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Crown Cases Reserved.

The Queen v. Whitchurch and others.

(34 L. R, Q. R Div., 430.)

Abortion : Conspiracy to procure abortion —Woman not tcith child.

Conspiracy to procure abortion —Woman not with child.— A 
woman who, believing herself to be with child, but not being with child, 
conspires with other persons to administer drugs to herself, or to use 
instruments on herself, with intent to procure abortion, is liable to 
be convicted of conspiracy to procure abortion.

Case stated by Wills, J. At the assizes for the county of 
Northampton on November 28, 1889, Thomas William Whit
church, John IIowc and Elizabeth Cross were indicted in the 
following terms : The jurors, etc., present that Thomas Will
iam Whitchurch, John llowe and Elizabeth Cross, believing 
that the said Elizabeth Cross was then pregnant and that in 
due course of nature she would be delivered of a child begot
ten by said John Howe, and wickedly intending and contriv
ing to conceal such pregnancy and to prevent such her delivery 
in due course of nature, on June 1, 1889, did amongst them
selves unlawfully, knowingly and wickedly, conspire, combine, 
confederate and agree together feloniously and. unlawfully to 
procure the miscarriage of said Elizabeth'Cross by unlawfully 
administering to and causing to be taken by her certain nox'- 
ious things, and by unlawfully using certain instruments and 
other means, with intent to procure the miscarriage of the 
said Elizabeth Cross. The indictment then set out a number 
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of acts done in pursuance of the conspiracy, but it is unneces
sary for the purposes of this case to set out more of the in
dictment than I have already given. The evidence established 
that the prisoners all believed that Elizabeth Cross was preg
nant, and that for the purpose of procuring abortion Whit
church and Howe, with her consent and by her procurement, 
both administered to her noxious drugs and used, or caused to 
be use<^, upon her, instruments ; but there was no evidence 
that she was in fact pregnant, and for the purposes of the 
present case it must be taken that she was not in fact pregnant. 
Mr. Hammond Chambers then objected that for a woman not 
being pregnant to do, or cause to be done, acts upon herself 
for the purpose of procuring abortion was no offense either at 
common law or by statute law, and therefore she could not be 
ponvicted of conspiracy with other persons that they should 
do upon her and she should suffer the same acts. I was of 
opinion that, whether or not it was no offense for a woman 
not pregnant to do acts to herself intending thereby to pro
cure an abortion which was actually impossible, it would none 
the less be criminal in her to conspire to commit a felony 
(which the administration of drugs and the use of instruments 
would have been in her as well as in the men if she had been 
pregnant, see 24 & 25 Viet., ch. 100, sec. 58), because the com
mission of the felony was rendered impossible by circum
stances unknown to her. I was further of opinion that for the 
woman to conspire with the men to have certain things done 
to her, the doing of which constituted a felony on the part of 
the men, was criminal, although the object to be attained, if 
effected by herself alone and without the help of the men, 
might not have been criminal, and I directed the jury, ifThey 
believed the evidence, to convict the prisoners. The jury con
victed all the prisoners. The men had been previously con
victed of the felony of administering drugs and using instru
ments for the purpose of procuring the miscarriage of the 
female prisoner. The question for the court was whether the 
conviction against the woman could be sustained.

Hammond Chambers, for the prisoner, Elizabeth Cross. The 
conviction is wrong, because the prisoner is charged with con
spiring to do an act which, if actually done, would not be a
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crime on her part. To procure abortion was not a crime at 
common law, but is made a crime by statute ; and the statute 
now in force (24 & 25 Viet., ch. 100, sec. 58) expressly pro
vides that for a woman to administer drugs to herself, or use 
instruments on herself, with intent to procure abortion, is a 
crime only in the event of the woman being with child, in 
contradistinction to the case of other persons, on whoso part 
the act is éliminai whether the woman is with child or not.

The following authorities are referred to : Rex v. Turner, 
13 East, 228; Rex v. Fowle, 4 C. & P., 592; Reg. v. Rowlands, 
2 Ben. C. C., 304; 17 Q. B. 671; Reg. v. Esdaile, 1 F. & F., 
213; Reg. v. Collins, L. & C., 471; Reg. v. Warlurton, L. R. 
1 C. C., 274; Reg. v. Boulton, 12 Cox, C. C., 87.
u Ethcrington Smith, for the prosecution, was not called on.

Lord Coleridge, C. J. I am of opinion that the conviction 
ought to be affirmed.

The question arises on an indictment charging a woman, 
who, we must take it, was not in fact with child, with con
spiring with others to procure abortion on herself. There 
might have been something to be said if the indictment had 
been for an attempt to procure abortion, for in that case the 
words of the section would not apply. This, however, is an 
entirely different case. The prisoner is charged with thé of
fense of conspiracy,— that is, a combination to commit ja fel
ony,— and I cannot entertain the slightest doubt that if three 
persons combine to commit a felony they are all guilty of 
conspiracy, although the person on whom the offense was in
tended to be committed could not, if she stood alone, be guilty 
of the intended offense.

Pollock, B. I am of the same opinion.

Hawkins, J. I am of the same opinion. The prisoner is 
not charged with using instruments, or administering drugs 
to herself, for the purpose of procuring abortion, but with 
conspiring with others to procure abortion. It is clear that 
she could not lawfully call in other persons to do that which 
when done by them is a crime punishable with penal servi
tude.

What she did was a conspiracy to commit a criminal act.



i

4 AMERICAN CRIMINAL REPORTS.

Grantham, J. In stating the law as to conspiracy in the 
case of Mogul Steamship Co. v. McGregor, Gow cfe Co., 21 
Q. B. D., 544; affirmed 23 Q. B. D., 598, Lord Coleridge, 
C. J., said : “ In an indictment it suffices if the combination 
exists and is unlawful, because it is the combination itself 
which is mischievous, and which gives the public an interest 
to interfere by indictment.” 21 Q. B. D., 549. Tn)s shows 
that the conviction in the present case was right.

Charles, J. I am of the same opinion.

Conviction affirmed.

Note.— Attempt to commit an impossible crime.— Mr. Bishop, m his 
work on Criminal Law, section 671, points out a conflict in the English de
cisions, and calls attention to the case of Reg. ». Collins, 1 L. & C., 471, where 
it was declared that where a yinan put his hand iuto another’s pocket, and 
there was nothing in the racket to steal, he could not be convicted of an 
attempt to steal The contrary doctrine has always been held in the United 
States. As said by Butlelf J., in State ». Wilson, 80 Conn., 500, “ It would be 
a startling proposithyr that a known pickpocket might pass around in a 
crowd, in full view of a policeman, and even in the room of a police-station, 
and thrust his hands into the pockets of those present with intent to steal 
and yet not be liable to arrest or punishment until the policeman had ascer
tained that there was in fact money or valuables in some one of the pockets 
upon which the thief had experimented.” See, also, Bishop’s Criminal Law, 
vol L §§ 671-693.

The first reported case in this country upon the subject is the case of 
Commonirealth ». McDonald, 5 Cush., 865, where it is said that “ To attempt 
is to make an effort to effect some object, to make a trial or experiment, to 
endeavor, to use exertion for some purpose. A man may attempt to steal 
by breaking open a trunk, and be disappointed in not finding the object of 
pursuit, and so not steal in fact Still he nevertheless remains chargeable 
with the attempt and with the act done towards the commission of the of
fense.” It was decided, however, that, in a charge of conspiracy to cheat 
and defraud, the offense is not complete, although there may have been an 
intention to defraud, if the means used could not possibly have had that 
effect Marsh ». People, 7 Barb., 391. The conflict of authority referred to 
by Mr. Bishop no longer exists.

The rule announced in Reg. ». Collins is not, however, the law anywhere 
at this time, because its doctrine was expressly overruled by Lord Coleridge 
in the late case of Reg. ». Brown, 24 Q. B. Div., 357.

Accomplice to an abortion.— It is doubtful whether the doctrine of Reg. ». 
Whitechurch would be fully accepted in this country ; because it is held by 
many respectable authorities here that the woman upon whom an abortion 
is committed is not an accomplice, which view would seem to militate 
against the doctrine laid down in the foregoing case. For instance, it is held



HENDERSON v. PEOPLE. 5

in Kentucky that the law looked upon her rather as a victim than as a co
offender. People v. Commonwealth, 87 Ky., 487 ; 9 S. W., 509. The same 
view was taken in Dunn v. People, 29 N. Y., 523 ; Commonwealth v. Wood, 
11 Gray, 85 ; State v. Owens, 22 Minn., 288 ; State v. Ilyer, 39 N. J. L., 598.

That the dying declarations of the woman are not admissible, see Statqg. 
Oedecke, and note, 4 Am. Cr. R, 6 ; Hailing v. Commonwealth, 5 Am. Cr. 
R, 7.

Abortion — Evidence.— Where the evidence shows that the defendant op
erated with a knife on the womb of a healthy woman nineteen years old, 
so that she was delivered of a partly-grown child, and was then attacked 
with peritonitis, of which she died, an inference that the operation was not 
necessary to save her life is warranted. Hatchard v. State (Wis.), 48 N. W., 
880.

The fact that the woman had threatened to commit suicide unless she 
could be relieved of the child with which she was pregnant does not show 
such a necessity to perform the operation in order to save her life as is con
templated by the statute. Id. See, also, State v. Forsythe, 78 la., 494.

Henderson et al. v. People.

(124 Iff, 607.)

Abduction : Elements of the offense — Concubinage — Prostitution.

1. Abduction—What constitutes.—Defendants were indicted under the
Criminal Code of Illinois, section 1, which provides that whoever entices 
an unmarried female of chaste life from her home for the purpose of 
prostitution or concubinage shall be punished, etc. It was proved that the 
principal defendant, a dissolute and impecunious young man, induced 
the prosecutrix, a girl of fifteen, to elope with him by promises of mar
riage, but no arrangements had been made or suggested as to time and 
place of such marriage, and the defendant was without means to de
fray traveling expenses. For the avowed purpose of taking a night 
train, defendant took her to a neighboring city, where they slept to
gether at an hotel, he representing her to be his wife, keeping her hid 
until late the next day, when, without any effort to take a train, they 
returned to the town where the girl lived, and, still keeping secluded, 
slept together that night until aroused by the approach of the girl’s 
parents and the police, when they fled together, and were together 
when arrested, two or three days later. Held, an enticing for the pur
pose of concubinage, within the meaning of said statute.

2. Same.— No length of time nor long continuance of illicit intercourse is
necessary to constitute concubinage. That relation is formed when a 
single woman consents to unlawfully cohabit with a man generally as 
though the marriage relation existed between them.
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& Instructions — Definition of words in statute.—It is not error for 
the court, in giving a general charge to a jury upon its own motion, to 
omit to give a definition of words used in the statute and indictment 
under Aich the trial is had ; such words being of general use and not 
technical terms nor words of art A party desiring such words defined 
to the jury should prepare and submit instructions for that purpose.

Error to circuit court, Champaign county, Hon. C. B. Smith, 
Judge, presiding.

John M. & John Mayo Palmer and Patton <& Hamilton, for 
plaintiffs in error.

George Hunt, attorney-general, for defendants in error.

Mulkey, J. At the September term, 1887, of the Champaign 
circuit court, the grand jury returned into open court an in
dictment founded upon the first section of the Criminal Code 
against William Henderson, John Henderson, Carroll Sliutt 
and Julia Shutt. The first count charges that the defendants 
on the 2d day of September, 1887, unlawfully and feloniously 
enticed and took away one Joanna Carman, then and there 
being an unmarried female of chaste life and conversation, 
from her parents’ house, for the purpose of prostitution. In 
another count of the indictment the defendants are charged 
with enticing and taking away the prosecutrix for the purpose 
of concubinage. In other respects the latter count is like the 
first. Upon consideration of the evidence in the light of the 
charge of the court, the jury returned a verdict of guilty 
against all the defendants, fixing their respective times in the 
penitentiary as follows : William Henderson at eight years, 
Carroll Shutt at two, John Henderson at one, and Julia Shutt 
at one. A motion for a new trial having been made jrfnd over
ruled, the court pronounced sentence and judgment upon the 
defendants in conformity with the verdict.

The question to be considered is whether the finding of the 
jury and the judgment and sentence of the court are warranted 
by the law and the evidence. The defendants, William and 
John Henderson, are brothers. Julia Shutt is their sister, and 
the wife of Carroll Shutt. The prosecutrix, Joanna Carman, 
is the daughter of Benjamin F. and Eliza Carman, and at the 
time of the alleged abduction was about fifteen years old. 
The Shutts and Carmans lived near each other in the city of
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Urbana, and had been on visiting terms some three years prior 
to this occurrence. William Henderson, the principal in the 
affair, is a barber by trade, and a dissolute, drunken character, 
who spent most of his time in the vicinity of Urbana, and was 
frequently at Shutt’s house, with whom his brother John was 
temporarily stopping at the time in question. About the 1st 
of July, 1887, William Henderson commenced making calls at 
Carman’s house and paying his attentions to the prosecutrix. 
It was not long before Mrs. Carman, her mother, became ac
quainted with his dissolute habits and bad reputation, and for
bade his coming to her house any more. He, nevertheless, 
managed to meet with her daughter at Shutt’s house and other 
places, and finally, by means of promises, threats, etc., induced 
her to consent to an elopement for the purpose, as he put it, of 
getting married, and she doubtless so understood it. In settling 
the preliminaries, he told her that they could start from Mrs. 
Shutt’s, his sister’s ; “ that she would not give them away.” 
They accordingly did start from there on the evening of the 2d 
of September, a little after dark. John Henderson, about dark 
of that evening, went to Carman’s house, where he found Joanna 
out in the yard, and, without attracting the attention of any of 
the family, told her that William was ready to go, and was upon 
the corner of the street waiting for her. After joining him 
on the street, the two repaired to Shutt’s house, where all four 
of the defendants met together and talked over'the matter of 
the elopement, which was accelerated by the approach of 
Joanna’s sister ; upon discovering which John remarked, in the 
presence of them all: “Will, I tell you what is the mattérT 
You want to hurry up and get out of here, because here comes 
Stell, and she is long-nosed and will give it away.” It was 
understood by all present that the two were to go to the 
Doyle House, in Champaign City, a short distance from Shutt’s, 
for the purpose, as was stated to her, of waiting for the night 
train. But nothing seems to have been said about where they 
were to go beyond there, or their ultimate plans or purposes. 
On arriving at the hotel about 8 o’clock, instead of sitting up 
for the train or ordering separate rooms and making arrange
ments to be called for the train, Henderson engaged a single 
room “for [its he put it] himself and wife;” and the two were 
at once conducted to it, where they lodged together as hus-
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band and wife. They remained at the hotel together, under 
that assumed relation, until next evening about 5 o clock, 
when they returned a-foot to Shutt’s house ; John Henderson 
going back with them. They reached Shutt’s some time be
fore night. John had visited them at the Doyle House three 
times that day — in the morning, at noon and in the evening — 
and told them that they would have to keep hid or they would 
be found. After their return to Shutt’s on Saturday evening, 
Joanna's father came to the front gate and was engaged in a 
conversation with Carroll Shutt. Joanna was at the time in 
the back yard y though she recognized her father's voice and 
heard him make the remark, “That girl is in this town and I 
am going to find her.” The parties, however, were not shak
ing sufficiently loud to enable her to understand anything else 
that passed between them. While this conversation was going 
on, Mrs. Shutt and John and William Henderson were most 
of the time out in the back yard with Joanna; all of whom 
knew of the conversation, and that the object of Carman’s call 
there was to find his daughter. Occasionally John Henderson 
would go around in front and participate in the conversation 
for a short time, and then return and caution the parties to 
speak lower or they would be discovered. After Carman had 
left and about 11 o’clock at night, the party out of doors, being 
informed the coast was clear, went into the house ; whereupon 
Mrs. Shutt brought some bedding into the bed-room adjoining 
the kitchen and threw it down on the floor, telling William 
to fix his bed, and he and Joanna were left in that room by 
themselves, where they slept together until about 2 o’clock in 
the morning, when John Henderson, Mrs. Shutt, her daughter 
and mother rushed into the room where William and Joanna 
were sleeping, and told them to jump up; that her father and 
mother, with the police, were at the gate. Being thus warned, 
they hastily retreated through a door leading to the rear of 
the building, whence, by means of an alley, they made their 
escape ; John accompanying them to the fair grounds, but a 
short distance from the house. The latter, on parting with 
them, remarked, “ I will bet before to-morrow night I will be 
taken up for this. ’ The two fugitives, after parting with 
John, proceeded a-foot to Talona, thence to Sadovis, thence to 
Ivesdale, and thence towards Bernent. On Sunday night they

z



I

V ;
?

HENDERSON v. PEOPLE. 9

lodged in a corn-field within about a mile and a half of that 
place. Monday morning Henderson went into the town and 
brought back with him a young man, who, by his direction* ' 
took her to Bernent, and left her at an hotel, where, in a short 
time afterwards, she was taken into custody by an officer. 
Henderson, who had gone to the town by Another route, was 
soon afterwards discovered and placed under arrest. This 
statement presents the substance of the prosecutrix’s testi
mony, and we do not think its force or effect is materially im
paired by the other evidence in the record.

The section of the statute above referred to, and on which 
the indictment is founded, is as follows : “ Whoever entices or 
takes away an unmarried female of chaste life and conversa
tion from her parents’ house, or wherever she may be found, 
for the purpose of prostitution or concubinage, and whoever 
aids and assists in such abduction for such purpose, shall be 
imprisoned in the penitentiary not less than one nor more than 
ten years.” The elements which go to make up the offense cre
ated by this section of the statute are so plainly and concisely 
expressed that it would be useless to attempt to make any 
change in the language used, with the hope of presenting them 
in a more concise or perspicuous form. Indeed, the section in 
both these respects may be regarded as a specimen of model 
legislation.

But two questions are made in the brief of counsel for 
plaintiffs in error, and they will be considered in the order 
made. It is contended : First, that the evidence fails to show 
that the prosecutrix was enticed and taken away from her 
father’s house for the purpose either of prostitution or concu
binage, but, on the contrary, for the purpose of marriage only. 
In other words, the enticing and taking away is confessed, hut 
the purpose or intent with which it is alleged to have been 
done is denied. While the proofs satisfactorily show that the 
prosecutrix left her father’s house with the intent and expec
tation of being married to the accused, and while it is equally 
clear that he professed to be taking her away for the purpose 
of marrying her, yet we agree with the jury and court below 
that that was not his real intention. On the contrary, we are 
of opinion that his expressed purpose to marry her was a mere 
subterfuge and pretense to enable him to get her completely
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within his power, that he might the more certainly and effect
ually overcome all scruples of modesty and virtue, and finally 
induce her to surrender her person and honor as a willing sac
rifice to his licentious passion and beastly lust. That marriage 
was not seriously intended on his part we think is shown by 
the decided weight of testimony. As a general rule, the safest 
way of judging one’s intention about a particular matter is to 
look to his acts, rather than his professions respecting it, espe
cially when they are found to be in conflict, as was the case 
here. The night train upon which Henderson pretended he 
wanted to leave did not reach the depot in Champaign City 
until about 1 o’clock in the night. It was in the light of the 
moon, and not a very long walk over to the depot, which was 
but a few steps from the Doyle House. Had his intentions 
been honorable, he would most likely have remained with his 
intended wife at his brother-in-law’s until near train time, and 
then walked over to the depot ; at least this would have been 
the more natural and appropriate course to pursue. So far as 
the record shows, neither the place nor time of the marriage 
was prearranged, nor even so much as talked about, either 
before or after their departure. The evidence shows that Hen
derson p^sonally knew that he could not get license author
izing their marriage in this state without some one committing 
perjury ; and the conclusion is warranted, from the evidence, 
that he was destitute of means to defray their traveling ex
penses out of the state or anywhere else. Although his bill at 
the Doyle House was only $1, he was not able to pay that, 
and was compelled to pledge his satchel and contents, consist
ing of a few old razors, as security for the amount, and they 
were still unredeemed at the time of the trial. It is reasonable 
to suppose his impecunious condition was known to his brother 
and the Shutt family ; and the fact that John went over to the 
Doyle House Saturday morning, and called upon the prosecu
trix at her room, is a circumstance tending strongly to show 
that he did not expect them to leave on the night train. All 
day Saturday, when not in or about the Doyle House, the ac
cused was out on the streets, drinking and spreeing around as 
usual. At 5 in the evening, as heretofore seen, he and the 
prosecutrix, accompanied by John, returned to Schutt’s in 
broad daylight, and deliberately took up their quarters there,
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both occupying the same bed at night, in utter defiance of law, 
decency and public morals. Is there anything in all this tend
ing to show that his object in taking her from the home of 
her parents was to make her his wife, rather than his kept 
mistress? If there is, we confess we have not been able to 
discover it. As before indicated, the gravamen of the offense 
is the purpose or intent with which the enticing and abduction 
is done; and hence, the offense, if committed at all, is com
plete the moment the subject of the crime is removed beyond 
the power and control of her parents, or of others having law
ful charge of her, whether any illicit intercourse ever takes 
place or not. Subsequent acts are only important as affording 
the most reliable means of forming a correct conclusion with 
respect to the original purpose and intention of the accused. 
It is with this view we have gone so minutely into the his
tory and details of the case as we have.

The remaining point to be considered is whether there is 
any material error in the court’s charge to the jury for which 
the case should be reversed. The record shows that the 
court gave a general charge to the jury, on its own mo
tion, and that no other instructions were asked or given. 
One of the objections taken to the charge is that the court 
should have explained to the jury what is meant by the terms 
“ prostitute ” and “ concubinage,” as they occur in the statute. 
The court was not asked to give an explanation of these terms, 
and no reason is perceived why it should have done so, in the 
absence of such request. At any rate, it would be going much 
farther than we are prepared to go to reverse the judgment 
on that ground. The words in question are in general use, and 
we have no doubt that they were used by the legislature in 
their general or popular signification. They are in no sense 
words of art or technical terms ; and, if it were apprehended 
that they would not be correctly understood by the jury, 
counsel should have prepared an instruction defining the words, 
and submitted it to the court, to be ruled upon in the usual 
way. It is but a fair presumption that the jury understood 
the words in the sense in which they are used in the statute, 
and that they were used by the court in its charge in the same 
sense. It is said that “ nothing short of continuous and regu
lar illicit intercourse would constitute concubinage,” within
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the meaning of the statute, and Slocum v. People, 90 Ill., 274, 
is cited in support of the statement. Conceding this to be so, 
it does not follow that the court erred in neglecting to give 
an instruction that was not asked for. With respect to the 
case cited, it was clearly decided right. Yet we tliink there 
are certain expressions in the opinion which were not neces
sary to a decision of the case, that is, applied to cases under 
the statute that might be suggested, would need modification. 
If, by the above statement, it is intended to assert that any 
great length of time, or long-continued illicit intercourse, is 
necessary to the establishment of that relation which results 
in concubinage, the proposition, in our judgment, is unsound. 
The relation which gives rise to the disreputable state of 
woman indicated by that term may, like that of marriage, be 
contracted or assumed in a day as easily as in a year. When 
a single woman consents to unlawfully cohabit with a man, 
generally, as though the marriage relation existed between 
them, without any limit as to the duration of such illicit inter
course, and actually commences cohabiting with him, in pur
suance of that understanding, she becomes his concubine, or, 
as it is usually expressed in modern times, “ his kept mistress,” 
which amounts to the same thing. So we hold in this case 
that when the heartless libertine, by his seductive arts or other 
means, induces his confiding or intimidated victim, as the case 
may lie, to abandon home and the wholesome restraints of 
parental authority to accompany him whithersoever he may 
see proper to take her, without limit as to time or place, for 
the purpose of submitting to his licentious embraces and min
istering to his unbridled lust, he clearly brings himself within 
the provisions of the section of the statute we are now consid
ering, and subjects himself to the punishment therein de
nounced. In short, we do not think any of the objections 
pointed out to the charge of the court materially affect the re
sult, or are in any view of so serious a character as to require 
a reversal of the judgment. Upon the whole, we think the 
charge was fully as fair to the accused as it ought to have 
been.

In our opinion, a clear case is made out against William 
Henderson, and, if it be possible to make out a case of aiding 
and assisting in the commission of an offense, it must be ad-
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mitted that it has been done in this as to the other defend
ants. The evidence not only shows them guilty, but demon
strates that they knew at the time they were violating the law. 
Judgment affirmed.

Note.— Abduction, what constitutes.— It liny been held under a statute 
forbidding the enticing away of a female child under the age of eighteen for 
the purpose of prostitution that the offense is not established by proof that 
the defendant enticed away a girl under eighteen years of age for the pur
pose of illicit intercourse with himself. State ». Prow, 64 N. IL, 577 (15 AtL. 
216). And in Alabama it was decided that an Indian prisoner who'escaped 
from the reservation, taking with him a girl eleven years old and forcibly 
having sexual intercourse with her. did not offend against a statute punish
ing the taking of a girl under fourteen years old from the person having 
legal charge of her for tlie purposes of prostitution, marriage or concubi
nage. Untied States ». Zee Cloya, 35 Fed. R, 493. The Minnesota Penal 
Code provides that “ a person who inveigles or entices an unmarried female / 
under the age of twenty-five years into a house of ill-fame or assignation, or 
elsewhere, for the pur|<oses of prostitution or sexual intercourse, is guilty of 
abduction.” The supreme court of that state holds that the place to which 
the girl must be enticed in order to come within the bar of the statute is a 
house of ill-fame or assignation or a place of similar character, and that to 
entice a girl into a dwelling-house for illicit purposes does not constitute the 
offense. State ». MeCrum, 38 Minn., 154 (36 N. W., 102). Evidence that a 
woman employed a girl under eighteen yearn of age to work as a domestic 
in a house of prostitution was held sufficient in California to sustain a 
charge under a statute of that state punishing the enticing away a minor 
for the purpose of prostitution. The court says : “If a person is to be pre
sumed to intend the natural consequences of his acts, it is certainly fair to 
presume that when a woman takes a young girl without the knowledge or 
consent of her parents and puts her to work as a domestic servant in a 
house of prostitution she intends to lead her to take up that sort of life, for 
it is very certain that amidst suctit surroundings she cannot long preserve . 
either reputation or modesty.” EW Parte Estrado, 26 Pac. R (CaL), 209. In 
order to constitute the crime of abduction the child must be taken from the 
custody of the person having its legal charge. So where a woman left her 
husband and another assisted her in stealing her child from the custody of 
its father, the person so assisting was held to be not guilty of the crime of 
abduction, because under the law of Kansas, where the acts occurred, the 
mother and father are both legal guardians of their children.

What constitutes.— See People ». Demousset, 7 Am. Cr. R, 1, and note; 
People v. Platte, 6 Am. Cr. R, 1.
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People v. Stokes.

‘ J. (71 Cal, 268.)

Adultery : Proof of marriage — Certificate — Cohabitation.

L Adultery —Proof of marriage — Marriage certificate—Stat
utes— Construction.—Statutes of California, 1871-72, page 380, pro
viding for the punishment of adultery, and making a recorded certifi
cate of marriage proof of marriage for the purpose of the act, does not 
exclude other proof of the marriage.

2. Evidence to identify persons named in certificate.—Where, in a 
trial of one John W. Stokes for adultery, the record of a marriage cer
tificate introduced in evidence shows a marriage of John Stokes to 
Rebecca Gibson, the testimony of a witness that he was present when 
defendant was married to Rachael Gibson, in the year when, at the 
place where, and by the person by whom, the record shows the mar
riage was performed, is admissible as tending to identify the parties 
named in the certificate.

8. Real names of parties may be shown.— Evidence of the real names 
of the parties, which differ from the names in a marriage certificate, 
does not contradict the certificate, the minister not being required to 
guaranty that the persons named were married in their true names.

4. Cohabitation.— Evidence that defendant and Rachael Gibson lived as
man and wife for many years, and that she bore him children, if not 
admissible as proof of marriage in a trial on a charge of adultery, is 
admissible as tending to identify the parties named in the certificate.

5. Marriage —Presumption of continuance 'of status.— The status
of marriage, having been proved, is presumed to continue, and the 
presumption can only be overcome by evidence of death or divorce.

Appeal from superior court of Tulare county.

Atwell (& Bradley, for appellant.
K C. Marshall, attorney-general, for the people.

McKinstry, J. The defendant was found guilty of the mis
demeanor defined jn the first section of “ An act to punish 
adultery,” which reads : “Every person who lives in a state 
of open and notorious cohabitation and adultery is guilty of 
a misdemeanor, and is punishable,” etc. St. 1871-72, p. 380. 
The third section of the act provides: “ A recorded certificate 
of marriage, or a certified copy thereof, there being no decree 
of divorce, proves the marriage of a person for the purposes of 
this act.”
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At the trial thq prosecution called the county recorder 
Tulare, the custodian ôf^thg records, who read from his rec
ords as follows : ,

“ John Stokes to Rebekca Gibson. This certifies that on-the 
22d day of May, in the yap of our Lord 1859, John Stokes of 
Tulare county, CaliforiiAf and Rebecca Gibson, of the same 
county and state, wereroy, me united in marriage at the school- 
house, in the Persian/ district, in the said county, according to 
the laws of Californi^ and the customs of the church to which 
I belong. \ E. B. Lockley, Methodist Preacher.”

“ Filed for record June 18, 1859, at 10 A. M., and recorded 
same day, at 2 o’clock P. M.

0

“E. E. Calhoun, Recorder.”'
To the record the defendant objected that it was irrelevant, 

immaterial and incompetent because it did not appear that 
the John Stokes married was the defendant. When the ob
jection was made the district attorney said: “We propose to 
follow this up with proof that the John Stokes mentioned in 
this record is the person mentioned in the indictment as John 
W. Stokes,” and thereupon the objection was overruled.

The prosecution subsequently called a witness who testified 
that in the year 1859 he was present in the “ Persian school- 
house,” when a marriage was celebrated by a Methodist 
preacher, named Lockley, between the defendant and Rachael 
Gibson. This of itself was evidence of the defendant’s mar
riage. The statute does not exclude all evidence of marriage 
other than the record of the certificate. If it be suggested 
that the jury may have disbelieved the witness and relied on 
the record of the certificate as proof of the marriage, still the 
testimony of the witness was admissible as tending to identify 
the parties named in the certificate. There was also evidence 
that the defendant and Rachael lived together, avowedly as 
man and wife, for many years. Under our law, that would 
be evidence of a marriage in prosecution for bigamy. Penal 
Code, sec. 1106. Even if it should be conceded that in this 
action it would not be evidence of marriage, it was evidence 
tending to identify the defendant and Rachael Gibson as jthe 
persons mentioned in the certificate. . J

It is said the record of a marriage between John Stokes

V
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and Rebecca Gibson was contradicted by evidence tending to 
prove that John W. Stokes was married to Rachael or Rachael 
M. Gibson. Counsel argue that in a criminal case the jury 
“could not infer ” against the defendant that Rachael M. Gib
son was the person referred to in the certificate. But the jury 

• were not left to infer the identity of the persons from the bald 
fact of identity in their surnames. There was evidence tend
ing to prove that John W. Stokes and Rachel M. Gibson were 
the very persons married by the Methodist preacher, Mr. Lock- 
ley, in the Persian school distinct, in the year 1859; and other 
evidence tending to prove that John W. and Rachel M. were 
the persons mentioned in the certificate of record by the names 
of John and Rebecca. The marriage was a valid marriage, 
even if the parties gave the wrong names to the preacher or 
the latter mistook the names. Men and women are conjoined 
in matrimony, and a defendant charged with bigamy or adul
tery cannot, in this country, hase a defense on the ground 
that he or his wife was married under an assumed name, not 
his or her real name. In such case evidence of the real names 
does not contradict the certificate, since the minister or other 
person authorized to perform the marriage ceremony is not 
required to guaranty the fact that the persons married were 
married in their true names. Certainly the omission of a 
middle name or initial does not invalidate thê marriage nor 
detract from the effect of the recorded certificate.

At common law, in cases of alleged higamy, proof of an 
actual marriage, or at least an admission of former marriage, 
was ordinarily required. The presumption of a marriage (in 
favor of morality), arising. in civil causes, from oj>en and 
avowed cohabitation as man and wife, was overcome in cases 
where the person was charged with the crime of bigamy, by 
the counter-presumption of defendant’s innocence. If the 
common-law rule obtain in prosecutions like the present, still 
evidence that the defendant and Rachel M. lived together for 
twenty years as man and wife, and that she boro children to 
him, tended to idehtify John W. and Rachel M. as the persons 
/mentioned in ^he certificate by the names of John Stokes and 

j Rebecca, Gibson.
It is sjjti that the prosecution, relying on the statutory evi-
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dence of the marriage, should have proved that the parties 
had not been divorced. But the statute does not declare that 
a recorded certificate of marriage proves marriage only when 
accompanied by evidence that the parties have not been 
divorced. It proves that marriage and also the continuance 
of the marriage, “there being no decree of divorce.” Aside 
from the inherent difficulty of proving the negative, a decree 
of divorce could not affect the evidence of the fact that mar
riage was contracted, since marriage must precede divorce. 
The status of marriage, being proved, is presumed to continue 
until death or divorce. This presumption can be overcome 
only by proof of the dissolution of the marriage. It was in
cumbent on the prosecution to prove a subsisting marriage at 
the time of the offense charged, but the subsisting marriage 
was proved prima facie by proof that the marriage was con
tracted.

Appellant also claims that there is no proof the defendant’s 
wife was living at the time of his alleged cohabitation with 
the woman named in the indictment. In the absence of affirm
ative evidence the dissolution of the marriage is not to be pre
sumed to have occurred, either by divorce or by the death of 
one of the parties to it. In the latter case the presumption1 of 
death is created by evidence that a party to the marriage has 
not been heard from in seven years. Code Civil Proc., 1963. 
There is no presumption of law that life will not continue for 
any period, however long. But juries are justified in presum
ing as a fact that a person is dead who has not been heard of 
for seven years. Roscoe, Crim. Ev., 18. Under our code the 
jury is bound to presume that a person not heard from in seven 
years is dead. But this presumption is disputable, and may, 
in its turn, like the presumption of continued life, be overcome 
by other evidence. Code Civ. Proc., sec. 1963. Moreover, 
there was affirmative evidence that the wife was still living at 
the time of the trial of this action. The witness Elizabeth 
Balaam testified:/"She is in San Luis Obispo county.” It 
would be to distort the ordinary meaning of language to hold 
that the witness said, or intended to say, her sister was buried 
in San Luis Obispo.

The jury were justified in holding that the defendant was a 
8
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married man. There was abundant evidence that while mar
ried he “lived in a state of open and notorious cohabitation 
and adultery.”

Judgment and order affirmed.

Sharpstein, J. ; McKee, J. ; Thornton, J. ; Myrick, J., con
curred.

Note.— Proof of marriage.—Upon an indictment for living in adultery 
the declarations of the party are admissible to prove the fact of the mar
riage. and after proof that one charged with living in adultery was living 
for five years before with a man whom she admitted to be her husband, 
who since that time had removed, and had not since been heard of, it was 
field that the burden of proving he was dead rested upon her. Cameron v. 
State, 14 Ala., 546. But it has been held that in a criminal prosecution for 
adulter}', when the offense depends ujxm the defendant being a married 
man or woman, the marriage must be proved in fact, and the admission of 
the party will not suffice. State t>. Tinmens, 4 Minn., 825 ; State v. Hood, 
12 Vt, 890. If the marriage was in another state or country, the defend
ant's confession that he was married is sufficient proof of the fact Cay- 
fords Case, 7 Me., 57. But it is not enough to show a prior marriage to a 
woman under age, unless it be further shown that she acquiesced in the 
marriage after having attained her majority. People v. Berpiet, 39 Mich., 
208. While the fact that the parties lived together and acted as man and 
wife may be shown, the general belief or general reputation that they were 
man and wife is not sufficient to establish marriage. Buchanan v. State, 55 
Ala., 1.54.

Adultery — What constitutes.— The crime of adultery was not indictable 
at common law, cognizance of the offense being taken by the ecclesiastical 
courts. The elements, therefore, which go to make up the offense, must 
be gathered from the particular statute in force in the jurisdiction where 
the crime is committed. The Texas statute, for instance, provides that 
adultery may be committed by the living together and having carnal inter
course; or, by a habitual carnal intercourse without living together. So it 
was decided that, while a single act of intercourse, if the parties lived to
gether, rendered the defendants guilty, occasional acts of intercourse, if the 
parties lived apart, did not constitute the crime Mitten v. State, 24 Tex. 
App., 846. And, under similar statutes, no conviction can be had against 
persons for “ living together ” and having carnal intercourse with one an
other, unless it be shown that they abide together in the same house as a 
common or joint residing place Bird v. State, 27 Tex. App, 685 ; State v. 
Oartrell, 14 Ind., 280; Clouser v. Clapper, 59 Ind., 548. However, if it be 
shown that two persons live together for a single day in adultery, intending 
a continuance of the connection, the offense is complete, although the con
nection may be broken off. Hall v. State, 58 Ala., 46a To render the man 
guilty of adultery the consent of the woman is not necessary. State t>. Don
ovan, 4 Am. Cr. R, 25, and note. One may be convicted of_adultery, though 
the offense be bigamy as well Hildreth v. State, 19 Tex. App, 195. And it
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is no bar to conviction that the evidence showed the defendant to have been 
guilty of rape. State v. Summers, 98 N. C., 702. But a defendant upon trial 
tor rape, where the indictment also charges facts amounting to adultery, can
not be convicted of adultery, for the reason that a person charged with one « 
crime cannot be convicted of another and different crime, unless the allega
tions necessary to constitute the greater are also sufficient to constitute the 
lesser. State tv Hooks, 69 Wis. 182.

The carnal act to constitute adultery must be voluntary. If, therefore, it 
is so compelled by force or mistake of the person, there is no offense. So 
when a formal marriage is celebrated, under license, by an officer having 
authority, and it appears thajl'the man has another wife living, the marriage 
is unlawful, hut the wompn is not criminally guilty of adultery unless it is 
shown that she had Jrifowledge of the former marriage, or continued the 
cohabitation after enquiring knowledge. Vaughn tv State (Ala), 7 Am. Cr. 
R, 58. The offensais not condoned by the subsequent marriage of the guilty 
parties. Fox r. The State, 3 Tex. App., 829. A man and a woman jointly 
indicted, the woman having a husband alive, cannot set up as a defense that 
such husband had married again, and that on that account they supposed 
they could lawfully intermarry, and that they were so advised by the mag
istrate who married them, and that relying on his advice they married in 
good faith. State v. Qoodenow, 65 Me., 30.

Evidence.— The admissions of the particeps criminis are not admissible to 
prove adulter)' against a co-defendant State tv McOnire, 50 la., 153. Nor is 
a conviction of bigamy in another state evidence on which to found a charge 
of adultery. Wilson v. Wilson, Wright (Ohio), 128. Evidence of improper 
familiarity between the parties accused a short time prior to the act charged 
is admissible. State tt Wallace, 9 N. H., 515. The birth of a child which 
might have been begotten about the time of the adulterous act charged is 
immaterial Comnwiueealth tv O’Connor, 107 Mass., 219. The reputation of 
the woman for chastity is competent 129 Mass., 474 Under indictment 
charging one act evidence of other acts at different times and places has 
been held to be inadmissible. State tv Bate*, 10 Conn., 372 ; Commonwealth, 
v. Thrasher, 11 Gray (Mass.), 450. But see Commonwealth v. Lehey, 14 Gray 
(Mass.), 91.

Goins v. State.

(46 Ohio St, 457.)
Accompijce and Accessory : Conviction of principal—Number of chal

lenges— Opinion of juror — Evidence — Self-defense—Sudden attack 
by mob,

1. Jury — Number of challenges.— A defendant in a criminal trial is 
only entitled to two peremptory challenges unless he is on trial for a 
capital offense, and the facts that he had been indicted for murder in 
the first degree ; that a jury of thirty-six had been summoned and 
were in attendance for his trial ; that a nolle was then entered as to
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the charge of murder in the first degree; and that a jury to try him 
for murder in the second degree was being impaneled from the thirty- 
six jurors so in attendance,—did not enlarge his right in this respect

2. Opinion op juror as to quilt of accused.—A juror who states on his 
examination that he has formed an opinion on a matter affecting the 
guilt of the defendant from having heard the circumstances of the 
crime related by one who claimed to know them may nevertheless lie 
competent to sit as a juror if he says on oath that he believes he can 
render an impartial verdict in the case, and the court is satisfied he can 
do sa

& Accomplice tried for murder although principal convicted only 
of manslaughter.— One indicted as an aider and abetter of the crime 
of murder may be placed on trial, convicted and sentenced for that of
fense, notwithstanding the principal offender had been tried previously 
and convicted and sentenced for manslaughter only.

4, Declarations of co-defendant.—On the trial of one of several de
fendants jointly indicted for an offense, the declarations of a co-defend
ant, made in the absence of the defendant on trial, in furtherance of 
the common purpose, are admissible when a prima facie case of con
spiracy has been made.

& Cries of mob admissible— On the trial of one charged with homicide, 
where the defense is that the killing was done in resisting an attack 
from a mob, the cries of the mob from the time it was formed, though 
made before the deceased joined it, are competent evidence to prove 
its spirit and purposes, and as reflecting upon its attitude at the time 
the alleged attack was made.

6. Right to resist attack.— Where a number of persons, in the exercise
of their lawful rights, have reason to apprehend an immediate, violent 
and criminal assault upon them as a party from sujierior numbers, it 
is not unlawful for them to combine for their just defense.

7. Acre and declarations of mob admissible.—Where one is on trial for
homicide, and is defending on the ground that the killing was done in 
repelling the attack of a mob, he has a right to prove, and have the 
jury consider, the violent, malicious and criminal acts and declarations 
of the mob.

& Independent fight.— In the absence of proof of a cons|firacy, one 
who is present when a homicide is committed by another upon a sudden 
quarrel, or in the heat of passion, is not guilty of aiding and abetting 
the homicide, although he may become involved in an independent 
fight with others of the party of the deceased, unless he does some 
overt act with a view to produce that result, or purposely incites or 
encourages the principal to do the act

Error to the Court of Common Pleas of Allen County.

At the April term, A. D. 1888, of the Allen countv court 
of common pleas, William Goins, the plaintiff in error, was 
jointly indicted with three others for aiding and abetting one 
1 rederick Harrison in the deliberate and premeditated mur-
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der of Patrick Hughes, on the night of April 2,1888. At a 
later period of the term the principal was tried for murder in 
the first degree, but convicted and sentenced to the peniten
tiary for manslaughter only. At the following October term 
of the same court the plaintiff in error was placed upon trial, 
convicted of murder in the second degree, and sentenced to 
the penitentiary for life. During the trial he, by his counsel, 
excepted to certain rulings of the court which were embod
ied in a bill of exceptions that sets forth all the evidence, 
the charge of the court, and all the other proceedings in the 
case, from which it appears that the killing occurred on Main, 
bne of the principal streets in the city of Lima, Ohio, on the 
evening of the day of the spring election for the year 1888; 
that during the evening that street, and the saloons along it, 
were thronged with men, waiting to learn the result of the 
election, among whom were the plaintiff in error and the 
four men who were indicted with him, all of whom were 
colored. One of the colored men, Frank Crowder, was intox
icated, and was about to engage in a fight with a white man 
named Casey, but was held back, and taken away by Goins. 
After this these colored men walked back and forth along 
Main and other streets, going in and out of the saloons, not 
always in a body, and at times one or more of them in com
pany with one or more of some three or four other colored 
men, who were about during the evening. No further quar
rels were had, though some of the colored men used expres
sions indicating animosity toAvards the “ Irish boys,” as the 
Avhite crowd was called. About 8 o’clock, P. M., as the colored 
men went north on Main street, they were followed by a crowd 
of men, Avhich, in the evidence, is called the “ Irish boys.” 
This crowd, expressing dislike towards the colored men, kept 
increasing as it progressed. It soon began gathering stones, 
and, overtaking the colored men, the fight began, without any 
quarrel or interchange of words between the parties. Pat
rick Hughes joined the Avhite crowd, but was not shown to 
have done any act of violence. There was no evidence of any 
ill will on the part of the colored men towards him person
ally, or towards any other member of the white crowd, ex
cept Casey, and no other evidence of ill will towards him 
except what may be inferred from the affray between the
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colored man Crowder and him in the early part of the even
ing. Nor was there any evidence of any purpose or conspir
acy by the colored men to do any injury to any particular 
individual of the white crowd. Whatever feeling the colored 
men expressed throughout the evening was towards the Irish 
generally, by whom they were outnumbered in the proportion 
of about twenty to one. Any further facts necessary to under
stand the Questions decided will be found in the opinion of the 
court.

James L. Price and J W. HaJfhiU, for plaintiff in error.
Isaac S. Matter and T. D. liobb, for the state.

Bradbury, J. The plaintiff in error, William Goins, was 
indicted for aiding and abetting murder in the first degree. 
The day set for his trial having arrived, there was in attend
ance a panel of thirty-six jurors, from which a jury to try him 
was to be selected as the statute in such case provides. There
upon the prosecuting attorney, by leave of court, entered a 
nolle prosequi to the charge of murder in the first degree. 
The court then proceeded to impanel from the thirty-six jurors 
in attendance on the case a jury for his trial To this no ob
jection was offered ; but, after plaintiff in error had perempto
rily challenged two jurors, and his challenge of Christian 
Stettler had been overruled, as will hereafter apjiear, he per
emptorily challenged him ; the court, however, holding the 
prisoner to be entitled to only two peremptory challenges, 
overruled this challenge, and Stettler sat as a juror in the 
case; to all of which the plaintiff in error excepted. The 
right of peremptory challenge is to be determined by the pro
visions of section 7272, Revised Statutes, as amended in 1888 
(84 Ohio Laws, 86), together with those of section 7277. Sec
tion 7272,88 amended, reads: “Every person indicted . . . 
[for a capital offense] . . . shall be-entitled to challenge 
sixteen of the jurors peremptorily.” 84 Ohio Laws, 86. And 
section 7277 provides that, “except as otherwise provided,
. . . every defendant may peremptorily challenge two of 
the panel.” It is only “ otherwise provided ” in capital of
fenses ; so that, except in capital cases, the defendant in a 
criminal case is only entitled to two peremptory challenges.
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After the nolle had been entered to the deliberation and pre
meditation charged in the indictment, the prisoner did not 
stand indicted for a capital offense. The charge against him 
was reduced to aiding and abetting murder in the second de
gree, and his right of challenge was governed by section 7277, 
Revised Statutes. That the jury had been drawn and sum
moned under section 7267, Revised Statutes, made no differ
ence1 in this respect. He may have been entitled to be tried 
by a jury drawn and summoned in the usual way, if he had so 
demanded ; but, whether he was or not, as he did not choose 
to exercise the right, his neglect to do so did not enlarge his 
right to peremptory challenges, this right being determined 
by the offense charged against him, and not by the manner in 
which the jury had been brought in. In this ruling of the 
court we see no error.

2. Christian Stettler was called and examined touching his 
qualifications as a juror in the case. He stated that the father 
of the deceased had talked with him about the killing, and 
went into the particulars of the transaction as if he knew the 
facts ; that he had also read of the case in a newspaper, and 
had formed an opinion respecting the guilt of the principal. 
Thereujxm the defendant challenged him for cause. The court 
then, as the statute directs, inquired further of the juror, who 
stated that he believed he could render an impartial verdict in 
the case, and that he could do so even if the principal were on 
trial. The challenge was then overruled, and the prisoner 
excepted. In respect of challenge for cause, section 7278, 
Revised Statutes, as amended (81 Ohio Laws, 54), provides: 
“. . . If a juror has formed ... an opinion, . . . 
the court shall thereupon proceed to examine such juror as to 
the grounds of such opinion; and, if such juror shall sajr that 
he believes he can render an impartial verdict notwithstand
ing suoh opinion, and if the court is satisfied that sucK juror 
will render an impartial verdict on the evidence, it may admit 
him as competent to serve in such case as a juror.” The court 
did not expressly find that it was “satisfied” that the juror 
could render an impartial verdict in the case, but the fact of 
admitting him as a juror must be taken to include, by neces. 
sary implication, a finding by the court that it was satisfied of 
his impartiality. Upon no other ground could the court le-
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gaily admit Jjim as a juror. The trial court had before it the 
juror and his statements. We have these statements embodied 
in a bill of exceptions, from which it apjrears not only that the 
juror had read an account of the case in a newspaper, but had 
received from the father of the deceased a narrative of the 
circumstances of the homicide, and had at one time formed an 
opinion^especting the guilt of the principal. Under that state 
of fact, to admit him as a juror was an extreme application of 
the discretion permitted by the statute ; yet, standing by itself, 
it is not such an abuse of that discretion as to warrant a re
versal of the judgment on that ground alone ; but, in view of 
the difficulty nearly all men experience in getting rid of opin
ions based upon hearing a detail of the circumstances of a 
transaction by one who professes to know them, it might well 
become an important factor in the case, were we reviewing 
the whole record, to ascertain if a fair trial had been had and 
substantial justice done.

3. The principal in the homicide having been convicted and 
sentenced for manslaughter, the prisoner moved the court to 
order that he should not be put upon trial for a higher degree 
of offense ; and, in support thereof, introduced the record of 
the trial, conviction and sentence of the principal. The mo
tion was overruled, and the prisoner tried and convicted of 
murder in the second degree. Whether this question could 
be raised in limine by a motion we need not stop to inquire, 
for the record discloses the result of the trial of the principal, 
and the motion for a new trial brought the question again 
before the court. The precise question whether, in the case 
of a crime admitting of degrees of guilt, where the principal 
offender has been tried and convicted of one of the lower de
grees, one indicted with him as an aider and abettor can after
wards be tried and convicted of one of the higher degrees of 
the crime, has never been decided by this court ; but cases de
cided by it can be found, which, in their prlnciplé, determine 
the question. The statute relating to aiders and abettors pro
vides that “ whoever aids, abets or procures another to com
mit any offense may be prosecuted and punished as if ho 
were the principal offender.” R 8., § 6804. Under this stat
ute, or others like it in this respect, aiding, abetting, or pro
curing a crime to be committed, has been held to constitute a
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substantive offense, and that the aider, abettor or procurer 
might be tried before the principal offender. Noland v. State, 
19 Ohio, 131 ; Brown v. State, 19 Ohio St., 496 ; Hanoff v. 
State, 37 Ohio St., 178. If, as has been held, this crime is a 
substantive one, for which the offender may be tried and con
victed before the conviction of the principal, it necessarily fol
lows that he should be convicted of that degree of the crime 
which the evidence against him establishes ; and, if this may 
be done before, no reason is apparent why it should not be 
done after, the trial of the principal ; and the circumstance 
that the principal offender, through failure of proof or caprice 
of the jury, had been convicted of a lower grade, or even ac
quitted, before the aider or abettor was put on trial, cannot 
affect the question of the guilt or innocence of the latter. The 
degree of the guilt of the aider and abettor, as well as the 
question whether he is guilty at all, is to be determined solely 
by the evidence in the case, and the record of the trial of the 
principal is not competent evidence for either o( those pur
poses. We therefore hold that it was not error to place the 
prisoner on trial for a higher grade of the offense than that 
of which his principal had been convicted.

4. The court, on trial, admitted in evidence, over the ob
jection of the plaintiff in error, certain declarations of one 
Samuel Thomas, Avho was jointly indicted with him, but not 
then on trial. The exception to the ruling of the court in 
admitting evidence of these declarations, as to all except two 
of them, may be disposed of on the ground that they were 
made in the presence of, or so near to, the plaintiff in error 
that he must be held to have heard them. The two others 
having been made under similar circumstances, only one of 
them will tie noticed,— that testified to by Wallace Stand- 
ish,— which is as follows : “If we get them, we will give 
them hell.” Its admissibility depended upon its having been 
made by a co-conspirator in furtherance of the common pur
pose. Much latitude is necessarily left to the trial court in 
determining whether or not there has been introduced suffi
cient prima facie proof of a conspiracy to admit evidence of 
the acts and declarations of one claimed to be a co-conspirator 
with the defendant on trial. In the case at bar there was 
some evidence of a common purpose among the colored men.

/
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Whether it extended beyond a purpose to exercise the right 
to pass along the public streets of the city may admit of grave 
doubt; but the determination of that question is not necessary 
to determine the question of the admissibility of thg\evidence. 
There being some evidence of a common purpose, ttie declara
tions of a co-conspirator in furtherance of it was competent 
evidence, and the court did not err in admitting it to go to 
the jury. Counsel contend that, to render the acts and dec
larations of a co-conspirator competent evidence, the indict
ment should have, in express terms, charged a conspiracy. 
This is true where the act of conspiring is itself the crime 
charged ; but, where some other act is the real offense, and 
the conspiracy is a common purpose leading to the commis
sion of the main criminal act, a conspiracy need not be alleged 
in express terms, and, if any allegation in respect thereof is at 
all necessary, the charge in the indictment that it was jointly 
done is sufficient for that purpose.

5. The plaintiff in error offered to prove certain cries or 
exclamations of the white or Irish crowd, by which, as he 
claimed, he and his fellow colored men were subsequently at
tacked. They were excluded, and he excepted. It was the 
night after the April election, and a large crowd of people, 
mostly white, had assembled about and between the post-office 
and the De La Flora Saloon, two well-known points in the 
city of Lima. Some colored men, not shown to have exceeded 
ten or twelve, were about in the crowd, some four or five of 
whom had been passing along the street, in and out of the sa
loons and through the crowd, and by something in their bear
ing or reported sayings seem to have excited the animosity of 
the white portion of the crowd. One of them was drunk, and 
perhaps one or more of the others showed some slight effects 
of liquor. A policeman had ordered them to go home. They 
started north on Main street, and had gone a short distance, 
estimated from twenty to thirty yards, when a party, esti
mated to contain from twenty to thirty or more young white 
men, mostly Irish, started after them. At this point plaintiff 
in error offered to prove that some of this party cried out :

There go the black sons of bitches ! Let’s follow, and give 
them hell.” Daniel Steinour then testified that he met the
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near what he caUed “ Rush’s tin-shop ; ” that behind them was 
the white party, increased to from fifty to seventy-five in num
ber, some of whom were gathering stones ; that the white 
party went on north at a pretty lively gait, and soon after he 
saw the crowd moving back and forth among themselves and 
heard the rattle of stones. The plaintiff in error proposed to 
prove by the witness that cries, similar to those he before of
fered to prove, came from the white party as they were gath
ering the stones. In both instances above referred to, the 
evidence was rejected by the court, and exceptions taken. The 
state claims in argument that the first cries occurred too long 
before the homicide to be admissible, and the last after it was 
in fact committed, and that they, on those respective grounds, 
were properly rejected. The claim is not borne out by the 
bill of exceptions. No doubt there is some uncertainty respect
ing the exact order in which events occurred that night, which 
is greatly intensified as we approach closely the beginning of 
the fight ; but there is abundant evidence tending to show that 
these cries were made before the killing, and near enough to 
it to explain the purpose, and reflect upon the attitude, of the 
white i>arty at the moment of the attack. It is also claimed 
by counsel for the state that the deceased, when these cries 
were made, had not yet joined the mob, and that there was 
no evidence of a conspiracy between him and the balance of 
the white jMirty, or even between the members of the white 
jiarty, to injure or wrong the colored men. It is probably true 
that when the first set of cries were made the deceased had 
not joined the crowd, but did so about the time the last set 
were uttered ; for it seems entirely clear that he, with some 
ten or fifteen more men, rushed out of Manning’s saloon and 
joined it just before the conflict began. The claim that there 
was no evidence of a common purpose among the white crowd 
to wrong the colored men is not supported by the bill of ex
ceptions. The evidence that there was such a purpose can be 
gathered from almost every page of it. The colored men went 
into Manning’s saloon, where the deceased at the time was. 
They remained a moment, then went out, and were at once 
followed by the deceased and ten or fifteen others, nearly all 
of whom were in the saloon, and he was one of those who, it 
is claimed, circled round and hemmed in the colored men a



AMERICAN CRIMINAL REPORTS.

moment before the fight began. It may be he was merely an 
innocent spectator, but the circumstances justify the inference 
that he had grasped the purpose of the crowd and joined in 
its execution ; but, whether he had or not, it cannot affect this 
question of the admissibility of the cries of the mob. The col
ored men could not be required to single out and separate 
friend from foe. The claim of the plaintiff in error was that 
he and his fellows saw behind and around them a mass of men, 
fifteen to twenty times their number, apparently hostile; and 
he had a right to show to the jury the desperate nature of the 
situation, as it appeared to him and ^hem* and in this view of 
the question it is wholly immaterial "Whether or not the de
ceased had joined in the alleged purposes of the mob or was 
there merely as an innocent spectator ; for his presence, as well 
as that of everyxdher innocent spectator, swelled the numbers 
of the white part^ that was menacing the colored men. The 
colored men, from their standpoint, had a right to treat the 
white party as a unit; to show to the jury its origin, its pur
poses and its appearance. Hotf can this be done but by proof 
of the acts and declarations of its members? The cries of a 
mob have been admitted in evidence from an early period of 
our law, whenever it was material to show its purposes and 
temper. Indeed they are in the nature of verbal acts, accom
panying and explaining the movements of the mass, and have 
little or no analogy to mere uncommunicated threats of an in
dividual, with which counsel for the state insist they should 
be classed. In this case they were made so short a time be
fore the attack which plaintiff in error claims was made on 
the colored party by the mob, that they reflect in a most im
portant manner upon the attitude of the white party at the 
moment the attack was made, and upon that ground were also 
admissible. The nature of the transaction required the fullest 
investigation of every circumstance that led to the creation of 
the white party, and by which its existence and progress can 
be traced to its culmination. We think the rejection of this 
evidence was error.

6. Counsel for plaintiff in error prepared and presented to 
the court certain special instructions, which he requested to be 
given to the jury. The court declined to give any of them 
and proceeded to charge thç jury. To this refusal of the court
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to charge the special instructions requested to certain specified 
parts of the charge, and to the charge as a whole, the plaintiff 
in error excepted. ,

The first proposition of the first request reads that, before 
the jury can consider the acts and declarations of co-conspira
tors, made out of the presence of the defendant on trial, it, 
must appear “ that there was formed by the parties a combi
nation or conspiracy for the purpose of the committing of the 
crime charged, or some unlawful act of similar kind. . . .” 
This proposition states the law too favorably for the plaintiff 
in error. The authorities are conclusive that the conspiracy 
is sufficiently shown when it is tpade to appear that the com
mon purpose was to commit an unlawful act quite dissimilar 
from the crime in fact committed, if the latter crime was one 
that might have been contemplated, reasonably, as likely to 
result from the attempt to commit the act intended ; and some 
respectable authorities go yet further, and hold the conspira
tors responsible for an accidental homicide of a co-conspirator, 
when committed while he is engaged in advancing the com
mon unlawful purpose. 4 Amer. & Eng. Cyclop. Law, 619, 
and authorities cited. But the first proposition is sufficient to 
justify the court in refusing this réquest.

The second proposition requested was not, in view of the 
evidence, of sufficient importance to make its rejection error.

7. The third and fourth propositions requested by the 
plaintiff in error, and refused by the court, are as follows : 
Third request. “ It is not sufficient to establish the guilt of 
defendant Goins of aiding and abetting Harrison in the com
mission of the homicide charged in the indictment that he was 
present on the scene with others where the alleged killing 
was done, for he may have been present, not knowing that 
any crime was about to be committed ; and if he was there 
not in furtherance of an understanding or common purpose to 
commit some unlawful act, and was in company with Harri
son, without knowledge that Harrison or any of his co-defend
ants contemplated the commission of an offense, he is not 
responsible for the acts of Harrison or his other co-deféndants, 
if he (Goins) did not participate in the commission of the of
fense charged.” Fourth request. “Again, if the only purpose 
made known to Goins prior to the killing of Hughes, and the
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only one contemplated or entered upon by him, was a defense 
of himself and his companions from an attack by a party of 
men superior in numbers and strength, which had been threat
ened, and neither the defendant nor his comrades were to be 
aggressors, or attack the opposing party, then such common 
purpose of defense merely was not unlawful and criminal.”

The two preceding propositions are closely related to each 
other, and will be considered together. Had no evidence 
been given by the defense, but, instead, the case submitted to 
the jury on the evidence of the state alone, yet that evidence 
was fairly susceptible of a construction that made those two 
propositions applicable. When, from that evidence, we con
sider the great numerical superiority of the white crowd, the 
conduct of the colored men and the circumstances of the at
tack, together with the absence of any testimony showing 
any ill will on the part of the colored men towards the de
ceased or any other individual of the white crowd, unless to
wards Casey, with whom Crowder had quarreled earlier in 
the evening, and that there was no evidence of a purpose to 
harm him, we at once see strong grounds for Goins to con
tend that the purpose of himself and his comrades, in the 
light of that evidence alone, was none other than that assumed 
in those propositions. Therefore those propositions were per
tinent, and should have been given to the jury, and the jury, 
on that evidence alone, aided by pertinent instructions, might 

„ well have found a verdict in favor of plaintiff in error. When, 
however, we consider the evidence for the defense, the neces
sity is at once apparent that these propositions, or similar 
ones, with even greater elaborations, should have been given 
to the jury to enable them to determine the issue intelligently 
by applying correct and pertinent legal propositions to the 
evidence before them. This evidence sufficiently apjiears in 
another part of this opinion, and will not bê rejieated here. 
The court erred in refusing to charge these two propositions, 
and, upon a careful examination of the whole charges, we lind 
no substitute for them.

8. Fifth request. “ And, further, if the defendant Goins 
and his co-defendants were in the exercise of their lawful 
rights in passing along the streets at the time of the conflict 
wherein Hughes was killed, and neither of the accused par-
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ties began the affray or attack, then the defendant, and those 
accused with him, had the right to repel the assault with such 
force as was necessary to do so, and had a right to defend 
themselves from danger to life or great bodily harm ; and if 
they were suddenly assailed, or surrounded by superior num
bers, armed with weapons dapgerous to life, or calculated to 
do great bodily harm, the defendants had a right to stand on 
their defense, to repel force by force, even to the taking of 
life, if they believed, and had reasonable grounds to believe, 
that it was necessary to do so to prevent either death or great 
bodily harm to themselves, and if necessary they may use such 
weapons as will accomplish the purpose.”

This proixreition ought to have gone to the jury. It was 
applicable to the evidence given in behalf of plaintiff in error. 
That evidence tended to prove that the plaintiff in error and his 
comrades were passing along the street in a lawful manner ; that 
they were pursued by a mob which outnumbered them more 
than twenty times ; that the mob overtook, surrounded,and at
tacked them with stqpes in a most violent and savage manner, 
and that what they did was in their lawful defense against this 
violence. The evidence in the case called for a full and careful 
statement of the principles of the law of self-defense, yet 
only six or eight lines of a long and elaborate charge were 
dircctlyvlevoted thereto, and they were followed by a state
ment considerably longer, and much more explicit, limiting 
and qualifying the right. Sulwequently, directions were given 
to the jury with a view to aid them in applying the law of 
self-defense, as it had before been laid down to them, to the 
evidence in the case ; but we think these directions were not 
as full and explicit as the evidence and the circumstances of 
the case required. However, had they been sufficiently full 
and explicit in this respect, yet they were prefaced by a state
ment that substantially deprived plaintiff in error of their 
benefit. This statement required the jury to find that the 
plaintiff in error and his comrades “ were without fault, and 
in the peace of the state,” before they would be clothed with 
the riglit of self-defense. Ordinarily this language might have 
been a harmless rounding up of a sentence ; but when we see 
that evidence had been given from which the jury might have 
found that at least one of these colored men was drunk ; one
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or more of the others slightly in liquor; that their conduct 
was regarded as insolent and offensive ; that they had been 
ordered to go home by a peace officer,— they may have well 
supjrosed that colored men so conducting themselves were not 
free from fault and not in the peace of the state, and there
fore not clothed with the right of self-defense. The jury 
should have been made to understand that it was not the 
province of the white crowd to prescribe and regulate the 
conduct and demeanor of the colored men, though one or 
more of them may have been drunk and insolent, or all dis
played a spirit of offensive bravado; that, notwithstanding 
such conduct, the colored men, while in the b^ercise of their 
lawful right to pass and repass along the streets of the town, 
were still clothed by law with the right to defend themselves 
from the malicious and violent attack of a numerous mob. 
We have carefully read the evidence and can only account for 
the verdict in this case upon the ground that the jury miscon
ceived the law in this or some other respect. In this connec
tion, and in the light of the evidence, we think the following 
portion of the instructions given to the jury was prejudicial 
to the plaintiff in error: “ That the Irish boys, white people, 
or whoever they may have been, who are claimed to have 
been connected in the conflict in which Patrick Hughes was 
killed, as the antagonists of the prisoner, and those with him 
or in any controversies prior to that time, are not now upon 
trial, nor are their acts, sayings or doings, however wicked or 
criminal, under investigation in this case, with a view to de
termine the extent of the guilt of such parties.” It is true 
the “ Irish boys ” were not upon trial in the sense that the 
jury could convict them, but they formed a party hostile to 
the colored men, and the more violent, malicious and criminal 
their conduct was made to appear, the more complete was the 
justification of the colored men. It was, as appears by the 
bill of exceptions, the central purpose of counsel for plaintiff 
in error to exhibit to the jury the conduct of the white crowd 
in its most offensive and criminal aspect. The great mass of 
his evidence had been directed to that sole end. The justifi
cation of the means used by the colored men to repel the 
attack depended to a great extent upon its violent and savage 
character, and any admonition to the jury tending to divert
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their attention from this feature of the case could not be other
wise than highly prejudicial to the defense.

9. The sixth request was as follows : “ If you, the jury, find 
from the evidence that Frederick Harrison, named as princi
pal in the indictment, did take the life of Patrick Hughes, but 
did it in a sudden quarrel, or in the heat of passion, his offense 
would be but manslaughter; and if you further find that thé 
defendant William Goins did no overt act and took no active 
part in the killing, but was merely present when the quarrel 
arose or fight began, you cannot in such case find him guilty 
as an aider and abettor of Harrison.” In view of the evi
dence this charge should have been given. No doubt there 
may be such a crime as aiding and abetting manslaughter. 
This court has so held (Ilayan v. State. 10 Ohio St., 459); but 
each case must stand upon its own circumstances, and in the 
case at bar there was no evidence that the plaintiff in error 
said a word or did an act, at the time the fight began or was 
in progress, that could be construed as aiding or abetting Har
rison in taking the life of the deceased ; so that if that act of 
Harrison was the result of a sudden quarrel, or done in the 
heat of passion, instead of being done pursuant to a prior con
spiracy, the plaintiff in error had no criminal connection .with 
it, and was entitled to have the jury charged accordingly, and 
the refusal was error.

10. Misconduct of the jury is alleged, and the affidavits of 
the jurors offered to prove it, from which it appears that the 
jury at first stood six for assault and battery, and, as a com
promise, the six agreed to vote .for manslaughter, and the 
vote then stood six for manslaughter and six for murder in the 
second degree ; that it was then agreed to prepare twenty- 
four ballots,— twelve for manslaughter and twelve for mur
der in the second degree,— place all of them in a hat, and each 
juror draw one ballot therefrom, and render a verdict either 
for manslaughter or murder in the second degree, as the ma
jority should appear ; that the first drawing was a tie, but the 
second one resulted in eight ballots for murder in the second 
degree and four for manslaughter, and thereupon, according 
to the agreement, a verdict was rendered for murder in the 
second degree. There was no other evidence of this miscon
duct than the affidavits of the two jurors ; for, while an affidavit

8
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of the prisoner was offered in corroboration of them, it is ap
parent on its face that his statement was only hearsay, and 
for that reason properly rejected. There only remained in 
proof of the alleged misconduct the two affidavits of the two 
jurors. This was ample proof, in the absence of evidence to 
contradict them, if the evidence was competent at all. The 
court held them not competent, which consequently left the 
allegation of misconduct without proof. The almost unbroken 
current of authority supports this holding (Kent v. State, 42 
Ohio St., 426; Thomp. & M. Juries, 539); and thus it may 
appear to all the world, by the subsequent statements of the 
jurors, that the liberty of a citizen has been gambled away in 
a jury room, yet the court is powerless to interfere, because 
the policy of the law is : First, to seclude the jury ; and sec
ond, not to allow their evidence to impeach their verdict. As 
a general rule, no doubt, this doctrine is founded on the sound
est principles of public policy, otherwise the rendition of a 
verdict, in nearly every jury trial, would become merely the 
beginning of a new controversy over the mode of its rendi
tion, endangering the stability of verdicts and the security of 
judgments rendered thereon ; and the time and attention of 
courts would be wasted in investigating alleged misconduct 
of jurors, frequently of the most frivolous character. But a 
case like this at bar strains the principle to its utmost tension, 
and suggests a doubt whether there may not be found a care
fully guarded exception to a rule, the universal application of 
which may present a spectacle so discreditable to our jury 
system. It may be said there is a remedy afforded in the 
power of the court to grant new trials on the ground that the 
verdict is not supported by, or is contrary to, the manifest 
weight of the evidence. This is no doubt true to some extent, 
but its inefficiency is apparent to all who are familiar with the 
rules of law and the practice of courts on the subject of new 
trials, and is especially exemplified by the case at bar. We 
do not care, however, to press the question further. Its de
termination is not necessary to a decision of the case, but, being 
one of the questions presented by the record, we give it this 
passing notice. Judgment reversed.

Note.- Who art principals.— It appearing that defendant struck de
ceased with an axe, and that another shot him, and that, deceased having 
run some distance and fallen, neither went to his assistance, it was proper
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to instruct that defendant might be found guilty as principal, whether death 
was caused by the axe or the pistol, as he was guilty as principal if he was 
present aiding and abetting. Morris v. Com, (Ky.\ 11 S. W. R, 295.

A person may be guilty of a murder actually perpetrated by another, if 
he combines with such other party to commit a felony, engages in its com
mission, and death ensues in the execution of the felonious act State v. 
Barrett, 40 Minn., 77.

If two or more persons, having confederated to attack and rob another, 
actually engage in the felony, and in the prosecution of the common object 
the person assailed is killed, all are alike guilty of the homicide. Id.

Aiding and abetting — Indictment, etc.— Penal Code of California, sec
tion 1.71, abrogates the distinction between an accessory before the fact and 
a principal in felony, and provides that they shall be prosecuted as princi
pals, “ and no other facts need be alleged . . . against such an accessory 
than are required . . . against his princi|>al.'’ By section 950 an infor
mation must contain “ a statement of the acts constituting the offense in 
ordinary and concise language,’’ and, by section 960, is not insufficient by 
reason of defect in matter of form. Held, that an information alleging that 
defendant did encourage and advise, anil also that he did aid, assist and pro
cure one G. to commit a felony, but without alleging whether he was pres
ent at its commission, is sufficient, as it shows facto constituting defendant 
an accessory at common law, and hence a principal under the statute. Peo
ple v. Itozelle, 78 Cal., 84.

Under Code of Iowa, section 4314, which provides that "the distinction 
between an accessory before the fact and a principal I abrogated, and 
all persons concerned in the commission of a public offense, whether they 
directly commit the act constituting the offense or aid and abet in its com
mission, though not present, must be hereafter indicted, tried and punished 
ns principals,’’ an accessory is properly charged as principal in an indict
ment ; and evidence is admissible to show that he simply aided and abetted 
in the commission of the crime. State v. Ihigsley, 75 Iowa, 742.

Defendant was indicted under the provisions of the Code of Georgia, sec
tion 4489, prescribing a penalty for such offense, as an accessory after the 
fact for buying and receiving goods stolen by two others, one of whom had 
fled, the other having lieen acquitted on the ground of infancy. Held that 
before the defendant could be convicted, it was necessary for the state to 
show that the princi]>al, whether taken or not, is guilty, and the acquittal of 
one of the principals on the ground of infancy does not relieve the state of 
this burden. Edicards r. State, 89 Ga., 127.

Accessory after the fact for receiving stolen goods.— The indictment con
tained no allegation as to who had stolen the goods, but charged simply that 
defendant had bougli^ the goods of two iiersons named, one of whom hod 
fled the state, and the other hail lieen acquitted of larceny on the ground of 
infancy. Held, that the indictment was insufficient to support a verdict of 
guilty. Id. But it is held in Kentucky, under a statute providing that accesso
ries before the fact shall be liable as principals, that it applies only to offenses 
under the common law, or, where created by statute, to all who are guilty, 
and, under the statute providing for the punishment of a woman concealing 
the birth of her bastard child, aiders and abettors cannot be punished. Frey 
v. Com., 83 Ky., 190.
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Evidence against principal— One cannot be convicted as an accomplice 
where there is no evidence that the principal committed the crime. Leonard, 
v. State, 77 Ga., 764

Withdrawal of plea of guilty by principal— Where the principal enters 
a plea of guilty, the trial of the accessory before the fact may proceed, and 
the withdrawal of his plea by the principal during the trial of the accessory 
does not affect the validity of his conviction. Groves v. State, 70 Ga., 808.

Acquittal of principal— The guilt of the alleged principal is, under the 
common law, essential to the conviction of one indicted as an accessory be
fore the fact Where an indictment is against three persons, charging each 
of them with murder as principal in the first degree, and the others as his 
accessories before the fact as at common law, and one of them is put on 
trial, and the jury finds him guilty under a count charging him as accessory, 
and subsequently, but before the entry of the judgment on this verdict the 
one charged as principal in the count mentioned is tried and acquitted, judg
ment cannot be entered against the one found guilty as an accessory. Bowen 
». State, 25 Fla, 645.

Corroboration of accomplice.—State ». Deitz, 7 Am. Cr. R, 22 and note ; 
State v. Maury, id., 25 and note.

As to declarations of co-conspirators and the like, see The Anarchist Cases, 
Spies ». People, 6 Am. Cr. R, 670.

State v. Harrell.

(107 N. C„ 944)

Affray: Self-defense — Instructions.

L Evidence— On an indictment for an affray for fighting in a public 
place, the testimony of a party thereto of his apprehension of danger 
to himself and sons when he saw the other parties two miles away, and 
of his grounds for such apprehension, is immaterial, as it docs not show 
that he or his sons fought only in their own defense.

2. Same— Evidence that the fight terminated when the other parties were 
wounded and fled, that the father and sons pursued them, and shouted 
to the wounded men “to stop, and shoot it out like men," was compe
tent, as showing their willingness to fight and prolong the conflict.

& Instructions.—It was sufficient for the court to charge that they had 
the right to fight in their ciwn defense, and in defense of each other, 
without going into details in respect thereto.

(Avery, J., dissented.)

Appeal from superior court, Mitchell county ; Bynum, Judge.

The evidence tended to prove that William Cox, now de
ceased, and James Sivige, on one side, and the appellants, on 
the opposite side, engaged in a dangerous fight with guns and
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pistols. All of the parties except Cox were indicted for an 
affray, and pleaded not guilty. The appellants contended that 
they fought only in defense of themselves, and did no more 
than they might lawfully do in that respect. On the trial there 
was evidence tending to prove that all the parties fought will
ingly, the appellants successfully, and wounding both their 
opponents. The appellant Clingman Harrell was examined as 
a witness on his own behalf and that of his co-appellants, who 
are his sons. He was examined at length, and particularly he 
offered to testify that the parties fought at the house of Neely 
Campbell ; that he first saw Cox and Sivige two miles from 
that place, going in the direction of it ; that he apprehended 
their purpose in going up that way, brandishing their pistols. 
Ho further proposed to give what knowledge he had, and the 
grounds of his apprehension of their purpose ; to state that, in 
the forenoon of same day,—the day of the fight,—he saw 
them and others flourishing their pistols ; that his brother in
formed him that they threatened his sons, and were pursuing 
them to kill them ; that, in consequence of this information 
and what he saw, he hastened to find his sons, to prevent a 
difficulty, and save his boys. The solicitor for the state ob
jected to the admission of the proposed evidence. The court 
sustained the objection and the appellants excepted. The ap
pellants further proposed to ask the witness this question and 
obtain an affirmative answer to the same: “When you fired a 
shot, did you believe you and your boys were in danger of 
great bodily harm or death ? ” Objection by solicitor sustained 
by the court, and exception by the appellants. There was a 
verdict of guilty, and judgment thereupon against the defend
ants, from which they all except Sivige appealed to this court.

Mr. W. IT. Malone, for the defendants.
The Attorney-General, for the state.

/

Mebrimon, C. J. The testimony proposed by the appellants, 
and rejected by the court, was irrelevant and immaterial 
They and others were indicted for an affray for fighting to 
gether in a public place, to the terror of the good citizens of 
the state thereabout. The evidence rejected could not prove 
that they did or did not so fight, nor could it prove that they
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fought only in their own defense. The apprehensions of the 
witness and the grounds of them did not enter into and make 
up an element or give quality thereto of the offense, nor did 
these at all relieve him and his sons from guilt, if they fought 
as charged. Evidence of what was done or attempted to be 
done or said, or what was not done or not said, by the parties 
at the time of the fight, just before it begun, during its prog
ress, and just at its close,— such things as made part of the 
res gestes — was pertinent and relevant to prove the offense 
charged, or the innocence of the parties. As to that offense, 
no matter what may have been their intent, or the provoca
tion to them, or their fears or apprehensions if they fought 
otherwise than on the defensive, such evidence might be perti
nent and important in some classes of cases. This is not one 
of them. State v. Norton, 82 N. C., 628 ; State v. Downing, 74 
N. C., 184. Nor could the belief of the witness, in the course 
of the conflict, that he and his sons were about to be shot^r 
suffer great bodily harm, prove that he and they fought only 
in their own defense. However fiercely and aggressively ho 
might have joined in the fight, he might have had such belief, 
but this would not prove that he was on the defensive. The 
surrounding facts and circumstances, not his simple belief, 
constituted evidence to show that he fired his gun, not as an 
active aggressive participant in the fight, but only on the de
fensive.

A witness for the state testified, the appellants objecting, 
that the fight terminated when Cox and Sivige were wounded 
and fled ; that two of the appellants were going pretty fast in 
the direction of them, when he stopped them ; that one of 
them had his gun, and they cried out after the wounded men 
“ to stop and shoot it out like men.” This evidence was com
petent, certainly as to the appellants who pursued the wounded 
men, because it tended to show their willingness to fight, and 
to prolong the conflict, though their adversaries were dis
abled.

The appellants requested the court to instruct the jury 
specially that a man has a right to defend himself when at
tacked, to repel force by force; that, when attacked with felo
nious intent, he is not bound to fly, but may stand, and fight 
and kill his assailant, if necessary, etc. ; that a man may take



STATE r. HARRELL 39

his adversary’s life, whether the danger is real or not, if the 
danger is apparently so imminent as that a prudent man might 
suppose himself in such peril as to deem it necessary to kill, 
etc. The court declined to give, in terms, the instructions 
asked for, but we are of the opinion that it gave the substance 
of so much thereof as the appellants were entitled to have. 
This is not a case in which it became necessary or proper to 

« enter into an explanation of the law in respect to assaults with 
felonious intent, and point out when a party shall retreat, or 
when he may stand, and fight and kill his assailant, etc. The 
offense charged is a simple affray, which, as the evidence 
showed, was a serious one. Jhe court gave the jury full, fair 
and intelligent instructions. As to the appellants, and a party 
who was acquitted, it told them, among other things, that 
“ the mere presence of a man at a difficulty is not sufficient 
evidence of aiding and encouraging, but, being present, they 
must do or say something tending to aid or encourage the 
parties fighting.” It told the jury repeatedly and plainly 
that the appellants had the right to fight in their own defense, 
and, being father and sons, they had the right to fight in de
fense of each other. It directed the attention of the jury to 
the evidence, its purpose and application, and told them that 
some of the parties might be guilty, and others not guilty. 
The latter ]>art of the instructions obviously had particular 
reference to the father, and the party acquitted, because, while 
there was evidence tending strongly to prove the father’s 
guilt, there was other evidence tending not so strongly to show 
his innocence. The appellants had no just grounds of com
plaint at the instructions the court gave the jury, and it was 
sufficiently comprehensive to embrace every material aspect 
of the case. We may add that the exception simply “to the 
charge as given ” is too indefinite, and in effect no exception. 
Judgment affirmed. ,

Note.— Affray — Unlawful assembly, riot — Rout.— The common-law 
offenses of affray, unlawful assembly, riot, rout are somewhat analogous to 
one another. If three or more persons congregate to do some unlawful act, 
this is called an unlawful assembly ; or, at least, it is so when its object-is 
riotous ; and, when it is not, it is indictable either as an unlawful assembly, 
or as an attempt or conspiracy to do the ulterior intended mischief. If the 
three or more persons, being together, take some step towards the commis
sion of a riot, but do not go far enough to become guilty of the complete
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offense, what they do is called a rout Lastly, if the three or more assembled 
persons wrongfully perform such an act or series of acts as is calculated to 
excite terror or apprehension of danger in the minds of other persons, or 
generally if they commit violence, they become guilty of riot It is said by 
some authors and judges that an affray differs from riot and rout in requir
ing only two persons instead of three, and being more nearly related to 
assault and to dueling. When persons come together without a premedi
tated design to disturb the peace, and suddenly break out into a quarrel 
among themselves, they are guilty of affray. People V. Judean, 11 Daly 

\ (N.Y.X88.
On a trial for an affray growing out of the separation of defendant's wife 

from him, which separation he claimed was caused by her brother’s per
suasion, the evidence showed that she had once before left him of her own 
will, and that during the fight she struck him. Counsel for defendant re
quested a charge to the effect that if Rowland persuaded his sister, the wife 
of Weathers, to leave her husband, the latter was justified in the use of 
force in fighting to prevent it, provided no more force was used than neces
sary to that end. The court, refusing to so charge, told the jury that, it 
being in evidence that she had separated herself from him previously, even 
if her brother did persuade her to go with liim, and she went of her own 
will, and was not restrained of her liberty in any way, the defendant would 
not be justified in fighting Rowland to prevent her from going. The atten
tion of the jury was called to the testimony that she struck her huslmnd, 
when engaged in the fight with her brother, in passing upon the question 
whether she acted upon her own volition, or under the persuasion of him. 
In our opinion, says the court, “ this was a correct statement of the law, and 
the court did not err4 in declining to give the instruction asked, nor that 
superadded, that if the disposition of the wife to depart from her husband 
was brought about by her brother’s persuasion and influence, the accused 
would not be amenable to the law in using no more force than was neces
sary to prevent her going away with him.’’ State v. Weathers, 105 N. C., 000.

If a number of persons being met together at a fair or market, or on any 
other lawful occasion, happen on a sudden quarrel to fall together by the 
ears, it seems agreed that they^will not be guilty of a riot, but only of a sud
den affray, of which none are guilty but those actually engaged in it; and 
this on the ground of the design of their meeting being innocent and law
ful, ’and the subsequent breach of the peace happening unexpectedly with
out any previous intention. 1 Russell on Crimes <9th Am. Ed.), 406. The 
common-law definition of an affray does not involve an agreement to fight, 
and one might become engaged in such affray without culpable fault Su
preme Council, etc. v. Qarrigus, 104 Ind., 133. An affray and an assault are 
distinct offenses. Champer v. State, 14 Ohio St, 437.

In Alabama it is held that a person indicted for an affray may be con
victed of an assault and battery, the latter offense being necessarily included 
in the former. McClellan v. State, 58 Ala., 640 ; Thomson v. State, 70 Ala., 26.

If one person, by such abusive Language as is calculated and intended to 
bring on a fight induces the other to strike him, he is guilty of an affray - 
though he may be unable to return the blow. State v. Perry, 5 Jones’ L 
(N. C.X 9 ; State v. Robbins, 78 N. U, 481 ; State v. Davis, 80 N. G, 851 ; State 
v. Sumner, 5 Strob. (S. G), 63
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Webb v. State.

(51 N. J. L, 189.) r

Arrest Without Warrant : Constable».

1. In cases of ordinary misdemeanors a constable cannot arrest the of
fender without warrant, unless he is present at the time of the offense.

2. The fact that a warrant has issued directed to any constable of the
county will not avail such officer, unless such .precept be in his posses
sion at the time the arrest be made.

Error to court of quarter sessions, Morris county ; Childs, 
Judge.

Alfred Mills, for plaintiff in error.
WiUiard IT. Cutler, for the state.

Beasley, C. J. The plaintiff in error was a policeman, hav
ing tiie powers of a county constable. It appeared that, a 
complaint having been made before a justice of the peace that 
one Ann Dugan had sold liquor contrary to law, a warrant 
had been issued for her apprehension, and that such warrant 
had been delivered, not to the defendant, but to a constable 
of the county. This precept was addressed, in the usual form, 
to any constable of the county. Under these circumstances, 
the plaintiff attempted to arrest the alleged culprit, not at the 
time having, and never having had, the warrant referred to in 
his possession ; and such arrest was forcibly prevented by the 
husband of the woman, and thereupon the plaintiff took the 
man into custody upon the charge that he had forcibly pre
vented him from executing his duty as a peace-officer. This 
latter arrest was regarded as illegal, and the plaintiff was 
thereupon indicted and convicted of an assault and battery 
upon the husband of Ann Dugan. The complaint is that the 
court of quarter sessions refused to charge the jury that the 
plaintiff in error had the right to arrest Ann Dugan, but, to 
the contrary, told the jury that such act was unjustifiable and 
altogether illegal. We think that the instruction thus ques
tioned was entirely ri^ht. It has always been, in the common 
law, the rule that a constable or other peace-officer, in cases 
of mere misdemeanor, could not take the offender, unless in 
some instances where the offense had been committed in his
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i presence. This is the principle that has also always prevailed in 
this state. I remember arguing the question many years ago 
before this court, and the prevalence of the common-law doc- * 
trine on the subject was then established, but the case does 
not appear to have been reported, hi or is the present instance 
to be differentiated on 'the ground that a complaint had been 
made and a warrant had been issued directed to any constable 
of the county. Such a proceeding could in nowise empower 
the plaintiff, as such warrant was not in his hands to be exe
cuted, but, on the contrary, was in the possession of another 
officer. In the case of Codd v. Cale, L. R, 1 Exch. Div., 352, 
this precise question was decided in the way above indicated. 
The first clause of the syllabus, showing the doctrine that was 
maintained, is in these words, viz.: “When a warrant has 
been issued to apprehend a jierson for an offense less than a 
felony, the police-officer who executes it must have the war
rant in his possession at the time of his arrest.” The convic- 

i tion of the plaintiff in error is, so far as the law is concerned, 
unobjectionable. Let the judgment be affirmed.

Note.— Arrest without warrant.— An officer may arrest without warrant 
for felony committed in his presence, but he cannot without a warrant ar
rest for a past offense, unless it be a case of felony, and in such case it must 
be upon reasonable suspicion, founded either on his own knowledge or the 
information of others, that a felony has been committed ; it is otherwise, 
however, if the offense be a misdemeanor. Unless the officer has a warrant, 
he cannot arrest in such a case, and he and all other persona who take part 
with him in making an arrest without warrant act at their peril In a re
cent and well-considered case in the supreme court of Michigan it is held 
that the fact that a woman has the reputation of being a street-walker, and 
that the officer knows of her reputation and believes her to be plying her 
vocation, does not justify his arresting her without a warrant while walk
ing along the street doing nothing to indicate such a purjiose. And in a 
civil action against the officer to recover damages for such arrest, it is held 
that evidence of specific acts of lewdness on the part of plaintiff is inadmis
sible. Pinkerton v. Yerberg (Mich.), 44 N. W. R., f>m He can only arrest 
a prostitute when disorderly conduct is committed in his presence. l'eopte 
v. Pratt, 22 Hun (N. Y.X 800.

At common law officers are authorized to arrest street-walkers. Miles r. 
Weston. 60 III, 361. Also night-walkers or prowlers. Roberts v. State, 14 
Ma, 188; Brown v. State, 2 Lea (TennA 158; Com. v. Sullivan, 5 Allen 
(Mass-)- Ml; Com. v. Carter, 108 Mass., 17; State v. Maxcy, 1 McM. (& C.\ 
508. By night-walkers is meant such persons as are in the habit of being 
out at night for some wicked purpose. Watson v. Carr, 1 Lewin, 6. A per
son shouting and making a noise at night may be arrested without a war-



WEBB ». STATE. 43

rant State v. Russell, 1 Houst Cr. Cas. (Del), 123. Arrest on Sunday by • 
railroad policemen without warrant who kept the prisoner till Monday, 
when the necessary papers were made, held legal Corbett v. Sullimn, 64 
Vt, 619. A peace-officer may arrest for a breach of the peace committed 
against himself as well as for those committed against others. Davis v. 
Burgess, 54 Mick, 514. A peace-officer has the right to arrest without wa(^ ” 
rant for a misdemeanor where the arrest is made flagrante delicto; and he 
is possessed of the same powers in making such arrest and is authorized to 
employ the same force, and to resort where necessary, to the same extreme 
measures in overcoming resistance, as in case of a.felony. State t. McNally,
87 Ma, 644.

A breach of the peace must have proceeded far enough to sustain proceed
ings against the person to authorize his arrest Many state statutes ex
pressly authorize peace-officers to apprehend persons suspected of crime 
without a warrant The reason which supports an arrest without a war
rant are clearly stated by Dewey, J., in Rohan v. Strain, 5 Cush. (Mass.), 281.
He says : “ The public safety and the due apprehension of criminals, charged 
with heinous offenses, imperiously acquire that such arrest should be made 
without warrant by the officer of the law. As to the right appertaining to 
private individuals to arrest without a warrant, it is a much more restricted 
authority, and is confined to cases of the actual guilt of the |»rtv arrested ; 
and the arrest can only bo justifledXy proving such guilt But ns to con
stables and other peace-officers, acting officially, the law clothes them with 
greater authority, and they are held to be justified, if they act, in making 
the arrest upon probable and reasonable grounds for believing the party 
guilty of a felony ; and this is all that is necessary for them to show’, in 
order to sustain a justification of an arrest for the purpose of detaining the 
party to await further proceedings under a. complaint on oath and a war
rant thereon.”

Not only must the officer act upon reasonable grounds of suspicion that 
the person to bo arrested is tlie actual felon, but he must also act in good 

. faith. Earns v. State, 6 Humph. (Tenn.X 58. The jury must judge of the 
reasonableness of the grounds upon which the officer acted. State v. 
McNineh, 90 N. C., 695 ; Harris ». Atlanta, 62 G a., 491 ; Cochran ». Toher,
14 Minn., 385. The question as to what constitutes probable suspicion is 
sometimes not <>asy to détermina It is clear that it must be solved by the cir
cumstances of each case. Two main ideas must always be kept in view in cases 
of this nature : First, the liberty of the citizen ; and second, the detection 
and suppression of crime ; in other words, the public interest cyicerned 
When public officers are vigilant, and endeavor in good faith to fiischarge 
their duties to the community, thty should be protected. The following 
cases will illustrate and explain the rules stated : State v.Undertrotxi, 75 Ma, 
280 ; State ». Grant, 76 Ma, 286 ; State ». Sims, 16 8. C., 486 ; State ». Bowen,
17 8. C., 58 ; Floyd ». State, 79 Ala., 89; Maleolmson ». Scott, 56 Mich., 459; 
Quinn ». Heisel, 40 Mich., 676 ; Drennen ». People, 10 Mich., 169 ; Ballard ». 
State, 48 Ohio St, 840 ; Kennan ». State, 8 Wis., 182 ; Bryan ». Bates, 15 Ill., 
87; Marsh ». Smith, 49 Ill., 396 ; Cahill v, People, 106 III, 021 ; Taylor ». 
Strong, 8 Wend (N. Y.), 884 ; Farnayi ». Teeley, 56 ,N. Y., 451 ; 'Fulton ». 
Stoats, 41 N. Y„ 498; Holley ». Nix, 8 Wend (N. Y.X 850; W’ade ». Chaffee,
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8 R I, 224; Touhey ». King, 9 Lea (Twin.), 422 ; Brocku-ay ». Crawford, 8 
Jones (N. C.X 482 ; Keal v. Joyner, 88 Ni G, 287 ; /n re Boirer*, 25 Vt, 261 ; 
Doering v. State, 49 Ind., 56; Scircle ». Neeves, 47 Ind., 289; Johnson ». 
State, 80 Ga., 426; Russel ». Shuster, 8 Watts & S. (Pa.), 808; McCarthy ». 
DeArmit, 99 Pa. St, 58; Commonwealth ». Tobin. 108 Mass., 426 ; Caffrey ». 
Drugan, 144 Mass. 294 ; Hutchinson ». Sangster, 4 G. Greene (la), 840 ; Mont
gomery ». Sutton, 67 la.. 497; O’Connor ». Bucklin, 59 N. H., 589. Where 
a criminal offense has been committed, as shooting at a person, and an offi
cer is informed of the fact so that he has reasonable grounds for believing 
the person to be arrested has committed such offense, he is authorifeed to ar
rest such person without a warrant Cahill ». Peoi>le, 106 III., 02G

Arrest upon information.— It an officer without a warrant ar*sts a per
son upon charge of felony which is made by a third party, tire officer will 
be justified ; but the person making the charge will be liable for the arrest 
if no felony was committed and if the charge is false. Holley ». Mix, 8 
Wend. (N. Y-X 850 ; Bums ». Erven, 40 N. Y., 463 ; Famam ». Feeley, 56 
N. Y., 451 ; Hawley ». Butler, 54 Barb. (N. Y-X 490.

Arrest beyond limits of municipality.— In Vermont, in a very recent case, 
it is held that an arrest by a fish-warden out of the jurisdiction of the town 
in which he was appointed is lawful under acts providing that the select
men of any town may appoint a fish-warden in their town, who may arrest 
on any of the waters or shores of Lake Champlain any person found violat
ing the fish laws, and may prosecute such offender before the projier tribu
nal ; and tliat an arrest of a " person found violating ” the law is lawful 
without a warrant Sheets ». Atherton (VtX 19 AÜ. R, 926.

In this case the court also holds tliat where the evidence shows that there 
were barrels of freshly-caught fish on the grounds, and tliat the offender 
was removing nets from the water, and that he threatened the warden, ^t is 
sufficient to justify the arrest It is also held tliat where pursuit was begun 
at the fishing grounds, the arrest is lawful though made some distance a*ay ; 
for the pursuit and arrest are deemed one continuous act

In State v. Sigman, 106 N. G, 728, which was an indictment for assault 
with a deadly weapon, it appeared the defendant Sigman was. at the time 
when the assault was alleged to have been committed, town constable of the 
town of Lenoir, and arrested the prosecutor, Robert Tuttle, on a lawful war
rant issued by the mayor of said town, and charging the prosecutor with 
having committed an assault within the corporate limita of said town. Tire 
defendant Sigman first arrested Tuttle by virtue of said warrant within the 
limits of the municipality, but by an artifice he escapes! from custody and 
fled to a point three miles beyond said limits. Subsequently Sigman pur
sued and arrested him at a house three miles from the town, and, while en 
route for the town with the prisoner, met the defendant Campbell, and, 
summoning Campbell to assist, placed Tuttle in his custody. After Camp, 
bell had taken the prisoner into the town of Lenoir, thé latter again «reaped, 
and fled beyond the corporate limits. The defendants pursued him, Camp
bell taking one direction and Sigman another. The defendant Sigman 
found Tuttle outside of the town, and ran after him some distance, till he 
fled out of his sight ; but Tuttle ran near to the defendant Campbell, who pur
sued him, threatening to shook Campbell was within about thirty yards,
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when, seeing that he could not outrun Tuttle, he fired his pistol Tuttle tes
tified that the ball whistled by him, while Campbell swore that it was not 
aimed at him at all, but was pointed towards the ground near to himself, 
and fired into the ground, in order to frighten Tuttle. Held, that defendant 
was protected, in arresting the prosecuting witness within the town,-by a 
warrant of the mayor, charging him with a misdemeanor, and in retaking 
him beyond the town limits, after an escape.

Killing officer — Want of knoirlctlge of hit official capacity.—Fleetwood

Commonwealth v.'

Assault and Battery: Owner retaking property by force.
o

One whose property has lieen wrongfully taken by another may thereupon 
retake it from him, using no more than reasonable force ; and what is 
such force is a question of fact for the jury.

John Mcllvene, for defendant.
A. J. Waterman, attorney-general, for the commonwealth.

• i

Holmes, J. This is an indictment for robbery on which 
the defendant has been found guilty of an assault. The evi
dence for the commonwealth was that the defendant had 
bought clothes amounting to $21.55 of one Mitchelman, who 
called at the defendant’s house by appointment for bis pay; 
that some discussion arose about the bill, and that the defend
ant went up stairs, brought down the clothes, placed them on 
a chair and put $20 tgi a table, and told Mitchelman that he 
could have the money or the clothes; that Mitchelman took 
the money and put it in his pocket, and told the defendant he 
owed him $1.55, wbereujion the defendant demunded his money 
back, and on Mitchelman refusing attacked him, threw him on 
the floor and choked him, until Mitchelman gave him a pocket- 
book containing $29. The defendant's counsel denied the re
ceiving of the pocket-book, and said that he could show that 
the assault was justifiable under the circumstances of the case, 
as the defendant believed ho had a right to recover his own 
money by force, if necessary. The presiding justice stated
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that he should be obliged to rule that the defendant would 
not be ju^ified in assaulting Mitchclman to get his own monej', 
and that Aie should rule as follows: “If the jury are satisfied 
that theldefendant choked and otherwise assaulted Mitehel- 
man, they would be warranted in finding the defendant guilty, 
although the sole motive of the defendant was by this violence 
to get from Mitchelman by force money which the defendant 
honestly believed to be his own.” Upon this the defendant 
saved his exceptions, and declined to introduce evidence. The 
jury were instructed as stated, and found the defendant guilty.

On the evidence for the commonwealth it ajpjieared, or at 
the lowest the jury might have found, that the defendant of
fered the $20 to Mitchelman only on condition that Mitchcl
man should accept that sum as full payment of his disputed 
bill, and that Mitchelman took the money, and at tho same 
moment, or just afterwards, as part of the same transaction, 
repudiated the condition. If this was the case, since Mitchcl
man, of course, whatever the sum due him, had no right to 
that particular money except on the conditions on which it 
was offered {Com. ». Stebbins, 8 Gray, 492), he took the money 
wrongfully from the possession of tho defendant; or tho jury 
might have found that he did, whether the true view l*e that 
the defendant did not give up possession, or that it was ob
tained from him by Mitchelman’s fraud. Com. ». Derlin, 141 
Mass., 423; Chissers Cage, T. Itaym., 275, 276; Reg. ». Thomp
son, Leigh <fe C., 225; Reg. ». Stanley, 12 Cox, Crim. Cas., 269; 
Reg. ». Rodway, 9 Car. <k P., 784; Rex ». Williams, 6 Car. & 
P., 390; 2 .East, P. C., ch. 16, §§ 110-113. See Reg. ». Cohen, 
2 Denison, Cr. Cas., 249, and cases infra. The defendant 
made a demand, if that was necessary — which we do not 
imply —before using force. Green v. Goddard, 2 Salk., 641 ; 
Rolkinhom ». Wright, 8 Q. B., 197; Com. ». Clark, 2 Mote., 23, 
25, and cases infra. It is settled by ancient and modern au
thority that under such circumstancçs a man may defend or 
regain his momentarily interrupted jtosscssion by the use of 
reasonable force, short of wounding, or the employment of a 
dangerous weapon. Com. ». Lynn, 123 Mass. 218; Com. ». 
Kennard, 8 Pick. 133; Anderson ». State, 6 Buxt., 608; State 
». Elliot, 11 N. H., 540, 545; Rex ». Milton, Moody & M., 
107; Y. B., 9 Edw. IV., 28, pi. 42; 19 Hen. VI., 81-, pi. 59; 21
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lien. VI., 27, pi. 9. See Seaman ». Cuppledick, Owen, 150; 
Taylor ». Markham, Cro. Jac., 224; Yelv., 157; 1 BrownL, 
215; Shinyleton ». Smith, Lutw., 1481, 1483; 2 Inst., 316; 
Finch, Law, 203; 2 Hawk. P. C., ch. 60; 3 Bl. Comm., 121. 
To this extent the right to protect one’s possession has been 
regarded as an extension of the right to protect one’s ]>erson, 
with which it is generally mentioned. Baldwin ». Hayden, 6 
Conn. 453; Y. B., 19 Hen. VI., 31, pi. 59; Roger» ». Sjtence, 13 
Mces. & W., 571, 581; 1 Hawk. P. C., ch. 60, § 23; 3 Bl. 
Comm., 120, 131.

Wo need not consider whether this explanation is quite ade
quate. There are weighty decisions which go further than 
those above cited, and which hardly can stand on the right of 
self-defense, but involve other considerations of policy. It has 
been held that even where a considerable time had ela|>sed 
between the wrongful taking of the defendant’s property and 
the assault, the defendant hud a right to regain possession by 
reasonable force, after demand upon the third ]*crson in pos
session, in like manner as he might have protected it without 
civil liability. Whatever the true rule may be, probably there is 
no difference in this respect between the civil and the criminal 
law. Blades ». Higgs, 10 C. B. (N. S.), 713; 12 C. B. (N. 8.), 
501; 13 C. B. (N. 6.), 844; 11 II. L. Cas., 621; Com. ». McCue, 
16 Gray, 226, 227. The principle has been extended to a case 
where the defendant had yielded possession to the person as
saulted, through the fraud of the latter. Hodgeden ». Hub- 
hard, 18 Vt., 504. See Johnson ». Perry, 56 Vt., 703. On 
the other hand, a distinction has been taken between the 
right to maintain possession and the right to regain it from 
another who is jieaceably established in it, although the pos
session of the latter is wrongful. Bobb ». Bosworth, Litt. Sel. 
Cas., 81. See Barnes ». Martin, 15 Wig., 240; Andre ». John
son, 6 Black f., 375; Davis ». Whit ridge, 2 Strob., 232; 3 Bl. 
Comm., 4. It is unnecessary to decide whether in this case, if 
Mitchelman had taken the money with a fraudulent intent, 
but had not repudiated the condition until afterwards, the de
fendant would have had any other remedy than to hold him 
to his bargain, if he could, even if he knew that Mitchelman 
still had the identical money upon his person. If the force 
used by the defendant was excessive, the jury would have been
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warranted in finding him guilty. Whether it was excessive 
or not was a question for them ; the judge could not rule that 
it was not, as a matter of law. Com. v. Clark-, 2 Mete., 23. 
Therefore the instruction given to them, taken only literally, 
was correct. But the preliminary statement went further, and 
was erroneous ; and, coupling that statement with the defend
ant’s offer of proof and his course after the rulings, we think 
it fair to assume that the instruction was not understood to be 
limited, or indeed to be directed, to the case of excessive force, 
which, so far as appears, had not been mentioned, but that it 
was intended and understood to mean that any assault- to 
regain his own money would warrant finding the defendant 
guilty. Therefore the exceptions must be sustained.

It will be seen that our decision is irrespective of the 
defendant’s belief as to what he had a right to do. If the 
charge of robbery had been persisted in, and the difficulties 
which we have stated could have been got over, we might 
have had to consider cases like Reg. v. Roden, 1 Car. & K., 
395, 397 ; Reg. v. Hemmings, 4 Post. & F., 50; State v. Holly- 
way, 41 Iowa, 200. Compare Com. v. Stebfnns, 8 Gray, 492; 
Com. v. McDvffy, 126 Mass., 467. There is no question here 
of the effect of a reasonable but mistaken belief with regard 
to the facts. State e. Nath, 88 N. C., 618. The facts were as 
the defendant believed them to be.

Exception sustained.

Note.— Assault in defense of property — To justify an assault by a man 
in defense df hie son or his property the danger should be such as to induce 
one exercising a reasonable and proper judgment to interfere to prevent the 
consummation of the injury. Hill v. Rogers, 2 la., 67. An attack made for 
the purpose of unlawfully obtaining property may be repelled with force, 
and if captured, then sufficient force may be used to rescue the property 
from the hands of its unlawful captors. State r. Slitter, 12 Vt, 437 ; John
son n Tompkins. Bald., 671 ; Com. v. Lakeman, 4 Cush., 697; fidkins v. Peo
ple, 69 N. Y., 101 ; Harrington v. l'eopte, 0 Barb, 60S. But see State r. 
Oilman, 69 Me, 168. The contrary is, however, expressly held in Hendrix 
v. State, 1 A. Cr. R, 57.

So it has been held that a man may employ as much force as nweseary to 
prevent a levy of execution on articles exempt by law (State r. Johnson, 12 
Ala., 840); or to prevent an illegal levy. Com. n Kennard, 8 Pick., 138; 
Copely r. State, 4 la., 477. But upon this question there is a conflict of au
thority, it having been decided in the cases of State v. Downer, 8 Vt, 424, 
and Farris v. State, 8 Ohio St, 159, tliat one must seek his remedy against 
an illegal levy in the courts.
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The owner of a chattel which lias come into the peaceable poeeeesion of 
another has no right to retake it by force, whether such possession be law
ful or not Barnes v. Martin, 15 Wig., 240. A tenant in common has no 
right to inflict a battery upon one who enters upon the land under the au
thority of a co-tenant Causée v. Anders, 4 Dev. & B. (N. C.) I*, 246.

The rightful owner of a house having obtained (tossession thereof peace
ably, and having the right to ]>oesessiou, will not be guilty of assault and 
battery in using all necessary force to defend his itosecssion. Corey v. People, 
45 Barb., 262. If the owner of a dwelling finds it unoccupied he may draw 
the staples from the door and thus effect an entrance; and will be deemed 
to have obtained peaceable isisscssion, notwithstanding the former occu
pants, claiming title, may have continued to use it for a storehouse ; and the 
tenant of the rightful owner may thereafter employ force to retain the pos
session. Id. But a mere suspicion or fear of encroachment is no ground 
for using force. McAuley v. State, 8 Greene (la.), 485.

Mechanics in charge of a house which they are building liave the right 
to gently eject a jierson who comes upon the premises without authority. 
United States r. Bart le, 1 Crunch, C. Ct, 236. But that a person without 
right shut off the water and prevented "the working of a mining claim will 
not justify assault Montuna r. Itrennan, 1 Mon., 41. Nor will assault be 
justified because the person assaulted stopiwd assailant’s horse, making him 
step back a few paces. Com, v. Ford, 5 Gray, 475.

Mulligan t. State.

(25 Tex. App., 199.)

Arson : Evidence — Term defined.

Under Penal Code of Texas, articles 661,652, defining arson as the wilful 
burning of any building, edifice or structure inclosed with walls, and 
covered, a |s*rson cannot be convicted of arson for burning the materi
als of a crib after liaving torn it down. «

Appeal from district court, Rusk county ; J. G. Hazlewood, 
Judge.

Defendant, Wilson Mulligan, was convicted of the crime of 
arson and sentenced to imprisonment in the penitentiary for 
live years, lie appeals.

J. II. Wood, for appellant.
Assistant Attorney-General Davidson, for the state.
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White, P. J. Appellant was convicted of arson. Two counts 
were contained in the indictment — one for the burning of a 
house, and the other for the wilful burning of a “ pile of wood, 
the same being a set of house-logs.” Defendant’s motion to 
quash the indictment was sustained to the second, or tho 
count for wilful burning. Appellant was the tenant of one 
Duke, and during his tenancy had erected a crib upon the 
rented premises, which crib the landlord, Duke, refused to pay 
for when the parties were having their settlement, with a view 
to the expiration of the lease. Defendant declared time and 
again that he would burn tho crib. About the time he was 
moving, or preparing to move, from tho premises, ho pulled 
down the crib, and, the night before he moved, the logs of 
which the crib had been built, and which he had torn down, 
were set fire to and burned. Two questions present them
selves in connection with these facts : (1) Was a house burned? 
(2) If a house was burned, could defendant be convicted for 
burning it when he was still in possession of the leased prem
ises upon which it stood?

Arson is defined by our code to be tho “ wilful burning of 
any house included within the meaning of the succeeding arti
cle of this chapter.” Penal Code, art. 651. Article 052 defines 
a house as “any building or structure inclosed with walls, and 
covered, whatever may bo the material used for building.” 
Smith's Case, 23 Tex. App., 357. We think it clear that when 
the building was torn down it ceased to be a “ building” or 
“ structure,” because it had lost the arrangement of its parts — - 
its form, make and construction. It had no longer the inclos
ure of walls and it was no longer covered. It had lost all the 
essential characteristics of a “ house.” The logs might still bo 
called “ house-logs,” but they had ceased to be a “ house.” 
They might perluqis be classed as lumber or wood, and as such 
appellant might perhaps have been prosecuted and convicted 
for wilfully burning them, under provision of article 665, Penal 
Code, provided he was at all liable for their destruction.

And this brings us to a consideration of the second proposi
tion, viz. : “ Could defendant be prosecuted and convicted for 
arson whilst he was still in jKissession and control of the leased 
premises upon which the projierty was situate when de
stroyed l At common law a man could not “ commit arson
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of a house in which he has a lawful claim to abide as a tenant 
from year to year, or from month to month, be his term how
ever short, or under an agreement for lease.” 2 Bish. Crim. 
Law (7th ed.), § 13. Mr. Wharton says: “ A tenant (occu
pancy being the test) cannot be guilty at common law of arson 
in burning the property he occupies on lease. On the other 
hand, a landlord, it would seem, may be guilty of arson in 
burning his house in a tenant's possession.” 1 Whart. Crim. 
Law (8th ed.), § 830; State ». I fan nett, 54 Vt., 83. Our statute 
(Venal Code, art. 659) provides for certain exceptions to the 
rule that even the owner may destroy his own house, one of 
which is “ when there is in it any property belonging to an
other ; and article 600 expressly declares that “ one of the part 
owners of a house is not |»erinitted to burn it.” Under our 
statute, the tenant, during his lease, should be considered only 
a part owner in the house; and the landlord certainly has a 
pro|H>rtv in it. which the tenant could not destroy with impu
nity. Still the tenant is the party entitled to the possession; 
and arson is regarded as an offense against the security of the 
habitation, rather than the projterty and true ownership. But 
an indictment against an owner or part owner for burning his 
own house (arts. 658, 659, 660) must allege ownership in the 
accused and the jMirticuhir facts which may bring him within 
the exceptions as amenable to prosecution. Falter ». State, 8 
Tex. App., 501 ; Will. Tex. Crim. Korins, 411. Appellant being 
a tenant, entitled to occu|Nincy and possession, was at least a 
part owner, and occupied such relations to the premises as, in 
our opinion, required that the indictment should have\ alleged 
the particular facts making him amenable to prosecution for 
arson, in case a house had been burned by him. \

Our conclusions upon the law and facts of the cade are: 
(1) The indictment is insufficient in allegation to warrant the 
conviction of this defendant as a tenant; (2) if the indictment 
had l>cen sufficient, the evidence totally fails to establish the 
crime of arson, that is, the “ burning of a house.” The judg
ment is reversed and the cause is remanded.

Note.— Armm — What ronttitutn.— If any part of a dwelling, however 
small, is consumed, the offense is complete. Com. ». Inn Sehaak, 16 Mass., 
106; State ». Snmlg, 8 Ire<L (N. C.) L, 570; State ». Mitchell, 0 id. 850. That 
something in the house was burned is not sufficient; it must liuve been a
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portion dt_the hoi^e. Reg. n Russell, Car. & M., 541. Where cotton stored 
in a warehoused* set on Are. but was extinguished before any part of the 
building was burned, there was no arson. Graham v. State, 40 Ala., 659. But 
see Reg. v. Lyons, 5 Up Can. L. J., 70. But the offense is completed notwith
standing the lire lias boon extinguished or that it went out of its own accord- 
It is not essential that the woodwork of the house should blaze. Reg. v. Rus
sell, 1 Car. & >L, 541 ; Reg. v. Stallion, 1 Moody, G G, 398. It is sufficient if the 
wood lie charred in a single place, so as to destroy its tiller. People v. Hag
gerty, 46 CaL, 354 ; I’eojile v. Simpson, 50 id., 304 ; Stute r. Sandy, 3 ired., 570 ;
Stale v. Mitchell, 5 id., 350 ; Com. v. Tucker, 110 Mass., 403 ; Reg. v. Russell, Car. 
& M.,541 ; Reg. v. PUrkcr, 9 Car. & P., 45. Evidence that a wooden building 
was charred by fire, and in one place burned through, is sufficient burning, 
though the tire was extinguished. Profile v. Siinjmon, 50 Cal, 306 ; I'cople 
« Haggerty, 46 id., 354. If any of the fiber of the wood-work is wasted by 
the fire, it is immaterial how small the quantity. State r. Mitchell, 5 Ired., 
850. Nor is it necessary that any flame should be external or visible (Reg. 
t>. Stallion, 1 Moody, G G, 898); but where the floor was scorched black it 
was not sufficient Reg. v. Russell, Car. & M., 541. The burning of a series 
of houses by one ignition may be charged as one act Woodford v. /Yojtle, 
63 N. Y., 117. The sufficiency of the burning is a question of fact Clan. v. 
Belton, 5 Cush., 427. The agency of the burning is immaterial, but there 
must be a casual connection between the ignition and the conflagration. 
McDade v. People, 29 Mich., 50 ; Rex v. Cooper, 5 Car. & P„ 535. See, gen
erally, 1 Whart G L (8th edX sec. 158; 2 Russ. Cr. R. (9th ed-X 1025.

Buildings subject to arson.— Where the information cliarged the prisoner 
with burning a dwelling-house, and it appeared that the building was de
signed and built for a dwelling-house, was constructed like one, was not 
painted, though designed to be, and some of the glass in an outer door had 
not been put in, and it had not been occupied, held, that this was not a 
dwelling-house, in such a sense tliat the burning of it would constitute the 
crime of arson. State r. McGowan, 20 Conn., 245. The law is otherwise 
with regard to a dwelling once inhabited as such and from which the occu
pant was but temporarily absent ; but in that case it is the duty of the court 
to instruct the jury as to the law and have them find, as a question of fact, 
whether or not the building was a dwelling-house. Id. Although a build
ing which was erected for a dwelling, and liad been occupied as such, but 
not within ten months previous to the fire, nor at the time of the fire, is not 
a dwelling the burning of which would be arson at common law. Hooper 
u. Com., 18 Gratt (Va.X 768. To set fire to a building which is so near a 
dwelling that the latter is endangered is held in South Carolina to be anion. 
Gage v. Shelton, 3 Rich., 242. See, also, 4 A. Cr. R, 38 ; Winslow v. Stale, 5 
id., 48; Stultz v. State, id, 48; State v. Melick, id, 52.
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People v. Rodrigo.
- k

(69 Cal., 601.)

Assault With Deadly Weapon.

1. Criminal law — Setting aside information.—An information will
not be quashed, on the ground of illegality of the commitment, merely 
for alight informality or irregularity before the committing magistrate ; 
but it must at least a|qiear that the defendant was deprived of some 
substantial right

2. Same — Evidence — Reputation.—Until it is shown that a witness has
lived in the same county with or knows the defendant's general repu
tation in the county, it is not proper to question him in regard thereto.

8. Assault and battery —Instruction —“Deadly weapon" defined. 
There is no error in instructing a jury.rm a trial for assault with a 
deadly weapon, that “ a deadly weapon is any weapon or instrument 
by which death may lie produced, or would he likely to be produced, 
when lieing used in the manner in which it may appear it was used in 
the affray. The jury are the judges as to whether the weapon was or 
was not a deadly weapon." Z '

A Assault with deadly weapon — Justification — Reasonable doubt. 
In a prosecution for assault with a deadly wea|>on, it is .not proper to 
instruct the jury that they must find defendant not guilty if they en
tertain a reasonable doubt that he acted under a reasonable apprehen
sion of great bodily iiyury. If such a state of facts existed, still the 
defendant would not hé1 justified, unless the use of a deadly weapon 
was necessary to prevent the injury.

6. Burden of proof—Weapon.— In a prosecution for assault with a 
deadly weapon, when.the defendant sets up in defense no distinct and 
independent facts, but contends upon the facts and circumstances, as 
proved by the evidence, constituting the transaction charged as crimi
nal, that he is not guilty, the burden of proof is on the government to 
satisfy the jury beyond a reasonable doubt that the assault as cliarged 
was unjustifiable, and the burden of proof does not shift throughout 
the case.

6. Witness—Impeachment—Conviction of felony.—A party seeking 
to impeach a witness may ask him with respect to a judgment in a 
prosecution for felony against him, and this includes the right to ask 
him whether he was convicted of felony, and, if so, what sentence was 
imposed on him.

In bank.
Information for assault with a deadly weapon. The facts 

are all stated in the opinion, except with relation to the fol
lowing instruction, which was given at the request of the 
prosecution, viz. : “ A ‘ deadly weapon ’ is any weapon or in
strument by which death may be produced, or would he likely 
to be produced, when being used in the manner in which it
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may appear it was used in the affray. The jury are the judges 
as to whether the weapon was or was not a deadly weapon.” 
The appellant’s attorney objected to the instruction, on the 
ground that it was too extensive, inasmuch as under it there 
is no exception to anything material being a deadly weapon; 
and also on the ground that the latter sentence of the instruc
tion stated that a deadly weapon had been used, whereas this 
was a matter for the jury.

e
W. I. Foley, for appellant.

Attorney-General Marshall, for respondent.

McKinstky, J. The defendant was found guilty of an as
sault with a deadly weapon. The defendant moved to set 
aside the information on the ground that, before the filing 
thereof, he had not been legally committed by a magistrate.
It is urged that the testimony taken before the committing 
magistrate was not taken as prescribed by section 869 of the 
Penal Code. But our attention has not been called to any 
particular defect or irregularity in the mode of taking the 
depositions, or in certifying the same, or in the order of com
mitment. The commitment is in accordance with the statute. 
Penal Code, 872. Each deposition is signed by the witness. 
Each is signed and declared “ approved,” in writing, by the 
magistrate, which is a certification. Penal Code, 869, subds.
4, 5. Subdivision 3 of the same section was complied with. 
Each of the deposing witnesses stated his name and place of 
residence. Subd. 1. All the witnesses (except T. B. Hudson) 
stated their respective occupations or professions. The stat
ute was complied with in every substantial respect.

Section 995, which authorizes and directs an information to 
be set aside on motion of a defendant, when the defendant has 
not been “ legally committed,” does not require the informar 
tion to be set aside for every informality or irregularity before 
the magistrate. To justify the quashing of the information 
it must, at least, appear that the defendant was deprived of 
some substantial right. In the case at bar the witness, Hud
son, was cross-examined by the defendant when his deposition < 
was taken before the magistrate. The mere omission of the 
district attorney or justice of the peace to ask of the witness
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his profession or business could not have injured the defend
ant.

We cannot say the court erred in sustaining the objection 
to the question asked of the witness W. B. Baker: “What is 
his (defendant's) general reputation for peace and quiet in this 
county, so far as you know ? ” The witness had not stated 
that he lived in the county or knew the defendant’s general 
reputation in the county.

The instruction given by the court defining “ deadly weapon” • 
is not subject to tiie objection urged by counsel for appellant. 

x The court below was justified in refusing to give the in
struction asked by the defendant, by which the jury were 
told it was their duty to find the defendant not guilty if they 
entertained a reasonable doubt that he acted under a reason
able apprehension of great bodily injury. Even if it were con
ceded that the instruction asked was correct in other respects, 
the defendant would not be justified, although acting under a 
reasonable apprehension of great bodily injury, unless the use 
of a deadly weapon was necessary to prevent the injury. The 
instruction assumes that the bare fear, if reasonable, would 
justify the defendant's act. But if all the circumstances sup
posed by the instruction were shown to exist, it would still 
remain for the jury to determine whether his acts were neces
sary, and, therefore, justifiable.

Counsel for the defendant requested the court to charge the 
jury as follows: “In any criminal charge, if the defendant re- 

. lies upon no se|>arate, distinct or independent fact, but confines 
his defense to the original transaction on which the charge is 
founded, with its accompanying circumstances, the burden of 
proof never shifts, but remains upon the government through
out the whole case to prove the act a criminal one beyond a 
reasonable doubt.” The court refused to so instruct the jury. 
This was error. The instruction was refused as “ not called 
for by the evidence.” We think it appropriate and clearly 
applicable to the rase. An assault is an unlawful attempt, 
etc. Penal Code, 240. Where the attempt or actual battery, 
with or without weapon, is justifiable there is no offense. That 
the "instruction requested correctly declares the law is made 
apparent by the reasoning in Com. v. McKie, 1 Gray, 61.

It is claimed that the rule in cases of assaults with a deadly

i

l
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weapon should be the same as in cases of homicide, and that 
in cases of homicide the burden of proof is changed. Even in 
cases of homicide, however, the burden of proving beyond a 
reasonable doubt that a killing is criminal is upon the prose
cution. This does not mean that the prosecution must antici
pate a defense, and affirmatively establish (by evidence other 
than that of the killing) that the homicide >as not justifiable. 
When the people have proved the killing, and no evidence has 
been given tending to prove justification, they have performed 
the task imposed upon them and proved prima facie the guilt 
of the defendant beyond a reasonable doubt. By reason of 
statutory rule of evidence the prima facie case of the prosecu
tion can be overcome only by proof of justification established 
by a prejionderance of evidence. In case the prosecution has 
given evidence tending to prove self-defense, the defendant is 
entitled to the benefit of it. If not sufficient of itself to es
tablish self-defense, the defendant is entitled to connect it with 
evidence which he may introduce; and if all the ewdence bear
ing on the subject taken together preponderates in his. favor 
as to the issue of justification, he should be acquitted. Section 
38 of the act of 1850, “concerning crimes and punishments,” 
and section 1105 of the Penal Code, do not change the rule 
which casts on the prosecution the burden of proving (beyond 
a reasonable doubt) the act of a defendant to a crime. They 
fix the quantum of evidence whiph is necessary to overcome 
the proof on the part of the prosecution which, until over
come, establishes beyond a reasonable doubt the guilt of the 
defendant. Nothing was decided in the Case» of Mi/gate, 
Stonecifer, Arnold or Rung Ah Duel-, 5 Cal., 127; 6 Cal., 405; 
15 Cal., 476; 61 Cal., 387, which conflicts with these views. 
That a rule, at least as broad as that laid down jn the instruc
tion asked and refused, is correct in cases other than homi
cides seems decided in People v. Cheong Foon Arl-} 61 Cal 
528.

At the trial below one Francisco Ballesteros was called and 
examined as a witness on the part of the prosecution. On his 
cross-examination counsel for the defendant asked the wit
ness : “ Did you plead guilty on Mardi 17,1882, in the superior 
court of this county, to the crime of robbery ? ” To which the 
witness answered: “1 es, sir.” Counsel for defendant then
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asked: “Were you sentenced on that occasuSll to punishment 
for eighteen months in the penitentiary?” The last question 
was objected to.as irrelevant and immaterial. The objection 
was sustained and counsel for defendant duly excepted. We 
do not find it necessary to express any opinion as to whether 
the word “ penitentiary,” in the question objected to, can be 
interpreted “state prison,” but we entertain no doubt that a 
party may ask a witness with respect to the fact of a judg
ment and sentence against him for a felony. A felony is a 
crime which is punishable with death or by imprisonment in 
the state prison. Penal Code, § 17. Robbery is a felony. Penal 
Code, § 213. The defendant 'htuLÀiie right to prove by the 
witness that he had been convicted of a felony. “Conviction” 
is usually defined the legal proceeding of record which ascer
tains the guilt of the party and upon which the sentence or 
judgment is founded. Bouv. Law Diet. The term is some
times applied to the finding of a person guHty by verdict of a 
jury (1 llish. Crim. Law, 223), but it is sometimes used to de
note final judgment. Bouv. Law Diet.; Dwar. St. (2d ed.), 
683. Conviction of certain crimes, when accompanied by 
judgment, disqualified the person convicted as a witness. 
Bouv. Law Diet.; Keithler v. State, 18 Miss., 192; Utley v. 
Merrick, 11 Mete., 302. A witness may be shown to have 
been guilty of a felony by “his examination” or “by the rec
ord of the judgment.” Penal Code, ÿ 205. The prooPof the 
conviction by the oral examination of the witness is a sulisti- 
tute for proof of the judgment by the record; and,(iji view of 
the pre-existing law, which required the conviction to be 
proved by the judgment, and of the section which pehnits 
proof by the witness or by the record Of the judgment (proof 
by the witness instead of by the record), we hold that the 
party seeking to jmpcach the witness may ask him witli respect 
to the judgment.

Judgment and order reversed, and cause reinandety for a 
now trial. *

Wo concur: Morrison, C. J.; Suàri-stkin, J.; Ross, J.; 
McKkk, J. ; Thornton, J.

Note.— Atmiult.— An assault has lieen variously defined a* “ an unlawful 
netting U|»on one'» person " (8 BL Com., 130); “an inchoate violence which ia 
considerably higher than bun* threats; anil, therefore, though no actual
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suffering is proved, a party may have hie civil action.” » Ala., 82. Any 
attempt or offer with force and violence to do a corporal hurt to another, 
whether from malice or wan tonne*», with such circumstances as denote at 
the time an intention to do it, coupled with present ability to carry the in
tention into effect Tracer ft State, 48 Ala., 866. Where an unequivocal 
purpose of violence is accompanied by an act which, if not stopped or dL 
verted, will be followed by personal injury, it is an assault State ft Mal
colm, 8 la., 418. The intent to injure is the gist of the assault Ricket» v. 
State, 1 Sneed (Term.), 006. It must be committed against the will of the 
other party. Duncan ft Com., 6 Dana (Ky.), 295 ; Smith v. State, 13 Ohio St, 
466. Exposing a child to the inclemency of the weather is an assault Com. 
v. Stoddard, 9 Allen, 280 ; Reg. v. Marsh, 1 Car. & K., 496. Where the par
ties put a new-born child into a bag and hung it on some park palings and\ 
there left it, it was an assault Id. ,

Indirect assault.— The courts have, in many instances, gone beyond tlie 
line of the definitions laid down in the text-books. Indeed the principle is 
well established that anything attached to the person is as inviolable as the 
body itself. A blow upon the skirt of one's coat is an assault and battery. 
So it is also to strike a cane held in one's hand. Respublica r. De Long- 
champs, 1 DalL, 114; State v. Doris. 1 Hill (8. C.), 46. To attack and strike 
with a club the horse before a carriage in which a person is riding is an as
sault on the person. De Marentitle v. Oliver, 2 N. J. L., 379.

Putting in fear.— Whether or not an apparent attempt to commit per
sonal violence u|>on another, where there was no real intention to dp so, con
stitutes an assault, is an unsettled question. If one point an unloaded gun 
at another, threatening to shoot and the person threatened believes the gun 
to be loaded and believes that harm is intended, it has been held that the 
first person is guilty of an assault Com ft White, 110 Mass.. 4071 People v. 
Smith, 2 Humph., 457 ; Com. v. McLaughlin, 5 Allen, 507. But the contrary 
doctrine has been expressly affirmed in State v. Swails, 8 Ind., 524. See, 
also, State ft Cherry, 11 I red., 475; State ft Sheppanl, 10 la., 126; Crow ft 
State, 41 Tex., 468 ; Beach ft Hancock, 27 N. H.’, 223. To ride a horse so 
near one as to endanger one's person and create a belief in his mind that it is 
the intention of the rider to ride over him is an assault State ft Sims, 8 
Strobh. (8. C.X 137. Where one was in the custody of an officer under ar
rest and escaped, and the officer shot at him, the officer is guilty of assault 
whether he intended to hit the fugitive or not State ft Segrnan, 106 N. G, 
72R

It is well settled, also, that if under the influence of a threat to commit 
personal violence, coupled with the ability to carry the threat into execution, 
one is obliged to do an act against his will, there is an assault So if a man 
raises a club over the head of a woman and threaten to strike her if she 
open her mouth, this is an assault It shows an intent to strike upon the 
violation of a condition he had no right to impose. United States v. Rich- * 
ardson, 5 Cranch, G Ct, 848. To approach a person brandishing a knife 
and threatening him with it unless the assailed yield possession of certain 
property is an assault Stopping and preventing another by means of threats 
from passing along a public highway is an assault Bloomer v. State, 8 
Sneed (Tenu), 66. Seé, also, Chapman ft State, 6 A. Cr. R., 87.

Deadly weapon,— A deadly weapon includes any instrument with which
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s person may be wounded by cutting or stabbing. Com. v. Branham, 8 
Bush, 888. A weapon likely to produce death or great bodily harm. Kount 
v. State, 8 Tex. App., IS. It has been held that a loaded pistol is such a 
deadly weapon that the courts will take notice of its character without 
proof. United States t\ Williams, 8 F. R, 64. The supreme court of Illi
nois say, “ a hoe, both in ]>opulnr and legal signification, is per se a deadly 
weapon — fully as much so as a loaded pistol or an ax ; ” and the court held 
that it was not necessary to prove that such an instrument was a deadly 
weapon. Hamilton v. People, 118 III, 34. So it I ms lieen held that a club 
is a deadly weapon. State v. Phillijut, 104 N. G, 786. The contrary view 
has been taken in Texas, where the doctrine is nmintiflned that no weapon 
is necessarily a deadly weapon, and that its elm racier must be proved. So 
it is decided that an ax is not necessarily a deadly weapon. Gladney v. 
State (Tex.X 12 8. W„ 868. Neither is a pistol nor brass knuckles. Ballard 
v. State (Tex.), 18 R W., 074.

The Queen v. Tolson.

Bigamy: Honest belief on reasonable grounds of death of husband or wife,
• ' a ,

(Queen’s Bench Division, January 26,. 1889.)

The prisoner was convicted under 34 and 25 Viet (ch. 100, g 57) of bigamy, 
having gone through the ceremony of marriage witliip seven years 
after she had been deserted by her IiusImukL The jury found that at 
the time of the second marriage she in good faith and on reasonable 
grounds believed her husband to be dead. Held, by Lord Coleridge, 
G J., Hawkins, Stephen, Cave, Day, A. L. Smith, Wills, (Irandhnm and 
Charles, JJ. (Denman, Field and Manisty, JJ., and Pollock and Hud
dleston, BB., dissenting), that a bona fide belief on reasonable grounds 
in the death of the husliand at the time of the second marriage af
forded a good defense to the indictment, aud that the conviction was 
wrong. ,

Case stated by Stephen, J., and reserved by the court for 
the consideration of all the judges.

At the summer assizes at Carlisle in 1888 the prisoner, Mar
tha Ann Toison, was convicted of bigamy.

It appeared that the marriage of the prisoner to Toison 
took place on September 11, 1880; that Toison deserted her 
on December 13,1881, and that she and her father made in
quiries about him and learned,from his elder brother and fi^m 
general report that he l>ad been lost in a vessel bound for 
America, which went <&wn with all hands on board. On
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January 10, 1887, the prisoner, supping herself to be a 
widow, went through the eeremony of marriage with another 
man. The circumstances were all known to the second hus
band, and the ceremony was in no way concealed. In De
cember, 1887, Toison returned from America.

Stephen, J., directed the jury that a belief in good faith and 
on reasonable grounds that the huslmnd of the prisoner was 
dead would not be a defense to a charge of bigamy, and stated 
in the case that his object in so holding was to obtain the de
cision of the court in view of the conflicting decisions of single 
judges on the point. The jury convicted the prisoner, stat
ing. however, in answer to a question put by the judge*, that 
they thought that she in good faith and on reasonable grounds 
believed her husband to bo dead at the time of the second 
marriage, and the judge sentenced her to one day's imprison
ment.

The question for the opinion of the court was whether the 
direction was right. If the direction was right, the conviction 
was to be affirmed ; if not, it was to be quashed.

Wills, J. In this case the prisoner was convicted of big
amy. She married a second time within seven years of the 
time when she last knew of her huslmnd licing alive, but upon 
information of his death, which the jury found that she upon 
reasonable grounds believed to be true. A few months after 
the second marriage he reappeared.

The statute upon which the indictment was framed is the 
24 and 25 Viet. (eh. 100, § 57), which is in these words: 
“Whoever, being married, shall marry any other person dur
ing the life of the former husband or wife shall be guilty of 
felony, punishable with penal servitude for not more than 
seven years, or imprisonment with or Without hard labor"for 
not more than two years,” with a proviso that “ nothing in 
this act shall extend to any person marrying a second time 
whose Imslmnd or wife shall have been continually aiment from 
such person for the s|mce of seven years last jmst, and shall 
not have been known by such jierson to be living within that 
time.” ,

There is no doubt that under the circumstances the prisoner 
fulls within the very words of the statute. She, being married,
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married another person during the life of her former husband, 
ami, when she did so, ho had not l>cen continually absent from 
her for the space of seven years last past.

It is, however, undoubtedly a principle of English criminal 
law, that ordinarily speaking a crime is not committed if the 
mind of the person doing the act in question Ini innocent. “ It 
is a principle of natural justice and of our law,” says Lord 
Kenyon, C. J., “that acta* non facit ream, nifi men» »it rea. 
The intent and act must both concur to constitute the crime.” 
FowUr v. Padÿet, 7 T. It., .r>0!t, 514. The guilty intent is not 
necessarily that of intending the very act or thing done and 
prohibited by common or statute law, but it must at least 1n> 
the intention to do something wrong. That intention may 
belong to one or other of two classes. It may be to do a 
thing wrong in itself and apart from positive law, or it may 
1> to do a thing merely prohibited by statute or by common 
law, or lx)th elements of intention may co-exist with respect 
to the same deed. There are many things prohibited by no 
statute — fornication or seduction, for instance — which, 
nevertheless, no one would hesitate to call wrong; and the 
intention to do an act wrong in this sense at the least must us 
a general rule exist before the act done can be considered a 
crime. Knowingly and intentionally to break a statute must, 
I think, front the judicial point of view, always be morally 
wrong in the absence of special circumstances applicable to 
the j «articular instance and excusing the breach of the law, as, 
for instance, if a municipal regulation be broken to save life 
or to put out a lire. But to make it morally right some such 
8|>ecial matter of excuse must exist, inasmuch us the adminis
tration of justice, and, indeed, the foundations of civil society, 
rest u|K«n the principle that obedience to the law, whether it 
be a law approved of or disapproved of by the individual, is 
the first duty of a citizen.

Although prima facie and as a general rule there must be a 
mind at fault Indore there cun bo a crime, it is not an inflex
ible rule, and a statut# may relate to such a subject-matter 
and may bo so framed as to make an act criminal whether 
there has been any intention to break the-law or otherwise to 
do wrong or not. There is a largo body of municipal law in 
the present day which is so conceived. By-laws are constantly
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made regulating the width of thoroughfares, the height of 
buildings, the thickness of walls, and a variety of other mat
ters necessary for the general welfare, health or convenience, 
and such by-laws are enforced by the sanction of penalties, 
and the breach of them constitutes an offense and is a criminal 
matter. In such cases it would, generally speaking, be no 
answer to proceedings for infringement of the by-law that the 
person committing it had bona fide made an accidental miscal
culation or an erroneous measurement. The acts are properly 
construed as imposing the penalty when the act is done, no 
matter how innocently, and in such a case the sul>stancc of the 
enactment is, that a man shall take care that the statutory 
direction is obeyed, and that if he fails to do so he does it at 
his peril.

Whether an enactment is to be construed in this sense or 
with the qualification ordinarily imported into the construc
tion of criminal statutes, that there must l>e a guilty mind, 
must, I think, depend upon the subject-matter of the enact
ment, and the various circumstances that may make the one 
construction or the other reasonable or unreasonable. There 
is no difference, for instance, in the kind of language used by 
acts of parliament which made the unauthorized possession of 
government stores a crime, and the language used in by-laws 
which say that if a man builds a house or a wall so as to en
croach upon a space protected by the by-law from building he 
shall be liable to a penalty. Yet in Regina v. Sleep. Leigh & 
C., 44; 30 L. J., M. C., 170, it was held that a person in |jos- 
session of government stores with the broad arrow could not 
be convicted when there was not sufficient evidence to show 
that he knew they were so marked ; whilst the mere infringe
ment of a building by-law would entail liability to the penalty. 
There is no difference between the language by which it is 
said that a man shall sweep the snow from the |>avcnicnt in 
front of his house before a given hour in the morning, and if 
he fail to do so shall pay a penalty, and that by which it is 
said that a man sending vitriol by railway shall mark the nat
ure of the goods on the package on jiain of forfeiting a sum 
of money; and yet I suppose that in the first case the pen
alty would attach if the thing were not done, whilst in thé 
other case it has been held, in llearne v. Garton, 2 El. & E.,
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66, that where the sender had made a reasonable inquiry and 
was tricked into the belief that the goods were of an innocent 
character, ho could not be convicted, although he had in fact 
sent the vitriol not properly marked. There is no difference 
between the language by which it is enacted that “ whosoever 
shall unlawfully and wilfully kill any pigeon under such cir
cumstances as shall not amount to a larceny at common law ” 
shall be liable to a penalty, and the language by which it is 
enacted that “if any person shall commit any trespass by 
entering any land in the day-time in pursuit of game ” he 
shall be liable to a penalty ; and yet in the first case it has 
l>cen held that his state of mind is material (Taylor v. New
man, 4 Best & S., 89); in the second, that it is immaterial. 
Watkin»v. Major, L. R, 10 C. P., 602. So again there is no 
difference in language between the enactments I have referred 
to in which the absence of a guilty mind was held to be a de
fense, and that of the statute which says that “ any person 
who shall receive two or more lunatics ” into any unlicensed 
house shall be guilty of a misdemeanor, under which the con
trary has been held. Regina v. Bishop, 5 Q. B. D., 259. A 
statute provided that any clerk to justices who should, under 
color and pretense of anything done by the justice or the clerk, 
receive a fee greater than that provided for by a certain table, 
should for every such offense forfeit £20. It was held that 
where a clerk to justices bona Jitle and reasonably but errone
ously believed that there were two sureties bound in a recog
nizance beside the principal, and accordingly^ook a fee as for 
three recognizances when he was only entitled to charge for 
two, no action would lie for the penalty. “ Aetue,” says Lord 
Campbell, “ non fac'd ream, nisi menu «it rea. Here the de
fendant very reasonably believing that there were two sure
ties bound, beside the principal, has not, by making a charge 
in pursuance of his belief, incurred the forfeiture. The lan
guage of the statute is, ‘ for every such offense.’ If, therefore, 
the table allowed him to charge for three recognizances where 
there are a principal and two sureties, he has not committed 
an offense under the act.” Bowman v. Blyth, 7 El. & B., 
26, 43.

If identical language may thus be legitimately construed in 
two opposite senses, and is sometimes held to imply that there
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is, and sometimes that there is not, an offense when the guilty 
mind is absent, it is obvious that assistance must bo sought 
aliunde, and thatVl circumstances must be taken into con
sideration which tend to show that the one construction or 
the other is reasonable, and amongst such circumstances it is 
imixwsible to discard the consequences. This is a considera
tion entitled to little weight, if the words lie incapable of 
more than one construction; but I have, I think, abundantly 
shown that there is nothing in the mere form of words uml 
in the enactment now under consideration to prevent the ap
plication of what is certainly the normal rule of construction 
in the case of a ptatute constituting an offense entailing severe 
and degrading punishment. If the words arc not conclusive 
in themselves, the reasonableness or otherwise of the construc
tion contended for has always been recognized as a matter 
fairly to bo taken into account. In a case in which a woman 
was indicted under 9 and 10 Wm. III. (eh. 41, § Ü) for having 
in her jMssession, without a certificate from the proper au
thority, government stores, marked in the manner described 
in the act, it was argued that by the act the jx «session of the 
certificate was made the solo excuse, and that, as she hud no 
certificate, she must be convicted. Foster, J., said, however, 
that though the words of the statute seeded to exclude any 
other excuse, yet the circumstances must Iw taken into con
sideration; otherwise a law calculated for wise pur|s>xcK might 
be made a handmaid to oppression, and directed the jury that 
if they thought the defendant came into jioxscssion of the 
stores without any fraud or misbehavior on her part, they 
ought to acquit her. Frost, C. L (3d ed.) App., 439, 440. This 
ruling was adopted by Lord Kenyon in Ilex v. Honk», 1 Ksp„ 
144, Who considered it beyond question that the defendant 
might excuse himself by showing that ho came innocently 
into such possession, and treated the unqualified words of the 
statute as merely shifting the burden of proof and making it 
necessary for the defendant to show matter of excuse, ami to 
negative the guilty mind, instead of its being necessary for 
the crown to show existence of the guilty mind. Prima 
facte the statute was satisfied when the case was brought 
within its terms, and it then lay upon the defendant to prove 
that the violation of the law which had taken place had been
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committed nccidcntully or innocently so far as he was con
cerned. Suppose a man hud taken up by mistake one of two 
baskets exactly alike and of similar weight, one of which con
tained innocent articles belonging to himself and the other 
marked government stores, and was caught with the wrong 
basket in his hand, lie would by bis own act have brought 
himself within the very words of the statute. Who would 
think of convicting him'.' Anil yet what defense could there 
be except that his mind was innocent, and that he had not 
intended to do the thing forbidden by the statute? In Finder 
v. Fmlget, 7 T. Ik, f>(W, the question was, whether it was an 
art of bankruptcy for a man to de|iurt from his dwelling-house 
whereby his creditors were defeated and delayed, although he 
laid no intention of defeating and delaying them. The statute 
which constituted the act of bankruptcy was 1 Jar. 1, eh. 15, 
which makes it an act of bankruptcy (amongst other things) 
for a man to depart his dwelling-house “to the intent or 
whereby his creditors may la) defeated and delayed.” The 
court of king's bench, consisting of Lord Kenyon, C. J„ and 
Ashurst and Grose, .1.1., held that there was no act of bank
ruptcy. “ Bankruptcy," said Lord Kenyon, “ is considered as 
a crime, and the lmnkrupt in the old laws is culled un offender ; 
but," he ailds in the |mssugc already cited, “it is a principle of 
natural justice and of our law that acta» non far'd mm, niti 
menu »d rea,” and the court went so fur us to read “ and ” in 
the statute in place of “or," which is the word used in the 
act, in order to avoid the consequences which ap|teured to them 
unjust and unreasonable. In Item v. Hank», 1 Ksp., 144, above 
cited, Lord Kenyon referred to Foster, J.'s ruling in this case 
as that of “one of the best crown lawyers that ever sat in 
Westminster Hall." These decisions of Foster, J., and Iaml 
Kenyon have been repeatedly acted u|nm. See linjiua v.
Will melt, 3 Cox, C. C., 2*1 ; Itijlna v. Cohen, 8 id., 41 ; llxjlna 

v. Sleep (in the court for C. C. It.), Leigh ik C., 44; 30 L. J., 
M. 0., 170; Itnjlna t\ it linen, 16 L. T. (N. H.), 410.

Now, in the present instance, one consequence of holding 
that the offense is complete if the husliand or wife is de facto 
alive at the time of the second marriage, although the defend
ant had, at the time of the second marriage, every reason to 
believe the contrary, would la- that though the evidence of 
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death should be sufficient to induce the court of probate to 
grant probate of the will or administration of the goods of the 
man supposed to lie dead, or to prevail with the jury upon an 
action by the heir to recover possession of his real property, 
the wife of the person supposed to be dead, who had married 
six years and eleven months after the last time that she had 
known him to be alive, would be guilty of felony in case ho 
should turn up twenty years afterward. It would be scarcely 
less unreasonable to enact that those who had in the meantime 
distributed his personal estate should Ik* guilty of larceny. It 
seems to me to bo a case to which it would not be improper 
to apply the language of Lord Kenyon, when dealing with a 
statute which, literally interpreted, led to what ho considered 
an equally preposterous result, “ I would adopt any construc
tion of the statute that the words will ln-ar in order to avoid 
such monstrous consequences.” Fowler v. Pad get, 7 T. R, 
509, 514.

Again, the nature and extent of the penalty attached to the 
offense may reasonably lje considered. There is nothing that 
need shock any mind in the ]iaymcnt of a small pecuniary jicn- 
alty by a person who has unwittingly done something detri
mental to the public interest. To subject him, when what he 
has dyne has been nothing but what an)' well-disposed man 
would have been very likely to do under the circumstances, to 
the forfeiture of all his goods and chattels, which w ould have 
been one consequence of a conviction at the date of the act of 
24 and 25 Viet., to the loss of civil rights, to imprisonment 
with hard laltor, or even to penal servitude, is a very different 
matter ; and such a fate seems properly reserved for those who 
have trangressed morally as well as unintentionally done some
thing prohibited by law. I am w’ell aware that the mischiefs 
which may result from bigamous marriages, however inno
cently contracted, are great; but I cannot think that the 
appropriate way of preventing them is to expose, to the danger 
of a cruel injustice persons whose only error may l»e that of 
acting upon the same evidence as has appeared perfectly satis
factory to a court of probate, a tribunal emphatically difficult 
to satisfy in such matters, and certain only to act upon what 
appears to bo the most cogent evidence of death/ It is, as it 
seems to me, undesirable in the highest degree without ncces-

M
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sity to multiply instances in which people shall be liable to 
conviction upon very grave charges, when the circumstances* 
are such that no judge in the kingdom would think of pro
nouncing more than a nominal sentence.

It is said, however, in rcsjiect of the offense now under dis
cussion, that the proviso in ‘24 and 25 Viet. (ch. 100, § 57), that 
“nothing in the section shall extend to any person marrying 
a second time whose husband or wife shall have been continu
ally absent from such jierson for seven years last past, and 
shall not have been known by such jierson to l>e living within 
Jliat time,” points out the sole excuse of which the act allows. 
I cannot see wljut necessity there is for drawing any such in
ference. It scorns to me that it merely specifies one particular 
case, and indicates what in that case shall be sufficient to ex
empt the'party without any further inquiry from criminal 
liability; and I think it is an argument of considerable weight, 
in this connection, that under 9 and 10 Wm. III. (ch. 41, § 2), 
where a similar contention was founded upon the specification 
of one particular circumstance under which the possession of 
government stores should be justified, successive judges and 
courts have refused to accede to the reasoning, and have treated 
it, to use the words of Lord Kenyon, as a matter that “could 
not bear a question” that the defendant might show in other 
ways that his possession was without fraud or misbehavior on 
his part. Rex v. Bank*, 1 Esp., 144, 147.

Upon the point in question there are conflicting decisions. 
It was held by Martin, B., in Regina v. Turner, 9 Cox, C. C., 
145, and by Cleasby, B., in Regina v. Horton, 11 id., 670, that 
bona fide belief, at the time of the second marriage, upon rea
sonable grounds, that the first husband or wife was dead, was 
a defense. In Regina v. Gibbons, 12 Cox, C. C.* 237, it is said 
that it was held by Brett, J., after consulting Willes, J., that 
such a belief was no defense. The re|)ort, however, is most 
unsatisfactorvffes, if the facts were as there stated, there was 
no reasonable evidence of such belief upon any reasonable 
grounds, and in Regina v. Prince, L. It., 2 C. C. IÎ., 154, 
Brett, J., gave a very elaborate judgment containing his ma
tured and considered opinion ujion a similar question, which 
is quite impossible to reconcile with the supposed ruling in 
Regina v. Gibfjon*, 12 Cox, C. C., 237.
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In Regina v. Bennett, 14 Cox, C. C., 45, Brain well, L. J., is 
reported to have followed Regina v. Gtbtwns, 12 id., 237, and 
to have said that he had always refused to act upon Regina v. 
Turner, 9 id., 145. But here again the report is eminently un
satisfactory, for it proceeds to state that the prisoner was con
victed of two other offenses, forgery and obtaining money 
by false pretenses, and sentenced to ten years’ penal servi
tude, which is a greater sentence than he could have received 
for bigamy. Except for the purpose of bringing out the sort 
of man that the prisoner was, and so emphasizing the fact that 
he deserved condign punishment, the bigamy trial might have 
been omitted.

In Regina v. Moori, 13 Cox, C. C., 554, Denman, J., after 
consultation with Amphlett, L. J., directed the acquittal of a 
woman charged with bigamy, the jury having found that, al
though seven years had not elapsed since she last knew that 
her husband was living, she had, when she married a second 
time, a reasonable and bona fide belief that he was dead," say
ing that in his opinion and that of Amphlett, L. J., such belief 
was a defense. He added, however, that his opinion Was not 
to be taken as a final one, and that, hadvfho circumstances not 
been such that the prisoner would, if tire conviction could bo 
sustained, have deserved a substantial sentence, he should have 
directed a conviction, and reserved the question.

There is nothing, therefore, in the state of the authorities 
directly bearing upon the question, to prevent one from de
ciding it upon the grounds of principle. It is suggested, how
ever, that the important decision of the court of fifteen judges 
in Regina v. Prince, L. R, 2 C. C. II., 154, is an authority in 
favor of a conviction in this case. I do not think,so. In 
Regina v. Prince, L. It., 2 C. C. It., 154, the prisoner was 
indicted under 24 and 25 Viet. (ch. 100, § 55), for “ unlaw
fully taking an unmarried girl, then being under the age of 
sixtcejyfears, out of the possession and against the will of her 
father?’ The jury found that the prisoner bona fide believed 
upon reasonable grounds that she was eighteen. The court 
(dissentiente Brett, J.) upheld the conviction. Two judgments 
were delivered by a majority of the court, in each of which 
several judges concurred, whilst three of them, Denman, J., 
Pollock, B., and Quain, J., concurred in both. The first of
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the two, being the judgment of nine judges, upheld the con
viction u|>on the ground that, looking to the subject-matter of 
the enactment, to the group of sections amongst which it is 
found, and to the history of legislation on the subject, the in
tention of the legislature was that, if a man took an unmarried 
girl under sixteen out of the possession of her father, against 
his will, he must take his chance of whether any belief he 
might have about her age was right or wrong, and if he make 
a mistake upon this point so much the worse for him ; he must 
bear the consequences. The second of the two judgments, be
ing that Of seven judges, gives a number of other reasons for 
arriving at the same conclusion, some of them founded upon 
the |x)licy of the legislature, as illustrated by other associated 
sections of the same act. This judgment contains an emphatic 
recognition of the doctrine of the “guUtymiind” as an ele
ment, in general, of a criminal act, and supports the convic
tion upon the ground that the defendant, who believed the 
girl to be eighteen and not sixteen, even then, in taking her 
out of the possession of the father, against his will, was doing 
an act wrong in itself. “ This opinion,” says the judgment, 
“gives full scope to the doctrine of the menu rea.” L. R., 2 
C. C. R, 175.

The case of Tiegina v. Prince, L. R., 2 C. C. R., 154, there
fore, is a direct and cogent authority for saying that the in
tention of the legislature cannot be decided upon simple pro
hibitory words, without reference to other considerations. 
The considerations relied upon in that case are wanting in the 
present case, whilst, as it seems to me, those which point to 
the application.of the principle underlying a vast'area of crim
inal enactment) that there can be no crime without a tainted 
mind, preponderate greatly over any that point to its exclu, 
sion.

In my opinion, therefore, this conviction ought to be quashed. 
My brother Charles authorizes me to say that this judgment 
expresses his views as well as my own.

Cave, J. In this case the prisoner was convicted of bigamy. 
She was married on September 11, 1880, and was deserted by 
her husband on December 13, 1881. From inquiries which 
she and her father made about him from his brother, she was
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led to believe tjiat he had been lost in a vessel bound for 
America, which,went down with all hands. In January,*1887, 
she married again, supposing herself to be a widow. Her first 
husband returned from America in December, 1887. The jury 

'found that the prisoner in good faith, and on reasonable 
grounds, believed her husband to be dead at the time of her 
second marriage.

At common law an honest and reasonable belief in the ex
istence of circumstances which, if true, would make the act 
for which a prisoner is indicted an innocent act, has always 
been held to be a good defense. This doctrine is embodied in 
the somewhat uncouth maxim, “ actus non facit reuni, nisi 
mens sit rea.” Honest and reasonable mistake stands in fact 
on the same footing as absence of the reasoning faculty, as in 
infancy, or perversion of that faculty, as in lunacy. Instances 
of the existence of this common-law doctrine will readily occur 
to the mind. So far as I am aware, it has never been sug
gested that these exceptions do not equally apply in the case 
of statutory offenses, unless they are excluded expressly or by 
necessary implication. In Regina v. Prince, L. R, 2 C. C. R, 
154, in which the princijfle of mistake underwent much discus
sion, it was not suggested by any of the judges that the ex
ception of honest and reasonable mistake was not applicable 
to all offenses, whether existing at common law or created by 
statute. As I understand the judgments in that case, the dif
ference of opinion was as to tffe exact extent of the exception, 
Brett, J., the dissenting judge, holding that it applied wherever 
the accused honestly and reasonably believed in the existence 
of circumstances which, if true, would have made his act not 
criminal, while the majority of the judges seem to have held 
that, in order to make the defense available in that case, the 
accused must have proved the existence in his mind of an hon
est and reasonable belief in the existence of circumstances 
which, if they had really existed, would have made his act not 
only not criminal, but also not immoral. Whether the major
ity held that the general exception is limited to cases where 
there is an honest belief, not only in facts which would make 
the act not criminal, but also in facts which would make it not 
immoral, or whether they held that the general doctrine was 
correctly stated by Brett, J., and that the further limitation
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was to be inferred from the language of the particular statute 
they were then discussing, is not very clear. It is, however, 
immaterial in this case, as the jury hav» found that the ac
cused honestly and reasonably believed in the existence of a 
state of circumstances, viz., in her-first husband’s death, which, 
had it really existed, would have rendered her-act not only not 
criminal, but also not immoral.

It is argued, however, that, assuming the general exception 
to be as stated, yet the language of the act (24 and 25 Viet., 
ch. 100, § 57) is such that that exception is necessarily ex
cluded in this case. Now, it is undoubtedly within the com
petence of the legislature to enact that a man shall be branded 
as a felon and punished for doing an act which he honestly 
and reasonably believes to be lawful and right ; just as the 
legislature may enact that a child or a lunatic shall be pun
ished criminally for an act which he has been led to commit 
bv the immaturity or perversion of his reasoning faculty. But 
sucliX result seems so revolting to the moral sense that we 
ought: to require the clearest and most indisputable evidence 
that such is the meaning of the act. It is said that this infer
ence necessarily arises from the language of the section in 
question, and particularly of the proviso. The section (omit
ting immaterial parts) is in these words : “ Whosoever, being 
married, shall marry any other person during the life of the 
former husband or wife, shall be guilty of felony ; provided, 
that nothing in this section contained shall extend to any per
son marrying a second time whose husband or wife shall have 
been continually absent from such person for the space of 
seven years then last past, and shall not have been known by 
such person to be living within that time.” It is argued that the 
first part is expressed absolutely ; but surely it is not contended 
that the language admits of no exception, and, therefore, that a 
lunatic who, under the influence of a delusion, marries again, 
must be convicted ; and,,,if an exception is to be admitted 
where the reasoning faculty is perverted by disease, why is not 
an exception equally to be admitted where the reasoning fac
ulty, although honestly and reasonably exercised, is deceived? 
But it is said that the proviso is inconsistent with the excep
tion contended for ; and, undoubtedly, if the proviso covers 
less ground or only the same ground as the exception, it fol-
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lows that the legislature has expressed an intention that the 
exception shall not operate until after seven years from the 
disappearance of the first husband. But if, on the other hand, 
the proviso covers more ground than the general exception, 
surely it is no argument to say that the legislature must have 
intended that the more limited defense shall not operate within 
the seven years because it has provided that a less limited de
fense shall only come into operation at the expiration of those 
years.

What must the accused prove to bring herself within the 
general exception? She must prove facts from which the 
jury may reasonably infer that she honestly and on reason
able grounds believed her first husband to be dead before she 
married again. What must she prove to bring herself within 
the proviso? Simply that her husband hasvbeen continually 
absent for seven years ; and if she can do that, it will be no 
answer to prove that she had no reasonable grounds for be
lieving him to be dead, or that she did not honestly believe it. 
Unless the prosecution &an prove that she knew her husband 
to be living within the seven years she must be acquitted. 
The honesty or reasonableness of her belief is no longer in 
issue. Even if it could be proved that she believed him to be 
alive all the time, as distinct from knowing him to be so, the 
prosecution must fail. The proviso, therefore, is far wider 
than the general exception ; and the intention of the legisla
ture, that a wider and more easily established defense should 
be open after seven years from the disappearance of the hus
band, is not necessarily inconsistent with the intention that a 
different defense, less extensive and more difficult of proof, 
should be open within the seven years.

Some difficulty in seeing that the proviso is wider than the 
general exception has arisen from the establishment of the pre
sumption of a man’s death after he has not been heard of for 
seven years, and from the increased facilities for transmitting 
intelligence which are due to modern science. If we turn to 
the 1 Jac. 1, chapter 11, the first statute which made bigamy 
an offense punishable by the courts of common law, we find 
an enactment substantially the same as that now in force, “ If 
any person being married do marry any person, the former 
husband or wife being alive, every such offense shall be felony,

<< ■ I
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and the person offending shall suffer death ; provided always 
that this act, nor anything therein contained, shall extend to 
any person whose husband or wife shall absent him or herself 
the one from the other by the space of seven years together 
in any parts within his majesty’s dominion, the one of them 
not knowing the other to be living within that time.” When 
this act was passed the presumption of a man’s death after he 
had not been heard of for seven years had not been estab
lished. In Doe d. Kniglvt v. Nepean, 5 Barn. & Ad., 86, at 
page 94, it is expressly stated by Lord Denman, C. J., that 
that period was adopted as the ground for such presumption 
in analogy to the statutes 1 Jac. 1, chapter 11, relating to big
amy, and 19 Car. II., chapter 6, as to the continuance of lives 
on which leases were held. In the absence of such presump
tion it would have been difficult at that time for the accused 
to prove, even when her husband had been away seven years, 
that she had reasonable grounds for believing him to be dead ; 
while, on the other hand, if she had succeeded in satisfying 
judge and jury that she honestly so believed on reasonable 
grounds, and had married in such belief after he had gone 
away six years only, if the contention on behalf of the crown 
is right, the jury must have convicted her and the judge must 
have sentenced her to death, for doing what they were satis
fied she honestl/ and reasonably believed she had a perfect 
right to do. For these reasons I am of opinion that the con
viction cannot be supported.

In this judgment my brothers Day and A. L. Smith concur.

Stephen, J. The cases were both reserved by me, Regina 
v. Toison, on a trial which took place at Carlisle on the sum-’ 
mer circuit of 1888, and Regina v. Strype, on a trial which 
took place in December last at Winchester in the autumn cir
cuit of 1888.. [It is unnecessary in this report to further 
allude to the case of Regina v. Strype, the decision in which 
followed that in the present case.] In each case precisely the 
same point arose. In each the prisoner, a woman, was indicted 
for bigamy. In each case the prisoner lost sight of her hus
band, who deserted her, and in each case she was informed 
that he was dead, and believed the information, as the jury 
expressly found, in good faith and on reasonable grounds.
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In each case the second ceremony of marriage was performed 
within the term of seven years after the husband and wife 
separated.

For the purpose of settling a question which had been de
bated for a considerable time, and on which I thought the 
decisions were conflicting, and not as the expression of my 
own opinion, I directed the jury that a belief in good faith 
and on reasonable grounds in the dea^h of one party to a mar
riage was not a defense to the charge of bigamy against the 
other who married again within the seven years. In each case 
I passed a nominal sentence on the person convicted, and I 
stated, for the decision of this court, cases which reserved the 
question whether my decision was right or wrong. I am of 
opinion that each conviction should be quashed, as the direc
tion I gave was wrong, and that I ought to have told the jury 
that the dçfense raised for each prisoner was valid. My view 
of the subject is based upon a particular application of the 
doctrine usually, though, I think, not happily, described by the 
phrase “ no'n est reus, nisi mens sit re a." Though this phrase 
is in common use, I think it most unfortunate,and not only 
likely to mislead, but actually misleading, on the following 
grounds: It naturally suggests that, apart from all particular 
definitions of crimes, such a thing exists as a “ mens rea,” or 
“ guilty mind,” which is always expressly or by implication 
involved in every definition. This is obviously not the case, 
for the mental elements of different crimes differ widely. 
“Jfens rea ” means, in the case of murder, malice aforethought ; 
in the case of theft, an intention to steal ; in the case of rape, 
an intention to have forcible connection with a woman without 
her consent ; and in the case of receiving stolen goods, knowl
edge that the goods were stolen. In some cases it denotes 
mere inattention. For instance, in the case of manslaughter 
by negligence it may mean forgetting to notice a signal. It 
appears confusing to call so many dissimilar states of mind by 
one name. It seems contradictory, indeed, to describe a mere 
absence of mind as a “ mens rea," or guilty mind. The expres
sion again is likely to and often does mislead. To an unlegal 
mind it suggests that by the law of England no act is a crime 
which is done from laudable motives; and in other words, 
that immorality is essential to crime. It will, I tljink, be found
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that much of the discussion of the law of libel in Shipley's 
Case, 4 Doug., 73 ; 21 St. Tr., 847, proceeds upon a more or less 
distinct belief to this effect. It is a topic frequently insisted 
upon in reference to political offenses, and it was urged in a 
recent notorious case of abduction, in which it was contended 
that motives said to be laudable were an excuse for the abduc
tion of a child from its parents.

Like most legal Latin maxims the maxim on mens rea ap
pears to me to be too short and antithetical to be of much 
practical value. It is, indeed, more like the title of a treatise 
than a practical rule. I have tried to ascertain its origin, but 
have not succeeded in doing so. It is not one of the “ régules 
juris ” in the digest. The earliest case of its use which I have 
found is in the “ Leges Ilenrid Primi,” volume 28, in which 
it is said : “ Si gais per coaccionem ahjurare cogatur q uod per 
multos annos quiete tenuerit, non in jurante set cogente per- 
jurium erit. Reum non facit nisi mens rea." In Broom’s 
Maxims the earliest authority cited for its use is 3d Institute, 
ch. 1, fol. 10. In this place it is contained in a marginal note, 
which says, that when it was found that some of Sir John 
Oldcastle’s adherents took part in an insurrection “pro timoré 
mortis et quod recesserunt quam cito potuerunt" the judges held 
that this was to be adjudged no treason, because it was for 
fear of death. Coke adds : Et actus non facit reum nisi 
mens sit rea." This is only Coke’s own remark, and not part 
of the judgment. Now Coke's scraps of Latin in this and the 
following chapters are sometimes contradictory. Notwith
standing the passage just quoted, he says in the margin of his 
remarks on opinions delivered in parliament by Thyrning and 
others in the 21st R, 2 : “ Melius est omnia malapati quam malo 
consentire" (22-3), which would show that Sir J. Oldcastle’s 
associates had a mens rea, or guilty mind, though they were 
threatened with death, and thus contradicted the passage first 
quoted.

It is singular that in each of these instances the maxim should 
be used in connection with the law relating to coercion.

The principle involved appears to me, when fully considered, 
to amount to more than this. The full definition of every 
crime contains, expressly or by implication, a proposition as 
to a state of mind. Therefore, if the mental element of any

V
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Vconduct alleged to be a crime is proved to hav e been absent 
in any given case, the crime so defined is not committed ; or, 
again, if a crime is fully defined, nothing amounts to that crime 
which does not satisfy that definition. Crimes are in the 
present day much more accurately defined by statute or other
wise than they formerly were. The mental element of most 
crimes is marked by one of the words “ maliciously,’’ “ fraud
ulently,” “ negligently ” or “ knowingly,” but it is the general — 
I might, I think, say the invariable — practice of the legisla
ture to leave unexpreslted some of the mental elements of 
crime. In all cases whatever, competent age, sanity and some 
degree of freedom from some kinds of coercion are assumed 
to be essential to criminality, but I do not believe they are 
ever introduced into any statute by which any particular crime 
is defined.

The meanings of the words “ malice,” “ negligence ” and 
“ fraud,” in relation to particular crimes, has been ascertained 
by numerous cases. Malice means one thing in relation to 
murder, another in relation to the Malicious Mischief Act, and 
a third in relation to libel, and so of fraud and negligence.

/ With regard to knowledge of fact, the law, perhaps, is not 
so clear, but it may, I think, be maintained that in every case 
knowledge of fact is, to some extent, an element of criminality 
as much as competent age and sanity. To take an extreme 
illustration, can any one doubt that a man who, though he 
might be perfectly sane, committed what would otherwise be 
a crime, in a state 6f somnambulism, would be entitled to be 
acquitted? And why is this? Simply because he would not 
know what he was doing. A multitude of illustrations of the 
same sort might be given. I will mention one or two glaring 
ones, level's Case, 1 Ilale, 474, decides that a man who, mak
ing a thrust with a sword at a place where, upon reasonable 
grounds, he supposed a burglar to be, killed a person who was 
not a burglanf-was held not to be a felon, though he might be 
(it was not decided that he was) guilty of killing per infor
tunium, or possibly se defendendo, which then involved certain 
forfeitures. In other words, he was in the same situation, as 
far as regarded the homicide, as if he had killed a burglar. In 
the decision of the judges in McXayhten's Case, 10 Cl. & F., 
200, it is stated that if under an insane delusion one man killed

/
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another, and if the delusion was such that it would, if true, 
justify or excuse the killing, the homicide would be justified 
or excused. This could hardly be if the same were not law as 
to a sane mistake. A bona fide claim of right excuses larceny, 
and many of the offenses against the Malicious Mischief Act. 
Apart, indeed, from the present case, I think it may be laid 
down as a general rule, that an alleged offender is deemed to 
have acted under that state of facts, which he in good faith and 
on reasonable grounds believed to exist when lie did the act 
alleged to be an offense.

I am unable to suggest any real exception to this rule, nor 
has one ever been suggested to me.’ A very learned person 
suggested to me the following case : A constable, reasonably 
believing a man to have committed murdéh, is justified in kill
ing him to prevent his escape, but if he had not been a con
stable he Avould not have been so justified, but would have 
been guilty of manslaughter. This is quite true, but the mis
take in the second case would be not only a mistake of fact, 
but a mistake of law on the part of the homicide in supposing 
that he, a private person, was justified in using as much vio
lence as a public officer, whose duty is to arrest, if possible, a 
person reasonably suspected of murder. The supposed homi

cide would be in the same position as if his mistake of fact 
had been true ; that is, he would be guilty, not of murder, but 
of manslaughter. I think, therefore, that the cases reserved 
fall under the general rule as to mistakes of fact, and that the 
convictions ought to be quashed.

I will now proceed to deal with the arguments which are 
supposed to lead to the opposite result.

It is said, first, that the words of 24 and 25 Viet. (ch. 100, 
§ 57) arc absolute, and that the exceptions which that section 
contains ore the only ones which are intended to be admitted, 
and this, it is said, is confirmed by the express proviso in the 
section —an indication which is thought to negative any tacit 
exception. It is also supposed that the case of Regina v. 
Prince, L. Ik, 2 C. C. It., 154, decided on section 55, confirms 
this view. I will begin by saying how far I agree with these 
views. First, I agree that the case turns exclusively upon the 
construction of sec^n 57 of 24 and 25 Viet. (ch. 100). Much 
was said to us in argument çn the old statute, 1 Jac. 1 (ch. 11).
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1 cannot see what this has to do with the matter. Of course, 
it would be competent to the legislature to define a crime in 
such a way as to make the existence of any state of mind im
material. The question is solely whether it has actually done 
so in this case.

In the first place, I will observe upon the absolute character 
of the section. It appears to me to resemble most of the en
actments contained in the Consolidation Acts of 18(51, in pass
ing over the general mental elements of crime which are 
presupposed in every case. Age, sanity, and more or less free
dom from compulsion, are always presumed, and I think it 
would be impossible to quote any statute which in any case 
specifies these elements of criminality in the definition of any 
crime. It will be found that either by using the words wik 
fully and maliciously, or by specifying some special intent as' 
an element of particular crimes, knowledge of fact is implic
itly made part of the statutory definition of most modern 
definitions of crimes, but there are some cases in which this 
cannot be said. Such are section 55, on which Regina v. 
Prince, L. R, 2 C. C. R, 154, was decided ; section 5(5, which 
puni shes the stealing of “ any child under the age of fourteen 
years ; ” section 49, as to procuring the defilement of any 
‘ywoman or girl under the age of twenty-one,” in each of w*ich 
the same question might arise as in Regina v. Prince, L. R,
2 C. C. R, 154; tp these I may add some of the provisions of 
the Criminal Law Amendment Act of 1885. Reasonable be
lief that a girl is sixteen or upwards is a defense to the charge 
of an offense under sections 5, 6 and 7, but this is not provided 
for as to an offense against section 4, which is meant to pro
tect girls under thirteen.

It seems to me that, as to the construction of all these sec
tions, the case of Regina v. Prince, L. R, 2 C. C. R., 154, is a 
direct authority. It was the case of a man who abducted a 
girl under sixteen, believing, on good grounds, that she was 
above that age. Lord Esher, then Brett, J., was against the 
conviction. His judgment establishes at much length, and, as 
it appears to me, unanswerably, the principle above explained, 
which he states as follows : “ That a mistake of facts on rea
sonable grounds, to the extent that, if the facts were as be
lieved, the acts of the'prisoner would make him guilty of no
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offense at all, is in excuse, and that such an excuse is implied 
in every criminal charge and every criminal enactment in 
England.” '

Lord Blackburn, with whom nine other judges agreed, and 
Lord Bramwell, with whom seven others agreed, do not ap
pear to me to have dissented from this principle, speaking 
generally ; but they held that it did not apply fully to each 
part of everyrsëcîîbo to which I have referred. Some of the 
prohibited acts ttyey thought the legislature intended to be 
done at the peril of the person who did them, but not all.

The judgment delivered by Lord Blackburn proceeds upon 
the principle that the intention of the legislature in section 55 
was “ to punish the abduction unless the girl was of such an 
age as to make her consent an excuse.”
. Lord Bram well’s judgment proceeds upon this principle : 
“ The legislature has enacted that if any one does this wrong 
act he does it at the risk of her turning out to be under six
teen. This opinion gives full scope to the doctrine of the mens 
rea. If the taker believed he had her father’s consent, though 
wrongly, he would have no mens rea ; so if he did not know 
she was in any one’s possession nor in the care or charge of 
any one. In those cases he would not know he was doing the 
act forbidden by the statute.”

All the judges, therefore, in Regina v. Prince, L. R, 2 C. C. 
R, 154, agreed on the general principle, though they all, except 
Lord Esher, considered that the object of the legislature being 
to prevent a scandalous and wicked invasion of parental rights 
(whether it was to be regarded as illegal apart from the statute 
or not), it was to be supposed that they intended that the 
wrong-doer should act at his peril.

As another illustration of the same principle, I may refer to 
Regina v. Bishop, 5 Q. B. D., 259. The defendant in that case 
was tried before me for receiving more than two lunatics into 
a house not duly licensed, upon an indictment on 8 and 9 
Viet. (ch. 100, § 44). It was proved that the defendant did re
ceive more than two persons, whom the jury found to be luna
tics, into her house, believing honestly, and on reasonable 
grounds, that they were not lunatics. I held that this was 
immaterial, having regard to the scope of the act and the ob
ject for which it was apparently passed, and this court upheld 
that ruling.
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The application of/this to the present case appears to me to 
be as follows The-general principle is clearly in favor of the 
prisoners, but hoty does the intention of the legislature appear 
to havevbeen against them? It could not be the object of par-, 
liamcnt ttHvedt the marriage of widows as an act to be, if 
possible, prevented as presumably immoral. The conduct of 
the women convicted was not in the smallest degree immoral; 
it was perfectly natural and legitimate. Assuming the facts 
to be as they supposed, the infliction of more than a nominal 
punishment on them would have been a scandal. Why, then, 
should the legislature be held to have wished to subject them 
to punishment at all?

If such a punishment is legal, the following, amongst many 
other cases, might occur : A number of men in a mine are 
killed, and their bodies are disfigured and mutilated, by an ex
plosion ; one of the survivors secretly absconds, and it is sup
posed that one of the disfigured bodies is his. Ilis wife sees 
his supposed remains buried ; she marries again. I cannot be- 
lieve that it can have been the intention of the legislature to 
make sueh a woman a criminal ; the contracting of an invalid 
marriage is quite misfortune enough. It appears to me that 
every argument which showed, in the opinion of the judges in 
Regina v. Prince, L. R, 2 C. C. R, 154, that the legislature 
meant seducers and abductors to act at their peril, shows that 
the legislature did not mean to hamper what is not only in
tended, but naturally and reasonably supposed by the parties, 
to be a valid and honorable marriage, with a liability to seven 
years’ penal servitude.

It is argued that the proviso that a remarriage, after seven 
years’ separation, shall not be punishable, operates as a tacit 
exclusion of all other exceptions to the penal part of the sec
tion. It appears to me that it only supplies a rule of evidence 
which is useful in many cases, in the absence of explicit proof 
of death. But it seems to me to show, not that belief in the 
death of one marrie^ person excuses the marriage of the other 
only after seven years’ separation, but that mere separation for 
that period has the effect which reasonable belief of death 
caused by other evidence would have at any time. It would, 
to my mind, be monstrous to say that seven years’ separation 
should have a greater effect in excusing a bigamous marriage 
than positive evidence of death, sufficient for the purpose of
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recovering a policy of assurance or obtaining probate of a will, 
would have, as in the case I have put, or in others which might 
be even stronger. It remains only to consider cases upon this 
point decided by single judges. As far as I know, there are 
reported the following cases :

Regina v. Turner (1802), 9 Cox, C. C., 145. In this case 
Martin, B., is reported to have said : “ In this case seven years 
had not elapsed, and heyond the prisoner's own statement there 
was the mere belief of one witness. Still the jury are to say 
if, upon such test imony, she had an honest belief that her first 
husband was dead.”

In Regina v. Horton (1871), J1 Cox, C. C., 670, Cleasby, B., 
directed the jury that if the prisoner reasonably believed his 
wife to be dead he was entitled to be" acquitted. He was con
victed.

In Regina v. Gibbons (1872), 12 Cox, C. C., 237, Brett, J., 
after consulting Willes, J., said. “Bona fide belief as to the 
husband’s death Avas no defense, unless the seven years had 
elapsed,” and hb refused to reserve a case, a decision which I 
cannot reconcile with his judgment three years afterward, in 
Regina v. Prince, L. R, 2 C. C. It., 154. In Regina v. Moore 
(1877), 13 Cox, C. C., 544, Denman, J., after consulting Am- 
phlett, L. J., held that a bona fide and reasonable belief in a hus
band’s death excused a woman charged with bigamy. In 
Regina v. Bennett (1877), 14 id., 45, Lord Bramwell agreed 
with the decision in Regina v. Gibbons, 12 id., 237.

The result is that the decisions in Regina v. Gibbons, 12 Cox, 
C. C., 237, and Regina v. Bennett, 14 id., 45, conflict with those 
of Regina v. Turner, 9 id., 145; Regina v. Horton, 11 id., 670, 
and Regipa v. Moore, 13 id., 544. I think, therefore, that these 
five decisions throw little light on the subject. The conflict 
between them Was in fact the reason why I reserved the 
cases.

My brother Grantham authorizes mo to Sky that 
in this judgment. /

Manisty, J. I am of opinion that the conviction should be 
affirmed. ^

The question is whether, if a married woman marries an
other man during the life of her former.husband and within

6
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seven years of his leaving her, she is guilty of felony, the jury 
having found as a fact that she had reason to believe, and did 
honestly believe, that her former husband was dead.

The tiftv-seventh section of the 24 and 25 Viet., ch. 100, is 
as express and as free from ambiguity as words can make it. 
The statute says: “Whosoever, being married, shall marry 
any other person during the life of the former husband or 
wife, . . . shall be guilty of felony, and, being convicted, 
shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding seven years and 
not less than three years, or to be imprisoned for any term 
not exceeding two years with or without hard labor.” The 
statute does not even say if the accused shall feloniously or 
unla*tfully or knowingly commit the act, he or she shall be 
guiltyXf felony, but the enactment is couched in the clearest 
language that could be used to prohibit the act and to make 
it a felony if the act is committed.

It any doubt could be entertained on the point, it seems to 
me the proviso which follows the enactment ought to remove 
it. The proviso is, that “ nothing in the fifty-seventh section 
of the act shall extend to any ’person marrying a second time, 
whose husband or wife shall have been continually absent 
from such person for the space of seven years then last past, 
and shall not have been known by such person to be living 
within tllat time.”

Such being the plain language of the act, it is, in my opinion, 
the imperative duty of the court to give effect to it, and to 
leave it to the legislature to alter the law, if it thinks it ought 
to be altèred.

Probably, if the law was altered, some provision would be 
made in favor of children of the second marriage. If the 
second marriage is to be deemed to be legal for one purpose, 
surely it ought to be deemed legal as to the children who are 
the offspring of it. If it be within the province of the court 
tjo consider the reasons which induced the legislature to pass 
the act as it is, it seems to me one principal reason is on the 
surface, namely, the consequence of a married person marrying 
again in the life-time of his or her former wife or husband, in 
which case it might and in many cases would be that several 
children of the second marriage would be born, and all would
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be bt * ards. The proviso is evidently founded upon the assump
tion that, after the lapse of seven years, and the former hus
band or wife not being heard of, it may reasonably be inferred 
that he or she is dead, and tlufejjip mischief of a second mar
riage in the life-time or the former husband or wife is to a 
great extent, if not altogether, avoided.

It is to be borne in minil that bigamy never was a crime at 
common law. It has been the subject of several acts of par
liament, and is now governed by 24 and 25 Viet. (ch. 100, § 57).

No doubt, in construing a statute, the intention of the legis
lature is what the court has to ascertain, but the intention 
must be collected from the language used, and where that 
language is plain and explicit and free from all ambiguity, as 
it is in the present case, I have always understood that it is 
the imperative duty of judges to give effect to it.

The cases of insanity, etc., on which reliance is placed, stand 
on a totally different principle, viz., that of an absence of mens. 
Ignorance of the law is no excuse for the violation of it, and 
if a person choose to run the risk of committing a felony, he 
or she must take the consequences, if it turn out that a felony 
has been committed.1

Great stress is laid by those who hold that the conviction 
should be quashed upon the circumstance that the crime of 
bigamy is by the statute declared to be a felony, and punish
able with penal servitude or imprisonment with or without 
hard labor for any term not exceeding two years. If the 
crime had been declared to be a misdemeanor punishable with 
fine or imprisonment, surely the construction of the statute 
would have been, or ought to have been, the same. It may 
well be that the legislature declared it to be a felony to deter 
married persons from running the risk of committing the 
crime of bigamy, and in order that a severe punishment might 
be inflicted in cases where there were no mitigating circum
stances. No doubt circumstances may and do affect the sen
tence, even to the extent of the punishment being nominal, as 
it was in the present case, but that is a very different thing 
from disregarding and contravening the plain words of the 
act of parliament.

The case is put by some of my learned brothers of a mar
ried man leaving his wife and going into a foreign country
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intending to settle there, and it may be afterward to send for 
his wife and children, and the ship in which he goesis lost in 
a storm with, as is supposed, all on board, and after the lapse 
of say a year, and no tidings received of âny one having been 
saved, the underwriters pay the insurance on the ship, and the 
supposed widow gets probate of her husband’s will and marries 
and has children, and after the lapse of several years the hus
band appears, it may be a few days before seven years have 
expired, and the question is asked, Would it not be shocking 
that in such a case thfe wife could be found guilty of bigamy?

My answer is, that the act of parliament says in clear and 
express words, for very good reasons, as I have already pointed 
out, that she is guilty of bigamy. The only shocking fact 
would be that some one for some purpose of his own had in
stituted the prosecution. I need not say that no public pros
ecutor /would ever think of doing so, and the judge before 
whom jthe case came on for trial would, as my brother Stephen 
did inthe present case, pass a nominal sentence of a day’s im
prisonment (which in effect is immediate discharge) accom
panied, if I were the judge, with a disallowance of the costs 
of the prosecution. It may be said, but the woman isyput to 

some troubleeand expense in appearing before the magistrate, 
who would, of course, take nominal bail, and in appearing to 
take her trial. Be it so, but such a case would be very rare 
indeed. • On the other hand, see what a door would be opened 
to collusion and mischief if, in the vast number of cases where 
men in humble life leave their wives anu go abroad, it would 
be a good defense for a woman to say Vnd give proof, which 
the jury believed, tHat she had been informed by some person 
upon whom she honestly thought she mad reason to rely, and 
did believe, that her husband was dead) whereas in fact she had 
been imposed upon and her husband was alive.

What operates strongly on my mind is this: that if the leg
islature intended to prohibit a second marriage in the life-time 
of a former husband or wife} and to make it a crime*, subject 
to the proviso as to seven years, I do not believe that lan
guage more apt or precise could be found to give effect to\hat 
intention than the language contained in the fifty-seventh Sec
tion of the act in question. In this view I anv'fortified by 
several sections of the same act, where the words “ unlaw-
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fully ” and “ maliciously and unlawfully ” are used (as in sec
tion 23), and by a comparison of them with the section in 
question (section 57), where no such words are to be found. 
I especially rely upon the fifty-fifth section, by which it is 
enacted that “ whoso^er shall unlawfully ” (a word not used 
in section 57) “ takf^cjtutu^e to be taken any unmarried girl 
being under the age pf sixteen years out of the possession of 
her father or mother, or any other person having the lawful 
care or charge of her, shall be guilty of a misdemeanor.” 
Fifteen out of sixteen judges held, in the case of Regina v. 
Prince, L. R, 2 C. C. R, 154, that notwithstanding the use 
of the word “ unlawfully ” the fact of the prisoner believing 
and having reason to believe that the girl was over sixteen 
afforded no defense. This decision is approved of upon the 
present occasion by five judges, making in all twenty against 
the nine who are in favor of quashing the conviction. To the 
twenty I may, I think, fairly add Tindal, C. J., in Retina v. 
Robins, 1 Car. & K., 456, and Willes, J., in Regina v. My cock, 
12 Cox, C. C., 28.

I rely, also very much upon the fifth section of the act 
passed in 1885 for the better protection of women and girls 
(48 and 49 Viet., ch. 09), by which it was enacted that “any 
person who unlawfully and carnally knows any girl above 
tlnheen and under sixteen years shall be guilty of a misde
meanor," but to that is added a proviso that “ it shall be a suf
ficient defense if it be made to appear to the court or jury 
before whom the charge shall be brought that the person 
charged had reasonable cause to believe and did believe that 
the girl was of or above the age of sixteen.” It is to be ob
served that notwithstanding the word “ unlawfully ” appears 
in this section, it was considered necessary to add the proviso, 
without which it would have been no defense that the accused 
had reasonable cause to believe and did believe that the girl 
was of or above the age of sixteen. Those who hold that the 
conviction in the present case should be quashed really import 
into the fifty-seventh section of the 24 and 25 Viet., ch. 100, 
the proviso which is in the fifth section of the 48 and 49 Viet., 
ch. 69, contrary, as it seems to me, to the decision in Regina v. 
Prince, L. R, 2 C. C. It., 1£4, and to the hitherto undisputed 
canons for construing a statute.



86 AMERICAN CRIMINAL REPORTS.

It is said that an indictment for the offense of bigamy com
mences by stating that the accused feloniously married, etc., 
and consequently the principle of mens rea is applicable. To 
this I answer that it is to the language of the act of parlia
ment, and not to that of the indictment, the court has to look. 
I consider the indictment would be perfectly good if it stated 

4liat the accused, being married, married again in the life-time 
of his or her wife or husband contrary to the statute, and so 
was guilty of felony.

/ I am very sorry we had not the advantage of hliving the 
case argued by counsel on behalf of the crown. My reason 
for abstaining from cotnmenting upon the cases cited by Mr. 
Henry in his very able argument for the prisoner is, because 
the difference of opinion among some of the judges in those 
cases is as nothing compared with the solemn decision of fif
teen out of sixteen judges in the case of Regina v. Prince, 
L. R, 2 C. C. R, 154.

So far as I am aware, in none of the cases cited by my 
learned brothers was the interest of third parties, such as the 
fact of there being children of the second marriage, involved. 
I have listened with attention to the judgments which have 
been delivered, and I have not heard a single observation 
with reference to this, to my mind, important and essential 
point. I am absolutely unable to distinguish Regina v. Prince, 
L. R;, 2 C. C. R, 154, from the present case, and, looking to 
the names of the eminent judges who constituted the major
ity, and to the reasons given in their judgments, I am of opin
ion, upon authority as well as principle, that the conviction 
should be affirmed.

The only observation which I wish to make is (speaking for 
myself only), that I agree with my learned brother Stephen 
in thinking that the phrases “mens rea ” and “non. est reus, 
nisi mens sit rea ” are Sot of much practical value, and are not 
only “ likely to mislead,” but are “ absolutely misleading.” 
Whether they have had that effect in the present case on the 
one side or the other it is hot for me to say.

I think the conviction should be affirmed. My brothers 
Denman, Pollock, Field and Huddleston agree with this judg
ment, but my brother Denman has written a short opinion of 
his own, with which my brother Field agrees.

Conviction quashed.
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State v. Boris.

(79 Iowa, 605.)

Bastardy : Intimacy of woman with other men.

In a bastardy proceeding, evidence that the prosecutrix, some seven or 
eight years before, was locked up in a room with one D. at a public 
house for several hours is material, where it was shown that she was 
several times in D.’s company, both at his home and riding with him, 
about the time that the alleged intercourse with defendant was had.

Appeal from the district court, Buchanan county ; D. J. 
Linehan, Judge.

Proceeding under the bastardy act. From judgment for 
maintenance the defendant appeals.

Chas. E. Ranseer, for appellant.
IL W. llolvian, for apjiellee.

Granger, J. Mary Wcistniller is the mother of an illegiti
mate child, born April 25, 1888, and she institutes this pro
ceeding against the defendant, as its putative father, for its 
support. The record presents but one questidn which we are 
required to notice. The alleged intercourse, under the state
ments of the prosecuting witness, occurred Somewhere from 
the 10th to tlie 20th of August, 1887. In July before, the 
prosecuting witness was in the company of one Damon, with 
whom years before she had a marriage engagement, which 
had been abandoned or broken for some time. She rode with 
him from Independence to Oelwein, July-4th, some twenty 
miles, and the last of July she was twice in his company when 
she was at Oelwein on business, at each time staying at his 
home over night, sleeping with his mother. The last of July 
she went to his house on Saturday, and on Sunday he procured 
a horse and buggy, and they rode together ,to the house of one 
Searls. In her testimony she stated that she was at Maynard 
with Damon some seven or eight years before, on a Fourth of 
July. She was then asked if at that time she and Damon 
were not at a hotel, locked in a room for several hours. An 
objection that the testimony was incompetent, immaterial and 
too remote was sustained, and the appellant urges the ruling
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as error. If the intimacies had not to some extent been re
newed between the prosecuting witness and Damon so recently, 
and at the particular time they appear to have been, we might 
feel induced to say the circumstances sought to be proved 
were too remote. If it had been true that the occurrence 
claimed as to being locked in a room at a public house, had 
occurred in July, 1888, there would be no question of its ma
teriality in a case where the testimony was conflicting as to 
the paternity of a child. In such a case the fact would be 
proper for the jury to consider. It is in evidence as to her 
being with Damon in July, both at his home and riding with 
him. Now suppose the jury should believe that the being in 
such a room years before was for improper purposes,—and it 
is a fact unexplained, from which such an inference might be 
drawn, though not necessarily,— would not the fact of prior 
misconduct be a material aid in determining the probabilities 
of misconduct in July, 1888? The July visits and conduct in 
1888 were allowed in proof only to let the jury say if another 
than defendant was likely the father of the child. It does 
seem as if the jury could better weigh such circumstances in 
the light of the former conduct of the. parties. If, in their 
former acquaintance, their conduct was exemplary and above 
suspicion, it might justify a like inference at the renewal of 
acquaintance. If otherwise, would not the fact as well aid to 
a just conclusion? It must not be understood that we inti
mate a conclusion that should be drawn from any fact which 
the testimony, when admitted, might establish. We only say 
the testimony should hâve been admitted and considered.

Other errors are assigned, all of which have been considered, 
but there is no other on which we would reverse. However, 
to avoid misapprehension, we will say that on some of the 
points the ruling would be sustained because of the condition 
of the record, and beyond the question of the record we have 
not inquired. Because of the error pointed out the judgment 
is reversed.

Note.—The proceeding is quasi criminal. The gist of the offense is the 
refusal of the father to provide for the maintenance of the child and to 
protect the public from the prospect of its becoming a charge. Williams v. 
State, 4 Am. Or. R., 65. The action abates on the death of the child or the 
marriage of the mother and the putative father. Ip such case the action
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is abated even though it had proceeded to final, judgment. While it is a 
penal proceeding, it is intended to relieve the state from the duty of main
taining the illegitimate child rather than to inflict a punishment for the 
violation of law. Paulk v. State, 1 Am. Cr. R, 67 ; Judge v. Kerr, 17 Ala., 
328.

Evidence.— In Illinois the action cannot be supported upon the uncorrobo
rated testimony of the mother alone if she be contradicted. McCoy v. 
People. 1 Am. Cr. R. 71. The prior unchastity of the mother at about the 
time the child is said to have been begotten may also be shown. State v. 
Karver, 5 Ill., 88,

While it is a well known physiological fact that peculiarities of form, 
feature and personal traits are oftentimes transmitted from parent to child, 
yet it Ls equally true as a matter of common knowledge, that during the first 
few weeks or oven montlis of a child's existence jt has that peculiar im
maturity of features which characterizes it as an infant, and that it changes 
often and very much diifivg that period! Resemblance then can be readily 
imagined, and it is therefore improper to exhibit the child to the jury. Clark 
v. Bradstreet, 80 Me., 454. But, in deciding upon whether the child is of 
negro blood or not, the rule is different Warlick v. White, 76 N. C., 89 ; 
Garvin v. State, 52 Miss., 207.

So it was held in Clark v. Bradstreet, supra, that it was error to exhibit 
a child six weeks old to the jury ; and it was decided in Hannawolt v. State, 
6 Am. Cr. R, 65, where a child less than a year old was so exhibited, such 
exhibition was prejudicial error.

But when the child was two years and one month old the court held this 
might be done. State v. Smith, 54 la., 104.

See further upon the law of bastardy : Paulk v. State, 1 Am. Cr. R, 67 ; 
People v. Christman, id., 70 ; McCoy v. People, id, 71 ; Hopkins v. People, 2 
id. 178; Kolbe v. People, id., 177; Baker v. State, id, 606; Hall v. People, 
3 id, 21 ; In re Wheeler, 6 id, 70.

»

• Davis v. Beason.

(133 U. a, 333.)

Bigamy : Power of state! to punish by disfranchisement — Religious liberty.

1. The provision in section 501, Revised Statutes of Idaho, that “no person 
who is a bigamist or polygamist, or who teaches, advises, counsels 
or encourages any pers n or persons to become bigamists or polyg
amists, or to commit any other crime defined by law, or to enter 
into what is known as plural or celestial marriage, or who is a mem
ber of any order, organization or association which teaches, advises, 
counsels or encourages its members or devotees or any other persons 
to commit the crime of bigamy or polygamy or any other crime de
fined by law, either as a rite or ceremony of such order, organization 
or association, or otherwise, is permitted to vote at any election, ur to
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hold any position or office of honor, trust or profit within this terri
tory,” is an exercise of the legislative power conferred upon territories 
by Revised Statutes, sections 1851, 1859, and 'is not open to any consti
tutional or legal objection.

2. Bigamy and polygamy are crimes by the laws of the United States, by 
the laws of Idaho and by the laws of all civilized and»christian coun
tries ; and to call their advocacy a tenet of religion is to offend the 
common sense of mankind.

8. A crime is none the less so, nor less odious, because sanctioned by what 
any particular sect may designate as religion.

4. It was never intended that the first article of amendment to the consti
tution, that “ congress shall make no laws respecting the establish
ment of religion, or prohibiting the free exercise thereof,” should be a 
protection against legislation for the punishment of acts inimical to the 
peace, good order and morals of society.

6. The second subdivision of section 504, Revised Statutes of Idaho, requir
ing every person desiring to have his name registered as a voter to 
take an oath that he does not belong to an order that advises a disre
gard of the criminal law of the territory, is not open to any valid legal 
objection.

In April, 1889, the appellant, Samuel D. Davis, was indicted 
in the district court of the third judicial district of the ter
ritory of Idaho, in the county of Oneida, in connection with 
divers persons named, and divers other persons whose names 
are unknown to the grand jury, for a conspiracy to unlawfully 
pervert and obstruct the due administration of the laws of the 
territory, in this, that they would unlawfully procure them
selves to be admitted to registration as electors of said county 
of Oneida for the general election then next to occur in that 
county, when they were not entitled to be admitted to such 
registration, by appearing before the respective registrars of 
the election precincts in which they resided, and taking the
oatiyprescribed by the statute of the state, in substance as
follows: “I do swear (or affirm) that I am a male citizen of 
the United States of the age of twenty-one years (or will be 
on the 6th day of November, 1888); that I have (or will have) 
actually resided in this territory four months, in this county 
for thirty days, next preceding the day of the next ensuing 
election ; that I never have been convicted of treason, felony 
or bribery ; that I am not registered or entitled to vote at any 
other place in this territory ; and I do further swear that I 
am not a bigamist or polygamist; that I am not a member of 
any order, organization or association which teaches, advises,
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counsels or encourages its members, devotees, or any other 
person to commit the crime of bigamy or polygamy, or any 
other crime defined by law, as a duty arising or resulting from 
membership in such order, organization or association, or which 
practices bigamy, polygamy, or plural or celestial marriage as 
a doctrinal rite of such organizatiçn ; that I do not and will 
not, publicly or privately, or in any manner whatever, teach, 
advise, counsel or eBcourage any crime defined by law, either 
as a religious duty or otherwise; that I do regard the consti
tution of the United States and the laws thereof and the laws 
of this territory, as interpreted by the courts, as the supreme 
laws of the land, the teachings of any order, organization or 
association to the contrary notwithstanding, so help me God ; ” 
when in truth each of the defendants was a member of an 
order, organization and association, namely, the church of 
Jesus Christ of Latter-day Saints, commonly known as the 
Mormon church, which they knew taught, advised, counseled 
and encouraged its members and devotees to commit the 
crimes of bigamy and polygamy as duties arising and result
ing from membership in such order, organization and associa
tion, as they all knew, practiced bigamy and polygamy, and 
plural and celestial marriage, as doctrinal rites of said organ
ization ; and in pursuance of said conspiracy the said defend
ants went before the registers of different precincts of the 
county (which are designated) and took and had administered 
to them respectively the oath aforesaid.

The defendants demurred to the indictment, and the demur
rer being overruled they pleaded separately not guilty. On 
the trial which followed on the 12th of September, 1889, the 
jury found the defendant, Samuel D. Davis, guilt)7 as charged 
in the indictment. The defendant was thereupon sentenced 
to pay a fine of $500, and in default of its payment to be confined 
in the county jail of Oneida county for a term not exceeding 
two hundred and fifty days, and was remanded to the custody 
of the sheriff until the judgment should be satisfied.

Soon afterwards, on the same day, the defendant applied to 
the court before which the trial was had, and obtained a writ 
of habeas carpus, alleging that he was imprisoned and re
strained of his liberty by the sheriff of the county; that his 
imprisonment was by virtue of his conviction and the judg-
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ment mentioned, and the warrant Avas issued thereupon ; that 
such imprisonment Avas illegal ; and that such illegality con
sisted in this : (1) That the facts in the indictment and record 
did not constitute a public offense, and the acts charged were 
not criminal or punishable under any statute or Iuav of the 
territory ; and that (2) so much of the statute of the territory 
as provides that no person is entitled to register or ATote at 
any election who is “a member of any order, organization or 
association Avhich teaches, advises, counsels or encourages its 
members, devotees, or any other person to commit the crime 
of bigamy or polygamy, or any other crime defined by law, as 
a duty arising or resulting from membership in such order, or
ganization or association, or which practices bigamy or polyg
amy or plural or celestial marriage as a doctrinal rite of such 
organization,” is a “ Iuav respecting an establishment of relig
ion ” in violation of the first amendment to the constitution, 
and void.

The court ordered the writ to issue, directed to the sheriff, 
returnable before it, at 3 o’clock in the afternoon of that day, 
commanding the sheriff to have the body of the defendant be
fore the court at the hour designated, with the time and cause 
of his imprisonment, and to do and receive what should then 
be considered concerning him.

On the return of the writ the sheriff produced the body of 
the defendant and also the Avarrant of commitment under 
which he was held, and the record of the case showing his 
conviction for the conspiracy mentioned and the judgment 
thereon. To this return, the defendant, admitting the facts 
stated therein, excepted to their sufficiency to justify his de
tention. The court, holding that sufficient cause was not shown 
for the discharge of the defendant, ordered him to be re
manded to the custody of the sheriff. From this judgment 
the defendant appealed to this court. X S., § 1909.

Mr. Jeremiah M. Wilson and Mr. Franklin S. Richards 
(with whom was Mr. /Samuel Shellabarger on the brief), for 
appellant.

Mr. II. W. Smith, for appellee.

Mr. Justice Field, after stating the case, delivered the opin
ion of the court. '
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On this appeal our only inquiry is whether the district court 
of the territory had jurisdiction of the offense charged in the 
indictment of which the defendant was found guilty. If it had 
jurisdiction we can go no farther. We cannot look into any 
alleged errors in its ruling on the trial of the defendant. The 
writ of habeas corpus cannot be turned into a writ of error to 
review the action of that court. Nor can we inquire whether 
the evidence established the fact alleged that the defendant 
was a member of an order or organization known as the Mor
mon church, called the Church of Jesus Christ of Latter-day 
Saints, or the fact that the order or organization taught and 
counseled its members and devotees to commit the crimes of 
bigamy and polygamy as duties arising from membership 
therein.

On this hearing we can only consider whether, these allega
tions being taken as true, an offense was committed of which 
the territorial court had jurisdiction to try the defendant. 
And on this point there can be no serious discussion or differ
ence of opinion. Bigamy and polygamy are crimes by the 
laws of all civilized and Christian countries. They are crimes 
by the laws of the United States, and they are crimes by the 
laws of Idaho. They tend to destroy the purity of the mar
riage relation, to disturb the peace of families, to degrade 
women and debase men. Few crimes are more pernicious to 
the best interests of society and receive more general or more 
deserved punishment. To extend exemption from punishment 
for such crimes would be to shock the moral judgment of the 
community. To call their advocacy a tenet of religion is to 
offend the common sense of mankind. If they are crimes, 
then to teach, advise and counsel their practice is to aid in 
their commission, and such teaching and counseling are them
selves criminal and proper subjects of punishment, as aiding 
and abetting crime are in all other cases.

The term “ religion ” has reference to one’s views of his re
lation to his Creator, and to the obligations they impose of 
reverence for his being and character, and of obedience to his 
will. It is often confounded with the cultus or form of wor
ship of a particular sect, but is distinguishable from the latter. 
The first amendment of the constitution, in declaring that 
congress shall make no laws respecting the establishment of
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religion, or forbidding the free exercise thereof, was intended- 
to allow every one under the jurisdiction of the United States 
te entertain such notions respecting his relations to his Maker 
and the duties they impose as may be approved by his judg
ment and conscience, and to exhibit his sentiments in such 
form of worship as he may think proper, not injurious to the 
equal rights of others, and to prohibit legislation for the sup
port of any religious tenets or the modes of worship of any 
sect. The oppressive measures adopted, and the cruelties and 
punishments inflicted, by the governments of Europe for many 
ages, to compel parties to conform, in their religious beliefs 
and modes of worship, to the views of the most numerous sect, 
and the folly of attempting in that way to control the mental 
operations of persons, and enforce an outward conformity to 
a prescribed standard, led to the adoption of the amendment 
in question. It was never intended or supposed that the 
amendment could be invoked as a protection against legisla
tion for the punishment of acts inimical to the peace, good 
orffS* and morals of society. With man’s relations to his 
Maker and the obligations he may think they impose, and the 
manner in which an expression shall be made by him of his 
belief on those subjects, no interference can be permitted, pro
vided always the laws of society, designed to secure its peace 
and prosperity, and the m orals of its people, are not interfered 
with. However free the exercise of religion may be, it must be 
subordinate to the criminal laws of the country, passed with 
reference to actions regarded by general consent as properly 
the subjects of punitive legislation. There have been sects 
which denied as a part of their religious tenets that there 
should be any marriage tie, and advocated promiscuous inter
course of the sexes as prompted by the passions of its members. 
And history discloses the fact that the necessity of human 
sacrifices, on special occasions, has been a tenet of many sects. 
Should a sect of any of these kinds ever find its way into this 
country, swift punishment would follow the carrying into 
effect of its doctrines, and no heed would be given to the pre
tense that, as religious beliefs, their supporters could be pro
tected in their exercise by the constitution of the United 
States. Probably never before in the history of this country 
has it been seriously contended that the whole punitive power
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of the government for acts, recognized by the general consent 
of the Christian world in modern times as proper matter for 
prohibitory legislation, must be suspended in order that the 
tenets of a religious sect encouraging crime may be carried out 
without hindrance.

On this subject the observations of the court through the 
late Chief Justice Waite, in Reynolds v. Uniled States, are per
tinent. 98 U. S., 145,1C5 and 166. In that case the defend
ant was indicted and convicted under section 5352 of the Re
vised Statutes, which declared that “every person having a 
husband or a wife living, who marries another, whether mar
ried or single, in a territory, or other place over which the 
United States have exclusive jurisdiction, is guilty of bigamy, 
and shall be punished by a fine of not more than $500, and by 
imprisonment for a term not more than five years.” The case 
being brought here, the court, after referring to a law passed 
in December, 1788, by the state of Virginia, punishing bigamy 
and polygamy with death, said that from that day there never 
had been a time in any state of the Union when polygamy 
had not been an offense against society cognizable by uie civil 
courts, and punished with more or less severity ; and added: 
“ Marriage, while from its very nature a sacred obligation, is, 
nevertheless, in most civilized nations a civil contract, and 
usually regulated by law. Upon it society may be said to be 
built, and out of its fruits spring social relations and social 
obligations and duties, with which government is necessarily 
required to deal. In fact, according as monogamous or polyg
amous marriages are allowed, do wTe find the principles on 
which the government of the people, to a greateUor less ex
tent, rest.” And referring to the statute cited, he said: “It 
is constitutional and valid as prescribing a rule of action for 
all those residing in the territories, and ip places over which 
the United States have exclusive control. This being so, the 
only question that remains is, whether those who make polyg
amy a part of their religion are excepted frrafi the operation 
of the statute. If they are,then those who i\p "not make polyg
amy a part of their religious belief may be found guilty and 
punished, while those who do must be acquitted and go free. 
This would bo introducing a new element into criminal law. 
Laws are made for the government of actions, and while
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they cannot interfere with mere religious beliefs and opinions, 
they may with practices. Suppose that one believed that 
human sacrifices were a part of religious worship, would it be 
necessarily contended that the civil government under which 
he lived could not interfere to prevent a sacrifice? Or, if a 
wife religiously believed it was her duty to burn herself upon 
the funeral pile of her dead husband, would it be beyond the 
power of the civil government to prevent her carrying her 
belief into practice? So here, as a law of the organization of 
society under the exclusive dominion of the United States, it 
is provided that plural marriages shall not be allowed. Can 
a man excuse his practices to the contrary because of his re
ligious belief ? To permit this would be to make the professed 
doctrines of religious belief superior to the law of the land, 
and, in effect, to permit every citizen to become a law unto 
himself. Government could exist only in name under such 
circumstances."

And in Murphy v. Ramsey, 114 U. S., 15, 45, referring to 
the act of congress excluding polygamists and bigamists from 
voting or holding office, the court, speaking by Mr. Justice 
Matthews, said• “Certainly no legislation can be supposed 
more wholesome and necessary in the founding of a free, self- 
governing commonwealth, fit to take rank as one of the co- 
ordinate states of the Union, than that which seeks to estab- / 
lish it on the basis of the idea of the family, as consisting ipr 
and springing from the union of life of one man and one 
woman in the holy state of matrimony; the sure foundation 
of all that is stable and noble in opr civilization ; the best 
guaranty of that reverent morality which is the source of all 
beneficent progress in social and political improvement."

And to this end no means are more directly and immedi
ately suitable than those provided by this act, which endeavors s 
to withdraw all political influence from those who are prac
tically hostile to its attainment.

It is assumed by counsel of the petitioner that because no 
mode of worship can be established or religious tenets en
forced in this country, therefore any form of worship may be 
followed, and any tenets, however destructive of society, 
may be held and advocated if asserted to be a part of the re
ligious doctrines of -those} advocating and practicing them.
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But nothing is further from the truth. Whilst legislation for 
the establishment of a religion is forbidden, and its free exer
cise permitted, it does not follow that everything which may 
be so called can be tolerated. Crime is not the less odious 
because sanctioned by what any particular sect may designate 
as religion.

It only remains to refer to the laws which authorized the 
legislature of the territory of Idaho to prescribe the qualifica
tions of voters and the oath they were required to take. The 
Revised Statutes provide that “ the legislative power of every 
territory shall extend to all rightful subjects of legislation not 
inconsistent with the constitution and laws of the United 
States. But no law shall be passed interfering with the pri
mary disposal of the soil ; no tax shall be imposed upon the 
property of the United States; nor shall the lands of other 
property of non-residents be taxed higher than the lands or 

1 other property of residents.” R. S., § 1851.

â
er this general authority it would seem thaUthe terri- 
egislature was authorized^to prescribe any qualifications 
ers calculated to secure obedience to its laws. But, in 
in to the above laws, section 1859 of the Revised Stat- 
„ / utes provides that “ every male citizen above the age of 

twenty-one, including persons who have legally declared their 
intention to become citizens in any territory hereafter organ
ized, and who are actual residents of such territory at the 
time of ^he organization thereof, shall he entitled to vote at 
the firyt election in such territory, and to hold any office 
therein ; subject, nevertheless, to the limitations specified in 
the next section,” namely, that at all elections in any territory 
subsequently organized by congress, as well as at all elections 
in territories already organized, the qualifications of voters 
and for holding office shall be such as may he prescribed by 
the legislative assembly of each territory, subject, neverthe
less, to the following restrictions:

First. That the right of suffrage and of holding office shall 
be exercised only by citizens of the United States above the 
age of twenty-one, or persons above that age who have de
clared their intention to become such citizens ;

Second. That the elective franchise or the right of holding 
7

k
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office shall not be denied to any citizen on account of race, 
color or previous condition of servitude ;

Third. That no soldier or sailor or other person in the 
army or navy, or attached to troops in the service of the 
United States, shall be allowed to vote unless he has made his 
permanent domicile in the territory for six months ; and

Fourth. That no person belonging to the army or navy 
shall be elected to or Ipld a civil office or appointment in tjie 
territory. ?

These limitations are the only ones placed upon the au
thority of territorial legislatures against granting the right 
of suffrage or of holding office. They have the power, there
fore, to prescribe any reasonable qualifications of voters and 
for holding office not inconsistent with the above limita
tions. In our judgment, section 50Uof the Revised Statutes 
of Idaho Territory, which provided that “no person under 
guardianship, non compos mentis Jot insane, nor any person 
convicted of treason, felony or bribery in this territory, or in 
any other state or territory ijr the Union, unless restored to 
civil rights ; nor any person who is a bigamist or who is a 
polygamist, or who teaches, advises, counsels or encourages 
any person or persons to become bigamists or polygamists, or 
to commit any other crime defined by law, or to enter into 
what is known as plural or celestial marriage, or who is a mem
ber of any order, organization or association which teaches, 
advises, counsels or encourages its members or devotees or 
any other person to commit the crime of bigamy or polygamy, 
or any other crime defined by law, either as a rite or ceremony 
of such order, organization or association or otherwise, is per
mitted to vote at any election or to hold any position or office 
of honor, trust or profit within this territory,” is not open to 
any constitutional or legal objection. With the exception of 
persons under guardianship or of unsound mind, it simply ex
cludes from the privilege of voting, or of holding any office of 
honor, trust or profit, those who have been convicted of cer
tain offenses and those who advocate a practical resistance to 
the laws of the territory and justify and approve the commis
sion of crimes forbidden by it. The second subdivision of 
section 504 of the Revised Statutes of Idaho, requiring every
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person desiring to have his name registered as a voter to take 
an oath that he does not belong to an order that advises a 
disregard of the criminal law of the territory, is not open to 
any valid legal objection to which our attention has been 
called.

The position that congress has, by its statute, covered the 
whole subject of punitive legislation against bigamy and po
lygamy, leaving nothing for territorial action on the subject, 
does not impress us as entitled to much weight. The statute 
of congress of March 22, 1882, amending a previous section of 
the Revised Statutes in reference to bigamy, declares “ that 
no polygamist, bigamist, or any person cohabiting with more 
than one woman, and no woman cohabiting with any of the 
persons described as aforesaid in this section, in any territory 
or other place over which the United States have exclusive 
jurisdiction, shall be entitled to vote at any election held in 
such territory or other place, or be eligible for election or ap
pointment to or be entitled to hold any office or place of 
public trust, honor or emolument in, under or for any such 
territory or place, or under the United States.” 22 Stat., 31, 
ch. 47, § 8.

It is a general law applicable to all territories and other 
places under the exclusive jurisdiction of the United States. 
It does not purport to restrict the legislation of the territories 
over kindred offenses or over the means for their ascertain
ment and prevention. The cases in which the legislation of 
congress will supersede the legislation of a state or territory, 
without specific provision to that effect, are those in which the 
same matter is the subject of legislation by both. There the 
action of congress may well be considered as covering the en
tire ground. But here there is nothing of its kind. The act 
of congress does not touch upon teaching, advising and coun
seling the practice of bigamy and polygamy, that is, upon 
aiding and abetting in the commission of those crimes, nor 
upon the mode adopted, by means of the oath required for 
registration, to prevent persons from being enabled by their 
votes to defeat the criminal laws of the country.

The judgment of the court below is therefore affirmed.
Note.—The constitutions of several states, in providing for religious free

dom, have declared expressly that such freedom shall not be construed to
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excuse acts of licentiousness, or to justify practices inconsistent with the 
peace and safety of the state The constitution of New York of 1777 pro
vided as follows: "The free exercise and enjoyment of religious profession 
and worship, without discrimination or preference, shall forever hereafter 
be allowed, within this state, to all mankind : Provided, the liberty of con
science hereby granted shall not be so construed as to excuse acts of licen
tiousness, or justify practices inconsistent with the peace and safety of 
the state.’’ Art 38, 3 Charters and Constitution, 1838. The same declara
tion is repeated in the constitution of 1821 (art 7, sec. 3, id. 1347), and in 
that of 1846 (art 1, sec. 3, id. 1351), except that for the words “hereby 
granted ” the words “ hereby secured ’’ are substituted. The constitutions 
of California, Colorado, Connecticut, Florida, Georgia, Illinois, Maryland, 
Minnesota, Mississippi, Missouri, Nevada and South Carolina contain a simi
lar declaration.

State v. Pugsley.

(78 Iowa, 744.)

Body Stealing.

L Constitutional law —Trial by jury—Criminal jurisdiction.— 
Code of Iowa, section 4160, providing that “ when a public offense is 
committed on the boundary line between two or more counties, or 
within five hundred yards thereof, the jurisdiction is in either,” is not 
in conflict with the Constitution of Iowa, article 1, section 9, which 
provides that “ the right of trial by jury shall remain inviolate," when 
a statute similar to section 4160 was in force when the first constitution 
was adopted, and has remained so ever since.

2. Indictment and information — Venue — Variance.— Under Code 
of Iowa, section 4160, which provides that “ when a public offense is 
committed on the boundary line between two or more counties, or 
within five hundred yards thereof, the jurisdiction is in either ; ” and 
section 4306, declaring that “ no indictment shall be deemed insuffi
cient ... or ... be affected by any matter which was formerly 
... a defect, but which does not tend to prejudice the substantial 
rights of the defendant on the merits,” — an indictment charging the 
offense to have been committed in R. county, when it was in fact com
mitted in T. county, within five hundred yards of the T. county line, is 
sufficient, and not prejudicial to the rights of defendant Seevers, 
C. J., dissenting.

8. Criminal law —Evidence—Harmless error.—The admission or re
jection of evidence that is not of a controlling character, nor of such 
a nature that its introduction or rejection would have affected the 
issue, cannot be assigned as error.

4. Same Instructions,— A refusal to charge as requested by defendant 
is not error when the legal thought of such instruction was contained, 
substantially, in the general charge.
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8. Body stealing — Evidence — Motive.— On an indictment against P. 
for the disinterment of a dead body, which was to be burnt, and made 
to represent the carcass of Q., who was to disappear, and thus make 
payable the insurance on his life, the policies of insurance are admis
sible in evidence to prove the motive of the crime.

6. Same—Lawful authority.—Evidence that defendant disinterred a
body secretly during the night-time, concealed it, and th|t there was 
an attempt made to bum it, warrants a refusal to grant a new trial on 
the ground that there was no evidence to show that the body was dis
interred without lawful authority.

7. Same — Instructions — Inconsistency.— On an indictment for unlaw
ful disinterment, a charge was made to the jury that before they could 
find the defendant guilty they must find that “ he unlawfully dug open 
the grave mentioned in the indictment, and removed therefrom the 
remains, ... or that he advised, assisted or was in some way con
nected with the digging up and removal of said remains ; ” and another 
paragraph of the charge said : “ If you find from the evidence that 
the body was interred at M., and was, without legal authority, disin
terred . . . and removed, and that defendant aided, . . . en
couraged, . . . enticed, or in any manner procured the same to be 
done, then you should find him guilty." Held, that although the first 
paragraph of instruction is erroneous, there being no evidence to show 
that defendant dug up, or aided or assisted in any way in the removal 
of the body from the grave, yet, in view of the second paragraph of 
the instruction, the jury could not have been misled, and that, there
fore, the defendant was in no way prejudiced. See vers, C. J., and 
Reed, J., dissenting.

8. Witness — Examination — Damaging answers.—No just complaint
can be made when it happens that, as an incidental consequence of his 
answers to competent questions concerning his residence and occupa
tion, a witness discloses facts that tend to impair his credibility as a 
witness or to impeach his moral character.

Appeal from district court, Decatur county; John W. liar 

vey, judge.
Indictment against C. S. Pugsley for the unlawful disinter

ment and removal of the body of Arthur Lynch from a certain 
cemetery. Verdict of guilty and judgment accordingly. De
fendant appeals.

J. L. Brown, laughlin cfc CampbeU and E. W. Curry, for 
appellants.

A. J. Baker, attorney-general, for the state, appellee.

Seevers, C. J. 1. The defendant took the deposition of one 
Stevens, and the state, on cross-examination, asked the witness 
certain questions, which, and the answers thereto, are as fol-



102 AMERICAN CRIMINAL REPORTS.

lows: “ Where are you now living? Answer. Bedford. What 
are you doing there? A. Waiting for court to come. Where 
are you stopping at this time? A. I am in the jail of Taylor 
county. How long have you been in jail? A. Since the last 
part of February.” To the last two questions the defendant 
objected when the deposition was taken, and filed a motion to 
strike the same out of the deposition. This motion was over
ruled, and the foregoing questions and answers were read to 
the jury. It was conceded, when the deposition was taken, 
the witness had been indicted for larceny and was confined 
in jail on such charge; but there was no evidence tending to 
show that he had been convicted or even tried. Counsel for the 
defendant insist that the object and purpose of the questions 
asked, and the evidence elicited in response thereto^ was to 
disgrace the witness, cast suspicion on and weaken his evidence 
in chief, and that the mere fact a person had been indicted 
and is confined in jail has no tendency to impair his credi
bility as a witness or to impeach his moral character. In sup
port of these views People v. Elster, 3 Pac. Rep., 884; Same 
v. Hamblin, 68 Cal., 101 ; Kitteringham v. Dance, 58 Iowa, 632 ; 
Slocum v. Knosby, 70 Iowa, 75, are cited. The two last cases, 
clearly, are inapplicable, and in the former the witness, in sub
stance, was asked whether he had ever been arrested for a 
felony, and he was compelled to answer the question asked. 
This was held to be erroneous because the evidence had no 
tendency to impeach the credibility of the witness. The case 
at bar is essentially different. It is competent to ask a witness 
what is his occupation and where he resides ; and such is the 
settled practice in this state. Therefore it follows that if, in 
answer to competent questions so framed as to elicit the in
formation just stated, the facts disclosed have a tendency to 
disgrace the witness, affect his credibility or weaken his evi
dence, no just complaint can be made that such effect is pro
duced, for the reason that it is an incidental consequence 
which follows or results from the introduction of competent 
evidence.

2. The evidence clearly shows that Mormontown cemetery 
is situate in Taylor county, but within five hundred yards of 
the line between it and Ringgold county. It will be observed 
that the indictment charges the criminal act was committed
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in the last-named county ; and it is provided by statute, “ when 
a public offense is committed on the boundary of two or more 
counties, or within five hundred yards thereof, the jurisdiction 
is in either county.” Code, § 4160. Counsel for the defendant 
contend that the offense charged is of a local and not of a 
transitory character ; that it is like burglary, which of neces
sity must be committed by breaking into a building, which 
must be described as being Situate in some county ; and so 
here the cemetery from which the disinterment is made must 
be properly described as being situate in a county ; and the of
fense must be proved as stated in the indictment; that the fact 
that the cemetery is within five hundred yards of the county 
line is immaterial unless the indictment so charges. In other 
words, the defendant claims that he cannot be tried in King- 
gold county for an offense committed in Taylor county, unless 
it is charged in the indictment that the offense was committed 
in the last-named county, and within five hundred yards of the 
boundary line between it and Kinggold county. In support 
of this proposition the following authorities are cited : People 
v. Sinter, 5 Hill, 401 ; Haskins v. People, 16 N. Y., 344; Peo
ple v. Scott, 74 Cal., 94 ; Miles v. State, 23 Tex. App., 410 ; 
Chevarrio v. State, 15 Tex. App., 330. The contention of the 
attorney-general is that the statute in express terms gives the 
court in either county jurisdiction of the offense, and, there
fore, it may be well charged to have been committed in one 
count)r, and the defendant convicted when the evidence shows 
it was committed in the other, but within five hundred yards 
of the boundary line. He cites and relies on State v. Robin
son, 14 Minn., 451 (Gil., 333). The indictment in that case was 
found in and by a grand jury of the county of Carver, and it 
charged the offense was committed “ in the county of Scott, 
in the state of Minnesota, within one hundred yards of the 
dividing line between said county of Scott ” and the county of 
Carver. There is a statute in Minnesota which provides that 
“ offenses committed on the boundary lines of two counties, 
or within one hundred rods of the dividing line between them, 
may be alleged in the indictment to have been committed in 
either of them, and may be prosecuted and punished in either 
county.” The indictment was held to be sufficient, and there 
is no doubt the holding is correct. As we understand, how-
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ever, the court went further, and held that the indictment 
would have been sufficient if it had simply alleged the offense 
had beeit committed in the county of Carver. This last hold
ing is, however, clearly dictum. There was no such question 
before the court. It is provided by statute that no indictment 
shall be deemed insufficient, nor can the trial, judgment or 
other proceedings be affected by “any matter which was for
merly deemed a defect or imperfection, but which does not 
tend to prejudice the substantial rights of the defendant on 
the merits.” Code, § 4306. A majority of the court are of 
the opinion that, under this statute, the failure of the pleader 
to state accurately the place where the offense was committed 
was in no respect prejudicial. The thought being that the 
only reasons for so stating the place are, first, that the de
fendant may be informed with sufficient certainty of the par
ticular offense charged, and while it may be considered that, 
ordinarily, the place where a local offense is committed is an 
important factor in the description of the offense, yet as in 
this case the cemetery, or place where it was committed, is 
stated, the thought is that the substantial rights of the defend
ant were not prejudiced by locating it in the wrong county ; 
secondly, although the place is wrongly stated, the defendant 
could readily, had he been acquitted and again indicted, show 
by parol that the two offenses were in fact the same. In these 
views the writer hereof is unable to concur, for the reasons 
that in such case the defendant might be indicted in Taylor 
county, and in such case the indictment would accurately de
scribe the offense as having been committed in that county. 
Upon introducing parol evidence to establish the identity of 
the two offenses he would be met with the objection that the 
indictments charged the offenses in two different counties. It 
must be conceded, I think, that there are douhts whether, in 
such case, parol evidence would be admissible to contradict 
the indictment. But, conceding it would be, it has always 
been held that the fact that the county or district in which 
the crime was committed was within the jurisdiction of the 
court should be accurately stated, and that the proof must 
sustain such allegation. Queen v. Mitchell, 2 Adol. & E., 636. 
When the place, county or district is correctly stated in the 
indictment, the defendant is not driven to the necessity of in-
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traducing oral evidence, which he may or may not be able to 
obtain ; but his plea of a former acquittal ordinarily is sus
tained by the introduction in evidence of the record in the 
former case. lie therefore, in such case, it seems to me, is 
prejudiced by the failure of the indictment to state that the 
offense was committed in Taylor county within five hundred 
yards of the boundary line between it and Itinggold county. 
The name given to the cemetery makes no difference, unless 
it intensifies the error of the court, because it is described as 
being in Itinggold county, and there is nothing in the record 
which tends to show that there is not such a cemetery in that 
county.

3. It is urged with much force and vigor that section 4160 
of the code is unconstitutional, for the reason that the consti
tution must be construed as if it expressly provided that an 
indictment can only be found by a grand jury of the county 
where the offense is committed, and that the trial jury shall 
come from such county. The first constitution of this state 
was adopted in 1846, and it contained the following provision : 
“ The right of trial by jury shall remain inviolate, but the gen
eral assembly may authorize trial by jury of a less number 
than twelve men in inferior courts.” This constitution was 
superseded by the one now in force, which was adopted in 
1857, and it contains, in substance, the same provision. A 
statute precisely the same as section 4160 of the code was in 
force when the first constitution was adopted,— Revision (Blue 
Book) 1843, p. 153, § 40,— and such a statute has been in force 
at all times since 1843. This being so, the right of trial by 
jury is the same now as it wTas when the first constitution 
was adopted, and therefore the statute in question is not 
unconstitutional, for the reason that constitutional rights of 
the defendant have not been in any respect impaired. The 
authorities cited by counsel are not applicable.

4. A witness for the state was asked a leading question, to 
which counsel for the defendant objected for that reason, 
whereupon the court said, in the presence of the jury: “I 
don’t know why this witness has been answering as he has. 
He is not answering as prompt as he might. Any person can 
see that. I will let the state lead him. I have no doubt about 
a part of that being correct, though.” This language of the
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court is criticised by counsel, and he contends the defendant 
was prejudiced thereby. The language used by the court is, 
we think, somewhat objectionable ; but whether it was preju
dicial may be doubtful, and we are not called on to determine 
such question. It will be observed that no objection was 
made to the remarks made by the court, and that the only 
objection made was that the question was leading. It was 
clearly within the sound legal discretion of the court to permit 
the counsel for the state to ask the witness leading questions, 
and our examination of the record satisfies us that such dis
cretion was not abused.

5. The theory of the state was, and there was evidence tend
ing to prove, that one Quigley had procured insurance on his 
life, and that the body was disinterred and attempt made to 
burn it. Quigley was to disappear, and the claim made he 
was dead, so as to procure the insurance. The insurance poli
cies were introduced in evidence, against the objection of the 
defendant ; and in this respect it is insisted that the court erred. 
But we think otherwise. It is always competent to prove a 
motive for the commission of any crime, and therefore the 
policies of insurance were properly admitted in evidence.

6. One Quigley was introduced as a witness by the state. 
Ilis name is not indorsed on the indictment. The state claims 
a notice was served on the defendant that Quigley would be 
introduced as a witness. The proof of service of such notice 
is as follows ^ “ State of Iowa, Ringgold County: I hereby 
certify that I personally served the within notice on the within- 
named defendants, A. E. King and C. S. Pugsley, by reading 
to them, and by delivering to each of them personally, à copy 
of the same, in Ringgold county, Iowa, on the 1st day of June, 
1885. James Beard, Sheriff.” "it is objected that such proof 
of service is insufficient, because, first, it does not appear that 
the original notice was read to the defendant, but that it 
affirmatively appears that a copy thereof was read to and de
livered to him. The proof of service is that the within notice 
was read, and a copy thereof delivered to the defendant. This, 
we think, is the proper construction of the return ; for, in the 
absence of any showing to the contrary, it will be presumed 
it was written on the original notice. Second, it is said it 
should have been verified, and that the return of the sheriff is
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not sufficient. But we think otherwise. The sheriff is an 
officer of the court, whose duty it Is to serve such notices, and 
his return proves itself.

8. It is contended by counsel for the defendant that the 
court erred in submitting the case to the jury, and in refusing 
to grant a new trial, for the reason there was no evidence 
tending to show the body was disinterred without lawful au
thority. But we think the court did not err in this respect. 
There was evidence tending to show the disinterment was 
during the night-time, and secretly made. The body was con
cealed for several days, and then an attempt made to burn it. 
Besides this, there was evidence tending to show it was disin
terred for an unlawful purpose. We have a clear conviction 
that the court rightly submitted the case to the jury, and that 
in the respect mentioned the verdict is sustained by the evi
dence.

9. The court instructed the jury that, before they could find 
the defendant guilty, they must find that he “unlawfully dug 
open the grave mentioned in the indictment, and removed 
therefrom, without lawful authority, the remains of Arthur 
Lynch, as alleged in the indictment, or that he aided, assisted, 
or advised, or was in some way connected with, the digging 
up and removing said remains.” In another paragraph of the 
charge the court said : “ And in this case, if you find and be
lieve from the evidence that the body of the said Arthur Lynch 
was interred in the cemetery at Mormontown, and that the 
place of interment of said body was within five hundred yards 
of the Itinggold county line,” and that such body “was, with
out lawful authority, wilfully or mtentionally dug up . . . 
in the manner as alleged in the indictment, and the defendant 
aided, assisted, encouraged, enticed, or in any manner procured 
the same to be done, then you should find him guilty.” It is 
objected that the first instruction is erroneous, because there 
is no evidence tending to show that the defendant dug up or 
aided or assisted in any way in removing the body from the 
grave; and we are unable to discover any such evidence in 
the record, but there is evidence tending to show that the de
fendant is an accessory, and advised and abetted others in the 
commission of the crime. A majority of the court, however,
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think that, in view of the second instruction and the entire 
record, the jury could not have been misled by the first in
struction, and therefore the defendant was in no respect prej
udiced thereby. The writer and Mr. Justice Reed think 
otherwise, and are unable to see that the second instruction 
qualifies the first in any material degree, for the fact remains 
that, under the first instruction, the question whether the de
fendant dug up the body, or ajded in digging it up, was sub
mitted to the jury ; and if the second qualifies this thought, it 
must, of course, be contradictory to the first instruction ; and 
the rule is well settled that it is prejudicial error to give con
tradictory instructions if one of them is erroneous, for the rea
son that it is impossible to tell which the jury followed. The 
minority of the court think that the two instructions are in 
perfect accord and mean precisely the same thing. It is well 
settled that prejudice is presumed to follow error, and the 
minority are unable to comprehend how it can be fairly said 
no prejudice resulted from the erroneous instruction. There 
are many cases in'which it has been held that an instruction 
which there is no evidence to sustain is erroneous, and the mi
nority are unable to recall a single case in which it has begn 
held not to be prejudicial. The case most nearly, like this is 
State v. Myer, 69 Iowa, 148, in which an instruction that *f the 
defendant aided and abetted in the larceny he was guilty of the 
crime charged was held to be erroneous. The converse of this 
holding must be equally erroneous. It is true that in the cited 
case it is, perhaps, evident the jury considered the question 
whether the defendant hided in the commission of the crime. 
But this can make no difference, for the reason the presump
tion must in all cases be indulged, and the rule has been ap
plied in many cases that the jury must and do consider all 
«questions submitted to them by the court and follow the in
structions. This court has in many cases held that the in
structions, w hether right or wrong, constitute the law of the 
case, and that it is the duty of the jury to follow them. There
fore it is that the^ponclusive presumption prevails the jury did 
so. The court, however, is united in the opinion that the de
fendant, under the statute, was properly charged or described 
as principal in the indictment, and that evidence was admissi-



STATE v. PÜGSLEY. o 109

ble tending to show he simply.aided and abetted in the com
mission of the crime. Code,' § 4314; State v. Heesian, 58 
Iowa, 68.

10. Certain evidence introduced by the state was objected 
to by defendant, and the objectitfhoverruled, and evidence of
fered by the defendant was objected to by the state, and the 
objection sustained. These rulings are complained of. We 
have carefully examined the record, and, in our opinion, the 
errors claimed to exist have no foundation. The evidence in
troduced and that rejected was not of a controlling character, 
and had it been introduced or rejected the result would not 
have been affected. As to this we have no doubt, and there
fore the rulings were not prejudicial.

11. It is said the court erred in refusing the first instruction 
asked by the defendant, but we think the fourteenth paragraph 
of the charge embraces substantially the same legal thought, 
and therefore the court did not err in the respect mentioned. 
Several of the paragraphs of the charges are said to be errone
ous, but we have carefully examined them all and feel wêll 
satisfied they are not well founded. The judgment of the dis
trict court is affirmed.

NOTE.— One who exhumes a body under the direction of an officer having 
authority to make exhumations and dissections tiihjhe purpose of discover
ing crime is not guilty of body stealing, nor of violation of sepulcher, even 
though the motive which induced the exhumation was a bad one and the 
officer had not taken the regular proceedings provided by law in such cases 
to authorize him to make such exhumation. People v. Fitzgerald, 7 Am. 
Cr. R, 101.

That it is a crime at common law to wantonly disturb a corpse, see Com. 
v. Slack, 19 Pick. ; Rex v. Lynn, 1 Leach, 497.

It is a crime to dig up and remove a dead body for dissection, or to sell a 
dead body for dissection. Reg. v. Sharp, 7 Cox, C. C., 214 ; Tate v. State, 6 
Blackf., 110; Com. v. Loring, 8 Pick., 870 ; Reg. v. Furst, 8 Cox, C. C., 18. At 
common law a wife lost all control over the body of her husband after its 
burial Wynkoop V. Wynlcoop, 6 Wright, 293.
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Motsinger v. State.

(123 Ind, 498.)

Blackmail : Construction — Evidence.

L Under Revised Statutes of Indiana, 1881, section 1926, which provides 
that any one who threatens to accuse, or sends a letter threatening to 
accuse, any person of a crime punishable by law, or of any immoral 
conduct which, if true, would tend to disgrace such person, or in any 
way to subject such person to ridicule or contempt of society, with in
tent to extort gain from such person, is guilty of blackmail ; and when 
the letter containing the threats is ambiguous, the ambiguity may be 
explained by parol evidence.

2. A charge that a person has solicited sexual intercourse with the wife of 
another is a charge of immoral conduct which, if true, would tend to 
disgrace him, and subject him to the contempt of society. It is im
material whether or not the person so accused is guilty of the matter 
with which he is charged.

Appeal from circuit court, Washington county; Thomas L. 
Collins, judge.

Information against William O. Motsinger.

MitcheU <6 Mitchell, for appellant.
W. T. Brannaman and Z. T. Michener, attorney-general, 

for the state. • , •

Coffey, J. This was a prosecution by the state, against the 
appellant, under the provisions of section 1926, Revised Stat
utes 1881. The court overruled a motion to quash the affi
davit and information in the cause, and the appellant excepted. 
The question presented for decision relates to the correctness 
of this ruling. Omitting the caption, the affidavit charging 
the appellant with the crime for which he was tried is as fol
lows: “James W. Barnett, being duly sworn, upon his oath 
says that William Motsinger, on the 1st day of November, 
1889, at and within Washington county, in the state of Indi
ana, did then and there, unlawfully and feloniously, in writ- 

r> ing, which said writing w^s then and there delivered by due 
course of mail, by which it was sent by said William Mot
singer to said Jam^W. Barnett, demanded "of and from 
James W. Barnett a sum of money, to wit, $10, and did then 
and there, feloniously, in said writing, threatened to accuse the 
said James W. Barnett of certain immoral conduct which, if
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true, would tend to degrade, disgrace, and subject to the rid
icule and contempt of society him, the said James W. Bar
nett, to wit, insulting the wife of said William Motsinger, 
meaning then and there and thereby that said James W. Bar
nett had asked the wife of said William Motsinger to have 
sexual intercourse with him, the said James W. Barnett, which 
said writing was then and there knowingly sent by mail by 
said William Motsinger, and then and there received by mail 
at the postoffice at Pepin, Indiana, by said James W. Barnett, 
which said writing is in the words and figures following: 
‘Nov. 1 — 89. Mr. Barnett —Sir: You can come up and set
tle with me for the way you talked to my wife, or go to court, 
just as you like. I will tell it all over the country. It is a 
note that a woman can’t go tC milk without being insulted. 
Come up right away. Y^urs, Wm. Motsinger. If you will 
pay what I think what is right, I won’t say anything about it 
to anybody. $10.00 will do. W. O. M. to James W. Bar
nett,’— unless he, the said James W. Barnett, would then and 
there give to the said William Motsinger the said sum of $10 
of the goods and chattels of said James.W. Barnett, with the 
intent then and there and thereby, feloniously, to- extort and 
gain from the said James W. Barnett the sum of $10 in cur
rent money, of the value of $10, contrary,” etc. The infor
mation follows the affidavit. The statute upon which this 
prosecution is based provides that whoever, either verbally or 
by any letter or writing, or any written or printed communi
cation, demands of any person, with menaces or personal 
injury, any chattel, money, or other valuable security; or 
whoever accuses, or threatens to accuse, or knowingly sends or 
delivers any letter or writing, or any written or printed com
munication, with or without the name subscribed thereto, or 
signed with a fictitious name, or with any letter, mark or des
ignation, accusing, or threatening to accuse, any person of any 
crime punishable by law, or of any immoral conduct which, if 
true, would tend to disgrace such person, or in any way to 
subject him to ridicule or contempt of society, or to do any 
injury to the person or property of any one with intent to ex
tort gain from such person, any chattel, money or valuable 
security, or any pecuniary advantage whatever, etc.,— is guilty 
of blackmailing.
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The chief contention of the appellant, and the only one going 
to the merits of the case, is that the letter set out in the affi
davit does not contain a threat to accuse the prosecuting wit
ness of immoral conduct which, if true, would tend to disgrace 
him, or in any way subject him to ridicule or to contempt of 
society, and that we must look wholly to the writing itself, 
and cannot go behind it to look for or ascertain its meaning. 
We do not agree with the appellant in this contention. The 
charge in the affidavit is that the conduct with which the ap
pellant intended to charge the prosecuting witness was that of 
soliciting the wife of the appellant to have sexual intercourse 
with him. The letter was ambiguous, and such ambiguity 
might be removed by proper averments and proof. Wharton, 
in his work on Criminal Law (7th ed., vol. 2, § 1665), treating 
of the subject under consideration, says : “ A letter, when am
biguous, may be explained by parol proof of extraneous facts, 
as well as by declarations of the writer. The prosecutor may 
be asked as to what appeared to him to be the meaning of the 
letter. The meaning is for the jury, if the terms be ambig
uous, and is to be inferred from all the circumstances of the 
case.”

As to whether the prosecuting witness was guilty of the 
charge was wholly immaterial ; and to charge him with solic
iting sexual intercourse with the wife of the appellant would 
be to charge him with immoral conduct which, if true, would 
tend to disgrace him and, subject him to the contempt of so
ciety. Kessler v. State, 50 Ind., 229.

In our opinion the affidavit and information before us charge 
the appellant with a public offense, and the court did not err 
in overruling the motion to quash the same.

Judgment affirmed.

Note.— Parol proof is always admissible to explain.— It is well settled 
that parol evidence is always admiwible to explain the threat used or in
tended. People v. Gillian, 2 N. Y. 8., 476; State v. Linthicum, 68 Me., 66; 
Reg. t). Tucker, 1 Moody, C. C., 134 ; Reg. v. Cooper, 8 Cox, C. C., G47 ; Reg. 
v. Handy, 4 id., 243. To prove the intent with which the words were used, 
evidence of prior threats is admissible, and also former statements of the 
writer. Rex v. Cooper, supra; Reg. v. McDonald, 5 Cox, C. C., 153. And 
then from all the circumstances proven the jury may infer the meaning of 
the words, if they .are ambiguous, and the intention of the writer. So evi
dence of the relations of the parties, that the letter was sent as a joke, and



é «

JOHNSON ». COMMONWEALTH. H3

that the prosecutor had shortly before played severe jokes on the defendant, 
is admissible. Notre» ». The State, 95 Ind., 73 ; S. C., 48 Am. R, 700.

What constitutes.— The threat must be one which is naturally calculated 
to cause alarm. Reg. ». Walton. 9 Cox, C. CL, 268. A false statement that a 
warrant has been issued to arrest a party is such a threat Com. ». Murphy,
12 Allen, 449. A threat to enter a criminal complaint (Com. ». Carpenter, •
108 Mass., 15) is indictable. Where one, under the guise of friendship, wrote 
a letter falsely representing that an indictment was to be preferred against 
the son of him to whom the letter is written, and the writer by his influence 
could prevent the finding of the indictment, the latter was guilty of the 
offense. People ». Thompson, 97 N. Y., 313. But it is not essential to con
stitute the offense that the party against whom the threat is made should 
be really frightened. State ». Bruce, 24 Me., 71. The right to take and 
prosecute an appeal is property within the meaning of the California code, 
so that a threat made to induce one to dismiss an appeal is a threat made 
with intent to extort property ; and it is immaterial whether the letter con
taining it be signed or not People ». Codman, 67 Cal, 562. Charges that 
a man has been guilty of illicit sexual intercourse constitute the offense.
People ». Wightman, 7 Am. Cr. R, 101.

What is not.— A threat to accuse another of a crime, if made for the pur
pose of inducing another to pay a just .debt is not within the statute of 
blackmailing. State ». Hammov, 80 Ind., 80; SC., 41 Am. Rep., 791. A 
husband who in good faith employed attorneys to sue for the seduction of 
his wife is not criminally liable for demanding money in settlement of the 
suit McMillan ». The State, 60 Ind., 216.

Johnson v. Commonwealth.

(89 Ky.,—; 13 & W. R, 520.)

Bribery at Elections.

1. Where a denial of the right of suffrage and to hold public office is an
nexed to the punishment imposed on conviction of a misdemeanor, an 
appeal will lie to the court of appeals, though the fine imposed is in
sufficient to give the court jurisdiction.

2. At a trial for receiving a bribe to vote for a certain candidate for con
gress, the testimony for the commonwealth was that of a single wit
ness, who testified that he loaned defendant $5, but not to influence his 
vote, though he did not know that he would have loaned it but for the 
election ; and that the accused entertained the same political views as 
witness. Held, that a motion to dismiss should have been granted.

8. Defendant requested an instruction that the jury must believe that the 
money was given accused to influence his vote, and that for such 
money the accused did vote as requested, and that if the money was in 
good faith loaned the accused was not guilty. Held, that it was im
properly refused.

8
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Appeal from criminal court of Carter county.
J. D. Jones, for appellant.
P. W. llariin, attorney-general, for the commonwealth.

Pkyob, J. The appellant, James Johnson, was indicted by 
a grand jury of the Carter criminal court for the offense of 
unlawfully receiving a bribe in money paid to him by one 
Strother; that for a consideration in money paid to him by 
Strother he voted for T. H. Paynter, who was at the time a 
candidate for a seat in the house of representatives of the 
United States. There was a demurrer to the indictment for a 
failure to allege where the vote was cast, or that an election 
was held in the county of Carter for representative. While 
the indictment should have been more specific, and the de
murrer sustained, it is proper to notice other questions raised, 
and upon which this case will be finally determined in the 
court below. It is first insisted by the att<4ney for the state 
that the appeal should be dismissed, as it is an indictment for 
a misdemeanor, and the fine imposed is only $10. The code 
gives this court jurisdiction (now belonging to the superior 
court) where the fine exceeds $50. Sec. 347, Carroll’s Code. 
This being a misdemeanor by statute, it is urged that the ex
tent of the punishment cannot give the jurisdiction unless the 
fine exceeds $50. There is no imprisonment imposed in this 
case, and the fine made at $10 only, which is much less than 
th? sum fixed by the statute. It provides that “ any person 
guilty of receiving a bribe for his vote at an election, or for 
hW services or influence in procuring a vote or votes at an 
election, shall be fined from fifty to five hundred dollars, and 
be excluded from office and suffrage.” How the jury arrived 
at the amount of a fine not authorized by the statute is not 
explained ; but, if the party is guilty, the fact that he was 
made to pay a less fine than that authorized by the statute to 
be imposed affords no ground for a reversal, and if this was» 
the only punishment inflicted the appeal would be dismissed. 
It is plain that if the fine had been $500, the limit prescribed 
by the statute, the superior court would have had jurisdiction, 
and a denial of the right of suffrage being annexed to the 
penalty and imposed by the court below, the jurisdiction of 
this court would attach, as a franchise involving the inesti-
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mable right of suffrage is directly involved in the issue. The 
court below, after the verdict of guilty, pronounced this judg
ment: “ And it is further adjudged by the court that the de
fendant shall hereafter be disqualified from holding or dis
charging the duties of any office of honor, trust or profit under 
the laws of this state, or any town, or city, or municipality 
thereof, and prohibited from exercising the right of suffrage 
within the state/of Kentucky during his natural life.” That 
dollars and cents are to be more highly valued in determining 
the jurisdiction of this court by reason of the statute than the 
right of suffrage or the infliction of a punishment that de
grades the offender for all time cannot be conceded, and, 
while the offense is termed a misdemeanor, the deprivation of 
such a right will be treated in this court as a direct proceed
ing to deprive the offender of the rights of a citizen, and the 
judgment entered by the court below, depriving the appellant 
of the right to vote and of the right to hold office, being the 
result of the verdict imposing the fine, this court will neces
sarily assume jurisdiction of the entire judgment. It was 
never contemplated by the law-making power that an appeal 
could be prosecuted from the judgment imposing a fine of 
$500, and not from a judgment entered by the court based on 
a verdict for that amount, or a less sum, by which, during the 
natural life of the offender, he is prohibited from holding any 
office of trust or profit within this commonwealth. The of
fense is a high misdemeanor, and, depriving the citizen of a 
most sacred right, he can be heard in this court. Cheek v. 
Com., 7 S. W. R, 403.

Strother, the witness for the state, says that he loaned the 
appellant $5, but not to influence his vote in any manner, but 
did not know that he would have loaned it but for the elec
tion ; that the accused entertained the same political views 
that the witness did. On this testimony, it being all intro
duced by the state, the defense moved to dismiss the indict
ment because no offense had been proven. The court refused 
the motion. This was error. The distinct charge was that 
the accused had voted for Paynter for congress, and received 
a bribe to do so. The voting was by ballot, and there was 
no evidence by the state that any such vote was cast. The 
system of voting by ballot is based upon the idea that it makes
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the action of the voter independent, and to enable him to cast 
his vote as lie pleases. No one has the right to examine the 
ballot of the voter, or to testify as to its contents with a 
knowledge acquired in any other mode than the information 
given him by the voter himself. His ballot, says Mr. Justice 
Cooley, is absolutely privileged, and the veil of secrecy should 
be impenetrable unless the voter voluntarily lifts it. Cooley, 
Const. Lim., 762. It places the voter beyond the influence of 
wealth and power, and if the manner of his voting is open to 
investigation, as any other issue, the virtue of the system is 
destroyed. The jury, therefore, had no right to sjieculate as 
to the person for whom the vote was cast, or to reach such a 
conclusion from the former political convictions of the accused. 
The motion to dismiss should have been sustained.

The court below having refused to dismiss the case, the ac
cused then testified substantially as the witness for the state, 
but admitted that he voted for Paynter. At the conclusion 
of the testimony the court instructed the jury that if the ac
cused, in consideration of a bribe in money paid him by 
Strother, voted for Paynter, they must find the defendant 
guilty. The defendant then asked the court to say to the 
jury, in effect, that they must believe the money was given 
him by Strother for the purpose of influencing his vote, and 
that for said money the accused did vote for Paynter ; that if 
the money was in good faith loaned the accused is not guilty. 
This is, in substance, the instruction asked by defendant and 
refused. What conclusion the jury reached as to the facts 
necessary to constitute bribery does not appear ; but we see 
no reason for refusing an instruction based on testimony con
ducing to show, at least, that it was a loan of the money in 
good faith, and not for the purpose of influencing the vote for 
Paynter. The defense, in so far as it was sustained by the 
testimony, should have been presented to the jury, and the 
failure to do so may have led their minds to the conclusion 
that a case of bribery had been made out. The judgment 
below is reversed, and remanded for proceedings consistent 
with this opinion. A new trial will be granted

Note.— Bribery—What constitute*.— Bishop defines bribery as the vol
untary giving or receiving of anything of value in corrupt payment for an 
official act done or to be done. 2 Bishop, Cr., § 95. The offering to give or
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receive the bribe perhaps will constitute the crime. Dislion v. Smith, 10 la., 
212 ; State v. Jackson, 73 Me., 91 ; Walsh v. People, 65 III, 58. The gist of 
the offense seems to be the tendency of the bribe to pervert justice in any 
of the governmental departments, executive, legislative or judicial. State 
v. Ellis, 33 N. J. L, 102 ; 2 Bishop, Cr., § 96. But the offer must be a corrupt 
one, because an offer to render a public service would not be a corrupt offer. 
The offer to furnish lands, buildings, etc., for a public purpose, to build a bridge 
between two towns, to give a promissory note for the benefit of a county high 
school, in order to influence voters in the exercise of the suffrage, is not 
bribery. Dislion v. Smith, supra. The offense may be committed by a jus
tice of the peace regarding a case which is not yet instituted and which is 
to be brought before him. Barefleld v. State, 14 Ala., 603 ; Wells v. Taylor, 
5 Mont, 202 ; Hall v. Marshall, 80 Ky., 552. If one pays money to an elector 
to simply vote it is bribery. Rex v. Plympton, 2 Ixl. Raym., 1377. And also 
to forbear voting. Rex v. Ishcnrood, 2 Keny., 202. It is quite immaterial 
whether the giver of the brilie profited by the act sought to be influenced or 
not Glover v. State, 109 Ind., 391. It is bribery to pay a witness to avoid 
the service of a subpoena. Scroggins v. State, 18 Tex.’App., 298. No subse
quent conduct of tiie person bribed can exculpate the defendant O'Brien 
v. State, 7 Tex. App., 181. It has been held, however, that inasmuch as a 
note given to a public officer to influence his public action was void as 
against public policy, an indictment charging the officer with having re
ceived a promissory note in payment of a bribe does not charge the receiv
ing of a thing of value. State v. Walls, 54 Ind., 561. An offer made by a 
candidate to the tax-payers to pay back into the treasury a portion of his 
salary if elected is not a bribe. State v. Church, 5 Oreg., 875. An offer by 
an alderman to accept a brilie is a solicitation to commit an offense and is 
indictable. Walsh v. People, 65 III, 68.

The People v. Wm. M. McCord.

(76 Mich., 200.)

Burglary : Evidence of detectives.

1. The offense of burglary cannot be made out without clear proof of the
breaking.

2. It would be a disgrace to the law if a person who had taken active meas
ures to persuade another to enter his premises and take his property 
can treat the taking as a crime. What is authorized to be done is no 
wrong in law to the instigator.

3. If a crime can be readily prevented without injuring the criminal, every
wanton injury is a trespass and may become a crime.

Herbert M. Elliott, for the people.
Charles li. llennj, for defendant.

I
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Campbell, J. Respondent was charged with the offense of 
breaking and entering by night into the store of Richards, 
Hubbell & Co.,nf Baldwin township, Iosco county, with in
tent to commit larceny, and was convicted. There was testi
mony indicating without doubt that he entered the store in 
question with the intention of stealing. There was also testi
mony tending to deny the criminal quality of what he did, 
both on the ground of drunkenness and that of being led to 
enter the premises while more or less intoxicated by some one 
else, whose act would exonerate him. Some of the prominent 
facts require to be mentioned. It appears that four persons, 
provided with weapons, were at the store at the time in ques
tion, which was about 1 o’clock in the morning of October 21, 
1888. One of these persons was Mr. Hubbell, a member of 
the firm. The others were there to help. Two, one of whom 
had also a sledge-handle, were armed with revolvers ; one "with 
a gun and another with a sledge-handle. They were expect
ing him, and on his entry in the store he was set upon and 
shot in the head, having one eye put out, and suffering very 
serious wounding and beating. He was accompanied by one 
Robert Flint, who had told the occupants when the act was 
to be done. Flint, although disguised, was recognized and 
not molested. Flint was not an officer or detective, but ap
pears to have taken up under some arrangement the business 
or part of a detective for the time. He had been employed 
by certain persons to look up certain other persons supposed 
to have committed some crimes, and his pecuniary interest 
depended partly at least on his securing conviction. It is 
urged that respondent was led into what he did by Flint for 
the purpose of entrapping him,— advantage being taken of 
his intoxication, if that was not actually induced for the pur
pose ; and it is claimed this went far enough to exonerate re
spondent. The building was entered by means of a standing 
ladder, n'ot placed by respondent, reaching up to a window 
up-stairs in a tin-shop. This window, which was one sliding, 
and not lifting, and usually held in place by a nail, was on 
that night left unfastened. The record does not clearly indi
cate that the tin-shop was part of the store, but it was as
sumed, and perhaps was so. A door down stairs, which opened 
into the store proper, was also left unfastened, and apparently
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had nothing generally to hold it but a hook, which was not 
then in the staple. The two persons went into the store with 
no noise whatever to indicate their presence. As already in
dicated, Flint was not molested at all, while respondent was 
very badly maimed and hurt. Flint, when asked how he 
eame to be there that night with McCord, says: “I went 
there with William McCord under the direction of Dr. Web
ster, and also Mr. Hubbell.” When asked who was leading 
this arrangement in the store,— of going in,— he said: “ Well, 
neither of us was leading it.” But, when asked who organized 
or planned the job, he said it was McCord ; and, in answer to 
further questions, testified to his previous interviews with re
spondent, and habituât frequenting saloons with him nearly 
every night. Comimr down to the night in question, he said 
he and McCord, witlva third person, were in a saloon together 
until after 9 o’clock, when they separated and McCord went 
towards home, and that they met by concert after midnight, 
and went to the store. On this evening Flint says he looked 
after respondent in several places before he found him in 
Henry’s saloon, and gave respondent to understand he was 
ready for anything. Flint’s story is not consistent as to their 
occupation between 9 apd midnight ; but when asked the par
ticular question he always answerechthat McCord w as the in
stigator. The only person sworn as a, witness who was not in 
some way concerned in the transactions testified to seeing re
spondent drunk, on his way home, late in the evening, and 
Flint stopping him. Respondent himself, when on the stand, 
testified that a member of his family was sick, and he did not 
want to go through the store ; but that Flint stuck to him 
through the evening and finally persuaded him, while drunk, 
to go and do what wras done. One Fox, who was with Flint 
and McCord in a part of their evening’s dissipation, corrob
orated McCord’s story as to his desire to go home to his family, 
and their sickness alleged as the reason. ^

This is enough to indicate the nature of the contention. 
The court in charging the jury spent a little time in telling 
them about the various statutes concerning burglary in dwell
ings, and then informed them of the statutory elements of the 
crime charged, and what must be shown. Upon this no fault 
is found. But the court then mentioned as an important in-
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quiry, whether the act was done by a “ sane person, in his 
right mind.” “ That," he said, “ must be proven to you be
yond a doubt ; because a man that has not got any mind can
not form an intent, whether he is intoxicated or whether he 
is crazy.” He added, under exception : “I think the fact as 
to breaking and entering the building has been proven pretty 
fully to you by the people. Defendant admits that he went 
there, climbed up the ladder and went through the window, 
from the roof into the building, and that he was caught there. 
He says they were there for the purpose of stealing. Now, I 
don’t care whether the window was nailed or it was not. If 
it was shut, and they went there from the roof up this ladder, 
it was a breaking such as this law contemplates. The only 
real question for you is whether this man was intoxicated so 
that he was not accountable for what he did.” The court 
then, after some discussion of drunkenness in connection with 
the criminal purpose, which is objected to chiefly because 
claimed to have put the facts more strongly than was war
ranted, proceeded to argue very forcibly the reasons why re
spondent was not incapable of responsibdity, and laid before 
the jury their duty in the premises, dwelling rather heavily 
on the duty of convicting guilty men. The charge concluded 
as follows : “ Of course, there has been considerable said about 
the manner in which this matter has been worked up. As has 
been remarked, detectives are necessary. Crime is committed 
on the sly. Men don’t commit crime in the day-time, in the 
open street. They do it in the back-alleys, and in the dark, 
and it takes detectives to find them out; and wh/le detectives 
sometimes resort to means which arc really reprehensible^-and 
I say right here, if a man should resort to intoxicating liquors, 
or intoxicate his subject, in order to lead him into thes^Jhmgs, 
I say those acts are reprehensible, and they are not to be en
couraged,— yet, if the crime was committed, it is nothing to 
us. We have a duty to perform and should perform it. You 
must find, as I have stated, all the ingredients of this offense 
established by evidence that you believe beyond a reasonable 
doubt, before you can convict of crime ; but, if you should so 
find, then it is your duty to convict.”

Having told the jury that respondent had admitted all that 
was necessary to convict him, if not so insane or intoxicated



PEOPLE r. MCCORD. 121

as to be able to form no intent, and having pointed out to 
them that his conduct did not indicate any lack of reasoning 
power, this charge was neither more nor less than an instruc
tion to convict, with the further instruction that, although 
Flint might have made respondent drunk and led him pur
posely to do what he did, the law took no account of this, and 
respondent should be convicted. The case is not one which 
seems to require any discussion of the question of intoxication, 
in the bearing dwelt on by the court. We shall not, therefore, 
discuss that branch of the case, further than to say that the 
court, by putting that as the only inquiry open to the jury, 
assumed to decide that the case was open to no dispute on any 
essential fact. This was unwarranted. There were not only 
questions of fact disputed and depending on the veracity of 
Flint, whom the jury were not bound to credit, but there were 
questions not cleared up at all. It was not sworn to by any 
one that the window, which was not held down by its own 
weight, and from which the only fastening had been removed, 
was in such a position that the entrance was procured by any 
such process as would constitute a breaking. Respondent 
swore that Flint told him he had removed the nail which 
fastened it. Some one had done so, and no noise was heard 
when it opened, if it was not already open. Respondent swore 
Flint went in first, and that respondent followed him. With
out more definite proof, a breaking,"which is the essential ele
ment in burglary, cannot be said to have been admitted, and 
cannot be said to have been so proved as to leave nothing for 
the jury. It (is possible, if not probable, that there was no 
breaking, anm from what appears on this record it is not 
really proved at all. There is no proof whatever that any 
door was broken open. Here, again, the proof is the other 
way. The statutory offense cannot be made out without 
clear proof of a breaking. Upon the lack of proof, respond
ent was, as the record stands, apparently entitled to acquittal 
of the charge.

But our duty to public justice and decency requires us to 
dispose of the other views of the case. In some of its features 
it is one of the most disgraceful instances of criminal contriv
ance to induce a man to commit a crime in order to get him 
convicted that has ever been before us. If the prisoner’s state-
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ment is believed, and the court in the latter part of the charge 
seems to have assumed it was probable, he was not the active 
agent in the crime, but guilty of aiding and abetting Flint, 
and therefore only guilty if Flint was guilty. It would be 
absurd to hold Flint guilty of burglary. He did what he was 
expected to do, and had no such intention as would hold him 
responsible. It may be true that a person does not lose the 
character of an injured party by merely waiting and watching 
for expected developments. Possibly,— but we do not care 
to decide this,— leaving temptation in the way without fur
ther inducement, will not destroy the guilt in law of the per
son tempted, although it is a diabolical business, which, if not 
punishable, probably ought to be. But it would be a disgrace 
to the law if a person who has taken active measures to per
suade another to enter his premises and take his property can 
treat the taking as a crime, or qualify any of the acts done by 
invitation as criminal. What is authorized to be done is no 
wrong in law to the instigator. In this case Flint was active 
in the matter, as is shown by his own testimony ; and the cir
cumstances are clear that it was bv such authority as would ex
onerate him and his victim from criminal responsibility. If the 
transaction which is the basis of the prosecution was actually 
designed, as it was actually expected by the persons in the 
store, they deserve something more than censure for such a 
scheme. But the cruel and brutal reception of the respondent 
is beyond palliation. Neither la\V nor morality can tolerate 
the use of needless violence, even upon the wrorst criminals. 
If crime can be readily prevented without injuring the crim
inal, every wanton injury is a trespass and may become a 
crime. The same is true of an arrest. In this case the crime 
could certainly have been prevented, even if it was not invited. 
The respondent was where he could have been arrested with
out injury to him or any one else. Under such circumstances 
his treatment was cowardly and atrocious, and, had his in
juries proved fatal, the persons who were responsible for it 
would have found it a very serious matter. The record ex
emplifies the excesses which are frequently produced by pri
vate persons who undertake to assume the pursuit and detec
tion of criminals. The annals of crime contain many instances 
of such lawlessness, and their results are not re assuring. That
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respondent is not a good member of society is hardly ques
tioned. But it is not edifying when persons who would be 
horrified at being classed among criminals forget their legal 
duties, and imagine that any end cqn justify bad means. The
conviction must be set aside, apd upt 
when the case went to the jui*y we cu

uphn the record as it stood 
e caAmot see how they could

have convicted the prisoner, under a correct view of the law. 
lie must therefore be discharged, without delay. The other 
justices concurred.

Note.— Decoys.— How far one should go in allowing another to commit 
a crime, or to what extent an officer may conniyg'at and permit the execu
tion of an offense, is a question of much perplexity. The great Vidocq per
haps voiced the law as it stands when he said : “ When we wish to overreach 
scoundrels who are at open war with society, every stratagem is allowable by 
which to effect their conviction except the commission of crime or endeav
oring to provoke the commission of crima” Only an extreme purist will 
contend that after the criminal has deliberately formed his wicked intention 
and laid the plan for the criminal commission that it is the duty of another 
to apprise him of his danger, and save him from punishment On the other 
hand no harsher language ever falls from a court than when, as in the forego
ing case, a man, no matter how abandoned, is induced to commit a crime in
order to subject him to punishment As was well said in Sanders v. The Peo
ple. 38 Mich., 218, “ Human nature is frail enough at best and requires no en
couragement in wrong doing. If we cannot assist another and prevent 
him from violating the laws of the land, wp should abstain from any active 
efforts in the way of leading him into temptation.” The rule may be broadly 
stated that if an owner by any overt act participates in the taking of his 
property, consents thereto, or induces the commission of the act whiph would 
otherwise be unlawful, there is no crime. Without these limitations the 
use of decoys or stratagems may be used for the detection or punishment of 
crime, and the offender not be excused. Mr. Wharton in a valuable note 
to the case of Dates v. The United States, 10 F. R, 97, argues that the use 
of decoys is allowable except in two classes of cases : First, jn cases in which 
to the offense it is essential it should be against the will of the person in
jured. Then there must be an acquittal should it appear that such party in
vited the defendant to the commission of the offense. Citing Reg. v. Fletcher, 
8 Cox, C. C„ l3l ; Com. v. McDonald, 110 Mass., 405; Brown v. People, 36 
Mich., 203 ; State r. Burgdor,'H3 Mo., 65 ; Walter v. Slate, 40 Ala., 325 ; Long 
v. The State, 12 tia., 293; Rex v. Wollaston, 12 Cox, C. C., 180. Second, in 
cases in which the offense consists in certain physical conditions which can
not exist if a trap tie laid (as illustrated by cases of burglary hereinafter re
ferred to).

A man may direct a servant to appear to encourage the design of the 
thieves and to lead them on until the offense is complete, so long as he did 
not induce the original intent but only provided for its discovery after it
was formed. If a man is suspected of an intent to steal, and another, to try
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him, leaves his property in his way, which he takes, he is guilty of larceny. 
But it would not be the case if the master had directed the servant to de
liver the property to the thief instead of furnishing facilities for his arriving 
at the place where it was kept Dodge v. Brittan, Meigs, 84 ; Saunders ». 
State, Tenn. (decided September, 1879). An act of spoliation of property can
not become a crime where the owner of the property is a participant in the 
transaction ami consents to it In Tennessee during slavery times a negro 
informed his master that a person desired to steal him. The master bade 
the negro carry out the agreement between the prisoner and himself, which 
was done, and the prisoner was arrested in the act The court held that as 
the imasession of the slave was obtained with consent of the muster there 
was no larceny. Kemj) ». State, 11 Humph., 320. This decision, however, 
seems to carry the doctrine over the verge, because the great weight of au
thority seems to hold that where the owner only furnishes facilities for the 
theft the crime is complete.

HoweveÇ it has lieen held that if a man be robbed by his own consent 
even thoifgh- the robbers did not know of his consent, there is no crime. 
Beane's Case, 2 Blast's P. C., 734 : McDaniels Case, Post, 121.

Where the servant, under the direction of his master, acted as an accom
plice and opened the door for a burglar, there was held to be no burglary. 
Alien r. State, 40 Ala., 344 ; 1 Bishop, O. L, 262, 263 ; 2 Wharton's Cr. L., 
g 1540; Roscoe’s Cr. Ev„ 845. Speiden ». State, 3 Tex. Ct App., 156, fur
nishes an interesting illustration of the rule, A gang of burglars infested a 
certain town and were perfecting there, plans for wholesale depredations. 
Some lank officials brought detectives to the place, who joined the burglars 
and participated in their plans. The detectives arranged for the burglary of 
a bank upon a certain night and informed the officers and bank officials. 
The former secreted themselves within the lank. The detectives opened the 
door and went in, and the burglar, at their request, followed them and was 
arrested. The court held that the detectives were the agents of the bankers 
and had legal control and occupancy of the lank, and the defendant's en
trance did not constitute burglary. But in another case decided by the same 
court where the burglars had already planned the crime and the specific act 
did not originate with the detective, it was held that the fact that the owner 
furnished the key and the detective opened the door did not affect the 
amenability of the defendants. The supreme court of Kansas decided, under 
somewhat similar circumstances, that whether or not the owner consented 
was a cpiestion of fact to be left to the jury. State ». Jansen, 22 Kan., 498. 
Where one, therefore, procures himself to be robbed that he may get the re
ward for the apprehension of the thieves, there is no crime. Reg. ». 
McDaniel, supra. Cf. State ». Covington, 2 Bailey, 069. While, as litis been 
seen from the above cases, there is no larceny where the owner gives con- 

f wnt yet where the owner receives an intimation of the proposed theft, and 
simply allows it to be carried out in order to convict the thief, it cannot be 
said that he does consent Beg. ». Eggington, 2 Leach, 918; Dodge ». 
Brittan, supra; Alexander ». State, 12 Tex., 540. Mr. Wharton says in his 
note supra: •• Whether, when the offense is the special product of the trap, 
the defendant can be.convicted, depends upon the exclusiveness of the casual 
relationship between the offense and the trap. When the defendant was the
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passive tool of tlie entrapping party, then there should lie an acquittal. On 
the other hand, the defendant ought not to escape conviction in any case 
(within the stated exceptions) in which he knowingly committed the offense."

In Missouri the question was reviewed by the supreme court of that state 
in the very recent case of Stale v. Hays, 16 8. W., 514 A detective, Hill, 
went with Hays, the defendant, to a store in the night-time, having pre
viously informed the police of his intention. Defendant raised the window 
and the decoy entered and handed out some goods to tltp defendant The 
court say that Hill did not enter with intent to steal. He did not enter the 
warehouse either actually or constructively, hence he did not commit 
the crime of burglary ; no matter what his intent was, it clearly appears 
that Hill was guilty of no crime. Because, as Judge Bwtvcr'&nys in State 
v. Jansen, 22 Kan., 498, “The act of a detective may, perhaps/not be im
putable to the defendant as there is a want of community of motiva”

The question as to the use of decoys has come frequently before the courts 
in cases concerning violation of the postal laws. It was decided by Judge 
Dillon, in Bates v. United States, supra, that it was no defense to the sending 
of an ohscene I look through the mail that it was forwarded to a detective who 
wrote for it under an assumed name. And the same question practically 
was decided in United States v. Bott, 11 Blatch., 346. In the case of United 
State v. Whittier, 5 Dill., 35, Judge Dillon says, “Undoubtedly, decoy letters 
may be used for discovering a violation of the law. And if, in answer to 
the decoy, the prisoner deposits in the mail any written or printed card, cir
cular, etc., which on its face gives information prohibited by the law,” the 
offense is compile. Judge Treat, in the same case, however, says that it 
must be conceded that contrivances to induce crime (the contriver confed
erating for the pifrpose with the criminal) are most rigidly scrutinized by 
the courts even when the contrivances are lawful in themselves. See, also, 
the case of United States]>. WTright, 88 Fed. R, 106. There are very many 
English cases upon this phase of the question in which the same doctrine is 
announced. Among them are Bex v. Voting, 2 C. & K., 466 ; Rex r. Rath- 
bone, C. & M.. 220 ; Rex r. Sheppard, 1 Dears. C. C. R, 606.

Detectives.— In the machinery provided for the administration of the"' 
criminal law, the detective is an important and in large cities a necessary 
part. Experience has shown, however, that the testimony of these officers 
should, as Judge Treat observes concerning decoys, lie scrutinized closely. 
Especially is this the case where it relates to confessions and admissions 
made by the accused. Because it often happens that a desire to obtain a 
conviction of one whom the officer believes to be guilty, and whom he has 
labtikyd to entrap, colors his testimony, even though such officer be well in- 
tentioned. There is a feeling in society, and, indeed, inheres in our very 
natures, against detective methods in the discovery and punishment of crime. 
State v. Hays, supra. If the compensation of the detective depend ujion a 
conviction of the accused, the testimony of the former should have little 
weight against that of other reliable witnesses. For, as said by Sir Creswell, 
and quoted by Justice Craig, in Blake v. Blake, 70 III., 618: “The employ
ment of a private detective for the purpose of getting 11(1 evidence, though 
in some few cases they may afford useful assistante, is. as a rule, very ob- 
jectionabla They are most dangerous agents, and the court looks upon
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their evidence with much suspicion. When a man sets up as a hired dis
cover of supposed delinquencies, when the amount of his pay depends upon 
the extent of his employment, and the extent of his employment depends 
upon the discoveries he is able to make, then the man becomes a most dan
gerous instrument” There is no reason why the testimony, however, of an 
honest officer should not be given all the weight it would be entitled to, 
simply because he is a detective, if, after scrutiny, it appears without sus
picion. The supreme court of Illinois, in an early case (St. Charles v. O’Mal
ley, 18 Ill., 408), say : “We rejoice to know that the law finds no cover for its 
violations, nor will it defame those who ferret out crimes, and bring the 
criminals to light” And, again : “ If men who voluntarily Ixicome acquainted 
with secret brothels, gambling or drinking hells are to lose their character 
for veracity, and are to be denounced-as informers and spies, for seeking out 
and bringing these evil practices to light then are our hopes of protection 
slight indeed.”

Burglary—What constitutes.— See line of cases and notes reported in 
this series.

Boles t. State.

(86 Ga., 255.)

Carrying Concealed Weapons.

Carrying a pistol in a covered basket on one’s arm, not for the purpose of 
transportation only, but for convenience of use and access and to evade 
the law, is carrying a concealed weapon within Code of Georgia, sec
tion 4527, making it a misdemeanor to carry a pistol about the person, 
unless in an open manner, and fully exposed to view.

Error from city court of Savannah ; Barden, judge.

0. W. Owens, by J. R. Saussy, for plaintiff in error.

W. W. Fraser, solicitor-general, by S. B. Adams, for the 
state.

Simmons, J. Boles was indicted and tried for the offense of 
carrying concealed weapons, and was convicted. The proof 
was, in substance, that the constable heard a pistol fire, and 
went to see who had shot it. Be met the defendant and 
asked who had shot the pistol. The defendant denied having 
done so, and said it was shot by jiarties further down the
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road. The witness searched for the parties down the road, 
and could not find them. He then charged the defendant 
with having fired the pistol. He again denied it, and said the 
witness might search him. The witness did so, and found 
cartridges in his pocket, but did not find any pistol on his 
person. He had a basket on his arm, and, on opening it, 
Green found the pistol in it. The basket was about a foot 
wide and two feet long, and had a cover to it. Another wit
ness swore he was present when the constable arrested the 
defendant and found the pistol. It was in his basket, and the 
basket was on his arm.

The only question to be decided in this case is whether, 
under the facts aleove given, the defendant was guilty of vio
lating section 4527 of the code, which is as follows : “ Any 
person having or carrying about his person, unless in an open 
manner and fully exposed to view, any pistol (except horse
man’s pistol), . . . shall be guilty of a misdemeanor,” etc. 
The defendant, among other things, requested the court to 
charge that “ unless the jury found that the defendant had the 
pistol concealed on his person, he was not guilty of the offense 
charged ; ” and that “ carrying a pistol in a basket on one’s 
arm is not carrying a concealed weapon about one’s person 
within the meaning of the statute.” These requests the court 
refused to give, and in lieu thereof charged as follows : “ If the 
jury belieye that the pistol was carried in the basket by the 
defendant for convenience of use and access, and to evade 
the law, he would be guilty as charged.” “ The question for 
the jury to determine is whether the pistol was carried in the 
basket for the purpose of transportation or not. If if was 
carried for transportation, the defendant is not guilty as 
charged ; if not carried for transportation, he is guilty.” This 
charge, and the refusal to charge as requested, is excepted to 
by the defendant. We do not think the court erred in his 
refusal to give in charge the defendant’s request, nor in charg
ing as complained of. The charge given was as favorable to 
the defendant as he had any right to demand. We do not 
think that, in order to violate the above section of the code, it 
is necessary for the weapon to be concealed in the clothing of 
the person. If carried in a basket or bag upon his arm, not 
for the purpose of transportation alone, it would be a viola-
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tion of the statute. See State v. McManus, 89 N. C., 555; 3 
Amer. & Eng. Enc. Law, 410; 2 Whart. Grim. Law, § 1557, 
subd. 12. Judgment affirmed.

None— The right to bear arms.— Amendment II to the Constitution of 
the United States provides : “A well-regulated militia being necessary to 
the security of a free state, the right of the people to keep and bear arms 
shall not be infringed.” This provision does not prohibit the state from reg
ulating the manner in which arms shall be used, and it is held in Missouri 
that “the right to bear arms, secured by the federal constitution, is not in
fringed by a state statute prohibiting the carrying of concealed weapons, or 
carrying dangerous wea|*>ns when intoxicated." State r. Shelby, 90 Ma, 302. 
In doing both these things at one time the defendant is guilty of one offense 
only, not of twa Id.

Ijv Arkansas, a broader view has been taken of the right of the state, for 
it à decided that the provision of the United States constitution (amend. 2)

iring the right to bear arms is a restriction of the federal government
onljk It does not prevent a state legislature from prohibiting the wearing 
or carrying of such weai*ms as are not used in civilized warfare ; such as 
pistols of size so small as to be appropriate to be carried concealed on the 
person, and not useful in the army. Fife v. State, 81 Ark., 455.

What constitutes concealment.— The purpose of statutes forbidding the 
carrying of concealed weajxms is to protect individuals against sudden, un
expected, dangerous, and perhaps deadly violence inflicted with weajions 
which the assailant has concealed in some way about or conveniently near 
hie person, and which he may use under sudden impulse, or deliberately or 
unfairly against one taken unawares ; and to conserve the public peace and 
safety. State v. McManus, 89 N. C., 559.

On the trial of an indictment for carrying a concealed weapon, the fact 
of the concealment is material, and must be proved in order to support a 
conviction. Ridenour v. State, 65 Ind., 411. A weapon wilfully and know
ingly covered or kept from sight is a concealed weapon. Owen v. State, 31 
Ala, 389. The implement must be carried about the person accessible tor 
use in fight, and so hidden from general view as to put others off their 
guard. If a pistol is worn concealed, the jury may presume it was loaded, 
and worn as a weapon ; but the presumption is rebuttable. Carr v. Stute, 
34 Ark., 44a

To constitute the offense of carrying concealed weapons, it is not neces
sary that the weapon shall be entirely concealed, but it is enough that it is 
hidden from ordinary observation. A charge, however, that, when one hud 
a weapon which could tie seen in his pocket or waist band, he came within 
the meaning of the act, and a refusal to charge explicitly that, in order to a 
conviction, it was necessary to prove that the weapon was concealed, held 
erroneous. State v. Johnson. 16 8. C., 187. A “ concealed ” weapon, within 
the prohibition, is one so carried that persons near enough otherwise to see 
cannot see it Street v. State, 67 Ala., 87.

To constitute concealment within the meaning of the Alabama statute 
against carrying concealed weapons (Rev. Code, g 3555), it is sufficient if the
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weapon be hidden from ordinary observation although it may be seen upon 
closer examination : and this must be determined by the jury.

A pistol half stuck in a pocket, or about the clothes so that it is partly 
concealed, is a “ concealed ” weapon within the meaning of the law. State 
v. Bias, 87 La. Ann., 259.

Evidence that defendant carried a pistol concealed in a basket, which he 
carried in his hand, or on his arm, from his residence to a street railway 
station, a distance of three or four hundred yards, and that when he en
tered the car he put the basket on the seat beside him, is sufficient to con
vict of carrying a weapon “concealed about his person.” Diffey v. State, 
86 Ala., 66.

One who carries a pistol in an open manner, and so plainly and fully ex
posed to view that any person can see that it is a pistol, is not guilty of vio
lating the statute against carrying concealed weapons. Stockdalc v. State, 
82 Ga., 225; Killet v. State, id., 292.

One who carries weapons partially concealed upon his person is held in 
Florida to have violàted the law. Sutten v. State, 12 Fla. 135.

What constitutes “ carrying." —The question whether the offense of car
rying. concealed, a dangerous weapon, is proved, dei>ends u|ion the charac
ter of the weapon and the intent with which it is carried : and these are 
ordinarily questions of fact State v. Larkin, 24 Mo. App., 410.

In Louisiana on one’s trial for carrying a pistol concealed on his person, 
evidence to show that the pistol belonged to another, that the owner placed 
it in the hands of the accused merely to get cartridges for it ; and that the 
accused owned no pistol, and had never been known to carry one, was held 
not admissible. State v. Martiti, 81 La. Ann.. 849. This decision is perhaps 
against the general current of authority, because it has been decided that 
carrying a jwir of pistols from the store where defendant purchased them, 
to another store, for the purpose of obtaining balls to fit them, and thence 
to his home, was not a violation of a statute prohibiting the carrying of con
cealed weapons, for want of any criminal intent Waildel v. State, 87 Tex., 
855; S. P., Christian v. State, id., 475. Compare Hillard ft State, id., 358. 
And also one who carries a pistol home from the place of purchase, or to a 
shop for repairs, is not “carrying” it within the purview of the law, even 
though he fires it off. Pressler v. State, 19 Tex., App., 62; & C„ 58 Am. Rep., 
888. So the weapon must be carried as arms to constitute the offense ; as a 
mere casual tnms[w>rtntion not for aggressive use is not within the statute. 
Paige r. State, 3 Heisk., 198; W'addel v. State, 87 Tex., 855; Maxwell v. 
State. 88 Tex., 170. j

•The Texas act prohibiting the carrying of deadly weapons was not in
tended to prevent persons traveling in buggies or carriages upon the public 
highway from p'acing arms in their vehicles for self-defense, or even from 
carrying them from place to place for an innocent purpose. Maxtrell t>. 
State, 88 Tex., 112.

The carrying a pistol is not necessarily an offense ; though it becomes one 
when the weapon is carried under the circumstances or in the maimer pro
hibited. Lewis v. State, 2 Tex. App,, 26. That one's life was in danger is, 
under the Texas statutes, no defense against the charge of carrying arms 
near an election poll Livingston v. State, 8 Tex. App., 74.

9

v ft
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The transportation of a pistol home from the place of purchase, whether 
loaded or unloaded, does not constitute the offense of unlawfully carrying 
a pistol, even although while it is being so transported it is discharged. 
West v. State; 21 Tex. App, 427.

The mere lifting of a pistol from defendant's wagon and holding it for a 
few seconds, held insufficient to support a conviction for carrying a pistol 
on or about the person. Cathey v. State, 26 Tex. App., 402.

One who finds a pistol in the road, picks it up and carries it home, cannot 
be convicted of the offense of unlawfully carrying a pistol Uangun v. 
State, 13 Tex. App., 862.

If one goes hunting with a pistol alxwt his person concealed, he is guilty 
of a violation of the statute against carrying concealed weapons, which 
provides that having the weapon about his person is prima facie evidence 
of concealment State v. Woodfin, 87 N. C„ 326. If, however, a merchant 
merely carries a pistol from one store to another, to be packed with other 
goods, he is not guilty. State v. Gilbert, 87 N. C., 627 ; S. C., 42 Am. Rep, 
SIR a

One who carries a pistol, not with criminal intent but for the purpose of 
trading it off, violates no law. State v. Harrison, 03 N. C., 805.

In Kentucky no one can lawfully carry deadly weapons concealed about 
his person, even for a harmless purpose. Out singer v. Commonwealth, 7 
Bush (Ky.X 892.

A man borrowed a pistol to chase a bear, and returned it after the chase. 
Held, that a conviction for unlawfully carrying a pistol could not be sus
tained. Moorfield v. State, 5 Lea (Tenn.X 848.

The fact that a party was engaged to play a part in which a pistol was 
to be used, at a school exhibition, on a different day from that on which he 
carried it concealed and drew it in a personal difficulty, will not entitle him 
to an acquittal when tried for currying a pistol concealed about his jierson. 
Preston v. State, 63 Ala, 127.

So one who borrowed a pistol for the purpose of shooting a rabbit, and 
immediately handed it back, cannot be convicted of carrying a pistol San
derson t). State, 28 Tex. App, 520.

Weapon — What constitutes.— A razor is not a dangerous weapon within 
Louisiana Revised Statutes, sec tion 882, prohibiting the carrying concealed 
weapons, “such as bowie knives, pistols, dirks or any other dangerous 
weapon." State v. Nelson, 38 La. Ann., 942 ; & C„ 58 Am. Rep, 202.

A pistol that has no mainspring or other necessary parts of a lock, and 
can only be fired off by the use of a match, or in some other such way, is 
not a pistol within the meaning of the statute prohibiting the carrying of 
concealed weapons, and no person should bo indicted and punished for car
rying such a pistol. (1871) Erins v. State, 46 Ala, 88. But it is no excuse 
for one carrying concealed a pistol, contrary to Georgia Code, section 4527, 
that the mainspring of the lock is broken. State v. Williams, 61 Ga, 417. 
And it is held that a person who carries concealed about his person all the 
pieces of a pistol, which could readily be put together so as to make an ef
fective weapon, is guilty of carrying concealed weapons, though, at the time 
he carried them concealed, the pieces were separate and incapable of use as 
a fire-arm until put together. Hutchinson v. State, 62 Ala, 3,
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Until a pistol has lost so many of its parts as to cease to be a fire-arm, 
carrying it concealed without sufficient excuse is indictable. Atwood v. 
State, 53 Ala., 509 ; Hutchinson v. State, 62 id., 3 ; Erins v. State, 46 id., 88 ; 
Williams v. State, 61 Ga., 417 ; Cook v. State, 11 Tex. App., 19. It need not 
be complete in all its parts or capable of direct and immediate use. Redes 
v. State, 82 Ala., 53. And it is immaterial whether it was loaded or not, if 
it was the intention of the defendant to carry it concealed. Ridenour v. 
State, 65 Ind., 411 ; State v. Dugan, 6 Blackf., 31. A pistol which has no 
lock is not within the statute. Evins,v. State, 46 Ala., 88.

A pistol with tubes imperfect and lock out of order so that it could not l>e 
discharged by the trigger is still a fire-arm. £tw°od v. State, 53 Ala., 508. 
However, carrying a pistol with no cylinder is not an unlawful carrying of 
weapons Cook v. State, 11 Tex. App., 19.

On the trial of one charged with carrying a pistol, it need not be proved 
that the pistol was loaded, the statute not so requiring. State v. Wanllaw, 
43 Ark., 73.

From the above authorities and instances the rule may be adduced that 
if the instrument in question is one which is usually intended as a weapon, 
then, if it be still ordinarily capable of that use, it is a weapon within the 
prohibition of the statute, without regard to its completeness or general 
effectiveness as a weapon.

Evidence.— Upon a trial of one accused of carrying concealed weapons 
the defendant objected to evidence of the finding of the weapon upon his 
jierson, because1 his person, at the time, was searched and the pistol w as 
therefore found by reason of the commission of a trespass, but the court 
held the testimony admissible. Chastang v. State, 7 Am. Cr. Rep., 135, and 
nota.

St ATI' V. F VRNKY ET AL.

(41 Kansas, 115.)

Conspiracy to Murder : Dying declarations.

1. It is largely in the discretion f of the trial court to allow the pre
liminary proof to the introduction of death-bed statements of deceased 
to lie given to the court in the presence of the jury, but good practice 
would suggest that such proofs be made in the absence of the jury, 
when properly insisted’ upon.

2. Statements not under oath can only be admitted in evidence as
dying declarations when they are made in extremis, and where the. 
death of the person who made the declaration is the subject of the 
chkrge, and where the circumstances of the death are the subject of 
the declarations, and the person making them is in the full belief that 
he is about to die ; and this condition of mind must be made clearly to 
appear. State v. Medlicott, 9 Kan., 257.
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a Where persons combine to commit a crime, and while so engaged 

in Buch unlawful act muçder is committed by one or more of the con
spirators, without the knowledge or consent of the others, and the act 
is not the natural or probable outcome of the common design and pur
pose, but the independent act of one or more of the conspirators, held, 
those not participating in it are not guilty of murder.

4, Where circumstantial evidence constituting a single chain is relied 
upon by the state for a conviction, each essential fact in the chain of 
circumstances must be found to be true by the jury beyond a reasonable 
doubt, to warrant a conviction.

Commissioners’ decision. Error to district court, Morris 
county ; M. B. Nicholson, judge.

Ah information was filed against the defendants, charging 
them with stabbing and killing one Calvin Cooper, on the 24th 
day of November, 1886, in Morris county, Kansas, and trial 
was had in the county at the November, 1887, term of the dis
trict court ; and the defendants, being tried together, were con
victed of murder in the second degree, and each was sentenced 
to ten years in the penitentiary. A motion to quash the in
formation and for a new trial was overruled. Defendants 
now bring the case here on appeal.

A. II Case and Malay if? Kelley, for appellants.

L. B. Kellogg, attorney-general, J M. Miller and J. K 
Owens, for appellee.

Clooston, C. The first question raised is as to the suffi
ciency of the information. The motion to quash the same 
was overruled. We have carefully examined the information, 
and the objections urged against it, and are clearly of the 
opinion that the information contains a sufficient statement 
of facts to constitute the crime of murder. It is true the in
formation contains much that might have been stricken out, 
and it is open to the objection that it does not in plain and 
concise language, without rejietition, set forth the charge; but 
this is not such a defect as will warrant the court in quashing 
the information, as surplusage or redundant allegations will 
not render the information bad where there is specific matter 
alleged sufficient to clearly indicate the crime with such cer
tainty that the court could pronounce judgment upon a con
viction. The motion to quash was projierly overruled.
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The second allegation of error is that the court permitted 
the preliminary proof to the introduction of the death-bed 
statement of Calvin Cooper to be given to the court in the 
presence of the jury. The hearing of this evidence by the 
court in the presence of the jury was largely within the dis
cretion of the court. Good practice would require that this 
evidence be heard not in the presence of the jury, but in this 
case no motion to exclude the matter or to request that the 
jury be sent out was made, and therefore no error is alleged 
in the record.

The third assignment of error is that it is not sufficiently 
shown by the téstimony that Calvin Cooper realized that he 
twas in a dying condition, or that death was certain as the 
result of the wound, at the time of making the written state
ment offered in evidence. Before the death-bed statement of 
the deceased could be used, it must be clearly shown that such 
statement was made with a full knowledge and belief that 
death was imminent, and that the deceased with this knowl
edge, without a hope or expectation of recovery, made the 
statement. See State v. Medlicott, 9 Kan., 257. The evidence 
offered and received by the court we think sufficient to entitle 
the statement of the deceased to be admitted in evidence. 
Four witnesses testified upon this question. Dr. D. H. Painter 
testified that on his second visit to the deceased he concluded 
that the wound was fatal, and he told Cooper so. This was 
on Sunday or Monday following the Thursday on which 
Cooper was injured. The doctor testified : “ I told Cooper 
that I felt satisfied in my own mind that the injuries he had 
received were necessarily fatal, and that he would die as a 
result of them; that I could not do anything more for him.” 
The doctor then testified that after this it was reduced to 
writing, and was signed by Cooper. Jhe doctor also testified 
that Cooper told him that he knew lie was going to die. The 
next witness called to establish this fact was Robert Cooper, 
who also testified that he Vas present at the time the doctor 
told Cooper he was going to die. This witness was the uncle 
of Calvin Cooper, at whose house Calvin Coojier was living 
before and at the time of his death. He stated that the doctor 
told him (Cooper) that the wound would be fatal, and that he 
would die, and asked Cooper to make a statement of what
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took place at the times he received the injury. He said that at 
the time the doctor made this statement Cooper said he did not 
think hardly he was going to die,-or something like that, or 
that he had not thought of dying at all. But after being in
formed by the doctor that he would die from the wound, and 
that if he had anything to fix up he had better fix it, the doc
tor asked him if he did not want to make a statement of what 
occurred at the school-house, and he said he did, and a short 
time afterwards made the statement that was offered in evi
dence. The third witness who testified was William Chitty, 
who said that he was present at the time Dr. Painter said to 
Cooper that if he had any worldly matters to fix up that he 
had better fix them up right away, because he was likely to 
die at any time, or something to that effect. Witness testified 
he had a conversation with Cooper in which Cooper told him 
he thought he was going to die, and that he was trying to 
keep it from the knowledge of his friends, and requested wit
ness not to inform the family that he was going to die. Be
fore making the statement he asked some one to come in and 
pray for him, and Mr. Simmons prayed for him ; and Cooper 
then asked if there was any one else in the house that would 
prawfor him, and Chris Anderson also prayed for him. He 
also stated, in response to a question asked by Mrs. Cooper, 
that he was prepared and ready to go at any time; speaking 
of his death. The fourth witness was Samuel Bouse, who tes
tified that he was present at'the time Dr. Painter made the 
statement to Calvin Cooper. , This witness also testified that 
the deceased had prayers offered for him, and Jthat Simmons 
and Chris Anderson, at his (Cooper’s) request, prayed for him, 
and after these twTo had offered prayers Cooper asked if there 
was any one else in the house to pray for him, and after this 
statement of Dr. Painter’s to him, and the prayers offered, 
this statement was made that was offered in evidence. Now, 
from this testimony it can clearly be said that Calvin Coojier 
made this statement under the belief that he was about to die, 
and that all hope of recovery had fled. The rule contended for 
by the defendants is that, before this statement can be offered, 
all the testimony must show that the deceased knew he was 
going to die, and the fact that his uncle testified that Cooj>er 
said he did not think he was going to die, or had not expected
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to die, left the matter in doubt, and that if there was any doubt 
about it, it was the duty of the court to exclude the statement. 
In this we do not concur. It was a question of the admissi
bility of evidence, and was governed by the same rules that 
govern the admission of all other evidence. The question is, 
was there sufficient evidence to sustain the ruling of the court ? 
The court passed upon this question, and there is abundant 
evidence to sustain the ruling.

The next allegation of error urged bv the defendants is that 
the court permitted the statements of the defendants given at 
the coroner’s inquest to be offered in evidence for the state, 
over the objections of the defendants. It is shown by the tes
timony of at least one of these defendants that they were duly 
subpoenaed to attend the inquest, and gave their testimony 
by reason of being subjaenaed as witnesses. At this time the 
defendants had not been arrested or accused of the crime, 
other than in the dying declarations of Calvin Cooper. To 
make this testimony competent as their declarations, they 
must have been made voluntarily. See Kirby v. State, 5 S. W. 
Itep., 165. The question whether or not this evidence was 
voluntary in this particular instance it is not necessary to de
termine. Whether it was or not, the evidence was made com
petent afterwards by the defendants. They went upon the 
stand as witnesses on their ow n behalf, and there gave sub
stantially the same evidence as that given at the coroner’s in
quest. If the testimony was incompetent in the first instance, 
which we are inclined to believe, the defendants, on cross- 
examination, substantially stated that the evidence given at 
the coroner’s inquest was correct. It was in substance the 
same as that given by them at the trial. It then becomes im
material whether or not the testimony offered as their declara
tions before the coroner’s inquest was properly admitted.

. The main objections urged by the defendants in their brief 
arc to the instructions given by the court to the jury. A large 
number of the instructions are complained of, but we will ex
amine only two, for the reason that they contain the only 
error that we have discovered sufficient to reverse the case. 
The first instruction complained of, which npon examination 
is found to be erroneous; is as follows: “ If you believe from 
the evidence in this case, beyond a reasonable doubt, that the
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defendants, or any of them, conspired and agreed together or 
with others to assault Calvin Cooper by force, or to unlawfully 
beat or wound him, and if you further believe from the evi
dence, beyond a reasonable doubt, that in pursuance of such 
conspiracy, and in furtherance of such common design, a stab 
was inflicted on the body of the deceased by a member of such 
conspiracy at the time, and that Calvin Cooper was killed by 
such stab, then such of the defendants as the jury believe from 
the evidence, beyond a reasonable doubt, to have been the 
parties to such conspiracy are guilty of murder, whether the 
identity of the person inflicting such stab be established or 
not.” The objection to this instruction is that the jury are 
told that if any of the defendants conspired together to assault 
Calvin Cooper by force, and in furtherance of that common 
design a stab was inflicted upon the body of the deceased by 
a member of the conspiracy, Calvin Cooper was killed by that 
stab, then all connected with that conspiracy were guilty of 
murder. This lS not the law. If the court had added to this 
instruction that if the defendants or any of them conspired 
and agreed to assault and stab Calvin Cooper, and in further
ance of that common design a stab was given from which 
Cooper died, all who participated in the conspiracy were guilty 
of murder, the instruction would have been correct. The court 
in this instruction charges as to two kinds of conspiracy : First, 
a conspiracy to assault by force; and second, to unlawfully 
beat and wound. The first of these, to assault with force, 
would constitute a misdemeanor, and where an assault or an 
assault and battery is committed under an arrangement be
tween defendants or with others, and death results from such 
assault, whore there is no intention to kill, and such results 
could not have been anticipated, or likely to happen therefrom, 
under such circumstances the defendants would be liable for 
manslaughter and not for murder. Brown jx. State, 28 Ga., 199; 
Reg. % Caton, 12 Cox, Crim. Cas., 624; IUnited States v. llibert, 
2 Sum., 19' trank v. State, 27 Ala., 37^ Adams v. State, 65 
Ind., 574 ; State v. Shelledy, 8 Iowa, 477.

Again, where parties combine to commit a crime, and while 
engaged in such unlawful act murder is committed by one of 
such conspirators, without the knowledge or consent of the 
others, and the act is not the natural and probable outcome of
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the common design, but the independent act of one conspirator 
alone, and outside of the common purpose, those not partici
pating in it are not guilty of murder. See Lusk v. State, 2 
South. Itep., 256; Kirby ». State, 5 id., 165; Williams v. 
State, 1 id., 179; The Anarchists' Case, 12 N. E. Itep., 865. 
While, on the other hand, if they conspire together or with 
others to assault, beat and stab, then all who participated in 
the conspiracy Would'be guilty of murder. The court ought 
to have made this matter clear to tlie jury, and they ought to 
have been instructed that it was necessary to show the con
spiracy to wound or stab, and that the stab or wound from 
which Cooper died was the result of that conspiracy.

The second instruction complained of is as follows : “ The 
rule requiring you to be satisfied, beyond a reasonable doubt, 
of the guilt of the defendants in order to warrant a convic
tion, does not require you to be satisfied beyond a reasonable 
doubt of each link in the chain of circumstances relied upon 
to establish the guilt of the defendants. It is sufficient if, 
taking the testimony altogether, you are satisfied beyond rea
sonable doubt that the defendants are guilty.” Before a de
fendant can be convicted, ô^cry fact essential to the conviction 
must l>e found by the jury beyond reasonable doubt to be 
true. Now, doubtless, what the court intended to charge in 
this instruction, was that, in the different facts that go to make 
up a chain of circumstances, each individual fact that consti
tutes or makes up the principal fact, and link in such chain 
need not be found to be true beydnd a reasonable doubt. If 
the court had so instructed, such instruction would have been 
proper. Whatever facts or circumstances may have entered 
into and formed a part of the link in the chain, each minute 
circumstance or fact that went to make up the sum total con
stituting a link need not be found by the jury to be true be
yond a reasonable doubt ; but the link itself, taking all the 
evidence together to establish that link, must be found to be 
true beyond a reasonable doubt. In other words, the chain 
can be no stronger than the weakest link in it. If one link in 
the chain is not found to be true beyond a reasonable doubt, 
then the chain is broken and the defendants must be acquitted. 
The court afterwards gave a proper instruction upon this ques
tion : “ In law the defendants are presumed to be innocent of
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the offense preferred against them,, innocent of any guilty in
tent, and innocent of every fact necessary for the state to prove 
in order to establish their guilt, and this presumption of inno
cence continues to operate in their favor until their guilt is 
proven by the evidence, and until each and every fact necessary 
to constitute the offense charged against them is so proved be
yond a reasonable doubt.” In this the court gave the law to 
the jury as it ought to have been given. It is recommended 
that the judgment of the court below be reversed and a new 
trial ordered.

Peb Curiam. It is so ordered ; all the justices concurring.

United States v. Late Corporation of Church of Jesus 
Christ of Latter-Day Saints et al.

(t Utah, —; 21 Pac. Rep., 524.)

Contempt — Offensive Language to Court.

Where the language used in a paper filed id court plainly constitutes a 
contempt, the fact tliat the persons committing the offense “did not 
think nor believe, nor had they the slightest conception, that those 
statements were scurrilous, disrespectful, insolent or contemptuous in 
any particular; that nothing was further from their minds than the 
making of any insinuation or charge against the court, or of stating 
anything that would be considered contemptuous by the court,"’— does 
not relieve them from responsibility for the language they actually used, 
and it is not for them, nor their counsel, to construe or state the effect 
of such language.

In the matter of the citation of certain school trustees to 
show cause why they should not lie punished for contempt.

It. N. Baskin and Zane Zane, for school trustees.

Judd, J. Upon a former day of this court, T. C. Bailey, 
Kudolph Alff, J. F. Millspaugh and L. U. Colbnth came into 
this court with a paper writing, which was read to the court 
by thew counsel, and which at that time was taken under ad
visement by the court, said paper writing purporting u|xm 
their part to be a withdrawal from an investigUtion, which



they had instituted under a petition theretofore filpd by them 
in this cause. After full consideration by the court, at a sub
sequent day, an opinion was delivef^d wliklt hold that the 
paper referred to was a contemptuous proceeding, and that 
the parties who signed the same were guilty of contempt in 
the face of the court. The opinion so rendered is now u]>on the 
files of this court in this case, and is referred to as showing 
the action of the court. An order was thereupori entered in 
pursuance of the opinion, as follows: “In this case it is or
dered that the clerk of this court issue a written notice to each 
of the ]»ersons, Rudolph Alff, J. F. Millspaugh, L. U. Col bath 
and T. C. Bailov, requiring them to appear before this court 
on January 30, 1880, at 10 o’clock A. M., to show cause why 
they should not be punished for their contempt; and in case 
they fail to appear, the clerk will issue writs of attachment 
for their arrest, and to bring them forthwith before this court.” 
In accordance with that judgment the order therein directed 
was issued, and the parties, on the 30th day of January, came 
into court, and filed their sworn answer, in which they set out 
ntuch matter that is wholly irrelevant to the judgment they 
wore called upon to answer, but, among other things, they 
say : “ Your petitioners further represent that they have
acted in the best of faith throughout this whole proceeding; 
that they have tried to the best of their ability to_do their 
duty, and consciously have made no attempt to trifle with the 
court; that they believed the statements made by them to 
the court to lie true ; that they did not think nor believe, nor 
had the slightest conception, that those statements were scur
rilous, disrespectful, insolent, or contemptuous in any partic
ular; that nothing was further from their minds than the 
making of any insinuation or charge against the court, or of 
stating anything that would be considered contemptuous by 
the court.” It then prayed that they might be discharged 
from such contempt proceeding. \

Upon the request of the defendants that they might be 
heard in their behalf before the court, opportunity has lieen 
given to them, and their case has been ably, earnestly and re- 
sjiectfully submitted before this court by two able counsel. It 
will be seen, however, that, although the argument of counsel 
has taken a wide range, the direct question before the court is



140 AMERICAN CRIMINAL REPORTS.

V
the proper construction of the paper filed before this court, 
which is fully set out in the opinion heretofore, referred to. 
The good faith of the defendants is asserted by their counsel 
with much energy and confidence. Still, however, notwith
standing their good faith, they are responsible for the lan
guage used by them in any proceeding which they may bring 
into this court, and it is not for them, nor their counsel, to 
construe or to say what effect such language will have. This 
direct question came before the supreme court of California 
in the case of McCormick v. Sheridan, 77 Cal., 253. In 
that case the court show that “a petition for rehearing stateil 
that1 how or why the honorable commissioner should have so 
effectually and substantially ignored and disregarded the un
contradicted testimony, ... we do not know. . . . 
It seems that neither the transcript nor our briefs could have 
fallen under ’ the commissioner’s observation. 1 There is not a 
scintilla of evidence to the contrary, and yet the honorable 
commissioner assumes,’ etc., and 1 in very euphuistic language 
says,’ etc. : ‘ A more disingenuous and misleading statement 
of the evidence could not well be made.’ 4 It is substantially 

’. . . untrue and unwarranted.’ ‘ The decision .... 
seems to us to be a travesty of the evidence.’ ”

This is the exact language which the supreme court of Cali
fornia, in that opinion, found to have been contained in the 
brief and petition presented by the attorney to the court in 
that case for a rehearing, upon which it was held by the court 
that the counsel draughting the petition was guilty of con
tempt, committed in the face of the court, notwithstanding a 
disavowal of disrespectful intention. The court distinctly 
say : “ These disclaimers by the resjxmdent we accept as true, 
so far as it is possible to do so without giving a constrained 
construction to the language used by him in his petition for a 
rehearing. It may be that he acted in'good faith, and with
out any design, wish or expectation of committing any con
tempt, and we accept his explanation in palliation of the of
fense; hut the language wo have quoted from his petition 
for a rehearing is too plain and direct in its imputation of 
negligence and bad faith to authorize us in taking the dis
avowal of the defendant as sufficient to purge him of con
tempt. As was said in Re Woolley, 11 Bush, 109: “ We rec-
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ognize to the utmost reasonable limit of its application the 
rule that a supposed contempt, consisting in mere words, 
which are apparently intended to be scandalous and offensive, 
but which are at all susceptible of a different construction, 
may be explained or construed by the speaker or writer, and 
that, upon his sworn disavowal of intention to commit a con
tempt, proceedings against him must at once l>o discontinued. 
But this rule does not control where the matter explained or 
written is of itself necessarily offensive and insulting. In 
such a case the disavowal of an intention to commit a con
tempt may tend to excuse, but it cannot and will not justify 
the act. People v. Fiver, 1 Caines, 485. An intention to be 
offensive may l>e disavowed, and the particular language used 
to make the charges or imputations may l>e withdrawn, but 
the effect of the paper or publication, the ideas conveyed, the 
charges and imputations made, may remain.’ ” Notwithstand
ing, in that case, a disclaimer by the attorney who filed that 
paper, of the strongest character, the court proceeded to ad
judge him guilty of contempt, and assessed a fine upon him 
of £250 as a judgment for his contumacy. In this case the 
court has adjudged that these parties are guilty of contempt 
by reason of the fact that the language of the paper brought 
into court by them, and read to the court, was of itself a con
temptuous proceeding. It was one that this court could not 
pass by and maintain its dignity and standing as a court before 
the community. It has lieen truly said that the dignity of the 
court is its life, its vitality, and that the court, in the right of 
self-defense, is Ixmnd to protect itself from the assaults of ar
sons who do not preserve that respect that the laws of the coun
try require they should ; nor, ns supposed by counsel at the liar, 
is the right of this court to punish for contempt confined to the 
cases mentioned in the statutes of the territory, but it is a right 
which has at all times existed in courts by common law, both in 
England and America. It is a common-law right ; it is a right 
which the court, independent of any statute uj>on the subject, 
must exercise, or it would lie powerless to defend itself against 
the assaults of the malicious. These remarks are made, not so 
much to lie applied to the defendants in this case, as to assert 
the doctrine once for all that courts established by the gov
ernment have the right, and will exercise the right, to protect
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themselves in the orderly and proper administration of the 
laws which they are called upon to administer in the exercise 
of their jurisdiction. As before stated, the judgment of this 
court, as found in its opinion of a former day, is entirely satis
factory, and a further examination of the authorities has 
tended to strengthen the court in the opinion there rendered. 
We are relieved, however, of the unpleasant duty of adminis
tering any severe punishment to these defendants, for the 
reason that their counsel have not only made for them an 
open, frank and manly disclaimer, but they have now, upon 
the hearing, come into court and asked that they be allowed 
to withdraw the paper containing the language which was 
found to be offensive, and by this to express their good faith 
when they say that they did not intend any contempt by the 
paper. We are glad to say that this proceeding has ended in 
a manner much more agreeable to the court that if we had 
been compelled, as we should have been had the case taken a 
different turn, to assess upon these defendants a severe j»en- 
alty in vindication of the law. Their disclaimer and motion 
for withdrawal of the paper arc accepted by the court, as be
fore said, as made by them in good faith, and they are allowed 
to withdraw from the records in this cause the paper which 
they have read to the court, and on account of which they 
were adjudged to be in contempt. We feel, however, that 
undeh all the circumstances, it is but right and proper that 
they should pay the cost of this proceeding in contempt against 
them, and a decree will be entered directing that they pay 
such costs, and that execution isssue therefor.

Sandford, C. J., and Henderson and Borkman, J.T., concur.

Note.— The power to punish for contepipt is necessarily implied in the 
establishment of a judicial tribunal. United State* r. JVetr Bedford Bridge,
1 Woodh. & M, 401 ; 2 Bishop, (’rim. Law. sec. 234 and note.

A contempt may be either in the presence of the court or beyond its pres
ence. It would be dangerous to attempt any definition of this offense, but it 
may be said generally that any disorderly proceeding, calculated to inter
rupt the administration of justice, show disres|>ect or insolence towards the 
judge presiding, or any wilful act intended to lessen the dignity of the court, 
if done in the presence of the court, is a contempt And any act calculated 
to defeat the execution of its process or to defy the exercise of its authority, 
done beyond the presence of the court, is also a contempt
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The following cases will serve to illustrate the general doctrine :
In presence of the court by witnesses.— It is a contempt for one to refuse 

to he sworn as a witness, even though privileged. His privilege cannot be 
urged until after he is sworn. Kr parte St ice, 70 Cal.. 51. It is no excuse 
that his testimony would tend to subject him to punishment for a felony. 
Id.

A witness remaining in the court-room during the examination of another 
witness, after he has been excluded by an order of the court may be pun
ished for contempt People ». Boscovitch. 20 Cal., 486. An attachment for 
not performing an awanl will be granted of course, unless good cause or 
excuse is shown why it should not McClure ». Gu'.ick, 17 N. J. L. (2 Harr.), 
840.

A defendant may refuse to answer an illegal or improper question upon an 
examination under an order of reference ; but if he refuses to answer a 
proper question he may he punished by the court for a contempt in refusing 
to answer. G Hum ». Albert, 7 Paige (N. Y.\ 278.

A witness refusing to answer before a grand jury may be committed for 
contempt under Revised Statutes, 584, section 1, subdivision 5. People ». 
Kelley, 34 N. Y„ 74.

The witness and the grand jury being present in open court he repeated 
his refusal in the face of the court Held, that this was a contempt “ com
mitted in the immediate view and presence of the court” and warranted his 
committal. Id

The question whether one committed for contempt of court really com
mitted tlie act charged will be conclusively determined by the order of 
that court Id

But if a witness’ refusal to answer a question is innocent and justifiable, 
or only an assertion of a constitutional right commitment for contempt is 
illegal, and the error in so doing may he reached by certiorari from the su
preme court if not examinable upon the return to a habeas corjtus sued out 
by the committed party. Id *

The refusal of a witness to produce j»apers acknowledged to he in his pos
session, for the reason that it would be a breach of his privilege as attorney, 
is a contempt Mitchell s Cose, 12 Abb. (N. Y.) Pr„ 249.

A Jew who refused to lie sworn as a witness in a cause tried on a Satur
day. because it was his Sabbath, was fined by the court Stanslmry ». Mark», 
2 Dali., I1&

One who was not a Quaker, refusing to be sworn on the ground of consci
entious scruplisi produced hv a vow that he never would take an oath, was 
eommitbsl for contempt the liberty of affirming being at that time confined 
to Quakers by the laws of Massachusetts. United States ». Coolidgc, 2 Gal., 
864.

A party who permits his witness to leave the court cannot afterwards have 
him attached for contempt State ». Ariron, Wright (Ohio), 768. It was de
cided in Ixniisuma, with one judge dissenting, that perjury was not a con
tempt of court State ». Luxerons, 87 La Ann., 814.

By others in the presence of the court.— To perform military evolutions, 
with music and tiring, near the court-house, while the court is in session. 
State ». Coulter, Wright (Ohio), 421 ; State ». Goff, id., 78.
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To call another a liar in the presence of the court and in the hearing of its 
officers. United States v. Emerson, 4 Cranch, C. Ct, 188.

A fictitious case, brought for the purpose of obtaining the opinion of the 
court on the matters presented by it Smith v. Brown, 3 Tex., 360.

And the act need not be done during the actual session of the court in 
order to constitute the offense. Unbecoming or insolent conduct during the 
recess may be punishable, and even insisting u]>on talking with the judge 
about the case.

$The office of judge would be intolerable to the holder and degrading to 
the state were the incumbent subjected by law to personal and private ap
proach, questioning and harassment at the will of anxious and discontent'd 
suitors. The only place for intercolirse with a judge touching business j«end
ing in court is the place where the court sits, and the only time for it is 
during the sitting. And we think that whenever a judge of the city court 
is in the court-room during term, and a suitor there calls u|«on him to deal 
in any manner with or answer questions concerning a pending case, the 
court is in session res|«ecting that case, to the extent at least of keeping the 
suitor in order in discussing it or making remarks alrout it, and that any 
roisliehavior of the party then and there occurring takes place in the pres
ence of the court within the spirit and meaning of the statute aliove recited. 
Moreover, it is a matter of necessity that the court shall be deemed in session 
throughout the term for the purpose of keeping order and maintaining 
decorum in the halls of justice. The orderly assembling of the court for the 
transaction of business after each tenqsirary recess would otherwise lie im
practicable. If the judge had to scramble with a mob of suitors or others 
to reach the bench every morning, and then could punish none of them for 
the indignity which they had offered the law and the public authority, be
cause he had not succeeded in formally opening the court for the day’s 
business before he was insulted, he would soon become powerless to admin
ister justice. Of what avail would be the power of protecting the court 
against contempt after the judge actually seated himself on the bench, if, 
while attending in the court-room for the purpose of so seating himself, he 
could not command order and enforce it by summary punishment? To the 
end that there may be a court held at all, it is necessary that the judge shall 
have the sanctity of the law’s majesty aliout him while he waits officially in 
the temple of justice, both before and after each daily session. The court is 
not dissolved by a mere recess; and misliehavior affecting public justice in 

x tlie court-house, and in the immediate presence of the judge, especially by 
a suitor, is misliehavior in presence of the court, and may be punished 
summarily as a contempt of court In State r. Garland, 26 La. Ann.. 632, 
an attorney who read abusive language towards a memlier of the court, and 
committed an assault upon his person during a recess, and in the court
room, under the pretext of resenting what he had said or done when on the 
bench, was adjudged guilty of a contempt of court, and punished accord
ingly. The report in that case states that the court had not adjourned, and 
in the present case it is not expressly declared in the record that the court 
had adjourned the previous evening or afternoon, but we take it for granted 
that it had done so, as that is the usual course of business. We think, how
ever, that necessary adjournments from day to day are but recesses in the
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sittings, and that when the judge returns to the court-room to resume busi
ness the court at once lias * a presence,’ and that disorder then and there 
committed affecting the public justice or business of the court is misbe
havior in presence of the court This precise case is not distinctly deters 
mined in the authorities which we have examined, and we have looked into 
very fiiany referred to by Rapalje on Contempts ; 8 Am. & Eng. Cy. L., 777 ; 
15 Cent L. J., 42 ; 12 Am. Dec., 178, notes to Clark v. People," Baker v. 
State, 82 Gn., 776.

Contempt by disrespectful language s|K>ken in court is not excused by 
the fact that the judge was ill-tempered and discourteous. Holman v. State. 
105 Ind., 5ia

After the court has ruled against a particular mode of examination of 
witnesses, if counsel still insist in pursuing it he is guilty of contempt 
State v. District Court, 41 Minn., 42.

It is a contempt to strike an attorney in a court-room, although the judge 
be not on the bench and the court lie in recess, and although the cause of 
the assault have no relation to the proceeding in which the attorney is en
gaged. United States r. Patterson, 26 Fed. Rep., 509.

Plaintiff, his sureties and attorney are guilty of contempt where they 
have imposed upon the court in procuring the acceptance of worthless 
sureties. Foley v. Stone, 8 N. Y. 8., 288. So one who knows himself insolv
ent and becomes surety upon an appeal bond is guilty. Timon v. Aldine 
Co., 14 Daly, 279.

By a juror.—It is contempt for a juror to separate himself from his as
sociates and mingle with the community at large. State v. llelrenston. 
Il M. ( 'liarIt. ((la.), 48. Also for the jurors, after they have retired to decide 
on a case, to hold communication with persons other than officers of the 
court Id.

To solicit a juror to give a signal, after the jury have retired, to indicate 
whether or not they an- likely to agree, and thereby to enable an outside 
party to make a bet on the i|Uestion of their agreement to better advantage, 
although nothing is said by the person making the solicitation ns to how lie 
wishes the jury to decide. State r. Doty, 82 N. J. L, 408.

During the progn-ss of the trial of an indictment for an assault a juror' 
viewed the locality where it was committed. Held, not a contempt. Peo
ple v. Oyer anil Terminer Court, 101 N. Y„ 245; S. C., 54 Am. Rep., 691.

By an officer.— A sheriff is liable to attachment for the failure of his dep
uty to pay over money collected by him. Matter v. Stephens, 1 (la., 584.

When1 a deputy-marshal receive» money on a judgment after he has re
turned the execution, he may lie attached on a neglect to pay over the 
amount in pursuance of the order of the court. Bayley v. Vales, 8 Mellon, 
465.

The marshal of the United Stab’s may have an attachment bi enforce 
payment of fees against an attorney who indorses the writ,'and who is lia
ble, by the 1er loci, tii respond bi the costs. Anon., 2 Gall., 101.

A sheriff who pertinaciously refuses to oliey, or cul|inhly neglects, the in
structions of the plaintiff in execution to collect his debt in gold and silver, 
may lie attached for contempt Bice v. McClintock, Dudley (8. Cd, 854.

10
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A jailor is an officer of the court, and if he maltreats the prisoners under 
his charge, he is guilty of contempt In re Birdtong, 39 Fed. Rep., 599.

By other» without the pretence of the court.— A publication, pending a 
suit reflecting on the court the parties to the suit the witnesses, the jurors 
or the counsel, is a contempt of court Hollingatcorth r. Duane. Wall C. 
CL, 77, 102, 141 ; Bronton't Cate, 12 Johns. (N. Y.X 460; S P., RetpuMiea v. 
Ihutmore, 3 Ventes (Pa.), 441. So it is to publish remarks in a newspaper, 
which have a tendency to prejudice the public with respect to the merits of 
a cause landing in court and to corrupt the administration of justice, and 
the judge who was libeled is competent to try the complaint My era r. 
State (Ohio), 22 N. E. R, 48; Ketpublica v. Otwahl, 1 Dali., 319.

The attempt of a master to remove his slave beyond the jurisdiction of 
the court pending a petition for freedom, is a contempt Riehant v. Van 
Meter, 8 Cranch, C. Ct, 214. And see Thornton v. Darin, 4 id., 500.

Where Issiks are, by order of the court subjected to the examination of 
the adverse party, those |«rts which do not relate to the subject of the liti
gation may he sealed up, and it is a contempt of the court for the adverse 
party to break open the parts so sealed up Drat r. Merle. 2 Paige (N. Y.X 
494. So, also, is the act of clandestinely abstracting from the tiles of the 
court a sub|Kvna for witnesses, and suletituting another suh|*cna in its 
place, and procuring a false return to be made u|ion the latter, all with 
intent to defraud a jiurty litigant in said court, and in whose case such sub
poena issued. Baldwin v. State, 11 Ohio 8t, 681. And to dispose of prop
erty contrary to the terms of an injunction with notice thereof, though 
before it lias been served. Hull v. Thomat, 8 Edw. (N. Y.X 236 ; Ewing V. 
Johnton, 84 How. (N. Y.) Pr.. 202.

If, while engaged in a strike, and in an unlawful interference with the 
cars and engines of a railroad company, the strikers, although not Intend
ing a contempt also interfere with cars ami engines in charge of a receiver 
of the court they are liable as for a contempt In re Doolittle, 23 Fed. 
Rep, 544.

If they overawe the employees of the receiver by a simple request to 
leave work, backed by an array of armed men, they are guilty of a con
tempt although no threats are made. IiL ; United Staten v. Kane, id., 748.

If they notify men not to work, qualifying the notification with the state 
ment that the notification is not to Is) considered an intimidation, they in
terfere unlawfully with the receiver's management, and are guilty of a 
contempt Re lVabath It R. Co., 24 Fed. Rep, 217.

A |«arty who intentionally violates an interlocutory judgment is guilty of 
contempt although he may have acted in gissl faith U|am professional ad
vice honestly given. Green r. Griffin, 95 N. C., 50.

Where disobedience to an order of the court is plainly not wilful, a disa
vowal of any intent to disobey will purge the contempt Kron v. Smith, 96 
N.G.886.

It is not a contempt to serve a party, while attending at the court as a 
party in the cause, or as a witness, with a summons. The privilege extends 
to exemption from arrest hut no farther. Blight c. Fither, Pet C. Ct, 41.

A client cannot be punished as for a contempt of court for an act done

v
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by his attorney without his direction, knowledge, privity or procurement. 
Satterlee v. Comeau, 7 Robt (N. Y.), 666.

Hasty expressions of counsel under excitement will be overlooked when 
no contempt was intended. St. Clair v. Piatt, Wright (Ohio), 583.

A newspaper reporter concealed himself in the jury room before the re
tirement of the jury, and after they came in took notes of their delibera
tions. Court had remained in session during the deliberation of the jury. 
The reporter was discovered, and, despite the admonition of the court, pub
lished a report of what had transpired in the jury room. It was held that 
he was guilty of a contempt committed in the presence of the court Peo
ple v. Barrett, 56 Hun, 351 ; 8 N. Y. Cr. R, L 

For a discussion of other phases of thé law upon this subject^ see note to 
People ex reL, etc., v. The Court, etc., 6 Am. Cr. R, 161

People t. McDonnell.

(80 CaL, 385.)

Counterfeiting.
«

1. Penal Code of California, section 480, providing that “ every person who
makes, or knowingly has in lpe possession,’’ anything employed “ in 
counterfeiting liank notes oF'hills, is punishable,” applies to foreign as 
well as domestic bank notes.

2. Under Penal Code of California, section 959, subdivision 6, section 960.
providing that an information is sufficient if the offense charged is set 
forth in such clear and distinct manner as to enable a person of com
mon understanding to know what it is, and defendant is not prejudiced 
in any substantial riglit by the defect, an information for having pos
session of tools for counterfeiting notes of the “ Bank of England ’’ 
need not allege the incorporation of such bank.

1 Proof that the bank is known and acting as a corporate company, and 
as such issues bills which come within the statute, identifies the notes 
set out sufficiently to show that they were “ bank notes.”

4. The state courts have jurisdiction of such offense, under the statute
which is an exercise of the general police power of the state, though 
it is also punishable under a federal statute.

5. A charge in sulistance that to constitute the crime a mere possession and
intention to use, though without ability to use, is sufficient, is proper.

For the appellant, C. B. Darwin (Crittenden Thornton and 
F. JI. Merzhach, of counsel).

For the people, George A. Johnson, attorney-general, and 
Davis Louderback.
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Foote, C. The defendant was charged by information, 
under section 480 of the Penal Cotie, with having knowingly, 
wilfully, unlawfully and feloniously in his jiossession a certain 
stamp, block and plate, made use of in counterfeiting bank 
notes, designed and engraved for the purpose of striking and 
printing counterfeit bank notes, in the likeness and similitude 
of the genuine “ five pound ” notes of the “ Hank of Eng
land;” such possession being had by him for the purpose of 
knowingly and feloniously counterfeiting such “ bank notes.” 
Ilis demurrer to the information on various grounds was over
ruled. He then pleaded not guilty, was tried, and convicted 
as charged. A motion for a new trial was made aSd refused, 
as also a motion in arrest of judgment. From the two orders 
made upon the motions mentioned, and the judgment of con
viction, the defendant has appealed.

The jurisdiction of the trial court is assailed, on the ground 
that the information did not present any offense against the 
laws of this state, and that the note set out, and which the 
plate was said to be intended to print, was not sufficiently 
averred to be a “bank note; ” that if it was a “ bank note,” 
it was a foreign one, and not within the “ hank note ” pro
tected by the Penal Code of this state, in section 480 thereof; 
that if the note set out in the information, to quote the lan
guage of his brief, “ did fall within the bank note named in 
our state code, yet the state had no jurisdiction herein, be
cause the congress of the nation, by virtue of its international 
power, and in discharge of its international duty, had enacted 
a law fpr the protection of the very same bank note, and de
nounced the very same plate in the same terms, and with the 
same intent, and had therein submitted the jurisdiction to its 
own tribunals, and had made no reservation in favor of state 
courts; that, therefore, under the laws regulating judicial cog
nizance, the state court had no jurisdiction of the offense, 
even though she had denounced the same transaction in her 
code.” Section 480 of the Penal Code under discussion is as 
follows: “Every person who makes, or knowingly has in his 
possession, any die, plate or any apparatus, j»a|>er, metal, ma
chine or other thing whatever, made use of in counterfeiting 
coin current in this state, or in counterfeiting gold dust, gold 
or silver bars, bullion, lumps, pieces or nuggets, or in coun-
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* forfeiting bank notes or bills, is punishable by imprisonment 
in the state prison not less than one nor more than fourteen 
years; and all such dies,plates, apparatus, paper, metal or ma
chine, intended for the purpose aforesaid, must be destroyed.” 
The suggestion is made that the legislature, when it used the 
words “ bank notes or bills,” did not mean to include any for
eign bank notes or bills; and in support of this it is ingen
iously and strenuously/argued that such intention could not 
have existed on the pai^ of the law-making laxly, or else it 
would have used more apt and certain language upon the sulx 
ject, such as had been formerly employed in prior laws, and 
in the New York Code, upon which our Penal Cotie is modeled. 
Ilqwever plausible tbe argument may be, we cannot suppose 
that the legislature intended by the comprehensive words 
“ bank notes and bills ” to mean less than all bank notes and 
bills, both foreign and domestic, current in this state or other
wise. To say to the contrary would be to declare, without 
proper foundation, that the legislative assembly of our state 
had deliberately made California an asylum for all those evil- 
disposed persons who might desire to injure the currency of 
foreign nations, or to defraud our own citizens by passing off 
upon or selling to them counterfeit bills of such nations. With
out some more direct and positive declaration of legislative 
intent to that end than has been shown in the argument of 
appellant, we should be very much averse to the belief which 
he so much desires us to entertain in his behalf. Nor was it 
necessary that the information should have alleged the in- 
corporation of the Hank of England. The fact of incorpora
tion was not an element of the crime. People v. Ah Sam, 41 
Cal., 652; People v. Henry, 19 Pac. Hep., 832; Penal C<xle.

959, subd. 6, $> 960. “So, too, as a matter of identity, we 
think the description is satisfied by proof that the company is 
known as a corporate company, and is acting as such, and as 
such issues bills which come within the statute.” People v. 
Ah Sam, eupra.

A painstaking and lengthy argument is made that the fed
eral courts have exclusive jurisdiction of this crime since the 
enactment of section 711 of the Revised Statutes of the United 
States, which reads as follows: “ The jurisdiction vested in the 
courts of the United States in the cases and proceedings here-
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inafter mentioned shall be exclusive of the courts of the sev
eral states : 1. Of all crimes and offenses cognizable under the 
authority of the United States.” That provision of law was 
in existence when the supreme court of the United States, 
through Mr. Chief Justice Waite, delivered its opinion in the 
case of United States v. Arjona, 120 U. S., 479—188. This was 
a case where the defendant had been indicted for the violation 
of sections 3 and 6 of the act of congress of May 16,1884, chap
ter 52 (26 Stat., 22), “ to prevent and punish the counterfeiting 
within the United States of notes, bonds and other securities 
of foreign governments.” The statute, among others, makes 
the following things criminal : Section 6. Having in posses
sion “ any plate, or any part thereof, from which has been 
printed, or may be printed, any counterfeit note, bond, obliga
tion, or other security, in whole or in part, of any foreign gov
ernment, bank or corporation, except by lawful authority," 
etc. After holding that the law in question was constitutional, 
and that the offense is one which the United States govern
ment may denounce in the performance of a duty towards 
other nations, that tribunal observed : “ A right secured by 
the law of nations to a nation or its people is one the United 
States, as the representative of this nation, are bound to pro
tect. Consequently, a law which is necessary and proper to 
afford this protection is one that congress may enact, because 
it is one that is needed to carry into execution a power con
ferred by the constitution on the government of the United 
States exclusively. There is no authority in the United States 
to require the passage and enforcement of such a law by the 
states. Therefore, the United States must have the power to 
pass it and enforce it themselves, or be unable to perform a 
duty which they may owe to another nation, and which the 
law of nations has imposed on them as part of their interna
tional obligations. This, however, does not prevent a state 
from providing for the punishment of the same thing; for 
here, as in the case of counterfeiting the coin of the United 
States, the act may be an offense against the authority of a 
state as well as that of the United States.” Although tie 
point did not arise, and was not made in that case, that the 
federal jurisdiction was supreme and exclusive, and a state 
could not provide for the punishment of the same thing as did
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the United States, yet the language of that court is directly 
decisive of and against the objection made here ; and we should- 
respect it as the opinion of the tribunal of last resort as to such 
matters, which must be the final and supreme arbiter as to the 
jurisdiction of federal courts. The language of the chief jus
tice was evidently used for a purpose, td the end that a princi
ple relative to the police powers of a state, which had been 
settled by the supremo court of the United States, over which 
he then most ably presided, in prior adjudications, should be 
still more firmly established — that is, that for violation of the 
federal laws the federal courts almw—birvc jurisdiction; but 
that such acts, although denounced by federal laws, and pun
ishable under such laws in federal courts alone, may, never
theless, be punished by state laws in state courts, where the 
punishment of such acts pertain to the j>olice power of a state ; 
that for such an act as here alleged to have been committed 
the federal law may punish, for the protection of foreign na
tions and their people, arnb^c state law for the act as one 
which may result in a fraud uppn its citizens, by passing upon 
them counterfeit bills of a foreign bank or corporation.

Q In I'l'i'jjx v. Pennmjlcania, 16 Pet. (U. S.), 625, in asserting 
the exclusive power of congress over the subject of fugitive 
slaves, Justice Story observes : “To guard, however, against 
any j>ossible misconstruction of our views, it is proper to state 
that we are by no means to be understood in any manner 
whatsoever to doubt or to interfere with the police power be
longing to the states in virtue of their general sovereignty. ^ 
That jadice power extends over all subjects within the terri
torial limits of the states,'and has never been conceded to the 

. United States.”
In Eellêv. People, 4 Scam. (Ill.), 512, Eells had been indicted 

under a statute of Illinois making it an offense to harj>0r and 
secrete a negro slave. The court said, by Mr. Justice Shields:
“ This (the state law) prescribes a rule of conduct for our own 
citizens. If the state can do this, and I hardly think the power , 
questionable, it can punish those who violate the rule. If a
state has power to regulate its own affairs, it has the power to
define offenses and punish offenders.” “ It is also said that 
this law may punish a map twice for the same offense. There
is no force whatsoever in this objection. The offenses are sei>-
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arato and distinct — violations of distinct and different laws — 
and the punishment inflicted by different sovereignties.” Id., 
512. This case was afterwards affirmed in Moore v. People, 14 
How. (IT. S.), 19, by the supreme court of the United States, 
where it was said: “ But, admitting that the plaintiff in error 
may be liable to an action under the act of congress for the 

lame acts of harboring and preventing the owner from retak
ing his slave, it does not follow that he would be twice pun
ished for the same offense. . . . The same act may be an 
offense or transgression of the laws of both ” (stateand United' 
States), for which, as afterwards said, the offender may be 
justly punishable. It was there, in addition, said : “ The power 
to make municipal regulations for the restraint and punishment 
of crime, for the preservatioif of the health and morals of her 

* citizens and of the public jteace, has never been surrendered 
by the state or restrained by the constitution of the United 
States.” Moore v. People, 14 IIow., IS.

In the case -of United State'e v. Marigold, 9 IIow. (U. S.), 
569, Mr; Justice Daniel, speaking for the court, says : “ This 
court, in the ease of Fox v. Ohio, 5 IIow. (U. S.), 432, have 
taken care to point out that the same act might, as to its char
acter and tendencies, and the consequences it involved, consti
tute an offense against both the state and federal governments, 
and might draw to its commission the penalties denounced by 
either, as appropriate to its character in reference to each.”

In the case of United State« v. Cruilehank, 92 U. S., 542, 
Mr. Chief Justice Waite, in discussing ttife subject of citizen
ship of the state and of the United States, disposes of the 
question in a statement, as we think, clear to demonstration : . 
“The people of the United States resident within any state 
are subject to t\to governments, one state and the other na
tional; but there need be no conflict between the two. The 
powers which one |assesses the other docs not. They are 
established for different purjioses, and have separate jurisdic
tions. Together they make one whole, and furnish the {ample 
of the United States with a complete government, ample for the 
protection of all their rights, at home and abroad. True, it 
may sometimes happen that a person is amenable to both juris
dictions for one and the same act. Thus, if a marshal of the 
United States is unlawfully resisted while executing the pro-
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cess of the courts within a state, and the resistance is accom
panied by an assault on the officer, the sovereignty of the 
United States is violated by the resistance, and that of the 
state by the breach of peace, in the assault. So, too, if one 
passes counterfeited coin of the United States within a state, 
it may be an offense against the United States and the state; 
the United States, because it discredits the coin, and the state, 
because of the fraud upon him to whom it is passed. This 
does not, however, necessarily imply that the two governments 
possess powers in common, or bring them into conflict with 
eadwrther. It is the natùral consequence of a citizenship 
vniicli owes allegiance to two sovereignties, and claims protec
tion from both. The citizen cannot complain, because he has 

, voluntarily submitted himselKto such a form of government. 
He owes allegiance to the two departments, so to speak, and 
within their respective spheres must pay the penalties which 
each exacts for disobedience to its laws. In return he can 
demand protection from each within its own jurisdiction.”

The defendant here is not sought to be punished under any 
federal statute, as such. He has been tried and convicted in 
a state court, under a state law, having for its object the pre
vention of the passing to her citizens fraudulently, and to their 
damage, of counterfeit bank notes of a foreign bank. The 
state is not inhibited from pissing laws to punish an act which 
may result in fraudulent imposition upon its citizens, because 
the federal government has the exclusive right to punish for 
an infraction of its laws made in consequence of a duty it owes 
under the law of nations. The act is the same for which the 
person is punished, but the laws are different and for a differ
ent purpose. The state could notrpunisli for an infraction of 
the federal statute, but can do so as to its own statutes, when 
the object is to exercise the police power which appertains to 
it under the constitution of the United States. This is not an 
attempted nullification of a federal statute, or an effort to 
enforce it in a state court; it is a law to prevent frauds upon 
the citizens of the state, and has nothing to do with the pur
pose or enforcement of the federal law.

It is also pressed upon our consideration that the charge of 
the court in reference to what constituted possession of the 
plate or block, in order to bring the defendant’s act within the 
denunciation of the statute, was erroneous. It is claimed
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tliat the decision of the appellate court in the case of Ah Sam, 
supra, which was given to the jury by the court as part of its 
charge upon the question of possession, was not applicable to 
the case in hand; that it went only to the point of declaring 
that an intention to use such a block was enough without a 
potential intention, and that it was not a decision on the 
meaning of the word “ possession,” as used in section 480 of 
the l’enal Code. There is no clearer or better way that occurs 
to us by which this argument may lie successfully refuted than 
to quote here the language of Justice Temple in that case (41 
Cal., 054), in which the facts relating to the guilty possession 
were in all essential features similar to those in the case at 
bar, all italicized words being our own : “ There is but one 
other question in this case which we think it worth while to 
notice. That arises upon this state of facts, as appears from 
the bill of exceptions : The blanks, the possession of which is 
charged in the indictment, were printed by one Baker, who, 
before printing them, revealed the matter to the city police, 
and had an arrangement with them by which the police should 
be in ambush, ready to seize the defendants and the blanks 
immediately after they had been handed to them by Baker. 
Baker had from the police assurances that the blanks would 
be paid for, and without such assurances he would not have 
printed them. The ambush was laid according to the arrange
ment, and u|K>n a signal being given by Baker, according to 
an understanding between him and the police, the latter ap
peared and seized Ah Sam and Ah Tuck, and took from them 
the impressions soon after they had come into their hands. It 
is claimed that the dtfendants never had such a possession of 
the blanks as is contemplated by the statute; that they wore 
printed for the police, under a contract with them, and were 
really delivered to them according to contract, and were the 
projierty of the indice; that the mere handing of them to the 
defendants, to be immediately taken away by- the real owners, 
was no more than laying them upon a counter for them to 
take; they were given to the defendants at the request of the 
police, and remained, during all the time they were in defend
ants’ hands, completely under the control of the police; that 
the defendants did not have them as their property, and, during 
the time they held them, could not have intended to pass 
them ; that they must have had the ability to commit the offense,
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as well as the intention, and that ability they never had any 
more than they would have when immured in a dungeon; that 
the intention meant by the statute is potential, and not a mere 
desire which there are no means to effectuate, and which does 
not and cannot result in any act ; that Baker and the police 
never parted with the possession of the blanks, but detenu ined 
not to do so, and all the time supervised the handling of them 
by the defendants. The police laws cannot be tested by any 
such metaphysical niceties as these. The problem proposed is 
similar, if not the same, ns that which has baffled the best 
intellects of the world of all ages, in attempting to reconcile 
the foreknowledge and providence of divinity with the freedom 
and the moral responsibility of man. The law adopts the 
theory of responsibility of man, notwithstanding the control
ling supervision of Providence. The defendants were not under 
duress, nor compelled by the police, prior to the airest. to do 
anything whatever. They contracted with Baker for the blanks 
as freely and as completely as though the authorities hud not 
permitted them to do so. They had absolute control of their 
own actions when they received the blanks, and up to the very 
time they were arrested. The knowledge or intention of the 
police did not interfere with their freedom prior to that time. 
They had the ability to commit the crime as fully as they would 
hare had if the police had arrested them at the same time, with
out any understanding with Maker, and upon mere suspicion. 
. . ,. To constitute the crime, the law only requires the 
guilty ]x)sscssion. . . . Although Ah Sam was a mere 
messenger, he was properly convicted if he knew the purposes 
for which the blanks were designed.”
' Vb conclude that the possession of the defendant, under the 
facts of this case, was a guilty (lossession, and the instructions 
of the court were in accordance with law. Perceiving no 
prejudicial error in the record, we advise that the judgment 
and orders be afflrmcd.

Wo concur : Belciiek, C. 0.; VifticuEr, C.

Pek Cukiam. For the reasons given in the foregoing opin
ion, the judgment and orders are affirmed.

Note.— Counterfeiting, what constitutes.— A counterfeit coin is one made 
in imitation of a genuine coin. The resemblance need not be exact It is
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enough if it would b? likely to deceive oue not an expert but using ordinary 
caution. United States r. Hopkins, 27 Fed. Rep., 443.

There is a distinction between counterfeiting and uttering false coin. 
Counterfeiting applies to the act of making, as distinguished from the act ot 
circulating. Campbell r. United States, 10 Law R., 400.

Counterfeiting silver coin of the United States may be made an offense 
against state law as well as against federal law. Martin r. State, 18 Tex. 
App., 224. So a state may punish for a cheat though the instrument 1» a 
base coin in the similitude of a dollar of the United States coinage. Fox v. 
Ohio, 5 How., 410 ; Moore v. People, 14 id., 20. So it may punish for the 
counterfeiting of a national bank note. State v. Randall, 2 Aik., 89.

The state may punish the offense of keeping counterfeit coin with intent 
to [miss the same (Sizemore v. State, 3 Head, 26) as coin in the similitude 
of Mexican dollars. Com. ft Steams, 10 Met., 256.

California gold coin not being lawful currency, the passing thereof is not 
an offense under the statute. Com. v. Bond, 1 Gray, 564. It must be for 
coin made current by law. United States v. Qanlner, 10 Pet. 618.

The offense of passing counterfeiting coin is complete, even though uttered 
as base coin. United States v. Nelson, 1 Abb. (U. 8,), 137 ; State ft Wilkins, 
17 Vt, 151 ; Rex v. Franklin. 2 Leach, 644. And even if passed at a gam
bling table. Com. v. Wooilbury, Thach. C. C., 47.

Counterfeiting notes of a foreign bank, or having in one’s possession plates 
therefor, is an offense against the law of nations, and, therefore, properly 
made an offense by an act of congress. And it is not necessary that the act 
should aver that the offense is against the law of nations. United States v. 
Arjona, 120 U. &, 479.

A person who passes pieces of metal, apparently gold, octagonal in form, on 
one side of which is the device of an Indian, and on the other the inscrip
tion “ f dollar. Cal.,” cannot be convicted of a crime, under United States 
Revised Statutes, section 5461. United Stutes r. Bogart. 9 Ben., 314. Tliat 
section does not extend to the uttering of a token which does not puri»ort 
to be an imitation or in substitution of any coin known to the law. Id.

Counterfeiting smooth worn coin is sufficient Reg. v. Wilson, 1 Leach, 
285 ; Reg. v. Welsh, id., 364.

Under United States Revised Statutes, section 5430, making it an offense 
to have in one's possession an obligation engraved and printed after the 
similitude of an obligation issued under authority of the United States, with 
intent to sell or otherwise use the same, defendant was indicted for attempt
ing to use an obligation of a silver-mining company resembling a United 
States bond, except that it was not signed. Held, that it being an unexe
cuted instrument, a conviction could not be had. United States v. Williams. 

fl4 Fed. Rep., 550.
One who has made false coins with intent to circulate them, and has car

ried the manufacture so far as to produce coins cajiable of being uttered as 
genuine, may be convicted under United States Revised Statutes, section 
0457, although he intended to coat such coins with silver before putting 

^ them into circulation. United States v. Abrams, 18 Fed. Rep,, 823; S. C., 21 
Blatchf. C. C., 553.

Brightening up base pieces of coin, so as to render them cajiable of circu
lation, is counterfeiting. Rasnick v. Com., 2 Va. Cas., 356.
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Evidence.— In a prosecution for passing counterfeit money, it is relevant 
to the question of guilty knowledge to show that on the same evening and 
in the same town, there were other instances of the same offense, even 
though the person guilty of it could only be identified with the respondent 
in general np|>earanee. People v. Clarkson, 56 Mich., 164.

Evidence of a fraudulent sale of counterfeit coin is competent to support 
a charge of,fraudulent possession. United States v. Biebuseh, 1 McCrary, 
G Ct, 42.

Proof of passing by an agent is sufficient United States v. Morrow. 4 
Wash. G G, 788.

Stephens v. State.

(65 Miss.. 328.)

Cruelty to Animals : Killing hogs, injuring crops.

Under Code of Mississippi, section 2918, forbidding cruelty to animals, 
defendant was indicted for killing hogs trespassing on his land after 
he had vainly tried to drive them away. Held error to refuse to charge 
the jury that if defendant killed the hogs while they were,ravaging his 
crop, in order to protect the crops, and not from a spirit of cruelty, 
they should find him not guilty. His guilt or innocence is determin
able by the iutent and purpose which prompted his act

Appeal from circuit court, Yalobusha county ; W. S. Feather- 
ston, judge.

Dave Stephens was indicted for cruelty to animals. •The 
testimony shows that a neighbor's hogs got into Stephens’ 
crop ; that Stephens went to the owner of the hogs, who as
sisted him in getting them out of his field ; that the hogs 
broke into his field again,'when he again went to their owner 
and asked his assistance in getting them out, but the owner 
refused to do so. Stéphens then tried to get the hogs out ; 
but, after running them for some time and failing to get them 
out, ho got his gun and killed several of the hogs. On the 
trial he offered to prove that he had a lawful fence around his 
field, which the court refused, lie then asked the court to in
struct the jury that if the evidence showed that he killed the 
hogs to protect his crop, etc., and not out of a spirit of cruelty 
to the hogs, they should acquit him. The court refused this 
instruction, judgment was rendered against him, and he ap
peals.
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IF. S. Chapman and J T. Lowe, for appellant.
T. M. Miller, attorney-general, for the state.

Arnold, J. Section 2018 of the code, under which appel
lant was indicted, renders it a criminal offense for any person 
to cruelly beat, abuse, starve, torture or purposely injure 
certain animals, whether they belong to himself or another. 
This statute is for the benefit of animals, as creatures capable 
of feeling and suffering, and it was intended to protect them 
from cruelty, without reference to their being property or to 
the damages which might thereby be occasioned to their own
ers. It was error for the court below to refuse to instruct the 
jury for appellant, to the effect that the}' should find him not 
guilty, if they believed from the evidence that he killed the 
hogs while they were depredating on his crop, and to protect 
it from destruction, and not out of a spirit of cruelty to the 
animals. Such instruction was applicable to the evidence, and 
expounded the law correctly. It was immaterial whether ap
pellant had a lawful fence or not. The motive with which 
the act was done is the test as to whether it was criminal or 
not. Unless appellant was actuated by a spirit of cruelty, 
or a disposition to inflict unnecessary pain atjd suffering on 
the animals, he was not guilty of the offense charged. He , 
may have committed a trespass for which he is liable in a civil 
suit, but if his purpose and intent was to protect his crop 
from depredation, he did not violate the statute under which 
he was indicted. 1 Dish. St. Crimes, §§ 804, 697 ; Wriyht r. 
Stale, 30 G a., 325; State v. Water», 6 Jones L, 270; 'Thorn a» 
v. State, 30 Ark., 433; Lott v. State, 9 Tex. App., 200.

This disposes of the case at bar; but, speaking for myself, I 
wish to say that laws, and the enforcement or observance of 
laws, for the protection of dumb brutes from cruelty, arc, in 
my judgment, among the best evidences of the justice and 
benevolence of men. Such statutes were not intended to in
terfere, and do not interfere, with the necessary discipline 
and governinent of such animals, or place any unreasonable 
restriction on their use or the enjoyment to l»e derived from 
their possession. The common law recognized no rights in 
such animals, and punished no cruelty to them, except in so 
far as it affected the rights of individuals to such property.
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Such statutes remedy this defect, and exhibit the spirit of that 
divine law which is so mindful of dumb brutes as to teach and 
command not to muzzle the ox when he treadeth out the 
corn ; not to plow with an ox and an ass together ; not to 
take the bird that sitteth on its young or its eggs ; and not to 
seethe a kid in its mother’s milk. To disregard the rights and 
feelings of equals is unjust and ungenerous, but to wilfully 
or wantonly injure or oppress the weak and helpless is mean 
and cowardly. Human beings have at least some means of 
protecting themselves against the inhumanity of man,— that 
inhumanity which “ makes countless thousands mourn,” — but 
dumb brutes have none. Cruelty to them manifests a vicious 
and degraded nature, and it tends inevitably to cruelty to 
men. Animals whose lives are devoted to our use and pleas
ure, and which are capable, perhaps, of feeling as great 
physical pain or pleasure ns ourselves, deserve, for these 
considerations alone, kindly treatment. The dominion of man 
over them, if not a moral trust, has a better significance than 
the development of malignant passions and cruel instincts. 
Often their beauty, gentleness and fidelity suggest the reflec
tion that it may have been one of the purposes of their crea
tion and subordination to enlarge the sympathies and expand 
the better feelings of our race. But, however this may be, 
human beings should be kind and just to dumb brutes ; if for 
no other reason than to learn how to be kind and just to each 
other.

The judgment is reversed and the cause remanded.

Note.— What constitute».— A doctrine exactly contrary to that announced 
in the fun-going case linn I wen adopted in North Carolina, where it is main
tained that a man may kill an animal to pn-rent its tn-sjinwing and destroy- 
ing his crops. State v. Butt», 02 N. C., 784. But the decision in Stephen» v. 
The State is undoubtedly sustained by the weight of authority. Com. r. 
Lufkin, 7 Allen (Mass.), 579; Orise t\ The State, 87 Ark., 456; State V. Bo- 
ij irilus, 4 Mo. App., 215. A very aide opinion upon this question was given 
by Yerkes, P. J. for the seventh judicial district of Pennsylvania, in which 
he criticises with great show of reason State n Bmjurilus, supra, and reviews 
the authorities. We give an extract from this discussion :

“ It has Is-en said of a statute, similar to ours, that it does not define an 
offense against the right of property in animals, nor against the rights of 
fie animals that are, in a sense, protected by it The offense is against the 
public morals, which the commission of cruel and barbarous acts tends to 
corrupt Commonwealth u Turner, 145 Mass., 206,
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« To make out the offense the commonwealth must show, first, that the 
pigeon was ill-lrcatcil or abused : second, that the manner of the treatment 
was wanton or cruel.

“ One of the pigeons was wounded and alighted upon a tree, and as soon 
us its wounded condition was discovered it was killed.

“ Is it ill-treatment or abuse to wound a living creature so that it lingers 
in that condition for a |ieriod, long or short?

•• In the case of ('ommomtrealth n Turner, it is intimated that holding a 
fox in captivity, in the presence of dogs seeking to destroy it, was a circum
stance from which suffering by the animal might lie inferred.

“ The circumstance that all animals, whether domesticated or not make 
violent efforts to escape from their natural enemies, or those who apparently 
would injure them, shows that they are deeply susceptible to the sense of 
fear, anil that they suffer from injuries to their bodies.

" Whoever has olmerved at a shooting, amidst the heap of sportsman's vic
tims. the wiugeil and wounded birds, causing the whole mass of dead and 
dying to ipiiver and move, by their writhing and efforts to crawl away, will 
not doubt that |*iin, suffering and torture follow as the result of wounding 
them.

“ The natural instinct either for freedom or of fear would have impelled 
the bin), which the defendant wounded, to continue its flight, had not the 
l>nin or exhaustion from the injury prevented We are clear that this re
sult amounted to ill-treatment and abuse in the meaning of the statute. 
We cannot undertake to measure the degree of this pain and abuse.

“Was the act wanton or cruel? As I regard the statute, the meaning of 
these two words, as usi-d in it, is sulmtantially the same.

" A licentious act by one towards another, without regard to his rights, or 
whatever is done s|sirtively, loosely, without regularity or restraint, is wan
ton. Any net unjustifiable by the lircu instances is wanton.

" The word ' cruelly," as applicable to similar statutes, has rejieateilly re
ceived judicial definition.

"In the ease of ( 'oininimimiltli r. Turner it is said the cruelty exists where 
the animal is subjecusl to unnecessary suffering.

•• Following an- other definitions: • Unnecessary abuse of the animal.' 
Bmlyr r. Mir*ons.il Best A K, :iH1. ‘ Unnecessary ill-usage by which the 
animal sulmtantially suffers.’ .S'livm r, .Suninfer*, SO I* J„ M. C„ 67. And 
in fbni r. IIHey, SH If. It. I)iv., 208, lord Chief Justice Coleridge says: 
•"Abuse" of the animal means sulwtantial pain inflicti-d ujsin it, and "un- 
neecssary " means that it is inllicteil without m-cessity, and under the word 
•• necimsity " 1 should include adequate and reasonable object’

“ Webster defines cruelty as • any act of a human Is-ing which inlUcts un- 
tiecessary |>un.'

“ Our conclusion is, that wanton or cruel ill-treatment or abuse of an ani
mal isx'iirs where |min is inflicted without necessity or g<ssl reason to jus
tify the act That, while a reason may exist for the infliction of pain 
ls-cause of necessity, so as not to bring the case within the statute, yet the 
necessity must Is- such as warrants the act ; the object to be attaim-d must 
be in proportion to the means used : must justify it must Is- adequate.
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“ In the case of Murphy v. Manning. 2 Exch. Div„ 312, the charge was. 
cutting the combs of cocks in order to fit the birds for one or other of two 
purposes — cock-fighting, or winning prizes at exhibitions. Held, to be 
cruelty, abuse and ill-treatment, Kelly, C. B., saying : * As it does not better 
fit the animal for the use of man. or for any other lawful or proper purpose, 
it is wholly unjustifiable, and is a criminal act which conies within the stat
ute.1

“ We are now brought to the ques tion, whether the object to be attained 
created an adequate reason or necessity for subjecting the pigeon to the 
pain and punishment inflicted upon it

“ According to the finding of the jury, it was, primarily, for test of skill 
in marksmanship ; secondarily, to prepare the bird for sale for food.

“ In favor of the first, it is urged that this exercise should lie encouraged 
as tending to promote strength and courage, and to render the citizen more 
efficient for those services which he may he called upon to render the state 
in time of war. See State v. Bogardux, 4 Mo. App., 215.

“ Conceding that tlwwe recreations which serve as manly exercises and do 
not necessarily lead lo protracted pain should be encouraged to develop 
soldierly qualities! 18 shooting pigeons from traps the recreation calculated 
to best promote those qualities? Courage, endurance and steady marksman
ship are amongst the most necessary acquirements of the good soldier.

“It would be offensive to any citizen jKissessed of a spark of manhood to 
assert that his courage had fallen to so low an ebb as to require the exer
cise of shooting at helpless, tame.pigeons, to qualify him to meet a foe in 
mortal combat, unless, indeed, he is lacking in that brutish instinct which 
inclines men to shed blood, notwithstanding the nobler impulse which im
pels mortals to shrink from the infliction of pain. But we have progressed 
too far in civilization to now wish to develop the brutish instincts of men 
that in time of war they may possibly make better soldiers.

“ Neither can it lie said that shooting at birds, as they are liberated from 
a trap, calls for such active exertion as would augment the citizen's capac
ity for endurance. The ojien chase, rowing and gymnastics are far better 
calculated to develop muscular action and strength. As for marksmanship, 
shooting at the clay pigeon or glass balls is quite as good a means of testing 
quickness of the eye in following moving objects. The s|x>rtsman who 
would enter the modem battle-field with the expectation that his agility in 
using a shot-gun at short range would be regarded of value, would be 
equally disap|xiinted with the small boy with lus pop-gun.

“The army regulations do not provide for tests of marksmanship with 
shot-guns, but with the rifle and ItalL All the states use the rifle range, and 
target practice with fixed ammunition, as the best adapted to train men ai 

.soldiers. We are therefore bound to conclude that test of skill at marks
manship is not such a necessary or adequate object as will compensate for 
the infliction of jiain. by wounding pigeons at trap-shooting.

“ We cannot agree that the demands of fashionable s|xirt warrant the 
practice. In Ford r. Wiley, Hawkins, J., said, that while docking horses 
might be justified, he held a very strong opinion against allowing fashion, 
or the whim of an individual, or any number of individuals, to afford a 
justification for such painful mutilation and disfigurement
\ “
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“Was it necessary to shoot or attempt to shoot the birds to prepare them 
for food?

“ The learned counsel for the common wealth admitted that the defendant 
is not answerable for shooting the bird that was instantly killed, because, as 
the right to kill existed, and as no unnecessary or lingering suffering was 
inflicted, there was no cruelty under the act

“ Here is where an im|mrtant distinction arises, as affecting the manner 
of killing captive or free animus. » The right in man to kill, in order to 
render the animal more serviceable for his use. is undisputed. Therefore 
one may inflict such |«iin and suffering as may lie necessary to kill the ani
mal for his use, as for food, without lieing chargeable with cruelty. He 
may shoot or otherwise take animals in their wild state, although it may 
result in lingering |*in. because, the animals not lieing within his control, 
it is the only practicable way to obtain their use. In such case necessity 
just'lies the probable infliction of pain. Hut when the animal is in captiv
ity, man, in the exercise of his right to kill, is required to use such methods, 
having them in his power, ns will avoid unnecessarily-prolonged pain. All 
the cases cited agree to this proposition.

“In the Boganlu* Case, the cliarge was killing, not wounding, pigeons. 
Hayden, J., carefully qtinlilied his olwervations ami confined his judgment 
to a case of killing outright, saying : * In the present case there was no 
mutilation, or anything approaching it’

“We presume it will be conceded there are methods of killing captive 
fowls or birds, known to every farmer and poultry raiser, without subject
ing them to lingering suffering or the chamw thereof, and which will make 
them more valuable in the market for food, than liy sin siting. The mutila
tion from the shot seriously affects their value as food."

These questions have of late been very fully discussed by the English 
courts. In the case of Lein's r. h'ermnr, 2# Cox, C. C., 176. Day, J„ says : “ In 
this case a prosecution was instituted against John Fermor, who w as said 
to be a vetbrinary surgeon carrying on his business in the county of Sussex, 
for performing an operation called ‘ spaying ’ on certain sows. It was in
stituted under section 2 of the Prevention of Cruelty to Animals Act. 1H49 
(12 and 18 Viet, eh. 92): and it is said that the defendant did cruelly abuse 
and torture three sows within toe meaning of tliat section. There is no 
doubt whatever that he did inflict pain, and may be torture, on these sows, 
but the question is whether he cruelly did so within that section. The 
meaning of * cruelty,’ like that of many other words, is uncertain : and it is 
for the court to ascertain what was the meaning which the legislature in
tended to attribute to it It cannot lie used merely in the sense of inflicting 
l>ain, or even torture, for there are operations which could well be defined 
as torture, and which are jierformed even on human Is-ings, such as cauter
izing wounds, and firing in the case of horses, which are attended with 
beneficial results : such are torture in one sense — they are cruel torture 
while they last Cruel torture within the statute must lie taken to be that 
which is inflicti-d for no legitimate purpose, and which cannot lie justified. 
The word ‘ wanton,’ it is true, baa I sen omitted in the later statute.. I do 
not profess to know the reason for its omission, but that word has a double 
meaning and was perhaps left out for that very reason. I would define
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cruel torture to lie the infliction of grievous pain without some legitimate 
object existing in truth, or honestly believed in. I do not lielieve that a 
person who inflicts pain in the honest belief that it is conferring a benefit 
upon man can lie punished under this section on the motion of those who 
do not agree with him that his acts are bénéficiai.'’

In Ford r. U'ilry, id., IlHH, a man was arrested for dehoming cattle. Ixird 
Coleridge. C. J„ says : “ The charge is one under 12 and 18 Viet., chapter 92, 
section 2, the inqiortnnt wools of which are ‘ cruelly abuse or torture, or 
cause or procure to be cruelly abused or tortured,’ and the question is 
whether the evidence in this case docs not make out to demonstration that 
an offense against the act has Iss-n committed, and that the magistrate 
should have convicted instead of acquitted the n-sjsiudent The quration 
submitted to the itiurt — anil to this ! call particular attention — is whether 
the o|s-rution of dehorning cattle, as proved to have beeu |ierformed in this 
case, is justifiable under section 2 of 12 and 13 Viet., chapter 92. Now, it is 
important to settle in one’s mind, so far as can be settled clearly, what is 
cruelty, and wind is cruelly to abuse or torture an animal within the mean
ing of the statirte. The mere infliction of pain, even of extreme pain, is 
manifestly not by itself sufficient. Men eonstantly inflict great pain to one 
another and upon the Imite creation, either for reasons of beneficence, as 
in surgery or medicine, or under sanctions which warrant its infliction, as 
in war or in punishment It is further lawful to inflict it if it is necessary ; 
a phrase vagui*, no doubt, lint one with which, in many branches of the law, 
every lawyer isYamiliar. This involves the consideration of what ‘neces
sary ’ and ‘ necessity ’ mean in this regard. It is difficult to define these 
words from the |io*itive sale, but we may perhaps approach a definition 
from the negntive. There is no necessity, and it is not necessary, to sell 
bi-asts for forty shillings mon- than could otherwise lie obtained for them ; 
nor to ]mck away a few more licaats in a farm-yard or railway truck than 
can otherwise be |ia< ketl ; nor to prevent a rare and occasional accident 
from one unruly or mischievous beast injuring others. These things may 
In* convenient or profitable to the owners of cattle, but they cannot with 
any show of reason he called msaswary. That without which an animal 
cannot attain it* full development, or be fitted for its ordinary use, may 
fairly come within the term infeasnry. ami if it is something to lie done to 
the animal it may fairly and properly lie done. What is necessary, there
fore, within these limits, I should lie of opinion, may lie done, even though 
it cause* pain, but only such pain as is reasonably necessary to effect the re
sult. Necessary pain, therefore, thus limited, we may fairly inflict on those 
animals over which we have secured or have assumed dominion. IJut 1 
adopt the language of Wighlnmn, J., in Ihidijr r. J'Ornoii» (7 L.T. Hep., N. S., 
784 ; 3 II. & 8., 882), as. for the purpose of interpreting the statute, complete 
and satisfactory, and his language is that ‘ the cruelty intended by the stat
ute is the unnecessary abuse of the animal.’ His language is approved of 
by the court of exchequer in .Viiryi/i;/ r. Manning (nbi xii/i.). I do not think 
that the definition given by drove, J., in Siran v. Nauinlem («In *«;>.), 
‘unnecessary ill-usage by which the animal sulistantially suffers,’ though 
longer, add* anything to the terse language of Wightman, J. ‘Abuse’ of 
the animal means sulwtantial |iain inflicted upon it, and ‘unnecessary’
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means that it is inflicted without necessity, under which word, as I have al
ready said, I should include adequate and reasonable object > In applying 
these observations to the evidence in this case, there can be no difficulty in 
arriving at a determination.” •

Justice Hawkins in the same case gives also a valuable discussion of the 
law and criticism of the English cases. He says : “ In construing this sec
tion, I am of opinion that the word * cruel ’ runs through and governs the 
whole sentence, and that to bring a person within the operation of that sec
tion, he must be proved to have cruelly committed the act charged against 
him. Now, what is the meaning of the expression ‘cruelly?’ In Budge v. 
Parsons, 3 B. & S., 385 ; 7 L. T. Rep. (N. S.), 784, Wightman, J., said: ‘The 
cruelty intended by the statute is the unnecessary abuse of the animal.’ In 
Swan v. Saunders, 14 Cox, C. O., 570; 50 L. J., 67 (M. C.), Grove, J., says it 
means ‘unnecessary ill-usage, by which the animal substantially suffers.’ 
In Webster’s Dictionary it is defined to be, ‘ an act which causes extreme 
suffering without good reason. To my mind, it is immaterial for the pur
pose of the present case which of these definitions is adopted — either is suf
ficient to dispose of it To supjxirt a conviction, then, two things must be 
proved : First, that pain or suffering has been inflicted in fact ; secondly,- 
that it was inflicted cruelly, that is, without necessity ; or, in other words, J 
without good reason.’ That the operation of dehorning, as described in 
the case, is accompanied by excruciating torture, is beyond all question. 
Any one who could read that description, and reflect for a moment upon 
the agony of the poor mutilated creatures without being painfully touched 
with commiseration, must be devoid of all pity for the miseries and dis
tresses of God's creatujjps ; and he who would willingly inflict such suffer
ing, unless under direct necessity, must indeed be cruel in heart and 
insensible to every dictate of humanity. What amounts to a necessity or 
good reason for inflicting suffering upon animals protected by the statute is 
hardly capable of satisfactory definition ; each case in which the question 
arises must depend upon a variety of circumstances ; the amount of pain 
caused ; the intensity and duration of the suffering, and the object sought 
to be obtained, must, however, always be essential elements for considera
tion. To attain one object the infliction of more pain may be justified than 
would be ever tolerated to secure another. It would be unreasonable to 
claih» for domestic animals designed for man’s use absolute immunity from 
'tdkSuffering at the hand of man ; and it would not be contended by the 
strongest advocates of the cause of humanity that pain to some extent may 
be reasonably inflicted with a view to save an animal’s life, to cure it from 
sickness or injury, or to fit it to fulfill the part for which by common con
sent it is designed. In each case, however, the beneficial or useful end 
sought to be attained must be reasonably proportionate to the extent of the 

‘suffering ; and in no case can substantial suffering be inflicted unless neces
sity for its infliction can reasonably be said to exist To save the life of an 
animal, to restore it to health when suffering from a painful disorder, vio
lent measures causing much misery to it may oftentimes be matter of neces
sity ; a wounded or diseased limb or an injured eye may require surgical 
treatment inseparable from pain. These are illustrations of cases in which 
tire pain caused is for the direct benefit of the animal itself. As an illustra-
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tion of a class of cases in which some degree of apparent ill-treatment may
be justified in fitting an animal for its legitimate use, I may point to a horse 
which, though designed for draught and riding purposes, is not in its nat
ural untutored state so fitted. To prevent from being unruly and unsafe, it 
requires to be broken, sometimes with a degree of severity occasioning pain 
which, without such necessity, would be utterly unjustifiable. But even in 
these cases the good to be attained must be reasonably proportionate to the 
suffering caused. Castration of young horses, and of the male young of 
other animals intended for use or for food, is, we all know, largely practiced 
for the purpose of rendering them more docile and less dangerous to use, 
and more adapted to food than uncastrated males commonly are ; but I am 
far from saying that, in my opinion, castration, which is a painful opera
tion, though not of long duration, is in all cases justifiable. I could, were it 
necessary to do so, suggest many circumstances in which, in my judgment, 
it would be utterly unreasonable because unnecessary. Docking is another 
painful operation which no doubt may be occasionally justified ; but I hold 
a very strong opinion against allowing fashions, or the whim of an individ
ual or any number of individuals, to afford a justification for such painful 
mutilation and disfigurement I have said enough to indicate my views, 
namely, that the legality of a painful operation must.be governed by the 
necessity for it, and even where a desirable and legitimate object is sought 
to be attained, the magnitude of the operation and the pain caused thereby 
must not so far outbalance the importance of the end as to make it clear to 
any reasonable person that it is préférable that the object should be aban
doned rather than that disproportionate suffering should be inflicted."

"

• 4

f

State v. Brown.

(38 Kan., 390.)

Drunkenness : Mistake as a defense.

1. Chapter 104, Laws 1883, punishing drunkenness in certain cases, is con
stitutional and valid, and the information in the present case charges an 
offense under it

2. Where a person is charged with the offense of being drunk in a public
place, the defendant may show, as a part of his defense, that he became 
intoxicated through an honest mistake of fact „

Appeal from district d'ourt, Chase county; Frank Doster, 
judge.

John V. Sanders and Thro. IF. Grisham, for appellant.
John Madden, for appellee.
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Valentine, J. This was a criminal Prosecution brought in 
the district court of Chase county, wherein the defendant, 
John Brown, is charged with a violation of the provisions of 
chapter 104, Laws 1883 (Comp. Laws 1885, ch. 31, par. 2223). t 
The statute reads as follows: “ SectionX_ÏP any person shall 
be drunk in any highway, strcçt/or in any public place or build
ing, or if any person shall be drunk in his own house or any 
private building or place, disturbing his family or others, he 
gjjaïfbe deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not exceeding twenty-five 
dollars, or by imprisonment in the county jail for a period not 
exceeding thirty days.” The information contains two counts, 
in the first of which the defendant is charged with the offense 
of being drunk in a street in the city of Cottonwood Falls; in 
the second he is charged with the offense of being drunk in 
the court-house in said city. A trial was had before the court 
and a jury, and the defendant was found guilty “ as charged 
in the information,” and was sentenced to pay a fine of $10 
and the costs of suit, and to stand committed to the county 
jail until such fine and costs were paid. From this sentence 
he now appeals to this court.

Before the trial in the court below the defendant filed a mo
tion to quash the information upon the ground that it did not 
set forth facts sufficient to constitute a public offense, which 
motion was overruled by the court, and this ruling is alleged 
for error. It is claimed that the information is insufficient 
and should have been quashed for the following reasons: (1) It 
does not state that the defendant was at any time disturbing 
his family or others ; (2) it does not describe or give the name 
of the street in which the defendant was drunk ; (3) the act 
itself under which the defendant is prosecuted is void, for the 
reason that it contravenes section 16, article 2, Constitution ; 
(4) the act is also void if construed as the prosecution construes 
it, for the reason that with such a construction it would inflict 
a cruel and unusual punishment ; (5) both the act and infor
mation are void because of the indefiniteness of the word 
“drunk.” We think the act is valid and the information suffi
cient.

The next question is a more difficult one. It is whether a 
person may be guilty of the offense forbidden by the statute,
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where he innocently drinks the liquor which intoxicates him, 
without having any knowledge of its intoxicating qualities and 
without having any idea that, it would make him drunk. The 
court below, over his objections and exceptions, excluded 
nearly all the evidence offered by him to show his ignorance 
of the intoxicating character of the liquor and its possible 
power to produce drunkenness ; and the court also gave, among 
others, the following instruction to the jury, to wit : “ The de
fendant’s ignorance of the intoxicating character of liquors 
drank by him, if he did drink any such, is no excuse for any 
drunkenness resulting therefrom, if any did so result.” It has 
always been a rule of law that ignorance or mistake of law 
never excuses, and this, with a kindred rule that all men are 

■conclusively presumed to know the law, is founded upon public 
policy and grounded in necessity ; but no such rule is invoked 
in this case. The question in this case is simply whether igne*. 
ranee or mistake of fact will excuse. It is claimed by the prose
cution that it will not ; and this on account of the express terms 
of the statute. The statute provides in express terms, and 
without any exception, that “ if any person shall be drunk,” 
etc., he shall be punished. And it would seem to be contended 
that there can be no exceptions. But are idiots, insane per
sons, children under seven years of age, babes, and persons who 
have been made drunk by force or fraud and carried into a 
public place, to be punished under the statute? And if not, 
why not? AndSf these are not to be punished, then no suffi
cient reason can be given for punishing those who have become 
drunk through unavoidable accident, or through an honest 
mistake. Of course the legislature has the power to provide 
for the punishment of “ any person ” who may be found drunk 
in a public place, whatever may be his age or mental condition, 
or in whatever manner he may have become drunk ; and it is 
also for the legislature to determine whether the public exi
gencies are such as to require that injustice shall be done to 
innocent individuals by inflicting upon them unmerited punish
ment. But we should never suppose that the legislature in
tended to punish the innocent, unless particular words are used 
that will bear no other construction. General terms inflicting 
punishment upon “ any person ” who might do any particular 
act should be construed to mean only such persons as act vol-
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untarily and intelligently in the performance of the interdicted 
act. We should not suppose, in the absence of specific words 
saying so, that the legislature intended to make accidents and 
mistakes crimes. Human actions can hardly be considered as 
culpable, either in law or in morals, unless an intelligent con
sent of the mind goes with the actions ; and to punish where 
there is no culpability would be the most reprehensible, tyranny. 
The legislature usually, in enacting criminal statutes, enact 
them in general terms so as to make them by their terms in
clude all persons ; and yet it is always understood that some 
persons, as idiots, insane persons, young children, etc., are not 
to be considered as coming w ithin the provisions of the stat
ute. It is always understood that the courts will construe the 
statute in accordance with the general rules of statutory con
struction, and apply the act only to such persons as the legis
lature really intended to apply it ; that is, to apply the act to 
such persons only as should intelligently and voluntarily com
mit the acts prohibited by the legislature. And it is generally 
better that the exceptions to the operation of the statute should 
not be stated in the statute itself, for, if they are, then it be
comes necessary for the public prosecutor to also state them 
in the complaint. If idiots, insane persons, children, etc., are 
in terms excepted from the provisions of the statute, then it 
would be necessary for the public prosecutor to see that all in
formations or indictments charging the particular offense 
should substantially follow the language of the statute, and 
should also state the exceptions as a part of the description of 
the offense. He should allege that the case did not come 
within any of the exceptions, and he would also have to prove 
the same. But where the exceptions are not stated in the stat
ute, the complaint may charge the offense substantially in the 
language of the statute, and without mentioning any of the 
exceptions, and then, if the defendant claims that the case 
comes within any of the exceptions, he must prove the same 
as a part of his defense.

With respect to punishrfent notwithstanding ignorance or 
honest mistake of fact, Mr. Joel Prentiss Bishop, •one of the 
ablest and most philosophical law' wrriters of this country, uses 
the following language : “ A statute, general in its terms, is 
always to be taken as subject to any exceptions which the
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common law requires. Thus, if it creates an offense, it includes 
neither infants under the age of legal capacity ; nor insane 
persons ; nor, ordinarily, married women, acting in the pres
ence and by the command of their husbands. If it'creates a 
forfeiture, it does not apply to women under coverture.” 
Bish. St. Cr., § 131. f‘ In the law o^ritne, the maxim is igno- ' 
rantia facti excusât. As expressed by Gould, J. : ‘ Ignorance 
or mistake in point of fact is, in all cases of supposed offense, 
a sufficient excusé.’ To punish a man who has acted from a 
pure mind, in accordance with the best lights he possessed, 
because, misled while he was cautious, he honestly supposed 
the facts to be the reverse of what they \v^re, would restrain 
neither him nor any other man from doing a wrong in the 
futurè ; it could inflict on him a grievous injustice, would shock 
the moral sense of the community, would harden men’s hearts 
and promote vice instead of virtue.” 1 Bish. Grim. Law,
§ 301. “ What is absolute truth no man ordinarily knows. 
All act from what appears ; not from what it is. If persons 
were to delay their steps until made sure, beyond every possi
bility of mistake, that they were right, earthly affairs would 
cease to mpve; and stagnation, death and universal decay 
would follow. All, therefore, must, and constantly do, per
form what else they would not, through mistake of facts. If 
their minds are pure, if they carefully inquire after the truth, 
but are misled, no just law will punish them, however criminal 
their acts would have been if promoted by an evil motive, and 
executed with the real facts in view. In the law, therefore, 
the wrongful intent being the essence of every crime, it nec
essarily follows that, whenever one is misled, without fault or 
carelessness, concerning facts, aad, while so misled, acts as he 
would be justified in doing were they what he believes them 
to be, he is legally innocent, the same as he is innocent mor
ally. The rule in morals is stated by Way land to be that if a 
man ‘ know not the relations in which he stands to others, and 
have not the means of knowing them, he is guiltless. If he 
know them, or have the means of knowing them, and have not 
improved these means, he is guilty.’ The legal rule is neatly 
enunciated by Baron Parke thus : ‘ The guilt of the accused 
must depend on the circumstances as they appear to him.’
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This doctrine prevails likewise in the Scotch law, as it neces
sarily must in every system of Christian and cultivated law.”
1 Bish. Crim. Law, § 303. See, also, the able and exhaustive 
note appended to section 303a. The following, among other, 
cases tend to support the views expressed by Mr. Bishop: 
Farrell v. State, 32 Ohio St., 450; 30 Amer. Rep., 614; Miller 
v. State, 3 Ohio St., 475 ; Brown v. State, 24 Ind., 113 ; Faulks 
v. People, 39 Mich., 200; 33 Amer. Rep., 374; People v. Parks, 
49 Mich., 333; 13 N. W. Rep., 618; Com. v. Presby, 14 Gray, 
65 ; Duncan v. State, 7 Humph., 148 ; Dotson v. State, 6 Cold., 
545 ; Birney v. State, 8 Ohio, 230 ; Price v. Thornton, 10 Mo., 
135 ; Com. v. Stout, 7 B. Mon., 247 ; Stem v. State, 53 G a., 229 ; 
State v. Ilause,,71 N. C., 518; Cutter v. State, 36 N. J. Law, 
125. See, also, the case of Wagstaff v. Schippel, 27 Kan., 450. 
There are also many cases in opposition to the views exphessed 
by Mr. Bishop, nearly all of which are cited in a note toxthe 
case of Halstead v. State, 10 Cent. Law J., 290, 294. The de
cisions in Massachusetts and also in Michigan are to some ( x- 
tent contradictory and conflicting. There are cases in each of 
these states which support, and others which oppose, the views 
expressed by Mr, Bishop. In Massachusetts and in Michigan^ 
is found the greatest departure from the doctrine enunciated 
by Mr. Bishop. In Massachusetts, where a man and a woman 
were married, and afterwards lived together in the utmost good 
faith as husband and wife, it was held that the man was guilty 
of adultery, because the woman at the time of the marriage 
had a husband living, although she did not know it, although, 
from evidence satisfactory to her, she believed him to be dead, 
and although she had not seen him or heard from him for 
more than eleven years. Com. v. Thompson, l'l Allen, 23. 
And in Michigan it has been held that an hotel-keeper, who 
also kept a bar for the sale of spirituous liquors, might be con
victed and punished for keeping an open saloon on Sunday 
because his clerk, who was employed only for legal purposes, 
opened the bar-room and sold a single drink of whisky on 
Sunday without the knowledge or consent of the hotel-keeper. 
People v. Boby, 52 Mich., 577; 18 N. W. Rep., 365. Mr. 
Greenleaf, in his work on Evidence, uses the following lan
guage : “ Ignorance or mistake of fact may in some cases be
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admitted as an excuse ; as where a man, intending to do a 
lawful act, does that which is unlawful. Thus, where one, 
being alarmed in the night by the cry that thieves had broken 
into his house, and searching for them, with his sword, in the 
dark, by mistake killed an inmate of his house, he was held 
innocent. So, if the sheep of A. stray into the flock of B., 
who drives and shears them, supposing them to be his own, it 
is not larceny in B. This rule would seem to hold good in all 
cases where the act, if done knowingly, would be malum in se. 
But where a statute commands that tin act done or omitted 
which, in the absence of such statute, might have been done 
or omitted without culpability, ignorance of the fact or state 
of things contemplated by the statute, it seems, will not excuse 
the violation. Thus, for example, where the law enacts the 
forfeiture of a ship having smuggled goods on boat’d, and such 
goods are secreted on board by some of the crew, the owner 
and officers being alike innocently ignorant of the fact, yet 
the forfeiture is incurred, notwithstanding their ignorance. 
Such is also the case in regar any other fiscal, police, and 
other laws and regulations, for the mere violation of which, 
irrespective of the motives or knowledge of the party, certain 
penalties are enacted ; for the law, in these cases, seems to 
bind the party to know the facts, and to obey the law at his 
peril.” 3 Greenl^Ev., § 21. To sustain the latter portion of 
this, section, Mf> Greenleaf bites only Massachusetts cases, 
which undoubtedly sustain the proposition. But has not the 
supreme court of Massachusetts gone astray? The first part 
of the foregoing section, we think, is unquestionably correct, 
and the present case falls within it. Voluntary drunkenness 
in a public place was always a misdemeanor at common law, 
and it was always wrong, morally and legally. It is malum 
in se. therefore, under either the rule enunciated by Mr. 
Bishop, or the one enunciated by Mr. Greenleaf, this case was 
erroneously tried in the court below. Whether the latter por
tion of said section of Mr. Greenleaf s Evidence is correct or 
not it is not necessan' for us now to decide. Whether a party, 
who, through an honest ignorance or mistake of fact, commits 
an act which is only malum prohibitum, may be punished for 
the act or not, it is not necessary now to determine. Mr. 
Bishop would say not: Mr. Greenleaf, following the Massa-

OO



172 AMERICAN CRIMINAL REPORTS.

chusetts supreme court decisions, would say he should be. 
Mr. Bishop’s views are more in consonance with justice.

Before closing this opinion, it might be well to state that 
the fact that the defendant became intoxicated through an 

, honest mistake might not constitute a complete defense to the 
action. If, after becoming drunk, he was still sufficiently in 
the possession of his faculties to know what he was doing, and 
to know the character ofJnk acts, and went voluntarily into a 
public place, he would be guilty. •

The judgment of the court below will be reversed, and cause 
remanded for a new trial.

(All the justices concurring.)

Nom— What constitutes.— The supreme court of Indiana evidently take 
a different view of the defense discussed in the foregoing case from that of 
the Kansas court An instruction given by the trial judge was as follows : 
“ If you find from the evidence that the defendant was advised by a reputa
ble and practicing physician to take intoxicating liquors as a means prepar
atory to having his teeth extracted, and in pursuance of such advice, and in 
good faith, he took stimulants according to the direction of hie family phy
sician ; that he accordingly did have his teeth extracted, and the stimulants 
thus taken for that purpose caused him in good faith to become in a state of 
intoxication in a public place, such would not be a crime within the spirit 
or meaning of the law publishing public intoxication. Hence, if you find 

* from the evidence that at the time and place alleged mentioned in the affi
davit the defendant was intoxicated, and you further find that it was pro
duced in the manner above stated, you should find the defendant not guilty.” 
The court then says : “ This instruction was erroneous. The offense does not 
consist in being found in a state of intoxication, but in being found in a 
public place in a state of intoxication. lit is therefore wholly immaterial as 
to the circumstances which lead to the condition of intoxication. It may be 
the result of appetite, or it may be the result of mistake, or'it may Come from 
following too closely the prescription of a physician. But be that as it may, 
so long as the person so intoxicated is not found in a public place there is no 
violation of the law. Upon the other hand, if, while in a state of intoxication, 
a person is found voluntarily in a public place, the offense against the law is 
complete. The purpose of the law is to protect the public from the annoy
ance and deleterious effects which may and do occur because of the presence 
of persons who are in an intoxicated condition." State v, Sevier, 117 Ind. 
838.

An inn-keeper is not indictable for being drunk in his own inn unless it 
becomes a common nuisance. State v. Locker, 50 N. J. L., 512. Under a 
statute imposing a penalty on one “ found ” intoxicated, that intoxication 
alone is a crime which is witnessed-by another. Stçtev. Austin, 62 Vermont, 
— ; 19 A., 117. Under a similar statute tK^complaint was held insufficient 
because it did not allege that the defendant was “ found ” intoxicated. State 
v. Bromley, 25 Conn., 6. Evidence of habitual intoxication from the use of
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chloroform will not sustain a complaint charging a person with being a 
“common drunkard." Com. v. Boon, 2 Gray (Mass.), 74. Drunkenness in 
another person’s room in the house in which the defendant resides is pun
ishable without proof that the drunkenness was made public. Com. v. Miller, 
8 Gray (Mass.), 484

Beard v. State.

(71 Md., 274)

Disorderly House — Evidence — Constitutional Law.

1. Upon trial for maintaining a disorderly house by permitting lewd per
sons to frequent it, evidence not only of the bad reputation of the „ 
women resorting there, but of specific acts of unchastity committed 
by them elsewhere than on the premises in question, is admissible.

2. A bar-room anadance-liall, with music, kept with intent to bring to
gether and entertaining prostitutes, and men desirous of their com
pany, if such persons habitually assemble there to drink and dance 
together, may be a disorderly house, though the house is quietly kept, 
and no conspicuous improprieties are permitted within it

3. Constitution of Maryland,' article 15, section 5, declaring that the jury
shall be judges as well of law as of fact in criminal cases, does not pro
hibit the court from instructing the jury on the law, when they unani
mously request it

Appeal from criminal court of Baltimore city ; C. E. Phelps,
judge- »

Argued before Alvey, C. J., Miller, Irvin, Stone, Bryan and 
McSherry, JJ.

»

It. Stockett Matthews, for appellant.
Wm. Pinckney Whyte, attorney-general, and Chas. G. Kerr, 

state’s attorney, for the state.

Alvey, C. J. The traverser in this case was indicted for 
keeping a disorderly'house, and, upon trial by a jury, Was 
convicted of the offense. The indictment consists of a single 
count. It charges that the traverser unlawfully and wilfully 
did keep and maintain “ a certain common, ill-governed and 
disorderly house there situate ; and in the said house, for his 
own lucre and gain, certain persons of evil name and fame, 
and of dishonest conversation, to frequent and come together,”

3.
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etc., “ unlawfully and wilfully did cause and procure; and the 
said persons in the said house, at unlawful times, as well in 
the Right as in the day, then,” etc., “to be and remain, drink
ing, tippling, cursing, swearing, quarreling, and otherwise 
misbehaving themselves, unlawfully and wilfully did permit,” 
etc.,—“to the great damage and common nuisance of all the 
liege inhabitants of the state there inhabiting,” etc. The in
dictment is in the ordinary common-law form, and accurately 
describes the offense with some unnecessary degree of partic
ularity. Rex v. Higginson, 2 Burrows, 1232; 2 Chit. Crim. 
Law, 673. The offense is that of a common nuisance, and Lit 
is necessary that the indictment should contain facts to show 
that a common nuisance has been created or permitted. This 
is done by allegation of such facts as show that the traverser 
maintains, promotes or continues what is noisome and offen
sive, or annoying and vexatious, or plainly hurtful to the 
public, or- is a public outrage against common decency or com
mon morality, or which tends plainly and directly to the cor
ruption of the morals, honesty and good habits of the people; 
the same being without authority or justification of law. 3 
Greenl. Ev. § 184, and the authorities there cited. Such being , 
the general principles upon the subject, it is in the light of 
and with reference to those principles that the questions 
raised in this case must be decided.

There were three bills of exceptions taken by the traverser, 
ïhe first and second exceptions present questions as to the 
admissibility of evidence. These questions are whether it was 
competent to the prosecution to prove by witnesses the gen
eral reputation or character of the women for lewdness who 
frequented the house kept by the traverser, and to prove-that 

. such women frequented the house in company with men ; and
whether it was competent to the prosecution to prove by wit
nesses specific acts of lewdness by some of the women who' 
resorted to the traverser’s house, as showing what their habit 
and vocation really was, though such acts of lewdness did not 
occur on the premises of the traverser. We can perceive no 
possible objection to the admissibility of such evidence. Evi
dence of the general reputation of the house was inadmissible,

. but the general reputation of those who frequented it was 
admissible for the purpose of characterizing the house and
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showing the object of their visit. Henson v. State, 62 Md., 233, *
235 ; Herzinger v. State, 70 Md., 278. And as the object of the 
inquiry was to show the disreputable and degraded'character 
of the women who found admission to the house of the trav
erser, it was unquestionably competent to show it either by 
proof of general reputation, or by proof of particular acts of 
lewdness, to the knowledge of witnesses, and it could make 
no difference where such acts occurred. We are therefore of ,

(opinion that the court below was clearly right in allowing all 
the facts and circumstances stated in these exceptions to go to 
the jury to be considered by them. But all possible objection 
to the evidence excepted to, if there could have been a ques
tion in regard to it, would seem to have been entirely removed 
by the testimony introduced by the traverser himself in the 
subsequent progrt^ss-df the trial. He proved by his own wit
nesses that the women who frequented his house were street
walkers)/that their general reputation was bad; and that 
some of them the witness had met in houses of prostitution.
With this evidence before the jury, introduced by>mb trav
erser himself, it is not perceived upon what ground tfe could 
ask the reversal of the rulings upon the evidence offered by 
the state, to which he excepted. /

We come now to the third exception, rind the questions pre 
sented by that exception are whether it would be competent 
to the judge presiding at the trial of a criminal case to give an 
advisory instruction to the jury, when requested so to do, and, 
if it be competent so to instruct, whether the instruction 
given in this case was correct or not. These questions have 
been argued by counsel with mtich zeal and ability, and doubt
less they are of great importg/pce in the correct and faithful 
administration of the criminal' law of the state. It appears 
that, after the case had been fully argued to the jury by coun
sel, the jury retired to consider of their verdict, and, after 
being out many hours, they were brought into court and ques
tioned as to whether they Jiad agreed. They stated, through 
their foreman, that they had not agreed upon a verdict, and 

\here was no likelihood of their being able to agree. Where- 
/upon one of the jurors suggested that he thought it probable 

that a verdict could be had if the jury were instructed as to 
the law governing the case. To this the judge replied that he *
À »

•y"
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would instruct the jury if they unanimously requested him to 
do so ; and directed the foreman to ascertain whether it was 
thè wish of all the jurors that they should be instructed. The 
foreman, after consulting the panel, announced that the jury 
were unanimous in their desire to be instructed as to the law. 
But the counsel for the traverser objected, and earnestly pro
tested against such instruction joeing given, and insisted that 
the jury were the exclusive judges of the law as well as of the 
fact in criminal cases, and therefore the court ought not to 
interfere. However, the court, notwithstanding the protest 
of the counsel, reduced to writing and read to the jury the 
following instruction: “ If you find from the evidence that 
the traverser kept a bar-room and dance-hall, with music, for 
the purpose and with the intent of bringing together and en
tertaining prostitutes, and men desirous of their company, and 
that such persons habitually assembled there to drink and 
dance together, then you may find said establishment a dis
orderly house, within the meaning of the indictment, even 
although you may also believe that the house was quietly 
kept, and no conspicuous improprieties were permitted inside. 
The jury being the judges of the law as well as fact, this 
charge is to be understood as advisory only of what the law 
is.” In the first place, it is argued that the judge had no right 
to^ive the instruction against the protest of the traverser ; 
and, in the second place, that the instruction was erroneous in 
principle, and hot within the terms of the indictment, and 
therefore misleading in its effect upon the jury.

1. The constitution of the state (art. 15, § 5) is very explicit 
in declaring that “ in the trial of all criminal cases the jury 
shall be the judges of law as well as of fact.” But it has been 
held by our predecessors that this provision of the constitu
tion is merely declaratory, and did not alter the pre-existing 
law regulating the powers of the court and jury in the trial 
of criminal cases. Franklin v. State, 12 Md., 236. Both before 
and since the constitutional declaration upon the subject, it 
was and has been the practice of judges in some parts of the 
state to decline to give instructions to the jury in criminal 
cases under any circumstances, while in other parts of the 
state it has been the practice for the judges to give advisory 
instructions, when requested so to do. It seems to have been
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regarded as entirely a matter of discretion with the judge, 
there being no positive duty requiring him- to pursue the one 
course or the other. Whenever, however, the judge has thought 
it proper to instruct, it has always been deemed necessary that 
he should be careful to put the instruction in an advisory 
form, so that the jury be left entirely free to find their verdict 
in accordance with their own judgment of the law as well as 
the facts. The instruction, when given, goes to the jury 
simply as a means of enlightment, and not as a binding and 
positive rule for their government, as it docs in civil cases. 
The judge, therefore, cannot, by any instruction given in a 
criminal case, bind the jury as to the definition of the crime, 
or as to the legal effect of the evidence before them. He can 
only bind and conclude the jury as to what evidence shall be 
considered by them, he being the exclusive judge of what 
facts or circumstances are admissible for consideration. The 
practice of instructing the jury, within the limitations and 
under the restrictions just stated, has received the sanction of* 
this court upon more than one occasion, and such practice 
must now be regarded as fully authorized. Wheeler v. State, 
42 Md., 563, 569 ; Broil v. State, 45 Md., 350 ; Bloomer v. State, 
48 Md., 521, 538; \Forwood v. State, 49 Md., 537; Swann v. 
State, 64 Md., 425. And such practice is founded in the sound
est practical reason and good sense ; for though the juries are 
made judges of the law, they are unlearned, and are not infre
quently composed, in part at least, of persons wholly unin
structed as to the laws under which they live. When sworn 
upon the panel, it becomes their duty to decide the case ac
cording to the established rules of law of the state, and not 
according to any capricious rules of their own ; and it must be 
supposed that they are always desirous of performing their 
duty and making their verdicts conform to law. To enable 
them to accomplish that object, no proper light should be 
withheld from them. In the argument of the case before 
them by counsel, text-books, no matter of what authority, or 
whether of any authority at all, reported decisions of all grades 
of courts, from the highest to the lowest, and no matter where 
made, are read to the jury, with the glossary of counsel, to 
enforce certain theories ; and the jury are required to discrim
inate and.decide, upon the authorities cited, as to what is the
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law in their own state which they are sworn to administer. 
In such state of doubt and perplexity, is it not reasonable and 
proper that they should have the advisory aid of the judge, 
who is supposed to know what the law of the state really is^ 
and who has the ultimate power of revising and setting aside 
their verdict, if they should mistake and misapply the law to 
the injury of the accused ? It would seem that there cOuld be

f
iversity of opinion upon this question, and no 
fully illustrate the propriety of the practice 

. If the instruction given be erroneous, though 
>ry form, it may be made the subject of an ex- 
>rrected on appeal. Swann v. State, supra. 
ling question is whether there was error in the 
n. As we have seen, it was advisory only, and 
ng on the jury, and we perceive nothing in its 
* " terms to make it erroneous. If in fact the place was kept by 
the traverser “ for the purpose and with the intent of bring
ing together and entertaining prostitutes, and men desirous of 

their company, and that such persons habitually assembled 
there to drink and dance together,” the jury might well find 
the house to be disorderly, within the meaning of the indict
ment, and according to settled principles of law. It does not 
require, in a case like the present, that there should be acts 
violative of the peace of the neighborhood, or boisterous dis
turbances, or open acts of lewdness shown, in order to consti
tute the place a disorderly house. The habitual assembling 
there of lewd women, and men desirous of their company, to 
drink and dance together, must necessarily be hurtful to the 
public, and tend to scandalize the neighborhood. It is an out
rage against common decency and common morality, and 
could have no other effect than the corruption of the morals, 
honesty and good habits of the people, and that constitutes 
the placera nuisance. 3 Greenl. Ev., § 184. The common-law 
form of an indictment specially adapted to a case like this 
simply charges that ttye party accused did keep and maintain 
a certain common, ill-gojremed and disorderly house for public 
dancing and music ; and in said house, for his own lubre and gain, 
did cause and procure divers persons, as well men ak women, 
of evil name and fame, and of dishonest conversation, to fre
quent and come together, to the great dam#ge and common
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nuisance of the public, etc. 2 Chit. Grim. Law, 673. The 
crime consists in the keeping of the house as a place of habitual 
or common resort of people of evil name and fame, and of 
dishonest conversation, there to consort together, thus afford
ing opportunities for and temptations to the indulgence of 
their bad habits and passions, to the evil example and scandal 
of the neighborhood. The indictment in this case fully em
braces the facts which were required to be found by the jury 
under the instruction given by the court, and therefore there 
is no ground for the contention that the instruction is not sup
ported by the indictment. Cheek v. Com., 79 Ky., 359, 302 ; 
Thatcher v. State, 48 Ark., 60; Com. v. Cardoze, 119 Mass., 210. 
Finding no error in the rulings of the court below, those rul
ings will be affirmed and the cause remanded.

Note.—What constitutes.— To sustain a prosecution for keeping a “dis
orderly house,” it is not necessary that the building should be a dwelling. 
Any building kept and used as a shelter for the disorderly persons and con
duct prohibited by the statute may be a disorderly house. State v. Poioers, 
36 Conn., 77.

The offense of keeping a disorderly house may be committed by maintain
ing a canvas tent for the purpose of public prostitution and as a common 
resort for prostitutes, vagabonds, etc. Kilmann u State, 2 Tex. App., 222.

The words “ house of ill-fame,” as used in the Iowa statute punishing the 
keeper thereof as a nuisance, will properly include a boat on the river, when 
used as a habitation for such purposes. State u Mullen, 35 Iowa, 199.

A house of ill-fame is defined in Utah to be a house kept for the shelter 
and convenience of persons desiring unlawful sexual intercourse, and in 
which such intercourse is practiced. People v. Hampton, 9 P., 508; 4 Utah, 
258.

A combined retail grocery store and beer saloon, frequented by prostitutes 
and vagabonds for the purpose of drinking beer, does not constitute a dis
orderly house, within the meaning of the Penal Code of Texas, article 
339, defining a disorderly house as one kept for purjKwes of public prostitu
tion. Harmes v. State, 20 Tex. App., 190.

The common nuisance charged in an indictment for keeping a disorderly 
house may consist in drawing together dissolute persons engaged in unlaw
ful practices, thereby endangering the public peace and corrupting good 
morals. Com. v. Cobh, 120 Mass., 356.

A person is guilty of keeping a disorderly house, under the statute, whether 
the fighting, quarreling, etc., occurs in it or on the sidewalk in front of it. 
if it was the character of the house which attracted the disorderly persons 
there, and which caused the disturbance in it or around it. State ». Webb, 
25 la., 235.

Eveiy person who voluntarily aids in establishing a bawdy-house is guilty 
of a misdemeanor ; and whetl^r a person so aided or not is a question for 
the jury. Jtoss ». Commonwealth, 2 B. Mon. (Ky.), 417.
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The habitual sale of rum on Sunday on the vendor’s premises makes them 
a nuisance, and the vendee may be indicted for keeping a disorderly house ; 
though he may also be indicted for each specific act of selling. State v. 
William», 30 N. J. L., 102.

It is not an essential element of the offense of keeping a disorderly house 
that the public should bo disturbed by noise ; the keeping of a common bawdy 
or garni ling house constitutes the house so kept a disorderly house. King 
v. People, 83 N. Y., 587.

On the trial of an indictment for keeping a disorderly house, it is sufficient 
to warrant a conviction to prove that defendant kept a shop on a public 
highway, at which were seen drinking and disorderly crowds, in the morn
ing and at night, participated,in and encouraged by the defendant himself, 
whether few or many are proved to have been there, in fact, disturbed. 
State v. Robertson, 86 N. G, 628.

A house is disorderly which tends to public annoyance, although only one 
person may actually have been disturbed. Com. v. Hopkins, 133 Mass., 381 ; 
S. C„ 43 Am. Rep.. 527.

Proof that the defendant kept a dance hall resorted to by women of bad 
repute, and that some of them had solicited men to retire from the building 
for the purpose of prostitution, held, to warrant his conviction of keeping 
a disorderly house. Com. v. Cardoze, 119 Mass., 210.

In order to show that a house is kept as a disorderly house, it need not be 
proved that it is so conducted as to disturb the peace of the public generally, 
or of the neighborhood in particular. If it is shown that it is a house of 
prostitution, open promiscuously, and to which large numbers of people 
resort for the purpose of prostitution, it is enough. Barensciotta v. People, 
17 N. Y. Sup. Ct, 137.

Where the building alleged to have been kept as a house of ill-fame con
sists of two stories connected with each other on the outside by a covered 
stairway, and on the inside by an elevator, by which drinks are sent from 
the lower to the upper story, both stories being used by defendant, the lower 
one for a saloon, and the upper for a card-room and bed-room, both stories 
may be treated as one building. State v. Lee, 80 Iowa, 75.

In New Jersey, a place of public resort, kept for the sale of pools upon 
horse races, is a disorderly house. State v. Lovell, 39 N. J. L, 463 ; Haring 
v. State, 17 A, 1079.

An indictment for keeping a house of ill-fame, to which defendant per
mitted persons to resort for purposes of prostitution, also averred that pros
titution and lewdness were practiced in said house at defendant's solicita
tion and request Held, that defendant might be found guilty, though there 
was no evidence to show that the unlawful practices were carried on at his 
solicitation and request State v. Schafer, 74 Iowa, 704.

Evidence that a man was seen in defendant's house at night in bed with 
one of her daughters, defendant at the time being in a room below ; that on 
another night witness saw defendant and daughter in lied with men ; that 
at another time witness saw defendant having sexual intercourse near her 
barn, beside the road ; and that one of defendant’s daughter had a bastard 
child, will not justify a conviction for keeping a bawdy-house. State t>. 
Colley, 104 N. G, 858.

Evidence that defendant kept a house to which men resorted for purposes
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of prostitution, that frequent acts of prostitution were there committed with 
her, and that the house is reputed to be a house of ill-fame, though it is not 
shown that any women other than defendant have been there, is sufficient 
to constitute the offense of keeping a house of ill-fame. People v. Mallette, 
79 Mich., 600.

It is not necessary that the state should prove that the house was kept for 
the purpose of gain, if the statute does not make that a necessary element 
of the crime. State v. Lee, 80 la., 75 ; State v. Smith, 29 Minn., 193.

What is not.— A house so kept that no person other than its inmates are 
liable to be disturbed by it, or corrupted in their morals, or anything of the 
sort, is not in law a disorderly house. To be in law disorderly, it must be 
what is termed a common nuisance ; therefore a verdict simply finding 
“ that the defendant kept a disorderly house, and disturbed his neighbors,” 
has been held to be sufficient The difficulty within must reach beyond the 
mere inmates, and affect the public. 1 Bishop, Cr. Law, § 1051.

Upon a charge for keeping a disorderly house, where it appeared that the 
def/mdant lived in the country, remote from any public road, and that loud 
noises and uproar were often kept up by his five sons, when drunk, whom 
he did not encourage (save by getting drunk himself), but which he would 
sometimes endeavor to quiet, by which disorder only two families, in a 
thickly settled neighborhood, were disturbed, held, not to amount to a 
common nuisance. State v. Wright, 6 Jones (N. C.) L.. 25.

In a prosecution under the code of towa, section 4013, for wilfully keep
ing a house of ill-fame, resorted to for purposes of prostitution, the crime 
is sufficiently defined in a charge to the effect that, to convict defendant, 
the jury must find that he kept a house of ill-fame which was resorted to 
for purposes of prostitution with his knowledge and consent, and that one 
or more acts of prostitution do not constitute the criine. State v. Clark, 78 
la., 492.

An indictment for keeping a disorderly house njiust show, not only the 
fact that the house was disorderly, but also that the public were affected by 
it; otherwise such house is not a nuisance. Maine/v. State, 42 Ind., 827.

A single act of illicit intercourse in a house will not make it a house of ill- 
fame. State v. Oaring, 74 Me., 152.

A ten-pin alley, kept for gain in a populous village, and open to public 
use, is not per se a disorderly house or public nuisance. Nor does the fact 
of its being kept in connection with a lager-beer saloon make it such, State 
v. Hall, 32 N. J. L, 158.

Defendant kept a house which he was licensed to do for the purpose of 
selling beer, cigars, etc., and for a variety theatra He had disreputable 
women in, his employment, and such women visited his house for the pur
pose of seeing theatrical performances and buying beer, but not for the pur
pose of prostitution. Under this proof the Texaé court held that a convic
tion for keeping a disorderly house could not be sustained. Johnson v. The 
State, 28 Tex. App.,'562.

The keeping of a disorderly house is a continuing offense, and a convic
tion is a bar to another prosecution for the same offense prior to the time of 
conviction, unless the indictment and proof limit the time. Huffman v. 
State, 23 Tex. App., 491.
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Evidence of the offense — Upon trial for maintaining a disorderly house 
by permitting lewd persons to frequent it, evidence not only of the bad rep
utation of the women resorting there, but of specific acts of unchastity com
mitted by them elsewhere than on the premises in question, is admissible. 
Heard r. State (Md.), 17 A., .1044.

The knowledge necessary to the conviction of one who permits his house 
to be used for puriwses of prostitution may be proved by evidence of facts 
and circumstances fairly justifying the inference of knowledge. Defendant 
need not tie shown to have witnessed acts of prostitution, or to have had no
tice from others who had witnessed such acts. Graeter v. State, 105 Ind., 271.

The jury may find the defendant guilty of keeping a disorderly house 
from evidence that he suffered idle, disorderly, suspicious and drunken per
sons to meet together in and frequent his house, there to drink, play games, 
and conduct themselves in a disorderly manner, by day and night United 
States v. Elder, 4 Cranch, C. Ct, 607 ; United States v. Columbus, 5 id., 804.

And in a prosecution forsdeh an offense, all that was done and that which 
was said by two jeersons who went there for an improper purpose, even 
though the defendant was not present is admissible, Ilertzinyer v. State, 
70 Md., 27a

It is competent for the prosecution to prove the lewd and indecent con
duct of the defendant herself. State v. Smith, 20 Minn., 198.

In an indictment for keeping a bawdy-house, testimony that a few days 
before his arrest defendant was traveling on a railroad ; that he had with 
him two women whom he admitted to be prostitutes, and that he said he 
was taking them to the house in question,— is admissible, os it tended to 
show that the house was a bawdy-house and he its keeper. Sullivan v. State 
(Wis-X 44 N. W„ «47; 75 Wis., 650.

It is not sufficiently shown that a house was resorted to for the purpose of 
prostitution where the only person identified as having lieen there for such 
purpose was a witness who was employed by the officers as a detective. 
People v. Pinkerton, 79 Mick, 110. \

Where, in a prosecution for keeping a house of ill-fame resorted to for the 
purjHwe of prostitution, there is evidence of only a single instance of a man 
being found in defendant's house, and no evidence that men were seen re
sorting there, it is error to refuse to charge that “a single act of illicit inter
course is not sufficient to convict” People v. Gastro (Mich.), 42 N. W„ 987.

Testimony of an omnibus driver that he took women to the house, and 
that a woman told him if he “ saw any boys who wanted to come aver, to 
fetch them," is competent though the conversation was not had in the de
fendant’s presence, since it tended to show the character of the worn* who 
frequented the house, and their purposes in going there. State v. 1bombs 
(Iowa), 45 N. W„ 800. X —

The continued receipt of rent, and a persistence in enlarging the term of 
a disorderly tenant who earns the means of paying rent by misconduct visi
ble to the' landlord, may amount to very satisfactory evidence that the latter 
procures and sanctions the disorderly conduct State v. Williams, 80 N. J. L, 
102.

On the trial of an indictment for keeping a house of ill-fame, evidence of 
frequent arrests of females therein, and their conviction as prostitutes, that
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defendant secured bail for them, and that notorious prostitutes were fre
quently found in the house, is admissible to show the character of the house. 
Harwood v. People, 26 N. Y., 190.

On the trial of an indictment for keeping “ a disorderly house,” the testi-' 
mony of a policeman that he went to the house to arrest a criminal, and 
that the defendant, who was then keeping the house, secreted the person he 
was seeking in a closet, is admissible. Such an act, standing alone, is not 
sufficient to convict, but may be one act, among others, going to show that 
the house was a disorderly one. Maholviteh v. State, 54 G a., 217.

Evidence of reputation.— How far evidence of reputation is admissible in 
a case of this kind depçn^S.very much upon the statutes under which the 
charge is made, although upon-the general principle the authorities are not 
in exact accord. It is held in Indiana, for instance, that if, on the trial of a 
person indicted for keeping a bawdy-house, it is proven that the house is 
frequented by persons of dissolute habits, and its inmates are reputed to be 
lewd, it is permissible to show that the character of the defendant for chas
tity is bad. But the opinion of witnesses that the house is a bawdy-house, 
or a nuisance, is not admissible as evidence. Sparks v. State, 59 Ind., 82. 
And in New York it is held that upon the trial of one for keeping a dis
orderly house “ the character of the house cannot be proved by general repu
tation. No one should be convicted of any criminal offense upon mere repu
tation ” or rumor. People v, Mauch, 24 How. (N. Y.) Pr., 276. The nuisance 
must be shown as an existing fact, and not by evidence of reputation. State 
v. Foley, 45 N. H., 466. So it is decided in New Hampshire that under an 
indictment f|>r keeping a bawdy-house, evidence of the general reputation 
of the house is not admissible. Henson v. State, 62 Md., 231 ; S. C., 50 Am. 
Rep, 204. Such is the rule in Mississippi Handy v. The State, 63 Miss., 207. 
And the Texas court says : “ That a certain person is the keeper of a dis
orderly house cannot be proved by general reputation and rumor. Such 
testimony is not only insufficient, but inadmissible." Burton v. State, 16 
Tex. App, 156; Allen v. The State, 15 Tex. App, 320. And in Iowa, that one 
is the keeper cannot be established by common reputation. State v. Hand, 
7 la., 411.

It may be shown that one on trial for keeping a disorderly house bears 
the common reputation of being a prostitute or devoid of chastity. Oamel 
v. State, 21 Tex. App, 857.

On an indictment for keeping a disorderly house, the opinion of witnesses 
that the house as kept is a nuisance is not competent evidence. Smith v. 
Commissioner. 6 B. Mon. (Ky.), 21.

But the weight of authority maintains that not only the reputation of the 
inmates but also of the house itself may be established by general repute. Terf 
ritory v. Bowen (Idaho),*B8 P., 82 ; Hogan v. State, 76 Ga., 82 ; State v. Made, 
41 La. An., 1079 ; State v. Lee, supra; Territory v. Chatrand, 1 Dak. Tsr., 
879; King v.-State, 17 Fla., 188; Morris v. State, 88 Tex., 603; Sylvestér v. 
Same, 42 id., 496 ; People v. Castra, 75 Mich., 127 ; United States v. Bpllin- 
son, 2 Craneh, C. Ct, 13 and cases cited.

Who is liable—The keeping of a bawdy-house being a public offense, 
every person who voluntarily aids in establishing and maintaining it is 
guilty of a misdemeanor. Harlow v. Commissioner, 11 Bush (Ky.), 610.
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'The agent of the owner\who rents a house, knowing that it is to be used 
for the purpose of a brothel, may be indicted as the keeper of such house. 
Troutman v. State, 6 A., 618; 49 N. J. L, 38; People v. Irwin, 4 Den. (N. Y.), 
129 ; State v. Lewis, 5 Mo. App., 465 and cases cited.

One who lets rooms in her house to prostitutes for purposes of prosti
tution, or knowingly permits them to be used for that purpose, is guilty of 
keeping a house of ill-fame, though the occupants of the rooms are merely 
lodgers or boarders. State v. Smith, 15 R. L, 24.

One who has control of a building, and rents it with knowledge that it is 
to be used as a house of prostitution, cannot screen himself from punish
ment as keeper of a bawdy-house by showing that he is not the owner of the 
premises, -but merely collects the rents as agent for the owner. Lowenstein 
v. People, 54 Barb. (N. Y.), 299.

But4he state must show such acts or circumstances as shall satisfy tho 
jury that the lessor, having knowledge that the house was being uses! for the 
illegal purpose, after the execution of the lease, not only remained inactive, 
but assented or consented to such use ; and it is not for him to show that he 
took some step to manifest his dissent or disapprobation. Id.

Under the Dakota code, which provides that one who permits his build
ing to be used as a bawdy-house shall be guilty of a misdemeanor, the owner 
of a house may be convicted who, having control thereof and knowing of 
the illegal use, fails to interfere ; and he cannot escape liability by showing 
a written agreement which, in fact, tlvough not in form, was a mere con
trivance to evade the appearance of control. Territory v. Stone, 2 Dak., 
155.

But it was held in Iowa that where it appeared that the owner of a house 
leased and knew it was kept as a house of ill-fame, and also lived there a 
part of the time himself, held, that these facts would not render him liable 
to indictment for keeping a house of ill-fame. To render him guilty of the 
offense, he must either have participated in or been authorized to partici
pate in its management State v. Pearsall, 43 Iowa, 630.

Where the offense on the part of those keeping the house of prostitution 
or lewdness could only be prohibited by a legal prosecution ; and where tho 
occupants could in no sense be said to be so far under the control of tho 
lessor as that his mere dissent or order would amount to a prohibition, his 
failure to act or to prohibit would not amount to a permission. Abrahams 
v. State, 4 la., 541.

To make the lessor liable under section 2612 of the Iowa code, there must 
be on his part a consent to such use, either expressly given, or given by his 
silent acquiescence ; and a mere failure to interfere, or to prosecute, so as to 
prevent the illegal use, cannot be construed to amount to a permission, or 
into a silent affirmative acquiescence in such use. Id.

It is no defense for a married woman who is indicted under the Massa
chusetts General Statutes, chapter 87, section 7, for keeping a house of ill- 
fame, that her husband resided in the house, and hired, furnished and 
provided for it Com. v. Cheney, 114 Mass. 281.

To sustain an indictment for keeping a lewd house, it is only necessary to 
establish that the defendant contributed to and aided, directly or indirectly, 
in maintaining and keeping it Clifton v. State, 58 Ga., 241.
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A woman cannot be indicted for keeping a bawdy-house merely because 
she is unchaste, lives by herself, and habitually admits one or many to an 
illicit intercourse with her. State v. Evans, 5 Ired. (N. C.) L., 603. The con
verse doctrine is, however, held in Idaho. People v. Buchanan, 1 Idaho, 681.

But an inmate of a house of ill-fame is not guilty, within the meaning of 
the statute making it an offense to patronize a house of ill-jtame. Raymond 
v. People, 9 III App., 344

People v. De Lay.

(80 Cal., 62.)

Embezzlement by Assignee.

1. On trial of an information for embezzlement it appeared that defendant
was the assignee of an insolvent debtor, and that the assignment named 
the order in which creditors should be paid. A firm, of which defend
ant was a member, was second in the list of creditors, but defendant paid 
the debt of his own firm first leaving little for payment of other debts. 
He also received $737 from sales of milk, and only accounted for $427. 
Held, that the evidence justified the verdict of guilty, as it was for the 
jury to say whether defendant intended fraudulently to appropriate 
the property.

2. In such case, under the Penal Code of California, section 613, providing
that if, prior to information laid charging embezzlement, the accused 
restore, or offer to restore, the property alleged to have been embezzled, 
such fact is not ground of defense, but goes only towards mitigation of 
the punishment, it could not avail that defendant offered to return the 
balance due from him as assignee. •

8. Nor is it a defense that defendant has given an indemnity bond for the 
amount of property coining into his hands as assignee.

In bank. Appeal from superior court, city and county of 
San Francisco ; 1). J. Murphy, judge.

John I). Whaley, for appellant.
Geo. A. Johnson, attorney-general, for the people.

Paterson, J. The defendant was charged with embezzle
ment, and convicted. The chief contention of the counsel for 
appellant is that the evidence is insufficient to justify the 
verdict. He obtained possession of the personal property 
of Mary Furlong under an assignment thereof to him, for 
the benefit of her creditors. By the terms of the assignment, 
defendant was reqi^red to apply the proceeds of all sales of
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property, and the revenue received from the dairy and milk 
route, to the payment of Mrs. Furlong’s debts, which were 
classified in the written assignment, and payments thereof re
quired as follows : “ (1) In payment of any judgment that may 
be recovered by John Reis, plaintiff in an action instituted on 
the 14th day of July, A. D. 1886, wherein the said Reis is 
plaintiff, and I, the said Furlong, am defendant,” etc. “ (2) To 
pay to the said firm of De Lay Bros, whatever amount may be 
due to them from me, or that may hereafter become due to 
them during the running of this agreement. (3) To pay to 
R. B. Mitchell such moneys as may be now due to the late firm 
of Mitchell & Ricketts, for fees and costs,” etc. ^ (4) To pay 
all other unsecured debts that I may now owe, or which may 
become due from me during the running of this agreement; 
. . . so much of said book-accounts as may remain uncol
lected; and whatever personal property or book-accounts, 
notes, demands, . . . shall be turned over to the said Fur- 
long at the termination thereof ; . . . the attachment
heretofore issued in the case of Reis v. Furlong to be released, 
the said De Lay indemnifying Mathew Nunan and Jeremiah 
Lowney, securities on the undertaking, for release of attach
ment this day executed against any loss by reason of their 
signing said undertaking as sureties.”

The contract of Assignment was executed by both parties on 
July 21, 1886. The defendant thereupon accepted the trust, 
took possession of all the property that could be found, and 
began to collect the book-accounts, sell the cows and other 
stock, and wind up the business. On November 15, 1886, 
nothing remained to be sold except a few heifers and calves 
and a grain wagon. At that time defendant had received 
about $3,000, and paid out about $2,900. Instead of applying 
the proceeds of the sales and of the business to the payment 
of the Reis judgment, which had been entered in the mean
time against Mrs. Furlong for $1,600 and costs, he appropriated 

. the whole thereof, except about $85, which he offered to pay 
over, to the payment of the debt due himself and partner and 
a few small claims. In a statement rendered November 15th 
he gave as the total amount received from sales of milk the 
sum of $427.15. At the trial it was admitted by his counsel 
that he had received up to November 5th, from sales of milk,
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at least $737.40. The balance ($310.25), not accounted for by 
him, is the amount charged in the indictment as having been 
embezzled. The driver of the milk wagon testified that there 
had been collected $120 for which no receipts could be found, 
in addition to the above-named sum of $737.40. Defendant 
testified that he did not understand from the agreement that 
he was to pay the Reis judgment first, and that he acted on 
the advice of his attorney in appropriating the proceeds to the 
payment of his own and other claims. But there is evidence 
that he knew the terms of the contract required him to pay 
the judgment first. If he acted on the advice of his attorney, 
Mr. Wood, it is a singular fact that he did not call the latter 
to testify in his beuialf; although, of course, if the jury be
lieved the testimon;r of the defendant, his evidence on that 
subject was sufficient to establish the fact in his favor. Evi
dently, however, the jury did not believe that he so understood 
the contract. At the time the contract of assignment was 
made defendant gave Nunan and Lowney a written indemnity, 
in which he recites that “ whereas, said Mary Furlong has this 
day made an assignment to me of all her personal property, 
for the purpose of selling so much of the same as may be nec
essary to pay such judgment as may be recovered in the above- 
entitled action, as well as to pay off other indebtedness,” and 
in which he promises to hold so much of the property assigned 
to him “by Mrs. Furlong, or the proceeds thereof, as may be 
necessary to satisfy any judgment that may be recovered by 
said Reis in said action, including all costs and interest.” 
There is other evidence in the record tending to show that the 
defendant fully understood the obligation imposed upon him 
by the contract to pay the Reis judgment first out of the funds 
received from the sales and collections. The explanation given 
by the defendant as to the difference between the amount act
ually received from sales of milk and that reported is not very 
satisfactory. The court fully and fairly instructed the jury 
upon the law of embezzlement. They were told that “ a per
son may receive property belonging to another, and appro
priate it, and divert it from its true channel, and from the 
purpose for which he received it, but still he might not be 
guilty of embezzlement, and would not be, unless such diver
sion or such appropriation or conversion by him was of a
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fraudulent character and nature ; that it is the fraudulent mis
appropriation of the property that constitutes the gist of the 
offense.”-

The question of the guilt or innocence of defendant does not 
depend upon the construction of the contract as to the order 
of payments to creditors. If it be conceded that he might 
lawfully have appropriated the proceeds to the payment of 
his own and other claims before any payment was made upon 
the judgtnent referred to, the fact still remains that, when 
called upon for an account, he reported that he had received 
only $427.15, when, in fact, he had received at least $737.40. 
The balance ($310.25) is the amount which he is charged to 
have embezzled. Under the contract he was bound to appro
priate all the proceeds of sales and collections to the payment 
of Mrs. Furlong’s debts, and return the balance, if any, to her. 
It was for the jury to say whether or not he intended fraud
ulently to appropriate the $310.25 retained by him. The fact 
that he afterwards offered to return or pay over this amount 
islpo defense herein. Sec. 513, Penal Code.

The error of the court in admitting the testimony of the 
witness Nunan was not prejudicial. The testimony elicited 
was simply a repetition of what had already been given. 
It was not contrary to the written instrument, nor did it in 
any manner add to its terms, but was in entire accord with 
the provisions thereof. The fact that Nunan and Lowney 
took a written indemnity from the defendant in no way af
fects the guilt or innocence of the defendant, who is charged 
with embezzling the property intrusted to him for certain 
purposes by Mrs. Furlong. Defendant claims that Mrs. Fur
long did not turn over to him all the property called for by 
the assignment. Upon this question there is a conflict of tes
timony. Defendant, however, was not called upon to account 
for anything he did not receive. Mrs. Furlong testified that 
she gave him all the property that could be found, and that 
he might have had the heifers and calves if he had called for 
them. The defendant is not charged with embezzling money 
collected by Mrs. Furlong, or property retained by her. If 
he was dissatisfied with his agreement on the ground that she 
had retained a portion of the property, or had collected some 
of the book-accounts, he should have declined to proceed fur-
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ther with his trust until the whole of the property was turned 
over to him. So long as he retained any property under the 
contract, he was bound to use it as required by the provisions 
thereof. Judgment and order affirmed.

We concur : Beatty, C. J. ; Sharpstein, J. ; Works, J. ; McFar
land, J.

Note.— For a full discussion as to what constitutes embetdement see note 
to State v. Coster, 4 Am. Cr. R, 169.

Parsons says — and this is perhaps the test as to whether there has lias been 
an embezzlement — “If a servant does with the property under his control 
what one intends to do with property taken to commit larceny of it, he em
bezzles it, while nothing short of this is sufficient” 2 Bish. Cr. L., § 337. 
And the following late decisions illustrate this rule :

To constitute the offense of emliezzlement it must distinctly appear that 
the respondent has acted with a felonious intent and made an intentionally 
wrong disjKisal, indicating a design to cheat and deceive the owner. People 
v. Hurst, 28 N. W„ 838 ; 63 Mich., 276.

An attorney at law is guilty of embezzlement if, after collecting money for 
his client, he appropriates it to his own use without informing his client of 
the collection. People v. Treadwell, 69 CaL, 226.

A fraudulent conversation of a bailee for hire is not embezzlement. Reed 
t\ State, 16 Tex. App., 586.

If the servant or agent has merely the custody of the goods which he felo
niously appropriates, the offense is larceny ; if he has the possession, it is 
embezzlement. Warmoth v. Commonwealth, 81 Ky„ 133.

One who sells pools and runs off with the money embezzles the money of 
the purchaser of the pools. The fact that the money was put in the pool- 
seller’s hands for purposes of gaming has nothing to do with it State v. 
Shadd, 80 Mo., 358.

A town treasurer who obtains money from a bank on the town's note and 
us^s the money in paying proper town charges is not guilty of embezzle
ment, although he does not account to the town for the money, and al
though its use is contrived as part of a scheme to defraud the town, to cover 
up an embezzlement made or to be made. Commonwealth v. Este, 140 Mass., 
279.

Where money was deposited with a married woman by a third person to 
keep for him, and the husband, knowing the facts, converted it to his own 
use, held, that it was not embezzleftient Pulmann v. State, 78 Ala., 31 ; 
S. C.. 56 Am. Rep.. 21.

The use by the guardian of his ward’s money in his own business, and its 
loss thereby, to constitute embezzlement must be with a fraudulent purpose, 
although the statute is silent as to the intent State v. Meyer, 23 Weekly Law 
BuL, 251.

Embezzlement cannot be charged with reference to funds acquired and 
spent before the party assumed the fiduciary capacity. Lee v. Common
wealth (Ky.)i 1 8. W., 4.
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An arrangement was made between the city treasurer and defendant, a 
banker, by which all city taxes were to be paid to, and disbursed by, the de
fendant, who also agreed to pay t> the treasurer his lawful fees, and to re
fund to the city or to the treasurer, when called for, any balance that might 
be due, in the funds of the bank. The taxes received by the defendant were 
mingled with other funds of the bank, and paid in the usual course of busi
ness. Held, that the taxes were received as an ordinary deposit, and the 
defendant, having failed, could not be held guilty of embezzlement People 
v. Wadsworth, 30 N. W., 99; 68 Mich., 600.

In a prosecution, for embezzlement of public moneys, evidence of similar 
acts is admissible to prove a guilty knowledge and a criminal intent in the 
appropriation of the moneys alleged to have been embezzled. People r. 
Gray, 66 CaL, 271.

Moneys collected as wharfage and tolls become the property of the state 
as soon as collected, and are capable of being embezzled before being paid 
into the state treasury. Id.

An attorney who collects money for a client acte as agent as well as at
torney, and may be convicted of embezzlement for appropriating the money 
to his ovSn use, with intent to deprive the owner thereof. Campbell, J., dis
senting. People v. Converse (Mich.), 42 N. W., 70.
' The offense of embezzlement of a public officer is not the less punishable 
because the sureties upon his official bond have responded to the state for his 
default, and he has reimbursed them for so doing, though he be not indicted 
until afterwards. Hobson v. State (Ga.), 9 S. E., 610.

The offer or intent of the accused to restore the money taken does not re
lieve the act of its criminal nature. State v. Pratt (Mo.), 11 S. W., 977 ; 98 
Ma, 482.

Embezzlement cannot be charged with reference to funds acquired and 
spent before the party assumed a fiduciary capacity. Lee r. Commonwealth, 
83 Ky., 450 ; 1 S. W., 4. But under a statute which provided that any clerk, 
etc., who shall embezzle any money, etc., which shall come into his possession 
by virtue of his employment, eta, the court says : '* Looking at section 1320 
[the statute in question], it will be observed that section docs not confine its 
penalties to the time while any clerk, etc., shall be in the actual employment 
for which his services were engaged ; but its denunciations are equally lev
eled against one who, by virtue of his employment or office, obtains the pos
session of goods, or has them under his care or control. Now, this may 
very well occur after a clerk, eta, has been dismissed from his place. If, 
• by virtue of his employment,' i e., in consequence thereof, he obtains pos- 
sess on of the money, eta, of his employer, as, for instance, the cashier of a 
bank, or a collector, the section is certainly comprehensive enough to em
brace his case ; otherwise such an one would go unwhipped of justice, be
cause he could not be held for larceny for obvious reasons, nor for embez
zlement either, according to the theory advanced. The section is penal, it 
is true, but it is also remedial, in that it was designed to catch a class of 
criminals who before its enactment frequently slipped through the meshes 
of tlie law, and its force should not be frittered away by niceties and refine
ments at war with the practical administration of justice. We hold, there
fore, that the seventh instruction was properly refused.”
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State v. Findley. *

(101 Ma, 217.)

Embezzlement : Public officers.

1. Where on prosecution of a county collector for embezzlement it is shown
that defendant never made a settlement, and that his books, when taken 
from him by the sheriff, showed a deficit, which he attempted to ac
count for by swearing that the money was destroyed when his house 
was burned, the evidence is sufficient to sustain a conviction.

2. When it is shown that defendant received the tax-books and acted as
collector, it is not necessary to produce his commission.

3. When defendant was de facto collector, it is no defense that he failed to
take the oath of office.

4. Evidence by an expert of the result of his examination of defendant’s
books and papers, which are in evidence, is competent to show the 
standing of the accounts.

5. It is immaterial whether defendant conceived the design of converting
the money at the time he ^ollected it or subsequently.

6. That the tax-books werynbt duly authenticated by the official seal of
the county clerk when delivered to defendant constitutes no defense.

7. An exception to the remarks of the court in the hearing of the jury,
which does not show in what connection they wrere made, will not be 
regarded when the remarks themselves do not appear prejudicial to 
defendant

Appeal from circuit court, Howell county ; J. F. Hale, judge.

For the appellant, Olden it’ Green.
For the state, Attorney-General 1 Yood.

Black, J. The indictment in this case is based upon section 
1326, Revised Statutes of 1879. The substance of the charge is 
that defendant, on the 15th of January, 1884, being then the 
duly elected and qualified collector of Howell county, and hav
ing in his charge public moneys which he had received and 
collected by virtue of his office to the amount of $7,000, embez
zled and converted the said moneys to his own use. The trial 
resulted in a verdict of guilty, with a sentence of five years’ 
imprisonment. The errors assigned are : (1) want of evidence 
to support the verdict ; (2) introduction of improper evidence ; 
(3) improper remarks by the court and of counsel assisting the 
prosecuting attorney ; and (4) giving and refusing to give in
structions. The evidence is, in substance, as follows : “ Henry
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f 4r
Dryer : I was one of the county judges of Howell county in 
1884 and 1885. The defendant was collector of that county 
in 1884. He went out of office March 1, 1885, and was suc
ceeded by W. C. Gum. The defendant never did make any 
settlement, and the sheriff was appointed to take the books 
from him. He said if we would give him further time, so that 
he could get his money out of those tax receipts he had given 
out, and never received the money on, he could make settle
ment. This was in April, 1885. After this Smith and Van 
Wormer were appointed to make settlement. I told him 
what it was, and he said ‘ that was too much ; ’ that he could 
beat that count. This was the last of May, 1885.” Smith 
testified that defendant was not present at the time he and 
Van Wormer made the settlement, and did not co-operate | 
with them ; that at one time he brought some books, but was 
not present more than an hour during the three days and 
nights they were making the settlement ; that they found a 
deficit of over $7,000. The witness then gives the amount 
collected and paid over to the treasurer, and the amount col
lected and not paid over, aggregating $19,419.50. The state 
called the treasurer, who testified to payments made to him 
by defendant aggregating over $26,000. The witness Smith, 
being recalled, stated that the settlement spoken of by him 
did not include the delinquent lists ; that all he and Van 
Wormer knew about taxes having been paid was from find
ing the mark “ paid ” opposite the name of the tax payers ; 
that those marks were made by defendant or his deputies. 
The tax-books of 1884, and the defendant’s bank-account, were 
put in evidence. The defendant, testifying in his own behalf, 
stated that his dwelling-house was destroyed by fire in De
cember, 1884, or 1st January, 1885. He says: “At the time 
it was burned I had in it $1,400 of registered warrants taken 
as taxes by me. I Imd others, which had not been listed, 
amounting to $1,000 or $1,400. I had in the house over $300 
in school warrants ; I Had about $6,600 worth of tax receipts, 
which had been made put for the parties who owed the tax, 
and the tax-book had been marked paid when in fact I had 
not received one cent of the money. I had in my safe $300 
or $400 made out for citizens and tax-payers, which had been 
made out, the books marked paid, and the parties had not then,
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and have not yet, paid any of it, and I have here 4rith me 
those receipts. I also had in- my house as much as $3,000 — 
money which I had collected belonging to the county. All of 
the county warrants, the school warrants, and the monpy, and 
the unpaid tax receipts I had, were destroyed by the burning 
of my house.” The state then offered evidence to the effect 
that defendant said to different persons he lost about $300, 
and also evidence to the effect that all county warrants issued 
in 1884 had been paid.

1. If the evidence for the state was competent, and prop&ly 
received, then the state made out a case. The proof is posi
tive that defendant was in default nearly $7,000. It is true 
this fact is testified to «alone by the expert witness Smith, who 
examined the books with Van Wormer; but he got his infor
mation for the basis of the calculation from the taxes marked 
“ paid ” on the tax-books. These books were thus marked by 
defendant and his deputies, and the books Avere original, and 
the very best of evidence against the defendant. A point is 
made on the fact that the treasurer’s books show payments 
made by the collector in excess of the amount which Smith 
says the defendant collected ; but Smith is speaking only of 
the tax-books of 1884, and it appears that the prior delinquent 
tax-lists were also in the hands of the defendant. Smith’s evi
dence is clear that there Avas a deficit of nearly $7,000 on the 
taxes of 1884. But this is not all. The clear admission of 
the defendant is that fie had in his hands money of the county 
to the amount of $3,000. It is by the loss of this money in 
the conflagration of his dwelling, and the loss of warrants and 
tax receipts, that he attempts to account for something over 
$7,000. His statements to others tend to shoAv that the loss 
of money by the fire did not exceed $300. There is good 
ground for believing that the alleged loss by fire Avas a pure 
fabrication, contrived and SAVorn to by the defendant to cover 
up his well-known defalcation.

2. It Avas not necessary to produce the defendant’s commis
sion to sIioav that he Avas collector. The fact that he received 
the tax-books as collector, and proceeded to perform the duties 
of collector, Avas evidence of his official character. Whart. 
Cr. Ev. (9th ed.), §§ 164, 833. There Avas no error, therefore, 
in alloAving the county judge to testify to the fact that de

ls
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fendant received the tax-books, and acted as collector for 1884. 
Besides this, the defendant’s commission was put in evidence 
at a subsequent stage of the trial. Nor is it any defense in 
this case that the defendant failed to take the oath of office, 
or give bond for the performance of his duties. Being an 
officer de facto he cannot object that he is not an officer do 
jure. 1 Bish. Cr. L. (6th ed.), 464; State v. Dierberger, 90 
Mo., 371. It was not therefore incumbent upon the state to 
show that defendant took the oath of office, or gave an ap
proved bond, and defendant’s tenth instruction was properly 
refused.

3. It appears the expert witness Smith was, Avith Van Wor- 
mer, engaged three days and nights in the examination of the 
tax-books, receipts, stubs and other papers. These books and 
papers were present on the trial, and the books were in evi
dence. "The witness was allowed to give the result of his ex
amination, and there was no error in this ruling. It was but 
giving the result of a mass of books and papers too voluminous 
to be conveniently examined in court, and in such cases it is 
competent for the witness to speak as to the result of the ac
counts. Society v. Lackland, 97 Mo., 138 ; 1 Greenl. Ev., § 93 ; 
Whart. Cr. Ev. (9th ed.), § 166.

4. The defendant’s ninth refused instruction asserts the 
proposition that to authorize a conviction the jury must find 
that the defendant received the money with the intent, at the 
time of receiving the same, to convert and appropriate it to 
his own use. The instruction was properly refused. It is 
wholly immaterial whether the defendant formed the intent 
to convert money to his own use at or after he collected the 
same. The eleventh refused instruction contains the proposi
tion that to convict it must appear that the tax-books of 1884 
were duly authenticated by the official seal of the clerk of the 
county court. It can make no difference in this proceeding 
whether the tax-books were properly certified or not. The 
defendant received and receipted for them, and the moneys 
collected in payment of taxes extended thereon were public 
moneys. They were none the less public moneys because the 
tax-books may not have been duly certified.

5. The attorney for the defendant, in making an objection 
to parol evidence that defendant performed the duties of col-
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lector, suggested that if defendant was charged with murder 
it would be necessary to show that some one had been killed ; 
and thereupon the court said, in the hearing of the jury : “ This 
crime does not lie around like a dead man.” During the cross- 
examination of the defendant he said : “ I said, when talking 
to my friends about the burning, that I was ruined.” Then 
follows this statement in the bill of exceptions : “ At this junc
ture the court, in ruling on the defendant’s answers to ques
tions propounded by the attorneys for the state, remarked, in 
the presence of the jury, ‘that the defendant’s memory does 
not seem to be very good about the county warrants he had 
at the time of the burning ; ’ to which remarks by the court 
the defendant objected and excepted at the time.” As to the 
remark of the judge concerning the memory of the defendant, 
it does not appear in what connection it was made. The ques
tions propounded by the prosecuting attorney are not pre
served, nor are the rulings of the court. There is nothing to 
show that this remark was intended to be or could have been 
a reflection upon the evidence of the witness. Trial courts 
should abstain from comments upon the evidence; but there 
is nothing in any of these remarks of the judge which could 
have in the least prejudiced the defendant.

6. Mr. Skinner had been called as a witness by the state, 
but, on the objection of the defendant, his evidence was ex
cluded. On the argument of the cause an attorney assisting 
the prosecuting officer alluded to the purpose for which the 
witness had been called, and then said defendant objected to 
proof by the state of what Skinner heard the defendant swear 
in a case wherein one of the defendant’s deputies was charged 
with a criminal offense. A statement of this objection is suf
ficient to dispose of it. The objection is too trivial to demand 
serious consideration.

No specific objection is made to any of the instructions given 
by the court. They are full and fair. The defendant has 
violated a plain statute by converting to his own use public 
moneys, and he must suffer the consequences.

The judgment is affirmed.
(All concur.)

THE PROPERTY f)‘
f HE LAW If
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State v. Palmer.

(65 N. H„ 216.)

Evidence : Other offense — Escape.

1. On a murder trial, evidence that defendant had been suspected of lar
ceny from his employers ; that deceased, a fellow-employee, had been 
active in conducting a search of defendant’s house for the missing 
articles ; and that defendant had lost his position, and had threatened 
to “ fix ” deceased,— is admissible on the question of motive, though it 
may also show defendant guilty of a crime other than that for which 
he was being tried.

2. Evidence that the wire netting on defendant’s cell window had been cut,
and that a razor and a gun wrench were subsequently found in his 
possession, is admissible, as consciousness of guilt may be inferred from 
an attempted escape.

Exceptions fronj Buckingham county.
Indictment of 'James Palmer for the murder of Henry T. 

Whitehouse, who was assistant engineer at the electric light 
station in Portsmouth, and was murdered May 27, 1888. The 
defendant was engineer at the same station until some time 
in February, 1888. Walter Raitt testified: “ About the 1st 
of last May, I met the defendant, and asked him if he was at 
the light station now. He said, ‘ No; ’ he had had some trouble 
about things being stole. Them fellows had Mowed on him, 
and he would fix them for it. I had been at the light station 
six or eight times at night. Reagan, Whitehouse and the de
fendant used to be there.” The following testimony was re
ceived, subject to the defendant’s exception : Fred S. Palmer : 
“ Am superintendent of the Electric Light Co. The defend
ant was engineer. Whitehouse was his assistant, and Reagan 
was fireman. Before the defendant left, I had a talk with him 
about a change of hours, so that Whitehouse would begin 
work at 8 o’clock in the evening instead of 6. He thought he 
ought to have Whitehouse to help him from 6 to 8. I thought 
he showed some feeling about the change. He left Saturday 
morning at 1 o’clock, about the 5th of February, 1888. He 
left of his own free will, as a result of a notice I gave him. 
He was discharged to leave in two weeks or before. He had 
the option. I intended to discharge both him and White- 
house. Thought I could get one man to do what they were
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both doing for less wages than I was paying the defendant, 
and told him so ; and he said he wouldn’t stay for less pay 
than he was receiving. The morning after he left, the key to 
one of the engines had been struck and driven in, so that the 
wheel couldn’t turn over. I saw the defendant, and told him 
to fix the engine, or I should put him behind the bars before 
two hours. He went and fixed it. After he left I got a 
search-warrant, and got the defendant and Sheriff Coffin at my 
office, and accused the defendant of taking articles from the 
station. I told Coffin we must go and search the defendant’s 
house. Then the defendant acknowledged taking them, and 
didn’t want his house searched. Think this was about February 
11th. I therefore went with the defendant, without Coffin, 
to the defendant’s house. He presented his tool-box, and I 
examined it. I had no mark to identify things, but laid out 
what I thought were ours, but came to a pair of pliers I had 
marked. I proved them to him by the mark. Told him to 
bring the rubber hose he had taken, and he brought it. May 
23d — the Wednesday before Whitehouse was killed — I went 
to the defendant’s house again with Coffin and Whitehouse, 
and searched for stolen articles. Whitehouse was active in 
the search, and identified some things. We took somethings 
away. The defendant’s mother was there. The defendant 
was not there.” Dennis Eeagan: “ I was fireman at the light 
station. The morning after the defendant left there was 
trouble with the machinery. It was Whitehouse’s business to 
take the engine apart and clean it. At this time he could not 
turn it over. Fred S. Palmer was informed of it.” Edward 
D. Coffin: “Am sheriff, and keeper of the jail. When the 
defendant was put in jail, I searched him, and took everything 
he had. Afterwards I searched, and found a razor and a gun 
wrench in his pocket. A hole, perhaps eight inches by ten, 
had been broken in the wire netting of his outside cell window 
since he had been there. There was another prisoner in the 
same cell.” He also testified: “ About the 23d of May — the 
Wednesday before the murder — I went to the defendant’s 
house with Fred S. Palmer and Whitehouse, and searched it. 
Whitehouse seemed to do the most. He was the most prom
inent in searching. The defendant’s mother went round with 
us. Fred S. Palmer gave me a schedule of the articles the de-
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fendant was accused of stealing. I took it, and gave it to the 
defendant’s mother, and told her to give it to James, and to 
tell him to bring the things to me. I saw the defendant the 
next Friday night at the depot at half-past seven, May 25th. 
He came to me, and said he had been to the jail and my office 
to see me, that he never took any of the things in the sched
ule, and never took anything, but that Palmer (Fred S.) and 
Whitehouse got this thing up to ruin his reputation. Said I : 
1 Jim, it looks well for you to come down and see me, and I 
am going to give you some advice ; that is, that you leave 
this town, and go away somewhere,’ and go to work at his 
trade ; that I had a warrant for his arrest, and if he would go 
away I would not use it. He thanked me. Spoke earnestly 
about Palmer and Whitehouse getting it up, etc. . . . The 
netting on the window of the cell was put there to prevent 
things being passed in to the prisoners by their friends out
side.” Mrs. Frances Rutter, the defendant’s mother, a witness 
called by him, testified that on the day the house was searched 
by Coffin she gave the defendant the memorandum which Cof
fin left there for him, and told him Coffin and Palmer had 
been there, and described the other man, and the defendant 
said it was Whitehouse. The stenographer’s notes of all the 
testimony may be used by the defendant as part of the case. 
Judgment having been rendered on the verdict against the de
fendant, he filed the foregoing bill of exceptions, which was 
allowed.

I). Barnard, attorney-general, and S. W. Emery, for the 
state.

0. Marsten and C. Page, for the defendant.

Smith, J. The testimony of F. S. Palmer, Reagan and Cof
fin, as to the conversations with the defendant, and as to mat
ters occurring before the murder, was relevant, if it ttended to 
show a motive for the commission of the crime with which he 
was charged; and the question is, did it tend to show motive? 
Their testimony was inadmissible for the purpose of discredit
ing the defendant. His character could not be attacked by 
showing that he had been guilty of other crimes or offenses. 
It was not competent to prove that he committed the crime
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of larceny or malicious mischief for the purpose of showing 
that he was guilty of the crime for which he was on trial 
State v. Lapage, 57 N. H., 245. But, upon well-settled princi
ples, the state was entitled to introduce any evidence having a 
legal tendency to prove any material fact in issue, notwith
standing it might tend to prove the commission of another and 
separate offense. It is not a valid objection to evidence, other
wise competent, that it tends to prove the prisoner guilty of a 
distinct and different felony. Com. v. Choate, 165 Mass., 451, 
458. Thus evidence of other offenses is admissible for the pur
pose of proving malice, guilty knowledge, intent, motive, and 
the like. State v. Lapage, supra, 288,293-295 ; Rose. Crim. Ev., 
81-84; 1 Whart. Crim. Law, §§ 640, 693. Upon an indictment 
for murder, evidence of former grudges and antecedent threats 
is received, because it tends to show malice in the defendant 
against the deceased. 1 Phil. Ev., 169 ; Rose. Crim. Ev., 71. 
Such evidence is admissible because it supplies a motive for 
the act. The absence or presence of motive renders the al
leged fact less or more probable. State v. Dearborn, 59 N. H., 
348; Steph. Crim. Law, 88; Best, Ev., 571, 572; Steph. Dig. 
Ev., art. 7. Motive does not of itself prove guilt. It is a unit 
contributing to make up the sum total of proof, and proof of 
the guilty act need not be established by evidence aliunde be
fore the question of motive is considered. State v. Cohn, 9 
Nev., 179. The natural and logical course of human thought, 
when a crime has been committed, is to inquire, what motive 
could have influenced a sane person to do such an act?

The testimony of Raitt, not objected to and unobjectionable, 
if credited by the jury, proved that the defendant believed he 
had lost his position at the electric light station inconsequence 
of a charge of theft made against him by the deceased, or of 
the exposure by the deceased of theft actually committed by 
the defendant. The defendant’s threat that “he would fix 
them for it” showed that he harbored feelings of enmity 
against the deceased, and intended to do him some bodily 
harm. The evidence tended to show a motive stimulated by 
revenge for the commission of the crime with which he was 
charged. The evidence objected to was competent for the 
same purpose. The absence of any apparent motive is always 
a fact in favor of the accused. Hence any fact which supplies



AMERICAN CRIMINAL REPORTS200

a motive for the crime charged is relevant. Best, Ev. (Cham- 
berlayne’s ed.), § 453 ; State v. Dearborn, 59 N. II., 348. On 
the question of motive, the mutual relations of the prisoner 
and the deceased, including their mutual temper and their feel
ings towards each other, are important. “ Any motive ren
dering the killing probable, or explaining it against inherent 
probabilities, or otherwise helpful to the jury as a circumstance 
in the case, may be shown against the defendant.” 2 Bish. 
Grim. Proc. (3d ed.), §§ 629, 630. The testimony of those wit
nesses tended to show the grounds of the defendant’s animos
ity ; that he had been exposed by the deceased, or believed he 
had, in regard to his thefts from the company, and his tamper
ing with the engine, or that he had been wrongfully accused 
by the deceased of misconduct in these particulars. It was 
competent for the state not only to show threats and hostile 
feelings, but the grounds the defendant had or believed he had 
for his hostility. Murphy v. People, 63 N. Y., 590. How 
much weight the evidence might have with the jury was quite 
another consideration. The question of remoteness was to be 
settled at the trial. If the court could see it might have any, 
it was competent. If the evidence tended to show that the 
deceased was, or the defendant had reason to suspect he was, 
the person who had caused him the loss of his situation with 
the company, and had brought upon him the suspicion and 
charge of larceny, it was admissible, not as evidence of an
other offense or offenses, but of other transactions in which 
the defendant was engaged, and which showed that he had a 
motive to do the deceased bodily harm. Whether the ill feel
ing shown by the defendant in regard to the change of hours 
for beginning work, as testified to by F. S. Palmer, was enter
tained against the witness, or against the deceased, was for 
the jury to determine, upon consideration of all the evidence 
in regard to their mutual relations. If it was against the 
former, the evidence was not harmful, and its admission affords 
no reason for setting aside the verdict. But it was competent 
to be considered with other evidence of the mutual relations 
of the deceased and the defendant. The participation of the 
deceased in the search for stolen property, brought home to 
the knowledge of the defendant by his mother, was calculated 
to arouse in him feelings of animosity. The case finds that
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his mother gave him the memorandum left by Coffin for him, 
and told him Coffin and Palmer had been there, and described 
the other man, and the defendant said it must be Whitehouse. 
It was claimed at the argument that the stenographer’s notes 
show that he said “ he thought it was Whitehouse, bijtt didn’t 
know.” If the fact is assumed to be as claimed, it^ did not 
render the evidence incompetent. Evidence that he believed 
the deceased had been instrumental in losing him his position 
at the light station, and in involving him, either rightly or 
wrongly, in the charge of larceny and malicious mischief, was 
equally admissible, as evidence would be that the fact was so. 
In either case the grounds of the defendant’s hostility would 
appear. The declarations of the deceased communicated to 
the defendant would have been admissible if they were such 
as to influence his conduct. His acts, so far as they might 
influence the conduct of the defendant, were admissible for 
the same reason. The fact that the defendant had in his pos
session, after he was committed to the jail, a razor and gun 
wrench, may have had some tendency to show his guilt. The 
razor, if not the wrench, could be used in aiding his es
cape. It is claimed that the wrench was a thing so insig- 
ficant, no use could be made of it in effecting an escape. If 
this was so, the evidence as to the wrench was immaterial, 
and could not confuse or embarrass the defendant in his 
defense. Stats v. Clark, 23 N. II., 420, 434. Evidence that 
the wire netting of the outside window of the defendant’s cell 
had been broken, in connection with the evidence as to the 
razor-and wrench, tended to show that the prisoner, with or 
without the help of persons outside, was planning an escape. 
Flight or an attempt at an escape is the usual concomitant of 
crime. The guilty naturally flee; an innocent person ordi
narily has no reason to flee. Evidence of an escape, or an at
tempt at an escape, is therefore admissible, because it tends 
to prove guilt, or is a fact from wThich consciousness of guilt 
may be inferred. But it may be entitled to little or no weight, 
according to the circumstances under which it was attempted. 
What Aveight should be given to this testimony from Coffin 
w^erfor the jury to determine, under proper instructions from 
the court, Avhich, it must be assumed, Avere gnren. State v. 
Rand, 33 N. H., 216, 224; People v. Stanley, 47 Cal., 114;
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Rose. Grim. Ev., 17 ; 1 Bish. Grim. Proc., § 1250. If the razor 
and wrench came properly into hifc possession, and if he was 

' innocent of the breaking of the netting, it does not appear 
that he made any disclosure of the same to the officers of the 
jail, as he naturally would have done. The evidence was open 
to explanation, and, if the explanation was satisfactory to the 
jury, no injustice was done by the admission. If not explained, 
the jury would give it such weight as it deserved. That the 
evidence might not be entitled to very much consideration 
does not affect the question of its admissibility. Exceptions 
overruled.

Doe, C. J., and Carpenter, J., did not sit. The others con
curred.

Note.—Evidence of the commission of another and different crime.— 
Upon this question Judge Peckham, in his opinion delivered in the cele
brated case of People v. Sharpe, 107 N. Y., —, says: “The general rule is 
that, when a man is put upon trial for an offense, he is to be convicted, if at 
all, by evidence* which shows that he is guilty of that offense alone, and that, 
under ordinary circumstances, proof of his guilt of one or a score of other 
offenses in his life-time is wholly excluded. But for the purpose of showing 
guilt of the offense for which the prisoner is on trial, as also for the purpose, 
where that is important, of showing the motive or intent with which an act 
claimed to be a crime was committed, evidence which is material upon such 
issues is admitted, although it may also tend to show, or even directly prove, 
the guilt of the accused of some other felony or misdemeanor. Whether 
the evidence in any particular case comes within the well-kpown exceptions 
to the general rule is often the difficult question to solve, and not as to what 
the rule itself really is. Tlius, there is a class of cases in which evidence is 
admitted where it is material to show guilty knowledge of the character of 
the act committed by the prisoner, A good illustration of this class of cases 
is in the trial of an indictment for passing counterfeit money. Evidence of 
the passage of like money within a reasonable time before or after the com
mission of the offense for which the prisoner is on trial is admitted for the 
purpose of showing that when he passed the money in question it was not 
through ignorance of its character. A man might think the money he 
passes was good, and he might be mistaken once, or even twice ; but the 
presumption of mistake lessens with every repetition of the act of passing 
money really counterfeit Hence, evidence of such repetition bears directly 
and materially upon the issue before the jury. To this same class would be
long the case of an indictment for shooting an individual For the purpose 
of proving that the shooting was not accidental, where such a fact is 
claimed, evidence may be given of efforts, or even threats, made by the de
fendant to shoot the same individual on prior occasions. Thus the prob
ability of the shooting being accidental is lessened by showing prior efforts
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or threats to accomplish the same act for which the prisoner is on trial 
Cases of embezzlement and of obtaining money or other property by false 
pretenses come under th% same "general rule. A man indicted for the em
bezzlement of funds by false entries might claim, with some degree of 
plausibility perhaps, that the entry was a mistake, but the probability of 
such mistake would be greatly lessened by proof that other false entries 
of the saine kind had been made at or about the same time by the same 
person. ^

“ Then there is another class of cases in which the facts show the com
mission of two crimes, and that the individual who committed the other 
crime also committed the one for which the defendant is on trial. Evidence 
is then permitted to show that the defendant was the person who committed 
the other crime, because in so doing, under the circumstances and from the 
connection of the defendant with the other crime, the evidence of his guilt 
of such other crime is direct evidence of his guilt of the crime for which he 
is on trial. Another class in which evidence of this nature is admissible is 
where it is proper for the purpose of showing a motive for a commission of 
the main crime.

“ As it is well said by Mr. Justice Agnew in The State v. Lapage, 57 N. H., 
245-395, ‘ it should also be remarked that this, being a matter of judgment, 
it is quite likely that courts would not all agree, and that some courts might 
see a logical connection where others could not But however extreme the 
case may be, I think it will be found that the courts have always professed 
to put the admissibility of the testimony on the ground that there was some 
logical connection between the crime proposed to be proved, other than the 
tendency to commit one crime as manifested by the tendency to commit the 
other.' i

“John Earl, in the case of The People v. Shulman, reported in a note to 
Mayer v. People, 80 N. Y., 364, at 376 states as follows : * But there is one gen
eral rule which must apply to all such cases. There must be in the transac
tion thus sought to be proved some relation to or connection with the main 
transaction. That is, they must show a common motive or intent running 
through all the transactions, or they must be such as in their nature to show 
guilty knowledge at the time of the main transaction.’ And in the case of 
Mayer v. People, supra, which was the case of an indictment for obtaining 
goods by false pretenses, Rapallo, J., in speaking of the admissibility of tes
timony of this nature upon the question of intent, said: ‘That when the 
representations, their falsity, and the knowledge of the accused that they 
were false, is established by competent testimony, the allegation that they 
were made with intent to defraud may be supported by proof of dealings by 
the accused with parties other than the complainant, which tend to show a 
fraudulent scheme to obtain property by devices similar to those practiced 
npon him, provided the dealings are sufficiently connected in point of time 
and character to authorize an inference that the purchase from the com
plainant was made in pursuance of the same general transaction.’ ”
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State v. Reddick.

,(1 S. D„ —; 48 N. W. Rep., 846.)

Embezzlement : Misappropriation of funds by partner.

1, Under the general criminal code defining embezzlement as a criminal
offense, the misappropriation of partnership funds by one of the gen
eral partners, with felonious intent, does not constitute embezzlement

2. Under such general statute the subject of embezzlement must be the
property of another, and partnership property cannot be said, with 
reference to either partner, to be the property of another.

8. Section 4086, Compiled Laws, declares that partners are trustees for each 
other. Section 8195 further defines who are trustees. Section 6799 
provides when a trustee is guilty of embezzlement, but these sections 
do not have the effect to change the rule first announced.

4. The partnership is the owner of the property alleged to be embezzled, 
and these sections do not assume to make the partners trustees for the 
partnership, but for each other.

(Syllabus by the Court.)

Error to circuit court, Hamlin county.

II. TF. lakin and W. S. Glass, for the state.
C. X. Seward, for defendant in error.

Kei.lam, P. J. The indictment in this case and the demurrer 
thereto present the question whether, in this state, a general 
partner who fraudulently and with felonious intent misappro
priates the funds of the partnership of which he is a member 
is thereby guilty of the statutory crime of embezzlement, the 
indictment setting out the facts fully. The state, being plaint
iff in error, maintains the affirmative, and presents the follow
ing argument: Section 4036, Compiled Laws, declares : “The 
relations of partners are confidential. AThey are trustees for 
each other within the meaning of chapter 1 of the title on 
Trusts.” Section 3915 of said chapter4 provides that “every 
person who voluntarily assumes a relation of jiersonal confi
dence with another is deemed a trustee ivithin the meaning of 
this chapter, not only as to the person who reposes such con
fidence, but alj^as to'all persons of whose affairs he thus ac
quires information, which was given to such person in the like 
confidence, or over whose affairs he, by such confidence, ob
tains any control.'’ Section 6799, id., so far as applicable to
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this question, is as fdflws: “If any person, being a trustee,
. . . or being othèrvese intrusted with oj having in his 
control property for tlfe use of any other person, . . . 
fraudulently appropriateiKk to any use or purpose not in the 
due and lawful execution o?\his trust, or secretes it with a 
fraudulent intent to appropriate'it to such use or purpose, he 
is guilty of embezzlement.” Upon these provisions of law 
the contention is made that defendant in error was a trustee 
of his copartner ; that as such partner and consequent trustee 
he had in his control property for the use of another, and that 
a fraudulent appropriation of such property to a use or purpose 
not in the due and lawful execution of liis trust, as charged in 
the indictment, rendered him guilty of embezzlement.

It need hardly be stated that, under the general statute de
fining embezzlement as a criminal offense, the rule is that the 
fraudulent misappropriation of partnership funds by one of 
the partners does not constitute embezzlement, for each part
ner is the ultimate owner of an undivided interest in all 
the partnership property, and none of such property can be 
said, with reference to either partner, to be the property of 
another, and as no one can be guilty of stealing or embezzling 
what belongs to him, and of which he is legally entitled to the 
possession, the courts have uniformly held that a general part
ner cannot be convicted of embezzling partnership property 
which comes (nto his possession or under his control by virtue 
of his being such partner and joint owner. Whart. Grim. Law 
(9th ed.), §§ 935, 1015, 1054; State v. Kent, 22 Minn., 41; StatA 
v. Butman, 61 N. II., 511 ; Van Etten v. State, 24 Neb., 734, 
40 N. W. Kep., 289 ; Napoleon v. State, 3 Tex. App., 522. The 
sections above cited by plaintiff in error do not assume to de
fine the relations of the partners to the firm or partnership, 
but to each other. Under these provisions each partner is a 
trustee for his fellow-partner, not for the partnership. The 
partners’ relation to the partnership is untouched by these sec
tions ; and, if the taking by a partner as such, with a felonious 
intent, of partnership property, is neither larceny nor embez
zlement under the general criminal code, because the property 
of the firm is not, as to either partner, the property of an
other, it is not made so by these provisions of the statute, for
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they only make each partner a trustee for his copartner, and 
not for the partnership, which is the owner of the property 
charged to be embezzled. In State v. Kumick, 45 Ohio St., 
535, the supreme court held that the holder of shares of 
stock in a joint-stock banking company, who was also the 
cashier of such company, might be convicted of embezzling 
the funds of the company, notwithstanding his interest as a 
partner, for the reason and upon the theory that the funds 
so embezzled came into his possession and under his control 
not by virtue of his partial ownership, but solely by his 
independent employment as agent or cashier. As a stock
holder, though interested in the general assets of the com
pany, he had no control over them, and was not charged with 
any duty or responsibility concerning them. It was his em
ployment as cashier that imposed the duty and trust upon 
him, and at the same time afforded him the opportunity for 
their violation and abuse. And even then the court seems to 
have regarded it as important to demonstrate that the statute 
under which the conviction was had deliberately eliminated 
as an element of the offense the condition that the subject of 
the embezzlement should be the property of another. In its 
opinion the court says : “ It is true that the statutes of nearly 
all the states which undertake to define embezzlement require 
that the subject of the offense shall be shown to be the ‘ prop
erty of another,’ and this has almost universally been con
strued to mean t^iat it must be wholly the property of another. 
It has resulted that, as a rule, a member of an ordinary part
nership could not be convicted of embezzlement of partnership 
property. . . . This peculiar element of this offense seems, 
however, to have been eliminated from our law by the enact
ment under which the present indictment was framed. It 
simply provides that an agent, etc., who embezzles or converts 
to his own use ‘ anything of value which shall come into his 
possession by virtue of Bis employment,’ shall be punished as 
for larceny of the thing embezzled. The words ‘ property of 
another’ are omitted.” But by our said section 6799, defin
ing embezzlement by a trustee, and under which this indict
ment is sought to be sustained, the condition that the subject 
of the embezzlement must be the property or for the use of

4* I
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some person other than the embezzler is specifically recog
nized and declared. We are of the opinion, therefore, that 
the demurrer to the indictment was rightfully sustained, and 
the judgment of the court below is affirmed. All the judges 
concurring.

State v. Ward.

(61 Vt, 158.)

Evidence, Circumstantial: Motive—Admissions—Tracks in snow—
AlibL

1. On a trial for arson, evidence of a previous attempt to bum the same
building is admissible, where there is evidence that defendant, at the 
time of the previous attempt, took a horse, and went to the place to 
which he went at the time of the tire, but by a different route, and also 
evidence of a motive for the crime ; as such evidence sufficiently con
nects defendant with the attempt

2. Where the evidence tended to connect defendant with the arson, and
tended to show that the one who set the Are had with him a sleigh 
which made certain peculiar tracks, evidence that the sleigh which de
fendant had on the night of the tire fitted into the tracks is admissible, 
without evidence that defendant was actually seen with the sleigh upon 
the road.

3. Evidence that defendant desired to nujrry a certain woman, and that
her foster parents, the owneis of the buildings burned, influenced her 
against him, is admissible, as tending to show that defendant committed 
the crime in revenge.

4. Testimony of the woman tending to show an admission by defendant
that on the night of the attempt, and also on the night of the fire, he 
used the team which the evidence associated with the perpetrator of 
the crime, was admissible. .

5. Certain witnesses having testified that they had seen a sleigh pass along
the street on the night of the fire, and standing in front of defendant’s 
house, they were properly allowed to testify that they had afterwards 
identified the sleigh as the one let to defendant ; also one present at 
the time of the identification was properly allowed to testify of the fact

6. The size of the tracks made around the buildings on the night of the fire
having been proved, it was proper to allow an overshoe to be shown by 
one who testified that he had sold defendant a pair of the same size 
and width as the one shown.

7. An instruction that the introduction of false evidence of an alibi con
stituted a circumstance against defendant, and was an inferential ad
mission of guilt, but not conclusive ; that the' fact that he had been 
guilty of introducing it should be established beyond all question ; and 
that, if the evidence of such fact was doubted, no weight should be 
given it,— was correct
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Exceptions from Caledonia county court; Veazey, judge.
Thomas Ward, convicted of arson, appeals. The state pro

duced one Sherrah, who testified that on the night of the fire 
a team passed him, going in the direction of Foster’s, who 
owned the burned buildings, and from the direction of St. 
Johnsbury, at about the time of night when it was claimed by 
the prosecution that the respondent would have been at that 
place. Two or three days afterwards the team which the re
spondent had on that night was shown to the witness, and he 
was allowed to testify on the trial that the team then shown 
him was the one which passed him on the night of the tire, as he 
thought. Mr. Montgomery was the person who took the team 
from the stable in St. Johnsbury, and exhibited it to Sherrah, 
and he was allowed to state that, on the occasion of so ex
hibiting it, he caused it to be driven along the road at about 
the same distance from and under nearly the same conditions 
that it passed the witness on the night of the fire. The evi
dence for the prosecution tended to show that the sleigh which 
the respondent had on the two nights in question was of a 
peculiar and unusual make in certain respects, so that the 
track made by it in the snow would differ materially from 
those of other sleighs in common use in that vicinity. It ap
peared that on the night of the fire some one had turned his 
team around on a road but little frequented, in the vicinity of 
the fire, and in so doing had backed his sleigh into the snow, 
which was drifted to a considerable depth beside the road. 
The snow had retained the impression of the sleigh which was 
backed into it. Two or three days afterwards the sleigh which 
the respondent had on that night was brought and fitted into 
the tracks so made. The evidence of the state tended to show 
that on the evening of the fire respondent took his team from 
his stable in St. Johnsbury, where he had put it after taking 
it from the livery-stable in the afternoon, at about 9 o’clock, 
and drove away with it. The respondent claimed, and intro
duced evidence tending to show, that on that same evening, 
at that hour, he was in the village of Littleton, N. H., which 
is some twenty miles from St. Johnsbury. The state produced 
one Smith, who testified that on the evening in question he 
had seen this sleigh in front of the respondent’s barn. For 
the purpose of identifying the sleigh, he had been taken up to
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the stable of Clutier, where was this one, with several others, 
and had picked out this sleigh as the one which he saw on that 
evening. The court permitted this fact to be shown. The 
sheriff, Sulloway, was allowed to testify that he had taken the 
witness Smith to the stable of Clutier, and he did there select 
the sleigh in question without any suggestion from any source. 
Immediately after the fire, Mr. Montgomery, who was then 
state’s attorne^, began an investigation, in the course of which 
he talked witn many of the witnesses who testified on the 
trial with reference to the matters about which they finally 
testified. Many of these witnesses fixed the time of the oc
currences of which they testified by the time when they first 
spoke to Mr. Montgomery about them. With a view to this, 
Mr. Montgomery was allowed to testify that he went into 
that vicinity, and talked with these witnesses, and when.

II. C. Ide, M. Montgomery and C. A. Prouty, for the state.
Bates tfc May, L. II. Thompson and Harry Blodgett, for re

spondent.
(

Taft, J. 1. This court held that it was not legal error to 
appoint, as prosecutor in a criminal proceeding, an attorney 
who was at the time .acting as counsel in a civil suit against 
the respondent to recover damages for the acts upon which 
the criminal action was based. Such appointment was within 
the discretion of the court below, and its exercise will not be 
revised by us. State v. Miller (Sup. Ct* Wash. Co., May term,
1887), not reported.

2. It is contended that it was error to allow peremptory 
challenges by the state, for that the statute permitting them 
is in conflict with the bill of rights, section 10, which guaran
ties to a respondent a trial by jury, which has been held in 
State v. Peterson, 41 Vt., 518, to be a common-law jury, and 
that at common law no peremptory challenges were allowed 
in behalf of the government. By the ancient common law, 
the crown could challenge without limit, but the “ ordinance 
for inquest” (33 Edw. I., St. 4) narrowed the challenges down» 
to those for cause shown. “ There was,” said Lord Campbell, 
C. J., “ no intention of taking away all power of peremptory 
challenge from the crown, while that power, to the number of 

14
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thirty-five, was left to the prisoner.’’ Mansell v. Beg., 8 El. 
& Bl., 54, 71. The effect of the statute was early mitigated 
by a rule of practice not to compel the crown to show cause 
against the juror at the time of the challenge. The juror was 
directed to stand aside, and, the defendant having completed 
his challenging, if a panel could be procured from the unob
jectionable jurors remaining, these were selected, and it was 
only in case of a deficiency that the crown was called upon to 
show cause in respect to those members who had been di
rected to stand aside. As the court could direct the return 
of any number of jurors for the trial of a particular case, the 
crown practically was never deprived of the right in substance! 
This was the settled practice as early as 1699. Cowper's Case, 
13 How. State Tr., 1108. While the crown could not insist 
upon the rule as a legal right, and it was often questioned, it 
was said by Buffer, J., in O'Coigig's Case, 26 How. State Tr., 
1240, that it was “ as firmly and as fully settled on this point 
as any one question that can arise on the law of England,” 
and since this time the practice has never been successfully 
questioned in England. Thus, at the time of the adoption of 
our constitution, the crown, in summoning ad libitum, and 
standing aside, jurors, possessed all the advantages obtained 
by peremptory challenge. But, were this not so, what the 
constitution guaranties is a trial by a common-law jury, i. e., 
one of twelve impartial men ; and it is within the legitimate 
scope of legislation to regulate the manner of selecting them, 
and conducting the trial, nor, are we aware, has it ever been 
held otherwise. Walter v. People, 32 N. Y., 147.

3. At the request of the respondent, the court ordered “ the 
witnesses examined separately and apart from each other.” 
The respondent called as a witness one Carrick, to prove an 
alibi. In rebuttal of his testimony, the state was permitted 
to use Mr. Stafford, an attorney of the court, as witness. He 
had been present during the trial, and testified upon a matter 
to which no other witness was called. We think the case 
should faff within the rule stated by Royce, C. J., in State r. 
Hopkins, 50 Vt., 316, and re-affirmed in State v. Lockwood, 58 
Vt., 378, 3 Atl. Rep., 539. It could not have been the intent 
of the rule to exclude from the court-room an attorpey whose 
duty to his clients might require his presence in the room at
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almost any time during the session, in the transaction of busi
ness with the clerk and the other attorneys. The spirit of the 
rule could not be violated where the witness is the only one 
testifying upon the subject to which he is called. Such was 
the fact in this case, and the respondent could not have been 
injured by Stafford’s presence in the court-room during the 
trial. In Georgia it has been held that if a witness remains 
in the court-room, under the rule, he is not thereby rendered 
incompetent, but may be proceeded against for contempt. 
Lassiter v. State, 67 Ga., 739. The following cases sustain the 
ruling below : Parker v. State, 67 Md., 329,10 Atl. Rep., 219 ; 
Hankins v. Com. (Ky.), 1 S. W. Rep., 730; Leache v. State 
(Tex.), 3 S. W. Rep., 539; Pummel v. State, id., 763.

4. The respondent insists that the remarks made by Mr. 
Ido in his opening statement to the jury were improper. Ob
jection was made and exception taken after he had closed his 
remarks. The objection! was made too late. It should have 
been made at the time of the statement, and the ruling of the 
court taken. The question, in this respect, is analogous to 
that of the introduction of illegal evidence without objection. 
The party against whom it is given cannot afterwards raise 
the question. This has been held to f>e the rule during the 
argument of the cause ; much more should it obtain during 
an opening statement, when the jury are told by counsel, as 
they were in this case, that what he stated was not evidence. 
Com. v. Worcester. 141 Mass., 58, 6 N. E. Rep., 700; Willing
ham v. State, 21 Fla., 761. j—y

5. Exception was taken to a part of the closing argument 
made by Mr. Ide for the prosecution. No objection was made 
to it at the time of its delivery, and we think, judging from 
the length and nature of the statements claimed to have been 
illegal, and the well-known vigilant character of the respond
ent’s counsel, that none was intended. Where counsel sit still 
during an argument which they claim is illegal, and make no 
objection thereto, an objection afterwards is too late. The 
exception is waived by their silence. This court sits in revis
ion of errors made in the ruling, and the refusal to rule, of 
the court below. Upon this question the court made no ruling, 
did not refuse to make one, and therefore there is nothing for 
us to revise.
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6. The respondent excepted to an offer to prove a certain 
fact, evidence of which wTas excluded. There is nothing in 
the case to show that the offer was made in bad faith, and, in 
the absence of such showing, we cannot hold that it was error 
to offer to prove such fact. The ruling was in favor of the 
respondent, and he ought not to complain of it.

7. One witness was permitted to testify that the horse on 
the morning of the 27th January appeared tired ; another, 
that, in his opinion, the track on the wall was made by an 
oyershoe ; and another, that, in his opinion, the tracks in the 
snow were sleigh tracks. The point taken is that the witnesses 
testified to their opinions, and not facts from which the jury 
could form opinions of their own. A witness is allowed to 
state appearances in any case where they are in their nature 
incapable of exact and minute description, e. g., the health or 
sanity of a person, the appearance of a person when charged 
with crime ; and, “ when the facts are of such a character as 
to be incapable of being presented with their proper force to 
any one but the observer himself so as to enable the triers to 
draw a correct or intelligent conclusion from them without the 
aid of the judgment or opinion of the witness who had the 
benefit of personal observation, the witness is allowed, to a 
certain extent, to add his conclusion, judgment or opinion.” 
Bates v. Sharon, 45 Vt., 474. Under this rule the evidence 
was properly admitted. See Crane v. Northjielfl, 33 Vt., 124; 
and see Stowe v. Bishop, 58 Vt., 500,3 Atl. Rep., 494 ; Knight 
v. Smythe, 57 Vt., 529.

8. the buildings were burned on the 20th of January, 1886, 
and the evidence tended to connect the respondent with the 
burning. The state was permitted to show that an attempt 
was made to burn them four weeks prior to that time, but the 
respondent insists that there was no evidence tending to con
nect him with it. It had a tendency to show that he took a 
horse, and left St. Johnsbiiry ; that he went to Walden, and 
returned to the same place that he went to, at the time of the 
fire, but by a different route. This, with that tending to show 
a motive upon his part to commit the crime, had a tendency 
to connect him with the attempt, and, if believed, would be 
pertinent upon the question of whether he committed in Jan
uary the crime which he attempted to commit the preceding
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month. Evidence of previous unsuccessful attempts to com
mit the same crime for which a respondent is on trial is ad
missible. Com. v. Jackson, 132 Mass., 16. Evidence of pre
vious threats to burn Foster's buildings would have been ad
missible ; we think evidence of an attempt to carry such threats 
into execution equally so. It is top clear to require discus
sion. The cases cited on this point are mostly those of other 
and distinct crimes, such as State v. Hopkins, 50 Vt., 332; 
Brock v. State, 26 Ala., 104; People v. Sharp, 107 N. Y., 427, 
14 N. E. Rep., 319, and others. Or to show previous attempts 
to commit the same crime without evidence to connect the 
respondent with them, as in State v. Freeman, 4 Jones (N. C.), 
5. We should not be inclined to follow Baker v. People, 105 
Ill., 452, where it was held that, upon a trial for an attempt 
to commit an abortion, a prior attempt to commit it upon the 
same person, during the same pregnancy, could not be shown.

9. It is insisted that the court erred in admitting evi
dence of the sleigh tracks, and experiments with the sleigh, 
for the reason that there was no evidence to connect the re
spondent with the tracks. The evidence tended to connect 
him with the fire, and tended to show that the one who set 
the fire was with the sleigh which made the tracks on the 
Goodenough road. To make such evidence admissible it was 
not necessary to show that the respondent was actually seen 
with the sleigh upon the road. It was enough to give evi
dence tending to show he was there with it, and there was 
ample evidence in the case for that purpose.

10, 15, 16, 17. The prosecution claimed, and the evidence 
tended to prove, that very intimate relations had existed be
tween the respondent and Miss Olivia Amsden ; that he desired 
to possess her in marriage; that these relations had been 
broken off, and she had refused to marry him, through influ
ence of her foster parents, the Fosters ;/that he was aware 
of these facts, and in revenge committed the crime to injure 
them, because they had interfered between him and her, either 
to take revenge upon them for such interference, or to wound 
her by injuring those to whom she was much attached, and 
who stood to her in loco parentis. These were legitimate 
claims upon the question of the respondent’s guilt. The mo
tive actuating a person in the commission of a crime is always
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pertinent. “ When a crime has been proved, and circumstances 
point to the accused as the perpetrator, facts tending to show 
a motive, though remote, are admissible.” Somerville v. State, 
6 Tex'. App., 433. This is not controverted by defendant’s 
counsel, but it was the character of the evidence admitted to 
show the motive which they criticise. We think the evidence 
admitted was legitimate, as tending to show facts from which 
the motive might be found by the jury.

(a) The testimony of Foster, as to the relations existing be
tween Miss Amsden and himself and Avife, Avas certainly per
tinent, and the objection that the details of the relations were 
given is not borne out by the record, for he Avas directed to 
state Avhat they Avere, “ without going into the details ; ” and 
a careful scanning of the exceptions (pages 8 and 9) fails to 
disclose an instance of his having done so. The testimony of 
Olivia that she had informed Ward of Avhat the Fosters had 
said to her about him, and her being with him, was material 
to show knowledge on his part of their objection to her rela
tions Avith him. We think that Avhatever the Fosters said to 
her about Ward, Avhich she communicated to him, Avas legiti
mate upon the question of motive. The objection Avas gen
eral, and, the testimony being proper for one purpose, there 
was no error in admitting it ; it not appearing that it Avas used 
for any other purpose. What the Fosters said, it being com
municated to Ward, in reference to Olivia’s relations with 
him, Avas evidence upon one of the material issues of the trial, 
and the case, therefore, unlike Campbell v. State, 8 Tex. App., 
84, cited by respondent, Avhere it Avas held error for a Avitness 
to testify that he told the defendant what his neighbors thought 
about a matter in controversy. What his neighbors thought 
was wholly irreleA’ant, as any instance of hearsay upon an im
material matter Avould be.

(b) The letter which the testimony tended to shoAV was 
written by Ward to Olivia’s sister Avas strong evidence to 
shoAV the relations theretofore existing between Ward and 
Olivia, and Ward’s knoAvledge or belief that the Fosters in
fluenced her against him.

(c) The evidence of Olivia in regard to her conversation 
with Ward at the railroad station Avas admitted upon the 
question of Ward’s connection with the team. It tended to
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show an admission bj^jiim that he had the team both nights, 
and, so far as the case shows, was used for that purpose onl^" 
and was in every respect legitimate.

(d) The letters and postal-cards had a tendency to show the 
past intimate relations of Olivia with the respondent, the ter
mination of them against his will, and threats against Olivia, 
and were material upon the question of motive.

11. In the early part of the trial some inquiries indicated 
that a claim might be m ude that Foster burned the buildings 
for the purpose of procuring the insurance money. In view 
of this fact, it was permissible to show what his conduct was 
at the lire. The fact that he might feign conduct, for the pur
pose of deceiving the by-standers, would not determine the 
question of its competency. If he had fired the buildings, the 
less likely he would be to burn himself in fighting the fire, and 
his conduct and acts at the fire might be very significant, in 
the eyes of the jury, upon that question.

12. In view of the same claim, it was proper to show the 
value of the buildings destroyed, but the value of the land of 
Foster was a collateral fact, and therefore immaterial. In the 
cases cited to sustain this point, Wood v. McGuire, 17 Ga., 318, 
and Hyland v. Miller, 99 Ind., 309, the error consisted in de
priving the excepting parties of the cross-examination of wit
nesses to material facts.

13. The witness Osgood testified that he heard a team pass 
Wilson’s house on the night of the 29th December. He was 
at Wilson’s house several nights, both before and after the 
29th, and the evidence tended to show that the team passed 
the night one Ryan was his co-watcher. We think it was 
proper in testing his accuracy as a witness to ask him whether 
that was the only night he heard a team pass. The fact that 
he heard a team pass but one night, and that its passage was 
spoken of by him and Ryan at the time, might, in connection 
with the other circumstances, enable the jurors to determine 
whether it was the night of the 29th, or of some other day, 
that the team passed.

14. The question asked Streeter was not objected to until 
the answer had been given. There is nothing in the record 
to dhow that the question was answered before an objection 
could have been interposed, and we should not presume it,
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upon suggestion of counsel. Whether the question was im
proper we are not calledupon to decide.

18. The testimony of the state tended to show that the per
son who set the fire took a team from the stable in St. Johns- 
bury, drove to the Noyes ville road, in Walden, then on the 
Hazen and Goodenough roads, to a point on the latter, where 
he left the team, went to the Foster buildings, fired them, 
went ba^k to the sleigh, turned it about, and returned to St. 
Johnsbury by the same route over which he traveled in going 
from it ; that in going to the place where the team was left 
in the road, in passing from one road to the other, a sharp 
angle was turned in each instance. Under exception, the 
state was permitted to show that the horse, driven over the 
same route within four days after the fire, left to itself, and 
without guidance, instead of passing the two roads at the 
point of junction, voluntarily made the turns conforming to 
the route leading to the tracks and place of turning on the 
Goodenough road. Was the admission of this testimony error, 
or, in other words, was this testimony evidence, in the strict 
sense of the term? “The word ‘evidence’ is applied to that 
which renders evident ; ” and is defined to be any matter of 
fact, the effect, tendency or design of which is to produce in 
the mind a persuasion, affirmative or disaffirmative, of the ex
istence of some other matter of fact. 1 Best, Ev., § 11. Does 
the fact that, when the horse was driven into the vicinity of 
Foster’s on Saturday, he voluntarily left the road upon which 
he was traveling, and turned into the Ilazen and Goodenough 
roads, have a tendency to produce in the mind a persuasion 
that he had been there the prior Wednesday? If so, it was 
evidence of the fact. The testimony tended to show that the 
horse had the habit of turning into premises and roads where 
he had before been driven, and every one familiar with horses 
is aware of their constant habit and custom in that respect ; 
so much so that they can often be trusted to go without 
drivers in such places. We think the testimony had a tendency 
to create in the mind a persuasion that the horse had been 
there before,— to render that fact evident. The question is 
not how strong a persuasion, but had it a tendency to create 
any? We think the invariable answer would be, “ Yes,” and 
the testimony was properly admitted.
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19. The witness Clutier testified that the respondent had 
the team the night of the attempt to jjurn Foster’s buildings, 
and what was said by him about it when he returned it, and 
that he testified before thé. justice upon the same matteft It 
was material to show what he testified to- before the justice in 
connection with admissions which it was claimed the respond
ent made. The court then permitted counsel for the sfhte to 
ask if he testified before the justice substantially as he had 
upon trial. In this there was no error, although the respond
ent would have had the right to have the details of his former 
testimony given, if he requested it. If leading, the court had 
the right to permit it. ^

20. Testimony for the respondent tended to show that at 9 
or half past 9 o’clock the night »f the fire he was at Littleton, 
N. II. Lynch testified thafr he saw a horse in respondent’s 
barn at about 6 o’clock one evening, and Lynch’s wife testified 
she saw the respondent at his Lam harnessing a horse at about 
9 o’clock one evening, and that at a later hour that evening 
the horse was gone. Testimony tending to show that the 
fact that the horse was there at respondent’s barn,' and was 
afterwards taken out, was spoken of between Lynch and his- 
wife the evening that each testified they saw the horse there, 
was objected to, and admitted under exception. The fact that 
they had conversation about the horse would tend to show 
that they were testifying about the same evening, and for that 
purpose was admissible. For that purpose the details of a 
conversation are sometimes hold admissible. Earle v. Earle, 
11 Allen, 1; itill v. North, 34 Vt.,-604. Testimony of a like 
character was held inadmissible in Whitney v. Houghton, 125 
Mass., 451, but it was upon the ground that declarations by a 
party in his bwn favor could not be shown. If the testimony 
in this case was inadmissible, whether the court erred in 
charging it out of the case we do not pass upon.

21. 25, 26. The testimony of Montgomery, Smith and Sullo- 
way mentioned in these points was clearly admissible upon 
the question of identifying the sleigh.

23. It was not error to permit the witness Drouin to exhibit 
an overshoe. He had testified that he sold the respondent 
one the year before, of the same size and width as the one 
shown. There was testimony in the case tending to show the
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length and width of the track which it was claimed was made 
by the respondent near Foster’s house the night of the tire. 
In connection with this testimony it was proper to exhibit the 
overshoe. It would enable the jurors to judge whether the 
tracks described could have been made by the respondent.

24. The respondent further insists that there was error in 
admitting as evidence the sleigh, lard-pail, candles, beets, and 
the newspaper, upon the ground that there was no evidence 
tending to connect the respondent with the same. We have 
held under point 8 that the evidence tended to connect him 
with the attempt to burn the buildings in December, and it 
tended in like degree to connect him with the articles used 
upon that occasion, and with the sleigh and newspaper. These 
articles, having been used in connection with the commission 
of the crime, and the prior attempt to commit it, or by the 
perpetrator of it, were properly placed before the jury for 
their inspection, in connection with the other testimony.
' 27. Sulloway testified that he did not know that Ward had 
used a hitching weight, but his impression was that he had 
seen him use one. His testimony indicated that the fact was 
impressed with some strength upon his mind, not amounting, 
however, to positive assurance. Witnesses often say : “That 
is my iihpression.” “ I think so.” “ I’ll not positively say so, 
but that is my impression.” We think it competent testi
mony ; the fainter the impression, the less weight it should 
have. Clark v. Bigelow, 1G Me., 246; Humphries v. Parker, 
52 Me., 502.

28. The testimony of Montgomery in relation to the time 
he talked with several of the witnesses was properly admitted 
for the purpose of fixing the time to which they testified. It 
was admitted for that purpose only.

29. To discredit Foster, May testified to facts tending to 
show that Foster on the trial testified differently than he did 
on the hearing before the justice. May stated a part of Fos
ter’s testimony ; the court properly admitted evidence of all 
of it. To im(>each a witness by showing a part of what he 
said would be unjust. Alliip said should be shown ; then the 
jury can judge whether his statements are inconsistent with 
his testimony. It is argued that its admission rendered the 
truth of Foster’s other testimony more probable in the minds
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of the jury. This would naturally be the effect of removing 
the impeachment of Foster, if any, and for that purpose was 
legitimate.

30. Exception was taken to the statements of the court, in 
its charge, that there was no claim that the fire was an inno-
cent'one ; that it was the wicked and malicious act of some
body ; that it was maliciously set. The exceptions show that 
it was not claimed on trial that the fire was an innocent one. 
The case was tried upon the opposite theory. The statements 
of the court were true. Was it error to so sthte? It was the
duty of the court to charge the jury upon every phase of the 
case without request ; to pfesent the case to them as plainly as
possible ; to eliminate all uncontroverted matters and distinctly 
point out the precise issues. Facts about which there is no 
dispute, and concerning wnich no issue is made, may properly 
be called to the attention of the jury in the discretion of the 
presiding judge. State v. Fenlason, 78 Me., 495 ; State v. Day, 79 
Me., 120. To enable the jurors to act intelligently the court 
could adopt no wiser course than to explain to them the respect
ive claims of the parties. The only danger from this that could 
possibly have happened to the respondent was for the jury to 
get the impression that it was not necessary to find the body of 
the crime proven. We think they could not have done that 
from the remarks of the judge. The language used negatives 
such an idea. The judge said that everything in the case pointed 
with great force to the fact, not that it was an accidental fire, 
but that somebody purposely, maliciously, set it. We think 
the court did not r~sume, and was not understood to assume, 
that any disputed fact was proven. It would be casting too 
great a slur upon the intelligence of the jurors to think they re
vived the impression from the words used by the court that 
they could convict without finding the fire purposely and mali
ciously set. To suppose they did imputes to them much less 
than ordinary intelligence. The question was not taken from 
them in the least. The court made the remark simply as a 
reason why it did not give them a full and technical definition 
of the crime. It did do so substantially when it called the act a 
wicked, malicious burning, intentionally caused. This holding 
is not in conflict with Phillips v. State, 29 Ga., 105, cited by
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the respondent upon this point, where a charge that, if it did 
not appear that the fire was caused by some accidental or 
providential cause, the law implied a malicious burning, was 
held erroneous. The law makes no such implication. The 
jurors in this case were not so told, but simply that the facts 
pointed to a malicious burning, and were then left at liberty 
to find one or not from the evidence.

31. The duty of the court required it to explain to the jury 
the law applicable to a case of circumstantial evidence. Ex
ception was taken because the court said that many great ju
rists have pronounced it “ of a nature equally satisfactory with 
positive evidence, and less liable to proceed from perjury." 
Counsel admit that perhaps the judge had the right to tell the 
jury what he thought of it, but deny his right to cite the au
thority of great jurists. When we consider that the law is 
made up of the opinions of jurists, and that it was the duty 
of the court to tell the jury what the law was, it cannot be 
held error that the presiding judge referred to sùch opinions 
and told the jury what they were. It is not contended that 
the opinions of the great jurists upon the question were un
sound, but that the court had no legal right to tell the jury 
what they were. We think there was great propriety in tell
ing the jury so, in giving them to understand that it was as 
proper to convict on circumstantial evidence as on positive evi
dence, and in citing the opinions of the learned sages of the 
law. There is no difference between stating a rule to the jury 
and reading it to them from the text-books written by great 
jurists. The latter has always been the practice in this coun
try, at least in most of the states. In the celebrated case of 
Com. v. Webster, 5 Cush., 295, the learned Shaw, C. J., read the 
whole of several sections of East’s Pleas of the Crown, relat
ing to the law of homicide, and read from a text-book “ that 
in some cases perhaps strong circumstantial evidence was the 
most satisfactory of any." I n State v. McDonnell, 32 Vt., 491, 
Bennett, J., in the trial read copious excerpts from the text
books Male’s and East’s Pleas of the Crown, Foster's Crown 
Law, Wharton on Homicide, and Russell on Crimes, as well as 
from the Reports; and, while the practice of reading text
books to the extent to which it was carried in that case was 
severely criticised by Redfield, C. J., it was in no wise intimated
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that it was legal error. Like instances might be cited ad 
libitum.

32. An exception was taken “ to the charge as to the con
duct of the respondent, and inference to be drawn by the jury 
therefrom,” in that the court gave no instruction as to what 
kind of conduct was evidence of guilt. The evidence in rela
tion to his conduct had been admitted during the trial, and 
presumedly the jurors understood at the time the purpose for 
which it was admitted, and, this being so, there is nothing in 
the case to show that the nature and character of the evidence 
as to the conduct of the respondent was not understood at the 
time of its admission by the jurors, and the court were not 
under any duty to explain to them what they already presum
edly knew. It will be noticed that the exception was to the 
charge as given, not to a failure to charge, which is the ques
tion mainly argued in the respondent’s brief. The criticisms 
are that the court gave no instructions, etc.; not a complaint 
of what the court said, which would be covered by the excep
tion, but of what it did not say, which is not within it. Under 
this exception the counsel criticise the course of the trial per
mitted by the court, claiming that the fact that the respondent 
did not testify in his own behalf was considered against him. 
We do not understand from the exceptions that the statute 
(R L., § 1655), which provides that the refusal of a respondent 
to testify shall not be considered by the jury as evidence 
against him, was in the least degree violated by either court 
or counsel. It is evident from the whole case that the fact 
that the respondent did not produce testimony to show where 
he was on the two nights in question told strongly against 
him ; for it seems improbable, to say the least, that he could 
have twice taken a team at St. Johnsbury, driven fifteen or 
twenty miles, and returned . without being able to show by 
some witness his whereabout^. Had he gone to Littleton on 
the night of the fire, as he claimed, is it probable that he could 
have gone there and been in the village for a time without 
being able to call some person with whom he came in contact 
to show he was there? If ho failed to do so, the inference 
was strong that such was not the fact ; and, as we understand 
the case, it was this failure to show where he was at the criti
cal moment, and not that he did not testify on the trial, that
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was commented upon by the counsel, and, as we think, prop
erly. If the jury were satisfied that on the night of the fire, 
and of the attempt to set it, the respondent was in some place 
other than the locus criminis, and could have called witnesses 
to prove it, his failure to do so was a proper matter of com
ment by counsel and consideration by the jury. The rule is 
well stated by Poland, C. J., in Seward v. Garlin, 33 Vt., 583: 
“ A failure to produce proof, when in the power of the party, 
is recognized, even incriminai cases, as proper to be considered 
by the jury.” Under Virginia Code 1887, chapter 190, section 
3897, prohibiting comments upon the prisoner’s failure to tes
tify, it is not error for the prosecuting attorney to remark 
that the respondent has not accounted for his whereabouts at 
thtf time of the homicide. Sutton v. Com. (Va.), 7 S. E. Rep.,

3. Exception was taken to the charge on the subject of 
alibi. Thevjury were told that, if the proof of it did not out
weigh the proof that he was at the place when the crime was 
committed, it was not sufficient. In this statement there was 
no error. Where an alibi is proved it is an absolute bar to the 
prosecution, and constitutes the best possible defense. It is a 
direct attack upon the case made by the state, by alleging a 
fact wholly inconsistent with it ; for one person cannot be in 
two places at the same time. If a respondent can show that 
he was at another place when the crime was committed, the 
conclusion is irresistible that he did not commit it. The re
spondent alleges it, not in his pleadings, as it can be shown 
under the general issue of not guilty, but in his proof, as a 
full, substantive defense, and, alleging it, he must prove it. It 
is a defense resting upon extraneous facts, not arising out of 
the res gestae, and the onus of proving it devolves upon the re
spondent, who alleges it. The burden being upon him, some 
courts hold “thatthe evidence must exclude the possibility of 
the prisoner’s having been at the scene of the crime so as to 
prove the alibi beyond a reasonable doubt ; ” others that it 
must preponderate or outweigh that for the state. The latter 
was the rule adopted in the court below, and we think cor
rectly. But it must be taken in connection with the rest of 
the charge. Had the above been all the charge upon the alibi 
evidence there would be just ground of complaint ; for, while
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the evidence might not have been sufficient to establish an 
alibi, it was not, therefore, to be discarded, laid out of the 
case, not considered by the jury, which has been the error in 
many of the American cases, e. g., Walters v. State, 39 Ohio, 
215, where the jury were told, unless the testimony established 
an alibi by a preponderance, it was not to be considered. Such 
cases are clearly erroneous. The attitude of the case at bar 
was this: An alibi was alleged and the jury were told that the 
evidence to prove it must outweigh the evidence to show the 
respondent at the place of the crime, and, if so established, 
they should acquit him. After this instruction it was the duty 
of the court to go further and to tell the jury that, if the alibi 
was not so established, evidence of it was not to be excluded 
from the case, but that it should considered with the other 
evidence, and if, upon the whole, including that in relation to 
the alibi, there was a reasonable doubt of the respondent’s 
guilt he was entitled to an acquittal. Did the court discharge 
that duty? We think it would be difficult to do it in plainer 
terms than those used by the court when it said : “ But this 
proof of an alibi, even if not sufficient as against the other 
evidence to establish the fact of an alibi, does not change the 
rule I have before stated,— that, in order to warrant convic
tion, you must be satisfied upon all the evidence in the case 
beyond a reasonable doubt. How has all the evidence in the 
case, including the alibi evidence, giving it, in its bearings in 
all directions, due consideration and weight, left your minds? 
A party relying on an alibi as a defense must prove it. But 
the setting it up docs not change the presumptions of inno
cence or the burden of proof on the prosecution, as the same 
has been explained,— that the respondent was at the place of 
the crime and committed it, and therefore not at home at the 
time of it.” We think the charge covered the whole question 
and stated the law correctly. As we construe the charge in 
State v. Cameron, 40 Vt., 555, it was like the one in this case 
and was sustained in this court. The charge below was like the 
one in Com. v. Webster, supra, which has been often followed by 
the courts and cited with approval in text-books. Instruc
tions like those below were held not contradictory in State v. 
Maher, 74 Iowa, 82; Ackerson v. People, 124 Ill., 563; State v.

y 1
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Kline, 54 Iowa, 183; State v. Reitz, 83 N. C., 634; People v. 
Kong Ah Sing, 64 Cal., 253; State v. Reed, 62 Iowa, 40; State 
v. Ilemrick, 62 Iowa, 414; and see'State v. Johnson, 91 Mo., 
439. In many of the later cases upon this subject no instruc
tions have been given in relation to the testimony offered to 
prove an alibi considered separately and apart from the main 
question, and we think the courts are tending in that direction, 
and to hold that the defense of an alibi does not demand spe
cific instructions from the court; and for one I am inclined to 
think it the better practice, although it is not error to follow 
that of the court below, which I think more favorable to the 
respondent. In State v. Sutton, 70 Iowa, 268, the accused re
lied for his defense upon an alibi. The court omitted any 
special instructions as to it, but gave the jury a general direc
tion to consider all the facts in the case, and give the defend
ant the benefit of a doubt arising upon all the evidence ; and 
the court held that the omission to instruct specially as to the 
alibi did not prejudice the defendant.

34. The next exception noted is to the charge upon the sub
ject of introducing false evidence of an alibi. The jury were 
told that the introduction of false or fabricated evidence con
stituted a circumstance against the respondent, and was an 
inferential admission of guilt, but not conclusive ; that the 
fact that he had been guilty of producing the false and fabri
cated evidence should be established beyond all question ; that, 
if it was doubtful, no weight should be given it, i. e., to use 
the fact that he had offered and used false evidence as a cir
cumstance against him the jury must be satisfied beyond all 
question that he was guilty of fabricating it, or, in other 
words, introducing it knowing it to be false,— making it. The 
charge was correct. State v. William«, 27 Vt., 724.

35. Was the conviction uqder the second and third counts 
legal? The second count was for burning the shed and barns, 
under section 4128, R L. The third was for doing the same 
act with intent to burn the dwelling-house, under section 
4127, R L. The same act was charged in both counts, but 
with different intent. There can be no objection,to joining a 
count under each section in one indictment. It is often nec
essary to insert in one indictment many counts, charging the

r
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crime in as many different ways, in order to meet the various 
phases of the case as developed by the evidence, and after a 
general verdict, if one count is sufficient, and others bad, the 
court will pronounce judgment upon the good count only; if 
all are good, judgment will be rendered upon the count charg
ing the highest offense. /State v. Hooker, 17 Vt., 658.

36. The last {mint in the respondent’s brief is a criticism 
upon the charge, but not upon any legal question presented 
by the exceptions, except such as have been above noticed.

No error is disclosed by the record ; the respondent takes 
nothing by his exceptions ; the judgment is affirmed ; sentence 
imposed upon the verdict ; and execution ordered. All concur.

White v. State.
(86 Ala., 69.)

False Pretenses : Act of attorney Privileged communications.

1. A plea in abatement to an indictment setting up the pendency of an
other indictment against defendant for the same offense cannot be 
maintained.

2. Where defendant filed an affidavit for continuance on account of absent
witnesses, not stating their names nor what he intended to prove by 
them, and refused on request of the court so to do, the continuance 
was properly refused.

3. Under the Criminal Code of Alabama of 1886, sections 3811, 4383, allow
ing the intent, in an indictment for attempting to obtain money on 
false pretenses, to he alleged in the alternative, “ to injure or defraud,” 
an indictment charging an “ intent to defraud" alone is sufficient

4. Defendant was arrested for attempting to obtain money on false pre
tenses from a railroad company. It was alleged that he sought to ob
tain damages for two trunks which he falsely claimed had been lost by 
the company. Held, that the attorney of the defendant was properly 
required to testify as to his employment by defendant to demand com
pensation from the company.

6. An application by the attorney of defendant to the railroad company for 
compensation for the loss of the trunks and presentation of the checks 
for the same, under implied authority to do anything necessary for the 
prosecution of the demand, was within the scope of his authority, and 
was the act of his client

6. Evidence that the wife of defendant was on Uie platform of the station 
where the trunks were delivered, and to which they were checked, and 
that she was traveling with her husband, and that she afterwards wore 
some of the dresses that were in the trunks, was properly admitted to 
show proper delivery and knowledge of that fact by defendant.

15
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Appeal from city court of Mobile; O. J. Semmes, judge.
The indictment in this case contained six counts, to each of 

which a demurrer was interposed, “ because said count does 
not allege that the alleged attempt to obtain money was made 
with intent to injure or defraud, or that said pretenses were 
made with any intent to injure or defraud.” The court over
ruled the demurrer as to the first, fifth and sixth counts, which 
were as follows : “ (1) That William F. White did falsely pre
tend to the Louisville & Nashville Bailroad Company, a cor
poration duly incorporated under the constitution and laws of 
Kentucky, with the intent to defraud, that two of his trunks, 
for which he held the checks of said company, and which ho 
had shipped by said company over its road from Mobile, Ala., 
to Bluff Springs, Fla., had not been delivered to him by said 
company, and by means of said false pretenses attempted to 
obtain $200 from said company.” (5) That said White “ unlaw
fully, knowingly and designedly did pretend to the Louisville & 
Nashville Railroad Company, a corporation,” etc., that said 
two trunks for which he held the checks of the company “ had 
not been delivered to him or come again into his possession, 
but were withheld from him by said company, by means of 
which said false pretenses he did then and there unlawfully, 
knowingly and designedly attempt and endeavor to obtain 
from said company certain moneys, to wit, $200, the value of 
said trunks, with the intent then and there to client and de
fraud the said company of the same; whereas, in truth and in 
fact, he had received the said trunks into his possession at 
Bluff Springs, Fla., as he well knew.” (6) That said defend
ant unlawfully, knowingly and designedly did pretend to said 
railroad company “ that he had never received two trunks for 
which he had obtained, and then held, the checks of said com
pany, and which he had put in the possession of the said com
pany at Mobile, Ala., to be transjiorted for him to Bluff Springs, 
Fla., presenting the said checks to said company, as*'evidence 
of the fact that said trunks had never been received by or 
delivered to him ; by ipeans of which said false pretenses said 
White did then anti tliere unlawfully, knowingly and design
edly attempt to obtain from said company certain moneys, 
to wit, $200, of the money of said company, with the intent 
then and there to cheat and defraud said company of the same, 
whereas ” he had already received the trunks, etc.



WHITE v. STATE. 227

Before demurring to the indictment, the defendant pleaded 
in abatement to each count, alleging that, “at the time of 
the commencement of this prosecution, there was pending in 
said city court a former indictment against defendant for the 
same offense in said count complained of.” On motion, the 
court struck out each of these pleas as frivolous, to which ac
tion the defendant excepted. The defendant having pleaded 
not guilty, and the state having announced that it was ready 
for trial, the defendant stated to the court, as the bill of ex
ceptions recites, “ that he was not ready for trial ; that he had 
not been arrested upon the indictment in this case until the 
cause was called for trial that day, when he was present in 
court under bond to answer another indictment then pending ; 
that he had, for that reason, not had opportunity to obtain 
process of subpoena for the attendance of his witnesses ; that 
they lived at such a distance that it would be impossible for 
him to obtain their presence at the trial, if the case should 
now go on, and that he objected to being put upon his trial 
for the offense without an opportunity to procure the attend
ance of his witnesses.” In support of this objection he filed 
an affidavit, stating that “ there are two or more witnesses 
whose testimony he is advised and believes is material to his 
defense in this case, and who are absent without any fault of 
his, and that he believes that he can procure their presence at 
the next term of the court.” The court refused to continue 
the case, or to delay the trial, on this showing, unless the de
fendant would give tjie names of the witnesses, and state 
what he expected to prove by them ; which he declined to do, 
and duly excepted to the action of the court in proceeding 
with the trial.

On the trial, as the bill of exceptions further shows, the 
prosecution proved that the defendant and his wife traveled 
over skid railroad on the 19th day of May, 1887, from Mo
bile, Ala., to Bluff Springs, Fla., where they resided ; that 
they had two trunks with them, for which baggage checks 
were given, and these trunks were delivered on the railroad 
platform at Bluff Springs. Miss Maggie Byars, a witness for 
the state, who traveled with the defendant and his wife on 
the occasion referred to, and had assisted in packing their 
trunks, testified that she saw the trunks on the platform at
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Bluff Springs ; saw Mrs. White take a hat and some other 
articles out of one of them, and afterwards saw her wearing 
one of the dresses which had been packed in the trunk; but 
she further stated that the defendant was not present when 
she saw the trunks on the platform, having gone off for some 
purpose. The defendant objected, and excepted to the admis
sion of this evidence, because he was not present at the time. 
W. T. Lewis, another witness for the state, testified that the 
defendant and his wife, on the day of their arrival at Bluff 
Springs, came out to his house, two or three miles distant, 
bringing two trunks with them ; that both of the trunks had 
ropes around them, and strap checks on them ; that he saw 
the defendant with the checks in his hand, and heard him say, 
holding them up: “Couldn’t I give the railroad hell, if I had 
a mind to? ” George Muntz, assistant baggage-master of the 
railroad company, who testified to the railroad’s receipt of the 
trunks at Mobile, and the delivery of the check for them to 
the defendant, further testified that the defendant came to him 
about six weeks afterwards and said: “We never received 
that baggage, and I wish you would check it up, and find out 
as quick as you can what became of it.” Gaylord B. Clarke, 
attorney for the Louisville & Nashville I tail road Company, 
testified, on the part of the prosecution, to his receipt of a 
letter, which purported to be signed by G. L. & H. T. Smith, 
as attorneys for defendant, hnd in which they made a demand 
for compensation on account\of the alleged loss of the defend
ant’s trunks. The defendant objected to each part of this 
evidence, but without stating any particular ground of objec
tion, and excepted to the overruling of his objections. The 
state then introduced Harry T. Smith as a witness, and asked 
him: “Were you the attorney of the defendant last July?” 
The witness declining to answer the question, the court in
structed him u lhat he must testify as to his employment by 
White, and as to all he did as such attorney in writing the 
letter, but not as to what conversation took place between 
himself and the defendant;” and the witness then testified as 
to the writing of the letter by him, in the name of his firm, as 
attorneys for the defendant, demanding com]>ensation for the 
loss of the trunks therein alleged to have been checked from 
Mobile to Blount Springs, Ala. The defendant excepted to
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the ruling of the court requiring said Smith to testify, and to ' 
the admission of the testimony as given. The loss of the orig
inal letter was proved, after having been filed with the other 
papers in thç case, and a letter-press copy was admitted as 
evidence.

O. L. if: If. T. Smith, for ap|>ellant.
• T. N. McClellan, attorney-general, for the state.

Somerville, J. 1. The several pleas in abatement, setting 
up the fact of the pendency of another indictment against the 
defendant for the same offense at the time of the commence
ment of the present prosecution, presented no sufficient de
fense to the present indictment by way of abatement or other
wise. “ The pendency of an indictment is no ground for a plea 
in abatement to another indictment in the same court for the 
same cause.” Whart. Grim. 11., § 431. But an acquittal or 
conviction under either indictment would be a good plea in 
bar to the other indictment, in a trial on the merits. 2 Greenl. 
Ev. (14th ed.), § 26, note a; Dutton v. State, 5 Ind., 533; Com. 
v. Drew, 3 Cush., 279; Code 1886, §§ 4390-4394. The trial 
court correctly sustained the motion to strike these pleas from 
the file as frivolous.

2. The demurrer to the indictment was properly overruled. 
The statute allows the intent to be alleged in the count in the 
alternative,— “ to injure or defraud.” Crim. Code 1886,
§§ 3811, 4383. The'averment of an intent to defraud alone 
was clearly sufficient.J Carlisle v. State, 76 Ala., 75; Crim. 
Code 1886, form 47, ri. 272.

3. It is earnestly insisted that the defendant was precipi
tated irtto the trial of this cause immediately after being ar
rested without opportunity to prepare for his defense or to 
summon his witnesses, and that the action of the court was in 
violation of a constitutional right of the defendant derived 
from section 7 of the declaration of rights, providing that in 
all criminal prosecutions the accused has a right “ to have 
compulsory process for obtaining witnesses in his favor.”- 
Const. 1875, art. 1, § 7. The established rule in this state is ' 
that the grant or refusal of a continuance rests in the sound 
discretion of the trial court, and is not révisable on error. 1
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Brick. Dig., p. 774, § 2; 3 Brick. Dig., p. 404, § 1. Whether 
there might in a possible case exist such a gross and palpable 
abuse of this discretion as to authorize a reversal, we do not 
decide. We discover nothing to except the present case from 
the general rule above stated. The court has a clear right to 
put the accused to a showing with the view of testing the 
merits of the application, and thus enlightening the exercise 
of the judicial discretion. The refusal of the accused to state 
the name of his witnesses, and what he expected to prove by 
them, or else to show good reasons for such refusal, when he 
was required to do so by the court, certainly justified the ac
tion of the court in refusing to continue the cause.

4. While the law protects certain confidential communica
tions professionally disclosed between an attorney at law and 
his client, on grounds of public policy, there are some transac
tions between them as to which the attorney may be com
pelled to testify without violation of this rule. He may be 
compelled to state the fact of his employment, i. e., that he is 
or was the authorized attorney of the client as to a certain 
transaction. Railway Co. v. Yeates, 67 Ala., 164. And to 
testify as to any matter disclosed to him by the client which 
was manifestly not intended to be private or confidential, but 
was intended to be communicated to the adverse party. 1 
Greenl. Ev. (14th ed.), §§ 244, 245. There are numerous other 
exceptions, such as proving the identity or handwriting of his 
client, the payment of moneys to him, the execution of papers 
by him, which the attorney attested as the subscribing witness, 
and like cases.

The trial court did not, in our opinion, go further than le
gally authorized in its examination of the witness Harry T. 
Smith, who was the attorney of the accused, nor require him 
to make any disclosure in the present case not warranted by 
law. He was only required to state facts tending to prove his 
employment by the accused to demand of the Louisville & 
Nashville Railroad Company compensation for the two trunks 
alleged to have been lost by the negligence of the company, 
and the delivery to the attorney of the baggage checks as evi
dence of the company’s liability.

5. These baggage checks, if genuine, might be prima facie 
evidence of the fact that the passenger’s baggage had been de-
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;

livered to the railroad for transportation, and, taken in con
nection with the passenger’s ticket or other corroborating 
evidence, would impose an obligation upon the company to 
carry the baggage through to the station to which it was 
checked. And the possession of the checks by the claimant 
would tend to prove that the baggage had not yet been deliv
ered to him. 3 Wood, By. Law, pp. 1521, 1522, § 403. The 
fact was undisputed on the trial that the two trunks in ques
tion had been delivered to the railroad to be transported to 
Bluff Springs, Fla., and the checks were given the defend
ant as evidence of this fact. A claim upon the company for 
failure to deliver these trunks necessarily had relation to this 
contract to deliver at this particular destination. The mistake 
made by the defendant’s attorney, in his letter to the railroad 
authorities in which he spoke of the trunks as checked to 
Blount Springs, Ala., does not constitute a variance between 
the false pretense charged and that proved. It is nowhere 
proved that this letter correctly recites the representation au
thorized by the accused to be made through the agency of his
attorney. The jury were authorized to infer as they did, thaj____
the false pretense attempted to be practiced upon the railroad 
company had referenceXp this obligation imposed by the Bag
gage checks themselves, which was one to deliver, not at 
Blount Springs, Ala., but at Bluff Springs, Fla. The attorney, 
having been employed to assert a claim against the railroad 
company based on these checks, as the evidence tends to prove, 
possessed the incidental authority to do everything necessary 
to the prosecution of such a demand by suit or otherwise, and 
within the scope of his authority his action was that of his 
client.

6. The evidence showing that the wife of the accused was 
present, although he himself was not, when the trunks were 
delivered on the platform at Bluff Springs station, Fla., was 
relevant, in connection with the fact that she was shown to 
have taken clothing from the trunk, and to have worn some 
of it afterwards under circumstances which might well have . 
justified the inference that her possession of this clothing at 
that time was known to the accused. He had traveled with 
her on the train, and the evidence tends to show that he was 
in her company when the trunks were hauled from the station
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to the house of the witness Lewis. These circumstances not 
only tended to show the proper delivery of the trunks, but to 
establish the defendant’s knowledge of the fact, which was 
pertinent to the issues of the present case. The possession of 
the trunk keys, moreover, by the wife tended to prove her 
authority as agent of the husband to take custody of the bag
gage and have access to it.

Under these principles, the rulings of the court on the evi
dence were free from error. No exceptions are otherwise 
taken, so far as appears from the record.

Affirmed.

Note.— The first and greatest safeguard which the law throws about • 
man accused of crime is the right to counsel. For a long period under the 
English law, one accused of treason or felony was not entitled to counsel, as 
it was charitably presumed by the law that in such cases the court was 
counsel for the prisoner. How well-founded was this presumption, a glance 
at the report of any great English state trial prior to 1G95 will show. In 
Great Britain, after the revolution of 1688, the law permitted one charged 
with treason to make his defense by counsel, but it was only in 1836 that this 
privilege was extended to persons accused of other felonies. However, the 
right to counsel in this country is universal and protected to the very fullest 
extent The most important privilege which accompanies this right is that 
the communications made to an attorney by his client in the course of his 
employment are sacred in the eyes of the law ; and though, in many in
stances, they may be employed in his defense, yet they never can be used 
against him. An attorney, solicitor or counselor can neither be permitted 
nor required to divulge the communications which his client has made to 
him in the course of professional consultation, or to enable him to advise or 
act professionally ih the client’s behalf. Hlioades v. Selin, 4 Wash., 418; 
Heister r. Davis, 8 Ycates (Pa.), 4; Iordan v. Heim, 18 Johns. (N. Y.), 492; 
Chirac v. Reinecker, 11 Wheat, 280; Weeks on Attorneys, ch. VIIL

“The foundation of the rule,” says Lord Brougham, “is not on account of 
any particular importance which the law attributes to the business of legal 
professors, or any particular dUqiosition to afford them protection, but it is 
out of regard to the interests of justice, which cannot go on without the aid 
of men skilled in jurisprudence, in the practice of the courts, and in those 
matters affecting rights and obligations which form the subject of all judi
cial proceedings.” Greenough v. Gaskell, 1 Mylne & K., 108.

The rule which prohibits an attorney from disclosing professional com
munications does not arise from the moral obligation to preserve a secret 
confided to him, nor from the peculiar power of the court to regulate the 
conduct of attorneys as officers of the court: nor yet from any general 
grounds of public policy forbidding confidential communications to be dis
closed The rule is a mere extension of the immunity of the party to hie 
substitute, the attorney. - Rochester City Bank v. Suydam, 5 How. (N. Y.) 
Pr., 254.
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The privilege is the privilege of the client, and is accorded on grounds of 
public policy and in order to facilitate the administration of justice. That 
the attorney is willing to divulge the communications is not enough to war
rant receiving them. Jenkinson v. State, 5 Blackf. (Ind.), 465 ; Chirac v. 
Reinecker, 11 Wheat, 280, 294.

The privilege of an attorney or counselor extends to all information de
rived from his client ns such, either by oral communications, or from books 
or papers shown to him by his client, or placed in his hands in his character 
of attorney or counsel by such client; but does not extend to information 
derived from other persons or other sourciy. although the information is de
rived or obtained while acting as attorney or counsel Craetiy r. Berger, 11 
Paige (N. Y.), 877.

The privilege is not affected by the fact that no fee was asked or expected. 
If the communication was made to obtain advice or aid upon the rights of 
the |>arty, in view of anticipated litigation, it is sacred. March v. Liutlum, 
8 Sandf. (N. Y.) Ch., 85; McManus r. State, 2 Head (Tenn.), 213. To nearly 
the same effect : Sargent v. Hampden, 88 Me., 581 ; Hunter v. Van Bomhorst, 
1 Md, 504.

The privilege is not confined to facts disclosed in relation to suits actually 
pending, but extends to all cases in which counsel are applied to in the line 
of their profession, whether such facts are communicated with the injunc
tion of secrecy or for the purpose of asking advice, or otherwise ; unless, 
indeed, the client should seem to vaunt his disclosures to the public, and, as 
it were, challenge the by-standers to hear him. Parker u Carter, 4 Munf. 
(Va.), 278 ; Jackson v. Inabinit, Riley (8. C.), Ch., 9 ; Beltshoocer v. Black- 
stock, 8 Watts (Pa.), 20.

The privilege extends to facts disclosed to a counsel by his client, upon 
application to him as conveyancer, te draw a deed Linthieum r. Reming
ton, 5 Crunch, C. Ct, 546. And also to an interpreter employed to translate 
between the attorney and the client Purker i\ Carter, 4 Munf. (Va.), 278.

An attorney is bound to testify, like any other witness, to statements 
made by his client to other persons, or by other i<ersons to his client or to 
each other in his presence. Oaltagher r. Williamson, 28 Cal, 881.

To entitle communications between individuals to be considered ns privi
leged, the relation of client and attorney must exist ; they must be made in 
relation to a matter in which the client's private interest is concerned, and 
for the purpose of enabling the attorney to understand his client's cause, or 
his legal rights. Oranger r. Warrington, 8 Ill. (8 Uilm.), 299.

The privilege is confined to such as are made in strictly professional inter
course. Pierson r. Steortz, 1 Morr. (Iowa), 186 ; Milan r. Stale, 24 Ark., 846.

The privilege does not extend to protect an attorney from testifying as to 
acts done by the client, in his presence, such as the execution of a writing, 
though he was present in consequence of his engagement as counsel. 
Patten v. Moor, 29 N. H. (9 Post), 168.

A communication made to an attorney will not be protected, unless it ap
pears that, at the time it was made, he was acting in the cliaracter of legal 
adviser upon the very matter to which the communication referred. 
Branden v. (haring, 7 Rich. (S> C.), 459.

In order to render communications privileged they must be of a confi-



234 AMERICAN CRIMINAL REPORTS.

dential and professional character, and the attorney must be acting for the 
time being in the character of legal adviser, or the party must have good 
reason to suppose he is so acting. Therefore where one, by profession an 
attorney, was endeavoring, merely as a neighlior, and without any suit in 
court, to procure from an insurance company the allowance of a claim in 
favor of another, without anything being said by either party in regard to 
his being engaged in the matter or paid for his sen-ices, and with no inten
tion or expectation on his part to charge anything therefor, it was held 
that admissions made to him in this way in regard to the nature of his 
claim were not privileged from being disclosed in evidence by the attorney. 
Com. r. Swan, 30 Vt. d.

The rule that professional intercourse between client and attorney should 
be protected by profound secrecy is not limited in its application to advice 
given or opinions stated ; it extends to fact communicated by the client ; to 
all that liasses bet ween ^client and attorney in the course and for the purjioae 
of the business. Langsfield v. Richanlson, 52 Miss., 448.

Communications made in consultation by a client to his attorney are 
privileged and protected from inquiry when his client is a witness as well 
as when the attorney is a witness, anil are privileged, though no action is at 
the time pending or contemplated concerning the matter of which such 
statements are made. Bigler v. Replier, 43 Iml, 112.

Commifnivations made to a prosecuting attorney relative to criminals or 
suspectedlpersons are privileged, and cannot be divulged without the con
sent of the person malting them. The immunity from disclosure of com
munications so made is a privilege personal to the one making them, which 
is not waived by his voluntarily testifying generally in an action against him 
for malicious prosecution in his own behalf, but is waived if, being a wit
ness in his own behalf, he voluntarily discloses what statements he made to 
the prosecuting attorney, who then may testify to the communications. 
Oliver v. Pale, 43 ImL, 132.

If, by reason of improper disclosures of professional communications made 
by defendant, charged with murder by shooting with a pistol, to his attor
ney, it is suspected tliat the pistol with which the murder was committed is 
in the tnink of the attorney at a hotel, and the trunk is searched and the 
pistol is there found, the, state may show the fact that the pistol was there 
found, but not anything said by the attorney. Stale v. Douglas*, 20 W. Va., 
770.

An attorney who testifies to the fact that a client called himself by a cer
tain name discloses no confidential communications Com. v. Bacon, 135 
Mass. 531.

An attorney may be required to disclose by whom he was employed. 
Chirac v. Reineeker, 11 Wheat, 280; Salterlee v. Bliss, 36 Cal., 48»; Martin 
v. Anderson, 21 (is, 301 ; Brown v. Paysan, 6 N. H., 448; M.A Jlf. Ry Co. v. 
Yea tes, infra. But this privilege can never be used as an aid tor the actual 
commission of crime ; for it was held that where the attorney and client both 
engage in committing a wrongful act the former cannot refuse to disclose 
the facts of the transaction, on the ground that his knowledge thereof re
sulted from the relationship of attorney and client Dudley V, Beck, 8 Wis, 
274. And that the doctrine of privileged communications does not apply to
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a case where a client, being about to commit a criminal act informs an at
torney of his intention, and asks information or advice from him as to the 
effect or consequences of such acts. People ». Mahon, 1 Utah T., 205.

Where tire attorney testified that “ the declarations of M. (the client) to roe, 
I think, are privileged," held, tliat great weight ought to lie attached to his 
testimony, although expressed as an opinion ; for the attorney could better 
understand the relation between him and the client than any one else. 
Orton ». McCord, 83 Wis., 205.

On a trial for murder, evidence of statements concerning the crime made 
by defendant to one who he thought was a lawyer, hut who was a news- 
]«|ier reporter, while the defendant was under arrest and in the custody of 
officers who had repeatedly told him tliat it would be better for hii'n to tell 
them all about the matter, and to keep his mouth shut if he could not tell 
)the tnith, and tliat they knew he luul been lying, is inadmissible. I’eojtle 
». Stewart, 75 Mich., 21.

Confidential communications made by the prisoner in reliance on the 
supposed relation of attorney and client, whether tlie person assuming to 
act was an attorney or not, are excluded from evidence. ». Barker,
60 Mich., 277. But it lias been held in Iowa that communications made by 
a client to one whom he sup|sised to lie an attorney and whom he employed 
as such, but who, although doing business as a mendier of the bar, was not, 
in fact, admitted at that time, are not privileged. Sam/tie ». Front, 10 Iowa, 
266. The rule adopted in Michigan seems more consonant with reason as it 
does with the general policy of law upon this subject

Communications between attorney and client openly made before third 
fiersons are not privileged. Nor can one refuse to disclose by whom he was 
employed in a judicial proceeding. So held in an action against the M. 
“ railroad ” com|uiny on a judgment against the M. “ railway " conqiany ; 
the witness having apjieared in the original suit and pleaded for the “ rail
way ” company. Mobile <t Montgomery B y Co. ». I eaten, 67 Ala., 164. As 
was said in a later case decided by that court :

' “ The rule as to the inviolability of professional confidences applies, as
between attorney and client, only to communications made and received for 
the purposes of professional action and aid, and the secrecy imposed ex
tends to no other |iersons than those sustaining to each other the confiden
tial relationship, except the ms-essary organs of communication between 
them, such as interpreters and their own agents and clerks. If the parties 
choose to hold their conferences in the presence and hearing of third per
sons, whether they be officers of the law, and as such, charged with the 

^'j'fcustody of the client, and hence necessarily present, or indifferent by-stand- 
' ers, there is no rule of law which forbids such third persons to depose to 

facts thus coming to their knowledge." Cotton ». State, 87 Ala., 75 ; People 
». Barker, 60 Mich., 277 ; Parker ». Carter, mpra.
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Ex parte Barker.

(87 Ala., 4.)

Extradition: Habeas corpus.

One arrested and detained under extradition papers and a capias issued on 
an indictment tor grand larceny, ami taken into the state where the 
offense was committed, will not be released on habeas corpus tor the 
reason that the extradition papers were defective and failed to charge 
a crime, except on complaint of the authorities of the state from which 
the prisoner was extradited.

Application for habeas carpus.

Parsons, Darby tfe Burney, for the petitioner.
IK L. Martin, attorney-general, for the state.

Somerville, J. The prisoner was arrested in the state of 
Georgia, without legal process, and was afterwards handed 
over by the officers of the law in that state into the custody 
of one McCain, who acted as agent of the state of Alabama 
under a warrant issued by the governor of the latter state 
under the interstate extradition laws of the United States. 
This was done pursuant to a warrant of the governor of Geor
gia. These extradition papers are claimed to have been so 
defective as to confer no jurisdiction on any of the officers in 
whose custody the prisoner had been detained. The return 
made to the writ of habeas corpus by the deputy-sheriff of 
Elmore county shows that the petitioner was detained in his 
custody not only under the authority conferred by these papers, 
but by virtue of a capias issued on an indictment for the offense 
of grand larceny — the same crime for which he was extradited 
from the state of Georgia as a fugitive from justice from Ala
bama.

The proposition contended for by the petitioner’s counsel 
may be reduced to this: that the petitioner is entitled to be 
discharged from custody, and should be allowed reasonable 
time to make good his escape again from this state, because 
he was illegally arrested in Georgia and brought to Alabama. 
This proposition is not sound, and there is an overwhelming 
array of authority against it. We may admit that the affi-
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davit charging the offense upon which the extradition war
rant was based was fatally defective in omitting the word 
“feloniously” before the words “took and carried away,” 
which purport to charge the crime of grand larceny, and, for 
this reason, the affidavit legally charges no crime. And we 
premise also that when the affidavit in such cases fails on its 
face to state facts which constitute a crime, the defect is juris
dictional, and may be ascertained and declared by the inves
tigating tribunal on an application for the writ of habeas 
corpus. R S. U. 8., § 5278; Spear, Extrad., 471, 472, 477, 
498, 548; 7 Am. & Eng. Cy. L., 632, <137 ; People v. Brady, 56 
N. Y., 182. So, without affecting the merits of this case, it 
might be admitted for the sake of argument, as contended, 
that the judge of the county court of Elmore county had no 
authority to issue a warrant for the arrest of a person for a 
felony, although it is obvious that he is invested by the stat
ute with this authority as a lawful magistrate (Code 1886, 
§!) 4255, 4279, 4680), and although “ an affidavit made before 
any magistrate of a state or territory,” certified as authentic 
by the governor of the demanding state, is obviously suffi
cient, if otherwise unobjectionable, under the federal statute 
governing the subject of the extradition of fugitives from jus
tice between the states and territories. R S. U. S., § 5278; 
Hurd, Ilab. Corp. (2d ed.), 610. It nevertheless is true, the 
courts of a state will not generally investigate, either on habeas 
corpus proceedings or on final trial, the mode of the prisoner’s 
capture, whether it was legal or illegal, whether it was under 
lawful process or without any process at all, where he has fled 
to another state or country and been brought again into its ju
risdiction. The question is the legality of the prisoner’s deten
tion, not the legality of his arrest, unless on the complaint of the 
governor of the state whose laws were violated by such unlaw
ful arrest. The person making the arrest may be prosecuted 
criminally for kidnaping, or be held liable to respond in civil 
damages for false imprisonment, but the prisoner cannot himself 
claim to lie released from any legal process for the same crime, 
under authority of which he may be detained in the custody 
of the law. In other words, the mere fact that the prisoner, 
being a fugitive from justice, was kidnaped in another state — 
to put the case strongly — and was brought into this state, is
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alone no reason why he should be released, unless the de
mand for release is made by the governor or other executive 
authority of such foreign state. This is the accepted doctrine 
of the state and federal courts, and is founded on an ancient 
and well-settled principle of the common law. Spear, Extrad., 
181, 492, 554; 7 Am. & Eng. Cy. L., <143, (153, note; In re Fet
ter, 57 Am. Dec., 400, note, and cases cited ; Commonwealth v. 
Shaw, 6 Grim. L. Mag., 245 (1885).

In Ex parte Scott, 9 Barn. & C., 446 — a case of habeas cor
pus,— the prisoner, a female, had been arrested at Brussels, 
without authority of law, and brought back to England. Lord 
Tenterden refused to inquire into the circumstances of her 
arrest, whether legal or illegal, upon its being made to appear 
that an indictment had been found against her in the proper 
jurisdiction in England, where the investigation occurred and 
the crime was alleged to have been committed. It was not 
denied that the foreign country, whose laws may have been 
violated by the illegal arrest, could vindicate their breach by 
making demand for the prisoner’s return.

In Dows' Case, 18 Pa. St., 37, the prisoner had escaped from 
justice in Pennsylvania and fled to Michigan. He was ar
rested in the latter state without legal authority, and brought 
back to the former state, where a prosecution was pending 
against him for forgery. He was held not to be entitled to 
his discharge, his release not being demanded by the execu
tive of Michigan.

In State v. B retester, 7 Vt., 118, where the prisoner had been 
kidnaped in Canada and forcibly brought into the state of 
Vermont, his discharge was refused, and he was held liable to 
answer an indictment for crime in the latter state.

A like ruling was made in Ker v. People, 110 Ill., 627, in 
the case of one who had been seized by private persons in 
Peru, without warrant of law, and was brought to California, 
and from thence to the state of Illinois by process of extra
dition. The authorities on the subject are ably reviewed in 
this case by Scott, J., and the United States supremo court, 
on appeal to that tribunal, declined to disturb the judgment 
of the supreme court of Illinois. Ker v. Illinois, 119 U. S., 
436; 7 Sup. Ct. Rep., 225. See, also, Spear, Extrad., 181-186; 
Ker's Cate, 18 Fed. Itep., 167.
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It is not denied that the crime of grand larceny described 
in the capias on the indictment against the prisoner, and under 
which the sheriff claims to detain him, is the same offense as 
that intended to be charged in the extradition warrant of the 
governor. There can be no serious question, under these ciry 
cumstances, of the legality of the petitioner’s detention under 
the capias on this indictment, irrespective of all other ques
tions discussed in the briefs of counsel. Fetter’s Case, 23 N. J. 
L, 311; 7 Am. & Eng. Cy. L, 627, 628.

The application for the writ of habeas corpus must be denied.

Note. —Where a person violates the criminal laws of a state and departs 
therefrom without waiting to abide the consequences of his act, he is a fugi
tive from justice. Matter of Voorhees, 82 N. J. L., 141. And this applies to 
statutory as well as to common-law crimes. In re Hughes, PhilL (N. C.) L., 57. 
One who goes into another state, commits a crime, and returns home, is as 
much a fugitive from justice as though he had committed the crime at home 
and then fled into another state. Kingsbury's Case, 106 Mass., 223. It is the 
imperative duty of the governor upon whom the requisition is made, if all 
the requisite formalities have been complied with, to deliver up the fugi
tive. Johnson v. Hiley, 18 Ga., 07. And the certificate of the governor that 
an indictment was found is conclusive. Ex parte Leary, 10 Ben., 197. The 
fact that crime has been committed by a person in one state and he is found 
in another state conclusively establishes the fact that he is a fugitive from 
justice. Ex parte Leary, 6 Abb. (N. Y.) New Cases, 43. The restrictions in 
articles 4 and 5 of the amendments to the constitution have no relation to 
the subject of extradition. Therefore one who comes to this country liefore 
the making of an extradition treaty has no right of asylum, but may be sur
rendered for an offense committed before the making of the treaty. Re 
De ttiamoea, 12 Blatch., 891.

It is held that one wrongfully extradited is exempt from arrest in civil 
as well as in criminal proceedings until he has had time to return from 
whence he came. Judge Brown, in passing upon this question, says :

“No reasons are perceived why the limitations of the treaty and the pro
visions of the statute, as thus construed, are not as applicable to a civil arrest 
as to a criminal one. The prisoner may, indeed, give bail in a civil action. 
But so might he in all those minor criminal offenses for which he could not 
be extradited, and upon which no arrest is permitted. If he could not pre^ 
cure I mil on the civil arrest, or |>ay the final judgment, he might, indeed, be 
discharged under the state practice after a certain term of imprisonment; 
but that term might be as long as the sentence allowed on conviction for 
many of the minor crimes. It may be said that the implications of extra
dition treaties have reference to crimes only, and that neither of the con
tracting governments can lie supi*wed to have concerned itself about the 
mode of collecting private debts, or about any arrest of a prisoner that 
might be incidental to a civil suit ; but this is hypothesis only, and an ex
amination of some of the more recent treaties shows the contrary. Thus,
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the treaty of 1872, between England and Germany (article 11), provide* that 
* a person surrendered can in no case be kept in prison . . , for any 
other crime, or on account of any other matters, than those for which the 
extradition shall lutve taken place.' Clarke, Extract, Appendix, lxiv. It is 
certain that no government surrenders a person for the purposes of arrest 
in a civil action : and such an arrest is us much an infringement of iiersonal 
liberty and a diversion of the object of the treaty as an arrest for crime ; 
and there is the less justification for the former, since the courts of all civ
ilized countries are* alike o|ieu for the prosecution of money demands, while 
crimes can be punished only within the jurisdiction where committed.

" The main question must be as to the proaum«<d intention of the treaty 
itself, and of the acta of congress supplementary to it If these intend only 
the surrender of the prisoner for the limited purisme of a trial for the extra
dition offense, and if by express enactment and by the implications of good 
faith they guaranty him protection for a reasonable time thereafter, to 
enable him ‘to return unmolested' to tile country from which he was 
brought, as the supreme court declares, a civil arrest must be a* unlawful 
as a criminal one. Section 527.7, moreover, makes no distinction between a 
civil and a criminal arrest against which the accused may require protec
tion for a reasonable time to enable him to return. The demands of public 
justice, on elementary principles, are superior to claims for tlie satisfaction 
of private debts. If, therefore, the demands of the state must give way to 
the prisoners right of return, much more, it would seem, must the right of 
private arrest

"There are numerous cases holding that a person brought within the juris
diction by violence or fraud is amenable to prosecution at the instance of 
persons not privy to the wrong. Krr ft llliuoi*. 119 U. 8., 4116; Malum v. 
Juxtiee, 127 id., 700. These cases all proceed upon the ground that the de
fendant is not himself clothed with any immunity or right of protection, by 
the mere fact that third |*-rsons have done him violence or injury in bring
ing him within the jurisdiction. He luis his private remedy for that wrong. 
Hence, though the jiersoii guilty of the wrong cannot profit by it in any 
suit of his own. this furnishes no defense against public justice, or against 
private suitors, who are in no way rr*|*)nsiblc therefor. But this principle 
cannot apply where the prisoner is himself clothed with a legal right or im
munity. And. in the Cate of Hauteher, the supreme court declares that the 
prisoner is clothed with such an immunity. At |»ge 422,119 U. K, it is said 
that ‘ it is impossible to conceive of the exercise of jurisdiction in such a 
cast- for any other purpose than that mentioned in the treaty . . . with
out an implication of fraud u|*m tlie rights of the party extradited.’ Again, 
as respecte the prisoner's right of return, it is said (119 U. 8, 424) that sec
tion .7275 ‘is conclusive upon the judiciary of tlie right conferred upon 
liersons brought from a foreign country into this under such proceedings." 
At |*ige 480, 119 U. 8, also, the court again speak of a reasonable time to 
return as a • right of tlie prisoner under such circumstances.' In Ker v. 
lllinoit, 119 U. 8, 448, also, tlie court say tliat the prisoner ‘came to this 
country clothed with the protection w hich the nature of such proceedings 
and the true construction of/die treaty gave him. One of tlie rights with 
which he was thus clothed /, ■ , was tliat he should lie tried for no other
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offense,’ etc. If the opportunity to return is a ‘right conferred’ upon the 
prisoner as well as a duty owed to the extraditing government, it is manifest 
that both the right and the duty are infringed by a civil arrest as much as 
by a criminal one. The good faith of third persons who prosecute the pris
oner becomes immaterial See Lowell, J., in Winslow’s Case, l8 Am. I* 
Rev.. 620.

“ Finally, the language used by the various publicists and text-writers re
ferred to with approval by the supreme court in the Rauseher Case forbids 
an arrest in one form of proceeding as much as in the other. Mr. William 
Bench Lawrence says that the prisoner is entitled, unless found guilty of the 
offense for which he is extradited, to be restored in safety to the country of 
his asylum atwthe time of his extradition. Judge Cooley declares that ‘ the 
prisoner has a right to have the particular offense disposed of, and then to 
depart in peace.’ And Mr. Hjieor considéra it ‘ the duty of courts to secure 
to him, as against all attempts at legal interference therewith, a reasonable 
opportunity to exercise this right,’ Spear, Ex trad. (2d ed.), 181—141», 557.” 
In re Retnitz, 89 Fed. II, 204. See, also, In re Baruch, 41 Fed. R., 472.

It has also been held that a defendant, who has been brought into a state, 
cannot at the expiration of the term of imprisonment imposed, be arrested 
on au extradition from another state until he has had a reasonable time to 
return to the state from which he was extradited. In re Hope, 10 N. Y. S., 28. 
So the service of a civil writ under like circumstances is void and confers 
no jurisdiction. Moletor v. Sinnen, 76 Wis., 308. For a full discussion of 
the right to try a prisoner for an offense other than that for which he was 
extradited, see United States v. Rauschcr, 6 Am. Cr. R., 222 and note.

In re Litis Oteiza Y. Cortes, Petitioner.
(136 U. &, 332.)

Extradition : Habeas corpus — Writ of error.

1. A writ of habeas corpus in a case of extradition cannot perform the
office of a writ of error.

2. If the commissioner has jurisdiction of the subject-matter and of the
person of the accused, and the offense charged is within the terms of a 
treaty of extradition, and the commissioner, in arriving at a decision 
to hold the accused, has before him competent legal evidence on which 
to exercise his judgment as to whether the facts are sufficient to estab
lish the criminality of the accused for the purposes of extradition, such 
decision of the commissioner cannot be reviewed by a circuit court or 
by this court on habeas corpus, either originally or by appeal.

3. In section 5 of the act of August 8, 1882, chapter 378 (22 Stat, 216), the
words “ for similar purposes” mean “as evidence of criminality,” and 
depositions, or other papers, or copies thereof, authenticated and cer
tified in the manner prescribed in section 5, are not admissible in evi
dence on the hearing before the commissioner, on the part of the ac
cused.
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Petition for a writ of habeas corpus. The writ was denied, 
from which judgment the petitioner took this appeal. The 
case is stated in the opinion.

Appeal from the circuit court of the United States for the 
southern district of New York.

Mr. Louis S. Philips, for the petitioner.
Mr. Emmet R. Olcott, on behalf of the Spanish government, 

opposing.
Mr. Justice Blatciiford delivered the opinion of the court.
By section 12 of article II of the convention between the 

United States and the kingdom of Spain for the extradition 
of criminals, concluded January 5, 1677, and proclaimed Feb
ruary 21, 1877 (19 Stat., 650), it was provided that persons 
should be delivered up according to the provisions of the con
vention, who should have been charged with, or convicted of, 
any of the following crimes : “ 12. The emlrezzleinent of pub
lic funds, committed within the jurisdiction of one or the 
other party, by public officers or depositaries.”

By a supplemental convention between the United States 
and the kingdom of Spain concerning extradition, concluded 
August 7, 1882, and proclaimed April 19, 1883 (22 Stat., 991), 
section 12 of article II of the convention of January 5, 1877, 
was amended to read as follows : “12. The embezzlement or 
criminal malversation of public funds, committed within the 
jurisdiction of one or the other party, by public officers or de
positaries.”

On the 2d of January, 1890, Miguel Suarez Guanes, the 
consul-general of Spain at the city of New York, duly recog
nized as such by the president of the United States, filed a 
complaint, on his own oath, before Samuel II. Lyman, a duly 
authorized United States commissioner for the southern dis
trict of New York, charging that one Luis Oteiza y Cortes, 
the secretary or clerk of the bureau of public debt of the 
island of Cuba, at Havana, and an officer in the employment 
of the kingdom of Spain at Havana, had charge of the public 
funds and moneys belonging to the kingdom of Spain, namely, 
the bureau of public debt of the island of Cuba, at Havana; 
that in December, 1889, the said Luis Oteiza y Cortes (who 
will hereinafter be called Oteiza) at Havana, and within the
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jurisdiction of the kingdom of Spain, in the course of his said 
employment, had in his possession, as such clerk or secretary, 
a large amount of public bonds or certificates of indebtedness 
of the kingdom of Spain, belonging to the public debt of the 
island of Cuba, and being a part of the public funds of the 
kingdom of Spain ; and that Oteiza, at that time, at Havana, 
wrongfully and feloniously embezzled bonds or certificates of 
indebtedness belonging to the said public debt of the island 
of Cuba, of the value of #190,000, and converted the same to 
his own use, and also the coupons of other government bonds, 
of the value of $500,000, and the stub-books thereof. The 
complainant, therefore, charged Oteiza with the crime of em
bezzlement of bonds or certificates of indebtedness of the said 
public debt of the island of Cuba, committed at Havana, and 
further stated that Oteiza had fled to the United States, and 
that criminal proceedings had been begun in Havana against 
him for such embezzlement, and asked for a warrant for his 
apprehension under the above-named two conventions, that 
evidence of his criminality might be heard by the commis
sioner, and that if, on the hearing, the evidence should lie 
deemed sufficient to sustain the charge, a warrant might issue 
for his surrender. In the course of the proceedings before 
the commissioner this complaint was amended by adding the 
words “ or criminal malversation ” after the word “ embezzle
ment ” wherever it appeared in the complaint.

On the 2d of January, 1890, a warrant was issued by the 
commissioner, reciting the complaint, and stating that Oteiza 
was charged by it “ with having committed the crime of em
bezzlement or criminal malversation of public funds within the 
jurisdiction of the kingdom of Spain,” and that such crime 
was enumerated and provided for by the two conventions lie- 
fore mentioned. The warrant was directed to the marshal or 
any deputy, and commanded that Oteiza lie apprehended and 
brought before the commissioner, in order that the evidence 
of his criminality might tic heard. Oteiza was arrested, and 
evalence in the matter on both sides was heard by the com
missioner. On the 13th of March, 1890, the commissioner 
certified that, on the examination and the hearings which had 
been had, he deemed the evidence sufficient to sustain the 
charge, and that he committed the accused to t,he custody of
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the marshal, to be held until a warrant for his surrender 
should issue according to the stipulations of the treaty, or he 
should be otherwise dealt with according to law.

On the 14th of March, 1890, a writ of habeas corpus, to 
bring the body of Oteiza before the circuit court of the United 
States for the southern district of New York, directed to John 
W. Jacobus, the marshal of the United States for the southern 
district of New York, and to the warden of the jail, and a writ 
of certiorari to the commissioner to transmit the proceedings 
to the said circuit court, were allowed by Judge Lacombe. 
These writs were returnable on the 28th of March, 1890. The 
case was heard by Judge Lacombe in the circuiLcourt, and on 
the 18th of April, 1890, that court made an ofdcr discharging 
the writ of habeas corpus. Oteiza has appealed to this court.

In his opinion in the matter, which forms part of thp record. 
Judge Lacombe arrives at the conclusion that either'the cou
pons alleged to have been abstracted by Oteiza were public 
funds, or that, by discharging the functions of his office falsely 
and with corrupt\intent, he had got possession of certain 
moneys which were public funds, paid out by the Spanish 
bank of the island oi Cuba, which would not have passed from 
the possession of thatXlmnk-to his own possession, except as a 
consequence of his official action; that he, therefore,obtained 
charge of such moneys by virtue of his office, and thereu|>on 
converted them to his own use; that his acts were, therefore, 
within the terms of article 401 of the Spanish Penal Code of 
Cuba, which is a part of title VII, “Of the crimes of " "b 
employees in the discharge of their duties,” and of chapter 10 
therein, entitled “ Malversation of public funds,” and reads as 
follows: “Art. 401. A public officer, who, having charge of 
public effects or funds by virtue of his office, takes or allows 
others to take the same, 'shall be punished as follows,” etc. ; 
and that like acts are made punishable by section 5438 of the 
Revised Statutes of the United States, and by section 105 of 
the Penal Code of New York. The judge also refers to the 
warrant of arrest issued against Oteiza in Cuba, as specially 
stating the offense which it was claimed he had committed. 
From that warrant it appears that the complaint against Oteiza 
in Cuba was for having committed the crime of “ embezzle
ment of public funds” as a public officer.

;

5
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We are of opinion that the order of the circuit court, refus
ing to discharge Oteiza, must be affirmed. A writ of hafjeas 
corpus in a case of extradition cannot perform the office of a 
writ of error. If the commissioner has jurisdiction of the 
suhject-matter and of the |>erson. of the accused, and the of
fense charged is within the terms oi a treaty of extradition, 
and the commissioner, in arriving at a decision to hold the ac
cused, has before him competent legal evidence on which to 
exercise his judgment as to whether the facts are sufficient to 
establish the criminality of the accused, for the purposes of 
extradition, such decision of the commissionoijpcannot bo re
viewed by a circuit court or by this court on habeas corpus, 
either originally or by appeal.

In the case of Benson v. McMahon, 127 U. 8., 457,461,402, 
403, which was an appeal to this court from an order of a cir
cuit court of the United States denying a discharge to a pris
oner, on a writ of habeas corpus issued by that court to a 
United States marshal in case of extradition, where a United 
States commissioner had held the accused by a final commit
ment, this court, speaking by Mr. Justice Miller, said: “ Sev
eral questions in regard to the introduction of evidence which 
were raised Indore the commissioner, some of them concerning 
the sufficiency of the authentication of,papers and depositions 
taken in Mexico, and as to the testimony of persons supposed 
to be expert in the law of that country regarding the subject, 
are found in the record, which we do not think require notice _ 
here. The writ of habeas corpus directed to the marshal of > 
the southern district of New York does not operate as a writ 
of error. . . . The main question to be considered upon 
such a writ of habeas corpus must be, Had the commissioner 
jurisdiction to hear and decide upon the complaint made by 
the Mexican consul? and also, Was there sufficient legal 
ground for his action in committing the prisoner to await the 
requisition of the Mexican authorities? ... We are of 
opinion that the proceeding before the commissioner is not to 
be regarded as in the nature of a final trial by which the 
prisoner could be convicted or acquitted of the crime charged 
against him, but rather of the character of those preliminary 
examinations which take place every day in this country, be
fore an examining or committing magistrate, for the purpose
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of determining whether a case is made out which will justify 
thq holding of the accused, either by imprisonment or under 
liafl, to ultimately answer to an indictment or other proceed
ing in which he shall he finally tried upon the charge made 
against him. The language of the treaty which we have cited, 
above quoted, explicitly provides that ‘ the commission of the 
crime shall be so established as that the laws of the country 
in which the fugitive or the person so accused shall be found 
would justify his or her apprehension and commitment for 
trial if the crime had been there committed.’ This describes 
the proceedings in these preliminary examinations as accu
rately as language can well do it. The act of congress con
ferring jurisdiction upon the commissioner or other examining 
officer, it may be noted in this connection, says that, if he 
deems the evidence sufficient to sustain the charge under the 
provisions of the treaty, he shall certify the same, together 
with a copy of all the testimony, and issue his warrant for the 
commitment of the pershn so charged.” In the present case, 
article 1 of the convention of January 5, 1877, provides that 
the surrender of the accused “ shall take place only upon such 
evidence of criminality as. according to the laws of the place 
where the fugitive or person so charged shall be found, would 
justify his apprehension and commitment for trial if the crime 
or offense had been there committed.” In the opinion in lien- 

eon v. McMahon, supra, the court proceeds : “ We are not sit
ting in this court on the trial of the prisoner, with power to 
pronounce him guilty and punish him, or declare him innocent 
and acquit him. We arc now engaged simply in an inquiry as 
to whether, under the construction of the act of congress and 
the treaty entered into between this country and Mexico, 
there was legal evidence before the commissioner to justify 
him in exercising his power to commit the person accused to 
custody to await the requisition of the Mexican government.”

Without discussing the questions raised in the present case, 
it is sufficient to say that we concur in the views of Judge 
I .acorn be. The only point raised' on behalf of Oteiza which 
we deem it im|>ortant to notice is his offer to introduce in evi
dence before the commissioner, on his own part, certificates, 
made by public officers in Cuba, as to the existence of certain 
facts, and also certain copies of papers and certain ex parte
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depositions in writing taken in Cuba before a notary public; 
all of which were sought to bo made evidence under certifi
cates made by the consul-general of the United States at 
Havana, certifying that the papers were properly and legally 
authenticated so as to entitle them to be received “ in the tri
bunals of Cuba as evidence in defense of\ charge of embez
zlement, and as evidence in defense of said charge upon a 
preliminary hearing before a committing magistratb, and as 
evidence in defense of said charge in an extradition proceeding 
upon a hearing before a competent magistrate, and especially 
as evidence in all the cases enumerated where said charge of 
embezzlement is made against Don Luis de Oteiza y Cortes. ’

It is supposed that these documents were admissible in evi
dence by virtue of the provisions of section 5 of the act of 
August 3, 1882. chapter 378 (22 Stat., 216), which reads as 
follows: “ Sec. 5. That in all cases where any depositions, 
warrants or other papers, or copies thereof, shall be offered in 
evidence upon the hearing of any extradition case under title 66 
of the Revised Statutes of the United States, such depositions, 
warrants and other papers, or the copies thereof, shall be re
ceived and admitted as evidence on such hearing for all the 
purposes of such hearing, if they shall be properly and legally 
authenticated so as to entitle them to be received for similar 
purposes by the tribunals of the foreign country from which 
the accused party shall have escaped, and the certificate of the 
principal diplomatic or consular officer of the United States, 
resident in such foreign country, shall be proof that any dep
osition, warrant or other paper, or copies thereof, so offered 
are authenticated in the manner required by this act.”

We are of opinion that section 5 of the act of August 3, 
1882, applies only to papers or copies thereof, which are offered 
in evidence by the prosecution to establish the criminality of 
the person apprehended ; and that it does not apply to docu
ments or depositions offered on the part of the accused, any 
more than did the provisions of section 5271 of the Revised 
Statutes, either as originally enacted or as amended by the act 
of June Iff, 1876, chapter 133 (Iff Stat., 5ff).

This view was held by Judge Brown in the district court 
for the southern district of New Xork in March, 1883. In re 
Wadge, 15 Fed. Rep.r 864. In that case the commissioner had
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refused to adjourn the proceedings before him in order to en
able the accused to procure depositions from England to estal)- 
lish an alibi. Judge Brown considered the act of August 3, 
1882, and held that, while it was the duty of the commis
sioner, under section 3 of that act, to take such evidence of 
oral witnesses as should be offered by the accused, the statute 
did not apply to testimony obtained upon commission or by 
dc|x>sition, adding that, so far us he was aware, there was no 
warrant, according to the law or the practice before commit
ting magistrates in the state of New York, for receiving testi
mony by commission or by the depositions of foreign witnesses 
taken abroad, and that all the provisions of the law and the 
statutes contemplated the production of the defendant’s wit
ness in person before the magistrate for examination by him. 
The order dismissing the writ of habeas corpus in that case 
was affirmed by the circuit court, held by Judge Wallace, in 
In re Wndye, 21 Blatchford, 300. He said : “ The do|)ositions 
and proofs presented a sufficient case to the commissioner for 
the exercise of his judicial discretion, and his judgment can
not be reviewed upon this proceeding. He is made the judge 
of the weight and effect of the evidence, and this court can
not review his action when there was sufficient competent 
evidence before him to authorize him to decide the merits of 
the case.” 0

In the case of In re McPhun, 24 Blatchford, 254, in the cir
cuit court for the southern district of New York, before Judge 
Brown, in March, 1887, on a habeas corpus in an extradition 
case, it was held that the words, “for similar purjioses,” in 
the fifth section of the act of August 3, 1882, must receive 
the same construction they had received under the act of 
June 22, 1800, chapter 124 (12 8tat., 84), which was that they 
meant “as evidence of criminality,” and that the same con
struction had been given to similar words in prior statutes; 
citing In re llenrich, 5 Blatchford, 414, 424, and In re lares, 
7 Blatchford, 345, 353. We concur in this view.

Since the close of the oral argument we have been furnished 
with a printed brief on the part of the ap|>c!lant, which wo 
have examined, but we do not deem it necessary to make any 
further observations on the case.

The order of the circuit court is affirmed.
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Commonwealth v. Lee.

(149 Mum., 170.)

Fai.se Pretenses: Indictment — In»t ruction».

1. An indictment for obtaining goods by false pretenses, which alleges that
defendant falsely represented that he waa the owner of certain property, 
and obtained tbe gissla by giving a mortgage thereon, is suflicieiit, as 
tile false rcprtwentations were tlie direct, and not the remote, mean» by 
which defendant obtained tin* g<ssls, even tinmgb they would not 
have been delivered to him but for the mortgage.

2. Where tlie iWRer of the goods testilies that lie |sirtcd with them on the
strength of the statements made by defendant, and also “on the state
ments and the mortgage," and tlie jury find the statements tube false, 
it is pm|s-r to refuse a ruling that the evidence does not sup|w>rt the 
charge of falsi» pretenses, where the jury are instructed toaoipiit if tlie 
owner parted with his goods inde|iendeutly of the statements.

3. The fact that the false statements were incor|sir»U>d in tbe inortgaff.i
given as security for the gisais would not free defendant from liability 
for making the statements, though he could not lie convicted by reason 
of breach of covenants in the mortgage : and an instruction that “un
less tlie jury find that some other false pretenses were made la-sides 
those to which the covenants in the mortgage relate, the defendant 
cannot Is- convicted," was properly refused.

4. An instruction that, if the seller hud means of knowing that the prop
erty was not defendant's, the indictment could not la- sustained, was 
pro|a-rly refused, as the seller had the right to rely on defendant’s 
statements.

5. An instruction that “if the jury find that the Imrgnin in which the
alleged false pretenses were made, and its object was to secure James 
for a |-ast debt and a future credit, then the defendant cannot tie con
victed," was properly i|iialified by adding : “ If the defendant, at the 
time such representations were made, obtained any of the projierty 
. . . by reason of the alleged false pretenses, tlie indictment might 
be sustained."

Exceptions from superior court, Suffolk county ; James R 
Du n liar, judge.

Indictment of James T. Lee for obtaining goods by false 
pretenses from Worthcn T. James. A motion was made to 
quash tbe indictment on the ground, among others, that it did 
not sufficiently allege that the goods were delivered to defend
ant by reason of his false pretenses. The motion was over
ruled. The second instruction asked by defendant was as fol
lows : “ If the jury tint! that, liefore the making of the false 
pretenses, James l^nuw, or had means of knowing, that said
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property was not the defendant’s, this indictment cannot be 
sustained.” The court gave this, omitting the words, “ had 
means of knowing." The fourth instruction asked by defend
ant was: If the jury find that the bargain in which the 
alleged false pretenses were made, and its object, was to secure 
James for a past debt and a future credit, then the defendant 
cannot be convicted under this indictment.” The court gave 
this instruction, and added thereto : “ If the defendant, at the 
time such representations were made, obtained any of the 
property charged in the indictment from said James, by reason 
of the alleged false pretenses, the indictment might be sus
tained.” The fifth instruction asked by defendant was: 
“ What passed between the parties by parol in relation to 
the title to the pro]>erty merged afterwards in the mortgage, 
and the evidence shows a mere breach of covenants in the 
mortgage, and unless the jury find that some other false pre
tenses were made besides those to which the covenants in 
the mortgage relate, the defendant cannot be convicted." 
The court declined to give this request, and upon that subject 
instructed the jury that defendant could not be convicted by 
reason of breach of covenants in the mortgage; but, if the jury 
found that defendant made the false statements relied upon, 
he would not be less liable because those statements were 
afterwards reduced to writing in the mortgage. Defendant 
was convicted and excepts.

TP. B. Orcutt, for defendant.
A. J. Waterman, attorney-general, and If. A. Wyman, as

sistant attorney-general, for the commonwealth.

Devexs, J. 1. The motion to quash the indictment was 
properly overruled. The allegation that the goods were ob
tained by the false statement on the part of the defendant 
that he was the owner of certain property upon which he gave 
a mortgage to the seller, one James, thereby inducing him to 
part with his goods, was a clear and sufficient charge of ob
taining goods by false pretenses. If, after this false pretense 
that the defendant was the owner of the property to be mort
gaged, the mortgage was given, even if the goods would not 
have been delivered to the defendant but for this fact, the
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false pretense was the direct, and not the remote, means by 
which the goods were obtained. If the seller had not believed 
in this pretense, he would have deemed the mortgage worth
less, and would not have parted with his property. Com. v. 
Coe, 115 Mass., 481. In Com. v. Lincoln, 11 Allen, 233, it was 
held that one who obtains money by means of false pretenses 
that he owns certain personal property, which he mortgages 
to the lender as security for the loan, could projierly Imî con
victed of obtaining money by false pretenses. The fact that 
in the case at bar the goods were to be obtained from time to 
time, and not all at once, can make no distinction between the 
cases, as the false pretense was a continuing one, and appli
cable to each delivery.

2. Tire ruling requested, that the evidence did not support 
the charge of false pretenses, as laid in the indictment, should 
not have been given. In distinct terms, the witness James 
testified that he parted with the goods on the strength of the 
statement made by the defendant, and also “ on the statements 
and the mortgage,” which, in substance, was saying that he 
relied on the mortgage because of the statements of defendant 
which preceded or accompanied it. These statements the 
jury have found to be false pretenses. If James parted with 
his property solely on the strength of the security of the note 
and mortgage,— that is, independently of these statements,— 
it was instructed to acquit the defendant.

For similar reasons the fifth instruction requested should 
not have been given. While the defendant was not to be con
victed liy reason of the covenants in the mortgage as to the 
ownership of the property, if lie in fact made the false state
ments relied upon to induce the seller to part with his prop
erty on the security of the mortgage, he would not be the 
less liable because they were afterwards reduced to writing 
therein.

3. The instruction that, if James, the seller, had the means 
of knowing that the property was not that of the defendant, 
the indictment could not be sustained, should not have been 
given, lie was entitled to rely on the statements of the de
fendant, and was not further put upon his inquiry as to a 
motive which was within the knowledge of the defendant, and 
as to which he himself knew nothing. If he knew that the

J
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defendant was not the owner, the instruction as given was 
that the statement could not be deemed a false pretense. Nor 
is any such case presented as that which exists where parties 
alike know whether an affirmation is true or false, being 
equally cognizant of or personally connected with the facts to 
which it relates. Com. v. Norton, 11 Allen, 2ti(l.

4. The fourth instruction requested by defendant was given. 
The addition that if the defendant, “ at the time such repre
sentations were made, obtained any of the property charged 
in the indictment from said James, by reason of the alleged 
false pretenses, the indictment might be sustained,” was cor
rect. It compelled the commonwealth to show that some 
definite |>ortion of the property charged in the indictment had 
been obtained by the alleged false pretenses. This was all 
that was necessary to sustain the indictment. Com. v. Stone, 
4 Mete., 43; Com. v. Coe, 115 Mass., 481.

Note.— False prêtent** —What constitutes offense.— This offense is purely 
statutory, uiul its creation is due to the inadequacy of the common law to 
cover many swindles and frauds which did not come under the punishment 
provided for cheats. The first imimrtant English statute ui*m the subject 
was HO dm 2, ch. 24, ji 1. This was from time to time amended until the 
enactment of 24 and 25 Viet, ch. titi, 8 OK From these statutes the laws of 
most of the statin are modeled. However, a great diversity of verbiage ex
ists in the penal codes of the different statin upon this subject and from 
llieec differences arises often a seeming conflict in the decisions, which nearly 
always disap|*‘ars upon a reading of the particular act under which the of
fense arose.

The statuUn, like all criminal statutes, must be strictly construed, and any 
pretense not clearly within the statute does not constitute the offense. 2 
Bishop, to. Law, ji 3ltT.

Very many ini|sirtant questions grow out of the construction of the dif
ferent acta anil some of the most diffcult problems in criminal jurispru
dence. For instance, it is well settled that a mere promise to do an act in the 
future, even though falsely made, will not sup|>ort the charge ; the represen
tation must he as to an existing fact But the difficulty presents itaelf most 
frequently in determining whether the statement/was indeed a representa
tion or tally a promise; and, if there were combined a representation and a 
promu**, whether the promise alone induced the prosecutor to |>art with his 
goods, or whether the promise and the representation combined in this effect 
The latter question, though of frequent recurrence, is usually difficult only 
in the application of the rule, and its illustration is presented in some of the 
cases hereinafter cited. While, as ha* been said, the enactments of the differ
ent state* vary, there are some general features |ieculiar to all. The differ
ence lietwccn the offense and that of common-law cheating is well marked.

To constitute a cheat or fraud an indictable offense at common law, it
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must be such "ns to affect the public; such us common prudence cannot 
guard against, and must be by using false weights and measure# or false 
tokens; or where there is a conspiracy to cheat (State v. Justice, 2 Dev., 
199; I'enjAe v. Halwock, 7 Julius. (N. Y.), 201); while to constitute the of- 
fenseof obtaining good# by false pretense# it is not necessary that the cheat 
should have lieen accomplished by any false token.

The essence of the crime of obtaining money or property by false pre
tense is that the false pretense should be of a past event, or of a fact having 
a present existence, ami not of something to hnp|>en in the future, and that 
the prosecutor believed that the pretense was true, ami that confiding in the 
truth of the pretense anil by reason thereof, he |iarti-il with his money or 
property. State ». Even, 49 Mix, 542.

It is not essential, to constitute the offense of obtaining a signature of a 
person to a written instrument by means of false pretenses, that any actual 
loss or injury should be shown to have been sustained. People v. Sully, 5 
Park. (N. Y.) Cr.. 142.

To constitute the offense of obtaining proiierty by false pretense under 
How. 8L Mich.. # 9161, it must lie made to upisstr, not only that some per
son has l*-en defrauded, hut that the |wrson making the representations in
tended to defraud such parson thereby. People ». Wake/y, 62 Mich., 297.

Where a |sirty sells a promissory note, which he knows him lieen paid hut 
represent# as still due according to it# fuis1, the offense is not an indictahlj 
one, hut a men- civil injury to be redressed by action. MuUllelon V. State, 
Dudley (H C.k 275.

If one induces an illiterate man, by falsi' representations and false rending, 
to sign a note for a different amount from that agreed on, he is iudictahls 
for the cheat Hilt ». State, 1 Yerg. (Teuu.), 76.

A mere naked assertion may lie a “ false pretense," within the meaning of 
the statute with regard to obtaining good# " by color of any false token, pre
tense, or device whatever." State v. PeiUey, 27 Conn., 587.

In a prosecution for presenting a fraudulent claim to the board of sujier- 
visors, it is immaterial whether or not the warrant upon which the false 
claim made for traveling ox|wnses was based was regularly issued. People 
». Co niton, 71 Cal., 195.

A false pretense to an agent, who communicates it to his priticijml and 
who is inlluenissl by it to act, is a false pretense to the principal. Com, ». 
Call, 21 l*ick. (Mass.). 515.

So, obtaining money by false pretenses from an agent, who pays it by di
rection of his princi|wl, is obtaining it from the priuci[ml. Jit.

To coiiHtitute obtaining money by falsi» pretenses, the pretense must have 
Iss'ii made for the pur|Ki#e of obtaining the money. Howler ». State, 41 
Misa. 570.

An indictment lira for obtaining good# by fdlse pretenses, where a party 
represent# himself to lie the owner of proiierty which doe# not belong to 
him and thereby obtain# credit. People ». Kendall, 25 Wend. (N. Y.k 1199.

A false representation is not within the statute unless calculated to mis
lead person# of ordinary prudence. People ». Williams, 4 Hill (N. Y.), 0.

I’aymg or exchanging counterfeit money for goods is not obtaining them 
on false pretenses. Cheek ». Stute, 1 Coldw. (Tenu.), 172.
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If a faîne assertion be made in regard to an article, and money be thereby 
fraudulently obtained, the falaehood in a faine pretense within the statute 
against obtaining money by false pretenses, if, in order to ascertain whether 
the representation is false, it is necessary to apply testa or experiments to 
the article. And it is none the less so that the party imposed on might, by 
common prudence, have avoided the imposition. Hr (treemmgh, 81 Vt., 279.

It is not ms-essary to a conviction that the pretenses, which are proved to 
be false, should lie the only inducement to the credit or delivery of the pro|>- 
erty. It is sufficient if they had so much effect that, without their influence 
on the party defrauded, he would not have given the credit or delivered the 
property. /toip/e r. Hague*, II Wend. (N. Y.X 557.

If a false pretense and a subsequent sale are proved, the jury may infer 
that the pretense was the inducement to the sale, Jone* v. United State*, 5 
Crunch, CL C„ 647,

Where false statements by which money is obtained manifestly relate to 
existing facts, they will support an indictment for obtaining money under 
false prêtons™, though the accused promised to do certain things in the 

•> future with the money. Com, v. Moore (Ky.X 12 8. W„ 1066.
In a prosecution under McCleL Dig. Fla., page 864, section 42, providing 

that whoever d™ign<>dly, by a false pretense, or by a prior false token, and 
t with intent to defraud, obtains from another person any pro|ierty, etc., shall 

b:> punished, the indictment must show that the false pretense relates to a 
past event, or to a fact having a present existence, and not to something to 
happen in the future. Scarlett r. State (Fla.), 6 Ho., 767. To the same effect 
also, Harrow* r. State, 12 Ark., 65; /Vo/>/e r. Blanchard, 90 N.Y., 814; Com. 
ft Moore, 99 l'a. Ht, 570.

On the trial of an information for obtaining property under false pre
tenses, an instruction that to convict it must lie found that defendant said 
he had money in I sink to pay a check given in payment of the property, 
would Is- error. A Imnk cheek is a false token if the drawer knows when 
he gives it |mynhle to a person other than himself, that he has neither funds 
to meet it nor credit at the bunk on which it is drawn. People r. Donaldmm, 
70 Cal, 116.

ITnder the law of California (Penal Code, g 7) a promissory note may lie the 
subject of the crime of obtaining pni|wrty under false pretenses. Peuple v. 
Heed, 70 Cal., 529.

A false statement that it is necessary for the prosecutrix to^Jie the owner 
of certain shan-s of stock in a corporation in order that she might (inrtici- 
pnto in a drawing of lots, although made by defendant for the purj*i«e of 
Inducing the prosecutrix to buy shan-s of the stock, is not a false pretense 
such ns will support a conviction of an indictment Com. r. Springer, 8 
Pa. Oa Ct Rep,, 113.

It is an indictable offense in a baker employed for the army of the United 
States, if he puts false marks, denoting the weight of bread on the barrels 
that contain it whereby the public is injured. Bcepublica v. /We/I, 1 
Doll., 47.

However, it is not indictable to get possession of a note, under pretense to 
look at it and carrying it away and refusing to return it People v. Miller, 
14 Johns. (N. Y.X 87L

v
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Nor to pretend to have money to pay a debt, and thereby obtaining a re
ceipt in discharge of the debt without paying the money. People ». Bab
cock, 7 Johns. (N. Y.X 201.

Nor to obtain, in violation of an agreement and by false pretenses, posses
sion of a deed lodged in a third person’s hand as an escrow. Com. v. Hear- 
sey, 1 Mass., 137.

Nor to obtain goods on credit, by falsely pretending to be in trade and to 
keep a grocery shop, and giving a note for the goods in a fictitious name- 
Com. v. Warren, 6 Mass., 72.

Where, after delivery of goods, the vendor suspects that the purchaser is 
not solvent, and expresses his intention to reclaim them, whereupon the 
purchaser makes false representations respecting his ability to pay, and the 
vendor in consequence thereof abandons his intention, the purchaser is not 
guilty under the statute, the sale being complete before the false representa
tions were made. People v. Haynes, 14 Wend. (N. Y.X 547.

An indictment will not lie, in New York, for obtaining money by false 
pretenses, where the money is given in charity, though there is fraud in pro
curing it JYop/e v. Clough, 17 Wend. (N. Y.X 351.

To constitute the crime under the New York statute, two things are essen
tial—a false representation as to an existing fact, and a reliance on that 
representation as true. People ». Tonkins, 1 Park. (N. Y.) Cr., 224.

But the mere fact that a person buys goods without the expectation of 
paying for them does not justify his arrest on a criminal charge for false 
pretenses. Tefft ». Windsor, 17 Mich., 486.

Where defendant, as agent for her daughter, obtained property from C. 
which belonged to such daughter, who was entitled to its immediate pos
session, by falsely representing that she was the agent of another person, and 
it appears that neither defendant nor her daughter had any intent to de
fraud C., but only desired to get possession of the daughter’s property, de
fendant is not guilty of obtaining property by false pretenses under the 
Kansas statute. In re Cameron (Kan.X 24 P., 90. To the same effect, see 
People v. Thomas, 2 Hill (N. Y.X 169.

On indictment for false pretense, by which defendant sold an unsound 
horse, it appeared that defendantjknew that the horse had a disease of long 
standing, and that lameness would only occur after about three days’ driv
ing; also that the purchaser, discovering that the horse limped, was assured 
by defendant that it had never been lame, and that the limping was the re
sult of recent shoeing and was temporary. Held, that an instruction that, 
if the purchaser could perceive the lameness, the principle of caveat emplor 
applied and defendant was not guilty, was properly refused. State ». W’tZ- 
kerson, 103 N. C., 337.

Where defendant succeeds by considerable negotiation in exchanging a 
ft watch tor a $30 horse, such act is not necessarily indictable as obtaining 
goods under false pretenses, though it be of such nature that an action at 
law.would lie for the difference in value. State ». Fields, 118 ImL, 491.

The fact that money is obtained, or attempted to be obtained, from one 
while he is himself engaged in an unlawful transaction, is no defense to an 
indictment for a conspiracy to obtain money under false pretenses. People 
». Watson, 75 Mich., 582.
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A person who, by false and fraudulent representations, obtains the con
sent of a city to the entry of a judgment in his favor against it in an action 
then pending, and the payment of a sum of money by the city in satisfac
tion of that judgment, cannot be convicted of obtaining money by false 
pretenses under Massachusetts General Statutes, cluipter 161, section 64, 
(Gray, C. J„ Ames and Soule, JJ., dissenting.) Commontrealth v. Harkins, 
128 Mass.. 79.

A conviction of obtaining property under false pretenses is sustained by 
proof that the pretenses had controlling influence with the jmrty defrauded, 
although, perliai», not the sole inducement State r. Testier, 82 La. Ann., 
1227. *

An indictment for obtaining money under false pretenses is sufficient if 
it states facts which show that the representations used were such as would 
deceive a man of common intelligence. Miller r. State, 73 Ind., 88.

A false statement by the seller, in making the sale of a horse, that he is 
“sound and kind," if made as a representation of fact and known to him 
to be false, is a false pretense within Massachusetts General Statutes, chap
ter 161, section 54. Com. v. Jackson, 182 Mass., 16.

Where a manufacturer of sewing machines was induced to deliver a ma
chine to defendant relying on his representations, which were false, that he 
resided in a particular locality, held, that this was an indictable false pre
tense, though the manufacturer might have ascertained the truth by inquiry. 
Woodbury v. State, 69 Ala., 242.

Where, upon an exchange of personal property, one of the parties falsely 
and fraudulently pretends that the property which he is |>arting with be
longs to himself and is unincumliered, and also warrants it against incuin- 
branbes, an indictment may be sustained against him if the false pretense, 
and not the warranty, was the inducement which operated upon the other 
party to make the exchange. State v. Dorr, 38 Me., 498.

A false representation by defendant that a mortgage which he gave was a 
first mortgage, being urged thus to represent by the actual first mortgagee, 
is not such false pretense as to render defendant guilty of larceny under 
Mansf. Dig. Ark., § 1645, providing that one who obtains anything of value 
from another by reason of false pretenses, with intent to defraud, shall lie 
guilty of larceny, etc., since the fihst mortgagee, by urging such false repre
sentation, waived his prior lien, and thus rendered the mortgage fraudulently 
obtained a first mortgage, and therefore the pretense was not actually false. 
State v. Asher, 50 Arki, 427.

The Penal Code of California, section 582, provides that “every person who 
knowingly and designedly, by false or fraudulent representations or pre
tense, defrauds any person of money or property," is punishable. Held, that 
a statement by defendant that he had credit with the firm on which the 
draft was drawn for its amount and that the firm would honor the draft, 
when he knew that he had no credit with the firm and tliat the draft would 
not be honored or paid, was within the statute. People t\ Wasservogle, 77 
CaL, 17&

On indictment for obtaining goods under false representations that a cer
tain crop to be raised was not subject to a mortgage, it appeared that a mort
gage, which it was alleged covered the crop in question, did not specify the
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land on which it was to be raised. Held, that no property passed by such 
mortgage, that the defect could not be cured by parol evidence, and that there 
was therefore no false representation. State v. (/arris (N. C.X 4 8. E, 0113.

In the trial of one for obtaining goods by false pretenses, evidence of de
fendant's col» I net in the disposition of the goods is udmissible on the ques
tion of his intent in obtaining them. State r. Lichliter, 65 Ma, 402.

One who. at a cotton-gin, claims cotton belonging hi another, and lias it 
ginned and liai led with his and delivered to him, is not guilty of obtaining 
goods under false pretenses, but of larceny, if of any offense. Hughes v. 
State (Ark.), 11 8. W„ 693.

As a matter of pleading, the question of the sufficiency of such represen
tations to deceive a man of common understanding is one of law for the 
court State v. Burnett, 19 Ind., 892.

An indictment charged that defendant represented himself to be a prac
ticing physician ; that he had restored sight to the blind ; that he repre
sented to A. that his house and the lied occupied by his grand-daughter 
were infected with poison ; that bis grand-daughter was poisoned ; that he 
would find ami remove the poison for valuable consideration: that A. rely
ing U|*m these falsi- and fraudulent representations, anil Is-Iieving them to 
be true, paid to defendant $22, etc. Held sufficient to sustain a conviction 
for obtaining goods under false pretenses. Bourn v. Slate, 9 Baxter (Tenn.X 
45; S. C„ 40 Am. Rep, —,

It was contended that these false pretenses were such as would not hase 
lieen crediti-d by one exercising ordinary caution, but the court decided that 
A. being an ignorant and superstitious negro, and 1 icing, in fact, impised 
iiIm iti, defendant's contention was without weight. Id

On trial of an indictment for obtaining money by false pretenses, it must 
Is- shown tluit the accused, anil not merely a third person, received it lVt'Z- 
lis r. People, 19 Hun (N. Y.), 84.

An indictment will lit- for pointing out to a purchaser valuable property 
as that sold by him, and, in fact conveying other property which is worth
less; and in such case, the indictment need not allege want of ownership^ 
the vendor of the property so pointed out State r. MeConkey, 49 Iowa, 499.

In a prosecution for obtaining money by false pretenses, evidence show
ing the ste|>s preliminary to the commission of the crime is admissible when 
tending to show the intent . l'enfile r. Wiiislotr, 30 Mich.. 505. \

A check representing funds in bank is a ‘‘thing of value," the obtaining 
of which by falsi- pretenses is indictable under Ohio Revised Statutes, sec
tion 7076. Tarhox v. State, 38 Ohio St. 581. )

At the trial upon an indictment for obtaining a horse by purchase on 
credit for which a not»- was given by falsely pretending to Is- the owner of 
valuable unincumla-n-d real i-statc, evidence to show that the note had not 
lss-n |mid is admissible. State r. Hill, 72 Me., 238.

When one obtains credit by falsely pretending that he is the owner of 
property which he does not own, the fraud consists not irt the misrepresent
ing his intentions to pay, but in misri-pn-senting his ability to |siy. Id

Tlie doctrine of constructive notice of an existing mortgage Is-cause of its 
record does not apply to indictments for obtaining credit by falsely pretend
ing to be the owner of valuable real estate upon which there is no existing 

17
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■mortgage. It is no defense in such case that the party deceived relied upon 
the statements made without examining the public records.

An-influential and intentionally false representation b/ the seller to the 
purchaser on the sale of a horse that the horse is sound, .kind and true, the 
falsity not being apparent, is indictable as false pretenses. The fact that 
the vendor gave a written warranty does not relieve him from the penal 
effect of his act IVutxon v. People, 87 N. Y„ 861.

All who participate in the proceeds of a check obtained by false pretenses 
are equally guilty, although the check may have been delivered to one in 
the absence of the others jointly indicted for the same offense. Jones v. 
United States, 5 Cranch, C. C., 647 ; S. P., Cowen v. People, 14 Ill., 348; Com. 
v. Harley, 7 Mete, (Mass.), 462.

False representations made to an agent if he has authority to sell the arti
cles obtained by such false pretenses, will be sufficient to maintain an infor
mation, although the principal did not act upon the representations made 
otherwise than through the agent People v. Wakely, 62 Mich., 297.

Evidence of offense.— Evidence that defendant before this transaction had 
drawn out drafts on the same firm, which had not been paid, is admissible, 
as tending to show that he had no credit with the firm, and must have 
known that the draft in question would not be honored. People v. U’usser- 
voffle, 77 Cal., 173.

On an indictment for obtaining money by falsely representing the quali
ties of a horse, and thereby inducing a purchase for a price far above its 
value, evidence of defendant’s parol statements is admissible, though, after 
the sale and payment, written bilk of sale were signed, containing specitic 
warranty, and a jjjause stating the sale to have been on said warranty and 
not on parol representations. Jackson v. People, 18 N. E. (Ill.), 286.

Evidence that defendant had been engaged in renting private stables, ad
vertising horses with a fictitious reason for being willing to sell ; that he 
dealt in wind-broken, heavy and balky, as well as other, horses, is admis
sible, not to show other offenses, hut as tending to prove his experience in 
the business, and therefore his knowledge of the falsity of the representa
tions in the particular case. Id.

On an indictment for obtaining goods by falsely pretending that the de
fendant was acting as a broker of an undisclosed principal, the vendor may 
testify that he gave credit to such principal, although in his books of ac
count he entered the transaction as a sale to the defendant, and made out a 
bill of parcels in that form ; and it is proper to submit it as a question of 
fact to the jury to determine to whom the credit was in fact given. Com. 
v. Jeffries, 7 Allen (Mass.), 548.

On an indictment for obtaining goods under false pretenses, evidence that 
the defendant was deeply insolvent at the time of making the false repre
sentations relied on is competent against him, for the purpose of showing 
his intent Id.
- In such indictment ys averment that the defendant falsely pretended 
that he had an dkder from a certain person, whose name he did not disclose, to 
purchase the gooaà at a certain price, is sustained by proof that he falsely 
pretended that he had an order from the person to purchase the goods, and 
accordingly bargained for them on his behalf at that price. Id.
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State v. Burnett.

(119 Ind., 892.)

False Pretenses : Criminal law.

1. Representations that defendant was a witch doctor and could kill and
destroy witches ; that the person to whom the representations were 
made was the victim of witches ; and that unless he employed defend
ant to exorcise them they would kill him and his family, constitute no 
offense, being mere expressions of opinion, and not calculated to de
ceive a man of common understanding.

2. As a matter of pleading, the question of the sufficiency of such repre
sentations to deceive a man of common understanding is one of law for 
the court

3. If an affidavit on which a prosecution is based is bad for any reason, it
is the duty of the court to sustain a motion to quash it without refer
ence to the particular ground assigjjpd in the motion.

Appeal from circuit court of Lake county; E. C. Field, 
judge.

Defendant, William II. Burnett, was prosecuted for obtain
ing money under false pretenses, the complaint being based 
upon the following affidavit :

“ Paul Malch swjears that Dr. W. H. Burnett, whose Chris
tian name is unknown to this affiant, late of the county and 
state aforesaid, oh or about the 30th day of January, A. D. 
1889, did then ^rind there, at and in said county, feloniously, 
falsely and krçbwingly pretend to him, said Paul Malch, with 
intent to cheat and defraud him, said Paul Malch, at and for 
the purpose of obtaining the property of the said Paul Malch, 
hereinafter mentioned, that he, the said W. H. Burnett, was 
then and there a ‘ witch doctor,’ and that he could kill and 
destroy witches, and that he, the said Paul Malch, was being 
bothered and tormented with witches, and that witches were 
the cause of all the troubles of said Paul Malch, and that un
less the said Paul would give him, the said W. II. Burnett, one 
colt, eight months old, and one cow and one ham and two 
chickens, the property of the said Paul Malch, all of which 
were of the value of 'eighty-five dollars ($85), that the said 
witches would kill him, the said Paul Malch, and his family, 
and that some of the neighbors would burn his barn up ; and 
that if he, the said Paul Malch, would turn over, give and de-
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liver to him, the said Dr. W. H. Burnett, all of said property, 
as aforesaid, that he, the said Dr. W. II. Burnett, would kill 
or destroy all of said witches and save him, the said Paul 
Malch, and his family from further trouble with them ; that 
the said Paul Malch, relying upon said representations and 
false statements so made by the said Dr. W. H. Burnett, and 
believing the same to be true, and having no other means of 
ascertaining the contrary, was thereby induced to and did 
then and there turn over, give up and deliver to the said Dr. 
W. H. Burnett all of said property, as aforesaid ; that by means 
of the pretenses aforesaid, and with the intent and knowledge 
aforesaid, the said Dr. W. H. Burnett did then and there ob
tain from the said Paul Malch the property aforesaid ; whereas, 
in truth and in fact, the said Dr. W. H. Burnett was not a 
witch doctor, and had no power over witches, and the said 
Paul Malch nor any of his family were not trouble or harassed 
by witches, all of which he, the said Dr. W. II. Burnett, then 
and there well knew ; — contrary to the form of the statute in 
such cases made and provided, and against the peace and 
dignity of the state of Indiana. Paul Malch.

“ Subscribed and sworn to before me this 5th day of Febru
ary, 1889. Geo. I. Maillet, Clerk.”

The court quashed the affidavit and the state appeals.

G. Æ Morion, for appellant.
John B. Peterson, for appellee.

Berkshire, J. This is an appeal by the state as provided 
in section 1882, Revised Statutes of 1881. The court below 
quashed the affidavit, and the only question presented for our 
consideration is as to the correctness of that ruling. There is 
an agreement on file, signed by the attorney for the appellee 
and the prosecuting attorney, stating that the only objection 
made to the affidavit was that the false representations charged 
were not such as might deceive a man of common intelligence. 
We cannot regard the agreement. If the affidavit was bad 
for any reason, whenever a motion to quash it was presented, 
it was the duty of the court to sustain the motion, without 
reference to the ground upon which the defendant’s attorney 
rested his motion. We are of the opinion that the affidavit
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was bad for the reason that the false representations charged 
were not such as a man of common understanding was justi
fied in relying upon, and because the representations consisted 
principally in expressions of opinion, and not of existing facts. 
Counsel for the state contends that as to whether the repre
sentations were calculated to deceive was a question of fact 
and not of law. The correctness of counsel’s position depends 
upon the manner in which the question arises. As a question 
of evidence, it is a question of fact ; but as a question of plead
ing, it is a question of la>v. The authorities to which our at
tention has been directed are not in opposition to the rule as 
we have stated it. We do not care to set out the affidavit, or 
even its substance. Judgment affirmed.

State v. Hilton.

(35 Kan., 338.)

Forgery.

1. Forgery — What constitutes offense.— A false instrument or writ
ing, made out with criminal intent to defraud, which is good on its 
face, may be legally capable of effecting the fraud, even though in
quiry into extrinsic facts, or matters not appearing on its face, would 
show it to be invalid, even if it were genuine ; therefore, the forging 
of such an instrument or writing is an offense under the statute (secs. 
120, 139, Crimes Act).

2. Same — Life insurance blanks — Proofs of DEArn— One B. had his
life insured in a mutual benefit insurance company of Ohio. One of 
the officers of the company received a notice that B. had died in this 
state. Upon receiving the notice he forwarded blanks for proof of 
death to the address of the beneficiary in the policy of the alleged de
ceased, the blanks being in the forms of proofs of death in use by the 
company. The defendant was appointed a committee to investigate 
tlie cause of the death of B., and after a short time the proofs of death 
were sent by him from this state to an officer of the insurance com
pany in Ohio. These proofs of death were false and untrue, because, 
in fact, B. was not dead, -as alleged. The papers returned by the de
fendant to the company were headed: “Official Notice and Proof of 
Death." On the first page there appears in blank “ the foregoing, and 
the report of the committee, together with the certificates thereunto 
annexed,” with certain questions purporting to be answered concern
ing the death of the alleged deceased. On page 2 is the certificate of
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the attending physician, with^thp statement of an officer, under path, 
that the physician is respectable, entitled to credit and engaged in 
active practice. On the third page is a report of the council examin
ing committee on the cause of the'alleged death, and on the same page 
an undertaker’s affidavit and a clergyman’s certificate ; the first stat
ing when the remains of the alleged deceased were interred, and the 
other giving the date of the funeral of the alleged deceased. On the 
fourth page are blanks for certain officers of the insurance company 
to sign, setting forth that they have examined the reports and certifi
cates of the death of the member, and approved the same. The blanks 
on this page were never signed or filled up. Upon receiving the proofs 
of the alleged death, the insurance company discovered that there was 
a material discrepancy in the proofs presented, in this : from the cer
tificate of the attending physician and the statement of the committee 
appointed to examine the cause of the alleged death, it appeared that 
the alleged deceased died May 2, 1885, while the undertaker’s affidavit 
and clergyman's certificate showed that the funeral of the alleged de
ceased and his burial were prior thereto, to wit, on March 4,1885. The 
defendant was thereupon arrested for the forgery of the undertaker's 
affidavit and the clergyman’s certificate. Held, that the false affidavit 
and certificate which the defendant executed must be treated as com
plete and separate instruments, and the same as though they were 
wholly detached from the other papers constituting the proofs of 
-death ; and being in the exact form required by the insurance com
pany, and not being in any way invalid or defective upon their faces, 
are the subject of forgery, within the terms of the statute (secs. 129, 
139, supra).

Appeal from Mitchell county
On October 22, 1885, there was filed in the district court of 

Mitchell county, by the county attorney of that county, an in
formation containing twelve counts, against W. II. Hilton and 
Joel Miley. The first and second counts thereof were in words 
and figures, to wit :

“ First count. I, F. J. Knight, county attorney of, within 
and for the county of Mitchell and state of Kansas, aforesaid, 
in the name, by the authority, and on behalf of the state of 
Kansas, come now here and give the court to understand and 
be informed that on or about the twentieth day of June, 
A. D. 1885, and at and within the county of Mitchell and state 
of Kansas, aforesaid, one W. II. Ililton and one Joel Miley, 
persons then and there being, unlawfully, falsely, fraudulently 
and feloniously then and there did make, forge and counter
feit one certain instrument and writing purporting to be the 
act of another,— that is to say, of N. G. Munn,— by which

i
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instrument and writing a certain pecuniary obligation pur
ported to be transferred, the said instrument and writing then 
and there being in the words and figures following, that is to 
say : \

“ ‘ undertaker’s certificate.

“11, N. G. Munn, do hereby certify that I am an under
taker, residing at No.---- ,---------street, city of Mitchell, state
of Kansas, and as such undertaker I attended the funeral of
C. W. Brown, and that his remains were interred in the------
cemetery, at [city or town of] Mitchell, on the fourth da^ of 
March, 1885. N. G. Munn.

Signature of Undertaker.
“ 1 Sworn and subscribed to before me this twenty-second 

day of June, 1885. “ ‘S. Peele, J. P.\
With the intent then and there and thereby, falsely, unlaw
fully and feloniously, to cheat and injure, and to defraud of 
the sum of five thousand dollars, the National Union of Mans
field, Ohio, a corporation duly organized, incorporated, exist
ing, and acting under and by virtue of the laws of the state of 
Ohio, which said corporation, on or about the twelfth day of 
July, A. D. 1884, issued to one Sarah Brown, the wife of the 
said C. W. Brown, one certain certificate or policy of insurance, 
whereby the said corporation, for a valuable consideration, 
well and truly undertook and promised to pay to the said 
Sarah Brown the sum of five thousand dollars upon the de
cease of the said C. W. Brown, and the reception by said cor
poration of proof of such decease ; and which said certificate 
or policy of insurance was valid, outstanding and in force at the. 
time of the false making, forging and counterfeiting of the 
aforesaid instrument and writing ; and the said W. II. Hilton 
and Joel Miley so as aforesaid did falsely make, forge and coun
terfeit the aforesaid instrument and writing for the purpose 
and with the intent of causing the said instrument and writ
ing to be presented to the said corporation as and for proof 
of the decease of the said C. W. Brown, and with the intent 
to proctire from the said corporation, and to cheat and defraud 
the said corporation out of, the said sum of five thousand dol
lars,— which the said côrporation had, by the terms of its said 
certificate and policy of insurance, undertaken and agreed to
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pay upon the reception by the said corporation of proof of the 
decease of said C. W. Brown.

“ Second count. I, the undersigned, county attorney of said 
county, do hereby give the court here to understand and he in
formed that on or about the twentieth day of June, A. D. 1885, 
and at and within the county of Mitchell and state of Kansas, 
as aforesaid, one W. II. Hilton and Joel Miley, persons then 
and there being, then and there unlawfully, falsely, fraudu
lently and feloniously did make, forge and counterfeit one 
certain instrument and writing, purporting to be the act of 
another,— that is to say, of II. G. Miller,— by which instru
ment and writing the right and property of, in and to the 
sum of five thousand dollars purported to be effected, the 
said instrument and writing then and there being in the words 
and figures following, that is to say :

“ ‘ clergyman’s certificate.

“ ‘ I, H. G. Miller, do hereby certify that I am a clergyman, 
residing at Blue Hills, Kans., and that I officiated at the funeral 
of the late C. W. Brown, on the fourth day of March, 1885.

“ ‘ H. G. Miller.
“ ‘ Signature of Clergyman.’

With the intent then and there and thereby, falsely, unlaw
fully and feloniously to cheat and injure, and to defraud of 
the sum of five thousand dollars, the National Union, of Mans
field, Ohio, a corporation duly organized, incorporated, exist
ing and acting under and by virtue of the laws of the state 
of Ohio; which said corporation,on or about the twelfth day 
of July, A. I). 1884, issued to one Sarah Brown, the wife of 
C. W. Brown, pne certain certificate or policy of insurance, 
whereby the said corporation, for a valuable consideration, 
well and truly undertook and promised to pay to the said 
Sarah Brown the sum of five thousand dollars upon the de
cease of the said C. W. Brown and the reception by said cor
poration of proofs of such decease, which said certificate or 
policy of insurance was valid, outstanding and in force at the 
time of the false making, forgirig and counterfeiting of the 
said instrument and writing as' aforesaid ; and the said W. II. 
Hilton and Joel Miley so as aforesaid did falsely make, forge 
and counterfeit the aforesaid instrument and writing for the
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purpose and with the intent of causing the said instrument 
and writing to be presented to the said corporation as and for 
proof of the decease of the said C. W. Brown, and with the 
intent to procure from the said corporation, and to cheat and 
defraud the said corporation out of, the said sum of five thou
sand dollars, which the said corporation had, by the terms of 
its said certificate and policy of insurance, undertaken and 
agreed to pay upon the reception by the said corporation of 
proof of the decease of the said'C. W. Brown.”

The alleged proof of death, and the papers to which the 
undertaker’s certificate and the clergyman’s certificate above 
referred to were attached, was in the following words and 
figures, to wit :

“ [Official Notice and Pfoof of Death.]
“ SENATE OF NATIONAL UNION.

“ Hall of Mansfield Council, No. 85, located at Mansfield, State 
of Ohio.

“ To Geo. W. ITam, Senate Secretary, National Union: By 
vote of this council we are instructed to certify that friend 
Charles W. Brown, a 5th-rate member of this council, died at 
Blue Hills, state of Kansas, in good standing in the order, on
the second day of ----- , 1885, at 3 o’clock, P. M. Deceased
was admitted to the order,,May 3, 1884; residence at date of 
initiation, Indianapolis, Ind. ; age assessed at initiation, 28 
years; amount of first assessment, $ one 44-100; age at death, 
29 years; amount of last assessment, $ one 45-100; No. of 
benefit certificate, 4,000 ; No. on Itoll-book, 44 ; cause of death, 
congestion of the lungs; first assessment paid by deceased at 
initiation, No. 12; deceased was suspended,----- ; cause of sus
pension, ----- ; deceased was reinstated,------; assessments not
paid during suspension,----- ; last assessment paid by deceased,
No: — ; total amount paid by deceased to benefit fund, $ fif
teen 65-100; residence at time of death, Blue Hills, state
of----- ; person or persons named in the benefit certificate to
whom the benefit is to be paid (relationship must be stated), 
Sarah Brown, wife.

“ Questions ta be Answered.
“ Arc all the persons named in the benefit certificate living? 

(If either is dead, give the name and date of death, and for-
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ward proof of such death to the senate secretary.) Answer. 
Yes. Ai^e any of the beneficiaries minors? If so, give the 
name and age. A. No. Has a guardian of the estate of the 
minor bënefîciary been appointed? (If the answer is‘Yes,’ 

-certificate from the proper court of such appointment and of 
filing of bonds must be forwarded to the senate secretary, 
with this notice, if possible; and if not possible, the time 
when it cin be forwarded should be stated. Certificate must 
be received by senate secretary before draft can be issued.) 
A. There are no minors. Where do the beneficiaries reside? 
In Mitchell Co., Kansas.

“ The foregoing, and the report of the committee, together 
with the certificates hereunto annexed, Avere read in open 
council on the fifth day of August, 1885, approved, noted in 
council minutes, and ordered to be transmitted herewith to 
the senate secretary.

“ In witness whereof we have hereunto set our hands and
affixed the seal of the above-named council, on this----- day
of----- , 188-.

[Council Seal.] “Yours in L., P., T.,
“------------ , Council President.

“------------, Council Secretary.

“attending physician’s certificate.

“----- , State of----- ,----- , 188-,
“ This is to certify that I was the attending physician in the 

last sickness of Charles W. Brown, and that he died at Blue 
Hills, state of Kansas, on the second day of May, 1885, at 3 
o’clock P. M. Cause of death, congestion of the lungs ; dura
tion last sickness, 3 days.

“ Questions to be Answered.
“ (1) Hoav long ha\re you practiced medicine? Answer. 13 

years. (2) Where did you receive your medical education? 
A. Graduated at Keokuk, Iowa. (3) Name of deceased? 
A. Charles W. Brown. (4) How long, if ever, Avere you the 
medical adviser of deceased? A. Only in his last illness. 
(5) Had deceased any other medical adviser? If so, give name 
and address. A. No. (6) Date of your first prescription or 
visit in last sickness of deceased. A. April 30th. (7) Had the
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deceased been suffering from this illness before you prescribed 
for him ? If so, how long? A. No. (8) Date of your* last 
visit? A. May 2, 1885. (9) Were there any pre-existing dis
eases, habits, tendency to disease, or infirmities which may 
have had an influence in causing or hastening deceased’s death ? 
A. No. (10) Give an account of the principal symptoms and
progress of thç disease? A. Chilliness ; dys----- ; cough ;
spitting of blood ; rapid pulse, and prostration. (11) State the 
cause of death and whether or not there was vSmst-mortem ex
amination. If so, what was shown, by it? A ^Congestion of 
lungs. No post-mortem. (12) Was there anything in the habits 
of deceased, his occupation, or family history, that rendered 
him liable to this disease or any other? A. No. (13) State 
any other facts pertaining to last sickness and death of de
ceased? A. I have none. J. Miley, M. D.

“ Signature of Attending Physician.
“ State of'Kansas, County of Mitchell — ss.: Personally ap

peared before me, on this sixteenth day of June, 1885, the above-
named ------------, personally known to me as the physician
whose name is subscribed to the foregoing affidavit, and whom 
I know to be a respectable physician, entitled to credit, and 
engaged in active practice at Beloit, county of Mitchell, and 
state of Kansas, and made oath before me, a clerk of district 
court, that the foregoing statement made by him is true.

“ Witness my hand and official seal the day and year above 
stated. • John Mehl,

[Seal.] - “ Clerk of District Court.
“ [N. B. The above affidavit must be made before a clerk 

of court, justice of the peace, or notary public. If made be
fore a justice of the peace or notary public, a certificate from 
the proper authority, showing that he is authorized to act, 
must be attached.]
“ REPORT of council examining committee on cause of DEA'IH.

“ Ball of----- Council, No. —, N. U., located at------ , County
of----- , State of----- .

To the Officers and Members of Above Council, Æ U.: 
Your committee appointed to investigate the cause of the 
death of friend Chas. W. Brown, late a 5th-rate member of
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this council, and also of all the circumstances attending and 
connected with said death, do hereby report that they have 
duly made such investigation', and report the following facts : 
Cause of death, congestion of lungs ; date of death, second 
day of May ; duration last sickness, just 3 days ; place of death, 
Blue Hills, Mitchell county, Kansas ; name and address of at
tending physician, Joel Mi ley, Beloit, Kansas ; name and ad
dress of undertaker, N. G. Munn, Blue Hills district ; cemetery 
and town where buried, county grave-yard, in vicinity of 
church ; residence of deceased at time of death (if in city, give 
street and number), Mitchell Co., Kansas ; names of members, 
of this council who saw and identified the remains as those of 
the above-named deceased (riend: ----- . (If the council at
tended the funeral in a body, enter a few names only, and say 
‘ and others.’ A number of names of mëinbers who attended 
should be entered.)

“ (Include herein anything relating to the deceased which 
the committee deem worthy of mention.)

“ Remarks : I learned, on inquiry, that friend Brown’s 
habits of life were correct, and health very good up to a very 
short term before his last illness.

[Signed by] “ W. H. Hitten, Committee.
[Council Seal.]
“ Attested by :

“------------ , Secretary.------------ , President.
“Dated,-----, 188-.
“ Name and address of treasurer of council,------------ .

“ undertaker’s certificate.

“ I, N. G. Munn, do hereby certify that I am an undertaker,
residing at No. —,----- street, city of Mitchell, state of Kan
sas, and as such undertaker I attended the funeral of C. W.
Brown, a^d that his remains were interred in----- cemetery, *
at [city or town of] Mitchell, on the fourth day of March,
1885. .. ' “------------ .
->- “Signature of Undertaker.

“ Sworn and subscribed before me this twenty-second day 
of June, 1885.

[Seal of Court.] “S. Peelk, Justice of the Peace.
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“ clergyman’s certificate.

“ I, H. G. Miller, do hereby certify that I am a clergyman, 
residing at Blue Hills, Kas., and that I officiated at the funeral 
of the late C. W. Brown on the fourth day of Àlarch, 1885.

t<_______________ _______________

“ Signature of Witness. Signature of Clergyman.
“ [Erase all except title of office.]

“ |5F” Note — The senate can call for additional proof if 
deemed necessary.

1 MEDICAL DIRECTOR S CERTIFICATE.

-, 188-.
“ To------------ , Senate Secretary: I hereby certify that I have

examined the within reports and certificates, and believe them
to be----- correqt, and-------approve of including the within-
mentioned death m the next assessment, and of issuing a draft 
on the benefit fund/ in favor of the beneficiaries for the amount 
tjiey are entmea to, in accordance with the law® and usages 

the order relating thereto.
“ Record and publish the cause of death as follows : ----- .
“ Remarks : ----- .

[Signed] “------------ , M. D.,
“ Medical Director of the Senate of the N. U.

“ CERTIFICATE OF THE PRESIDENT OF THE SENATE.

“----- , 188-.
“ To------------ , Senate Secretary : I hereby certify that I

have examined the within reports and certificates, and believe 
them to be----- correct, and hereby------ approve of includ
ing the within, mentioned death in the next assessment, and 
of issuing a draft on the benefit fund in favor of the benefi
ciaries for the amount they arc entitled to, in accordance with ' 
t]ie laws and usages of the order relating thereto.

“Remarks: ----- .
[Signed] “---------- L,

“(President of the Senate of the N. U.”
Indorsed : “ Death Jfo. G3£. Senate National Union. Re

ceived by senate secretary,----- , 188-; forwarded to medical
director,----- , 188-; forwarded by medical director to senate
president,----- , 188-; received by senate secretary, ——, 188-.
Memoranda : ----- .”
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Trial had at the October term for 1885. On November 5, 
1885, the jury returned a verdict of guilty against the defend
ant of the crime of forgery in the third degree, as charged in 
the information. Subsequently a motion in arrest of judg
ment was filed, and also a motion for a new trial. These were 
overruled, and the defendant was sentenced to be confined at 
hard labor in the penitentiary of the state for the term of 
seven years from November 13, 1885, and also was adjudged 
to pay all the costs of the prosecution, taxed at $204.30. lie 
appeals to this court.

S. B. Bradford, attorney-general, and F. J. Knight, for ap 
pellee.

II. A. Yonge, Horace Cooper and IIoil cfe Hicks, for appellant.

Horton, 0. J. The facts in this case are these : Charles W. 
Brown had his life insured in a mutual benefit insurance com
pany of Mansfield, Ohio, called the “National Union,” for the 
sum of $5,000, payable on proof of his death to Sarah Brown, 
his wife. This insurance company conducted its business chiefly 
through a number of men selected by the policy-holders, who 
constituted a body called the “ Senate of the National Union.” 
The defendant was a policy-holder in the company, and for
merly resided at Mansfield. He held an office in the company 
known as “ Deputy Senator.” The duty of such officer was, 

V in part, to organize councils, which bore the same relation to 
the senate that subordinate lodges of Masons bear to the grand 
lodge of the state. He located at Beloit, in this state, in the 
spring of 1885. Soon after, the secretary of the council to 

. which Charles W. Brown belonged received notice that he had 
died at Blue Hills, Mitchell county, in this state. Upon the 
receipt of this intelligence, the secretary forwarded blanks for 
proof of death to the address of Mrs. Sarah Brown, the blanks 
being the forms of proof of death in use by the company. 
The defendant was then appointed by the council to which 
Brown belonged a committee to investigate the cause of his 
death, and after a short time the proofs of death were sent by 
the defendant to the secretary of the council. Dr. Joel Miley 
made affidavit that Brown died May 2, 1885, after an illness 
of three days, and John Mehl made statement that Miley
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was a respectable physician, entitled to credit and in active 
practice. The affidavit of Miley was false, though made and 
signed by himself. The defendant made a statement, signed 
by himself, upon the third page of the “ Proof of Death,” 
that Brown died May 2, 1885, but this was also false. At
tached to this proof of death were the following affidavit and 
certificate :

“ undertaker’s certificate.

“ I, N. G. Munn, certify that I am. an undertaker, residing
at No. —,----- street, city of Mitchell, state of Kansas, and
as such undertaker I attended the funeral of C. W. Brown, 
and that his remains were interred in----- cemetery, at Mitch
ell, on the fourth day of March, 1885.

“ N. G. Munn.
“ Sworn and subscribed before me this twenty-second day 

of June, 1885. S. Peele, J. P."
“ clergyman’s certificate.

“ I, II. G. Miller, do hereby certify that I am a clergyman, 
residing at Blue Hills, Kan., and that I officiated at the funeral 

. of the late C. W. Brown, on the fourth day of March, 1885.
“ H. G. Miller.”

Upon receiving the papers containing the alleged proof of 
death, the secretary of the senate of the National Union at 
once discovered that in the statement of the defendant it ap
peared that Charles W. Brown had not died until May 2,1885, 
while the undertaker’s and clergyman’s certificates showed 
that Brown had been buried on March 4, 1885. The secre
tary at once wrote to the defendant as to this discrepancy, 
and he answered if the papers were returned to him he would 
try to have the errors corrected, as they were simply clerical. 
The papers were not returned, nor were the proofs approved, 
and no money was paid upon the policy issued to Brown. 
Subsequent!)', an information was filed by the county attor
ney of Mitchell county, in this state, against the defendant, 
charging him with the forgery of the “ Undertaker’s Certifi
cate ’’ and the “ Clergyman’s Certificate,” sent to the secre
tary of the National Union to obtain the payment of $5,000 
upon the life policy taken out by Charles W. Brown in the 
National Union. Upon the trial the defendant was convicted
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of forgery in the third degree, and sentenced to confinement 
and hard labor for the term of seven years.

FronVthe judgment he appeals to this court.
The contention of counsel for defendant is that the making 

of theJiffidavit of the undertaker and the certificate of the at
tending clergyman could not, in this instance, be Jorgeries, 
antr in support thereof cites the rule of criminal la^v that an 
instrument void upon its face cannot be subject of forgery, be
cause it has no legal tendency to effect a fraud. In support of 
this contention it is claimed that the affidavit and certificate 
were a part of the “ Official Notice and Proof of Death,” and 
that all the papers constitute one instrument only ; that other 
recitations in the instrument are so repugnant and irreconcil
able to those set forth in the affidavit of the undertaker and 
the certificate of the clergyman, that the whole death proof is 
a mere nullity, and absolutely void upon its face. The claim 
of counsel is more plausible than sound. Wo concede that a 
writing invalid on its face cannot be the subject of forgery, 
but a false instrument, which is good on its face, may be le
gally capable of effecting a fraud, though inquiry into extrinsic 
facts should show it to be invalid, even if it were genuine ; 
therefore the forging of such an instrument is a crime. Secs. 
129,139, Act Regulating Crimes and Punishments ; 2 Bish. Crim. 
Law (7th ed.), §§ 538-541. These papers headed “ Official No
tice and Proof of Death ” embrace several separate and com
plete documents or written instruments. On page 1 we have 
a statement, with questions answered ; on page 2 the certifi
cate of the attending physician, with the statement of an offi
cer, under oath, that the attending physician is respectable, 
entitled to credit and in active practice; on the third page 
there is a,report of the council examining committee on the 
cause of death, and on the same page the undertaker’s affida
vit and the clergyman’s certificate ; on the fourth page are 
blanks for the medical directors and president of the senate. 
The undertaker’s affidavit and clergyman’s certificate, as exe
cuted, are cotoplete and separate instruments, and are not 
defective,or in any way invalid, on their if aces. It is true that 
all these separate and independent instruments are necessary 
to complete the proof of death ; hut, in our opinion, the under
taker’s affidavit and the clergyman’s certificate, as executed, 
are as complete and separate instruments as though they were
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wholly detached from the other papers constituting the proof 
of death. We do not think that where a certain numbe^of 
written instruments are required to be presented in connection 
with each other as indispensable to establish any alleged fact, 
that a person who falsely and fraudulently makes one or more 
of these written instruments is guiltless of offense because he 
does not falsely make all, or because, in some of the other 
written instruments to be presented, a discrepancy or defect 
occurs which prevents the accomplishment of his fraudulent 
purpose. The undertaker’s affidavit and the clergyman’s cer
tificate are in the exact form required, and we think are the 
subject o£ forgery, within the terms of the statute. Secs. 
129, 139, The fraud of the defendant was not defeated
by the form of the forged affidavit, or the forged certificate, 
but only through an examination of the other written instru
ments. That these written instruments are connected or at
tached together wTe do not think exculpates the defendant. 
The case before us is the same as where the invalidity of %i 
instrument depends on some fact not appearing on its face ; 
that is, not appearing upon the face of the forged paper or in
strument. People v. Galloway, 17 Wend., 540.

Complaint is made of the ninth instruction given by the 
court, to the effect that the crime of forgery is complete when 
the written instrument is made and forged with criminal in- 

x tent. No exception, however, was taken to this instruction by 
the defendant, and therefore no question is before us concern
ing the correctness of the instruction for our determination. 
Complaint is also made of the reception of certain evidence, 
the giving of certain other instructions, and the refusal of the 
court to compel the state to elect upon which of the counts of 
the information it would rely for a verdict. We have ex
amined all of these matters, but we discover no errors in the 
proceedings affecting prejudicially the substantial rights of the 
defendant. Sec. 293, Grim. Code; Whart. Crim. PI. & Pr. 
(8th ed.), §§ 285, 290, 293; Noakes v. People, 25 N. Y., 380.

The judgment of the district court will be affirmed.
(All the justices concurring.)

Note.— What constitutes.— The Oregon court in a late case, in deciding 
that the execution of a promissory note in the name of a fictitious person or 

18
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under an assumed name with an intent to defraud is forgery, discusses in a 
very able manner the constituent elements of the offense, and says:

« Forgery is defined by Blackstone to be * the fraudulent making or alter
ation of a writing to the prejudice of another’s rights.’ 4 BL Comm., 247. 
Willes, J., in Keg. v. Epps, 4 Post & Epp., 81, says: ‘Forgery consists in 
drawing an instrument in such a manner as to represent fraudulently that 
it is a true and genuine document really in existence as it appears on the 
face of it, when in fact there is no such genuine document really in exist
ence as it appears on the face of it to be.’ In State v. Wooderd, 20 Iowa, 
541, Dillon, J., says : * The making or alteration of any writing with a fraud
ulent intent, whereby another may be prejudiced, is forgery.’ Mr. Bishop says : 
• Forgery ’ is the false making or materially altering with intent to defraud 
of any writing which, if genuine, might apparently be of legal efficacy or the 
foundation of a legal liability.’ 2 Bish. Crim. Law, g 523. Section 1808, 
Hill’s Code, provides that ‘ if any person shall, with intent to injure or de
fraud any one, falsely make, alter, forge or counterfeit . . . any bill of 
exchange, promissory note or evidence of debt . . . shall be punished 
in the penitentiary not less than two nor more than twenty years.’ From 
the definitions of ‘ forgery ‘ as above stated, as well as from the statute, it 
will be seen that the essential elements of the crime are (1) a false making 
of some instrument in writing; (2) a fraudulent intent ; (8) an instrument 
apparently capable of effecting a fraud. That the first and third ingredi
ents above stated appear in this case cannot be doubted. The note executed 
by (Jefendant under the name of John Williams is certainly a false note. It 
is not what it purports on its face to be ; is false, not genuine ; fictitious, not 
a true writing. Tire falsity of the note consists in its purporting to be the 
note of some party other than the one actually making the signature. It 
purports to be a note of one John Williams, while the signature was made 
by the defendant ; and, although the defendant represented that his name 
was John Williams, if he assumed that name for the purpose of defrauding, 
and under such a name executed the promissory note in this case with an 
intent to defraud Milner, such an act would constitute forgery. 2 Bish. 
Crim. Law, § 583. The law is well settled that the signing of a fictitious 
name to an instrument with a fraudulent intent constitutes forgery. 8 
Amer. & Eng. Ena Law, 457 and note ; People v. Drown, 72 N. Y., 571 ; 
State v. Hahn, 38 La. Ann., 169 ; Luttrell v. State, 85 Tenu., 232 ; 2 Whart. 
Crim. Law, g 1424 ; 2 Russ. Crimes, 733. As was said in Com. v. Costello, 
120 Mass., 370 : ‘ The essential element of forgery consists in the intent, when 
making the signature or procuring it to lie made, to pass it off fraudulently 
as the signature of another party than the one who actually makes it If 
this intent thus to personate another exists, the instrument is still a forgery, 
even if the name affixed is actually the same name with that borne by the 
party who signs it So there may be forgery by the use of a fictitious name 
as well as by the use of a person’s own name, if the intent exists to commit 
a fraud by deception as to the identity of the person who uses the name.’

“ In Shepherd's Case, 1 Leach, 226, the prisoner purchased some silver
ware of the prosecutor, giving in payment therefor a draft which he in
dorsed with the name * H. Turner, Esq.,’ his true name being Shepherd. The 
prosecutor testified that he gave credit to the prisoner, and not to the draft,
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the prisoner being a stranger to him. The jury found the prisoner guilty, 
and on a case reserved on the question whether, as the prosecutor had 
sworn that he gave credit to the prisoner and not to the draft, it could 
amount to the crime of forgery, the twelve judges were unanimously of the 
opinion that the conviction was right ; for it was a ‘ false instrument,’ not 
drawn by any such person as it purported to be, and the using of the ficti
tious name was only for the purpose of deceiving. So in Whiley's Case, 2 
Leach, 983, stated by Mr. Russell in his work on Crimes, the prisoner was 
charged with forging a bill of exchange, drawn in the name of Samuel Mil- 
ward, in payment for some goods by him purchased of the prosecutor, The 
prisoner's real name was Samuel Whiley, and he was a stranger to the pros
ecutor, who testified that he took the draft on the credit of the prisoner 
whom he did not know ; that he presumed the prisoner’s name was that 
which he had written, and had no reason to suspect the contrary ; but that, 
if the prisoner had come to him under the name of Samuel Whiley, he 
should have given him equal credit for the goods, and have taken the draft 
from him, and paid him the balance, as he hud done when he came under 
the name of Milward. It was left to the jury to say whether the prisoner 
had assumed the name Milward in the purchase of the goods, and giving 
the draft with intent to defraud the prosecutor ; and the jury, saying they 
were so satisfied, found the prisoner guilty, and. upon a case reserved, the 
judges were of the opinion that the question of fraud being so left to the 
jury, and found by them, the conviction was right So where the person 
accepting the instrument knew the prisoner only by his assumed name, it 
api earing that it was assumed for the purpose of fraud. Rex v. Francis, 
Russ. & R, 209. So where the prisoner was unknown to the person in 
whom the instrument was passed, who had never heard of the name as
sumed, and would have trusted the prisoner just as readily by his real 
name. Rex v. Marshall, id., 75. The authorities dgree that forging in a false 
name, assumed for the purpose of concealment, *ml with an intent to de
fraud in the particular instance of the forgery, ij7 sufficient to constitute the 
offense. But when a party signs a name not his own, but one which he 
has adopted, using it without the intent to deceive as to the identity of the 
person signing, it is not a forgery. Rex v. Bontein, id., 260 ; Rex v. Peacock, 
id., 278. The question of intent is material in determining the guilt of the 
party charged and the falsity of the instrument It is the false making 
with an intent to defraud at which our statute is aimed. The term ‘ falsely,’ 
as applied to making a promissory note, in order to constitute forgery, has 
reference not to the contract or tenor of the instrument or the fact stated 
in the writing, because a note or writing containing a true statement may 
be forged or counterfeited as well as any other, but it implies that the writ
ing is false, not genuine ; fictitious, not a true writing ; without regard to 
the truth or falsehood of the statement it contains. The note must in itself 
be false, not genuine ; a counterfeit, and" not the true instrument which it 
purports to be. State v. Young, 46 N. H., 270. A person may falsely make 
a note, yet the note be true in point of fact ; or he may make a note which 
is false in fact It is the former, the falsely making of the note with the 
intent to defraud, which is the essential ingredient of the crime here charged. 
The falsely making of a note in the name of a person, as already shown, is 
forgery ; so is the falsely making of a note under an assumed name.”
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What instruments may be the subjects of forgery.— A bill of costs in a 
fictitious case (Luttrell v. The State, 85 Tenn., 232; Fonte v. The State, 15 
Lea, 712); a writing, “Please send my diploma by this young man. W. W, 
Wolf,” the diploma being the certificate of an educational institution 
(Alexander v. The State, 28 Tex. App., 186); an order for clothing (Stewart 
v. The State, 113 Ind., 505); a printed theater ticket although it expresses 
no consideration and contains no promise (In re Benson, 34 Fed. Rep., 649) ; 
signing one’s own name with intent to pass it off as the name of another of 
the same name (Bunfield v. The State, 29 Ga., 127); the signing of a fictitious 
name (Com. v. Chandler, Thatcher (Mass.), Cr. C., 187) ; it is forgery for a book
keeper to alter his journal entries (Biles v. Commonwealth, 32 Pa. St, 529) ; a 
mortgage (People v. Sharp, 53 Mich., 523 ; People v. Caton, 25 id., 388) ; a copy 
of a decree of divorce, certified by the clerk and attested by the seal of the 
court (Ex parte Finley, 66 Cat, 262) ; an acquittance of a specific sum of 
money (United States v. Green, 2 Cranch, C. C., 521); or a receipt in full 
for money (Com. v. Talbot, 2 Allen, 161 ; Reg. v. Carson, 14 Up. Can. C. P., 
809) ; a writing in the Common form of a receipt is an acquittance (Com. v. 
Ladd, 15 Mass., 526; State v. Sheltens, 51 Vt, 102; Rex v. Martin, 7 Car. & 
P., 549 ; Reg. v. Houseman, 8 id., 180 ; Reg. v. Atkinson, 1 Car. & M„ 325) ; 
to falsely alter accounts after joint settlement (Barnum v. State, 15 Ohio, 
717); the forgery of a certificate imposing no duty, or conferring no right, 
is no offense (Rembert r. State, 53 Ala, 467) ; but forging and uttering cer
tificates of good character may be indictable at common law (Reg. v. Mitch
ell, 2 Fost & F., 44) ; as, a certificate of character to a seaman to act as a 
master (Reg. v. Toshack, 4 Cox, C. C., 88) ; or that a liberated convict is gain
ing his living honestly, if made to obtain an allowance (Reg. v. Mitchell, 2 
Fost & F., 44) ; or a testimonial of character to obtain an appointment (Reg. 
v. Sherman, Dears. C. C., 285) as a police constable (Reg. v. Moah, 7 Cox. 
C. C., 503) ; or parish school-master (Reg. v. Sherman, Dears, C. C. 285). But 
a mere letter of introduction does not fall within the rule (Waterman v. 
People, 1 Am. Cr. Rep., 225) : yet a letter of credit for the collection of money 
is within the rule (United States v. Green, 2 Cranch, C. C., 521) An instru
ment under which a mortgage is released and canceled, payment thereof 
being acknowledged, and which quitclaims the premises (Meserve v. Com
monwealth, 137 Mass., 109) ; an indorsement of a promissory note (Page n 
State, 3 Ohio St, 229 ; an indorsement or a receipt made by the maker in 
the presence, with the concurrence and by the direction of the jiayee, on 
the back of a note, of the payment of money on account of the note, al
though such indorsement is not signed (Kegg v. State, 10 Ohio, 75) County 
warrants are subject to forgery. State V. Fenly, 18 Ma, 445. So of deeds of 
lands (Reg. v. Ritson, Law R. 1 C. C., 200) ; though lying in another state 
(People v. Flanders, 18 Johns., 163); or to insert a false date when the date 
is material (Reg. v. Ritson, Law R. 1 C. C., 200) ; or a false certificate of ac
knowledgment (State v. Dufour, 63 Ind., 567); a forged transfer of lands, 
though a blank be left for the name of the transferee (Philips v. State, 6 
Tex. Ct App., 364) Federal securities are subjects of forgery, and the state 
courts have jurisdiction. Bletz v. Columbia Bank, 87 Pa. St. 87. So of tel
egraph messages (Reg. v. Stewart, 25 Up. Can. C. P., 440) ; railroad and other 
tickets (see Com. v. Ray, 8 Gray, 441); trade-marks and labels (see 1 Whart
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C. L, 8th ed., § 690) ; and writings purporting to contain promises to pay in 
labor without consideration (People v. Shall, 9 Cowen, 778) ; a school war
rant (Crain v. State, 45 Ark., 450) ; a city assessment roll (Turbeville v. State, 
56 Miss., 793) : books of a national bank, as in case the teller alters.them 
(Commonwealth v. Luberg, 94 Pa. St, 85); a teacher's school certificate of 
qualification (State v. Grant, 74 Mo., 38); a recorder’s certificate of record 
of a deed, although it fails to name the year in which it was deposited for 
record (State v. Tompkins, 71 Mo., 613, 016); a certificate of indebtedness 
purporting to be issued by another state, where that state has authority to 
issue such certificate (People V. Brie, 43 Ilun, 317) ; a certificate of acknowl
edgment of power of attorney purporting to have been executed in another 
state (People v. Marion,'*29 Mich., 81) ; a certificate of indebtedness issued by 
the mayor of a city (Bishop &• Helm v. State, 55 Md., 138); a marriage cer
tificate, although no marriage ever existed (State v. Boasso, 88 La. Ann., 
202, 206); a certificate of the justice authenticating the presentation and 
count!> g of gopher scalps, for which a bounty has been offered by the board 
of supervisors, which is to be received by such board as a legal proof of such 
counting for the purpose's of issuing warrants to pay county claims (State v, 
Johnson, 28 Iowa, 407 ; 98 Am. Dec., 158) ; a railroad pass (State v. Weat'er, 
84 N. C., 838 ; 55 Am. Rep., 647) ; a bail bond for appearance of a party be
fore a court (Costly v. State, 14 Tex. App., 156); an undertaking in writing 
to pay the debt of another, as the following: “Mr. Bostick : Charge J. S. 
Humphreys’ account to us,” and signed (State r. Humphreys, 10 Humph., 
442); a condition made at the same time and on the same paper as a prom
issory note is forgery where fraudulently detached (State v. Stratton, 27 
Iowa, 420; 1 Am. Rep., 282); an order, a letter, or a mere license (People v. 
Stearns, 21 Wend.. 409) ; an order or request for the delivery of property, 
although such instrument is not addressed to any one (Noakes v. People, 25 
N. Y., 380, 382) ; an instrument in writing, which purports to be signed by 
the proper authority, that a certain number of pounds of cotton have been 
picked, js such an order for the payment of money as to be the basis of a 
prosecution for forgery (State v. Jefferson, 89 La.-Ann., 381); an instrument 
which reads, “ Due 8.50 c., J. D.” (Nelson v. State, 82 Ala., 44) ; an order “ to 
let bearer trade ten dollars out of your store ” (5 Day, 250) ; a postal money- 
order (Ex jHirte Hihbs, 26 Fed. Rep.. 421, 431-435) ; au order to one person to 
pay money to another ; nor is it necessary that a definite sum of money be 
specified in the order (Wright v. State, 79 Ala., 262) ; an order or draft to 
pay money to liearer, although it means neither drawee nor payee ; “it is 
not necessary that the order should jiOKsess all the requisites of a bill of 
exchange ” (State v.-Banmon, 52 Iowa, 68, 70; People v. Brigham, 2 Mich., 
550, 555); paper which reads, “Mr. Reed : Pay L. Johnson for corn: gross, 
-r, tare —, net —> bit —, at — cts.. $35.75. M. Reed, per J. H. R., weigher.” 
although such instrument is partly printed and partly written (State n Lee, 
32 Kan., 860) ; an instrument which reads. “ Prime Wingard 507 I. cot T. T. 
P.” (State v. Wingard, 40 1-a. Ann., 783X since such instruments as the above 
were in a form which apparently had some legal efficacy. One’s signature 
may Tie forged by making a writing over it which, if genuine, would possess 
legal efficacy, and which, although not genuine, may operate to the preju-
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dice of another’s rights. Luttrdl v. State, 85 Tenn., 232 ; 4 Am. St Rep., 
760.

What is not.— An instrument of writing invalid or void on its face (John 
v. State, 23 Wis., 504; State v. Wheeler, 19 Minn., 98; 5 Lawson's Criminal 
Defenses, 25 ; Faxlner €. People, 33 Hun, 240, 245 ; 5 Lawson’s Criminal De
fenses, 34; Cunningham v. People, 4 id.. 455; People v. Shall, 9 Cow., 778; 
People v. Harrison, 8 Barb., 560 ; Hobbs v. State, 75 Ala., 1.5 ; Wharton’s 
Criminal Law, secs. 696 et seq.; 2 Bishop’s Criminal Law. sec. 541 ; State v. 
Briggs, 34 Vt, 501, 503; Bembert v. State, 53 Ala., 467, 469); such as a writ
ing which reads, “ hides $400/100 Sitman,” and is addressed to no one (How
ell v. State, 37 Tex., 591). However if there be extrinsic facts which show 
diiat by their aid the holder would be able to defraud another, these facts • 
may be averred in the indictment and shown upon the trial State v. Briggs. 
84 Vt, 501 ; Rollins v. The State, 22 Tex. App., 548. In the case of Williams 
v.'The State, 8 S. R., 825 (Ala), the court says : “ Certain writings—a promissory 
note, or bill of exchange, for illustration — import on their face the creation 
of a pecuniary liability. So of many other written instruments, if they im
port legal validity,— that is, if the writing shows on its face, without refer
ence to extrinsic facts, that if genuine, it creates, discharges, increases or 
diminishes a money liability, or transfers or incumbers property, or sur
renders or impairs an existing valid claim to or lien on property,— then the 
false making of such written instrument with intent to defraud, is, without 
more, forgery, and will justify a conviction of that grave offense. To fall 
within the rule, however, which dispenses with the averment of extrinsic 
facts, the writing itself must show that if genuine, it affects some existing 
property right or legal liability ; for otherwise it fails to show its false 
making or utterance could defraud any one. There must be both the in
tention and power to defraud, or the legal offense is not committed. This 
principle rests on the soundest reason and the highest authority. Diwon 
v. State, 81 Ala., 61 ; 2 Bisli. Crim. Law (7th ed.), § 545. So a painting 
is not a document of writing of which forgery may be committed (Rex 
v. Closs, Dears. & B., 460 ; 4 Lawson’s Criminal Defenses, 12); and a clear
ance card from a social lodge is not (Reg. v. French, L. R. 1 C. C., 217). A 
written statement that certain persons are solvent, and able to pay their 
notes, is not a subject of forgery (State v. Givens, 5 Ala., 747) ; and a bill 
of lading is not a subject of forgery (United States v. Green, 2 Grandi, C. C., 
521) ; forging letters br orders issued by a bishop is not forgery of a deed 
(Reg. v. Morton, 12 Cox, C. C., 456) ; the false making of a diploma without 
intent to commit a particular fraud has been held not forgery (Reg. v. Hodg
son, 7 Cox, C. C., 122). An engrossed copy of a senate bill is not (In the 
Matter of Corrywell, 22 Cal., 179). • A letter written to another introducing 
a party named therein, and recommending the loan of money to him, is not 
a writing of which forgery could be committed (Foulk's Case, 2 Rob., 836); 
so wrappers of baking powders are not a subject of forgery (Regina v. 
Smith, Dears. & B., 566); nor is a judge’s memorandum-book, which is not 
required by law to be kept I Downing v. Brown, 3 Col, 593); one’s own book 
of account is not the subject of forgery (State v. Young, 46 N. H„ 266 ; 5 
Lawson’s Criminal Defenses, 43) ; nor is a military land warrant, within an
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act which enumerates an “indent” and “public securities" as subjects of 
forgery (United States v. Irwin, 5 McLean, 178) ; so there can be no forgery- 
in Nebraska of a deed of a married woman which is void without acknowl
edgment in the state where executed (Roode v. State, 5 Neb., 174 ; 25 Am. 
Rep., 475) ; nor is an inchoate bill of exchange a subject of forgery (Regina 
v. Harper, 14 Cox, 574 ; 5 Lawson’s Criminal Defenses, 23) ; nor can forgery 
be predicated of an instrument which does not on its face purport to be a 
copy of the record, and such as, if genuine, would be effective, such as a 
fictitious decree of divorce procured in another state (Brown v. People, 86 
Ill., 239 ; 29 Am. Rep., 25 ; 5 Lawson’s Criminal Defenses, 31) ; nor can it be 
predicated on a writing which reads : “ Pay to John Low or bearer fifteen 
hundred dollars in N. Meyer's bill or yours," it not being an order for the 
payment of money or the delivery of goods (People v. Farrington, 14 Johns., 
848) ; nor of the following : “ Let the bearer have one of your smallest with 
load and charge to me,” and signed, it not boiug an order for the delivery 
of a pistol, as urged by the prosecution, or of goods or chattels” (Carberry 
v. State, 11 Ohio St, 410). In this as in nearly all other offenses the intent 
with which the act was done is the controlling element in the case, and if it 
appears that the defendant believed he had authority to make the writing 
or the alteration he must be acquitted. Parmelee v. The People, 15 N. Y. 
S. C„ 623.

The indictment.— As to the indictment, its form and requisites, see Btil
ings v. The State, 7 Am. Cr. It, 188; Com, v. White, id., 192; Rounds v. 
The State, 6 id, 266 ; People v. Alstine, id, 272 ; State v. Garmire, 5 id., 238 ; 
United States v. Carll, 4 id., 246. »

Hendricks v. State.

(26 Tex. App., 176.)

Forgery : Character of instrument forged,
t

An instrument in the following form : “ Mr. Goldstone Please let Bare 
Have the sume of $5 Dollars in Grosses and charge the same to DR F 
T Cook,”— is not incomplete or unmeaning, without the averment of 
extrinsic facts, and is a subject of forgery.

AppeaFfrom district court, Williamson county ; J. C. Townes, 
judge.

The defendant, Jacob Hendricks, was indicted and convicted 
for forgery. From the judgment he appeals.

J. W. Parker, for appellant.
Assistant Attorney-General Davidson, for the state.

/
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White, P. J. As set forth in the indictment, the instrument 
alleged to have been forged is in these ivords, viz. :

“ Prescriptions a Specialty.
“ Taylok, Texas,----- , 188—.

“M--------,
“ Bought of Dr. F. T. Cook,

“ Drugs, Medicines, Toilet Articles, Books, Jewelry, etc.
All bills due first each month.”

“ Mr. Goldstone Please let Bare Have the sume of $5 Dol
lars in Grosses and charge the same to DR F T Cook.”

An order for merchandise may be the subject of forgery. 
Peete v. State, 2 Lea, 513; United States v. Book, 2 Crunch, 0. 
C., 294; United States v. Brown, 3 Crunch, C. C., 208; State 
v. Morgan, 35 La. Ann., 293; State v. Ferguson, id., 1042; 
Horton v. State, 53 Ala., 488; Anderson v. State, 65 Ala., 553; 
Burke v. State, 60 Ga., 157 ; State v. Keeter, 80 N. C., 472; Peo
ple v. Shaw, 5 Johns., 236; Com. v. Fisher, 17 Mass., 46; Rol
lins v. State, 21 Tex. App., 548; Keeler v. State, 15 Tex. App., 
111. “It is not merely a request for the delivery of property, 
but is a writing obligatory promising to pay for the property. 
. . . Such a promise is clearly implied in the clause, ‘ and 
charge the same to me,’ for it would be unreasonable to assert 
that, where a person asks the value of property furnished on 
his order to be charged against him, ho intends that the charge 
shall be a mere idle and senseless form.” Garmire v. State, 
104 Ind., 444, 5 Amer. Crim. Rep. (Gibbons), 238.

The second ground urged in defendant’s motion in arrest of 
judgment is that “ the said instrument in writing, set out in 
the indictment, is of doubtful and uncertain validity, and is 
not apparently good on its face ; and there are no averments 
in the indictment showing said instrument to be effectual as a 
pecuniary obligation.” As otherwise stated in appellant’s 
proposition in his second assignment of error, the position as
sumed is “ that the instrument set out in the indictment is of 
doubtful and uncertain meaning on its face, and there are no 
innuendo averments in the indictment showing it to be valid 
and effectual as a pecuniary obligation ; and therefore it does 
not appear from the indictment that an offense against the 
law was committed. There are no innuendo averments what
ever in the indictment explanatory of tha said instrument.”
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The sole question for our decision on this appeal is whether 
the indictment is valid and sufficient without innuendo or ex
planatory averments as to the words “ bare ” and “ grosses,” 
used in the alleged forged order. “ It is an established rule 
that a written instrument, to be the subject of forgery, must 
be such as would be valid, if genuine, for the purpose intended. 
If void or invalid upon its face, and it cannot be made good 
by averment, the crime of forgery cannot be predicated upon 
it. In other words, if the instrument is absolutely void upon 
its face, it cannot be made the subject of forgery ; but if the 
legality be doubtful, and by proper allegations its legality is 
capable of being shown to the court, it is a subject of forgery.” 
Rollins' Case, 22 Tex. App., 548; Anderson v. State, 20 Tex. 
App., 595: Stale v. Briggs, 34 Yt., 503. It seems to be an 
equally well-settled rule that “ a writing, so imperfect and ob
scure that it is unintelligible without reference to extrinsic 
facts, will not support an indictment for forgery, unless these 
facts are averred, and by the averment it is made apparent 
that it has the capacity of effecting fraud.” Hobbs v. Slate, 75 
Ala., 1. In Rembert v. State, 53 Ala., 467, which is the most 
able discussion of the question we have seen, the court says : 
“ The fact that the paper is incomplete or improper in itself, 
and that without the knowledge of extrinsic facts it does not 
appear that it has the vicious capacity, only renders it neces
sary that the indictment should aver the extrinsic facts. In 
all indictments for forgery at common law it was necessary to 
set out the instrument, so that it would judicially appear to 
the court that it was the subject of forgery. When the instru
ment is complete, perfect, and not void on its face, and when 
it is spoken of as void, illegal in its very frame, or innocuous 
from its character, as in the case of the will not properly at
tested, or the void bill of exchange, or the certificate worth
less as evidence, or the deed void because of the incapacity of 
the grantor, its criminal character was disclosed to the court. 
When the instrument is imperfect, incomplete, and its real 
meaning and terms are not intelligible from its words and 
figures, but are to be derived from extrinsic facts, then when 
such facts are averred, and the instrument, its meaning and 
purport, made intelligible to the court, it appears judicially 
with as much certainty as if the extrinsic facts were on the



'V''

282 AMERICAN CRIMINAL REPORTS.

face of the instrument, and that set out in hæe verba whether 
it has the vicious capacity, and is the subject of forgery.” Id.; 
2 Hawl. Grim. R., 141. Again, it is said in the same case : 
“ Courts are very reluctant to pronounce written instruments 
void for mere uncertainty.” In a recent case in Indiana, it 
was held that “ where, in an indictment for forgery, the in
strument on which the forgery is predicated is set out, with
out! the averment of extrinsic facts explaining it, and it is so 
unoertajp in its terms that it is impossible to tell whether it 
would or would not, if genuine, operate as the foundation of 
another’s liability or right, or have any legal effect whatever, 
the indictment is bad, on motion to quash, for not stating the 
offense with sufficient certainty.” Shannon v. State, 10 N. E. 
Rep., 87. Mr. Bishop says : “ If a writing is so incomplete in 
form as to leave an apparent uncertainty in law whether it is 
valid or not, a simple charge of forging it fraudulently, etc., 
does not show an offense ; but the indictment must set out 
such extrinsic facts as will enable the court to see that, if it 
were genuine, it would be valid. When such extrinsic cir
cumstances are set out, and also proved at the trial, the de
fendant may be convicted, while without them he must be 
discharged.” 2 Bish. Grim. Law (7th ed.), § 545. Mr. Wharton 
says : “ Where an instrument is ine^nplete on its face, so that, 
as it stands, it cannot be the basis of any legal liability, then, 
to make it the technical subject of forgery, the indictment 
must aver such facts as will invest the instrument with legal 
force. . . . But if the meaning of the transaction can be 
sufficiently extracted from the instrument itself, it will not be 
necessary to state matters of evidence so as to make out more 
fully the charge.” 1 Whart. Grim. Law (8th ed.), § 740. Ap
plying these principles of law to the validity of the instrument 
set out in the indictment, and copied above, both with refer
ence to its being a subject of forgery, and being sufficiently 
averred in the allegations of the indictment without any ex
planation of its terms, in the light of extrinsic facts, it seems 
clear to our minds that the indictment is sufficient, is not liable 
to the objections urged, and that the motion in arrest of judg
ment was properly overruled. On its face the instrument was 
an order for merchandise or goods or property of some kind, 
and no explanation or averment of extrinsic facts was neces-
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sary to show that such was its character. Such an indictment, 
we have already seen, may be the subject of forgery. It is 
evidently an order for five dollars’ worth of something. What 
that something was we may not know, but we do know that 
it was property having value ; and, though not known to us, 
might doubtless have been as well known to defendant, to D$. 
Cook, to Goldstone, the drawee, and thousands of others, as 
is the word “• groceries ” known to the commercial world. If 
Goldstone, the drawee, had filled and taken up this order, and 
it had been the genuine act of Cook, there can be no question 
but that Cook would have been liable to him for the $5. The * 
instrument, as set out, is neither incomplete, unmeaning nor 
unintelligible, and needed no explanation to make it the sub
ject of forgery. No reason has been made to appear why the 
judgment of conviction in this case should be set aside, and it 
is therefore affirmed.

People v. Swetland.

(77 Mich., sa)

Uttering Foroed Instrument: Discharge of mortgage — Evidence.

1. The recording of a forged discharge of a mortgage constitutes the utter
ing of a forged instrument as an “acquittance and discharge for 
money,” though the note secured is still outstanding, as the discharge, 
if genuine, would discharge the note as well as the lien.

2. On an information for uttering a forged release of a mortgage, by re
cording the release, the mortgagee, by whom the instrument purported 
to be signed, testified that he did not sign it The notary whose name 
appeared on the instrument testified that he was almost certain that 
he did not take the acknowledgment The two witnesses whose 
names appeared, and were necessary to a valid execution of the in
strument were not sworn, nor did their names appear on the informa
tion. Held, that they were necessary witnesses for the people, and 
must be produced or their absenefe accounted for.

8. The notes secured by the mortgage were in evidence, and showed pay
ments of interest made after the recording of the discharge. The mort
gagee testified that these payments were received by him from a certain 
person to whom they were made, and who had the papers in his office. 
Held, that this testimony was improper unless supplemented by that of 
the person receiving the payments, as it might have been used as show
ing tlie falsity of the discharga
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4. Testimony of a person that, about a year after the discharge was re
corded, defendant mortgaged the same land to him, and furnished an 
abstract which was identified in evidence, and showed the former mort
gage discharged, was competent, both as showing a motive for utter
ing the discharge and as tending to prove that she uttered it knowing 
it was forged.

5. The record of a mortgage of part of the land covered by the discharged
mortgage, and executed after the filing of the discharge, was inadmis
sible without proof connecting it in some way with the transaction in 
question, as the jury might infer that an abstract similar to the one in 
evidence was given, or be prejudiced against defendant as having 
wronged the mortgagee.

6. It was not necessary under the information to prove the corpus delicti
before proving admissions of defendant, as the corpus delicti depended 
for its existence on the acts and intent of defendant

Exceptions from circuit court, Kalamazoo county ; Buck, 
judge.

"!Jennie M. Swetland, convicted of uttering a forged instru
ment, brings exceptions.

Wm. Shakespeare and E. M. Irish, for respondent.
Geo. P. Hopkins and Wm. G. Ilmcard, for the people.

Mouse, J. On the 25th day of July, 1885, the respondent 
bought of George W. Parker a piece of land in Kalamazoo 
county. On the same day she executed a mortgage for $700 
to him upon the said land. The theory of the prosecution in 
this case, as developed on the trial, was that the respondent 
or some one else forged a discharge of this mortgage, and that 
she put it on record or caused it to be recorded, and after
wards used the abstract showing said mortgage to be dis
charged to effect two other loans,— one from D. T. Allen and 
the other from Mrs. Amy E. Day. The respondent was tried 
and convicted in the Kalamazoo circuit court for uttering this 
forged discharge. The case is brought here on exceptions be
fore sentence. The respondent was charged with uttering and 
pulishing “ as true a certain false, forged and counterfeited 
acquittance and discharge for money of a certain real estate 
mortgage,” and the alleged forged discharge is set out in full 
in the information.

It is contended that there was no evidence of uttering as 
charged in the information. The evidence showed that either
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the respondent or her sister took the false discharge to the 
office of the register of deeds and had it recorded and took it 
away again. It is claimed that the mere taking of it to be 
recorded was not ahvuttering. That it certainly was not the 
uttering of it as an “ acquittance and discharge for money.” 
It is said the mortgage was collateral to the notes which rep
resented the debt, and that these notes were still held by 
Parker, and the only effect of putting the discharge on record 
was to show the real estate apparently clear of the lien. There 
may be some ingenuity in this argument, but there is no merit 

^ in it. If this false discharge had been genuine, as it purported 
to be, it would have been an acquittance and discharge, not 
only of the lien upon the real estate, but of the notes as well, 
and would therefore have been an acquittance and discharge 
for money. It would have been the voucher or receipt for 
the payment of $700, the amount secured by the mortgage. 
But we think error was committed upon the trial. This dis
charge purported to be signed by George W. Parker, the 
mortgagee, and to have been acknowledged before James H. 
Kinnane, an attorney and notary public at Kalamazoo, and 
witnessed by C. W. Swetland and M. A. Iiascall. Parker tes
tified that he never signed any such discharge, and Kinnane 
was quite certain that he never took any such acknowledg
ment. The discharge itself was not produced, nor was its 
absence fully accounted for. The record of the instrument 
was produced by the register of deeds, Mr. Simmons. He 
could not remember who left it for record or who took it 
away, except that either the respondent or her sister brought 
it to his office, and the same person that brought it took it 
away. When the record of the discharge was offered in evi
dence it was objected to by the defense on the ground that it 
was secondary evidence, and that it did not yet appear that 
the original instrument was lost, and no notice to produce it 
had been given. Mr. Howard, of the prosecution, then said : 
“ If you prefer the original discharge, we ask you to produce 
it here in court.” Mr. Irish, forthe defense: “We have re
ceived no notice to produce it.” Mr. Howard: “ I give you 
notice now.” Mr. Irish: “ We have nothing to say about the 
proposition, because it does not come in the proper form or at 
the proper time.” The court declined to pass upon the ques-
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tion finally at this time, but'Admitted the record of the instru
ment, as he stated, pro forma. Upon other evidence being 
introduced, the record was permitted to stand in lieu of the 
original instrument. J
1 The counsel for the people in this court claim that this rec
ord, under the statutes of this state, was original evidence, 
and could be used as such without reference to the original; 
that it was neither necessary to produce the original false dis
charge nor account for its loss. See How. St., § 5685. Wo 
do not think this statute applies where the question of the for- 
ger}r of the original instrument is in issue either in a criminal 
or civil suit. Where the main issue is whether a deed, mort
gage or discharge of mortgage has been forged, the original 
instrument is the best evidence, and ought to be produced, if 
it can be. But it is further claimed by the counsel fof the 
people that, if this be so, when the original discharge was 
traced into the hands of the respondent it was sufficient ; that 
the instrument was then satisfactorily accounted for, and that 
no notice to produce it was necessary ; that such a notice 
would be, in effect, compelling the respondent to give evidence 
against herself. We agree with counsel that when an instru
ment claimed to be forged is last shown in the hands of the 
person accused of forging or uttering it, then secondary evi
dence may be given of its contents, and without notice to the 
accused to produce it. But it never became by any means 
certain in this case that it was last in the hands of respondent. 
The proof showed it to be quite as likely in the hands of her 
sister as herself. No attempt appears to have l>ecn made to 
find the original instrument, or to secure the testimony of the 
sister, whose name does not appear in the record. Another 
thing. It is the duty of the prosecuting attorney to furnish 
all the evidence within his power bearing upon the issue of 
guilt or innocence, in relation to the main issue, or to give 
some good exet se for not doing so. This rule has been fre
quently applied to the eye-witnesses of a transaction, unless 
the number were so great as to make the testimony merely 
cumulative. But in this case the main issue was whether or 
not this discharge was a false one,— a forgery. The uttering 
of it, unless it were forged, could not be a crime. There were 
the names of four persons attached to this instrument,— the



PEOPLE v. SWETLAND. 287

alleged maker, Parker ; the notary, \Kinnane ; and two wit
nesses, who were necessary, if it was a Vtdid discharge and to 
be recorded, M. A. Hascall and 0. W. S wetland. They were 
eye-witnesses of the execution of this paper,if it was genuine; 
they were all material witnesses as to its truth or falsity. 
Parker and Kinnane were sworn, but no mention is made in 
the record of the two witnesses save as thar names appear 
upon the record of the discharge as being witnesses to its exe
cution by Parker. /Their names were not put upon the infor
mation, and there is no showing made why they wfre not 
called as witnesses. It is not claimed that these names are 
fictitious, and that no such persons are in existence, or do not 
live in Kalamazoo. It is very clear to my mind that in the 
absence of this original discharge it was the duty of the pros
ecuting attorney, under the repeated decisions of this court, 
to bring the four persons, and all of them, if they could be 
found, into court as witnesses in behalf of the people.

As this case stands upon the record before us, the falsity of 
this discharge rests entirely upon oral testimony, without the 
instrument itself, with which to test the genuineness or falsity 
of the signatures, or to aid there collection of the witnesses. 
Parker, who is certainly interested financially in the issue, 
swears absolutely that he never made the paper. Kinnane 
thinks, and is almost certain, that he never took the purported 
acknowledgment, but he has taken too many acknowledg
ments, in too many different places, to swear positively that 
he did not take it. Simmons, the register of deeds, the only 
person sworn who testifies to having seen the original dis
charge, swears that he believes the acknowledgment to have 
been in the handwriting of Kinnane. Now, it will readily be 
seen that the evidence of these two purported witnesses, lias- 
call and Swetland, becomes most important.- If these persons 
exist, and cun be found, the people and the respondent are 
both entitled to their testimony, and as a part of the direct 
evidence on behalf of the prosecution. Unless they arc mere 
myths, or cannot be procured, the people could not well ask 
the jury to find beyond a reasonable doubt that this instru
ment was a forgery. If the names were fictitious, that fact 
alone would be strong, if not conclusive, evidence that the in
strument was forged, and it appears strange that this was not



288 AMERICAN CRIMINAL REPORTS.I

shown, if it be true. If the persons named as witnesses exist, 
their names should be placed on the information before the 
next trial, and they must be produced on such trial, and sworn 
as witnesses on behalf of the people, if their attendance can 
be procured. Their testimony is a necessary part of the 
people’s case, under the rules, and cannot be omitted without 
good excuse. The record of the mortgage given by respondent 
to Parker was admitted in evidence against the objection of 
the counsel for respondent. There was no error in this. 
There was no question as to the genuineness of the instrument, 
and the record of it was authorized to be read in evidence 
under the statute. How. St., § 5685.

The original mortgage was afterwards introduced, for the 
apparent purpose of proving that it had never been paid. 
The notes accompanying the instrument — one for $200 and 
the other for $500 —were also offered in evidence. Upon 
these notes indorsements of interest appeared as having been 
paid since the recording of the discharge. Mr. Parker was 
permitted to testify that this interest had been received by 
him from Mr. Coleman, to whom it was paid ; Coleman hav
ing the notes and mortgages most of the time in his office. 
Coleman was not sworn. This evidence should not have been 
allowed to stand in the case, unless supplemented by Coleman’s 
testimony. It could have been used, and probably was, as a 
circumstance tending to show that the discharge was a false 
paper. And yet there was no evidence but this hearsay testi
mony of Parker that any interest had been paid on this mort
gage by the respondent or any one in her behalf. Frank E. 
Knappen, who was prosecuting attorney at the time respond
ent was arrested, testified to certain admissions made to him 
by her. Ilis evidence was to the effect that the respondent 
came to him of her own accord, and voluntarily made her 
statement to him, without any inducement or hope being held 
out to her in any manner. The respondent gave testimony 
tending to show the contrary. The court very properly left 
this conflict of testimony with the jury, and instructed them 
that, in order to use or take into consideration the respondent’s 
statement to Knappen, they must find beyond a reasonable 
doubt that the statement was purely voluntary, and “ made 
freely, of the respondent’s free will, without any hope of favor
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or fear of the consequences.” This was certainly as favorable 
t > the respondent as the law permits, if not more so. For if 
no inducements of any kind are held out by an officer to an ac
cused person, nor any threats made, the accused may make a 
statement to such officer, hoping thereby to gain favor or es
cape punishment ; but for that reason it will not be rejected, 
if it is voluntarily made, without any influence be exerted by 
the officer. The fact that a person arrested for n crime may 
of his own accord tell the truth or a lie to screen himself or 
gain favor with the officers bf the law does not prevent his 
statements so made from being used against him. It is only 
when statements are drawn out by some artifice, promise or 
threat, which induces the hope of benefit, or acts upon the 
fears of the accused, or made under compulsion, that the law 
precludes their being used as admissions. If they are free and 
voluntary, without the influence of threats or promises, arti
fice or redress, then the motive or intent of the accused in 
making the statements is not material as regards the question 
of their admissibility in evidence.

The court also instructed the jury that the burden of proof 
was upon the people to show the statements to have been 
voluntary. The testimony of D. T. Allen was material and 
admissible. The discharge was dated August 10, 188(1. Au
gust 8, 1887, the respondent executed a mortgage for §350 to 
Allen upon part of the lands embraced in the Parker mortgage. 
Allen testified that the respondent, when she negotiated the 
loan, furnished him with an abstract of the title of the land. 
This abstract ho identified, and it was introduced in evidence, 
showing the Parker mortgage as discharged. It is claimed by 
respondent’s counsel that, while this might have a tendency 
to show her guilty of obtaining money of Allen under false 
pretenses, it had no bearing upon her guilt or innocence of the 
offense for which she was being tried, and it was therefore 
prejudicial as well as incompetent evidence in this case. AVe 

^toik it had a direct bearing upon the issue in this case. It 
not only presented a motive upon respondent’s part for the 
rommission of the crime charged against her, but it had a 
tendency to prove that she uttered this alleged false discharge 
knowing it was forged. She must have known what the ab
stract contained, and she uses it knowing it to be false, if it 
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were forged, for one of the purposes which may have been, 
and probably was, the object of uttering this forged discharge 
by placing it upon record. Such placing upon record must 
have been either for the purpose of selling the land apparently 
free from any lien, or obtaining a loan upon it under the same 
appearance of the title, or for the purpose of defrauding the' 
mortgagee. The fact that she deliberately uses this discharge, 
by means of this abstract, to obtain a loan, knowing that the 
mortgage is undischarged, is a most weighty circumstance, 
tending to show that she recorded this discharge, or directed 
its record, knowing it to be forged. Indeed, the presenting 
of this abstract, when she knew it to be false, was an uttering 
of this discharge with intent to defraud.

But the court erred in permitting the record of a mortgage 
executed by respondent upon some of the lands covered by 
the Parker mortgage to Mrs. Amy E. Day to be admitted in 
evidence. The mortgage was for $200, and on other lands 
than those embraced in the mortgage to Allen, and dated 
September 16, 18S7. Mrs. Day was not called as a witness, 
and none of the circumstances of the inception of this instru
ment were laid before the jury. When the record was offered, 
objection was interposed to its admission by respondent's 
counsel as being irrelevant and immaterial. “ The Court. IIow 
is it proposed to connect it with this transaction ? Mr. Howard. 
Only showing that this is a mortgage covering the same land, 
put on shortly after this discharge was recorded.” If this 
mortgage had been obtained in the same way as the Allen 
mortgage, by the showing of the same or a similar abstract of 
title, such fact would have been admissible, but the name of 
the witness testifying to such fact ought to be on the informa
tion, for the benefit of the respondent. By the admission of 
this record of the mortgage the jury might infer these facts 
without proof, because of the Allen transaction, or be prejudiced 
against the respondent, because it would look as if she had 
also wronged Mrs. Day. This mortgage had no business in 
the case, unless it was connected by some evidence, as in the 
case of the Allen mortgage, with the issue, to wit, the falsity 
of the discharge and the respondent’s knowledge of such 
falsity. We find no other errors in the trial, and no error in 
the order of the admission of the proof, save as heretofore 
noted.
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It is claimed that, until the corpus delicti was proven, the 
statements of the respondent to Knappen were not admissible. 
There are some cases where the corpus delicti—generally in 
homicide — is clearly separated and distinct from the question 
as to who committed the offense, if any is found to have been 
committed. In such cases the evidence to establish the corpus 
delicti must first be given, before acts or admissions of the ac
cused can be put in evidence. But the present case is one 
where the body of the offense — the uttering of a forged in
strument, knowing it to be false — is so intimately connected 
with the question whether or not the respondent is guilty of 
the crime that there can be no such separation. The corpus 
delicti in this case depends entirely for its existence upon the 
acts and intent of the respondent, so that her acts and admis
sions, if admissible at all, were admissible at any stage of the 
proceedings upon the trial. The conviction of the respondent 
must be set aside, and a new trial granted.

Sherwood, C. J., and Champlin and Long, JJ., concurred. 
Campbell, J., did not sit.

Franklin v. State.

(SB fia., 570.)

Former Jeopardy : Nolle prosequi entered without prisoner's consent

That a nolle proscqtti was entered without the prisoner’s consent after 
issue was joined and the jury were sworn will bar a subsequent indict
ment for the assault with intent to murder, where the first indictment 
alleged that offense, and was good and sufficient for a simple assault 
even if not so for the aggravated assault charged. There can be no 
second jeopardy as to either grade of assault, and, as the major includes 
the minor, the second indictment comprehends the same simple assault 
of which the accused was acquitted on the first indictment

Error from superior court, Chatham county ; Falligant, 
judge.

IF. IF. Osborne, by S. B. Adams, for the plaintiff in error. 
IF. IF. Fraser, solicitor-general, for the state.
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Per Curiam. The constitution (Code, § 5000) declares: 
“ No person shall be put in jeopardy of life or liberty more 
than once for the same offense, save on his or her own motion 
for a new trial after conviction, or in case of mistrial.” Our 
statute law (Code, § 4049) declares that “no nolle prosequi 
shall be entered on any bill of indictment after the case has 
been submitted to the jury, except by the consent of the de
fendant.” That jeopardy begins when the jury are impaneled 
and sworn is the rule recognized in Georgia. Newsom v. Slate, 
2 Ga., 60; Reynolds v. State, 3 id., 53; Nolan v. State, 55 id., 
521. And the same view is taken by the better authorities 
elsewhere. Big. Estop., p. 89; 1 Ilcrm. Estop., § 419. In this 
case, after “not guilty” was pleaded and the jury were sworn, 
and without the prisoner’s consent, a nolle prosequi was en
tered on the first indictment. That indictment, after charg
ing and accusing the plaintiff in error, Thomas Franklin, with 
the offense of assault with intent to murder, proceeded as fol
lows : “ For that the said Thomas Franklin, in the county of 
Chatham, and state of Georgia aforesaid, on the 14th day of 
November, in the year of our Lord 1889, with force and arms, 
in and upon one Sol Williams, in the peace of said state being, 
did unlawfully, wilfully, feloniously and of his malice afore
thought, make an assault ; and with a certain pistol loaded 
with gunpowder and leaden ball, said pistol so loaded being a 
weapon likely to produce death, in, at, towards and upon him, 
the said Thomas Franklin, did unlawfully, wilfully, feloniously 
and of his malice aforethought to kill and murder, contrary 
to the laws of said state, the good order, peace and dignity 
thereof.” By the aid of punctuation and emphasis (which we 
supply), it will be seen that this indictment may be made con
sistent in all its parts, and a good indictment, not only for a 
simple assault, but for an assault with intent to murder, by 
the use of a weapon likely to produce death. Without these 
aids it would be ambiguous, and would doubtless be amenable 
to a special demurrer, but would not, we arc inclined to be
lieve, be so defective as to warrant angri est of judgment had 
the accused been found guilty upon it of the aggravated as
sault for which he was indicted. Bishop says : “ The doctrine 
is general that the court will consult sound sense, to the dis
regard of captious objections, in looking for the meaning of
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allegations in an indictment. Moreover, of two permissible 
constructions, it will adopt the one sustaining the proceeding.” 
And again : “ It ought not to be ambiguous ; and, if really 
equivocal, it will be inadequate. But, referring to a milder 
sort of ambiguity, Chitty observes ‘ that, where a matter is 
capable of different meanings, that will be taken by the court 
which will support the proceedings, not that which would de
feat them.’ And ‘ it does not seem to clash with any rule of con
struction, applied even to criminal proceedings, to construe it 
in that sense in which the party framing the charge must be 
understood to have used it, if he intended his accusation to 
be consistent.” 1 Bish. Cr. Pro., §§ 356, 510. And the rule 
of our code is, that an indictment is sufficient which charges 
the offense in the language of the code, or so plainly that the 
nature of the offense charged may be easily understood by 
the jury. Code, § 4628. Surely the jury might have under
stood from the language of this indictment, construed all to
gether, that Thomas Franklin attempted to kill and murder 
Sol Williams, not by shooting at himself, but by shooting at 
Sol Williams. But, be this as it may, the indictment certainly 
charges an assault by Franklin upon Williams, and, therefore, 
whether it be good for an aggravated assault or not, Franklin, 
under our law, could have been legally convicted upon it of a 
simple assault. Sard v. State, 55 Ga., 319; Rataree v. State, 
62 id., 245. Inasmuch, therefore, as the punishment for a 
simple assault may be imprisonment with or without labor 
(Code, § 4358), the accused was undoubtedly put in jeopardy 
of his liberty by this first indictment.

The second indictment is for the same aggravated assault 
intended to be alleged by the first, and therefore comprehends, 
necessarily, the offense of simple assault (Lumpkin, J., in 
Jacobs v. Shite, 20 Ga., 841), of which the accused might have 
been convicted on the first, and of which he has, in effect, 
been acquitted by the nolle prosequi entered without his con
sent. Should the second indictment be tried, he may be con
victed thereon of a simple assault by exactly the same evidence 
which would have supported the first, and without that evi
dence he could not be convicted upon the second of any offense 
whatever ; for the criminal transaction to which both relate is 
one and the same. In other words, to warrant any convic
tion whatever on the second indictment, it would be necessary
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to adduce as much evidence applicable to the first as would be 
requisite to support the first. /This is the ordinary, and gen
erally recognized, test of identity of the offense where former 
jeopardy or former conviction or acquittal is pleaded. Roberts 
v. State, 14 Ga., 8 ; 1 Ilerin. Estop., § 422 ; 1 Whart. Ev., § 787 ; 
2 Tayl. Ev., § 1705 et seq. It is true that an assault with intent 
to murder is a statutory felony, and a bare assault is a mis
demeanor; but where the same offense in one grade or degree 
is a felony, and a misdemeanor in another, there is with us no 
obstacle to convicting for the misdemeanor on the trial of an 
indictment for the felony. And the code (section 4075) pro
vides that, “ upon the trial of an indictment for any offense, 
the jury may find the accused not guilty of the offense charged 
in the indictment, but guilty of an attempt to commit such 
an offense, without any special count in said indictment for 
such attempt, provided the evidence before them will warrant 
such finding.” In view of this provision, it is certain that, 
after trial for any offense, whether a felony or a misdemeanor, 
and complete acquittal, there could be no subsequent indict
ment for an attempt ; and, in view of the rule against a sec
ond jeopard}7, it seems to us scarcely less certain that, after 
acquittal or conviction on an indictment for attempt, there 
could be no subsequent indictment for the offense itself.

According to sound principle and the weight of sound au
thority, not only where two indictments each contains all the 
necessary constituents of a compound offense, such as an ag
gravated assault, or an assault and battery, but where one 
contains them all, and the other enough of them to constitute 
a minor offense, a conviction or acquittal upon either indict
ment will, under the strict rule of former jeopardy, bar the 
other, provided that, by the law of the forum, a conviction 
for the minor offense may be had upon an indictment for the 
major. Plural jeopardy as to the minor is no less obnoxious 
than like jeopardy as to the major. State v. Chaffin, 2 Swan 
(Tenn.), 493; State v. locklin, 59 Vt., 654; State v. Ingles, 
2 Ilayw. (N. C.), 4; State v. Shepard, 7 Conn., 54; State v. 
Smith, 43 Vt., 324; Mitchell v. State, 42 Ohio St., 383; State 
v. Stanly, 4 Joncs (N. C.), 290; Dinkey v. Commonwealth, 
17 Pa. St., 126; Fox v. State (Ark.), 8 S. W. Rep., 830; 1 
Arch. Pr. & PI. (8th ed. by Pomeroy), 338 et seq.; 1 Whart. 
Or. L., §§ 563, 565; 2 Tayl. Ev., § 1708 et seq.; 1 Bish. Cr. L.,
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§§ 1057, 1058. Bishop’s language is as follows, and seems de
cisive of the question : “ Where the conviction or acquittal is 
upon an indictment covering no more than one of the smaller 
crimes included, as before mentioned, within a larger, will it 
bar fresh proceedings for the larger? If it will not, then the 
prosecutor may begin with the smallest, and obtain successive 
convictions, ending with the largest ; while, if he had begun 
with the largest, he must there stop,— a conclusion repugnant 
to sound sense. Besides, as a larger includes a smaller, it is 
impossible one should be convicted of the larger without being 
also convicted of the smaller ; and thus, if he has been so found 
guilty or not guilty of the smaller, he is, when on trial for the 
larger, in jeopandy a second time for the same, namely, the 
smaller. Some apparent authority, therefore, English and 
American, that a jeopardy for the less will not bar an indict
ment for the greater, must be deemed unsound in principle ; 
and, even in authority, the doctrine which holds it to bé a bar 
is sufficiently established in general. ... A person con
victed of an assault only is protected thereby from prosecu
tion for the battery, because, said Totten, J., ‘ the one is a 
necessary part of the other ; and, if he bo now punished for 
the battery, he will thereby be twice punished for the assault.’ 
And, according to the general and better doctrine, a convic
tion or acquittal of a common assault will bar proceedings for 
an assault with intent to do great bodily harm, and other as
saults aggravated in like manner.” In JH+hhj v. Covnnon- 
wealth, supra, Black, C. J. (the great Jeremiah S. Black, of v 
Pennsylvania), said : “ The right not to bo put in jeopardy a 
second ti/te for the same cause is as sacred as the right of 
trial by jury, and is guarded with as much cai*e by the com
mon law and by the constitution.” A faithful guardianship 
of this sacred right constrains us (reluctant though we arc to 
do so in view of the facts of this special case, the miscarriage 
of justice being apparently due to a mere slip or accident) to 
hold that the plea of former jeopardy was a good and suffi
cient answer to the second indictment, and that the court 
erred in overruling the same.

Judgment reversed.
Note.— What unit support defense,— It must be shown that defendant 

was legally tried, or put upon trial, upon an indictment free from error, in a

\
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court having, jurisdiction of the particular offensa Daniels v. State, 78 Ga., 
98. An interesting phase of this subject arose recently in Texas in the case 
of Rudder v. The State, 15 8. W„ 117. The defendant was placed upon trial 
charged with murder. After the hearing the jury retired and remained out 
for two days, when they came into court and reported they could not agree. 
The defendant was not present, but his counsel was and objected to their 
discharge! The court, however, discharged the jury and again placed the 
defendant upon trial. The plea of former jeopardy was interposed, over
ruled, and the defendant convicted. Upon appeal the supreme court says : 
“Our statutes provide that ‘in all prosecutions for felonies the defendant 
must be personally present on the trial.’ Code Grim. Proc., art 590. His 
presence is especially/equired wheh certain proceedings are had. Id., arts. 
695-698. He must be present when the verdict is read. Art 711. These are 
the only statutes on the subject But jeopardy is a constitutional right and 
it is not to be restricted or abridged by statutory provisions or omissions. 
We have no express rule with regard to the presence or absence of a defend
ant when the jury are to be discharged on account of a failure to agree, but 
it is declared that ‘ whenever the code fails to provide a rule of procedure 
in any particular state of case which may arise, the rules of the common law 
shall Be applied and govern.’ Id., art 27. At common law the well-estab
lished practice is that a prisoner accused of felony shall appear in per
son in all proceedings had in his case. 1 Chit Grim. Law, 411, 414 ; 
Sperry v. Com., 9 Leigh, 623. ‘This necessity for the presence of the defend
ant in a capital case exists through every stage of the trial.’ See a most 
elaborate and valuable note to Sperry v. Com., 1 Lead. Grim. Cas. (2d ed.), 
433. See, also, Qibson v. State, 3 Tex. App., 437 ; Sweat v. State, 4 Tex. App., 
617. In Ma pen' Case\ 13 Tex. App., 85, it is said : ‘It is an improper practice 
to take any step or have any proceeding, however trivial, formal, or unim
portant it may appear to be, when the defendant is not present ; and it is 
material error which will render the proceeding absolutely void where such 
proceeding is had during the trial of the cate in the absence of the defend
ant’ See, also. Oranger v. State, 11 Tex. App., 454. Mr. Bishop says : “The 
prisoner’s right to lie present at the rendition of the verdict is perfect ; at 
least unless he waives it And he is also entitled do be present when, if the 
jury cannot agree, the court therefore discharges them. To discharge them 
in his absence is in law to acquit him.’ 1 Bisk Grim. Proc. (3d ed.), § 272. 
In State v. Wilson, 50 Ind., 487, it was held that ' where on the trial of an in
dictment for murder, after the jury had been deliberating on their verdict 
for thirty-two hours, and after they had answered that there was no prolla
bility of their agreeing upon a verdict, the court discharged the jury with
out the presence of the defendant, he being conlined in jail, such discharge 
might be pleaded in liar of further prosecution.’ That case is directly in 
point with the one we are considering, and is, in our opinion, supported by 
reason and authority. As stated above, the prosecution in this case de
murred to defendant's plea of former jeopardy, and the court struck out 
said plea on said demurrer. The plea, in our opinion, was upon its face a 
good one, and the court erred in sustaining the demurrer and striking it out 
There is no controversy as to the facts upon which the plea was based. We 
have stated them substantially. These facts establish to our minds most
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clearly a case of former jeopardy. Our constitution and our laws declare 
that ‘ no person, for the same offense, shall be twice put in jeopardy of life 
or liberty.’ Bill of Rights, § 14 ; Code Crim. Proc., art 9. Having been 
once put in jeopardy on this indictment the defendant could not again be 
legally put upon trial under it Therefore the judgment is reversed, and a 
further prosecution of this case is dismissed.”

For a full discussion of this subject, see the following cases and notes 
thereto : inlands v. Com., 0 Am. Cr. R, 8119 ; Coin. v. Fitzpatrick, 7 id., 199; 
Com. v. Arnold, id., 310 ; Bloomer v. State, 8 id., 87 ; State v. Morgan, id., 
149 ; People v. Gordon, id., 20 ; Flagg v. People, id., 70 ; State v. Colgate, 0 
id, 71 ; Adams v. The State, 4 id., 309; People v. Dolan, id, 808; Taylor v. 
The State, id, 30 ; Garvey's Case, id., 254 ; Drake v. The State, 320 ; and 
other cases cited in each volume of this series. As to acts made offenses 
under the state and municipal law, see Hughes v. The People, 5 id, 80.

ridence

ünt v. State.

N. J. L., 490.)

Fornication : Evidence — ffiygle state of complaining tritness — Resem
blance between bastard and putative father.

1. The omission to prove that the complaining witness in an indictment
for fornication was a single woman is not error; the single state, 
being the natural state, will be presumed until testimony to the con
trary is offered

2. Upon the trial of an indictment for fornication, where both the bastard
and the 'putative father were viewed by the jury, the jury may con
sider whether there is a resemblance or not between them. In such 
cases, the proper instrument of proof is inspection by the jury, and 
not the testimony of witnesses^

Error to court of quarter sessions, Camden county ; Ilugg, 
Wools!on anil Gaunt, judges.

A rimed at February term, 1888, before Beasley, C. J., and
Magic and Garrison, JJ. f

Howard Harrow, for plaintiff in error. 
Richard 8. Jenkins, for defendant in error.

Garrison, J. This is an indictment for fornication, brought 
here by writ of error. In bis argument before this court, the 
counsel for t,he plaintiff in error relied upon two points. The 
first of these was the omission of the state to prove that the
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complaining witness was a single woman. This exception is 
not tenable. The indictment, it is true, charges that the per
son with whom the flefondant committed fornication was a 
single wopian. The single state is, however, the natural, and, 
during early life, the only possible one ; nor is there any period 
at which it is necessarily terminated or merged into marriage. 
In the absence, therefore, of testimony tending to the contrary, 
the presumption is that the celibacy which existed during 
puellescence continues. Therefore, until drawn into actual 
question, no affirmative testimony on this point was required 
from the prosecution.

The other point presented was that the trial court refused 
to charge the jury “that they must find a verdict upon the 
testimony in the case from the mouths of witnesses, and not 
from their own view of the resemblance of the child alleged 
by the complaining witness to be the issue of the alleged for
nication, and that, as matter of law, the jury had no right to 
consider whether the child looked like the defendant or not.” 
It was probably the object of counsel to raise by this excep
tion the question whether the resemblance of a child to its 
alleged parent may be considered by the jury, and, if so, upon 
what evidence. The record, however, does not present so 
broad a question. Neither upon objection to evidence, nor 
upon comment of counsel, nor upon exception to the charge 
of the court, is error assigned in this particular. At the 
close of the trial the court was requested to charge the 
jury that they had no right to consider the question of re
semblance, although the natural material for such an inquiry 
had been viewed by them as a necessary incident of the trial. 
It is upon an exception to the refusal of the court to so charge 
th$t error is assigned. I think it is extremely doubtful whether 
error cad Be predicated upon the refusal of a court to charge 
against intangible impressions, arising naturally from the in
cidents of a trial, where no foundation, by objection or other
wise, has been laid. If we give, however, to the exception 
under consideration the fullest significance claimed for it, two 
questUms arc presented: First. Is the resemblance between 
the cmld and the alleged father a relevant matter? .And sec
ond, if relevant, should it be determined by inspection, or by 
the testimony of witnesses?
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In considering the first of these questions, viz., as to the 
relevancy of resemblance as an element of proof, it is clear 
that testimony of this character must be treated as a class. 
Thus viewed, whatever opinion may be held as to the illusory 
nature of suotfeAlcncc in cases like the present, there is no 
question that, as if class, resemblances are admitted wherever 
relevant. In ea*s involving handwriting, for instance, it has 
always been deeinet^ertinent to have a comparison of hands. 
Likewise in sales by saHiple, in patent cases, in trade-mark and 
infringement suits, resemblance is of the essence of the proof. 
Nor can it be said that the tendency of recent applications of 
this rule has been towards restriction,— rather the reverse. 
In the courts of a sister state, New York, operas have been 
jterformed in court, and comic songs sung, plagiarized papers 
have been read, and the so-called materialization of spirits ex
hibited,— all within the scope of the doctrine of the relevancy 
of resemblance; while in a case now pending in the courts of 
Pennsylvania a board of experts have been ordered to inspect 
a certain contrivance called the “ Keeley Motor,” with a view 
to the determination of its resemblance-or mechanical equiva
lency to a motor described in plaintiff’s partnership bill. 
Examples of the application of the same rule to family like
ness are not wanting. In the notorious Douglass Case (House 
of Lords, 1769), Lord Mansfield allowed the resemblance of the 
appellant anil his brother to Sir John Stewart and Lady Jane 
Douglass to be shown, as well as their dissimilarity to those 
persons whose children they were supposed to be ; while as 
late as 1871, Lord Chief Justice Cockburn, in the Tiehbome 
Case, held that the resemblance of the claimant to a family 
daguerreotype of Roger Tiehbome was relevant, and inti
mated that comparison of features between the claimant and 
the sisters of Arthur Orton would be permitted. The exten
sion of this rule to eases of family likeness in bastardy and 
other suits of alleged parentage cannot be questioned seriously 
on principle; the illusory nature of such resemblances rather 
imposing a duty on the court in conjunction with the ad
mission df the proof than militating against the relevancy of 
the inquiry. Such has been the view taken by tlio courts 
in this country. In Garvin v. State, 52 Miss., 207, an indict
ment rested on the ground that the defendant was a colored
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man. Of this there was no proof ; bat, as the defendant had 
been before the jury, the court held that their inspection did 
away with the necessity of proof; saying: “Juries may use 
their eyes as well as their ears.” In Jones v. Jones, 45 Md., 
148, the court permitted the jury to judge as to a personal 
resemblance, but not to hear testimony on that subject, upon 
the ground that, when the parties are before the jury, what
ever resemblance there is will be directly apparent, but to 
permit third persons to give their opinions would be raising 
a class of experts where expertism does not exist. In Iowa 
the courts have held, on the question of resemblance of a 
bastard to its alleged father, that an infant two years old 
might be exhibited to the jury (State v. Smith, 54 Iowa, 104, 
while a babe of three months could not be shown. State v. 
Dai forth, 48 Iowa, 43. This discrimination rests upon a physi
ological notion adopted by the court, which can scarcely find 
justification as a rule of evidence. In Risk v. State, IV Ind., 
152, a child of three months was put in evidence. The court 
held that, us there had been no objection to the evidence, the 
jury had a right to consider it. In North Carolina, in the 
case of State v. Woodruff, 07 N. C., 89, the charge of the court, 
that the resemblance of a bastard to the defendant was rele
vant, was held good. In the case of Warlickv. White, 70 N. C., 
175, the question was whether the girl was of mixed blood. 
Plaintiff had subpoenaed the girl for the sole purpose of hav
ing hec seen by the jury. Upon objection being made, the 
court overruled the offer. Held, on appeal, that the court 
erred; that,on a question of mixed blood, the offer to exhibit 
the girl should have been permitted. In the cases in New 
York which prohibit testimony upon resemblances, the ques
tion of view by the jury does not arise; but in Petrie v. 
Howe, 4 Thomp. & C., 85, the court, in rejecting testimony, 
says: “If this species of physiological evidence is admissible, it 
should not be covertly introduced.” In that case, which was 
for crim. con., file court had received testimony as to the color 
of the hair of plaintiff's other children; the illegitimate child 
having hair of a different color. In Gilmanton v. Ham, 38 
N. H., 108, counsel commented upon the resemblance of the 
child to the defendant, and upon appeal the court affirmed his 
right so to do, upon the ground that the matter was relevant,
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and the parties before the jury. Finnegan v. Dugan, 14 Allen, 
197. In this case the child was in court, and the judge, against 
defendant’s objection, charged the jury that they might con
sider whether there was any resemblance between the child 
and the defendant. In affirming the judgment the supreme 
court says : “It is a well-known physiological fact that pe
culiarities of feature and personal traits are often transmitted 
from parent to child. Taken by itself, proof of such resem
blance would be insufficient to establish paternity ; but it 
would be clearly a circumstance to be considered in connection 
with other facts tending to prove the issue on which the jury 
are to pass.” * The same court, in Eddy v. Gray, 4 Allen, 435, 
sustained a ruling rejecting testimony upon tlm same subject, 
upon the ground that it did not come within the rule of expert 
testimony.

The further question, then, arises whether the court below 
erred in refusing to charge the jury that they must judge of 
this matter of resemblance, not from their own view, but from 
the testimony delivered in the case from the months of wit
nesses. Upon this point the position of the plaintiff in error 
lacks the .support of the weight of authority. Of the cases 
cited in his brief as against the admission of testimony as to 
resemblance, many proceed solely upon the ground that the 
opinions of witnesses cannot be received for this purpose, 
while not intimating that the question of resemblance is im
pertinent. There seems to be no good reason why a jury, if 
the question of resemblance is to be considered by them, should 
be compelled to base their decision upon a second-hand view. 
The effect of the substitution of testimony for inspection is to 
put the subject-matter of investigation one further remove 
from its responsible judges, and thus to add to the infirmities 
inherent in proof of this class the additional danger of bias 
and imposition. Inspection is like admission, in that, while 
not testimony, it is an instrument for dispensing with testi
mony, and, in a doubtful case, the class of testimony it dis
penses with might be a controlling circumstance. Thus re
garded, and in view of the almost utter worthlessness of the 
testimony of witnesses adduced on the question of the resem
blance of a bastard to an alleged parent, it is obvious that 
inspection is on this account also to be preferred. In the case
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under consideration the child was in court during the trial : 
the attention of the jury was directed to it as the offspring of 
the alleged fornication ; the defendant was a witness in the 
cause. Under these circumstances, it was not error for the 
court to refuse to charge the jury that they must not consider 
the question of resemblance at all ; and that, if they did con
sider it, it must be from the testimony from the mouths of 
witnesses, and not from their own view. Finding no error in 
their record, the judgment of the court below should bo af
firmed.

People v. O’Neil.

(71 Mich., 325.)

Game Laws : Selling game killed in another state.

Howell’s Statutes of Michigan, section 2199, providing that “colin or 
quail ” can only be killed during the months of November and Decem
ber of each year, and section 2202, providing that “ no person shall sell 
or expose for sale, or have in possession for the purpose of selling or 
exposing for sale, any of the kinds or species of birds protected by this 
act, after the expiration of eight days next succeeding the times lim
ited and prescribed for the killing thereof,” when construed together 
with act No. 68, Public Acts of Michigan, 1887, providing that in all 
prosecutions for violations of laws for the protection of game, proof of 
its possession at any time when the killing, taking or having in posses
sion any such game is by law prohibited shall be prima facie evidence 
of a violation of the law, do not prohibit the having in possession and 
exposing for sale at any time quail killed in another state and after
wards brought into this state for sala

Certiorari to police court of Detroit ; lion. Edmund Haug, 
justice.

Henry M. Cheever, for appellant.
Geo. F. Robinson, prosecuting attorney, and Moses Taggart, 

attorney-general, for the people.

Champlin, J. Section 2 of act No. 251 of the Public Acts 
of 1881 enacts: “No person shall kill or destroy, or attempt
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to kill or destroy, any colin or quail, sometimes called ‘ Vir
ginia partridge,’ save only during the months of November 
and December of each year ; nor kill, nor to attempt to kill, 
any pinnated grouse or prairie chicken before September 1, 
1882, and thereafter only in the months of September and Oc
tober in each year.” Section 5 of the act provides : “No person 
shall sell or expose for sale, or have in possession for the pur
pose of selling or exposing for sale, any of the kinds or species 
of birds protected by this act, after the expiration of eight 
days next succeeding the times limited and prescribed for the 
killing of any such birds.” The act declares a violation of its 
provisions a misdemeanor, and imposes a penalty of $50 for 
each offense on conviction ; and, if the penalty is not paid, the 
offending person shall be committed to the common jail of 
the county until the penalty is paid, but such imprisonment 
shall not exceed thirty days. Thomas O’Neil was complained 
of on the 7th day of May, 1888, in the police court of 
the city of Detroit, which complaint charged him with “hav
ing in his possession, for the purpose of selling, a large num
ber of quail, being game birds to the complainant unknown, 
on the 9th day of April, 1888.” He was arraigned and pleaded 
not guilty, and was tried before Edmund Haug, a police jus 
tice. The testimony showed that on the 9th day of April, 
1888, the defendant had in his possession two dozen quail. 
The defendant testified that he had in his possession on said 
9th day of April two dozen quail, but that he purchased them 
in the state of Missouri in the month of December, 1887 ; that 
he had received them in the regular course of his business dur
ing said month of December, and had preserved them on ice 
from the day he received them until said 9th day of April, and 
that he had them then and there for sale. The justice found 
the defendant guilty and imposed the penalty of $50 and $3 
costs, and sentenced the defendant to stand committed to the 
house of correction in the city of Detroit until such fine was 
paid, proved such imprisonment should not exceed thirty 
days. The defendant sued out a writ of certiorari from this 
court, and alleges the following errors in the record : “ (1) The 
court erred in finding the defendant guilty on the evidence. 
(2) The court erred in finding the defendant guilty under the 
law. (3) The complaint does not set forth any offense known
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to the law. (4) The statute under which the complaint was 
brought docs not prohibit the having in possession and expos
ing for sale any quail killed in another state and brought into 
the state of Michigan after they arc killed. (5) The law in 
question prohibits the having in possession, with intention to 
sell, quail which are ‘ protected ’ by the act only, and the only 
quail protected by the act are quail which are alive and at 
large within the state of Michigan. (6) The provisions of the 
law prohibiting the having in possession quail with intent to 
sell the same is unconstitutional and void, in that the object 
of the act in this regard is noj expressed in its title.”

If the statute applies to quail killed in another state and 
brought into this state after they are killed, then both the 
complaint and evidence were sufficient to sustain a conviction. 
The objection that the object of the law as to the possession 
of game being unlawful is not expressed in its title, and there
fore unconstitutional, is without force, and is overruled. The 
main objection, and the one most strongly urged upon the 
argument, is that based upon the fourth assignment of error, 
viz. : “ The statute does not prohibit the having in possession 
and exposing for sale, any quail killed in another state, and 
brought into the state of Michigan after they are killed.” 
This precise question is not a new one to the courts. In 
February, 1876, the case of State v. Randolph, 3 Cent. Lauv'.T., 
187, was decided in the St. Louis court of appeals under a 
similar statute, in which the same objection was taken, and 
the court said : “ The game laws would be nugatory, if, dur
ing the prohibitory season, game could be imported from 
neighboring states. It would be impossible to show, in most 
instances, where the game was caught.” The conviction was 
had under a statute which provided that “ it shall be unlawful 
for any person to purchase, have in possession, or expose for 
sale any of the birds or game mentioned in the preceding 
section of this act during the season when the catching or 
injuring the same is prohibited.” It was shown that the 
birds (prairie chickens) were imported froVn the state of Kan
sas and sold to the defendant, and it was claimed that the 
statute was a violation of the constitution of the United States; 
congress alone having power to regulate commerce among 
the several states. The court held that the act did not violate
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this provision of the constitution, and that the state of Mis
souri had the right to preserve its game, and to prohibit 
the exhibiting for sale within the state of provisions out 
of season. The decision did not enter into an extended 
argument of the principles upon which it was based. In 
February, 1875, the same question came before the court of 
appeals of the state of New York in Phelps v. Raccy, 60 N. Y., 
10, under a statute which declared that “ no person shall kill 
or expose for sale, or have in his or her possession after the 
same has been killed, any quail, between the 1st day of Janu
ary and the 20th of October, under a penalty of $25.” The 
defendant was convicted under this section. He had invented 
an apparatus to preserve game; and the game which he had 
in possession, and specified in the complaint, was put up by 
him in his apparatus in the month of December when the 
killing AvaH-bm(id in New York state, or was received from 
the slftK-s of Minnesota and Illinois, where the killing was, at 
the /time, legal. Church, C. J., in delivering the opinion of 
the court, said: “The language of these sections is plain and 
unambiguous. Hence there is no room for construction. It 
is a familiar rule that, when the language is clear, courts have 
no discretion but to adopt the meaning which it imports. The 
mandate is that ‘ any person having in his or her possession,’ 
between certain dates, certain sjiecilied game killed, shall be 
liable to a penalty. The time when or the place where the 
game was killed, or when brought within the state, or where 
from, is not made material by the statute; and we have no 
power to make it so. . . . That it was either killed within 
the lawful period, or, brought from another state where the 
killing was lawful, constitutes no defense. The penalty is 
denounced against the selling or possession after the time, 
irrespective of the time or place of killing.” The court fur
ther held that the legislature had power to enact the law, 
and that it was not in coyiÆct with the constitution of the 
United States. Two years later the same question came be
fore the high court of justice in England, presided over by 
Lord Coleridge, in the case of Whitehead v. Smithers, 2 C. P. 
Div., 553; 21 Moak, Eng. It. 458. It was provided by sec
tion 2 of an act (39 and 40 Viet., ch. 29) that any person 
who shall have in his control or possession any wild fowl 

20
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recently killed, wounded or taken between the 15th of Feb
ruary and the 10th of July in any year, shall, on convic
tion, forfeit and pay for every such wild fowl so killed, 
wounded, or taken, or so in his possession, not exceeding 
one pound, with costs of the conviction. The defendant 
had purchased the birds, which had been killed in Holland, 
and consigned to and received by Mr. Howard, a poulterer, 
and it was claimed for defendant that the statute did not 
apply to birds killed in Holland, and imported into the United 
Kingdom. Lord Coleridge said : “ I am of opinion that that 
argument is not well founded. It is said that it would be a 
strong thing for the legislature of the United Kingdom to in
terfere with the rights of foreigners to kill foreign birds. But 
it may well be- that the true and only mode of protecting 
British wild fowl from indiscriminate slaughter, as well as of 
protecting other British interests, is by interfering indirectly 
with the proceedings of foreign persons. The object is to 
prevent British wild fowl from being improperly killed and 
sold under pretense of their being imported from abroad.” 
In February, 1881, the supreme court of Illinois, in the case of 
Magner v. People, 97 Ill., 320, under a statute similar to ours, 
held that the defendant, who was a rctaiT dealer in game in 
the city of Chicago, and who had bought a box of quail, on 
December 29th, from a dealer in Leavenworth, in the state 
of Kansas, who shipped them to defendant, and were by him 
received on the 23d of December, but who sold them in 
Chicago on the 15th of January, was liable to the penalty 
provided by the statute, notwithstanding it was lawful to 
purchase and receive the quail in Chicago at the time these 
arrived. The season closed on the 1st of January, and the 
act made it unlawful, after five days from that date, for any 
person to sell or expose for sale, or have in his or their pos
session for the purpose of selling, or exposing for sale, any of 
the wild fowls or birds mentioned in section 1 of the act, 
which included quail. In February, 1885, a decision was ren
dered in the case of Game Ass’n v. Durham, 51 N. Y. Sup. 
Ct., 306, in which the court followed Phelps v. Racey, supra; 
and the defendant was mulcted in penalties in the sum of 
$5,000 under circumstances which rendered such construction of 
the law peculiarly odious. Durham was a commission merchant
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doing business in the city of New York. Warner, a resident of 
Chicago, Ill., consigned a few boxes and barrels of quail from 
Chicago, Ill., to Durham, to sell on commission. The season 
in New York did not close until February 1st. The birds 
were received in New York, January 2d. The consignor di
rected Durham not to sell short of $2 a dozen, and to put the 
birds in a refrigerator. Durham accordingly delivered the 
birds to a refrigerator company, where they were stored so as 

- to preserve them. No sales were made during January, but 
in February a portion of the birds were withdrawn from the 
refrigerator company, and some of them sold in the city. The 
remainder Warner withdrew from the company, and the opin
ion does not disclose what became of them. The court, how
ever, held that all of the quail were in possession of defendant, 
in violation of law, after the time limited for the open season, 
and affirmed the conviction of the trial court. In State v. 
Judy, 7 Mo. App., 524, that court held that the statute prohib
iting the killing or having in possession certain game is not 
unconstitutional, either as depriving one of his property with
out due process of law or as in restraint of commerce.

A construction of a statute which leads to such harsh conse
quences, and punishes with severe penalties acts which are 
confessedly innocent in themselves, must not only be unam
biguous, but mandatory ; and the act done must be not only 
within the letter, but within the spirit, of the law to gain my 
assent to its enforcement. Our statute requires no such strict 
or harsh construction. The articles interdicted are articles of 
food, and the interdiction is not because such food is unwhole
some, and therefore detrimental to the public health, but the 
whole end and object of the legislation is to protect and pre
serve game in the state of Michigan. The first legislation 
upon the subject was in 1863 (act No. 236). The constitution 
requires the object of every act of the legislature to be ex
pressed in its title. The title to this act was, “ An act to pro
vide for the protection of game in the state of Michigan.” In 
1865 section 2 of this act was amended. In 1869 a new act 
was passed, entitled “An act to revise and consolidate the 
several acts relating to the protection of game, and for the 
better preservation of elk, deer, birds and wild fowl.” This 
was afterwards amended in 1873, 1875, 1877, 1881 and 1887;

i
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but the revision and all the amendments had but one object, 
and that was the Same stated in the original act, to protect 
and preserve the game of this state. The various provisions 
of the act are all directed to that purpose. And how it can 
be held that this law is violated, either in letter or spirit, hy 
importing game from other states to supply food to citizens 
of this state is a point that I am unable to understand. The 
only ground upon which such construction is attempted to be 
defended is, that it prevents evasion of the statute; that 
game might be killed in this state in violation of law, and 
shipped to another state, and there reship|>ed into this state, 
and the prosecution might be unable to prove that it was 
Michigan game killed in violation of law. That may disclose 
a defect of proof ; but I submit it docs not apply to cases 
where the fact is conceded or proved to the satisfaction of the 
jury that the game was not killed in violation of law. This 
difficulty of proof has been remedied by the legislature. Act 
No. 68 of the Public Acts of 1887 enacts “that, in all prose
cutions for the violation of any of the laws for the protection 
and preservation of game and fish, proof of the possession of 
any such game or fish, or of the skin, carcass, or any portion 
of the skin or carcass, of such game or fish, at any time when 
the killing, taking or having in possession any of such game 
or fish is by law prohibited, shall be prima facie evidence of 
the violation of the law bjT the person or persons in whoso 
possession the same shall have been found.” That quail and 
other wild fowl or birds fit for food come within the meaning 
of the word “ game ” there can be no doubt. They arc so 
recognized by the game laws of England, and of New York, 
Massachusetts, and other states, which have passed acts for the 
preservation of game, and are mentioned in the act of 1863 
under a title “ to provide for the protection of game in the 
state t>f Michigan.” Act No. 68 is a legislative construction 
of the game law under which this prosecution is had, and is in 
consonance with the view that it is not a violation of the law 
to have in possession and selling game imported into this state 
from other states, or killed in this state when it was lawful to 
do so. It was right and proper for the legislature to cast the 
burden of proof upon those having such/game in their posses
sion when the killing is by law prohibited, and fully protects
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the state from its evasion. The game law of Massachusetts 
contains a similar provision; and in Com. v. Hall, 128 Mass., 
410, it was held that “ saying that possession should be prima 
facie evidence necessarily implies that it shall not be con
clusive. If the mere possession of birds during the time within 
which the taking or killing them is prohibited of itself consti
tuted an offense under the previous sections of the statute, to 
say that such possession should be prima facie evidence would 
be superfluous, if not absurd.” That court, Gray, C. J., deliv
ering the opinion, further said : “ The object of the statute is 
to protect these birds during the breeding season, and for such 
a reasonable portion of the year as may prevent them from 
being exterminated, or their numbers diminished, in this com
monwealth. The mode in which the statute seeks to attain 
this object is by punishing the taking or killing such birds 
in this commonwealth during the times specified, or the buy
ing, selling, offering for sale, or having in possession, in this 
commonwealth, during those times, of birds so taken or killed, 
and by enacting that the possession in this commonwealth, at 
such times, of any birds of the kinds specified, shall be prima 
facie evidence to convict, leaving it for the defendant to prove, 
if he can, that the birds found jn his possession were not taken 
or killed in this commonwealth at a prohibited time. So con
strued, the statute is reasonably adapted to carry out its ob
ject, and is free from all constitutional difficulty.” In Allen 
v. Young, 76 Me., 80, it was held that where a statute made 
it an offense to kill deer at a certain time, or to transport it 
from place to place during that time, it was not an offense to 
transport from place to place, during the prohibited season, 
deer killed before. Defendant had killed a deer before the 
season closed, and had the carcass and skin in his possession 
after it had closed. He then took them to a railroad station 
to be shipped toniarket, when they were seized by the game- 
warden. A section\of the statute with reference to the pos
session of the Içarcaas of a. deer made the person in possession 
liable to a penalty, but contained the proviso that he should 
not be precluded from producing proof in his defense; but 
this proviso was not contained in the section relative to the 
carryiiijjipr transportation of the carcass orjîkin from place to 
place in tfic state, and the court held that it would apply the
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same meaning to the latter section, and the defendant might 
show that the deer was not killed in violation of law. We 
think the conviction should be reversed, and the prisoner dis
charged.

Sherwood, C. J., and Long, J., concur.

Campbell, J. Concurring, as I do, in the meaning of our 
statute as explained by my brother Champlin, I do so foi* the 
further additional reason that I do not think it would be com
petent for our legislature to punish the possession of game 
which was lawfully captured or killed. Having become law
ful private proj>erty, it cannot be destroyed or confiscated, un- 

* less it becomes unfit for use, any more than other property can 
be destroyed. I do not think the cases to the contrary are rea
sonable or sound. While in England the power of parliament 
cannot, perhaps, be questioned by courts, there is no such rule 
here, and I cannot see on what principle such decisions are 
maintainable. It is not competent for any American statute 
to raise conclusive presumptions of guilt in any case. This is 
well settled. When the possession is traced back of the time 
when it became unlawful to take game, the presumption has 
no further force as evidence, and what was then lawful cannot 
be made a crime by lapse of time only.

Morse, J., concurs^

Note.— Nature of offense.— Such a statute is not unconstitutional as de
priving one of his property without due process of law, or as in restraint of 
commerça Magner v. The People, 97 III., 820. But under a statute pro
hibiting the offering for sale or having in one’s possession within a certain 
time certain kinds of game, it was held, as in the main case, that one is not 
guilty who has in his possession or offers for sale such game if lawfully 
killed in another state. Com. v. Hull, 128 Mass., 410. And notwithstanding 
such statute, it is permissible to kill wild animals when they are causing 
damage to one’s property. Aldrich v. Wright, 53 N. II., 898. The power of 
the legislature to enact laws of this character, and the right of the citizen to 
kill, capture or transport wild game, was recently [Missed upon by the supreme 
court of Illinois. The statutes of that state make it unlawful for any per
son, corporation or carrier to receive for transmutation game killed during 
certain seasons. The defendant was accused of receiving and transporting 
such game, and insisted that the statute was invalid, but in determining the 
question the court says :

“ A bare reference to the tefnis of sections 1 and 2 of the act is sufficient 
to allow that the purpose the legislature had in view in passing the act was
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to protect the game in the state. The hunting and killing of game was reg
ulated for its preservation by the common law, and the control was predi
cated under the police power of the government Bl. Comm., bk. 4, p. 174. 
Statutes in almost every state in the Union may be found enacted for the 
preservation of game. The text-writers, in treating of the power to legislate 
on this subject place it under the police powqjiinherent in each state. Tied. 
Lim., $ 122/, ch. 10, p. 440, says : ‘ It is a very common police regulation, to 
be found in every state, to prohibit the hunting and killing of birds and 
other wild animals in certain seasons of the year; the object of the regula
tion being the preservation of the animals from complete extermination, 
by'providing for them a period of rest and safety, in which they may pro
create and rva^their young. The_ animals are those which are adapted to 
consumption as food, and their preservation is a matter of public interest. 
The constitutionality of such legislation cannot be questioned.’

“ In Phelps v. Racey, 60 N. Y., 10, the power of the state to legislate for the 
preservation of game was called in question, and in deciding the case the 
court said : 1 The protection and preservation of game has been secured by 
law in all civilized countries, and may be justified on many grounds, one of 
which is for purjioseshif food.’ ‘The means best adapted to this end are for 
the legislature to determine, and courts cannot review its discretion. If the 
regulations opernfc* in any resjiect unjustly or oppressively, the proper rem
edy must be' applied by that body. See, als<£ Allen v. Wyckoff, 48 N. J. Law, 

,93. In Magnir r. People, 97 Ill., 838, the validity of the game law of 1879, 
to which the act in dispute is amendatory, was before this court, and it was 
then said: "The ownership being in the people of the stable,— the repositary 
of the sovereign authority,— and no individual lniving any property rights 
to be affected, it necessarily results that the legislature, as the representa
tive of the people of the state, may withhold or grant to individuals the 
right to hunt and kill game, or qualify and restrict it, as in the opinion of 
its members will best subserve the public welfare.’

“It is, however, argued that where quail have been killed the dead ani
mals become property, and the taker becomes the absolute owner of such 
property, and an act to prevent a sale, or transportation for sale, within the 
state, would be an interference with private right amounting to a destruc
tion of the right of property without due process of law. The-fallacy of the 
position consista in the supposition that the person who may kill quail has 
an absolute property in the dead animals. In the Magner Case, supra, it 
was held, as has been seen, taat na one had a property in animals and fowls 
denominated “ game.” The ownenihip was in the people of the state. This 
being so, it necessarily follows thanthe legislature had the right to permit 
persons to kill or take game ujam such terms and conditions as its wisdom 
might dictate, and that the person Milling game might have such property 
interest in it, and such only, as the (legislature might confer. The legisla
ture lias never conferred an absolute property in quail upon the person who 
might kill the same. The killing of quail during the months of October and 
November was ]>ermitted, not for sale, not to go upon the market as an arti
cle of commerce, but for the mere use of the people who killed the birds. 
The person killing quail under this statute has but a qualified property in 
the birds after they are killed. He may consume them. If a trespasser
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should take them from him, he might maintain an appropriate aetion to re
gain the possession. But the law which authorized him to kill the quail has 
withheld the right to sell, or the right to ship for the purpose of sale ; and, 
when such person undertakes to ship for sale, he is undertaking to assert a 
right not conferred by law. The act, therefore, does not destroy a right of 
property, because no such right exists." American Express Co. v. 27te f'eo- * 
pie, 24 N. E. Rep., 758.

State v. Gilmore.

(98 Ma 206.)

Gamino Device : Ejtmlem generis.

1. Ordinary playing-cards, when used for playing any game for money or
property, are not a gambling device within the meaning of the Revisud 
Statutes of 1879, section 1547, as amended by the act of March 9, 1881, 
proliib ting the setting up or keeping of any *• table or gambling device 
commonly called A, B, C, faro-bank, E, O, roulette, equality, keno, or 
any kind of gambling table or gambling device, adapted, devised and 
designed for the purpose of playing any game of chance for money or 
property."

2. The proprietor of a saloon who gives out cards and sells chips or checks
to pel-sons frequently his dram-shop who call for the same for the 
purpose of playing seven-up, etc., with each other, on the tables in the 
bar-room, and who takes no part in the games so played by his cus
tomers, is guilty of the offense prohibited by the Revised Statutes of 
1878, section 1549, and should be indicted and tried under that section.

Appeal from criminal court of Jackson county; Henry P. 
White, judge.

J. S. Brooks, O. T. Knox and Trdber tfe Gibson, for appel
lant.

John M. Wood, attorney-general, for the state.

Brace, J. The charge in the indictment in this case is that 
the defendant “ did unlawfully and feloniously set up anil 
keep a certain table and gambling device, to wit, a certain 
table and chips or checks commonly called ‘ poker-chips,’ and 
certain cards commonly called ‘ playing-cards,’ all the same 
being gambling devices, adapted, devised and designed for the 
purpose of playing a certain game of chance commonly called 
‘ poker,’ for money and property, and did then and there un-
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lawfully and feloniously entice, induce and permit divers per
sons, whose names are unknown, to play at and upon said 
table and gambling device. On this indictment he was tried, 
convicted and sentenced to imprisonment in the county jail 
for six months, under the provisions of section 1547, Revised 
Statutes of 1879, as amended by the act approved March 9, 
1881 (Sess. Acts of 1881), which reads as follows : “ Every per
son who shall set up or keep any table or gambling device 
commonly called ‘ A, B, C,’ ‘ faro-bank,’ ‘ E, O,’ ‘ roulette,’ 
•equality,’ ‘ keno,’ or any kind of gambling table or gambling 
device, adapted, devised and designed for the purpose of playing 
any game of chance for,money or property, and shall induce, 
entice or permit any person to bet or play at or upon any 
such gaming-table or gambling device, or at or upon any game 
played or by means of such table or gambling device, or on 
the side or against the keeper thereof, shall, on conviction, be 
adjudged guilty of a felony, and shall be punished by impris
onment in the penitentiary for a term not less than two nor 
more than live years, or by imprisonment in the county jail 
for a term not less than six nor more than twelve months.”

The evidence tended to show that appellant was the pro
prietor of a silicon in Kansas City ; that he furnished to per
sons who came to his silicon cards and chips or checks ; that 
persons played in his saloon with the cards and chips, upon 
tables, such games as seven-up, euchre and poker, for drinks 
and money ; that the bibles used were the ordinary tables 
usually kept in saloons u|K>n which to place lunches, and wine 
and beer glasses filled with wine and beer to drink, by per
sons who desired to sit while drinking in appellant’s saloon ; 
that the games were played in the same room where his bar 
stood, and not in another room ; that appellant did not par
ticipate in such games nor play with nor bet against any of 
the players ; that the players bet their money against each 
other, and not on the side of or against appellant, who took 
no part in the games, either directly or indirectly ; that the 
cards and chips used were handed out from behind the bar 
only to such jiersons as requested them ; that, after the cards 
and chips were thus given out, appellant had nothing what
ever to do with them till they were returned to him ; that 
appellant did pot have the care, use or management of the
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cards or chips, or of the games played, and had nothing to do 
with the cards or chips further than to give them to such per
sons as called for them, after which such persons .alone had 
the use, care and management thereof; that he would sell the 
chips to tile players at five cents each when they commenced 
the game, and when one or all quit he would redeem the 
chips which each one had at that rate; that there was a 
“ take-off ” in every game of so many chips for the highest 
or best hand,— as, for example, for “aces up” there was a 
“take-off” of one chip; for “threes,” two chips, and so on; 
for “ fulls,” “ flushes,” etc., so many chips were taken off. 
These take-off chips were returned to the bar without re
demption.

It will not be necessary to notice the instructions in detail. 
The court, in substance, instructed the jury that an ordinary 
pack of playing-cards and poker-chips are a gambling device 
within the meaning of section 1547, mijira, provided such cards 
and chips are used for the purpose of ' ng any game of 
chance for money or property. Whether this construction of 
the law is correct is the controlling question in the case. 
The qualification contained in the proviso cannot have the 
effect of bringing the cards and chips mentioned within the 
meaning of said section; for, while the device therein prohib
ited must be adapted, devised and designed for playing a 
game of chance for money or property, the offense of him who 
sets up or kee|>s the prohibited device of this section is the 
same whether he permits others to bet money or projH*rty, or 
simply to play at a game played by means .of such device for 
amusement only. So the section reads, and so it was held to 
mean, in State v. Fulton. 19 Mo., (ISO. This section of the stat
ute is levied at certain gambling devices; section 1549, at one 
who permits such devices, or any gambling device, to be set 
up or used for the purpose of gambling on his premises, and 
section 1548, at any one who gambles at or by means of any 
gambling device.

The prohibition of section 1547 does not apply to games, but 
to devices, and is limited to devices adapted, devised and de
signed for the purpose of playing a game of chance. The 
chairs upon which the players sit, the ordinary table upon 
which they shuttle, deal, and throw the cards and chips, nickels,

38
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pennies, or what not, for which they play in an ordinary game 
of cards, are adjuncts, conveniences and incentives to a game 
of chance, but neither one of these, nor all combined, is a de
vice for playing such game. The pack of cards is the device 
adapted, devised and designed for playing the game of chance, 
the thing with which the game is played. It is the device that 
is prohibited. It matters not whether the game played is poker, 
euchre, whist, seven-up, or what the name of the game may 
be, or whether the stake played for is a dollar, a dime, a nickel, 
or an ivory chip, representing the value of either, or no value. 
The question, then, resolves itself into this: Is an ordinary 
pack of playing-cards a gambling device, within the meaning 
of section 1547, supra?

In prosecutions under the sections of the statute in previous 
revisions corresponding with 1548 and 1540, it has been held 
in several cases that playing-cards are a gambling device, 
within the meaning of such sections. State v. Purdum, 3 Mo., 
115; State v. Pills, 4 Mo., 474; Eubanks v. State, 5 Mo., 450; 
Slater. Pates, 10 Mo., 1(56; State v. Ilerryford, 10 Mo., 377; 
State v. Scaggs, 33 Mo., 02. But we have failed to find a case 
prosecuted under the law contained in section 1547, which has 
been on the statute book, in terms substantially the same as 
in the present revision, since 1825, in which it has been held 
that such cards were a gambling device within the meaning of 
that section ; and, it having never been so expressly ruled, we 
do not feel constrained in this case, in which we are called upon 
to pass upon this question directly, to follow conclusions that 
might be drawn from dicta in some of those cases in which 
this section was only indirectly considered, unless an independ
ent examination of the statute will warrant it.

The application of a few familiar principles of interpreta
tion ought to determine the question. Certain gambling de
vices are specially named in the section under consideration. 
Cards arc not of the number. Following those specifically 
named arc the general words, “ or any kind of gambling de
vice adapted,” etc., under ihe rule that where general words 
follow part icular ones they must be construed as applicable to 
things of the same general class. Cards are not included in 
this general designation, unless they are ejusdem generis with 
the devices specifically named in the section. That they are
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so, even when used with chips to play a game of poker, we are 
not advised by any evidence in the record, or by any knowl
edge derived from other sources. That they are not, seems to 
appear from the nature of the particular devices, so far as we 
have been able to learn it from adjudicated cases in courts of 
states the manner and social customs of whose people most 
nearly resemble our own. Nuckoldsv. Com., 32 Grat., 884; 
Com. v. Wyatt, 0 Band. (Va.), 69-1; Hi tie v. Com., 18 B. Mon., 
35; State v. Hawkins, 15 Ark., 259; Stith v. State, 13 Ark., 680. 
The construction contended for is condemned by the rule of 
ejusdem generis.

Another rule of construction is “ that every word and clause 
should, if possible, have assigned to it a meaning, leaving no 
useless words.” The words, “ or on the side or against the 
keeper thereof,” in this section, arc rendered useless, when it 
is attempted to be applied to cards used in playing a game of 
poker, or any other ordinary game of cards. So, if every kind 
of gambling device was intended to be included in the class of 
devices mentioned in this section, what was the necessity in 
section 1548, after providing a jienalty for any one who shall 
bet upon any gaming table, bank or device prohibited by sec
tion 1547, of adding the words, “or at or upon any other 
gambling device?” Evidently they were used because in the 
mind of the legislature the general words in the preceding 
section, being limited to devices of the kind mentioned, it was 
necessary to use additional words to include devices not of the 
class mentioned; otherwise they are useless. When it is con
sidered that section 1549 makes ample provision for the punish
ment of one who permits his premises to be used for the 
purpose of gambling by means of any device, and when look
ing further along in the statute, we consider the summitry and 
stringent provisions made for the seizure and confiscation of 
the devices prohibited by the section under consideration, and 
their public destruction by fire, the conclusion that ordinary 
playing-cards are not within the terms of this section, reached 
from a consideration of the phraseology of the section in con
nection with that of the one immediately following it, would 
seem to be required, in order to render it harmonious with the 
general intent or the whole enactment, and thus another rule 
of interpretation leads to such a construction.
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The gambling devices enumerated in this section are the 
same as those enumerated in the original act of 1825, ex
cept keno, which was added to the list in 1865, and the keep
ers of them have always been made obnoxious to severe 
penalties. In the original act they were liable to punish
ment, not only by fine and imprisonment, but by stripes and 
the pillory; and by the last amendment the offense is made a 
felony. The severity of the sentence in itself to some extent 
indicates the character of the devices aimed at ; at least serves 
a» a warning not to extend b}T construction the operation of 
the act beyond the requirements of its terms, while the seri
ous consequences that might result from following the con
struction contended for by the state to its logical sequence 
add force to the warning. That ordinary playing-cards were 
not within the meaning of the law-maker in section 1547 as 
it appears in the original law covering this subject (R. S. 
1825, p. 30!), § 87), and that they were within his meaning in 
the two following sections (1548 and 154$), R. S. 1825, p. 310,
§§ 88, 8$)), is clearly apparent ; and, whatever obscurity may 
have been cast upon that meaning in subsequent revisions, a 
proper construction of these three sections (1547, 1548 and 
1549), as they appear in the present one, discloses the same 
legislative intent. On the evidence in this case the defendant 
should have been indicted and tried under section 1549 for an 
offense under which he could have been legally convicted and 
punished. His conviction under section 1547 was not author
ized by law ; and, for the errors which lead to it, the judg
ment is reversed and the defendant discharged. All concur, 
except Sherwood, J., absent.

Note.— flaming, irhat constitute*.— The vice of gaming has prevailed in 
all ages and among all people. It seems founded on the love of the marvel
ous, one of the pro|>erties inherent in the human mind. And so, like every 
other dejiarture from the true rule of right, it is, in another view, but the 
action, wrongful indeed, of a faculty given to man by his Maker for good 
and valuable uses. The offense is not recognized under the ancient common 
law of England ; consequently an indictment will not ordinarily lie here for 
an act of gaming not prohibited by some statute. English or American.
2 Bishop on Criminal taw, 070 ; 1 id., 049 ; United States t>. Willis, 4 Cranch,
C. Ct, 609.

As to the origin of the statutes against gaming, and as to the nature of the 
offense, Blackstone says : ‘ Next to that of luxury naturally follows the of- 
feuse of gaming, whicli is generally introduced to supply or retrieve the ex- —.
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penses occasioned by the former ; it being a kind of tacit confession that the 
company engaged therein do, in general, exceed'the bounds of their respect
ive fortunes ; and therefore they cast lots to determine upon whom the ruin 
shall at present fall, that the rest may be saved a little longer. But, taken in 
any light, it is an offense of the most alarming nature, tending by necessary 
consequence to promote public idleness, theft and debauchery among those of 
a lower class, and among persons of a superior rank it hath frequently been 
attended witli the sudden ruin and desolation of ancient and opulent fami
lies, an abandoned prostitution of every principle of honor and virtue, and 
too often hath ended in self-murder. To restrain this pernicious vice among 
tlie inferior sort of people the statute 33 Hen. VIII., eh. », was made, which 
prohibits to all but gentlemen the games of tennis, tables, cards, dice, bowls 
and other unlawful diversions arc specified, unless in the times of Christ mas, 
under (îecuuiary pains and imprisonment And the same law, and also the 
statute 30 Geo. II., ch. 24, inflict |>ecuniary iienalties. as well U|sin the master 
of any public house wherein servants are permitted to game ns U|sin the 
servante themselves who are found to lie gaming there." 4 Blackstone, 1*1.

While, as has been seen, gaming was not punishable by ancient common 
law,still the English statutes and three of the American states are now far- 
reaching and extend to almost every form of gaming, providing for the 
destruction of its instruments, the punishment of those who harbor the 
players, and even those who tolerate gaming in their houses. The enormity 
of the offense in the eye of the law varies from being a misdemeanor in 
some of the states to being a felony with severe terms of imprisonment in 
others. And the word gaining has been held to include physical contests of 
man or beast wlien practiced for the puiqsise of deciding wagers or for the 
purpose of diversion, as well as to games of hazard or skill by means of in
struments or devices. So horse racing is gaming. Corson r. Neathy, » Vole., 
212; Boughner tt Meyer, 5 Cola, 71 ; Tuhiuin v. Strailer, 23 III., 4V3; Shop- 
shire tt (!lasirick, 4 Ma. 536; Boynton tt Curie, id., 698, A bet is a wager, 
and the bet is complete when the offer to bet is accepted. The placing of 
money, or its representative, on the gaming table is such an offer ; and, if 
no objection be made by the player or owner of the table or liank, it is an 
acceptance of the offer, and the offense is, as against the Alaliama gaming 
statute, complete, although, from any cause whatever, the game should 
never be played out, and the stake be neither lost nor won. Stale v. W elch, 
7 Port (Ala.), 403,

It is interesting to observe how far the social Imbits of a community and 
the temperament of a people creep into and even influence the decisions of 
their courts. An illustration of this arises in the decisions of some of the 
courts upon the question Af gaming. Thus it is held in several of the states 
that playing billiards or pool, where the losing party pays for the use of the 
table, is gambling. Stale t'. Book, 41 la., 550; Murphy r. Rogers, 151 Mass., 
118 and cases cited; Ward v. Tlte Stale, 17 Ohio St, 82 ; State t>. Bishel, 3» 
la, 42; State tt Leighton, 23 N. II. (3 Post), 1117. While upon the other 
hand it lias been held tliat “although persons using the billiard tables may 
have played for the purjKise of determining who should |>ny the trifling sum 
for the use of the tables,” this did not constitute the offense. Ilarlxinijh 
tt The People, 40 Ill., 294 ; Blewett tt The State, 34 Miss., 600 ; People tt Sar-
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gmt, 8 Cow. (N. Y.), 139 ; People v. Forbes, 4 N. Y. S., 757 ; 52 Hun, 30. So, 
also, it is held that horse racing is not gaining. State v. Hayden, 31 Ma, 
35 ; State v. Rone, 23 Ark., 726.

Trotting or racing horses for a premium or reward is not illegal at com
mon law, or under the statutes of Wisconsin, and the winner of such a race 
may sue for the premium. Porter v. Day (WisA 37 N. W. Rep., 259. Again, 
it is held in Indiana that horse racing is a game, and betting upon it is 
within the statute. Wade V. Dealing, 9 Iud„ 35. Also, that it is an offense 
to permit one’s horse to run in a horse race, and a separate offense to act as 
rider in a race. State v. Rees, 1 id., 04; State v. Shaw, infract,'arson n 
Matheny, 9 CoL, 212. Playing at cards, the loser to pay for tlie liijhor which 
is consumed, is gaming. Bachcllor v. The State, 10 Texas. 2Wr. Betting 
ii|*>n the result of an election was held not to be gaming. State v. Hender
son. 47 IniL, 127. Prize-candy packages come within the inhibition in Ten
nessee. Eubanks r. The State, 3 Brisk.. 488. And betting upon the uncer
tain result of uny election, whether made before or sulieeipient to the time of 
holding such election, is indictable. Miller v. State, 33 Miss., 356. Also, to 
bet on a cock-lighting match. Bagley r. The State; 1 Humph. (Tenn.), 486. 
But game-cocks are not implements of gaming. Coolhlge r. Choate, 11 
Mete., 70. Playing billiards for checks, notes or instruments, understood by 
the parties to represent value, and by virtue of which the winner can, in 
fact, obtain value, whether they are collectible by law or not, is a violation 
of the statute against gaming. Oibbons v. Peojtle, 33 Ill., 442 ; Porter v. The 
State, 51 (la., 300. If a party plays a game, although he have no stake u|ion 
it. and yet knows others arc betting, he is guilty. Smith v. The State, 5 
Humph., 561.

The jury on the trial of a defendant charged with gaming rendered the 
following special verdict : “ We find that the defendant, with some six or 
more other gentlemen, played at a game called Unpins or handicap In 
this game no one played U> beat any other gentleman, but each one had as
signed to him a certain number of pins U> get with a certain number of balls, 
some more and some less, according as they were considered good or bad 
players. If the player did not get the number of pins assigned to him, he 
was to treat U> a bottle of champagne. The defendant did play at this game 
in Murry county, ill loss than six months preceding this presentment, and did 
sometimes, on failing to get the tillmlier of pins allotted U> him, treat to a 
bottle of chani|>agiie, and sometimes he did not. It was agreed by the par
ties. at the commencement of jhe playing that the treat was to be a volun
tary thing, i nil no one need do so unless he was perfectly willing. The jury 
farther find that the defendant and the other gentlemen engaged in this 

play did not lielieve it to he gaming." Held, that these facts constituUsl 
the offense of gaming. Walker v. State, 2 Swan (Tenu.). 287.

A spectator, who is not interested in or connected with a faro-bank as 
owner or employee, may aid the dealer, so as U> keep and exhibit it for the 
time being, under General Statu Un of Kentucky, chapter 47, article 1, section 
6. Vowel Is v. Commonwealth, 88 Ky„ 193. One who has cusUsly of a Uible, 
•authority over its use*, and su|ierviaion of the gaining, is within Code of Ala
bama 1876, section 4208, providing a |iennlty against “any |ierson who keeps, 
exhibits, or is interested or concerned in keeping or exhibiting any table for
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gaming.” Bibbs v. The State, 84 Ala., 13. But a conviction for playing 
cards at a gaming house is not warranted by evidence that at intervals sev
eral games had l)een played at the house in question. Anderson v. State 
(Tex.), 13 S. W. Rep., 868; Parks t\ Same, id., 860. It is not error, in the trial 
of a person accused of playing a certain game, e. g„ “ tan," for money, for one 
witness to illustrate what game the accused was playing, and for another to 
testify that the game thus shown is “tan.” People v. Sam Lung, 70 Cal.,618.

The question as to the rule of ejustlem generis cited above and as to what 
constitutes a gambling device was in a recent case l>oforo the supreme court 
of Kentucky. The defendant was accus<-d of keeping a table upon which 
dice were thrown and Ix-ts made ns to the combination of numliers which 
would l>e uppermost. The game was called “ crape " or “ oontz ” and the 
table used was an ordinary table. The section of the statute under which 
the prosecution was had was as follows : “ Section 1. Whoever, with or 
without com[>ensation, shall set iqx carry on, or conduct, or shall aid and 
assist in setting up, carrying on, or conducting, a keno-lwnk, faro-lmnk, or 
other machine or contrivance used in lx-tting, whereby money or other thing 
may be won or lost, . . . shall lx-punished.” The court then says : “We 
turn, then, to precedent and rules for the construction of statuti-s for guid
ance. The statute first enumerates a keno-hank and a faro-hank,— con
trivances which are used notoriously and solely for gaining. It then adds, 
• or other machine or contrivance used in betting.’ It is a rule of construc
tion that where a statute or any instrument enumemU-s certain things, und 
then uses a term which may be construis! to include other things, it is gen
erally to he confined to those of a like class or character. The term is to lie 
restricted to those ejusdem generis. The general words following the par
ticular ones must lie construed as applying to things of the same general 
class. Here the statute first names certain machines or contrivances in well- 
known use for gaming. Keno and faro are 1 sinking games. Kcno-banka 
and faro-banks are contrivances for gaming, in every sense of the word ; so 
recognized and generally understood. This is not true of dice, which, while 
they may and often arc used for gaming, as indeed almost anything can lie, 
usually serve for amusement Nor can it lx- said that the table or floor or 
whatever surface may be used constitute the machine or contrivance, 
within the meaning of the statute. Such things are not ordinarily used for 
gaming. Our law provides for the seizure and destruction of gaming im
plements. and this statute could not well lx- applied to the surfaces u|xm 
which this game might be played. As well might it lx- claimed that if per
sons gamed by the throwing of cop|x>rs u|xm an ordinary table or flixir, the 
money or table fell within the terms. • other machine or contrivance,' used 
in the statut»-, and that the |mrty suffering it to be done was liable to this 
severe penalty. The language of the act and the severity of the punish
ment makes it obvious that it was the intention of the legislature by means 
of it to suppress gaming with such contrivances as are ordinarily and no
toriously used for such purpose. It must be a machine or contrivance con
structed for such pur|xise, and not one ordinarily used for amusement or an 
innocent purpose. The ‘ machine or contrivance ' referred to in the statute 
must, under the rule of ejusdem generis, be one similar in character to a 
faro or a keno bank. In the case of Slate v. (Jilmore, 11 8. W. Rep., 630, a
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statute of the state of Missouri, providing that “ every person who shall set 
up or keep any table or gambling device commonly called ‘ A, B, C,' * faro- 
bank,' * E, O,' ‘roulette,’ * equality,’ ‘keno,’ or any kind of gambling table or 
gambling device, adapted, devised ami designed for the purpose of playing 
any game of chance for money or property.” should be guilty of felony, was 
held not to embrace a case where a saloon-keejier furnished to his customers 
cards and chips, with which they played upon ordinary tables in his saloon 
for drinks and money. In the case of Chappell v. State, 27 Tex. App., 310, 
where a game like the one now under consideration was played upon an 
ordinary table with dice, it was held not to be a gamiug table. It was in 
no way essential to the game. It could have been played, as the court says, 
upon any surface, and neither the table nor the dice were a requisite of the 
game. In State v. llanlin, 1 Kan., 474, the court decided that the general 
words ‘gambling devices,’ used in the statute, after mentioning certain im
plements or contrivances designed for gaining purposes, did not include a 
pack of cards. A keno or faro bank is tlio implement of a professional 
gambler. Our legislature was arriving at the suppression of the use of such 
devices and contrivances, and not at what is ordinarily used for amusement, 
although the article may be used or is in some sense adapted to gaming ; as 
dominoes, checker-boards, chess-boards, and the like. The act specifically 
names certain of tho most notorious and obnoxious implements used for the 
forbidden purpose1, and the general words following were intended to in
clude others of a similar character, And. like them, designed for gaming. 
The cases we have referred to and the views above expressed are supported 
by those of this court in the cases of Jiitte v. Com., 18 B. Mon., 35, and 
Com. v. Monarch, 6 Bush, 298. If the legislature intended by this statute 
to make one guilty of a felony, for any game of chance, without regard to 
how it might be played, or what might be used in doing so, it should, and 
doubtless would have employed languagee more definite in character for 
such a purpose ; and tluit it did not so intend is made plainer by the fact 
that we have another statute punishing one for permitting gaining upon 
his premises. Judgment affirmed.’’ Com. v. Kammerer, 13 S. W. Rep., 108.

»

State v. Shaw et al.

(39 Minn., 158.)

Gaming : Betting on horse race —What constitutes gambling device.

1. A violation of section 294, Penal Cede, which prohibits gambling with
cards, etc., is a misdemeanor, and is punishable under section 13.

2. The risking of money between two or more persons on a contest of
chance of any kind where one must be the loser and the other the 
gainer, is gambling.

8. For such purposes a horse race is a game, and betting thereon is punish
able under section 296.

21
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4. The “boards and liste" described in the indictment and alleged to be 
kept and used by defendants, and descriptive of horse races, and the 
times and places of such races, are not “ gambling devices ” within the 
intent and meaning of the statute. No additional element of chance 
is introduced thereby, and the determination of the alleged games are 
not affected by their use.

Appeal from district court of Ramsey county ; Kelly, judge.
Indictment of Frank Sliaw and Harry Brannigan for gam

bling and keeping gambling devices.

C. D. <6 Thm. O'Brien, for appellants.
’Moms K Clapp, attorney-general, and J. J. Egan, county 

attorney, for the state.

VxNDHitnuRpn, J. This appeal involves the construction of 
sections 294, 295, Penal Code. As the code has abolished all 
common-law offenses except as defined and made punishable 
thereby (section 2), the indictment must stand or fall by the 
interpretation to be given to the sections named.

1. Chapter 9, title 10, Penal Code, is substantially a tran
script of corresponding sections in chapter 99, General Statutes 
of 1878, except that section 12 of the last chapter, expressly 
declaring gambling to be a misdemeanor, and fixing the pen
alty, is omitted. But we are of the opinion that section 12 
was omitted because the prohibited acts must, under section «!, 
Penal Code, be classed as misdemeanors, and the legislature 
intended to leave the punishment therefor to lie inflicted under 
section 13. The prohibition makes the acts specified unlaw
ful under the Criminal Code of this state, and, the offense not 
being expressly defined or made a felony, it must be intended 
to be made a misdemeanor under sections 3, 4 and 0. There 
are many offenses in the code which are expressly “ declared ” 
to be misdemeanors, and where no penalty is provided, and 
the punishment is left to be regulated under section 13; but 
it would be too narrow a construction to hold that the latter 
section is limited to cases in which the offense is in terms “ de
clared ” to be a misdemeanor, if the prohibited act must fairly 
be construed to be such under section 6.

2. The principal question involved in this case is the con
struction to be placed upon the term “ gambling devices," used 
in section 294 and section 295, and this question is common to
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all the counts in the indictment. The first count charges that 
the defendants did, at the time and place named, “ for gain 
and reward, gamble with gambling devices, to wit, boards and 
lists containing the names of horses which were to race on a 
given day, at a time and place then and there named.” The 
second count charges that “ the defendants, for gain or reward, 
did unlawfully keep, maintain and control divers gambling 
devices, designed to be used in gambling, viz., boards and lists 
containing the names of horses which were to race on a given 
day within the United States, at a time and place then and 
there named, but a more particular description of which said 
devices, names of horses, places and times of races, is to this 
grand jury unknown, which said gambling devices were then 
and there designed by said Shaw and Brannigan to be used in 
gambling in the manner following, to wit: Said Shaw and 
Brannigan would then and there place on said boards and lists ‘ 
the names of certain horses which were to race at different 
places within the United States, on a day then and there 
named, and from said names of horses so placed, divers per
sons, to this grand jury unknown, would then and there select 
three horses from said boards and lists, each of which were in 
different classes or races, and each of which were to be win
ning horses in each of their respective lists, and designated by 
the persons so selecting them as the winning combination ; 
and said unknown persons so selecting said combination of 
three horses would then and there bet and wager large sums 
of money with said Shaw and Brannigan that said three horses 
would be the winning horses in their respective races; and in 
case each of said horses won in their respective races, then 
said unknown person or persons would become the owner of 
the money bet and wagered as aforesaid ; and if either or 
all of said three horses so selected failed to win in their 
said respective races, then said Shaw and Brannigan would 
become the owner of said money bet and wagered as 
aforesaid,” etc. The third count charges that Shaw and 
Brannigan “ did unlawfully maintain, keep and control 
divers *gambling devices, to wit, boards and lists ” de
scribed as in the second count, “ to be used in gambling 
in the manner following,” known as “auction pools,” 'to 
wit: “A race being about to take place between the horses
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named on said boards and lists in some place within the United 
States, but not within the state of Minnesota, at a time and 
place then named, the said Shaw and Brannigan would then 
and there announce that fact, and offer the first choice to the 
highest bidder, who would then, after his bid was accepted, 
select some horse from said boards and lists. Then second 
choice would be sold in the same way, also third choice, if 
there was any bidder for it, and then all the other horses, the 
names of which appeared on said boards and lists as taking 
part in said race, wotfld be sold together, as the field, for one 
bid. The different purchasers would pay their money to the 
said Shaw and Brannigan, and would receive checks in return 
on which would be marked the amount bid, and the purchase 
made by him and the total amount in the jk>o1. Upon the 
result of the race being announced, all the money in the pool 
would be delivered to the person who had named or purchased 
the successful horse, less a three per cent, commission retained 
by Shaw and Brannigan.” The first count is evidently based 
on section 294, and the second and third on section 295, Penal 
Code. The statute enumerates cards, dice, gaming tables, 
which are well-defined devices used in gambling, and then fol
low' the w'ords “ or any other gambling devices whatever.” 
Gambling is defined to be “ a risking of money or other prop
erty between two dr more persons on a contest of chance of 
any kind, where one must be the loser and the other the 
gainer.” A horse race may therefore be a game, and betting 
on a horse race is gambling, and undoubtedly the parties 
charged in the indictment were gambling, and it mjg^t well 
be held that persons betting on such games would be liable to 
prosecution under section 296 of the Whâl Code, and that the 
house or place kept by defendants was a common nuisance, 
and the keepers might have been indicted under the common 
law for “keeping a common gaming house.” But the of
fense here charged is gambling with “gambling devices,"and 
“keeping gambling devices designed to be used in gambling." 
The term “ device ” has the same meaning in both sections. 
Though the words “ any other gambling devices whatever ” 
are doubtless intended to include any kind of apparatus, coh- 
trivance or instrument which may be used in games of chance, 
and upon the manipulation or operation of which the result of
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the game is determined, yet these terms, “ gambling devices,” 
must be construed ejusdem generis with the particular devices 
which are described in the preceding portion of the same sec
tion in fixing the general character of such devices referred to 
in the statute. In re Le Tong, 18 Fed. Rep., 257. A horse 
race is not a gambling device, nor are descriptive lists of such 
races, or statements or announcements of the particulars 
thereof, from which those desiring to bet on the races may 
more conveniently obtain information in respect to the same, 
and we are unable to see that the boards and lists or records 
of the pools sold described in the indictment are anything 
more. There is no element of chance in their use, which we 
think is the test. The defendants’ methods undoubtedly serve 
to facilitate gambling, and so does the fact that they keep open 
a place for gambling, and the same may be said also of the 
published schedules of races and games, and many other acts 
and things, which, however, cannot lx; denominated “ gambling 
devices ” within the meaning of the statute. The betting is 
on the races exclusively, and the result is - in no way deter
mined by the use of the instrumentalities in question, and no 
additional element of chance is introduced thereby. The 
cases of Com. v. Mqody, 143 Mass., 177, and People v. Weithoff\ 
51 Mich., 203, are citfyl in support of tins indictment, but they 
arose under entirely different statutes, and only serve to illus
trate more fully the defects and omissions in the statutes of 
this state as respects the charges in question here. In Com. 
v. Moody the prosecution proceeded under a statute of Massa
chusetts (Acts 1885, ch. 342) which provides a penalty for 
buying or selling pools or keeping a place for such purposes. 
And in People v. Weithoff the indictment was under a statute 
prohibiting gaming rooms, and it was held that keeping a 
room where pools are sold was within the statute.

We are of the opinion, therefore, that under the statutes of 
this state the indictment cannot be sustained. It is accord
ingly directed to be quashed and the defendants discharged.

\
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State v. Light.

(17 Oreg., 35a)

Gaming : Indictment — Accomplice.

L In an indictment for betting at a game played with cards called “ stud 
poker,” it is not necessary to allege the names of other persons who bet 
at the game at the same time, or to allege that they are to the grand 
jury unknown.

2. The dealer of a game of stud poker is an accomplice with those who liet 
money or value at such game. Both are necessary to complete the 
offense, each performing a se|>aratc and necessary part in the violation 
of the statute.

8. In an indictment for a statutory offense it is generally sufficient to follow 
the descriptive words of the statute defining the crime,

Appeal from Lake county.

M. A. Melton and Cogswell if* Cogswell, for appellant.
W. M. Volvig, for respondent.

Strahan, J. The defendant was indicted for the crime of 
“ wilfully and unlawfully playing at a certain game called 
‘ stud poker,’—a game played with cards,— for money, and 
checks as representatives of money and value.” The defend
ant demurred to the indictment for several reasons, which de
murrer was overruled by the court, and u|»on a trial before a 
jury he was convicted, from which judgment this appeal is 
taken.

1. The first objection which will be noticed is one presented 
by the demurrer to the indictment. It is insisted that the indict
ment is bad for the reason that the names of the jiersons par
ticipating in the game at the time the defendant played are 
not set out in the indictment, nor is it alleged that they were 
unknown to the grand jury. The authorities cited by counsel 
for apjicllant certainly sup]>ort his contention, if they, are to 
bo followed. Jester v. State, 14 Ark., 552; Markman v. State, 
13 Ark., 703; lkroner v. State, 6 Fla., 30; Butler vl State, 5 
Blackf., 280. But the later authorities are the other way. 
Goodman v. State, 41 Ark., 228; Hinton v. State, «8 (ia„ 322; 
State v. Pancake, 74 Ind., 15; Huberts t>. State, 32 Ohio St., 
171. I think the bettor reason is with the later authorities. 
In an indictment for a statutory offense it is generally suffi-
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cient to follow the descriptive words of the statute, which 
was done in this case. The particular facts and circumstanced, 
who participated, etc., are matters of evidence and need not 
be pleaded.

2. It appears from the bill of exceptions that one McDonaugh, 
who was the dealer at the time the défendantes charged to 
have played, was the only witness introduced or examined on 
the part of the state. At the conclusion of his evidence the 
court charged the jury as follows : “ There being no other evi
dence than that of witness McDonaugh, if you find that he 
was an accomplice you must acquit. To constitute him an ac
complice he must have received a share of the profits or a com
pensation out of the game. If he was simply dealing the 
game to enable others to play, but was not betting in the game, 
nor receiving anything therefor, lie was not an accomplice.” 
To the giving of this instruction the defendant excepted. On 
the same subject the defendant asked the court to instruct the 
jury as follows: “If you find from the evidence that witness 
McDonaugh aided or abetted the playing of the game for 
which the defendant was indicted, he was an accomplice; and 
if you find that he was an accomplice you must acquit the de
fendant, as his evidence is uncorroborated.” Tl^ instruction 
was refused, to which an exception was also taken. The wit
ness McDonaugh was indictable, and liable to the same punish
ment for dealing the game, which was played for money, 
cheeks, credits or any other representative of value. Hill’s 
Code, § 3526. The question presented for our consideration, 
therefore, is, Did McDonaugh become an accomplice by deal
ing stud poker at which the defendant bet money or repre
sentatives of value? In State r. Robert*, 15 Or., 187, this court 
quoted with approbation Wliart. Crim. Ev., § 440, defining an 
accomplice as follows: “An accomplice is a person who know
ingly, voluntarily, and with common intent with the principal 
offender, unites in the commission of a crime.” Substantially 
the question presented by the instruction given and the one 
refused was before the court for determination in Davidmnv. 
State, 33 Ala., 350, and under a statute the same as ours as to 
the corroboration of witnesses who were accomplices. In dis
posing of the question the court said: “An accomplice is de
fined to bo ‘an associate in a crime; a partner or partaker in 
guilt.’ Sec Webst. Diet. ; Bouv. Law Diet. In Fosters Crown
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Law, 341, the word ‘ accomplice ’ is said to take in &\\particep» 
criminis. If, then, a person playing atTa game with cards, ad
versely to the accused, and with him participates in the com
mission of the offense condemned by the statute, he js an 
accomplice.” Further on the court remarks : “ Our argument 
does not involve the position that adversaries in fact are ac
complices in law. Antagonists in playing cards are not adver
saries as to the thing which constitutes the offense. They 
agree together as to the playing at a game with cards, and 
each voluntarily contributes to that end; and they are adver
saries to which one shall perform his part in the game with 
the highest skill. There is a perfect agreement among the 
players that each shall perform his part, and the strife between 
them is which shall do it most skilfully.” No authority was 
cited at the hearing, and I have been unable to find any, that 
sustains that part of the court’s instruction defining an accom
plice as applied to the facts of this case. Participation in guilt 
is what makes an accomplice. The dealing of a game with 
cards at which others bet money or yalues constituted 
McDonaugh’s guilt, and it in no manner depended on whether 
he received a share of the profits or a compensation out of the 
game or not. Nor was he guiltless “ if ho was simply dealing 
the game Jo enable others to play, but was not betting in the 
game nor receiving anything therefor.” Dealing the game at 
which others bet made McDonaugh an accomplice with them 
in the violation of the statute, and his guilt did not depend 
upon his “ profits ” or “ compensation.” Com. v. Burn*^4. J. 
J. Marsh, 177; Com. v. Dreun, 3 Cush., 279. The statute pun
ishes the dealing of a game at which others bet money or valuo. 
Dealing is not sufficient to constitute a crime; there mustjjii. 
betting. The acty of at least two persons concurring together— 
one dealing and the other betting — are necessary to effect a 
violation of the statute, and I have no doubt theroNa-'BUch a 
connection between dealer and the party who bets as to con
stitute one the accomplice of the other. Both are necessary, 
and each performs his part of the acts which the law de
nounces as criminal, and the fact that each is punished for the 
part he performs can make no difference. The crime could 
not be committed without the concurrent acts of both. Let 
the judgment be reversed, and the cause remanded for a new 
trial.
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State v. Billings.

(77 Iowa, 417.)

Grand Jury.

L Freedom from hi as—Examination.— One of the grand jurors who 
found an indictment for murder in the first degree against defendant 
waa examined at length as to his freedom from bias, ami the material 
part of his examination is set out in the opinion (which see), from 
which it appears that lie hud engaged in some talk of lynching the de
fendant; but held that the examination evidenced a state of mind rea
sonably free from any prejudice or conviction that should disqualify 
him, and the court did not err in allowing him to sit on the case.

2. Nvmrer necessary to indict.—In a county where, under the present 
> statute, the grand jury consista of five members, and a challenge is 

sustained as to one and his place is not filled, the remaining four may, 
if they all concur, tind a valid indictment State v. Shelton, 04 Iowa, 
888, followed in principle.

& Change of venue — Prejudice of jvdor — Dvty of court.—Where 
a change of the place of trial of a criminal case is sought on the al
leged ground of the prejudice of the presiding judge, the judge is not 
at liberty to avoid the embarrassment of a trial in the face of such ob
jections by granting a change, but must rule ui*m the application, 
when fully advised, “ according to the very right of it ” (Code. sec. 
4874); and this ruling will not be disturlied on ap|>enl unless it is shown 
that he has abused his discretion, ami no such showing is made in this 
case.

4 Prejudice of people — Showing and counter-showing—Abuse of 
discretion.— The application for a change of venue in thir. case, in
volving a charge of murder in the tlrst degree, was supi*>rted by the 
affidavits of some forty or fifty persona, showing a high state of feeling 
among the people, anil at least some prejudice against defendant and 
that there was some talk of lynching him. It also ap|*>ared that many 
other persons applied to to make like affidavit would have done so but 
for prudential reasons. This showing was opposed by the affidavits of 
some eight hundred persons, which did not controvert the fact* of ex
citement and prejudice, but did controvert the claim that the excitement 
anil prejudice were so great as to prevent a fair and ihrpqrtial trial 
Held (all concurring), that to have granted the change upon me show
ing made would have been in accord with the general practice in such 
cases, and (Granger, J., dissenting) that it was. under all the circum
stances, an abuse of discretion for the court to deny the change. Com
pare State v. Head, 41) Iowa, 86, and State v. Perigo, 70 Iowa, 657.

6. Instructions—Credibility of defendant's wife as affected by ms 
character and motives.— On the trial of defendant for the murder of 
one Kingsley, the court instructed the jury ns follows : “ Even though 
you may believe from the evidence More you that the defendant has 
been of liase and degraded life, and that he was, from sordid motives of
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personal gain, pressing a false charge against Kingsley, or even that 
defendant and his wife had conspired together to extort money from 
him, or that the evidence shows that defendant was guilty of other 
crimes not charged in this indictment, none of such considerations will 
warrant you in convicting the defendant on this indictment ; nor must 
you allow them to have any other consideration than as allowing the 
animus or motive of the defendant towards the deceased, and also as 
affecting the credit which ought to be given to his testimony and that 
of his wife, if she |>artici|>atcd in any improper motive toward the de
ceased." Defendant’s wife was a very important witness in his behalf. 
Held, that the instruction was erroneous, because though it was de
signed to express the correct rule of law, and would readily be so under
stood by the professional mind, yet its language permitted the jury to 
consider the acta and misconduct of the defendant in regard to which 
his wife had no part or connection, as affecting her credibility, on the 
single condition that “ she participated in any improper motive towards 
the deceased."

Appeal from district court, Bremer county; G. W. Ruddick, 
judge.

The defendant was indicted for murder of the first degree. 
Upon the trial of the indictment the defendant was convicted
of murder of the second degree, and from a judgment on the 
verdict he appeals.

11'. L. /'Àiton, Ç. Wellington, E. M. Billings and JA E. Bil
lings (pro se), foe appellants. y

John Y. /Stone, attorney-general, and E A. Dawson, for the 
state.

Gkanokr, J. 1. At the impaneling of the grand jury that 
returned the indictment one Bockhouse was examined as to 
his qualifications, and error is assigned as to the rulings of the 
court in permitting him to remain as a member of the panel. 
The juror is of foreign birth, and it is evident he did not at 
all times fully understand the import of the questions, and in 
some cases, we think, his answers did not exactly express his 
purpose, lie resided some seventeen or eighteen miles from 
Waverly, where the homicide occurred, and where the court 
was sitting. The material |>art of his examination is as fol
lows: “ Counsel for defendant. Question. Mr. Bockhouse, 
isn’t it a fact that you have said frequently, at your own town 
of Tripoli, that you believed Mr. Billings to be guilty of mur
der? Answer. I have said like this: If he done the shooting,
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of course he was guilty. Q. That is not an answer to my 
question. A. That is the only thing that I remember that I 
have said. Q. Isn’t it a fact that you have said, and said fre
quently, in your own town, you believed Mr. Billings was 
guilt)' of murder? A. I don’t know how to answer that. 
I don’t know that. I couldn’t said that he was. Q. Haven’t 
you said that you believed he was? A. Why, I might have 
said so on the first, by the saying that some talked. I might 
have said that. I don’t know, though. Q. Haven’t you said 
besides, frequently, that in your opinion he ought to be hung? 
A. No; I don’t think I have. Don’t remember of as I have 
said that. Don’t know as I have said an)' more than any man 
that murdered in such a way as that, I thought ought to be 
hung. I think that is the way I have said it. Don’t think I 
said that frequently. Never talked with people over there 
very much in regard to this matter. Q. Haven’t you said 
that you would be glad to help hang him? Said it in your 
own town? A. No more than just what I say. If he was 
the man that shot Mr. Kingsley, that he ought to be hung. 
I don’t know but I would help hang him if I was right there. 
Some such remark. Q. You have said you would help hang 
him if you were right there? A. Yes, sir; if he was in the 
wrong. Q. Haven’t you said you believed he was in the wrong, 
and you would be glad to help hang him, or that in substance? 
A. 1 never said I would be glad to help hang him. Don’t re
member that I said I was going to help hang hirfi. Don’t 
think I ever said that. I won’t swear to it ; but don’t think I 
ever said that. Don’t think there has been much talk over at 
Tripoli about hanging him. I believe some talk in regard to 
lynching him. Think I heard such talk. Think I have talked 
with others. Court. In your talk with others there, did you 
sa)' that you would participate in any attempt to lynch him? 
Did you say you would do anything of that kind? A. No; 
no, sir; no; I don’t think I ever said any such thing. Court. 
Do you mean to say that you have formed no opinion upon 
the question of guilt or innocence of Mr. Billings on the charge 
of murder? A. 1 say that I have formed no opinion. Q. Do 
you mean to say that you have expressed no opinion upon 
that question? A. 1 haven’t formed any opinion. Court. 
I ask you about your expression now. Have you expressed
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any opinion of that character? A. You mean whether I ex
pressed my opinion whether he was guilty ? Court. Yes, sir; 
guilty or innocent. A. I don’t know that I have said that he 
was guilty; not that I remember. Court. You don’t rememlror 
that you liave made any such expression? A. I don’t remem
ber that I made any such expression, that he was guilty. 
Court. Is your state of mind such that you could investigate 
the charge for which he is held here with entire candor and 
fairness? A. Well, it is so I want to hear a good deal more 
about it than I have before. Court. No; but would you in
vestigate it fairly, candidly and impartially? Of course, it is 
here for the purpose of investigation. A. I mean, before 1 
could pass my opinion, I would want to hear a good deal 
more than I have. Court. I want to know whether or not you 
can take part in that investigation impartially, for the purjwse 
of determining from the evidence the fact, free from any prej
udice that you have had heretofore, if you ever had any.

. A. Yes, sir; free from any prejudice, I could take part.”
It is true the juror had been in the midst of strong excite

ment, and where there was evidently a conviction as to the guilt 
of the defendant, as must be the case where there is talk of 
lynching. One expression of the juror, as, “ Think I talked 
with others,” in the connection in which it appears, tends to 
show that he talked with others of lynching. If satisfied of 
the fact that he counseled or favored such a proceeding, we 
should hesitate much before allowing an indictment found by 
the vote of such a grand juror to stand. From all the testi
mony of the grand juror we do not think that such is the fact, 
lie was undoubtedly present when there was talk on that sub
ject, and talked himself; but the evidence does not show that 
he counseled any such step or favored it. Ilis examination 
by the court evidences a state of mind reasonably free from 
any prejudice or conviction that should disqualify him from 
acting as a grand juror. As to the juror’s having formed an 
opinion that 1 " " ialify him, the action of the court in 
overruling the challenge has strong support in the case of 
State v. Shelton, 04 Iowa, 333, and we think the holding correct.

2. One Wile, upon examination as to his qualifications as a 
grand juror, was challenged by the defense and the challenge 
sustained, and, under instructions from the court, took no part

c

C$5C
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in the case, but his place on tlie panel was not supplied, and 
the failure to supply his place is assigned as error. Under 
the present law a grand jury for Bremer count)' is composed 
of five members, and the concurrence of four is necessary to 
the finding of an indictment. Hence, as to this case, but four 
of the five members of the grand jury took part, all of whom 
must concur to legally present the indictment, and it is urged 
to us that the defendant was entitled to the presence and de
liberations of a full panel. Inasmuch as we regard the ques
tion as settled upon authority, our reasoning upon it would 
lie of little, if any, practical utility. Prior to January 1, 1887, 
a grand jury was composed of fifteen members, and the con
currence of twelve was essential to the validity of an indict
ment. The same reasoning that would entitle a defendant to 
a full panel under the law as it now is would have entitled a 
party under the law as it then was to a full panel ; the line of 
argument being that it cannot be known what would have 
been the feffect of the influence and deliberations of the absent 
members as to those present, and that with a full panel an in
dictment might not have been found. The argument is not 
without force, but in the case of State v. Shelton, evpra, three 
of the fifteen members of the panel were excused from acting 
in the case because of challenges, and only twelve members 
t«x>k part, all of whom must concur to the present indictment. 
In that case this court held that the defendant was not enti
tled, as a matter of right, to the full panel in his particular 
case; that, the grand jury being legally impaneled, its organi
zation was not affected by the absence of the three ; and the 
indictment was sustained. We think that case ample support 
for the ruling of the district court in this case.

3. At the term at which the indictment was returned the 
defendant filed his motion to change the place of trial, on the 
ground of the prejudice of the judge. The defendant is a 
lawyer of many years’ practice in Bremer county, which is and 
has been for many years the home of the presiding judge. 
The }>etition for the change is quite elalmrate, describing with 
considerable minuteness many instances of defendant’s expe
rience in cases before the court, and his treatment by the 
court. Without any reference whatever to the merits of these 
particular complaints, we think the defendant believed there
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was prejudice against him, and that he could not have an im
partial trial unless his application was granted. It is, perhaps, 
unfortunate that any person should be put on trial for his life 
or liberty with such a belief. This is the most objectionable 
feature of this particular branch of the case, for an examina
tion of the record, both as to this showing for a change and 
the trial of the indictment, nowhere impresses us with a lielief, 
or even a doubt, but that the utmost fairness was manifested 
by the court in all departments of the trial as to the defend
ant. Owing to the peculiar provisions of our statute, the trial 
judge experiences his most delicate and embarrassing duty in 
passing upon the question of his own impartiality or want of 
prejudice for the trial of causes. The statute, in terms, is a 
restriction ujain his inclinations or promptings to grant the 
change, ami thus avoid comment and the embarrassments that 
necessarily follow his sitting for the purpose of trial after such 
objections arc interposed. When a petition is filed, averring 
his prejudice, his duties arc prescribed by Code, section 4374, in 
these words: “The court, in the exercise of a sound legal dis
cretion, must decide the matter of the petition, when fully 
advised, according to the very right o< it.” lie is not to give 
judgment as to his preferences or as to the beliefs of the ap
plicant for the change, but as to the fact of the prejudice as it 
appears to him. This court has frequently said that it can 
only interfere in such cases where the trial judge has abused 
the discretion with which he is invested. State v. Mewherter, 
4fi Iowa, 88; Same v. Hay, 50 Iowa, 520.

4. At the time of presenting the petition for a change of 
venue on account-of the prejudice of the judge, a petition was 
also presented for a change of venue because of prejudice and 
excitement against the defendant in the county,and the appli
cation also asks that the cause be not sent to llutlcr or Floyd 
county, because of such excitement and prejudice there. This 
application is supported by the affidavits of some forty or fifty 
persons residing in such counties, a large majority of the affi
ants being residents of Bremer county, and their affidavits 
have reference only to that county. Some of these affidavits 
state facts showing the grounds for the lielief of the affiants 
as to such prejudice and excitement, and they unmistakably 
show a high state of feeling among the people, and at least



STATE v. BILLINGS. 335

prejudice to some extent as against the defendant, and the 
facts undisputed show that in some instances there was talk 
of lynching the defendant. The affidavits of some who en
deavored to get signatures to affidavits for a change of venue* 
show that, of those approached and who refused to sign, many 
expressed themselves that there should be a change of place 
of trial, but that to make the affidavit would prompt the ac
cusation that they were taking sides with Billings, or it would 
hurt them in their business. Other and particular facts are 
disclosed by the affidavits for the change,"which need not be 
suited further than that they show an intensely strong feel
ing against the defendant in and for miles about Waverly. 
This feeling was augmented by reports, and to some extent a 
ltelief, that in many respects the defendant was aVdangcrous 
and bad man. Opposed to this showing for a change of venue 
arc the affidavits of some eight hundred resident® of the three 
counties named, most of them, however, beirfg residents of 
Bremer county. The affiants reside in the different townships 
in the county, and represent nearly all the business interests, 
and among them a large number of farmers residing outside 
of the villages. The substance of these affidavits is that the 
affiants are well acquainted with the general feeling and sen
timent of the ]K»<mk‘ of the county towards the defendant, 
and that they knmv of nfo prejudice or excitement that would 
prevent the defendant from having a fair and impartial trial 
in the county. These affidavits do not controvert the partic
ular facts stated in the affidavits for the change, nor do they 
deny the facts of excitement and prejudice; but they do con
trovert the claim that the excitement and prejudice is so great 
a* to prevent a fair and impartial trial. On the trial before 
us this point was urged by appellant with much apparent con
fidence, and the members of this court are agreed that the 
granting of the c' e under the showing made would have 
been in accord with the general practice in such cases, and 
saved from the record of the case at least the question of 
doubt, if the defendant had been accorded a trial under such 
circumstances that the verdict was not influenced by the ex
citement or prejudice surrounding it. While agreed as to 
this fact, there is not a unanimous conviction that the re
fusal of the court was an abuse of its discretion. A majority

3
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of the members think the facts of this case distinguish it from 
other cases wherein this court has held that the refusal of the 
district court to grant the change was not an abuse of discre
tion, and they believe and hold that it was error to refuse the 
change under the showing herein made. The writer of the 
opinion does not concur in this view, and believes that the ac
tion of the district court does not involve an abuse of discre
tion, if we are to be guided by the former holdings of this 
court. In the opinion of the writer, the case of State v. Head, 
4!) Iowa, 85, presents a state of facts equally as strong, if not 
stronger, against the action of the district court than this, 
and its action was sustained on the ground that it had not 
abused its discretion. That case has strong support in the 
case of State v. Perigo, 70 Iowa, 657, and, in my judgment, 
those cases should control our action on this question.

5. Error is assigned to the giving of the nineteenth instruc
tion by the court in these words : “The jury must not be 
drawn away from the proper consideration of the charge in 
the indictment. The defendant is not charged in this indict
ment with presenting to Kingsley an infamous and false 
charge of seducing his wife for the purpose of extorting 
money, but the charge is that he tired the shot that caused 
the death of Kingsley ; and, even though you may believe 
from the evidence before you that the defendant has been a 
man of base and degraded life, and that he was from sordid 
motives of personal gain pressing a false charge against Kings
ley, or even that defendant and his wife had conspired to
gether to extort money from him, or that the evidence shows 
that the defendant was guilty of other crimes not charged in 
this indictment, none of such considerations will warrant you 
in convicting the defendant of the charge in this indictment. 
Nor must you allow them to have any other consideration 
than as showing the animus or motive of the defendant to
wards the deceased, and also as affecting the credit which 
ought to be given to his testimony and that of his wife, if she 
participated in any improper motive towards the deceased. 
Nor have you anything to do or consider with reference to 
what has been said about public opinion on this case, and you 
must give it no consideration, but confine your investigations 
to the charge presented by this indictment, namely : ‘ Did the

!
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defendant fire the shot which caused the death of Willis S. 
Kingsley.’ To the solution of this question, under the evi
dence before you in this case, you must bring your cool, delib
erate and dispassionate judgment, uninfluenced by other con
sideration than the evidence before you and the law as given 
to you in the charge.” Mrs. Billings was a very important 
witness for the defendant, and the criticism upon the instruc
tion is that, if the jury should find that Mrs. Billings had par
ticipated in any improper motive toward Kingsley (the man 
alleged to have l>een murdered), then the jury might consider 
the character and conduct of Mr. Billings as to his having 
committed other crimes, or having been a man of base and 
degraded character, etc., as affecting her credibility as a wit
ness. In argument to us it is not questioned but that, if such 
is the proper construction to be given the instruction, it is 
erroneous, and to the extent of being prejudicial, and should 
reverse the judgment. The only point urged is that it should 
receive a different construction, and the claim in that respect 
is that, properly understood, the instruction means tlmt’only 
the conduct of Mrs. Billings could be considered as affecting 
her credibility. We can readily understand that such was the 
purpose of the learned judge who wrote the instruction, be
cause, thus understood, it is in harmony with a familiar rule 
of law ; but such an understanding does not come from the 
language used. It is not for us to give to the language that 
construction which the professional mind may assume the 
court intended, but we must give it that meaning which the 
language used would reasonably convey to the jury, for it is 
its guide to the law of the case. It was evidently the design 
of the instruction as a whole to guard the jury against any 
considerations which might prejudice the rights of the defend 
ant. The part of the instruction relative to the credibility 
of the defendant and his wife is in the nature of an exception 
to the restrictions urged upon the deliberations of the jury; 
and hence it has special prominence in the instruction. It 
could not be questioned that all the acts of misconduct re
ferred to in the instruction, and the base and degraded 
life of the defendant, as believed by the jury, could, under 
the instruction, be considered as affecting the credibility 
of the defendant, and the language is identically the same 

22
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as to the credibility of the wife, if she participated in any
improper motive towards the deceased. The instruction 
says : “ None of such considerations will warrant you in con
victing the defendant of the charge in this indûment, nor 
must you allow them to have any other considerate than as

ljfltn
m

showing the animus or motive of the defendant towards the 
deceased, and also as affecting the credit which ought to be 
given to his testimony and that of his wife, if she participated 
in any improper motive towards the deceased.” No reason
able transposition of the terms employed aids appellee’s claims 
for construction. The pronoun “them” refers for its ante
cedent term to the word “ considerations,” being plural in 
form, and but a single instance of misconduct of the wife is 
referred to in the instruction. With the fact established that 
the wife had participated in an improper motive towards the 
deceased, the instruction allowed the jurÿTp consider the acts 
and misconduct of the ch she hadi

as affecting her credibility.no part or connection There is
no claim that such is the law, nor could there well be, and the 
error is certainly prejudicial to the defendant. On account of 
the errors in giving the instruction and refusing to grant the 
application for change of place of trial from Bremer county, 
the judgment is reversed.

People v. North et.

(77 Cal., 61&)

Grand Jury.

1. Bias of jurors — Formation of previous opinion.— The previous
opinion which disqualifies a grand jury is one formed from mere hear
say, without the sanction of an oath. The formation of an opinion of 
the guilt of a* party indicted by the grand jury, from his testimony 
under oath given before them.^qxm a similar charge against another 
person, is no disqualification.

2. Same—Scope of inquiry of grand jury -» Bias.— A grand jury has,
within the scope of its inquiry, all public offenses committed or triable 
within its county ; and though it takes up a charge against one per
son, if it appears from the testimony taken on such examination that 

. sufficient reasons exist for putting another person on his trial, they 
can and should find an indictment against such person. An opinion

1 0
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of the guilt of such person so formed involves nothing of bias or preju
dice, though the indictment against him be not directed on the same 
day. Nor does the calling of other witnesses, before finding such in
dictment, indicate bias or prejudice of the jurors.

3. Same —Presence of grand jury in court— The fact that two of the
grand jurors were in court when another person was on trial for the 
some offense, and heard the defendant plead his constitutional privilege 
as a witness, is of no significance, if it does not apiiear that it had any 
effect upon the indictment of the defendant

4. Same—Motion to set aside indictment—Cumulative proof of
bias—Continuances.— The court may properly refuse to delay the 
hearing of a motion to set aside an indictment for bias of the grand 
jurors when it appears from the statement of counsel asking the delay 
that he expects to prove the same sort of prejudice, partiality or bias 
of another grand juror, on the same facts as existed and were proved 
in regard to other jurors, which facts were noJegal indication of bias 
or prejudice. J)

K. Indictment—Indorsement of name of defendant as witness.— 
If the defendant has testified before the grand jury, it is not necessary 
to indorse his name upon the indictment as a witness ; and the failure 
to do so is not ground of motion to set aside the indictment

ft. Same—Deposition—Notes of short-hand reporter.— The notes of 
a short-hand reporter of testimony given orally upon a trial and read 
to the grand jury by the reporter are not a deposition, within the 
meaning of the statute requiring the name of a witness, whose deposi
tion was given to the grand jury, to be inserted at the foot of the in
dictment or indorsed thereon.

7. Trial—Irregularity —Remarks of judge — Instructions curing 
error.— A remark of a judge, during a criminal trial, that he thought 
" the prosecution in criminal cast* was too much handicapped,” is not 
ground of reversal, if the judge subsequently instructs the jury to dis
regard the remark, and so cautions them as to rfinove all apprehension 
that the remark would have any effect on the mind prejudicial^» the 
defendant

a Criminal law — Bribery — Documentary evidence.—On the trial 
of an indictment for offering a bribe to a juror who served in a civil 
action, the complaint answer and minutes of the court in such action 
are admissible in evidence to prove the allegation of the indictment 
and to show that the juror Jo whom the bribe was offered served as a 
juror on the trial of such notion, and it is proper to read them to the 
jury.

9. Trial —Reading documentary evidence to jury.— Whatever docu
mentary evidence is admissible may be read to the jury, without regard 
to the purpose for which it is offered.

10. Same—Instruction uniting effect of evidence.—If evidence is 
offered for a special purpose, which the party against whom it is of
fered fears may operate prejudicially if not limited in its scope to 

• such purpose, he must request an instruction so limiting it, or he can
not assign the failure of the court to instruct on such point as error.

i
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11. Omission of court to instruct jury.—It is a general rule in all cases
that an omission of the court to instruct the jury on any point is not 
error, "unhes a proper instruction is asked by counsel and an exception 
taken to the refusal of the court to give it

12. Same— Admissions of defendant — Appeal — Objections for first
time.— A written statement of the evidence given by the defendant 
before the grand jury, which he has admitted to be correct is admis
sible in evidence against him. The objection that the evidence was not 
shown to have been voluntarily given, or tliat the admission was made 
while in prison, cannot be raised on ap|ieal for the first time.

18. Bribery — Accomplice — Evidence.— When counsel for defendant in
forms the court that he is going to contend that a juror to whom a 
bribe was offered was an accomplice with the defendant accused of 
offering the bribe, it is admissible for such juror as a witness to testify 
upon such collateral issue, and to illustrate his conduct, that he was 
advised by a third person, whom he had informed of the offer, to hear 
all that was to be said, and to seemingly acquiesce, so as to prevent the 
defendant front approaching other jurors, and that he acted in pur
suance of such advice. (Patterson, J., dissenting.)

14. Grand jury — Obligation of secrecy.—The rule of secrecy of tin-
proceedings before a grand jury is intended only for the protection of 
the grand jurors, and the witnesses before them cannot invoke it, 
and the fact that a person was called, sworn and examined as a wit
ness before the grand jury does not come within the rule of secrecy, 
and a grand juror may testify to such fact

15. Bribery—Offering bribe of third person.— The conveyance to a
juror of an offer of a third person to bribe such juror is the offering 
of a bribe by the person conveying the offer, and is no less an offer to 
bribe because the money to be jmid was not to come from his pockel.

16. Rehearing.— The court will not consider, upon petition for rehearing,
any point waived, either expressly or tacitly, u|>ou the argument by 
not being then urged or suggested ; and this rule applies to criminal 
cases, and will not be dispensed with except in a case of peculiar or 
real hardship. Technical points urged on petition for rehearing, for 
the first time, will not be considered.

In bank. Appeal from su|ieriur court, city and county of 
San Francisco; J. F. Sullivan, judge.

Indictment against F. T. Northey for offering to give a 
bribe to H. F. Woods, a juror in a civil case. Defendant was 
convicted, and sentenced to imprisonment for nine years. 
F rom the judgment and order denying a new trial defendant 
appeals. *

Geo. A. Knight, for appellant.
Attorney-General Geo. A. Johnson, for the people.
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Thornton, J. The defendant Northoy was accused by in
dictment of wilfully, corruptly and feloniously offering to 
give a bribe to II. F. Woods, a juror on the trial of the ac
tion of Wright et al. v. The Geary-Street Park it* Ocean Rail
road Company, penTling in the superior court (department 6 
thereof) of the city and county of San Francisco, and in which 
an issue of fact had been joined, with the corrupt and feloni
ous intent to corruptly influence the vote, opinion, verdict and 
decision of Woods as juror, in favor of the defendant in the 
action above named. The defendant was convicted and sen
tenced to imprisonment in the state prison for the term of 
nine years. A motion for a new trial was made by defendant, 
and denied, and he prosecutes this appeal from the judgment 
and order denying a new trial. The defendant, not having 
Itcen held to answer before the finding of the indictment, 
when called on to plead, moved to set aside the indictment. 
First. “ Because Stewart Mcnzies, Patrick Connolly, W. II. 
Coddington, Charles F. l)oe, J. J. Donovan, Charles Holbrook, 
A. P. llotaling, Patrick Lynch, P. V. Merle, Samuel Pollack, 
F. G. Wagner, Louis Abrahams, II. Brandt, A. R Kell}-, Sol. 
Kahlman, George C. Shrove, William Wolf and Jacob Green- 
bauin, members of the grand jury which found the said in
dictment against defendant, were at the time they were im
paneled as grand jurors on said grand jury, and at the time 
they found the said indictment, incompetent to act as grand 
jurors in the finding of said indictment, for the reason that 
there existed a state of mind in each of them in reference to 
the above-entitled case, and this case, and in reference to this 
defendant, which prevented them, and each of them, from 
acting impartially, tir without prejudice to the substantial 
rights of defendant, in the finding of said indictment.” Sec
ond. “ That the names of all witnesses and persons appearing 
before saiil grand jury are not and were not inserted at the 
foot of said indictment or indorsed thereon.”

It appears from a bill of exceptions found in the record that 
Patrick Connolly and Stewart Menzies, on their examination, 
on the hearing of the motion above stated, testified that they 
were members of said grand jury that found the indictment 
against the defendant Northcy, and that they voted for the 
finding of the indictment. Twelve grand jurors, including
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mem, voted for the finding of the indictment. They were 
present in court when the case of People v. Robert F. Morrow 
was on trial for procuring Frank T. Northey to approach and 
offer to give a bribe to II. F. Woods, in the cause of Florence 
M. Wright et al. v. Geary-Street Park tfc Ocean R. Co., wherein 
defendant here was called as a witness for the prosecution, 
and declined to answer all questions put to him relating to the 
charge against Morrow, on the ground that they would have 
a tendency to convict him of a felony ; and were present in 
the grand jury room when the charge against Morrow was 
examined, and when Northey testified, and heard defendant 
Northey then testify.

Connolly further testified that, after hearing the testimony 
of Northey given before the grand jury in the Morrow Case, he 
had formed an opinion that Northey was guilty ; that that opin
ion was a fixed and decided opinion, and founded on Northey's 
own statement before the grand jury ; that this opinion was 
formed before the finding of the indictment against Northey, 
and that he had this opinion when he went to examine the 
charge against Northey. Menzios was also called, and testified 
that he formed the opinion after hearing Northey’s testimony 
on t he examination of Morrow's Case before the grand jury ; that 
Northey admitted his guilt in this testimony ; that the opinion 
was decided as to his guilt ; that he voted for the indictment 
against Northey ; that it was founded on the testimony of 
Woods ; that the indictment against Northey was fourni after the 
finding of the indictment against Morrow; that he acted fairly 
and impartially, and without prejudice, in finding the indict
ment under consideration. John T. Wagner, Alfred R Kelly, 
F. G. Wagner, Charles F. Doe, William II. Coddington, Sam
uel Pollack and Jacob Grcenbaum, who were members of the 
same grand jury, and acted on the indictment against Northey, 
and voted for it, also testified that they heard Northey’s testi
mony before the grand jury above mentioned, and on this tes
timony formed a fixed and decided opinion that Northey was 
guilty. Patrick Lynch was one of the same grand jury, and 
testified that the short-hand reporter's notes of Northcy's testi
mony on the trial of the indictment against Morrow were read 
to the grand jury while it had Northey's Case under discussion. 
It appears, further, by the bill of exceptions, and is also stated
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therein, “ that each and all of said above-named grand jurors 
testified, upon their examination on said motion, that, when 
they acted upon the case of defendant, and considered and 
found said indictment, they had no bias or prejudice against 
defendant and acted without regard to any prior opinion of 
his guilt, and without prejudice, and were not influenced in 
any manner against defendant, or his substantial rights, but 
acted impartially and fairly upon the evidence introduced be 
fore them in the grand jury room on the hearing of the charge 
against the defendant, and not from comments in public jour
nals, or public rumor, or common notoriety.”

In connection with this inquiry, the counsel for defendant 
asked for a subpoena to procure the attendance of A. P. Ilotal- 
ing, one of the members of the grand jury who had acted on 
and voted for the indictment against Northey. A subpoena 
had been regularly and with diligence issued for Ilotaling, and 
placed in the hands of the sheriff, who returned that Ilotaling 
was absent from the county and could not be found, but that 
lie would return in two days. The court inquired of counsel 
what lie expected to prove by Ilotaling, to which he replied 
that lie proposed to show bv Ilotaling substantially the same 
faets as testified to by the other grand jurors,— that he had 
formejd a fixed and decided opinion as to the guilt of Northey, 
from Northey’s testimony before thegrand jury above stated, 
and that opinion was that he was guilty. The court required 
of counsel to make his statement by affidavit, which counsel 
refused to make, and thereupon the court refused to grant 
further time to 8ub|xrna grand jurors; The court refused to 
set aside the indictment, and defendant excepted. It is argued 
that the indictment should be set aside for the reason that it 
apjiears from the testimony of the grand jurors examined that 
a state of mind existed on the part of eaeli of them, when 
they found these indictments against Northey, in reference 
to Northey and his case, which prevented them and each of 
them from acting impartially, or without prejudice to the 
substantial rights of the defendant in finding the indictment 
herein. The partiality and prejudice here charged against 
each grand juror is based on the fact that, in examining, in 
their capacity as grand jurors, a case against Robert P. Mor
row, Northey was called as a witness before the grand jury,
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and on such examination testified that he was guilty of the 
offense charged in the indictment, and that in this testimony^ 
each of them hail formed the opinion that he was so guilty.
It clearly appears from the testimony of one of the grand 
jurors examined that Nor they in his testimony admitted his 
guilt, and, us the}" all say that they formed their respective 
opinions on this testimony, the inference is irresistible that 
such was the character of Northey’s testimony. It is admitted 
by each of these grand jurors that their opinion, formed on 
such testimony, was fixed and decided. Now, conceding that 
an indictment can be vitiated by the participation of a grand 
juror in finding it, who had formed, before entering on its ex
amination, an unqualified, fixed and decided opinion that the 
defendant so indicted was guilty, and for that reason should 
be set aside, can it be that an opinion formed under the cir
cumstances in evidence herein is of that character? The facts 
upon which the opinion of each grand juror was formed herein 
came to his knowledge in the discharge of his duty as a grand 
juror, when the grand jury was engaged in the discharge of 
its official duties, in inquiring into a public offense against the 
]>eoplo of the state, triable within the county of their impanel- 
ment. Northey is called as a witness before them, and testi
fies under oath, in the presence of the jury, to facts which 
inculpate him in a public offense, within the scope of their in
quiry. hi effect, the witness admits his guilt. The grand 
jurors hear his sworn statement, and conclude that he is 
guilty. Can such an opinion — is it possible that an opinion 
so formed can — be disqualifying as to any member of the 
grand jury to act upon an indictment of the witness for the 
offense of which he admits his guilt? The opinion which dis
qualifies is one formed from something heard outside which 
has none of the sanction of an oath, and is merely hearsay. It 
might as well lie charged against a judge that ho is partial, or 
biased or prejudiced against a person tried for a public offense 
before him, when, on a motion for a new triai of the cause, on 
the ground that the verdict is contrary to the evidence, he 
states, in denying it, that he has heard and considered the evi
dence, and formed the opinion when lie heard it, and was still 
of opinion, that the defendant was guilty and the verdict 
correct.
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The counsel speaks of Morrow's Case, and the grand jury 
having under consideration Morrow's Case when Nor they gave 
his testimony, and he seems to regard the grand jury as re
sembling a petit jury, and, like the latter, restricted to the 
examination of a particular case. We do not think this is a 
proper or reasonable view. The grand jury has within the 
sco|>e of its inquiry all public offenses committed or triable 
within its county (Penal Code, § 915); and though it takes up 
for examination a charge against one person, if it should n|>- 
pear from the testimony taken on such examination that suf
ficient reasons exist for putting another j)erson on his trial, 
they can and should find an indictment against such other 
person. Suppose, in such a case, they should conclude that 
both jHirsons should be indicted on an opinion formed, when 
the charge against one only was specially under examination. 
Both indictments might not be directed by the same order. 
The indictment against the witness might be ordered on a day 
subsequent to the order of the other. Could it, with any jus
tice or propriety, be said, under these circumstances, that a 
grand juror was not impartial, or was prejudiced, because 
when the matter of directing an indictment against the wit
ness was taken up he had already formed an opinion on evi
dence regularly heard that the witness was guilty? Can bias 
or prejudice or partiality be charged against members of a 
grand jury because, having already formed an opinion of a 
party’s guilt on testimony regularly and lawfully heard, they 
hear the testimony of another witness before ordering an in
dictment to be drawn up against such party? The foregoing 
questions can be answered in only one way, and that relieving 
a grand juror so acting from every imputation of bias or par
tiality. We see nothing of bias or prejudice in an opinion so 
formed. It is not a prejudgment at all. The opinion is formed 
on evidence coming regularly before the grand jury in the 
discharge of its lawful functions, and does not indicate a state 
of mind in reference to the case or the party indicted which 
will prevent a grand juror from acting impartially, and with
out prejudice to the substantial rights of both parties. We 
see no reason why this grand jury shoultl not have indicted 
Northey on his own testimony, as given before it. If it saw 
proper to call a witness (Wood), as was done in this case be-
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fore ordering the indictment, we sec no reason why it could 
not do so. Such a course indicated no bias or prejudice on the 
part of the grand jury, or any member of it. In fact, Northey'» 
Case may bo said to have been under consideration from the 
time that he gave his testimony in relation to Morrow until 
the indictment against him was found. The disqualifying 
state of mind referred to in the statute must have existed 
when the examination of Northey'» Case was commenced, when 
he was called before them as a witness, and it is not contended 
that any such state of mind existed at that time.

The fact that two of the grand jurors wore in court when 
Morrow was on trial, and heard Northey plead his constitu
tional privilege when he was there called as a witness, is of no 
significance. It does not apjiear to have had anything to do 
with their voting for Northey's indictment. The contention 
us to bias or prejudice of the grand jurors, or either of them, 
cannot be sustained. We fail to see that Northey suffered 
any prejudice as to any substantial right, or any right what
ever. The court committed no error in refusing a delay to 
procure the attendance of Ilotaling. From the statement of 
counsel when lie made the motion for delay, it ap|ieara that 
he expected to prove the same sort of prejudice, partiality or 
bias, on the same facts as existed in regard to the other jurors, 
which wo have held was no indication of bias or prejudice. It 
is further argued that the indictment should be set aside lie- 
cause the name of a witness whose deposition was read to the 
grand jury was not inserted at the foot of the indictment, or 
indorsed thereon. It appears that the notes of the short-hand 

, reporter of Northey "a testimony on Morrow’s trial wore road 
to the grand jury when considering the case against Northey, 
and it is said this was Northey’s deposition, and that Northoy's 
name should have appeared on the indictment in one of the 
modes above stated. The testimony of Northey was given 

t orally on Morrow’s trial, and the short hand notes of such tes
timony were not a deposition. Code Civil 1’roc., §$ 2004, 2005. 
“ The object of requiring the names of the witnesses to lie t Inis 
indorsed upon the indictment is twofold : First, to inform 
the party who are his accusers; and second, to inform the 
prosecutor who are the witnesses.” People v. Freeland, tt Cal., 
VV. It would be useless to inform the jmrty that he was him-

\
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self an accuser. If it was material or important that he should 
he informed of it, he already had that information. As to his 
being informed of the names of those who had testified before 
the grand jury, and might be called to testify on his trial on 
behalf of the prosecution, this could only refer to such wit
nesses us could lie called by the prosecutor, and could bo com
pelled to testify, or, at least, to be sworn. It could not refer 
to the party indicted, who could not, in any event, be called 
for the prosecution. Wo cannot see that the law required 
Northoy’s name, in any view, to bo placed on the indictment 
in either of the modes above pointed out. It follows from the 
above that the court below properly refused to set aside the 
indictment. We do not think that there should l»e a reversal 
on account of the remarks made by the judge of the court 
I>elow as to the law, and that he thought “ the prosecution in 
criminal eases was too much handicap|ied.” The court, in con
sequence, no doubt, of the ini|>ortance attributed to these re
marks by counsel for defendant, and an apprehension on the 
part of counsel that they might have an effect on the eight 
jurors present in the jury-box when the remarks wore made, 
prejudicial to his client, t<s>k occasion, in delivering its charge 
to the jury, to make to them the following observations : “ You 
are the exclusive judges of all matters of fact, but must be 
guided by the law as laid down for you by the court, inde
pendently of any preconceived notions of your own, or of any
thing that counsel may have said, and of anything that may 
have been said in your presence or hearing as to the propriety 
or |Kiliey of any provision which the law may have laid down 
for the conduct of criminal cases. During the examination of 
Mr. Kohler as to his qualifications to serve as a juror, some 
language wits used by the court to which defendant’s counsel 
took excomion. 1 instruct you that it is your duty to ignore 
in your deliberations the remarks then made by the court, and 
that you must deal with the case on the law as it exists, and 
as the court states it to you, irresjiectivc of your own opinion, 
or any opinion the court might have, as to the wisdom of the 
law/’ We think that these observations to the jury, made to 
them by the court when giving them directions bÿ which to 
guide their conduct in the consideration of the case, were suffi
cient to remove all apprehension that the remarks of the
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court, above referred to, would have any effect on their minds 
prejudicial to the defendant. To hold otherwise would l>e to 
attribute to the jurors a lack of ordinary intelligence; and 
this, we are bound to presume from their selection to try the 
cause, the}’ possessed. To hold that the members of the jury 
in whose presence the remarks were made could not lay them 
aside as something irrelevant to the business they were charged 
with, anil disregard them entirely in the discharge of their 
functions, woultl be irrational and incredible. If men of ordi
nary inteMectual endowments are inca|>able of such a mental 
operation, trial by jury may justly lie regarded as a failure. 
In view of all the circumstances, we see no ground justifying 
a reversal in this matter, the discussion of which here comes 
to an end.

The complaint and answer and the minutes of the court in 
the case of Florent* N. Writjhl et al. v. The Geary-Stnet /'. 
it* 0. II. Co. were properly admitted in evidence to prove the 
allegations of the indictment in regard to that case, and the 
fact that the Woods who was named in the indictment us 
the jierson to whom a brilie was offered by defendant was a 
juror, and acted as such on the trial of the case. If these 
documents were admissible in evidence, it was proper to read 
them to the jury. Counsel for defendant contends that the 
complaint anil answer were admissible only to show that there 
was an issue of fact jicndiiig in the case referred to, for trial 
before a jury; that it was error to permit them to lie read to 
the jury against las objection; ami further, that, as the evi
dence was admitted for a special purjiose, it was the duty of 
the court to have limited, by its instruction to the jury, the 
evidence to such s|ieciul purpose, ami that the failure to do so 
was error. We have already disjiosed of the objection to read
ing the above isi|H‘rs to the jury. W*hat portion of this evi
dence would or could have o|>erated to the prejudice of defend
ant wo cannot see, nor Ima counsel pointed it out. If there 
was anything of the character above referred to in the |iapci’s, 
not relevant to the issue joined herein, and which counsel up- 
prohended might ojierate prejudically to the defendant, lie 
should have requested an instruction limiting the evidence so 
as to restrict its scope to the pur|Hiso for which it was offered. 
Not having done so, ho cannot here assail the failure of the
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court so to limit the evidence. That the court failed to in 
struct on such point is not error, conceding that such instruc
tion should have been given if asked for. We think it maybe 
stated, as a general rule in all cases, that, if the court in its 
charge has failed to direct the jury on any point, its failure to 
do so is not error; and if counsel desires an instruction to bo 
given, proper in itself, and which should be given, he should 
ask for it, and on his omission to ask for it the omission of the 
court to give it is not error. To entitle counsel to assail the 
action of the court for error, under such circumstances, a 
proper instruction must have been requested by counsel, re
fused by the court, ami an exception reserved by counsel to 
the ruling.

The defendant excepted to the ruling of the court admitting 
Woods’ testimony ns to his conversation with Gamage. Woods 
stated that ho had told Gamage what had occurred between 
him and Xorthoy as to the offer of Northev to pay him money 
to favor the defendant as a juror in rendering a verdict in the 
case of Wright, etc., ». The G ear g-Street Park it* Ocean ltail- 
mul Company, and that Gamage hail advised him to hear all 
there was to bo said on the subject, and to seemingly acqui
esce, because if he did not do so he might approach some other 
juror, and that, in pursuance of such advice, he had answered 
Xorthey, on his third» conversation with him, that it was all 
right. The counsel for defendant had informed the court that 
he was going to contend that Woods was an accomplice with 
Xorthey. On this issue, collateral to the main one, the evi
dence was admitted by the court. We think there was no 
error in this ruling. The testimony related to an occurrence 
which tended to illustrate the conduct of the witness Woods 
in his dvnling with Xorthey, and was admissible on the issue 
above mentioned. The admission of the written statement of 
Xorthey’s evidence before the grand jury, which Xorthey ad
mitted to George Flournoy to be substantially correct, was 
not error. The objection here made, that it was not admissi
ble because it was not ntlirmatively shown by evidence to have 
been voluntary on the part of Xorthey, cannot be now urged. 
Xo such objection was ever made to it in the court below. 
The objection then made was that it was irrelevant and imma
terial, and not permissible under section 926 of the Penal
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Code. The objection now urged was made for the first time 
in this court and cannot be considered. When the admissions 
of Northey were made he was in prison, detained there as a 
witness in the case of People v. Morrow, and this is urged as 
a ground why they were not admissible. This point does not 
seem to have been urged in the court below, and cannot be 
urged or considered here. Indeed, the fact of Northey’s im
prisonment related to the voluntary character of the admis
sions, and, as we have seen, no objection as to their voluntary 
character was made when the testimony was offered and ad
mitted. The ruling on that point covers this. Section 920 of 
the Penal Code, and the provisions therein contained, relate 
to a grand juror, when called as a witness, and provide that 
a grand juror may be required by any court to disclose the 
testimony of a witness examined before the grand jury in the 
cases mentioned in the section. Granting that a grand juror 
can only be compelled to disclose the testimony of such wit
ness in the cases mentioned in the section referred to, it will 
be observed that no grand juror was called here to make any 
disclosure whatever. The only witness called in relation to 
this matter was Flournoy. It may be further remarked that 
it seems that the rule of secrecy set forth in the statute is in
tended only for the protection of grand jurors, and not of the 
witnesses before them, and that the witnesses cannot invoke 
it. See People v. Young, 31 Cal., 564, 505. Stewart Menzies, 
foreman of the grand jury, testified: “ Know Frank Northey. 
He was examined before the grand jury,— sworn and ex
amined.” To the above testimony counsel for defendant made 
no objection and reserved no exception. He cannot then as
sail it here as error. We may add that the evidence was 
clearly admissible, within the rule laid down in People v. 
Young, supra. The fact that a person was called, sworn and 
examined as a witness before a grand jury docs not come 
within the rule of secrecy. If it did, it is violated Whenever 
an indictment is returned with the names of the witnesses in
dorsed on it or inserted at its foot. Publicity is thus given to 
the fact, and a publicity, too, that is required by the statute. 
We think the verdict is sustained by the evidence. It would 
be an absurd refinement to hold that the defendant did not 
offer to give a bribe to Woods. When he conveyed Morrow’s
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//6fTcr to "Woods to bribe him lie was offering himself to give a 

bribe. It was no less an offer to give a bribe on his part be
cause the money to be paid was not to come from his pocket. 
We find no error in the record. Judgment and order af
firmed.

We concur : Searls, C. J. ; McFarland, J., Sharpstein, J.

Paterson, J. I concur. I think, however, that the admis
sion of Woods’ testimony as to the conversation he had held 
with Gamage was error. I agree in saying that the error was" 
not prejudicial on the grounds : First, that no objection was 
made to it because incompetent ; and second, that it is of such 
a character it did not tend, in my opinion, to prejudice the de
fendant before the jury.

Ex Parte Friday.

(43 Fed. Rep., 916.)

Habeas Corpus : Sentence—Entry at nibseijnent term — Imprisonment in 
state penitentiary — Length of firm — Hard labor — Penitentiary 
offense.

1. The terms of the supreme court of the District of Columbia are appointed 
by the court in general term, pursuant to 25 Statutes at Large, 749, to 
begin on the first Tuesdays of January, April and October. The rules 
of the court provide for the prolongation of a term only for the pur
pose of signing and settling bills of exceptions. Held, that one term 
could not lie continued after the commencement of the next succeed
ing term, and a judgment entered in July, under the heading “Jan
uary term, 1890, continued,” by which a sentence pronounced at the 
January term, 1890, is set aside as invalid, and a new sentence pro
nounced, is void.

2. Revised Statutes of the Unitecf States, section 5541, provides that when a 
person convicted of an offense against the United States is sentenced to 
imprisonment “ for a period longer than one year the sentence may be 
executed in a state penitentiary.” Held, that a sentence in such case of 
imprisonment “ for one year ” ip a state penitentiary is not void, but 
if objectionable at all, is merely irregular, in that imprisonment in a 
state penitentiary for a period " not longer than one year ” is imposed.
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3. Revised Statutes of the United States, section 5541, provides that when
“any person convicted of an offense against the United States is sen
tenced to imprisonment for a period not longer than one year ’’ the sen
tence may be executed in a state penitentiary. Section 5543 provides 
that “ in every case where aSTteriminal convicted of any offense against 
the United States is sentenced to imprisonment and confinement at hard 
labor," the sentence may be executed in a state penitentiary. Held, 
that section 5541 applies to cases where the punishment is imprison
ment only, while section 5543 applies to cases where the punishment is 
imprisonment at hard labor ; and where a person is convicted of an 
offense against the United States, punishable by imprisonment at hard 
labor, the sentence may be executed in a mate penitentiary, though it 
is not “ for a period longer than one year."

4. Revised Statutes of the District of Columbia, section 1141, provides that a
person convicted, among other offenses, of larceny, shall be imprisoned

* in the penitentiary ” for a certain period. Section 1158 provides that 
a person convicted of grand larceny “ shall be sentenced to suffer im
prisonment and hard labor for a period not less than one year." Held, 
that where a person is convicted of grand larceny sentence can be ex
ecuted only in a penitentiary.

At law. Application by Kate Friday for a discharge on a 
writ of habeas corpus. Sections 5541 and 5542 of the Revised 
Statutes of the United States are as follows:

“ Sec. 5541. In every case where any person convicted of 
any offense against the United States is sentenced to imprison
ment for a period longer than one year, the court by which 
the sentence is passed may order the same to be executed in 
any state jail or penitentiary within the district or state 
where such court is held, the use of which jail or penitentiary 
is allowed by the legislature of the state for that purpose.

“ Sec. 5542. In every case where a criminal convicted of ' 
any offense against the United States is sentenced to impris
onment .and confinement to hard labor, it shall be lawful for 
the court by which the sentence is passed to order the same 
to be executed in any state jail or penitentiary within the dis
trict or state where such court is held, the use of which jail 
or penitentiary is allowed by the legislature of the state for 
that purpose.” j

Chas. A. Talcott, for the petitioner.
I). S. Alexander, United States district attorney, and John 

E. Smith, assistant United States district attorney, for the 
government.
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Coxe, J. The petitioner was, in 1889, indicted for larceny 
at the October term of the supreme court of the District of 
Columbia, holding a criminal term. The indictment con
tained three counts. At the January term, 1890, the peti
tioner was tried and convicted upon all the counts. A motion 
for a new trial was made and denied, and on the 15th of 
March, 1890, still of the January term, she was sentenced on 
the first count to be imprisoned at labor in the Albany county 
penitentiary for one year; on the third count to be impris
oned at labor in the same penitentiary for one year additional, 
and on the second count to be imprisoned in the jail of the 
District of Columbia for thirty days.

Notice of appeal to the court in general term was there
upon given. The duly certified records of the court, presented 
upon the argument, show that on the 9th of July, 1890, under 
the heading “ January term, 1890, continued,” the defendant 
was brought into court and the sentence previously pro
nounced on the 15th of March was set aside as invalid, and 
one that could not be carried into effect in view of the decis
ion of the supreme court in In re Mills, 135 U. S., 263 ; 10 Sup. 
Ct. Itcp., 702.

A new sentence was thereupon pronounced, like the first in 
every particular, except! that the terms in the penitentiary 
were increased, being fcjr a year and a day in each instance. 
The terms of the criinjfial court for the District of Columbia 
for the year of 1890/began on the first Tuesdays of January, 
April and October-/ The superintendent of the Albany peni
tentiary attaches to his return what purports to be a certified 

. copy of tne record of the supreme court of the District of 
Columbia, and he states that this is his sole authority for hold
ing the petitioner. This record is dated July 9th, and recites 
that the petitioner was indicted, tried, convicted and sentenced 
to imprisonment for one year and one day upon the first and 
third counts, respectively. The petitioner asks to be released 

•forMJie fallowing reasons :
FifSu The sentence, being cumulative, is erroneous.
'Second. The sentence was partially executed Tjy imprison

ment from March 15th to July 9th in the district jail, and 
could not thereafter be changed even at the same term.

Third. The January term, 1890, expired upon the com- 
23
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mencement of the April term, and a sentence imposing addi
tional penalties could not be pronounced after the term at 
which the petitioner was convicted and first sentenced.

The proposition that the court, on the 9th of July, had no 
jurisdiction to expunge the sentence of March 15th, and pro
nounced one imposing a longer imprisonment, states, in my 
judgment, the petitioner's strongest ground of relief. In op
position to this position, two conflicting stories are advanced. 
The district attorney maintained at the outset that the first 
sentence was absolutely void, and the case should be treated 
as if it had been continued upon the verdict until July 9th, 
the sentence then pronounced being the only valid sentence.

Subsequently the conflicting theory was advanced that the 
first sentence was in no way affected by the Mills Case; that 
it was valid and is now being executed ; and the proceedings 
of July 9th, being at a subsequent term, were beyond the 
jurisdiction of the court and should be treated as null. In 
answer to the latter view it is deemed sufficient to say that 
the return of the superintendent of the penitentiary only au
thorizes him to hold the petitioner under the second sentence. 
No reference is made in the return to any proceedings prior 
to July 9th. The prison authorities cannot hold her upon a 
sentence delivered four months before, of which they have 
never heard, even though the sentence were valid. If the 
sentence of July 9th is void, the petitioner must be released. 
So the question is, Had the court jurisdiction to pronounce the 
sentence of that date? In a paper submitted by the United 
States district attorney for the District of Columbia, it is 
apparently conceded that the second sentence was not pro
nounced at the same term as the first, for he says : “ On the 
9th of July (in the April term), the sentence of the previous 
term was set aside in consequence of the decision of the 
United States supreme court in the Mills Case.”

It is thought that this view is the correct one. The Janu
ary term could not have been kept alive after the commence
ment of the April term for the purpose of revoking sentences 
theretofore given and pronouncing new ones. The rules of the 
court provide for the prolongation of the term for the pur
pose of settling and signing bills of exceptions, and for this 
purpose only.
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The terms of the supreme court of the District of Columbia 
are appointed by the court in general term, but this is done pur
suant to statute (25 Stat. at L., 749), and the^terms when thus 
fixed have the same stability as if designated by an act of con
gress. Section 845 of the Iteviscd Statutes relating to the Dis
trict of Columbia provides not for a suspension of the sentence, 
but for a postponement of the execution of the sentence, to 
enable the convicted party to apply for a writ of error, and 
the postponement shall in no case exceed thirty days after the 
end of the term. Clearly this section in no way aids the 
validity of the second sentence. The proposition that when a 
term of court begins the prior term ends is firmly established, 
and I see nothing in the statutes relating to the supreme court 
of the District of Columbia to take it out of the general rule. 
As was said by Mr. Justice Clifford in the dissenting opinion 
in Ex parte Lange, 18 Wall. (U. S.), 192 : “ Every term con
tinues until the call of the next succeeding term, unless pre
viously adjourned sine die• and until that time the judgment 
may be modified or stricken but. Noonan v. Bradley, 1'2 
Wall. (U. S.), 129; King v. Justices, 1 M. & S., 442.”

As the January term could not be continued till July 9th, 
it follows that the sentence of that date, under which the pe
titioner is held, was pronounced at the April term, three 
months after its commencement. I do not understand that it 
is now contended that a valid sentence made at one term can 
be set aside and a different and more severe sentence pro
nounced at a subsequent term. The rule that this cannot be 
done is unquestioned. IBish.Crim. Pro., §1298; Commonwealth, 
v. Weymouth, 2 Allen (Mass.), 144; 1 Stark. Grim. PL, 262; 
Miller v. Finkle, 1 Park. (N. Y.) Cr., 374; 2 Hawk. P. C., 
p. 634, ch. 48, § 20 v. Price, 0 East, 327 ; Commonwealth v.
Mayloy, 57 Pa., 291. It is suggested, however, that the pro
ceedings of May 15th were absolutely void under the decisions 
in the Mills Case, so that the court .was justified in treating 
the case as one standing on the verdict where the sentence 
had in the meantime been suspended. As a matter of fact, 
the case was not continued upon the verdict under a sus
pended sentence. This would seem sufficient, but various 
other answers suggest themselves. Three only will be con
sidered : 1. Assuming, for a moment, that the doctrine of
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the Mills Case is applicable, it is thought that the first judg
ment was not absolutely void. It was irregular, but it was 
not a nullity. A wrong place 'ofNimprisonment was desig
nated. But this was not necessarily a part of the-sentence, 
and the judgment would have beeirperfectly regular if at any 
time during the January term the place of imprisonment had 
been changed from the penitentiary to the jail. Ex parte 
Waterman, 33 Fed. Rep., 29. So, too, an amendment increas
ing the term of imprisonment, if made at the same term, 
would probably have cured the defect. The language of Mr. 
Justice Miller in the Lange Case, supra, is applicable. He 
says (page 174) : “ And so it is said that the judgment first 
rendered in the present case, being erroneous, must be treated 
as no judgment, and therefore presenting no bar to the ren
dition of a valid judgment. The argument is plausible but 
unsound. The power of the court over that judgment was 
just the same whether it was void or valid. If the court, for 
instance, had rendered a judgment for two years’ imprison
ment, it could no doubt, on its own motion, have vacated the 
judgment during the term, and rendered a judgment for one 
year’s imprisonment, or, if no part of the sentence had been 
executed, it could have rendered a judgment for $200 fine 
after vacating the first.

“ Nor are we prepared to say, if a case could be found where 
the first sentence was wholly and absolutely void, as where a 
judgment was rendered when no court was in session, and at 
a time when no term was held ; so void that the officer who 
held the prisoner under it would bo liable, or the prisoner at 
perfect liberty to assert his freedom by force, whether the 
payment of money or imprisonment under such an order would 
be a bar to another judgment on the same conviction. On 
this we have nothing to say, for we have no such case before 
us. The judgment first rendered, though erroneous, was not 
absolutely void. It was rendered by a court which had juris
diction of the party and of the offense on a valid verdict.”

It seems very clear that in no aspect of the case can the 
judgment of March 15th be treated as so absolutely invalid 
that it could be wholly ignored.

2. Was the first judgment even irregular ; was it in any 
manner affected by the decision of the Mills Casef I think
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not, and for the following reasons : Mills was imprisoned for 
one year under section 3242 of the Revised Statutes, as amended 
February 8, 1875 (18 Stat. at L., 307), which provides for im
prisonment (not at -hard labor) for not less than thirty days 
or more than two years. The court decides that “a sentence 
simply of imprisonment in the case of a person convicted of 
an offense against the United States, where the statute pre
scribing the punishment does not require that the accused 
shall be confined in a.penitentiary, cannot be executed by con
finement in a penitentiary except in cases in which the sen
tence is for a longer period than one year.”

It is thought that the supreme court did not intend this de
cision to apply to, a sentence under a section of the statutes 
making it the imperative duty of the court to impose hard 
labor. To hold that it does apply makes the enforcement of 
some of the most important sections of the Revised Statutes 
simply impossible. Very many of these sections require im
prisonment at hard labor, leaving the term entirely in the dis
cretion of the court. “ At hard labor for not more than three 
years, or not more than five years, or not more than ten years,” 
is the language of the law. Cases constantly arise under these 
sections where the court is of the opinion that the ends of 
justice arc fully met by an imprisonment at hard labor for 
less than a year or often for less than six months. Other sec
tions fix the term absolutely at less than a year. Take section 
5471, for instance: “And any person who shall take or steal 
any mail or package of newspaper from any postoftice, or from 
any person having custody thereof, shall be imprisoned at 
hard labor for not more than three months.” If the view 
which induced a change of the March judgment in this case is 
correct, how can a sentence under these sections be executed? 
Certainly not in a penitentiary, for the judge is precluded, in 
the one case by his conscience, and in the other by the express 
language of the law, from making the term of imprisonment 
longer than a year. And not in a county jail, surely, for the 
statutory condition of hard labor cannot be executed in a jail. 
But an additional, and to my mind unanswerable, argument is 
found in section 5542 of the Revised Statutes, which is the 
section immediately following the one considered in the Mills 
Case. It provides: “In every case where any criminal con-
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victed of any offense against the United States is sentenced to 
imprisonment and confinement to hard labor, it shall be law
ful for the court by which the sentence is passed to order the 
same to be executed in any state jail or penitentiary within the 
district or state wherein such court is held, the use of which jail 
or penitentiary is allowed by the legislature of the state for 
that purpose.” This has been the law since March 3, 1825 (4 
Stat. at L., 118).

Section 5541, passed forty years later, applies to cases of 
imprisonment only, and such imprisonment can be in a peni
tentiary only when the sentence is for a longer period than 
one year.

Section 5542 relates to crimes requiring imprisonment at 
hard labor, and provides for the execution of the sentence in 
a penitentiary without any reference to the length of the 
imprisonment. It is difficult to see how language could be 
selected more clearly emphasizing the evident distinction in 
the minds of the law-makers between imprisonment only and 
imprisonment at hard labor. In the one case the imprison
ment may be in a penitentiary if longer than one year ; in the 
other the imprisonment, whether for six years or six months, 
may he in a penitentiary or state prison.

Turning now to the record in the case at bar, there can be 
little doubt that it was one requiring imprisonment in a peni
tentiary. The petitioner was convicted of grand larceny, an 
infamous offense, and a felony at common law. Section 1144 
of the Revised Statutes of the District of Columbia provides 
than any person convicted in any court in the District of any 
of a number of offenses, larceny being one, shall be sentenced 
to suffer punishment by imprisonment in the penitentiary for 
the periods respectively prescribed in the chapter relating to 
crimes and offenses. Section 1158, id., provides that every 
person convicted of grand larceny shall be sentenced to suffer 
imprisonment and labor for a period not less than one year 
or more than three years. From these sections it would seem 
clear that the court was entirely correct, if he thought the 
punishment sufficient, in fixing the, term at one year, and 
that, under the language “ at labor ” and “ in the peniten
tiary,” just quoted, he was compelled by law to order the sen
tence executed in a penitentiary. The case would seem to be
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directly within the exception poi out in the Mills Case,
where the statute prescribing the punishment does require 
that the accused shall be confined in a penitentiary.

3. In view of the foregoing, I have not deemed it neces
sary to inquire whether the imprisonment prescribed by the 
first sentence was not for a period longer than one year. The 
term of imprisonment was de facto for two years — one year 
on each count. There was but one indictment, one trial and 
one judgment. Did the fact that the judgment required two 
terms of one year instead of one term bf two years preclude 
the court from considering it as one case? Carlton v. Com
monwealth, 5 Mete. (Mass.), 532. Was it not “a case” where 
the person convicted was sentenced to imprisonment for a 
period longer than one year within section 5511? An affirma
tive answer would seem to be a common-sense answer. An 
interpretation of the law should be sought which will permit 
the courts charged with the practical execution of the criminal 
law to administer it, not only with a due regard for the inter
ests of the public, but for the benefit of the criminal as well.

Every reasonable construction should be adopted which 
enables the courts to send convicted criminals to the peniten
tiaries, where they are taught habits of industry and are sur
rounded by salutary influences, rather than to those hot-beds 
of idleness and crime, the county jails.

To recapitulate. It is thought that the following proposi
tions are established : First. The court had no power to con
tinue the January session until the 9th of July — long after 
the April term had commenced — for the purpose of vacating 
the March sentence and pronouncing a new one. Second. 
The first' sentence was vacated and the second sentence 
passed, not at the January, but at the next term — the April 
term — of the court. Third. The first sentence was valid, and 
the court had no power at the April term to pronouijce a new 
sentence increasing the term of petitioner’s imprisonment. 
Fourth. The second sentence being invalid, and the superin
tendent of the penitentiary holding the petitioner upon no 
other judgment, it follows that she is entitled to a release.

ÎHscharge granted,
Note.— Xaturc of the irrit.— “The writ of habeas corpus is the remedy 

which the law gives for the enforcement of the civil right of personal lib-
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erty. Resort to it sometimes becomes necessary, because of what is done 
to enforce laws for the punishment of crimes, but the judicial proceeding 
under it is not to inquire into the criminal act which is complained of, but 
into the right to liberty notwithstanding the act Proceedings to enforce 
civil rights are civil proceedings, and proceedings for the punishment of 
crimes are criminal proceedings. . . . The writ of habeas corpus which ho 
has obtained is not a proceeding in that prosecution. On the contrary, it is 
a new suit brought by the prisoner to enforce a civil right, which he claims, 
as against these who are holding him in custody under the criminal 
process. If he fails to establish his right to his liberty, he may be detained 
for trial for the offense ; but if he succeeds he must be discharged from 
custody. The proceeding is one instituted by himself for his liberty, not 
by the government to punish him for his crime. . . . Such a proceeding 
on his part is, in our opinion, a civil proceeding, notwithstanding his ol>- 
ject is, by means of it, to get released from custody under a criminal prose
cution. It was said by Chief Justice Marshall, speaking for the court, as 
long ago as Ex parte Bollman <fr Swartwout, 4 Cranch, 75-101: ‘The 
question whether the individual shall be imprisoned istplways distinetrfrom 
tiie question whether he shall be convicted or acquitted of the charge on 
which he is to be tried, and therefore these question&are separated, and may 
be decided in different courts.’ ’’ Ex parte Tom Tong, 108 U. S„ 5TP.

Used alone, its purpose is to enable the court to inquire, first, if the peti
tioner is restrained of his liberty. If he is not, the court can do nothing but 
discharge the writ If there is such restraint the court can then inquire 
into the cause of it and, if the alleged cause lie unlawful, it must discharge 
the prisoner. Wives restrained by husbands, children withheld from the 
proper parent or guardian, persons held under arbitrary custody by private 
individuals, as in a mad-house, as well as those under military control, may 
become subjects of relief by the writ But something more than moral 
restraint is necessary ; there must be actual confinement or the present 
means of enforcing it 1 Vales v. Whitney, 111 U. S., 571-72, Miller J. It is 
the best atid only sufficient defense of personal freedom. Ex parte Ycrger, 
8 Wall., 95.

Jurisdiction of the federal court.— Justice Sawyer, in Re Ncagle, discussing 
the power of the federal judiciary in the issuance of this writ said :

“ Upon the question of jurisdiction, section 751, Revised Statutes, provides 
that ‘the supreme court and the circuit and district courts shall have power 
to issue writs of habeas corpus;' and section 752 further provides that ‘ the 
several justice's and judges of the said courts, within their respective juris
dictions, shall have power to grant writs of habeas corpus for the purpose of 
an inquiry into the cause çif restraint of liberty.’ There is no limit in these 
provisions to the jurisdiction of these courts and judges to inquire into the 
restraint of liberty of any person. But section 753 prescribes some limita
tions, among which is ‘ that the writ shall not extend to a prisoner in jail, 
. . . unless he is in custody for an act done or omitted in pursuance of a 
law of the United States, or of an order, process or decree of a court thereof, 
or in custody in violatio’n of the constitution or of a law or treaty of the 
United States,’ and this legislation, in the language of the chief justice, in 
UcCardle's Case, 6 Wall. (U. S.), 325, 826, in commenting upon the same
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provisions in a prior act, ‘is of the most comprehensive character. It brings 
within the habeas corpus jurisdiction of every court, and of every judge, 
every possible case of privation of liberty, contrary to the nation»! constitu
tion, treaties or laws. It is impossible to widen this jurisdiction’ An3 
again, in Exporte Rayait, 117 U. S., 249, the supreme court says: p-

“1 As the judicial power of the nation extends to all cases arising under the 
constitution, the laws and treaties of the United States ; as the privilege of 
the writ of habeas corpus cannot be suspended unless when, in cases of re
bellion or invasion, the pSblic safety may require it; and as congress has 
power to pass all laws necessary and proper to carry into execution the 
powers vested by the constitution in the government of the Unite^HStates, 
or in any department or officer thereof,— no doubt can exist as to the power 
of congress thus to enlarge the jurisdiction of the courts of the Union, and 
of their justices and judges. That the petitioner is held under the author
ity of a state cannot affect the question of the power or jurisdiction of 
the circuit court to inquire into the cause of his comm.itijient, and to dis
charge him if he be restrained of his liberty in violation of the constitution'. 
The grand jurors who found the indictment, the court into which it was re
turned and by whose order he was arrested, and the officer who holds him 
in custody, are all, equally with individual citizens, undçr a duty, from the 
discharge of which the state could not release them, to respect and obey the 
supreme law of the land, “anything in the constitution and laws of any state 
to the contrary notwithstanding," and that equal power does not belong to 
the courts and judges of the several states ; that they cannot under any 
authority conferred by the states, discharge from custody persons held by 
the courts of the United States, or of commissioners of such courts, or by 
officers of the general government acting under its laws,,results from the 
supremacy of the constitution and laws of the United States. Ableman v. 
Booth, 21 How. (U. S.), 500; Tarble's Case, 13 Wall. (U. S.), 397; Robb v. 
Connolly, 111 U. S„ 024. We are therefore of opinion that the circuit court 
lias jurisdiction upon writ of habeas corjjus to inquire into the cause of ap
pellant's commitment, and to discharge him, if he be held in custody in 
violation of the constitution.’

“In the exercise of this jurisdiction there is no conflict between the author
ity of the state and of the United States. The state in such cases is subor
dinate, and the national government paramount ‘The constitution and 
laws of the United States are the supreme law of the land, and to these 
every citizen of every state owes obedience, whether in his individual of 
official capacity.’ SieboltTs Case, 100 U. S., 392. See, also, Tennessee v. 
Darts, id., 257, 208. The exclusive authority of the state to determine 
whether an offense has been committed against the laws of the state is now 
earnestly pressed" upon our attention. In Siebold's Case the court says :

“‘It seems to be'often overlooked that a national constitution has been 
adopted in this country, establishing a real government therein, operating 
upon persons and territory and things ; and which, moreover, is, or should 
be, as dear to every American citizen as his state government is. Whenever 
the true conception of the nature of this government is once conceded, no 
real difficulty will arise inPtjie just interpretation of its powers. But if we 
allow ourselves to regard it as a hostile organization, opposed to the propet

* i
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sovereignty and dignity of the state governments, we shall continue to be 
vexed with difficulties as to its jurisdiction and authority. No greater jeal
ousy is required to be exercised towards this government in reference to the 
preservation of our liberties tlian is proper to be exercised towards the state 
governments. Its powers are limited in number and clearly defined, and 
its action within the scope of those powers is restrained by a sufficiently 
rigid bill of rights for the protectÿn of its citizens from oppression. The 
true intetpst of the people of this country requires that both the national 
and state governments shall be allowed, without jealous interference on 
either side, to exercise all the powers which respectively belong to them ac
cording to a fair and practical construction of the constitution. State rights 
and the rights of the United States should be equally respected. Both are 
essential to the preservation of our liberties and the perpetuity of our insti
tutions. But, in endeavoring to vindicate the one, we should not allow our 
zeal to nullify or impair the other.’ 100 U. S.. 394. See id., 266, 267.

“ This court, tlien, has jurisdiction to inquire upon this writ into the cause 
of the imprisonment of the petitioner, and if, upon such inquiry, he is found 
to be • in custody for an act done or omitted in pursuance of a law of the 
United States,’ then he is in custody in violation of the constitution and laws 
of the United States, and he is entitled to he discharged, no matter from 
jwhom or under what authority the process under which he is held may 
have issued — the constitution, and laws of the United States made in pur
suance thereof, being tlje supreme law of the land

“ The homicide in question, if an offense at all, is, it must be conceded, an 
offense under the laws of the state of California, and the state, only, can deal 
with it as such or in that aspect. It is not claimed to be an offense under 
the laws of the United States. But if the killing of Terry by Neagle was an 
‘ act done ... in pursuance of a law of the United States,’ within the 
powers of the national government then it is not, and it cannot be, an of
fense against the laws of the state of California, no matter what the statute 
of the state may be; the laws of the United States being the supreme law of 
the land. A state law which contravenes a valid law of the United States is, 
in the nature of things, necessarily void — a nullity. It must give place to 
the f supreme law of the land.’ In legal contemplation there can no more be 
two valid laws, which arc in conflict, operating upon the same subject- 
matter at the same time, than in physics two bodies can occupy the same 
space at the same time. But, as we have seen by the authorities cited, it is 
the exclusive province of the judiciary of the United States to ultimately 
and conclusively determine any question of right, civil or criminal, arising 
under the laws of the United States. It is, therefore, the prerogative of the 
national courts to conclusively construe the national statutes and determine 
whether the homicide in question was the result of an ‘ act done in pursu
ance of a law of the United States,’ and, when that question has been de
termined in the affirmative, the petitioner must be discharged and the state 
has nothing more to do with,the matter. All we claim is the right to de
termine the question, Was the homicide the result of 1 an act done in pur
suance of a law of the United Stab's? ’ and if so, discharge the petitioner. 
As incidental to, and involved in, that question, it is necessary to inquire 
whether the act of the petitioner was performed under such circumstances
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as to justify it If it was, then he was in the line of his duty. If not, then 
he acted outside his duty. We do not make the inquiry at all for the pur
pose of determining whether the act was an offense or justiliable under the 
statutes of the state. We do not assume to consider the case in that aspect 
at all. We simply determine whether it was an act performed in pursuance 
of a law of the United States. Nor do we act in this matter because we 
have the slightest doubt as to the impartiality of the state courts and their 
ability and dis posit ion to ultimately do exact justice to the petitioner. We 
have not the slightest doubt or apprehension in that particular, but there is 
a principle involved. The question is, Has the petitioner a right to have his 
acts adjudged, and, if found to have been performed in the strict line of his 
authority and duty, a further right to be protected by that sovereignty 
whose servant lie is and whose laws he was executing. If he has that right, 
then there is no encroachment upon the state jurisdiction, and this court 
must necessarily entertain his petition and determine his rights under it and 
under the laws of the United States. It has no discretion. It cannot de
cline to hear him without an utter disregard of one of the most important 
duties imposed upon it by the constitution and laws of the United States. 
What the state tribunals might or might not do in this particular instance is 
not a matter for a moment's consideration. JSft

“ The question is, \*hat are tlJk rights of the petitioner as to havingJ^s case 
heard and disposed of lhrthti^courts of the sovereignty whose servant he is, 
and whose laws he was employed in executing. If he has a right to be 
heard in this court then we must hear him, willing or unwilling. There is 
no alternative. Whether the writ should issue in this case was not a ques
tion of ‘expediency,’ and whether the petitioner shall be discharged or 
remanded is not a question of ‘ poticy,' or ‘ comity,’ as suggested in some 
quarters. It is a question of personal right and personal liberty, arising 
under the constitution and laws of the United States, which the court can
not ignore. There is a class of cases, of which Ex parte Royall is an exam
ple. in which the court may exercise a discretion as to the time of interfer-' 
ence, but, in our opinion, this is not one of them. Ex parte Royall, 117 
U. S., 881. But if it rests in our discretion to discharge or remand the peti
tioner to the state courts, to be there first tried for an offense against the^ 
state, while we are satisfied that he is entitled to be discliarged, to what use
ful end would he be sent back, since, upon being tried and convicted, he 
would still be discharged by the national courts on habeas corpus, if the act 
should appear to them to have been performed in pursuance of a law of the 
United States? This would be but to put the state to great, useless expense, 
and subjectithe petitioner, if guilty of no offense, to unjust imprisonment, 
in violation of his legal rights, until his trial could be had and his writ of 
luilteas corpus afterwards again sued out, heard and decided, when the re
sult, in all probability,«would at last bathe same. Evidently public justice de
mands that the case should be ‘sumnsirily ’ decided now, as required by sec
tion 701, Revised Statutes. The court l|as no right to trifle with the petitioner’s 
constitutional rights by unnecessarily subjecting him to unjust imprison
ment great expense and vexatious delays. In case of a remand and convic
tion, the national courts must hear and decide the case at last Far better for 
all concerned that-they should decide it now, and forever end it We have
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(110 N. Y., 61.)

Incest: Bet ween father and illegitimate daughter.

1. Under Penal Code, section 802, providing that “persons, being within 
the degrees of consanguinity within whicli marriages are declared by 

* law to be incestuous and void, . . . who shall commit adultery or

1 fornication with each other, shall, upon conviction, be punished,” etc.,- 
a father who has sexual intercourse with his illegitimate daughter is 
guilty of incest

2. An indictment for incest described the female as “ Oeorgiana Towne, 
commonly known as * Georgians Lake.’ ” It appeared that her real 
name was Oeorgiana Jeanette Lake, and that she was generally spoken 

vof as “ Nettie Lake.” Held, no variance, there being no question as to 
the identity of the female.

Appeal from general terra, supreme court, second judicial 
department.

G. Arnold Moses, for appellant.
Geo. Gallagher, for respondent.

Finch, J. The prisoner was convicted of incest. To linger 
over the facts, or repeat the details of the proof, would peril 
the calmness and cleanness which belong to a judicial record, 
and we should therefore touch the disgraceful history only at 
points where necessity compels. The evidence was claimed to 
be insufficient, but it fairly established the prisoner’s guilt, 
and fully justified the verdict of the jury. If some of it was
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no desire to usurp a jurisdiction that does not belong to us. We have 
enough to do in exercising the admitted jurisdiction conferred upon us, 
without seeking to enlarge it in the smallest particular, but we must per
form our duty as we understand it, be the consequences what they may.

“The statutes of the United States also make ample provision for giving 
full effect to the jurisdiction of this court, in cases where the petitioner al
leges that he is restrained of his liberty in violation of the constitution or 

, of a law of the United States, in section 766.” In re Ueagle, 39 Fed. R. 833. 
Affirmed, 135 U. S., 1.

When writ will issue.— For full discussion as to when writ will issue, see 
note to Lowery v. Harwood, 5 Am. Cr. R., 273.
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open to objection, at least no objection was made, and the in
ference of the defendant’s guilt was an easy deduction from 
the proof. The principal ground of defense asserted is that 
the victim of his lust, although his own daughter, was illegiti
mate ; and so, whatever his depravity, it was not the crime of 
incest. lie seduced that daughter’s mother ; abandoned her 
and the child for some years ; then, returning, took the daugh
ter, just grown into womanhood, for his book-keeper, as he 
said ; seduced her in turn ; and now pleads her illegitimate 
birth, the disgrace which she inherited from her cradle, and 
inherited from him, as a defense to the charge of which he 
stands convicted. The law draws no such distinction. If it 
did, we should be ashamed of it, for the offense, although com
mitted with a daughter born out of wedlock, is not by that fact 
mitigated or condoned. She stood related to him by consan
guinity within the forbidden degrees. That she had no in
heritable blood for the purposes of descent and distribution 
does not alter the actual and natural relation. Kent says, 
while speaking of the general legislation relative to bastards : 
“This relaxation in the laws of so many of the states of the 
severity of the common law rests upon the principle that the 
relation of parent and child, which exists in this unhappy case 
in all its native and binding force, ought to produce the,ordi- 
nary legal consequences of that consanguinity.” 2 Rent, 
Comm. *213. It was early held to be unlawful for a bastard 
to marry within the Levitical degrees (Haim v. Jeffell, 1 Ld. 
Itaym., 68) ; a doctrine which of necessity recognized relation
ship and consanguinity. / But our statutes leave no room for 
any reasonable doubt/'The Penal Code enacts (sec. 302) that 
“ |>crsons being within the degrees of consanguinity within 
which marriages are declared by law to be incestuous and void, 
who shall intermarry with each other, or who shall commit 
adultery or fornication with each other, shall upon conviction 
be punished,” etc. This eriactment is taken from the Revised 
Statutes (part 4, ch. 1, tit. 5, art. 2, § 12), and its reference is 
to the provisions as to marriage (part 2, ch. 8, tit. 1, art. 1, 
§*3). That declares marriages between parents and children 
incestuous and void, and especially includes illegitimate as well 
as legitimate children. Since, therefore, the consanguinity 
between father and daughter, although the latter be illegiti-
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mate, is by law declared to make their marriage incestuous 
and void, the provision of the Penal Code applies to the same 
relation and describes the crime of incest. Beyond its utter 
want of merit the defense has no foundation in the law.

A technical variance between the indictment and proof was 
asserted to exist and pressed upon our attention. The indict
ment gave the name of the daughter as “ Georgiana Towne, 
commonly known as ‘ Georgiana Lake.’ ” There was no ques
tion of her identity, for she was present during the trial, and 
was identified by-the witnesses. The proof shows that she 
was named “Georgiana Jeanette,” and by an abbreviation of 
the middle name was generally spoken of as “Nettie Lake.” 
It was no misnomer to describe her as “ Georgiana Lake.” 
Her name was Georgiana, and she was commonly called “ Lake.” 
Her father acknowledged her as his daughter, and she com
monly bore his name, so that her true name in full was 
Georgiana Jeanette Lake, and it was no variance to describe 
her as Georgiana Lake, and the question of identity was put at 
rest by her presence.

, Other technical variances were urged and complaints of the 
character of some of the testimony. They are not founded 
upon any exceptions taken by the prisoner, and do not seem 
to us to justify a conclusion of error in the proceedings. The 
judgtnent should be affirmed.

All concur.

Note.— Incest.— When the parties to an act, or series of acts, of unlawful 
carnal intercourse are related to each other within the degreesof consanguinity 
or affinity wherein marriage is prohibited by law, their offense is called in
cest 2 Bishop, Cr. Law, p. 24 ; Daniels tv People, 0 Mich., 386 ; Com. v. Lane, 
113 Mass., 463; Ter. v. Corbett, 3 Mont, 53. It has been held in Alabama as 
well as in New York that the offense can be committed with an illegitimate 
child. Morgan v. The State, 11 Ala, 289; Darker v. The State, 30 id., 52L 
So the words brother and sister mean offspring of the same parents and do 
not necessarily imply legitimacy of birth. State v. Schaunhurst, 34 Iowa, 547. 
In Mississippi it is not incest for a man to cohabit with his stepdaughter. 
Chancellor v. The State, 47 Mi^s., 278. The relation of stepfather and step
daughter ceases to exist upon death of either of the parents, or upon divorce. 
Noble v. The State, 22 O. St», 541. A brother-in-law and a sister-in-law are 
nearer of kin by affinity than cousins. Stewart t*. The State, 39 Q. St., 152.

*1 ■ V
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■ / State v. Jarvis.

(18 Oreg., 360.)

Incest : Accomplices— Evidence—Description of offense—Indictment.

1. A wrong name given to the crime in the preliminary part of an indict
ment is an irregularity only and not fatal. The charging part of the 
indictment must be looked to, to determine the character of the 
offense.

2. An indictment which charges more than one crime under our code is
bad, and. if the objection be taken by demurrer at the proper time, it 
must prevail, hut if the objection be not thus taken it is waived.

3. In a trial for the crime of incest, the party to the crime not on trial is
an accomplice, and the other party cannot be convicted on her evi
dence, unh*ss she be corroborated by such other evidence as tends to 
connect the defendant with the commission of the crime, and the cor
roboration is not sufficient jf it merely show the commission of the 
crime or the circumstances of the commission.

4. The declarations contained in an impcaching question, when contra
dicted, only tend to impeach the character of the witness attacked for 
truth and veracity, and are not evidence of the facts recited in such 
declarations.

5. Correct practice in preparing a case for this court suggested.

Appeal from circuit court, Multnomah county ; L. B. Stearns,
judge.

The defendant was convicted of the crime of incest, under . 
an indictment the charging part of which is as follows : “ The 
said Frank Jarvis, on the 1st day of April, A. D. 1889, in the 
county of Multnomah and state of Oregon, was the father of 
one Josephine Ross ; and so being and knowing himself to bo 
the father of the said Josephine Ross as aforesaid, and for 
that reason, and on account of that relationship, prohibited 
by law to intermarry with her, the said Josephine Ross, he, 
the said Frank Jarvis, did then and there unlawfully, felo
niously, forcibly, incestuously and violently, in and upon her, 
the said Josephine Ross, his said daughter as aforesaid, make 
an assault, then and there unlawfully, feloniously, forcibly, 
incestuously and violently, against the will of her, the said 
Josephine Ross, did ravish and carnally know her, the said 
Josephine Ross ; the said Josephine Ross then and there was 

woman of the age of twenty years.” Having been sentenced 
"o the penitentiary for the term of three years under this con- 
’ viction, the defendant has appealed to this court.
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Alfred F. Sears, Jr., and F. Mendenhall, for appellant.
Henry F. *McGinn, district attorney, for respondent.

Strahan, J. The name given to the crime with which the 
pleader sought to charge the defendant in the indictment is 
“ rape,” hut it seems a mistake in this particular, is an irregu
larity, and is not fatal. The charging part of the indictment 
must be looked to, to determine the character of the offense. 
People v. Cuddihi, 54 Cal., 53.

2. This indictment sdems to embrace the main elements 
mentioned in three sections of the Criminal Code. Section 
1733 defines the crime of rape as follows : “ If any person shalj 
carnally know any female child under the age of fourteen 
years, or shall forcibly ravish any woman of the age of fg 
teen years or upwards, such person shall be deemed guilty of 

' rape, and upon conviction thereof shall bo punished by im
prisonment in the penitentiary not less tfyan three, nor more 
than twenty, years.” Section 1734 punishes the offense with 
imprisonment not less than twenty years in the penitentiary, 
or during life, if the outraged female was the sister of the 
whole or half blood, or the daughter of the defendant or of 
his wife. Section 1873 defines and punishes incest as follows : 
“If any persons, being within the degree of consanguinity 
within which marriages are prohibited by law, shall inter
marry with each other, or shall commit adultery or fornica
tion with each other, such persons, or either of them, upon 
conviction thereof, shall be punished by imprisonment in the 
penitentiary not less than one year, nor more than three years, 
or by imprisonment in the county jail not less than three 
months, nor more than one year, or by a fine not less than two 
hundred, nor more than one thousand, dollars.” The facts al
leged in this indictment evidently constitute two separate and 
distinct offenses, namely, rape and incest, and this is contrary 
to section 1273, Hill’s Code, which says that the indictment 
must charge but one crime, and^n but one form only. This 
objection is ground of demurrer (Id., § 1322), and it is an ob
jection that, if not so taken,ns waived (Id., § 1330). No objec
tion was taken in the court below to the indictment on this 
ground, and none can be raised here. The rulings of the court 
on the defendant’s request to give one instruction presents the 
only matter necessary for us to consider.
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3. At the conclusion of the evidence, counsel for the defend
ant requested the court to charge the jury, in effect, that these 
was not sufficient evidence before them to authorize a convic
tion of the defendant, and that he must be acquitted, both on 
the charge of rape and incest, and that the evidence was not 
sufficient to sustain a conviction for either crime; but the court 
refused to give this charge, to which ruling the defendant ex
cepted. Hill’s Code, § 1371, provides: “A conviction cannot 
be had on the testimony of an accomplice, unless he be cor
roborated by such other evidence as tends to connect the de
fendant with the commission of the crime, and the corrobora
tion is not sufficient if it merely shows the commission of the 
mawm^tlielifrcuh^stances of the commission.” #This section 

-bf the code and the" refjuesK present two questions: First, 
was Josephine Eoss an accomplice in the commission of the 
crime of which the defendant stands convicted? and, second, 
was she corroborated?

And, first, was Josephine Ross an accomplice? If the rule 
announced by this court in State v. Roberts, 15 Oreg., 187, is 
applied to this case, the question must be answered in the af
firmative. The definitions there given apply generally to 
every crime, and it is not perceived on what ground the one 
under consideration could be excepted. The case of State v. 
Dana, 10 Atl. Rep., 727, was a prosecution f(/r incest com
mitted by parties within the prohibited degrees! in which the 
court advised the jury very fully that they ought not to con
vict upon the uncorroborated evidence of an accomplice, unless 
the testimony of the accomplice obtain full credit with the 
jury and they were fully convinced of its truth, in which event 
they should give the same effect to his testimony as should be 
allowed to an unimpeached witness who is in no way impli
cated in the offense. In passing upon an exception to this 
charge the court said : “ There is nodule of common law, nor 
of the statute law of this state, that a person shall not be con
victed on the testimony of an accomplice unless corroborated 
by other evidence. In some states such rule may exist, either 
from a code or statute law.” Because there was no such law 
in that state, the court refused to sustain the exception. But 
in this state such rule does prevail, and the court has no dis
cretion in its application in every case where the testimony of 

24 !
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an accomplice is relied upon. In California, where a similar 
statute is in force, speaking of the anomalous fact that the 
common law did not require that an accomplice be corrobo
rated to authorize a conviction, and yet the court always ad
vised the jury to acquit if he was not corroborated, said: 
“The apparent anomaly is done away with by section 1111 of 
our Penal Code. Under it, although the jurors are the sole 
determinators of the facts proved by the evidence, yet if there 
is no evidence, other than the testimony of the accomplice, 
tending to connect the defendant with the commission of the 
offense, the judge may direct an acquittal. This, however, 
simply because the statute prohibits a verdict based upon tes
timony of an accomplice alone, even although the jury may 
believe such testimony to be entirely true, and that it estab
lishes the defendant’s guilt beyond a reasonable doubt ; not 
because the jurors are prohibited from believing the testimony 
of the accomplice in the absence of the corroboration men
tioned in the statute. State v. Light, 17 Oreg., .358; Blakely 
v. State, 74 App., 616; State v. ZoUifer, 16 Tex. App., 312; Rob
inson v. State, 16 Lea, 146; People v. Courtney, 28 Hun, 589; 
Martin v. State, 67 Ala., 55 ; Merritt v. State, 12 Tex. App., 203 ; 
Craft v. The Commonwealth, 80 Ky., 349; Freeman v. State, 11 
Tex. App., 92. In this latter case the charge was incest. The 
court held her to be an accomplice, and reversed a conviction 
had on her uncorroborated testimony.

At common law. and in the absence of any statute govern
ing the subject, it was the practice of judges to tell juries that 
they might legally convict On the evidence of an accomplice 
alone if they thought they could safely rely on his testimony ; 
but at the same time, to advise them never to act on the évi
dence of an accomplice unless he be confirmed as to the par
ticular person who was charged with the offense. 1 Wharton, 
Cr. Law, § 785. And Baron Parke said that it had always 
been his practice to tell the jury not to convict the prisoner 
unless the evidence of the accomplice be confirmed, not only 
as to the circumstances of the crime, but also as to the person 
of the prisoner. 1 Wharton, Cr. Law, § 787, and authorities 
there cited. Many authorities on this subject are collated in 
note 2 to § 381,1 Greenleaf, Ev. Speaking of the evidence of 
an accomplice, it is there said : “ But the source of this evi-
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dence is so corrupt that it is always looked upon with suspicion 
and jealousy, and is deemed unsafe to rely upon without con
firmation. Hence the court will even consider it their duty ^
to advise a jury to acquit where there is no evidence other 
than the uncorroborated testimony of an accomplice.” And 
this principle is sustained by numerous common-law citations.
In such case the common law practically required an acquittal _ 
if the accomplice was not corroborated ; our statute has made 
it imperative. The guilty may sometimes escape punishment 
under the operations of such a statute, and the innocent might 
be convicted under the operations of the common-law rule, if 
the jury saw proper to disregard the charge of the court. But 
the statute has made corroboration of an accomplice neces
sary, so that the court has no control over the subject except 
to apply the statute.

The court has no discretion, but is bound to apply the 
statute, indiscriminately, to all cases wherever an accomplice 
appears as a witness and the state’s case depends solely upon 
his uncorroborated testimony. If we were now engaged in 
making the law, no doubt we would declare a different rule; 
but the principle is already established and fixed by the au
thorities, and we could only add to the uncertainty of the law 
by disregarding them, a thing which we have no right to do.
This point plainly marks the distinction between legislative 
and judicial power. The binding force of tl^p authorities on 
this subject is fully recognized by the able editor of the 
Albany Law Journal, who says: “It might be well to pro
vide for the case of incest as mi generic, but we think ac
complices, in general, should be corroborated, as provided for 
in this section.”

The legislature might have declared an accomplice incompe
tent to be a witness; but he may be a witness, and the legisla
ture has not said that he shall not be believed if uncorrobo
rated, but that a conviction shall not be had upon his testimony 
unless there is other evidence tending to prove the defend
ant's complicity in the offense charged.” People v. Clough,
73 Cal., 348; People v. Thompson, 50 Cal., 480; People v.
Moore, 45 Cal., 19. And such is the ruling of this court. State 
v. Odell, 8 Oreg., 31-34.

And now as to the second question above suggested. The
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state introduced only two witnesses in chief, Josephine Boss 
and her husband. The details of Josephine’s evidence are too 
revolting a character to be recapitulated here ; but, briefly, it 
was to the effect that she and the defendant had, during the 
last five years, whenever occasion permitted, indulged in sex
ual intercourse with each other ; but she was not corroborated 
in any manner. All her husband knew on the subject was 
what she told him. Under the authorities cited this would 
not be sufficient to authorize a conviction. Something was 
said upon the argument as to the effect to be given to the evi
dence of Bessie Smith. She was called to impeach Hattie 
Felder. Hattie Felder claims to be the wife of the defendant, 
and testified very fully in his behalf, contradicting the testi
mony given by Josephine Ross. On her cross-examination 
the district attorney asked her this impeaching question: 
“ Did you not say to Mrs. Bessie Smith, at their house at 
Booster Rock, in the latter part of August or September of 
last year, Mrs. Smith and yourself being present, words to 
the following effect: ‘I am sick at heart. I have been living 
and putting up with Mr. Jarvis’ abuse as long as I propose to. 
I have been abused by him. Ilis relations with Josephine are 
scandalous. He takes her and throws her on the bed, and 
treats her in such a way. I tell you, Mrs. Smith, I know 
enough to send Jarvis to the penitentiary. Don’t ever say 
anything about this to anybody. I am going to live with him 
until I get my share of what is honestly mine and then I pro
pose to leave him, and you may make this public;’or words 
to that effect?” Mrs. Bessie Smith, being called as an im
peaching witness, had this language repeated to her by the 
district attorney, and she was asked if it was uttered by the 
witness in her presence on the occasion referred to, and she 
said: “Yes; words to that effect.” . It was thought upon the 
argument that this statement of Hattie Felder, sworn to by 
Mrs. Smith, might in some way aid the state. But this cannot 
be. Such evidence only tends to impeach the character of the 
witness for truth and veracity, but is not evidence of the fact 
stated in such declarations. State v. Fitzhugh, 2 Oreg., 227.

Before concluding this opinion, it is proper to add that the 
bill of exceptions is in a most unsatisfactory form. It is, in 
effect, a transcript of the reporter’s notes taken upon the trial.
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It embraces all of the evidence and the charge of the court ; 
but the exceptions to the general charge are too uncertain to 
be noticed. Counsel must not expect to prepare a bill of ex
ceptions in this way, and then ask this court to sift out the 
alleged errors by separating the part of the charge excepted 
to from that part to which no exception is taken. Counsel 
for the appellant must do that. Where, for any cause, counsel 
deem it proper that all the evidence should come before this 
court, I think the better practice would be to annex the same 
as an exhibit to the bill of exceptions, carefully marking it so 
it could be readily identified, and then let the bill of excep
tions contain only such exceptions as were taken upon the 
trial and upon which the party relies in this court. This would 
enable the appellant to present in the clearest manner the rul
ings which he claims were erroneous. If instructions were 
asked which he contends should have been given, they should 
appear in the bill of exceptions, and, if parts of the charge 
actually given are claimed to be erroneous, those parts only 
should be separated from the general charge, leaving such gên
erai charge, as a whole, to be annexed to the bill of exceptions, 
if in writing. But for the error of the court in refusing to 
give the charge asked by the appellant, and which does clearly 
appear from the record, the judgment of the court below must 
be reversed and a new trial awarded.

State v. Brown.

(47 Ohio St, 102.)

Incest: Indictment — Description of offense.

1. (a) In a prosecution instituted and conducted under section 7019, Revised 
Statutes, it is not necessary to aver or prove more than a single sexual 
act

(6) The kinship of the parties sufficiently appears by an averment 
that the sexual act was committed by persons who bore the relation 
of uncle and niece to each other ; that kinship being, by law-, nearer 
than that between cousins, it is unnecessary to expressly allege that



374 AMERICAN CRIMINAL REPORTS.

(c) An averment that the parties were not husband and wife is not 
necessary ; for the statute (sec. 7019) prohibits sexual commerce be
tween persons “nearer of kin . . . than cousins,” whether they 
have gone through the form of marriage or not 

2. Where the evidence is excluded from the jury upon a motion of the 
defendant in a criminal trial on the ground that the indictment charges 
no offense against him, the jury should be discharged without render
ing a verdict there being no offense of which to acquit him, and no 
evidence for them to consider.

Exceptions to court of common pleas, Lake county.
At the May term, 1886, of said court, an indictment was 

found against the defendant, Brown, charging him, in five 
several counts, with incest committed with Rose Cramer, his 
niece, each count charging the act to have been done on a 
different day from that named in the other counts. In the first 
and second counts the defendant is alleged to be unmarried 
and the act denominated “ fornication,” while in the third, 
fourth and fifth counts he is alleged to be married and the act 
is called “ adultery.” None of the counts aver that Rose 
Cramer was not the wife of the defendant when the sexual 
intercourse was had, nor does it appear whether or not she 
was then the wife of any one. A motion to quash the in
dictment was interposed upon the grounds, among others, that 
the indictment did not state whether or not Rose Cramer was 
married, and did not state that she was not the lawful wife of 
the defendant when the alleged acts of sexual intercourse oc
curred. A general demurrer was also filed by the defendant 
on the ground that the indictment did not charge an offense. 
The motion and demurrer were both overruled. The prose
cuting attorney then, pursuant to an order of the court made 
at the request of defendant, elected to proceed to trial on the 
second and fifth counts of the indictment, and a nolle prosequi 
was entered as to the other counts thereof. Upon the jury 
being impaneled and sw orn, the state proceeded to offer its 
evidence, to which counsel for the defendant objected upon 
the ground that no offense was charged by either of the counts 
upon which the state had elected to proceed ; and on that 
ground the court refused to permit any evidence to be given 
by the state, and, upon motion of defendant, ordered the jury 
to return a verdict of not guilty, which was done, and the de
fendant discharged. To all which action and rulings of the
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court the prosecuting attorney excepted, and, embodying the 
proceedings in a bill of exceptions, has brought them to this 
court for review.

Ilomer ILieper, prosecuting attorney, for the state.

Bradbury, J. The counts of the indictment held to be in
sufficient to charge an offense read as follows : “ Second count. 
The jurors of the grand jury of the state of Ohio, within and 
for the.body of the county of Lake, impaneled, sworn and 
charged to inquire of crimes and offenses committed within 
said county of Lake, in the name and by the authority of the 
state of Ohio, on their oaths do further find and present that 
Benjamin Robert Brown, late of said county, on the 8th day 
of November, in the year of our Lord 1885, with force and 
arms, in said county of Lake, and state of Ohio, being then 
and there an unmarried man, did commit fornication with 
Rose Cramer, by then and there unlawfully and feloniously 
having sexual intercourse with the said Rose Cramer, the said 
Benjamin Robert Brown being then and there the uncle of 
the said Rose Cramer, and the said Rose Cramer being then 
and there the niece of the said Benjamin Robert Brown, and 
the said Benjamin Robert Brown and the said Rose Cramer 
then and there having knowledge -of their relationship, con
trary to the form of the statute in such case made and pro
vided, and against the peace and dignity of the state of Ohio.
. . . Fifth count. The jurors of the grand jury of the state 
of Ohio, within and for the county of Lake, impaneled, sworn 
and charged to inquire of crimes and offenses committed 
within said county of Lake, in the name and by the authority 
of the state of Ohio, on their oaths, do further find and pre
sent that Benjamin Robert Brown, late of said county of 
Lake, on the 6th day of January, in the year of our Lord 
1886, with force and arms, in said county of Lake and state of 
Ohio, being then and there a married man, did commit adul
tery with Rose Cramer, by then and there unlawfully and 
feloniously having sexual intercourse with said Rose Cramer, 
the said Rose Cramer being then and there the niece of the 
said Benjamin Robert Brown, the said Benjamin Robert 
Brown and the said Rose Cramer being then and there per-
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sons nearer of kin by consanguinity than cousins, the said 
Benjamin Robert Brown and the said Rose Cramer then and 
there having knowledge of their relationship, contrary to the 
form of the statute in such case made and provided, and 
against the peace and dignity of the state of Ohio.” The of
fense intended to be charged by each of these two counts is 
a violatioh of section 7019, Revised Statutes. That section 
provides: “Sec. 7019. Persons nearer of kin by consanguin
ity or affinity than cousins, having knowledge of their rela
tionship, who commit adultery or fornication togother^ghall 
be imprisoned.” . . .

The court of common pleas held that neither count charged 
an offense under this section. The particular averment or 
averments the omission of which, in the opinion of that court, 
were fatal to these counts, have not been pointed out to this 
court, no brief having been filed in support of the rulings of 
which complaint is made; but we arc not left to conjecture, 
wholly, respecting them, for the propositions combated by 
the prosecuting attorney in his brief indicate at least his un
derstanding of what they were, though he fails to state them 
in direct terms. However, after a careful examination of this 
brief, and the record in the case, we yet have some doubts 
respecting the particular defects or omissions which the court 
of common pleas held to be fatal, and therefore have care
fully examined the two counts in question, with a view to as
certain what, if any, necessary averment or averments were 
omitted. From the argument submitted by the prosecuting 
attorney, it seems some doubt was entertained by the court 
of common pleas respecting the sufficiency of a single adulter
ous act to constitute the offense of incest, one act only being 
charged in each of the counts. That one such act is sufficient 
is established, we think, by the case of Barnhovee v. State, 31 
Ohio St., 39. It is true, the statute in force when that case 
arose prohibited “sexual intercourse” between parties within 
certain degrees of kinship (Swan. & C. St., p. 4().r>, § 8), while 
the statute in force when the offense charged against the de
fendant was committed prohibits “ adultery or fornication ” 
within the prohibited degrees (sec. 7019, R. S.); but there is 
nothing in this change of phraseology to indicate a purpose 
to require a series of acts or cohabiting together to constitute
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incest. A single act of unlawful sexual intercourse falls within 
the definition of “adultery” or “fornication," according as 
the party is married or not. 1 Bouv. Law Diet., 126, 682; 1 
Amer. & Eng. Cyclop. Law, 209, and cases there cited. And 
that the words were used in this sense by the legislature, in 
declaring what should constitute incest, clearly appears when 
section 7019 is compared with section 7020. The latter sec
tion prescribes in direct terms that the party shall “ cohabit ” 
with another in a state of adultery or fornication to consti
tute an offense under it ; but in the section now under consid
eration (7019) no such word is found. The two sections are in 
immediate juxtaposition, were passed at the same time, and 
are nearly allied. This makes the omission of the word “ co
habit ” from the section under consideration the more signifi
cant. It evinces a purpose to prohibit in the one case an act 
in its very nature repulsive and shocking to every sense of 
decency ; while by the other section a demoralizing condition, 
a living together in an unlawful connection, is the thing to 
be prohibited, and appropriate language was adopted by the 
legislature in each section to attain the object in view.

The first count under consideration (No. 2 in the indictment) 
avers that the defendant and Bose Cramer, with whom he com
mitted the sexual act, were uncle and niece respectively to 
each other, hut does not aver in direct terms that that rela- 
tionship is nearer than that between cousins, nor does it show 
whether they were related by blood or affinity. Is it neces
sary to aver in express terms that the kinship is nearer than 
that between first cousins ; or will it suffice if the degree of 
it is averred, and it is one necessarily nearer than cousins? 
While the statute (sec. 7019, B. S.) in general terms prohibits 
the sexual act between persons “ nearer of kin . . . than 
cousins,” it may well be doubted whether a general averment 
in the words of the statute would be definite enough to satisfy 
the rules of criminal pleading. It would remain uncertain 
which of the several degrees of kinship nearer than that be
tween cousins was intended to be charged. Where, however, 
the precise degree of kinship is averred, all indefiniteness dis
appears.. Nor is it for the jury to determine in such particu
lar case whether the kinship between the parties to the act, 
he they father and daughter, brother and sister, or uncle and
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niece, is or is not nearer than that between cousins. This is 
matter of law, determinable by fixed principles, applicable 
alike to every case. The kinship being averred to be that of 
uncle and niece, it was unnecessary to aver in addition, that 
which was matter bf law, that they were nearer of kin than 
cousins. The authorities* in support of this principle are in
numerable. One only will be referred to. Bishop says, quot
ing from Bullqr, J. : “ ‘ It is one of the first principles of plead
ing that you have only occasion to state facts, which must be 
done for the purpose of informing the court, whose duty it is 
to declare the law arising upon those facts, and to apprise the 
opposite party of what is meant to be proved, in order to 
give him an opportunity to answer or traverse it.’ ” 1 Bish.
Crim. Proc., § 329. That the kinship between an uncle and 
his niepe is nearer than that between cousins within the mean
ing of this statute is clear, notwithstanding that by the rules of 
the common law both were considered as standing in the 
same degree. The rule of the common law which accom
plishes that result relates to the descent of property only ; 
for, notwithstanding this rule of the common law, sexual com
merce bet ween uncle and niece in England is incestuous, while 
that between cousins is not. The law respecting incest, from 
the nature of the mischief to be prevented, necessarily regards 
the actual kinship of the parties as the predicate for its pro
hibitory enactments. Griffiths v. Heed, 1 Hagg. Ecc., 195; 
TYowls v. Woods, 2 Curt. Ecc., 516; Story, Confl. Laws, 114, 
208. And the kinship between an uncle and niece is double 
that between cousins. We hold, therefore, that within the 
meaning of section 7019, Revised Statutes, the kinship be
tween uncle and niece is nearer than that between cousins.

While the question whether kinship by affinity should be 
protected equally with that by consanguinity is one about.

jvhich different opinions may be held (Story, Confl. Laws, 114, 
.15), yet it falls within the province of the legislature to de- 

teppaine it, and that body having in the same section, and 
bÿ the same words, prohibited the sexual act and prescriljed 

/ the same penalty for its commission, whether the kinship 
be of the one class of the other, it is evident that no dis
tinction was intended to be made between them, and that 
under the statute (sec. 7019), if the parties are nearer of
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kin than cousins, it is immaterial whether it be by consan
guinity or affinity. Stewart v. State, 39 Ohio St., 152. The 
supposed hardship of the law is much mitigated by the cir
cumstance that kinship by affinity of the husband and wife 
respectively with the family of the other terminates with the 
dissolution of the marriage. Noble v. State, 22 Ohio St., 541.

The count now under consideration avers that the defend
ant is not married, so that, if the indictment must show af
firmatively that he and the woman with whom the sexual 
act was committed were not husband and wife, it sufficiently 
does so; not, it is true, by a direct averment, but by one from 
which the fact appears by necessary implication. The aver
ment that he was unmarried is equivalent to one that she was 
not his wife. The fifth count of the indictment differs from 
the second in that it avers the defendant to be married, the 
sexual act to be adultery, and^ in addition to averring that the 
defendant and Rose Cramer were uncle and niece to each other, 
directly averred that they were “ nearer of kin by consanguin
ity than cousin.”

The only question necessary to be determined in connec
tion with this count that has not been decided in passing upon 
the sufficiency of the second count is the necessity of the count 
negativing the marriage of the defendant and Rose Cramer. 
By referring to the statute (sec. 7019, R. S.) it will be observed 
that it contains no exception in favor of parties who are inter
married. The language is general, and comprehends them as 
well as the unmarried. Upon what principle, then, can an ex
ception be engrafted in this section by judicial construction? 
We know of none. By the law of England the intermarriage 
of the parties did not render the connection the less incestu
ous. Black more v. Brider, 2 Phillim. Ecc., 359; Woods v.
Woods, 2 Curt. Ecc., 516. Bishop defines it as follows : “ In

cest, where statutes have not modified its meaning, is sexual 
commerce, either habitual or in a single instance, and either 
under a form of marriage or without it, between two persons 
too nearly related in consanguinity or affinity to be entitled 
to intermarry.” Bish. St. Crimes, § 727. The act is little, if 
any, less repulsive to a correct sense of decency, and no less a 
violation of sound public policy, because it is perpetrated by 
persons living together publicly under the form of marriage,



380 AMERICAN CRIMINAL REPORTS.
>'

than if done by them clandestinely and occasionally only. 
We hold, therefore, that by section 7019, Revised Statutes, 
sexual commerce as between persons nearer of kin than cousins 
is prohibited, whether they have gone through the form of in
termarriage or not ; nor is it material that the marriage was 
celebrated in a country where it was valid, for we are not 
bound upon principles of comity to permit persons to violate 
our criminal laws, adopted in the interest of decency and 
good morals, and based on principles of sound public policy, 
because they have assumed in another state or country where 
it was lawful the relation which led to the acts prohibited by 
our laws.

After the jury was impaneled and sworn and the trial begun, 
the defendant’s counsel objected to the introduction of any 
evidence by the state on the ground that the counts of the 
indictment upon which the state had elected to proceed did 
not charge an offense. The court, adopting that view, re
fused to permit any evidence to go to the jury, and, upon 
motion of defendant’s attorney, ordered the jury to return a 
verdict of not guilty, and thereupon discharged him from cus
tody. To all which the prosecuting attorney excepted. If 
the view taken by the court was correct, and no offense was 
charged, there was nothing of which he could be acquitted, 
and the verdict would be of no benefit to him. He could not 
plead it in bar of a subsequent prosecution. It would only 
benefit him in case the court had erred and the indictment 
did charge an offense. As the case stood upon the holding of 
the court no offense was charged against the defendant, and 
under those circumstances the state had a right to require the 
jury to be discharged. There was nothing for them to do. 
The defendant was no't charged before them with any offense, 
nor had any evidenceXagainst him been submitted for their 
consideration. The par y was liable to be re-indicted and again 
put upon trial; and if, upon the subsequent trial, the first in
dictment was held goot upon a plea of former acquittal, the 
verdict would be an absolute bar True, the defendant upon 
the subsequent trial, if the jury had been discharged at the 
first one without rendering a verdict, might plead his former 
jeopardy, and if, upon that plea, the former indictment should 
be held good, it might avail him as effectually as a verdict of
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not guilty. Of this we express no opinion ^ for whether or 
not the discharge of a jury, so made necessary by a ruling of 
the court had on the defendant’s own motion, would, in case 
the first indictment upon a plea in bar should be held good, 
be a bar to a subsequent prosecution, it was the right of the 
state under the circumstances to prevent the rendition of a 
verdict of not guilty, which would be an undoubted bar, what
ever effect might be given to the other. Exceptions sustained.

L
\

* State v. West.

(89 Mina, 321.)

Indecent Assault : Conviction of leaser offense.

L Under section 245 of the Penal Code, the taking of indecent liberties 
with or on the person of a female child under the age of ten years, 
without regard to whether she consents to the same or not, constitutes 
an assault

2. Under an indictment for an assault with intent to carnally know and 
abuse the child, the defendant may be convicted of taking indecent 
liberties with her person, if within the allegations of the indictment 

8, A verdict of “guilty of an indecent assault” sufficiently describes the 
offense.

Case certified from district court, Hennepin county ; Hicks, 
judge.

Moses E. Clapp, attorney-general, and F. F. Davis, county 
attorney, for the state.

C. F. Baxter, for E. S. West, appellant.

Mitchell, J. This case is certified to this court for its 
opinion upon two questions of law : First, whether under an 
indictment for an assault upon a female under the age of ten 
years, with intent to carnally know and abuse her, if the in
tent alleged be not proved, the defendant may be convicted, 
under section 245 of the Penal Code, of taking indecent lib
erties with the person of the child ; and, if so, second, whether 
a verdict of “guilty of an indecent assault ” sufficiently de
scribes the offense. No question is raised as to whether an
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indictment will lie for an assault with intent to carnally abuse 
a female under the age of ten years, nor as to the form of the 
allegations of the indictment in the present case. The point 
made is that in no case under an indictment for assault with 
intent to ravish or carnally abuse can a defendant be con
victed, under section 245, of taking indecent liberties with the 
person of the female, the latter being, as is contended, a sepa
rate and independent crime — not a part of or included in 
the crime charged. The last clause of section 19, chapter 
114, General Statutes 1878, provides that “ in all other cases 
[those not within the preceding provisions of the section] the 
defendant may be found guilty of any offense the commission 
of which is necessarily included in that with which he is 
charged in the indictment.” This provi&itin, which is but 

. declaratory of the common law, is not repealed by the Penal 
Code. There can be no question, therefore, but that, under 
an indictment for an assault with intent to commit a crime, 
the defendant may be convicted of an assault (if within the 
allegations of the indictment) because necessarily included in 
the crime charged. Section 245 of the Penal Code, which is 
entitled “Indecent assault,” provides that “a person who 
takes any indecent liberties with or on the person of any fe
male, not a public prostitute, without her consent expressly 
given, and which acts do not in law amount to a rape, an 
attempt to commit a rape, or an assault with intent to com
mit a rape, or any person who takes such indecent liberties 
with or on the person of any female child under the age of 
ten years, without regard to whether she consents to the same 
or not, is guilty of a felony.” The taking of indecent liber
ties with the person of a female without her consent would at 
common law amount to an assault. In view of the aggravated 
nature of such an assault, the evident intention of the legisla
ture was to raise it from the rank of misdemeanor to that of 
felony, so that it might be more severely punished. And as 
by another statute a female under the age of ten years was 
incapable of consenting to carnal intercourse, or at least her 
consent void, so by this section the incipient advances, in the 
way of indecent liberties with her person, are placed on the 
same footing as the principal crime. What in the case of a 
female over the age of ten would amount to an assault because
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done without her consent, would, in the case of a child under 
that age, in any case, be an assault, because she is deemed 
incapable of consent, and therefore the act must, in contem
plation of law, be deemed as done without her consent. So, 
although the legislature have not in the body of the act given 
the crime a distinctive name, they have in the title designated 
it an “ indecent assault.” If an indictment charged a defend
ant with taking indecent liberties with the person of a female 
under ten years, with intent to carnally know and abuse her, 
we think clearly this would amount to a charge of an assault 
with the intent alleged. If so, then it would seem to follow 
that, under an indictment for an assault with intent to car
nally know and abuse her, the defendant might be convicted 
of taking indecent liberties xvith or on her person, if within 
the allegations of the indictment.

The second point raised is that the verdict does not state 
any crime known to the law ; that the words “ indecent as
sault ” are no part of the statute, but merely “ catch words.” 
We think this objection is not well taken. The crime as de
fined by the statute is, in its legal tenor and import, an inde
cent assault. “Indecent liberties” With or on the person of 
a female without her consent, and an “ indecent assault ” upon 
her, arc in effect convertible expressions. The term “ inde
cent assault” is but the statutory definition of the crime 
epitomized. Judgment affirmed.

Queen’s Bench Division.
^(Before Lord Coleridge, C. J., and Lord Esher, M. R)

COTTF.RII.L V. Lf.M PRIERE.

(17 Cox, C. C., 97.)

Indictment and Information: Alternative offense* — Validity of con
viction.

A driver of a steam tram-ear was prosecuted and convicted for having 
permitted smoke to escape from his engine, “contrary to the by-laws 
of the board of trade, made for the regulation of traffic on the said 
company's lines." The by-law in question provided that “ no smoke
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or steam shall be emitted from the engines so as to constitute any rea
sonable ground of complaint to the passengers or the public,” under a 
penalty. Held, that the by-law created offenses in the alternative, and 
that, as the information and conviction did not set forth distinctly with 
which of these alternative offenses the defendant was charged, the con
viction was bad.

This was a case stated by justices for the county of Stafford, 
under the statute 42 and 43 Viet., ch. 49, sec. 33.

The facts of the case were, so far as material, as follows :
An information was, on the 8th day of November, 1889, 

preferred by the respondent against the appellant, for that the 
appellant, on the 5th day of November, 1889, at the parish of 
Handsworth, in the county of Stafford, he then being the 
driver of a certain engine attached to a tram-car, the property 
of the South Staffordshire & Birmingham District Steam 
Tramway Company, Limited, did then and there permit smoke 
to escape from his said engine, contrary to the by-laws of the 
board of trade, made for the regulation of traffic on the said 
company’s lines there situate.

On the above-mentioned date, the appellant was driver of 
the engine of the tram-car in question in the Holyhead road, 
in the parish of Handsworth, when smoke was emitted from 
his engine. The by-law of the board of trade, under, which 
the proceedings were taken, is as follows :

“ No smoke or steam shall be emitted from the engines so as 
to constitute any reasonable- ground of complaint to the pas
sengers or to the public.”

The penalty provided for such offenses is one not exceeding 
40#. A copy of the said by-law is thereby directed to be 
placed in a conspicuous place inside each carriage in use on 
the tramways. The said information was objected to on be
half of the appellant, on the ground that it did not allege that 
the smoke was emitted so as to constitute any reasonable 
ground of complaint to the passengers or public, or to which 
of them, but the justices overruled the objection.

It was proved to the satisfaction of the justices by several 
witnesses that the emission of the smoke in question was of
fensive, and they considered that it formed a reasonable ground 
of complaint to the public.

On the part of the respondent it was contended that the
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information and conviction were respectively good in point of 
law, and that the offense with which the appellant was charged 
was completely disclosed and correctly set out, and that the 
appellant was in no way prejudiced or misled as to the nature 
of the offense with which he was charged.

The justices being of opinion that the appellant was not 
prejudiced or misled by the said information and summons as 
to the nature of the charge to be preferred against him ; that 
the same were respectively good in point of law, and that the 
offense charged against the appellant was completely (lie- 
closed ; and being also of opinion that the appellant was guilty 
of the offense charged against him, convicted him thereof.

The conviction, so far as material, was as follows : Samuel 
Cotterill (hereinafter called the defendant) is this day con
victed before this court for that he, on the 15th day of No
vember, 1889, at the parish of Ilandsworth, in the county of 
Stafford, then being the driver of a certain engine attached 
to a tram-car, the property of the South Staffordshire & Bir
mingham District Steam Tramway Company, Limited, did 
then and there permit smoke to escape from his said engine, 
contrary to the by-laws of the board of trade made for the regu
lation of traffic on the said company’s lines there situate, and 
contrary to the statute in such case made and provided ; and 
it is adjudged that the defendant for his said offense do for
feit and pay the sum of 20s., and to also pay to Frederick 
Lempriere, the prosecutor, the further sum of 14s. (!</. costs.

The question for the opinion of the court was whether, as 
it was not alleged by the said information and summons, and 
did not appear upon the said conviction, that the smoke was 
emitted so as to constitute a reasonable ground of complaint 
to the passengers or the public, or which of them, the said 
information, summons and conviction respectively disclosed 
an offense against the said board of trade by-laws, for which 
the appellant might be so convicted, and were respectively 
right in point of law, or were erroneous.

McIntyre, for the appellant. The information and convic
tion are too vague, and do not disclose the offense with which 
the appellant was charged. They should have stated that the 
emission of smoke was such as to afford a reasonable ground 

25
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of complaint to passengers or to the public, whichever may have 
been the case. The by-law provides a penalty for alternative 
offenses, and it has been frequently held that the particular 
offense must be specified for which the penalty is inflicted. 
The mention of the alternative offenses is not sufficient. Hex 
v. North, 6 Dowl. & Ryl., 143; Hex v. Pain, 7 Dowl. & Ryl., 
678. Lord Esher, M. R., referred to Hex v. Sadler, 2 Chitty’s 
Rep., 519.

Johnson Watson, for the respondent. The justices have found 
that the appellant was in no way prejudiced or misled by the 
form in which the information was laid. In these days the 
courts do not insist upon such strict compliance with form 
unless it appears that some one has been prejudiced.

Lord Coleridge, C. J. I yield to the objection taken in 
this case with reluctance, because I think, as Abbott, C. J., 
said in Hex v. Pain, 7 Dowl. & Ryl., 678, that it is a nice and 
subtle one, and quite beside the merits. But we cannot over
rule the authorities cited, which are decisions of judges enti
tled to the greatest possible deference. It is true that the 
principles of construction upon which the courts act at the 
present time have been relaxed to a certain extent, yet, in 
the interest of justice, it is still necessary to see that state
ments in such proceedings as this are definite and sjiecific. 
Further, where two constructions of what is in effect a penal 
statute are offered to us, it lies upon the person seeking to in
flict the penalty to show that the construction which he asks 
us to adopt is the right one. Now in this case we have to 
deal with a by-law which has to be construed in the same man
ner as an act of parliament. This by-law provides that no 
smoke or steam shall be emitted from the engines, so as to 
constitute any reasonable ground of complaint to the passen
gers or the public, under a penalty. It is true that there may 
be many cases in which smoke may be emitted by engines, so 
as to constitute a ground of complaint to only one of these 
bodies of persons. The same penalty is, indeed, provided in 
both of these possible cases, but the courts have held, in a 
series of cases extending over a long period of time, that 
where an act of parliament created offenses in the alternative, 
and inflicts a penalty for the offense so created, the conviction
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and other proceedings must state for which of the offenses the 
defendant has been proceeded against. ‘The information in 

<* this case merely states that the defendant permitted smoke to 
escape from his engine contrary to the by-laws, and the con
viction proceeded in the same terms. Therefore in both doc
uments the offense is stated in general terms, but on reading 
the by-law itself we find that there are two alternative of
fenses. It is contended that, owing to the offense being stated 
in these general terms, the conviction is bad. I think that 
even now, notwithstanding the broader principles of construc
tion to which we have become accustomed, we should hold 
that this conviction should have been more specific. In the 
cases to which we have been referred — which appear to me 
te be undistinguishable from the present case — convictions 
not distinguishable in principle from this have been held bad 
on the same ground as those contended for in the present in
stance. In Rex v. Saddle*, 2 Chitty’s Rep>\519, decided in 
the time of Lord Mansfield — where the offense was the kill
ing or attempting to kill fish, and one penalty was specified — 
a conviction, in which the offense was described in the lan
guage of the act of parliament was quashed because it did not 
state of which offense the defendant had been found guilty. 
In 1825 the case of Rex v. North, 6 Dowl. & Ryl., 143, was 
decided by judges of the very highest authority, and it was 
held that a conviction for selling “ beer or ale ” without a 
license, for which offense the same penalty had been provided, 
was bad. The case was followed the next year by the case of 
Rex v. Rain, 7 Dowl. & Ryl., 678, in which a conviction for 
having attached to a vessel casks “ of the sort and description 
used or intended to be used for the smuggling of spirits,” of
fenses for which the same penalty was provided, was held bad 
on the same objection being taken. Lord Tenterden there 
says: “Now, this act of parliament mentions three sets or 
descriptions of casks, which, if found on board or attached to 
a vessel, will render it liable to forfeiture. . . . The con
viction should have set forth under which of the three the 
casks in question fell.” It is impossible to refuse to recognize 
such authorities as these ; the conviction, therefore, must be 
quashed.
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Lord Esher, M. E. This case must be decided upon that 
governing principle of the common law of England that those 
who charge one of the queen’s subjects with an offense for 
which a penalty is provided must prove their charge clearly 
and in form. The prosecutor in this case was bound to prove, 
not only that the defendant had rendered himself liable to a 
penalty according to the facts, but also strictly according to 
law. Even if the cases which have been cited had never been 
decided, I should, nevertheless, think that the offense had not 
been strictly charged, and as it stood might have an injurious 
effect upon the person accused. If the offense was that of 
constituting a reasonable ground of complaint to the passen
gers to support his case, if the offense was to the _ ' ”c the 
evidence of some of the public would have been necessary to 
him. It is therefore important to him to know clearly with 
which offense he was charged. It is true that the same pen
alty is provided for both these offenses, but in the information, 
summons and conviction there is a defect apparent which 
might have caused a hardship to the party charged. The au
thorities cited are all strictly in point, and unless we could 
come to the conclusion that they were all wrongly decided, 
which we cannot do, we could not uphold this conviction.

Conviction quashed.

Note.— Duplicity and uncertainty.— The decision in the foregoing case 
is consistent with well-established rules of construction respecting pleading, 
but it ought not to be confounded with the rule applicable to the construc
tion of statutes which create cumulative offenses. Thu by-law in question 
constitutes the act prohibited an offense against either one of two separate and 
distinct classes, and every principle of good pleading requires, in a case of that 
nature, that the defendant should be informed, before going to trial, as to 
which class he is accused of offending against. A similar rule in respect to 
the construction of indictments or informations prevails when a statute pro
hibits the doing of certain acts, either one of which, if done, would consti
tute a complete offense. For example : It is provided in the criminal code of 
Mississippi that “ it shall not be lawful for any person to sell or retail any 
vinous or spirituous liquors in less quantities than one gallon, nor suffer the 
same or any part thereof to be drank or used in or about his or her house ; ’’ 
and the court of that state, ;n construing this statute, held that “ the sec
ond member of this section made it unlawful for the person selling the spirits 
to suffer the same to be used about his house, whatever may tie the quantity 
which is sold,’’ thereby creating an offense distinguishable in a marked de
gree from the offense or offenses designated by the first member of the slat-

5
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ute. Therefore it was adjudged in Miller v. State, 5 How. (Miss.), 250, that 
a count covering the entire section was bad for duplicity.

It is an established rule in respect to the statement of the offense in the 
indictment, says Cliitty, “ that it must not be stated in the disjunctive so as 
to leave it uncertain what is really intended to be relied upon as the accusa
tion. Thus an indictment stating that the defendant murdered, or caused 
to be murdered, or that he murdered or wounded, is bad because uncertain. 
So to say that the defendant forged, or caused to be forged, an instrument ; 
that he erected, or caused to he erected, a nuisance ; that he carried and 
conveyed, or caused to be carried or to be conveyed, two persons having 
the small-pox, so as to burden the parish of Chelmsford, is not sufficiently 
positiva’’ 1 Chit. Com. Law, 231 ; People v. Hood, 6 Cal., 236 ; State v, 
ffliannon, 1 Bailey, 144.

A common application of the distinction to the rule announced in the 
above case occurs in indictments upon statutes making the keeping with 
intent to sell, the selling or giving away, etc., intoxicating liquors, a crime. 
And when a statute makes it a crime to do this or that, mentioning several 
things disjunctively, the indictment may, as a general rule, embrace the 
whole in a single count; but it must use the conjunctive “and’’ where 
“or” occurs in the statute, else it will lie defective as being uncertain. 
Thus, where an indictment, drawn according to this rule, alleged that the 
defendant “did play and bet at cards for money, at a game of poker, faro, 
seven-up, three-u|>s and other games played with cards,” following the 
words of the statute except that it substituted “and” for “or,” the court 
held it to be good. Wingard v. State, 13 (la., 31)6. In this case Lumpkin, J.. 
observed; "True, the offense is constituted by playing and betting at one of 
them. But we apprehend that playing and betting at the whole at the same 
sitting and between the same parties would constitute but a single offense." 
Under a statute of Massachusetts which provides that, “ if any person shall 
sell or offer for sale, or shall advertise or cause to be advertised for sale,” 
any lottery ticket, “he shall forfeit" etc., it was alleged that the defendant 
“ did unlawfully offer for sale and did unlawfully sell,” etc. Upon demurrer 
on account of duplicity, the indictment was held to be sufficient since offer
ing to sell ami actually selling were together but one otfense. “ It is true,” says 
Wilde, J., “ that an offer to sell without selling a ticket is an offense by the 
statute ; but an offer to sell and actually selling is but one offense. A sale 
ex vi termini includes an offer to sell.” Com. v. Eaton, 15 Pick., 273. And in 
State v. Adams, 7 Me., 4s6, it is held that a complaint is not bad for duplicity 
which sets out the unlawful using of a fish-net and also the illegal killing 
of fish The latter allegation, in the opinion of the court, may be deemed 
an aggravation, or, no venue being laid, may be rejected as surplusage; 
and in State v. Haskell, 76 Me., 399, it is held that a count charging two of
fenses is not double if one is adequately and the other inadequately alleged. 
A similar rule is adopted in State v. Henn, 39 Minn., 464. In State v. Pear
son, 44 Ark., 265, an indictment for “carnally knowing a female child of 
the age of twelve years and under the age of puberty ” is held to be contra
dictory although it follows the language of the statute. In this state the 
common-law rule which fixes the age of puberty at twelve years has not 
been changed. In State v. Kennedy, 63 Iowa, 197, an indictment charging

y***'
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spiracy and also the offense of burning property is held bad for du
plicity ; but in State v. Potts. 78 Iowa, 656, an indictment for bribery con
taining two counts ; one charging that defendant received money from C. 
for releasing liquor held1>y him as an officer ; the other charging the same 
thing, and alleging that the crime was committed by means of a conspiracy 
between defendant and one H. and one W., and further stating that the two 
counts described but one transaction and charged but one offense, is held 
not bad for duplicity, as section 4300 of the code allows the same offense to be 
charged in different forms to meet the testimony. See, also, State v. Bald
win, 78 Iowa, 714; Bradley v. State, 20 Fla., 738; Johnson v. State, 75 Ala., 
7; Fahnestock v. State, 102 Ind., 156; Slicker V. State, 13 Ark., 397 ; State 
v. Binger, 6 Blackf. (Ind.), 109 ; Comer v. State, 26 Tex. App., 509; People v. 
Aikin, 66 Mich., 460, and People v. Van Alstine, 6 Am. Cr. R, 272, and note.

a col

State v. O’Donnell.

(81 Me., 271.)

Indictment: Allegation of time.

1. An indictment must allege a particular day on which the offense was
committed, even if it be set out with a continnando.

2. Where an indictment, found on the first Tuesday of May, 1888, was ren
dered defective by charging the offense to have been committed, with 
a continuando on a date practically impossible (May 15, 1807), the en
tering a nol. pros, to acts prior to May 15, 1887, will not cure the 
defect

Exceptions from superior court of Cumberland county.
Indidtment against l’eter O’Donnell for a liquor nuisance. 

By clerical error the allegation of time covered by said offense 
was made to read, “ on the 15th day of May, in the year of 
our Lord 1807, and on divers other days,” etc., when it should 
have read, *‘on the 15th day of May, A. D. 1887.” Testimony 
was limited to the period of time from the 15th day of May, 
1887, to the time of the finding of said indictment ; a nol\ pros. 
having been entered as to all time prior to the 15th day of 
May, A. D. 1887. At the request of the defendant, the case 
was withdrawn from the jury after the government testimony 
had been put in, and the court allowed him to file a demurrer.

W. If. Looney and C. TP. Goddard, for defendant.
G. M. Seidcrs, county attorney, for the state.
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Virgin, J. An indictment must allege a particular day on 
which the offense was committed, even if it be set out with a 
continuando. Wells v. Com., 12 Gray, 326; Shoreyv. Chandler, 
80 Me., 409 ; State v. Small, 80 Me., 452. The indictment in 
hand fixes the day at date thirteen years before Maine became 
a sovereign state, and more than forty years before the enact
ment of the statute which created the offense charged, and is 
practically an impossible date, hence no date. Moreover, the 
nol.pros. struck out the allegation of any date except these daj’s 
named in the continuando, which leaves the indictment fatally 
defective on demurrer, as was decided in the cases above cited. 
Exceptions sustained.

Note.— See Dixon v. State) r> Am. Cr. R., 297 ; Williams v. Slate, 4 id., 292 
and note ; Slate v. Folason, 7 fid., 493 and nota

Commonwealth v. Green.

(126 Pa. St, 531.)

Indictment Preferred Ex Mero Motu : Motion to quash — Orders of dif
ferent judges.

1. If an indictment is preferred by a grand jury ex mero motu, not based
on their personal knowledge, an investigation of some general or pub
lic evil toVvhich their attention has been called by the charge of the 
court, or a'bill sent in by the prosecuting attorney, and no preliminary 
hearing of tnc charge has been had by the accused, it is in the discre
tion of the court in which it is found to quash it; and when no ex
traordinary circumstances to justify such hasty procedure are shown, 
such as danger of escape, etc., it is not an abuse ef such discretion to 
quash an indictment so found for keeping a disorderly house.

2. It is immaterial that the indictment was sent in by leave of the court
after the grand jury had returned a presentment on which the indict
ment was framed by the prosecuting attorney, as such leave could be 
revoked after the court learned of the unauthorized manner in which 
the jury acquired knowledge of the offense.

*3. Though such leave was granted by one judge, the motion to quash could 
be passed on and granted by another judge.

4. A member of the grand jury is competent to testify as to the manner in 
which the jury acquired information of the alleged offensa 

Sterrett, J., dissenting.
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Error to court of quarter sessions, Northampton county ; 
Hon. W. W. Schuyler, judge.

Lizzie Green was indicted for keeping a disorderly house. 
The indictment was quashed, and the commonwealth brings 
error.

li. C. Stewart, district attorney, for the commonwealth.
P. Ci Evans, for defendant in error.

Clash, J. The indictment in this case was for keeping a 
disorderly house. It was based upon a presentment of the 
grand jury, the indictment having been prepared in pursuance 
thereof, and sent to a subsequent grand jury, with the permis
sion of the court. A rule was taken to quash the indictment, 
upon the ground that the presentment was not made upon the 
knowledge and observation of the grqnd jury, but upon evi
dence taken before them on another complaint. . At the hear
ing of the rule, a member of the grand jury was called to 
testify as to what influenced the grand jury in making the 
presentment, and it appeared that the presentment was made 
upon the testimony of certain witnesses, examined upon a 
charge of assault and battery, against some‘other persons than 
the present defendant, under investigiitioh'by the grand jury, 
and not from theiiNpersoual knowledge and observation. That 
the grand juror was a competent witness for this purpose can
not be doubted, fsee Gordon, v. Commonwealth, 92 Pa. St., 
216, and cases there cited, lie did not testify as to his own 
counsels, or to those of his fellow-jurors, or to any other mat
ters which he was sworn to keep secret, but merely to the 
nature of the issue or question under investigation, and to the 
fact thatithc jury acted upon the testimony, and not upon 
their own knowledge or observation, in making the present
ment. If such testimony \tyife not admissible, it would be 
impossible, in'most cases, to ascertain the sources of informa
tion from which a presentment was made; and although the 
chargemay be wholly groundless, originating in a mere pop
ular dlmior, or in the malice of an unknown accuser, not only 
the accused, but the court itself, would be powerless to develop 
the facts,» for the presentment, although made in good faith, 
may disclose' nothing to indicate the source from which the 
information came. We can discover no rule of evidence or of
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public policy which would exclude the evidence of a grand 
juror in such case.

We are equally clear that the testimony of the witness was 
brought upon the record under the exception taken at the 
hearing, according to the provision of the first section of the 
act of 10th May, 1874 (P. L., 210). The offer of the witness 
was to establish the matters alleged as grounds for quashing 
the indictment, and the testimony was in accordance with the 
offer. The only question is upon the sufficiency of the evi
dence, and of this there can be no doubt. The fact therefore 
must be taken as established, that the presentment was made 
upon the testimony of witnesses examined before the grand 
jury, and not upon the knowledge and observation of the 
grand jurors.

Criminal actions are usually instituted upon complaint under 
oath, before a magistrate or other proper officer, upon which, 
if it appear that a criminal offense has been committed within 
the jurisdiction, a warrant is issued, and the defendant arrested 
and brought before the magistrate for a hearing. If upon the 
hearing there be a probable case of guilt, the prisoner is held 
for trial in the court having jurisdiction of the offense. Whilst 
this is the usual method pursued in criminal procedure, there 
are certain exceptional or extraordinary modes of preferring 
criminal charges, well recognized in practice. These extraor
dinary modes of criminal procedure are very fully defined 
and set forth in the foot-notes to Wharton’s Criminal Law, 
page 458, in a charge of the late Judge King, which has in a 
number of cases received the approval of this court. Three 
exceptions to the general method of procedure are there rec
ognized. The first of these is “ where criminal courts, of their 
own motion, call the attention of grand juries to and direct the 
investigation of matters of general public import, which, from 
their nature and operation in the entire community, justify 
such intervention.” This power of the court, it is said, will 
only be thus exercised, however, in the investigation uf gen
eral and public evils, such as great riots, general public nui
sances, and flagrant vices; it will not be applied in cases of 
ordinary crime. The second exception is “ where the attorney- 
general ex officio prefers an indictment before a grand jury, 
without a previous binding over or commitment of the ac-
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cused.” This power is properly exercised where there is oc
casion for great haste in applying the machinery of the law, 
or where the exigencies of the case and the public interests 
may reasonably require such action to be taken. The pro
cedure in such cases, however, is under the supervision of the 
court, and if the process and power is misapplied the court 
will vindicate itself in restraining its exercise. The third ex
ception is that which is originated by the presentment of a 
grand jury. A presentment, properly speaking, says the 
learned judge, is the notice taken by the grand jury of any 
offense, from their own knowledge or observation, without 
any bill of indictment being laid before them at the suit of 
the commonwealth. This is the definition given in the law 
dictionary by Bouvier, and by Blackstone (4 Bl. Comm., 301), 
and is the definition recognized and adopted by this court.

It is true that in some of the earlier cases in the federal 
courts, and in some of the states, it has been held that it was 
within the province and power of the grand jury to call wit
nesses, and to institute prosecution of their own motion, and 
the definition given by the late I)r. Wharton is therefore more 
comprehensive (Whart. Crim. Law, § 212) ; but he admits that 
in Pennsylvania the law is now somewhat narrowed (section 
455), and that the view which may be considered as accepted 
in the United States courts and in most of the states is that 
the grand jury may act upon and present only such offenses 
as are of “c notoriety, and within their own knowledge, 
such as nuisances, seditions, etc., or such as are given to them 
in charge by the court, or by the prosecuting attorney, but in 
no other cases without a previous examination of the accused 
before a magistrate. Whart. Crim. Law, § 457. “In this 
state,” says Mr. Justice Agncw in McCullough v. Comm., (17 
Pa. St., 33, “the ppwer of the grand jury is more restricted, 
and the better opinion is that they can act only upon and pre
sent offenses of public notoriety, and such as arc within their 
own knowledge; such as are given to them in charge by the 
court; and such as are sent up to them by the district attor
ney ; and in no other cases can they indict without a previous 
prosecution before a magistrate, according to the terms of the 
bill of rights. 1 Whart. Crim. Law (ed. 18(18), § 458, and note. 
It has therefore been held not to be allowable for individuals

5



COMMONWEALTH e. GREEN. 395

to go before the grand jury with their witnesses, and to pre
fer charges. Such conduct is looked upon as a breach of priv
ilege on part of the grand jury, and as a highly improper act 
on part of such volunteers. Its effect is to deprive the accused 
of a responsible prosecutor, who can be made liable in costs, 
and also to respond in damages for a false and malicious prose
cution. It is in violation of the act authorizing the defendant 
to refuse to plead until the name of a prosecutor be indorsed 
on the bill of indictment. The usual course, where a present
ment is thus surreptitiously procured, and bill founded upon 
it, has been to quash the indictment on motion and before 
plea pleaded.” The presentment, therefore, as a basis for the 
indictment, was wholly insufficient, for the reason that it was 
not found by the grand jury upon their own own knowledge 
and observation.

It has been suggested, however, that if the presentment of 
the grand jury was not authorized by law, it may be treated 
as a mere suggestion, by which the attention of the court was 
called to the commission of the crime, and that the district 
attorney having, with leave of the • court, sent up an indict
ment, the proceeding may be sustained under the other ex
ceptions to the usual mode of criminal procedure, already 
sjKicilied. As we understand the practice, the presentment of 
a grand jury is ex mero niotu, and is rarely, if ever, presented 
in technical form. Upon such presentment, when proper, the 
officer employed to prosecute afterwards frames a bill of in
dictment, which is then sent to the grand jury, and they find 
it to be a true bill. 2 Hawk. P. C., ch. 25, § 1 ; 2 Bouv. Law 
Diet., 452. Upon a presentment the proper officer of the 
court must frame an indictment before the party accused can 
be put to answer it. Story, Const., 657 ; 1 Whart. Crim. Law, 
§ 212. What was done in this case is just what is done in 
all cases of a presentment by the grand jury. The present
ment was placed in the hands of the district attorney by the 
court, with instructions to put it in the technical form of an 
indictment, signed by the commonwealth’s officer, for the 
formal action of the grand jury, and upon return thereof the 
defendant w^ liable to process, and was required to plead. 
It is certainly true, however, as we have said, that the district 
attorney in an exigency, or when the occasion seems to require,
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may prefer an indictment before a grand jury without a pre
vious binding over or commitment, but this power is only to 
be exercised under the circumstances stated, for the public 
good, and then the proceeding is always under the supervision 
and control of the court. “In practice,” says Judge King, 
“however, the law officer of the commonwealth always exer
cises this power cautiously,— generally under the direction of 
the court, and ne,ver unless convinced that the general public 
good demands it.” “It is to be exercised in the ordinary 
case,” says Mr. Justice Woodward in liowand v. Comm., S2 
Pa. St., 405, “ under the supervision of the proper court of 
criminal jurisdiction, and in all cases its exercise is subject 
to their revision and approval. The action of the officer 
and the court could be brought here for purposes of review 
only when the abuse of their discretion should be found 
to have been both manifest and flagrant. Cases can be con
ceived where the ends of justice would be defeated by the 
delay and publicity of a motion in open court for leave to send 
up an indictment, and in such cases it would be the duty of 
the prosecuting officer to act promptly, and upon his own re
sponsibility. . . . While, hoxvever. the possession of this 
exceptional power by prosecuting officers cannot be denied, 
its employment can only be justified by some pressing and 
adequate necessity. When exercised without such necessity 
it is the duty of the quarter sessions to set the officer’s act 
aside.”

It is plain that the exigency of this case did not require, or 
even appear to require, this extraordinary exercise of power 
on the part of the district attorney. There was no emergency, 
no demand of haste, no effort to escape, not even any appear
ance of an escape. There was no public good to be subserved. 
Indeed, there was absolutely nothing to call for this unusual 
method of procedure, and it is not pretended there was. It is 
true that in this case the indictment was prepared and sent to 
the grand jury “ with leave of the court,” but the court, upon 
being informed that the presentment was not made upon the 
knowledge and observation of the grand jury, and was there
fore no presentment at all, had a right to revoke that leave, 
and to quash the bill, which was done.

It was stated at the argument that the indictment was sent
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to the grand jury with leave of one judge, whilst the order to 
quash was made by another judge of the same court ; and the 
suggestion carries with it the intimation that the discretion of 
the court Inn ing been exercised by one judge, it was not an 
appropriate act of discretion for the other to set the previous 
action aside. It is sufficient to state in reply to this, that the 
record does not disclose the fact that the orders were by dif
ferent judges of the same court; and it would avail nothing 
if it did, for this court takes cognizance of the orders, decrees 
and judgments of a court of record as such, no matter how, 
for the time being, it may be constituted. Although the judges 
holding it may from time to time differ, it is at all times the 
same court here. With the amenities and courtesies which 
may bo supposed to be due between judges of the same court 
we have nothing to do. But there is not necessarily any con
flict of opinion shown upon this record. The sending of the 
bill to the grand jury was undoubtedly right as the matter 
then stood, and the order quashing the bill was certainly right 
when the facts appeared. If the court in the exercise of its 
discretion had sustained this indictment and brought the de
fendant to trial and conviction upon it, it is quite improbable 
that this court, on a writ of error, would have disturbed the 
judgment. It is only for a flagrant abuse of this discretion, 
as we have said, this court would interfere. But the same 
court, which in the exercise of its discretion directed the in
dictment to be sent to the grand jury, upon being informed 
as to the illegality of the presentment, in the exercise of the 
same discretion, afterwards quashed the bill. We think that 
discretion was properly exercised and the proceedings of the 
quarter sessions are affirmed.

Stkrrett, J., dissents.

Note.— Motion to quash sundry natUrs.— The requirement of the statute 
that the names of the witnesses on whose testimony an indictment is found 
shall he indorsed on its back is directory merely, State v. Enoch, 26 W. Va., 
253; Walter v. State, 19 Tex. App., 170. The indorsement, “a true bill,'* by 
the foreman on the back of an indictment raises a presumption that every 
member of the grand jury concurred in the finding. The point that all did 
not concur must be pleaded in abatement and proved. Stute r. AfcA’etVZ, 93 
N. C., 552. An indictment is not invalid because not signed by the foreman 
of the grand jury. Weaver v. State, 19 Tex. App., 547. Under Missouri Re-
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vised Statutes, section 1802, providing that “ « lien an indictment is found by 
the grand jury the names of all the material witnesses must tie indorsed on 
the indictment,” a failure to make such indorsgjnent is ground for quashing 
the indictment (State v. Roy, 83 Mo., 268) ; but the failure to name the state 
in the margin is not State v. Blakely, 83 Mo>639. But it is error to quash 
an indictment because the foreman’s name was indorsed preceding the 
words “a true bill” instead of after them ailA" on a line with “foreman.” 
State v. Bowman, 103 Ind., 69. Under Indiana Revised Statutes 1881, sec
tion 1669, providing that an indictment “ must be signed by the prosecuting 
attorney,” the printing of the attorney’s name and title, with his sanction, 
at the bottom of the indictment is sufficient Hamilton v. State, 103 ImL. 96. 
An indictment found after Colorado became a state for a murder committed 
before, concluding, “ against the peace and dignity of the people of the state 
of Colorado,” is not objectionable. Packer v. People, 8 CoL, 361. If no re
turn be duly entered upon the minutes of the court at the term when the 
presentment or indictment is found, there is no presumption that the return 
was duly made. An entry at a subsequent term without an order to make 
the entry nunc pro tunc will not cure the omission to enter the return at 
the proper time. Bowen v. State, 81 Ga., 432.

Starr & Curt St Ill., ch. 37, g 238, provides that when the grand jury of a 
circuit court shall indict for an offense cognizable in the county l'ouït the 
circuit court may certify the indictment to the county court Section 239 
prescribes a form of certificate and permits either party to obtain a rule on 
the clerk of the circuit court for a complete record pnqierly certified. Held, 
that a defendant tried on an indictment certified as prescribed, and who was 
not asked for such rule, cannot after conviction object that the record does 
not show that the indictment was properly returned by a grand jury duly 
selected and s«rorn and having authority to find it Kammann v. People, 26 
Ill. App., 48.

An objection that an indictment was not presented to the court by the 
foreman of the grand jury is untenable where the record shows the indict
ment to have been presented in open court and ordered tiled. State v. Freeze, 
30 Mo. App, 347. Where the record shows that the grand jury came to the 
bar of the court and made certain presentments, and that thereupon a cer
tain indictment was filed in the clerk’s office, it is sufficiently shown that 
the indictment was returned in open court Kelley v. People, 132 111., 363. 
And the fact that there is no record entry of the tiling of an information dois 
not render it invalid It is sufficient if the date of tiling is properly indorsed 
and signed by the clerk on the back of the information. State v. Derleum, 
27 Ma App., 628. Upon a motion to quash an indictment on the ground 
that twelve of the grand jury did not vote for or concur in the finding 
thereof, six of the grand jurors deposed that only seven voted in favor of 
finding the indictment, and the remaining fourteen either refrained from 
voting at all, or voted against such finding. The bailiff deposed, with quali
fication, that the remaining fourteen voted against such finding. The record 
showed that the grand jury appeared in open court, and returned an indict
ment indorsed, “ A true bill,” and no member «'as shown to liave dissented 
or made objection. Held, that the motion was properly denied. Man ion v. 
I'eople, 29 I1L App, 532.
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An indictment will not be quashed after plea, nor the judgment arrested 
after verdict, because it does not appear from the indorsement on the indict
ment that the witnesses before the grand jury were sworn. State v. Shep
pard, 97 N. C., 401. The allegation that “the jurors of and for the county
of-----, aforesaid, on their oaths present,” held, sufficient, this being of the
caption, and the county having been named in the heading. State v. Moore, 
24 S. C., 150. And the county being named, it is immaterial that the court
house is not Ibid, An indictment indorsed on the back in printing the 
words, “ A true bill," which indorsement is signed by the foreman of the 
grand jury as such foreman, is a compliance with the statute in that respect. 
Tilly v. State, 21 Fla., 242. An indictment which omits the words, “ on their 
oaths present” and which contains no equivalent words, is fatally defective. 
Vanvickle v. State, 22 Tex. App., 625. The courts take judicial notice of the 
proper officer to prefer indictments, and when it appears that he intended 
to sign officially, will disregard the omission of any, or the adding of an im
proper, official designation. State v. Myers, 85 Tenn., 203. Where the fore
man of the grand jury has noted the names of a certain number of witnesses 
on the indictment, the presumption is that he did his duty by noting the 
names of all who testified, and this, although he adds, “ See, for other wit
nesses, Off. C. and P." Andrews v. People, 117 Ill., 195.

People v. Garrett.

(68 Mick, 487.)

Intoxicating Liquors : Sales to minors — Minor buying as agent.

A statute which forbids the sale, giving or furnishing of liquor to a minor 
is violated although the liquor delivered to the minor be intended for 
the use of an adult, the infant being only an agent in making the pur
chase. Ç '

Campbell, J., dissenting.

Error to circuit court, Eaton county ; Frank A. Hooker, 
judge.

Complaint against James Garrett for selling liquor to a 
minor. Defendant, being convicted, brings error.

Dean cfe McCall, for appellant.
Moses Taggart, attorney-general, and J. M. C. Smith, for 

the people.

Morse, J. My reasons for affirming the conviction in this 
case are these : The undisputed facts are that the defendant
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sold, gave and furnished to a boy fourteen years old a bottle 
of beer, whiçh the boy with other boys afterwards drank. 
The order for the beer, which purported to be signed by one 
William F. Mayer, cuts no figure in the case. The defendant 
knew the boy was a minor, and gave him the liquor. The 
intent is plain from this fact. There then could be no mis
take about the boy’s age. It cannot be considered that the 
defendant supposed the boy was twenty-one. The statute 
is not only aimed at the selling, but prohibits also the giving or 
furnishing of liquor as a beverage to a minor. The defend
ant must have known that the boy might taste or drink of the 
beer before he got across the street if he so desired. It must 
be held that the legislature intended to prevent the delivering 
of liquor to children ; that they should “ touch not, taste not, 
handle not.” It is not an uncommon thing in cities for parents 
and others to send children of tender years into dram-shops 
after liquor. It makes no difference, in my opinion, under the 
law, whether the liquor thus procured is to be used by the 
adults or the children. It is within the statute which prohibits 
the sale, giving or furnishing of liquor to minors. Any other 
holding must subject children to the temptations that sur
round and abound in the saloons without remedy. The pres
ent case is a good illustration of the results that would 
necessarily follow a refusal of this court to affirm the convic
tion of this defendant. One Bill Badger, the boy says, gave him 
this order. Mayer, whose name was signed to it, and who 
had before sent to the defendant’s place for liquor, never saw 
the order, and did not authorize it. The boy, on this forged 
order, with money given him by another boy, gets a bottle 
of beer of the defendant, and he and the other boys drink it 
up. We ought not to acquit the defendant of a violation of 
this statute, and thus encourage transactions of this kind. 
The only safe rule is to hold that a child cannot be made an 
agent to purchase or get liquor. And this I think is the plain 
intent of the law.

Sherwood, C. J., and Grampian and Long, JJ., concurred.

Campbell, J. {dissenting). Respondent was complained of 
and convicted for furnishing liquor to a minor. A boy came 
to his place of business with a written order from a grown-up ^
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person in these words : “ Please let the boy have one bottle of 
beer, and oblige William F. Mayer.” He asked the lad if 
the beer was for Mr. Mayer, and he answered it was. lie 
thereupon sold him the bottle. Defendant testifies that he 
had frequently sold and sent beer to Mr. Mayer, who was in 
the habit of sending for it, and supposed he had done so in 
this case. The order was not signed by Mayer in fact, and 
the boy really wanted the beer for himself. It was written 
and given the boy by another person. The court charged the 
jury that they should find defendant guilty on the facts, and 
that it made no difference that he acted honestly, without crimi
nal intent, and that the sale should be regarded as one made 
to the boy, and therefore within the statute against sales to 
minors. A majority of the court think that every sale where 
the delivery is to one known to be a minor comes within the 
law, and that no intoxicating liquor can be furnished where a 
minor is to receive it, whether intended for himself or not, 
without a violation of the statute, which in their view covers 
every dealing in which a minor has the liquor delivered to 
him. The statute declared it unlawful “to sell, furnish to or 
give any spirituous, malt, brewed, fermented or vinous liq
uors,” etc., “to anv minor,” etc. Laws 1982, p. 351, § 2. The 
same section goes on to provide as follows: “ The fact of sell
ing, giving or furnishing any of said liquors to any minor,” 
etc., “shall be a prima facie presumption of an intent on the 
part of the person so selling, giving or furnishing such liquor 
to violate the law.”

I do not-m vself think that any criminal statute can be fairly 
construed .as including acts done with a reasonable and honest 
belief that the facts are not such as are specified in the law. 
It is a principle which is practically universal that there must 
he a criminal mind to make a crime. It is quite possible for 
a minor to have all the appearance of a grown-up person, and 
to be so reputed, and it would be a very harsh construction to 
hold a person criminally liable for being deceived in his age. 
And it is certainly not only possible, but common, for persons 
under age, and known to be so, to be sent on all sorts of 
household errands, and where a sale would be lawful to the 
adult members of a family. I can see no reason why they 
may not purchase beer or other liquors by servants or agents 

20
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as innocently as by themselves. This, I think, is evidently 
contemplated by the statute, which declares such delivery to 
a minor prima facie evidence of a criminal intent. This nec
essarily assumes that the presumption is disputable, and liable 
to he overthrown by facts to the contrary. In my view, the 
statute itself forbids holding the presumption conclusive, and 
does not propose to violate the general maxims of criminal 
jurisprudence, which punish none but those having guilty in
tent. The jury might very likely have found a wrong intent, 
but I think it was for them to say.

Note.—The doctrine of the majority opinion is also maintained in Siceluff 
v. The State. 52 Ark.. 56.

A different view of the law from that of the majority opinion above has 
been taken in the case of People v. McMahon, reported in 53 Conn., 407. In 
that case a bottle of liquor was sold to a minor child upon the order of her 
father to be delivered to the latter, and the court says :

“ The statute is a i>ennl one and is to lie strictly and fairly construed, and 
not to he extended beyond cases clearly within both its letter and spirit 
This rule is well settled : * A thing which is within the letter of a statute is 
not within the statute unless it be within the intention of the makers.’ 
4 Bac. A hr.. 1 Statutes,' ,S 45. ‘ Penal statutes are always to he strictly con
strued for the lienetit of the citizen. Nothing more is to lie deduced from 
the words than they expressly warrant, and they are not to lie extended by 
implication.' 1 Swift, Dig., 13; 1 Ill. Comm., 61.

“In French r. (Iran. 2 Conn.. 113, Hosmer. J„ says: ‘ Instances of restrict
ive legislation, narrowing the liliera! operation of a statute, have been fre
quent; and criminal laws of the most comprehensive expression %re not 
considered as including idiots or madmen. . , . Ily 1 Edw. 2, the break
ing of a prison by a prisoner confined for felony is made a felony ; hut if the 
prison is on tire, and in order to save his life the prisoner breaks it, this act, 
though directly contrary to the letter, is deemed to he no violation of the 
statute.’ Reniger r. Fix/nma. Plowd., 13.

“ In prosecutions under the same statute that we are now considering, for 
keeping o|ien places where liquors are sold on .Sunday, we have recently 
held in State r. Iti/an, 50 Conn., 411, that a literal keeping open of such a 
place for the ordinary use of the family and hoarders of the kec|>er was not 
a violation of the statute. Applying the rule we have stated, a majority of 
the court are of opinion that the facts of this case do not bring it within the 
intent and spirit of the act although it may come within its letter, and that 
there has not been a violation of the statute.

“The facts show no purjiose on the part of the defendant to practice any 
subterfuge or attempt to evade the law ; nor do they show in themselves 
any dishonest purpose. If any offense was committed,*tt consisted solely in 
the handling of the Isittle containing the liquor to the child ; for unques
tionably the side was in law to the father, the child having disclosed her 
agency and stated the errand upon which she was sent by her father. The
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sale to the father was a legal sale, the defendant being a licensed vendor, 
unless the act of passing the bottle into the hands of the child made it ille
gal It does not seem reasonable to suppose that it was the intention of the 
legislature to make an act innocent as this was in itself, a crime, when no 
injury to the child could result ; for the Irottle of liquor, so long as it was not 
opened, was as harmless as a package of tea or any other article that chil
dren are so frequently and so properly sent to purchase.”

A similar doctrine was' announced by the Texas court in a late case. A 
minor purchase^ from the défendant whisky, falsely representing that his 
mother was very sick, ahd that'll is father, who could not leave her, had sent 
him there for the whisky for herXimmediate use. The statute required writ
ten consent in writing from the patent or guardian before one was author
ized to sell liquor to a tnintir. The defendant was convicted below, but upon 
appeal the court says : I

“ Was the defendant guilty of violating the statute? We are of the 
opinion that he was not / The letter of the law was violated, but not its 
spirit. We think that thetamiliar principle which runs through all criminal 
jurisprudence, that the mind must be guilty, applies in this case. It is true 
that defendant sold the w hisky to a minor, without the written consent or 
order from either of his parents, but he believed he was making the sale to 
the parents of the minor. Let it be supposed that what the boy told had 
been the truth. Would defendant have been guilty? We think not Was 
he cautious in his transaction? Ho was; using every reasonable means to 
prevent deception, but was foiled by the .falsehoods of the boy. Is there 
any reason tending u» siiow that defendant knew or even suspected that 
the boy was lying? There is not Mr. Bishop says: • Criminal statutes may 
lie either expanded or contracted in their meaning by interpretation, so as 
to exempt from punishment those who are not within their spirit and pur
pose. Otherwise expressed, whenever the thing done is not within the mis
chief evidently intended by the statute, though within its words, the deed 
is not punishable.’ Bish. St Crimes, 230. He further says: ‘Whatever 
may l>e said of any particular application of the doctrine, the doctrine it
self, when properly applied, is highly just and beneficial. Criminal punish
ment should be kept within the conscience of mankind, and be withheld 
where it refuses assent In the nature of things, statutes cannot lie so 
framed as to meet every possible unforeseen and foreseen case thereafter to 
arise, which, while within the terms of their main provisions, is still outside 
of tWPir spirit and purpose. All that,cannot lie done the court should 
understand ns not having been attempted. Therefore, though a case in 
judgment is within the letter of the statute, if they can sis* that it is ex
ceptional to its spirit and purpose, and so the law-makers did not mean pun- 
isïïit(ent for it, they ought not to inflict the punishment Let the result of 
an action be w hat it may, we hold a man guilty simply on the ground of 
intention, or on tin* same ground we hold him innocent The calm judg
ment of mankind ke<*|is this doctrine among its jewels.’ Ibid.. § 235. Under 
an ancient law, whoever drew blood in the streets should Is* punished. This 
statute diil not apply to a surgeon who opened the vein of a person who 
fell down in the street in a fit In that case the surgeon violated the letter, 
but not the spirit, of the statute. So in this case. Let us supposé that the
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boy had told the truth. Would not the defendant, by refusing him the 
whisky because no written order from the parent was forthcoming, have 
shown himself destitute of the ordinary principles of humanity? He would 
have been a brute, without a conscience, and mankind would have justly 
held him in contempt. Believing the boy, he acted as any gentleman would 
have acted, and his act should be commended and not punished. To sus
tain this conviction would render the law contemptible in the estimation of 
all honorable men. It would be an embargo upon humane conduct The 
judgment is reversed and the cause remanded.” Woldstcin v. The Slate, 14 
S. W. Rep., 394. If the minor have no parent or guardian the mandate of 
the statute requiring written permission is not dispensed with.

In the case of Blair v. The State, 81 Ga, 629, the court says: “The stat
ute (Code, § 4540a) makes no exception as to minors whose parents are dead, 
and who have no guardians. It was suggested in the brief of counsel that 
this minor was his own guardian. If that be true in a legal sense, and his 
own act as guardian would l>e equivalent to that of any other guardian, he 
should have given himself permission in writing. Perhaps, if he had taken 
time to prepare such writing, he would have concluded not to make the 
purchase, and in this way the law and the public would have had the bene
fit of his deliberation.”

Knotrledge of minority.— In very many cases where the law positively 
prohibits the sale to a minor or to a drunkard, it has been held that an hon
est belief that the purchaser was of full age or that he was not an inebriate 
constitutes no defense. This is the rule in Iowa State v. Ward, 75 la, 637 ; 
State v. Thompson, 74 la, 119 ; Dudley v. Soulhine, 49 la, 650. It has been 
so held, also, in the late cases of Slide v. Farr, 11 S. E. Rep. (W. Va), 737. 
Draper v. Fitzgerald, 30 Mo. App., 518; State v. Brader, 35 Mo. App, 475; 
In re Carlson, 127 Pa St, 330. And in these cases the earlier decisions upm 
the question are cited and discussed. It is held, also, that the owner of the 
place is guilty even if the sales were made by his bar-keeper without his 
knowledge and against his express directions. Mugler v. The State, 47 Ark., 
109; State v. McGinnis, 88 Mo. App, 15; State v. Bnaler, supra; Green 
County v. Wilhite, 29 Mo. App., 459. See, also, Page v. The State, 7 Am. Cr. 
R.. 297, and note.

Cari. v. State,

(87 Ala, 17.)

Intoxicating Liquor : Illegal sale — Bitters.

1. Whether the sale of “ bitters," consisting of twenty per cent alcohol, and 
the remaining eighty per cent water, herbs, harks, roots, etc., is a vio
lation of a prohibitory liquor law, dejxmds upon the question whether 
in such article the distinctive charncto#' and effect of intoxicating liquor 
are present so that it may be used as an intoxicating beverage, not
withstanding the other ingredients. If it cannot to so used, if the other

J
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ingredients are medicinal, and the alcohol is a necessary preservative 
or vehicle for them, the sale is lawful.

2. It was competent to prove the intoxicating character of the bitters in
question by the experimental effect of their use, or by the opinion of a 
witgess npt aÏLpxpert, but who had had ]X“rsonal experience or obser
vation such' as to enable him to form a correct opinion.

3, It was also proper to prove that the bitters were bought and used for a
beverage, and drunk as such by many persons in the community or 
elsewhere. ,

A
Appeal from circuit court of Escambia county; John P. 

Hubbard, judge.
11. C. Carl was indicted for selling intoxicating liquor as a 

beverage, and from a judgment of conviction he appeals.
/

John Gamble, for appellant.
W. L. Martin, attorney-general, for the state.

Somerville, J. The defendant, being indicted, was con
victed of selling spirituous liquors without a license-anil con
trary to law. The article sold was lalielcd “ Elixir Cinchona, 
or Cinchona Bitters.” The evidence on the part of the state 
tended to prove that it contained spirituous liquor sufficient 
to make it intoxicating in its ordinary use as a beverage, and 
that it was frequently sold and used as a beverage in the com
munity, especially since the enactment of a local law prohibit
ing the sale of spirituous liquors in Escambia county, and that 
it was sold by the defendant more as a beverage than as a 
medicine. The testimony offered by the defendant, on the 
contrary* tended to prove that the decoction contained twenty 
|ier cent, of proof spirits, cffoiily enough to prevent it from 
fermentation, and no more; thatet was manufactured in good 
faith ius a medicine, and that it was a valuable tonic and stim
ulant, and not an intoxicant in ii s ordinary use; that it con
tained barks and herbs of known nedicinal qualities, and was 
sold in good faith as a medicine a^d not as a beverage.

The purpose of prohibitory liquor laws is to promote the 
cause of temperance and prevent drunkenness. The mode 
adopted to accomplish this end is the prevention of the sale, 
the giving away, or other disposition of intoxicating liquors. 
The evil to be remedied is the use of intoxicating liquors as a 
beverage rather than as an ingredient of medicines and arti-
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des for the toilet or for culinary purposes, and the object of 
the law in this particular must not be lost sight of in its inter
pretation. It is true, and we have so held in Canon's Case, 
that if the article sold was spirituous or other intoxicating 
liquor, the fact that it was sold for medicine would be no de
fense, unless there was an express exception in the statute. 
But we observed in that case as follows: “ We are not to be 
supposed as intimating that physicians Or druggists would lie 
prohibited, under such a statute as the one in question, from 
the bona fide use of spirituous liquors in the necessary com
pounding of medicines manufactured, mixed or sold by them. 
This would not be within the evils intended to be remedied by 
such a prohibitory enactment, nor even within the strict letter 
of the statute.” Carson v. State, 69 Ala., 235, 241 ; Woods v. 
State, 36 Ark., 36. We again said, in discussing this same sub
ject, in Watt v. State, 78 Ala., 417: “There may be closes, per
haps, where the bona fide use of a moderate quantity of spirit
uous liquor in a medicinal tonic would not alone bring a 
beverage [or decoction] within the statute.”

This question is exhaustively discussed in the Intorieatimj 
Liquor Cases, 25 Kan., 751 ; 37 Am. Rep., 384 (decided in t ho year 
1881). The Kansas statute prohibited the sale of “all liquors 
and mixtures, by whatever name called, that will produce in
toxication.” It was held not to embrace standard medicines 
and toilet articles, not ordinarily used as beverages, such as 
tincture of gentian, bay rum and essence of lemon, although 
containing alcohol. Whether it embraced certain cordials or 
bitters was held to be a question of fact dependent on the evi
dence as to their intoxicating qualities and ordinary use. It 
was said that “ bay rum, cologne, paregoric, and tinctures gen
erally, all contain alcohol, but in no fair or treasonable sense 
are they intoxicating liquors or mixtures thereof.” And as to 
the cordials and bitters, the question was said toiitf one of fact 
which should be referred to the jury. “ If the compound or 
prejmration,” said the court, “be such that the distinctive 
character and effect of intoxicating liquor are gone, that its 
use as an intoxicating beverage is practically impossible by 
reason of the other ingredients, it is not within the statute. 
The mere presence of the alcohol does not bring the article 
within the prohibition. The influence of the alcohol may be
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counteracted by the other ingredients, and the compound be 
strictly and fairly only*a medicine. On the other hand, if the 
intoxicating liquor rdmains as a distinctive force in the com
pound, and such compound is reasonably liable to be used as 
an intoxicating beverage, it is within the statute, and this 
though it contain many other ingredients, and ingredients of 
an independent and beneficial forée in counteracting disease or 
strengthening the system. ‘ Intoxicating liquors, or mixtures 
thereof.’ This, reasonably construed, means liquors which will 
intoxicate and which are commonly used as beverages for such 
purposes, and also any mixtures of such liquors as, retaining 
their intoxicating qualities, it may be fairly presumed may be 
used as a beverage and become a substitute for the ordinary 
intoxicating drinks.”

In K'nuj v. State, 58 Miss., 737 (1881), the defendants were 
indicted for selling intoxicating liquor without a license, and 
contrary to law. The article sold was “ Home Bitters,” a de
coction composed of thirty per cent, of alcohol, and the rest 
of water, barks, seeds, herbs, and other like ingredients. It 
was alleged by the defendant to have been sold as a medicine. 
It was held that if.the com * was intoxicating, and was 
sold as a beverage, the jury should convict ; but if it was sold in 
good faith, only as a medicine, they should acquit. It was 
said: “One authorized to sell medicines ought not to be held 
guilty of violating the laws relative to retailing because the 
purchaser of a medicine containing alcohol misuses it and be
comes intoxicated ; but on the other hand, these laws cannot 
be evaded by selling as a beverage intoxicating liquors con
taining drugs, barks or seeds which have medicinal qualities. 
The uses to which the compound is ordinarily put, the pur- 
]h>scs for which it is usually bought, and its effect upon the 
system, arc material facts, from which may be inferred the 
intention of the seller. If the other ingredients are medicinal, 
and the alcohol is used either as a necessary preservative or 
vehicle for them,— if from all the facts and circumstances it 
appears that the sale is of the other ingredients as a medicine, 
and not of the liquor as a beverage,— the seller is protected; 
but if the drugs, or roots arc mere pretenses of medicines, 
shadows and devices under which an illegal traffic is to be 
conducted, they will be but shadows, when interposed for pro-

52
90



408 AMERICAN CRIMINAL REPORTS.

tection against criminal prosecution.” See, also, Wall's Case, 
78 Ala., 417; llyall's Case, id., 410. To the same effect sub
stantially is the case of Com. v. Ilamsilell, 130 Mass., 08 
(1881).

We have quoted at length from the foregoing authorities 
because they seem to be carefully considered, and furnish 
suitable tests for the determination of what may be consid
ered intoxicating liquors, within the meaning of our prohibi
tion liquor laws, as accurate and just as seems to be practi
cable. We accordingly adopt the doctrine of these cases as the 
correct rule for the government of this case on another trial. 
The rulings of the circuit court are not in accord with this 
view, and for this reason the judgment must be reversed.

It was competent to prove the intoxicating qualities of the 
elixir or bitters in question by the experimental effect of its 
use. Knowles v. State, 80 Ala., 9. Or the same fact could be 
proved by any witness who is shown to have had an oppor
tunity of personal observation, or of experience, such as to 
enable him to form a correct opinion. He need not be a tech
nical expert, and it is no objection that his statement of the 
fact is made in the form of an opinion. Carson v. State, 09 
Ala., 230; Merkle v. State, 37 Ala., 139.

So it was proper to prove that this article was bought and 
used for a beverage, and drank as such by many persons in 
the community or elsewhere. Its nature was illustrated by 
the uses to which it was put.

The court did not err in its rulings on the evidence.
The judgment is reversed, and the cause remanded for a 

now trial.

« Note.— What constitutes intoxicating liquor.— Whatever is generally 
and popularly known as intoxicating liquor, such as whisky, brandy, and 
gin, is within the prohibitions of the Kansas net of 1881, and may be so de
clared as a matter of law by the courts,— that act prohibiting the sale of 
intoxicating liquors except for medical, scientific and mechanical puristes, 
aud providing that no one shall sell for the excepted purjxise without a drug
gist's permit from a probate judge. Whatever is generally and popularly 
kuown as medicine, an article for the toilet, or for culinary purposes, recog
nized, and the formula for its pnqiaration prescribes!, in some standard au
thority, and not among the liquors ordinarily used as intoxicating beverages, 
such as tincture of gentian, paregoric, bay rum, cologne, essence of lemon, are 
not within the statute, and may be so declared as a matter of law by the courts, 
notwithstanding such articles contain alcohol and may produce intoxication.
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But as to articles intermediate between these two classes, articles not known in 
the United States dispensatory or other standard authority, compounds of 
intoxicating liquors with other ingredients, whether provided for a single case 
or compounded upon a formula and sold under a specific name, as bittern, cor
dials, tonics, whether they are within or without the statute, is a question 
of fact for the jury alone. The test is this : If the compound be such that the 
distinctive character and effect of intoxicating liquors are gone, that its use 
as an intoxicating beverage is practically impossible, by reason of the other 
ingredients then it is not included within the statute. But if the intoxicat
ing liquor remain us a distinctive force, and the compound is reasonably 
liable to be used as an intoxicating beverage, then it is within the statute. 
Intoxicating Liquor Case*, 25 Kan., 766. A merchant who keeps a stock of 
brandy cherries in bottles and furnishes his customers glasses with which 
they can drink the brandy is guilt)-. Mustek v. The State, 51 Ark., 165. 
•‘Lemon ginger” and “Empire bitters” contain about one-tlurd alcohol 
and two-thirds distilled water extracts from herbs, etc., and the quantity 
of alcohol is not greater than is necessary to extract and retain the virtues 
from the herbs. It was held that while these liquors will produce intoxica
tion if taken as a beverage, they still are simply medicinal preparations, and a 
dealer in these is not dealing in liquors. United State* v. Stubblefield, 40 
Fed. Rep.. 454.

Tlie fact that a medicine contains alcohol does not of itself render a sale 
unlawful. Dari* ft State, 50 Ark., 17.

Iu Pennsylvania the question whether cider is a spirituous or vinous liquor 
is a question of fact for the jury. So it is also held in North Carolina. Com. ft 
Reyburg, 122 Pa. St, 221); State ft Lowrey, 74 N. C., 121. Hard cider comes 
within the prohibition against ardent vinous, malt and fermented liquors. 
Berger ft State, 50 Ark.. 20 ; Com. ft Dean, 14(1 rjty, 90. But it was held in State 
ft Biddle, 54 N. H., 879, that whether ale or cider after fermentation are in
toxicating liquors is a question for the jury ; and it has also been decided 
that neither cider nor crab cider is included within the term spirituous 
liquors, wine, porter, lieer, or any drink of a like nature.

The courts will take judicial notice that beer is an intoxicating liquor. 
State ft Teissedre, 30 Kan., 488 ; Briffet ft The State, 58 Wis., 41, and cases 
cited therein. But it was also held in Illinois that as there are kinds of beer 
which are not intoxicating, proof of sale of lieer to a minor, without a further 
alloying that it was malt lieer or intoxicating, will not sustain a conviction. 
Ilansberg ft The I’etqtle, 120 Ill., 21. The courts will take judicial notice 
that gin and rum are intoxicating liquor. Com. ft Peckham, 2 Gray, 514 ; 
United State* v. Angel, 11 Fed. Rep., 34. Also champagne and port wine, 
Kizer ft Jlandtemau, 5 Jones’ L.MN. C.), 428; State ft I'urker, 80 N. C., 439.

r ■
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People v. Andrews.

(115 N. Y„ 427.)

Intoxicating Liquors : Sale by dub.

1. Code of Criminal Procedure of New York, section 50, provides that
“ subject to the power of removal provided for in this chapter, courts 
of special sessions . , . have, in the first instance, exclusive juris
diction to hear and determine ” a complaint for violating the excise 
law. During a preliminary hearing on a complaint to determine 
whether a warrant should issue, the attorney for the complainant no
tified the justice that the people would proceed no further before him, 
but would go before the grand jury ; whereupon the justice sent the 
pn]>ere to the district attorney, and did nothing further, though no 
order of discontinuance was entered. Held, to amount to a withdrawal 
and discontinuance of the case, surrendering the justice's jurisdiction, 
and giving the grand jury jurisdiction of the complaint

2. Delivery by a steward of a club, of liquors, upon the order of a member,
to a person not a member, and payment therefor by the member to 
the steward, is a sale of intoxicating liquors, within the New York 
statute forbidding such sale without a license.

Appeal from supreme court, general term, fifth department.
John Andrews was indicted for selling intoxicating liquors 

to be drunk on the premises, without a license. The general 
term reversed a judgment of conviction entered upon a ver
dict of a jury, and an order denying a new trial, and both 
defendant and the people appeal. Sec 3 N. Y. Supp., 508. 
Code of Criminal Procedure of New York, section 5(1, pro
vides that, “subject to the power of removal provided for in 
this chapter, courts of special sessions, except in the city and 
county of New York and the city of Albany, have, in the first 
instance, exclusive jurisdiction to hear and determine charges 
of misdemeanors committed within their respective counties, 
as follows: . . . when a complaint is made to, or a war
rant is issued by, a committing magistrate, for a violation of 
the laws relating to excise, and the regulation of taverns, inns 
and hotels, or for unlawfully selling or giving to any Indian 
spirituous liquors or intoxicating drinks.”

A. /*. Rick, district attorney, for the people.
11. Grceujield, for defendant.
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Danforth, J. The defendant was accused of violating the 
excise law (Laws 1857, ch. 028). The charge is that on the 
10th of July, 1887, at Moravia, in the county of Cayuga, he 
sold, by retail to various persons, strong and spirituous liquors 
in quantities less than five gallons, without having a license 
therefor. He was convicted. The general term of the su
preme court have reversed the conviction and ordered a new 
tria[. The plaintiff appeals from the order of reversal, and 
the defendant appeals from the order directing a new trial.

Two questions are presented : (1) As to the jurisdict ion of 
the court. (2) Whether, within the meaning of the statute 
tupra, there was any sale of liquor by the defendant.

The first question was properly disposed of by the general 
term. 50 II un, 391.

As to the second, we are unable to agree with that court. 
Upon the trial one S., describing Andrews’ place, says: “Be
fore the 1st of May, 1887, Andrews occupied the premises as 
a saloon. The front room is used for a fruit, confectionery 
and tobacco store. Back of that, and partitioned off, is a room 
with a liar, table and chairs.” He also says: “I got whisky 
and ale of Andrews in the back room and paid him for it. 
Some I drank there and some I took home and drank. Paid 
him ten cents for that I drank there and a shilling for that I 
took home.” C., a minor attending school, was often at this 
place, and drank both ale and whisky and paid for it. Bought 
it for others and paid for it. Another person had ale and 
whisky there, and on one occasion bought half a pint of whisky 
for which he paid twenty-five cents and carried it away. Chase 
drank there several kinds of liquor — gin, whisky and beer — 
and paid for it; ten cents for gin and whisky, and five cents 
for beer. J ones says the place was a saloon soon after it was 
built and Andrews has always run it. Jones frequently drank 
there, bought whisky by the glass and paid Andrews or Keeler 
for it. Keeler testified that he was employed by the defend
ant at this place and paid by him. He says: “ I wait on cus
tomers to cigars, fruits and confectionery, and also wait on 
members of the club. Since July 10th, last, I have delivered 
both ale and whisky to members of the club there by thé 
drink and took pay therefor in cash. Have done this a good 
many times. The sales that have been made by me have all
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been made by Andrews’ direction.” Upon cross-examination 
by defendant of these witnesses, they described themselves as 
members of the “Valley Social Club,” and it appeared that 
when persons not members came in with a member and called 
for liquor it was supplied, but payment made by the member. 
It was shown that neither Andrews nor the club had license. 
It was refused to Andrews in May, 1887, and on the 1st of 
June, 1887, the club was organized.

At the close of the plaintiffs case the defendant asked to l>c 
discharged upon the ground that there was no proof of a sale 
of intoxicating liquors, ale or wines by him, and, being refused, 
went into evidence. Andrews, the defendant, testified that 
the description of the place by witness S. was correct; that in 
the front room he had cigars, tobacco, fruit and confection
ery, and that was his own private business; that the room 
back of that was leased to the “ Valley Social Club ” by himself 
and wife for the term of one year from the 2Jd of May, 1887. 
He was steward of that club. He said : “ 1 have heard the wit
nesses sworn on the part of the people. Heard them testify 
that they were members of the club and procured drinks at that 
place. That I do not deny in any way. None of the drinks 
had by any of the witnesses was my property, nor did 1 re
ceive any pay of my own therefor, whatever. The liquors 
did not belong to me; they belonged to the men that drank 
them. They were not bought in my name, but in the name 
of the Valley Social Club, and bills were rendered to that or
ganization for them. The club was organized about the 1st 
of June, 1887, with William 1). Harris as president, and six 
trustees.” It further appeared that Andrews was treasurer, 
and that all the moneys of the club came to his hands, ami had 
done so since its formation. The club was not incorjtorated ; 
twenty or twenty-five men met together and made the ar
rangements. Others subsequently joined, so that the present 
number is live hundred. Andrews took the rent, and paid the 
wages of himself and Keeler. This he said was in pursuance 
of a standing order of the officers of the club. The matter of 
dividends has been considered by the club, and it was upon 
motion decided to use the money on hand to defend this suit, 
and make a dividend of what was left when the suit is ended.

The trial judge, in submitting the case to the jury, assumed
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that the liquors belonged to the club, and waiving the ques
tion as to the liability of the defendant for liquors sold or 
delivered to the members of the club, said, in substance, “ that 
where any person, acting as agent or steward of such an asso
ciation, does, upon request of a member, deliver to a person 
not a member liquors belonging to that association, and takes 
pay for it, although from that member, the transaction consti
tutes a sale within the meaning of the statute, and the offense 
charged in the indictment is complete.” In that we find no 
error. The liquor belonged to the association, not a legal 
entity as a corporation, but as joint owners or tenants in com
mon. I do not say that circumstance distinguishes this case 
from one where the liquor is owned by an incorporated club; 
that need not be considered ; it is the character in which they 
act. Five hundred men buy a quantity of liquor ; they store 
it and appoint an agent to manage it. On the application of 
one of the five hundred the agent separates a small quantity 
from the mass of liquor, fixes its value, delivers the quantity 
so separated, as directed, and receives its value or price in 
money. What is that but a sale? It is not an evasion of the 
statute, it is a violation of it. We have before us the scheme 
of the association and its by-laws, and can see that the trans
action was not in conformity to either. We are therefore not 
called upon to sav whether, if it had been, it would or not 
have relieved the defendant. The scheme, as declared in the 
eighth by-law, is that “ the expenses of this club shall be sus
tained by voluntary contributions to its funds by the mem
bers, and the refreshments furnished shall be enjoyed by the 
members in proportion to the amount contributed by each. 
Such contributions shall be receipted for by the treasurer by 
certificates; and, as a means of adjusting the expenses equi
tably between the members, such certificates shall be surren
dered to the employees of the club as such refreshments are 
consumed bv such members.” In the case before us no cer
tificates were given, and none of course surrendered. Nothing 
was done by means of which the equities between the mem
bers could be adjusted. Nothing remained to be done. The 
transactions were on a cash basis. The purchasing money 
went into the hands of the treasurer, with no other ceremony 
than attended a similar purchase, when, instead of filling that
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character, he stood behind the same bar as a saloon-keeper. 
Liquor was purchased; liquor was paid for by money. The 
occurrence was not exceptional, but the members were dealt 
with on a cash basis; and, whether men or boys, received no 
other consideration than is accorded to ready-money custom
ers at a public bar. Whatever may be the merit of the scheme 
prescribed by the organization, it luvs no elfect here. It did. 
not control or govern the parties.

We are referred to the case of Com. v. Eicig, 145 Mass., 110, 
as authority to sustain the defendant’s ap|>eul. In that case 
the defendant was convicted because the scheme on which lie 
relied was deemed an evasion of the license law. We do not 
regard that question as before us, and, if there are observa
tions in the course of the opinion of the learned court below 
at variance with those already expressed, we cannot yield to 
them. We put our decision upon the sole ground that the 
acts of the defendant were as charged in the indictment, in 
violation of our statute, and that ‘ e evidence lie was
rightfully convicted.

The judgment of the general term should therefore be re
versed, the defendant's appeal dismissed and the judgment of 
the court of sessions affirmed. All concur.

Note.— In Montana a social club was organized, not for the purpose of 
evading the liquor laws of the state, hut which as an incident to its organi
zation furnished its mendiera with liquor. Upon a prosecution against the 
club for failing to pay the license tax im|x»scil upon retail liquor dealers the 
defendant was convicted. The supreme court, in imssing upon the question 
as to the liability of the club for the tax. reviews nearly all the authority-s. 
Justice Rlake says :

“ The authorities which discuss the problems to lie solved in ibis rase can
not lie reconciled. Some of the decisions which have liecn cited relate to 
the associations that have been organized for the pur|mse of evading and 
violating the law restraining the side of intoxicating liquors. They are in
applicable to the present inquiry, for no charge of this nature has liecii 
uttered against the appellant Such is Stale r. Mercer, !I2 Iowa, 408. In the 
opinion of the court Mr. Justice Heck referred to tlx* article* of association 
of the * Winteract Social Club,’ and said : 1 They np|s-nr by the statement of 
the counsel to have lieen nothing mon- than the foundation of an organiza
tion. the object and intent of which was to evade the law for the suppres
sion of intemperance,— a rather clumsy device by which the defendant and 
the mendiera of the ‘Social Club’ Iio|hh1 to defeat that law anil establish a 
place of resort where they could lie supplied with intoxicating liquors for 
unlawful use. The fact that, under the arrangement of selling tickets, the

l
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members of the club became the owners of the liquor; to the extent of the 
money paid, does not make the sale of the liquors in that way lawful.’ 
Tlte statute which was interpreted by the court formed a part of what is 
generally designated as a ‘ prohibitory liquor law.’ and did not relate to any 
system of taxation. The case of Alarmant V. State, 48 Ind., 21, belongs to 
the same class, and the opinion says that ‘ the appellant was indicted, tried 
ami convicted in the court below for selling intoxicating liquors on Sunday 
and permitting them to l>e drunk u|*m the premises.’ Chief Justice Bus- 
kirk in the opinion gives at length the statement of facts concerning the 
*Modock Club,’ and proceeds: ‘It is agreed that each member, upon his 
initiation, |«id fifty cents, and thereafter a monthly assessment of ten cents, 
to form the I «sis of a fund for the payment of expenses and reliefs of the 
society; and that the money received for each glass of beer drawn for and 
used by a mendier of said association goes into the society’s treasury, to keep 
up its funds for payment of expenses, procuring refreshments, and for re
liefs; which ex|*'iises are for fuel, rents of hall, newspapers, the lieer used, 
and the donations or reliefs payable to each member of said association, 
who. from sicknisss or other nnsliaps, may require assistance ; and a stand
ing committee from the memliers of raid society is appointed to see after 
and inquire into and direct the payment of necessary reliefs in all such 
cases. . . . When the society appointed the apiiellant its agent for the 
sale of its beer to the memliers of the association, it consented that each 
member might become the owner of such portion of the partnership prop
erty as he might lie willing to pay for, and appropriate it to his individual 
use. If the transaction set out in the agreed statements of facts be not an 
evasion and violation of the law, then a numlier of persons may do that 
lawfully which if done by one person would be unlawful. It would be a 
reproach to the law and its administration if a combination of persons 
could, by such an arrangement evade the law and thwart the legislative will.’ 
To the same effect are Hichart r. People, 79 III.. 85; State v, Horacek, 41 
Kan., M7 ; State e. Inu'kyear, 95 N. C., 638, It should lie otwerved that these 
citations sup|*irt the contention of the respondent that the transaction 
which is descrilied in the case at bar |k ssess sl the elements of a sale. It must 
lie further admitted that the following authorities are directly in point, and 
uphold the ruling of the court below : United Staten v. Wit tig, 2 Low., 466; 
Martin t\ State, 59 Ala., 34; Duple r. Andreirn, 115 N. Y., 427 ; People V. 

Sonle. 74 Mich., 250; Chemtpeake Club c. State, 63 Mil., 446; State t>. Essex 
Club (N. J.), 20 Atl. Rep., 768. They assert, generally, that the property 
which lielonged to the corporation or club lias been transferrejd for a valu
able consideration to persons who have received it ; that the intention of 
good faith of the members who authorized such acts is immaterial ; and 
that the law contemplates that the license shall lie paid for the disposal of 
liquors in this manner. The opinions in some of these cases are elaborate 
essays iqion the question under consideration, and their conclusions have 
lieen fairly announced. We do not deny their weight, and will not attempt 
to refute the reasons u|k>u which they are founded, and will not go further, 
and say that the controversy is surrounded by uncertainty.

“There are, however, well-considered cases in which a contrary view has 
been expressed. Cl raff v. Era ns, 8 (j. B. Div., 373; Tennessee Club r. Dwyer,
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11 Lea. 452 : Leitn r. State, 52 Md., 566; Com. v. Smith, 105 Mass.. 144; Com. 
v. Ihimphret, 137 Mass., 564; Com. v. Etrig, 145 Mass., 111). In Graft v. Emus, 
supra, Mr. Justice Field said : ‘In construing a statute like the present, by 
which a penalty is imposed, we must look strictly at the language in order 
to see whether the person against whom the penalty is sought to lie en
forced has committed an offense within the section. It is not disputed that 
the club was bona Jitle a club. ... I think the true construction of the 
rules is that the members were the joint owners of the general property in 
all the goods of the club, and that the trustees were their agents with re
spect to the general pro|>erty in the goods, although they had other agents 
with respect to special pix)|ierties in some of the goods. I am unable to fol
low the reasoning of the learned magistrate in saying that the question de
pends on whether or not a profit was made upon the sale of the liquors. . . . 
The section must he construed by looking to the language used, and taking 
a large view of the object of the legislation. The legislature have come to 
thé conclusion that it is unadvisahle that intoxicating liipiors should lie sold 
anywhere without a license. The enactment is limited to ‘sales ’ of intoxi
cating liipiors, and only seems aimed at sales by retail trailers, (localise the 
wholesale trader is not touched. The question here is. Did Graff, the man
ager, who supplied the liipiors to Foster, effect a 1 side’ by retail? I think 
not I think Foster was an owner of the property together with all the 
other members of the club. Any member was entitled to obtain the goods 
on payment of the price. A sale imadves the element of a bargain. There 
was no liargain here, nor any connect with Graff with respect to goods. 
Foster was acting U|sin his rights as a mendier of the club, not by reason of 
any new contract but under his old contract of association by which he 
suliserilied a sum tq the funds of the club, and became entitled to have ale 
and whisky suppliisl to him as a mendier at a certain price, . . . There 
was no contract In-tween two persons. In-cause Foster was vendor as well as 
buyer. ... I think it was a transfer of a s|n-eial priijn-rty in the gmnLs 
of Foster, which was not a sale, within the meaning of the section.' Mr. 
Justice Huddlestone concurred, and said : ‘It sis-ms to me that Foster had a 
property, or at least an interest, in the gmnls which were transferred to lnm. 
Mr. Hill rightly designate! that,interest as a one eleven-hundredth share, 
Foster, on |iaymen£ got from the liar-man who served him the interest of 
the other one thousand and ninety-nine members, who thereby transferred 
their interest to him. There was jio transfer of the general or alisolute 
pro|ierty in the goods to Foster, but a transfer of s|iecial interest. That, in 
my view, was the result of the transaction. 1 cannot think it was a sale of 
intoxicating liquors hv retail.

“In Seim v. State, supra, Chief Justice Itartol for the court said : ‘It will 
be oliserved that the license laws (Oslo, art. 57), which forbid the sale or 
barter of spirituous or fermented liipiors without a license, have never I well 
construed as applicable to social cluhe, of ,which there are several in Balti
more city, where liquors are procured for the use of the memliers, and are 
furnished to them in the manner descrilx-d in the present case ; and we think 
it very clear that no license is required, for the reason that such a transac
tion is not a sale, within the meaning of the license laws. And, by a parity 
of reason, we conclude that the members of such associations as the Con-
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conlia is admitted to be, who obtain refreshments and liquors at the club 
by paying int > the common fund the price lixed by the regulation of the 
society, cannot be said in any sense to buy them from the corporation, nor 
can the corporation be said to sell them to the members, within the mean
ing of the act of 187ft, . . . The society is not an ordinary corporation, 
but a voluntary association or club united for social purposes. Each mem
ber must be elected, and each is joint owner of the property and assets, and 
entitled to the privileges of the society as lotiras he remains a member. 
Among these privileges is that of partaking of tj(e provisions and refresh
ments provided for the use of the members. These are not sold to him by 
the corporation, but furnished to him by the steward, upon his paying into 
the common fund what is equivalent to the cost of the article furnished, and 
what is so paid is ex]>ended in keeping up the supply for the use of the 
members. Such a transaction is not a bargain or sale in the way of trade, 
and therefore not with®1 the purview or .meaning of the act of Itilifi.’

“ In Chesapeake Club v. Slate, supra, the doctrine of Seim v. State, supra, 
was recognized, but held inapplicable, and the court said : ‘The language of 
tin- Sunday law of IHOil, under which the ease of Seim v. State was decided, 
is altogether different from that of the act of 1883, chapter 113; and the de
cision in that ease would seem to have been in the mind of the framers of 
the act of 1883, < >r 113, for, by the latter act, terms are employer! more 
comprehensive, especially those making the act applicable to associations 
iiihI corporations, than are to be found in the Sunday law of 1800.’’ A com
parison of the statutes of the state of Maryl mil, which are referred to in 
Seim n. State, supra, and Chesapeake Club r. State, supra, illustrates clearly 
the distinctions which have been [minted out. In the first place the court 
const nieifiin act providing that ; po person in this state shall sell, dispose of, 
bar er, or. if a dealer in any one or more of the articles of merchandise in 
this section mentioned, shall give away, on the .Sulilmth day, , . , any 
. . . spirituous or fermented liquors.’ ... In the last case the court 
interpreted a statute cmliodying these clauses: ‘If any person or persons, 
house, company, corporation or association, or body corporate, shall sell, 
directly or indirectly, at any place, or give away at his. her, theiiaor its place 
of business, any spirituous or fermented liquors.' . . . A nil, • in case of 
any violation of any provision of this net by any company, corporation or 
association, each or any member of such company, corporation or associa
tion shall Is* liable, and shall suffer imprisonment’ ... In 1‘eople r. 
Smile, supra, this statute was under consideration : * All saloons, restaurants, 
bars in taverns or elsewhere, and all other places, except drug stores, where 
any of the liquors mentioned in this act are sold or kept for sale.’ . . . 
In Com. n. I'umphret. supra, the court cites Com. ti. Smith, supra, and the 
statutes in force when the decision wgs made, anil Mr. Justice Field says in 
the opinion : ‘ Nothing is contained in this act or in any suliscqucnt acts, 
which, in terms, relates to elulis, until the statute of 1881, chapter 23(1. was 
passed. . . . The intention of this statute, however, plainly is to distin
guish lietween elulis in those cities and towns whose inhabitant# vote to 
grant licenses, and elulis in those whose inhahibints vote not to grant licenses, 
and unlicenstsl elulis in the former cities and towns are left to be dealt with 
under other statutes.’ The statute of 1881, which is mentioned in the opin- 
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ion, uses this language : ' In any city or town in which the inhabitants vote 
. . , that licenses shall not be granted, all buildings or places therein used 
by clubs for the purpose of selling, distributing or dispensing intoxicating 
liquor to their members or others shall be deemed common nuisances ; and 
whoever keeps or maintains, or assists in keeping or maintaining, such a 
common nuisance shall be punished.’ . . . The court in Com. v. Pom- 
phret, supra, stated : * It must be assumed that the decision in Com. v. 
Smith was known to the legislature at the time the existing statutes were 
passed.'** Barden v. The Montana Club, 25 Pac. Rep., 1042.

» *

In re Tyson.

(13 Cola, 482.)

Judgment: Ex post facto laws— Execution of criminal

1. Act of seventh general assembly of Colorado, substituting the state peni
tentiary for the county jail as the place of confinement pending exe
cution, and directing that the executions, which had before taken place 
publicly, should thereafter take place within the penitentiary walls, 
is not in these respec ts ex post facto as to or.e under sentence when 
the act took effect, as it docs not change the punishment to his disad
vantage. ,

2. Nor is the act ex post facto in that it designates the confinement as
solitary, where it also provides that the accused may he visited by “ at
tendants counsel, physician, a spiritual adviser, . , . and mends rs 
of his family." *

8. Under the former law, the execution could not take place within fifteen 
days from sentence. The later act provided that the judge should 
designate “a week of time within which such sentence must lie exe
cuted. Such week so appointed shall he not less than two nor more 
than four weeks from the day of passing such sentence." Ilcld, that 
the “ week of time " was a calendar week, beginning Saturday at mid
night, and hence the execution could not, under the new law, take 
place within fifteen days of sentence, and the law did not shorten the 
time before execution.

Application for habeas corpus.

Wycoff <f\ Brierhj, for petitioner. i
1. N. Stephen, 0. Jf\Jackson and T. Ward, for the state.

IIayt, J. The petitioner was indicted at the April term of 
the district court of Arapahoe county for the murder of one 
John King. The murder is charged to have been committed
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upon the 18th day of May, A. D. 1889. The cause was tried, 
and a verdict of guilty of murder of the first degree was ren
dered sometime during the following June, although sentence 
was not pronounced upon the verdict until the 26th day of 
July, at which time he was sentenced to suffer the death pen
alty within the walls of the state penitentiary, at such time 
during the third week in the month of August following 
as the warden of said institution might select. The' week 
of execution has been postponed from time to time by order 
of the governor ; the petitioner, at the Jime of issuing this 
writ of habeas corpus, being in custody of the sheriff of Ara
pahoe county, awaiting a judicial determination of an inqui
sition of lunacy which had been commenced at the instance 
of his counsel. By the law in force at the time of trial, as 
well as at the time the offense was alleged to have been com
mitted, the penalty for murder of the first degree was death ; 
and, by statute, it was provided that this punishment should 
be inflicted by hanging the person convicted, by the neck, 
until dead, at such time as the court should direct, not less 
than fifteen nor more than twenty-five days from the time of 
sentence. Gen. > Lawf, § 729. Under this law, it was the 
practice to keep the defendant in close confinement in the 
county jail from the time sentence was pronounced until 
the day appointed for execution, lie was then executed, under 
the direction of the sheriff, within the county where the con
viction was obtained. The seventh general assembly enacted 
a law substituting the state penitentiary for the jail of the 
county as the place of such confinement, and directing that, 
whenever it became necessary to inflict the death penalty in 
the future, the person convicted should be executed within 
the walls of such penitentiary. This statute contains no sav
ing clause, but extends to all cases in which the death ]>en- 
alty is thereafter to be inflicted, without regard to the time 
at which the crime may have been committed, whether before 
or after the adoption of the act; and also contains a clause 
repealing all other acts or parts of acts in conflict therewith. 
Other provisions of the statute will be given in another por
tion of the opinion. The act received the governor's approval 
upon the 19th day of April, 1889, and went into effect ninety 
days thereafter. The petitioner having bjen sentenced upon
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the verdict of the jury after this law had gone into effect, and 
in accordance with its terms, we are now asked to declare such 
sentence void, and discharge the prisoner, for the alleged rea
son that such law is ex pout fur to as to him, and, consequently, 
obnoxious to both the fcdcraf and state constitutions; the 
argument advanced being that the prisoner was in jeopardy 
under the old law, but that, such law having lieen repealed 
since his trial, he cannot be punished thereunder; that the 
new law is ex post farto and unconstitutional as to him ; there
fore he cannot lx> npnished at all, but must be discharged.

In our judgment, the new law does not come under the con
stitutional inhibition relied upon. Cahier v. Hull, 2 Dali., 
3H6-390, is recognized as the leading case in this country upon 
the subject, and in that case Chase, J., said: “1 will state 
what laws I consider ex pott farto laws, within the words and 
the intent of the prohibition: (1) Every law that makes an 
action done before the passing of the law, and which was 
innocent when done, criminal, and punishes such action. 
(2) Every law that aggravates a crime, or makes it greater 
than it was when committed. (3) Every law that changes the 
punishment, an<l| inflicts a greater punishment than the law 

hue when committed. (4) Every law that 
ules of evidence, and receives less nr different 

It he law required, at the time of the commis 
sion of the offense, in order to convict the offender.” The 
statute of ' "" " is made does not attempt to make
that criminal which was not criminal before. It does not ag
gravate the crime, nor -alter the rules of evidence. It cannot, 
therefore, be considered as an ex /Hint farto law under the rule 
given, unless it changes the punishment for the offense to the 
disadvantage of the defendant. That it does so change the 
punishment is urged by counsel, in that it changes the place 
of execution and provides for solitary confinement in the peni
tentiary for the |»eriod Is>tween sentence and execution; anil 
for the further reason that it permits the court to shorten the 
time between sentence and execution from fifteen days to two 
weeks, as it is said. Other changes were enumerated in the 
argument, but these are tlm ones principally urged, the others 
being subsidiary; if these objections are uot well taken, the 
others fall with them.

annexed to the 
alters riie legal 
testimony than

33739^51
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It is to be remembered that by section 2 of the act of 18S3, 
the same being section 709 of the General Statutes, murder is 
divided into two degrees, i. e., murder of the firsttlegree and 
murder of the second degree. This section has stood from its 

unrepealed and without amendment. By this act 
death was fixed as the punishment for murder of the first 
degree. By section 729, General Statutes, it is provided that 
this punishment shall be ^lflicted by hanging, and this is not 
changed by the amendment of 1889. So it will be seen that 
at the time of the per|»etration of the crime, and at the time 
of the trial, the punishment for murder in the first degree was 
death by hanging;,and such is still the law. It is a part of the 
public history of the state that prior to the passage of this act 
the death penalty with us was usually inflicted in public, at a 
previously advertised hour, in the presence of a largo concourse 
of people, and the particulars of the execution published in the 
public journals. In deference to the wish of many good citi
zens, who were of the opinion that the tendency of such pro
ceedings was detrimental to the public morals, the recent 
statute was passed requiring executions in the future to be 
conducted privately at the penitentiary, enjoining secrecy u|ton 
the few persons required or permitted to bo present, and mak
ing it a misdemeanor punishable by tine for such persons to 
disclose the details of the execution, or for the press to pub
lish the same. To accomplish the desired change it became 
necessary to change certain incidents connected with the pun
ishment, but no attempt was made to change the punishment 
itself. This remains the same as before the passage of the act.

To the argument based upon the change in the place of ex
ecution, we say that, in legal contemplation, there is no differ
ence between an execution in one place within the state and 
in another. The punishment is not aggravated by being in
flicted in the county of Fremont, rather than in the county of 
Arapahoe, where the trial took place. The penalty has not 
been changed, but only the locality where it is to be inflicted. 
The case of Carter v. Hurt, 12 Allen, 425, is directly in point 
u|Kin this question. In that case the prisoner had been con
victed of being a common seller of intoxicating liquors with
out license, and sentenced to pay a tine of #50 anti to be 
imprisoned in the house of correction for three months. By the

0589
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statute in force at the time the offense was committed, it was 
provided that the imprisonment in sud) cases should be in the 
house of correction in the county where the court was holden ; 
while by a subsequent enactment, in force at the time of sen
tence, it was provided that any person under sentence for such 
offenses might bo committed at the discretion of the court, 
“ to the house of correction in any county in the common
wealth in the same manner as such person might be committed 
in the county where the court is so holden.” It was claimed 
in argument that the latter law aggravated the punishment, 
and was therefore ex poet facto as to such'offense ; but the 
court held that such argument was fallacious, that the rights 
of a person convicted were not materially affected by the 
change, and that the punishment was not aggravated by an 
imprisonment in one county rather than in another. If tlja 
argument in this case, based upon the change in the place of 
execution, is sound, then in case future legislation should change 
the location of the penitentiary to a county other than Fre
mont and thereby change the place of execution, it would lik^ 
wise follow that a change so made would be subject to the 
same objections,— a conclusion we cannot indorse. We think 
the argument unsound and that the constitutional ‘ J 
based thereon is not well taken. In arriving at this result 
we have not overlooked the case of Gareey v. l'copie, 0 Colo., 
559. It seems to us, however,,that counsel have confounded 
certain incidents connected with the administration of the pen
alty with the punishment itself.

Counsel say that the punishment in this case is aggravated 
by reason of the change in place of confinement from the 
county jail to the penitentiary. We are aware that in many 
well-considered cases it has been held that a change in the 
place of confinement from an institution where criminals con
victed of minor offenses are incarcerated to one established 
for the imprisonment of those convicted of more heinous 
crimes has been held as an aggravation of the punishment, on 
account of the disgrace and reproach attached to the confine
ment with criminals of a more depraved and infamous char
acter; but this reason can have no application in the case of 
one convicted of wilful, deliberate and premeditated murder 
and awaiting execution therefor. And, the reason for the

6323
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rule failing, the rule itself must also fail. Aside from this the 
defendant is imprisoned for the purpose only that he may be 
produced at the time set for his execution, the confinement 
being no part of the punishment but simply an incident con
nected therewith, referable to penal administration as its pri
mary object ; and such changes may be made applicable to 
past as well as future offenses. Ifartung v. People, 22 N. Y., 
05-105; Cooley, Const. Lim., 271, 272. And although the 
statute designates such confinement as solitary, provision is 
made in the same paragraph of the act in which this term is 
used for his “ attendants, counsel, physician, a spiritual ad
viser of his own selection and members of his family” to visit 
him in accordance with the prison regulations, the effect of 
wîiîwli is to give the prisoner as many liberties as he would 
have) been entitled to under the old law. So while the impris
onment is designated as solitary it is not so in fact, as solitary 
imprisonment is usually understood.

It is said in argument that under the new statute the time 
between the date of the sentence and the execution may.be 
shortened, the former law providing against the court's direct
ing the execution to take place within less than fifteen days 
from the time of sentence, while under the new enactment 
it is provided that the judge passing sentence “ shall appoint 
and designate in the warrant of conviction a week of time 
within which such sentence must Ik? executed. Such week so 
appointed shall be not less than two nor more than four weeks 
from the day of passing such sentence;” the r time
of execution within the week being left to bo fixed by the 
warden of the penitentiary. If under this act the defendant 
might be hanged within less than the minimum of time from 
the date of passing sentence enjoined by the former statute, 
we could unhesitatingly say that the law could not be made 
applicable to this case; as to hold otherwise would lie con
trary to the rule forbidding It, change of punishment to the 
disadvantage of the defendant after the commission of the 
crime, ami slight changes in this respect have been held suffi
cient to make the law ex post facto and void as to past offenses. 
Thus in Com. v. McDonough, 13 Allen, 581, it was decided that 
a law enacted after the commission of the offense of which the 
defendant was charged, which decreased the maximum of im-
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prisonment that might have been inflicted, and also the fine 
was unconstitutional as to that olFense, for the reason that it 
fixed the minimum of imprisonment at three months, whereas, 
before that time, there was no minimum fixed to the court's 
discretion. A careful examination of the statute of 188!) dis
closes, however, the fact to be that in no event will the terms 
of the act permit an execution to take place thereunder within 
less than fifteen days from the time of sentence as provided 
in the former act. In arriving at this conclusion we do not 
roly in the least upon the distinction which some courts have 
drawn between cases where time is to be computed from an 
act done and those in which it is to be reckoned from a given 
day; holding that in the former case the day upon which such 
act is performed is to be counted and in the latter not. See 
Arnold v. United State», V (’ranch, 104; and also cases cited in 
Bouvier’g Law Dictionary, under the word “Time.” We pre
fer to rest our decision upon something different, and, as wo 
think, more substantial. The command of the statute is that 

, wepk of time shall lie fixed bv the court within which the 
sentence must be executed, such week not to be less than two 
weeks nor more than four weeks from the day of passing sen
tence. We are of the opinion that the week of time so to be 
fixed must be belli to be a calendar week, e., a period of 
time extending from 12 midnight, Saturday, until 12 mid
night the following Saturday. By consulting lexicographers 
of established accuracy this conclusion will be found to be in 
accordance with the primary and usual definition given to the 
word “week.” “Week. The period of seven days ; particu
larly the period of seven days commencing with Sunday.” 
Worcest. Diet. “A period of seven days; usually that reck
oned from one Sabbath or Sunday to the next." Webst. Diet. 
“ Seven days of time. The week commences immediately 
after 12 o’clock on the night between Saturday and Sunday, 
and ends at 12 o’clock, seven days of twenty-four hours each, 
thereafter." Bouv. Law Diet. The word was judicially con
strued in accordance with the foregoing definitions in the case 
of Itonkendoiff v. Taylor, 4 Pet., 361, where it is said: “A 
week is a definite period of time, commencing on Sunday and 
ending on Saturday.”

It follows from this construction that, while in most cases
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more than two full calendar weeks must necessarily elapse 
under the statute between the time of sentence and the exe
cution, in no case could such execution take place within less 
than fifteen days from the date of sentence.. Sunday being a 
non-juridical day, the most favorable case possible in support 
of the theory advanced by counsel for the prisoner — that the 
time could be shortened under the late act — would arise if a 
defendant should be sentenced upon a Saturday. For con
venience we will assume that such Saturday is the 1st day of 
the month. The week of execution could in no event com
mence to run until the third Sunday thereafter,— the Kith 
day of the month,— which would be the earliest possible day 
for the sentence to be executed under the terms of the act. 
And the same result would follow under the former law, re
quiring at least fifteen days from the time of sentence to the 
execution ; as it has been decided m this state that, when time 
is to be computed, cither prior or subsequent to a day named, 
the usual rule is to exclude either the first or last day of the 
designated period and include the other. Stebbinx v. Anthony, 
5 Colo., :$4S. So under either law in the case supposed a sen
tence might be executed upon the sixteentli day for aught 
that appears in either act to the contrary. We are not, on 
account of the illustration given, to be understood as sanc
tioning the execution of the death penalty upon the Sabbath 
day. Such a course would be highly improper, if not posi
tively illegal. If the latter, an additional day would be gained 
under the new law. In addition to the authorities hereinbe
fore cited, we refer to the following in support of the conclu
sion reached in this opinion : 1 Kish. Crim Law, § 280 et xeq.; 
Whart. Crim. Law, §31; Wade, Retro. Laws, § 283; State v. 
Arlin, 30 N. IL, 170; Marion v. State, 20 Neb., 233.

It appearing that the sentence pronounced by the district 
court is in accordance with the views herein expressed, the 
prisoner must be remanded, and it is so ordered.
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Siiaw v. State.

(88 (la., 92.)

Juity : Misconduct — Pliotagca/di as evidence.

1. In a murder trial, before the arguments were finished, after adjourn
ment for the night, the liaililf took the jury from the room where he 
was ordered to keep them, to a prayer-meeting condueted by the active 
prosecutor in the ease, who assigmsl them seats. Some of the congre
gation left before and some after the jury. Held, that the misconduct 
of the bailiff and jury was so gross that a new trial must l*‘ group'd, 
though the affidavits for the state show that no reference was made to 
•• any low case," that no one sjsike to the jury, and the affidavits of the 
latter were to the effect that they were in no way influenced in their 
verdict by anything occurring while alisent from the jury-room.

2. A photograph of the locality where the deceases! was killed, taken after
the trial, with persons placed where defendant and his accomplices 
were said to leave stood, is not incoinjieteut, as tending to influence the 
jury.

Error from the superior court, Butts county ; Boynton, 
jucljre.

A. Th Hammond, T. II". Thurman and I. L. lia>j, for 
plaintiff in error.

Clifford Anderson, attorney-general, and K. Womack, solic
itor-general, for the state.

Simmons, J. Thomas Shaw was tried and convicted upon 
the charge of murder. He made a motion for a new trial ujion 
the several grounds therein, which motion was overruled and 
lie excepted. The main grounds relied ujion before us for the 
reversal of the court below in refusing a new trial were the 
sixth and seventh grounds of the original motion, and the first 
of the amended motion, which are as follows : “(t!) Because 
the jury, while the case was (lending, went to church at night. 
(7) Because said jury, while at church at night, heard the prose
cutor in said case-talk and shout ; also heard a prayer in refer
ence to the execution of the law and the maintenance of justice.” 
“(1) That said jury attended the Baptist church in a body, and 
while there was addressed by the prosecutor in said case, ami 
was exposed to the crowd going to and from the church.” 
These grounds were certified to by the trial judge, “with 
reference to the affidavits to sustain and rebut the same,”
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which appear in the record. These affidavits show, in sub
stance, that pending the trial, and after the argument to the 
jufv had begun, nigltt came on, and the court took a recess 
until the following morning, and instructed the bailiff who 
had charge of the jury, and the jury themselves, not to allow 
any one to s|>cak to them, or to s|>eak in their presence, about 
the cause, nor to discuss it among themselves, until the argu
ment in the case was concluded ; that during that night the 
bailiff took the jury from the jury-room (where lie was ordered 
to kee o a church where a prayer-meeting was being
held, conducted by the pastor, who was the active prosecutor in 
the case; that, u|k>ii their arrival at the church, the prosecutor, 
Mr. llooten, politely assigned the jury to seats in the church, 
sepirate and apart from the congregation, and that he addressed 
the jury. The affidavits further show that upon the termina
tion of the exercises the jury left the church, and mixed 
with the crowd, some of the congregation going out before 
ami some after the jury. The state introduced a number of 
affidavits to show that, while the jury attended the meeting 
at the church, they were given seats wholly apart from the 
congregation, and that no reference was at any time made to 
“any law case whatever;” that they left thechimdijna body, 
in charge of the bailiff", without mixing with the crowy, and 
without any person having any opjiortunity to l^ye-tt-tfonver- 
sation with them, cither while they were at the church or 
when they were leaving it; and that the prayer to which 
reference is made in the seventh ground of the motion made 
no further reference to the court and jury in said case than to 
ask “ that the blessings of (tod might rest upon our government, 
with its officers, ami that God would bless the officers of the 
court then in session, that they might be guided aright in the dis
charge of their duties.” The bailiff who was in charge of the 
jury made an affidavit that, during the trial, no one spoke of 
the case in the presence of the jury, and that nothing was said 
alunit the prisoner in their presence; that he was careful to 
guard them, anil, not thinking it was improper, had gone with 
them to the prayer-meeting; that on their way to and from 
church they did not separate, nor was anything said to them, 
or any of them, or in their presence, about the case; and that 
at the church they were seated apart from the congregation,

9397
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and that the usual services were held, and nothing was said 
about the case. The jurors also made affidavits, in which they 
say that they attended the prayer-meeting in a body, and did 
not disperse or separate ; that they were provided with seats 
together, apart from the rest of the congregation ; that the 
services were such as are usual at prayer-meetings, ami that 
nothing was said by any one in their hearing, during, after or 
before the services, directly or indirectly, about the case on 
trial, or about any one connected with the case; that they 
were not approached by any one at any time with a view of 
influencing their verdict ; and that their verdict was not in 
any way influenced by the act, presence or words of any per
sons present at that time, or at anv other time, outside of the 
testimony in the case, but that their verdict was made up 
calmly and dispassionately from the testgrtony as they under
stood it. The trial judge, after hearipg these affidavits, over
ruled the motion fata new trial.

1. The effect of this jïrrfgment was that in his opinion the 
state had shown beyond a reasonable doubt that the defend
ant was not injured by tho misconduct of the bailiff and the 
jury. The law in this state is that, where misconduct of a 
juror or of the jury is shown, the presumption is that the de
fendant has lieen injured, and the onus is ffjSon the state tore- 
move this presumption by proper proof. When the trial judge 
has decided, as in this case, that the state has removed that 
presumption, and has shown that the defendant was not in
jured by the misconduct of the jury, reviewing courts are loath 
to interfere with his finding upon that subject. This court, 
however, has in several cases reviewed ami reversed the de
cision of the trial judge upon this ‘ J set, notably in the case 
of (/bear v. O'ray, 68 lia., 182. So it is not the rule in this 
state, as it is in some others, that the decision of the trial 
judge upon this question will not be reviewed or reversed. 
The only trouble we have bail in coming to our conclusion in 
this case is the great respect that wo have for the judgment 
of the able and ini|>artinl trial judge who presided in the court 
below. When these grounds of tbe motion, and the affidavits 
in reference thereto, were read to us u|*on the hearing of this 
case, the misconduct of the liailiff and the jury appeared to be 
so gross that our minds reached the conclusion at once that

29
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the defendant ought to have a new trial. We apprehend that 
the judgment of the trial judge was based upon the affidavits 
introduced bv the state, in which the jurors swore tln>t tjiev 
were not influenced by anything they saw or heard at the 
meeting; his conclusion therefrom being that the defendant 
was not injured by the misconduct of the jury, and that he 
was adhering to the letter of the law in overruling the motion 
on these grounds. There are many things which can be done 
by individual members of the jury, or by the whole jury, 
which arc susceptible of such clear explanation that the trial 
judge would lie authorized in refusing to set the verdict aside. 
There arc other things, however, which if done by an individ
ual member of the jury, or by the whole jury, arc so contrary 
to the public policy of the state in the procurement of fair 
and impartial trials for the citizens'of the statc-as to require 
that a verdict rendered by such jury be set ash», whether the 
defendant has been injured thereby or not ; and, in our opin
ion, the case under consideration belongs to /lis class. The 
state is jealous of the rights and liberties ofj/s people. When 
one of its citizens is accused of crime it throws around him all 
the safeguards that^fre possible, in order to procure him a 
fair and impartial trial. It requires the officer who has charge 
of that particular jury to swear in substance, in open coifrt, to 
take them to the jury-room, ami there keep them safely, and 
not to communicate fcith them himself or suffer any one else 
to communicate with them, unless by leave of the court. The 
law contemplates that, when a jury arc selected and sworn to 
try a citizen for felony, they shall be entirely separated from 
the world, and that no communication whatever shall be had 
with them from the beginning of the trial until the verdict is 
rendered, unless by leave of the court. It contemplates that 
no outside influences shall lie brought to bear on the minds of 
the jury, and that nothing shall occur outside of the trial 
which shall disturb their minds in anyway; that the minds 
of the jury shall lie entirely occupied with the consideration 
of the case which they are sworn to try. Let us apply these 
rules to tlie facts in this case. Here was a defendant on trial 
for his life. This jury had been selected to pass upon that 
issue. The bailiff had been sworn to keep them separate and 
apart from their fellow-citizens. In violation of this oath,
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without permission of the judge, lie took them from their 
room, where he had sworn to keep them, to a prayer-meeting 
conducted by the prosecutor in the case. When they ar
rived there they were shown to their seats by the prosecutor, 
who provided for them a place apart from the remainder of 
the congregation, and who led the services and addressed the 
congregation. Prayers were offered for the court and its of
ficers. I low long they remained there does not appear. For 
aught that appears in the record, the house may have been 
crowded. One of the grounds of the motion alleges that there 
was “shouting” at the meeting. What influence this shouting 
and religious excitement may have had upon the minds of the 
jury does not appear. It does not appear that Mr. Ilooten, the 
prosecutor, was not among those who shouted. The jury see
ing this going on, and seeing this prosecutor filled with relig
ious zeal and fervor, may have reasoned in their minds, and 
doubtless did, that this man, who was the active prosecutor of 
the defendant, who assisted in the selection of themselves as 
jurors in the ease, and who testified before them as witness, by 
his conduct and declarations at the prayer-meeting showed 
that he was a good and upright man, and that such a man 
would not prosecute the defendant unless he belie veil him to 
lie guilty. Some of them were perhaps members of his con
gregation and looked up to him as their pastor and spiritual 
guide. We do not sav, nor do we intend to intimate, that 
Mr. Ilooten designedly intended his actions to have an undue 
influence upon the jury, but who can say that they did not 
have this effect? Suppose that, instead of the jury having been 
taken by the bailiff to the preacher, the bailiff had brought 
the preacher to the jury-room, and he had there addressed 
them, would any one say that this would not have been such 
gross misconduct as to require their verdict to be set aside? 
Suppose, too, that in addition to carrying the preacher to the 
jurv-room, the bailiff had carried his congregation, and that 
these exercises had been held in the jury-room, would any one 
say that their verdict should not be set aside? What difference 
does it make whether the jury is carried to the preacher and 
the congregation, or whether the preacher and congregation 
are brought to the jury Y It is true that the jury say in their 
affidavits that these things did not influence their minds ; but

I
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how can they tell,— how can any man tell what particular 
facts and circumstances influence his judgment? Wool folk v. 
State, 81 (in., 551; Smith v. lovejoy, 62 Ga., 373; Thomp. 
Trials, 06*2. After mature consideration of all these facts, 
we think the misconduct of the bailiff and jury was so gross 
that the public policy of the state requires a new trial for 
the defendant. It was such a gross violation of all order, 
decorum and decency in the trial of a case of life and death 
that the verdict should Ira set aside, whether the defendant 
was injured or not. We have carefully examined the tcxt- 
Ilooks and reports, and we can find no case of such gross mis
conduct as the facts show this conduct of the jury to be. 
Numerous cases are cited where the verdict was set aside for 
conduct much less gross than this.

2. 1 luring the progress of the trial a photograph of the place 
where the deceased was killed was offered and admitted in 
evidence. It appears from the evidence that the prosecution 
had procured a photograph of the locality and scene of the 
homicide. This photograph seems to have been taken before 
the trial, and persons were placed in the positions said to have 
been occupied by the defendant and his accomplices. It was 
insisted by the plaintiff in error that the court erred in admit
ting this photograph in evidence before the jury. The motion 
for a new trial fai's to state that it was objected to by the de
fendant, or, if objected to, on what grounds the objection was 
made. The motion says it was calculated to inflame the jury. 
We have examined the photograph and do not see in what re
spect it was calculated to inflame the jury. Wo do not think 
there was any error in admitting it on the ground alleged in 
the motion. The only ground that we can see why it should 
have lraen excluded was not argued bv counsel for the plaintiff 
in error. The evidence in the record does not positively show 
that the defendant's position was that shown in the photograph. 
Wilson testifies, it is true, that, the defendant was in front of 
the house, but does not locate him in the position the photo
graph does, llootcn testified that the photograph was a cor
rect representation of the locality, but does not undertake toX 
testify that Shaw was in the position shown by the photo
graph. As a hew trial is to be had, we jvould suggest that 
the state, if it seeks to use the photograph again, prove more
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certainly that it represents the defendant’s position at the 
time of the homicide, or that the picture be not used. We do 
not see any necessity ourselves for using the photograph. If 
Wilson is to be believed, the locality is sufficiently described in 
his testimony.

3. There was no error in the other grounds of the motion 
for a new trial, especially the first, under the explanation made 
by the judge in his approval thereof. Judgment reversed.

Note.— Misconduct of jury.— A new trial will not be granted for miscon
duct on the part of one or more jurors, where it is unquestionably shown 
that such misconduct did not prejudice any of the sulwtnntinl rights of the de
fendant. State v. Gould, 40 Kan., 258. It is no disqualification of the sherilf 
to take charge of a jury on a trial for felony that he is a witness in the 
case. State v. Shore». 31 W. Va., 401. That an officer has charge of the 
jury in a case in which he was a witness during their delilierations is not 
a sufficient cause for setting aside a verdict, although it was an impropriety, 
and another officer ought to have been selected. State f. Flint, 00 Vt, 804. 
Tlie separation of one juror in charge of an officer, from the others, also in 
charge of an officer, after commencement of their deliberations, is not 
ground for a new trial. Com. r. Gayle, 147 Mass.. 570: State r. Harjwr, 101 
N. C., 701. The mere fact that jurors, after they are impaneled, have read 
copies of a newsjiaper containing nothing alsiut the case except that it was 
on trial, is not sufficient ground for a new trial. Fogarty r. State. 80 (la., 
720. Evidence that a jury proposed that, in determining the verdict a ma
jority should rule, which was a seen fed to by the others, is not sufficient to 
cause the verdict to lie set aside, where a subsequent ballot showisl a disre
gard of the agreement and on being polled each juror assented to the ver
dict State v. Hari>er, supra. It is fatal, on error, to deliver a jury in 
charge of one who is not a constable. Statley r. Barliite, 2 Cat (N. VA 221. 
I).-|stations used in a case must not he given to a jury when they retire 
to agree on their verdict Ilairnon v. Curti». HI III.. 45(1 ; Jerry r. Toirnxhend, 
0 MiL, 145 ; Alexander v. Jamexon, 5 Binn. (Pu.), 238. To the enntrary, lloir- 
laud r. Willett», !) N. Y. (5 Held.). 171). Papers and books given in evidence 
upon a trial may pro|>erly lie taken by the jury on their retirement to con
sider their verdict Horry v. Thompson, 37 III.. 538 ; Hanger r. lmlxxlen, 12 
Mo., 85. It is erroneous for the court to allow the jury to tike a law Issik 
with them to examine when they retire to consider the verdict Harrixon 
v. Il<tine, 37 Mo., 185; Hardy v. State, iM»„ 6(17. If a piqwr relating to the 
cam»', though of little or no moment is given to t^ie jury by a party, after 
theJ have In'gun their deliberations, without the consent of the other party, 
it wilVyitiate their verdict Jesxap r. Etdridge, 1 N. J. L. (Coxc), 401. As a 
generaNrule, the sending out of papers with the jury is regulated by the 
sound discretion of the court Little Schuylkill, etc,, Co. v. Hichanl». 57 
Pa. St, 142.

To the jury belongs the province of judging of the credibility of witnesses, 
and ascertaining the truth of contested statements : yet this must lie done by 
a deliberate examination of the weight of the respective characters of the
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witnesses, and the consistency anil probity of their statements, and not by 
experiments, such as sending the constable out of the room, closing the door, 
and then talking, with a vie»’ to ascertain whether their voices could be 
heard out of doors, or running, with a view to ascertain whether their 
tracks could he longer or shorter than when walking, and the like. Jim r. 
Stair, 4 Humph. (TennX. 269. On the' trial of an indictment for embezzle
ment it is not error to send to the jury, at their request, while they are de- 
lilierating on the case, liooks and pa|>ers admitted during the course of the 
trial, although they contain entries not relevant to the issues, it not app-ar- 
ing that the jury disregarded the instruction of the court not to ins|iect any 
portions of the hooks other than those given in evidence. Jack-noil r. State, 
76 (la.. Ml. To allow a jury in a murder trial to take defendant's pistol and 
cartridge box to the jury room, to experiment with them, apparently to test 
the truth of defendant's statement is reversible crier. Forelianil r. State. 
fit Ark.. M3, l A new trial will not lie granted liccauiV the jury, while con
sulting, discussed other murders imputed to defendant, where the reference 
was but incidental, and the jury agreed not to lie influenced thereby, and 
understood that they were concerned with nothing hut (he charge on trial, 
and four of the jurors testify that they were not influenced by the other 
charges. Test a lit r. State. 96 Tex. App, 960. A mere statement by one 
juror to his fellows that defendant was a man of liait character: tliat he had 
I wen charged with divers thefts: that he had liecn known to harlsir thieves: 
and that his witnesses were all of liail character, is not jter ne ground for a 
new trial. It must api>enr that the verdict was probably influenced by such 
statement. Cur r. State, 96 Tex. App. 92. The failure of the court to ad
monish the jury "not to converse among themselves, or with any one else, 
on any subject connected with the trial, or to form or express any opinion 
tliensm until the cause was finally suhmitti-d to them," as required by 
Comp laws Ncv„ g 2003, will not affect their verdict when it is dearly 
shown that the accused was not iujuri-il by such failure. State r. (iiVriplll 
New, 212. Speaking in the presence of one of the jurors of the merits At a 
cause to Is- tried is a sufficient interference by a party to vitiate a verdict in 
his favor. Sloan r. Harrimm, 1 N. .f. 1. (Coxe). 123. A jury will lie dis- 
chargisl if they hear any remarks touching the case after they have re- 
tireil. Comminitrealth v. Kauffman. 1 Phil. (Pa.I, 334. The conversation of 
a juror, |s-iiding the jury's deliberation, with a person not a juror, must lie 
such as was calculated to impri-ss upon the mind of the juror the case 
under consideration in a different asp-ct from the one made by hearing the 
evidence, or of such nature as would work harm to the party on trial. 
Aa nee e. State. 21 Tex. App, 457. Oil a criminal trial, a separation of tin- 
jury, by which, while some of the jurors took their dinner in the dining
room of a hotel, the others remained in the oftii-c In-cause there was not 
room at the table for them all, is ground for reversal. State v. (Iray. 100 

- Mu., 523
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People v. Lee Chuck.

(78 CaL, 817.)

Jury : Hineonduet in drinking liquor — Mineonduet of eounael — Eridencr.

1. Flight of accomplice — Evidence.— Evidence of the disappearance
of other persons accused of complicity in the homicide, and that, though 
every effort lias lieen made to arrest them under warrants foe their ar
rests, they could not be found, is not admissible to rebut evidence on 
the part of the defendant tending to prove that the homicide was com
mitted in self-defense.

2. A URL— Evidence that another person accused of complicity with the
defendant in the homicide was found apparently in a place of hiding, 
to avoid arrest, several hours after the homicide, is not competent to 
prove an alibi attempted to be proved by the defendant, there being 
nothing to show that the whereabouts of such |ierson tended in am
way to establish the presence of the defendant at the place of the 
killing.

8. Argument.—Where, the district attorney, in arguin^for the admis
sion of improi*-r testimony, commented at length U|>ou it with the evi
dent intent of prejudicing the minds of the jury against defendant, the 
refusal of the judge to prevent his remarks was error.

1 Sami — Misconduct of jury.— The drinking of intoxicating liquor 
by a jury while deliberating on their verdict in a prosecution for mur
der is cause for setting aside a verdict of guilty, and it is not nis-vssiiry 
to show that defendant was actually injured thereby, though the Penal 
Code of California (g 1181, sulsl 3) provides for a new trial where the 
misconduct prevents a fair consideration of the case.

Beatty, C. J„ dissenting.
5. iNSTRUCTiyfck— Where an instruction on a certain point standing alone,

is open Vo criticism, but the instructions, taken us a whole, fairly state 
the law on such point there is no ground of objection.

6. Evidence on former trial—Where a witness is interrogated with
regard to statements made by him at a former trial, he has the right if 
such statements were reduced to writing, to have the writing presented 
to him and read.

McFarland, J„ dissenting.

In bank. Appeal from superior court, city and county of 
San Francisco.

Geo. A. Knijht and II. II. Lowenthal, for appellant.
Geo. A. Johnson^ attorney-general, for appellee.

Works, J. The appellant was charged, tried and convicted 
of the crime of murder in the first degree and sentenced to 
death, lie moved the court below for a new trial, which was 
denied, and now prosecutes this appeal.
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Several grounds for reversal are urged which may be 
grouped and considered as follows : (1) Alleged erroneous 
rulings of the court below on the admission and exclusion of 
evidence ; (2) misconduct of the district attorney ; (3) miscon
duct of one of the'jurors in visiting and inspecting certain 
premises during the trial unaccompanied by the officer of thè 
court and without leave ; (4) misconduct of the jury in drink
ing intoxicating liquors while deliberating upon their verdict ;
(5) error in the instructions of the court.

The evidence is not all in the record^ The bill of excep
tions recites, substantially, that there was evidence tending to 
show that the appellant shot and killed one Yen Yuen on one 
of the streets of the city of San Francisco ; that he attempted 
to escape, was followed by an officer, whom he also a tempted 
to shoot, was arrested and found to be armed with four re- . 
volvers, and protected by a coat of mail, made by links of 
steel, worn under his clothing; that at the time of the shoot
ing he was accompanied by several other persons who also 
ran away immediately afterwards; that the deceased had a 
pistol on his person which was fully loaded, none of the cham
bers having been discharged. There is no general statement 
showing what the defendant proved ii^iis defense or its tend
ency.

1. During the cross-examination of one Chow Hin, a wit
ness for the prosecution, he was asked by the defense how 
long lie had known the defendant, lie answered : “ Several 
years ago, because it was on last year six months twenty- 
eighth day that he killed Yen Yuen, and I knew him about a 
year before that.” The defendant moved the court to strike 
out so much of the answer as referred to the killing of Yen Yuen. V 
by the defendant on the ground thitt it was not responsive to 
the question. The motion should have been sustained, but, as 
the record comes to us, we cannot saj* that any injury could 
have resulted from the ruling of ihe court. The killing of the 
deceased by the defendant may have been, and we infer from 
the matters appearing in the record was, an undisputed, 
though, perhaps, not an admitted, fact, the defense being that 
the killing was justifiable. If so, the statement of the.witness 
was harmless.

The same witness was asked whether he did not testify to

3
41



t' >

430 AMERICAN CRIMINAL REPORTS.

certain things before the police court, and answered that he 
did; whereupon the prosecution asked him whether he did not 
at the same time make certain other statements. To this the 
defendant" objected and the objection was overruled, hut there 
is nothing in the record to show that the question was answered 
by the witness. To render a ruling in favor of the admission 
of evidence material, the record must show that the questioy 
objected to was answered, thereby carrying the objectionable 
evidence to the jury. It is unnecessary, therefore, for us to 
determine whether the evidence that might have been elicited 
was competent or not.

The defense, on cross-examination of one Sorr Sinn, asked 
whether he did not on a former trial of this case make certain 
statements, when the following occurred: The district attor
ney objected on the authority of People v. Ching lling Cfonij, 
74 Cal., 389, holding that whatever the witness might have 
said at the former trial, he had the statutory right to have it 
presented to him and read, if in writing. The court remarked 
to counsel for defendant : “ I would sustain you if I could reverse 
the supreme court, but I cannot.” As the rule referred to is 
well established, and one in every respect fair and just, it is 
fortunate that the court below was not possessed of the power 
to reverse it. There was no error in this ruling.

The bill of exceptions recites: “Evidence having been in
troduced by the prosecution tending to show that Lee Chuck, 
the defendant, and Quan Gee and Chung Kit and Chung Wye 
and Chung Sam were present at and participated in the killing 
of Yen Yuen, the deceased, the defense then introduced evi
dence tending to show an alibi for Quan Gee and Chung Kit, 
also tending to show that Lee Chuck and Chung Wye ami 
Chung Sam were first attacked by Yen Yuen and Chow II in 
and others, and that Lee Chuck and Chung Wye and Chung 
Sam shot in self-defense at Yen Yuen and his party.” The 
prosecution then proved by the witness Cox that he was an 
officer; that he had received certain warrants of arrest for the 
persons above named, and that lie had never been able to serve 
two of them, although he had made every effort to find the 
parties, and the warrants not served were offered in evidence, 
and excluded; but the court permitted the witness to testify 
that he had searched diligently for the parties who had not
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been found, and that if he eould have found them he would 
have arrested them on the charge set out in them, which the 
district attorney had openly stated to the jury, was the same 
olfcnse for which the defendant was being tried. As to the 
other party named, the prosecution was permitted to prove 
that he had been arrested where he had been fourni several 
hours after the shooting, in a small ‘‘cubby hole” at the top 
of a house near the place of the shooting. The witness was 
permitted to testify minutely to the nature of the room, its 
furniture, the means of reaching it, with the view, we adi
pose, of showing that he was there in hiding to avoid arrest. 
The evidence was objected to by the defense on the general 
grounds that it was immaterial anil incompetent. For what 
purpose or upon what theory the evidence was admitted docs 
not clearly appear. We can only infer it from the statement 
of the district attorney, made in support of his offer, which 
will be set out hereafter in connection with another point 
made, llis position, in brief, was that as to those who were 
not found it tended to show that they were not innocent and 
acting in self-defense, as claimed, or they £oul<l not have run 
away; and that the fact that they were not present to explain 
what occurred at the time of the shooting was a circumstance 
against the defendant, and was “offered to show the utter im
probability of this self-defense fabrication; that is why this is 
offered.”

There is nothing to show that the defendant was in any way 
responsible for their absence, or that he was not as jlesiroUs 
that they should be present us the prosecution. This is to 

act or conduct of one party, after a crime is claimed 
to have been committed, indicating his guilt, to lie _ ‘ as
against another in no way connected with such act or conduct. 
We are wholly unable to see U|sm what rule of law or justice 
such a ruling can be upheld. People v. Sharp, 1U7 N. Y., 427, is a 
case in point. There the defendant was charged with bribery. 
The prosecutor, as a part of his evidence, offered to show by a 
detectiveottieer that he was employed to serve suhpœnas upon 
three other parties, all of whom the district attorney claimed 
to be material and competent witnesses, and to show, further, 
that tile detective was unable to find them in the state, but 
did tinil one of them in Canada, and learned that the others

88
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wore there, but did not see them. These persons were named 
in the indictment as co-defendants with Sharp, and the evi 
dcnce already in tended to show that they were mediaries 
between the persons offending against the statutes relating to 
bribery. It Was not claimed by the prosecution that the de
fendant was privy to their absence. The district attorney 
disclaimed any intention of proving the flight of those persons 
as co-conspirators, and so make use of their absence as evi
dence of guilt, or as proof of their conduct that the accusation 
against the defendant was true, but for the purpose of explain
ing his inability to produce them as witnesses. In the case 
before us the district attorney openly avowed that the evi
dence was offered to disprove the defendant’s defense, or, in 
other words, to prove his guilt. In the case referred to the 
court says : “The evidence already in was, so far as Sharp was 
concerned, altogether circumstantial, but tended to show that 
the persons named, or some of them, were qualified from act
ual knowledge to give evidence hearing more or less directly 
upon the very point in issue. We think evidence of their ab
sence was inadmissible. It could^have no legitimate bearing 
upon the issue, and the danger is very great that such testi
mony will prejudice a party against whom it is offered. It 
may be and frequently is admissible in answer to evidence 
from the other side, which would naturally call for an ex
planation. But the absence out of the jurisdiction of the 
court of an associate, or one seemingly connected with the de
fendant in the act charged, is easily construed as evidence of 
guilt, and, unless the occasion calls for such proof, it should 
not be allowed. It is an old maxim that‘lie confesses the 
fault who avoids the trial,’ but in its application, oven to the 
fugitive, there is great danger of error. A man may avoid 
the trial for many motives besides consciousness of guilt, but, 
however actuated, his conduct can in no degree, in a court of 
justice, reflect upon another. Its admission in this case was 
virtually saying to the jury : ‘ There is better evidence, and 
it might be had from the defendant’s associates. It is not the 
fault of the prosecution that the evidence is not before you, 
but because of the voluntary act of those who, with the de-' 
fendant, stand charged with the offense.’ Thus the non-pro
duction of the witnesses is made to supply the place of proof
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of the issue; with that issue the evidence has no possible con
nection. The rule is that where a party to an issue on trial 
has proof in his power which, if produced, would render mate
rial, but doubtful, facts certain, the law presumes against him 
if he omits to produce that proof, and authorizes a jury to re
solve all doubts adversely to )iis defense. But the rule cannot 
be applied unless it appears that the proof, whether it is a 
living witness or paper, is within his power. It is easy to see 
that the evidence offered here might be used for an ulterior 
purpose, although not pressed by the prosecution, yet enter
tained and made effective by the jury, and there certainly 
could be no presumption that the prosecution had the power* 
to produce any particular witness, certainly not one of those 
named, nor did the law require it of them. It is therefore 
impossible to find any reason for or lawful purpose to be 
gained by the proof offered, and its admission was a very 
dangerous innovation upon the general rule, which excludes it 
as irrelevant to the issue. . . . Proof even of the absence
of these persons was inadmissible. But that was not all. The 
proof was not only of their absence, but of unavailing search 
by a detective, the service of a subpoena upon some of them, 
and the failure to obey its mandate. Under the circumstances 
of the case, the ruling of the court in this instance may not 
have been of much importance, and upon it alone we should 
not grant a new trial. But the legal principle which requires 
relevant and material evidence, and admits no other, is im
portant; and, however serious the charge against an accused 
may be, and however great the evil it uncovers, he cannot 
properly be made the subject of a judicial sentence, unless the 
crime is substantiated according to the established rules of 
evidence.”

It will be seen that the evidence improperly admitted was 
held not to be of sufficient importance to warrant a reversal 
of the case, but it must be borne in mind that the evidence 
there was not offered to prove guilt, while here it was offered 
for that purpose, and so went to the jury. Having gone to 
the jury for that purpose, its injurious effect upon the rights 
of the defendant must.be apparent. We hold that this was a 
fatal error, for which a new trial should have been granted.

As to” the evidence of the arrest of the party who was found
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by the officer, it was claimed by the district attorney to have 
been competent to disprove an alibi attempted to l>e proved 
by the defendant. If competent at all for this purpose, the 
proof of bis presence near the scene of the alleged crime was 
all that the prosecution was entitled to. The fact that there 
was a warrant for his arrest for the crime for which the de
fendant was on trial, and that he was found under circum
stances tending to show that he was in hiding, and seeking to 
avoid arrest, were wholly immaterial, lint we arc quite clear 
that it was not comjietent for that purpose. There is nothing 
to show that his whereabouts tended in any way to establish 
the presence of the defendant at the place of the killing, and 
it appeared that the time to which the testimony referred was 
several hours after the homicide occurred. It was error to 
admit the evidence.

2. It is claimed that the assistant district attorney was guilty 
of misconduct which prevented the defendant from having a 
fair trial. At the time the warrants above referred to were 
offered and under discussion, the following proceedings took 
place: A**i»tant dixtrid attorney. ‘‘ The defense set up here 
is the plea of self-defense. They claim that Yen Yuen, Chow 
Ilin and other persons assaulted Lee Chuck, Chung Sam and 
Cluing Wye, and under such circumstances that would make 
Chow Ilin the principal in an attempt to murder,— murder 
by way of lying in wait, which would be murder in the first 
degree. We now offer to show that U|miii the same day 
Attorney for defendant. I object to the ynimsiTs statement, 
and as to his offer of proof, lie offered the warrants and the 
objection is before the court. A**i*ia*i dixtrirt attorney. I 
am answering your objection. Wo offer to show that upon 
the same day, the ‘JStli day of July, Chow Ilin. who, it is al
leged, picked up Yen Yuen’s pistol; Chow Ilin, the unsuccess
ful murderer of Leo Chuck; and Clmw Ilin, the jierson who 
will lie rated here as a highbinder and a gambler,— Chow Ilin 
went down to the projier police authorities and made com 
plaint against Chung Sam and Chung Wye and hail warrants 
issued for their arrest for murder; that these warrants were 
placed by the chief of police in the hands of the most skilful 
detective in the Chinese quarter. Attorney for dfendthtt. I 
most strenuously object to the statement of counsel as to the
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warrants, ami what disposition was made of the warrants. 
He offered certain warrants against Chung Sain and Chung 
Wve. and I say it is improper to prejudice the jury by speak
ing of cases,— of any other ]>erson except the defendant. The 
object is to prejudice the minds of the jurors against the de
fendant. The court. Proceed. Attorney for defendant. I 
except to the ruling of the court on behalf of the defendant. 
Assistant district attorney. I offer to show further that this 
skilful detective officer, who has had several years’experience, 
who lias had eight or ten years’ experience among the Chinese, 
searched high and searched low, and searched every Chinese 
outgoing steamer which lie could search, and has not been able 
to discover either Chung Sam or Chung Wye, the innocent 
attacked parties who were with I.cc Chuck at the time that 
Yen Yuen and Chow 11 in ami Fong Fat and those other peo
ple made this malicious attack upon them with pistols, on 
Washington street. We want to go to the jury on that fact, 
ami we want to ask why these men are not here. We want 
to know why they should run away from here; why they do 
not make their appearance here, if they were attacked; why 
these men who took [tart in this conflict do not come here to 
this court and explain how it was, of all the people in the 
world, Chung Sam and Chung Wye, the men who were with 
Lee Chuck. Attorney for defendant. 1 protest now, in the 
name of justice, that the district attorney be not allowed to 
proceed in the manner in which he does. It is improper testi
mony ami an illegitimate manner to produce testimony before 
the jury. Assistant district attorney. It is not in this view 
that this testimony is offered. Attorney for defendant. 1 
protest against it, and I want the record to show it. Assistant 
district attorney. It is offered to show the utter improbabil
ity of this self-defense fabrication; that is why this is of
fered.”

We have been called upon nginy times to caution, sometimes 
to rebuke, prosecuting officers for the overzealous perform
ance of their duties. They seem to forget that it is their 
sworn duty t*»o<ro that the defendant has a fair and impartial 
trial, and that he be not convicted except by competent and 
legitimate evidence. Kipially with the court the district at
torney, as the representative of law and justice, should be



442 AMERICAN CRIMINAL REPORT&

fair and impartial. IIo should remember that it is not his 
sole duty to convict, and that to use his official position to ob
tain a verdict by illegitimate and unfair means is to bring his 
office and the courts into distrust. We make duo allowance 
for the zeal which is the natural result of such a legal battle 
as this, and for the desire of every lawyer to win his case, hut 
these should be overcome by the conscientious desire of a 
sworn officer of the court to do his duty, and not go be
yond it.

We regret to say that the assistant district attorney seems 
to have failed, in this instance, to apply this salutary check to 
his conduct. The evidence he was seeking to have admitted 
was clearly incompetent. What was su ici was not only an 
argument in favor of its admission, hut as to its effect. The 
evident intent was to prejudice the jury against the defendant 
by commenting upon the conduct of others,over whose action 
lie was not shown to have any control, and that in language 
the impropriety of which is up|«ircnt at a glance. The court 
was appealed to time ami again to prevent it, hut declined to 

do so. While we might hesitate to .reverse the case on this 
ground alone, we hold it to have been error. Nee, as lieu ring 
on this point, People v. Mitchell, 02 Cal., 411, and cases cited; 
State v. Smith, 75 N. C., 30(1.

Questions cf this kind usually arise out of the closing argu
ments of counsel, hut the rule must he the same at whatever 
stage of the cause the impro|ier language is used.

It is claimed that there was misconduct on the part of 
the jury which entitled the defendant to a new trial. As to 
the alleged misconduct of one of the jurors in visiting and ex
amining certain premises unattended hy an officer, ami alone, 
it was not made one of the grounds for a new trial, ami for 
that reason cannot be considered here.

The grave charge is that the jury drank intoxicating Ihpiors 
while they were deliberating u|H»n their verdict. The affida
vits show, beyond question, that the case was given to the 
jury at 3:35 o’clock in the afternoon; that they had failed to 
agree up to the hour of 0:30, when they were taken, in charge 
of a deputy-sheriff and bailiff, to a restaurant for dinner; that 
they were served with a “ French dinner," and, with other re
freshments, partook of a half-dozen quart bottles of claret wine
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and a half bottle of cognac, the latter being used as flavoring 
for their coffee; that they were about an hour at the restau
rant, when they returned to their room, and within two hours 
agreed u]>on the verdict that was returned into court. There 
are affidavits showing that when they returned from their 
dinner their conduct and appearance, or that of some of them, 
were such as to indicate that they had been indulging in in
toxicating liquors, and it is alleged that their having done so 
resulted in their agreeing upon the verdict'. The two officers 
in charge make affidavit that none of the jurors were intoxi
cated, or gave any evidence of being in that condition. Each 
of the jurors makes an affidavit in which he admits that they 
drank wine, and took cognac in their coffee, but he does not 
know how many bottles. Their affidavits are, we believe, 
substantially, if not precisely, alike, and in each it is said : 
“ And this affiant further avers that upon the said occasion 
this affiant was not drunk or intoxicated, and that this affiant’s 
intelligence and good judgment were not obscured or affected 
in any way by intoxicating drinks of any character, and, as 
far as his observation extended, no one of said jury became 
drunk or intoxicated upon said occasion, and that the intelli
gence and good judgment of no one of said jury became or 
was obscured by intoxicating drinks upon said occasion ; ” and 
farther, “ that he, for himself, did not find any such verdict 
against the defendant by reason of jiartaking of the liquor 
and wine above mentioned ; and this affiant repels and repu
diates the truth of any insinuation that he, or, so far as his 
observation extended, any of the members of the jury, found 
any such verdict against the defendant by reason of partaking 
of the liquor and wine above mentioned.” It appears, there
fore, that the amount of liquors mentioned was consumed. 
Whether it was equally divided, one pint of the wine to each 
juror, does not appear. If any juror drank less, he has re
frained from saying so, perhaps out of delicacy for the feelings 
of his associates, who would be convicted thereby of having 
taken more.

The learned attorney-general contends that this was not 
such misconduct as should reverse the case, because the wine was 
“California claret,” and the cognac was used as a “flavoring 
for coffee.” Whether he intends to insinuate that California 

><•
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claret is too weak to intoxicate, or to claim that to drink wine 
of our own make should not be treated as misconduct, does 
not appear; nor does he show that cognac is less effective 
when adulterated with coffee. The affidavits show that the 
wine was intoxicating, and the prosecution introduces the affi
davit of the proprietor of the restaurant to show its age, qual
ity and probable effects. He says : “Said claret wine was a 
good quality of California Zinfandel wine, of four years of 
age ; ” and that he has “ been engaged in the restaurant busi
ness for a period of ten years past ; that he has had great ex
perience with wines and their effects, and that lie scouts as 
foolish and absurd the idea that twelve full-grown men could 
be seriously or at all affected by using — if they did use — six 
bottles of claret at dinner, with a little cognac in their coffee 
afterwards.”

It must be conceded that this'is some evidence that the 
whole twelve men could not have been seriously or at all af
fected, and perhaps that none of them were so affected, assum
ing that the wine and cognac were equally divided. We are 
thus led to consider, at the outset, whether this court should 
stop to inquire what was the effect of the drinking of these 
liquors. That the jury drank the liquors is not denied. The 
sole question raised is whether the mind m any member of the 
jury was so affected thereby as to impair his intelligence or 
judgment or render him less competent to transact with clear
ness and impartiality the grave duty resting upon him. It is 
infinitely more important that the channels of justice be kept 
pure and untainted than that the verdict against this defend
ant shall be maintained. The question is not a new one. In 
some cases it has been held that for a juror to take a drink of 
liquor during the trial was sufficient ground for granting a 
new trial. The case before us presents quite a different ques
tion. Here the trial had closed. The life of the defendant 
was in the hands of the jury. They were deliberating upon a 
question of the gravest consequence to the defendant, to so
ciety and to themselves. They had, up to the time of partak 
ing of the liquors, failed to agree, and soon after agreed upon 
and returned a verdict that, if sustained, must send the de
fendant to the gallows. It seems to us that if the fact that 
the jury drank intoxicating liquors, without proof that it af-



PEOPLE v. LEE CHUCK. 445

fected their minds, or the conclusion reached by them, could 
be held sufficient to set aside the verdict in any case, no 
stronger case than the one before us could be presented. We 
arc of the opinion that where the proof of the drinking is clear 

", and that it was done while the jury were act
ually deliberating u|>on their verdict, in a capital case, a verdict 
of conviction should not be allowed to stand. This is our con
viction, independent of authority, but the great weight of au
thority is to the same effect. People v. Gray, <11 Cal., li>4,183; 
Leighton v. Sargent, 31 X. II., Ill); liront v. Fowler, 7 Cow.. 
5(>2; People v. Douglass, 4 Cow,, 2(i; Wilson v. Abrahams, 1 
Hill, 207; Jones v. State, 13 Tex., 108; Stater. Biddy. 17 Iowa, 
30; By an v. Harrow, 27 Iowa, 494; Davis v. State, 35 I ml., 
400; State v. Dullard, 10 X. II., 139; Pelham v+l'age, 0 Ark., 
535; Gregg v. McDaniel, 4 Mar. (Del.), 307.

In the case of People v, Douglass, supra, the' court said : “It 
will not do to weigh and examine the quantity which may 
have been taken by the juror, nor the effect produced.” And 
in Leighton v. Sargent: “For the cause that brandy was fur
nished to the jury, and drank by several „of them, while delib
erating uj)on the cause, after retiring to form their verdict, we 
think the verdict must be set aside. The quantity drank was 
probably small, but we cannot consent that that fact should 
make a difference.”

So in State v. Bald y : “ The parties have a clear right to the 
cool, dispassionate and unbiased judgment of each juror, ap
plied to the determination of the issues in the cause ; and the 
use in any degree of that which stimulates the passions, and 
has a tendency to lessen the soundness of judgment, is itself 
conclusive evidence that the party who has the right to the 
exercise of that disjmssionatyjudgment has been prcjudjpCd in 
not having it, ns jterfect as it existed in tli ; juror wnen ac
cepted, applied to the determination of the cause. If this is 
true as a general rule, and as applicable to civil cases, a fortiori 
is the rule applicable in criminal cases, and especially in this 
case, in which the offense charged involves obedience to passions 
stimulated more than others by the use of spirituous liquors, 
and, of course, in its correct determination, requiring the most 
careful guarding against undue influence from them.” And in 
Davis v. State it is said : “ The bailiff, we may presume, had

9661782^
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been sworn, in the usual form, to take charge of the jury and 
keep them together without meat or drink, water only ex
cepted, etc. The jurors had taken upon them an oath well 
and truly to try the cause, etc., and had been solemnly sent
<yit to deliberate upon questions involving the life of an un
fortunate fellow-being. If misbehavior, such as that show 
by the affidavits, and which is without attempted palliation c 
justification, should not bç regarded as sufficient to set aside 
the verdict, it would be a stigma upon the law and a disgrace 
to the courts. We do not mean to say that the court should 
enter upon the question as to how far such conduct was or 
was not excusable or innocuous. It will be time to decide that 
question when it shall come up. In this case it does not arise. 
We concede that on this point the authorities are not uniform. 
But as to the sufficiency of such misbehavior, unexplained, to 
set aside the verdict, the authorities are abundant and satis
factory.” Also in Stale v. Bullard: “ There had, indeed, been 
other acts of misconduct in the case ; but we think that the 
old law forbidding the use of refreshments at all to jurors de
liberating upon a verdict, although relaxed materially from its 
early severity, has not yet so far yielded as to exempt them 
wholly from the control of the court in this particular. And 
we are of the opinion that the use of stimulating liquors by a 
jury deliberating upon a verdict in a criminal case, without 
first showing a case requiring such use, and procuring leave of 
court for that purpose, is a sufficient cause for setting aside a 
verdict found against the prisoner in such circumstances, 
whether the use was an intemperate one or otherwise.”

The respondent cites the following authorities not already 
referred to as opposed to the doctrine that the mere fact that 
the jury drank intoxicating liquors is sufficient to set aside the 
verdict, without a showing that it did or might have affected 
the result : Penal Code, § 1181, subd. 3 ; People v. Williams, 24 
Cal., 31 ; People v. Brannigan, 21 Cal., 339 ; People v. Symonds, 
22 Cal., 349 ; People v. Dennis, 39 Cal., 625 ; People v. Turner, 
id., 370; People v. Anthony, 56 Cal., 397 ; People v. Lyle, 4
Pac. Rep., 977 ; 1 Bish. Crim. Proc., § 999 ; State v. Caulfield,
23 La. Ann., 148; Davis v. People, 19 Ill.,/74; Thompson's 
Case, 8 G rat., 657; State v. Upton, 20 Mo., 398; Rowev. State, 
11 Humph., 492; Roman v. State, 41 Wis., 312; Westmoreland
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v. State, 45 Ga., 225 ; Kee v. State, 28 Ark., 155 ; Russell v. State, 
53 Miss., 382.

We have given these authorities our careful attention, and 
find that, while they support the general rule that misconduct 
of the jurjr should not avoid a verdict unless it appears to have 
injured the complaining party, in our judgment they do not 
shake the well-established and salutary rule above laid down, 
when applied to a capital case, where the misconduct occurred 
while the jury were actually deliberating upon their verdict.

Section 1181 of the Penal Code, relied upon by the respond
ent, provides (subdivision 3) that a new trial may be granted 
to the defendant “ when the jury has separated without leave 
of the court, after retiring to deliberate upon their verdict, or 
being guilty of any misconduct by which a fair and due con
sideration of the case has been prevented.” It is urged upon 
us that the section referred to sets forth and limits the kind of 
misconduct for which a new trial may be granted, and that to 
authorize the setting aside of the verdict it must affirmatively 
appear that la fair and due consideration of the case is pre
vented. Sueh a construction of the statute would compel a 
defendant, in every case of this kind, to show affirmatively 
that he had been actually injured by the misconduct com
plained of. None of the cases cited go to that extent, and if 
they did, we should hot be inclined to follow them. That the 
jury in this case was, guilty of misconduct we presume none 
will deny. The wybngful act committed was one the direct 
tendency and natural consequence of which was to affect their 
capacity to perform their duties. Such being the nature of 
the misconduct complained of, and the act being committed 
at the most critical time in the trial, when a cool head and un
clouded brain was so essential to the preservation of the rights 
of the defendant, to allow the verdict to stand could not, in 
our judgment, be justified by any rule of law, reason or jus
tice.

Of the many cases cited by respondent there is but one 
where the punishment was death, and in none of them was the 
liquor drank while the jury were deliberating upon their ver
dict. In most if not all of them, it was conceded that the act 
was reprehensible, and should be punished ; but they say that 
as the act was committed at a time during the progress of the
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trial, when it affirmatively appeared that no injury could have 
resulted, the verdict shotflfl not be disturbed. Thus in Run- 
sell v. State, supra, the court said : “ No cause can be more 
baneful to the purity of a verdict than the use of intoxicat
ing drinks by the jury while engaged in their deliberations. 
Nothing can be more revolting to a sense of justice or of 
decency than the idea of the life or liberty of a citizen depend
ing upon the maudlin deliberations of drunken jurors. The 
parties in a civil suit, and a fortiori the defendant in a criminal 
prosecution, have the right to demand that the case shall be 
tried, not only by jurors who are not drunk, but by men whose 
minds are not even influenced or clouded by liquor. Intoxi
cating liquors as a beverage, therefore, should be rigidly and 
carefully excluded from the jury-room; and, if absolutely 
necessary for medical purposes, should be administered only 
in small potions, upon the prescription of a physician, and 
under the sanction of the judge. But, while the introduction 
of such liquohs in any other manner is highly censurable, and 
should be the subject of exemplary punishment, it will not 
vitiate the verdict, if it can be affirmatively shown not to have 
injuriously affected the deliberations of the jury. The trial 
lasted five days. The liquor was given to the jury on the 
night of the second and early in the morning of the third day. 
The state had not then closed its testimony in chief, nor the 
defendant commenced his. The quantity of liquor was small, 
and a portion of the second supply was drunk. Several of the 
jury are proved to have been affected by the spoilt beef, and 
it is stated that a number of them partook of the liquor. The 
quantity was therefore presumably insufficient to have seri
ously affected the minds of any of them. In addition, it was 
received at night and early in the morning, some hours be
fore they w’ere called upon in court to listen to testimony, and 
two days before they retired to consider their verdict. Lastly, 
it is proved that ‘their conduct during the whole trial was 
marked by great dignity, decorum and propriety.’ Under 
these circumstances, we think it may be fairly said that it has 
been affirmatively shown that the verdict was not affected by 
the liquor.”

In the case of People v. Lyle, supra, this court said : “ The 
legal presumption is that jurors perform their duty in accord-
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ance with the oath they have taken (People v. Williams, 24 
Cal., 31) ; and that presumption is not overcome hy proof of the 
mere fact that during the trial, which lasted over thirty days, 
two or three of the jurors, after the adjournment of the court 
for the day, drank a few glasses of liquor at the expense of the 
district attorney ; that one of them partook of a dinner at the 
house of the same olficer under circunjstancos which rendered 
the act of invitation necessary, and of a supper at the hotel of 
his associate counsel under like circumstances. Such acts, 
however improper or indiscreet, could not in themselves have 
affected the impartiality of any'one of the jurors, or disqualified 
him from exercising his powers of reason and judgment, and 
they will not warrant a court in setting aside a verdict.
‘ While the law,’ says Chief Justice Sharkey, ‘ is rigidly vigilant 
in guarding and preserving the purity of jury trials, yet it 
will not, for light or trivial causes, impugn the integrity of 
juries, or question the solemnity and impartiality of verdicts.’ 
11 are v. Stale, 4 How. (Miss.) 187. It is the settled rule that 
to warrant the setting aside of a verdict and granting a new 
trial, upon the ground of irregularities and misconduct of a 
jury, it must be either shown as a fact, or presumed as a con
clusion of law, that injury resulted from such misconduct. 
When it is clear that the party against whom the verdict has 
been found was not injured hy the misconduct, the verdict 
will not be disturbed.”

It must he conceded that this case supports the contention 
of the respondent, but the facts are so different that it should 
have hut little weight ; and so far as it declares, in general 
terms, that to warrant the setting aside of a verdict, and grant
ing a new trial, upon the ground of misconduct of a jury, it 
must be either shown as a fact, or presumed as a conclusion 
of law, that injury resulted from such misconduct, it is not in 
harmony with the cases on the question before us, nor does it 
coincide with our views on the subject, when applied to the 
circumstances of this case. In the case of People v. Gray, 61 
Cal., 164, 186 (decided by the court in bank, all of the justices 
concurring), it was said : “ It should be added here that, if it 
is necessary that intoxicating liquors of any kind should be 
drank by a juror, application for leave to do so should be made 
to the court, who can make such allowance as will be proper.

29
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Jurors should not be allowed to judge for themselves in this 
matter. A defendant in a criminal gAse should not be called 
on to consent ; and in any case when the party consents, if the 
juror becomes intoxicated, the verdict should not stand. The 
purity and correctness of the verdict should be guarded in 
every way, that the administration of justice should not be 
subjected to scandal and distrust.” And it was there held 
that liquors furnished the jury were not suitable food such as 
they were allowed to have by section 1136 of the Penal Code. 
The court below should have granted the defendant a new 
trial on this ground.

4. The appellant complains of one of the instructions of 
the court, in which it was attempted to define the right of 
self-defense. This instruction, taken alone, may be subject to 
criticism; but, taking the instructions as a whole, we think the 
law on that point was fully and fairly stated.

5. The appellant asked leave of the court to cross-examine 
the parties who filed affidavits in support of the verdict of the 
jury, which was denied, and this is urged as error. The de
fendant was not entitled to such cross-examination as a matter 
of right. The court might, in its discretion, have allowed it, 
but the refusal to do so was not error.

Judgment and order reversed, and cause remanded for a new 
trial.

We concur: Thornton, J ; Siiarpstein, J.

Beatty, C. J. I concur in the judgment and in the opinion 
^ of Mr. Justice Works, except upon one point. It appears that 

after the case had been submitted to the jury, and they had 
been for three or four hours deliberating of their verdict, they 
were by direction of the court sent in custody of two sworn 
officers to dinner. They were taken by the officers to a pub
lic French restaurant, where, in accordance with the invari
able custom of the place, they were served with six quart 
bottles (a half-bottle each) of California claret, which they 
consumed with their dinner, and a small modicum of brandy, 
which they used with their coffee. In other words, they had, 
under the sanction of the court, and in the presence and cus
tody of its officers, an ordinary dinner in a respectable house, 
embracing only the usual concomitants of that meal at that
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place. As to whether the jurors were at all affected by the * 
wine and brandy so partaken, the affidavits were conflicting, 
but certainly there was ample evidence to warrant the judge of 
the superior court in finding that none of them were affected ; 
and unless we are warranted in holding, as mere matter of law, 
that any drinking of wine by a jury, after retiring for delibera
tion, however moderate, and whether sanctioned by the trial 
court or not, is misconduct/^/* se, or unless we can find as mat
ter of fact that men who use wine and brandy in the manner 
and to the extent these jurors did, and as thousands of men do 
every day without impeachment of their sobriety or decorum, 
are thereby necessarily deprived of their ordinary judgment and 
discretion, we cannot say that this jury was guilty of miscon
duct, or the defendant prejudiced in this particular. There is, 
it seems to me, a clear distinction in principle between this case, 
in which the jurors did, openly, and without attempt at con
cealment, what was apparently, if not expressly, authorized by 
the trial court, and that class of cases in which jurors have them
selves clandestinely conveyed intoxicating liquors into the jury- 
room, or where, with their connivance, it has been smuggled in 
by other unauthorized persons. In such cases the means of pro
curing the liquor amounts in itself to grave misconduct, and * 
evinces a total disregard on the part of the jurors of their ob
ligations 'and the rights of the parties. By reason of this 
distinction, we arc not, in my opinion, constrained by the 
authorities to hold, and I am unwilling to say, that the jury 
in this case was guilty of misconduct.

I dissent : McFarland, J.

Note.— Contrary to the rule announced above, it has been held that the 
mere partaking of intoxicating liquors by members of a jury during their 
deliberations will not vitiate the verdict unless it be further shown that the 
use of the liquor effected intoxication, partial or complete. State v. Brous
sard, 41 La. Ann., 81 ; Burgess v. The Territory, 8 Mont, 57 ; Ruler v. The 
State, 26 Tex. App., 834 ; State v. Batxr, 74 Ma, 292. But it was held in 
New York that where a juror drank brandy, though in a trifling quantity, 
as medicine, the verdict should be set aside Brant v. Fowler, 7 Cow., 562.
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State v. Sutton.

(116 Ind., 527.)

Kidnaping : Indictment — Fraudulent intent

1. Revised Statutes of Indiana, section 1915, provides that whoever kidnaps
or forcibly or fraudulently carries off from his place of residence, or 
arrests or imprisons, any person with intent to have such person carried 
away from his residence, unless in pursuance of the laws of Indiana or 
the United States, is guilty of kidnaping. Held, that a count in an indict
ment charging that defendant did carry away forcibly from his resi
dence one K., and that the arrest was not in pursuance of the laws of 

' Indiana or the United States, but not alleging that it was with the in
tent of having such person carried away from his residence, is bad.

2. A second count charging in addition that the felonious and fraudulent
arrest was made with the felonious and fraudulent intention of carry
ing K. from his residence is good.

Appeal from circuit court, Dubois county ; Oscar Welborn, 
judge.

John L. Bretz and The Attorney-General, for appellant. 
t J. K McCullough and T. II. Dillon, for appellee.

Elliott, C. J. The indictment professes to charge the ap
pellee with the offense of kidnaping as defined in section 1915 
of the Criminal Code.

The first count thus charges the offense : “ That Auzley Sut
ton, on the 5th .day of April, 1886, at the county and state 
aforesaid, did then and there feloniously, forcibly and fraudu
lently carry away from his place of residence and imprison Joel 
It. King, forcibly and against his will ; that said forcible and 
fraudulent arrest of him, the said Joel R. King, was not then 
and there in pursuance of any law of the state of Indiana, nor 
in pursuance to any law of the United States.”

If this count of the indictment does, as the state contends, 
employ the words of the statute, or equivalent words, it is 
good. It has long been the rule in this state, as well as else
where, that an indictment which charges an offense in the 
words of the statute, or in words of equivalent meaning, is 
sufficient. State v. Smith, 74 Ind., 557, and cases cited, 558; 
Gillet, Crim. Law, 132a, and authorities cited in note.

This rule applies to the crime of kidnaping. Mr. Bishop
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says : “ In practice most of our indictments for this offense 
are on statutes, in which case the pleader’s special concern 
will be to follow the statutory terms.” 2 Bish. Grim. Proc., 
§ 6D2. In State v. Me Roberts, 4 Blackf., 178, the rule was ap
plied to a case of kidnaping, the court saying: “ This descrip
tion of the offense agrees with the language of the statute and 
is therefore sufficient.”

The count under immediate mention is in some respects 
stronger than the statute, for it charges that the carrying 
away was felonious. The word “ felonious ” is one of great 
power. Carder v. State, 17 Ind., 307j Weinzorpjlin v. State, 7 
Blackf., 186.

Taken in connection with the otheV words of the indictment 
it charges that the act of the appelles was a criminal wrong, 
and excludes any presumption or inference of its lawfulness. 
If this count of the indictment does charge that the defendant 
feloniously and unlawfully carried Joel It. King from his resi
dence, and that he did not carry him from it pursuant to any 
law of the state or nation, it must be held to sufficiently show 
that it was done without legal excuse or justification. The 
statute does not make it an element of the offense that the 
person seized shall be carried out of the state or out of the 
county. If he is unlawfully and feloniously carried away from 
his residence the offense is complete. State v. Rollins, 8 N. II., 
550. It is said by appellee’s' counsel that two Offenses are 
defined by the statute : “First. Whoever forcibly or fraudu
lently carries off or decoys any person from his place of resi
dence, unless it be in pursuance of the laws of this state or of 
the United States, is guilty of kidnaping. Second. Whoever 
arrests or imprisons any person with the intention of having 
such person carried away from his place of residence, unless 
it be in pursuance of the laws of this state or of the United 
States, is guilty of kidnaping.”

We think that counsel have admirably stated the true con
struction of the statute so far as they have gone, but we are 
inclined to think they have not gone far enough. We are also 
inclined to agree in their suggestion that “ we suspect that 
the question of whether the arrest was lawful or unlawful 
signifies but little,” but we cannot entirely concur in their 
ultimate conclusion. Our judgment is that the offense, as de-
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fined by one branch of the statute, is complete if the person 
is feloniously carried away from his residence, unless the act 
is done pursuant to some state or federal law, and that an ar
rest or an imprisonment not made pursuant to such laws con
stitutes the offense under the other branches of the statute, if 
either is made with the intention of carrying the person from 
his residence.

The clause which reads : “ And said false and fraudulent ar
rest of him, the said Joel R King,” must be construed with 
its associated words and clauses, but when thus construed it 
does not refer to the carrying away, but to the arrest; for it 
is antecedently charged that there were two acts,— an arrest 
and a carrying away,— so that the clause must be held to refer 
to the act it expressly designates, that is^ the arrest. To make 
the first count sufficiently charge the offebse other words must 
be added, for it must be shown that the arrest was unlawfully 
made for the purpose of carrying away the person arrested 
from his residence. It must, in other words, be made to ap
pear that the arrest was made with the intention “ of having 
such person carried away from his residence, for so the stat
ute provides.” A defendant maf make a fraudulent, felonious 
and forcible arrest and yet nit be guilty of kidnaping, and 

Xall that this count of the indictment properly charges on this 
immediate point is that there was a fraudulent and felonious 
arrest not| made pursuant to any state or federal statute. It is 
therefore bad, for it does not charge an unlawful arrest with 
the specified unlawful intention, nor does it charge that the 
carrying away was not pursuant to any statute of the state 
or of the United States.

The charging part of the second count reads thus : “ That 
Auzley Sutton, on the 5th day of April, 1886, at Dubois county, 
in the state of Indiana,did then and there feloniously, forcibly 
and fraudulently arrest Joel It. King, with the felonious and 
fraudulent intention of carrying him, the said Joel It. King, 
forcibly and against his will from his place of residence, said 
forcible and fraudulent arrest not being then and there made 
in pursuance of any law of this state or of the United States.”

Much that we have said in discussing the first count applies 
to the second, and if our previous conclusions are correct the 
latter count is good, for it adds the words lacking in the first,
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as it charges that the felonious and fraudulent arrest^cas made 
with the felonious and fraudulent intention of carrying King 
from his residence. The construction placed upon the statute 
by appellee’s counsel is, as we have said, correct as far as it 
goes ; but it does not go far enough, inasmuch as it omits the 
statement which the uke of the word “or” between the words 
“ arrest ” and “ imprison ” makes necessary. The word “ or ” 
makes it necessary to add that one who feloniously atrests or 
who feloniously imprisons another with the “ intention of car
rying him away from his residence ” is guilty of kidnaping. 
If a defendant arrests or if he imprisons another with the felo
nious intention designated he is guilty ; for it is not necessary 
that he should both arrest and imprison, since, if he does either 
of these acts with the felonious intention of carrying away, 
the offense is complete. As it is here charged that the act 
and the intention concurred, the second count is good, and the 
court erred in sustaining the motion to quash.

Judgment reversed, with instructions to overrule the motion 
to quash the second count of the indictment.

Note.— Statement of the offense.— It is generally sufficient to state an of
fense in the language used in the statute defining the crime. As said by 
Judge Folger in Plwlps v. People, 72 N. Y., 349: “If the indictment avers 
the offense as the statute defines it, the averment is sufficient ; for the rule 
is that while in framing an indictment on a statute all the circumstances 
which constitute the definition of the offense in the statute itself, so as to 
bring the accused precisely within it, must be staled, yet no other description 
of the thing in which the offense was committed is necessary to be stated 
than that contained in the statute itself.” See Elkhnrdt v. IJeople, 83 N. Y., 
402. The same rule is also laid down in the recent case of People v. West, 
106 N. Y., 293. And in State v. Ah Sam, 14 Oreg., 347, it is said : When the 
statute sets out what act shall constitute the offense, it is generally sufficient 
in the indictment to charge the defendant with acts coining fully within 
the statutory description in the substantial words of the statute, without any 
further expansion of the matter.

The United Suites supreme court usually decides cases which come before 
it with greatar care and investigates the questions involved with more thor
oughness than the state courts. And as this coiyt has passed upon cases in
volving the sufficiency of indictments foundetf upon statutes, we beg leave 
to refer to a few of those cases in this connection. In United States v. Mills, 
7 Pet, 138,142, it was said : “ The general rule is that in indictments for mis
demeanors created by statute, it is sufficient to charge the offense in the 
words of the statute. There is not that technical nicety required as to form 
which seems to have been adopted and sanctioned by long practices in cases 
of felony, and with respect to some crimes, where particular words must be



I

456 AMERICAN CRIMINAL REPORTS.

used, iyid no other words, however synonymous they may seem, can be sub
stituted. But in all cases the offense must be set forth with clearness, and 
all necessary certainty to apprise the accused of the crime with which he 
stands charged.” Iu United States v. Simmons, 96 U. S., 860, 363, the court, 
speaking by Mr. Justice Harlan, held that “when the offense is plainly 
statutory, it is, ‘ as a general rule, sufficient in the indictment to charge the 
defendant with acts coming within the statutory description in the substan
tial words of the statute, without any further expansion of the matter.’ 
. . . But to this rule there is the qualification, fundamental in the law of 
criminal procedure, that the accused must be apprised in the indictment 
with reasonable certainty of the nature of the accusation against him, to the 
end that he may prepare his defense and plead the judgment as a bar to any 
subsequent prosecution for the same offense." So in United States v. Carll, 
105 id., 611,613, it was said by Mr. Justice Gray, speaking for the court, that 
“in an indictment upon a statute it is not sufficient to set forth the offense 
in the wordsof the statute, unless those words of themselves fully, directly and 
expressly, without any uncertainty or ambiguity, set forth all the elements 
necessary to constitute the offense intended to be punished ; and the fact 
that the statute in question, read in the light of the common law and of 
other statutes on the like matter, enables the court to infer the intent of the 
legislature, does not dispense with the necessity of alleging in the indictment 
all the facts necessary to bring the case within the intent.” In United 
States v. Pond, 2 Curt C. C., 265, the rule was thus stated by Mr. Justice 
Curtis : “ It must lie remembered that this is an indictment for a misde
meanor created by the statute, and that in general it is sufficient to describe 
such an offense in the words of the statute, unless they embrace cases which 
it was not the intention of the legislature to include within the law. If they 
do, the indictment should show that this is not one of the cases thus ex
cluded.” For a further discussion as to the law in respect to kidnaping, 
see Abduction, supra.

State v. Powell.

(103 N. C„ 424.)

Larceny: What constitutes — Not necessary that the taking be secretly
done.

1. While secrecy is the usual evidence of a felonious intent when one takes
the goods of another, it is by no means the only evidence of such 
intent

2. Prosecutor dropped some money and the prisoner caught it up. Prose
cutor asked for the money, whereupon prisoner said : “ Oh, hell ! You 
ain’t going to get this money." Prosecutor started toward prisoner, and 
prisoner put his hand to his breast and threatened to kill prosecutor if
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he followed him. Held, that "t was proper to instruct the jury that 
it was for them to say whether the taking of the money was with a 
felonious intent or not ,

3. The ownership of property stolen can be charged in an indictment for
larceny as being in a bailee.

4. A bill of indictment charging A. with larceny, and containing a count
against R for aiding, etc., will be sustained, it not being shown how A. 
■was prejudiced thereby.

Indictment for larceny tried before MacEae, J., at January 
term, 1889, of Northampton superior court.

The indictment charged the defendant Eobert Powell, and 
one William Bailey, with the larceny of $20, the property of 
John Whitaker, and contained a second count charging said 
William Bailey with aiding, etc., said Powell in stealing, etc., 
the same $20. .

Powell pleaded not guilty and was put on his trial? Bailey 
was not tried. J

John Whitaker, a witness for the state, being the person 
whose money was alleged to have been stolen, testified in sub
stance as follows : On a certain day he went to Weldon for 
some bagging and carried with him about $40, the property of 
Mrs. Coker, to get it changed for her. William Bailey saw 
him with the money and watched him pretty closely until he 
got through trading. Witness and Bailey left Weldon to- 
-“*her and crossed the bridge. While crossing the bridge
TvUness saw the defendant Powell about thirty yards ahead. 
After crossing the river witness proceeded to count his money, 
of-which he had some silver and $20 in “greenbacks.” t He 
commenced to put the silver in a sack, and in doing this 
dropped the $20 in “ greenbacks,” which consisted of four 
tive-dollar bills. The defendant Eobert Powell caught it up— 
the four live-dollar bills that had been dropped. “ I asked 
him for it like a gentleman, and he said: ‘ Oh, hell! You ain’t 
going to get this money.’ 1 run my hand in my pocket for 
my knife. Bailey held me. Defendant went off with the 
money. I got loose fron/ Bailey and started after defendant. 
He put his hand to his breast and threatened to kill me if I 
followed him.” Witness then went back to Weldon and had 
the defendant arrested. On cross-examination he said^that 
some of the money was his and some was Mrs. Coker’s, and he 
could not exactly tell whose money the four live-dollar bills
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were. He had some money and he carried some for Mrs.
\ Coker to get it changed. Had paper money of his own when 

he went to Weldon ; t hought he had a bill as large as $10. He 
denied the truth of the matters testified to subsequently by 
the defendant.

Robert Powell appeals from a conviction for larceny.
For the state, the Attorney-General.

Shepherd, J. The defendant contends that lie is not guilty, 
because “ there was no artifice to conceal the fact that he had 
gotten the money in his possession; that there was no effort 
to conceal the fact of the taking, and that the prosecutor knew 
who had his money and against whom to bring his action.” 
For these positions he relies upon State v. Deal, 64 N. C., 270, 
and State v. Sowls, Phil. (N. C.), 151. The proposition is that 
there can be no felonious intent where the taking is done 
openly, and there is no effort to conceal.

State v. Deal, supra, is a leading case in this state upon the 
subject of felonious intent in larceny, and, while the conclusion 
reached by the court is generally regarded as correct, much that 
is said in the opinion has been questioned, and the doubts which 
have arisen have been greatly strengthened by the forcible 
dissenting opinion of Mr. J ustice Rodman. It will be observed 
that, in addition to there being no effort to conceal in that 
case, there was another element, which was sufficient to have 
entiled the defendant to a new trial. That was, as the learned 
chief justice says, “ a seeming excuse for the artifice by which 
ho (Deal) got possession of the note.” “ The defendant alleged 
that the title to the land for which he had executed the note 
was not good, for that it was subject to a dower right, and, 
being dissatisfied with this state of things, he resorted to a 
trick to get hold of the note, for the purpose of canceling it.” 
The trial judge did not submit this view to the jury, and the 
defendant was thus deprived of this “seeming excuse” for 
his conduct. We think that this view of the case had much 
to do with the decision of the court, and in this we are sus
tained by Wharton’s Criminal Law (vol. 2, § 1787), where the 
author, speaking of State v. Deal, says: “It was held that this 
was not larcency, larceny implying stealth, and this being a 
forcible taking, under color of right.”
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We shall not attempt to “ run and mark ” the shadowy line 
between trespass and larceny, but we cannot yield our assent 
to the inference drawn by the defendant, from the language of 
the opinion, that there can be no case of larceny unless there 
is an effort to conceal on the part of the offemder. The lan
guage quoted in the opinion, from Judge Henderson, has 
never passed into judicial decision, and we have been unable 
to find in our edition of Foster (cited in State v. Sow!,*, mpra), 
anything in support of the doctrine that the taking must be 
done in such “ a manner as to show an intent to defraud the 
owner by concealing from him who took it, so that he shall 
not know what has become of his property, and against whom 
to bring his action to recover it.” As far as our investiga
tions have extended, we have found no such criterion laid 
down in any of the books. True, Mr. Wharton, in his Crim
inal Law (vol. 3,187G), states that, where the taking is openly 
clone, it is but a tres|Kiss; and perhaps similar expressions may 
be found in other modern works ; but, upon reference to the 
notes, it will he seen that they are based upon Hale’s Pleas of 
the Crown, 509, where it is said that, if the taking is done 
openly, it “curries with it an evidence only of a trespass.” 
Hut these authors fail to add the following language of Lord 
Hale, used in the same connection: “ But, in cases of larceny, 
the variety of circumstances is so great, and the complications 
thereof- so mingled, that it is impossible to prescribe all the 
circumstances evidencing a felonious intent, or the contrary; 
but the same must be left to the due and attentive consid
eration of the judge and jury, wherein the rule is, in dubiis, 
rather to incline to acquittal than conviction.” “From which 
it seems," says Judge Rodman, “ that Lord Hale did not think 
an open manner of taking inconsistent with larceny, bulpnly 
a circumstance from which the jury might infer the absence 
of felonious intent.” We freely concur with the chief justice 
and Judge Henderson that a prominent feature of larceny is 
“ that the act be done in a way showing an intention to evade 
the law — that is, not to let the owner know who took his 
property ; ” hut we cannot agree that this is the only way the 
felonious intent may be manifested in larceny, any more than 
that concealment, as the chief justice suggests, is necessary in 
robbery. Tlt is true, as Blackstone says (4 Com., 232), that
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“ the ordinary discovery of a felonious intent is where the 
party doth it clandestinely, or, being charged with the fact, 
denies it; but this is by no means the only criterion of crimi
nality, for, in cases that may amount to larceny, the variety 
of circumstances is so great, and the complications thereof so 
mingled, that it is impossible to recount all those which may 
evidence a felonious intent or animus furandi; wherefore 
they must be left to the due and attentive consideration of the 
court anu jury.” To the same effect is that accurate and dis
criminating writer, Mr. Chitty, who, in his third volume 
(p. 927) of Criminal Law, says that “the openness and noto
riety of the taking, where possession has not been obtained 
by force or stratagem, is à strong circumstance to rebut the 
inference of a felonious intention (1 llale, P. C., 507 ; East, 
P. C., 661, 662); but this alone wil' not make it the less 
a felony. Kel., 82; Chiffer's Case, 2 Ld. ltaym. 276; Bealy v. 
Satnpson, 2 Vent., 94.” On page 926 he says : “ W here the 
taking exists, but without fraud, it may amount only to a 
trespass. This is also a point frequently depending on cir
cumstantial evidence, and to be left for the jury’s decision.” 
East, P. C., 662, after speaking of the evidences of felonious 
intent, says: “And the circumstance of the party’s offering 
the full value or more at the time ought to be left to them 
(the, jury) to show that his intention ivas not fraudulent, and 
so not felonious; for it does not necessarily follow, as a con
clusion of law, that, if the value of the thing taken be offered 
to be paid at the time, the intentai* therefore not felonious, 
though it is, I apprehend, pregnant evidence of the negative.” 
3 Greenl. Evid., § 157, sustains the view that the mere fact 
of the taking being without conce,aiment is evidence which 
should be left to the jury. He says that it “would be preg
nant evidence to the jury that the taking was without a felo
nious intent.” In Vauyhn's Case, 10 Uratt. (Va.), 758, the" 
defendant was held guilty of larceny of his bond, under cir
cumstances similar to tl^ose in State v. Beat, Moncure, J., dis
sented, on the ground that the bond was given Tot land ; that 
there was a controversy about the boundaries, etc.Aand that 
this, in connectidfTxvith the open manner in widen it was 
taken, showed that there was no felonious intent. He ex
pressly admits that concealment is unnecessary. “ It is true,”
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he says, “ that secrecy, though a usual, is not a necessary, ^ 
attendant of larceny, which may be and sometimes is com
mitted openly.” None of the definitions of larceny require 
that the taking be done secretly. It must be done, says 
Fost. C. L., 124 (McDanieVa Case), “with a wicked, fraudu
lent intention, which is the ancient known definition of lar
ceny. Fraudulenta obtredatio rei aliéné invito dominoLord 
Hale (P. C., 508) says: “As it is cep it and aspartavit, so it 
must be felonipe or animo furandi, otherwise it is not fel
ony; for it is the mind that makes the taking of another’s 
goods to be a felony or a bare trespass only ; but because the 
intention and mind are secret, the intention must be judged by 
the circumstances of the fact. . . . The felonious intent 
or animus furandi means an intent fraudulently to appropri
ate the goods. . . . Whether the intent existed or not is 
entirely a question for the jury, which, as in all other cases of 
intent, they must infer from the words or acts of the defend
ant or the nature of the transaction.” 2 Arch. Crim. Pr. &
PI. (6th ed.). .866, 367. In his Pleading and Evidence (3d Am. 1t 
ed., 173) Archbold thus defines “felonious intent:” “But 
‘ larceny,’ as far as respects the intent with which it is com
mitted, . . . may perhaps be correctly defined thus:
Where a man knowingly takes and carries away the goods of 
another without any claim or pretense of right, with intent 
wholly to deprive the owner of them, and to appropriate or 
convert them to his own use.”

These authorities, we think, conclusively establish that, while 
secrecy is the usual evidence of the feloniomKfnTentTltxjs by 
no means the only manner in which it nuty be proved. In 
our case every ingredient of Mr. Archbold/s definition is pres
ent. The defendant knowingly took they goods of another, 
and he made no pretense whatever of any claim or right to 
them. It is shown as clearly as any fact can be shown that 
he intended to wholly deprive the owner of them and to 
appropriate them to his own use; and yet it is insisted that, 
because he showed such a reckless disregard of the conse
quences of his outrageous act, he could not, as a matter of 
law, have a fraudulent or felonious intent. The defendant, 
according to the testimony of the state, “ catches up’’the 
money of the prosecutor. When it is demanded he says to
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the pro&cutoy : “Oh, hell! you ain’t going to get this money.” 
His companion holds the prosecutor when he attempts to re
gain the possession. The defendant walks off with the money 
and when finally the prosecutor releases himself and starts in 
pursuit, the defendant puts his hand to his breast and threat
ens to kill him if he continues to follow. We think these cir
cumstances afford strong evidence that there existed in the 
mind of the defendant a fraudulent, a felonious, intent. Such 
open taking, where there is neither force nor stratagem, is 
very unusual, and as we have seen is a “pregnant” circum
stance in favor of the non-existence of the felonious intent. 
Strong evidence, therefore, is necessary to sustain a conviction 
in such cases. The circumstances deposed to by the prose
cutor clearly pointed to the existence of a felonious inteni 
and we cannot but think that, if the facts of this case Wh 
been presented to the late dist inguished chief just ice, he would 
have unhesitatingly sustained his honor in submitting them 
to the jury. ’

The principles we have declared dispose of exceptions 1, 2, 
3 and 6. Exception 4 is without merit. The prosecutor, it 
appears, was thé bailee of Mrs. Coker, and therefore had a 
special property in the money. See State v. Allen, 103 N. C., 432, 
decided at this term, and the authorities cited. We are un
able to see'how the rights of the defendant were injuriously 
affected by the count against Bailey. It seems that he was 
not tried with this defendant, and there is nothing in the rec
ord to suggest that this defendant was in any way prejudiced. 
There is no error.

Note.— See Queen v. Kenny, 3 Am. Cr. R., 444 ; Queen v. Brittleton, 4 id, 
603.
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State v. Hall.

(70 Iowa, 85.)

Larceny : Obtaining possession of property by fraud.

Where the owner of goods parts with their possession without the pur
pose of parting with the property therein, and expects their return or 
disposition according to his direction, or expects payment for them to 
complete a sale thereof, the taking and conversion with the felonious 
intent to deprive the owner of the goods is larceny. So, if possession 
of the goods is obtained by a trick, artifice or false pretense, with the 
felonious intent on the part of accused to convert them to his own use, 
he is guilty of larceny. Accordingly, held, in this case, that where de
fendant obtained from his tailor's employee finished garments, upon the 
pretense that he would pay for them when he got to his room, whither 
he invited the employee to accompany him, but when he arrived at 
what he falsely represented to be his room, he, by a trick, escaped from 
the employee, taking the garments with him without paying for them, 
and disappeared, he was guilty of larceny.

Appeal from district court, Pottawattamie county ; C. F. 
Loofliourow, judge.

Defendant was indicted and convicted of larceny. He now 
appeals to this court.

Wright, Baldwin tfe Haldane, for appellant.

Beck, J. 1. The undisputed facts of the caie are these : De
fendant employed a tailor in Council Bluffs to furnish the 
materials and make for him an overcoat and a pair of pantaloons. 
When the garments were finished he went to the tailor’s shop 
and tried on the overcoat, which proved quite satisfactory. 
He stated that he did not have money enough to pay for the 
clothing, hut would have in a few days. He did not ask for 
credit. The tailor did not offer to give him credit, and re
placed the garments where finished work was kept. In three 
or four days thereafter thedefendant returhed at night, when 
the tailor was absent, and the shop was in charge of an em
ployee. He said he wanted the garments. The employee pro
ceeded to get them, and defendant took out his pocket-book 
and counted out the money to be paid for them. He tried on 
the overcoat, and approved it. He then said he did not have 
quite enough money to pay for the garments, and asked the
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employee to wrap up the garments and go -with him to his room, 
where he would pay for the clothing. The employee complied, 
and defendant wore the overcoat and took the other garment. 
When he reached a stairway on the street he said to the em
ployee, “ Wait here a minute, and I will go upstairs and get the 
key of my room.” He left the employee and went up the stairs, 
and this was the last seen of him that night. The employee 
searched for him without avail, lie left his old overcoat in 
the tailor-shop, saying he would return for it the next morning, 
which he did not do. At that time lie had a room in Omaha, 
where he was arrested for this offense.

2. Where the owner of the goods parts with their possession 
without the purpose of parting with the property therein, 
and expects their return or disposition according to his direc
tion, or expects payment for them to complete a sale thereof, 
the taking and conversion with the felonious intent to deprive 
the owner of the goods is larceny. So, if possession is obtained 
by a trick, artifice or false pretenses, with the felonious intent 
on the part of the accused to convert them to his own use, he is 
guilty of larceny. These are familiar rules of the law. See 
Wat. Criin. Dig., p. 373, § t); p. 377, §§ 47-53.

3. The evidence clearly brings defendant’s case within these 
rules. It is shown beyond dispute that his purpose was to 
obtain the garments without the tailor's assent, and thus, in 
the rogues’ dialect, “ beat him out of his money.” The cheat 
and trick resorted to by defendant have often been practiced 
by this class of fellows, but are none the less criminal. The 
very moderate term in the penitentiary given to defendant by 
the court below will serve to teach rogues of defendant's c^ass 
that it is no safer to commit larceny by deceit, trick, and the 
abuse of confidence which tradesmen are authorized to put in 
their customers, than by stealthily taking property with intent 
to steal it. The instructions given to the jury accord with the 
views we have expressed. In our opinion the judgment of the 
district court ought to be affirmed.

Note.— /Possession obtained by fraud.—While the facts in the above case 
very nearly reach the *• shadowy line ” between false pretenses and larceny 
there is no doubt but that the decision is borne out by the great weight of 
authority. The case of The People v. Rae, 66 Cal., 428, illustrates clearly the 
difference between the two last-named offenses. In that case the defendant 
in company with a confederate, who passed by the name of Turner, boarded



STATE v. HALL 465

an emigrant train of the Central Pacific Railroad Company, and engaged 
the prosecuting witness, who was a passenger on the train, in conversation. 
He represented himself to be a dealer in furs, and said he was traveling on 
the emigrant train because of the convenience it afforded him of stopping 
along the route for the transaction of his business. He asked the prosecut
ing witness if he knew a Mr. Turner, of the firm of Turner & Co., of Boston, 
and told him he had telegraphed Turner to meet him at the point the train 
then was, but had not seen him. Just as the prosecuting witness answered 
that he did not know such a man, the pretended Turner opportunely ap
peared in the car, when defendant looked up and' said, “ Oh, here is the 
gentleman coming now." Defendant introduced his confederate to the 
prosecuting witness. The confederate then said to the defendant, “ I got 
your telegram, and I have got your goods all fixed up/’ Defendan^replied : 
“I am very glad. How are you sending them,— by express?” The con
federate replied: “Yes, by express. No, by transfer; they will not touch 
any unless prepaid.” Defendant then produced two currency notes, saying 
that was all the change he had, and that he did not know how he was going 
to arrange the matter unless Turner could change “ this bill ; ” at the same 
time producing what bore a slight resemblance to a United States bond for 
$1,000, with coupons attached. Turner said he could not change it, when 
defendant asked the prbsecuting witness how much money he had, who re
plied that he had about $100 or so. Defendant then said he was in a bad fix 
and did not know what he was going to do, and then asked the prosecuting 
witness to let him (defendant) have what money he had, until he (defendant) 
could go to the baggage-car and get what money he wanted, and that they 
could settle up as they went along ; at the same time offered the prosecuting 
witness the pretended bond as temporary security. In response to that 
request, the prosecuting witness handed defendant $160 of his money, and 
defendant, saying that he would be back in half an hour, and asking the 
prosecuting witness to retain his seat for him in tfte meantime, left the car. 
Of course, instead of returning, he left the train with the money and his 
confederate.

"It is claimed for the appellant that the offense thus committed was not 
larceny, but the obtaining of money by means of false pretenses. The 
distinction between the two crimes is sometimes very narrow, but yet it is 
well defined. Where, by means of fraud, conspiracy, or artifice, possession 
of the pro]>erty is obtained with felonious intent, and the title still remains 
in the owner, larceny is established. While the crime is false pretenses, if 
the title as well as the possession is absolutely parted with, no one, we pre
sume, would seriously deny the sufficiency of the evidence to justify the 
finding of a felonious intent on the part of the defendant in taking the 
money in question ; and, under the circumstances of the case, there can be 
as little doubt of the proposition that there was no intention on the part of 
the prosecuting witness to part with his ownership of the money. The 
criminal and fraudulent conduct of the defendant and his confederate in no 
way operated a transfer of the title to them, or either of them, or at all 
changed the ownership of the money : it remained the money of the pros
ecuting witness. In Com. v. Barry, 124 Mass., 325, there was evidence that 
as A. was passing a bar-room, the defendant, a girl, called him in, and he, 
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at her request, gave her money to buy a bottle of brandy. They went up 
stairs together, and she said this bottle wohld not be enough for the night, 
and asked for more money with which to buy another bottle. A. there
upon gave her a twenty-dollar bill to get a quart of brandy, the price of 
which was three dollars, not expecting to receive the bill back, but the 
change, after deducting the price of the brandy. The defendant went out 
and soon returned with another girl, saying she could not get it The other 
girl said she knew where to get it and the two girls went out and he saw 
no more of them or his money. Upon this evidence the supreme court of 
Massachusetts had no difficulty in holding the defendant properly convicted 
of larceny. In principle that case is like tlmt now here. Still closer as re
spects the facts, and therefore more directly in point, is the case of Loom in 
v. People, 67 N. Y., 322. There it appeared that Lewis, one of the prisoners, 
made the acquaintance of Olason, the prosecutor, and, under the pretense 
that he had a check for $500 he desired to get cashed at a bank, invited Ola
son to go \jith him. He led him into a saloon, where was the prisoner, 
Loomis, whom the evidence showed to be a confederate of Lewis. Lewis 
proposed to Loomis to throw dice ; they did so for $5, and Loomis lost They 
then proposed to throw for $100. Lewis asked Olason to lend him $90, say
ing, • I am sure to beat him again, and you can have your money back. If 
I do lose I have got the check for $500, and we will go up to the hank and 
get the check cashed and you can have the money.' Olason let him have 
the $90. The dice were thrown and Lewis lost Olason insisted on the re
turn of the money. The purported check was then put up against $100, and 
Lewis again lost Loomis and Lewis thereupon went away. The court 
charged the jury, in substance, that if satisfied beyond a reasonable doubt 
that the two prisoners conspired fraudulently and feloniously to obtain the 
complainant's money and to convert it absolutely, without his consent and 
against his will, they could convict of larceny ; and it was held on appeal 
no error, and that the evidence was sufficieftt-to sustain the conviction ; the 
court observing : • It was a clear case of larceny, as marked and significant 
in its general features as if the prisoners had wrongfully seized and appro
priated it when first produced. The form of throwing the dice was only a 
cover, a device and contrivance to conceal the original design, and, so long 
as there was no consent to part with the money, does not change the real 
character of the crime. While the element of trespass is wanting, and the 
offense is not larceny, where consent is given, and the owner intended to 
part with his property absolutely, and not merely with a tem|x>rary posses
sion of the same, even although such consent was procured by fraud, and 
the person obtaining it had an animus furandi, yet, as is well said by a 
writer upon criminal law, “it is different where, with the animus furandi, a 
person obtains consent to his temporary possession of property and then con
verts it to his own use. The act goes further than the consent, and may be 
fairly said to be against it Consent to deliver the temporary possession is 
not consent to deliver the property in a thing, and if a person, animus fu
randi, avail himself of a temporary possession for a specific purpose, obtained 
by consent to convert the property in the thing to himself and defraud the 
owner thereof, he certainly has not the consent of the owner. He is there
fore acting against the will of the owner, and is a trespasser, because a tree-
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pass upon the property of another is only doing some act upon that property 
against the will of the owner.” In the case at bar there was no valid agree
ment to part with the money absolutely, and no consent to divest the owner 
of hih title. It was passed over for a mere temporary use at most, and, the 
legal title remaining in the owner, the conversion of it by the prisoners, 
within the rule cited, was larceny. The reports are of familiar illustrations 
of this rule, aa a reference to some of the leading cases will show.’ And the 
court proceeded to refer to many of them, which may be consulted by turn
ing to the case from which this extract is taken.

“ Sharpstein, J., dissented in a very strong opinion. He urged that in Smith 
v. People, 53 N. Y., Ill, the New York court of appeals says : 1 If by trick or 
artifice the owner of property is induced to part with the custody or naked 
possession to one who receives the property animo furandi, the owner still 
meaning to retain the right of property, the taking will be larceny ; but if 
the owner part with not only the possession, but the right of property also, 
the offense of the party obtaining them will not be larceny, but that of ob
taining goods by false pretenses.’ Also in an earlier case the same court said :
• The only question remaining in any case is whether the taking was with 
the consent of the owner ; for if so, although the consent was obtained by 
gross fraud, there is no larceny.’ Bassett v. Spofford, 45 N. Y., 387. And 
Bishop says : * Where the consent is as broad as the taking, going to the re
linquishment of the ownership in the property, it is effectual thouglvobtained 
by fraud ; in other words, by reason of the consent, even when procured by 
fraud, there is still no trespass, therefore no larceny.’ 3 Crim. Law, 811.

“In Frazier v. The State, 85> Ala, 17, it appeared that the defendant shot 
a hog in a thicket, and covered it with pine tops ; that he then went in com
pany with another to the owner of the hog, and told him that they had found 
one of his hogs killed in one of his fields ; that it was spoilt and unfit for use ; 
that the owner told him ho might have it for soap-grease ; that the owner 
found the hog at defendant's house the next morning and that it was not spoilt 
The court said : * It has been held that to shoot and then chase a hog witn 
felonious intent, over which the defendant was prevented from acquiring 
dominion, is not a sufficient caption and asportation to constitute larceny. 
Wolf v. State, 41 Ala., 413. On the other hand, a charge has been held to be 
correct which instructed the jury that if the defendant shot and killed, and 
then took hold of the hog, and cut its throat, this would constitute a taking 
and carrying away in the meaning of the law. Croom v. State, 71 Ala, 14. 
It is said, generally, that, to constitute the offense, there must lie a wrongful 
taking possession of the goods of another with the intent to deprive the owner 
of his property, either permanently or temporarily. The accused must have 
acquired dominion so as to enable him to take actual custody or control, fol
lowed by asportation, which severs the property from the possession of the 
owner to some appreciable extent The caption may be constructive, as when 
possession is obtained by trick, fraud or deception. If the defendant shot 
and killed the hog, with the larceny of which he is charged, in a pine thicket 
in the field, with felonious intent, and covered it with pine tops, in order to 
conceal it until he could return and secretly remove it and if he subsequently 
removed it in pursuance of the previous felonious intent there was, in the 
legal acceptance of the terms, a taking and carrying away sufficient to com-
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plete the offense, though the removal may have been with the consent of the 
owner, if such consent was procured by intentional misrepresentation and de
ception. State v. Wither son, 72 N. C., 876 ; Fulton t’. State, 13 Ark., 168. The 
charge requested by the defendant ignored these material facts, which there 
was evidence tending to prove, and was misleading.’

“ In the case of People v. Miller, 4 Utah, 410, the defendant asked the fol
lowing instructions : ‘If the jury believe from the evidence that the defend
ant took this property under color of right, and in good faith, believing it to 
be his property, there should be a verdict of not guilty, although it may 
afterwards turn out, and though the jury may believe it to be a fact, that 
the property belonged to Frederick Bird.’ This instruction the court re
fused as asked, and said : ' I charge you substantially as requested by coun
sel, with this exception : that if you find that he afterwards discovered it to be 
the property of Frederick Bird, and, after knowing that it was Frederick Bird's 
property, that he still retained it then, of course, he would be guilty.’ While 
the charge as given by the court is sustained by some of the authorities (see 
State v. Pucker, 8 Or.. 894 ; S. C., 84 Am. Rep., 590, and note), we think that 
the court erred, and that the great weight of authority is the other way. It 
is an elementary principle that ignorance or mistake in point of fact is, ip 
all cases of supposed offense, a sufficient excuse. 1 Bisli. Grim. Law, g 801 ; 
1 Whart Grim. Law, g 884. In order to convict of larceny, the jury must 
be satisfied that the taking of the property was with a felonious intent It 
is not sufficient to find that after the taking, it was converted to the use of 
the defendant with a felonious intent It is necessary to find that the in
tent to steal existed at the time of the taking. No subsequent felonious in
tent will suffice. Wilson v. People•, 89 N. Y., 459 ; People v. Clifford, 14 Nev., 
72; Reg. v. Hore, 8 F. & F., 815; S. C., Jac. Fish. Dig., 8387 ; Rex r. Leigh, 2 
East P. C., 694; S. C., 57 Am. Dec., 275, and cases cited; Ex parte Kenyon, 
6 Dill, 889; S. C., 12 Myer, Fed. Dec., 809; Phelps v. State, 55 111, 334 ; State 
v. Wood, 46 Iowa, 116.” See, also, Wilson v. The State, 1 Port (Ala.), 118; 
Com. v. Collins, 12 Allen, 181 ; Sta*e r. Brouni, 25 Iowa, 561 ; State v. Lin- 
denthal, 5 Rich. (S. C.), 287 ; Com v. Eschell>crger, 7 Am. Cr. R., 824 ; Haley 
v. The State, id., 828 and note : Reg. v. Hollis, 4 id., 609. But where the 
owner parts with both the possession and title to hie goods to the alleged 
thief, then neither the taking nor the conversion is felonious. Murphy v. 
The People, 4 id., 823.
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Crown Cases Reserved.

(Before Lord Coleridge, C. J., Pollock, B., Stephen, Mathew and Willis, JJ.)

(Reg. v. Hands and others.)

(16 Cox, C. G, 188.)

Larceny : Automatic box containing cigarettes — Obtaining cigarette by 
) means of a brass disc of no value.

Against the wall of a public passage was fixed what is known as an 
“ automatic box,” the property of a company. In such box was a 
slit of sutficient size to admit a penny piece, and in the center of one 

. of its sides was a projecting button or knob. The box was so con
structed that upon a penny piece being dropped into the slit and the 
knob being pushed in, a cigarette would be ejected from the box on to a 
ledge which projected from it Upon the box were the following in
scriptions : “ Only pennies, not half-pennies ; ” “ To obtain an Egyptian 
Beauties cigarette, place a penny in the box and push the knob as far as 
it will go.” The prisoner went to the entrance of the passage, and one 
of them dropped into the slit in the box a brass disc, about the size and 
shape of a penny, and thereby obtained a cigarette, which he took to 
the other prisoners. Held, that the prisoners were guilty of larceny.

Case reserved by the quarter sessions for the county of 
Gloucester, as follows :

Prisoners Hands and Phelps were severally indicted for that 
on the 29th day of November, 1886, they did feloniously steal, 
take and carry away one cigarette, of the goods and chattels 
of Edward Shenton, against the peace of our said lady the 
queen.

Prisoner Jenner was indicted for an attempt to steal, etc.
• Prisoners Jenner and Phelps pleaded guilty.

Prisoner Henry Hands pleaded not guilty, and was given in 
charge to the jury.

J. D. S. Sim appeared for the prosecution.
Moore appeared for the prisoner, Hands.

Ttfis is a case of larceny from what is known as an “ auto
matic box,” and the circumstances are as follows :

MiVEdwaird Shenton is the lessee of the Assembly Rooms at 
Chdfehhdm and has fixed against the wall of the passage lead
ing Wuyrhc High street to the rooms an “automatic box.”
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This box presents the appearance of a cube of about eight 
or ten inches, and in the upper right-hand corner (facing the 
operator; of the front face there is a horizontal slit or opening 
of sufficient size to admit a penny piece.

In the center of the face is a projecting button or knob about 
the size of a shilling.

In the lower left-hand corner is a horizontal slit or opening 
of sufficient size to allow of the exit of a cigarette.

There is an inscription on the face of the box : “ Only pennies, 
not half-pennies.” Also, “ To obtain an Egyptian Beauties 
cigarette, place a penny in the box, and push the knob as far 
as it wijl go.”

If these directions are followed a cigarette will be ejected 
from the lower slit on a bracket placed to receive it.

The box is the property of the Automatic Box Company. 
The cigarettes with which it was charged belonged to Mr. 
Shenton.

For some time past Mr. Shenton has found, on clearing the 
box, which he did once or twice a day, that a large number of 
metal discs (brass and lead) of the size and shape of a penny 
had been put in, and a corresponding number of cigarettes had 
been taken out.

In consequence of this discovery a watch was set upon the 
box, and upon the dajr named in the indictment, the box hav
ing been previously cleared, two gentlemen were seen to go 
to it, each put something in, and each took a cigârette, as it ap
peared.

The box was then examined and found to contain one Eng
lish penny and one French penny. These coins were left in. 
The box was locked and the watch was again set.

Shortly after this, three lads (afterwards proved to be the 
three prisoners) were seen to come to the entrance of the pas
sage, one of them came in, went to the box, put something in, 
obtained a cigarette, and then rejoined the two others at the 
entrance. This was repeated a second time. The third time 
it was observed that the box would not work, and while the 
lad, who afterwards was found to be the prisoner Jenner, was 
pushing at the knob, the watchman came from his place of 
concealment and put his hand upon him.

The box was then opened, and a piece of lead was discov-
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ered stuck in the “ valve,” which had the effect of preventing 
the machinery of the box from working.

It was then found tfyat the box contained (besides the Eng
lish and French pennies already mentioned) two discs of brass 
about the size and shape of a penny.

No other coin or metal piece wras found in the box and no 
one (but the three lads as above mentioned) had approached it 
after the two gentlemen who had put in the English and the 
French pennies.

The prisoner, Jenner, was given in charge to the police, and 
the two other prisoners were subsequently apprehended.

Upon being brought together at the police station the pris- ^ 
oners all made statements more or less implicating themselves 
and each other.

The prisoner, Hands, said :
“ Me ahd Jenner met Phelps about 7:45 P. M. Phelps said 

‘ I want to go to Dodwells.’ I did not go, and we went down 
into the High street. Phelps and Jenner stopped by the As
sembly Rooms and went in, I remained outside. I believe 
Jenner was caught at the box. Mr. Shenton’s man took him 
inside. I afterwards put a penny in the box and had a cig
arette myself. The pieces of brass produced are cut in our 
shop, the blacksmith’s shop at Mr. Marshall’s.”

In leaving the case to the jury the learned chairman told 
them that they would have to consider : First, was there a 
theft committed ; that is, was Mr. Shenton unlawfully deprived 
of his property without his knowledge or consent? Secondly, 
if that were so, were they satisfied that the prisoner (Hands) 
took any part in the robbery ? He also told them that if they 
thought that the prisoner was one of the three lads who came 
to the entrance of the passage, and that he was there with 
the others for the common purpose of unlawfully taking of 
cigarettes from the box, or that he afterwards partook of the 
proceeds of the robbery, or that he had taken a part in mak
ing the discs knowing for what purpose they were to be used, 
that they would be justified in finding him guilty, although 
he might not actually have put the discs into the box or have 
taken out a cigarette.

The jury found the prisoner (Hands) guilty, and, upon mo
tion in arrest of judgment on the ground that “ the facts as
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disclosed by the evidence were not sufficient to disclose a lar
ceny,” all the prisoners were allowed to stand out on bail until 
the next quarter sessions.

The question for the court was whether the facts as dis
closed by the evidence were sufficient to constitute a larceny ? 
No one appeared on either side.

Lokd Coleridge, C. J. In this case a person was indicted 
for committing a larceny from what is known as an “auto
matic box,” which was so constructed that, if you put a penny 
into it and pushed a knob in accordance with the directions 
on the box, a cigarette was ejected on to a bracket and pre
sented to the giver of the penny. Under these circumstances 
there is no doubt that the prisoners put in the box a piece of 
metal which was of no value but which produced the same 
effect a4 the placing a penny in the box produced. A cigar
ette was ejected which the prisoner appropriated ; and in a 
case of that class it appears to me there clearly was larceny. 
The means by which the cigarette was made to come out of 

- the box were fraudulent, and the cigarette so made to come 
out was appropriated. It is perhaps as well to say that the 
learned chairman somewhat improperly left the question to 
the jury. He told them that if they thought that the prisoner 
Hands was one of the three lads who came to the entrance of 
the passage, and that he was there with the others for the 
common purpose of unlawfully taking the cigarettes from the 
box, or that he afterwards partook of the proceeds of the rob
bery, they would be justified in finding him guilty — he did 
not say, larcenously or feloniously ; and he further directed 
them that, if they thought the prisoner had taken part in 
making the discs, knowing for what they were to be used, 
they would be justified in finding him guilty, although he 
might not actually haro put the discs into the box or have 
taken out the cigarette. Now I am not quite sure that simply 
the facj of doing an Unlawful thing, as joining in the manu
facture of discs thgt someone else was to use, would make him 
guilt^^qf-hflpçdny. Ho might lie guilty of something else, but 
I doubt very much whether he could be convicted of larceny. 
As upon the facts of the case, however, I do not think that 
the jury could have been misled ; and as upon the facts there
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was undoubtedly a larceny committed, I am not disposed to 
set aside the conviction.

Pollock, B., Stephen, Mathew and Willis, JJ., concurred. 

Conviction affirmed.
*

Crociieron v. State.

(86 Ala., 64.)

Larceny by a Servant.

One who has the bare custody of property as the employee or servant of 
the owner is guilty of larceny if he fraudulently appropriates such 
property to his own use.

Appeal from circuit court, Marengo county; W. E. Clarke, 
judge.

The defendant in this case, Lewis Crociieron, was indicted 
for the larceny of a mule, the property of Newton Marx, and 
was convicted under the charge of the court. On the trial, as 
the bill of exceptions shows, said Marx testified on the part 
of the state that he employed the defendant on his place dur
ing the year-1887, “to perform the ordinary service of a field 
hand ; tliat the defendant, as such, did plow, feed, and gen
erally use the mule alleged to have been stolen ; that one day 
during said year, before the finding of the indictment, defend
ant took the mule, and went to the field, where he plowed it 
until nearly sunset, when he took it out of the plow, and went 
to water it ; ” and that he did not see the mule again for sev
eral days, when he found it in the possession of one Childs, in 
Marion, to whom the defendant had sold the animal. The 
defendant askèd the court to charge the jury, in writing, 
“that if they believe the defendant had charge of the mule, 
and took it out of the plow while in his custody, then he is 
not guilty of larccjiy.” The court refused to give this charge 
to the jurÿ, and the defendant thereupon excepted.

John C. Anderson, for appellant.
T. N. McClellan, attorney-general, for the state.
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Somerville, J. The conviction of the defendant for larceny 
was proper under the circumstances. The prosecutor had 
parted only with the custody of the mule, as distinguished 
from the possession, which was still in him as owner, although 
the defendant had the custody of the animal as mere employee 
or servant. It has often been decided, and is now settled 
law, that goods in the bare charge or custody of a servant are 
legally in the possession of the master, and the servant may 
be guilty of trespass and larceny by the fraudulent conversion 
of such goods to his own use. Oxford v. State, 33 Ala., 416; 
2 Bish. Crim. Law (7th ed.), § 824. It is accordingly said by 
Lord Hale that it would be larceny if a butler should appro
priate his master’s plate, of which he had charge; or the
shepherd his master’s sheep, in his custody ; and so of an ap
prentice who feloniously embezzles his master’s goods. 1 Hale, 
P. C., 506; Rose. Crim. Ev. (7th ed.), *639. In all such cases, 
the custody of a servant is distinguishable from that of a 
bailee or other person who has a special property in the goods, 
by reason of being under a special contract with respect to 
them. A mere servant or employee has no such special prop
erty. 3 Grecnl. Ev. (14th ed.), § 162. Where, however, a 
bailee, haying such special property in goods, converts them 
to his own use, no conviction of larceny can be had without 
proving a fraudulent or felonious intention on his part at the 
time he received the goods in bailment. 2 Whart. Crim. Law 
(9th ed.), § 963; Watson v. State, 70 Ala., 13. The charge re
quested by the defendant was in direct conflict with this view 
of the law, and was properly refused. The judgment is af
firmed.

Roberts v. State.

Larceny: Indictment — Effect of circumstantial evidence.

1. If bilk alleged to be stolen are not sufficiently described in the indict
ment, the indictment should be demurred to. The witnesses may give 

, such description of them in the testimony as may be consistent with 
truth and not inconsistent with what is stated in the indictment.
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2. Larceny committed in a house may be simple larceny. If bills be lost 
in a house, and, when found therein, the owner or his agent be present, 
but the finder, instead of making his discovery known, conceals it, 
takes and retains the bills wrongfully, fraudulently and with intent to 
steal the same, he may be convicted of simple larceny, 

a A request to charge, partly legal and partly illegal, should be declined. 
4 An inaccurate statement in the charge as to the distinction the law 

makes between direct aud circumstantial evidence will not vitiate the 
verdict, the court having correctly instructed the jury as to the legal 
definition of both classes of evidence, and afterwards charging that 
reasonable doubt was to be given in favor of the accused.

5. No hurtful error, if any, ÿaa committed by the court, and the evidence 
warranted the verdict/

Error from superior court, Habersham county ; Wellborne, 
judge.

J. B. Jones and J. J. Bowden, for plaintiff in error.
Howard Thomson, solicitor-general, for the state.

Bleckley-, C. J. The indictment was for simple larceny, 
and the goods stolen, as alleged, consisted of “ $100 in green
back bills of the value of $100.” There was no demurrer to 
the indictment for insufficient description of tho bills. Simple 
larceny is “ the wrongful and fraudulent taking and carrying 
away by any person of the personal goods of another with in
tent to steal the same.” Code, § 4393. Being found guilty the 
accused moved for a new trial on various grounds. We will 
dispose of these grounds by ruling upon all of them which 
seem material.

1. It was contended that it was erroneous to admit evidence 
descriptive of the bills stolen, inasmuch as they were not de
scribed in the indictment. It may be that the indictment Yvas 
demurrable by reason of being too general in the matter of 
description; but this, we think, should have been taken ad
vantage of by demurrer, and not by objection to the evidence. 
Certainly the Yvitnesses, if they could testify as to bills at 
all, could describe them. There is no rule that restricts testi
mony to the limits of the indictment in describing stolen prop
erty. Any description, however minute, which is consistent 
with the indictment may be given in the testimony.

2. The bills were lost from the possession of an agent of the 
owner, and it is doubtful whether they were lost in a certain
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railway depot or elsewhere ; some of the evidence tending to 
show that the loss took place in the depot. The accused 
may have found them in that building, but if ho did so it was 
while the agent of the owner was present, to whom he might 
have restored them instantly if he had not intended to steal 
them. They had not been placed in the house by design if 
they were there at all, and consequently were not, so to speak, 
in the protection of the building as a house. Larceny from the 
house, as defined by the Code, section 4413, “is the break
ing or entering any house with the intent to steal, or, after 
breaking or entering said house, stealing therefrom any money, 
goods, chattels, wares, merchandise, or any thing or things of 
value wliato/'cii” If the finding was in the house the stealing 
was there ills” and though it may have been larceny from 
the house, we think, under the peculiar circumstances of such 
a larceny from the house, it was one which included simple 
larceny. He had already stolen the money before he left the 
house, and if he never had left it the simple larceny would 
have been complete.

3. A lengthy request to charge was made embracing numer
ous propositions, some of which perhaps were legal, but cer
tainly others of them were illegal. This being so, the request 
was properly refused.

4. After defining to the jury in terms of the code both di
rect and circumstantial evidence, the court charged as follows : 
“ The only distinction that the law makes between the two 
classes of evidence is that, where positive and direct evidence 
is relied upon, then the jury must be satisfied beyond a reason
able doubt of the guilt of the party. If circumstantial evidence 
alone is relied upon for conviction, the rule is then that the 
evidence must go to the extent of satisfying the jury to the 
exclusion of every other reasonable hypothesis except that of 
the guilt of the accused.” The court added in a subsequent 
part of the charge: “If, after you have gone over all the 
testimony in this case, and weighed and considered it, there 
remains in your minds a reasonable doubt as to whether the 
defendant is guilty or not, you ought to give him the benefit 
of that doubt and acquit him, but the doubt must be a reason
able one.” It is plain that the court was not accurate in say
ing that the only distinction that the law makes between the
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two classes of evidence is as he states. But we think this in
accuracy did no harm. It was not necessary to charge at all 
on the distinction, for the court had already properly defined 
direct and circumstantial evidence, and from the definition the 
jury could see the distinction which was material for them
selves.

We do not quite understand what the court meant by “ the 
only distinction,” and by stating-it in the terms above recited ; 
nor have we any idea that the jury understood this part of 
the charge. If they thought the court meant that direct evi
dence must be strong enough to exclude reasonable doubt, and 
circumstantial strong enough to exclude reasonable hypothesis, 
they probably thought hypothesis and doubt both had to be 
expelled from the mind, in a case of circumstantial evidence, 
as this was, and they were subsequently told again that, if 
reasonable doubt remained, the benefit of it was to be given 
to the accused. The result is that while we cannot approve 
the only distinction between the two sorts of evidence as 
marked out in the charge, because, besides other reasons, we 
do not quite understand it, yet, if error at all, we are satisfied 
it is not reversible error.

5. If the court committed any other error, it was not such 
as to be hurtful to the accused. The evidence warranted the 
verdict, and a new trial was properly refused. Judgment af
firmed.

People v. Swalm.

(80 Cal., 46.)

Larceny : Community property.

1. Personal ornaments purchased by a wife on her husband’s credit, but
without his authority, for which he afterwards pays, and which he 
never gave to her as her own, though she took and retained possession 
of them, are community property, and her possession being that of her 
husband, her consent to the taking thereof by one knowing the facts 
would not prevent such taking from being larceny.

2. Defendant having taken the property with the consent of the wife, with
whom he was on terms of criminal intimacy, and attempted, under an 
assumed name, to convey it out of the state, and having, when arrested,
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falsely stated the property to be that of another person, and attempted 
to escape by the bribery of an officer, the evidence sufficiently shows 
his felonious intent to warrant his conviction of larceny.

3. The fact of defendant’s adultery with the wife is relevant to show that
he knew the taking to be without the husband's consent, and that he 
intended to deprive the husband of the property.

4. The court having informed the jury in the general charge that the law
presumes ornaments in a wife’s possession to be her separate property 
until the contrary is shown, it is not error to refuse an instruction re
iterating that principle.

Appeal from superior court, city and county of San Fran
cisco; D. J. Murphy, judge.

Seneca J. Swalm was indicted and convicted of the larceny 
of jewels alleged to be the property of Richard II. McDonald, 
Jr., and appeals.

Chas. B. Darwin, for appellant.
Attorney-General Geo. A. Johnson, Flournoy cfe Mhoon and 

Sawyer tfc Burnett, for the people.

Foote, C. The defendant was convicted of the crime of grand 
larceny, and from the judgment rendered upon the verdict 
of the jury and an order denying him a new trial he appeals. 
Ilis first claim for the reversal of the judgment and order is 
that the property, consisting of certain valuable articles of 
jewelry, which he is alleged to have stolen, was not the prop
erty of the person alleged to be the owner thereof as charged, 
but was the separate property of his wife. There is evidence 
in the record which the jury evidently believed, and which it 
was their right so to do, which showed that the property in 
question was bought upon the credit of the husband, and was 
paid for by him ; that the purchase of it by the wife was not 
authorized by him, but that he finally paid for it,— there be. 
ing no evidence that either spouse purchased it with separate 
money. It also appears that the husband never gave the wife 
the property as her own, but made an effort to have it re 
turned to the seller, but it was never returned, and it was 
afterwards given into the hands of the defendant by the wife, 
to be taken out of this state, after she had become connected 
with him. Swalm was arrested while endeavoring clandes
tinely, under an assumed name, to leave this state, and the
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property found in his possession. He endeavored to bribe the 
officer arresting him to allow him to proceed on his journey, 
without avail. Ilis main defense is that the wife intrusted 
him with, or what at least he believed to be such, her separate 
property, to deposit for her in New York, and that he had no 
intent to steal any property from her husband. The property, 
as has been stated, when it came to tttelands of the wife, was 
that which had been bought upon the husband’s credit, billed 
to and paid for by him, costing several thousand dollars; it 
not appearing that the separate money of either spouse was 
used to pay for it. Being acquired after marriage, in this 
way, by either or both husband and wife, it became com
munity property. Sec. 164, Civil Code. Thus acquired, it 
came to the possession of the wife from her husband, he hav
ing never given it to her as separate property. It remained 
common property when she handed it over to Swalm. The 
possession of the wife is that of the husband as to community 
property. Schuler v. Savings tfc Loan Society, 64 Cal., 400. 
He had the title to it, and right of control over it. The wife’s 
interest was a mere expectancy. Greiner v. Greiner, 58 Cal., 
119.

The property being that of the husband, and in his posses
sion, the sole question left for determination was, what was 
the intent of the defendant in taking and carrying it away ? 
The evidence tended to show that he had seduced the wife, 
and had been handed the property by her to take away from 
the state ; that he afterwards falsely declared it not to be her 
property, but that of a third party; that he was going away 
under an assumed name; that he tried to bribe the officer ar
resting him ; and the other facts and circumstances jn the case 
were, as we think, sufficient to warrant a belief in the minds 
of the jury either that the property was purchased by the 
wife, upon the husband’s credit, at the instigation of the de
fendant, then having the intention, if he could, to steal it from 
both parties, and that the ttyeft was afterwards consummated, 
or that he received the property from the wife, knowing iu to 
l>e the husband’s, and taken against his will, with a view to 
steal it. In either point of view the larceny was complete; 
for it was the taking and carrying away with felonious intent 
the personal property of another.
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The question of intent was a matter solely for the jury, and 
they have found against the defendant upon conflicting testi
mony, and, as we think, properly. Suppose the wife did con
sent to the taking away of the property of her husband, if the 
defendant took it with the felonious intent of depriving the 
husband of it, her consent, when she had repudiated her rela
tion of wife, would not help him. 2 Bish. Crim. Law, §§ 873, 
874, and cases cited. And theJevidence tending to show adul
terous intercourse between the defendant and the wife of the 
owner of the property was admissible and proper, as going to 
show that the defendant knew that the taking was against 
the will of the husband, and tending to show that the defend
ant took the same with intent to deprive the husband of it. 
The improper intercourse did not make the offense larceny, 
but it threw a clear light upon the intent of the taking, as 
showing that the wife’s consent was without her husband’s 
knowledge, against his will, and that the defendant knew the 
facts, and that his intention in taking it was to steal it from 
the husband. People v. Grover, 43 N. Y., 508.

There was no necessity, as the appellant contends, that the 
husband after the purchase should have reduced the property 
in dispute to manual possession ; for, when acquired as it was, 
it became common property, and the wife’s possession was 
the husband’s.

The court instructed the jury that the exclusive possession 
of the wife of the property, being personal ornaments, would 
warrant the presumption that they were her separate property, 
and also that this presumption was liable to be rebutted. 
There was no evidence, as has been observed, that the jewelry 
had been purchased with the separate property of either 
spouse. There was the positive evidence of the husband that 
it had been acquired during the marriage ; that he had never 
made a gift of it to her ; and that it was not hers exclusively. 
This the jury believed, and that is sufficient.

The question as to the belief of the defendant, when he took 
the jewels, as to the person to whom the property belonged, 
was for the jury. They found, as we think, properly, that he 
knew the property was that of the husband. There is nothing 
in the point that larceny in this state is different from what it 
is at the common law. Pol. Code, § 4468. The defendant

l
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was found guilty, not of “ adulterous larceny,” as he claims, of 
which crime there is no mention in our Penal Code, but of 
grand larceny, which is “ the felonious stealing, taking, carry
ing, leading, or driving away the personal property of another,” 
exceeding the value of $50. Penal Code, §§ 484—187.

It is contended by the appellant that it was error for the 
trial court to refuse an instruction that the possession of per
sonal property by a wife creates a legal presumption that 
it belongs to her, which must be overcome by a party 
who would establish the contrary. The case was apparently 
tried in the court below, upon both sides, upon the theory 
claimed by the defendant here, that the possession of the wife 
of personal ornaments suitable to her condition, during the 
continuance of the community, creates a presumption of 
ownership in her, which is disputable. Conceding, without 
deciding, and for the purposes of this case only, notwithstand
ing what has been said by the appellate court in Meyer v.
Rimer, 12 Cal., 253, 254, that the appellant’s view of the law 
as asked for in the refused instruction is correct, yet the court 
below in its charge to the jury had already said: “There are 
several presumptions of law which the code says are dispu
table; that is to say, they may be controverted by other evi
dence, and which should control jurors in their action. And 
among these is that t hings which a person possesses are owned 
by him or her. And I charge you that the exclusive possession 
by a woman of personal ornaments, such as necklace, bracelets, 
and such articles as arc usually worn by a woman in her con
dition of life, creates a legal presumption that they are hers, 
and the presumption increases in strength with the length of 
time that such possession continues.” This was a full state
ment of the general principle involved in the instruction, and 
besides it was made applicable to the facts in evidence. A 
repetition of the general proposition of law, as claimed and 
asked for, was entirely unnecessary. Upon the whole record 
we perceive no prejudicial error, and advise that the judgment 
and order be affirmed.

• • ÉS . J

We concur: IIayne, C.; Vaxclief, C. *

Uer Curiam. For reasons given in the foregoing opinion 
the judgment and order are affirmed.

81
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State v. Wait.

(44 Kan., 310.)

Libel against attorney : Bribing jury — Justification — Liberty of the 
press — Evidence.

1. A newspaper containing an alleged libelous article was published in Lin
coln county, but held that sufficient evidence was introduced to sustain 
a finding by the jury that the newspaper and the alleged libelous article 
were also published in Saline county.

2. An article published in a newspaper concerning an attorney at law
which would tend to injure his character and reputation as an honest 
and honorable attorney at law and citizen, would, like any similarly 
injurious artiele published against any other person, be prima facie 
libelous ; and the fact that it had some connection with judicial pro
ceedings, though not a report of any portion thereof, would not render 
it privileged or conditionally privileged. Nor would the burden in a 
criminal prosecution, founded thereon against the publisher for libel, 
be devolved upon the state to prove express malice, but malice would 
be presumed, and nothing would be a complete defense to the action 
except a showing that the alleged defamatory matter was true in fact 
and published for justifiable ends ; and such a showing would, under 
the constitution and statutes of Kansas, be a complete defense, and in 
such a case the supposes! libelous matter would not be libelous.

8. A part of the alleged libelous artiele was that the person alleged to be 
libeled, who was an attorney at law assisting in the defense in a crimi
nal prosecution for murder, had at the time no possible hope of being 
able to clear his client with a fair jury, but his only hope lay in a 
packed jury, and that his manner of conducting the trial showed that 
he relied upon hanging the jury by a “ fixed man,” or, in other words, 
by a bribed juror; and evidence was introduced tending to prove these 
matters : and the defendant in the libel case then, for the purpose of 
showing that one of the jurors was “fixed” or bribed, and that he did 
in fact hang the jury in the murder case, offered to introduce other 
evidence to show the conduct of this juror in the jury-room while the 
jury were deliberating upon their verdict in the murder case, and what 
he then and there said.and did, and what he omitted to say and do, and 
how he voted, and how the other members of the jury voted, and that 
in fact he did hang the jury ; but the court excluded all this evidence. 
Hekl, error.

4. In a criminal prosecution for libel, where the defendant justifies upon 
the ground that the alleged lilielous matter was and is true, and was 
published for justifiable ends, it is necessary for him to prove, or in 
some manner to show, only its substantial truth and that it was pub
lished for justifiable ends ; and it is not necessary for him to prove or 
show the truth of any of the alleged libelous matter, except such as 
would in fact be libelous if not true, and it is not necessary for him to 
prove or show the truth of even that portion of the alleged libelous
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matter by a preponderance of the evidence, but only by evidence suffi
cient to create a reasonable doubt in the minds of the jury. His proof, 
however, should extend to all the alleged libelous matters that would 
in fact be libelous if not true.

5. In a criminal prosecution for libel the court permitted the counsel for 
the state in his closing argument to read to the jury, from an opinion 
published in the Supreme Court Reports, statements with regard to 
certain matters in another criminal case as evidence of certain facts in 
the libel case. Held, error.

Appeal from district court of Saline county.

Gamer <fe Bond, Lovett <6 Norris and C. B. Daupters, for 
appellant. y *

L. B. Kellogg, attorney-general, and E. 17. Blair, for the 
state.

Valentine, J. This was a criminal prosecution, commenced 
in the district court of Saline county, in which it was charged 
upon information that the defendant, Walter S. Wait, pub
lished in The Lincoln Beacon, a weekly newspaper published 
in the city of Lincoln, in Lincoln county, and having a circula
tion in Saline county, a libelous article concerning J. G. Mohler, 
the prosecuting witness. A trial was had before the court and a 
jury, and the defendant was found guilty and sentenced to pay 
a fine of $10 and the costs of suit, taxed at $723.25 ; and from 
this sentence the defendant appeals to this court. It appears 
that on January 3, 1888, in Lincoln county, Patrick Cleary 
shot and killed Jesse Turner; that afterwards he was charged 
with murder in the first degree, and tried therefor, and con
victed of murder in the second degree and sentenced to im
prisonment in the penitentiary for the term of twenty years; 
that the sentence was afterwards reversed by the supreme 
court and a new trial granted (State v. Cleary, 40 Kan., 287); 
that on May 10,1889,.and succeeding days, he was again tried 
in the district court of Lincoln county for murder; that during 
such trial J. G. Mohler, an attorney at law residing in Saline 
county, assisted in the defense; that on May 29, 1889, the jury 
retired to deliberate upon their verdict, but, failing to agree, 
they were discharged on June 1, 1889; that on June 3, 1889, 
Cleary was taken by a mob in Lincoln county and hung until 
he was dead; that on June 13, 1889, the present defendant, 
Walter S. Wait, published in a weekly newspaper edited and
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published by him in Lincoln county, and known as The Lin
coln Beacon, an article which reads as follows:

“1 Sentimentalists cannot ifrouso sympathy for Pat. Cleary 
by appealing to the heart or saying that the murder was com
mitted in self-defense. Pat. was a murderer on at least three 
occasions, was a highway robber plying his vocation from 
Saliria to Denver, and ought to have been killed years ago. 
. . . Kansas peoplV ought now to be convinced of the 
necessity of capital punishment. Men commit the most cold
blooded murders imaginable, and, after spending thousands of 
dollars, a sentence of from three to twenty years is the result. 
We do not want the legislature abolished until after they pass 
a suitable law on this subject, y . . Senator Mohler is 
getting a great deal of free advertising these days. We will 
have to spring his name as a candidate for the senate, not 
against Ingalls, but against Burton, if this thing continues.’— 
Salina Daily Republican.

“The niynber of people in Lincoln county who would have 
raisedja linger to remove Pat. Cleary, had his attorney been 
contont.to have let him serve his first sentence of only twenty 
yearl, could have been counted on the fingers of one hand. 
Th:i( Pat. Cleary is dead can be laid at the door of his attor
ney, J. G. Mohler, whose insatiate greed to secure not only 
the last dollar that Pat.’s family had, but the last penny his 
relatives and friends had and also a $400 judgment covering 
what they might hereafter earn, must be satisfied, lie had 
no possible hope of being able to clear Cleary with a fair jury. 
His only hope lay in a packed jury, and his manner of con
ducting the last trial showed that ho relied upon hanging the 
jury by a ‘ fixed man.’ IIis effort before the jury was so weak 
that it was noticed by nine out of ten who heard it. Ilis 
whole effort was constituted of abuse of the witnesses and 
Mr. Downey, one of the attorneys for\he state. The people 
felt that it was absolutely necessary that Pat. Cleary should 
be where he could take the lives of no more men; and they 
would have been satisfied had he been imprisoned for even 
twenty years, for that would virtually have been a life term. 
Society would then have been safe from depredations by him. 
But a mob could not imprison him. They had but one alterna
tive, and Jerry Mohler forced that upon them. If he likes
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the advertising, he is welcome to it.” The newspaper in which 
this article was published also had a circulation in Saline 
county. On June 17, 1889, this present criminal prosecution 
was commenced in the district court of Saline county, J. G. 
Holder being the prosecuting witness. Only that portion of 
the aforesaid article commencing with the words, “ The num
ber of people in Lincoln county,” etc., and closing with the 
end of the article, is complained of. The case was tried in 
the manner and with the rendit aforesanTr^-Section 11 of 
the bill of rights o£_-tire^constitution reads as follows :
“ Sec. 11. The liberty of the press shall be inviolate, and all 
persons may freely speak, write or publish their sentiments 
on all subjects, being responsible for the abuse of such right; 
and in all civil or criminal actions for libel the truth may be 
given in evidence to the jnry, and, if it shall appear that the 
alleged libelous matter was published for justifiable ends, the 
accused party shall be acquitted.” Sections 270, 272 and 275 
of the act relating to crimes and punishmcn& (tien. St. 1889, 
pars. 2444, 2440, 2449) read as follows: “Sec. 270. A libel 
is the malicious defamation of a person, made public by any 
printing, writing, sign, picture, representation or effigy, tend
ing to provoke him to wrath, or expose him to public hatred, 
contempt or ridicule, or to deprive him of the lienclits of pub
lic confidence and social intercourse, or any malicious defama
tion, made public, as aforesaid, designed to blacken and vilify 
the memory of one who is dead, and tending to scandhlize or 
provoke his surviving relatives and friends.” “Sec. 272. In 
all prosecutions or indictments for libel, the truth thereof may 
be given in evidence to the jury ; and, if it appears to them 
that "the matter charged as libelous was true, and was pub
lished with good motives, and for justifiable ends, the defend
ant shall be act putted.” “Sec. 275. In all indictments or 
prosecutions for libel, the jury, after having received the di
rection of the court, shall have the righ^to determine, at their 
discretion, the law and the fact.” That portion of section 
272 above quoted, requiring the defendant, in order to make 
a good defense of justification, to prove that the alleged libel
ous matter was published “ with good n/otives,” has been hety^
to be in violation of the constitution, and void. State v. Verry, 
30 Kan., 410.
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It is claimed by the defendant that there was no proof of 
the publication of the aforesaid article in Saline county. The 
newspaper was published in Lincoln county, and the proof is 
meager of any publication or circulation thereof by the de
fendant, or at his instance, in Saline county. We think, how
ever, the evidence was sufficient to go to the jury, and 
sufficient to sustain a finding by the jury that the article was 
published in Saline county.

The defendant also claims that the-publication of the article 
belongs to a class which is privileged, or at least conditionally 
privileged. Now, it is generally true t|iat a newspaper pub
lisher may, without committing libel, publish judicial proceed
ings, although such proceedings may contain false statements 
injurious to individual persons. In such a case he merely 
publishes the proceedings as judicial proceedings, without giv
ing the statements contained therein any credit on his own 
account, and without reference to whether such statements 
are true or false ; and in such cases he need not publish the 
entire proceedings, or publish them verbatim; but he-may pub
lish merely their substance. But this he should-do fairly and 
truthfully, lie may also make comments upon the proceed
ings, but the comments should also be fair, and sliould be such 
only as the proceedings themselves, or as the proceedings and 
the actual extrinsic facts, would fairly warrant. lie cannot 
assume to be true extrinsic defamatory matters which are not 
true, nor can lie assume to be true anything in the proceed
ings which is still controverted, or which has not yet been ju
dicially determined. To the extent already mentioned, the 
publication and comments respecting judicial proceedings may 
go to all persons connected with such proceedings — to the 
judges or justices, to the jurors, witnesses, sheriffs, constables, 
and bailiffs, and to the parties and their attorneys or counsel. 
There are also many'other kinds privileged publications or 
communications, and conditionally privileged publications or 
communications, including such as have reference to the official 
conduct of |^lic officers and to the qualifications and fitness 
of candidates for public office, etc. ; but the matters published 
in the aforesayl article do not come within any of them. As 
to candidates for public office, see State v. Batch, 31 Kan., 465. 
it is true that the matters published in the aforesaid article
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had some connection with judicial proceedings, but such mat
ters were not the proceedings themselves, nor were they de
termined to be true by such proceedings. It is claimed that 
Mohler relied upon hanging the jury by a “ fixed man.” This 
“ fixed man ” was the juror J. P. Ilarman, who, it is claimed, 
was bribed. Now the fixing of this juror, and the procuring 
of a hung jury by means thereof, was no part of the judicial 
proceedings. Nor was the procuring of the last dollar that 
Pat. Cleary’s family had, and the last penny that his relatives 
and friends had, and the $400 judgment covering what they 
might subsequently earn, any,part of the judicial proceedings; 
neither was the hanging of Cleary, for which it is claimed that 
Mohler is responsible, any part of such proceedings. Now, 
upon the theory that these matters as published in the afore
said article are false, we think they arc also libelous, and not 
privileged or condition! "" eged. "Weeks, A ttys., §§ 136,
137 et m/.\ Odger, Sland. & Lib., 7, 2V, 30, 99,253, 254; New
ell, Defam., pp. 184-186, §§ 18-22; Id., pp. 544-599, §§ 147- 
167; Id., pp. 580, 581, £§ 19-21; Townsh., Lib. tfc Sland., 
gg 230, 252; lit<1 trig v. Cramer, 53 Wis., 193; Iletheringtonv. 
Sterry, 28 Kan., 426. It is claimed, however, that attorneys 
at law are to some extent public officers, and this. for the rea
son that they are often spoken of as “ officers of the court,” 
and therefore it is inferred that false and defamatory matters 
may be published of and concerning them with impunity, pro
vided, of course, that the publisher, docs so in good faith. 
Now an attorney at law is not, except in a very limited and 
remote sense, a public officer, llis business or vocation is to 
him a private matter. It is the means by which he procures 
his livelihood, and with reference to it and to his good char
acter and reputation he is treated just as other persons are 
treated with reference to their private business or vocation 
and their character and reputation, lie is treated in these 
respects just as a physician or farmer or artisan or mechanic 
would be treated. The authorities seem to universally sustain 
this view, and not a single authority, so far as we are in
formed, can be found that promulgates or enunciates any dif
ferent doctrine.

It is also stated that the public is vitally concerned in know
ing the truth with reference to the conduct of attorneys at

9555
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law, and therefore it is inferred that a newspaper publisher 
may publish falsehoods of a defamatory character concerning 
attorneys at law with impunity, provided, of course, that the 
newspaper publisher docs so in good faith. This is hardly the 
law. The authorities seem universally to lay down the doc
trine that a newspaper publisher has no greater right to pub
lish falsehoods of a defamatory character concerning attorneys 
at law, or concerning any one else, than any other person has. 
All are equally required to tell the truth. We have already 
stated that newspaper publishers have a right to publish ju
dicial proceedings, and to make fair comments thereon, but, 
when they resort to extrinsic matters, they should be sure 
that such extrinsic matters are not false and defamatory. In
nocent persons should not be defamed by falsehoods, nor should 
the public be deceived by the same. Each is entitled to de
mand that whatever is published should be the truth. The 
public is dertainly interested in knowing the conduct of at
torneys at law as well as of all other persons whoso acts or 
conduct might in any manner affect the public ; but the vital 
interest of the public in this respect is in knowing the truth, 
and not in being deceived by falsehoods, and the public inter
est is not fairly satisfied by the publication of falsehoods in
stead of the truth. The publication of falsehoods is like 
giving stones, or something worse, where bread is wanted. In 
our opinion, an article published in a news|>aper, concerning 
an attorney at law, which would tend to injure his character 
and reputation as an honest and honorable attorney at law, 
would, like any similarly injurious article published against 
any other person, be prima facie libelous; and the fact that 
it had some connection with judicial proceedings, though not 
a report of any portion thereof, would not render it privileged, 
or conditionally privileged. Nor would the burden, in a crim
inal prosecution founded, thereon against the publisher for 
libel, be devolved upon the state to prove express malice, but 
malice would be presumed; and nothing would be a complete 
defense to the action except a showing that the alleged de
famatory matter was true in fact, and published for justifiable 
ends, and such a showing would, under the constitution and 
statutes of Kansas, be a complete defense, and in such a case 
the supposed libelous matter would not be libelous.
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The defendant further claims that the court below erred in 
refusing to permit evidence to be introduced on the trial tend
ing to show the conduct and actions in the jury-room of the 
juror J. P. Harman, who, it is claimed, was a “ fixed man,” or, 
in other words, was bribed to prevent, and who did prevent, 
the jury from agreeing upon a verdict that Patrick Cleary 
was guilty of murder, or of any other offense charged against 
him. That portion of the aforesaid newspaper article which 
had reference to this matter, with the innuendoes explaining 
the same, as set forth in the information in this case, reads as 
follows : “lie [meaning the said J. G. Mohler] had no possi
ble hope of being able to clear Cleary [meaning the said Pat
rick Cleary] with a fair jury. Ilis [meaning the said J. G. 
Holder's] only hope lay in a packed jury [meaning thereby 
a jury composed of one or more persons unduly or dishonestly, 
biased or prejudiced in favor of said Patrick Cleary], and his 
[meaning the said J. G. Holder’s] manner of conducting the 
hist trial [meaning the trial aforesaid of said Patrick Cleary] 
showed that he [meaning the said J. G. Holder] relied upon 
hanging the jury by a ‘ fixed man ’ [meaning that said J. G. 
Holder, either by himself or others with his knowledge, did 
unlawfully bribe or induce a member of the jury on said trial 
corruptly not to agree to a verdict of guilty against the said 
Patrick Cleary on said charge of murder in the first degree, 
and relied as his defense of his said client, Patrick Cleary, on 
said trial, upon a jury composed of one or more persons un
duly or dishonestly or corruptly biased or prejudiced in favor 
of said Patrick Cleary], IIis [meaning the said J. G. Hoh- 
ler’s] effort before the jury [meaning the jury in the case afore
said] was so weak that it was noticed by nine out of ten who 
heard it [meaning that the said J. G. Holder did not labor all 
in his power as an advocate, attorney and counselor before the 
jury aforesaid, and in the case aforesaid, and on the trial 
thereof, because that the said J. G. Holder knew that one or 
more of said jury was unduly or dishonestly or corruptly 
biased or prejudiced or influenced in favor of said Patrick 
Cleary, or against rendering a verdict in said cause against 
said Patrick Cleary of guilty of any of the offenses of which 
he stood charged in said cause].” Some evidence was intro
duced on the trial of this case tending to show that Hohler

/
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did rely upon some one hanging the jury in the Cleary Case. 
Other evidence was introduced tending to show that an im
proper effort was made, presumably by bribery, to procure 
some one to hang the jury in that case. And evidence was 
also introduced tending to show that J. P. Harman, one of the 
jurors in that case, acted very strangely, to say the least. He 
refused to have his photograph taken along with the other 
jurors, and gave as a reason therefor that “ there might be 
some hard feelings against the jurors by some people, and if 
they had their photographs they could very easily hunt them 
out, and they would know the jurors and the jurors would not 
know them.” And when a fellow-juror said to him during 
the trial that the judge was very strict and did not intend 
that they should be tampered with, Harman said: • “ No, you 
might have an envelope slipped into your hand with a hun- 
dred-dollar bill in it.” And although Harman, upon his voir 
dire, while the jury were being impaneled, qualified as a com
petent and an impartial juror, and one who knew nothing
about the case, vet it was shown on the trial of this case that 7 J % 
he was and had been a subscriber to The Lincoln Beacon, that
gave a full report of the proceedings of the former trial. The 
defendant further attempted to show in this case what Har
man said and did, and what he omitted to say and do, while 
the jury in the Cleary Case were in their room deliberating 
upon their verdict; but the court refused to permit anything 
of the kind to be shown. It is claimed that all the jurors ex
cept Harman voted for conviction, and that Harman voted 
constantly for acquittal, and that he did in fact hang the jury. 
But the court refused to permit anything of the kind to bo 
shown. The court refused to permit anything to be shown 
which transpired in the jury-room during the deliberation of 
the jury, although it was stated that what did transpire in the 
jury-room had come to the knowledge of the defendant in 
this case before he published the alleged libelous article. The 
court excluded the foregoing evidence upon the following 
ground, as stated by the court, to wit: “If that kind of evi
dence is admissible, it would be necessary to recall to thn 
court every witness who testified in that case, and to show 
whether or not he had reasons for taking the position he did 
upon the jury. I do not believe the evidence ought to be ad
mitted.”
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It will be noticed that the evidence was not excluded be
cause no sufficient foundation for its introduction had been 
laid, but because its introduction would involve the calling as 
witnesses of all the witnesses who had previously testified in 
the Cleat'ij Case. Now we do not think that the introduction 
of this kind of evidence would necessarily, or even probably, 
involve any such consequences ; but, even if it would, it would 
hardly be a sufficient reason for its exclusion. In proving 
Harman’s conduct in the jury-room, only so much of it could 
be proved as might tend to show that he was a “fixed man,” 
or, in other words, to show that he had been bribed or tam
pered with; and this might not have required the calling of a 
single witness who had previously testified in the Cleary Case. 
We think the evidence should have been admitted.

The defendant claims that the court erred in giving a cer
tain instruction to the jury, wherein the court said: “ But the 
truth so shown must be as broad as the libelous publication, 
and the proof of one of these matters alone does not consti
tute a defense in such a case.” This, however, was modified 
by another instruction given to the jury, wherein the court 
stated that the defendant must be found guilty, “ unless you 
further find that said article was substantially true, and was 
published for justifiable ends; but, if you find that it was both 
substantially true and published for justifiable ends, then you 
should acquit the defendant.” And the court also gave full 
instructions with respect to “ reasonable doubts.” Taking all 
these instructions together, we think no material error was 
committed, nor was the jury probably misled. As to the first 
of the above instructions, see Newell, Defam., p. 79(1, § 45; as 
to the second, see the case of State v. Verry, 3(1 Kan., 416. 
Where the defendant in a criminal prosecution for libel justi
fies upon the ground that the alleged libelous matter was and 
is true, and was published for justifiable ends, he is required 
to prove, or in some manner to show, only its substantial 
truth, and that it was published for justifiable ends; and he is 
not required to prove or show the truth of any of the alleged 
libelous matter, except such as would in fact be libelous if not 
true, and lie is not required to prove or show the truth of even 
that portion of the alleged libelous matter by a preponder
ance of the evidence, but only by evidence sufficient to ere-
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ate a reasonable doubt in the minds of the jury. His proof, 
however, should extend to all the alleged libelous matters that 
would in fact be libelous if not true ; and in this sense the 
proof should be “as broad as the libelous publication.” In 
this state in every criminal action it devolves upon the state 
to prove beyond a reasonable doubt every fact, ingredient 
or element necessary to constitute the offense charged. Crim. 
Code, § 228; State v. Crawford, 11 Kan., 32, 42 et scq.j State 
v. Child, 40 Ivan., 482. It may be different with respect to 
such defenses as admit, in effect, that the offense charged may 
have been igjfiginally committed, as once in jeopardy, a for
mer acquittal, a former conviction, or a pardon. These are 
affirmative defenses, that admit substantially that the offense 
charged may have once been committed, and are not negative 
defenses included in the general plea of “ not guilty,” which in 
substance denies that the offense charged was ever committed. 
If the alleged libelous matter was true, and published for 
justifiable ends, then no offense was ever committed; and if, 
upon the whole of the evidence introduced, with all the rele
vant legal presumptions, the jury cannot sav that they are 
convinced beyond a reasonable doubt that the alleged libel
ous matter was not true, or was not published for justifiable 
ends, the defendant should be acquitted.

The defendant further complains of the following matters 
that occurred in the closing argument of counsel for the state, 
to wit: “In the closing argument upon the part of the state 
by J. 11. Burton, after referring to the position taken by de
fendant and his counsel that the juror Ilarman had been 
bribed, and that Pat. Cleary was a murderer, he said : ‘ The 
supreme court takes a different view from what they do as to 
Cleary’s guilt,’ and thereupon, taking up the fortieth volume 
of the Kansas reports, and turning to the case of The State 
v. Vat. Cleary, that he would read what the supreme court 
said as to the guilt or innocence of Cleary. Thereupon coun
sel for defendant interrupted Mr. Burton in his argument, 
and objected to the court to counsel’s reading from the re
port of the case which he had just referred to. The court 
overruled said objection, remarking that ‘ counsel for defend
ant had been allowed great latitude in presenting the case 
to the jury,’ to which ruling defendant excepted. Thereupon
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said J. It. Burton road from the decision of the court in the 
case referred to above, on page 299, as follows : ‘ We are 
loath to express an opinion on the merits of this case, but 
we arc compelled by an unavoidable necessity to say that the 
evidence preserved in this record does not so strongly impress 
us with the guilt of the defendant as to incline us to the opin
ion that the substantial rights of the defendant have not 
been invaded by this erroneous ruling. On the contrary, we 
think, as the case is one of fact entirely, and grave doubt 
might be fairly entertained, that the district court should have 
given the defendant the benefit of the doubt, and sustained 
the motion for a new trial for the reason that the jury was 
not fairly constituted.’ Counsel stated to the jftry that that 
was the language of the decision of the supreme court upon 
the evidence in that case. Thereafter, and in another part of 
this argument, said J. It. Burton read from the alleged libel
ous article: ‘ He had no hope of being able to clear Cleary 
with a fair jury,’—again took in his hands said report of the 
case of The State v. Cleary, and said to the jury, ‘ The supreme 
court says that he has.’ And again, in another part of his ar
gument. said J. It. Burton again referred to said report and 
said expression of opinion in said report of said case, and said 
to the jury : ‘ Cleary may have been guilty, or there may have 
been a grave doubt as the supreme court says there was.’ ” 

The views or supposed views of the supreme court referred 
to by counsel for the state in the closing argument are found 
in the opinion prepared by one of the commissioners of the 
supreme court in the case of State v. Cleary, 40 Kan., 288 
eteeq. These views, however, have nothing to do with the 
law of the present caso/nor, indeed, with any law. They are 
really only an expression of opinion with regard to the facts 
of the Chary Cane, as deduced from the evidence introduced 

* on the first trial of that case. This report of the views of the 
supreme court was not introduced in evidence in the present 
case, except by counsel for the state in his closing argument ; 
and it was then introduced for the purpose of rebutting any 
opinion that might be deduced from the evidence in this case, 
or be entertained, “ that the juror Harman had been bribed,” 
or “ that Pat. Cleary was a murderer,” or that Holder “ had 
no hope of being able to clear Cleary with a fair jury.” It
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was an attempt to make the supreme court testify in the pres
ent case with regard to some of the facts of the Cleary Case 
supposed to be involved in the present case; and it was new 
evidence not introduced on the trial of the present case, nor 
in the case at any time prior to the closing argument of coun
sel for the state, and it could not properly have been intro
duced at all. We think the court committed error when it 
permitted this to be done. Some of the decisions which have 
some application to this question are as follows : IIaekell v. 
McCoy, 38 Kan., 53, 59, and cases there cited ; Wolffe v. Min
nie, 74 Ala., 380; Bulloch v. Smith, 15 Ga., 395; Dickerson v. 
Burke, 25 Ga., 225; Forsyth v. Cothran, 01 Ga., 278; Tucker v. 
Ilenniker, 41 N. II., 317; Bullardv. Railroad Co., 04 N. II., 27; 
Railroad Co. v. Boyd, 07 Md., 32; Hall v. Wolff, 01 Iowa, 559 ; 
Henry v. Railroad Co., 70 Iowa, 233; Ricketts v. Railway Co., 
33 W. Va., 433 ; Coble v. Coble, 79 N. C., 589; Paper Co. v. 
Banks, 15 Neb., 20; Railroad Co. v. Brayonicr, 13 Ill. App., 
407 ; Kinnaman v. Kinnaman, 71 Ind., 417 ; Rudolph v. Land- 
wcrlen, 92 Ind., 34; School Town of Rochester v. Shaw, 100 Ind., 
208; Campbell v. Maher, 105 Ind., 383; Ho.rie v. Insurance Co., 
33 Conn., 471 ; Bedford v. Penny, 58 Mich., 424; 'Rickabus v. 
Gott, 51 Mich., 227 ; Railroad Co. v. Nichols {Tex.), 9 Amer. 
& Eng. It. Cas., 301 ; Willis v. McNeill, 57 Tex., 405 ; Rail
road Co. v. Cooper, 70 Tex., 07 ; Railroad Co. v. Kutac, 70 Tex., 
473; Insurance Co. v. Cheever, 30 Ohio St., 201 ; Brown v. 
Swimford, 44 Wis., 282; Bretainer v. Railroad Co., 01 W is., 
114; Baker v. City of Madison, 02 Wis., 137; Koelges v. In
surance Co., 57 N. Y., 038; State.». Batch, 31 Kan., 405. The 
judgment of the couft below will be reversed and cause re 
manded for a new trial.

Johnston, J., concurring.

Horton, C. J. I fully concur in the reversal of the judg
ment of the district court, but I am not satisfied with all that 
is stated in the opinion. I do not agree with all the limita
tions placed on the publication of judicial proceedings or 
matters directly connected therewith. I think that every 
newspaper has a right to comment on matters of public con
cern, provided it is done fairly and honestly. I do not think 
that such comments are libelous, however severe in their
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terms, unless they are written and published maliciously. I 
think the administration of the law, the verdicts of juries, the 
conduct of suitors, their lawyers and witnesses, are all matters 
of lawful comment by newspapers as soon as the trial is over. 
Attorneys at law are officers of the court in,which they prac
tice, and are admitted by its order, upon evidence of their pos
session of sufficient legal learning and good moral character. 
They hold their office during good behavior and can only be 
deprived of it for misconduct. Therefore, any attorney can 
be protected from libel for anything occurring upon a trial, 
or for any matter connected directly therewith, to the same 
extent as any other officer of the court. That, and nothing 
more. Of course, if a publisher of a newspaper writes and 
publishes maliciously any false or libelous matter against an 
attorney, or any other officer of a court, there is no danger 
but that the publisher may be properly punished, even if ex
press malice must be proved. The jury have the authority to 
take all the matters into consideration, and, if express malice 
is established, or if malice is found from the circumstances 
attending the ' " cation, the jury will be justified in render
ing a verdict of guilty. When it is said that malice must be 
shown in the case of privileged communications, the term 
“ malice ” is used in its legal, not in its popular, sense. It is 
legal malice if one publishes as true what he knows to be false, 
or what, by proper investigation, he might have assured him
self was false. The case of State v. Cleary was a public trial. 
The state and the people of the state were greatly interested 
in its result. If justice miscarried from the act or conduct of 
any officer of the court during the trial, it was a subject of 
legitimate newspaper comment. The jury could determine, 
under the facts and circumstances of this case, whether the 
comments of the newspaper were made from good or honest 
motives upon reasonable grounds, or whether they were ma
liciously written and published. If the defendant, in referring 
to the trial, or any matters directly connected with the trial, 
acted solely from good and honest motives and upon reason
able grounds, ho ought not, in my opinion, to be criminally 
liable.

Note. — Imputing unchastity to a unman.— In State v. Hanson, 103 
N. C., 874, which was a prosecution for wantonly and maliciously uttering

3
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words imputing unchastity to an innocent woman, the testimony tended to 
show that the parties were surprised while in the very act of copulation, and 
prevented from consummating it, and the defendant requested the court to 
charge the jury that if the prosecutrix had surrendered her person to Chris- 
tenbury for the purpose of committing fornication with him, she would not 
bean innocent woman, though the act was not completed, in consequence of 
the coming upon them of other parties.", Instead of so charging, the court 
told the jury "thatthe woman was innocent, unless she had had sexual in
tercourse with a man.” Disposing of this question the court says : “ As we 
understand, the parties were in each other's embrace about to commit the 
act, and were interrupted so that it did not take place. It is true, the moral 
degradation from such a surrender of the person is little, if any, less than 
would have resulted from actual coition, hut it is necessary to draw the line 
somewhere, the overstepping of which destroys the status of innocency in 
the sense of the statute, and short of which it is not lost and the past ad
judications on the construction of the statute draw the line totw-een actual 
sexual intercourse and any approximation, however near to it It is difficult 
to define any other.” A woman who has had illicit intercourse with aman, 
but has since repented and become virtuous, is an “ innocent woman ” within 
Code of North Carolina, section 1113, which provides that any person 
who shall attempt, in a wanton and malicious manner, to destroy the repu
tation of an innocent woman, hy words amounting to a charge of inconti- 
nency, shall to guilty of a misdemeanor. State it Qrigg, 104 N. C., 882. In 
the decision of the case Mr. Justice Clark aptly and humanely says : “ Even- 
man in the course of his life must have had instances brought to his knowl
edge of unfortunate females who have at some period in their lives been led 
from the path of virtue by the wiles of a seducer, who have afterwards re
formed, and hy a course of exemplary conduct established for theriiselves a 
character for chastity above all reproach. Shall it to said that these un
fortunates are not to to allowed a locus penitential; and are to to subject 
forever to the vile tongue of the maligner and slanderer?

Cochuan y. State.

(28 Tex. App., 422.)

Manslaughter: Distinction between and murder—Self-defense —Instruc
tions — Evidence. /

1. In a murder case, in which there was no evidence that deceased, in 
striking defendant, caused pain or bloodshed, the court instructed that 
“ adequate cause " sufficient to reduce the homicide to manslaughter is 
such as would commonly produce a degree of rage or terror in the 
mind of a person of ordinary temper sufficient to render the mind 
incapable of cool reflection, and that mere insulting words or ges
tures, or an assault and battery so slight as to show no intention
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to inflict pain or injury, are insufficient ; but that, if pain or blood
shed is caused by an assault and battery, it is such adequate cause. 
Held error, as the jury should have been left to determine the ques
tion of “ adequate cause ” from all the facts, and not restricted to a 
single cause not shown by the evidence.

2. The true test as to murder in the second degree and manslaughter is 
that if thedibmicide was committed under the immediate influence of 
sudden passion, )for which there was adequate cause, the homicide, if 
not justifiable, would be manslaughter, but if such cause did not exist, 
and the homicide was not justifiable, then it would be murder in the 
second degree. Any circumstance capable of and actually creating 
sudden paskion, such as anger or terror, rendering the mind incapable 
of reflects >r\. whether or not accompanied by bodily pain, is “ adequate 
cause; ’’ anu if defendant killed deceased at a time when the latter’s 
actions and words, in connection with his physical strength, produced 
such “adequate cause,” and defendant, under its influence, and while 
not acting in self-defense, killed deceased, he would be guilty of man
slaughter.

8. In judging of the danger the circumstances must be viewed as they 
appeared to defendant, and if, when he shot deceased, the latter was 
violently attacking him under circumstances which reasonably indi
cated an intention to murder, maim, or inflict serious bodily injury, 
and the weapon and the manner of its use were reasonably calculated 
to produce either of such results, then the law presumes that deceased 
intended to murder, maim, or inflict such injury on defendant (Penal 
Code Tex., art 571), and the homicide would be justifiable; and though 
tiie danger was not real, but merely apparent, the homicide would be 
justifiable, if at the time the conduct of deceased was such, under the 
circumstances, as to reasonably induce defendant to believe that de
ceased was about to kill or inflict serious bodily injury on him.

4. The testimony of a person, who was, at the time, standing to the left of 
defendant, that he passed behind defendant froiq his left to his right 
side because he expected deceased would strike pt defendant with a 
billiard cue, and that he feared being hit, is admissible as bearing on 
the effect likely to be produced on defendant’s mind by the conduct of 
deceased.

Appeal from district court, Johnson county; J. M. Ilall, 
judge. H , •

Poindexter tfe Padelford, for appellant.
IF. L. Davidson, assistant attorney-general, for the ^tate.

Whitk, P. J. This appeal is from a conviction for murder 
of the second degree. The main errors complained of are the 
instructions given by the court in the charge upon man
slaughter and self-defense. The facts in the case clearly 
raised both of these issues, and demanded of the court a plain 
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and pertinent exposition of the law applicable to the facts 
which presented them.

Deceased and defendant were strangers, who had never 
seen each other before the fatal meeting. Defendant came 
into the room where deceased and another Avere engaged in 
a game of billiards. As he entered the door some one pulled 
off his hat and placed another upon his head, Avhich he jerked 
off, and, in throAving it from him, it fell upon the billiard 
table; Deceased became enraged, approached defendant, and 
.addressed him in an angry and threatening manner. Defend
ant apologized ; made eA'ery effort to pacify him ; begged fpr 
peace. Deceased would accept no apology, but became move 
and more enraged and threatening in his Avords and conduct. 
He haxl his billiard cue in his hand, uplifted in a striking atti
tude, and slapped defendant in the face or on the breast. 
Defendant was much the smaller man, and unable to contend 
with him. He gave back, or Avas pushed back by third par
ties, until he had retreated, or been shoved to the Avail. De
ceased, too, Avas shoved back by third parties, who Avere 
endeavoring to separate and keep them apart, but deceased, 
'pushed by these parties, advanced again with his drawn bill
iard cue, a deadly Aveapon, SAvearing he would kill defend
ant; and Avhen he (the deceased) had gotten within four or 
six feet of defendant, but not Avithin striking distance of him, 
at the time, with said billiard cue, the defendant fired the fatal 
shots in rapid succession. There is no evidence that when 
deceased slapped or tapped defendant on the face or breast he 
inflicted either pain or bloodshed upon him.

As to Avhat would constitute “ adequate cause ” sufficient to 
reduce the homicide to manslaughter, the court, in the seventh 
paragraph of its charge, instructed the jury as follows: “By 
the expression 1 adequate cause ’ is meant such as would com
monly produce a degree of rage, anger, resentment or terror 
in the mind of a person of ordinary temper sufficient to render 
the mind incapable of cool reflection. Insulting Avords or 
gestures, however insulting they may be, or an assault and 
battery so slight as to shoAv no intention to inflict pain or 
injury, are not adequate causes sufficient to reduce a homicide 
from the degree of murder to the grade of manslaughter. 
But an assault and battery causing pain or bloodshed is a
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sufficient cause to reduce an unlawful homicide to the grade 
of manslaughter.” This is the only explanation of adequate 
cause given. Under the facts it was insufficient, and was cal
culated to mislead the jury. In like circumstances this iden
tical charge was given by the same learned trial judge in 
Hawthorne » Care, 28 Tex. App., 212, and Judge Willson, 
delivering the opinion of the court, says: “ While this por
tion of the charge is abstractly correct, it is not applicable 
to the evidence. j%There was no proof ... of an as
sault and battery causing pain or bloodshed. Under this' 
charge the only ‘adequate cause’ was an assault and bat
tery . . . upon the defendant causing pain or bloodshed. 
Of course, the jury would conclude under this charge that 
adequate cause did not exist because no such assault and 
battery was committed. . . . Adequate cause should not 
have been so restricted. Any condition or circumstance 
which is capable of creating sudden passion sufficient to render 
the mind of a person of ordinary temper incapable of cool reflec
tion may constitute 1 e cause,’ and where the evidence
shows a number of conditions or circumstances tending either 
singly or collectively to constitute what a jury might con- • 
sider adequate cause, the charge should leave the jury at lib
erty to consider them all in determining whether or not 
adequate cause existed. . . . The jury should have been 
left free to determine the question of ‘adequate cause’from 
all the facts in evidence tending to show such cau$c, instead 
of being restricted as they were by the charge to a single 
cause, and that a cause not shown by the evidence.” Willson, 
Crim. St., § 1030; Orman v. State, 24 Tex. App., 495; Jfiles 
v. State, IS Tex. App., 156; 1Vari/lington v. State, 19 Tex. App., 
266; Johnson v. State, 22 Tex. App., 206.

Defendant’s counsel excepted to the Sufficiency of the charge 
of the court upon manslaughter, and asked the court to give 
the following requested instructions: “ (1) That you may un
derstand the difference betweensHumler in the second degree 
and manslaughter, you' are./myconitfction with the general 
charge of the court upon/murder in ttre-sqcond degree and 
manslaughter, further ijimructcd as follows: When an unlaw
ful killing takes place under the immediate influence of sud
den passion, and no cause exists which will, under the law,

94
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justify or excuse its commission, then, in order to determine 
whether such homicide is murder in the second degree, or 
manslaughter, the true test is, was there adequate cause to 
produce such passion? If such adequate cause existed, the 
homicide, if not justifiable, would he manslaughter. If such 
adequate cause did not exist, and if the homicide was not 
justifiable, then it would be murder in the second degree.
(2) And you are further instructed that any condition or cir-‘ 
cumstance which is capable of creating, and does create, sud
den passion, such as anger, rage, sudden resentment or terror, 
rendering the mind incapable of reflection, whether accom
panied by bodily pain or not, is in law ‘adequate cause.’
(3) And in this case, if you should find from the evidence that 
the defendant shot and killed John McLennan, and that at the 
time he did so the actions and wordsj)f said McLennan, taken 
in connection with the physical strength of the said McLen
nan, were of such a nature as to produce ‘ adequate cause,’ as 
above explained, and did produce such ‘adequate cause’ sufli- 
'cient to render the defendant’s mind incapable of cool reflec
tion, and if, under the immediate influence of anger, rage, 
sudden resentment or |error, the defendant shot and killed 
said John McLennan, and if you are satisfied from the evi
dence beyond a reasonable doubt that the defendant did not 
kill said McLennan in self-defense, then you should find him 
guilty of manslaughter.’’ These instructions were apt, perti
nent and comprehensive, and it was error for the court to re
fuse them.

Upon the law of self-defense, applicable to the facts of the 
case as made by the evidence, we are also of opinion that the 
charge of the court was insufficient as to apparent danger, 
and in not instructing the jury that in judging of the danger 
the facts and circumstances surrounding the defendant must 
be viewed and estimated from his stand point, and as they 
appeared to him. “If the jury might believe from the evi
dence that at the time the defendant fired the fatal shot the 
deceased was making a violent attack upon him under circum
stances which reasonably indicated an intention to murder, 
maim [or inflict upon him serious bodily injury], and the 
weapon and the manner of its use were such as were reason
ably calculated to produce either of those results, then the



COCHRAN v. STATE. 501

law presumed that the deceased intended to murder or maim 
[or inflict such injury upon] the defendant, and the jury should 
have been so instructed in explicit terms (Penal Code, art. 571 ; 
Kendall v. State, 8 Tex. App., 500), and that in such state of 
case the homicide would be justifiable. Furthermore, upon 
this subject the charge should have instructed the jury that, 
if the conduct of the deceased at the time of the homicide was 
such under the circumstances as to reasonably produce upon 
the mind of the defendant the belief that the deceased was 
then about to kill or inflict serious btfdily injury upon him, 
the homicide would be just ifiable, although in fact the danger 
was not real, but only apparent.” Jones y. State, 17 Tex. App., 
002 ; Bell v. State, 20 Tex. App., 445 ; Spearman v. State, 23 
Tex. App., 224; Pat IIIo v. State, 22 Tex. App., 580; Rruvdey 
v. State, 21 Tex. App., 222. Defendant’s special requested in
structions, which were refused, called the attention of the 
court to the defects in the charge above pointed out.

Defendant offered to prove by the witness Wilshire, who 
was standing just to the left of defendant immediately before 
the shots were fired, that “ the reason he [the witness] passed 
from defendant’s left side around behind his back to his right 
side was that he [witness] expected that deceased would strike 
at defendant with that billiard cue, and that he feared deceased 
might miss defendant and hit him.” An analogous question 
is discussed in Thomas v. State, 40 Tex., 36, and it was held 
that such character of evidence was admissible as tending to 
explain the effect the acts of the party would likely have pro
duced upon the accused. It was said that “ the effect pro
duced on a by stander by the conduct of Wren would illustrate 
the effect likely to be produced on the mind of the party him
self, and we can perceive no good reason why it should not 
have been allowed.” It was error to reject the evidence.

For errors above discussed, the judgment is reversed and 
the cause remanded.

41 Hear.—Manslaughter—What constitutes.— As said by Mr. Bishop (3 
Crim. Law, 757), any definition of this offense will proie unsatisfactory, and 
the law must lie gathensl from the somewhat uneven line of adjudicated 
cases. Questions concerning the commission of the offense arise most fre
quently where death ensued from the |>er|ietration of an act not preceded 
by an intention to kill, and some line liny* of distinction mark the difference 
from guiltless homicide and manslaughter, as well as between manslaughter
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and murder. “ However, every act producing an unintended result must, 
when evil, be measured by the intent or by the result The common-law 
rule measures it substantially by the latter, holding the person guilty of the 
thing done where there is any kind of legal wrong in the intent the same 
as though specifically intended, though not always in the same degree.” 
... 1 Bishop, Grim. Law, 411. But when a man in the execution of an 
act which is unlawful, because it is malum prohibitum merely, and by mis
fortune or chance, does another act which, if wilfully done, would be crim
inal, he is blameless for the commission of the latter. Estell v. The State, 
infra; A relu New Crim. P., 9 ; 1 Bishop, 414. When, on the other hand, the 
act is malum in se, and the consequences are evil, the doer is held rcs]K>n- 
sible for all the results. So it may be regarded as a well-settled principle of 
law that a man will be held guilty of murder or manslaughter who, in the 
attempt to kill one |crson, by mistake kills a third person, although there is 
no intent or design to kill such third person. So, also, where a number of 
persons conspire together to do an unlawful act. and in the prosecution of 
the common design a |>ersou is killed, all will be guilty of murder. 2 Wliart. 
Crim. Law (4th eil.). g 998, says : “ If the unlawful act was a trespass, the 
murder, to affect all, must be done in the prosecution of the design. If the 
unlawful act be a felony, it will be murder in all, although the death hap
pened collaterally, or besides the princi|>al design." 1 Russ. Crimes. MO, says : 
“Where divers persons resolve generally to resist all opiwjsers in the com
mission of any breach of the peace, ami to execute it in such a manner as 
naturally tends to raise tumults and affrays, as by committing a violent dis
seizin with great numbers of people, or going to beat a man, or mb a park, 
or standing in opixisition to the sheriff's poiwe, they must when they engage 
in such bold disturbances of the public peace at their peril abide the event 
of their actions; and therefore if, in doing of any of these acts, they hap
pen to kill a man, they are all guilty of murder." In 1 Hale, P. C., 441, 

* the doctrine is stated thus : “If divers jwrsons come in one conqiany to do 
an unlawful thing, as to kill, rob or licat a man, or commit a riot, or to do 
any other trespass, and one of them in doing thensif kill a man, this may 
be adjudged murder in them all that are present of that party als'tting him 
and consenting to the act or ready to aid him, although they did but look 
on." No persou can be held responsible for a homicide unless the act was 
either actually or constructively committed by him. And in order to be his 
act it must be committed by his hand, or by some one acting in concert 
with him, or in furtherance of a common d-sign or purjxwe. Where the 
criminal liability arises from the act of another, it must ap|iear that the act 
was done in furtherance of the common design, or in prosecution of the 
common pur|iose. for which the parties were assembled or combined 
together; otherwise a jx-rson might lx* convicted of a crime in the commis
sion of which he never assisted, which could not be done upon any principle 
of justice. Butler v. The 1‘eupte, 125 111., 641.

In a Michigan case the court reviews a number of the authorities. There 
the defendant was charged with having killed a Ixiy who had thrown stones 
at him. By the defendant's own statement he was armed with a deadly 
wea|x>n, and. being so armed he gave chase to the dicoaxed, and if he Imd 
caught him “ lie might have slapixxl him in the face, and told him what was
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right" He was not very angry, but he did not want to be called names. He 
was trying to scare the boys, and stop their throwing dirt or stones. He 
took his revolver out to shoot in the air to scare the boys, and when he took 
it out to do this, while he was pursuing and the deceased fleeing from him 
about one hundred feet distant he says he does not know how it happened, 
but it went off, and hit and killed the boy, Willie Pickel. He also shows 
that there was an altercation there between him and the boys, they calling 
names, and throwing dirt or stones, one of which hit him on the leg. “ It 
thus appears from his testimony that he meant to do two things, both of 
which were unlawful : (1) He chased the deceased with intent to slap him 
in the face. or. in other words, to do him bodily harm. (2) He meant to 
shoot his pistol — a deadly weapon, loaded with powder and ball — in the air 
for the puriMwe of scaring the boys. Under such circumstances, if death of 
a person ensues from the act, the crime is, at least, manslaughter, whether 
he intended to kill the person or not It seeme to me that it would be mon
strous to hold that the respondent is not legally responsible for such crimi
nal carelessness as his own story shows he was guilty of. Can it be that 
human life lias come to be so cheap that it can be sacrificed without provo
cation, and the slayer go unpunished, because he did not intend to take life 
by his rash or careless act? And yet such was the effect of the respondent’s 
requests to charge the jury above quoted.

“ Mr. Bishop, in his work on Criminal Law, says : * It is reasonable to hold 
that where one uses a deadly weapon without justification, he evinces a dis
regard for human life and safety amounting to malice.’ Was there any 
justification (or the use of the deadly weapon in this case? Assuredly not 
Its use was uncalled for ami wanton. The boy chased and killed was but 
fifteen years old. He had committed no crime, and respondent had no 
right to lay violent lianils upon him,— much leas to shoot him.

“In the case of Stale v. Smith, 2 Strob., 77, the prisoner fired a pistol at a 
person on horscliark merely to frighten his horse, and caused it to throw its 
rider, and the ball caused the death of another person. The offense was 
held to lie murder. Mr. Justice Evans, in deciding the case, said: ‘If the 
prisoner’s object laid liecn nothing more than to make Carter's horse throw, 
him, ami he had used such means only as was appropriate to that end, then 
there would Is* some reason for applying to this case the distinction that, 
where the intent was to commit only a trespass or a misdemeanor, the acci
dental killing would be only manslaughter.’ The above case, in many of 
its features, is quite similar to this. The occurrence happened after dark. 
A crowd bail assembled iu the street, among whom was the prisoner. Two 
children had Us-n sent upon an errand, ami, meeting the crowd, had climbed 
upon the fence, and sat there. Carter rode by upon horseback. The pris
oner discharged his pistol and accidentally hit and killed one of the children. 
The prisoner said tliat he did not know the child was there, and would 
not have hurt him for the world if\he had known it Again, being asked, 
when he said he did not mean to kill the negro : ‘ Well, who did you mean 
to kill?’ he hesilaUsl, and said : ‘ Really, I did not intend to kill anybody. I 
shot at that d—d mulatto, but did not intend to kill him.’ Again, he said:
* I shot with this intention : to make Carter's horse cut or caper, and throw 
him down ; and 1 thought I liud elevated the pistol high enough to be out
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of danger.* And again : • I designed a frolic, to scare Carter or his horse, 
and thought I had raised the pistol so as not to hit anybody.’

“In this case, if the object of respondent was simply to frighten the boy, 
the means used were entirely inappropriate for the purpose. If that had 
been his only object, his giving chase seems effectually to have accomplished 
it, for they were fleeing from him ; and for what reason other than affright? 
The people’s testimony showed that the respondent made threats, and had 
deliberately taken.his pistol from his pocket while behind the tree, and that 
he pursued, and deliberately took aim, and fired the fatal shot I think 
there was testimony in the case that would have justified the court in sub
mitting it to the jury whether the res|>ondont was not guilty of murder in 
the first degree.

“ Adverting again to decided cases : It has been held that where a parent 
corrects his child, if the correction exceeds the ltounds of due moderation, 
either in the measure of it, or in the instrument made use of for that pur
pose, it will be either murder or manslaughter, according to the circum
stances. Rex v. Cheeseman, 7 Car. & P., 4M ; Anonymous, 1 East, P. C., 261, 
1 Hale, P. C„4M; Foster, 262.

“ In Wigij's Vase, 1 Leach, 378, a boy having the care of some sheep suffered 
some of them to escape through the hurdles of the jwn, and the master, see
ing the sheep escaping, ran towards the boy, threw a stake at the boy, which 
hit and killed him. The jury, under the direction of the court, found the 
master guilty of manslaughter.

“In the case of Rex v. Sullivan, 7 Car. & P., 641, a lad, in frolic, without 
meaning harm to any one, took the trapstick out of the forepart of a cart, in 
consequence of which it was upset, and the carman, who was in it putting 
in a sack of potatoes, was thrown backward on some stones, and killed. The 
lad was held to be guilty of manslaughter. So it was held that where one 
whips a horse on which another is riding so that it springs out, and runs 
over and kills a child, he is guilty of manslaughter. 2 Bish. Crim. Law, 
§ 693i It is"also manslaughter if, on a sudden quarrel between two persons, 
a blow intended for one of tbem accidentally falls upon a third, whom it 
killa Rex v. Brown, 1 Leach, 135 ; 1 East, P. C., 281, 245, 274.

“ Mr. Bishop says : • It appears to be a doctrine of the courts that, if parties 
become excited by words, and one of them attempts to chastise the other 
with a weapon not deadly, he will be held for manslaughter, though death 
is unintentionally inflicted.’ Vol. 2, § 704. And when a man dischargee a 
gun at another’s fowls in mere wanton sport, he commits, if he accidentally 
kills a human being, the offense of manslaughter, while his intended act is 
only a civil trespass. 2 Bish. Crim. Law, 8 602.

“ In Slate v. Roane, 2 Dev., 58, it was held the firing of a gun simply for the 
purpose of frightening another, by which shooting death is produced, is 
manslaughter. In this case the prisoner’s counsel requested the court to 
charge the jury ‘that if the defendant did not intend to kill, but only to 
frighten, the deceased, they should find him not guilty of an offense,’which 
was refused ; anil the judge charged that if the defendant discharged his 
gun in a careless, negligent and heedless manner, and thereby caused the 
death of the deceased, he was guilty of manslaughter, although he did not 
intend to kill Held no error.
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“And in People v. Puller, 2 Parker, C. C., 16. it was held that where one 

carelessly discharged a gun into the street in the night-time, and shot de
ceased unintentionally, not knowing he was there, it was manslaughter.

“ Mr. Bishop formulates the doctrine to be drawn from the adjudicated eases 
as follows : ‘If an act is unlawful, or is such as duty does not demand, and 
of a tendency directly dangerous to life, however unintended, it will be mur
der. But if the act though dangerous, is not directly so, yet sufficiently 
dangerous to come under conij/mnatioh of the law, and death unintended 
results from it the offensp-krtnanslaughter ; or if it is one of a nature to be 
lawful, properly perforiifed, and it is performed improperly, and death comes 
from it unexpectedly, the offense still is manslaughter.' 2 Bish. Grim. Law, 
g 689. % \

“Applying the principle^» be deduced from the cases referred to, and the 
doctrine above laid down, to the case under consideration, and viewing the 
transaction in the light of the most favorable circumstances shown by 
the testimony, the act of respondent in killing the lad was manslaughter. 
People n Steubenvoll, 62 Mich., 329.”

The unlawful and felonious killing of a human being, “ without malice, but 
voluntarily upon a sudden heat,” is voluntary manslaughter. Involuntary 
killing in the commission of an unlawful act is involuntary manslaughter. 
One guilty of involuntary manslaughter cannot be convicted under an in
dictment charging him with voluntary manslaughter. The question as to 
whether the manslaughter committed was voluntary or involuntary is one 
wholly for the jury. Bruner v. Slate, 88 Ind., 159. One who, in at
tempting to commit suicide, accidentally kills another who is trying to 
prevent it, is guilty of criminal homicide. Commonwealth v. Mink, 123 
Mass., 422. Where one laid in wait and shot another dead, held, that the 
murder was not reduced to manslaughter by the fact that the accused had 
gone bail for the deceased, who had refused to appear in court according to 
his recognizance, had made violent threats to resist his bail, and, on the 
night before the homicide, had shot at him in his carriage. State v. Doum- 
ham, 1 Honst Crim. C. (Del.), 45. A homicide cannot be reduced from murder 
to manslaughter by the fact that the defendant knew positively that the de
ceased had carried on an adulterous intercourse with his wife, unless he 
has caught him in the act, and killed him in the first transport of passion. 
State v. Pratt, 1 Honst Crim. C. (Del.), 249. The fact that the person killed 
was trespassing on property of the accused does not reduce the offense to 
manslaughter. State v. Woodward, 1 Houst Crim. C. (Del.), 476.

If a person, seeing his friend shot becomes so aroused by sudden rage 
and resentment that his mind is not capable of cool reflection, and if, under 
the immediate influence of passion, he shoots and kills the offender, the of
fense is manslaughter. Moore v. State, 26 Tex. App., 322. A sudden trans
port of passion, caused by adequate provocation, if it suspends the exercise 
of judgment and dominates volition, so as to exclude premeditation and a 
previously formed design, is sufficient to reduce the killing to manslaughter, 
though it does not “ entirely dethrone reason.” Smith v. State, 83 Ala, 26. 
To reduce homicide from murder to manslaughter there must be not only 
an alwence of malice and deliberation, but also “ some actual assault upon 
the person killing, or an attempt by the person to commit a serious personal
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injury upon the person killing, or other equivalent circumstances to justify 
the excitement of passion, anil to exclude all idea of deliberation or malice," 
underCodeof Georgia 1882, section 4325. Fogarty v. State, 80 Ga., 450. Where 
a policeman, with nothing to show that he was such, at night calls on a passer
by to stop, and, when the latter starts to run, shoots him, he is guilty of man
slaughter in the second degree. People v. McCarthy, 47 Hun, 491. If two 
fight with deadly Weapons in a mutual combat, begun in hot blood, and 
death ensue, it is manslaughter. United State* v. Mingo, 2 Curt, 1 ; At
kins v. State, 16 Ark., 568; State v. Floyd, N. C. L., 392; Ooltlen v. State, 25 
Ga., 527 ; State V. McDonnell, 32 Vt, 491 ; State v. Roberts, 1 Hawks (N. C.X 
349. But in cases of mutual comliat to reduce the offense of taking life 
from murder to manslaughter, it must ap|>ear that the contest was waged 
upon equal terms, and no undue advantage was taken. People v. Sanchez, 24 
CaL, 17. And, in case of a sudden quarrel, the going out to light must occur 
immediately after the quarrel, before the blood has time to cool Id. In 
manslaughter there may be intention to kill, arising in the sudden trans
port of (Mission, hut it may, and must, in this grade of offense, be unaccom
panied by premeditation or malice. Dennison v. State, 13 IniL, 510. Man
slaughter is the unlawful and felonious killing of another, without malice, 
either express or implied ; and if, therefore, in doing an unlawful act, or 
in carrying out an unlawful design, death happen, but without malice, the 
offense would lx* only manslaughter, provided such unlawful act or design 
be not a-felony, because then the law implies the existence of malice. But 
if the intent gy«i no further than to commit a I sire tresjuiss. it will be man
slaughter. State v. Shellatly, 8 Iowa, 447. Mere words or gestures, though 
they may Excite passion, do not constitute such provocation as will of itself 
extenuam a homicide committed with a deadly wea|*m, and make it man
slaughter. Rapp r. Commonwealth, 14 B. Mon. (Ky.X614; l'enfile v. Mur- 
back, 6-4 Cal.. 369; State t>. Rnchauuan, 1 Houst Cr. C. (Del.), 133; State r. 
Drajier, id., 531 ; Ross e. State, 59 Ga., 248.

Homicide, which results from the perjietration of offenses below the de
gree of felony and without malice, is manslaughter. State r. McXab, 20 
N. IL, 160. Ordinary provocation given by a woman or child to a man of 
average strength, even though it amounts to giving a blow, does not lower 
a homicide from murder to manslaughter. Commonicealth r. Master. 4 Pa. 
St, 264. If a |ierbon u|*in meeting his adversary unex|M-ctedly, who had in
tercepted him ujion his lawful road, and in his lawful pursuit accepts 
the fight when he might have avoided it by passing on, the provocation 
lieing sudden and unexpected, the law will not presume the killing to have 
lieen U|sm the ancient grudge, but U|ioii the insult given by stopping him 
on the way, and it would lie manslaughter. Cofteland V. State, 7 Humph. 
(Tenn.). 479. On a trial for homicide, committed by tiring a pistol from the 
window of a dwelling-house into a charivari jwrty assembled aiioiit the 
house after midnight, it is error to direct the jury that such a demonstration 
would not be a sufficient provocation to reduce the killing to manslaughter. 
State n, Attains, 78 Iowa, 292. It is no defense to an indictment for man-' 
slaughter tliat the homicide therein alleged apjiear* by the evidence to have 
been committed with malice aforethought, and was therefore murder ; but 
the defendant in such case may, notwithstanding, lie properly convicted of
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the offense of manslaughter. Commomcealth r. M'Pike, 3 Cush. (Mass,), 181. 
A person who intentionally and in a wanton and reckless manner illegally 
discharges his pistol in the street of a town, and thereby kills another, is guilty 
of manslaughter. Sparks v. Cmmomcealth, 3 Bush (Ky.X 111 ; People c. Ful
ler, 2 Park. (N. Y.) Cr., 16. Unless there are circumstances to render it an 
assault one's playful and negligent handling of a pistol which he believes to 
be empty, with no intent to harm, will not make the consequent killing volun
tary manslaughter. Robertson v. State, 2 Lea (Tenn-X 239. An assault by 
one attempting to regain his lilierty from unlawful arrest or restraint if re
sulting in the death of the assailed person, is no more than manslaughter ; 
and, if death does not ensue, is no more than an aggravated assault and 
battery. Goodman v. State, 4 Tex. App., 349. A police officer, at night in a 
city street attempted to arrest A. for being drunk, noisy and disorderly. A. 
resisted and ran away. The officer repeatedly called on him to stop, drew 
his pistol, and would have tired but that A. shot and killed him. Held, that 
A. was properly convicted of manslaughter in the second degree: State t> 
Cantieny, 34 Minn., 1.

Belk et al. v. People.

(125 III, 584.)

Manslaughter : Negligent driving — Instructions.

1. Negligence — Criminal liabiijty — Contributory negligence.—
Where a team and wagon run into another wagon, and the horses 
hitched to the latter are frightened and run away, throwing an occu
pant out, and causing injuries from which she dies, the collision is the 
proximate cause of the death ; and it is no excuse of the criminal lia
bility of those causing the collision that the runaway horses might 
have been checked by the driver by the exercise of,diligence and care.

2. Same — Homicide.— U|s>n an indictment for murder, where it appeared
that the deceased had come to lies, death in consequence of tiie collision 
of a vehicle driven by defendants with that in which deceased was 
riding, criminal liability of the defendants depends, not merely u|khi 
the question whether they were active in inducing their team to run, 
thereby causing the collision, but also whether they recklessly or wan
tonly permitted the collision.

3. Same — INSTRUCTIONS.— In a trial for murder, occasioned by the collis
ion of two vehicles, one of which defendants were driving, an instruc
tion submitting to the jury the question whether defendants were 
active in causing the collision by urging their team on. no evidence of 
such fact having lieen introduced, and the only reference to it in the 
record being the statement of counsel explaining why it lutd not been 
proved, is improper.
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Error to circuit court, Jo Daviess county; William Brown, 
judge.

D. tfe T. J. Sheean McHugh, for plaintiffs in error.
George Hunt, attorney-general, and W. IF. Waglin, state’s 

attorney, for defendant in error.

Shope, J. The plaintiffs in error, John Belli, John Hill and 
George Williams, with George Belli, were jointly indicted in 
the Jo Daviess circuit court for the murder of Ann Heed ; the 
indictment charging, in the various counts, in varying forms, 
that the murder was committed by the defendants, by wilfully, 
recklessly, negligently, wrongfuly and feloniously driving a 
team of horses, hitched to a wagon, upon and against a wagon 
in which the deceased was riding,— thereby causing the horses 
attached to the wagon in which she was so riding to run away, 
thereby throwing said Ann Iieed upon the ground, whereby 
she received wounds and injuries from which she died the fol
lowing day. A trial resulted in an acquittal of said George 
Belk, and a verdict of guilty of manslaughter as to plaintiffs 
in error, and fixing their punishment at confinement in the 
penitentiary at one year each. Motions for a new trial and 
in arrest were severally overruled, and sentence pronounced 
by the court ujion the verdict. The facts immediately con
nected with the killing of Mrs. Reed, in reference to which 
there is little or no controversy, are as follows: On the 5th 
day of July, 1886, a celebration of the 4th of July was held 
in a grove about a half-mile from the village of Klizalieth, in 
Jo Daviess county. The grove was a quarter of a mile from 
the public highway, and was reached through a lane about 
one rod wide and fifty rods long, extending from the road into 
the fields in which the grove was situated. This lane, ordi
narily closed by gates at each end, was on this day thrown 
open and used by the public. About six rods from the gate 
nearest the grove was a hollow or depression crossing the lane, 
the descent into which by the road was quite steep, and at 
this point, owing to the unevenness of the surface of the land, 
a team could not be driven aside to |termit another to pass. 
About ti P. M. the deceased, with others, started homeward, 
through this lane, in a spring wagon or “ hack,” drawn by two
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horses, driven by her son Richard. Ahont the same time 
plaintiffs in error, in company with George Bclk, also started 
from the grove in a like vehicle, also drawn by two horses, 
driven by the defendant John 6elk. At the time the latter 
entered the narrow lane the former was some six rods in ad
vance, and in plain view. About the time of so entering the 
lane, the horses driven by Belk began to run, and ran into and 
against the wagon in which the deceased was riding, breaking 
the end-gate and the back of the scat. The collision occurred 
just as the forward conveyance was descending the declivity 
into the hollow mentioned. The result was that the horses 
attached to the vehicle in which Mrs. Itced was riding became 
unmanageable, and ran away, whereby she was thrown violently 
to the ground, and was injured so that she died the next day. 
Some question is made whether the collision was the prox
imate cause of the team running away, and of the injury 
and death of Mrs. Reed ; but it is enough to say the evidence 
was sufficient upon which to base the finding of the jury in 
that respect, the question was submitted under proper instruc* 
tions, and there is no ground for disturbing the verdict for that 
reason. There was direct causal connection between the col
lision and the death of the deceased. Between the acts of omis
sion or commission of the defendants, by which, it is alleged, 
the collision occurred, and the injury of the deceased, there 
was not an interposition of a human will acting independently 
of the defendants, or any extraordinary natural phenomena, 
to break the causal connection. It may be fairly said that 
what followed the colliding of the defendants’ team with the 
wagon in which the deceased was riding was the natural and 
prolwble effect of the collision, and the collision was in conse
quence of the manner in which the team of the defendants 
was controlled. It can make no difference whether the driver 
of the team after which the deceased was riding was guilty of 
negligence in not controlling or failing to control his team 
after the collision. It may be that persons standing by, or 
the driver, might, by the exercise of diligence and care, have 
checked the horses, and thereby prevented the final catastro
phe ; but because they did not do so, ami were derelict in moral- 
or even legal, duty in that regard, will not release the defend, 
ants from the responsibility of their wrongful act or omission
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of their legal duty. If the driver, instead of being negligent, 
as is claimed, in controlling his team, had done some act con
tributing to the running away of his horses, or driven upon a 
bank, whereby the carriage had been overturned and the de
ceased thrown out, or the like, it might justly be said that it 
was the act of the driver, and not of the defendants, to which 
the death of the deceased was legally-attributable. 1 Whart. 
Grim. Law, § 341 et $eq.; Iiosc. Grim. Ev„ 700 et xeq.

The case made by the evidence fairly presented the question 
for determination as to whether the collision was the result of 
the reckless and wanton failure of the plaintiffs in error, or 
some one or more of them, to control and manage the team 
of which they were in charge, or was the result of unavoidable 
mischance or accident. This record shows that, in approach
ing the gate and entering the lane, tlie horses of the defend
ant were being driven in a walk or slow trot, and apparently 
under perfect control; about the time they entered the lane 
the horses started to run, and continued to do so until the 
wagon in which the deceased was riding was struck .os before 
mentioned; that then, anil from there on, said horses were * 
again apparently under |>erfect control. The evidence fails to 
show that the horses were started or urged into a high rate of 
speed by any act or word of the defendants, or either of them. 
There is great conflict in the evidence as to whether or not 
said horses were unmanageable, and ran despite the efforts of 
the defendants John Belk and Hill to control them, or whether 
they were permitted to run and collide with the wagon of the 
deceased without any attempt on the part of defendants, or 
either of them, to control fluid horses. It is insisted by coun
sel for the defendants tlmt Vas there is a failure to show that 
they were active in inducing their horses to run at the place 
indicated, that no criminal responsibility attaches to the de
fendants. This we think a misapprehension of the law. There 
can be but little distinction, except in degree of criminality, 
between a positive intent to do wrong and an indifference 
whether wrong is done or not. It is therefore said: “Care- 
lessncss is criminal, and, within limits, supplies the place of the 
direct criminal intent.” 1 Bish. Grim. Law, § 313; Com. v. 
Rode*, 6 B. ^lon., 171 ; Hose. Grim. Ev., *npra. Every person 
driving upon the public highway, or in other place frequented



BELK v. PEOPLE. 511

by others, is bound to exercise reasonable care and caution 
to prevent injury to others. The law casts upon him the 
legal duty of observing such care and caution as is exercised 
by reasonable and prudent men under like circumstances. As 
a rule, the care required is to be proportioned to the/danger; 
lienee driving rapidly in an open country highway nfay not be 
negligence, while the same character of driving in a thronged 
street or thoroughfare, or where there is known hazard to 
others, may be negligent in the highest degree. 1 Whart. 
Crim. Law, §§ 353, 355. We have seen that every person 
driving upon the public highway is under a legal duty to ob
serve, in the control and management of his team, the exer
cise of reasonable care to prevent injury to others. Every 
person is criminally responsible for the neglect or wilful fail' 
ure to perform that duty. To creatckthis responsibility, how
ever, the law must cast upon the persons sought to be charged 
the legal obligation to do the act or perform the service the 
omission of which is alleged to be the direct cause of the injury. 
Id., § 229 (t seq. If, therefore, the defendants, or such of them 
as had the control or management of the horses attached to 
tlye vehicle in which they were riding, knowing of the danger 
of the collision and the probable consequences flowing there
from, recklessly and negligently, or wantonly and wilfully, 
permitted^e horses to run down and collide with the vehicle 
of the deceased, without using such means as was reasonably 
at their command to prevent the same, they should be held 
penally responsible for the result of their negligence or wilful 
omission of duty. Archb. Crim. Proc., 9; 1 Bish. Crim. Law, 
§ 314. The case in this view should have been submitted to 
the jury by the trial court. It is strenuously contended, and 
there is much proof tending to show, that after the horses of 
defendants had entered the lane, they became frightened and 
unmanageable, and that the collision was without fault on the 
part of accused, or either of them ; that they used every en
deavor to prevent the same, but without avail. If the defend
ants were not guilty of negligence, and the collision was the 
result of inevitable accident, or resulted from their horses be
coming unmanageable without fault of the defendants, and 
uncontrollable by the exercise of proper care by the defend
ants, there would be no criminal liability. It is not our pur-
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pose, however, to discuss the evidence pertaining to this branch 
of the case, for the reason that the plaintiffs in error may 
again be placed upon trial for the crinle of manslaughter under 
this indictment. As we have seen, there is a total want of 
evidence in this case showing that anything was said or any 
act done by the defendants, or either of them, to induce their 
team to run away, or become unmanageable, or that might 
have produced that result ; and all that can bo claimed by the 
prosecution upon this record is that they failed to perform 
the legal duty of using reasonable care to check the team and 
prevent the collision.

The court, by the sixth and eighth instructions given for the 
people, told the jury that if they believed from the evidence that 
the defendants, etc., unlawfully, recklessly and carelessly did 
drive and urge a certain span of horses to so rapid a pace that 
they could not control them, and in consequence of the careless, 
reckless and unlawful driving the horses ran into another 
wagon, etc., whereby the death, etc., of Ann Reed occurred, 
the defendants would be guilty of the crime of manslaughter. 
It is to be remarked that the only place in this record in 
which ariy reference is made to the fact that the defendants 
were urging or doing any act tending to urge their horses 
iqto^a-ràtyid gait, after reaching the lane, is to be found in 
these .insthuctibns, and in the remarks of counsel in argument 
to the jurV. ' )ne of the counsel in argument said to the jury 
that the reason why the prosecution had failed to prove that 
the defendants were whipping their horses, just as they struck 
Reed’s hack, was because of the absence of the witness Her
man Praegar; that, if the witness Praegar had been present, 
the prosecution would have proved by him that, as the de
fendants were driving .along and running into Reed’s hack, 
they were whipping their horses. It is true, it does not ap
pear that these remarks of counsel were objected to, or the 
attention of the court called to them by the defendants or 
their counsel. But followed immediately, as they were, by 
the instructions referred to, having for their sole foundation 
these remarks of counsel, dr none at all, gave emphasis to 
them, and must have been prejudicial to the defendants. It 
is a doctrine so well established in this court that instructions 
must be based upon the evidence, that no authorities are re-
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ffaircd to be cited in support of it. To instruct the jury that 
if they believed from the evidence that the defendants were 
carelessly and recklessly urging their horses, was for the court 
to say, in substance, to the jury, that in the view of the court 
there was some evidence ujion which such finding might be 
predicated, whereas it is totally without foundation in this 
record. This was manifest error, and necessitates the reversal 
of the judgment of the circuit court. The judgment will ac
cordingly be reversed, and the cause remanded to the circuit 
court of Jo Daviess county for further proceedings. Keversed
and remanded. ,

•w
Note.— Death from negligence.—Any unlawful and wilful killing of a 

human being without malice, including a negligent killing, which is also 
wilful, is manslaughter, and it may exist where there is no evidence of sud
den heat of passion. United State» r. Meagher, 37 F. R, 875. Manslaughter 
may be committed by wantonly permitting wild beasts to go at large (Dur
den v. Barnett. 7 Ala.. 169) ; or riding an unruly horse into a crowd ; or ex
posing helpless persons in such position that death ensues ; and if done 
maliciously, it is murder. A iron v. People, 3 Ill., £67. Or by immoderate 
correction, if done in a manner likely to kill or to inflict serious injury. 
State f. //orris, 63 N. C, 1. An indictment for manslaughter lies, under the 
New York statute, against a builder who uses poor materials, so that the 
building falls and kills one in it People v. Buddcnnieck, 103 N. Y„ 487. 
One who, thinking that he had hyen insulted, brutally pushed or struck the 
offender, who fell, striking his head against the pavement held guilty of 
involuntary manslaughter. Bmirn r. State, 110 Ind., 486. It is manslaughter 
to infliet wounds in rude -sport that cause deatk Pcnnmylvania r. Letri». 
Add. (Pa.), 279. A party leaving dangerous agencies where they are likely 
to be taken by passers-by may be guilty. Harvey v. State, 40 Ind., 560. As 
by placing poison in such a position that in the ordinary course of tilings it is 
likely to tie taken by a passer-by. Reg. r. Chamberlain, 10 Cox, C. C„ 486. 
But not if it lie administered compulsorily, or by another independently of 
him. Blackburn v. State, 23 Ohio St. 146. But it was decided that a master 
of a house who leaves powder unlawfully and carelessly on his premises is 
not liable for its negligent misuse by his servants who are capable of judging 
of the danger. Reg. r. Bennett, 8 Cox, C. C., 74. Unless it be left in such a 
disguised state that its character is not subject to detection. Reg. r. Ben
nett, 9 Car. & P„ 356. If death ensues from the performance of a lawful act 
it will be murder, manslaughter, or misadventure, according to the circum
stances. Com. v. York, 9 Met. 93. If an act is committed heedlessly, with
out any mischievous intent it will lie manslaughter only. Ann v. State, 11 
Humph., 150. So, recklessly throwing a billet of wood into the street and 
thereby causing death. Reg. r. Yaupleir. 3 Fost & F., 520. Or recklessly 
steering a vessel or driving a vehicle. Reg. v. Taylor, 9 Car. & P„ 672. Or 
burning a steamer while racing. Reg. r. Taylor, 9 Car. & P„ 672. Or reck
lessly and negligently running dangerous machinery. People v. Sheriff of
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Worcester, 1 Park. Cr. R, 659. Or recklessly and carelessly handling a re
volver believing it to lie unloaded. State v. Hardie, 2 Am. Cr. R, 826. Or 
recklessly pointing a gun at another without examining it to see whether it is 
loaded. Robertson v. State, 2 Lea (Tenn.), 237. Or recklessly or heedlessly 
firing a gun. Reg. t>. Joues, 12 Cox, C. C., 628. But in a case where N., after 
amusing himself with a small pistol, shooting “Christmas guns," loaded it with 
only a [Hiper waxl, approached a friend, asking her to kiss him, and, upon her 
refusal, said : •• If you don't kiss me I will shoot you," put both arms around 
her, discharged the pistol below her shoulder, thereby killing her, it was 
held that the facts did not warrant a conviction for voluntary manslaughter. 
Nelson v. State, 6 Baxter (Tenu.), MU. But it has been held that where one, 
by the careless use of a pistol in s|s>rt, kills another by accident, it is man
slaughter, although the victim told him to shoot State r. Virnus, 63 Am. 
Rep,, 466. So if one pursue another with a pistol in sport, and dentil ensues, 
it is manslaughter, ('oilier t*. State, 39 Oil. 355. Unless the killing was ac
cidental State t\ Vance, 17 Iowa, 138. In the use of a revolver, a person is 
held to only such care as a reasonably prudent man should use under the 
circumstances. State n Hardie. 2 Am. Cr. R., 326. On an indictment for 
involuntary manslaughter, the defendant should lie convicted if he hail rea
sonable grounds to believe, anil did believe, that theri> was no danger in 
handling the gun as he did, and he did so with no intent to harm, but the 
killing, to tile exclusion of a reasonable doubt, resulted from the careless use 
of the gun; but should lie ncquitted if the killing was accidental, and with
out carelessness. Commonireatth v. Mathews i Ky.), 12 8. W» 888, A careful 
use of a dangerous article, in ignorance or with a lawful purisme, is not nec
essarily unlawful Ann v. State, 11 Humph., 150. A person who is guilty 
of negligence in manufacturing a dangerous article is liable for the damage 
done by it, however numerous may lie the agents through whose hands it 
was innocently passed Klkins v. McKean, 7V Pa. St, 493.

Ehtei.i. v. State.

(51 N. J. Iniw, 182.)

Manri.avohtkr: Act'not malum m sc — Re* ijcstir.

- 1. In a case of homicide the narration of the transaction given liy tin* in
jured man a few minutes after the affair, and after the defendant had 
left, is not admissible in evidence as a part of the res grstir.

2. The mere unlawfulness of an act done, the same lieing nudum in se, will 
not make the doer criminally liable for its unforeseen consequences, 
such act lieing neither dangerous in its nature nor dangerous from its 
mode of execution.

Error to court of quarter sessions, Monmouth county;
» Walling, judge.

*
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Aaron E. Johnston, for plaintiff in error.
Charles Haight, for the state.

*

Bf.asi.ey, C. J. This writ of error has brought up the rec
ord of the conviction of the plaintiff in error before the Mon
mouth sessions of the crime of manslaughter. The pertinent 
facts were these : The defendant drove his team of mules, at
tached to a wagon, through a toll-gate of which the deceased 
man, William H. Mart, was keej»er. The state alleged that 
the defendant's purpose was i^o escape the payment of toll. 
Hart, in frustration of this design, ran out and endeavored to 
stop the team by seizing some jiart of the harness, and either 
by this act, or, as was alleged by the state, by incitement from 
the defendant, the team broke into a run. Ilart was dragged 
a short distance, fell to the ground, the wagon-wheels passing 
over his laxly, and so badly injuring him that he died within 
two days.

The first objection against the proceedings at the trial, au 
appears from the bill of exceptions, relates to certain state
ments made by Hart, the injuria! man. They were made 
under these circumstances : Hart was run over thirty or forty 
yards from the toll house. The defendant drove away, leav
ing him insensible on the ground. In a few minutes he was 
removed into the toll house, and, after Ix'ing there a short 
time, perhaps fifteen or twenty minutes, he made the state
ments in question, being questioned by his wife, thus : “I said 
to him, ‘ Why did you not let go?’ and he said, ‘I could not 
let go, for they whip|>ed up their horses, and urged therii on, 
and I did not dare let go for fear I would go under the wheel, 
they were going so fast.’ He said they ran over him. I said, 
‘Who?’ and he said, ‘I recognized Calc Patterson, and I 
think it was his son. He had his face from me, the young 
man did.’ ” The wounded man died in about thirty-six hours 
afterwards. These declarations were admitted by the court, 
not as dying declarations, but as part of the res gcsUr,.

It is entirely plain that they were not admissible. They 
were no part of the transaction that was being tried. The 
issue was whether or not the defendant had inflicted the mor
tal injury. The subsequent statements respecting that affair 
did not belong to it as a portion of its substance, or as an in-
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cident of it. The res gestœ were finished, and the wounded 
man merely described the past transaction. If ho could make 
such description ten minutes after the occurrence, he could do 
so ten hours afterwards. Nor does it seem that immediate 
declarations would be more reliable than those that should be 
made at a later period; for, while the latter in some cases 
might afford time and opportunity for fabrication, it is 
certain the former might be adulterated by reason of the 
vindictive passion unavoidably awakened by the strife or ac
cident, and which would have had no chance of becoming 
appeased. All such statements, whether proximate or re
mote, are untrustworthy in the extreme. They are not made 
under oath; they cannot be discussed by cross-examination, 
nor are they likely to be open to explanation, generally being 
fragmentary and incomplete, and liable, therefore, to be 
misunderstood and misreported. Mr. Wharton correctly de
fines the rule of law on this subject when he says : “All 
declarations which arc in the nature of a narrative of past 
events are inadmissible.” 1 Whart. Ev., § 265. The decision 
in the case of Donnelly v. State, 26 N. J. Law, 463, COÎ^çc^j 
virtually upon this basis. There the narration of the mur
dered man was as clearly connected in point of time with the 
transaction to which it referred as was the narration now in 
question, and yet the former was not sanctioned on the ground 
that it was part of the res gestœ, but, under the circumstances 
shown, as a dying declaration. On the assumption that the 
narration in that case was admissible in evidence for the rea
son that it was parcel of the matter in issue, it would be man
ifest that the entire discussion of the subject of the rccciva- 
bility of the statements of persons who are in extremis was 
out of place and uncalled for. The narrative of the wounded 
man in the present case should have been excluded.

There was also error in the judicial instruction to the jury. 
The court charged as follows, viz. : “ If you find from the evi
dence that the defendant knew that ho was at the toll-gate, 
and intended and attempted to go through it without paying 
toll; that to prevent this, and to collect toll after he had de
manded it, Ilart (the deceased) caught hold of the team, which, 
then being urged by the defendant, or from fright, went on so 
fast that Ilart was thrown to the ground, run over by the
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wagon, and thereby so injured that he died,— then under that 
finding you would be justified in rendering a verdict of guilty 
against this defendant.” And also : “ That if it should appear 
to the jury that the act of Ilart in stopping the team was 
careless and negligent on his part, nevertheless that fact would 
in nowise lessen the guilt of this defendant, if your finding as 
to the facts is as wo have just stated the state claims them to 
be.” In this connection the judge was asked to charge that 
“ if the jury believe defendant was driving on the road, using 
due care in the management of the team in his charge, and 
the team was suddenly sprung at by the deceased, and thereby 
frightened1 and made uncontrollable, causing the death of the 
deceased, the defendant is not guilty.” This instruction was 
refused. Therefore it is evident that the legal theory on 
which the case has been tried is that the defendant was charge
able with the death which ensued by reason of the simple fact 
of his haying attempted to pass through the toll-gate without 
payingmis toll. The act being unlawful, it was not necessary 
that Jx should appear that it was done in a careless or danger
ous manner ; nor did it affect this responsibility if the deceased 
by his own carelessness frightened the team, thus producing 
the fatal result. This was a plain misstatement of the legal 
principle. The act of the defendant in making this attempt, 
in the exercise of due care, was at its worst merely malum 
prohibitum, and was in itself devoid of dangerous tendency, 
and therefore was not criminal. The mere unlawfulness of the 
act docs not, in this class of cases, per ne, render the doer of it 
liable, in criminal law, for all the undesigned and improbable 
consequences of it. The doctrine is stated in the text-books, 
and is exemplified in a long train of decisions. 1 Bisk. Crim. 
Law (‘2d etl.), § 258. In this case the jury should have been 
told that the defendant was guilty as charged if he did the 
unlawful act in question under conditions that were danger
ous to the toll-gate kee|ier; as if lie drove through the gate at 
a rapid |>aco, or urged his team of mules on after they had 
been seized by the deceased, or if from their known fractious
ness it was hazardous to stop them; the criminality consisting 
of the two elements of the unlawfulness of the act and the 
unlawfulm*ss and dangers in the mode of its execution. Let 
the judgment be reversed.
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State v. Dorset.

(118 In<L, 167.)

Manslaughter : Negligence of railroad engineer.

An indictment alleging that defendant, a railroad engineer, carelessly and 
negligently ran his engine into a passenger car, thereby causing the 
death of a certain person, is sufficient, as charging an offense under 
Revised Statutes of Indiana, 1881, section 1908, providing that “who
ever unlawfully kills any human being without malice, . . . either 
voluntarily, upon a sudden heat, or involuntarily, but in the commis
sion of some unlawful act, is guilty of manslaughter.”

Appeal from circuit court, Porter county ; E. C. Field, judge.
Indictment of John Dorsey for manslaughter. The state 

appeals from an order quashing the second count of the indict
ment.

E. D. Crumpacker, L. T. Michencr, attorney-general, and 
J. II. Gilfett, for (lie state.

• Kenner it* Dille, for apjKjlleo.

Berkshire, J. The indictment is made up of two counts. 
The second count was quashed in the court below, and from 
that decision the state appeals.

The appellee was a railroad engineer, and was running and 
operating a locomotive engine over the Chicago & Atlantic 
Railroad, and through Porter county, and while thus engaged 
he carelessly and negligently ran his locomotive engine into a 
passenger car standing upon said railroad, thereby causing the 
destruction of said car, and the death of one William Perry, 
who was a passenger thereon.

The indictment contains all of the formal allegations neces
sary to a good indictment, and all necessary substantive alle
gations, if our statute defining involuntary manslaughter is 
broad enough to cover an involuntary destruction of life by 
the commission of a careless and negligent act, not of itself 
criminal. The statute reads as follows : “ Whoever unlawfully 
kills any human being without malice, express or implied, 
either voluntarily, upon a sudden heat, or involuntarily, but 
in the commission of some unlawful act, is guilty of man
slaughter,” Sec. 1908, It. S. 1881. At common law there is
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no question but that the indictment would be good. The 
authorities in that direction are abundant, some of which we 
will cite: 1 Bish. Crim. Law (7th ed.), § 314; 1 Whart. Crim. 
Law, § 130 et aeq.; Id., § 329 et aeq.; State v. O'Brien, 32 N. J. 
Law, 169; Com. v. Kuhn, 1 Pittsb. R, 13; Com. v. Hunt, 4 
Mete., Ill ; Mercer v. Corbitt, 117 Ind., 450; Com. v. Hartwell, 
128 Mass., 415; Moore, Crim. Law, § 863; Gillctt, Crim. Law, 
g 502.

The common-law definition of manslaughter, as given by 
Blackstone, is as follows : “The unlawful killing of another 
without malice, express or implied, which may be either vol
untary, upon a sudden heat, or involuntary, but in the com
mission of some unlawful act.” Book 4, p. 191. The statu
tory definition of involuntary manslaughter is, word for word, 
the same as Blaekstone’s. There is nothing to be found in 
the section defining this crime, or elsewhere in the statute, to 
indicate that the words “ unlawful act” are to have a different 
interpretation than that given to them at common law ; and, 
the legislature having borrowed the common-law definition of 
involuntary manslaughter, it is fair to presume, there being 
nothing to indicate to the contrary, that it was the legislative 
intention that the statute should be construed in the light of 
the common law. In addition, we have the following statu
tory provision in regard to the construction of statutes: 
“ Words and phrases shall be taken in their plain or ordinary 
and usual sense ; but technical words and phrases, having a 
peculiar and appropriate meaning in law, shall be understood 
according to their technical import.”

The words “ unlawful act,” as used in the section of the 
statute relating to involuntary manslaughter, are not technical 
words, therefore they are to have their plain or usual mean
ing. Webster defines the word “ unlawful ” as follows : “ Not 
lawful; contrary to law ; illegal ; not permitted bylaw;” and 
the word “act” as follows: “That which is done or doing; 
the exercise of power, or the effect of which power exerted 
is the cause ; jmrformance ; deed.” The word “ unlawful” as 
defined by Bouvier in his Law Dictionary is “That which is 
contrary to law.” Another definition is: “ Unlawful implies 
that an act is done or is not done as the law allows or re
quires.” Abb. Law Diet. “ Lawful, unlawful and illegal
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refer to that which, in its substance, is sanctioned or prohib
ited by law.” Anderson, Law Diet. “ The reader should bear 
in mind that 1 unlawful ’ signifies contrary to law, and many 
things are contrary to law while not subjecting the doer to a 
criminal prosecution.” 2 Dish. Grim. Law, g 178. A lawful 
act done in an unlawful or negligent manner is in law an un
lawful act. Com.v. Hunt, supra. “ Involuntary manslaughter 
is where a man doing an unlawful act, not amounting to a 
felony, by accident kills another, or where one kills another 
while doing a lawful act in an unlawful manner.” Com. r. 
Kuhn, supra. See Moore, Grim. Law, § 803; Reg. v. Sheet,
4 Fost. & F., 931.

It is claimed that the legislature has given construction to 
the statute defining involuntary manslaughter by the enact 
ment of sections 2172-2178, inclusive, Revised Statutes 1881. 
We do not regard these sections as shedding light as to the * 
construction to be given to the statute in question. These 
sections relate exclusively to the running and operating of 
locomotive engines and trains of cars over railroads,'and were 
enacted with reference to certain acts and omissions which 
were theretofore not criminal. We do not mean to bo under
stood as holding that every careless or negligent act whereby 
death ensues constitutes manslaughter. Fur from it. To con
stitute manslaughter the act causing death must l>c of such 
character as to show a wanton or reckless disregard of the 
rights and safety of others, but not necessarily an act de
nounced by the statute as a specific crime.

The unlawful act charged in the indictment shows such 
wantonness and recklessness as to constitute manslaughter if 
not murder. We arc of the opinion that the second count in 
the indictment is good, and that the motion to quash should 
have been overruled.

The judgment is reversed, with costs of this up|>cal, and the 
court below directed to overrule the motion to quash the 
second count in the indictment.
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Territory v. Mantox.

(18 Mont, 05.)

Manslauohter : Evidence — Omission to provideJbr wife.

1. Evidence that defendant and his wife had both been drinking; that he
allowed the wife to lie on the ice all night poorly clad, near the house ; 
that he and an employee, who lived with him, brought her to the house 
the next day, when she died, no effort having lieen made to get medi
cal aid, is sufficient to sustain a verdict of guilty of manslaughter.

2. INSTRUCTIONS — MlHtDEK.— An instruction that if deceased was defend
ant's wife and she was in such condition as to be unable to protect her
self, and to reach shelter, and defendant knew her condition, and. 
from the circumstances, the tem|ierature, his wife's wrappings, and 
where she lay, and the length of time he left her excised. had reason 
to believe that leaving her there would endanger her life, and if he 
wilfully so left her, and her death was caused by such exposure, he 
is guilty of murder,— is proper.

8. Mansi.aviiIITK.r — SURPLUSAGE.— Instructions defining manslaughter, 
voluntary and involuntary, in the words of the statute, are pro|ier, and 
portions relating to "sudden heat of |>assion." and “the performance 
of a lawful act not felonious," or " without due care ami caution," may 
be rejecUxl as surplusage, and an instruction that “death resulting 
from the wilful omission of duty is murder." and if, beyond a reason
able doubt, deceased came to her death by reason of defendant's wil
ful neglect of duty towanls her, he is guilty of murder, if j^ll the other 
elements of the crime are proved,— is pro|s-r, and not objectiouabk* 
because irreconcilable with those defining manslaughter. /

4. Justification — Burden of proof.—An instruction that. 4thé"Tnfimg
being proved, the burden of proving circumstances ef mitigation." or 
justification or excuse, is on defendant is not objectionable as leading 
the jury to believe that as soon as death is proved or admitted, the 
burden is then on defendant

5. INSTRUCTION not ASKEW for.— An instruction to consider her drunken
ness, on the question whether she was of so violent a disposition that 
defendant could not control her, is not erroneous, on the ground tliat 
the jury should have been told to consider it in determining whetlier 
she died from drunkenness or exposure, where the latter instruction 
was not asked for.

6. Statement of fait.— An instruction that the jury may take into < on-
sidemtion any previous difficulties and quarrels U-tween dec-eased and 
the prisoner as evidence of malice is not erroneous as stating a fact to 
the jury.

7. Continuance—Arkent witness.—An application for a continuance,
on the ground that an aiment witness will contradict the testimony of 
a witness, on a former trial, that “defendant gathered up all the 
jiapers he could get, made a bundle of them, and put them in liis pocket," 
by testifying that the latter witness afterwards searched the premises,

»
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and burned all the papers of any value found there,— is properly de
nied. as the statements an» consistent 

8, Chanuk ok vknuk.— Affidavits that deponents have heard the ease fre
quently discussed, and do not believe that defendant can have an im
partial trial in the county becsUM the iuluibitunts are prejudiced against 
him, an? insufficient for change of venue, and the action of the court 
in taking the motion under udviaement until an effort was made to ob
tain a jury, and then overruling it, was harmless.

Appeal from district court, Deer Lodge county; before 
Justice De Wolfe.

Indictment for murder. The eighth, tenth, eleventh, twen
tieth and thirty-second instructions were us follows: “(8) The 
killing being proved, the burden of proving circumstances of 
mitigation, or that justify or excuse the homicide, will devolve 
on the accused unless the proof on the jiart of the prosecution 
sufficiently manifest that the crime committed only amounts 
to manslaughter, or that the accused was justilbm or excused 
in committing the homicide." “(lit) Manslaughter is the un
lawful killing of a human being, without malice or any mix
ture of deliberation. Voluntary manslaughter is the killing 
of a human being by another ]ierson upon a sudden heat or 
passion, caused by a provocation up|»arently sufficient to make 
the passions irresistible in a reasonable person. (11) Involun
tary manslaughter is the killing of a human beinf? by another, 
without any intention to do so, in the performance of an un
lawful act not felonious, or which would not naturally tend 
to destroy human life, or in the |torformnnee of a lawful act 
without that due care and caution which every reasonable 
man should exercise in doing any act which might result in 
the destruction of human life." “(8») Death resulting from 
the wilful omission of duty is murder. If the jury believe be- 
yond a reasonable doubt that Susan K. Manton came to her 
death by reason of the wilful neglect of Dennis Manton of 
his duty towards her, then they should find him “ _ of 
murder, provided they believe that all the other elements nec
essary to constitute that crime have been proved beyond a 
reasonable doubt.” “ (112) The law in this kind of a case is that, 
if the defendant, at the times charged in the indictment, was 
the husband of the deceased, the law ini|Hwes upon him the 
obligation of affording her shelter and protection from the 
cold, and of caring for and saving her life under all circula-

7
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stances and conditions, as far as it lay in his power to do, and 
if, at the times charged in the indictment, when she received 
the injuries therein named, said Susan E. Manton was in such 
feeble condition, or was from an)' cause so feeble, or was in 
such condition as nofto be able to protect herself, and to reach 
her house or shelter, and the defendant was her husband, and 
knew of lier said condition, and also knew from all the facts 
and circumstances, taking into consideration her condition, 
the coldness of the night, the extent and character of her 
wrappings, and where she lay, and the length of time he left 
her lying there so exposed, and that leaving her in such con
dition would endanger her life' and that he wilfully and pur
posely so left her, and that her death was caused by such 
exposure,— if all these facts exist, it would be murder; and 
if you find from the evidence, beyond a reasonable imubt, that, 
about the time charged in said indictment, SusanfE. Manton 
was in such condition as not to be able to protectAierself, and 
that the said Dennis Manton knew such fact Jhnd had the 
means and ability to protect and keep her from the cold, and 
that ho left her so exposed as stated in the indictment, and 
lying out of any house or shelter all night, and was her hus- 
liaml, and bail reason to^Jielieve that the leaving jher to lie out 
in such condition all night would endanger her life, and tln|t 
he, said Dennis Manton, so left her, said Susan, in such con
dition, with malice aforethought, either express or implied, 
and that she died from the effects of such exposure, and that 
the same occurred in Deer Lodge county, Montana territory, 
you will find the defendant guilty of murder.” Defendant 
was convicted of manslaughter, and appeals.

Cole if* Whitehill, for api>ellant.
IF. K. Cullen, attorney-general, for the territory.

McConnell, C. J. The prisoner in this case was convicted 
of manslaughter in the district court of Deer Lodge county on 
the 20th day of December, 1887, and was sentenced to im
prisonment in the territorial prison for ten years. There was 
a motion for a new trial, which was overruled, and an appeal 
taken to this court. This case was liefore us at the July term, 
1887, and was then reversed and remanded for a new trial,
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upon the ground of an erroneous instruction inadvertently 
given. See 7 Mont., 162. There are several grounds of error 
relied upon by appellant for a reversal of this case. (1) Error 
for not granting a change of venue. (2) Error for not grant
ing a continuance. (3) Error of law in giving certain instruc
tions to the jury. (4) The evidence does not sustain the verdict.

We will notice these several grounds seriatim.
1. The prisoner presented his petition, which was sworn to, 

supported by the affidavits of a number of the residents of 
Beer Lodge county, setting forth that the “ inhabitants of 
said county wore so prejudiced against him ” that lie cohfil 
not expect a fair trial therein. The court took the matter un
der advisement until an effort was made to obtain a jury. In 
other words, he made the result of an effort to obtain a jury 
determine the question whether the prisoner was entitled to a 
change of venue, and being satisfied from the disclosures made 
from such effort that he could have a fair trial in said county, 
he overruled the motion. This proceeding was had under 
section 226 of the criminal practice act of the territory. It 
provides, among other things, that “ any defendant in any in
dictment or information may be awarded a change of venue, 
upon a petition,” etc, “and such judge or court, being satisfied 
that such cause exists, . . . may award a change of venue.” 
The judge or court may award the change of venue upon the 
unsupported petition of the prisoner, verified by oath either 
of himself or some creditable person. The whole matter rests 
in the sound discretion of the trial judge, subject to a reversal 
for an abuse of that discretion. This discretion is a judicial 
one, which should only be exercised on good cause shown, 
which must consist of facts proven to the satisfaction of the 
judge or court, and not the conclusions and opinions of the 
parties who make the affidvits. Kvnnon v. Gilmer, 5 Mont., 257. 
The prisoner read the joint affidavit of fourteen persons in sup
port of his application for a change of venue. That affidavit, 
after giving the names of the witnesses, is as follows, to wit:
“---------:—, being duly sworn, each for himself says that he
is a resident of Beer Lodge county ; that he has heard the case 
of the territory of Montana against Bennis Manton frequently 
discussed by persons living in the neighborhood of where affi
ant resides, and from what he has heard he does not believe

,
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that said Dennis Manton can have a fair and impartial trial 
in said county, for the reason that the inhabitants of said 
county are prejudiced against said Manton.” This affidavit 
docs not state a single fact. It simply states the opinions of 
the witnesses from what they have heard. In the case of 
Ken non v. Gilmer, supra, the learned chief justice, who de
livered the opinion of the court, says: “ An affidavit against a 
whole community, that states the mere conclusions of the wit
nesses, is of no consequence whatever. It ought to state the 
facts, so that the court, and not the witnesses, may determine 
whether the community is prejudiced. The court is to make 
a finding from the facts. It is to determine in a judicial man
ner whether an impartial trial may be had.” He sustained 
this holding by reference to the following cases : People v. 
Yoakum, 53 Cal., 507 ; People v. Conyleton, 44 Cal., 95; People 
v. Shuler, 23 Cal., 495; People v. Mahoney, 18 Cal., 185; and 
People v. McCauley, 1 Cal., 383. The fact that the court 
wanted to see whether a jury could be obtained before it de
cided the application for a change of venue, and the further 
fact that it may have decided it upon the ground that a jury 
could be and was easily obtained, make no difference in this 
case, because the petition and affidavits were wholly insuffi
cient, and the court ought to have refused the application 
when it was presented. We remark, however, that we do 
not think that the fact that a jury may be obtained in a county 
is at all conclusive that a fair and impartial trial can be had 
in such county. See case of Kennon v. Gilmer, supra. We 
do not approve this practice. The court should determine 
the question from the facts shown, upon a procedure for that 
special purpose, either by testimony taken by affidavits, or 
witnesses called and examined in open court, or before the 
judge at chambers, as the case may be.

2. The application for continuance was made upon the affi
davit of the prisoner, stating that one Iliram Bernard was a 
material witness in his defense, and that he would contradict 
one Catharine Gannon, a witness for the prosecution; that 
said witness had testified on the former trM on behalf of the 
territory in reference to the prisoner's conduct on the evening 
and night of the alleged homicide, among other things, as fol
lows, to wit : “ He [referring to said defendant] made his bis-
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cuits, put his biscuits in the oven, went into thé room, and 
gathered up all the papers he could get, and made a bundle of 
them, and put them in his pocket.” And in cross-examination 
further testified: “He [referring to the defendant] staid 
till 8 o’clock, till he put his biscuits in the oven, and went in 
and ransacked, and got a bundle of papers, and put them in his 
pockets. They were some papers that they had with their 
business.” Said affidavit alleges that witness Bernard will 
contradict said witness Gannon in relation to the above evi
dence as follows, to wit : “ That a few days after the death of 
Susan E. Manton, to wit, on the 4th day of March, 1887, the 
said Hiram Bernard was the keeper for the sheriff of the 
county of Deer Lodge, who had levied upon the property of 
the said Manton, and that said Bernard was in the room in the 
house where said Susan E. Manton died ; that he was in the 
possession of said house for a period of at least ten days there
after; that the witness Catharine Gannon, together with her 
son, was in said house when lie took possession of sâid house 
as said keeper, and they remained there at least six days after 
the said Bernard took possession ; that during that time the said 
Catharine Gannon searched all the drawers and places and 
shelves where papers and books were kept, and the said Ber
nard saw the said Catharine Gannon burn all the papers, doc
uments and books that were found in said drawers, bureaus 
and other places, which were of any value, and at the same 
time she took the watch and jewelry that belonged to the 
deceased, and appropriated and kept them, and claimed with 
her son the possession and ownership of said house and prem
ises; that afterwards the said Bernard, in company with II. It. 
Whiteliill, one of the attorneys for the defendant, searched 
for all legal papers belonging either to Dennis Manton, the de
fendant, or the said Susan E. Manton, and were not able to find 
any papers of any value whatever, for the reason that the said 
Catharine Gannon had destroyed all the papers of value that 
were in the house.” The court refused to grant the continuance, 
but with Ihe consent of the county attorney allowed the affi
davit to beN^ad as the deposition of the witness Bernard. A 
careful analysis of the testimony set forth in the affidavit will 
show that it is wholly immaterial. The only point upon which 
he proposed to contradict her was that “ he gathered up all the

/ 0
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papers lie could get, and made a bundle of them, and put them in 
his pocket. They were some papers that they had with their 
business.” We gather from the evidence in the transcript 
that deceased was the owner of the property, and the mate
riality of this evidence that he put some papers in his pocket 
lies in fact that it might shed some light upon a motive on 
the part of the prisoner to destroy the deceased, who was his 
wife. And it appears that the witness Gannon testified on 
the trial substantially as it is stated in the affidavit she did 
on the former trial. But we are unable to see how the testi
mony of Bernard could contradict her statement. He says, ac
cording to the affidavit, that, some time after the deatli of the 
deceased, he, as an officer, was in the custody of the house of 
the prisoner, and the witness Gannon was the£, and ho saw 
her burn “ all 'tljjv'papers, documents and books that were 
found in said drawers, bureaus and other places that were of 
any value.!’ How this contradicts the statemeht that the 
prisoner “gathered up all the papers that lie could get, made a 
bundle of them, and put them in his pocket,” it is hard to see.
It is not stated what papers they were, nor that he got them 
out of the drawers, nor that the papers which she is alleged 
to have obtained from the drawers and bureaus, and burned, 
were the same she testified he gathered up. Both statements 
may stand together perfectly consistent. Besides, it is not 
disputed that the prisoner staid in the house all night after he 
came back from where the deceased was left, that he was 
there all the time after his wife was brought to the house, the - 
next day, and until her death, which was some twenty-six v 
hours, and how much longer before he was arrested the proof 
docs not disclose. The fact that Mrs. Gannon may have 
burned the paj*ers she found does not contradict the statement 
that some time before he gathered up all he could get pertain
ing to their business, and put them in his pocket. The testi
mony is too remote and irrelevant upon which to predicate 
an application for a continuance. But the court below, fol
lowing the rule laid down in Territory v. Perkins, 2 Mont., 
4(57, and Territory v. Harding, 6 Mont., 323, stated that he 
would continue the case unless the county attorney would con
sent that the affidavit should lx* read as the deposition of the 
absent witness, and, the county attorney consenting, the
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motion was overruled. Wo are asked to re-examine the ground 
upon which these cases are based, and put a different construc
tion upon our criminal practice act touching continuances on 
account of the absence of a material witness. We do not 
think this is a proper case in which to consider this question, 
but by our silence we do not wish to l>e understood as affirm
ing those decisions. Wc think the continuance might have 
been properly disallowed upon the ground already indicated.

3. Objection is made to instruction 8, upon the ground that 
the words “the killing being proved” refer to cases where 
there is no conflict of testimony as to the manner of the death ' 
and the instrument used in the killing, and that the jury, by 
this instruction, were led to believe that, as soon as the death 
was provedXthe burden of proving circumstances of mitigation 
or justificamfe devolved upon the defendant. We are re
ferred to W'Ml^JJom., § filiV, iA support of this position. In 
the section repWed to the learned author is combating the 
doctrine that “ men the mere aot of killing is proved, with
out anything mo|p, malice is presumed.” “ This,” lie says, “ is 
an axiom handed down tous from The scholastic jurisprudence, 
and has no application to any case'that can arise in a court 
for trial of real issues; for no such thing as a mere abstract 
killing of B. by A. ctin be proved.” In other words, while he 
does not gainsay the truth of the proposition as an abstract 
principle of law, yet, in practice, it cun never occur, for the 
reason that in the very circumstances attending the killing 
there will always be evidence either tending to prove or dis
prove the existence of malice. But the instruction in question 
is a precise copy of section 40 of the criminal law of this ter
ritory, and with us it has the sanction of legislative authority, 
and by force of the statute is the law. We do not agree with 
the counsel for the prisoner its to the kind of case tile words 
quoted above refer. The language is, “the killing being 
proved,” not admitted. It means that if the jury find the fact of 
the killing, and that the prisoner did it, then the burden of prbv 
ing circumstances which mitigate the offense from murder to 
manslaughter, or justify the killing altogether, will devolve 
on the accused, unless the very evidence itself which proves 
the killing, and that it was done by the prisoner, also shows 
that it was manslaughter, or justifiable homicide. There was,
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then, no error in this instruction. Instructions 10 and 11 aro 
also objected to. They define manslaughter, voluntary and 
involuntary, in the language of the statute ; and in a trial upon 
an indictment charging murder, which necessarily embraces 
manslaughter, it would be error to fail to give the jury instruc
tions as to what constituas manslaughter. And We will see 
further on that this instruction was proper under the facts of 
the ease. The objection to instruction 20 is that it cannot bo 
reconciled with instructions 10 and 11, defining manslaughter. 
When this case was before us a year ago, we defined the nat
ure and character of the offense charged in the indictment. 
See case of Territory v. Manton, 7 Mont., 102. And wc re
pent there again, quoting from 2 Hish. Orim. Law, § (ISO, that 
“ the doctrine on this subject is that wherever there is a legal 
duty, and death comes by reason of any omission to discharge 
it, the party omitting it is guilty of a felonious homicide.” 
And it is immaterial “whether the action be of the mind or 
of the body; whether it operates solely or concurrently with 
other things; whether it was consented to by the person on 
whom it was operated or not ; whether it was an unlawful 
confinement, or the leaving a dependent person in a place of 
exposure, or an)' omission of duty which the law enjoins.” 
The very volition of the defendant which led him to refuse 
aid to his wife, whep the law imposed the duty upon 1iim to 
protect her, is transferred to the violence of the elements, and 
he is made to use their forces, and hence is responsible for the 
death they immediately caused. It is well to bear in mind 
that in this case it is an undisputed fact that the deceased was 
the wife of the prisoner; and it must be further borne in mind 
that the very essence of the charge in the indictment is his 
failure to do something to save his wife from perishing in the 
cold. The cold is charged to l>e the means of her death. The 
prisoner had it in his power to prevent it, and he wickedly 
and wilfully stood by and let her die. The gist bf the offense 
charged is his passive inactivity when duty called upon him to , 
protect his wife. Hence those portions of the ejetinitions of 
voluntary and involuntary manslaughter which relate to the 
“ sudden heat of passion,” and the performance of an unlaw
ful act, not felonious, “and the performance of a lawful act 
without due care and caution,’" are inapplicable, and may be 

SM
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rejected as surplusage. But the instruction defining man
slaughter as riie “ unlawful killing of a human being without 
malice or delilieration ” was directly applicable to the facts of 
the case. In the case of death caused by criminal negligence 
it is difficult to draw tbo lino of distinction between murder 
and manslaughter. Mr. Bishop, in discussing this subject, 
says: “If the act is one of negligence not clearly showing 
danger of life, yet, if deatli follows, the offense is only man
slaughter; whereas, if the exposure or neglect is of a danger
ous kind, it is murder. Ordinarily, if a husband should with
hold necessaries from his wife, and she dies, it will lie only 
manslaughter, since this act is not so immediately dangerous 
to life as the other. Whether death caused by neglect is mur
der or manslaughter is made to depend on the nature and 
character of the neglect.” While instruction 20 makes the 
wilful omission of duty, which results in death, the test as to 
whether it is murder, yet the same instruction admonishes the 
jury that they must believe that all the other elements neces 
sarv to constitute murder must be proved beyond a reasonable 
doubt. In a previous instruction a full explanation of what it 
took to constitute murder bail been given to the jury. While, 
then, this proposition is obscurely drawn, and the full statu
tory definition of manslaughter is given, we do not think there 
is any inconsistency between them,"when we take such parts 
of the latter definition as aire applicable to the case; and we 
feel the better satisfied with this conclusion, in view of the 
fact that the jury acquitted the prisoner of murder, and only 
found him guilty of manslaughter. Parehen v. /*<•<•£, 2 Mont., 
573. Instruction 21 is objected to on the ground that it states 
a fact to the jury, and thereby invaded the province of the 
jury. It-stated to the jury that they might take into consid
eration any previous difficulties and quarrels between the de
ceased and the prisoner as evidence of malice. In the case of 
Territory v. Seott, 7 Mont. 407, we sustained a similar instruc
tion, und we refer to that case for the reasons of our decision. 
Instruction 22 is objected to on the ground that it directs the 
jury to consider the drunkenness of the deceased on the night 
of her exposure, to shed light upon the question as to whether 
she was of so violent a disposition on that occasion that the 
prisoner could not control her, and was thereby excused for
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letting her lie out all night, when it is contended that the jury 
should have been told to consider it to determine whether 
deceased came to her death by drunkenness or by cx|>osurc to 
the cold. A sufficient answer to this objection is that the able 
counsel who represented the prisoner on the trial did not ask 
any such additional instruction of the court. Certainly the 
evidence is too slight upon which to predicate such an instruc
tion to induce us to reverse this case upon that ground, when 
the counsel did not attach iin|M>rtancc enough to it to ask it 
below. Thomp. Char. Jur., gg 81, 187, and authorities there 
cited. The counsel for the prisoner olwerves as to instruc
tion 32 that if “ the facts stated in this instruction constitute 
murder, then the definition of that crime in the law books is 
wrong.” This instruction is made to cover all the facts charged 
in the indictment, and covered by the evidence, and we think is 
correct in every particular; and the objection of counsel is a 
restatement in brief of the ground of his demurrer to the in
dictment, which we disposed of when this case was before us 
the other time.

4. The last objection made by the counsel for the prisoner is 
that the evidence does not sustain the verdict. Without en
tering into a review of it, it is sufficient to say that we think 
it abundantly sustains it. The prisoner allowed his wife to 
lie out on the ice, poorly clad, and within easy-calling distance 
of the house, all night, and |H;rish with the cold, lie had a 
hired man living with him, who was willing to help him, and 
they could have brought her to the house, notwithstanding 
the snow was from two to three feet deep. The best evidence 
of this is that they did do it the next morning, when it was 
too late. She languished speechless until the next day, and 
died. No effort was made to get her medical aid. It is true, 
the deceased hud !>een drinking, and that this was probably 
the reason she was not able to reach the house herself; but the 
proof shows that they had gone together to 1‘hilipsburg that 
day, a distance of seven miles, on foot, and that they both 
drank together, and the prisoner was himself more or less in
toxicated when he left her on the ice to spend the night, while 
lie remained in the house near by. 11 is drunkenness does not 
excuse him from the discharge ol his duty to his wife as hus
band; nor does her drunkenness excuse him from the dis-
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charge of his duty, especially when he drinks with her, and by 
example and precept contributes to her degradation. The 
prisoner has had two trials, and the present verdict, which 
finds him guilty of manslaughter, must stand. Let the case 
be affirmed.

Bach and Liddell, JJ., concur.

Terrell v. State.

8 Pick. (86 Tenn.), 623.

Mayhem : H7>uf constitutes—Intent.

1. A specific intent to maim is not necessary to conviction under the Code
of Tennessee, section 6367, providing that a person who unlawfully and 
maliciously disfigure* or maims another shall be, on conviction, impris
oned. etc,

2. The testimony of the prosecutor, corroborated by several witnesses,
showed that defendant made a violent and unprovoked assault on the 
former, thereby severely injuring him. Defendant's unsupported tes
timony went to show provocation and apprehension of danger from 
the prosecutor when the assault was made. Held, that the evidence is 
sufficient to support a verdict of guilty.

Turney, C. J„ and Snodorass, J., dissenting.

Error to circuit court of Weakley county; W. II. Swiggart, 
judge.

C. M. faring, fop plaintiff in error.
Attorney-General Pickle, for the state.

Caldwell, J. The plaintiff in error, Ned Terrell, stands 
convicted of the crime of mayhem, and is under sentence of 
two years’ confinement in the penitentiary. The indictment 
charges him with having unlawfully, feloniously, wilfully and 
maliciously made an assault upon the prosecutor, James Wil
son, and struck him in one eye with a stone, or some other 
hard substance, whereby the eye was put out, and the prose
cutor was maimed and disfigured. It is shown in the proof, 
and admitted by the prisoner, that he struck'the prosecutor in
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one eye with “ a half of a brick,” and that the prosecutor was 
thereby rendered entirely blind, having previously lost the 
other eye.

On the trial of the case his honor, the circuit judge, quoted 
to the jury the statute under which the prisoner is presented, 
and then charged them further, and among other things, that 
“ in order to convict the defendant in this case it must be 
shown by the proof that he did put out the eye of the prose
cutor, as alleged in the indictment, by wilfully and maliciously 
striking him in the eye with the brick or other hard substance ; 
and that it was done unlawfully,— that is, without lawful ex
cuse,” . . . and that if he did this “from feelings of 
malice toward the prosecutor ... he would be guilty as 
charged.” The prisoner’s counsel requested the court to in
struct the jury, in addition, that unless “ the defendant did of 
his malice aforethought inflict the blow, with purpose or intent 
to put out the eye, or inflict some other mayhem on the pros
ecutor, then the defendant would not be guilty of mayhem.” 
This request was refused by the court, and that refusal is as
signed as error.

Upon this action arises the inquiry, Is a specific intent to 
maim a necessary element of the crime of mayhem? This pre
cise question never having been decided in this state, its solu
tion can be best arrived at by a brief review of some of the 
authorities and statutes upon the general subject. “ Mayhem, 
at common law,” says Mr. East, “is such a bodily hurt as 
renders a man less able, in fighting, to defend himself or annoy 
his adversary ; but if the injury be such as disfigures him only, 
without diminishing his corporal abilities, it does not fall 
within the crime of mayhem.” 1 Whart. Grim. Law (9th ed.), 
t) 581. Anciently the judgment against the offender was that 
lie should suffer loss of the same member of which he had de
prived his victim. Id., § 583. Or, as elsewhere more briefly 
expressed, “the judgment was ’memhrum pro mernhro.” 1 
Russ. Crimes, 719. “ If the plaint be made against a woman 
who has deprived a man of his members, she shall have judg
ment to lose a hand, being the member wherewith she com
mitted the offense.” 1 Britt., cited in note 3, § 851, 2 Bish. 
Grim. Broc. Another writer defines the offense thus: “ This 
maiheming is a dismembering of a man, or taking away some
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member, or part of his bodie, or the use thereof ; as when a 
wound, blow or hurt is given, or done by one person or more 
to another person, whereby he is the lesso able to defend him
self in time of warro, or get his living in time of peace." 
Pulton, in note 2, 8 1001; 2 Hish. Crim. Law (7th cd.). That 
a specific intent to commit mayhem ujion the person dismem- 
bered was not necessary to constitute the offense of mayhem, 
at the time he wrote, is very forcibly illustrated in an ex
ample given by the author last quoted. Ho says: “ If A. doe 
strike at B., and the weapon wherewith ho striketh, breaking 
or falling out of his hand by force of the blow, doth put out 
the eyes of D., this shall bo adjudged a maihem, for that A. 
hath an intention at first to doe some hurt in striking at If." Id. 
Mr. Koscoe, under the title, “ Proof of the intent to maim, dis
figure or disable,” defines mayhem, and then says: “Though 
the primary intent of the offender be of a higher or more atro
cious nature, viz., to murder, and in that attempt he does not 
kill, but only maims, the party, it is an offense within the 
fourth section of the recent statute; for it is a known rule of 
law that if a man intend to commit one kind of felony, and in 
the prosecution of that commit another, the law will connect 
his felonious intentions with the felony actually committed, 
though different in species from that he originally intended. 
1 Hast, P. C. 400." Rose. Crim. Kv., 733. The same rule of 
evidence was applied in a case “decided upon the Coventry 
act, . . . which, like the 1) Goo. IV. and the recent act- 
contained the words ‘ with intent to maim or disfigure.’ ” Id.

The earlier American statutes were based more or less u|mui 
the Coventry act. “ It is 22 and 23Car. IL, ch. 1 (A. I). 1(170)," 
and enacts “that if any |ierson or jiersons shall, on purpose 
and of malice aforethought, by lying in wait, unlawfully cut 
out or disable the tongue, put out an eye, ... of any 
subject, with intention in so doing to maim or disfigure 
him, . . . that jierson or persons so offending . . . 
shall lie declared to be felons, ami suffer death as in cases of 
felony, without benefit of clergy." 2 Hish. Crim. Law, 8 1003. 
The North Carolina act, passed in 1734, is as follows: “That 
if any jierson or persona, ... on purjiose, shall unlaw
fully cut out or disable the tongue, jint out an eve, . . . 
of any subject of his majesty, in so doing to maim or dis-
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figure, . . . the person or persons so offending . . . 
shall be, and are hereby, declared to be felons, and shall suf. 
fer as in cases of felony. . . .” Act of 1754, ch. 15 (Scott’s 
Laws Tenn., p. 88). This act is sul»stantially the same in legal 
meaning as the Coventry act, and differs from it in language 
only by the omission of the phrases “of malice aforethought,” 
“by lying in wait,” “with intention,” and “without benefit 
of clergy.” The legislature of Tennessee in Ihol passed a law 
identical in language with the North Carolina act of 1754, 
except that from the first line it omitted the words “on pur- 
pose,” and in a proviso gave the offender the benefit of clergy, 
ami the injured |nirty an action for damages. Acts 1801, 
ch. ‘2*2, 8 7 (Scott's Laws Tenn.. p. 710). Six years later the 
general assembly of this state enacted another law with re- 
s|iect to the offense of mayhem, in which the terms of the 
Coventry act, in the description of the offense, were adopted 
almost literally, but the grade of the crime, ami the punish
ment therefor, were greatly diminished.

That act was in these words: “That whosoever shall, on 
purpose and of malice aforethought, bv lying in wait, unlaw
fully cut out or disable the tongue, put out an eve, slit the 
nose, ear or lip, or cut off or disable any limb or member, with 
intention of so doing to maim or disfigure any person. . . . 
shall, on conviction, be fined in a sum not exceeding $50, and 
Iki imprisoned not exceeding three months, for the first of
fense, and for the second offense such person shall be line I 
and imprisoned in manner aforesaid, ami shall Ik- disqualified 
to hold any office of honor, profit or trust, cither civil or mili
tary, under the authority of this state.” Acts 1807, ch. 73, 
ÿ 13 (Scott's laiws Tenn., p. 1058).

Upon the same ami other subjects it was enacted in section 
55, chapter‘23, Acts 1820, that “No jierson shall unlawfully 
and maliciously cut off the tongue or disable the tongue of 
another by clipping, biting or wounding. Xo |>erson shall 
unlawfully and maliciously put out an eye, slit, cut off or bite 
off the now, oar or li|w of another, or any |«rt of either of 
them, whereby any person shall lie maimed or disfigured. No 
jierson shall unlawfully ami maliciously cut off or disable the 
hand, arm, leg or foot of another, or any jiart of either of 
them, whereby the jierson so injured shall lose the pèoper
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uso of any of those members. No |fcrsnn shall unlawfully and 
maliciously shoot or stub another. No (icrson shall unlaw
fully and maliciously, by cutting or otherwise, cut olf or dis
able the organs of generation of another, or any |»art thereof. 
Whoever shall commit any of the offenses mentioned in this 
section shall undergo confinement in said jail ami |>enitcntiury 
bouse for a |H>riod not loss than two nor more than ten years: 
proviso, if any of said offenses shall lie done in self-defense, or 
without malice aforethought, the person charged shall bo ex
cused from the o|>crution of this section." Car. & N. Laws, 
p. 325. Versons who “ in personal coniliut bite off the finger 
or thumb" of their adversaries were exempted from the oper- 
ation of this statute by section 1, chapter 84, Acts 1831 (Id., 
j). 358). This fifty-fifth section of the act of 1821) is the law 
of this state at this time, and upon its construction depends 
the question Jiefore us. On being carried into the code of 
1851) it was changed in form and arrangement merely, by being 
subdivided uncording to subjects, viz..: Mayhem (s<>c. 4tin<ii, 
malicious shooting and stabbing (sec. 4(iU8), and defense — the 
proviso — (sec. 41109). The amendment by the act of 1831 was 
made section 4<in7, as exceptions to the section preceding it. 
In the new code (by Mill iV V.) these are Sections 5357, 5358, 
5850, 6300.

A marked change from the language of the former acts is 
readily observed in this act of 1820, and the change is not 
only noticeable in the form of expression, but it is material as 
affecting tbe meaning intended to Ini conveyed. The former 
acts, after describing the injuries, followed the description with 
the pregnant phrase, “with intention -of so doing to maim or 
disfigure," or “in so doing to maim or disfigure," thereby in
dicating, it may be said with great plausibility, that an ele
ment of the offense should lie us|tecific purpose or intention in 
the mind of the offender to maim or disfigure his victim, and 
not to inflict some other injury u|sm him. These phrases are 
entirely omitted from the act of IhjJ'.i, anil no words of the 
same or of similar iuqiort are sulwtituted for them. The 
omission ÿ an important one, and must have been made ad
visedly. The failure to include in the act words so usual in 
former acts could hardly have ls*en the result of mistake or 
oversight, but the inference is fair that the omission was do-
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liberately made for the very purpose of excluding the idea 
that a person who puts out the eye, or cuts off the tongue of 
another, or otherwise maims or disfigures him, in any of the 
forms stated, may l>o excluded from the penalty of the statute, 
because it may not be shown that he intended to inflict the 
I articular injury charged and proven, instead of a d.fferent 
one. Whether or not the omission was in fact the result of a 
desire ta exclude the idea mentioned, the eighty-second sec
tion repealed all existing laws within the purview of the act, 
and, if there hud lieen no express repeal, the omission itself 
would have operated as a clear rejieal by implication ( The 
JhrngyiU Caere, 1 Pickle, 450; Poe ». State, 1 Pickle, 435; 
United State» ». Tynen, 11 Wall., 88), and in cither case the 
aid must necessarily stand upon its own terms, which mani
festly do not call for or authorize an interpretation that would 
include such an idea.

The words chirueterizing flie forbidden acts are “unlaw
fully and maliciously.” They are used alike with respect to 
every offense mentioned in the section, and must lie given the 
same signilieance as applied to each of them. They mean the 
same thing when applied to mayhem that they do when ap
plied to malicious shooting or stabbing. “Unlawfully” al
ways means without legal justification; but “maliciously” 
has different meanings, which it is not important now to give 
in detail. Its signification as used in the fifty-fifth section of 
the act of 1883 is well stated and illustrated in Wright v. 
State, St Y erg., 343, 344. Wright was indicted and convicted 
for malicious stabbing under that section, and on ap|»eal in 
error to this court it was insisted, in his behalf, that the proof 
did not show that degree of malice necessary to constitute the 
offense charged. Judge Turley, delivering the opinion of the 
court, said: “It is true that the statute requires that this 
offense shall be committed with malice aforethought, by which 
is not meant such malicc’as is required by the third section of 
the same act to constitute the crime of murder in the first 
degree, but malice according to its common-law signification, 
which is not confined to a particular animosity to the person 
injured, but extends to an evil design in general, a wicked and 
corrupt nature, an intentioji to do,evil.” . . . “The ques
tion then arises, is the proof in this case of a character to jus-
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tify the jury in having found the existence of malice according 
to the definition given? We consider it unnecessary to go 
into a minute investigation of the testimony on this point. It 
shows beyond a doubt that the prisoner stabbed Lewis Under
wood, the prosecutor. Upon this proof the law presumes 
malice.” With this approved interjxdation, applied, as it must 
bo,ijn reference to each of the offenses enumerated, the use of 
the word “ maliciously ” in the statutes is shown to afford no 
justification for the contention that the crime of mayhem can 
be committed only when the blow is stricken for the purpose 
of inflicting that particular injury upon the sufferer. The 
character of malice necessary to the crime of mayhem has in 
fact been held by this' court to be the same as that defined in 
the cas^of malicious stabbing just quoted. Werley v. State, 
11 Humph., 175. Wesley was convicted far the castration of 
his slave. In his defense it was shown that the slave was of 
very lewd character, and that his master’s purpose was to re
form him. Upon the facts it was argued that the necessary 
malice was wanting. The decision was that the act was un
lawful, and, that being so, malice would be implied unless cir
cumstances of provocation be shown to remove the legal pre
sumption. The conviction was affirmed. No more do the 
concluding words, “whereby any person shall be maimed or 
disfigured*” imply the necessity of a fixed design to maim or 
disfigure. as\an element of the crime. Such an implication 
we regard as .unnatural and unwarranted by anything appear
ing upon th/ face of the act, or any sound rule of interpreta
tion. It is-J/frue those words should be used in the indict
ment,— that an indictment without them is bad ; and it is also 
true that “ maimed ” is a word of art, which the law has set 
apart for the description of this particular offense, and which 
cannot be supplied by any other word. Chick v. State, 7 
Humph., 165. But it by no means fallows from all this that 
mayhem can be committed only when that specific crime is in 
the mind of the offender. In North Carolina, in the case of 
The State v. Girkin, 1 I red., 121, the defendant was indicted 
far that he “unlawfully and on purpose did bite off the left 
ear of one James AVatson, . . . with intent to disfigure 
the said James AVatson. . . . The defendant’s counsel in
sisted, . . . secondly, that it was necessary for the state
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to prove malice aforethought, or preconceived intention, and 
that the act was done with an intent to disfigure.” The de
fendant was found guilty, and, after an ineffectual motion for 
a new trial, appealed. Ituttin, C. J. : “ Both jiarts of the sec
ond objection taken for the prisoner arc in op|H>sition to the 
cases of State v. Evans, 1 Hay w. (N. C.), 281, and of State v. 
Crawford, 2 Dev., 425, which establish that the intent to dis
figure is prima facie to be inferred from an act which does 
in fact disfigure, unless that presumption be re|>ollcd by evi
dence on the part of the accused of a different intent, or at 
least of the absence of the intent mentioned in the statute.”
1 Archb. (’rim. Pr. A PI. (8th ed. by Pomeroy), 879, 880, 
note 1. We have not had access to those cases, or the statute 
upon which they were decided, but enough appears from Mr. 
Pomeroy's full note, just quoted, to clearly indicate that the 
North Carolina statute requires a specific intent to disfigure, 
and that proof of disfigurement meets even that requirement 
and puts the burden of exculpating himself upon the person 
charged. Upon a statute very much like our own, the supreme 
court of Texas recently held that a specific intent to maim is 
not necessary to constitute the crime of mayheqi, and that the 
unlawful use of such means la shot-gun) in the commission of 
the offense as would ordinarily result in maiming would raise 
a legal presumption of an intent to maim. J)avis v. State, 22 
Texas App., 45. Without further elaboration or discussion, 
we hold that a specific intent to maim is not, under our stat
ute, a necessary ingredient in the crime of mayhem ; and that 
the refusal of the trial judge to charge it to be so was right 
ami pro|>er.

It is next insisted that, even under the charge of the law as 
given to the jury, the verdict is not supported by the evidence. 
Upon this contention, the whole of the evidence has Wcmgiven a 
very careful consideration by this court, but it is not deemed 
necessary to enter into a minute statement or discussion of it 
in this opinion. It is sufficient to say that the prosecutor’s 
testimony makes a strong case of an unexpected, unprovoked, 
and viole611 assault u]x>n him in the night-time, resulting, as 
already^tated, in the destruction of his only eye, and render
ing him totally blind. The only countervailing testimony is 
that of the defendant himself, introduced for the purpose of
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showing provocation and apprehension of danger from the^ 
prosecutor when the blow was stricken.' The other testimony 
in the record is in conflict with his statements, and corrobora
tive of those of the prosecutor.

We are well satisfied with the verdict. Let the judgment 
be affirmed.

Türney, C. J., and Snodgrass, J., dissent.

Note— What constitutes.— Where the ptatutes provide that the maim
ing shall b4 purposely done, then an injury inflicted without the specific in
tent to maim or disfigure will not constitute the offense. State v. Hair, 7 
Am. Crim. R, 309. Thus, under the code of Oregon, which provide», among 
other things, that “if any person shall purposely and maliciously, or in the 
commission or attempt to commit a felony, . . . cut or slit or mutilate 
the nose or lip . . . of another, such person shall ... be punished by 
imprisonment in the penitentiary not less than one nor more than twenty 
years,” the evidence must show beyond a reasonable doubt that the accused 
did the cutting, slitting or mutilation purposely, deliberately and designedly, 
unless done in the commission ot attempt to commit a felony. In that case 
the defendant in a brawl bit off a piece of the prosecutor’s lip. The court 
says: “Where parties unfortunately become involved in such broils, and 
one of them receives an injury to some of the organs enumerated in said 
section of the code, I do not think that it renders the party inflicting it lia
ble to the penalty which that section imposes, although the injury be tech
nically of the character therein mentioned. I do not believe that the 
legislature intended said provision to include cases arising under such cir
cumstances. It evidently had in view a class of cases in which the conduct 
of parties was wanton, deliberate and cruel. The language of the section,
• If any person shall purposely and maliciously, or in the commission or at
tempt to commit a felony,’ etc., implies something more than a wounding 
incidental to a light The statute extends the law of mayhem as it existed 
at common law to other subjects, although it does not use the term except 
in the title to the chapter of the code enacted by the legislature. State 
v. Vomis, 4 Or., 824. In that case the court by McArthur, J., said : ‘It 
may not be amiss to state that this section (referring to said section 1735) is 
based upon the English statute of 22 and 23 Car. II., ch. 1, commonly known 
as the ‘ Coventry Act; ’ the circumstances which led to the passage of which 
are recounted by Lord Macaulay. Hist Eng., vol. 1, 8vo. ed., p. 77. The 
•Coventry Act’ to which the learned/judge referred was enacted in conse
quence of an assault on Sir John ^Coventry in the street and slitting his 
nose, in revenge, as was supposed, for some obnoxious words uttered by 
him in parliament It enacted “ ‘ that if any person shall, of malice afore
thought and by a laying in wait unlawfully cut or disable the tongue, put 
out an eye, slit the nose, cut off the nose or lip, or cut off or disable any 
limb or member, of any other person, with intent to maim or disfigure him, 
such person,’ etc., ‘ shall be guilty of felony,’ ” etc. The circumstances which 
led to the passage of the act and its language, show conclusively the reason
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and purpose of its adoption, and the nature and character of offense which 
it was intended to declare a felony and punish as such ; and if the section 
of the code was based upon that act, as suggested in State v. Vowels, as it 
undoubtedly was, or upon a similar act of parliament passed subsequently 

^thereto, then our conclusion, that it was intended to apply to a class of 
cases in which the conduct of the parties was wanton, deliberate and cruel, 
must be correct Again, the word ‘cut’ was used in the same connection 
in said Coventry act and in English statutes u]>on the subject passed sub
sequently, as it is used in said section of the code, and had received a legal 
construction long prior to the adoption of the section by the legislature of 
this state. It meant a wound made with a sharp instrument Bishop, in 
his work on Statutory Crimes (2d ed.), § 315, says : ‘ Where the words “ cut 
or stab” are used as in the before-mentioned English statute, they ‘relate 
only to such wounds as are made by an instrument capable of stabbing or 
cutting,— stabbing being properly a wounding with a pointed instrument 
and cutting being a wounding with an instrument having a sharp edge. 
And if the indictment be for cutting, evidence of a stab will not support 
the charge; for, as the statute uses the words in the alternate, ‘stab or cut’ 
so as to distinguish them, the distinction must be attended to in the indict
ment* Yet cutting or stabbing need not have been the purpose for which 
the instrument was manufactured. For example, a blow from the sharp 
claw of a hammer, or the shar[>cned point of an iron crow, may inflict a 
cut; but not from the blunt end of a hammer, or from a square iron bar, 
producing a contused or lacerated gash, or from the scabbard of a sword, or 
from the handle of a windlass. It was held in New Jersey that if the nose 
is bitten off it is cut off,—a conclusion not in accord with-the English 
doctrine. Under 1 Jac. 1, ch. 8, g 2, employing the words ‘stab or thrust 
any person,’ Hawkins, J., says: ‘The killing of a man with a hammer or 
such like instrument, which cannot come properly under the words ‘ thrust’ 
or ‘stab,’ is not a killing, within the statute.' ’

•A refer to the latter matter, not so much for the purpose of claiming that 
tfie construction by the English courts of the word ‘ cut,’ as used in the 
fenglish statutes referred to. should be adopted in the construction of the 
feaul provision of our code, but to show that such statutes are only intended 

• to include cases where the act was done deliberately and intentionally. 
Using a sharp instrument to effect the cutting would imply intention and 
deliberation, which must be shown in some manner in order to authorize a 
conviction. Tliisquestion was fully discussed in Godfrey v. People, 63 N. Y., 
207. That case arose under the statute of that state upon the subject of 
mayhem, which is perhaps more pronounced, in requiring deliberation, than 
our code, though much of the reasoning of the learned court applies to t 
with the same force that it does to the New York statute. The evidence 
there tended to show that the accused and the complainant had been play
ing cards together, and got into a quarrel over the game, which resulted in 
a tight The parties closed, and during the struggle the accused bit off a 
piece of complainant's ear. Miller, J., in delivering the opinion of the court, 
at page 211 of the case says: ‘If the offense was*committed within the 
meaning of the statute, it must have been done “ on purpose,” as well as with 
a “ premeditated design." There is no real ground for claiming that there
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was premeditation and a purpose existing at any time during the progress 
of the conflict when the passions of both parties were aroused, and there 
was no time or opportunity for recollection or deliberation. Such an as
sumption would be contrary to the natural inferences to be drawn from the 
circumstances and the situation of the parties at the time, and, looking at 
them, it cannot be fairly claimed that the prisoner intended to commit the 
offense of which he was convicted. An argument is made by the learned 
counsel for the prosecution to the effect that the doctrine of instantaneous 
malice, under the old law of murder, is applicable, and that the definition 
of premeditation, as applied to such a case, may be invoked. I cannot con
cur in this view. In cases of homicide, where the offense is committed by 
means of weapons, or by the use of violence sufficient to produce death, 
such a rule might well be applied, because ever)-circumstance tends to show 
that the result was intended. But this differs widely from a case of simple 
assault and battery, where there was a hand-to-hand fight without any 
weapon which could be used to maim or disable, and every intendment is 
against any such purpose. Another answer to this position is that the statute 
of mayhem in England, ns well as in this state, was evidently intended to 
provide Tor cases where there was an antecedent and secret purpose to com
mit the act, and not for casual and sudden affrays, where the act was done 
in the heat of the strife, and with no direct evidence of any such intention.’

“ In Tnl I y v. People, 07 N. Y., 15, a case of mayhem by biting the com
plainant's thumb so as to permanently disable it, the court held that the 
evidence was sufficient to authorize the submission of the case to the jury. 
But there the evidence tended to show that the complainant was riding in 
a street-car ; that the accused got into the car, and was put off by the con
ductor for not paying his fare ; that he got on again, and forced his way 
into the car, exclaiming as he did so : ! let me in, till I eat somebody.’ 
After getting in, he caught hold of the conductor, and bit his thumb. Com
plainant requested him to lie quiet, as there were ladies in the car, and they 
both sat down. After a few moments, the accused sprang up and struck 
complainant, and, as the latter arose, seized his nose with his teeth. Com
plainant put up his hand to protect his face, when the accused caught his 
thumb in his mouth, and began to chew it, and continued so to do until he 
was forced from the car by other passengers, hanging onto tin- thumb until 
he reachedithe platform. In the latter case the jury were justified in find
ing, not only that the act was done 1 purposely and maliciously,’ but by 
‘ premeditated design,’ as there was direct testimony tending to prove both 
facts. . . .

“ I do not mean to be understood as holding that the crime of mayhem, 
under the statute, cannot be committed without the use of a knife or some 
similar weapon. The employment of any direct means in the accomplish
ment of either of the results mentioned in said section of the code, if made 
use of for that purpose, would lie sufficient The use of a weapon might 
not render the wound inflicted any more serious or painful to the jiarty 
than if it were inflicted by the use of some of the physical organs. But a 
resort to a weapon, under such circumstances, would afford grounds for an 
inference that the act was done purposely and designedly.’’ State v. Cody, 
18 Ore., 506.
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The knocking out of a front tooth is mayhem. High v. State, 26 Tex. App. 
545, and cases. If, at a person’s request, another maims him, both are guilty. 
People v. Clough, 17 Wend., 851 ; Rex v. Wright, 1 East, P. C., 396. If a man 
defending himself by blows goes no further than the law allows, and maims 
his assailant, he is not guilty. Hayden v. The State, 4 Blackf., 546. The in
jury 'must be a permanent one. The temporary disabling of a finger, an eye 
or an arm, is not sufficient to constitute the offense. State v. Breley, 8 Port 
(Ala.), 472. The offense may be committed without an entire mutilation of 
the member ; but the cutting off a small portion of the member, which can 
only be discovered by close inspection, is not mayhem. State v. Abraham, 
10 Ala., 928. To bite is to cut ” within the meaning of the statute. State 
v. Mairs, 1 N. J. L. (Coxe), 453.

State v. Watson.

(41 La. Ann., 598.)

Mayhem : Wounding — Indictment — Aider by plea of guilty.

1. In pleading guilty to an indictment the defendant confesses himself
guilty in manner and form as charged in the indictment and, if the 
indictment charges no offense against the law, none is confessed.

2. When the indictment charged the defendant with “ feloniously ” inflict
ing a wound less than mayhem, and omitted the statutory definition of 
the offense, held, that no judgment could be entered upon the plea of 
guilty, as the indictment charged no offense against the law. The 
law, to make the inflicting of the wound an offense, requires that it 
must lie done maliciously and wilfully.

3. The word “ feloniously ” is not equivalent in meaning to “ wilfully and
maliciously." It has no well-defined meaning in American law, but is 
used in this state to describe more particularly offenses which were 
felonies at common law, or offenses of gravity which are declared 
felonies by statute law.

4. The offense charged against defendant was not felony at common law,
nor has it been made one by statute.

5. Offenses must lie charged in the words of the statute which describe
them, or in words which convey the clear meaning of the language 
used in the statute.

Appeal from district court, parish of St. Landry ; Lewis, 
judge.

Keneth Baillis, for appellant.
Walter II. Rogers, attorney-general, for the state.
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McEnery, J. Th(e defendant was indicted for feloniously 
inflicting a wound toss than mayhem. The words “ wilfully” 
and ‘‘maliciously,” in Act 17 of 1888, which arc used to de
scribe the olfense, were omitted from the indictment. The 
defendant pleaded guilty, and thereafter filed a motion in ar
rest of judgment, the first ground of which is that no judg
ment could be entered on the plea, as the indictment charged 
no offense known to the laws of Louisiana. The state appealed 
from the judgment Sustaining the motion, and alleges that the 
plea of guilty cured a>l defects in the indictment, and that the 
word “feloniously” xVas equivalent to the words “wilfully 
and maliciously,” found in the statute.

By a plea of guilty the defendant confesses himself guilty 
in manner and form as charged in the indictment, and if the 
indictment charges no offense against the laxv, none is con
fessed. 1 Whart. Criin. Law, § 532. “Feloniously” is a 
technical word, which xvas essential in every indictment at 
common law which charged a felony, which occasioned, on con
viction, a forfeiture of lands or goods, to which was superadded 
other punishment. In American law it has no well-defined 
meaning, but it is used in this state to designate offenses which 
were declared a felony at common law, or offenses of consid
erable gravity, which are declared felonies by statute.

The offense with which the accused is charged is a statutory 
offense, and it xvas not a felony at common laxv and has not 
been declared one in the statute. The use of the xvord “felo
niously ” in the indictment xvas meaningless and surplusage. 
The offense charged should have been described in the words 
of the statute, or in xvords which convey the dear meaning of 
the language used in the statute. State v. Williams, 37 La. 
Ann., 770. The plea of guilty, therefore, entered by the de
fendant, xvas to a charge of inflicting a xvound less than may
hem, not punishable under the laxv, unless it xvas done xvilfully 
and maliciously.

In indictments xvhere it is necessary to use “ feloniously ” tp 
designate the offense as a felony, the omission of the xvords 
“with malice aforethought ” will not be supplied by the em
ployment of the xvord “ feloniously.” 1 Whart. Crim. Law, 
§ 399. It has been held in an indictment for arson, in which 
the defendants were charged with feloniously setting fire to



STATE r. SCHEELE. 545

a baTn, that the word “ feloniously ” did not supply the omis
sion pf the word “ maliciously ; ” and, also, when a statute 
makes criminal the doing of an act'*6 wilfully and maliciously,’’ 
it is not sufficient for the indictment to charge that it was 
done “feloniously.” Id., § 401, note.

We are of the opinion that the word “feloniously,” used in 
the indictment, is not equivalent to, nor is it synonymous 
with, the words “wilfully” and “maliciously,” in Act 17 of 
1888, which describes the offense of inflicting a wound less 
than mayhem, and that the indictment does not charge an 
offense punishable under the laws of the state, and no judg
ment could be entered upon the plea of guilty.

Judgment affirmed.

State v. Scheele.

.,(57 Conn., 307.)

Murder : Defense of habitation—Malice—Instructions.

1. Upon a trial for murder, where the evidence tends to show that the ac
cused was actuated by malice, as well as by the motive of defense of 
his house and person from an attack for the purpose of an unlawful 
arrest, it is proper to charge the jury to find upon the whole question 
of motive, whether of defense or of malice.

2. Upon a trial for murder the jury were instructed as to the meaning of
malice, the difference between express and implied malice, and the 
effect of unlawful killing without malice ; and that, if defendant, with
out saying a word to the deceased, and while the deceased was at some 
distance from his house, and had made no assault upon it, shot at and 
killed him, such an act would not be a reasonable exercise of the right 
to resist an attack upon defendant’s house for the purpose of unlaw
fully arresting him. Held, that a further instruction that “such kill
ing, if done with express malice aforethought, . . . would be murder 
in the first degree,” was proper, and not objectionable, as telling the 
jury in effect that, the shooting not being justifiable, the accused was 
guilty of murder in the first degree.

3. It is proper to instruct the jury that under such circumstances the kill
ing would be an unreasonable exercise of the right of defense, where 
it is submitted to the jury to say what were the facts and circumstances, 
and whether the act of the accused was reasonable and without malice.

4. An instruction that if the killing was done on account of provocation
in a sudden heat of passion caused thereby, and not of express malice, 

35
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it amounted only to manslaughter ; but if the killing was the result of
malice and deliberate and premeditated intent, it would be murder,— 
was not objectionable as telling the jury that, if the accused was de
fending his house or liberty, and acted with any deliberation what
ever, and was not in a sudden heat of passion, they must find him guilty 
of murder.

Pardee and Beardsley, JJ., dissenting.

Appeal from superior court, Fairfield county; Torrance, 
judge.

Indictment of Jacob Scheele for murder in the first degree. 
Verdict of guilty, and defendant appeals.

I). B. Lockwood and H. J. Curtis, for appellant.
S. Fessenden, state’s attorney, and . Chamberlain, for

the state.

Carpenter, J. The facts of this case are stated in the find
ing as follows : Upon the trial of this cause to the jury it was 

own by uncontradicted evidence that on the 25th day of
.January, 1888, at New Canaan, in Fairfield county, Scheele, 
the prisoner, shot rffid killed one Louis Drucker, of said New 
Canaan; tjjat at the time of the killing Drucker had imlfis 
possession a warrant for the arrest of Scheele for the cnimo 
of violation of the laws relating to the sale of spirituous land 
intoxicating liquors; that Scheele was in his own house, with 
the doors and windows fastened against the entrance', of 
Drucker, and that Drucker, having a short time before tried 
to enter the house, .was with his assistants on the land of th® 
prisoner, and in the act of approaching the house for the pu im
pose of executing the warrant.

The state claimed, and offered evidence to prove, that at 
the time Drucker was a lawfully elected and qualified con
stable of New Canaan ; that on said day he went to the house 
of Scheele for the purpose of lawfully arresting him upon the 
complaint, which he then had in his hand for service; that 
he tried the doors of the house and found them locked, and 
that some words passed between Drucker and the prisoner; 
that Drucker then went to the village of New Canaan for as
sistance, and returned to the house in about fifteen minutes, 
and on approaching within nineteen feet of the house" tl e 
prisoner, without warning Drucker, or saying a word as t< *
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hts intention, fired a gun loaded with shot at Drucker, killing 
him instantly.

The state further claimed, and offered evidence to prove, 
that prior to the killing t[ie prisoner had a quarrel with 
Drucker, and had a bitter feeling towards him, and had made 
threats against him, and planned to murder him ; and in proof 
thereof, among other witnesses, offered as a witness Charles 
Soacord, who testified that on the 25th day of December, 
1887, while in his custody under arrest, the prisoner asked him 
where the “ damned Jew ” was, meaning Drucker, saying :
“ I’ll fix him so he will stay fixed, and he will not be dogging 
me artmnd anymore;” also Charles Griebel, who testified 
that, two weeks before the shrtoting, Scheele said to him that 
“Drucker, Hawley and others were troubling him, arid that, 
if he could get rid of these men, he would be willing to die for 
it;” also Frank F. Sanford, who testified that he was at 
Scheele’s bouse on Christmas day, 1887, and while there, and 
while Drucker was searching his house on a search-warrant, 
Scheele wanted to go to his room, saying that he “ had some
thing there which, if he had it, he would rip him [Drucker] 
up,” and that lie also said, “ What they want in New Canaan 
was three men like them in Chicago;” and also Ezra S. Hall, 
who testified that aft'cr the killing, when he told Scheele that 
he had killed Drucker, he replied, “ I don’t care a damn. I 
am glad of it.” The state also, for the purpose of showing 
deliberation and premeditation, offered as a witness Mary 
Banzhalf, who testified that, five minutes after Drucker had 
left the house the first time, Scheele began to nail up the win
dows of his house, and that lie broke pieces of glass out of one 
of the windows in the second story, and that she saw a hand 
pullout the broken glass ; and the state also offered evidence 
that Scheele fired the gun out of the wjndow so broken.

The defense claimed, and offered the testimony of the pris
oner to prove, that Drucker intended, if necessary, to cn.1er 
the house by force, and to take him, dead or alive, and that he 
believed that he so intended to do. The defense also clanged, 
from the testimony of certain witnesses for the state, that 
Drucker, when approaching Scheele’s house the second time, 
intended and was about to break into the house unlawfully, 
and arrest Scheele in an unlawful manner, and that Scheele so
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believed, and was justified in so believing. The state denied 
this claim, and, from the whole evidence, claimed that Scheele 
neither believed, nor was justified in believing, that Drucker 
intended or was about to break into the house unlawfully, or 
to make the arrest unlawfully. The defense also claimed, and 
offered evidence to prove, that the prisoner was of unsound 
mind at the time of the killing ; that, immediately after kill
ing Drucker, he attempted to kill himself, by firing four simdl 
bullets from a pocket pistol,— one into his head, and three 
into his body ; and by such action, and his conduct before and 
at the time of the shooting, claimed to have proved that he 
was incapable of forming a deliberate intent to kill ; at least, 
incapable of forming an intent to commit the crime of murder 
in the first degree. The state claimed, and offered ovule ace 
to prove, that the prisoner was of sound mind at the time of 
the commission of the crime, and that he was capable of form
ing a deliberate and premeditated intent to take the life of 
Drucker, and also that Drucker had no intention to enter the 
house by force, or to make Uie arrest of the prisoner in any 
other than a lawful manner, and that there was nothing in the 
conduct or language of Drucker to indicate any such inten
tion, or to induce such belief on the part of Scheele, and that 
Scheele did not in fact believe it. Upon the evidence so 
offered, the state claimed that Scheele wilfully, deliberately 
and premeditatedly, and of his malice aforethought, killed 
Drucker*, and thereby committed the crime of murder in the 
first degree. The prisoner was convicted of murder in the 
first degree, and appealed to this court. The reasons of ap
peal relate to the charge to the jury, and the refusal of the 
court to charge as requested.

The part of the charge complained of in the second reason 
of appçal is as follows : “ If you find that the deceased entered 
upon said land, and was approaching said house, for the pur
pose of breaking into the house to arrest the accused in an 
illegal manner, and the accused, under the circumstances, had 
reason to believe, and did believe, that the deceased was about 
to carry such purpose into immediate execution by an assault 
upon the house, the accused had the right to make all reason
able resistance to prevent the deceased from executing said 
purpose ; and if you find that, under the circumstances, the

\
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accused, without saying a word to the deceased by way of 
warning or otherwise, and while the deceased was at some 
considerable distance from the house, and had made no actual 
assault upon it, as claimed by the state, shot at and killed 
him, such an act would not be a reasonable exercise of the 
right of the accused to resist, under such circumstances ; and 
such killing, if done with express malice aforethought, as I 
have explained it, would be murder in the first degree ; but if 
done without such express malice aforethought, but with im
plied malice, would bo murder in the second degree. It is for 
you to say, as a question of fact, from all the evidence in the 
case, what were the facts and circumstances under which the 
killing was done, and whether, under all the circumstances, 
what the accused did was reasonable and proper, and done 
without express malice; and you are to judge this man as the 
circumstances appeared to him at the time.” Counsel for the 
defense claim “ tnat, oh the facts assumed by the court to be 
proved, the instructions given were not correct and adapted 
to the issue, or sufficient for the guidance of the jury in the 
case before them ; for while the court charges the jury that 
the action of the prisoner in firing upon the deceased nine
teen feet from the house, and without warning, is an unrea
sonable exercise of his right of defense, the court fails to say 
that, if the shooting was done in defense of house, person or 
liberty from an unlawful assault, or one about to be made, 
and from no other motive, the prisoner would be guilty of 
manslaughter.” This claim assumes, what the record will not 
warrant, that the evidence was such as to require a charge 
upon the theory that the prisoner’s sole motive was to defend 
his house and person by repelling an attack which he supposed 
was about to be made upon them by the deceased ; for there 
was evidence, and pretty strong evidence, that the prisoner 
was actuated by express malice. If so, there was also the 
motive of revenge the gratification of malice. The criti
cism is based upon the theory that it was the duty of the 
court to ignore all avnkuw'ÜTtending to prove such a motive, 
and submit this part\»Cth\i case to the jury on the motive of 
defense alone. The fcase^md not call for that ; therefore we 
think the court properlysubmitted to them the whole ques
tion of motive, whether of defense or of malice. If there

\
\
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was express malice, there were necessarily motives apart from 
those of self-protection. It is conceded that motives of de
fense, in order to avail the prisoner, must have been the only 
ones ; for counsel certainly do not go so far as to claim that, 
if there was occasion to defend person or property, or both, 
the prisoner might avail himself of that occasion to deliber
ately, and of his express malice, take the life of the assailant 
for other reasons, and incur no greater risk than the penalty 
for manslaughter.

“ And such killing, if done with express malice aforethought, 
as I have explained it, would be murder in the first degree.” 
This sentence is objeS^ed to, as telling the jury in effect that, 
the shooting not being justifiable, the prisoner is guilty of 
murder in the first degree. We do not think that that ex
presses fairly the meaning of the charge, the whole of which 
is to be taken together in determining its meaning. The court 
very fully and fairly explained malice to the jury, and the dis
tinction between express and implied malice, and also an unA 
lawful killing without malice; and the jury was distyictly told 
repeatedly that express malice was essential to the crime of 
murder in the first degree. We cannot interpret the charge 
as giving the jury to understand that an intent to take life 
unlawfully was necessarily equivalent to express malice, or 
that any form of killing without malice would be murder. It 
seems impossible that the jury could have received the im
pression that the lulling, if without malice, could be niBrder 
in the first degree. The jury could not fail to understand 
that, if the shooting was done in defense of house, person or 
liberty from the apprehended assault, and without other mo
tives,— consequently without malice,— but under such cir
cumstances as to be an unreasonable exercise of the right of 
defense, the prisoner would be guilty of manslaughter only. 
But if it be conceded that the defense was entitled to a charge 
which would or might take from the jury the question of 
malice and require them to pass upon the case upon the theory 
that malice was wholly wanting, then we think that the jury 
were told, in substance, all that the defense now claims that 
they should have been told, in the court's response to the de
fendant’s requests. But, aside from that, the jury were not 
required to take that view of the case, or to consider it in that
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aspect, for they found, and must have found, that the killing 
was wilful, deliberate and premeditate^ ; or, as the court ex
pressed it, “ of his express malice and out of the hatred of his 
heart.”

It is also claimed that the court erred in stating, as a mat
ter of law, that, under the circumstances of the case there out
lined, the killing would be an unreasonable exercise of the 
right of defense. But counsel, in their myuests and in their 
arguments, admit that it was an unreasdmible exercise of the 
right of defense, for they claim that the offense wa? man
slaughter ; whereas if it had been a reasonable exercise of the 
right, the act was justifiable and not a crime at all. Moreover, 
the opinion expressed by the court was based on the assump
tion that the facts as claimed by the state were proved, and 
on that assumption was obviously correct. Again, the court 
submitted it to the jury “ to say, from all the evidence in the 

Xase, what were the facts and circumstances under which the 
killing was done ; and whether, under all the circumstances, 
what the accused did was reasonable and proper and done 
without express malice.”

The third reason of appeal arises upon the'eourt’s response 
to the prisoner’s seventeenth request to charge the jury, which 
request and answer are as follows: “ If the jury find that the 
deceased was not in fact attempting to make a forcible and 
unlawful entry into the dwelling-house of the prisoner, yet if 
they are of opinion that the deceased and his party were on ^ 
the point of unlawfully breaking in, or likeljy to do so, and 
under such circumstances as to raise a reasonable belief in the 
prisoner’s mind that such was their intent, and that imminent 
danger of great bodily harm was threatened'lim, and under 
this belief he tired the shot, such circumstances aVe a sufficient 
provocation to make the killing manslaughter and^not murder.” 
To this the judge responded: “ I charge that, gentlemen, with 
this limitation| If this killing, under the circumstances here 
claimed, was (/one on account of the provocation, in a sudden 
heat of passion, caused by such provocation, and not of his ex
press malice and out of the hatred of his heart, that is the 
law. It would, under such circumstances, reduce the crime to 
manslaughter. But if, on the other hand, under the cii^um- 
stances stated in this request, he had hatred in his heart to-
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wards this man and intended to kill him, and the killing was 
the result of deliberate, wilful and premeditated intent, and not 
the result of this provocation, it would not reduce the crime to 
manslaughter at all, but in such case would be murder.” It 
will be observed that one of the assumed facts on which this 
request is based is that there was a reasonable belief in the 
prisoner’s mind that he was in “ imminent danger of great 
bodily harm.” That claim need not be considered in this con
nection because that was the subject of a distinct request, and 
the court charged as requested. We quote the request and 
charge : “ If the jury find that the prisoner was occupying a 
dwelling-house, and resisted an unlawful attempt to enter his 
house by force, and fired the shot under such circumstances as 
would produce in his mind a reasonable belief of imminent 
danger of great bodily harm or death, the killing of his assail
ant is not criminal, but excusable;” to which the judge re
sponded : “ If you find such a state of facts to exist in this case, 
gentlemen, that is the law. If you find that this man, under 
the circumstances, within the language of this request, was 
occupying his dwelling-house, and resisting an unlawful at
tempt to enter the house by force, and that he fired the shot 
under such circumstances as would produce in his mind — 
judging him by the circumstances as they appeared to him—a 
reasonable belief of imminent danger of great bodily harm or 
death, the killing of his assailant is not criminal but excusa
ble.”

We return now to the seventeenth request. There can be 
no objection to the court’s response to that. The jury were 
properly required to find whether the homicide was the result 
of passion and excitement caused by the provocation, or was 
the result “of his express malice and out of the hatred of his 
heart.” Of course, the jury found the latter to be true. It is 
not a fair interpretation of the charge to say that the jury 
were told that if they found “that this man was defending his 
house, person or liberty, and acted with any deliberation what
ever, and was not in a sudden heat of passion, then they must 
find him guilty of murder.”- There is another side to it. This 
particular portion of the charge — and in that it agrees with 
the tenor of the whole charge—instructed the jury to inquire 
whether “ the killing was the result of deliberate, wilful and

i
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premeditated intent, and not the result of this provocation;” • 
and that, if it was, “ it would not reduce the crime to man
slaughter at all, but in such case would be murder.”

The eighteenth request and the response thereto were as 
follows: “If the jury find that the deceased was not, in fact, 
attempting to make a forcible and rift lawful "entry into the 
dwelling-house of the prisoner, yet if èiey believe that the de
ceased and his party were on the point of breaking in or likely 
to do so, and under such circumstances as to raise a reasonable 
belief in the prisoner’s mind that such was their intent, and 
that he would be powerless to prevent their entrance by the 
exercise of a less degree of force than that applied, or such a 
degree of force less promptly applied, such circumstances are 
a sufficient provocation to_ make the killing manslaughter and 
not murder.” The instruction given was as follows : “ Gen
tlemen, if you find the facts as here claimed, the law is so; 
with the limitation stated under the other request, that, under 
all the circumstances, the shooting was the result of a sudden 
heat of passion arising from this provocation ; that the pris
oner, under all the circumstances, had reason to be provoked ; 
that, as he looked at it—as the circumstances appeared to him— 
he was suddenly carried beyond a control of his will by an ex
cess of passion caused by such provocation, and that the shoot
ing was not the result of malice.” Here the defense called 
attention to the facts and circumstances tending to prove a 
provocation and on which the request Avas based, and asked 
the court to consider them without regard to the evidence 
tending to prove malice, and to say that such circumstances 
are a sufficient provocation to make the killing manslaughter 
and not murder. It was not the duty of the court to so charge 
Avithout qualification or limitation, and such a charge would 
not have been adapted to the facts and claims of the parties. 
Here, too, the jury were properly told, in substance, to inquire 
Avhether the killing was with or without malice.

The prisoner’s counsel, under the fourth head of their brief, 
enlarge upon the objections raised in the second and third 
heads. Here they admit that the Iuav as given by the court 
may be a sufficiently correct statement, but claim that it fails 
to be correct Avhen applied to a case like this, Avhere a homicide 
is claimed to have been committed in defense of house, liberty
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or person. The objections made by the defense, and the whole 
course of the argument, seem to imply a claim that, if the ele
ment of defense of property or person was involved in the act, 
the offense, as matter of law, could not be greater than man
slaughter, no matter how strong the evidence might be of 
express malice. That cannot be the law. It was for the jury 
to say whether there was malice and consequent murder. In 
support of their claim counsel cite Com. v. Carey, 12 Cush., 
246. In that case the prisoner had broken into the ticket 
office of a railroad company, but there was no evidence that 
he Jiad stolen anything. The deceased, who was a constable, 
caught him in the ticket office and arrested him. The pris
oner attempted to escape and was pursued by the deceased. 
The prisoner turned around with a pistol in his hand and told 
the deceased to go back or he would shoot him. The deceased 
stopped, hut did not go back, and the prisoner shot him. On 
the sole ground that the deceased had no right to arrest him 
without a warrant, the crime he had committed not being a 
felony, the court held that the homicide was manslaughter and 
not murder. Shaw, C. J., said : “ The court were of opinion, 
and proposed to instruct the jury, that if a prisoner is unlaw
fully arrested, and if, in resisting arrest or attempting to 
escape, he takes the life of the person so arresting him, al
though the act is not justifiable and amounts in law to a crim
inal homicide, yet it is not homicide with malice aforethought, 
which is necessary to constitute murder, but it will, in con
templation of law, be manslaughter. This was a principle 
somewhat technical, but yet well established by law, that al
though in many cases, and even in the present case, if the evi
dence already offered should remain uncontroverted, the act 
might be done under such circumstances of deliberate cruelty 
as would equal or surpass, in point of atrocity and moral tur
pitude, many cases recognized as murder, yet the prisoner 
must be tried by the rules of law, and not by the aggravation 
of the offense as tried and tested by another and different 
standard.’*

Thus the question whether it was murder or manslaughter 
depended upon the common-law distinction between felony 
and minor offenses,— a distinction without much significance 
at the present day, and one with which, presumptively, both
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the prisoner and his victim were not familiar, — instead of 
upon the facts attending the homicide and the aniitius of the 
prisoner. Murder was then (in 1853) but one offense, having 
been divided into the first and second degrees five years later. 
As it was either a capital offense or manslaughter, we can ap
preciate t,he willingness, and even the desire, of the court to 
regard it as the lesser offense. But, aside from this, there was 
no evidence of previous ill-will or animosity towards the de
ceased, and the prisoner gave him warning, thus indicating a 
desire to escape without taking life; while, in this case, there 
was evidence of express malice, indicating a desire to take life, 
and the act was perpetrated without caution or warning. On 
the whole, we can hardly regard that case as a controlling 
authority.

In State v. Patterson, 45 Vt., 308, the court treats mainly of 
justifiable homicide in defense of one’s dwelling-house. The 
question of manslaughter in such cases is indeed spoken of ; 
but we do not find in that case any authority for the proposi
tion that, if an officer is about to enter a house unlawfully, in 
the day-time, for the purpose of arresting the occupant for a 
misdemeanor, and the occupant, out of the hatred of his heart 
and of express malice, kills the officer, the crime, as matter of 
law, is manslaughter only. The law of self-defense, or the 
defense of one’s domicile, does not require the giving to evil- 
minded persons an opportunity to take the life of another on 
such easy terms.

In Brooks v. Com., 61 Pa. St., 352, a theft was committed in 
a house. Soon after, the owner and his brother pursued the 
thieves and overlook tlieqj. In attempting to arrest them the 
brother was killed. The prisone^wmTïiîHkted for murder. 
On the trial the court was askeiKto charge that af the pursuers, 
not being public officers, hail no authority to arrest, the ar- 

. rest was illegal, and the killing was not murder, but man
slaughter. The court refusea so to charge. It was held not 
to be error, as so to charge would have taken the whole case 
from the jury. The syllabus says: “If the arrest had been 
illegal, it was still for the jury toUfctermine whether the kill
ing was without malice, and arose from a sudden heat upon 
the arrest.” In the course of the opinion the court says: 
“ An innocent man is unconscious of guilt, and may stand on

i
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his own defense. When assailed under a pretense which is 
false, his natural passion rises, and he turns upon his assailant 
with indignation and anger. To be arrested without cause is 
to the innocent great provocation. If, in the frenzy of pas
sion, he loses his self-control, and kills his assailant, the law 
so far regards his infirmity that it acquits him of malicious 
homicide. But this is not the condition of the felon. Con
scious of his crime, he has no just provocation. He knows 
his violation of law, and that duty demands his capture. Then 
passion is wickedness, and resistance is crime. Neither rea
son nor law accords to him that sense of outrage which springs 
into a mind unconscious of offense, and makes it stand in de
fense of personal liberty. On the contrary, fear settles upon 
his heart, and, when he uplifts his hand, the act is prompted 
by wicked hate and the fear of punishment. ... A sense 
of guilt cannot arouse honest indignation in the breast, and 
therefore cannot extenuate a cruel and wilful murder to man
slaughter.”

That case, in some of its features, resembles this, and espe
cially in respect to the all-important fact that there is evidence 
of express malice; the existence of which, under the charge of 
the court, has been found by the jury. Of course, the obser
vations in that case have no application to a case where an in
nocent man is being lawfully arrested. Nor do they apply in 
full force to the case at bar ; but they are applicable to some 
extent. The officer was attempting to arrest the prisoner for 
a violation of the law relating to the sale of spirituous liquors. 
Whether guilty or innocent, it was his duty, as a law-abiding 
citizen, to submit to the arrest. Men generally, uninfluenced 
by passion, would have done so. Had he done so, he would 
have been discharged as innocent, or have received a compara
tively light punishment for his offense, and no serious conse
quences would have resulted. His house would have received 
no harm, and his life and the life of the officer would have 
been saved. True, he was not bound to submit to an illegal 
arrest. He had a strict legal right to fortify himself in his 
castle, and to resist an attack upon it by all lawful means. 
If resistance by lawful means result in death, it is excusable 
homicide; if by unlawful means,and without malice, it is man 
slaughter ; if by unlawful means, prompted by hate and malice,
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and death in cool blood is intended, it is murder in the first 
degree. No man who is being wronged may take that occa
sion to deliberately murder the wrong-doer.

In Rafferty v. People, 09 Ill., Ill, the prisoner was being 
arrested for violating a by-law of the city of Chicago, on a 
warrant signed in blank by a magistrate, and subsequently 
hilled out by a sergeant of police, who gave it to a policeman 
to serve. The officer and the deceased attempted to arrest 
the prisoner, when the homicide occurred. It was held that 
the warrant was void, and the crime manslaughter only. The 
court says: “His name was inserted in the warrant by the 
sergeant of police, after it had been delivered to him by the 
magistrate, and consequently without authority. These facts, 
if found by the jury, should determine the character of the 
homicide to be manslaughter, unless the proof showed express 
malice towards the deceased.” The existence of proof of ex
press malice is what distinguishes this case from that. The 
same case was subsequently before the court (72 Ill., 37), and 
a portion of the syllabus reads as follows : “ (4) If an officer 
be resisted and killed by one whom he is illegally attempting 
to arrest, and it appears that the party who does the killing 
was actuated by previous or expyèss malice in so doing, such 
killing is murder, notwithstanding the illegality of the at
tempted arrest.” “(7) Where a/party procures a weapon for 
the express purpose of resisting an arrest, whether legal or 
illegal, by a particular officer, oij by one of a particular class 
of officers, and such officer attempts to arrest him, and, before 
any violence is done or offered to him, he kills such officer 
with the weapon thus provided, the jury will be justified in 
finding that he was actuated by previous or express malice, 
and the killing is murder, notwithstanding the attempted 
arrest was illegal.”

On the trial then under review were two important ques
tions of fact : (1) Was the deceased participating in the at
tempted illegal arrest? (2) Was the prisoner actuated by 
express malice? The court, in its opinion, says : “ But there is 
another view of the evidence which would entirely override the 
questions of illegal arrest, or O’Meara’s participation in it, and 
that was the evidence of a previous or express malice. Only 
three days previously the prisoner declared, in substance, that

iHc. PROPERTY i)i
I HE LAW SOCIETY
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no Bridgeport policeman should arrest him while he had a pistol.
It appears that, although finding him in the saloon was a 
matter of pure accident, he was already prepared with the 
very weapon alluded to in his threat. These officers were 
Bridgeport policemen, and it appears that he did not use it 
upon the deceased merely because he was preventing his egress 
from the saloon; but, when he had shot him through the 
breast, then, without offering to go out of the door, ho instantly 
turned around and fired two shots at Scanlon, who was back 
of him, and had no agency in preventing egress from the room, 
either by personal violence or constructively by guarding the 
door.”

In the present case the prisoner testified that he believed 
that Brucker intended, if necessary, to enter the house by 
force, and that heintended to take the prisoner “ dead or alive;” 
and that he believed that he intended so to do. Whether 
there was other evidence tending to prove that the officer in
tended great bodily harm we know not ; but, as we have seen, 
the question whether the prisoner was in imminent danger of 
great bodily harm or death, or that he believed that lie was, 
was submitted to the jury, and the verdict was an emphatic 
negative answer. The prisoner, therefore, cannot be regarded 
as defending his life or himself against great bodily harm, but 
simply as defending his house against an unlawful entry by 
parties whom he knew, in the day-time, for the purpose of ex- , 
ecuting an buvful warpafitTfimThis person against an unlawful 
arrest by rea^m-oTsuch unlawful entry. If, in making such 
defense, the prisoner had not intended to kill the deceased, 
but had, by an unreasonable defense, unintentionally killed 
him, the crime would have been manslaughter. If the prisoner 
had warned him of his intention, had commanded him to de
sist, had given him a reasonable opportunity to desist before 
shooting, the defense could hardly have been regarded as 
greater than manslaughter. Now, take the case us it was. 
There was evidence tending to prove that, prior to the killing, 
the prisoner had a quarrel with Druckfer, and had a bitter feel
ing towards him, and had planned to murder him. lie asked 
one witness where the “ damned Jew ” was, ipeaning Drucker, 
saying: “I’ll fix him so he will stay fixed, and he will not be 
dogging me around any more.” About two weeks before the

l
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shooting he said to another witness that “ Drucker, Hawley 
and others were troubling him, and that, if he could get rid of 
these men, ho would be willing to die for it.” On one occa
sion, while Drucker was searching his house on a search-war
rant, he wanted to go to his room, saying he “ had something 
there which, if he had it, he would rip him up.” He also said : 
“ What they want in New Canaan was three men like them 
in Chicago.” Another witness testified that, five minutes 
after Drucker left the house the first time, the prisoner began 
to nail up the windows of his house, and that he broke pieces of 
glass out of one of the windows in the second story. The state 
also claimed to have proved that he fired the gun from the 
window so broken. Now, suppose that the'jujty believed this 
evidence, as they must have done. Is it possible that the of
fense in law, by reason of the defense of his house, and of his 
person from such unlawful arrest, is manslaughter only? Is 
that the protection which the law throws around its officers? 
May any one who has murder in his heart, and desires to kill 
an officer, and who is about to be arrested for a misdemeanor, 
fortify himself in his dwelling-house, and on the approach of
die officer, without notice or warning, shoot him, “ of his ex
press malice, and out of the hatred of his heart? ” A majority 
if the court think that the case was properly submitted to the 
jury, and therefore find no error.

Park, C. J., and Loomis,V., concurred.

Pardek, J. (d’umnting). The accused offered evidence tend
ing to prove, and claimed that he had proved, that the deceased 
intended to use sufficient force to effect an entrance into the 
house, and take him dead or alive ; that he so believed ; also that

f lie believed, and had reason for believing, that the deceased in
tended, and was about to effect, an unlawful entrance into the 
house, and unlawfully arrest him. These claims upon the part
of the accusetflfcrere supported by admissible testimony, which
testimony it was within the legal power of the jury to believe, 
if they saw fit so to do. Therefore it was a possible fact in 
the case that the deceased did so intend, and the accused did 
so believe, and that bis action was wholly the result of such 
belief; and upon such possible fact he asked the court to in-
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struct the jury as to his legal rights. The court charged the 
jury as follows : “ If you find that the deceased entered upon 
said land, and was approaching said house, for the purpose of 
breaking into the house to arrest the accused in an illegal 
manner, and the accused, under the circumstances, had reason 
to believe, and did believe, that the deceased was about to 
carry such purpose into immediate execution by an assault 
upon the house, the accused had the right to make all reason
able resistance to prevent the deceased from executing said 
purpose; and if you find that, under the circumstances, the ac
cused, without saying a word to the deceased by way of warn
ing or otherwise, and while the deceased was at some consid
erable distance from the house, and had made no actual assault 
upon it, as claimed by the state, shot at and killed him, such 
an act would not be a reasonable exercise of the right of the 
accused to resist, under such circumstances, and such killing, 
if done with express malice aforethought, as I have explained 
it, would be murder in the first degree; but if done without 
such express malice aforethought, but with implied malice, 
would be murder in the second degree. It is for you to Say, 
as a question of fact, from all the evidence in the case, what 
were the facts and circumstances under which the killing was 
done, and whether, under all the circumstances, what the ac
cused did was reasonable and proper, and done without express 
malice ; and you are to judge this man as the circumstances 
appeared to him at the time.”

If a person approaches the house of another with the intent 
to make an unlawful entrance by force, and an unlawful arrest 
of the owner, who is therein, the latter, having reason for be
lieving such to be his intent, and that he is about to carry it 
into effect, may, for the sole purpose of preventing the execu
tion of such unlawful intent, make resistance sufficient in de
gree and in time to prevent it. He is under no legal obliga
tion to admit the unlawful intruder, or flee from the house, 
and permit him to effect an unlawful entrance. If the re
sistance is neither greater in degree nor earlier in time than 
is necessary, and it results in the death of the assailant, it is 
justifiable homicide. And the slayer is to be judged as the 
circumstances really appeared to him at the moment. If the 
resistance is unnecessarily great in degree or early in time,
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and therefore unreasonable, and therefore unlawful, and re
sults in the death of the assailant, it’is rhânslaughter. It is not 
murder cither in the iirst or second degree, although the act 
is the result of premeditation and intent, if such premedita
tion and intent include nothing more than defense against the 

"unlawful attack. The court had previously instructed the 
jury that, “ to constitute murder in the first degree, there must 
have been in the mind of the accused, at the time of fhe homi
cide. a deliberate, specific intent to kill, as this is an essential 
element of this crime. Such a specific, wilful, deliberate in
tent to kill would constitute express malice aforethought.” In 
effect, therefore, the jury were instructed that if they should 
find this killing to have been the result of unnecessary force", 
or to have been unnecessarily soon, and therefore unlawful, it 
would be murder in the first degree, if it was done in cool
ness.and with premeditation. But, as a matter of law, it is 
possible for a man to b6 very cool, deliberate and determined 
in defending his house from.an unlawful entry by force, for the 
purpose of making an"unlawful arrest of himself, even to the 
killing of the assailant,— by force found to have been unnec
essary in degree and time, and therefore unlawful,— and yet 
not to be guilty of murder in the first degree. If the pre
meditation and intent are the result of previous hatred and 
malice, and are in any degree based upon revenge for past 
injuries, and not wholly upon protection from present danger, 
and if the present danger is used only as an opportunity for 
such revenge, the killing is murder in the first degree.

The jury are to determine in all cases as to- the foundation 
of the premeditation and intent; also, under instructions by 
the court as to the rule of law, to determine the fact as to 
the reasonableness or unreasonableness of the force used in 
repulsion. It cannot be sahirSs a matter of law, that, under 
any and all circumstances, the killing of such assailant, even 
without warning, and when twenty feet distant from the 
house in his approach, was unreason: ' ‘ ’ therefore unlaw
ful, and therefore murder or manslaughter in some degree. 
It is for the jury to say, under instructions as to the rule of 
law, if a warning was necessary, and if the killing at twenty 
feet distant was unnecessary.

In Com. v. Carey, 1:2 Cush., 240, the facts were as follows:
30

4927
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One Ileywood, a constable, without a warrant, bad arrested 
Carey for a misdemeanor,— a degree of crime for which, in 
Massachusetts, a man could not be arrested by an officer with
out a warrant. Carey broke away from Ileywood, and ran 
off. Hey wood pursued him. Carey knew he was a constable. 
Carey carried a pistol in his hand, which he once or twice 
pointed at his pursuer, but said nothing. After running about 
two hundred rods he made a stand, and told Ileywood, who 
was within twenty feet of him, to go back, or he would shoot 
him. Ileywood stopped, but refused to go back. Carey took 
aim and fired. The ball took effect in the constable’s abdo
men, and he died in eighteen hours. Shaw, C. J., stated that 
“ the court were of opinion, and proposed to instruct the jury-, 
that if a prisoner is unlawfully arrested, and if, in resisting 
the arrest or attempting to escape, he takes the life of the per
son so arresting him, although the act is not justifiable, and 
amounts in law to a criminal homicide, yet it is not homicide 
with malice aforethought, which is necessary to constitute 
murder; but it will, in contemplation of law, be manslaughter. 
This was a principle somewhat technical, but yet well estab
lished by law, that although, in many cases, and even in the 
present case, . . . the act might be done under such cir
cumstances of deliberate cruelty as would equal or surpass in 
point of atrocity and moral turpitude many cases recognized 
as murder, yet the prisoner must be tried by the rules of law, 
and not by the aggravation of the offense, as tried and tested 
by another and different standard."

In Corn. v. Drew, 4 Mass., 395, Parsons, 0. J., said : “ It is 
a rule of law that, where the trespass is barely against the 
property of another, not his dwelling-house, it is not a prov
ocation sufficient to warrant the owner in using a deadly 
weapon. ... If any man, under color or claim of legal 
authority, unlawfully arrrest, or actually attempt or offer to 
arrest, another, and if‘he resist, and in the resistance kill the 
aggressor, it will be manslaughter.” In Rafferty v. People, 69 
Ill., Ill, the marginal note is: “ It is a general rule that when 
persons have authority to arrest or imprison, and, while using 
the proper means for that purpose, are resisted in so doing, ' 
and killed, it will be murder in all who take part in such re
sistance. But, . . . if the officer exceed his authority,
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the killing of the officer, in such a case, by the^ person sought 
to qe arrested, will not be murder, but manslaughter only.” 
See, also, 3 Greenl. Ev. (14th ed.), § 123 ; 1 Bish. Grim. Law 
(7th ed.)^§ 858 ; Whart. Criin. Law (4th ed.), § 975. In Pond 
v. People, y Mich., 150, it is said, in the marginal notq: “A 
man assaulted in his dwelling is not obliged to retreat^Smt 
may use such means as are absolutely necessary to repel tnK 
assailant from his house, or provenais forcible entry, even to) 
the taking of life ; and, if the assault or breaking is felonious/ 
the homicide becomes at common law justifiable, and npt 
merely excusable.” “ The law does not require the necc>mty 
for taking human life to be one arising out of actual and Im
minent danger, in order to excuse the slayer, but he may act 
\ipon a belief,-arising from appearances which give him rea
sonable cause for it, that the danger is actual and imminent, 
although he may turn out to be mistaken. The guilt of the 
accused must depend upon the circumstances as they appear 
to himJ and he will not be held responsible for a knowledge of 
the facts, unless his ignorance arises from fault or negligence.”

Iny2 Bish. Grim. Law (7th ed.), § 7U7, it is said: “The de- 
fcase of the dwelling-house stands on a different ground, and, 

Xpough the question has at some periods of our law been in 
part under a cloud, it may now be deemed to be reasonably 
clear, tha^t, to prevent an unlawful entrance into a dwelling- 
house, the occupant may make defense to the taking of life, 
without being liable even for manslaughter. Of course a de
fense maiNjeof a sort which will constitute manslaughter, or 
even murder/*

In State v. Patterson, 45 Vt., 308, it is said in the marginal 
note: “The idea that is embodied in the expression that 1 a 
man’s house is his castle ’ is not that it is his property, and, as 
such, he has the right to defend and protect it by other and 
more extreme means than he mi^ht lawfully use to defend and 
protect his shop, his office, or his barn. The sense in which 
the house has a peculiar immunity is that it is sacred for the 
protection of his person and of his family. An assault on the 
house can be regarded as an assault on the person only in case 
the purpose of such assault be injury to the person of the oc
cupant or members of his family, and, in order to accomplish 
this, the assailant attacks the castle in order to reach the in-
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mates. In this view, it is said and settled that, in such case, 
the inmate need not flee from his house in order to escape 
from being injured by the assailant, but he may meet him at 
the threshhold and prevent him from breaking in by any 

N*s«eans rendered necessary by the exigency, and upon the same 
ground and reason as one may defend himself froip peril of 
life, or great bodily harm, by means fatal to the assailant, if. 
rendered necessary by the exigency of the assault.” I think? 
there is error in the charge.

Beardsley, J., concurred.

Note.— Defense of habitation.— In the early times, our forefathers were 
compelled to protect themselves in their habitations by converting/them 
into holds of defense ; and thus the dwelling-house \ypa called a rustle. And 
from this necessity has grown up the familiar doctrine, that, while ji man 
keeps the dixirs of his house closed, no other man has the right to break iu, 
under any circumstances : except in particular cases when it becomes law 
ful for the puXose of making an arrest of the occupant, or the like,— cases 
which it is not within the present line M discussion to consider. And lr mi 
thisploctrine springs another, namelyAhat the person within the house may 
exercise all needful force to keep tMy4ggreasor out, even to the taking of his 
life. 2 Bishop, Grim. L., 658. A man's house is sacred for the protection of 
himself and family, in the sense tlmt an assault on the house can be regarded 
as an assault on the person only in case the purpose be injury to the person 
of the occupant or memlicrs of .the family. State v. Patterson, 45 Vt, 308; 
People r. Payne. 8 Col., 341. But the exercise of the right must not exceed 
the bounds of mere defense and protection. Blake v. State, 3 Tex. Ct. App., 
581. If a man on entering his own house is assaulted by an intruder, and 
li6.kills his assailant to save himself from death or great bodily harm, lie is 
excusable. State v. Harmon, 78 N. C., 515; Point v. The People, 8 Mich.. 
150. And even the lodger or the inmates therein may lie justified. ■ State 
v. Patterson, supra. But no man can defend his property, other than his 
dwelling, by the use of deadly weajxms. State v. Underwood, 1 Am. Cr.
R., 251. But where a party entitled to the joint use and occupancy of a well 
went to his well to draw water for his family, and, being violently attacked, 
killed his assailant, it was held that a retreat by such assailed jiarty was not 
necessary to justify the killing. Haynes r. State, 17 Ga, 405; Tireedy v. 
Stale. 5 Iowa 433. To the contrary, People v. Harjier, 1 Edm. (N. Y.) Sel. 
Gas., 180. There must be a reasonable ground of apprehension of imminent 
danger to the person or property. Carrol v. State, 23 Ala, 28. {Ku the 
owner need not flee to avoid the injury, and may meet the assailant at the 
threshold, and use means fatal to the assailant, if necessary to protect himself 
from death or great bodily injury. State r. Patterson, 45 Vt, 308. Where 
a trespasser goes with the intent and the means to commit a felony, if reces
sary, to accomplish the end intended, the owner of the property may repel _ 
force by force. People v. Payne, 8 Gal, 341. The title to a piece of laud
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licing in disputÀythe defendant placed upon the premises some posts, intend
ing to build a feilye. The deceased went with the other claimant of the 
land and began fa/remove the posts, being armed with a pistol, which he 
drew upon the defendant, who then shot him. Held, that the homicide was 
justifiable! Id. And while one threatened is not obliged to flee from his 
home tbv danger must be imminent Nolan v. The S/hite, 81 Ala., 11. Nor 
does the right of self-defense justify the owner to pursue and kill the in
truder after he has retreated. State v. Coually, 3 Oreg., 69. It is held in 
Iowa that one may take life in order to protect his home. State v. Middlcham, 
63 Iowa, 150. Also State v. Peacock, 4 Ohio St, 333. Where several persons, 
in a threatening manner, assemble before a man's house, threatening to 
break in and commit violence, he will not be justified in shooting till he 
warns them off, but otherwise if they actually advance on him or actually 

«strike him. Spires v. Barrick. 14 Up. Can. (Q. B.), 424. And a partner in his 
place of business has the same right to protect it Jones v. Thg State, 76 
Ala.. 8. Where a man, returning to his house at night foiçd it fastened 
against him, broke open the door, entered, and in the combat which ensued 
he killed the intruder, it was held excusable. State v. Martin, 30 Wis., 216. 
Where a man had warning that-two persons were coming in the night-time 
to commit violence, which they did, and while in the act he struck one with 
a poker and killed him, it was held justifiable. Brown v. People, 39 111., 407. 
Where sever d persons, in a threatening manner, assemble before a man’s 
house threatening to break in and commit violence, he will not be justified 
in shooting till he warn them off; but otherwise if they actually advance on 
him or actually strike him. Spires v. Barrick, 14 Up. Can. (Q. B.). 434.

The killing of another is justifiable only when the entry into a habitation 
is marie in a violent, riotous or tumultuous manner, for the purpose of offer
ing violence to some person therein or committing a felony by violence. 
People v. %\Valsh, 43 Cal., 450. So the owner, his friends and neighbors, or 
his servants and guests, may arm themself for resistance. Com. v. Drew, 4 
Mass., 391. A lodger may justify killing a person endeavoring to break in 
to commit a felony. Rex v. Cooper, Cro. Car., 544 ; State v. Patterson, 45 

' Vt, 308 Carroll v. State, 23 Ala, 28. An assailed person is not li>und to 
retreat out of his own house or to secrete himself to avoid violence. Pond 
v. People, 5 Mich., 150. To justify a man in shooting another who lias en
tered at a window in the night-time, without first notifying him to desist or 
inquiring as to his purjiose, there must be circumstances calculated to arouse 
the fear of a reasonable man, or indicating a danger so urgent or pressing as 
to excuse the instantaneous use of a dangerous weapon. People v. Walsh, 
43 Cal., 447. Wherever a person's property is situated, he is entitled to use 
v oient means to repel from it a violent attack. Com. v. Daly. 4 Pa. L. J., 
50; State v. Harmon, 78 N. C, 515. The prisoner, in attempting to re
move, from land which he claimed as his, the deceased, who had entered, 
and partly erected a house thereon, became engaged in a fight, and killed 
him. Held, on the trial for the homicide, that the violence was unjustifi
able, and therefore that evidence of title in the prisoner wag immaterial, 
and inadmissible. People v. Honshell, 10 Cal, 83. \

What a man may not do directly he may not do indirectly. A man may 
not therefore place instruments of destruction for the protection of his prop-
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erty, where he would not be authorized to take life with his own hands for its 
protection. State v. Moore, 31 Conn., 479. The right to take life in the de
fense of property, as well as person and habitation, is a natural right ; but 
the law limits its exercise to the prevention of forcible and atrocious 
crimes, of which burglary is one. Id. Breaking and entering a shop in 
the night season with intent to steal is by the Connecticut law burglary ; 
and the placing of spring-guns in such a shop for its defense would be 
justifiable if a burglar should be killed by them. The right of defense of 
habitation does not extend to an intruder when within the house. McCoy 
v. State, 3 Eng., 451. So it is manslaughter to kill a visitor who has gained 
peaceable admission, though he refuses to leave when ordered out McCoy 
v. State, 4 Eng., 451. If an intruder refuses to leave when ordered, he may 
be ejected by as much force as is necessary for the purpose. Reins v. 
People, 30 Ill., 356. Provided no greater force than necessary is employed. 
People v. Paine, supra. Where the master of a house attempts to use vio
lence at the outset in expelling an intruder, and he is slain, it is only man
slaughter in the slayer, if there is no previous malice. McCoy v. State, 8 
Ark., 451. Where A. was killed by the owner while trying to break into a 
warehouse for the purpose of taking by force some tobacco which he 
claimed, it was held justifiable. Parrish v. Com., 81 Vu., L

State v. Baldwin.

(79 Iowa, 714.)

Murder: Abortion — Dying declarations.

1. An indictment which in one count charges that defendant committed an 
abortion on deceased with instruments, and thereby caused her death, 
and in the other count that he used drugs for the purpose, is not void 
for duplicity, since it only charges one offense, in accordance with 
Code of Iowa, section 4300, which declares that an “ indictment must 
charge but one offense, but it may be charged in different forms to 
meet the testimony.”

S. An indictment which charges that defendant attempted to perform an 
abortion on a woman, thereby causing her death, but docs not allege 
an intent to take her life, charges murder in the second degree only.

8. Where arflndictment charges murder in the first degree, the state may 
waive a trial as to that degree and claim a conviction for murder in 
the second degree.

4. Whether dying declarations are admissible is a question for the court,
to be determined in view of the circumstances under which they were 
made.

5. Evidence that deceased, whose dying declarations are offered in evi
dence, was at the time she made them in a dying condition ; that she 
had expressed to her physician a fear of dying, and asked if he could
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do anything for her; that he told her of her symptoms, but promised 
to do what he could ; that she heard him express the opinion that she 
might die at any time ; and that she repeatedly expressed a belief that 
she would die,— is sufficient to show that she was conscious of impend
ing death, and had given up all hope of recovery.

6. On indictment of “ Lawson Baldwin ’’ for murder, committed in an at
tempt to perform an abortion, dying declarations of deceased : “ He is 
the cause of my death. Oh, those horrible instruments ! Laws, is the 
cause of my death,— he is<ny murderer. They abused me terribly,"— 
are not admissible, since they may have referred to defendant as the 
seducer, and not as concerned in the abortion.

Appeal from district court, Jefferson county ; II. C. Travers, 
judge.

The indictment returned against the defendant is in two 
counts, the charging part of each part being as follows : “ The 
said Lawson J. Baldwin, on or about the 28th day of June, in 
the year of our Lord 1885, in the county aforesaid, in and 
upon the body of Mattie Eodabaugb, then and there being, 
wilfully, feloniously, premeditatedly, and with malice afore
thought, did commit an assault with some instruments to the 
grand jury unknown, then and there held in the hands of the 
said Lawson J. Baldwin ; and then and there said Lawson J. 
Baldwin did wilfully, feloniously, deliberately, premeditatedly, 
and of his malice aforethought, thrust into the body and 
puncture and lacerate the womb and private parts of said 
Mattie Rodabaugh, then and there and thereby wilfully, felo
niously, deliberately, premeditatedly, and of his malice afore
thought, inflicting upon the body, womb, and private parts of 
the said Mattie Rodabaugh, who was then and there a preg
nant woman, mortal wounds, the number of which is to the 
grand jurors unknown, of which mortal wounds the said Mat- 
tie Rodabaugh, in Van Buren county, Iowa, on the 8th day 
of July, A. I). 1885, then and there did die. And the grand 
jurors aforesaid further aver and charge that the said defend
ant, Lawson J. Baldwin, at said time and place, and in the 
manner and by the means aforesaid, thrust into the body, 
womb, and privatu parts of the said Mattie Rodabaugh, said 
unknown instruments, with intent to produce a miscarriage 
of said Mattie Rodabaugh, the said miscarriage not being 
necessary to save the life of said Mattie Rodabaugh, contrary 
to and in violation of law. Second Count. The said Lawson
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J. Baldwin, on or about the 28th day of J une, in the year of 
' our Lord 1885, jm the county aforesaid, in and upon the hotly 

of one Mattie Itodabaugh, a pregnant woman, then and there
being, wilfully, deliberately, feloniously, premeditatedly, and
with malice aforethought, did commit an assault, and then 
and there the said Lawson J. Baldwin did wilfully, deliber
ately, premeditatedly, and of his malice aforethought, and 
with intent to produce the miscarriage of said Mattie Roda- 
baugh, administer and cause to be taken by the said Mattie 
Rodabaugh, certain drugs, substances and medicines, to the 
grand jurors unknown, the same not being necessary to save 
the life of the said Mattie Rodabaugh, then and there being, 
and thereby wilfully, deliberately, premeditatedly, and of 
his malice aforethought, causing the said Mattie! Rodabaugh, 
by means of said .drugs, substances and medicines, to sicken 
and languishingly live, and on the 8th day of July, A. 1). 1885, 
ip Van Buren county, state of Iowa, to die, contrary to and 
in violation of law.” The defendant having pleaded not 
guilty, the case was tried to a jury, and a verdict of “guilty 
of murder in second degree ” returned. Defendant moved 
for a new trial, and in arrest of judgment, which motions 
were overruled and judgment entered on the verdict ; to all 
of which the defendant excepted, and from which he appeals.

M. A. 3/cCoid and IT. A. Work, for " rL_
John V. Stone, attorney-general, and J. S. McKcmey, spe

cial prosecutor, for appellee.

Given, J. 1. Our attention is first directed to the overrul
ing of defendant’s motion in arrest of judgment. The grounds 
of his nwition arc that the indictment is void for duplicity “in 
that it charged the offense in two inconsistent groups of facts ; ” 
that the/ indictment charges murder in the first degree, and 
defendant was put upon trial thereunder for murder in the 
second degree ; that the offense charged, as disclosed in the 
evidence, is one of necessity before the fact, and the indictment 
does not disclose any party with whom defendant is charged 
to have associated in the commission of the offense, and because 
on the whole record no legal judgment can be pronounced. 
“ The indictment must charge but one offense, but it may be

s
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charged in different forms to meet the testimony.” Code,
§ 4301 >. There is but one offense charged in this indictment, 
the murder of Mattie Itodabaugh. In the first count it is 
charged to have been committed with some instrument to the 
grand jurors unknown, and in the second by administering 
and causing to be taken certain drugs, substances and medi
cines to the grand jurors unknown. We do not think that either 
count charges murder in the first degree, as neither charges 
an intent to take life. State v. Gi/tick, 7 Iowa, 312; SUitu v. 
Jo/u>Hon,)$ Iowa, 525. We think the indictment charges mur
der in /die second degree, and therefore the defendant was 
rightly put upon trial for that offense. If the indictment did 
charge murder in the first degree, the state would certainly 
have the right to waive a trial as to that degree, and claim a 
conviction for any lesser degree embraced in tifc; charge. 
Such a case would differ materially from those referred to, 
wherein the party was put upon trial for a higher degree than 
that charged. There is a view of the testimony, and probably 
the most tangible one, that would make the defendant guilty 
as an accessory before the fact if guilty at all. Code, § 4314, 
is as follows: “The distinction between an accessory before 
the fact and a principal is abrogated, and all persons concerned 
in the commission of a public offense, whether they directly 
commit the act constitut ing the offense, or aid or abet its com
mission, though not present, must hereafter be indicted, tried 
and punished as principals.” It follows from this provision of 
the statute that there was no variance between the charge in 
the indictment and the testimony. We discover no reason in 
the record why a legal judgment could not be pronounced, 
and therefore conclude that there was no error in overruling 
defendant's motion in arrest of judgment.

2. On the trial the court admitted, over defendant's objec
tions, testimony as to statements made by Mattie Itodabaugh, 
deceased, as her dying declarations. The grounds of defend
ant's objections were that it was not shown that deceased 
was conscious of her danger, and had given up all hopes of 
recovery at the time of making the statements; that she was 
not conscious and sane at the time; and that the statements 
are not declarations of admissible facts. “ The rule is well 
settled that dying declarations, to show the fact itself and
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the person by whom the mortal injury was inflicted, can only 
be given in evidence when they are made under a sense of 
impending death. ... It must appear that they were 
made by the person injured in the full belief that he should 
not recover. ... It must satisfactorily appear that, at 
the time of making them, the deceased was conscious bf his 
danger, and had given up all hopes of recovery. ... It 
is not necessary to prove by expressions of the deceased that 
he is apprehensive of immediate death, if it appears that ho 
does not expect to survive the injury.” State v. Naxh, 7 Iowa, 
378; 6 Amer. & Eng. Cyclop. Law, “Dying Declarations,” 
and cases cited therein. The circumstances under which the 

rations were made are to be shown to the judge; it being
ghti_province, and not that of the jury, to determine whether 
tncy are admissible. The courts uniformly hold that the com
petency of such testimony is to be determined by the judge, 
in view of the surrounding and attending circumstances. 
State v. Elliott, 45 Iowa, 487. Deceased became ill at the house 
of Aaron Culbertson, in Fairfield, from where she was taken, 
July 2d, to her father’s house some miles distant. Dr. Pitt 
Norris, who was called to attend her, pronounced her beyond 
the hope of recovery. She continued to grow worse until the 
time of her death, July Sth. On the day the doctor was called 
she expressed to him a fear of dying, and wanted to know if 
he could do anything for her, and he said her symptoms were 
just as had as they could be, but that he would do everything 
he could for her. He says : “ I do not know whether it cheered 
her up or not. I formed and expressed the opinion that she 
might die at any time, at the first and subsequent visits that 
day, and she heard me express it.” On the day she was brought 
home, and repeatedly thereafter, she expressed to her father 
and others the belief that she was going to die, and on one or 
two occasions she expressed a desire to live. In view of her 
condition, what was said to her by her physician and others, 
and her own expressions, we think she was conscious of her 
danger, and had given up all hope of recovery from the time 
she was brought home.

3. Dying declarations are statements of material facts con
cerning the cause and circumstances of homicide, made by the 
victim under a solemn belief of impending death. They are
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restricted to the act of killing, and to the circumstancW^im- 
mediately attending it, and form part of the res gestce. When 
they relate to (former and distinct transactions, and embrace 
facts and circmnstances not immediately connected with the 
declarant’s death, they are inadmissible. They are admissible 
only to those things to which the deceased would have been 
compelled to testify. They must relate to facts, and not mere 
matters of opinion or belief. 6 Amer. & Eng. Cyclop. Law ; 
State v. Clemons, 51 Iowa, 274. There is no question but that 
the declarations relied upon were spoken with reference to the 
defendant. They are as follows : “He is the cause of my 
death. Oh, those horrible instruments ! Laws, is the cause 
of my death,— he is my murderer. They abused me terribly.”

W e infer from the record that one of the theories of the 
prosecution, and probably the only one, was that defendant 
had begotten the deceased with child, and that he attempted 
to produce an abortion upon her by the use of instruments or 
drugs, or that he procured some one else to do so, and that 
death resulted. We also understand one theory of the defense 
to be that the deceased produced or attempted to produce an 
abortion upon herself that caused her death. We have seen 
that the declarations are restricted to the act of killing, and 
to the circumstances immediately attending it, and that they 
form a part of the res tjestw; that when they relate to former 
and distinct transactions, and embrace facts or circumstances 
not immediately relating to or connected with the declarant’s 
death, they are inadmissible. These declarations did not nec
essarily refer to any attempt to produce an abortion. They 

, are as plainly referable to the former relations of the parties. 
If it be true that the defendant had begotten the deceased 
with child, then her declarations were such as she might nat
urally make in her extremity, about her seducer, without in
tending to charge him with any more than her seduction. The 
expression, “Oh, those horrible instruments!” may indicate 
that instruments were used, but in no wise charges the de
fendant with having used them or aided in their use. We 
have seen that dying declarations must relate to facts, and not 
to mere expressions of opinion or belief. It has been held 
that where a person dying from a gun-shot declares that “A. 
shot me. A. killed me. A. is my murderer,” — would be ad-
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missible as the statement of a fact because of the circum
stances. To say under such circumstances, “ A. is my mur
derer,” would not be an expression of opinion with respect to 
the degree of the homicide, but a statement of the fact that 
A. had inflicted the mortal wound. Not so, however, with 
these declarations. They cannot be considered as stating as 
a fact that defendant had anything to do with attempting to 
or producing an abortion. “ The rule that dying declarations 
should ]K)int distinctly to the cause of death, and to the cir
cumstances producing and attending it, is one that should not 
be relaxed. Declarations at the best are uncertain evidence, 
liable to be misunderstood, imperfectly remembered, and in
correctly stated. As to dying declarations there can be no 
cross-examination. The condition of the declarant in his ex
tremity is often unfavorable to clear recollection, and to the 
giving of a full and complete account of all the particulars 
which it might be important to know. Hence all vague and 
indefinite expressions, all language that does not distinctly 
point to the cause of death and its attending circumstances, 
but relpiires to be aided by inference or supposition in order 
to establish facts tending to criminate the respondent, should 
be held inadmissible." /State v. Center, 35 Vt., 378. Our con
clusion is that the court erred in admitting these declarations, 
and that such ruling was prejudicial to the defendant. As for 
this reason the judgment of the district court must be reversed, 
we need not further notice the errors assigned, as those not 
considered will not arise in a retrial. Reversed.

Note.— Death from intermediate cotise.— Murder is defined by Coke to 
be “when a person of sound memory and discretion unlawfully killetli any 
reasonable creature in being and under the king's peace, with malice afore
thought, either express or implied." 8 Int, 47. The killing may be by any 
act, direct or indirect, which causes death. So if one unlawfully inflicts a 
wound upon another not necessarily mortal, and from which he would have 
recovered but for the erroneous treatment of his physician, it is murder. 
Sharp v. The State, 51 Ark., 147. Upon this phase of the question Chief 
Justice Bigelow, in Com. v. Haekett, 2 Allen, 141, said: “The well-estab
lished rule of the common law would seem to lie that if the wound was a 
dangerous wound,— that is, calculated to endanger or destroy life,— and 
death ensued therefrom, it is sufficient proof of the offense of murder or 
manslaughter ; and that the person who inflicted it is res|Kmsible, though it 
may appear that the deceased might have recovered if he had taken pro|>er 
care of himself, or submitted to a surgical operation, or that unskilful or
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improper treatment aggravated the wound and contributed to the death, or 
that death was immediately caused by a surgical operation rendered neces-l 
sary by the condition of the wound 1 Russ. Crimes (7th Amer, ed.), 505; \ 
Rose. Criin. Ev. (!ld ed.), 703, 706; 3 Greenl. Ev., § 139; Com. v. Oreen, 1 ' 
Ashm.. 289; Reg. r. Haine», 2 Car. & K„ 368; State v. Raker, 1 Jones (N. C.), 
267 ; Com. v. McPike, 3 Cush., 184. The principle on which this rule is 
founded is one of universal application, and lies at the foundation of all our 
criminal jurisprudence. It is that every jierson is to lie held to contemplate 
and to be responsible for the natural consequences of his own acts. If a per
son inflicts a wound with a deadly weapon in such manner as to put life in 
jeopardy, and death follows as a consequence of this felonious and wicked 
act. it does not alter its nature or diminish its criminality that other causes 
co-operated in producing the fatal result Indeed, it may be said that neg
lect of the wound, or its unskilful and improper treatment, which were of 
themselves consequences of the criminal act, which might naturally follow 
in any case, must in law be deemed to have been among those which were 
in contemplation of the guilty party, and for which he is to be held responsi
ble. But. however this may 1**, it is certain, that the nde of law, as stated 
in the authorities above cited, has its foundation in a wise and sound policy. 
A different doctrine would tend to give immunity to crime, and take away 
from human life a salutary and essential safeguard. Amid the conflicting 
theories of medical men. ami the uncertainties attendant on the treatment 
of bodily ailments and injuries, it would lie easy, in many rases of homicide, 
to raise a doubt as to the immediate cause of death, and thereby to ojien a 
wide door by which persons guilty of the highest crime might escape con
viction and punishment"

In Reg. v. Holland, 2 Moody & R, 851, “it appeargd by the evidence that 
the deceased had been waylaid ami assaulted by the prisoner, and that, among 
other wounds, he was severely cut across one of his fingers by an iron in
strument On being brought to the infirmary, the surgeon urged him to 
submit to the amputation of the finger, telling him, unless it were ampu
tated, he considered that his life would Is- in great hazard. The deceased 
refused to allow the finger to lie amputated." At the end of two weeks lock
jaw followed as the result of the wound, and caused his death. It was held 
that the prisoner was guilty of murder.

Mr. Green leaf, in his work on Evidence (g 139), says: “If death ensues 
from a wound given in malice, but not in its nature mortal, but which be
ing neglected or mismanaged, the party died, this will not excuse the pris
oner who gave it. but he will be held guilty of the murder, unless he can 
make it clearly and certainly appear that the maltreatment of the wound, 
or the medicine administered to the patient or his own misconduct, and not 
the wound itself, was the sole cause of his death ; for, if the wound had not 
been given, the party had not died."

Mr. Bishop, in his work on Criminal Law, says : “ But where the wound 
Ls not of itself mortal, and the party dies in consequence solely of the im
proper treatment not at all of the wound, the result is otherwise. . . . 
But we should not suffer these propositions to earn' us too far ; because, in 
law, if the person dies by the action of the wound, and by the medical or 
surgical action, jointly, the wound must clearly be regarded sufficiently a
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cause of the death ; and the wound need not even be a concurrent cause. 
Much less need it be the next proximate one ; for. if it is the cause of the 
cause, no more is required.” 2 Bish. Crim. Law (7th ed.), § 639 ; State v. 
Morphy, 33 Iowa, 270 ; Kee v. State, 28 Ark., 155 ; Smith v. State, 50 Ark., 
645.

But the death must in some substantial degree be imputable to the de
fendant's act Com. v. Costley, 118 Mass., 1. And it must occur within a 
year and a day from the time of the act or injury. State v. Orrell, 1 Dev., 
139 ; People v. Aro, 6 Col., 207 ; People v. Kelly, id., 210 ; State v. Mayfield, 66 
Mo., 125 ; Edmondson v. The State, 41 Tex., 496 ; 2 Bishop, 681. But it may 
be committed by a series of acts at different times. Com. v. Stafford, 13 
Cush., 619. And so, although it was not necessarily mortal, yet if the jier- 
son dies in consequence, even though his death was hastened by previous 
sickness, it is murder. People v. Ah Eat, 48 Cal., 61 ; 1 Wharton, C. L., 158.

State v. Lewis.

(20 Nev., 333.)

Mübder: Insanity as a defense — Burden of proof—Insane delusion —
Evidence.

1. Exclusion of evidence—Harmless error—The exclusion of appar
ently irrelevant questions is not error where the bill of exceptions 
does not show that they were introductory to material and relevant 
facts.

2. Insanity —Acts of defendant subsequent to homicide.—When
insanity has been pleaded in defense to a prosecution for murder, acts 
of defendant subsequent to the homicide indicating insanity are ad
missible only when they tend to prove that he was insane at the time 
of the homicide.

3. Same.— The exclusion of cerlain questions is harmless error, when any
thing advantageous to the party asking them that could have been 
answered to them was brought out in other parts of the witness’ testi
mony.

4. Non-experts as witnesses.—Witnesses who are not experts may testify
to their belief as to the sanity or insanity of accused without giving the 
facts upon which their belief is based.

6. Same.— A person who had known accused for four months, had seen 
him every day during that time, had sat at the same table and eaten 
with him once or twice, had observed his manner of speech and con
versation, had seen him in the evening and night before the homicide, 
and had had considerable conversation with him on the da)’ after, is a 
competent witness as to sanity of accused, 

eti. Test of CRIMINAL responsibility.— A man who has sufficient reason 
to know that the act he is doing is wrong and deserves punishment is 
legally of sound mind, and is criminally responsible for his act.
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T. Burden of proof.— Insanity as a defense to crime must be established 

by a preponderance of evidence.
8. Insane delusion.— An insane delusion is an incorrigible belief, not the

result of reasoning, in the existence of facts which are either impossi
ble absolutely or are impossible under the circumstances of the particu
lar case.

9. Same —When it will excuse crime.—An insane delusion is not a de
fense to a prosecution for crime unless it would excuse the crime if the 
facts about which it exists are true.

Appeal from district court of Elko county ; R R. Bigelow, 
judge.

,7. W. Dorsey and J. A. Plummer, for appellant.
J. F. Alexander, attorney-general, for the state.

Hawley, C. J. Appellant was convicted of murder in the 
second degree for the killing of George Piccoli, and was sen
tenced to the penitentiary for the term of his natural life. 
Upon the trial he relied upon two separate and distinct de
fenses : (1) Self-defense; (2) insanity. The various questions 
presented for our determination relate solely to the plea of 
insanity. In order to thoroughly understand the nature of 
the objections urged by counsel, and to fully comprehend the 
rulings of the court thereon, it will be necessary to give a 
brief statement of the facts concerning the homicide and a 
synopsis of the testimony bearing upon the question of appel
lant's insanity, as the rulings of the court must, to a great 
extent, be determined with reference to the particular facts 
and circumstances that were introduced at the trial.

Appellant was the foreman of the Tripoli mine at Bullion, 
in Elko county, and had been employed in that capacity for 
about four months prior to the homicide. Piccoli, the de
ceased, was a laborer in the same mine. The men boarded 
and lodged at Highland, about two miles distant from Bullion. 
About two weeks prior to the homicide, Piccoli quit working 
in the mine on account of the bad air therein. After he quit 
work, appellant sent him word that he need not return. On 
the evening of September 2, 1887, there was a dance in High
land which was very generally attended. After the dancing 
was over several young men, including appellant and deceased, 
went into a saloon near by and treated each other. Piccoli
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was very drunk. Appellant was sober. Piccoli was sitting 
on the top of the counter with his feet hanging down. Appel
lant was standing at the end of the counter. Piccoli said in a 
loud voice: “ People in this place don’t like me because I am 
an Italian,” Several persons present said (among the number 
was appellant): “ You are mistaken.” Piccoli, then directing 
his remarks to appellant, said : “ I can work in a mine with 
you anywhere.” Appellant replied: “You have no money 
that says so.” Piccoli said he had, placing his hand on his hip 
pocket. Appellant then said : “You are a liar if you think 
so.” Piccoli replied: “You are a bastard,” or words to that 
effect. Appellant stepped back and picked up a chair, raised 
it, and was in the act of striking, when others interfered, and 
appellant was removed from the saloon. This difficulty oc
curred between the hours of 2 and 3 o’clock on the morning 
of the 3d of September. Appellant, after his removal from 
the saloon, went to different places in Highland for the pur
pose of getting a pistol. Failing to obtain one he started 
alone and walked to Bullion. There, without the knowledge 
of any other person, lie secured a pistol, and in company with 
Fred. Loschenkohl returned to Highland. On the way lie re
peated to Loschenkohl what he claimed to be the facts of the 
difficulty in the saloon, differing to some extent from the tes
timony of other witnesses as given at the trial. lie stated 
that Piccoli called him into the saloon to take a drink,*but he
thought it was for a row ; that lie called Piccoli a s-----  of a
b----- , instead of a liar (appellant in his testimony denies this
part of the statement), and gave a different version of some 
of the other minor and unimportant details. After mention
ing to his companion the efforts he had made to get a pistol 
in Highland, ho said : “ I am prepared for him-now.” He fur
ther stated that “ he was going to kill Piccoli ; ” that “ a man 
who called him a bastard could not live.” Loschenkohl re
monstrated with him; tried to persuade him to stop, and told 
him to think of his mother and sisters, and to consider the 
trouble he would give them. Appellant then said : “ I may 
not kill him, but I will make him get down on his knees and 
apologize.” As they neared Highland appellant requested 
Loschenkohl to stay behind, because Piccoli was behind some 
of the trees on the road-side and might shoot, and he did not
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want any one to get hurt for him. Then he began to hurry 
up, and out-traveled his companion, and came to Mrs. Roach’s 
cabin about two hundred feet ahead of him. Mrs. Roach tes
tified that appellant looked strange; that she did not recog
nize him when she first saw him running up; that she said to 
him there was something the matter; that, after a few in
quiries about the whereabouts of the saloon-keeper (Jimmy 
Hamilton), he turned around and said, “ Defend yourself; ” 
then she heard the report of the pistol. It appears that Pic- 
col i was standing near his cabin-door when the first shot was 
fired ; that he ran into his cabin and closed the door ,; that ap
pellant then ran up to the window of the cabin and fired one 
shot through the window ; that he then went into the cabin and 
fired three shots when Piccoli was in a stooping or fallen po
sition on the floor ; that appellant then went out of the cabin 
and in a few minutes came back, “ put his pistol behind Pic- 
coli's head and fired another shot ; that Piccoli did not speak 
a word after the shot was fired through the window. The 
homicide occurred about half-past five o’clock,— just about 
daylight. Appellant, after the homicide, talked freely about 
it to every one he met. One witness said : “ He acted as 
though he ought to receive a reward, and as though everybody 
ought to be proud of him.” To several persons he said “ he 
had only killed a rattlesnake.” To man}7 his actions seemed 
strange and peculiar. Shortly after the shooting he started 
to return to Bullion alone; but two persons caught up with 
him, and accompanied him and delivered him to the justice at 
Bullion. On this return trip ho repeated the whole story of 
the quarrel and final shooting. Among other things he said 
“ lie was not sorry for himself, but was for his relations and 
friends; ” that “ he had killed him, and he was.neither drunk 
nor crazy when he did it.” The next day, when the sheriff 
took him into custody, he again voluntarily made substantially 
the same statements, repeating that he had not done anything 
he was sorry for ; that he had a mother and sisters, and felt 
sorry for the trouble it would cause them, but was not sorry 
for killing the man ; that “no man could call him a bastard 
and he and that man live.” The latter remark was made to 
many other persons. One witness testified that “ he said if 
there was a jury in the world to hang him for what he had 

37
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done lie was willing to hang." Appellant at the time of the 
homicide was twenty-eight years of age.

„ On the part of the defense several witnesses, who had known 
appellant for many years, testified that at times they consid
ered him mentally unsound. The following reasons, among 
others, were given why they considered him insane, viz. : That 
in laying a track in the mine and curving the iron he would 
insist on the curve going in the opposite direction from which 
it should, and then, after trying it, he would see that he was 
wrong, and then roll up his eyes and laugh ; that he insisted 
that it was unnecessary to timber any mine; that at times he 
was moody without cause, and would state things as true hav
ing no foundation in reason ; that he had two or three times 
tried to commit suicide ; that twice, when he was engaged as 
a laborer-in the mines at Eureka on the day shift, he reported 
himself for work in the evening, just as though he had had his 
night's sleep, with his dinner bucket with him ; that at such 
times he seemed to wander around as if ho did not know what 
he was doing, but when he was spoken to about it he would 
go right off ; that he was subject to spells Of melancholy ; that 
when moody and sullen he desired to be by himself; that he 
was at times eccentric and unreasonable in his conversations 
and actions ; that at such limes he talked at random, incoher
ently and unnaturally. Independent of these occasional pecul
iarities, he was considered a bright young man of average 
ability and intelligence, and possessed a good deal of delicacy 
and refinement. It was also shown that he had been the un
fortunate victim of a series of accidents from early childhood 
to years of manhood ; that the effect of the injuries ho had 
thus received was such that when ho was sick or unduly ex
cited he would have delirium ; his head would ache ; and that 
these attacks continued and increased as ho grew older. Ap
pellant was a witness in his own behalf, and his testimony 
tended to show that at the time of the homicide he was labor
ing under the delusion that some of the persons employed at 
the Tripoli mine had entered into a conspiracy to take his life, 
and that they had hired Piccoli to kill him, and that he was 
compelled to kill Piccoli, and did kill him, in order to save his 
own life, in necessary self-defense.

The witnesses in rebuttal on the part of the state testified
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that he was a competent and faithful workman; that his acts, 
conduct and conversations at the various times they had known 
him were rational and natural; that on the evening before and 
morning of the homicide ho was excited and nervous; that in 
their opinion he was sane and knew right from wrong. Upon 
this statement of facts, as shown by the record on appeal, we 
shall proceed to notice in detail the various assignments of 
error relied upon by appellant for a reversal of the judgment.

The objections urged against the rulings of the court in ex
cluding portions of the testimony of Mrs. Bates, J. Henderson 
and P. Webber, witnesses for appellant, wifi be considered 
together. Mrs. Bates, the mother of the appellant, had testi
fied at length and with great minuteness of detad in regard 
to the numerous accidents and spells of sickness that had be
fallen her son, and the effects thereof upon his mind, from the 
time of hiybirth in 1858 up to 1875, when he left home, and 
started out into the world to make a living for himself. She 
then, in answer to questions, stated that after the homicide 
she came to Elko, went into the jail, and said : “ My son, my 
son, what is this?” and he was walking up and down, and he 
said: “ It is a terrible thing to be confined in this manner; ” 
and he said, “ I want you to do me a favor,” and I said, “ What 
is that? I came to see you, and Jjelp you out of this trouble.” 
Here counsel for the state objected to the conversation in the 
jail, on the ground “ that it might be manufactured testi
mony,” and “ that it is hearsay.” This objectibn was sus
tained by the court.* Appellant’s counsel excepted to the 
ruling and stated that the conversation was “ offered to show 
the mental condition of the defendant at the time of the inter
view, and as tending to show that he was insane at the time 
of the conversation with the witness.” J. Henderson testified 
that appellant had been in his employ about two months; 
that he had seen him in Bullion after the difficulty, and saw 
him in jail at Elko a day or two afterwards; that he had a 
conversation with him there about the employment of some 
one to represent him in the case. At this point similar objec
tions, rulings and statements were made. The witness Web
ber was a brother-in-law of appellant, and had given testimony 
concerning certain peculiarities of appellant towaVds his mother 
and sisters, when counsel asked the following questions : “ What

n.,
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has been the feeling of the defendant in respect to the chil
dren, so far as exhibited by him by his actions? Have you 
noticed the defendant’s actions, his manner, his conduct and 
his expressions in relation to his sisters and to your children 
heretofore? Has there been a change in the defendant’s de
portment, and his manner in relation to and toward his sis
ters, his mother and his nieces,— your children,—to your 
knowledge?” Each question was objected to on the ground 
“ that it is immaterial and irrelevant, and that it may be man
ufactured testimony.” The objections were sustained. No 
statement was made by appellant’s counsel as to the purpose 
of these questions.

These various rulings of the court are presented in a very 
unsatisfactory manner. We are left to grope our way in 
darkness. No question was asked, answer given, or statement 
made, that enables us to determine what the nature of either 
conversation was, or what particular bearing, if any, the an
swer to either question would have.had upon the issue of 
appellant’s sanity or insanity. It is not claimed that the con
versations or questions were offered for the purpose of en
abling the witnesses, or either of them, to state any facts 
upon which to, lay the foundation fqr a question as to their 
opinion as to appellant’s sanity or îifsanity. No such ques
tions were asked of either of these witnesses. The most that 
can be said is that it is within the realm of imagination that 
the conversations and answers to the questions might have 
been relevant. In the absence of any knowledge, or of any 
facts upon which knowledge could be based, as to what the 
matter was, and the failure to affirmatively show the mate
riality and relevancy of the conversations and questions, we 
do hot feel justified in reversing the case upon the ground 
that it is possible to imagine error in these rulings. It is as 
easy to imagine that the court did not err as to presume that 
it did. If "presumptions 'are to be indulged in, then the rule 
of law.is that it is ouF duty to presume in favor of, rather 
than against, the action of the district court. It is the duty 
<Wappellant, in a criminal as well as in a civil case, affirma
tively to show error. In order, therefore, to show that the 
excluded evidence was important, and that the court erred in 
its ruling, counsel should have stated just what they expected
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to show, and then, if the court ruled it out, should have em
bodied the facts in a bill of exceptions, so as to fairly and 
clearly present the point; otherwise the court cannot say that 
the rejection of the conversation or answers to the questions 
was prejudicial to appellant.

Counsel claim that the court sustained the objections to the 
testimony of the witnesses Bates and Henderson upon the 
sole ground that the conversations occurred subsequent to 
the homicide. If so, then this fact ought to have been affirm
atively shown. “Upon the question of sanity at the time of 
committing an offense, the acts, conduct and habits of the 
prisoner at a subsequent time may be competent as evidence 
in his favor. But they are not admissible as of course. When 
admissible at all it is upon the ground either that they are so 
connected with or correspond to evidence of disordered or 
weakened mental condition preceding the time of the offense 
as to strengthen then the inference of continuance, and carry 
it by the time to which the injury-rclates, and thus establish 
its existence at that time, or else that they) are of such a 
character as of themselves toXindicate unsoundness to such 
a degree or of so permanent a nature as to have required a 
tjongcr period than the interval for its production or develop
ment.” Cam. v. Pomeroy, 117 Mass/, 148. If the/ acts, con
duct and habits of the defendant after the homicide are to be 
thus restricted, is not the same reasoning as 'sound, or of 
greater strength, in favor of a limitation upon the admission 
of his subsequent conversations? They should not be ad
mitted as a matter of course. It is doubtful testimony at 
best, and, if ruled out, the error, if any, must affirmatively 
appear. It will not be denied that a mere narration or state
ment of a defendant, after the commission of a crime, having 
no connection with the issue, is inadmissible. In State v. ITays, 
22 La. Ann., 40 (the leading case relied upon by appellant), 
this principle is expressly recognized. The difference between 
that case and this is, that there it was affirmatively shown by 
the record that the court ruled out the subsequent conversa
tions on the express ground that they were not admissible be
cause made subsequent to the homicide, and were not a part 
of the re» gestae, while in this case there is no such showing. 
What the court said in State v. Ifays was with a view of fur-
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nishing a guide for the nisi prius courts in the trial of such 
cases, and is an authority to the effect that subsequent con
versations tending in their nature to show the condition of 
defendant’s mind are admissible in evidence. There is nothing 
said in the opinion that militates against the views we have 
expressed, and on the other hand there is, as before stated, a 
clear recognition of the principle we have announced concern
ing the admission of such testimony. To justify a reversal 
upon the ground of the exclusion of the testimony referred to 
it ought to have in some manner been made to apjiear that 
the conversations had some special significance indicating 
either mental disease, or tending in some degree to show an 
unsound mind or insanity upon the part of appellant.

J. A. Plummer, one of the attorneys employed by appel
lant, was a witness in his client's behalf, and testified that he 
visited him in the jail almost daily from the time of his arrest 
up to the first trial of the case, and noticed his manner, ex
pression and tone of voice, with a view to discover his mental 
condition, and “ to make a study of him.” It is claimed that 
Vie court erred in refusing to allow this witness to answer the 
following questions: “(1) From the consultations you had 
with him, did he impress you in a natural way or otherwise? 
(2) During your conversation with him, was his appearance 
and manner, actions and conversation, natural or unnatural, 
rational or irrational? (3) During any conversation with him 
that you may have had at any time, has he ever manifested 
any remorse or regret for having killed Piccoli? (4) Did you 
ever notice, in your talk with him, any incoherence in 1ns re
marks, or foolish and silly talk?” Although these questions 
were ruled out as improper, yet the witness was permitted, 
by another line of questions, to substantially answer all of 
them except the third. We quote from the record. “Ques
tion. Whatewas the condition of his nerves and organism, as 
manifested oy his actions and appearances? Answer. I should 
say that he was decidedly nervous. He seemed to be so nerv
ous that there was a constant jerking of his nerves. Q. Can 
you illustrate? A. I can illustrate his actions better by doing 
as he did than by words. I can explain it by saying he was 
unstrung, nervous, excitable, in constant motion. Q. Was it 
about the trunk or head? A. It was principally about the
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head and shoulders, and he kept moving his limbs around and 
stepped one way and then another ; but I noticed the motion 
was more irritated around his head and shoulders.” This ex
planation of appellant’s conduct, acts and manner enabled the 
jury to understand the condition of his mind as well as if the 
witness had answered the questions seriatim and given his 
opinion as to appellant’s sanity or insanity. If, therefore, any 
error occurred, it was cured by the answers which the witness 
was allowed to give. With reference to the third question it 
is equally apparent that there was no error in ruling it out 
that was prejudicial to appellant. All the testimony, without 
contradiction, tended to show that he never manifested any 
remorse, or expressed any regret, save the trouble it would 
give others, at having killed I’iccoli. It is therefore fair to 
presume that the testimony of this witness, if admissible, 
would have been simply to the same effect. If it were other
wise, its tendency might have been prejudicial, as tending to 
show that his reasoning powers were not destroyed, and that 
he was conscious of the responsibility of his act.

The only testimony tending to support the plea of insanity 
was that of non-expert witnesses who were acquainted with 
appellant. No objection was made to this character of testi
mony when introduced by the defense; but when the prose
cution, in rebuttal, introduced similar testimony to establish 
the sanity of appellant, objections were made to the following 
questions asked of several witnesses, who testified as to their 
knowledge of appellant, viz. : “(1) From his appearance, ac
tions, condition and conversation at such times as you noticed 
him, was he sane.or insane? (2) In your opinion, did he know 
the difference between right and wrong at that time?” The 
grounds of the objections were that no foundation had been 
laid for the questions ; that it was not shown that the witness 
was competent to answer them ; and that the testimony was 
irrelevant, incompetent and immaterial. These objections 
were overruled, and the^*-it nesses gave their opinions that 
appellant was sane, and'niat he knew the difference between 
right and wrong. We shall treat the second question as a 
simple repetition of the first one. If the right and wrong 
test is a proper one — which we shall have occasion to discuss 
when we consider the instructions — then the question was

i «
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proper, as the answer thereto would tend to show whether 
appellant was sane or insane. Clark v. State, 12 Ohio, 4S3; 
Powell v. State, 25 Ala., 29. We do not understand appellant’s 
counsel to claim that the opinions of witnesses, not experts, as 
to the sanity or insanity of a defendant accused of crime, are 
not admissible in evidence, although they have cited several 
cases that adhere to that doctrine. Their contention is that 
“ the incidents and circumstances, the actions, the assertions, 
the conversations and the declarations producing the impres
sion upon the witness’ mind are first to be laid before the jury, 
and then the witness may be allowed to state the impressions 
created thereby and dependent thereon.” Can this position 
be maintained? As a general rule it is undoubtedly true that 
it is the facts which a witness gives of the conduct, acts, man
ner and conversations of the defendant which constitute the 
greatest value of his testimony, and that the testimony of a 
witness having but a limited knowledge upon these matters 
ordinarily has but little, if any, weight with the jury; but it 
is not true that a witness is bound to give, or that he can in 
all cases give, the glare of the eye, the wild look, the peculiar 
expressions or strange demeanor of the defendant. There are 
many c;ises where the mental condition of a person depends 
as much, or more, upon his looks and gestures, connected with 
his acts, conduct or conversation, as upon the words and 
actions themselves; and it would often be difficult, and some
times impossible, for the witness to intelligently give all the 
details upon which his opinion is based. The law does not 
require it.

There was no strict rule applied as to the general knowledge 
of the witnesses introduced by the defense. Great latitude 
was allowed upon both sides. Some of the facts stated by the 
witnesses for the defense, and upon which their opinions were 
based, did not even tend to establish insanity in the remotest 
degree ; and the reasons given by some for their opinions 
were very weak, and in a few instances so unreasonable and 
absurd as to 1m? unworthy of mention. On the other hand, 
some of the witnesses who testified on the part of the state 
had such a brief acquaintance with and limited knowledge of 
the appellant as to deprive their testimony of any special 
weight or value. The witness Hume, against the admission

\
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of whose opinion the argument of counsel is principally based, 
testified that he had only known defendant for about four 
months prior to the homicide; that he saw him every day 
during the summer; that lie generally met him as he went to 
breakfast ; that lie sat at the same table, and ate with him 
once or twice ; that ho had noticed him around the house ; 
that he observed his manner of speech and conversation ; that 
he saw him in the evening and night before the homicide ; that 
on the morning after the homicide he went to Bullion with 
him and had considerable conversation on the way. The ques
tion to be determined by the jury was as to appellant’s sanity 
or insanity at the time of the homicide. The testimony as to 
the condition of his mind at times previous and subsequent 
thereto is admissible solely upon the ground that it tends to 
show the mental condition at the time of the homicide. The 
acquaintance of this witness with appellant, although slight, 
embraced a very important period of time, lie saw him just 
before and immediately after the commission of the act. His 
knowledge seems to have been sufficient to enable him to form 
and express an opinion, and we cannot say that he did not 
have sufficient opportunities to arrive at a correct conclusion 
in regard to the condition of appellant’s mind. When the 
opinions of such witnesses, from the necessities of the case, 
are received as evidence, the weight of their testimony does 
not depend so much upon the number as upon the intelligence 
of the witnesses and their capacity to form correct opinions, 
their means of information, the unprejudiced state of their 
minds, and the nature of the facts and circumstances testified 
to in support of their opinions. It would, perhaps, be difficult 
to lay down any general rule establishing precisely the requi
site knowledge which a witness must possess in order to 
justify or warrant the expression of an opinion. It may, 
however, be safely said that if the witness has had sufficient 
observation to enable him to form a belief upon the question 
he is a competent witness. The admissibility of this character 
of testimony must necessarily be left, to a great extent, to the 
discretion of the presiding judge; and when the testimony is 
admitted, unless it clearly appears that there has been an abuse 
of that discretion, the ; " a court ought not to interfere.
In Baldwin v. Slate the court said : “ Before a witness should

8047
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be received to testify as to the condition of mind it should ap
pear that he had an adequate opportunity of observing and 
judging of capacity. But so different are the powers and 
habits of observation in different persons that no general rule 
can be laid down as to what shall be deemed a sufficient op
portunity of observation, other than it has in fact enabled the 
observer to form a belief or judgment thereon ; and the weight 
of his opinion must depend upon a consideration of all the cir
cumstances under which it was formed.” 12 Mo., 238. In 
Brown v. Com. the court, in discussing this question, said : 
“ Exactly what is meant by the expression in some cases, when 
such evidence has been admitted, that ‘ the witnesses must de
tail the facts upon which the opinion is based, we do not find 
explained.’ If the admissibility of the opinion as. evidence 
must depend upon the facts from which it is formed, it is man
ifest that there is a question for the court antecedent to its 
introduction, and that to promulgate a general rule as to the 
amount and quality of the evidence that should satisfy the 
court in every case would be impossible. The court must be 
satisfied that the witness has had an opportunity, by associa
tion and observation,, to form an opinion as to the sanity of 
the person in reference to whom he is to speak; but as to the 
extent and character of the evidence, no better rule can be es
tablished than to leave it within the discretion of the court. 
. . . It must vary with the circumstances of each case, and 
by these circumstances the jury must determine for themselves 
the weight to which the opinion may be entitled. It is not 
intended that the admissibility of the evidence shall be made 
to depend upon the ability of the witness to state specific facts 
from which the jury may, independent of the opinion of the 
witness, draw a conclusion of sanity or insanity, for it is the 
competency of the opinion of the witness that is the subject of 
inquiry. The ability of the witness to detail certain facts 
which are in themselves substantive evidence of the condition 
of the mind may add very greatly to the weight of the opinion 
given in evidence, but they will not of necessity affect the 
question of competency.” 11 Bush, 405. See, also, Colee v. 
Stole, 75 Ind., 513 ; Goodwin v. State, 90 Ind., 558 ; Choice v. 
Stale, 31 (»a., 407; Cowell v. State, 25 Ala., 29; Ford v. State, 
71 Ala., 397 ; People o. Pico, 02 Cal., 53; People v. Levy, 71
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Cal., 023 ; People v. Fine, 77 Cal., 147. In the light of the 
facts of this case, and of the authorities upon this subject, we 
are of opinion that the court did not err in allowing the wit
nesses for the state to answer the questions and give their 
opinions as to appellant’s sanity or insanity at the time they 
knew him.

The instructions refused and given are of unusual length, 
covering over one hundred pages of the transcript. The ob
jections urged by counsel do not, however, relate as much to 
the form and phraseology as to the general rules given as safe 
and proper guides to the jury. It is claimed that the court 
erred : First, in instructing the jury that the “ right and wrong 
test” was the proper one upon whiclHhe question of the de
fendant’s sanity or insanity should be determined ; second, in 
instructing the jury that the burden of proof rested upon the 
defendant to establish the plea of insanity by a preponderance 
of evidence to the satisfaction of the jury ; third, upon the 
questions of insane delusions. It is proper to state in advance 
that there has been a great diversity — an irreconcilable con
flict— of opinion upon each of these points. In order to 
properly and intelligently determine these questions, raised 
for the first time in this court, we have taken the time, pains 
and patience to read and carefully examine all of the great 
number of cases to be found in the court of last resort in the 
several states. In all that we may have to say in regard to 
the disputed and debatable questions it must be distinctly un
derstood that our object is to determine whether or not the 
general tests and rules, as laid down in the instructions given 
by the court, >re proper, as applied to the particular facts of 
this case. In arriving at this determination we shall endeavor 
to keep constantly in view the vital and important truths that 
the advancement made in medical science, the progress of a 
better and more extended knowledge of the subject of insan
ity, and a clearer sense of legal duty and of Christian obliga
tions, have relaxed to a great extent the harsh, unjust and 
cruel rules of the early cases in England, where it was held 
that for a man to be insane he must have no more reason than 
a brute, an infant or a wild beast; that the law, in its humane 
and benevolent treatment of the unfortunate insane, has kept 
pace with the enlightened progress of the age ; that the plea
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of insanity is not, and should not, when fairly presented and 
honestly relied upon, be looked upon with disfavor; that it is 
entitled to as much consideration as any other plea that is 
founded in justice, reason, humanity and common sense ; and 
that juries can be as safely trusted with a fair investigation of 
the questions relating to this plea as of any other controverted 
questions of fact. As there are several different kinds of 
insanity, and different degrees of each particular kind, and the 
features thereof assume so many different forms, it will read
ily be seen that no general rule, absolutely universal in its ap
plication and unchangeable in its phraseology, can be laid 
down as a proper guide for juries to follow in every conceiv
able case where the question of insanity is raised. Cases may 
arise, exceptional in their character, where the rules ordinarily 
applied as tests of insanity would have to be raised so as to 
meet the peculiar facts of the particular case. But because 
such cases may occur, or have existed, it does not by any 
means or method of sound reasoning follow that no general 
rule can be given that will be applicable to a great majority 
of cases. With these general observations, pertinent to each 
of the points stated, we shall now proceed to consider them 
separately in the order we have designated, although they are, 
of course, more or less blended together in the instructions as 
given by the court, and arc frequently united in the discussions 
in many of the authorities.

At the request of the prosecution the court instructed the 
jury as follows: “ (1) To establish a defense on the ground of 
insanity it must ba clearly proved that, at the time of commit
ting, the defendant was laboring under such a defect of reason, 
from disease of the mind, as not to know the nature and qual
ity of the act he was doing, or, if he did know it, that he did 
not know he was doing what was wrong. The true test of 
insanity is whether the accused, at the time of committing the 
(frime, was conscious that he was doing what he ought not to 
do; and if he was conscious that he was doing, and acted 
through malice or motives of revenge, he cannot-avail himself 
of the defense of insanity. (3) The true test of criminal 
responsibility, where the defense of insanity is interposed,— 
the test binding upon the jury,— is: Was the accused,'at 
the time of doing the act complained of, if you find that he
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did it, conscious of the act he was doing? Did he know that 
it was wrong for him to do it. Had lie at the time the power 
of distinguishing good from evil, right from wrong, as to the 
act he was doing? Ilad he the mental capacity to appreciate 
the nature and quality of the act lie was doing, or to know 
that it was a violation of the rights of another? If another 
person had committed the act, would he have appreciated the 
wickedness of it? If he had the capacity thus to appreciate 
the character, and to comprehend the probable consequences, 
of his act, he is responsible to the law for such act. If lie did 
not have such capacity, and did not thus appreciate the nature 
and quality of the act he was doing, he is not responsible to 
the law for such act, and is not guilty of any crime.” The 
court, of its own motion, instructed the jury that (1) “ the true 
test of criminal responsibility, where the defense of insanity 
is interposed, is whether the accused had, at the time he killed 
the deceased, sufficient use of his reason to understand the 
nature of the act he was committing and to understand that 
it was wrong and contrary to law for him to commit it. If 
this was the fact, he is criminally responsible for it, whatever 
peculiarities be shown about him in other respects; whereas, 
if his reason was so defective in consequence of mental dis
order, generally supposed to be caused by brain disease, that 
he could not understand what he was doing, or that what he 
was doing was wrong, he should be treated as an irresponsible 
person. In other words, did he at the time know that he was 
killing a man, and that such killing was wrong and contrary 
to law? If so, he was responsible for his acts, no matter what 
peculiarities or eccentricities or disorders of the mind may have 
existed upon other subjects, or at other times.” (2) In refer
ring to the right and wrong test in connection with the ques
tion of insane delusion, the court instructed the jury as follows : 
It may aid you in coming to a conclusion as to the defendant’s 
condition of mind at the time of the killing, to determine what 
was his ordinary or usual condition of mind. Was his per 
manent, ordinary and usual condition such, in consequence of 
disease, that he was unable to understand the nature of his 
actions, or to distinguish between right and wrong in his con
duct? Was lie subject to insane delusions that destroyed his 
power to so distinguish, and did this continue down to and em-
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brace the act for which he is tried? If so, was he simply an irre
sponsible lunatic; or, on the other hand, had he the ordinary 
intelligence of sane people, so that he could distinguish between 
right and wrong as to his own actions and the actions of 
others? If you are satisfied that his chronic or usual con
dition was that of sanity, at least so far that he knew the 
character of his own actions, and whether they were right or 
wrong, and was not under any permanent insane delusions, 
which destroyed his power of discrimination between right 
and wrong as to them, then the only inquiry remaining is 
whether there was any special insanity connected with this 
killing."

We .are of opinion that these instructions, as applied to the 
facts of this case, are unobjectionable. They correctly declare 
the general principles of law as announced in the great weight 
of authorities upon this subject. The general test that, if a 
man has capacity and reason sufficient to enable him to dis
tinguish right from wrong as to the particular act in question, 
and has knowledge and consciousness that the act he is doing 
is wrong, and will deserve punishment, ho is, in the eye of 
the law, of sound mind and memory, and should be held crim
inally responsible for his acts, is approved in a majority of 
the cases. The qualifications stated in the instructions : “ Had 
he at the time the power of distinguishing good from evil? ’ 
and “Was he subject to insane delusions that destroyed his 
power to so distinguish? ” and other explanations and qualifica
tions stated therein, render it unnecessary to discuss some of 
the distinctions to the general test, as " 'in some' of the 
authorities. It is enough to say that the instructions, taken 
in their entirety, are correct, and that the general principles 
announced therein are sustained in the following states and 

‘authorities, viz. : Arkansas, in Williams if State, 50 Ark., 511. 
California, in People v. McDonell, 47 Cal., 134. Delaware, in 
State v. Danby, 1 Iloust. Crim. Ciys., 160; State v. West, id., 
371 ; State v. Dill ah ant, 3 liar. (Del.), 533. Georgia, in Hub
erts v. State, 3 Ga., 310; Choice v. State, 31 Ga., 424; A niter son 
v. State, 42 Ga., 32; Humphreys v. State, 45 Ga., 190; Brinkley 
v. State, 58 Ga., 296. Kansas, in State v. Motcry, 15 Pac. Rep., 
282. Maine, in State v. Lawrence, 57 Me., 574. Maryland, in 
Spencer v. State, 69 Md., 37. Massachusetts, in Com. v. Boyers,

A5C
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7 Mete., 500. Minnesota, in State v. Shippey, 10 Minn., 223 
(Gil., 178). Mississippi, in Bavard v. State, 30 Miss.. COO; 
Cunningham v. State, 5G Miss., 209. Missouri, in State v. 
(fluting, 21 Mo., 404; State v. Pedemeier, 71 Mo., 174; State v. 
BrhJl\ Mo., 199; State v. Kotov sky, id., 247; State v. Pagels,
92-Mo., 300. Nebraska, in Wright v. People, 4 Neb., 407. New

t
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•soy, in State v. Spencer, 21 N. J. Law, 197. New York, in 
eeman v. People, 4 Denio, 28; Wills v. People, 32 N. Y., 715; 
magan v. People, 52 N. Y., 407 ; Moctt v. People, 85 N. Y., 

374>\North Carolina, in State v. Brandon, 8 Jones (N. C.), 
403; State v. Haywood, Phil. (N. C.), 370. Ohio, in Farrer'v.
State, 2 Ohio St., 70 ; Loeffner v. State, 10 Ohio St., 599 ; Black
burn v. State, 23 Ohio St., 140. Pennsylvania, in Com. v. Freeth, 
5 Clark, 455 ; Com. v. Hosier, 4 Pa. St., 200 ; Prown v. Com.,
78 Pa. St., 123. South Carolina, in State v. Bundy, 24 S. C., 
445. Tennessee, in Stuart v. State, 1 Baxt., 179. Texas, in 
Thomas v. State, 40 Tex., 03 ; Clark v. State, 8 Tex. App., 359 ;
Le ache v. State, 22 Tex. App., 279. Virginia, in De Jarnette v. 
Com., 75 Va., 878. In the district and circuit courts of the 
United States, viz. : United States v, Holmes, 1 Cliff., 117; 
United States v. Mr Glue, 1 Curt., 8; United States v. Shults, 0 
McLean, 121 ; Guiteau's Case, 10 Fed. Pep., 108; United States 
r. Young, 25 Fed. Hep., 710; United States v. liidgeway, 31 
Fed. Rep., 144; United States v. Faulkner, 35 Fed. Rep., 730; 
Territory v. Cation, 10 Pac. Rep., 902. The following author
ities either deny the correctness of the general test, or claim 
that modifications thereof should bc'made, viz. : Indiana, Stev
ens v. State, 31 Ind., 485; Bradley v. Stale, id., 492. But see 
Walker v. State, 102 Ind., 511. New Hampshire, State v. Pike, 
49 N. 'II., 399; State v. Jones, 50 N. II., 309. Illinois, IIopps 
v. People, 31 Ill., 390; Dunn v. People, 4 Am. Crim. Rep., 52.

Upon whom is the burden of proof? The court, at the re
quest of the prosecution, instructed the jury1 that the defend
ant “ is presumed to be sane until the contrary is shown, and 
a doubt upon this question alone should not acquit, for insan
ity is an affirmative proposition, and the burden of proving 
it is upon the defense.” “With regard to the methods of 
proof by which the defense of insanity may be established, 
the law from considerations of public polie he welfare of 
society, and the safety of human life, proceet rith great cau-
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tion, and has adopted a certain standard by which the insan
ity of the party on trial may be proved when relied upon. 
The burden of proving insanity rests upon the defendant, and, 
to warrant you in acquitting him solely upon that ground, his 
insanity at the time of committing the homicide — if you find 
that he did commit it—must be established by a preponderance 
of proof. The evidence of insanity must outweigh and over
come the presumption of, and evidence in favor of, sanity in 
some appreciable degree, and render it more probable that he 
was insane than that he was sane. Insanity, being a fact to 
be proved by the defendant, must be established by evidence 
'n the case with the same clearness and certainty as any other 
fact alleged by the defendant in his defense ; that is to say, 
the proof must be such in amount that, if the single issue of 
the sanity or insanity of the defendant should be submitted 
to the jury in a civil case, they would find that he was insane. 
Insanity is not proved or established by simply raising a doubt 
as to whether it exists or not.” The court, of its own motion, 
instructed the jury that “ the defendant is presumable to be 
sane until proven insane. In determining whether the de
fense of insanity has been made out, you must decide whether 
the evidence for or against it outweighs. If the evidence 
tending to show insanity outwreighs that against, it is proven ; 
if the proof against it outweighs, then it is not proven. If not 
proven, it is out of the case; if proven, it takes its place along 
with other received proof ; and if, upon the whole evidence, 
as thus settled, there is any reasonable doubt of guilt, either 
in existence or degree, the defendant must be given the ben
efit of such doubt, either to acquit or reduce the grade of the 
crime.”

In regard to the burden of proof in cases of this kind there 
are three separate, distinct and well-defined theories : (1) The 
defendant must prove his insanity beyond a reasonable doubt. 
(2) The presumption of sanity prevails until it is overcome by 
preponderance of evidence showing the defendant’s insanity 
to the satisfaction of the jury. (3) If any evidence is intro
duced tending to prove that defendant is insane, the state is 
bound to prove and establish his sanity, like all other elements 
of the crime, beyond a reasonable doubt. The first theory is 
sustained in Delaware (State v. Prattpi Iloust., 208), and in
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New Jersey (State v. Spencer, 21 N. J. L., 197). But see 
Graves v. State, 45 N. J. L., 359 ; 4 Am. 0. R., 386. The second 
and third are each supported by a formidable array of respect
able authorities, and have been resj>ectively discussed with 
great learning and ability by the most eminent jurists in the 
United States and in England. The second — the one adopted 
in this case — is sustained in the following states, and author
ities therein, viz. : Alabama, in lioswdl v. State, 63 Ala., 308; 
Bord v. State, 71 Ala., 385; Parsons v. State, 81 Ala., 597; 
Vol. 10, Clii. L. N., 59; Gunter v. State, 83 Ala., 96. Arkansas, 
in McKenzie v. State, 26 Ark., 335; Casat v. State, 40 Ark., 
523 ; Coates v\Stafe, 50 Ark., 330; Williams v. State, 50 Ark., 
511. California in People v. Myers, 20 Cal., 518; People v. 
Coffman, 24 Cal.\230 ; People v. McDonell, 47 Cal., 134 ; People 
v. Wilson, 49 Cali 14 ; People v. Bell, id.,' 488. Connecticut, 
in State v. Hoyt, 46 Conn., 337. Georgia, in Choice v. State, 31 
Ga., 424; Humphreys v. State, 45 Ga., 190; Fogarty v. State, 
80 Ga., 450, Idaho Territory, in People v. Walter, 1 Idaho, 391. 
Iowa, in State v. Belter, 32 Iowa, 50 ; State v. Bruce, 48 Iowa, 
530; State v. Trend, 74 Iowa, 545. Kentucky, in Graham v. 
Com., 16 B. Mon., 594 ; Kriel v. Com., 5 Bush, 372'; Brown v. 
Com., 14 Bush, 401 ; Ball v. Com., 81 Ky., 662. Louisiana, in 
State v. Burns, 25 La. Ann., 302 ; State v. Coleman, 27 La. Ann., 
692. Maine, in State v. Lawrence, 57 Me., 582. Massachusetts, 
in Com. v. lingers, 7 Mete., 504,; Com.v. Heath, 11 Gray, 303. 
Minnesota, in Bonfanti v. State, 2 Minn., 132 (Gil., 99); State 
v. Grear, 29 Minn. 225. Missouri, in State v. lluting, 21 Mo., 476 ; 
State v. McCoy, 34 Mo., 535 ; State v. Klinger, 43 Mo., 127 ; State 
v. Smith, 53 Mo., 270; State v. liedemeier, 71 Mo., 176; State v. 
Erb, 74 Mo., 204 ; State v. Pagels, 92 Mo., 300. North Carolina, in 
State v. Starling, 6 Jones (N. C.), 366 ; State v. Willis, 63 N. C., 26 ; 
State v. Vann, 82 N. C., 636. New Jersey, in Graves v. State, 46 
N. J. Law, 359. Ohio, in Loeffnerv. State, 10 Ohio St., 616; 
Bond v. State, 23 Ohio -St., 357 ; Btrgin v. State, 31 Ohio St., 
115. Pennsylvania, in Ortwein v. Com., 76 Pa. St., 415; 
Lynch v. Com., 77 Pa. St., 213; Brown v. Com., 78 Pa. St., 128; 
Meyers v. Com., 83 Pa. St., 141 ; Pannell v. Com., 86 Pa. St., 
268; Sayres v. Com., 88 Pa, St., 291. South Carolina, in State 
r. Paulk, 18 S. C., 514 ; State, v. Bundy, 24 S. C., 439. Texas, 
in Webb v. Stale, 5 Tex. App., 607; Clark v. State, 8 Tex. App.,
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359; TYebb v. State, 9 Tex. App., 491; King v. State, id., 557 ; 
Johnson v. State, 10 Tex. App., 578; leache v. State, 22 Tex. 
App., 279; Massengale v. State, 24 Tex. App., 181. Virginia, 
in BosvieWs Case, 20 Grat., 874 ; Baccigalupo v. Coin., 33 Grat., 
817. West Virginia, in State v. Strauder, 11 W. Va., 823 ; State 
v. Robinson, 20 W. Va., 740. The third theory is sustained in 
Illinois, in ITopps v. People, 31 Ill., 393, overruling Fisher v. 
People, 23 Ill., 293; Chase v. People, 40 Ill., 358. Indiana, in 
Polk v. State, 19 Ind., 170 ; Stevens v. State, 31 Ind., 491 ; Guetig 
v. State, 00 Ind., 95; McDougal v. State, 88 Ind., 27. Kansas, 
in State v. Crawford, 11 Kan., 42; State v. Malm, 25 Kan., 187. 
Michigan, in People v. Ourbutt, 17 Mich., 9. Mississippi, in 
Cunningham v. State, 50 Miss., 273. Nebraska, in Wright v. 
People, 4 Neb., 407. New Hampshire, in State v. Bartlett, 43 
N. II., 224; Statev. Pike, 49 N. II., 399; Statev. Jones, 50 N. II., 
370. New York, in People v. McCann, 10 N. Y., 58; Broth- 
erton v. People, 75 N. Y. 159; Moett v. People, 85 N. Y., 380. 
Tennessee, in Dove v. State, 3 Ileisk., 349.

It will, from this review, be seen that there is a large major
ity of the decided cases in the United States in favor of the 
theory given in the instructions in this case. The question 
ought not, however, to be decided simply upon the ground of 
the greater number of the authorities. In many of the cases 
which adhere to the third theory it is earnestly and ably con
tended by learned judges, whose opinions have ever been en
titled to great respect and consideration, that the burden of> 
establishing the killing and the malicious intent is always upon 
the prosecution ; that there cannot, logicially, be any separa
tion of the ingredients of the crime so as to require a part 
thereof, only, to be established by the state, and the balance 
to be established by the defendant ; that the idea that the 
burden of proof ever shifts in a criminal case is unphilosophical 
and at war with fundamental principles of criminal law; that 
the rule established by a majority of the decided cases strips 
the defendant of the presumption of innocence which the law 
has given him as a shield throughout the entire proceedings, 
until the verdict of the jury establishes the fact, beyond a rea
sonable doubt, that he not only committed the act, but that 
he did so with malicious intent.

We are of opinion that the weight of reason, as well as the
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decided preponderance of the authorities, is opposed to these 
views. It iff undoubtedly true that it is incumbent upon the 
prosecution to prove every fact that is material, and neces
sary to constitute the crime of which the defendant is accused, 
which, of course, includes the sanity of the defendant ; but is 
it not equally true that the burden of proving his sanity is 
fully met by the presumption of law “ that every person is of 
sound mind until the contrary appears? ” If this be true, then 
it is not a harsh, unphilosophical or inhuman rule that requires 
a defendant, who seeks to avoid the punishment which the law 
imposes upon him for the crime he has committed, by means 
of the defense of insanity, to rebut the presumption of sanity 
by proof that is satisfactoiw to the jury. Insanity being in 
its nature an affirmative defense, does it not necessarily follow 
that, where the insanity of the defendant is established by the 
presumption of law, or by the testimony of witnesses, or by 
both, the defendant, in order to overcome this presumption or 
testimony, must establish his insanity by a preponderance of 
the evidence?

The presumption of the law in favor of innocence is essential, 
not only to the sanity of the individual accused of crime, but 
is absolutely necessary for the protection and security of soci
ety, and it is universally recognized in the trial of all criminal 
cases. But there are other legal and well-recognized pre
sumptions, sanctioned by law and approved by the wisdom 
of ages, which are equally as important and as indispensable 
to individuals and to the well-being, safety and protection 
of society, and equally as necessary for the proper admin
istration of justice in the trial of criminal cases. Within 
this category prominently stands the presumption of sanity. 
“ Every man is presumed to be sane.” Is not this presump
tion, as necessary and as universal in its application as the 
presumption of innocence? Ought not proof to be required 
to rebut the other? When an individual has committed an 
offense, without any excuse or justification, and attempts 
to shield himself from the legal consequences of his act on the 
ground that he was insane when he committed the deed, the 
law ought to demand of him such a degree of evidence in sup
port of this defense as will, at least, satisfy the jury that when 
he committed the act he was not responsible for his acts be-



596 AMERICAN CRIMINAL REPORTS.

cause he was insane. “This rule is founded in wise policy, 
and is obviously necessary for the protection of society, as 
much so as that which requires satisfactory evidence to rebut 
the presumption of innocence. Besides the character of the 
presumption, its necessary operation in almost ever)' transac
tion of life, and its almost universal application in civil as well 
as criminal cases, there are other cogent reasons for this requi
sition of clear and satisfactory evidence in support of a defense 
in criminal cases grounded alone upon insanity. In ordinary 
defenses, want of malice, sudden heat and passion and so forth, 
when, by reason of the killing, the burden of proof rests upon 
the accused to rebut the legal presumption of malice, the facts 
relied on are usually a part of the transaction, or so directly 
connected with it, and so simple and few, that they are readily 
comprehended and appreciated by a jury, and no jury will con
vict in such cases whilst a rational doubt is entertained as to the 
reality and merit of the defense relied on, notwithstanding the 
burden of proof may be, by legal presumptions, cast upon the 
accused. But the plea of insanity is peculiarly liable to abuse, it 
can be so easily concocted, and facts admissible as evidence in its 
support, so readily manufactured by the accused. The latitude 
of inquiry in such cases is almost boundless. It does not, as 
other defenses, depend upon the proof of facts comprehensible 
to ordinary minds, and connected remotely or immediately 
with the tranaction under investigation; but in its support 
facts having no connection w ith the transaction, only so far as 
they may tend to show general or previous insanity of the 
accused, but happening long anterior to the commission of the 
offense for which be was tried, and the opinions of learned 
and scientific men upon such facts, are admissible as evidence. 
It not unfrequently occurs that this plea is resorted to as a huit 
extremity, with a view of introducing under the latitudinous 
range of inquiry a multitude of facts and opinions not directly 
relevant, but strictly admissible, to produce confusion and 
doubt in the minds of jurrors, and interpose thereby obstacles 
to the attainment of just verdicts. The only safe rule in such 
cases is to require in support of such defense satisfactory evi
dence that at the time of the commission of the act the party 
accused was insane. Less than that ought not to suffice, nor 
with less is the law content." Graham v. Com., supra.
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If we now analyze the subject we shall find that this is the 
only safe conclusion for society, while it is just to the prisoner. 
Soundness of mind is the natural «and normal condition of 
men, and is necessarily presumed, not only because the fact is 
generally so, but liecause a contrary presumption would be 
fatal to the interests of society. No one can justly claim irre
sponsibility for his act, contrary to the known nature of the 
race of which lie is one. He must be treated at^d adjudged 
to be a reasonable being until a fact so abnormal is a want of 
reason positively appears. It is, therefore, not unjust to him 
that he should be so conclusively presumed to be sane until 
the contrary is made to appear on his behalf. To be made so 
to appear to the tribunal determining the fact, the evidence 
of it must be satisfactory, and not merely doubtful, as nothing 
less than satisfaction can determine a reasonable mind to Re
lieve a fact contrary to the course of nature. It cannot, there
fore, be said to be cruel to the prisoner to hold him to the 
same responsibility for his act as that to which all reasonable 
beings of his race are held, until the fact is positively proved 
that he is not responsible. Ortwein v. Cow., ttvpra.

Arc the instructions given upon the subject of insane delu
sions erroneous? The instructions given upon this point, as 
well as others, arc very lengthy, and cover almost every con
ceivable question that could be presented. We omit all of 
the instructions asked by the prosecution and given by the 
court, and quote such portions of the court’s charge as will 
convey a definite idea of the general principles embodied in 
all of the instructions upon the subject of insane delusions as 
follows, viz. : An insane delusion is an unreasonable and incor
rigible belief in the existence of facts, which are either impos
sible absolutely, or impossible under the circumstances of the 
individual. A man, with no reason for it, believes that he is 
the owner of untold wealth, or that he has invented something 
which will revolutionize the world, or that he is the president 
or the king, or God or Christ, or that he is dead, or that lie is 
immortal, or that he is inspired by God to do something. 
These delusions are as real to the demented person as anything 
about him can be. He knows it the same as he knows his 
own existence. The important thing to which I wish to call 
your attention is that an insane delusion is never the result
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of reasoning and reflection. It is not generated by them, and 
it cannot be dispelled by them. A man may reason himself, 
and be reasoned by others, into absurd opinions, and may be 
persuaded into impracticabje schemes and foolish resolutions, 
but he cannot reason himself, or he reasoned or persuaded, 
into insanity or insane delusions. The insane delusion does 
not relate to mere sentiments or theories, or abstract questions 
in law, politics or religion. All these are subjects of opinions 
which are beliefs founded upon reasoning or reflection. These 
opinions arc often absurd in the extreme. Men believe in 
animal magnetism, spiritualism and other like matters, to a 
degree that seems unreason itself to most other people ; and 
there is no absurdity in relation to religious, political and 
social questions that has not its sincere supporters. These 
opinions result from naturally weak or ill-trained reasoning 
powers, hasty conclusions from insufficient data, ignorance of 
men and things, fraudulent ijpposture, and often from per
verted moral sentiments; but still they are opinions founded 
upon some kind of evidence and reasoning, and liable to be 
changed by better external evidence or sounder reasoning, but 
they are not insane delusions.

This portion of the court’s charge is copied from GuiUau'g 
Caw, 10 Fed. Rep., 170. It has been generally approved 
wherever discussed, though it is said in Partons v. State, 81 
Ala., 591, that “the case in its facts is so peculiar as Scarcely 
to serve the purpose of a useful precedent.” These instruc
tions were supplemented by a reference to the testimony in 
the case. “ For instance, the defendant has testified that Pic- 
coli had attempted to kill him by placing giant powder in a 
certain place in the mine. Now, if he believed this (which is 
for you to determine), and his belief was based upon some
thing that he had seen in the mine, or had heard from others, 
and was the result of a consideration of the facts and of 
reasoning, it was not an insane delusion, and was not caused 
hy insanity, no matter whether in your judgment there was 
or was not sufficient evidence to justify him in coming to this 
conclusion. If there was sufficient evidence to justify him in 
coming to this conclusion, then the reasoning was sound ; if 
not, then it was unsound ; hut in either case, if the belief was 
the result of reasoning, it was not the product of insanity, and
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is no evidence of insanity. There is some evidence in the 
case to the effect that the defendant stated that he had killed 
Piccoli because he had called him a bastard. Supposing this 
to be true, and also that the defendant really entertained the 
belief that he would be justified in killing any one who called 
him a bastard, this would not be an insane delusion, but would 
be a mere belief; nor, if the defendant knew that the law did 
not permit one to kill another under those circumstances, 
would the entertainment of such a belief in any manner excuse 
him ; and, as before stated, if he knew that the law held such 
killing to be a crime, his belief, if he entertained it, that a jury 
would not convict him therefor, would constitute no excuse 
whatever. You have heard the defendant testify that he be- 
lievfed that Fred Franks had hired Piccoli to kill him; that he 
knew this from the fact that he had a certain conversation 
with Dr. Henderson, and had seen a hundred dollars in Piccoli’s 
possession, and from other evidence, which altogether con
vinced him that such was the case. If by this system of com
parison of facts and reasoning therefrom he had convinced 
himself that such was tire case, this would not be an insane 
delusion, but would be a mere opinion or belief that might or 
might not be true.” After a like comparison and conclusion 
with reference to the belief of defendant that it was un
necessary to timber a mine, and his wishing to bend a mining 
track in a wrong direction, and a further illustration of the 
belief of defendant that Piccoli intended to kill him, to the 
effect that if this belief was formed upon what he had seen 
and heard, and was the result of such reasoning upon facts, 
then it was not an insane delusion, but a belief based upon 
evidence, and that when men reason the law requires them to 
reason correctly as to their duties, the court, upon this point, 
concludes its charge as follows: “Supposing that this belief 
that defendant claims to have had that the deceased intended 
to kill him was really an insane delusion, as I have defined it, 
and was not a belief to which he had come from considering 
the circumstances, then what is the law applied to such a situ
ation as this? It is that when a person labors under a partial 
delusion only, and is not in other respects insane,— that is, is 
not insane ui>on all subjects,— he must be considered in the 
same situation as to responsibility as if the facts with re-
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gard t<f which the delusion exists were real. But, ns I have 
before stated, if it was a fact that Piccoli did really intend to kill 
Lewis, this would not justify Lewis in hunting him up and kill
ing him, when, until he had so hunted him up, his danger, if any, 
was neither immediate, imminent nor impending; and if you 
find that defendant did go to where Piccoli was for the pur
pose of killing him, and that until he had so done he was in 
no imminent, immediate or impending danger, then the fact 
that ho had an insane delusion that Piccoli intended to kill 
him constitutes no justification or excuse.”

It may be that the definitions concerning an insane delusion 
were not the best that could be given. A few terse, vigorous 
and pointed instructions would doubtless have been better; 
but elaboration of correct principles is not necessarily errone
ous, although there may be cases where it tends more to con
fuse than to enlighten juries. The real objections urged by 
counsel relate to the last portion of the instructions above 
quoted. Several of the cases we have cited upon other points, 
as well as cases to bo found upon the point under consideration, 
refer to the trial of McNaghten for the killing of Edward 

r Drummound, which at the time created throughout England 
a great degree of interest, and resulted in having the case 
submitted by the house of lords to fifteen judges upon certain 
questions. Lord Chief Justice Tindal, in referring to the one 
applicable to this point, said: “The fourth question which 
your lordships have proposed to us is this : ‘ If a person, under 
an insane delusion as to existing facts, commits an offense in 

/'fcpnsequence thereof, is he thereby excused?’ To which ques
tion the answer must, of course, depend on the nature of the 
delusion. But, making the same assumption as we did before, 
namely, that ho labors under such partial delusion only, and 
is not in other respects insane, we think ho must be considered 
in the same situation as to responsibility as if the facts with 
respect to which the delusion exists were real. For example, 
if, under the influence of his delusion, he supposes another man 
to be in the act of attempting to take away his life, and ho 
kills that man, as he supposes, in self-defense, lie would be 
exempt from punishment. If his delusion was that the de
ceased had inflicted a serious injury to his character and for
tune and lie killed him in revenge for such supposed injury,
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he would be liable to punishment.” 10 Clark & F., 211. This 
decision is vigorously attacked in Hay’s Medical Jurisprudence 
of Insanity, section 34 el seg.; where the author says that “such 
a remarkable doctrine as this can have sprung from only the 
most deplorable ignorance of the mental operations of the 
insane.” On the other hand, in Wharton & Stille’s Medical 
Jurisprudence, section 126, it is said : “ So far as the law thus 
stated goes (and it is stated with extreme caution), it has been 
always recognized as binding in this country.” In Browne’s 
Medical Jurisprudence of Insanity the author approves the 
decision in McNaghten's Case*and, in the course of the dis
cussion, says : “ The rule that the nature of the delusion is 
always to be considered in relation to the nature of the act; 
that when the facts which are falsely believed are such as 
would, if they had really existed, have justified the act, the 
act shall be justified, and when they are such as, even suppos
ing they were true, would not have justified the act of which 
the prisoner is accused, then his act is criminal,— seems to us 
to be open to none of the objections which are urged against 
it.” Ludlow, J., in charging the jury in Com. v. Freeth, supra, 
said: “ If this spirit of delusion existed, the act charged against 
the prisoner must be the direct result of this delusion, and 
the delusion must have been directly connected with the act 
driving him to its commission, and must have been such a de
lusion, which, if it had been a reality instead of imagination, 
would have justified him in taking life.” See, also, Baldwin 
v. Slate, 12 Mo., 231; Boswell v. Stale, 63 Ala., 320 ; Cunning
ham v. State, 56 Miss., 277 ; State v. Mewherter, 46 Iowa, 100; 
Com. v. Rogers, 7 Mete., 503. Dr. Wharton says that the 
charge of Judge Cox in Guiteau’s Case has “gone a great way 
to finally establishing the rule that delusions, to constitute a 
defense, must be objective as distinguished from subjective. 
They must be delusions of the senses, or such as relate to facts 
or objects, not mere wrong notions or impressions ; and the 
aberration in such case must be mental, not moral, and must 
affect the intellect of the individual. It is not enough that they 
show a diseased or depraved state of mind, or an alternation 
of the moral feelings, the sense of right and wrong continuing 
to exist, although it may be in a perverted condition. To 
enable them to be set up as a defense to an indictment for a
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crime, they must go to such crime objectively, i. e., they must in 
volve the object at which the crime is directed;” and the editor 
expressed the hope that the charge “ will exercise a salutary 
influence in the administration of justice in the future in cases 
of premeditated homicide, and that the long conflict of medi
cal science, speculative at most, with its line distinctions of 
mental and moral aberration, transmission by descent, physical 
convolutions of the brain, etc., against legal science, based as 
it is on common sense and reason, upon the subject of human 
rcs|K>nsibility, will speedily approach an end, and criminals be 
subject to a reasonable legal test of resjamsibility for crime.” 
It is, perhaps, expecting too much of men skilled in the science 
of medicine, and learned in the jurisprudence of the law, that 
they will unanimously agree u]>on the tests necessary to estab
lish insanity, or that they will unite upon any definite rule as 
to the degree of responsibility of men who may be partially 
insane, or as to the burden of proof in such cases; yet it does 
really seem that, with all the lights of reason and authority 
now to bp found upon the subject, there ought not to l>e any 
longer so much doubt and confusion. It is gratifying, at 
least, to know that there is a disposition upon the part of 
many of the ablest writers upon this subject, medical and 
legal, to make an earnest effort to harmonize many of the con
flicting views which now exist.

The principles we have announced, and the rules w-e have 
followed, are believed to be legal, just and reasonable to the 
defendant, pro|>er for the fair and iin|>artial administration of 
justice, safe for the interests of society, and necessary for tin- 
protection and welfare of the community at large. The judg
ment of the district court is alii ruied.

Musook v. Tiik Commonwkai.th.

Mvkiuck : Hr tinting nrrent — J\>lice officer.

(H6 Va.. 443.)

1. If the ordinance of the city of < 'liarli>ttenviUe, providing that every police
man, when any offense i* committed within the town, ahnll try to de
tect and arront the offender, confers greater power on policemen in
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respects to arrests than is conferred by the general laws on constables, 
and authorizes them to arrest without warrant, for misdemeanors not
committed in their presence, it is void ; and, on trial for murder in kill
ing a police officer of that city who was trying to arrest defendant, 
without warrant, for an alleged past misdemeanor, an instruction, based 
on such ordinance, that a police officer has no right to arrest without 
warrant, except for offenses committed in his presence, or where he 
has cause to suspect that a felony has been committed, “or in pursu
ance of legal ordinances of the city of whose police force he is a mem
ber," is misleading and erroneous.

2. A subsequent instruction, leaving it entirely to the jury to say whether 
or not the arrest of defendant by deceased was legal, is reversible error, 
though by the same instruction the jury are told that a police officer 
who exceeds his powers in making an arrest is a trespasser, and that 
one may resist an unlawful arrest, but are not told what the police 
officer’s powers are, except as in the former instruction.

X

Error to corporation court of Charlottesville.
William Muscoe, alias William Jordan, was convicted of 

murder in the first degree. Ilis motion for new trial was 
denied, and he was sentenced to death, and brings error. G. T. 
Seal, the deceased, was a policeman of the city of Charlottes
ville, and was shot and killed by defendant while he was 
arresting the latter, without a warrant, for a misdemeanor 
not committed in deceased’s presence.

The following ordinances of the city of Charlottesville were 
shown in evidence: “(0) Every policeman shall endeavor to 
preserve the peace of the town, and to prevent the commission 
of offenses. When any offense is committed in the town, he 
shall earnestly endeavor to detect and arrest the offender, and 
he shall strive to enforce every ordinance prescribing any fine 
or punishment. (T) All vagrants, or persons without visible 
means of support, found within the limits of the town, shall 
at once be arrested by the police, and, upon conviction of said 
offense, shall be punished as provided by law.” The third 
and fourth instructions given by the court were as follows: 
“(3) That a police officer has no right to arrest a person with
out a warrant, unless it l»e for an offense committed in his 
presence, or where he lias cause to susjiect a felony has been 
committed, or in pursuance of legal ordinances of the city of 
whose jiolice force he is a member, empowering him to make 
such an arrest in sonic specified case. (4) That a police officer 
acting beyond the scope of his authority in making an arrest
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is a trespasser, and a person is authorized to resist an unlaw
ful arrest, whether the attempt be made by a police officer or 
a private citizen ; but the jury must decide from the evidence 
whether the attempted arrest is unlawful or not.”

Jag. II. Hayes, for the plaintiff in error.
Ii. A. Ayres, attorney-general, for the commonwealth,

Lewis, P. We are of opinion that by its third and fourth 
instructions the corporation court misdirected the jury, and 
that for this error the judgment must be reversed and a new 
trial awarded. The third instruction is erroneous, because 
there was no “legal ordinance of the city” empowering the 
deceased to arrest the prisoner, without a warrant, for a mis
demeanor not committed in his view, and the instruction was 
therefore calculated to mislead and confuse the jury. The 
seventh ordinance, relating to vagrants, may be laid out of 
view, as the charge upon which the deceased arrested the 
prisoner was not vagrancy, but petit larceny. It is contended, 
however, that the sixth ordinance applies to the case, and 
authorized the arrest. But we do not think so. The ordi
nance does? indeed, provide on its face that every policeman, 
when any offense is committed in the town, shall endeavor to 
detect and arrest the offender; but, if this was intended to 
confer upon the police force of the city greater authority with 
regard to arrests than constables possess, the ordinance is in
effectual fpr iuiy such purpose, for, to that extent, it is not 
warranted by the charter of the city, or by any statute, and is 
in contravention of the general law of the state, and therefore 
void. An ordinance, to be valid, must be reasonable. It must 
not be oppressive, and, unless plainly authorized by the legis
lature, it must not be inconsistent with the general principles 
of the common law, particularly those having relation to the 
liberty of the people or the rights of private property. It is 
an established<principle that a municipal corporation, deriving 
its powers, as it does, from legislative grant, can exercise no 
power not expressly, or by fair implication, conferral upon it, 
tfcad hence, as the authorities uniformly hold, any doubt arising 
out of the terms used by the legislature must be resolved 
in favor of the public. Thompson v. Lee Vo., 3 Wall., 327;
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Kiri ham v. Russell, 76 Va., 5156; 1 Dill. Man. Coqx (3d ed.), 
§ 91, and cases cited. Indeed the legislature has expressly 
enacted that, where the council or authorities of any city or 
town are authorized to make ordinances, the same must not 
be inconsistent with the constitution and laws of the United 
States or dtthis state. Code 1887, § 5, subd. 15. The provisions 
of section 1038 of the code, which, in general terms, authorize 
the councils of cities and towns to make ordinances, to appoint 
officers, and to define their powers and duties, are to be con
struct! in the light of these principles; and, so construing them, 
we must hold that the police force of Charlottesville have no 
greater authority in apprehending persons charged with crime 
than the general laws of the state confer upon constables. 
Section 1034 of the code declares, specifically, that the powers 
and duties of town sergeknts, within their respective jurisdic
tions, shall be the same as those of constables; and if, by subse
quent sections, the legislature had intended to authorize city 
councils to confer upon police officers greater powers in re
spect of arrest, the intention would doubtless have been 
expressed in clear and unmistakable terms. By the general 
laws of the state, which upon this subject are, for the most 
part, the common law, a constable may, virtute officii, without 
warrant, arrest for felony, or upon reasonable suspicion of 
felony, and for misdemeanors committed in his presence, and 
take the offender before a magistrate, to be dealt with 
according to law. Peace-officers may also, without warrant, 
enforce the ordinary laws of police by the arrest of va
grants and drunken and disorderly persons, and detain them 
for the action of the proper police magistrates. But in gen
eral, in cases of misdemeanor, a constable, or other peace-offi
cer, cannot, any more than a private person, justify the arrest 
of the offender without a warrant, .when the offense was not 
committed in his presence. 2 Ilawk. P. C., ch. 13; 1 Chit. 
Crim. L, 20; 1 Bish. Cr. Pro. (3d ed.), § 181; 7 Am. & Eng. 
Cycle. L, «75; 1 id., 734; 1 Dill. Mun. Corp. (3d ed.), § 2*10, 
and cases cited. Indeed, not only must there be a warrant in 
the class of cases last mentioned, but, to justify the arrest, the 
officer must have the warrant with him at the time. Qillia'rd 
v Larlon, 2 Best & S., 862; 110 Eng. Com. L, 863; ltegina v. 
Chajjinan, 12 Cox, C. C., 4. The provisions of the code author-
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* izing the county courts of the state to appoint a special police 
for their respective counties, and defining the powers and 
duties of such special police, have no bearing on the present 
case. Code, §§ 3922, 3927. It is clear, therefore, that the 
latter part of the third instruction is, as we have said, mislead
ing, and ought not to have been given.

The objection to the fourth instruction is, that it leaves it 
entirely to the jury to say whether the arrest of the prisoner 
by the deceased was legal or not; whereas the question, what 
is a legal arrest? is a mixed one of law and fact, and must 
therefore be determined by the jury upon the facts of the 
particular case, under suitable instructions from the court as 
to the law. Davis v. Russell, 5 Bing., 354 ; 15 Eng. Com. L., 
4(13. The court ought, therefore, to have explained to the 
jury what constitutes a legal arrest, and then left it to them 
to sa}7 whether, upon the evidence before them, the arrest in 
question was legal or not. As it was, they were left, without 
any positive rule to guide them to a correct conclusion. It is 
obvious that the question whether the arrest in question was 
legal or not is a vitally important one in the case. If the 
arrest was legal, the prisoner had no right to resist it. If it 
was illegal, he had. A person, undoubtedly, has a right to 
resist an illegal'arrest, and if, in so doing, he kills the person 
who undertakes to arrest him, he is guilty of manslaughter /' 
only, unless the circumstances show malice, in which case he 
is guilty of murder, for the law excuses the act only to the 
extent that it is presumed the accused acted, not with malice, 
but from the excitement of the moment. 2 Bish. Cr. L. 
(7th ed.), §§ 652,099; Briggs v. Commonwealth, 82 Va., 554; 
Regina v. Chapman, 12 Cox, C. C., 4; Roberts v. State, 14 Mo., 
138; Rafferty v. People, 72 Ill., 37. In the present case, it is 
not pretended that there was any other legal authority for 
the arrest of the prisoner by the deceased, on the charge of 
petit larceny, without a warrant, than the sixth ordinance 
above mentioned, and it is certain the verbal order of the 
mayor of the city for his arrest conferred no such authority.
A justice of the peace, or a mayor of a city or town having 
similar powers, may himself apprehend, or cause to bo appre
hended, by word only, any person committing a felony or 
breach of the peace in his presence, but this power extends no
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further. In nil other esses he must issue his warrant, in writ
ing, to apprehend the offender. Arrest without warrant 
where a warrant is required, is not due process of law, and 
arbitrary or despotic power no man possesses, under our sys
tem of government. 4 Bl. Com., 292; 1 Chit, Crim. L, 24; 
Board v. Schroeder,^l\\. 353 ; State v. James, 78 N. C., 455.

It is true the court, in the instruction under consideration, 
told the jury that a police officer who exceeds his powers in 
making an arrest becomes a trespasser, and that a person may 
lawfully resist an illegal arrest. But what those powers in t}j£,- 
present case were the jury were not told, or, at least, they 
were not told in such a way as to enable them to understand 
them ; for while, in the third instruction, they were told, in 
effect, that a police officer has no right , to arrest a person, 
without a warrant, for a misdemeanor committed in his ab
sence, yet the subsequent language of the instruction on the 
same point was misleading atjd erroneous, as we have,seen; 
and the effect of what was snm in the flrst part of the fourth 
instruction, above referred to, was practically destroyed by 
the accompanying declaration, that the jury were the judges 
of whether the arrest in question was legial or not, which was 
equivalent to telling them that what hailVist been said was 
merely advisoVy, and not authoritative, and therefore that 
they were neither legally nor morally bound to regard it, just 
as, in the-third instruction, they were virtually told that they; 
were to decide whether the ordinances of the city were legal 
or not, which was a question, not for the jury at all, but for 
the court exclusively, as much so as is a question relating to 
the constitutionality of a statute. So that the tendency of the 
instructions was to perplex and mislead the jury, instead of 
aiding them to a correct conclusion ; and this, undoubtedly, 
was error, for which the judgment must be reversed. As was 
said by Judge Richardson, speaking for the court, in Honesty's 
Case, 81 Va., 283: “The accused has a right to a full and cor
rect statement by the court of the law applicable to the evi
dence in his case, and any misdirection by the court, ifi point 
of law, on matters material to the issue, is ground for a new 
trial.” And, in a still more recent ciuse, it was said by the 
court, as in Montague's Case, 10 (Iratt. (Va.), 707, it had been 
previously decided, that where any legal right has been denied
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to a party on trial for a criminal offense, or any of the safe
guards thrown around him by law for his protection have

# been disregarded, as where an erroneous instruction is given,
or a correct one refused, it is not for this court to say what 
might or might not have been the effect upon the case of the 
accused ; that the law will intend prejudice, if it be necessary 
to enable him to exercise his right to have the judgment of 
the court reviewed in the appellate tribunal, and will hold it 
impossible, in such a case, to say that a fair and impartial 
trial had been had. Vaughan''» Case, 85 Va., 671. The case 
must, therefore, go back for a new trial, and, as it must go 
back on account of the misdirection of the court, we express 
no opinion as to the weight of the evidence, nor would it lx* 
projier to do so. We will only add that we tind no error in 
any of the instructions given by the court except those above 
mentioned, and, in view of . what has been already said, we 
deem it unnecessary to consider seriatim the instructions of
fered by the prisoner, and refused.

Judgment reversed.

State v. Toole.

(106 N. a, 736.)

Nuisance : CHuuvne songs — Inilietment

1. When airiltald wing containing the stauza charged in the indictment is
sung m a loud and boisterous manner on the public streets, in tlie 
presence of divers persons then and there present, and spell singing 
continues for the space of ten minutes, this is a nuisance, though the 
special words charged may not have been repeated.

2. When there is a general verdict of guilty on an indictment containing
several counts, anilonly one sentence is imposed, if some of the counts 
are defective the judgment will be sup|sirted by the good count; anil, 
in like manner, if the verdict as to any of the counts is subject to ole 
jection for admission of improper testimony or erroneous instruction, 
tlie sentence will be supported by the verdict on the other c/iuntx, unless 
the error was such as might or could liave affected the verdict on them.

3. A defendant has the right to require a separate verdict to he rendered on
each count, as he has the right to require the jury to he (tolled ; but 
this is a privilege, and there is not error unless the defendant asks for 
a separate verdict, or that the jury be (tolled, and is refused. He 
waives the right to insist on them, if not asked for in apt time. 
Shepherd and Avery, JJ., dissenting.
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Tins was an indictment for nuisance tried before Mea-rcs, J., 
and a jury, at August term, 1889, of Mecklenburg criminal 
court. There were two counts in the indictment, and a gen
eral verdict of guilty. The first count charged the loud and 
boisterous use id a single profane sentence in a public place, 
etc., and its répétition for the space of ten minutes, to the 
common nuisance, etc. The second count charged the singing 
in a loud and boisterous manner on the public streets, etc., of 
an obscene song, setting out five lines thereof, and the repeti
tion thereof, for the space of ten minutes, in presence of divers 
persons then and there present, to the common nuisance. The 
indictment was in the usual form, and no objection was taken 
thereto. On the first count there was evidence tending to 
show that the profane expression as charged therein was used 
once; that it was on the public street, in hearing of divers 
persons, and defendant continued to talk in a loud and bois
terous manner; but there was no evidence that this expression 
was used more than once, or that any other profane words 
were used. On the second count there was evidence by the 
state that on the public street, in the hearing of divers per
sons present then and there, the defendant passed along sing
ing a ribald song in a loud and boisterous manner, in which 
occurred the five lines charged ; that the singing of such vulgar 
and obscene song continued for the space of ten minutes, and 
was loud enough to be heard by many persons, but witnesses 
could not say whether the words charged were repeated. The 
defendant offered evidence to contradict the state’s witnesses 
on both counts, and asked the court to charge : “ If the defend
ant uttered the words set forth in the first count only a single 
time, she would not be guilty; and, likewise, if she uttered the 
words set forth in the second count only one time, she would 
not lie guilty.” The court refused so to charge, and defend
ant excepted. The jury returned a general verdict of guilty. 
From the judgment pronounced the defendant appealed, as
signing as error the exception above stated.

The Attorney-General, for the state.

Clark, J. (aftir xtatinj the fact» ax above). Four witnesses 
for the state tcitified that the defendant passed along a
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thickly-settled street in the city of Charlotte, singing the ob
scene song set forth in the second count in a boisterous man
ner, and loud enough to have been heard in several houses ; 
that such loud, boisterous and obscene singing continued for 
the space of ten minutes, but they could not testify that the 
particular words set out in the bill were used more than once. 
The defendant testified that she did not sing such song, and 
also introduced several witnesses who testified that they lived 
in that neighborhood, near enough to have heard her, and 
that they did not hear her singing the song as charged. We 
think it was not error for the court to refuse to instruct the 
jury, as asked, that “ if the defendant uttered the words set 
forth in the second count only one time she would not be 
guilty.” The use of the vulgar stanza set out, if uttered as 
part of a longer song of similar tenor, extending over a period 
of ten minutes, along a public street, would lie a nuisance, 
even though the identical words set out may not have been 
repeated. If this were not so, the perpetrators of such eon 
duct could not be punished unless the hearers arc quick enough 
of ear to catch, and tenacious of memory to retain, the whole 
of a vile song which disgusts them, and not even then unless 
there was repetition. The nuisance complained of, in effect, 
is the loud and boisterous singing for ten minutes of an ob
scene song, containing the stanza charged, on a public street, 
in the hearing of divers persons then and there present. This, 
though done only on a single occasion, may be a nuisance. 
State v. Chri*p, 8f> N. f}., 528.

There having been a general verdict of guilty on two counts 
for offenses punishable alike, it is immaterial to consider, as 
to the other count, whether there was error committed or 
not, unless it was such error as might or could affect the ver
dict of guilty on the second count ; and such is not the case 
here. When there are several counts in the bill, and there is 
a general verdict of guilty or not guilty, that is a verdict as 
to each vf the counts of guilty or of not guilt)’, as the case may 
be. If it is a general verdict of not guilty, the defendant is 
entitled to his discharge. If it is a general verdict of guilty 
upon an indictment containing several counts, charging of
fenses of the same grade, and punishable alike, the verdict 
upon any one, if valid, supports the judgment; and it is im-



STATE v. TOOLE. 611

\

material that the verdict as to the other counts are not good, 
either by reason of defective counts, or by the admission of 
incompetent evidence or giving objectionable instructions as 
to such other counts, provided the errors complained of do 
not affect the valid verdict rendered on this count. “ To re
quire each distinct though cognate offense to be placed in a 
separate indictment is to oppress the defendant, by loading 
him with unnecessary costs, and exposing him to the ex
haustion of a series of trials, which the prosecution would 
encounter with unwaning strength, and with the benefit de
rived from a knowledge of its own case, and that of the de
fendant.” In criminal cases the practice of uniting counts for 
cognate offenses has always l»een encouraged, not merely be
cause in this way the labor of the courts and the expenses of 
prosecution are greatly diminished, but because it relieves de
fendants of the oppressiveness which would result from the 
splitting of prosecutions. Whart. (>. PI. (9th ed.), § 910. In
deed, with this view, the court will, in a proper case, require 
a consolidation of separate indictments, and treat them as 
counts in one bill. This was done in the famous tea suits 
before .Judge Washington, in which a separate libel was 
brought for each of one thousand chests of tea alleged to 
liave been smuggled. In State v. McNeill, 93 N. C., 552, the 
court sustained the consolidation of four separate indictments, 
and treated them as four counts in one indictment. It is 
usually a benefit to defendants! to combine several counts in 
one trial. When the defendant thinks he will be damaged by 
the joinder of several counts in the same indictment, it is open 
to him to move to quash, or to require the solicitor to elect 
u|H>n which count he will proceed. State r. Reel, 80 N. C., 442. 
Each count is in fact and theory a separate indictment. United 
Stale* r. Malone, 20 Blatchf., 137. In State v. Johnson, 5 Jones 
(N. ('.), 221, it is held that a second indictment may be treated 
as a second count. To the same effect, State v. Brown, 95 N. C., 
685; State r. Watts, 82 id., 656; and even though they charge 
different felonies. State v. Reel, svpra. A general verdict of 
guilty is a verdict of guilty on each and every count. Whart. 
Cr. PI. (9th ed.\ 292, 738, 771, 907, and cases there cited ; 
also llairker e. Reojde, 75 N. \ ., 487 ; Kane r. People, 8 Wend. 
(N. Y.), 203; Moody V. suite., 1 W. Va., 337. Indeed, the au
thorities are uniform and numerous to this effect.
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Where the offenses are distinct the court can impose a sen
tence on each count, but where it is a stating of the same 
offense in different ways only one sentence should be imposed. 
Commonwealth v. Birdsall, 69 Pa. St., 482 ; Commonwealth
Sylvester, Brightly, 331 ; Whart. Cr. L. (cd. 1868), 417,421 ; State 
v. Ilood, 51 Me., 363 ; Crowley v. Commonwealth, 11 Mete. (Mass.),
575; Eldredge v. State, 37 01m> St., 191. If only one sentence
is imposed, this is treated as a discontinuance as to all but one 
verdict. It is open to defendant to have the jury render a 
separate verdict upon each count and to have also a separate 
sentence on each if he so desires. If he make no objection to 
a general verdict, and only one sentence is imposed, it has 
always been held in this state that, if one or more counts 
are defective, the sentence will be supported by the good 
count, if there be one. State v. Morrison, 2 Ircd. (N. C.), 9; 
State v. Miller, 7 id., 275; State v. Williams, 9 id., 140; State v. 
Speight, 69 N. C., 72 ; State v. Bailey, 73 id., 70 ; State v. Beatty, 
Phil., 52. The same rule prevails generally. Whart. Cr. PI.
(9th ed.), § 292; 1 Chit. Crim. L (4th Am. cd.), 640; Bishop, 
Cr. Pr., 841. Lord Mansfield, in Grant v. Astle, 2 Doug., 73n,
regrets that this rule did not apply in civil cases also, which 
it could not do under the practice then obtaining, of a single 
issue. And a general verdict of guilty will be sustained 
though the counts are inconsistent. State v. Baker, 63 N. C., 
276; United States v. Pirates, 5 Wheat. (U. S.), 184. Where 
there are several counts, and evidence was offered with ref
erence to one only, the verdict, though general, will be pre
sumed to have been given on that alone. State v. Long, 7 Jones 
(N. C.), 24 ; State v. Bugbee, 22 Vt., 32. For the same reason, 
in State v. Stroud, 95 N. C., 626, it is held by Ashe, J., that a 
general verdict of guilty upon two counts will l>c sustained if 
the evidence justifies either. The objection made in that case 
was that certain evidence was not admissible, and, therefore, 
that the instruction to the jury was erroneous upon one of the 
counts. The court, in the opinion, says that it makes no dif
ference if the evidence was applicable to cither count. To the 
same effect is Hudson v. State, 1 Blackf. (Ind.), 317. The same 
general principle as to verdicts upon indictments containing sev
eral counts is laid down by Mr. Justice Davis in State v. Smiley, 
lui N. C., 709, and Mr. Justice Shepherd in State t*. Allen, 103 
N. C., 433, the two latest cases on the subject. In opposition
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to the numerous authorities to the same effect is State v. MeCau- 
kss, 9 Ired. (N. C.), 375, which seems to distinguish the case 
where the error complained of is an erroneous charge as to one 
of the counts ; but we fail to see the force of the reasoning. As 
we have seen, when there is a general verdict on several counts 
held by the court below to be valid, and some of the counts 
are held invalid in this court, the judgment is supported by 
the valid count. State v. Morrison, 2 Ired. (N. C.), 9, and other 
cases supra. And when incompetent evidence is admitted as 
to one count the judgment is imputed to be given on the other 
count. State v. Stroud and State v. Smiley, supra. We see no 
difference whether the verdict on the count assailed is invalid 
upon those grounds or for erroneous instructions. The prin
ciple is this : that when there is a general verdict of guilty 
upon a bill containing several counts, there being as many 
verdicts of guilty as there are counts, if the offenses are pun
ishable alike and of the same grade, any one of the verdicts, jf 
valid, supports the judgment, and defendant cannot complain. 
State v. Dawkins, 32 S. 0., —; S. C., 10 S. E. Rep., 772. It 
cannot be said that the judge imposed the sentence upon the 
objectionable count or verdict, for the law places it on the 
valid count and unobjectionable verdict ; nor that his judgment 
was increased by reason of the number of the counts, for, so 
long as the judgment upon the valid verdict is within the lim
its allowed by law' for the offense charged in it, this court 
cannot find error. It is consonant to precedent and the rea
son of the thing, that, when there is a verdict against a de
fendant to which no error can be assigned, and a judgment is 
pronounced thereon within the limits allowed by law, such 
verdict and judgment should not be disturbed by reason of 
defects, whether in the indictment, the evidence or the instruc
tions, alleged as to other verdicts against the same defendant ; 
and it can make no difference whether such other verdicts are 
in other indictments or on other counts in the same indict
ment, if there are such errors as do not and cannot affect a 
valid verdict.

In the present case the defendant was charged in separate 
counts for different offenses, but of the same grade, and pun
ishable alike. She might have been tried in two separate in
dictments, but she made no objection, and the court had the
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discretion to try in one action. By the general verdict there 
stand two verdicts of guilty against her. As to one, no valid 
objection has been raised, and the judgment upon it is such as 
the law authorizes. She is not entitled to a new trial upon 
that, and it can serve no good purpose to give or refuse a new 
trial as to the other verdict, which is surplusage. If there was 
error, it was error immaterial to the verdict on the second 
count ; and, there l>eing but one sentence, it is placed upon 
the sound verdict, as it would be placed upon the sound count, 
if the other were defective. It would put the state to a great 
disadvantage, and greatly increase the difficulties and techni
calities which already hamper the administration of justice 
upon the merits, if, when a defendant is tried .upon several 
counts (which practice is favored to save defendants unneces
sary costs), and found guilty upon all, a slight error in the 
judge’s charge upon one count, in no wise affecting the" trial 
on the other counts, should be allowed to vitiate the verdicts 
on all the other counts, though no error whatever can be 
found against the verdicts thereon. The rule herein stated 
can work no hardship to defendants, for they can always 
move to quash, or to require solicitor to elect, which motion, 
it is to bo taken, the presiding judge, in all proper cases, will 
allow. Suite v. Ileel, suprti; Carlton v. Commonwealth, 5 
Mete. (Mass.), 532. The defendant also has the right to re
quire a separate verdict to be rendered on each count, if he 
doubts that the general verdict of guilty applies to all; and,if 
he does not ask to have this dime, he cannot afterwards be 
heard to complain. State o. Baeserman, 54 Conn., 88. It is 
like the right to have the jury polled, which is waived unless 
asked for at the time. State v. Young, 77 N. C., 4i)S.

Affirmed.

SiiKi'iiKitn, J. (dissenting). The defendant was indicted in 
two counts for distinct offenses. It is conceded that the 
court erred in refusing to give the defendant’s prayer for in
struction, to the effect that the testimony was insufficient to 
sustain a conviction on the first count. There was a general 
verdict of guilty; and it is, I think, improperly held by the 
court that the defendant must lose the benefit of her excep
tion because she did not request the court to require a sepa-
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rate finding upon each count. This, it seems to me, is a nov
elty in the criminal practice of this state, and so opposed to 
the general principles controlling criminal trials that I am 
constrained to enter my dissent. I concur in nearly all of the 
general propositions laid down in the opinion of the court, 
but deny that they have any application to the case before us.

It is undoubtedly true that where there is a general verdict 
of guilty, and some of the counts are defective,/the law pre
sumes that the conviction was iqion the good counts; but this 
is held only upon motions in arrest of judgment, in which it is 
assumed that there was evidence upon the good counts, and 
that no error was committed on the trial.

It is also conceded that where there are defective counts, 
and evidence is offered as to the good counts only, it will be 
presumed that the verdict was upon the good counts, and a 
general verdict will be sustained on a motion for a new trial.
State v. Lon], 7 Jones (N. (’.), 24.

In none of the cases cited in the opinion was it decided that 
a general verdict will be sustained, upon motion for a new 
trial, where it appears that the court has erroneously in
structed the jury, or where there is not sufficient testimony 
to sustain a conviction upon all of the counts, and especially 
upon all of the good ones. The error of the court consists, I 
think, in a failure to observe this fundamental distinction.
The jury may have believed only the testiimmynbearing upon 
the count which was the subject of the ammeoufc charge, and 
yet we are called upon to assume that they .Vted only upon 
testimony relating to the second count. ‘''This, as I have ^ 
remarked, is something new in the criminal practice in North 
Carolina, and is, in my opinion, not only unsupported by rea
son or authority, but is directly opposed to the rulings of this 
court. It has generally been understood that when a defend
ant makes his objection to testimony, or presents his prayer 
for instruction, in apt time, that he has done all that can rea
sonably be required of him, and that it is the duty of the 
court to conduct the trial to a proper conclusion. In lieu of 
this plain and well-settled practice, it is now proposed to 
make it the duty of the defendant to interfere and assist the 
court in extricating itself from an erroneous ruling, upon the 
penalty of losing the benefit of his exceptions.
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Sympathizing, as I do, with the policy of trying cases upon 
their merits, and relieving the administration of the criminal 
law of many useless refinements and technicalities, I fail to see 
what evil is to be remedied, or good accomplished, by the 
present ruling of the court. In this case the judge erred, the 
defendant excepted, and, having this express notice that the 
objection was to be insisted upon, the solicitor failed to nolle 
protequi the first count, or to ask for a separate verdict, and 
the court failed to direct such a verdict, although it, might 
have done so m mero mot a. Where is the " exigency that 
requires the defendant to act in such a case, instead of the 
court, which has committed the error? I know of no author
ity in support of such a complete reversal of the positions of 
the state and the defendant in a criminal prosecution. It is 
clearly not found in the opinion of the court. Nearly all of 
the numerous authorities cited therein relate only to the gen
eral principles which I have conceded, and there are but five 
cases which seem to bo relied upon in supjtort of the par
ticular question here presented. State t>. Smiley, 101 X. 
70!», only decides that u|hiii a motion in arrest of judgment a 
general verdict will be sustained if “either count be good.” 
This, as we have seen, is conceded, and it is plain that the 
case has no bearing upon the question under consideration. 
Equally inapplicable is State p. Allen, 103 N. C., 438. In that 
case there was no error in the r “ * of the court, and the
only point decided was, that a general verdict would be sus
tained in an indictment for larceny and receiving. The only 
case which, I think, at all approaches the |Miint, is State r, 
Stroud, 95 N. C., 680. An examination of that case will dis
close that there was no exception whatever to the admission 
of testimony, and the court held that there was no error in any 
of the rulings of the judge. How, then, can such a case be re
garded as authority upon a question which can only arise 
where there has been some erroneous ruling on the part of 
the court? What was said, therefore, by the learned justice 
wbrntrliVorod the opinion can only lie regarded as a dictum; 

^/and, as the two counts were Imsed ii|M>n the same transac
tion, and the evidence was applicable to both, it is not very 
clear that the remarks of the justice furnish sufficient ground 
to warrant the inference which is sought to be drawn from

72
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thorn. It cannot be seriously contended that the case de
cided the point which we are considering.

In Hudson v. State, 1 Blackf. (Ind.), 311), the indictment con
tained two counts — “one charging Hudson with shooting an 
Indian ; the other, with aiding and assisting another man in 
stubbing him.” The court held that “ evidence of the aid and 
assistance charged in the second count was sufficient to sup- 
port the charge of shooting set out in the first count,” and a 
general verdict of guilty was sustained. How a case in which 
there is sufficient evidence to warrant a finding upon both 
counts is authority in one where there is only sufficient evi
dence to sustain a finding upon one count, I am unable 
to understand. This is all that the case decides, and it 
does not, therefore, apply to the question under discussion.
I now come to the remaining case, which is State v. Bas- 
serman, 54 Conn., 1)2, in which it was said that it is the 
duty of defendant, in a case like ours, to ask for a separate 
verdict upon each count. These remarks, like those in 
Stroud's Case, were unnecessary, as the court expressly de
cided that the testimony in question was not only competent, 
but had not been objected to. Thus it is seen that there arc 
only these two dicta — one of which is not at all clear — to 
be found itf all of the cases cited which tend to sustain the 
decision of the court. It is not a little strange, if the po
sition is correct, that no direct authority, either from the' 
text-books or the reports, can be found in its support, and yet 
it is proposed, in the absence of any exigency requiring it, to 
overrule an express decision of thisV court, and work a very 
great change, in an important particMjo-, in the conduct of 
jury trials in criminal cases. The dccisran^oliulie court in 
State v. McCauless, 1) I red. (N. C\), 375, is directly in point. 
Indeed, the oase is precisely like ours in every respect. Bear- 
son, J., for the court, says: “ We think his honor erred in the 
instructions given. It is insisted that the defendants being 
properly convicted ujwm the second count, that will sustain 
the judgment, notwithstanding the error in the charge in 
reference to the first count. It is true, when one count in an 
indictment is defective, and another count is good, and there 
is a general verdict, a motion in arrest cannot lie sustained, 
for the good count warrants the judgment, and, although the
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punishment is discretionary, the judgment is presumed to 
have been given upon the good count. In this case both 
counts are good. There was error in the instruction given on 
one of the counts, by reason whereof the defendants were im
properly convicted upon that count, and are entitled to a 
venire de novo.” In State v. Williams, 9 Ired. (N. C.), 150, 
the same principle is affirmed by Ruffin, C. J. Eight of the 
counts were defective, and it was contended that, as to these, 
there was error in the charge, and that there should be a new 
trial, there having been a general verdict. The court said: 
“ For, it is argued, the case is not within the rule that there 
may be judgment on an indictment containing defective 
counts, if there be a good one, because that proceeds on the 
ground that there was evidence to authorize a conviction 
upon each and all of the counts, whereas here the jury were 
told, it is said, that they might convict upon all, if they 
thought the prisoner guilty upon any one. If that be true, 
there ought to be a venire de novo, certainly; for, unquestion
ably, the eight counts are bad in which a taking without con
veying, and a conveying without a taking, are respectively 
charged.” The court sustained the conviction only because 
it appeared that the trial judge had in his charge “explicitly 
put these counts (the defective ones) out of the case." The 
irresistible inference to be drawn from the opinion is, that if 
these counts had not been put out of the case the general ver
dict would not have been sustained.

I prefer to stand by the decisions of these distinguished ju
rists, especially as they seem to be in accord with the true 
spirit of the practice governing the administration of the 
criminal law, and there is no advantage, in any respect, to 
be gained by departing -from them. No harm can come to 
the state by the existingpractice, as it is always, as I have 
said, in the power of the court to direct separate findings 

- upon each count, or for the solicitor to nolle prosequi the 
count upon which there has been an erroneous ruling.
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Commonwealth v. Miller.
z

(139 Pa. St, 77.)

Nuisance : Instructions—Discretion of court as to view aiul as to argument 
of counsel thereon.

1. Where defendants are charged with maintaining a public and common 
nuisance by operating an oil refinery in a city, which.emitted noxious 
and offensive vapors, and in which are stored and used inflammable, ex
plosive and dangerous oils and gases, it being denied that the business 
is a public and common nuisance, the character of the location when 
the refinery was established, the nature and importance of the business, 
the length of time-it laid been in operation, the capital invested, and the 
influence of the business upon the growth and prosperity of the com
munity, are proper matters for consideration by the jury in determin
ing whether it is a public nuisance. Huekenstine's Appeal, 70 Pa. St, 
108 : Commonwealth c. Reed, 34 id., 275, followed.

' 2. The court charged that these facts had “ weight, and are to be considered 
in determining the degree of the injury produced, and whether the 
effects are so annoying, so productive of inconvenience and discomfort 
that it can be said to be really so prejudicial to the public as to be a 
nuisance,” but further stated that they were “no defense to an indict
ment for erecting and maintaining a nuisance.” Held, that this was 
not un adequate presentation of the defense.

3. A doubt that would cause one to pause and hesitate is, if fairly derived
froiii the evidence, a reasonable one within the meaning of the crim
inal law, and an instruction to the jury that “ it is such a doubt as 
would influence or control you in your actions in any of the important 
transactions of life," is erroneous.

4. While a requwt by defendants that the jury be allowed to view the
’alleged nuisance and see its situation and surroundings, and oliserve 
its o|H*rations, before passing upon them is a reasonable one, it is within 
the discretion of the court to refuse it

5. It is also within the discretion of the court to refuse permission to coun
sel for defendants to comment to the jury upon the fact that counsel 
for the commonwealth refused to join in the request for examination 
of the premises by the jury ; objected to it ; and objected also to such 
comment

Ap|>eal from court of <]uarter sessions, Allegheny county ; 
Christopher Magee, judge.

A. D. Miller, Sr., A. 1). Miller, Jr., and It. B. Miller were 
indicted on four counts for maintaining a public nuisance. At 
the trial it appeared that they own and ojierate an oil refinery, 
situated on the Ohio river in the city of Allegheny, and that 
the establishment was originally built about thirty ,years

7
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before, and for twenty years had been the property of the 
defendants. The city had grown up around it, and a number 
of manufactures and establishments of various kinds extend 
along the river front, both above and below the refinery. 
There are also private residences in its vicinity. The territory 
is a populous one. The establishment is a large concern, em
ploying seventy-five men, and representing an investment of 
$300,000. The refinery is tilled with the appliances required 
in the business, and contains explosive and inflammable mate
rial. In July or August, 1889, two tanks upon the premises 
were destroyed by a lire, which was accompanied by a serious 
explosion, and required the services of the fire department 
twenty-four hours before its extinguishment. After this oc
currence a bill in equity was filed to enjoin the further opera
tion of the works and is still pending. Witnesses fbr the com
monwealth testified that a continuous stopch permeated the 
atmosphere, producing headache and nausea. It was variously 
described as suggesting “ rotten eggs,” “ burning gum boots,” 
“ putrifying substances,” and as “ a pungent, acid, acrid smell.” 
It was claimed that the,odor was emitted by the refinery. 
\The defense denied that the stench proceeded from their es
tablishment, and called witnesses who testified that there was 
no process in the refinery which could cause such a stench; 
that it had no trace of petroleum ; that, covering the |ieriod 
during which it was noticed, experiments were being made in 
the vicinity in another establishment in purifying and refining 
lima oil, which was not used by defendants, and which pro
duced a smell such as the commonwealth's witnesses described ; 
that the sulphur arising from the blast furnaces, the burning 
oil and sand from the foundries, the deposits of night-soilers 
on the banks of the river in the immediate vicinity, were each 
and all ca " ’ of emitting the smell complained of. Ex|>erts 
were also called who testinciLthat explosions can occur only 
where the tanks are almost empty, and never when they arc 
full; that there is no such explosive Torco as gunpowder has, 
but the rapid combustion, which is called “explosion,” has but 
the slightest force, restricted in its operation to the immediate 
vicinity. Defendants requested permission for the jury to 
visit the refinery when in operation and examine the premises, 
which was objected to by counsel for the commonwealth. The

3
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court refused to make the order. Counsel for defendants at- ' 
tempted to comment to the jury upon the objection of the 
commonwealth to this proposition, hut counsel for the prose
cution “ objected,” and the objection was sustained. Verdict, 
guilty. Motions for a new trial and in arrest of judgment 
were overruled, and defendants were each sentenced to pav a 
tine of six cents to the commonwealth and the c<ists of the 
prosecution and to abate the nuisance. Defendants obtained 
a special allocation and appealed.

S. Sehoyer, George Shim», Jr., and S. B. Sehoyer, for the ap
pellants.

IP. B. Rodgers, Geo. Elphinttone and John S. Ferguson, for 
the appellee.

Williams, J. The defendants own and operate a refinery 
where crude petroleum and its products arc prepared for mar
ket. There are four acres within the inclose re, fronting on 
the Ohio river» The Pittsburg A Western Railroad passes in 
front of it, along the river’s edge. The ('Iceland «.V Pitts
burg Railroad runs upon the street directly hi the rear. The 
city of Allegheny, like its sister city, Pittsburg, owes its 
growth and prosperity to the extent of its manufacturing in
terests, and the river front is almost wholly given over to 
these great industries. The indictment charges that the de
fendants’ refinery is a public and common nuisançe, because 
of the emission therefrom of certain noxious and offensive 
smells aiVl vapors, and because the oil and gases stored and 
used therein are inflammable, explosive and dangerous. The 
jury, under the instructions of the court, found the defendants 
guilty, and the sentence which has lieen pronounced requires the 
abatement or destruction of a plant in which some $300,000 
are said to lie invested, and which gives employment to sev
enty-live men. The assignments of error are quite numerous, 
but the important questions raised are few. The first four 
assignments, the sixth, ninth, tenth and sixteenth, may lie con
sidered together, as they relate more or less directly to the 
same subject. The learned judge hail his attention directed 
by the written points to the definition of a public nuisance, 
and to the circumstances under which the defendants’refinery
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had been established and maintained for many years ; and he 
instructed the jury that the character of thé location when 
the refinery was established, the nature and importance of 
the business, the length of time it had been in operation, the 
capital invested, and the influence of the business upon the 
growth and prosperity of the community, were no defense to 
an indictment for nuisance. Among the expressions used by 
him are the following: “It is no defense to an indictment for 
a common nuisance that the business complained of has been 
in operation many years.” “I do not think the size of an es
tablishment makes any difference.” And again: “^Neither is 
it a defense in any measure that the business is a useful one,” 
etc. If it had been an admitted or an established fact that 
the business of the defendants was a common nuisance, and 

. they had attempted to justify its maintenance, these instruc
tions would have been appropriate ; but the question before 
the jury was whether the business was a nuisance. The de
cision of that question depended upon a knowledge of all the 
circumstances peculiar to the business — the place, its sur
roundings, and the e ' ent of the persons in the vicinity. 
While no one of these, nor all together, would justify the - 
maintenance of a nuisance, they might be sufficient, ami they 
certainly were competent evidence from which the jury might 
determine whether the defendants’ refinery was a common nui
sance at the place where it was/focated, and this was the ques
tion to be determined by the trial. They might make, therefore, 
or contribute to make, a defense to the indictment trying. 
This distinction between an effort to justify an admitted or es
tablished nuisance and a denial that the business complained 
of amounts to a nuisance was evidently in the mind of the 
learned judge, but in the haste that attends jury trials lie failed 
to place it clearly before the jury. He did say that the facts 
referred to had “ weight, and are to be considered in determin
ing the degree of the injury produced, and whether the effects 
are MHHmoying, so productive of inconvenience and discom
fort, that they can be said to be really so prejudicial to the 
puulic as to be a nuisance;” but, following an explicit state
ment that these same facts were “ no defense to an indictment% 
for erecting and maintaining a nuisance,” such as they were 

aen trying, the jury was left without an adequate prescuta-
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tion of the defense. That such fîicts are proj>er for considcra- 
tion and may make a defense has been long zand well settled. 
Wood, IS uis., § 130. The same rule was applied in this state 
in Ilnckenxtine'g Appeal, 70 Pa. St., 1(>2; and in Commonwealth 
v. Reed, 34 id., 275. The character of the business complained 
of must bo determined in view of its own peculiar location 
and surroundings, and not by the application of any abstract 
principle. Wood v. Sutcliffe, 8 Eng. L. & Eq., 221. In the case 
last cited Lord Gran worth referred to a ease at niti pria», in 
which he had instructed the jury to consider not only whether 
tho quantity of smoke complained of would amount to a nui
sance, considered abstractly, but “ whether it is a nuis;.nee to 
a person living in Shields,” which was the name of the town 
in which the business was conducted. It was in this respect 
that the instructions complained of in the first, second and 
third specifications were inadequate. They gave the general 
rule without the qualifications which the situation of the de
fendants’ refinery entitled him to. The right to pure air is in 
one sense an absolute one, for all persons have the right to 
life and health, and such a contamination of the air as is in
jurious to health cannot be justified ; but in another sense it is 
relative, and depends upon one's surroundings. People who 
live in great cities that are sustained by manufacturing enter 
prises must necessarily be subject to many annoyances and 
positive discomforts by reason of noise, dust, smoke and odors, 
more or less disagreeable, produced by and resulting from the 
business that supports the city. They can only be relieved 
from them by going into the Open country. The defendants 
had a right to have the character of their business determined 
in the light of all the surrounding circumstances, including the 
character of Allegheny as a manufacturing city, and the man
ner of the use of the- river, front for manufacturing purposes. 
If, looked at in this way, it is a common nuisance, it should be 
removed; if not, it may be conducted without subjecting the 
proprietors to the pecuniary loss which its removal would in
volve.

The fifteenth assignment relates to the definition of a “rea
sonable doubt.” The learned judge said: “It is such a doubt 
as would influence or control you in your actions in any of the 
important transactions of life.” He did not say that a doubt
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that would cause one to pause and hesitate was, if fairly derived 
from the evidence, a reasonable one within the meaning of the 
criminal law, but that it must be one that would control one’s 
conduct in the important transactions of life. Our actions arc 
determined by the preponderance of considerations. We doubt, 
hesitate, examine, balance the argument for and against the 
given action, and act as the preponderance indicates. A doubt 
that would control our actions in the ini]»ortant transactions 
of life would lje one that was so strong as not to be overcome 
by the balancing process. Such a doubt would be practically 
an unconquerable one. It would lead us not simply to refrain 
from acting, but to act.

The twelfth and thirteenth assignments relate to the re
quest of the defendants that the jury be permitted to view the 
alleged nuisance, and see Its situation and surroundings, and 
observe its operations, before passing upon them. This was a 
reasonable request, and, in view of the magnitude of the in
terest involved, it is difficult for us to understand why it was 
not granted by the court. It was, however, a matter fairly 
within the discretion of the court, and we cannot say that it 
was an abuse of tlnit power to refuse the application upon 
anything now before us. Much the same thing may lie said 
of the action of the court in refusing permission to defend
ants’ counsel to comment iqion the action of the common
wealth in objecting to the proposed view of the premises. iSo 
much depends on what is said, and the connection in which it 
stands, that it should lx; a clear case of infringement upon the 
right of counsel to comment iqion the incidents of the trial to 
induce us to interfere with the discretionary control of the 
trial judge. It appears by the thirteenth assignment that ns 
counsel for the defendants were addressing the jury they 
proposed to comment on the action of the commonwealth's 
counsel in refusing to join in the request for an examination 
of the premises by the jury, ami in objecting thereto, and that 
counsel for the commonwealth “objected to the propriety of 
such comment.” The objection was sustained, and the com
ments were not allowed to proceed. The fact that an appli
cation was made by the defendants, objected to by t In* 
commonwealth, and denied by the court, was within the 
knowledge of the jury, because it had transpired, as we un-
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dcretanil, in their presence. It was a fact that, for some pur
poses. might properly be referred to as an incident of the trial, 
by counsel, but, like other facts, it might be commented iijxm 
in an improper manner, or used for an improper purpose ; 
and. in the absence of precise information upon the subject, 
we must presume that the learned judge exercised a proper 
supervision over the argument. We think the indictment is 
sufficient in form to sustain a verdict, and the verdict rendered 
is applicable to all the counts, and was. no doubt, so intended 
by the jury, but, for the reasons given, the judgment cannot 
be sustained.

Judgment reversed.

State v. Houston.

(108 N. C., 38a)

Perjury : Qualification ami dixqiuilijimtion of elector*.

1. The oath prescribed for elector* by the Code.section 20X1, omits some of
the essential requisites to voting contained in the constitution, and is 
confined to those indispensable <|iinlilieations set out in article 6, section 
1, of the constitution. The oath does not extend to disqualification in
cident upon conviction for crime.

2. Under the ( 'isle, section 26X1, the voter swears to his fxissessing the quali
fications of an elector. Under tlie Code, section 26X4. he swears that 
he has not liet the right to vote by any provision of the constitution or 
laws which takes that right from him.

3. Therefore, where an indictment charged the defender t with perjury, in
that he swore, at the time he m/ix/cm/ ax a rater, that he was a duly 
qualified voter, whereas, at the time of taking such oath, the defendant 
was not a duly qualified voter, he having liven convicted of larceny in 
18X4, anil the judgment su»|iended on such conviction, lulil, that the 
indictment was priqierly quashed.

[4. By Smith. U. J„ concurring : Under the constitution, article fi, section 1, 
a |s-rson does not forfeit his rights ns an elector by a mere verdict of 
guilty, or a confession, when indicted for a felony, etc. ; but, in order 
that such forfeiture shall attach, such verdict or confession must he 
followed hy a judgment of the court against the accused. Where one 
is convicted of a felony, but the judgment is smqiended, he does not 
forfeit his rights as an elector. Therefore, the indictment in this case 
should have Issm quashed, because it appeared on its face that the judg
ment was su*|tended on the " conviction’ charged in the bill.]

40
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Appeal from superior court, Buncombe county.
Indictment of Houston, for perjury in swearing before a 

registrar, when making application to be registered as a voter, 
preparatory to the exercise of the electoral franchise, that he 
was “a duly-qualified voter,” when In fact he was not so duly 
qualified and entitled to be registered ; ho having been there
tofore convicted of larceny by the verdict of a jury upon 
which judgment had been suspended. A motion to quash the 
indictment was allowed on the ground of its insufficiency in 
form to warrant a conviction and sentence, and the state 
appeals.

T. F. Davidson, attorney-general, for the state.

Davis, J. The oath administered is contained in section 
2081 of the code, and is in these words : “ I,------------ , do sol
emnly swear that I will support the constitution of the United 
States and the constitution of the state of North Carolina; 
that I have been a resident of the state of North Carolina for
twelve months, and of the county of----- for ninety days ;
that 1 am a duly-qualified elector, and that 1 have not regis
tered for thià,clection in any other precinct, and that I am an
actual and fntna Jide resident of----- township; so help me
God.”

The inquiry that presents itself is as to the meaning and 
force of the words “a duly-qualified voter,” contained in said 
oath, in the taking of which the perjury is alleged to have 
been committed; and whether, in their connection, they em
brace more than the original conditions, on which depended 
the right to be admitted to the registry as a competent voter. 
There is an omission in the form of the oath of some of the 
essential requisites prescribed in the constitution, such as nat
uralization of one alien-born, which the term may supply; and 
thus the oath is confined, as suggested, to those indispensable 
qualifications set out in the constitution (art. 0, § 1), and does 
not extend to the loss of the franchise consequent upon the 
commission of and conviction for crime. This construction is 
supported by the form of the oath directed to be taken, under 
section 20S4, where a registered voter is challenged. It is 
made the duty of the judges to explain to the person offering
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to vote the required qualifications, and to ascertain bv exami
nation if lie possesses them, and then to administer the oath 
therein set out, in which, among other sjiecific prerequisites, 
are the words, “ that you arc not disqualified from voting by 
the constitution and laws of this state.” In the former, the 
voter swears to his possessing the qualifications of an elector; 
in the latter, that he has not lost the right bv any provision in 
the constitution and under the law which takes it from him. 
The last oath points distinctly, as the first does not, to the dis
qualification which may arise under the constitution. We are 
therefore of the opinion that the oath administered to the de
fendant did not embrace the alleged grounds of disqualifica
tion, and that, for this reason, there was no error in the ruling 
of his honor in quashing the indictment.

Smith, C. J. Concurring in the opinion of the court that 
no false oath has been taken in this case upon the allegations 
contained in the indictment, I think, and in this my convictions 
are strong, the ruling may be sustained on the ground, as I 
understand the record, upon which it was predicated in the 
court below, and this is, that a judgment upon conviction is 
essential to the deprivation of the electoral franchise. The 
section of the constitution in question, after enumerating the 
required qualifications for a voter, proceeds to say: “ I!ut no 
person who, upon conviction or confession in open court, shall 
lie adjudged guilty of felony or any other crime infamous 1 y 
the laws of this state, and hereafter committed, shall be deemed 
an elector, unless such person shall be restored to the rights 
of citizenship in a manner prescribed bylaw.” Now, upon a 
fair and reasonable interpretation of this highly penal clause, 
which, besides the punishment inflicted for the crime, aflixes 
the |iersonal disability, can it be extended to a mere verdict 
establishing guilt, or do these consequences follow the rendi
tion of the judgment, and result from it? The able and effi
cient attorney-general contends that the conviction alone and 
of itself is sufficient, without further action in the cause, to 
annex to the person of the elector the specified disqualifications, 
and withdraws from him at once the right, as a voter, to par-' 
ticipate in any election thereafter held for the choice of public 
officers, or for any other purpose affecting the interests of the
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public. In support of this view are cited and relied on the 
cases of Commonwealth v. Lockwood, 10t> Mass., 325, and State 
v. Alexander, 7« N. C., 231.

The cases have one feature in common, and refer to the ex
ercise of executive clemency towards the convicted criminal, 
in mieericordia. The case from Massachusetts puts a meaning 
upon the word “conviction ” that confines it to the action of 
the jury alone. Yet when the results are to reach beyond the 
punishment proper prescribed for the offense, and work a 
change in the ]>oliticnl etotne of the offender — a deprivation 
of personal rights — the opinion pauses, and the eminent judge 
(Gray) who delivers it uses this qualifying language: “ When, 
indeed, the word ‘ conviction ’ is used to describe the effect of 
the guilt of the accused, us judicially proved in one case when 
pleaded or given in evidence in another, it is sometimes used 
in a more comprehensive sense, including the judgment of 
the court upon the verdict or confession of guilt ; as. for in
stance, in speaking of the plea of autrefois convict, or of the 
effect of guilt judicially ascertained as a disqualification for 
office.” Ho proceeds to give this meaning to the word, 
when in the constitution it is provided that no |ierson con
victed of bribery or corruption in obtaining an election or ap
pointment “shall hold a sent in the legislature or any office 
of trust or importance in the state government.”

I see no just reason for distinguishing in principle the con
sequences flowing from the criminal act, in the conditions un
der which and the proof by which they-iire to lie extended to 
the disability to give evidence and tjie disability to vote. In 
my opinion, the same rule must govern in each. The doctrine 
is that the party, in case of ineompetency to testify (in the 
language of Mr. Greenleaf), “must have been legally adjudged 
guilty of the crime " (the very words used in the constitution); 
“and this is not done in rendering the verdict, for it is the 

, and that only, which is received as the legal and 
conclusive evidence of the party's guilt for the purpose of ren
dering him incompetent to testify." 1 Greenl. Kvid., $ 374, 
375. In the words of Lord Mansfield, spoken in Ixe v. tiamut, 
Oowp., 3: “ A conviction upon a charge of jierjury is not suffi 
oient unless followed by a judgment. 1 know of no case in 
which a conviction alone has been an objection; because, iqion
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a motion in arrest of judgment, it may be quashed.” The 
eases are numerous to the same effect, us well as the concur
ring authors in works upon the law of evidence. Ilex ». 
Cro*hy, 2 Salk., 058; 2 Inst., 419; Walker ». Kearney, 2 Str., 
1148; 1 Stark. Kv., 95. Under the statute of New York, 
which forfeits the dower of the widow who lms been con
victed of adultery in a divorce proceeding, it is held that there 
must he a judgment to render the bar effectual. Sehijfer ». 
Prrulen, «4 N. Y„ 47; Pitt* ». Pitt*, 52 id., 693. In Galla- 
yher ». State, 10 Tex. App., 409 (decided in 1881), the indict
ment was for illegal voting, prosecuted against one who hud 
Imen found guilty of burglary, and sentenced in the verdict to 
confinement in the penitentiary; and an exception was taken, 
on a motion to quash, to the want of an averment that judgment 
had been entered. The court refused the motion, saving that 
“ the word ‘convicted,' used by the pleader, has a definite signifi
cation in law. It means that a judgment of final condemna
tion has been pronounced against the accused." In State ». 
.lime*, 82 N. C„ 986, Ashe, J., s|teaking for the court, and dis
cussing the question whether the constitutional political in
capacity should, in a cqse where this results, lie made a pari of 
the judgment of the court, says: “This should not he the 

. The courts have no such power. They can only 
render such judgments as the law annexes to the crime anil 
empowers them to pronounce. For the crime of larceny the 
law has prescribed the punishment which the courts, by their 
judgments, may impose to he imprisonment in lieu of corjKiral 
punishment. This is the only judgment they can pronounce; 
the only punishment they can impose. In rendering their 

s they cannot look to consequences. They have 
nothing to do with the disqualifications and penalties which, 
under the constitution, may result from them." This language 
conveys a very distinct intimation that the disabilities are con
sequent upon.though no part of. the judgment itself. In State 
». Alexander, the chief justice (I’eurson) dissented, in an opin
ion which has Imhui sustained by the supreme court of Illinois, 
in Fanner ». Profile, 51 III., 311, in construing a section of 
the Criminal ('isle of that state, which declares that “each and 
any person convicted” of any of the crimes previously men
tioned, and of which larceny is one, shall ho deemed infamous

85^8
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in n R0D80 that ho has boon convietoil by the jury, but not 
until the judgment in rendered is he convicted by the law. 
The court says: “ An examination of the adjudged eases in 
the various states of the Union whore substantially the same 
laws are in force will show that it is not tho commission of 
the crime, nor the verdict of guilty, nor tho punishment, nor 
the infamous nature of tho punishment, but the final judg
ment of the court, that renders the culprit incompetent.”

lint, without going outside the limits of tho state, I find an 
ai" " ation In Stale v. Valentine, 7 I red. (N. U.), 22.1, directly 
in point. In this case, an accomplice in the murder with which 
the prisoner was charged had lieen convicted, hut not sen
tenced, and was examined as a witness against him, after ol>- 
joction (or rather his deposition, taken immediately between 
verdict and judgment, was used in evidence), and he was fourni 
guilty. Nash, J., afterwards chief justice, in disposing of the 
exception to the receiving tho de|M»sition in evidence, thus 
speaks: “ His guilt, to reach that result, must he legally ascer
tained by a conviction, and that followed by a judgment. . . . 
This can only be done by the record, and that must show 
both a i *J ; otherwise, it is incomplete —
not a full record of the case. The judgment may have been 

' arrested, and the conviction thereby rendered a nullity, as if 
it never haikan existence.”

To authorize tho loss of |s>rsonal privileges ns a witness or 
voter, there must lie administered the appropriate punishment 
due to crime imputed and ascertained by a jury finding, or 
confessed, and the cause must come to an end by final judg
ment disposing of it. Such must Is» understood to lie the mean
ing of the term “conviction," upon which is dependent the 
incurring of such disabilities. Until this is done, and the cause 
fully disposed of, there has been no condemnation of the law, 
nor follow those further penal consequences to the |iersoiial 
Hintns of the criminal, and this from that benignant rule 
adopted in tho construction of pénal statutes of doubtful im
port, which interprets them favorably towards the accused. 
The language of the constitution itself enforces the rule of 
construction in the present case, since, not stopping at the 
words “ conviction or confession in open court,” it proceeds 
and requires the person to be also “adjudged guilty," and

4
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this plainly implies the concurring action of the judge to give 
it full legal effect. In the indictment it is alleged that the 
judgment consequent upon the verdict has been suspended; 
that is, put off, to Ik; hereafter pronounced, if deemed proper. 
When, if ever, moved hereafter, it is exposed to an order to 
arrest founded upon any substantial defect in the indictment 
itself, and if arrested the force of the verdict is destroyed, and 
in legal contemplation there hits been no conviction of crime, 
anil can be no punishment inflicted to which the disability can 
attach. Moreover, while the prosecution remains in an unfin
ished state, no appeal is admissible to correct any errors in 
law that ntay have been committed on the trial, and which 
would render it invalid. " ,

There is another anomalous feature developed, if the rendi
tion of the verdict suffices to pronounce this personal infirmity 
in the elector. The judge deems the conduct of the accused 
such, or for some other consideration, as not to require the 
present vindication of the violated law. and forbears to pro
ceed; and yet the severe and heavier punishment of disfran
chisement cannot be arrested while the verdict remains, neither 
by the court nor through intervening executive clemency. If 
sufficient grounds were fourni for staying the hands of justice, 
as must be inferred, from forbearing to render judgment, 
must it have been intended that the heavier blow should fall 
ti|Min the offender in the loss of citizenship, recoverable only 
in an action to be provided bv legislation? In either aspect 
of the case, 1 concur in the ruling of the court that the indict
ment be quashed.

NoTK.— ll'/yuf nmatilule».—Bishop defines perjury as the “ wilful giving 
under oath in a judicial proceeding or course of justice of false testimony 
m iterial to the issue or point of inquiry.1 2 Bishop. USD. It will be observed 
that five tilings must combine to make the offense : 1. The oath must be 
false. 2. It must lie wilful. 3. Upon a matter material to the inquiry. 
4. Before a tribunal having jurisdiction of the subject-matter. 5. In a proceed
ing provided for by law. If there lie any reasonable construction of the 
language unis I or of the document sworn to consistent with truth, the prisoner 
mult lie discharged. Tliiis in a prosecution for perjury in California, the 
only evidence offered at the trial as to what the defendant did swear to in 
connection with a liait I Kind was an affidavit which reads as follows : “ State 

V,f California, City and County of San Francisco —ss. J. A. Bartman. being 
Only sworn, deposes and says that he is a resident of the c.ty and county of 
San Francis si, state of .California, and a freeholder in said state of Califor-
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nia, and that he is worth the sum of $300, exclusive of property exempt from 
execution, and over and above all debts and liabilities. Five lots in block 
210, Alameda county. John A, Hartman.” And thêeourt held that the words, 
“five lots in block 210, Alameda county,” by themselves asserted nothing. 
They did not constitute a complete sentence, and they had no grammatical 
or logical connection with the rest of the affidavit The mere surmise that 
the defendant or the person who drew the affidavit intended to have it un
derstood that he owned said lots, is not sufficient Thedanguage used must 
sustain that construction, and this clearlyvlocs not people v. Hartman, 81 
Cal., 200. That the false oath must lie clean^nd unambiguous, see, also, Reg. 
v. Atkinson, 17 Up. Can. (C. P.), 295. The general intent to mislead must be 
supported by proof at the trial. People v. Witten, 2 Parker Cr. R., 19. That 
the oath is wilful ami corrupt must be supported by proof at the trial. 
Oreeu v. State, 41 Ala., 419. And perjury may lie committed by a witness, 
though he be, incompetent Chnmlterlain v. People, 23 N. Y., 85.

Where the false testimony alleged to have been given is inserted in detail 
'n the indictment, and it clearly appears that the testimony allégeai to be 
false was immaterial to the issue of the case in which it was given, lyid had 
no tendency whatever to affect or influence the judgment of the court or 
jury, the indictment is fatally infective. State v. Smith, 40 Kan., 031. 
Unless the statute provides the exact form of oath, any form is sufficient. 
“The oath may be administered on the hook, or with uplifted hand, or, in 
any mode ]ieeuliar to the religious belief of the person sworn, or in any 
form binding on his conscience. 1 (IreeuL EviiL, $ 371. The underlying 
principle evidently is. that whenever the attention of the person who comes 
up to swear is called to the fact that the statement is not a mere asseveration, 
but must lie sworn to, and. in recognition of this, lie is asked to do some 
corporal act and does it, this is a statement under oath. And this, without 
kissing any book, or raising his hand, or doing any religious act Compare 
'United State» r. litter, 18 Blatchf. (U. S.), 493. In the case at lor the coni- 
mSsioner, after reducing to writing the verbal statement of the defendant, 
readmit over to him, with the preface and conclusion, both statipg that it 
was sworn to. He then said to defendant: ‘If you swear to the truth of 
(nis/statement, put your mark.’ Defendant put his mark. This was an 
(lath.” People v. Mallard, 40 Fed. R., 151. One may lie guilty where lie 
swears that he "thought” or “believed” a fact, whereas in truth and in fact 
he thought and believed otherwise, and had no probable grounds for such 
•* belief ’’ (State r. Know, PliilL (N. C.), 312); where he swears falsely and cor
ruptly regarding a fact of which he has no knowledge (J‘copie v. McKinney, 
3 Parker Cr. R., 510); to swear corruptly or falsely that he is ignorant of a 
certain fact (Wilson v. Rations, 5 Yerg., 211), or which lie did not know 
at the time to bo true. State v. Oates, 17 N. H., 373. The evidence of one 
witness is not sufficient to convict of perjury. United States v. H’tsst, 14 
Peters. 430. It must lie something more than sufficient to counterbalance 
the oath of the prisoner. Slate v. Heed, 57 Mo., 252.

Where the__prisoner had contradicted a former statement, he cannot lie 
convicted without showing which statement was false. Schwartz v. Com., 
27 Gratt, 1025. The false oath must lie wilful ; so that if one swear untruly, 
either by inadvertence or through mistake, he is not guilty. Com. v. Cornish,



6 Binn., 249; Anonymous, 1 Wash. C. 84; United Stairs r. Passmore, 4 
Dali., 872 ; United States r. Smiley, (( Mel ,vnn. 41 V. Intoxication may be 
proved to negative a six-eiftc intent Heal v. People, 42 N. Y.. 2TO.

"The matter assigned as perjury must be material to the issue on the trial 
of which the defendant was sworn. ' But it is not necessary that the par
ticular fact sworn to should lie immediately material to the issue. . . . 
The true test is whether the statement could have properly influenced the 
tribunal. If it tends to do so . , , it is material. The degree of mate
riality is of no importance : and if be material as to a single fact it is 
sufficient.’ Wilson, Crlm. St., £ 808. In Washington r. State, 22 Tex. 
App., 20, it is said : “It seems to Is- well settled that perjury may he 
assigned upon a false statement affecting only a collateral issue, as that 
of the credit of a witness.” Citing 2 Bish. Crim. Law, jig 1082-1088; 
8 Oreenl. Kv„ Ü 195 ; 2 Whart Crim. Law, $5 127». • A witness’ answers on his 
own cross-examination are material, and may be assigned as perjury, how
ever discursive they may Is-, if they go to his credit.’ Id.. 1279. The rule 
of the common law in regard to perjury is flms stated by Archbold : - Every 
question in cross-examination which goes to the witness’ credit is material 
for this purpose.’ Archh. Crim. PI. & Pr., »17 (Eng. Ed.). The same rule 
was declared by the twelve judges in Reg. v. (liltbuiu, 11 Cox, Crim. Cas., 105. 
In Uuiteil Stales v. iMndsheiy, 28 Fed. Hep., 585, it was held that .where a i»irty 
accused of crime testified on cross-examination, as a witness in his own be
half, that he hail never lieen in prison, when the fact was that he had Ixx-n, 
such false answer was material mattir, and indictable for perjury. In that 
case it is said : ‘ In Reg. r. hirey, 8 Car. & K„ 20, the accused, when a wit
ness. had falsely sworn that she had never Wen tried in the central criminal 
court, and had never lx-en in custody at the Thames police station. On her 
trial for perjury tlx-se statements were ruled to be material matter, and the 
conviction was sustained. In Com. v. Homier. 97 Mass., 587, a witness had 
Ixx-n asked " if he had Ix-en in the house of correction for any crime.” Objec
tion to the question on the ground that the record was the lx-st evidence was 
waived, and the case turned iqxin the materiality of the question. The 
matter was held to lx- material. The present case is stronger, for here no 
objection whatever w as inter]weed to the inquiry res|x-cting the imprison
ment of the accused. Having made no objection hi the inquiry, and gained 
all the advantages to be secured by his false statement, it may perhaps be 
that it dix-s not lie in his mouth now to say that his statement was not mate
rial. Six- Reg. r. ( 1 ihhons, supra; Hey. v. Mitlln\y, Leigh & C„ 598.’” Will
iams r. The State, 2» Tex. App.. 8UI. jT

And its materality must lx- clearly proven. f4> where one was accused of 
falsely denying in the action of ejectment the Execution of a deed, it was 
held that deeds sufficient to establish a chain of title to the property in ques
tion must lx- introduced to sustain a conviction. The court says ; “ No deeds 
whatever were introduced for the purpose of showing that the alleged d«x-d 
from Young to JmIson and others was material, nor was any other evidence 
except that of the witness Young introduced op that subject We do not 
regard this evidence, w hich was all iutrixluced against the defendant's objec
tion, ns sufficient t > establish the fact that the deed concerning which the 
defendant testified was material. In # Starkic, E'-., 1142, in speaking iqxin
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this subject, the author lays down the following rule : If the assignment be 
in evidence in the trial of a cause, in addition to the production of the 
record, the*previous evidence and state of the cause should bp proved, or at 
least so much of it as shows tliat the matter sworn to was material. This rule 
is quoted with approval by 2 Russ. Crimes, 662. Here the alleged deed was 
claimed to be a link in French’s chain of title. If it was, it would be mate
rial evidence. It was, therefore, necessary for the people to show what the 
chain of title was, in order to establish that the alleged deed was material. 
This they undertook to do by the witness Young, but we do not think it 
was competent to prove a chain of title by parol. Resort should have been 
had to the deeds, or enough of them, at least, to show that the alleged deed 
from Young to Judson and others was material. We do not think, as has 
been suggested, that the action of ejectment should be tried over again in 
ascertaining the guilt or innocence of the defendant ; but enough of the deeds 
read in evidence in the trial should have been produced to show that the 
deed in question was material.” Young v. The People, 134 Ill. 37 (24 N. E. 
Rep., 1170).

To swear falsely to a material point in an affidavit for the continuance of 
a cause is perjury. State v. Jackson, 7 Blackf. (Ind.), 49; State v. Flagg, 27 
Ind., 24; State v. Shape, 16 Iowa, 36. Swearing falsely to a collaterial mat
ter, with intent to prop the testimony on some other point ; but such collat
eral matter must be material to the issue. Studdard v. Lin ville, 3 Hawks 
N. C.), 474. A bankrupt who submits the facts in regard to his property 
fairly to the advice of his counsel, and, acting under the advice thus given, 
withholds certain items from his schedule, is not guilty of perjury ; the 
fraudulent intent being wanting. United States v. Connecticut, 3 McLean, 
673 ; S. P., United States v. Dickey, 1 Morr. (Iowa), 412. An oath administered 
by the clerk of a court, not required by law or by order of court, is extra
judicial, and, if false, lays no foundation for an indictment for perjury. 
United States v. Babcock, 4 McLean, 113. Compare Pegram v. Styron, 1 
Bailey (S. C.), 595 ; Van Steenbergh v. Kortz, 10 Johns. (N. Y.), 167.

Where one states the facts truly, and then signs a deposition on the assur
ance of fflawyer that it was substantially what he stated, there is no perjury. 
United States v. Stanley, 6 McLean, 409; Jesse v. State, 20 (la., 156. A 
promissory oath cannot be the subject of an indictment for perjury. United 
States v. Olover, 4'Crunch, C. Ct, 190. In the case of a parol submission to 
arbitrators, not made a rule of court, an oath administered to a witness by a 
justice of the peace is not a judicial oath ; and its falsity, therefore, is not 
perjury. Mahon v. Berry, 5 Mo., 21. An indictment for perjury cannot be 
maintained upon an answer ii^chuncery, unless the bill called for an answer 
under oath. Silver v. State, 17 Ohio, 865. Perjury cannot be committed in 
swearing to an account in' order to prepare it for a set-off, on a trial before 
a justice of the peace. Waggoner v. Richmond, Wright (Ohio), 173. Per
jury cannot be assigned, on the affidavit of an applicant for naturalization, 
as to his residence in a state previous to the application. Sthte^v. Helle, 2 
Hill (8. C.\ 290. An oath made on application to a money lender f<Va loan, 
not administered pursuant to, nor required nor authorized by, any lawh«an- 
not be made the basis for a charge of perjury. State v. McCarthy, 4P 
Minn., 59. Where one accused of two murders has fled, and, having been
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extradited for one of them, is indicted, and, without objection, tried for the 
other before a court which has jurisdiction of the subject-matter, false testi
mony therein is perjury. Cordway v. Shite, 25 Tex. App„ 405. Where a justice 
■of the peace has jurisdiction of the subject-matter of an information, false 
Hwcartyg t'4 the case is perjury, though the complaint on which the infor
mation is Dased was not sworn ta Anderson v. State, 24 Tex. App., 705. 
False swearing in a prosecution for burglary before a justice of the peace 
in a county parish of Louisiana is not perjury, because such justice has no 
jurisdiction to conduct such examination, and a charge of subornation of 
perjury cannot be based upon it State v. Wimberly, 40 La. Ann., 400. Per
jury may be committed in testifying that one accused of drunkenness was 
not drunk at the time charged. Such testimony is not necessarily a mere 
matter of opinion to one witnessing the actions of a drunken man, and per
jury may committed in giving an opinion under oath. Commonwealth v. 
Edison (Ky.), 0 S. W. Rep., 161. Where an oath required to be administered by 
a collector of the customs is falsely taken before a deputy of the collector, 
acting under the provisions of, and in the cases required by, the act of March 2. 
1799, it may Ik; sufficient ground for an indictment for perjury. United 
States v. Barton, Ciflp., 439. Perjury by a witness, under the statutes (regu
lating the fishing bounty), may be either by swearing to a fact which he 
knows is not true, or to his knowledge of a fact when he has no such knowl
edge. United States v. Atkins, Sprague, 558. The swearing must be before 
a tribunal having legal authority to inquire into the cause or matter investi
gated. Pankey r. People, 2 Ill. (1 Scam.), 80; Montgomery v. State, 10 Ohio, 
220; State v. I axvalley, 9 Mo., 824. Perjury at common law is the “taking 
of a wilful false oath by one who, being lawfully sworn by a competent 
court to depose the truth in any judicial proceeding, swears absolutely 
and falsely in a matter material to the point in issue, whether he believed 
or nob” Commonwealth v. Powell, 2 Mete. (ICy.), 10; Cothran v. State, 39" 
Miss., 541. Falsely denying a fact on the direct examination is not the less 
perjury because the witness confesses to it on the cross-examination. Mar
tin v. Miller, 4 Mo„ 47. The testimony of an incompetent witness may be 
material, and if so, it may be the occasion of perjury. Chamberlain r. People, 
23 N. Y., 85. So held in a case where in a previous divorce suit the husband 
had testified to non-intercourse, and where the wife had borne a child. Id.; 
Montgomery v. State, 10 Ohio. 220. A witness who takes an oath without 
objecting to the manner in which it is offered, and swears falsely, is guilty 
of perjury. State v. Whisenhurst, 2 Hawks (N. C.), 458.
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McCord v. State.

(83 Ga., 521.)

Perjury : Evidence—Want of motive — Prior consistent statements — Pre
sumptions.

1. On a trial for perjury, where the evidence in behalf of the state tends to
show that the accused testified under the motive of pecuniary interest 
created hy bribery, be has the right to reply to such evidence by prov- 
ing that before there was opportunity for offering him a bribe, and 
within about one hour after the occurrence touching which he testified, 
he related the facts and circumstances (these being now recited) sub
stantially in accordance with his account of them as subsequently 
given by him on oath as a witness, his testimony, as then given, being 
the alleged perjury,

2. Whether the time when the accused was first known as a witness is of
any weight in Ids behalf is a question for the jury, under all the cir
cumstances of Abe case. Such a fact may have weight for or against 
him where these is an imputation of bribery.

8. It is not admissible to prove in general terms that the account given by 
the accused out of court before he testified was the same as that to 
which he testified ; the witness judging of the coincidence, and not 
detailing the account heard by him to the jury, so as to enable them 
to judge of it for themselves.

4. Evidence that the person in whose behalf the accused testified when the
alleged perjury was committed was insolvent, or of limited means, is 
not admissible to repel the imputation of bribery. .

5. The assignment of perjury embracing several particulars, it was not
prejudicial to the accused for the court to stress one of them, as being 
the main, material matter, in eharging'tiie jprv. ’

6. Knowledge by a witness that his testimonyiwfalse is tested, like inten
tion generally, by a sound mind and discretion, and by all the circum
stances ; soundness of mind, where nothing to the contrary appears, 
being assumed.

7. It is not improper for the judge to inform the jury that he charges
them on the prisoner’s statement because the law obliges him to do sa 
The charge touching the statement, and the right and duty of the jury 
in dealing with it, was substantially correct

8. The instructions of the court to the jury were not argumentative, but
some of them were confused, and several of them, as set out in the 
transcript, inaccurately expressed ; due in part no doubt to careless 
clerical work in preparing the transcript

9. A request to charge which embraces a statement that a material fact is 
. not material, or that it makes no difference, should be denied.

Error from superior court, Fulton county ; R. II. Clark, 
judge.

\
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The grounds for a new trial referred to in the opinion are 
as follows : “(3) The court charged : ‘ Usually, in ordinary 
cases, where a man is charged with perjury, with having 
sworn falsely, the fact of his seeing the crime is considered 
admitted, but that, having seen it, he swore falsely as to what 
he saw. There is a difference as to this part of the question 
here, in that it is claimed he never saw it at all, and, never 
having seen it, must consequently have sworn falsely. So that 
you will keep up this distinction all the way through your 
deliberations, between what he is charged with swearing, and 
the evidence as to whether he was in the alley or not.’ Error 
for the reasons set forth in the preceding ground ; also, be
cause misleading, and containing expressions of opinion as 
to what had been proved, and of the guilt of defendant. 
(4) The court charged : ‘ You will observe that the main fact 
charged as having been sworn to falsely—the leading fact, 
the fact around which all the other facts revolve — is as to 
whether Gresham, in that encounter with Eddleman, held in 
his hand a knife. Now, first settle that matter in your minds, 
as to whether you believe from the evidence that Gresham 
held in his hand a knife. That is not all. It is material, not 
only that Gresham should have held in his hand a knife, in 
order to have matter that is material to the issue, but that he 
was advancing upon Eddleman with that knife. The lan
guage in the bill of indictment is that the defendant swore 
that Eddleman was backing towards the back door. There
fore, if you should believe that he was not backing towards 
that back door, and that Gresham was not advancing, which 
is the same thing, why, then you must consider whether you 
believe that to be false or not ; and that, after backing within 
eight feet of the door, he shot said Gresham, who was within 
two or three feet of him ; that Eddleman backed from Gresham ; 
that Gresham was advancing; and that, when the shot was 
fired, Gresham was within two or three feet of Eddleman. 
Thus, gentlemen of the jury, there is the knife, which plays 
such a conspicuous part in that issue, and which is the main 
element in that case of Eddleman’s defense, and the principle 
element of falsehood that is charged to have been committed 
in this case.’ Error — First, because confused and mislead
ing; second, because minutely argumentative, in setting forth
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the state’s side of the case, without correspondent mention of 
defendant’s side, and nowhere in the entire charge is defend
ant’s side of the case mentionci^or dwelt upon; third,because 
the court singles out particular parts of the assignments of 
perjury, and lays great stress thereon, in distinction to other 
parts, to the detriment of defendant.” “ (8) The court 
charged: ‘In other words, I wish you to understand, if you 
believe from the evidence that the defendant made known at 
a particular time afterwards, or that it became known, that he 
was a witness in that case, that that is nothing, and, as evi
dence, is not to be weighed in his favor, because, unless that, 
was sustained by some other facts in the case, it is one and 
the same thing. It is what the defendant himself says in 
support of his oath. You must be satisfied from the evidence 
that, no matter when that fact took place; no matter when ^ 
or where,— he knew that ho was a witness, and that he swore 
falsely at that time. And, under the rules of law I have given 
you in charge, under the facts put before you in this case as 
to the point of time when this defendant ascertained, or where 
it was. ascertained, that he was a witness, that is not to he 
weighed in his behalf, and is to be tested by what occurred 
on the trial of the case.’ Error — First, because, under the 
case as contended for by the state, alleging bribery and con
spiracy, the particular time when McCord was first known as 
a witness in the Eddleman case, or had witnessed the fatal 
rencounter, was a most important circumstance, which should 
have gone to the jury, and been duly considered by them in 
passing on the question of conspiracy, or bribery, or good 
faith of defendant; second, because painfully argumentative 
against the defendant. (0) The court charged: ‘This does 
not prohibit you from looking into'all the circumstances that 
tend to the looking into the truth or falsity of that statement 
that was given in evidence upon this trial; and if you should 
believe from the evidence all of the facts in this case, that the 
evidence of this defendant in the trial of Eddleman was a 
contrivance that was gotten tip subsequently to the transac
tion, and was in specific terms manufactured evidence; amt 
if, in the progress of your investigations, you find it necessary 
to resort to all the surrounding circumstances in the case, the 
time, and the amount of the evidence, and the men who testi-
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fied, and still, after having by these means thrown upon it all 
light that the evidence affords, you may pursue your investi
gations, and she whether this was or not such a contrivance 
or arrangement, and throw all the ligli^ possible upon it.’ 
Error, because argumentative, reiteration of the state’s theory, 
and containing an intimation as to what the court believed 
had been proved. (10) The court charged : 41 have charged 
you that it matters not —it is not necessary for the establish
ment of perjury — if you believe that the defendant was in 
the alley at all. That, however, like the other matters that I 
have called your attention to, is an important factor in the 
case. You have a right to investigate the matter, and see 
whether the evidence is sufficient to convince your minds, be
yond a reasonable doubt, that this defendant was not in the 
alley. If you should believe that he was not in the alley,— 
believe it beyond a reasonable doubt,— and find, besides, that 
what he swore to was not the truth, it will be your duty to 
find the defendant guilty; not but that he might have been in 
the alloy, and yet sworn falsely to the facts — might have 
sworn falsely as to the facts.’ Error, for the reason set forth 
in the assignment of error in the second ground ; wrongfully 
singling out one part of the assignments of perjury in distinc
tion to the others, and giving undue prominence thereto. 
(11) The court, after correctly charging the law as to defend
ant's statement, added the following: ‘That is your right, and, 
under the law, I am bound to give it to you in charge. In 
reference to the statement, the statement consists, or should 
consist, of facts that are pertinent to the defense, and there
fore you arc to choose between those facts which go to the 
defense of the defendant and those facts in evidence, which 
you may believe to bo facts, that you believe go to the convic
tion of the prisoner ; and between the two your judgment is 
supreme. The statement is not evidence, but it only becomes 
available if the jury shall choose to give it effect.’ Error — 
First, because it detracts from the force and worth of a pris
oner’s statement allowed by law, showing that the opinion of 
the court was that the prisoner's statement was worth but 
little, but that he was compelled by law to refer to it; and 
second, it was misleading, relating to an hypothesis not sup
ported by the statement, nothing therein appearing that could
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‘go to the conviction of the prisoner,’ and the jury were 
thereby probably led to suppose that their memory was im
perfect, and that of the judge superior and more reliable, as 
to what the prisoner stated, and that he must have made state
ments which might tend to his conviction. (12) The court 
charged : ‘Now, there is a principle that applies here, a prin
ciple of law, and that is that every man who is charged with 
the commission of a crime shall be endowed with that amount 
of human reason, and that amount of knowledge, as will 
make him responsible for his conduct, whatever it may be; 
and whoever is charged with a crime who has responsible 
reason, and, having that, has passed the age of fourteen years, 
is considered by the law to be in that condition, and amen
able; but if he desireà or shows or claims that he is not, 
then it is his duty to remove that presumption of the law 
by proof showing the contrary. Therefore, in the absence 
of that proof, a man stands responsible for what he has 
done as a rational man.— that he is responsible for his con
duct, and has to be considered as such, and treated as such. 
Therefore, it fs necessary for you to consider, when you com À 
to consider-tue facts as to whether this defendant, if he swore 
falsely, if you must believe that, that he did so knowingly.’ 
Erroneous and misleading, because there was no pretense that 
defendant was not perfectly7 sane and rational, ÆrtUflhad at
tained to years of discretion ; and this charge makes defend
ant’s sanity and the falsity of his evidence absolutely conclu
sive of the existence of perjury7.” “(16) The court refused to 
charge thus:, (a) ‘ You are instructed that it makes no differ
ence, in point of fact, whether Mr. Gresham really had a knife 
or not. The real question for you to deciders whether or not 
the defendant in this case wilfully, knowingly and absolutely 
swore falsely when he testified that Mr. Gresham did have a 
knife. If the defendant believed that he had a knife, although 
he may have been mistaken, and although Mr. Gresham may 
not have had the knife, you would not be authorized to find 
the defendant guilty.’ Error, because, under the evidence, 
the jury may reasonably have concluded that, though Gresham 
may not have had a knife in his hand, yet defendant may really 
in good faith have so believed, and testified under such belief. 
(b) ‘ It is proper for the court to instruct you, in view of the
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evidence in this case, that, whatever opinion you may enter
tain on the question of guilt or innocence of Mr. Eddleman, it 
should have no weight or influence on your minds in determin
ing the guilt or innocence of this defendant.' Error, because 
it was shown that this case and Eiqlloman’s were closely allied 
and intermingled, aiul that high excitement and prejudice 
against Eddleman existed; making the warning in the charge 
requested a proper andWessary one,— such charges, or their 
substance, not being mejitioned or referred to in the general 
charge.” U J

Gartrell it ladson and Arnold it Arnold, for plaintiff in
error.

C. D. IIUl, solicitor-general, by Harrison it Peeples, for the 
state. «

Bleckley, C. J. McCord was found guilty of perjury, and 
moved for a new trial, which was refused. The imputed per
jury was committed by him, if at all, when testifying as a 
witness, in behalf of Eddleman, on Eddleman’s trial for the 
murder of Gresham. The alleged false matter testified to was, 
substantially, that he (McCord) was in a certain alley, and 
saw a large man (Gresham) striking with a knife at Eddle
man, Eddleman backing, and Gresham advancing; and that 
the former shot the latter when they were only a few feet 
apart. The homicide took place in May, and Eddleman was 
tried in October following. On the trial of McCord, the state, 
after proving that he had testified as alleged, and after ad
ducing evidence tending to show that his testimony was false, 
proved by one Owens that he overheard a conversation, in 
July or August, between McCord and Heflin, in which the 
former said to the latter that if he got up and swore that 
Gresham had a knife, he would have to have better security 
than Hildebrand was, to which Heflin replied that he was all 
right ; “ just go ahead, and it would be all right ; ” and that 
McCord said : “ Suppose anybody says that nobody was in 
the alley?” to which Heflin answered that everything was in 
confusion, and nobody could tell who was in the alley.

1. The plain tendency of this evidence was to show, either 
that measures were in progress at that time to bribe McCord
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as a witness in behalf of Eddleman, or that some agreement 
in the nature of bribery had already taken place. To meet 
this evidence McCord offered the testimony of Langley, to the 
effect that in about an hour after the homicide he (McCord) 
communicated to Langley the fact that he was in the alley, 
saw the rencounter, and detailed the circumstances to Langley, 
substantially in accordance with his testimony as delivered 
upon the trial of Eddleman. This testimony the court re
jected. It appears from other evidence in the case that as 
soon as the homicide was committed Eddleman was taken 
into custody and carried to prison. There is no suggestion 
that any intercourse whatever took place between him and 
McCord prior to the conversation of the latter wjth Langley, 
nor does it appear that there was any special relation between 
Eddleman and McCord calculated to induce the latter to vol
unteer as a false witness in his behalf. The earliest intercourse 
indicated anywhere in the record as taking place between 
McCord and Hildebrand, who, it seems, acted as agent for 
Eddleman in preparing or procuring evidence for use on his 
trial, was one week, or about one week, after the homicide. 
This time is fixed from McCord’s statement made to the jury 
on his trial. The evidence on the subject which came from 
Langley tends to make the period longer, to wit, two or three 
weeks after the homicide, Langley testifying that in about 
that length of time Hildebrand inquired of him, by describing 
McCord, what his name was and where he could be .found, 
whicKt information Langley gave him. Under these circum
stances the question is whether the court erred in refusing to 
allow the evidence of Owens in behalf of the state, tending 
to show that McCord testified under the influence of a bribe 
to be answered by the testimony of Langley, tending to show 
that he gave the same account of the homicide within about 
an hour after it occurred as that which he detailed on tjie 
trial of Eddleman. The solution of this question will be ma
terially aided by inquiring whether the proposed evidence 
would have fbeeç^admîesihie in behalf of Eddleman on his 
trial had the" like attack for bribery been then made by the 
state upon his witness, McCord, the person now accused of 
perjury. Formerly in England previous consonant statements 
by a witness were considered admissible in evidence to sup-
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port the testimony given by him at the trial the same as pre
vious inconsistent statements to impeach him. Gilb. Ev., 150; 
McNal. Ev., 378; Lutterdl v. Reynell, 1 Mod., 282. This broad 
rule, however, was found to be radically unsound, and, from 
the time of the case in 3 Doug., 242 {King v. Parker), has 
generally been considered as exploded. A remnant of the 
rule still fields its footing in the law, which remnant may bo 
expressed as we find it in 1 Tbomp. Trials,§ 574: “Where the 
witness is charged with testifying under the influence of some 
motive prompting him to make a false statement, it may be 
shown that he made similar statements at a time when the 
imputed motive did not exist.” “ So, in contradiction of evi
dence tending to show that the witness’ account of the trans
action was a fabrication of a recent date, it may be shown that 
he gave a similar account before its effect and operation could 
be foreseen.” Id., § 576. The doctrine, in one or both of 
these forms, is recognized by many authorities, among them 
the following: 1 Phil. Ev., 308; 1 Starkie,Ev., 221, 222; Rose. 
Grim. Ev., 185; 1 Greenl. Ev., § 469; 2 Tayl. Ev., § 1476; 
Craig v. Craig, 5 Rawle, 91; Robb v. Hackley, 23 Wend., 50; 
State v. Vincent, 24 Iowa, 570; People v. Doyell, 48 Cal., 85. 
Doubtless there are cases in which the doctrine has been ap
plied as well as recognized ; but we have not felt called upon 
to make an exhaustive search for such chses* as we consider 
its inherent soundness, together with its recognition by the 
standard text-writers, as sufficient. We can entertain no doubt 
that, had Owens testified on the trial of Eddleman as he did 
on that of McCord, the fact that McCord told Langley that 
he witnessed the homicide, and that the circumstances were 
as he detailed them to Langley, would have been admissible 
in evidence for the purpose of repelling, or in some degree 
weakening, the imputation of bribery cast upon McCord by 
the Owens evidence. As was said by Reade, J., in State v. 
Parish, 79 N. C., 610: “The fact that supporting a witness 
who testifies does incidentally support the facts to which he tes
tifies docs not alter the case. That is incidental. He is sup
ported. not by putting a prop under him, but by removing a 
burden from him, if any has been put upon him. IIow far 
proving consistent statements will do that must depend upon 
the circumstances of the case. It may amount to much or



V

✓
I

644 AMERICAN CRIMINAL REPORTS.

very little.” Does it follow, because this evidence would have 
been admissible on Eddleman’s trial in answer to a charge of 
bribery, that it was admissible on McCord’s trial in answer to 
the'like charge ? We think it does. If Eddleman would have 
been entitled to remove a burden from his witness by show
ing previous consistent statements made directly after the oc 
currence to which they related, McCord should be allowed to 
cast olf or lighten the same burden by the same means. Any 
evidence which would tend to show in behalf of Eddleman 
that McCord did not testify as he did under an interest mo
tive would have the same tendency in behalf of McCord him
self ; and so we think the court erred in excluding this evidence, 
the same being admissible, not for the purpose of showing di
rectly that his testimony on the trial of Eddleman was true, 
but for the purpose of showin^that he did not have the mo
tive of bribery to induce him to invent it, as might be inferred 
from the testimony of Owens were it left wholly unanswered.

2. On a trial for perjury it may be a material fact in favor 
of or against the accused as to when and how he first became 
known as a witness in the case; and the evidence on the sub
ject of the materiality of such fact, in the light of all the cir
cumstances, would be a question for the jury, and it would be 
improper for the court to charge that they could not consider 
it as weighing anything in behalf of the defendant, especially 
if no like injunction was imposed against weighing it in behalf 
of the state. We consider the charge, as set out in the eighth 
ground of the motion for a new trial, as objectionable, for, if 
the topic was one to instruct the jury upon at all, as the evi
dence then stood, the jury should not have been excluded from 
considering it in the defendant’s favor, and at the same time 
left free to consider it, as well as all other facts, against him.

3. The exclusion of the evidence of Judge Dorsey, one of 
the counsel for Eddleman, to the effect that in an interview of 
the counsel with McCord, which took place in June preccd-

* ing the trial of Eddleman, McCord's statement, made then, 
coincided with what he testified on the trial, was not error ; 

j for the reason that the question to Dorsey expressly excluded 
any disclosure as to what McCord did say, but simply referred 
to Dorsey the decision of coincidence between what was said 
then and what was testified to by McCord upon Eddleman’s
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trial, v If this coincidence was a matter for decision at all, the 
reference should have been to the jury, and nqt to the wit
ness. Whether McCord’s statement to the counsel on that 
occasion, if detailed in full, would be admissible evidence under 
the rule announced in the first head of this opinion, we need 
not now consider, as no such question is made in the record.

4. Evidence that Eddleman had not paid in full the fees of 
his counsel, and that his means were limited, or that he was 
insolvent, was not admissible to repel the imputation of bribery 
which Owens’ testimony tended to cast upon McCord. Unless 
it could be known how much it would take to bribe McCord, 
whether the means of Eddleman for that purpose would be 
sufficient or not could have no relevancy. Moreover, the aid 
of friends might have supplied the means in wholo^ in part.

5. It was not prejudicial to the accused for tto court to 
single out the main element in the assignment of perjury, and 
stress that as the material matter in the assignment. This 
was to narrow the basis for a conviction, and not to widen it. 
It was therefore favorable to the accused, instead of being 
prejudicti

6. There was no evidence of want of sanity by the accused, 
and consequently the charge complained of in the- twelfth 
ground of the motion on that subject peems to us misleading. 
If meant to intimate that knowledge by McCord of the falsity 
of his testimony on the trial of Eddleman would have to be 
negatived, if at all, by proof that he was of unsound mind, the 
charge would be grossly erroneous ; for soundness of mind re
lates to capacity for knowledge, not directly to knowledge 
itself. One may have full capacity to know a fact, and^still 
be mistaken as to the existence of the fact. The jury, in con
sidering whether the alleged perjury was knowingly com
mitted, would not be restricted to the capacity of McCord for 
acquiring knowledge, but should take into consideration all 
the <5ircuinstances tending to show either that he was or was 
not mistaken. Code, § 4293. Insanity is not the sole test of 
mistake, and we do not suppose that the court intended to 
announce it as such; butjthe charge set out in the ground re
ferred to seems to us susceptible of-that construction. Me 
have read it in connection witli the whole charge of the court 
and do not find it cleared up anywhere in the context. How-

.>
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ever, if McCord’s testimony on the trial of Eddleman was 
false, there is scarcely a glimpse in the evidence of any reason 
for thinking he did not know it was false ; so this part of the 
charge was probably harmless.

7. The charge in the eleventh ground of the motion touch
ing the prisoner’s statement is correct in substance. There is 
no reason why the judge should not inform the jury that he 
is bound by law to instruct them on that subject. The duty 
is virtually imposed by statute, and it is well enough for the 
jury to know that it is a statutory right of the prisoner to 
have it performed. Code, § 4637. Instead pf its being less 
impressive, it ought to be more so on that account.

8. Several parts of the charge are complained of as confused 
and argumentative. None of them are argumentative, but 
some are more or less confused. We find inaccuracies of ex
pression in those parts set out in the third, fourth, ninth, tenth 
and twelfth grounds of the motion for a new trial. Some of 
these inaccuracies may be due to erroneous copying by the 
clerk in making up the transcript. It is evident that the cler
ical work in preparing the transcript was carelessly and very 
imperfectly done.

9. The request to charge set out in the sixteenth ground of 
the motion was rightly refused ; for it did make a difference, 
in point of fact, whether Gresham really had a knife or not, 
and for other reasons which need not be specified. The court 
erred in not granting a new trial. Judgment reversed.

Note.— Presumption».— The case of Kinnebrew v. The Stale, 80 G a., 232, 
was a prosecution of an employer for an illegal sale of intoxicating liquors 
made by his clerk. During the trial in the court below the judge instructed 
the jury as to certain presumptions of law, and upon appeal the supreme 
court gave the following very able analysis of the origin and office of the 
law concerning presumptions : “The judge cannot pilot the jury in their 
passage by inference from fact to fact, but he can point out the lino of 
transit which the law authorizes them to follow if they think the facts in 
evidence sustain them in taking that route. Presumptions of law are con
clusions and inferences which the law draws from given facts. Presump
tions of fact are exclusively questions for the jury, to be decided by the 
ordinary test of human experience. Code, 8752. This plain distinction 
only needs to be understood, and applied with due discrimination, to reduce 
to the minimum all just complaint of encroaching On the province of the 
jury, in the matter of drawing inferences. Doubtless, all presumptions of 
law pot originating in statutes were once presumptions of fact, and grad-

i
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ually developed into presumptions of law by a process of evolution ; and 
most probably many inferences and conclusions destined to become pre
sumptions of law in the future are now in the formative stage, passing and 
repassing through the jury-box. Before any presumption, not manufactured 
by the legislature, can mount to the bench, it has to serve for a long season 
on the jury, and be trained for judicial administration. But there is, touch
ing mint inferences of fact, a question of law for the court as well as one of 
logic for the jury, for in some instances the law, though it will not itself 
draw a given conclusion from given premises, will allow the jury to draw 
it if they are convinced from the evidence that it ought to be drawn ; but in 
other instances it will neither draw the conclusion nor suffer the jury to 
draw it Now, the judge may, if he can, always distinguish these two 
classes of instances one from the other, and tell the jury tp ■which class the 
case in hand belongs. To instruct them that they are legally authorized to 
infer one thing from another, or from certain others, but that they are to 
decide for themselves both whether the given premises are true, and whether 
the inference can and ought in fact to be made, is only to say that the law 
permits them to reason in the manner indicated if they determine that the' 
evidence and the ordinary test of human experience warrant them in so 
doing. It is but to tell them that the law will be satisfied if they are, and 
that they will not have done a vain thing. No doubt there is danger of in
timating an opinion, or of leading the jury to think that an opinion is in- 
timated, though the purpose be only to discriminate between legal and 
logical sufficiency ; and this danger is not lessened, but rather increased, ty 
the fact that in most instances the one kind of sufficiency exists wherever 
the other does. But danger is no interdict on duty, and a charge is not 
erroneous for pointing out that the jury are authorized to infer one thus 
and so from another thus and so, provided they believe from the evidence 
that the first thus and so is established, and provided they further believe 
tliat the second thus and so is a reasonable and proper inference to be drawn 
from the first And the equivalent of this is all that was done in the pres
ent case, if the whole of the charge be taken together ; and that it must be 
so taken has been ruled in some dozen of cases to be found by looking 
through the indexes to our reports under the head ‘ Charge of the Court’ 
Striking examples may be seen in Hanvey v. State, 68 Ga., 613, and Moon v. 
State, id., 697, where the context was invoked for explanation ; the part of 
the charge excepted to being, in substance, that if a is used to cause b, and 
is likely to cause ‘ when used in the manner the proof shows it was used, 
the law presumes ’ c. It was held that this, properly construed, was no 
intimation as to what was proved — no invasion of the prerogative of the 
jury. And sec Everett v. State, 62 Ga, 72.

“ On the general question as to when an opinion is intimated and when 
not, I have analyzed numerous illustrative cases, and will now give the re
sult If facts a. b, c be proved (they were mere evidentiary, not constitutive 
facta), ‘you are authorized to find the defendant guilty,’ if, etc., ‘the law 
presumes the defendant guilty ; but this presumption may, like all others, 
be rebutted. Whether the facts proved raise this presumption, or whether, 
if raised, such presumption lias been rebutted, is for you to decide from the 
testimony.’ This charge had a qualified approval by the court, which said :

>
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' The court used a strong expression when he said that ‘ if the above facts be 
proven by the testimony, the law presumes the defendant guilty ; * it would 
have been better put in another way: that the law would authorize the 
jury to presume the defendant guilty.’ Ivey v. State, 28 Ga., 579, 582. ' If 
you believe the evidence of [certain named witnesses] you ought to find for 
the plaintiff.’ Disapproved, Jarrett v. Arnold, 30 Ga., 324. If you believe 

'from the evidence facts a and b, ‘that would be a strong circumstance to 
show ’ fact & Disapproved, Phillips v. Williams, 89 Ga., 602 ; Stephenson 
v. State, 40 Ga., 292. ‘ It is my Opinion you can infer ’ fact a from fact b 
' inasmuch as ’ fact c was. Disapproved, Grant v. State, 45 Ga., 477. If facts 
a and b existed, ‘it will be presumed that ’ fact c existed, ‘if nothing appears 
to the contrary ; but this presumption may be rebutted by any sufficient 
facts or circumstances, such as ’ d. Disapproved, Mitchell v. Mayor, etc., 49 
Ga., 19. If fact a appeared before, it appears now, etc. Disapproved, 
Deujwee v. Dcupree, lid., 326. That fact a ‘ is of but little consequence be
cause of’ fact b. Disapproved, Wannack v. Mayor, etc., 53 Ga,, 165. If fact 
a be true, b cannot be recovered, and in this case b cannot be recovered. 

‘Disapproved, Dye v. Denham, 54 Ga., 229. Facts a, b, c, being enumerated,
* it was not a slight but a strong, circumstance from which they could infer 
that’ fact d existed. Disapproved, Warmock v. State, 56 Ga., 603. That 
evidence a • would be the strongest attainable,’ unless evidence b could be 
procured. Disapproved, Durant v. Carlton, 57 Ga., 491. * If that was the 
evidence, what more deliberation can a man have?’ "‘These are facts from 
which a deliberate intention may be inferred.’ Disapproved, Keener v. State, 
18 Ga., 194. When an act is threatened, and immediately done as threatened, 
the presumption is that it was done by the person who made the threat, and

, it is incumbent on him to show that he did not do it Disapproved, Fidton 
v. State, id., 226. If you believe facts a, b, * that is a circumstance from 
which you may conclude ’ fact c. Disapproved, Hayden v. Neal, 62 Ga, 367.
* I am of the opinion ’ that such a thing has not occurred. Disapproved,
Jones v. State, 63 Ga, 458. * We don’t know ’ fact a or 5 or c or d; ‘ it was ’ e. 
Disapproved, Headman v. State, id., 465, 466. If facts a, b, c (all the essential 
facte) be true, ‘he is guilty.’ Approved, Kitehens v. State, 41 Ga, 217. And 
see Hill v. State, 63 Ga, 578; Holifleld r. White, 52 Ga, 567; Williams v. 
McMichael, 64 Ga, 445 ; Nixon v. Slate, 75 Ga, 862. ‘ It seems to me that if 
it be shown by the evidence that’ facts a, b, c were true, ‘the law will pre
sume’ fact d. Approved, Hagar v. State, 71 Ga, 164. If facts a, b were 
true, ‘these were circumstances from which they (the jury) might infer’ 
fact c. Approved, Johnson v. a, 298, 299.”

*i
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United States v. Chase.

(135 U. S., 255.)

Postoffice : Depositing obscene letter in the mails.

Certificate of division in opinion from the circuit court of the United States 
for the district of Massachusetts.

No. 241. Argued March 28, 81, 1890. Decided April 28, 1890.

1. The knowingly depositing an obscene letter in the mails, inclosed in an
envelope or wrapper upon which there is nothing but the name and ad
dress of the person to whom the letter is written, is not an offense 
within the act of July 12, 1870 (19 Stab, 90, ch. 186).

2. A sealed and addressed letter is not a “writing” within the meaning of
that act

8. A certified question : “ Does the indictment charge the defendant with 
any offense?” is too general to be made tjhe subject of a certificate of 
division.

The case is stated in the opinion.

Mr. Assistant Attorney-General Maury, for plaintiff.
Mr. Warren 0. Kyle, for defendant.

Mr. Justice Lamar delivered the opinion of the court. 
This was an indictment under the act of congress of July 12, 

1876, chapter 1,86, found and returned in the district court, 
and remitted, pursuant to section 1037 of the Revised Stat
utes, to the court below, charging that on the' 24th day of 
January, 1886, at North Attleborough, in the district of 
Massachusetts, “ Leslie G. Chase did unlawfully and know
ingly deposit and cause to be deposited in the mails of the 
said United States, then and there for mailing and delivery, a 
certain obscene, lewd and lascivious letter, which said letter 
.was then and there non-mailable matter, as declared by sec
tion one of an act of congress approved on the twelfth day of 
July, in the year of our Lord one thousand eight hundred and 
seventy-six, and which said letter is and then and there was 
so grossly obscene, lewd and lascivious that the same would 
be offensive to the court here an<^|s unfit and improper to 
appear upon the records thereof, wherefore the jurors afore
said do not set forth the same in this indictment, which said 
letter was then and there inclosed in a certain paper wrapper,
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which said wrapper was then and there addressed and directed 
as follows, that is to say: ‘ Watchweer Print, Providence, 
R. I.,’ against the peace and dignity of the United States, and 
contrary to the form of the statute in such case made and 
providèd.”

After a plea of guilty had been entered and before sentence, 
a motion in arrest of judgment was made on the following 
grounds : V.

“ 1. The indictment does not set forth the contents of the 
letter which is alleged to be obscene, lewd, lascivious and non
mailable, nor does it describe said letter or any part thereof, 
nor does it in any way identify said letter.

“ 2. The indictment does not allege that the defendant knew 
the contents of said letter at the time of the alleged deposit 
thereof in the mails of the United States.

“ 3. The indictment does not allege that the defendant de
posited said letter in the mails of the United States for the 
purpose of circulating and disposing of, or of aiding in the 
circulation or disposition of, anything declared to be non
mailable matter by any law in the United States.

“ 4. The indictment does not allege that the defendant de
posited or caused to be deposited, for mailing or delivery, any
thing declared to be non-mailable matter by section one (1) of 
an act of congress approved on the 12th day of July, A. D. 
1876, or by any law of the United States.

“ The indictment does not charge the defendant with any 
offense.”

At the hearing in the circuit court upon the motion in ar
rest of judgment, the following questions arose, upon which 
the judges by whom the court was held were divided in opin
ion, viz.:

“ ‘ First. Is the knowingly depositing in the mails of an ob
scene letter, inclosed in an envelope or wrapper upon which 
there is nothing but the name and address of the person to 
whom the letter is written, an offense within the act of July 
12, 1876, chapter 186?

“ ‘ Second. Does this indictment allege that the defendant 
deposited or caused to be deposited, for mailing or delivering, 
anything declared to be non-mailable matter by that act or by 
any law of the United States?
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“ ‘ Third. Does this indictment charge the defendant with 
any offense? ’

“ Thereupon, at the request of the counsel for the United 
States, it is ordered that these questions be stated as aforesaid 
and be certified under tjïe seal of this court to the supreme 
court of the United States at its next session.”

Objection is taken to {the consideration of the questions pre
sented by this certificate of division, for several reasons, none 
of which are deemed sufficient to preclude our taking jurisdic
tion of the case; and we shall, therefore, proceed to consider 
the questions certified in the order they are arranged in this 
certificate.

Section 1 of the act of July 12, 1876 (19 Stat., 90), upon 
which this indictment is founded, is as follows :

“V. Every obscene, lewd, or lascivious book, pamphlet, pic
ture, paper, writing, print, or other publication of an inde
cent character, and every article or thing designed or in
tended for the prevention of conception or procuring of abor
tion, and every article or thing intended or adapted for any 
indecent or immoral use, and every written or printed card, 
circular, book,pamphlet, advertisement, or notice of any kind, 
giving information, directly or indirectly, where, or how, or of 
whom, or by what means, any of the hereinbefore mentioned 
matters, articles, or things may be obtained or made, and 
every letter upon the envelope of which, or postal card upon 
which, indecent, lewd, obscene, or lascivious delineations, epi
thets, terms, or language may be written or printed, are 
hereby declared to be non-mailable matter, and shall not be 
conveyed in the mails nor delivered from any postoffice nor 
by any letter-carrierand any person who shall knowingly 
deposit, or dause to be deposited, for mailing or delivery, any
thing declared by this section to be non mailable matter, and 
any person who shall knowingly take the same, or cause the 
same to be taken, from the mails, for the purpose of circulat
ing or disposing of, or of aiding in the circulation or disposi
tion of, the same, shall be guilty of a misdemeanor, and shall, 
for each and every offense, be fined not less than §100" nor 
more than $5,000, or imprisoned at hard labor not less than 
one year nor more than ten years, or both, at the discretion 
of the court.”.
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The contention on the part of the United States is that the 
term “ writing,” as used in this statute, is comprehensive 
enough to include, and does include, the term “ letter ” as 
used in the indictment ; and it is insisted, therefore, that the 
offense charged is that of unlawfully and knowingly deposit
ing in the mails of the United States an obscene, lewd and 
lascivious “ writing,” etc.

We do not concur in this construction of the statute. The 
word “ writing,” when not used in connection with analogous 
words of more special meaning, is an extensive term, and may 
be construed to denote a letter from one person to another. 
But such is not its ordinary and usual acceptation. Neither 
in legislative enactments nor in common intercourse arc the 
two terms “letter” and “writing” equivalent expressions. 
When in ordinary intercourse men speak of mailing a “ let
ter ” or receiving by mail a “ letter,” they do not say, mail a 
“ writing ” or receive by mail a “ writing." In the law tl>o 
term “ writing” is much more frequently used to denote legal 
instruments, such as deeds, agreements, memoranda, bonds 
and notes, etc. In the statute of frauds the word occurs in 
that sense in nearly every section. And in the many discus
sions to which this statute has given rise, these instruments 
are referred to as “the writing” or “some writing.” But in 
its most frequent and most familiar sense the term “ writing” 
is applied to books, pamphlets, and the literary and scientific 
productions of authors. As for, instance, in that clause in the 
United States constitution which provides that congress shall 
have power “ to promote the progress -of science and useful 
arts, by securing for limited times to authors and inventors 
the exclusive right to aheir respective writings and discov
eries.” V ^

In the statute under cohmderation, the word “writing” is 
used as one of a group or cki^s of words,— book, pamphlet, 
paper, picture, print,— each of Vhicli is ordinarily and prima 
facie understood to be a publication ; and the enumeration 
concludes with the general phrase “or other publication,” 
which applies to all the articles enumerated, and marks each 
with the common quality indicated.

It must, therefore, according to a well defined rule of con
struction, be a published writing which is contemplated by
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the statute, and not a private letter, on the outside of which 
there is nothing but the name and address of the person to 
whom it is written.

< We do not think it a reasonable construction of the statute 
to sa}7 that the vast mass of postal matter known as “ letters ” 
was intended by congress to be expressed in a term so gen
eral and vague as the word “ writing,” when it would have 
been just as easy, and also in strict accordance with all its 
other postal laws and regulations, to say “ letters ” when let
ters were meant ; and the very fact that the word “ letters ” 
is not specially mentioned among the enumerated articles in 
this clause, is itself conclusive that congress intended to ex
clude private letters from its operations.

Upon this point Judge Hammond, in his opinion in Unüed 
Staten v. llutjqett, 40 Fed. Rep., 630, 641, makes the following 
apt and, to our minds, conclusive remarks : “ I have taken £jie 
trouble to examine with care the legislation concerning our 
postal affairs, and do not find a single instance where congress 
lms ever used any other word to include ‘ letters ’ than that word 
itself, except such expressions as ‘ the mail,’ ‘ mailing mat
ter,’ • bag or mail of letters,’ etc. . . . Whenever the
legislation in hand requires specific classification or enumer
ation, I find no word ever substituted for ‘ letters ’ to express 
that which is commonly known as letters in relation to the-' 
postal service. We have ‘ letter ’ and newspaper envelopes 
‘ letter correspondence,' ‘ registered letters,’ * unclaimed letters,\
‘ dead letters,’ request letters,’ ‘ non-(|feli vered letters,’ ‘ all letters 
and other mail matter,’ ‘ foreign letters,’ letters or packets,’
‘ letter postage,’ ‘ letter mail,’ ‘ letter and other mail matter,’ and 
such like, almost innumerably; and these I have taken quite 
at random from the Revised Statutes. Can it be possible that 
congress, then, wishing to include ‘letters’ in any particular 
and accurate enumeration, shall drop that word so imbedded 
in our postal laws and that of our ancestors beyond the sea, 
and adopt some unfamiliar, inferior, and in every sense am
biguous term to express the idea? ”

A further argument in support of the view we have asserted 
is found in the fact that the statute, after it has declared by 
enumeration, in the clause under consideration, what articles 
shall be non-mailable, adds a separate and distinct clause de-
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daring that “ every letter upon the envelope of which . . . 
indecent, lewd, obscene or lascivious delineations, epithets, 
terms or language may be written or printed . . . shall 
not be conveyed in the mails.” And the person knowingly or 
wilfully depositing the same in the mails “shall be deemed 
guilty of a misdemeanor,” etc. This distinctly additional 
clause, specifically designating and describing the particular 
class of letters which shall be non-mailable, clearly limits the 
inhibitions of the statute to that class of letters alone, whoso 
indecent matter is exposed on the envelope. It is an old and 
familiar rule that “ where there is, in the same statute, a par
ticular enactment, and also a general one, which, in its most 
comprehensive sense, would include what is embraced in the 
former, the particular enactment must be operative, and the 
general enactment must be taken to affect only such cases 
within its general language as are not within the provisions of 
the particular enactment.” Pretty v. Solly, 26 Beavan, 610, 
per Romilly, M. II. ; State v. Com'ri of Railroad Taxation, 37 
N". J. Law, 228. This rule applies wherever an act contains 
general provisibns and also special ones upon a subject, which, 
standing alone, the general provisions would include. Endlich 
on the Interpretation of Statutes, 560.

The decisions of the circuit court upon the question presented 
to us by this certificate have been conflicting. Those sustain
ing indictments in cases similar to this, hold that the term 
“ writing ” comprehends “letters,” and insist that even if the 
general phrase “ other publication ” is allowed to apply to the 
word, the sending or mailing of a letter by one person to an
other is a sufficient publication to bring a letter within the 
statute, as is held to be the case in an action of slander and 
libel.

The reply to this is, that the statute prohibits the convey
ance by mail of matter which is a publication before it is 
mailed, and not such as becomes a publication by reason of its 
being mailed.

Another argument on which indictments of this character 
have been sustained by some of the circuit courts is that a 
reasonable construction must be given the statute, and, it ‘be
ing evident that congress intended to exclude anything of an 
obscene character from thé mails, it is immaterial whether the
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thing prohibited is inside or outside of an envelope, and there
fore unreasonable to hold that congress intended not to allow 
a decent writing in an obscene envelope, but at the same time 
to allow obscene writing in a proper envelope. We recognize 
the value of the rule of construing statutes with reference to 
the evil they were designed to suppress as an important aid 
in ascertaining the meaning of language in them which is am
biguous, and equally susceptible of conflicting constructions. 
But this court has repeatedly held that this rule does not ap
ply to instances which are not embraced in the language 
employed in the statute, or implied from a fair interpretation 
of its context, even though they may involve the same mis
chief which the statute was designed to suppress. United 
States v. Sheldon, 2 Wheat., 119; United States v. Wiltberger,
5 Wheat., 76, 95; United Spates v. Morris, 14 Pet., 464, 475; 
United States v. Hartwell, 6 Wall., 385 ; United States v. Reese, 
92 U. S., 214.

But we cannot concede that the policy of the statute was 
so sweeping as the argument assumes. We think that its 
purpose was to purge the mails of obscene and indecent mat
ter as far as was consistent with the rights reserved to the 
people, and with a due regard to the security of private corre
spondence from examination. Ex farte Jackson, 96 U. S., 727. 
This object seems to have been accomplished by forbidding the 
use of the mails of books, pamphlets, pictures, papers, writ
ings and prints, and other publications of an indecent nature, 
and also to private letters and postal cards whereon the in
decent matter is exposed to the inspection of others than the 
person to whom the letter is written.

Ashurst, J., said in Jones v. Smart, 1 rf. R, 61 : “ It is 
safer to adopt what the legislature have actually said than to 
suppose what-'they meant to say.” In the Queensborough 
Cases, 1 Bligh, 497, Lord Redesdale said : “ The proper mode 
of disposing of difficulties arising from a liberal construc
tion is by an act of parliament, and not by the decision of 
the court.” Congress seems to have acted upon this idea; 
and if further arguments were needed in support of our view, 
it will be found, we think, in the fact that in an amendment 
to this statute passed - September 26, 1888 (25 Stat., 496, ch. 
1039), for the first time in the history of the postal service, the
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word letter was included in the list of articles made non-mail
able by reason of their obscene, lewd, lascivious or otherwise 
improper character. If letters were embraced in the statute on 
which this indictment was founded, why did congress consider 
it necessary to insert the specific word to designate them in 
1888? It must be that that body did not put the construc
tion on the proper statute claimed in behalf of the United 
States, else we have it doing a useless and vain act. But as 
the amendment of 1888 is not'involved in this case, no opin
ion is expressed as to whether the term ll letter,” as used 
therein, can, under a proper construction of that statute, be 
held to include a strictly private and sealed letter. With 
reference to the argument that the word writing occurs, in 
the legislation on this subject, as an amendment, wo have only 
to remark that the entire history of that legislation, so far 
from forming a basis for a different construction of this act, 
confirms it. The questions are therefore answered in the 
negative.

Sullivan v. The State.
(67 Mias., 346.)

Prize-fighting : Indictment.

1. As it is doubtful whether, to constitute a “ prize-fight," there mugt be
fighting in public, and as the act of Mississippi of March 7, 1883, mak
ing it “unlawful for any person to engage in%rize-fighting in this 
state," was intended to prohibit prize-fighting which is public in char
acter, and tends to disturb the peace, is not sufficient to indict under 
this statute by the use of statutory words only, but the facta which, if 
proved, would show the defendant to be guilty of the statutory offense 
must be charged.

2. The indictment must charge that the persons fought together, and
against each other, in order to constitute the offense of “engaging " in 
the fight, and an indictment which charges that 8. did unlawfully en
gage in a prize-fight with K., “to wit, did then and there entera ring, 
commonly called a ‘prize-ring,* and did then and there, in said ring, 
beat, strike and bruise said ” K., is defective, as the videlicet excludes 
the conclusion that K. fought

Appeal from circuit court, Marion county; S. II. Terrai, 
judge.

Calhoon <6 Green, for the appellant.
T. M. Miller, attorney-general, for the state.
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Cooper, J. The appellant has been convicted of the offense 
of prize-fighting, in violation of an act entitled “An act to 
prevent prize-fighting in this state, and for other purposes,” 
approved March 7,1882. The first section of the act declares 
that “it shall be unlawful for any persons to engage in prize- 
fighting in this state, and any persons engaging in such prize
fighting shall be deemed guilty of a misdemeanor,” etc. The 
indictment contains two counts—the first for a violation 
of the above statute, and the second for âfi assault and bat
tery. Appellant was acquitted under the second count, and 
convicted under the first. The defendant pleaded in abate
ment to the indictment, to which pleas demurrers were sus
tained; and, after conviction, ho moved in arrest of judgment, 
and for a new trial ; and, both motions being denied, he pros
ecutes this appeal.

So much of the indictment as is brought into review is as 
follows : i

“ The state of Mississippi, county of Marion. In the circuit 
court for the second judicial district of Marion county, at the 
special August term, 1889. The grand jurors of the state of 
Mississippi, upon their oaths, present that John L. Sullivan, in 
the second judicial district of Marion county, Mississippi, on 
the 8th day of July, A. D. 1889, by and in pursuance of a pre
vious appointment and arrangement made to meet and engage 
in a prize-fight with another person, to wit, with Jake Kilrain, 
did then and there, for a large sum of money, the exact 
amount of which i\to the grand jurors aforesaid unknown, 
did then and there, tlHwit, on the 8th day of July, 1889, in 
the second judicial district of Marion county, Mississippi, un
lawfully engage in a prize-fight with the said Jake Kilrain, 
tp wit, did then and there enter a ring, commonly called a 
1 prize-ring,’ and did then and there, in the said ring, beat, 
strike and bruise the said Jake Kilrain, against the peace and 
dignity of the state of Mississippi.

“ Jas. II. Neville, Dist. Atty.”
This count is fatally defective as one charging the appellant 

with the offense of prize-fighting. The statute neither defines 
the offense of prize-fighting, nor declares what act done shall 
be a violation of its provisions. The specific offense was un
known to the common law, the participants being only punish- 

42
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i
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able for an affray, riot, or assault and battery, according to 
the circumstances. In indictments for purely statutory of
fenses, it is sometimes sufficient to charge the offense by using 
only the words of the statute. This may be done whether the 
language of the statute is so specific as to give notice of the 
act made unlawful, and so exclusive as to flrcvcnt its applica
tion to any other acts than those made unlawful. Our statute 
against retailing (Code, § 1097) is an apt illustration of stat
utes of this character. It declares that “ it shall not be lawful 
for any person to sell any vinous or spirituous liquor in a less 
quantity than one gallon, without having first obtained a license 
in the manner directed by this act.” Here the nature and 
character of the prohibited act is clearly set out, and there is 
an exclusion of its application as to the only class of persons — 
licensed dealers — who may sell in the quantity Vapicd with
out guilt. But where the act prohibited does not clearly ap
pear from the language employed, or where, under certain 
circumstances, one may lawfully do the thing forbidden by 
the literal meaning of the words of the statute, it is not suffi
cient to indict by the use only of the statutory words. Under 
such circumstances, the indictment must charge, in apt lan
guage, the unlawful act that the defendant may be advised of 
the nature and character of the offense with which lie is 
charged, and that he may, by demurrer, take the opinion of 
the court whether the facts charged constitute an offense.

In Jesse v. State, 28 Miss., 100, the defendant had béen in
dicted under a statute which provided that “if any slave be 
guilty of burning any dwelling-house, store, cotton-house, gin 
or out-house, barn or stable,” etc. The indictment was in the 
words of the statute, and it was held insufficient, for the 
reason that the statute was intended to punish a Malicious 
burning only.

jlCstatute declared that, “ if any clerk of any court, or public 
officer, or any other person, shall wittingly make any false 
entry, or erase any word or letter, or change any record be
longing to any court or public office, whether in his keeping 
or not, he shall on conviction,” etc. Code 1880, § 2703. It 
was held that the purpose of the act was to prevent such 
change, erasure or false entry, to the end that some one might 
be thereby benefited or injured, as were intended or calculated
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to damnify some person, or benefit the person making it, and 
that an indictment which failed to aver such fact was fatally 
defective. Harrington v. State, 58 Miss., 490. The facts de
veloped on the trial of that case disclosed that the defendant, 
a clerk of the treasurer, erased the number of a warrant that 
had been erroneously entered on the treasurer’s books, and 
substituted the true number. These cases were decided on 
the ground that a person might, under circumstances, lawfully 
do the things forbidden in the most comprehensive manner 
by the mere letter of the statute. “ A verdict [of a jury] 
does nothing more than verify the facts charged, and, if these 
do not show the party guilty, he cannot be considered as hav
ing violated the statute.” Shaw, C. J., in Commonwealth v. 
Odlin, 23 Pick. (Mass.), 275.

Where, therefore, the language of the statute is broader 
than its purpose, and the indictment is in the words of the 
statute, it cannot be told whether the jury intend to find the 
defendant guilty of the act forbidden by the statute, or of 
those only within its literal but not its true construction. It 
is therefore necessary for the pleader to depart from the 
statute, and indict in words aptly charging an offense, in all 
cases in which the words of the statute do not in legal intend
ment import a particular offense certainly committed by any 
one who has violated its literal language.

The statute under consideration declares, in general terms, 
that it shall be “ unlawful for any person to engage in prize
fighting in this state.” What is a “prize-fight”.is not de
clared, but must be discovered by the courts from the known 
meaning of the terms used, and the evil intended to be pro
vided against. The meaning of “ to fight,” according to MA e fa
ster, is “ to strike or contend for victory in battle or in single 
combat; to attempt to defeat, subdue or destroy an enemy 
either by blows or weapons.” Worcester gives practically the 
same definition. “Prize” is defined by Worcester to be “a 
reward gained by contest or competition,” and by Webster as 
“that which is obtained against the competition of others ; 
anything carried off as the result or award of a contest.* 
Worcester defines “ prize-fighter” as “one who fights or boxes 
publicly for a reward,” and “prize-fighting” as “the act or the 
practice of fighting for a prize.” Webster definesprize-
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fighter ” as “ one who fights publicly for a reward,” and 
“ prize-fighting ” as “ fighting, especially boxing in public, for a 
reward or wager.” He defines “ prize-fight ” to be “ a contest in 
which the combatants fight for a reward or wager.” Worces
ter gives no definition of this word. It thus appears that, 
while these two lexicographers define a “prize-fighter” to be 
one who fights publicly for a reward, Worcester defines “prize
fighting” as the act of fighting for a prize, while Webster de
fines it as a ,fighting in public for a reward or wager, and 
prize-fight to be a contest in which the combatants fight for .a 
reward or wager. According to the lexicographers, it would 
seem to be left doubtful whether, to constitute a prize-fight, 
there must be a fighting in public. We think, however, that 
the evil sought to be protected against by the statute is the 
debasing and brutalizing practice of fighting in public places, 
or plaices to which the public or some part of it is admitted as 
spectators. The act was not passed in tenderness to those 
who participate in such contests, nor to afford them protec
tion by discouraging the practice. We must either construe 
the act as prohibiting all contests, whether public or private, 
where a prize or wager is determined by blows, or as intended 
to apply only where others than the contestants arc admitted 
spectators.

The second section of the act declares that, if death result 
from the fight, the party causing it shall be guilty of murder, 
or, if mayhem results, the punishment for that crime shall be 
inflicted. By the third section the aiders and abettors of such 
“prize-fighting” are declared guilty of a misdemeanor. These 
sections add strength to the conclusion which would properly 
be drawn from the first only, that the prize-fighting intended 
to be prohibited is that which is public in character and tends to 
disturb the peace and quiet of the community in which it oc
curs, and to debase not only the participants, but others who 
are admitted as spectators. A private contest between indi
viduals, whether amateurs or professional fighters or boxers, 
though it be for a prize or wager, would not be in violation 
of the particular statute under consideration, though the par
ticipants might be guilty of assault and battery or of gaming. 
A fight or contest under such circumstances would bo a fight, 
because a contest determinable by blows, and a prize-fight be-



V
l

SULLIVAN t'. THE STATE. * ()61

cause a prize or wager would be awarded to the victor; but it 
would not be a prize-fight within the meaning of the statute 
which prohibits such fights only as are offenses against public 
peace and order. Since, therefore, the appellant might fight 
for a prize under such circumstances as would not be violative 
of the statute, it is not sufficient to indict by the use of the 
statutory words only, but the facts which, if proved, show him 
to be guilty of the statutory offence must be charged.

The indictment is defective for another reason. The offense 
coin only exist where two persons engage in the unlawful act. 
The parties are severally guilty, but the guilt of each springs 
from the joint unlawful act. One man cannot commit the 
offense. The indictment in this case does not follow the usual 
form by charging that Sullivan and Kilrain fought together 
and against each other. It avers that Sullivan, “ in pursuance 
of a previous appointment and arrangement made to meet 
and engage in a prize-fight with Jake Kilrain for a large sum 
of money, did unlawfully engage in a prize-fight with the said 
Jake Kilrain, to wit, did then and there enter a ring, commonly 
called a ‘ prize-ring,’ and did then and there, in said ring, beat, 
strike and bruise the said Kilrain, against the peace and dig
nity of the state of Mississippi.” The clause preceding the 
videlicet, that Sullivan “ unlawfully did engage in a prize-fight 
with the said Jake Kilrain,” is the only portion of the indict
ment by which even an indirect charge is made that Kilrain 
did anything in the fight; and the pleader excludes the con
clusion that he did fight by setting out, under the videlicet, 
how Sullivan so engaged in a prize-fight, viz., by going into a 
prize-ring, and then and there beating Jake Kilrain. The 
common office of a videlicet is to state time, place or manner 
which are not of the essence of the matter in issue, and thereby 
to relieve the party of the duty of proving theTallegation 
strictly as made; but it may be, and is frequently, used as 
particularizing the more general antecedent matter. “ A vi
delicet',” says Lord Hobart, “is a kind of interpreter. Her 
natural and proper use is to particularize that that is before 
general.” It may work a restriction when the former words 
arc not express and special, but so indifferent as they may re
ceive such restriction without apparent injury, though these
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former words, by construction of law, would have had a larger 
sense if the videlicet had not been. Stukeley v. Butler, Hob., 
172; Dakin's Case, 3 Saund.^ 290, note a. “If a party, in 

-pleading, use a generic term, comprising, therefore, many spe
cies or particulars, and afterwards use an averment defining 
which particular or species of the number he insists on, he is 
tied up to that particular one. [The reason may be, because 
he leads his adversary to suppose he only means to rely on 
that, who therefore confines his proof accordingly.]” Harris 
v. Mantle\ 3 T. R, 307 ; King v. Perrott, 2 Mau. & Sel., 379 ; 
Com. Dig., tit. “ Pleader,” ch. 22. “ Every indictment ought 
to be so framed as to convey to the party charged a certain 
knowledge of the crime imputed to him. If expressions are 
used which leave it in doubt whether all of several facts, or 
some only, are charged against him, subsequent averments 
must be used defining and tying up this generality.” Com. 
Dig., tit. “ Pleader,” ch. 22.

In Mallett v. Stevenson, 26 Conn., 428, a warrant had issued 
commanding the officer to seize “ certain intoxicating liquors, 
to wit, several casks of French brandy, containing twenty-five 
gallons, more or less, several casks of gin, containing twenty- 
five gallons, more or less, and several casks of intoxicating 
wines, containing twenty-five gallons, more or less.” The of
ficer seized some French brandy, and also a quantity of rum, 
cider, brandy and pale brandy. It was held that the warrant 
did not justify the seizure of the latter articles. The court 
said : “ ‘ Intoxicating liquors ’ is the name of a genus, of which 
brandy, gin, etc., are- species ; and, although we agree with the 
judge who tried the cause that the particular species of liquor, 
when the species is unknown, need not be stated in the com
plaint or warrant, yet the objection in this case is, not that all 
the liquors seized wjsre not designated by their specific names, 
but that the genericlname, 1 intoxicating liquors,’ was by the 
videlicet restricted to the species particularly described under 
it, so that no intoxicating liquors besides those designated by 
their specific names were complained of or proceeded against 
under any name, general or specific.”

In Harris v. Mantle, 3 T. II., 307, breach of covenant Was 
assigned “ that the defendant had not used a farm in an hus-
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bandlike manner, but, oil tl;o contrary, has committed waste.” 
Held, that plaintiff could not give in evidence defendant’s un
husbandlike use, if it did not amount to waste.

\\ here the matter staged under the videlicet is immaterial, 
it may be rejected as surplusage. But, where the precise time 
is the very point and gist of the cause, there the time alleged 
by the videlicet is conclusive and traversable, and it shall be in
tended to bo the Aruo time, and no other, and, if impossible or 
repifgnant to the premises, will vitiate the plea; if true, will 
support the defense. Blackstone, in argument in Bishop of 
FAncbln v. Wolferstan, 1 W. Bl., 495. “ And the distinction 
seems equally to apply to every other matter which comes 
under the videlicet.” Note to Dakin's Case, 3 Saund., 290;
1 Bish. Cr.^Prog § 406.

If the averment of the indictment had been that Sullivan 
and Kilrain “ fought together and against each other,” the 
allegation under the videlicet might be referred to Sullivan’s 
action in such light. But, as we have said, the antecedAt 
clause only states that Sullivan fought with Kilrain, and the 
videlicet explains and particularizes the whole of the previous" 
averment, by showing how he “ fought with him.” So read, 
the indictment is as though the pleader had said that Sullivan 
engaged in a prize-fight with Kilrain by going into a prize
ring, and there beating and bruising him. This avers the sev
eral act of Sullivan to constitute a prize-fight; and, in the 
nature of things, that cannot be. As we have said, the par
ties in a prize-fight are severally guilty, but the guilt of each 
must arise from the joint act of two.

The present indictment illustrates the wisdom of the advice 
given by Mr. Bishop, “ to have nothing to do with the videli
cet, unless in exceptional circumstances.”

The demurrer to the pleas in abatement should have been 
extended to the indictment, and the first count of the indict
ment quashed.

The judgment is reversed, the first count of the indictment 
quashed, and the appellant held to answer at the next term of 
the circuit court of Marion county such indictment as may bo 
preferred against him.

Note.— Nature of offense.— Persons who "agree to enter into a pugilistic 
encounter may be bound over to keep the peace and also held for conspir-
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acy. It will not avail them to pretend that the contest was to be for sci
entific “ points ” only when the evidence shows a real fight was ip tended. 
Com. v. Sullivan and McCaffery, 16 W. N. C., 14 (Phila.). But a conviction 
under a statute prohibiting prize-fighting is unwarranted where no prize 
was to be given the winner and the contest was simply for “points.” Peo
ple v. Floss, 7 N. Y. S., 504.

Reynolds v. State.

(27 Neb., 90.)

Rape: Necessity of caution from the court — Consent given after assault.

1. In a prosecution for rape there was a conflict in the testimony as to the
resistance of the prosecutrix, and also ns to the resort to force by the 
accused, i The latter a°ked an instruction in substance cautioning the 
jury agi»nst prejudice which was liable to be aroused against the ac
cused byauseof the heinous nature of the charge, and to call their at
tention toTR difficulty of defending against the accusation ; and that if 
the carnal knowledge while she had the power to resist was with the 
voluntary cotisent of the woman, no matter how tardily given or how 
much force had previously been employed, it was no rape. Held, tbe 
instructions asked should have been given.

2. Objections were predicated on certain testimony of an expert, but it ap
peared from the record that the testimony objected to had been first 
drawn out on cross-examination by the attorney for the prisoner. Held, 
tliat the objections could not be considered.

Error from district court of Saunders county ; Marshall, 
judge.

Hamilton ife Trevitt, for plaintiff in error.
The Attorney-General, for the state.

Maxwell, J. An information was filed against the plaintiff 
in error in the district court of Saunders county, charging him 
with the crime of rape, and on the trial he was found guilty, 
and sentenced to imprisonment in the penitentiary for four 
years. A largo number of errors are assigned in this court, 
most of which it is unnecessary to notice. The evidence of the 
prosecuting witness was received through the aid of an inter
preter, and, while it may be true, in its principal features, the 
examination was conducted in such a manner as practically to 
put words in the witness’ mouth. No objection seems to have
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been made to this mode of conducting the examination, and it 
is\not ground of error ; but as there must be a new trial, and 
it is evident that the witness has a considerable knowledge of 
the English language, an effort should be made to take her 
testimony without the intervention of an interpreter, and as 
far as possible requiretiier to narrate the facts.

The plaintiff in erny* asked the court to give the following 
instruction, which was refused: “(1) The charge made against 
the defendant is in its nature a môst heinous one, and well cal
culated to create strong prejudice against the accused, and the 
attention of the jury is directed to the difficulty, growing out 
of the nat ure of the usual circumstances of the crime, in de
fending against the «accusation of rape. So you, the jury, must 
carefully consider all the evidence in the case, and the law 
given you by the court in making up your verdict. You must 
find on the part of the woman not merely a passive policy or 
equivocal submission to the defendant ; such resistance will not 
do. Voluntary submission by the woman, while she has power 
to resist, no matter how reluctantly yielded, removes from the 
.act an essential element of the crime of rape. If the carnal 
knowledge was with the voluntary consent of the woman, no 
matter how tardily given, or how much force had theretofore 
been employed, it is not rape.” In Conners v. State, 47 Wis., 
523, Judge Lyon, in delivering the opinion of the court, said 
of an instruction substantially like the one asked in this case: 
“ The charge given by the learned circuit judge to the jury 
contains a correct statement of the law of the case, as far as it 
goes, but it does not contain the substance of the rejected in
structions. It fails to caution the jury that prejudice was lia
ble to be aroused against the accused because of the heinous 
nature of the crime charged in the information, or to call their 
attention to the difficulty, growing out of the nature and 
usual incidents of the crime, of defending against an «accusa
tion of rape. It did not press upon their attention the principle 
or rule that voluntary submission by the woman while she 
has power to resist, no matter how reluctantly yielded, re
moves from the act an essential element of the crime of rape. 
The jury were not expressly told that if the carnal knowledge 
was with the voluntary consent of the woman, no matter how 
tardily given, or how much force had theretofore been era-
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ployed, it is no rape. And, lastly, the jury were not instructed 
that proof of the good reputation of the accused as a peace
able and law-abiding citizen (and such proof was given on the 
trial) was entitled to some weight in his favor, especially if 
there were circumstances proved on the trial upon which a 
doubt of his guilt might be predicated. The proposed in
structions are not very accurately drawn, but they aim to state 
the above propositions, all of which are well-established rules 
of law.” This, we think, is a correct view of the law. The 
fact that the charge itself will frequently raise a clamor 
among ignorant and easily biased persons has been recognized 
by fair-minded judges and law-writers from the time of Chief 
Justice Hale, at least, until the present time. Even that emi
nent and impartial judge seems to have given but little 
thought to the care required in trying this class of cases until 
a case came before him where three witnesses, including the 
prosecutrix, swore positively to the commission of the act, 
which, upon inspection of the accused, it appeared that ho 
could not have committed. Other cases are also mentioned. 
He says: “ I only mention these instances that we may be the 
more cautious upon trials of offenses of this nature, wherein 
the court and jury may with so much ease be imposed upon, 
without great care and vigilance.” 1 Hale, P. C., 633 (Ed. 
1778). In Oleson v. State, 11 Neb., 330, it was held that where 
the prosecutrix was conscious, and had possession of her 
natural, mental and physical powers, and was not terrified by 
threats, or in such a position that resistance would be useless, 
it must appear that she resisted to the extent of lier ability. 
In Mathews v. State, 19 Neb., 330, the authorities of this 
this and other states were reviewed, and the doctrine of Ole- 
son v. State affirmed. The case of State v. Burydorf, 53 Mo., 
65, resembles in some of its features that under consideration, 
and it was held that a “ passive policy — a mere half-way case — 
will not do.” To the same effect are People v. Abbott, 19 
Wend., 194; Whittaker v. State., 50 Wis., 518; Moran v. People, 
25 Mich., 356; Whitney v. State, 35 Ind., 506; People v. Brown, 
47 Cal., 447 ; Taylor v. State, 50 Ga., 79. The case should bo 
so submitted to the jury as to enable it to consider all the evi
dence, and determine therefrom the question of the guilt or 
innocence of the accused.
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Objection is made to certain questions asked Dr. Mansfelde 
as an expert, rit is sufficient to say that the questions ob
jected to were in the first instance asked by the attorneys for 
the plaintiff in error, and therefore they cannot predicate er
ror thereon. As there must be a new trial, we will not dis
cuss the testimony in the case. The judgment of the district 
court is reversed, and the cause remanded for a new trial. The 
other judges concur.

Note.— Nature of offense.— As Lord Hale says, the charge of rape “is 
easily made, hard to be proved and still harder to be defended against by 
one ever so innocent" The atrocity of the crime sends the testimony of the 
accused to the jury tinged with some of its own blackness, and sympathy 
for the supposed victim very often gives to her evidence an undue weight 
So the courts and sometimes the legislatures bave taken precautions con
cerning the proof necessary to convict in this class of cases, and have re
quired greater circumspection to be exercised than in any other. Thus, it 
the prosecutrix does not complain of the outrage within a short time after 
its commission, it is a circumstance which may be considered for the de
fendant On the other hand, if - complamt were at once made it may be 
considered as a circumstance tending to show his guilt 2 Roscoe’s Crim. 
Ev., 1122. Even that she appeared with disheveled hair, frightened appear
ance, red face and swollen eyes, and testimony of her crying shortly after 
tlie occurrence, is competent; but not that two days after she attempted 
suicide» Peo< le v. Batterson, 2 N. Y. S., 375. But if this complaint be not 
made promptly the delay calls for explanation before the courts will receive 
it. State v. Niles, 47 Vt, 82 ; People v. Gage. 62 Mich., 271. In spine states, 
as in Iowa, the law requires that a prosecutrix shall be corroborated by other 
testimony connecting the defendant with the commission of the offense. 
But this provision of the statute is confined to the crime in question and is 
not applicable to an assault with intent to commit rape. State v. Hatfield, 
75 Iowa, 502. It may also be shown that the general reputation of the 
prosecutrix for chastity is bad. Hoods v. People, 55 N. Y„ 515; State v. 
Murray, 03 N. C„ 31 ; OkQuirk v. State, 84 Ala, 435. So previous acts of 
intercourse with the defendant may be shown. People v. Glover, 71 Mich., 
303. And also the former relations existing between the parties. Hall v. 
The People, 47 Mich., 630 ; S. C„ 8 Greenl., 214 ; State r. McCaffrey, 63 Iowa, 
479. It may be shown, too, that the defendantTifls committed this crime on 
the same person at other times. State v. Parrish, 104 N. C., 679. It has 
even been held that the declaration by a female that she had had sexual 
intercourse with a certain man, and would have it again, notwithstanding 
what other people might say, made to a witness who had seen the conduct 
and actions of the woman and man a short time before^ he committed, as 
alleged, a rape on her, are admissible in evidence in a prbsecution for the 
alleged offense, though made subsequent to the time of the commission 
thereof. State t’. Cook, 65 Iowa, 560. But her statements as to intercourse 
with others are inadmissible. State v. McLean, 71 Mich., 309. So, also, it is
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permissible to show that she was in the habit of receiving men at her dwell
ing for promiscuous intercourse. Woods v. People, 55 N. Y., 515.

Consent.— The mere fact that a woman is weak-minded does not disable 
her from consenting to the act ; for a woman with a less degree of intelli
gence than is requisite to make a contract may consent to carnal intercourse, 
so that the act will not be rape. And the consent given may lie implied as 
well as express, and the defendant would be justified in assuming the exist
ence of such consent if the conduct of the prosecutrix towards him at the 
time of the occurrence was of such a nature as to create in his mind the 
honest and reasonable belief thatshe had consented by yielding her free will 
to the commission of the act McQuirk v. The State, supra.

“ Wherever there is a carnal connection, and no consent in fact fraudu
lently obtained or otherwise, there is evidently, in the wrongful act itself, all 
the force which the law demands as an element of the crime. In the ordi
nary case, when the woman is awake, of mature years, of sound mind, 
and not in fear, a failure to oppose the carnal act is consent And it has 
been held that though she objects verbally, if she makes no outcry aud no 
resistance, she by her conduct consents and the carnal act is no rape in the 
man ; and the jury must lie satisfied that she resisted the man to the extent 
of her ability ; that the resistance must be up to the point of being over|>ow- 
ered by actual force, or of inability, from loss of strength, longer to resist ; 
or that resistance is dangerous or absolutely useless ; or there must be dread 
or fear of death ; that the will of the woman must oppose the act, and that 
any inclinatian favoring it is fatal to the prosecution.

“ While, on the other liand, it has been held that, in this age, to compel a 
frail woman or girl of fourteen to abandon her reason and measure all her 
strength with a robust man, knowing the effect will be to make her present 
deplorable condition the more wretched, yet not to preserve her virtue, on 
pain of being otherwise deemed a prostitute instead of the victim of an out
rage, is asking too much of virtue and giving too much to vice. The law 
requires tliat the unlawful carnal knowledge shall be against her will She 
must resist, and her resistance must not be a mere pretense, but must be in 
good faith. She must not consent If she consent before the act it will not 
be rape. But as to this consent we may observe that it must be a consent 
not controlled and dominated by fear.

“ If the girl is very young and of a mind not enlightened on the question, 
this consideration will lead the court to demand less clear opiiosition than 
in the case of an older and more intelligent female, or even lead to a convic
tion where there was no ap|*arent opjxwition. A consent induced by fear of 
bodily harm or personal violence is no consent ; and though a man lay no 
hands on a woman, yet if by an array of physical force he so overpowers 
her mind that she dare not resist, he is guilty of rape by having the unlaw
ful intercourse." Baity r. The Commonwealth, 82 Va., 107 ; S. C„ 8 Am. St. R, 
87. See, also, caste cited in each volume of this series and the notes thereto.
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State v. Cunningham.
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(too Mo., 382.)

Rape : Consent — treat mind — Capacity for consent — Jurors.

1. The evidence showed that the prosecutrix, while mentally weak, was not
insane, hut was able to attend to her household duties. About dark 
defendant entered her house, dragged her out, despite her resistance 
and protests, placed her in a wagon, which was driven by another man, 
lay down with her, and covered her and himself up with a tarpaulin. 
After driving for some tune, they stopped at a saloon about two hours, 
prosecutrix remaining in the wagon in a state of apparent unconscious
ness. Defendant then had intercourse with her. She appeared during 
all the time to be dazed, and was in an advanced state of pregnancy. 
After delivery she became insane, and hence unable to testify. Held 
that, though it did not appear that she resisted or that force was used 
when intercourse was effected, the evidence showed want of her con
sent ; as resistance and force are only facts bearing on the question of 
consent, and, in case of mental weakness, less evidence of want of con
sent is necessary than where the female is of sound mind.

2. A juror stated on his voir dire that he did not know the defendant or
the prosecutrix, but remembered reading of the case when it occurred, 
and thought it a hard case, and could not say that he had no opinion 
in the case, but that his opinion would not prejudice him as a juror. On 
cross-examination he said that the newspaper report produced an opin
ion in his mind, which could be only removed by evidence, and that 
the defendant would have to prove his innocence. On re-examination 
he said that if the newspaper report were shown to be true he would 
retain his opinion, but that if the facts were shown to be different ho 
would arrive at a different conclusion. If sworn as a juror, he would 
be governed only by the evidence, and would pay no attention to what 
he had read ; that his attention would be drawn from the newspaper 
account, and that he could give defendant a fair trial. Held, con
struing his whole examination together, he was qualified. It being a 
question of fact, all doubts should be resolved favorably to the finding 
of the trial court, and as it did not clearly appear that the juror had 
such an opinion as to bias his mind, the decision favorable to his com
petency should be sustained.

Sherwood, J., dissenting. 1

Error to St. Louis criminal court ; James C. Normilc, judge. 
Thomas Cunningham was indicted for, and tried and con

victed of, rape, and sentenced to confinement in the peniten
tiary for fifteen years. lie brings error.

C. P. d- J. D. Johnson and Silver tfe Brown, for plaintiff in 
error.

John M. Wood, attorney-general, and J. G. Lodge, for the state.
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Black, J. The defendant was convicted of rape, committed 
upon the person of Mrs. Gutting. Objections were made to 
several jurors for cause ; and, as the ruling of the trial court 
upon the qualification of Mr. Worsey presents the strongest 
case in favor of defendant’s objefcjtions, the examination of the 
other jurors need not be set out. This juror, upon his ex
amination by the state, testified : “ I do not know the defend
ant, nor do I know Mr. or Mrs. Gutting. I remember of 
reading of the case in the newspaper shortly after the affair 
occurred. I thought it was a pretty hard case. I can’t say 
but I have an opinion about the case. It would not prejudice 
me in the trial." By countel for defendant: “ Question. You 
did form some opinion at thç time of the occurrence, did you, 
when you read it in the newspaper? Answer. Well, I thought 
it was a kind of a hard case, of course. Q. And you formed 
an opinion that it was a hard case? A. At that time; yes, 
sir. Q. Well, you have nothing to change the opinion, have 
you? A. Never thought of it since. Q. You have got that 
opinion yet? A. Well, I have got that opinion yet, as I read 
it in the paper; if evidence is proved to the contrary, I can 
give a just verdict. Q. In other words, if you went on the 
jury you would have to have evidence to change that opinion 
you have formed? A. Yes, sir. Q. If you were to take your 
seat now, you would have a bias or prejudice in your mind? 
A. Yes, sir. Q. A bias and prejudice that would require evi
dence to remove? A. Yes, sir. Q. In other words, the de
fendant would have to prove that he was innocent? A. Yes, 
sir.” He states on re-examination by the state, what he means 
is that if the newspaper report is shown to be true then he 
would retain the opinion he had formed ; but, if the evidence 
showed another state of facts, he would arrive at a different 
conclusion. By the court: “ Question. Have you any preju
dice in the case that would prevent you from giving him a 
fair trial? Answer. Nothing to prevent me from giving him 
a fair trial. Q. Then would or would you not pay any atten
tion to what you read in the paper? A. No, sir, If I am 
employed as a juror, it would take my attention from the 
paper. If I am sitting as a juror, I judge by what is put 
forth. Q. In the court-room? A. Yes, sir." In answer to 
other questions, he says he could and would be guided by the



STATE v. CUNNINGHAM. 671

evidence advanced on the trial. The examination of this juror 
is lengthy, but the foregoing presents the essential parts of it.

The statute provides that a juror ma)r be sworn, though he 
has formed an opinion, if it be founded on rumor and newspaper 
reports, and be such as not to prejudice or bias his mind. The 
rule repeatedly asserted under the statute is, in substance, 
this : A juror who states on his examination that he has formed 
and expressed an opinion as to the guilt or innocence of 
the accused, and that opinion has been formed from rumor or 
newspaper reports, and that it would require evidence to re
move the opinion, is not an incompetent juror; provided it 
shall appear to the satisfaction of the court that such opinion 
will readily yield to the evidence in the case, and that the 
juror will determine the issues upon the evidence adduced in 
court, free from bias. State v. Walton, 74 Mo., 271, and cases 
cited; State v. Bryant, 93 Mo., 302. This rule, so often as
serted by this court, is in accord with that where it is said: 
“ The true doctrine is that if the juror’s conceptions are not 
fixed and settled, nor warped by prejudice, but are only such 
as would naturally spring from public rumor or newspaper 
report, and his mind is open to the impressions it may receive 
on the trial, so as to be convinced according to the law and 
the testimony, he is not incompetent.” 2 G rah. & W., New 
Trials, 378. Now, the opinion of the juror in this case was 
based upon what he had read in the paper over a year before 
the trial, since which time Jie had not thought of the matter. 
There is but one question left, and that is whether it appears 
the opinion thus formed is such as not to bias his mind in the 
trial of the case. Does it appear that the opinion is one which 
will readily yield to the evidence? This question, it may be 
observed, in the first place, is to be tried by the trial court as 
a question of fact ; and the finding of the trial court ought not 
to be disturbed, unless it is clearly against the evidence. All 
doubts should be resolved in favor of the finding of the trial 
court. McCarthy v. Railroad Co., 92 Mo., 536. Moreover, 
the question as to the qualification of the jurbr must be de 
termined, not from a few catch-words drawn from him by a 
series of questions, but from his whole examination, including 
his demeanor while on the witness-stand. When he says he 
would have a prejudice and bias which it would take evidence
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to remove, and the defendant would have to prove his inno
cence, he is evidently speaking of the case on the supposition 
that the circumstances as stated in the newspaper report should 
turn out to be true. His attention is called to the newspaper 
account, his opinion thereon, and then the direct and leading 
questions are asked which bring out the statements. When 
he is given an opportunity to make a full explanation, it ap
pears he has no bias at all. He understood it to be his duty 
to disregard the newspaper reports, and this he says he could 
and would do. His notions of the case were nothing more 
than such as any one would form from reading a newspaper 
report, and it is but common information that such reports 
have little or no influence upon a fair-minded man when he is 
called upon to determine the fact in the light of evidence 
given under oath. If such a juror is to be rejected, it must be 
because he is ,an intelligent, honest, fair-minded man, and not 
because he has any opinion which would in the least sway his 
mind from an impartial consideration of the evidence.

2. Mrs. Gutting resided on an out-street in the city of St. Louis, 
with her husband and two children. She had been subject to 
aberrations of the mind for four or five years, and for two 
years prjt>r to the occasion in question she had, according to 
the testimony of her husband, spells two or three times a week, 
when spe imagined the persons who came to the house came 
there /o steal or carry off their property. In other respects t 
she appeared to be well, and at all times attended to her house
hold duties, taking care of the children. On the 7th Decem
ber, 1886, she prepared breakfast for her husband as usual, 
and he left for his work. Cunningham, the defendant, was a 
street-vendor of produce, and in that capacity had been at the 
house on several occasions. About 6 o’clock in the evening 
of" the day last mentioned he and Maher went to the house 
with a two-horse wagon, having high sideboards, but no cover. 
According to thccGdence of Maher, who was jointly indicted 
with defendant, he to the house to sell some butter, but 
did not go in. Defendant then left the wagon, and went into 
the house, and closed the door after him, and in a few minutes 
ame out, dragging Mrs. Gutting by the arms. She had no 
overing- on her head, and only a pair of stockings on her feet. 

In the struggle they fell down at the yard fence, when defend-
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ant raised her up, took her to the wagon, placed her feet on 
the hub, and thep threw her over into the wagon. The de
fendant got in, and threw a tarpaulin over her and himself, 
and told Maher to drive on, which he did. She appeared to 
be dazed, and sAid : “ What have I done? What is this for? ” 
Another witness, who was lifty yards distant, says he saw the 
wagon in the road at the house, and heard the woman say: 
“ I won’t/’ That it was dark, and he heard and saw nothing 
more. Maher drove about a half mile, and stopped at a Saloon, 
at what is called\the “ Half-Way House.” He says he went 
into the saloon, leaving defendant and Mrs. Gutting under the* 
tarpaulin, and that defendant came into the saloon in^fcen or 
fifteen minutes. They remained at the salooryafjout two 
hours, drinking with five or six other peddle 1% Other evi
dence is that these peddlers, at the invitation of defendant, 
went to the wagon, one after another, and returned with straw 
on their clothes. Cine witness says the woman was lying 
down in the wagonJinotionless, and apparently in a state of 
unconsciousness. Tliis shameful conduct over, Maher and de
fendant drove wdgy about two miles, and the evidence of 
Maher is to the effect that on this drive defepdant had inter
course with her. She said on this drive threë or four times 
she wanted to go home. Maher drove back, but not to the 
house, and she found her way home. Defendant was then in 
a drunken stupor. Mrs. Gutting was alone when carried away 
bf these nym. She was then in the ninth month of pregnancy, 
and in twelve days gave birth to a child, since which time she 
has been wholly insane. Her husband says she came home 
about half-past 12, in a bewildered state of mind. She gave 
a broken account of what had happened, and did not know 
that any great wrong had been done. She was still without 
covering op/fier head and feet, though the weather was cold.

' * fix to ten black marks, having
the appearance on finger-nyfks. 
own behalf, says lWdnjjdt beer

Defendant, testifying in his
own behalf, says lWdnjjdC beer with Mrs. Gutting on a for
mer occasion when lie stopped at the house ; that on the even
ing m question she wanted beer, and got into the wagon of 
her own accord to go to the Mount Pleasant House for that 
purpose, but they stopped at the Half-Way House. He says 
she was a good woman, and he had no intercourse with her,
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with or without force, and that he made no improper pro
posals to her.

The objection made that it does not appear that force was 
used by the defendant, or that there was resistance on the 
part of the woman, cannot bo sustained. The state must, of 
course, show force used on the part of the defendant, and 
that the woman did not consent. These questions of fact are 
interwoven, and the one is somewhat dependent upon the 
other. Whether the woman did or did not consent to the act 
is, in most cases, to be inferred from the surrounding circum
stances ; and hence resistance or want of resistance becomes 
an important element in the evidence. So the resistance to 
be expected depends much upon the physical and mental 
strength of the woman. The distinction between the facts 
to be proved and the evidence adduced in proof of them 
should be kept in mind. The importance of resistance is 
simply to show two elements in the crime,— carnal knowledge 
by force by one of the parties, and non-consent thereto by 
the other. State v. Shields, 45 Conn., 264. According to 
Com. v. McDonald, 110 Mass., 405, the act must have been 
done without the woman's consent, and there must have been 
sufficient force used by the accused to enable hint to accom- 

, plish his purpose, and when these facts are made to appear 
sufficient force has been shown. The case of People v. Cross- 
well, 13 Mich., 427, holds, and only holds, that when a man 
had connection with a woman of mature years, of good size 
and strength, who was in a state of dementia, not idiotic, but ap
proaching to it, and’no fraud or force was used, it was not rape. 
The evidence in the present case tends to show that Mrs. 
Gutting, though not insane, was of a weak mind. She was 
dragged from her house, and forced into the wagon, and car
ried off. It tends to show that she did resist until thrown into 
the wagon. There is Abundant evidence of force, and that 
she did not consent to the outrage. .,

But, conceding all this, it is next urged that the crime was 
not committed when tile force was used, and that the subse
quent conduct, of the woman furnishes conclusive evidence of 
acquiescence <^fPher part. It is doubtless true, as a proposi
tion of law, that if "consent is givenVijfter the assault, and be
fore the act is completed by penmution, it will not be
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rape. But a consent induced by fear of personal violence is 
no consent. 2 Bish. Grim. Law (7th ed.), § 1125. Submis
sion from fear, or because the mind of the woman is overcome 
by fright, is no consent. Me Quirk v. Stair, 84 Ala., 335. 
Though tho witness Maher says Mrs. Gutting, during the 
drive to the saloon, made no outcry or resistance that he saw 
or heard, yet ho says she and the defendant were covered up 
from his view, and that she, to use his language, appeared to 
be dazed when thrown into tho wagon. Other evidence tends 
to show that while in the wagon at the saloon she was uncon
scious, and after leaving that place she wanted to go home. 
All this evidence tends to show that she was overpowered 
by the first brutal assault ; ydnd, if that be the fact, then her 
subsequent conduct falls far short of showing consent. On 
tho contrary, tho evident», as a whole, tends to show that she 
did not consent, and whether stio did or not was a question 
for the jury to determine. Nor do we agree to the proposi
tion advanced by counsel for the defendant that there is no 
evidence of rape, except upon tho theory that Mrs. Gutting 
was so insane as to be incapable of giving her consent. She 
was, beyond all doubt, a woman of a weak and a disordered 
mind, but she had the mental capacity to attend to her house
hold duties at all times, cared for her small children, and vis
ited acquaintances with her husband. The mere fact that a 
woman is weak-minded does not disable her from consenting 
to the act. McQuirk v. State, supra.' “A woman with less 
intellect than is required to make a contract may so consent 
to a carnal connection that it will not be rape in the man.” 
2 Bisli. Grim. Law (6th ed.), § 1121. So long as the woman 
is capable of consenting, and does consent, the act is not rape, 
and this is true though the man may know that she is of 
weak intellect. All the evidence tends to show that Mrs. 
Gutting did have, when first assaulted, tho strength of mind 
to consent or dissent, and there was no error in placing the 
case before the jury on that theory. Had this not been done, 
it is quite clear the defendant would be demanding a reversal 
on that account.

At the close of the evidence the court inquired if there 
were any instructions that either side sjmcially craved, and 
counsel on both sides made a negative reply. Thereupon the
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court, it is conceded, gave such instructions as are usually 
given in cases of rape. But it is now urged that the court 
erred because it did not, of its own motion, submit the ques
tion of the sanity of Mrs. Gutting to the jury, and in not in
structing the jury that if she was insane the defendant could 
not be convicted, unless it also appeared that he knew she was 
incapable of giving her consent. Our statute provides that 
“every person who shall be convicted of rape, . . . by for
cibly ravishing any woman of the age of twelve years or up
wards, shall be punished,” etc. R S. 1879, sec. 1253. “ Rape” is 
generally defined to be the carnal knowledge of a woman by 
force and against her will. This and like definitions are com
piled from the English statutes, and some text-writers hold 
that it is erroneous, in thaMhe words “without her consent” 
shall be used instead of “ against her will.” 2 Bish. Grim. Law 
(7th cd.), §§ 1114, 1115. Wharton says : “The term ‘ against 
her will ’ was used in the old statutes convertibly with 1 with
out her consent,’ and it may now be received as settled law 
that rape is proved when carnal intercourse is effected with a 
woman without her consent, although no positive resistance 
of the will can be shown.” 1 Whart. Grim. Law (9th ed.), 
§ 556. Carnal knowledge of a woman by force and without 
her consent is rape. Commonwealth v. Burke, 105 Mass., 377 ; 
Reg. v. Fletcher, 8 Cox, Crim. Cas., 131 ; Queen v. Ryan, 2 
Cox, Grim. Cas., 115; Reg. v. Jones, 4 Law T. (N. S.), 154. 
“From this,” says Wharton, “it follows that carnal knowl
edge with a woman incapable, from mental disorder (whether 
that disease be idiocy or mania), of giving consent, is rape.” 
1 Whart. Crim. Law (9th ed.), § 560. To constitute rape, the 
act must be intended to be done with force, a^d without the 
woman’s consent ; and, if done with these intentional ele
ments, it can make no difference that the woman was insane, 
and that the accused did not know she was incapable of giv
ing her consent. Unless this is so, an insane woman or an 
idiot is at a great disadvantage in the hands of a ravisher. 
But if the man does not know that the woman is non compos, 
and from her conduct is led to believe he has her consent, we 
do not see how the act can be rape. But in this case there is 
no evidence tending to show that the accused had intercourse 
with Mrs. Gutting upon the mistaken belief that he had her
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consent. His evidence is a denial that he had intercourse 
with her at all, or made any proposal to her to that end. The 
state s evidence,-if worthy of belief, shows that this woman 
was forcibly and intentionally ravished. No such defense as 
that now suggested was thought of on trial, or the defend
ant’s able counsel would have suggested it to the court. There 
is no evidence upon which to base it. Indeed, under the 
authorities before cited, it might well be said that there is no 
evidence tending to show that the woman was incapable of 
giving her consent when first assaulted. The judgment is 
therefore affirmed. .

Ray, C. J., absent. Siikrwood, J., dissents. The other 
judges concur. •' •

Brown v. The State. 

(27 Tex. App„ $30.)

Rape : Assault to ravish — Instructions as to intent to use fores.

Penal Code of Texas, article 529, having defined “ force,” for the purpose of 
a prosecution for rape, where the use of force is relied on for a convic
tion, as such as may reasonably be supposed sufficient to overcome re
sistance, taking into consideration the relative strength of the parties 
and other circumstances of the case, an assault with intent to commit 
rape by force can only be committed where there was an intent to use 
the amount of force indicated by such statute, and in a prosecution for 
such an assault the failure of the court to so charge is error.

Willson, J., dissenting.

Appeal from the district court of Galveston county.

IF. A Wilson, for the appellant.
Assistant Attorney-General Davidson, for the state.

Hurt, J. This conviction was for an assault with intent to 
rape. As presented by tlie facts, an issue in the case was the 
intention of the appellant. DuLhe intend to have carnal 
knowledge of Katie Ford by force or with her consent l The 
indictment alleges that the assault to rape was by force, 
threats and fraud. Threats and fraud are eliminated from
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the case, because there was no proof of either. The state’s 
case, then, is an assault with intent ‘to rape by force, and to 
warrant conviction the evidence must show force, and this 
force must be of a certain character, viz. : “ Such as might 
reasonably be supposed sufficient to overcome resistance, tak
ing into consideration the relative strength of the parties and 
other circumstances of the case.” Penal Code, art. 529. This 
article constitutes a part of the definition of “ rape ” or “ as
sault to rape,” when force is relied on for conviction. Make 
this provision a component part of article 528 of the Penal 
Code, and we would have this definition of “rape:” “Rape” 
is the carnal knowledge of a woman, without her consent, ob
tained by such force as might reasonably be supposed suffi
cient to overcome resistance, taking into consideration the 
relative strength of the parties and the other circumstances 
of the case. An assault with intent to commit rape is consti
tuted by an assault, or an assault and battery, with intent to 
have carnal knowledge of the female by the use of such force 

f as might reasonably be supposed sufficient to overcome resist
ance, taking into consideration the relative strength of the 
parties and other circumstances of the case. To be guilty of 
this offense the accused must have intended to accomplish his 
purpose by the use of this character of force. This proposi
tion is absolutely correct, for, if his intention falls short of 
this, it would be impossible for him to be guilty of an assault 
with intent to rape, because we have seen (threats and fraud 
not being in the case), that, to constitute rape, such force 
must be actually used. Therefore the conclusion is inevitable 
that, to be guilty of an assault with intent to rape, the ac
cused must have intended to use such force, it being impos
sible for him to intend to rape without intending to do that 
which constitutes rape. These propositions are self-evident, 
demonstrating their inherent infallibility.

The authorities are harmonious on this question. Says Mr. 
Bishop : “An attempt is committed only when there is a spe
cific intent to do a particular criminal thing, which intent im
parts a special culpability to the act performed towards the 
doing. It cannot be founded on mere general malevolence. 
When we say a man attempted to do a thing, we mean that 
he intended to do specifically it, and proceeded a certain way

%
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in the doing. The intent in the mind covers the thing in full; 
the act covers it only in part.” 1 Bish. Cr. L., § 799. In sec
tion 731 the same author says: “The offender’s purpose must 
be to commit an entire substantive crime; as, if the alleged 
offense is an assault with intent to commit rape, lie must, to 
bo guilty, have meant to use force, should it be necessary to 
overcome the woman’s will.” And again, in section 745, Mr. 
Bishop says: “ ‘ There must,’ in the words of Cockburn, C. J.,
* be an attempt which, if successful, constitutes the full of
fense.’ ” There can be no doubt of the soundness of this doc
trine. We have seen that in law a man does not intend to 
commit a particular offense, if the act he intends would not, 
when fully performed, constitute such offense. The conclu
sion from all the authorities is, that nothing short of the spe
cific intent to commit the substantive offense will answer. 
And in rape, and in assault with intent to commit rape, the 
party cannot be said to intend to commit the substantive of
fense unless he uses or intends to use all such force as is nec
essary to overcome all resistance, and unless the jury are so 
charged, the charge will fail to inform them as to what is 
requisite to constitute the substantive crime.

In rape, under the circumstances, all resistance must be 
overcome. In assault to rape, the accused must intend to 
overcome all resistance. And in passing upon the question 
as to whether the accused, in cither rape or assault with in
tent to rape, did, in rape, or intend to use, in assault to rape, 
such force, relative strength of the parties, and all other cir
cumstances must be looked into. In the substantive offense — 
rape — such force must be used. In the intended offense, such 
force must have been intended ; and, if such force was in
tended, it will matter not that the accused did not have the 
ability to overcome resistance in fact. The assault with in
tent by force — that force defined in article 529 of the Penal 
Code — to have carnal knowledge of the woman is the test, 
and if these exist and concur the offense is complete. Just 
what facts and circumstances are sufficient to show an inten
tion to resort to such force can never be enumerated — each 
case must depend upon its own circumstances.

The court below failed to define “ force.” This should have 
been done, because article 529 is a part of the definition of

/
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“ rape,” and for this reason enters into and constitutes one of 
the elements of assault with intent to rape. The judgment is 
reversed, and the cause remanded.

Willson, J. (dissenting). I do not assent to the proposition 
that, in a prosecution for assault with intent to commit rape, 
it is essential for the court to charge that the force intended 
to be used must be such as might reasonably be supposed suf
ficient to overcome resistance, taking into consideration the 
relative strength of the parties, and other circumstances of the 
case. Such character of force is necessary to constitute rape 
by force, and in a prosecution for that offense it is essential 
that the court should so instruct the jury. Penal Code, art. 
529 ; Jenkins v. State, 1 Tex. App., 34(5 ; Jones v. State, 10 id., 
552. I do not think that article 529 of the Penal Code, defin
ing the force necessary to constitute rape, applies, or was in
tended to apply, to an assault with intent^toeonrmjt rape. 
Our code provides that “an assault wttn intent to cohvnit 
any other offense is constituted by-th/e existence of the frjcts 
which bring the offense within tije^ definition of an assault, 
coupled with an intention to commit süch'irçthèr offense, as of 
maiming, murder, rape or robbery.” PenaTCode, art.
This seems to be the view Entertained by this court in Carroll's 
Case, 24 Tex. App., 366t According to my understanding of 
the statute, if aman assaults a woman with the specific inten
tion to have carnal connection with her by force, against her 
will, he commits the offense of assault with intent to rape. 
The assault is the use or attempted use of force, and the intent 
requisite to constitute the crime is not an intent to use the 
force contemplated in article 529, supra, or any specific charac
ter of force, but is an intent to forcibly, and against the will of 
the woman, have carnal connection with her. The force in
tended to be used by the assaulting party may not be such as 
might reasonably be supposed would be sufficient to overcome 
resistance, taking into consideration the relative strength of the 
parties, and other circumstances of the case ; yet if there was an 
assault, and the assaulting party intended to ravish the woman, 
or at least to make the attempt to do so, taking the chances 
of being able to accomplish his design, I think he would bo 
guilty of an assault with intent to rape. To illustrate: A man
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meets a woman in daylight in a city, on a public street, in the 
presence of hundreds of people. He is a small, delicate man; 
she is a large, athletic woman. He assaults her, and attempts 
to throw her down, and the evidence conclusively shows that 
his intent is to have carnal knowledge of her without her 
consent. He could not reasonably suppose that he could 
overcome her resistance, or that the people present would 
allow him to accomplish his design, yet he may unreasonably 
believe that perchance he can succeed, and may make the ef
fort under such unreasonable belief, willing to take the chances 
of the venture. Would he be guilty of an assault with intent 
to rape? I think he would, but under the opinion of the ma
jority of the court, as I understand it, he would not be guilty 
of that offense.

It is with deference and hesitation that I dissent from the 
opinion of the court, which opinion, I concede, is supported 
by authority. . My dissent is founded upon articles 503 and 
506 of our Penal Code, and with reference to which article 
529, in my opinion, has no connection or application. I think 
the charge of the court in this case was unobjectionable, and 
that the conviction should not be set aside upon the ground of 
the insufficiency of said charge.

State v. Dowell.

(106 N. C, 722.)

Rape: Assault — Responsibility of one coerced into crime.

1. A husband who, by threats of death, constrains another to attempt to
ravish his wife, is guilty of an assault with intent to commit rape.

2. On an indictment against a husband for assault with intent to ravish, it
cannot be objected that there was no criminal intent where it appears 
that he, by threats, compelled another to attempt to ravish his wife. 

Mekkimon, C. J., dissenting.

Appeal from superior court, Rowan count}’; Shipp, judge. 
Indictment for an assault with intent to commit rape.

The Attorney-G entrai, for the state.
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Shepherd, J. Ordinarily, precedent is grateful to the judi
cial mind, as something approved and steadfast, on which it 
may rest with confidence ; but sometimes cases arise of such 
exceptional enormity that, for the fair name of humanity, the 
judge would hope to find no counterpart in criminal annals. 
We incline to believe that the case under consideration is one 
of such bad eminence. Unmatched in iniquity, as it appears 
to be, it is hoped, however, that the application of a few ele
mentary principles will harmonize the conclusion to which we 
have arrived, not only with our moral conceptions of what 
should be the law, but also with its strict, formal administra
tion.

The facts are abhorrently simple. The white husband of a 
white wife, under menace of death to both parties in case of 
refusal, and supporting his threat by a loaded gun held over 
the parties, constrains a colored man to undertake, and his 
wife to submit to, an attempted sexual connection. The de
tails of this shocking transaction arc so disgusting that we 
will not stain the pages of our reports with their particular 
recital. Suffice it to say that, under the coercion of the de
fendant, Lowery, the colored man, did actually make the at
tempt. Indeed, he did everything necessary to constitute the 
crime of ra|>e except actual penetration. Fortunately the 
fright and excitement rendered him incapable of consummating 
the outrage, which, its we understand the case, ho would other
wise have perpetrated; and, alike fortunately, at perhaps the 
critical moment, the gun discharged itself in the hands of the 
unnatntfal husband„and the enforced assailant was enabled to 
effect his escape.

Under the laws of this state the offense of an assault with 
intent to commit rape, although subject to very severe pun
ishment, is technically a misdemeanor; and, there being no 
degrees in this class of crimes, it must follow that, if the de
fendant is guilty at all, he must be guilty as a principal. The 
defendant strangely insists that he is not guilty because he is 
the husband of the prosecutrix; and he relies as a defense 
upon the marital relation, the duties and obligations of which 
he has, by all the laws of God and man, so brutally violated. 
In our opinion, in respect to this offense, he stands upon the 
same footing as a stranger, and his guilt is to be determined
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in that light alone. The person of every one is, as a rule, jeal
ously guarded by the law from any involuntary contact, how
ever slight, on the part of another. The exceptions, as in the 
case of a parent, or one in loco parentis, moderately chastising 
a child (Mate v. Harris, G3 X. C., 1), or a school-master a pupil 
(State v. Pendergrass, 2 I)ev. & B., 365 ; and Boyd v. State, 88 
Ala., 161»), are strict and rare. It was at one time held in 
our state that the relation of husband and wife gave the former 
immunity to the extent that the courts would not go behind 
the domestic curtain, and scrutinize too nicely every family 
disturbance, even though amounting to an assault. State v. 
Rhodes, Phil. (X. C.), 453. But since State v. Oliver, 70 X. C., 
60, and subsequent cases, we have refused “the blanket of the 
dark ” to these outrages on female weakness and defenseless
ness. So it is now settled that, technically, a husband cannot 
commit even a slight assault upon his wife, and that her per
son is as sacred from his violence as from that of any other 
person. It is true that he may enforce sexual connection ; and, 
in the exercise of this marital right, it is held that he cannot 
be guilty of the offense of rape. But it is too plain for argu
ment that this privilege is a personal one, only. Hence if, as 
in Lord Audley's Case, 3 How. St. Tr., 401, the husband aids 
and abets another to ravish his wife, he may be convicted a^ 
if he were a stranger. The principle is thus tersely expressed 
by Sir Matthew Hale: “ Iy>r, though in marriage she hath 
given up her body to her husband, she is not to be by him 
prostituted to another.” Hale, P. C., 620; 2 Bish. Crim. Law, 
1135; Lord Audley's Case, 3 How. St. Tr., 401.

It thus appearing, we think beyond all question, that the 
defendant in this indictment is to be regarded «as a stranger, 
we will further consider the case in that aspect alone. It is 
contended that, as Lowery acted under coercion, and was for 
that reason excusable, there was no intent to commit rape, 
anil therefore the defendant cannot be convicted. It will be 
observed that the intent of Lowery to commit the offense is 
not determined alone by the presumption that every one is 
presumed to intend the natural consequences of his act; but 
he testifies that he did actually attempt to have sexual con
nection. Here, then, we have a specific actual intent to com
mit the foul deed; and can it be that he who constrains the
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will of another to commit such a crime is to be permitted to 
shield himself upon the ground that there was an entire ab
sence of criminal intent? If this be true, then one who coerces 
another to shoot down a third person in cold blood is not 
guilty of murder, because there was no intent for which the 
person doing the shooting is criminally responsible. The law 
in such a case couples the act of the instrument with the felo
nious intent of the instigator, and in this way he is held 
guilty of murder ; and this is true, also, where the instrument 
is under the age of seven, and conclusively presumed to lie in
capable of having any criminal intent. So, too, if one is 
indicted uncjer our statute for shooting at a railroad train with 
intent to injure it, and it appears that he coerced another to 
do the shooting, can it with reason be said that he is not guilty 
because his instrument did not have an intent to inflict any 
injury? These and other examples which we could cite from 
our reports well illustrate the principle upon which our case 
depends ; and especially is tins so when, as we have said, the 
specific intent is expressly ^shown by'the testimony. We are 
clearly of the opinion that th# unlawful act committed in 
pursuance of the combined intents of the defendant and his 
enforced instrument are ynply sufficient to sustain the con
viction.

While placing our decision upon this ground, we are not 
prepared to say that, under the circumstances, Lowery would 
have been excusable had he completed the offense. We leave 
this as an open question, remarking, however, that the tabula 
hi nanfragio of Lord Bacon has been well-nigh submerged 
by judicial and critical casuists. See Whart. Horn., §§ 5(i0, 
501, and notes to second edition ; United States v. Holmes, 1 
Wall.', 1. See, also, Coleridge, C. J., in the case of The Jligni- 
otte, decided in 1884. But mark the diversity : There the 
displaced straggler for life was, by clinging to the plank, in
sufficient for two, as much attacking his companion in ship
wreck, as if he were firing at him with a pistol. In our case 
the victim is entirely innocent,— in no way threatening by 
her act or deed any harm to the attempted ravisher. In this 
view of the case, let us briefly refer to the authorities. In 
Broom, Leg. Max., 17, 18, it is said : “ In accordance with the 
principle, nécessitas inducit privilégiant, the law excuses the
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commission of an act prima facie criminal if such act be done 
involuntarily, ind under circumstances which show that the 
individual doipg it was not really a free agent. Thus, if A. by 
force take the hand of B., in which is a weapon, and therewith 
kill C., A. is guilty of murder, but 13. is excused, though if 
merely a moral force is used, as threats, duress of imprison
ment, or even/an Rssiu|lt to the peril of his life, in order to 
compel him to kilVC., this is no legal excuse." For this is 
cited 1 Hale, P. (z, 434, which seems to be entirely in point. 
East, in his Pleas of the Crown (vol. 1, p. 294), undertakes to 
argue that, “/if the commission of treason may be extenuated 
by the fear oKpresent death, . . . there seems no reason 
why this offense (Tîînpicide, or any of the other capital offenses, 
of course) may not also be mitigated upon the like considera
tion of human infirmity.” 1 Bish. Crim. Law, 348. To this, 
however, an answer is found in 4 Bl. Comm., 30, where he 
says : “ In time of war or rebellion, a man may be justified in 
doing many treasonable acts, by compulsion of the enemy or 
rebels, which would admit of no excuse in the time of peace. 
This, however, seems only, or at least principally, to hold as 
to positive crimep,.so created by the laws of society, and which, 
therefore, society may excuse, but not as to natural offenses, 
so declared by the law of God. . . . Andy therefore,
though a man may be violently' assaulted, and hath no other 
possible means of escaping death but by killing an innocent 
person, this fear ajul force shall not acquit him of murder; for 
lie ought rather to die himself than escape by the murder of 
an innocent.” If this be so, and the crime of rape is consid
ered so heinous as to be punishable in the same way as murder, 
it would seem that “human infirmity” ought not to be toler
ated bv our laws to the extent of excusing one for the viola
tion of female virtue on the plea of danger to himself, however 
great or imminent. For the reasons first stated, we think that 
the ruling of his honor was correct, and that there is no error.

Mkrkimon, C. J. (direnting). The horrible and detestable 
pur|K)se of the defendant in doing the acts which constitute 
the criminal offense committed by him against his wife cannot 
warrant what 1 deem a misapplication of well-established 
principles of criminal law. In the nature of the marriage re-
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lation, the husband himself cannot ravish his wife ; nor, for 
like reasons, can he, in a legal sense, assault her with the in
tent to commit a rape upon her. He can only commit the 
offense of rape, or that of assault with intent to commit a rape, 
against his wife, by procuring, aiding, abetting or encourag
ing another to commit these offenses. ïlis offense in such case 
depends, necessarily, upon the perpetration of the principal 
offense by another party. In this case the negro named did 
not commit a rape upon the wife of the defendant, nor did he 
assault her with such intent. There was a total absence of 
such intent on his part. Then, in the nature of the jnatter, 
how can the defendant be chargeable v*itK the particular of
fense charged against him in the indictment? As the negro 
committed no assault with intent to commit a rape, so tile de
fendant did not. It is said, shall the defendant go quit ? Has 
he committed no offense? Most unquestionably he shall not 
go quit. He has committed an offense,— a very serious one. 
He is chargeable with an assault upon his wife with a deadly 
weapon, and with the intent to kill, aqd a like assault upon 
the negro. It is said the punishment of the offense last men
tioned is not adequate. It may be very severe. But it may 
be said as well that the punishment for the offense as charged 
is not adequate. This, however, is no argument; not the 
slightest reason pertinent here. The courts have nothing to 
do with the punishment of offenders, further than to impose 
the same in the cases, and as required and allowed by law. 
I will not pursue the subject further. 1

Note.— A husband may be guilty of rape upon his wife by aiding another 
in the commission of the offense; People v. Chapman, 7 Am. Cr. R., 568. So 
by aiding another in the commission of the crime against another woman 
a woman may be guilty. State v. Jones, 83 N. C., 605 ; S. C.. 35 Am. Rep., 
586. A boy under fourteen years in like manner may be guilty. State v. 
Williams, 14 Ohio, 222; S. C., 45 Am. Dec., 356.

*
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Sanderson v. Commonwealth.

(11 Ky. L. R, 341.)

Receivino Stolen Goods from a Partner.

1. A count in an indictment for larceny, which charges that defendant was
an accessory before the fact,— that is, that he procured certain others 
to commit the larcen^for his benefit,—is not prejudicial to defendant, 
as such charge.is embraced in a count for larceny.

2. In Kentucky a count for receiving stolen goods may be joined with a 
' count for larceny. **

3. Where one partner, without his copartner’s knowledge, receives stolen
goods, knowing them to be stolen, and his copartner, afterwards learn
ing of the theft, takes charge of the stolen goods, both are guilty of re
ceiving stolen jçoods. .

4. An instruction'that if the pergptvWho stole the property placed it in de
fendant’s house for him. and defendant knowing it to be stolen, and 
placed there for him, took control of it to fraudulently deprive the 
owner of his property, this was in law a felonious receiving of the prop
erty, is correct

5. Where it appears that defendant paid a witness for the commonwealth
to leave the county, and also paid half of a sufh afterwards demanded 
by the witness in a letter to defendant’s partner, who was also con
cerned in receiving the stolen property, the letter is admissible to show
why the money was advanced.

, GravesAppeal f " cuit court, Graves bounty ; 0. L. Handle, ’ 
judge. f

W. J. Sanderson. "piTritly^Wttli'Tinother, was indicted for
grand larceny. He was convicted, and appeals.

D. G. Park and Jas. Campbell, for appellant.
P. IF. Hardin, attorney-general, for the commonwealth.

Pryor, J. The accused, Sanderson, and one Brisendine were 
indicted in the Graves circuit court for grand larceny, the 
charge being a felonious taking of one hogshead of tobacco, 
the property of Matthews & Son. there was a demurrer to 
the" indictment as a whole, and also a demurrer to each count 
in the indictment, and the demurrers were overruled. It is 
not necessary to allude to the demurrer filed to the entire 
pleading, as it is in the usual form for grand larceny, and the 
defense was properly required to plead td it. It is insisted 
that the second count was defective, because it charged that
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the accused was, as is alleged, an accessory* before the fact ; 
that is, that he advised and procured two others named in the 
indictment to commit the larceny complained of. While this 
count may be defective, it was evidently intended by the 
pleader to present the case where the parties actually taking 
the property were advised and procured to take it for the 
benefit of the accused and his partner, and if they did commit 
the larceny, and deliver the property to the accused under 
such an arrangement, accused was as much guilty of larceny 
as the parties who took it from the warehouse. The first 
count for grand larceny embraced the charge in the second 
count, if the facts alleged have been established, and the fail
ure to sustain the demurrer to the second count in no wise 
prejudiced the accused. It was in fact a statement only of 
how the larceny was committed. The third count in the in
dictment is for receiving stolen property knowing it to have 
been stolen, and was properly held good on demurrer. It may 
be joined with an indictment for larceny', as is expressly pro
vided by the code. The testimony in this case conduces to 
show that Wilkerson and England took the hogshead of tobacco 
at the procurement of Brisendine, the partner of Sanderson. 
That the two were partners in handling this product, and the 
tobaçco of Matthews found its way into their possession, is a 
fact clearly established. Counsel for Sanderson maintains 
that, as the proof shows Brisendine received the stolen prop
erty, the fact that Sanderson, who was his partner, afterwards 
took charge of it, knowing it to have been stolen, does not 
constitute guilt on the part of Sanderson. We cap not concur 
in such a conclusion. These men were partners, and, assuming 
that Sanderson had no knowledge of the original taking by 
Wilkerson and England, but that his partner, Brisendine, re
ceived the property from them knowing it to have been stolen, 
and Sanderson, with a full knowledge of that fact, assumed 
control of the stolen property with a view of depriving the 
owner of its use, it is plain that both would be guilty of re
ceiving the stolen goods, and a conviction must necessarily 
follow.

The argument of counsel is that, as the indictment alleges 
a joint reception of the stolen goods, and the proof showing 
the tobacco to have been first received by Brisendine and then
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by Sanderson, it is such a variance between the charge and 
the testimony as defeats the prosecution. While one partner 
cannot commit a crime for which his partner, who is innocent, 
can be held criminally responsible, we cannot well see why 
one partner may not be guilty of receiving stolen goods where 
his copartner has first received them with a g(6lty knowledge, 
and then they are controlled and used by both with the guilty 
design and purpose on the part of both to deprive the owner 
of his property. Nor do we think the fact of their being part
ners determines the legal question; for, if not partners, the 
use and appropriation of the goods by Sanderson with a 
knowledge that Brisendine had purchased them knowing them 
to have been stolen, and the fact of the theft, also known to 
Sanderson, would have made the latter guilty under the third 
count.

While there may not be sufficient testimony in the record 
to convict Sanderson of the larceny, the evidence in relation 
to his guilty knowledge after tlie tobacco was delivered to his 
partner is very conclusive, and l^lie instructions on that branch 
of the case are unobjectionable. Instruction No. 3, of which 
counsel complain, was properly given. By that instruction 
the jury was told that if Wilkerson and England committed 
the larceny, and placed the tobacco in the house of the defend
ant and Brisendine for them, and the defendant, knowing it to 
be stolen property, and placed there for them, did take control 
of it to fraudulently deprive the owner of his property, in law 
this was a felonious receiving of the tobacco, etc.

We think, on the facts of this case, it was proper that the 
jury should have been enlightened as to what constituted 
guilty knowledge, and by this instruction the jury had to be
lieve that the tobacco, was stolen and placed in the warehouse 
of defendant for them, and the defendant, knowing it was 
stolen and placed there for them (the partners), took charge 
of it for the purpose of depriving the owner of his property. 
It was as favorable to defendant as it should have been, and 
afforded the jury every opportunity to acquit the accused if 
they disbelieved the testimony of the witnesses for the prose
cution. While the defendant protests his innocence, it is shown 
that he paid the commonwealth’s witness to leave the county, 
and contributed mbans after he left in order to keep him from 

44
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testifying. The letters of the witness to Brisendine showed 
the demand of the witness for more money, a part of which 
was furnished by the defendant, and, being connected with 
the removal of the witness, the letters to Brisendine were com
petent to show the action and conduct of both partners with 
reference to the pending prosecution. They had paid the wit
ness 850 to leave, and when gone the witness demanded more 
money in this letter to Brisendine. and the accused gave one- 
half of the amount demanded, and the letter was permitted to 
ba read to show why the money was advanced.

tTho statements made by Sanderson before the grand jury 
were competent; at least we see no reason for excluding them. 
They had reference to these transactions, and in his statement 
was no confession of guilt. There are other exceptions taken 
to testimony that could not have prejudiced the accused.

The instructions asked by the defense were properly rejected, 
because they were all based on the idea that, if Brisendine re
ceived the stolen goods without the knowledge of Sanderson, 
the latter is not guilty if he afterwards appropriated them 
with a like guilty knowledge, and further, when the charge 
is made against two, one may be convicted, but both cannot, 
unless the receiving was joint. This seems to have been the 
common-law rule as laid down by Wharton and Bishop. This 
rule, however, was changed by the English statute, and as said 
in the Crown Cases, in the case of Queen v. Reardon, L. II., 1 
Cr. Cas., 31, for the purpose of removing certain technical ob
jections that at the time prevailed.

We think it absurd to hold that on a joint indictment against 
A. and B. for receiving stolen property, upon proof that A. 
received the goods with a guilty knowledge, and then let B. 
have them with the same guilty knowledge, only one can be 
convicted.

Wo are not disposed to follow such a technical rule; and 
here the purchasing of Matthews’ tobacco from the thief 
by Brisendine with a full knowledge of the theft, and its ap
propriation and use by Sanderson and Brisendine jointly, with 
the fraudulent purpose of depriving Matthews of his property, 
both knowing it was stolen, makes the offense complete; and, 
being found in the joint possession of the parties, this court 
will not inquire whether the one received the property in the
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first instance without the guilty knowledge of the other. They 
arc both equally guilty. Queen v. Reardon, L. It., 1 Cr. Cas., 
32. Judgment affirmed.

Note.— What constitutes.—One who, knowing or having good reason to 
believe that goods are stolen, retains them for a single moment, or permits 
their concealment in his house, either for the purpose of appropriating them 
for his own use or for the purpose of obtaining a reward, may lie convicted 
of receiving stolen goods. Leonardo v. Territory, 1 N. Mex.. 291. He can be 
prosecuted either in the county where the goods were stolen or where they 
were received. State n Ward, 49^ Conn., 429. To prove guilty knowledge, 
it may lie shown that the prisoner, had before received stolen goods from 
#he same person. Id. Nor is it necessary even that they he from the same 
person or of a similar character. Id. Under Penal General Statutes, page 
50:t, section 15, with regard to receiving and concealing stolen “goods or 
articles,” it was held that a horse was within that phrase. Id. Concealing 
would include any acts tending to render the discovery of the property diffi
cult, such as clipping the horse, and in other ways seeking to prevent iden
tification. 7iL One who receives stolen goods, not from the thief but from 
the receiver, must have received them under circumstances connecting him 
with the theft in order that ho may lie convicted of receiving. Foster v. 
State, 100 Ind.. 272. If the goods are charged in the indictment to have been 
stolen by an unknown person, he must lie in some manner identified or 
singled out and the grand jury must have tried to ascertain his name. hi. 
If a person knows that property is stolen and sees it hid by another and re
fuses to give information to officers searching for it, his conduct unexplained, 
makes him guilty of receiving and aiding in concealing stolen property. 
State v. St. Clair, 17 Iowa, 149; S. P„ Stater. Turner, 19 id., 144. Receiving 
stolen goods with intent to obtain a reward from the owner by delivering 
them up is within the statute against receiving stolen goods. People r. Wiley, 
8 Hill (N. Y.X 194 ;• State r. l\tnlee, 37 ()hio 8t„ 63. A person allowed a trunk 
of stolen goods to be sent on board a vessel in which he had taken his pas
sage as a part of his luggage, and it was held a reception of the goods suffi
cient to justify his conviction under the statute against receiving stolen 
goods. State v. Seovel, I Mill. (S. C.), Const, 274. It is sufficient if the re
ceiver have control over the goods ; manual possession is not necessary. 
State v. Turner, 19 Iowa, 144. In a prosecution for receiving personalty, 
knowing it to have been stolen, for the purpose of showing that the property 
was stolen before defendant was found in possession of it an indictment 
charging one H. with the theft of the property, and a judgment of convic
tion of said person for such theft are admissible. Cooper r. State (Tex.), 13 
S. W. licp., 1011. If the pro|ierty has liven embezzled it is sufficient Reg. v. 
lYampton, Deifrs. & II., 585. Upon the trial of an indictment for receiving 
stolen goods with knowledge, the court charged “ that the possession of stolen 
goods immediately after the larceny, if under peculiar and suspicious cir
cumstances, where there is evidence tending to show that some other person 
or persons stole the property, such possession, not being satisfactorily ex
plained, would warrant ” a conviction. Held, no error. Goldstein ». People, 
82 N. Y., 231.
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Under Penal Code of New York, section 29, providing that “ a person con
cerned in the commission of a crime, whether he directly commits the act 
constituting the offense or aids or abets in its commission, and whether pres
ent or absent, and a person who directly or indirectly counsels, commands, 
induces or procures another to commit a crime, is a principal ; ” one who in
duces another to procure chattels on forged orders is a principal in the 
larceny of the chattels, and on receiving them cannot be convicted of crim
inally receiving stolen goods. People v. Bricn. 6 N. Y. 8., 198 ; 53 Hun, 49li ; 
fil, Y. Crim. R., 166, In such case it is error to charge that if defendant 
employed the other person to steal the property, and the latter received it, he 
was acting as defendant's agent Id. The presumption of guilt arising from 
the recent possession of stolen property applies as well to one charged with 

_■ receiving itas to one charged with theoriginal taking. People v. 
Weldon, 111 N. Y., 569. Evidence that defendant had received other stolen 
goods than those described in the indictment about the same time, and 
stolen from the same person, is admissible as tending to show guilty knowl
edge, though it does not appear that defendants knew that the other goods 
were stolen. State v. Jacobs, 30 8. C., 131. That a party received stolen 
goods under circumstances which will induce a man of ordinary ol«nerva
tion to believe they had been stolen, and also concealed them, is evidence 
sufficient to show guilty knowledge. Colliiis v. State, 33 Ala., 434. Actual 
reception, not mere fwssession, of stolen property, is necessary to the offense ; 
the statute of limitations runs from the time of reception. Jones v. State, 
14 Ind., 346.

One may be convicted of receiving money on evidence of his previous 
poverty and subsequent possession of such money, although the money is 
not identified. Jen hi ns v. State, 62 Wis., 49. And one who receives stolen 
goods may be c'onvicted, although he also assisted in the theft Id. To 
constitute the crime of receiving, it is sufficient if it be shown that the goods 
were received by defendant's agent or servant or at his instigation de
posited at some place directed by him, he knowing that they were stolen. 
State v. Stroud, 95 N. C., 626. One on trial for receiving stolen goods may 
show by his own testimony the circumstances under which he received them, 
and the conversation which then took place. State v. Bethel, 97 N. C., 459. 
An indictment for receiving stolen property need not allege the facts going 
to constitute the original theft Brothers v. State, 22 Tex. App., 447 ; People 
v. Goldberg, 39 Mich., 545.

Clements et al. v. State.

(84 Oa., 660.)

Robbery: What constitutes.

While B. was in his smoke-house, about fifteen paces from his house, de
fendant came up and said that if B. put his head out he would “ shoot
it off." While B. was thus detained co-defendant entered the house and »
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carried off valuables belonging to B., who did not know for what pur
pose he was being detained until defendants had left Held a suffi
cient taking in the presence of B. to constitute robbery.

Error from superior court, Coffee county ; Atkinson, judge.

S. IF. Ilitch and J. II. Lumpkin, for plaintiffs in error.
IF. G. Brantley and 1). II. ‘ Rountree, for the state.

Summons, J. 1. William and Charles Clements were indicted, 
tried and convicted of robbery. They made a motion for a 
now trial upon several grounds, which was overruled by the 
court, and they excepted. The evidence as to the robbery 
was in substance as follows : Between 7 and 8 o’clock on the 
evening of January 19, 1888, Bird went into his smoke-house 
to weigh out rations for his hands. While he was in there a 
man ran up and said that the first one who put his head out 
he would shoot it off ; said they were after a murderer that- 
had killed four men in Dooly county, and were told he was 
there. Bird asked what was his name, and the man said he 
did not know, but the sheriff did, and that the place was sur
rounded. Bird looked through the crack, the room being 
built of logs, and the man was standing with his face towards 
Bird, who could not tell anything about him, only he was a 
stout man, and he stood in a shooting position. After a little 
while the man disappeared,— “ kinder backed off,”—and Bird 
waited until he thought it was time for a man to come from 
anywhere around in fifty or sixty yards, and he did not come ; 
and Bird said: “I am going out, if you do shoot ; ” and went 
out. When ho got to the back door he met his wife coming 
in from the kitchen, and she asked him if ho knew his chest 
was gone, and he told her, “No.” Before that man came up 
a gun was tired off. The chest was right under the bed, which 

tstood at the front door of Bird's dwelling-house. There was 
a piazza running along by the front door, and the chest had 
been taken out by that door. The smoke-house was “ sorter 
back” of that house. The bed was from one and a half to two 
feet from the front piazza. The chest could have been seen 
under the liedstead. It was under the bed when Bird went 
to the smoke-house. It contained before it was broken open 
several hundred dollars in currency, and deeds and papers.
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He was alarmed or dazed by the statement made while he* 
was in the smoke-house by the man on the outside, who was 
standing within eight feet with his gun in a shooting position, 
so he could not put his head out. The smoke-house was about 
fifteen steps from the dwelling-house. Nobody said anything 
to him about taking his money, and nobody took anything 
from his person. The chest was not very heavy. It was 
about eighteen inches long and about fourteen inches high. 
It was generally known that he kept his valuables in that 
chest. There was other evidence tending to show that the- 
plaintiffs in error were the guilty parties, but it is unneces
sary to detail it here, as the main question is whether, under 
the facts above set out, the offense was robbery.

Under the above stated facts the court charged the jury as 
complained of in the third and fourth grounds of the motion 
for a new trial, which is alleged by the plaintiffs in error to 
bo erroneous. These grounds arc as follows: “(3) Because 
the court erred in the following charge to the jury : ‘ In order 
to convict these defendants, it must appear that the goods al
leged to have been taken were taken from the person of the 
owner. By this you are not to understand that the goods 
must have been in the hands of or attached to the person of 
the owner. All his property, so far as cases of this character 
are concerned, is, in contemplation of law, upon the person of 
the owner which is at the time of taking in the immediate 
presence of the owner, or is so near at hand or stored in such 
position that at the time of taking it is under the immediate 
personal protection of the owner. If the goods are in that 
condition, then they are, within the contemplation of law, 
upon the person of the owner.’ (4) Because the court gave 
the following charge: ‘That goods stored in the dwelling- 
house are deemed to be upon the person of the owner, in con
templation of law, so far aqf cases of this character arc con
cerned, when the owner thereof is either personally therein,— 
that is, in his dwelling-house, or in any house so nearly adja
cent thereto as that the whole is under his immediate personal 
dominion ami control. If you shall lind from this evidence 
that in the county of Coffee, upon the day named in the in
dictment, the goods alleged to have been stolen were the prop
erty of Wiley Bird; that they were of some value; that they

ut
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were stored in the dwelling-house of the owner; that the 
owner thereof was present therein, or in a house so nearly 
adjacent thereto as that the same was under his immediate 
protection, dominion and control; that the defendants, acting 
in concert, intending by violence or intimidation to take and 
carry away the goods described in the indictment, and by 
threats of violence putting him in fear, within the meaning of 
that term as the court has defined it to you, and bv this means 
overcame his will; and that, while under the iiiHuence of such 
fears, the other entered the dwelling-house of the owner and 
took and carried away the goods-described with the intent to 
steal the same,— then it would be your duty to convict them 
even though it should appear that at the exact moment of 
taking the owner had no knowledge that his goods were being 
taken or of the purpose of the defendants in their putting him 
in fear.’”

We do not think that the court erred in giving the charges 
complained of under the facts of this case. It is not necessary 
in a case of robbery to prove that that the property was act
ually taken from the person of the owner, but it is sufficient 
if it is taken in his presence. Crew* v. State, 3 Cold., 350 ; 
State v. Jcnl in*, 36 Mo., 37:1; 2 Russ. Crimes, 100,107; 2 Rose. 
Grim. Ev., 935, 936. In the present case, Bird, the prosecutor, 
was in his smoke-house within fifteen steps of the dwelling- 
house which contained .the chest. All the property in this 
dwelling-house, in contemplation of law, was in his immediate 
possession and control. He was found by the defendants in 
this smoke-house, and was prevented by threats and intimida
tion from leaving the smoke-house and going into his dwelling- 
house. lie was kept in the smoke-house a sufficient length of 
time to enable some of the defendants to enter the dwelling- 
house and take the chest therefrom. Suppose the defendants 
had found Bird on the front steps of his piazza, and had carried 
him by force to this smoke-house and locked him therein, and 
had then, gone back to his house and stolen his chest. Could 
it be said that the taking was not in his presence? Sup
pose they had found him in his dining-room, and, locking him 
therein, had gone to the front room and taken the chest. 
Would not that have been in his presence? Suppose the owner 
of cattle is out in the pasture with them, when a man comes

V
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up and points a pistol at him, telling him to stay where he is. 
At the same time confederates of the aggressor drive the 
cattle off from another part of the Held. Would not that be 
a taking in the presence of the owner? See 2 East, P. C., 707. 
In the case of State v, Calhoun, lately decided by the supreme 
court of Iowa, the accused went into the dwelling-house of a 
lady, and into the room where she was, and by violence and 
intimidation, throwing her down and tying her, extorted in
formation ij* to where her valuables were. Being told that they 
were in another room, he left her tied and went into the other 
room, where he got her money and watch. This was held to 
be a taking in the presence of the owner notwithstanding it 
occurred in a different jmrt of the house from that in which 
the owner was tied. 72 Iowa, 432. Bishop, in his work on 
Criminal Ijiw (voL 2, siji 1177, 1178)* says: “ The meaning of 
this legal phrase is not that the taking must necessarily l>c from 
the actual contact of the liody, but if it is from under the per
sonal protection, that will suffice. Within this doctrine the 
person may be deemed to protect all things belonging to the 
individual within a distance, not easily defined, over which 
the influence of the personal presence extends.” In the case of 
Mcrrhnan ». 11 inulretl of i'hijtjpenham, 2 East, P. C., 709, it 
was held that where a wagoner was forcibly stopped in the 
highway by a man under fraudulent pretense that his goods 
were unlawfully carried for want of a permit, and while they 
were going to a magistrate to obtain the permit the man's 
confederates took away the goixls, this was sufficient proof of 
a taking to constitute robbery. See, also, same case quoted 
in 3 Green 1. Ev., § 228. So we think that where the prosecutor 
was within fifteen stc|>s of the property stolen, and was kept 
away by threats and intimidation by one of the defendants 
while the other stole the chest, the taking was in the presence 
of the prosecutor.

2. The verdict was found by the jury upon the proper count 
in the indictment and the evidence authorized the finding.

Judgment affirmed.

Note.— ir hut cowsfUnies.—Robbery in the theft of property from the 
presence or from tlie person of the owner, accompanied by putting in fear 
or with force. L\ X. r. /Yi/wirr, 3 Wheat, BIO; 2 Bishop, CrinL L, 1108. The 
person roUxxl need not be the owner of the property taken ; it is sufficient
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if he have the right to the possession. Brooks v. The, People, 49 N. Y., 
436. And it is not necessary that he be in the actual manual possession of 
tiie property, or in its visible presejrbe. ■ Thus, where the defendaut bound a 
person and extorted by threats tne knowledge of the whereabouts of cer
tain property, and then went into a room sonie distance apart, found the 
property and departed with it, lie was held to be guilty, and the court, in 
discussing tiie question, says : “ It is insisted that the third, fourth and fifth 
instructions are erroneous, in that they hold the crime of robbery may be 
committed by taking goods not upon the person or in the immediate pres
ence of the individual robbed ; the thought of counsel being that though
* with force or violence, or by putting in fear,’ the goods were obtained by 
the accused from the |ioaseaaion and custody of the prosecuting witness, yet 
tiie crime is not robliery for the reason that the goods taken were found by 
defendant in a room of the house other thau the one in which the violence 
was used towards the witness for the purjiose of extorting from her infor
mation of tiie place where the money and valuables in her possession could 
lie found. The statute defining robbery, which is correctly quoted in the 
second instruction given to the jury, contemplates the taking of property
• from the person ’ of another. Counsel interpret this language to mean 
that the pnqierty, in onler to constitute the crime, must be upon or in some 
way attached to the person of the individual robbed, or in Ills immediate 
presence. The preposition ‘from’ docs not convey the idea of contact or 
propinquity of the person and property. It does not imply that the property 
is in the presence of the |iersoii. The thought of the statute, as expressed in 
the language, is that the pnqierty must be so in the possession or under the 
contml of the individual robbed that violence or putting in fear was the 
means ansi liy the millier to take it If it be away from the owner, yet 
under Ills contml. in another room of the house, as in this case, it is never- 
tlicless in his jiersonal jiosseasion ; and, if he is deprived thereof, it may well 
I*» said it is taken from his jierson. Goods are called personal property in 
tiie law and presumed to accompany the persoa If taken from the owner, 
tiiis rotation of owner and property is surrendered, and the goods are sepa
rated from the person. In the case before us, defendant by violence, bound 
tiie pnwvuting witness, and thereby put her in fear. By this violence he 
extorted from her information of the place where she kept her money and 
watch in another room of the house. Leaving her liound, he went into that 
room and took the property. We are clearly of tiie opinion that it was 
taken from her person in the sense of the words as used in the statute. In 
support of this conclusion, see the following authorities, and cases cited 
therein : 2 Bisli. Grim. Law, § 975; Whart Crim. Law, § 1696.” State v. 
Calhoun, 72 Iowa. 252. So, where one assaulted throws his property into a 
hush to save it. and the thief takes it after the owner qj gone, it is robbery. 
Uniletl State* r Jo lies, 3 Wash. C. C., 209. The crime of robliery includes 
larceny, and one put upon trial for robbery may be convicted of larceny. 
People r. Joue», 53 Cat, 58.
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State v. Reeves.

(97 Mu, CCS.)

Seduction : Instruction — Sufficiency of eviilencc — Indictment — Motion to
quash.

1. Instruction — Sufficiency of evidence.—Under Revises! Statutes of
Missouri, sections 1 L’.'itl, 1912. making it a felony to “seduce and de- 
luiucli ” an unmarried female of good repute under promise of mar
riage, and providing that unless the evidence of the woman as to such 
promise is “corroborated to the same extent required of the principal 
witness in jierjury," it is error, on a trial for such an offense, to instruct 
that as to the promise of marriage, there must lie evidence to corrobo
rate that of the woman, which may he supplied from the circumstances 
of the case, as the degree of proof required by the statute is ignored by 
such an instruction.

2. Same.— The instruction is also faulty for failing to designate the circum
stances which would supply the necessary corroboration, and for the 
omission to define “corroboration.”

3. Same — Omitting element of the crime.— In such case, an instruction
that, if the defendant promised the prosecutrix, an unmarried female 
of good repute, to marry her. on the faith of which she allowed him to 
have sexual intercourse with her, the defendant should be convicted, is 
erroneous for omitting the element of seduction from the essentials of 
the crime.

4. Same.— An instruction that, if defendant had carnal intercourse with
the prosecutrix, and Unit she submitted to him without promise of 
marriage, he should be found not guilty, should Is- given at the instance 

■ of defendant, there being evidence tending to establish that state of 
facts.

5. Evidence — Competency.— There being conflicting evidence as to the
material facts in the case, and no prosecution having lieeu instituted 
until more than a year lifter the birth of the child alleged to lie the re
sult of the connection between the prosecutrix and defendant, during 
which time the latter married, it is error to refuse to allow the prose
cutrix to lie asked, on cross-examination, if the idea of prosecuting him 
did not first present itself to her after his marriage, as that fact might 
tend to throw light on the animus of the prosecutrix.

6. Felony.— Under said section 1239, making said offense punishable either
by confinement in the |ienitentiary or by fine and imprisonment in the 
county jail, and section 11176, defining a “ felony ” iu< any offense liable 
to be punished by confinement in the penitentiarwor death, such of
fense is a felony and not within the statute of limitations.

7. Indictment — Motion to qUASii.— A motion to quash an indictment
may be entered pending a plea of not guilty, and will not affect a with
drawal of the plea.

Black, J., dissenting.
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Appeal from circuit court, Callaway county ; G. II. Burck- 
hartt, judge. î

Indictment against William M. Beeves for seducing and 
debauching Zerelda Hall, an unmarried female. On the trial, 
in November, 1888, the prosecutrix testified that she was un
married, and seventeen years old; that she became acquainted 
with defendant in July or August, 1880, and that lie came to 
see her about that time. Defendant told prosecutrix that ho 
would marry her if she would allow him to have carnal inter
course with her, which she did, being jiersuaded by his prom
ise, and by love and sympathy. At the time of the trial the 
child which resulted from that intercourse was fifteen months 
old. The first intercourse occurred in December, 1886, in Calla
way county. She stated that he kept renewing his promise of 
marriage, and therefore she never instituted criminal proceed
ings until a few days before the trial. No one prompted her 
to complain but her father. She could not say how often she 
had intercourse with him ; whether as often as twelve times 
or not, but probably as many as six times, but never before 
he promised to marry her.

!.. B. Hall, father of the prosecutrix, testified that she was 
seventeen years old August til, 1888; that he knew defend
ant, who liegan coming to his house in 1880 to see prosecutrix. 
He asked witness’ consent to allow her to marry him in Au
gust, 1888, which ho gave. Defendant went to see her two 
or three times a week. Other men came to the house of wit
ness about the same time, but not many. Witness mentioned 
eleven men who sometimes visited at his house, some of whom 
came to sec prosecutrix, and stated that the prosecutrix stayed 
at the house of defendant's mother alnnit a week.

Ida Hall, a sister of prosecutrix, stated that she was fifteen 
years old, and that defendant, prior to December, 1880, came 
to visit prosecutrix very often, and in August, 1888, she heard 
him ask her father to give his written consent to his marriage 
with prosecutrix. Witness heard defendant ask prosecutrix 
to marry him in the presence of her father and mother, to 
which prosecutrix answered that she would think al>out it. 
A number of witnesses testified to the good reputation of the 
prosecutrix, and one stated that defendant acknowledged ' 
that he was the father of her child.
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Defendant was himself a witness in his own oehalf, and 
stated that he became acquainted with proseçutrbt in June, 
1880, and commenced to go to see her,going quite frequently. 
He first had connection with her in the latter part of July, 
1886, in the yard, at the house of a Mr. Jones, where they re
mained from about 8 or 9 o’clock at night until 1 "in the 
morning, and from that time had intercourse with her fre
quently. There was no promise of marriage made. He sim
ply asked her for it, and she said he could get it. The second 
time she refused to yield at first, but he insisted, and she con
sented. Witness could not tell the number of times he had 
connection with her, there were so many. lie also mentioned 
the names of four other young men that took liberties with 
her. Witness never told her that he loved her, to induce her 
to have intercourse, but did tell her that she was good-look
ing, to which she replied that he was a good-looking fellow. 
Her way of lying around on him first induced him to make 
the proposal.

There was other evidence, but it was of little consequence, 
some tending to show bad character of the prosecutrix, and 
some in rebuttal.

The. jury found defendant guilty, and fixed his punishment 
at three years in the penitentiary. A motion to set aside the 
verdict was overruled, and judgment entered thereon. De
fendant appeals.

Revised Statutes of Missouri, section 1670, defines “ felony ” 
to be any crime for which the offender is liable, on conviction, 
to be punished with death or confinement in the penitentiary.

B. O. Boone, attdrncy-gcncral, for the state.
Crews ife Thurmond and I. W. Boulware, for appellant.

SiiKitwoon, J. Indicted for the seducing and dcbauchir 
under the promiso of marriage, Zerelda Flail, the defendant, 
put upon his trial, was found guilty, his punishment assessed 
at three years in the penitentiary, judgment and sentence ac
cordingly, and ho appeals to this court. For the reversal of 
the judgment numerous grounds are assigned, which are to 
be passed upon in this opinion.

1. The motion to quash the indictment, though tiled with

*
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the consent of the court, and after a plea of not guilty en
tered, but not withdrawn, did not have the effect of with
drawing that plea. A motion to quash is in the nature of a 
demurrer. It certainly occupies no higher plane; and at com
mon law a defendant in a prosecution for a felony might, at 
one and the same time, enter his plea of not guilty to the in
dictment, and his demurrer to the sufficiency thereof, and, 
upon the indictment being held sufficient in law, he would be 
triable on his pending plea of not guilty, just as if no demurrer - 
had been interposed. And the like was true of a plea in bar 
or in abatement interposed at the same time with a plea of 
not guilty. 1 Chit. Crim. Law, 435, 440; 2 Hawk. P. C., 
eh. 23, § 1281 ; id., ch. 3, § 0, and cases cited. But, though this 
was true in cases of felonies, the rule did not cover misde
meanors. hi. This explains the view taken in Stale v. Cope
land, 2 Swan, 02(1, and Hill v. State, 2 Yerg., 248, where the 
offenses charged were only misdemeanors. These considera
tions rule the point raised against the defendant, and an emi
nent text-writer regards the doctrine here announced as the 
better one; holding, as.he does, that a motion to quash is in 
order at any time down to the rendition of the verdict, and 
this without any withdrawal of pleas. 1 Bish. Crim. Proc., 
§702. ‘ x

2. The crime charged in the indictment warf, under the provis
ions of section 125b, Revised Statutes, a felony, because punish
able by imprisonment in the penitentiary ; and the fact that it 
might be punished by a lighter punishment does not rob it of its 
felonious attributes. This is well settled. U. S., § Johns
ton v. State, 7 Mo., 183; Ingram v. State, id., 203; State v. 
Green, 00 Mo., 632. For these reasons the statute of limita
tions (sec. 1705, It. 8.), invoked by defendant, docs not apply 
here, and the prosecution was begun in time.

3. By our statute it is made a crime frw-ajiv person, “ under 
promise of marriage,” to “seduce and debauch any unmact'ied 
female of.good repute,” etc. Section 1250, Revised Statutes^ 
and section 1012, id., provide that, in trials for that crime, the' 
evidence of the woman, “as to such promise, must be corrob- . 
orated to the same extent required of the principal witness in 
perjury.” Sec. 1012. Tim statutes of no other state havesuch 
stringent provisions in regard to the quantum of evidence neces-
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sary to convict of the crime of seduction. Thus it will readily 
be seen that decisions of other states, authorizing convictions 
for that offense, possess but little worth in determining how 
to apply such a rigid statute as ours, itesort must therefore 
bo had to decisions and authorities respecting the crime- of 
perjury, and no corroboration falling short of that necessary 
to prove that offense will suflice in prosecutions like the pres
ent one ; for so the law is written. And, though the Strict
ness of the rule recpiiring two witnesses in order to convict of 
perjury has long since been relaxed, yet it is now uniformly 
hold that the evidence offered in corroboration of the accus
ing witness must at least be strongly corroborative of such 
witness, and something more than sufficient to overcome the 
oath of the prisoner, and the legal presumption of his inno
cence. Parker, C. J., in Queen v. Muscat, 10 Mod., 1!»2, 
quaintly and tersely expresses the rule by saying: “There
fore, to convict a man of perjury, a probable, a credible wit
ness is not enough ; but it must be a strong and clear evidence, 
and more numerous than the evidence given for the defend
ant,” See, also, State u. lleed,57 Mo., 252; 1 Grecnl. Kv. (14th 
cd.), § 2511, and cases cited ; 2 Whart. Grim. Law, g 1310, and 
cases cited.

Wharton, speaking of the offense of perjury, savs: .“ The 
preponderance of contradictory proof must go to some one 
particular false statement.” Whart. Grim. Ev., g 387, and 
cases cited. \

In Iowa, the statufie respecting the criminal offense of se
duction declares that “the defendant cannot bo convicted 
upon the testimony Af the person injured, unless she be cor 
roborated bv other evidence tending to connect the defend 
ant with the commission of the offense.”

In Minnesota, the language of the statute is: “But no con
viction shall be had under the provisions of this section on 
the testimony of the female seduced, unsupported by other 
evidence.”

The statute of New York is like that of Minnesota, and 
under that statute it 1ms been ruled in the last-mentioned 
state that the prosecutrix may be supported by “ proof of 

, circumstances which usually attend an engagement of mar
riage.” Armstrong v. People, 70 N. Y., 38.
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Similar rulings have been,made in the other states, the stat
utes of which have been quoted; but it is too plain for argu
ment that to give such a construction to our own statute on 
the subject would be contrary to its letter, and at war with 
its obvious meaning. And in respect to its meaning, it must 
be presumed to mean just what it says. R. 8., § 3120.

These remarks are prefatory to the consideration of the 
second instruction given at the instance of the state, as 
follows: “The jury arc instructed that they may find the 
fact of seduction upon the uncorroborated testimony of the 
prosecuting witness, but, as to the promise of marriage, 
there must be evidence corroborating the prosecuting wit
ness; but this may ,be supplied bv circumstances proven in 
evidence.” This instruction entirely ignores the plain stat
utory language, that “the evidence of the woman as to such 
promise must be corroborated to the same extent required of 
the principal witness in perjury.”

It is also faulty in other particulars; it does not designate 
the circumstances which would supply the necessary support 
to the story of the prosecutrix, nor docs it define what “cor
roborating” means.

In Stale. v. C/n/o CVtitujlc, 02 Mo., 385, an instruction which 
told the jury that, as to “matters material to the issue,” the 
testimony of an accomplice must be corroborated, was held 
erroneous in that it failed to tell them what those words 
meant. A similar ruling was made in State v. Forsythe, 80 
Mo., (017, where an instruction used the words, “ in a 
manner,” but failed to define their meaning. The instruction, 
in consequence of its failure in these particulars, shed no light 
on the subject before the jury.

4. The theory of the defendant was that therp was illicit 
intercourse, but no promise of marriage, and his testimony 
supjHirted that theory. Ho had the right, therefore, to have 
that theory presented to the jury. This was done in the 
fourth instruction which ho asked, declaring that, “ if the jury 
believe from the testimony-that defendant, in the year 188(1, 
had ci ■ • rcourse with Zcrelda Hall, and that she will
ingly submitted to defendant, without any promise from de
fendant to marry her, the verdict of the jury should be for 
the defendant.”

6

217^
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5. The language of the statute upon which the indictment 
in this case was found, as before stated, is this: “If any per
son shall, under promise of marriage, sedycc and debauch 
any unmarried female of good repute,” etc. K. S„ | 1200. 
Though in common parlance the crime made punishable by the 
foregoing statute is simply termed “ seduction,” yet each of the 
words “seduced” and “debauch” has its appropriate mean, 
ing, and this, under the familiar rule which presumes that the 
legislature, in drafting a statute, employ no superfluous words, 
or words without a purpose.

There are two steps necessary to be taken in order to con
summate the crime under discussion: Fir*t, the female must 
be “ seduced,” — that is, corrupted, deceived, drawn aside from 
the path of virtue which she was pursuing; her affections must 
bo gained, her mind and thoughts polluted ; and mmxl, in 
order to complete the offense, she must be “ debauched,”"—that 
is, she must be carnally known, — before the guilty agent be
comes amenable to human laws. Thus, it will be seen that a 
female maybe “seduced” without l>cing “debauched" or 
“debauched ” without being “seduced.”

If Joseph Andrews had yielded to the salacious solicitations 
of Lady Booby, as she lay naked in her bed, he would have 
been guilty of debauching her person, but certainly not of cor
rupting her mind. A similar view of the proper construction 
to be given to a statute substantially identical with our own 
was taken in Pennsylvania, ami cited with approval in State v. 
l'alttraon, 88 Mo., 88.

These remarks are made in order to the consideration of the 
fifth instruction given at the instance of the state, as follows: 
“(5) If the jury believe lieyond a reasonable doubt that the 
defendant, at the county of Callaway, Mo., and within three 
years of the finding of the indictment, promised Zcreida llall 
to marry her if she would permit him to have sexual inter
course with her, and if she did so on the faith of that promise, 
and she was at the time under the age of twenty-one years, 
and unmarried, and of good repute, they will find defendant 
guilty, and assess his punishment at not less than two nor more 
than five years’ imprisonment in the |>enitentiary, or by a fine 
of not exceeding one thousand dollars, and by imprisonment in 
the county jail nut exceeding one year.”
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The view of that instruction consists in not requiring the 
female in question to be “seduced,” — to be drawn aside from 
the path of virtue; but simply that if, without any such arts 
and wiles as are calculated to operate upon a virtuous female, 
and to lead her astray, the defendant made to the prosecutrix 
a plain business offer that lie would “ marry her if she would 
permit him to have sexual intercourse with her, and if she did 
so on the faith of that promise,” that then lie was guilty. No 
one can with any degree of plausibility contend that a virtuous 
female could ho seduced without any of those arts, wiles and 
blandishments so necessary to win the hearts of the weaker 
sex. To say that such an one was seduced by simply a blunt 
olfer of wedlock in future, in exchange for sexual favors in 
yr<vMiiti, is an announcement that smacks too much of bar
gain and barter, and not enough of betrayal. “This is hire, 
or salary, not séduction.” Any construction of the statute 
which would sanction the fifth instruction aforesaid would 
strike from that statute the word “seduce,” and render any 
one guilty ofa felony who should, under promise of marriage, 
“debauch”anV unmarried female.

0. There were many circumstances connected with the trial 
of this cause which rendered the testimony of the prosecuting 
witness open to very jealous observation. The trial occurred 
on the 2($th of November, lss8, the indictment having been 
found but two days previously, and the complaint was made 
about that time. According to hej testimony, the first con
gress between defendant and herself occurred in December, 
1886 (but what time in that month she does not state), and 
the result of their illicit interviews was a child fifteen months 
old at the date of the trial. This would prove the child to have 
been lx>rn on the 25th of August, 1887; but the usual period 
of gestation, two hundred and seventy-six to two hundred and 
eighty .days, would, according to the books, throw the date of 
conception into Novemlier, l>8<i. 2 Whart. & S. Med. Jur., 
$$ 41-55. But she would not designate what time in Decem
ber the first amorous encounter took place. If on the 15th 
day of December, this would give but two hundred and fifty- 
four days between conception and birth, oven if conception 
took place co instanti. If oil the 1st day of December, but 

45
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two hundred and sixty-nine days ; and there is no pretense that 
the child was not fully mature when bom.

Granting, however, that she was in error as to the time 
when the initiatory step was taken,— when the proceedings in 
limine were had. — still it taxes credulity to a great extent to 
believe that she would continue to believe that the defendant 
intended to marry her over a year after her child was born, 
and therefore kept silent u]x>n the subject of the supposed 
wrong done her. The foregoing remarks arc only made in 
order to show the caution with which this cause should have 
been tried, considering the peculiar circumstances which sur
rounded it. and the great length of time which intervened be
tween the alleged criminal act done and its prosecution begun.

Full opportunity, therefore, should have been afforded to 
sift the witness, and to test and ascertain her animve, and the 
motives which prompted hereafter so long a time had elapsed, 
to, institute the present prosecution. For this reason she

idek of prosecuting the defendant did not spring into being 
upon his marriage to another. It is always allowable to ask 
similar-questions, in order for the jury to understand, and 
understand fully, the attitude of a witness, and especially of a 
prosecuting witness, towards the accused. State v. Cooper, 83
Mo., 6113; 1 Wlmrt. Ev., 408, 545, 547, 549,561; 1 Greenl.
Ev., £ 450.

Because of the errors aforesaid the judgment should bo re
versed, and the cause remanded.

Brace, J., concurs ; Bay, C. J., and Barclay, J., in the re
sult. Black, J., dissents.

Note.— 117mt can*titHtv*.— The supreme court of Iowa says in speaking 
of tin- seduction of a young girl : “ It has often been liclil that to establish
a charge <>f seduction it must In- made to ap|*-ar that the intercourse was 
accomplished by some artifice or deception. Something more than a mere 
appeal to the lust or passion of the woman must lie shown In-fore the law 
will Inflict the |*>nalty preecrilied for that crime, or afford her a retm-dy. 
Clover I", hill, 8 Iowa, ;K17 ; Delvee r. llonrdman, 20 Iowa, -till; lirotni v. 
Kitigtley. 3it Iowa. 220 : State r. Haven, 4:1 Iowa, 181 ; Iiairtl v. Itoehncr, 72 
Iowa, 8IK ll was contended that the evidence hail no tendency to bring 
the vase within this rule; that, with the most favorable construction in
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plaintiff's favor of which it is fairly capable, it did not tend to show either 
artifice or deception, but, on the contrary, showed merely a yielding to gross 
solicitation. But we think that view cannot be sustained. The evidence 
had some tendency, we think, to show that defendant, by his caresses and 
flatteries, first acquired an influence over her by means of which he after
wards accomplished his purpose. It may tie that the virtue of a pure 
woman of mature years would have been alarmed by his first apppaches. 
Plaintiff, however, was but a child in years. She had the passions of a 
woman, but lacked the judgment and discretion which come only with age 
and exiicriencc. If the means made use of by defendant were calculated to 
overcome the will of a person of her years and experience, and were in
tended to create in her mind an affection for him, and they actually did 
have that effect, and if under that influence she yielded her person to him, 
this amounted to an ‘artitidfe’ within the meaning of the law. And the 
question as to the sufficiency of the evidence to establish that fact was for 
the jury.’’ Hturn v. Baugharl, 711 Iowa, 083. And in a Michigan case it 
was shown that the defendant commenced his familiarities with the prose
cutrix, a girl of fifteen years of age, more than a year liefore the act was 
committed; that he frequently visited her father's hoifse when the parents 
were absent, ami jiarticipated in games and sports with the children; that 
he frequently made Annie presents, thereby gaining her friendship and con
fidence, and on several of these occasions lie forced her into the bed-room 
and attempted to accomplish his criminal purpose, which finally culmi
nat'd. on t he occasion referred to in the information, in the accomplishment 
of this child’s ruin. Iri putting in this testimony, when the girl was upon 
the stand, she was asked ; “Had he liefore this made you any presents?" 
This was objected to as immaterial. The court soys: “The testimony was 
projierly admitted. She also gave testimony showing that force was used 
liy the ris|*indent on each occasion, against the like objection of counsel for 
rescindent. We see nothing objectionable in this. The ‘ seducing and de
bauching of the unmarried female’ was the crime for which the respondent 
was being tried. It consisted of the means used by him to induce1 this 
young girl to yield and surrender to him her chastity and her virtue; and 
such means always include all the nets, artifices, influences, promises, en
ticements and inducements calculated, umler all the circumstances of the 
case being considered, to accomplish that object; and all testimony having 
any tendency to establish any of these should lie admitted when offered to 
prove the criminal conduct We find nothing in the testimony received 
going lievond this. In all'such cases, the age, experience, artfulness and 
blandishments of the offender, ami the youthfulness, innocent guileless and 
confiding nature of the injuriai party, will always lie found to enter largely 
into the consideration of the acts of the parties involved in the investigation ; 
and the lurgist latitude consistent with safety should lie allowed in taking the 
testimony having any tendency to develop the material facts in the case. A 
proper regard for the protection of female virtue ami the welfare of society 
can never require less. The record tends to show that at first force as well as 
strategy was used by the respondent in bringing this child within his seduct- 
ing grasp, for the purpose of exciting in her impure and carnal desires. The 
testimony of the girl is to the effect that while she, at all times, opposed and
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resisted the respondent's lecherous approaches, she did on the last occasion, 
after he had got her into the bed-room at her father’s house, yield to his se
ductive influence and persuasions; that on this occasion he promised he 
would buy her clothing, which he never did, but that he finally succeeded 
In making complete his crime, ftopfe V. Gibbs, 70 Mich., 42.7, In that case 
the trial court gave very clear instructions as to the constituent element of 
the offense, and the supreme court indorse and discuss them as follows : 
“ Counsel for defendant askisl the jury : * If you find from this evidence that 
the girl, Annie Itunn. did yield then and there, viz., on the Hist of March, at 
the house of Bunn. through the promise of a silk dress, then I charge you 
that would not lie seduction, for that would I si no more than any lewd 
woman might do.’ Tins request was sulistantially given by the court, and 
in this connection the court said : 'If you And that the complaining witness 
yielded simply by reason of that promise, that all that occurred was by rea
son of making the promise that he would buy her a dress, and that she then 
yielded to his embraces, this of itself would show that the inducements were 
npt sill'll as to induce a woman of previous chaste character : hut if you find 
that she was of previous chaste character, and that the giving — making — 
a promise of a dress, or any other promise, on this or any other occasion, 
was simply one of the mentis which he had employed to overcome her re
luctance to submit to this act,— to overcome her virtue,— this would and 
might lie one of the means which the jury would have the right to consider 
as having been employed for the purpose of s<-during this girl from the path 
of virtue. And in passing ii|Kin the ipiestion of whether the means employed, 
as charged in this caw- by this prosecution, were such as would I*' likely to 
induce a woman of previous chaste character to yield to the sexual em
braces of another, the jpry have a right to take into account the relu Ism ex- 
isting Is-twcen the |Mirth's, and the age of this girl at the time. No. I don't 
mean to I*» iinderstissl ns saying that the means employed and used in no 
given ease include the making of gifts, or promise of gifts in the future are 
not to lie considered by the jury. It will lie fnj^thc jury to say whether, at 
the time, the woman was of chaste character, and whether arts were prac
ticed, and whether she was lured from the |Mith of virtue, and her reluctance 
to the sexual act overcome, by tin's** means. Tlie means used are not ma
terial if the arts and |ieraiuiaiona were what caused her to submit’ In de
fining the crime, and what is necessary to lie proved to establish it under 
our statute as applied to the facts in this ease, the court further said : 'Se
duction may lie defined to lie the act of jiersiiading or inducing a woman of 
previous chaste character to depart from the path of virtue by the use of 
any species of arts, |H>rsunaioiia or wiles which are calculated to have and 
do have that effect and resulting in her ultimately submitting her person to 
the sexual embraces of the person aceuiaxl. . . . If, in this case, you find 
that the girl, Annie Itunn. was liefore and on the 31st day of March. 138*1, 
of chaste character, and virtuous, and if the roa|Kiudent by arts, persuasion 
and wiles, induce her to depart from the path of virtue, and submit to the 
sexual embraces at that time, this would constitute seduction. In oriler to 
constitute the offense, it must lie shown by the proofs in the cause that on 
this day, March 31, 1880, this girl yielded her jierson and her virtue by 
reason of some artifice, promise or inducement made by the respondent at
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the time, and without which she would not have yielded. That, however, 
should lx* modified to this extent : that the artifice or inducement need not 
have been concurrent with theactof sexual intern mine ; hut if, by insidious 
anil persistent attentions, and by tips gifts of trifling articles from time to 
time, he built up such respect for himself, or affection for himself, as to 
finally aud eventually overcome her virtue, and induce her to yield by these 
means, it would not be material that all of these purposes — all of these ef
forts— limy not liave been concurrent with the final act of sexual inter
course, or the first act of sexual intercourse which was voluntary on her part. 
Now, as I have said, the act of intercourse must have lieen voluntary event
ually : and, at the time, the complaining witness must have been of a chaste 
character. Illicit intercourse which takes place in consequence of any reli
ance on a promise of com|iensntion for a specific act is not seduction. . . . 
Some claim is made that, upon former occasions, the testimony of Annie 
Bunn had disclosed a state of facts which would be, if anything, rape as dis
tinguished from seduction. You will comprehend, from the definition I 
have given you of the offense of seduction, that you must lie able to say 
upon the evidence, beyond a reasonable doubt, that the offense was seduc
tion rather than ni|ie, or then1 can lie no conviction in this case upon this 
charge. To constitute seduction there must have been submission ; for if 
the offense was ra|ie, no conviction can lie Imd u|kiii this record. If the com
plaining witness \Vas ooni|iello(i to submit by fora-, or if she was prevented 
from resisting by fear of dangerous consequences or great bodily harm,— so 
strong a fear as to overcome the mind Iso that she dare not resist,— tins would 
!*• rape, and not seduction. But tiiVypstitutc rape, she must not have 
yielded at any stage of the act: she must h^ve resisted. persisted in her de
termination ami wish to resist, and must have ^-sisted to the utmost except 
as she was overcome by fear of dangerous consequences or great bodily 
harm. ... If then- had lieen a previous seduction, there could be no 
conviction here, because it would follow that she was not of chaste charac
ter. and the sexual act complaimsl of as sixluctiun was not an act which oc- 
ourn-d prior to March 31st By this, I mean that if then- had been a seduc
tion — an actual sisluction —of this girl,— an intercourse had lieen kept up 
fmm time to time,— then this isolaUsl act could not Is- charged as an net of 
sisluction. If illicit intercourse once liegins between two |>artics. it would 
lie incumlicnt upon the pmsecutioii. In-fore they could charge a second se
duction, at least to show affirmatively there liail lieen a reformation. But 
it may I*- stilted, however, in this connection, that previous arts of inter
course, or attempts at intensmrsi- which was not «I, but which fuilrd,
or arts of inU-nsiurw- which wereisinsunimatisl by force, or under such cir
cumstances as constitute ra|*-, would not tend to show that she was unchaste 
at the time. In other words, a woman cannot lie chargi-tl with unchastity 
who is by force inni|s»lled to yield her virtue — her |*-rson — to another.’ 
In the foregoing charge, we find the law applicable to this case well stated, 
and in accord with the previous di-cisionsof this court Peapie r. Millxpaugh, 
11 Mich., 27H; /Vo/ifr v. Hinnr, 87 Mich., 134 ; /Va/Je V. Clark, 83 Mich., 118; 
/>'iri* v. I'enpte, 37 Mil'll., 818; /Vn/i/c r. Squirm, 4M Mich., 487; ZVoyiZc n. 
f'u in faons, fill Mich., 848; /Vo/i/c n /Ji- Cure, (14 Mich., 888. See, also. 3 Bish. 
t rim. Law, g 11 ID; Whart Critn. Law, 7(12; State v. Uierve, 27 Conn., 319;

75
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Dinkey r. Com., 17 !*n. St.. 138 ; Carpenter r. People, 8 Park. 603 ; Com. v. 
McCarty, 4 Pa. Iaiw J„ 138: State r. Hook, 5 Iowa, 430; State r. Carron, 18 
Iowa. 373; lilt urn r. Kiutjidey, 38 Iowa. 234; leeueker v. Steilen, 89 III., 547; 
Croyait r. Slate, 23 Win.. 454 ; Hinjan r. Cretjan, (l Kol>. (N. Y.\ 150; llart r. 
IValkrr, 77 I ml, 334 ; Detvee r. Hoantman, 20 Iowa, 440 ; State p. Fitzyrraltl, 
63 Iowa, 268. A false promise of marriage, under our statute, la not a uoctw- 
sary element in the influi-tii-v exertisl through the wiles, artifice and ikwp- 
tion list'd hy tin- staluci-r in taking mlvantage of the guileless sini|>lieity anil 
eonlhlemv of a young girl, and leading her from the |sith of virtue, in de
priving her of her el tastily and aevonii dishing her ruin ; Imt any other 
ou title deviis- or deceptive means, involving the same moral turpitude, used 
hy him in accomplishing Us- same eriminal result, is all that is net-essary to 
constitute the i-rimo. Tin- quality of the means list si, rallier than the kind, 
is tliat \v liieh eharaeterizes the act, and brings it under the mnilemnation of 
the law."

Even where the prosecutrix swears tliat the defendant forced her. her 
statement is not conclusive upon this <|iiestion. It wits so held hy the 
supreme court of Missouri, anil that eminent tribunal drops into jss-try 
while it announcisi the rule. “ It is true the pnessaitrix swore point-blank 
that the defendant always fonxsl her. hut that statement is to Is* received 
with many grains of allowance. This is a case where •actions s|s-ak louder 
than won Is.' In State r. H'oolarrr. 77 Kit, 103. when* a defendant was also 
pneieciitisl under sis-t it hi 1360. an instruction was given which told the jury 
to IIml the defendant guilty if he laid carnal knowlislge of the girl either 
with or willsiut funs*, and it was held nmioeoua, hut the judgment was nnt- 
witlistaniling atlirunsl. Iss-ause the physical facts h-stilled to hy the girl her
self showisl beyond |s-nidventun- that the force nspiinsl to eonstitute the 
sexual net rii|»* had not lss-n employed. In our opinion the deductions 
from the évidents- in tlie casi- at bar must Is* similar to those in that one. 
The Uwtimony of the girl when isintrasl-sl with her actions; her failure hi 
make i sun plaint, although forcisl -a gissl many times,' — only furnishes 
one in the long list of instamssi of which that profound philosopher of hu
man nature. Sluiki*s|s-an*. s|s*ak« :

‘Tlie wilm and guilts that women work,
V INssemMisI with an outward show.' "

An instruction in a pn»ct-uti-ui for stsluction. that “it matters not what 
pit nuisis or arts were me si hy the seducer, if thereby the prosts-ulrix was 
led astray and induced to surrender her virtue and do what she would not 
otherwise liave done, it is wsluetion;" and that "the fact that the prnsts-u- 
trix knew the ik-fenilant was a marriisl man, and that she allow isl him 
to approach lier with such pi-iuninc*. should Is* carefully coiisidensl by the 
jury in dis-iding U|sm the i|uistiou of her purity of heart," was held to Is* 
pni|s-r. State r. tlmonte, 10 Iowa 308. An iiiimurrictl woman who has 
Isshi unchaste nuiy reform and aiipiin* a chaste character, so that her sole 
sispient seduction will Is* a crime within the meaning of Iowa Rev., g 420». 
State p. t Virrwa 18 Iowa 373. What was tlie previous character for chastity 
of tin* prisss'iitrix in an imlictiiieiit for w-din-tinn is a ipe-stion of fact to Isi 
di*tcrmineil hy I In* jury. ht. A man who obtains carnal intercourse with 
a woman solely by nieana of his jirumise of marriage, muilo to her at the
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time. and without which she would have yielded to his desires, is guilty 
of the statutory crime of seduction. People v. Mitlspangh, 11 Mich.. 27j. 
But the corroboration need not be of such force as would prove the facta 
imle|iendcntly of complainant's testimony ; it need only amount to proof 
of tluwe circumstances usually concomitants of the main facts, and which 
an- sufficiently strong and pertinent to satisfy the jury of the truthfulness 
of witness" testimony on the principal facts. State v. Timmens, 4 Minn.. 325. 
Ami if complainant ap|>ears to have had previous intercourse with defend
ant under promises of marriage, and, on finding that he was deceiving her. 
had. at and before the time charged, reformed from principle, she is still 
in tile eye of the law a chaste person at the time of the act Id. The New 
York statute provides that the testimony of the woman seduced shall not 
1*- sufficient unless sup|K>rtcd by other evidence. Held, that evidence sup
porting only material facts is not sufficient Crozier v. People. 1 Park. 
(N. Y.)Cr., 453. By “previous chaste character" the statute does not re- 
ipiire chaste reputation. It means actual personal virtue, ami this is to be 
presumed until the contrary is shown, lit. And “ it has always been well un
derstood that roaming at night is an evidence of want of virtue in a woman. 
A ‘night-walker" is a name applied to one who roams at night for evil 
|»ur|iuse. No good pur|iose can ordinarily take a young girl with frequency, 
late at night, away from her home." State r. Clemmons. 78 Iowa, 123. The 
term “ character," in section 8386 of the Iowa Code, which provides that if 
any person wducc and delmuch an unmarried woman, of previously chaste 
character, etc., signitU-s that which the person really is. in contradistinction 
of that which she may Ik* reputed to be. Andre v. State. 5 Iowa. 389: lloak 
r. State, nl, 430. In oriler to establish the unchasto character of an un- 
mnrricd female, it is not necessary to prove that she has licon guilty of sexual 
intercourse. I<L

Defendant and pnweeufrix had illicit intercourse for more than a year, 
when defendant went away, and prosecutrix reformed and led a chaste 
life until after defendant’s return in about a year, when, under promise of 
marriage, their relations were r<-smiled. Held, that defendant was guilty 
of seduction when the first offense was committed after their former illicit 
relations had lieeii broken off. State r. Mooiv, 78 Iowa, 494. The fact that a 
child was I torn is relevant to show the fact of seduction, llausenflouck v. 
( 'oui.. .Vi Va., 702. Upon the trial of an indjetment for seduction, the record 
of a previous conviction of defendant upon a charge against him by the 
complaining witness for liastardy is not admissible. State r. Il'enz, 41 Minn.. 
196 Upon the trial of an indictment for seduction, the usual presumption
of diastity in a woman does not apply. State v. 11\nz, 41 Minn., 196. 
Ini. People c. Kane, 14 Ablx N. Y. Pr., 15.

»
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ABDUCTION.

1. Abduction — What constitutes.—Defendants were indicted under
the Criminal Code of Illinois, section 1 which provides that whoever 
entices an unmarried female of chaste life from her home for the pur
pose of prostitution or concubinage shall be punished, etc. It was 
proved that the principal defendant, a dissolute and impecunious 
voung man, induced the prosecutrix, a girl of fifteen, to elope with 
him by promise of marriage, but no arrangements had been made or 
suggested as to time anil place of such marriage, and the defendant 
was without means to defray traveling expenses. For the avowed 
purpose of taking a night train, defendant took her to a neighboring 
city, where they slept together at an hotel, he representing her to be 
his wife, keeping her hid until late the next day, when, without any 
effort to lake a train, they returned to the town where the girl lived, 
and, still keeping secluded, slept together that night until aroused by 
the approach of the girl’s parents and the police, when they fled to
gether. and were together when arrested, two or three days later. 
Held, an enticing for the purpose of concubinage, within the meaning 
of said statute. Henderson et al. v. People, 0.

2. Same.— No length of time nor long continuance of illicit intercourse is
necessary to constitute concubinage. That relation is formed when 
a single woman consents to unlawfully cohabit with a man generally 
as though the marriage relation existed between them. Id.

See Instructions.

ABORTION.

Conspiracy to procure abortion — Woman not with child.— A 
woman who, believing herself to be with child, but not being with 
child, conspires with other iiersons to administer drugs to herself, or 
to use instruments on herself, with intent to procure abortion, is liable 
to be convicted of conspiracy to procure abortion. The (Jueen v. 
Whitchurch, 1.

ACCOMPLICE AND ACCESSORY.

1. Accomplice tried for murder ai.thouoii principal convicted only
OF manslaughter—One indicted as an aider and abettor of the crime 
of murder may be placed on trial, conviens! and sentenced for that 
offense, notwithstanding the princiiml offender had been tried pre
viously and colrvicted and sentenced for manslaughter only. Goins 
v. State, 19.

2. Drclara of co-defendant.— On the trial of one of several de
fendant ally indicted for an offense, the declarations of a co-
defendu ade in the absenceof the defendant on trial, in furtherance 
of the i ion pur|K*M\ are admissible when a périma facie case of 
conspiri is been made. Id, V
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3. Cries of mob admissible.—On the trial of one charged with homicide,
where the defense is that the killing was done in resisting an attack 
from a mob, theories of the mob from the time it was formed, though 
made before the deceased joined it. are competent evidence to prove 
its spirit and purposes, and as reflecting upon its attitude at the lime 
the alleged attack was made. Id.

4. Right to resist ATTACK.— Where a number of persons, in tbe exercise
of their lawful rights, have reason to apprehend an immediate, vio- 

• lent and criminal assault upon them as a party from su|icrior numbers, 
it is not unlawful for them to combine for their just defense. Id.

5. Acts and declarations of mob admissible.—Where one is on trial
for homicide; and is defending on the ground that the killing was 
done in reddling the attack of a mob, he has a right to prove, and 
have the jury consider, the violent, malicious and criminal acts and 
declaration^ of the mob. Id.

6. Independentfioht.— In the absence of proof of a conspiracy, one who
is present when a homicide is committed by another upon a sudden 
quarrel, or in the heat of passion, is not guilty of aiding ami abetting 
the homicide, although he may become involved'in an independent 
fight with others of the party of the deceased, unless he does some 
overt act with a view to produce that result, or purposely incites or 
encourages the principal to do the act. Id.

See Evidence, 15; Incest, 3.

ADULTERY.

1. Adultery — Proof of marriaoe— Marriage certificate — Stat
utes— Construction.—Statutes of California. 1871 72, page 380, pro
viding for the punishment of adultery, ami making a recorded certifi
cate of marriage proof of marriage for the pur|iose of the act, does 
not exclude other proof of the marriage. VVop/c v. Stakes, 14.

8. Evidence to identify persons named in certificate.—Where, in a 
trial of one John W. Stokes for adultery, the record of a marriage cer
tificate introduced in evidence shows a marriage of John Stokes to 
Jfc/fccc/ytiibson, the testimony of a witness that he was present when 
defendant was married to Rachael Uiltson in the year when, at the 
placeXvhere, and by the person by whom, the record shows the mar
riage mas performed, is admissible as tending to ^identify the parties 
named in the certificate. Id.

8. Real nA»ies of parties may BE shown.— Evidence of the real names 
of the parties, which differ from the names in a marriage certificate, 
does not contradict the certificate, the minister not living, required 
to guaranty that the persons named were married in their true names. 
Id.

4. Cohabitation.— Evidence that defendant and Rachael fiilison lived as
man ami Wife for many years, and that she bore liiin children, if not 
admissible as proof of marriage in a trial on a Charge of adultery, is 
admissible as tending to identify the parties named -in the certificate. 
Id.

5. Marriage —Presumption of continuante of status.— The statu»
of marriage, having been proved, is presumed to continue, and the 
presumption can only bo overcome by evidence of d^nlh or divorce. 
Id.

AFFRAY.

1. Evidence.—On an indictment for an affray for fighting in a public 
place, tbe testimony of a party thereto of Ins apprehension of danger 
to himself and sons when he saw tbe other parties two miles away,
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awl of bis grounds for such apprehension, is immaterial, as it iloes not 
show that lie or his sons fought only in their own defense. .State v. 
Harrell, ;j(l.

2. Same.— Evidence that the fight terminated when the other parties were
wounded and lied, that the father and sons pursued them, and shouted 
to tile wounded men “ to stop, and shoot it out like men,” was compe
tent, as showing their willingness to fight and prolong the conflict. Id.

3. Instructions.— It was sufficient for the court to charge that they had
the right to light their own defense, and in defense of each other, 
without going in etuils in respect thereto. Id.

\ ALIBI.
See Evidence, 10; Instructions, 8.

ARREST,

1. Without warrant.— In cases of ordinary misdemeanors a constable
cannot arrest the offender without warrant, unless lie is present at 
the time of the offense. II"cMi v. Slate, 41.

2. Same.— The fact that a warrant has issued directed to any constable of
the county will not avail such officer* unless such precept be in hia 
possession at the tune the arrest be made. Id,

ARSON.

Under Venal Code of Texas, articles 001, 002, defining arson ns the wilful 
burning of any building, edifice or structure inclosed with walls, and 
covered, a person cannot lie convicted of arson lor burning the ma
terials of a crib after I laying torn it down. AJulliyaii v. Stale, 4U.

ASSAULT.
One whose property has been wrongfully taken by another may tliere-

u|hiii retake it from him, using no more than rensontildtilbrce ; and 
what is such force is a question of fact lor the jury, t’uni. V, Dona
hue, 45.

ASSAULT WITH DEADLY WEAPON.
1. Assault and BATTEny — Instruction — •• Deadly Weapon” defined.

There is no error iivmistructing a jury, on a trial for assault with a ' 
deadly weapon, tlent “a deadly weapon is any weapon or instrument 
by which death may lie produced, or would lie likely to lie produced, 
when lining iisedun the manner in which it may appear it was used in 
tlm affray. The jury are the judges as to whether the wenjion was or 
was not a deadly weapon.” I’eople v. liodriyo, 53.

2. Assault with deadly weapon—Justification—Reasonable doubt.
In a prosecution lor assault with a deadly wen|«iu. it isifot proper to 
instruct the jury that they must find defendant, not guilty if they 
entertain a reasonable doubt that he acted under a reasonable appre
hension of great Isslily injury. If such a state of facts existed, still 
the defendant would not he justified, unless the use of a deadly 
wea|Hin was necessary to prevent the injury. Id

8. Burden of proof — Weapon.—In a prosecution for nssnillt with a 
deadly weapon, when the defendant sets up in defense no distinct and 
independent facts, but contends u|sm the facts and circumstances, as 
proved by tile evidence, constituting the transaction charged as crimi
nal, that he is not guilty, the burden of proof is on the government 
to satisfy the jury lw>yond a reasonable doubt that the assault ns 
charged was unjustifiable, and the burden of proof does not shift 
throughout the case. Id.
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ASSAULT - INDECENT ASSAULT.

1. Ff.malk under ten years.—Under section 245 of the Penal Code, the
taking of indecent liberties with or on the person of a female child 
under the age of ten years, without regard to whether she consents to 
the same or not, constitutes an assault. Slate v. lie*/, 881.

2. INDICTMENT.— Under an indictment for an assault with intent to car
nally know and abuse the child, the defendant may be convicted of 
taking indecent liberties with her person, if within the allegations of 
the indictment. Id.

8. A verdict of “ guilty of an indecent assault ” sufficiently describes the 
offense. Id.

BASTARDY.

Evidence of previous misconduct of prosecutrix.— In a bastardy 
proceeding, evidence that the prosecutrix, some seven or eight years 

, before, was locked lip in a room with one D. at a public house for 
several hours is material, where it was shown that she was several 
times in D.'s company, both at his home and riding with him, about 
the time that the alleged intercourse with defendant was had. Stale 
v. Done, 87.

BIGAMY.

1. Constitutional law.—^he provision in section 501, Révisée! Statutes 
t of Idaho, that “no person who is a bigamist or polygamist, or who

teaches, advises, counsels or encourages any person or persons to be
come bigamists or polyganiiBts, or to commit any other crime defined 
by law, or to enter into what is known as plural or celestial marriage, 
or who is a member of any order, organization or association which 
teaches, advises, counsels or encourages its members or devotees or 
any other persons to commit the crime of bigamy or polygamy or any 
other crime defined by law, either ns a rite or ceremony of such order, 
organization or association, or otherwise, is permitted to vote at any 
election, or to held any position or office of honor, trust or profit 
within this territory," is an exercise of the legislative power conferred 
upon territories by Revised Statutes, sections 1851. 1859. and is not 
open to any constitutional or legal objection. Dari» v. Deaeon, 89.

2. Rki.hiiour belief.— Bigamy and polygamy are crimes by the laws of
the United States, by the laws of Idaho and by the laws of all civil
ized ami Christian countries; ami to call their advocacy a tenet of 
religion is to offend the common sense of mankind. Id.

8. Crime not sanctified under guise of religion.— A crime is none 
the less so, nor less odious, because sanctified by what any particular 
sect may designate as religion. Id.

4. Same—It was never intended that the first article of amendment to 
the constitution, that “congress shall make no laws respecting the 
establishment of religion, or prohibiting the free exercise thereof," 
should lie a protection against legislation for the punishment of acts 
inimical to the peace, good order and morals of society. Id.

6. Same.— The second subdivision of section 504, Revised Statutes of 
Idaho, requiring every person desiring to have his name registered as 
a voter to take an oath that he does not belong to an order that ad
vises a disregard of the criminal law of the territory, is not open to 
any valid legal objection. Id.

6. Reasonable belief of death of first husband.— The prisoner was 
convicted under 24 and 25 Viet. (eh. 100, £ 87), of bigamy, having 
gone through the ceremony of marriage within seven years after she 
had been deserted by her husband. The jury found that at the time 
of the second marriage she in good faith and on reasonable grounds
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believed lipr husband to be «lend. Held, by a majority of the court, 
that a bona fide belief on reasonab’p grounds in the death of the hus
band at the time of the second marriage afforded a good defense to 
the indictment, and that the conviction was wrong. The Queen v. 
Toison, 59.

^BLACKMAIL.
1. Threatening letter — Parol evidence to explain.—Under Revised

Statutes of Indiana#1881. section 102(1. which provides than any one 
who threatens to accuse, or sends a letter threatening to accuse", any 
person of a crime punishable by law. or of any immoral conduct which, 
if true, would tend to disgrace such person, or in any way to subject 
such person to ridicule or contempt of society, with intent to extort 
gain from such person, is guilty of blackmail: and when the letter 
containing the threats is ambiguous, the ambiguity may be explained 
by parol evidence. Motsinger v. Stale, 110,

2. Immaterial that tiie person threatened is guilty.—A charge that
a person lias solicited sexual intercourse with the wife of another is a 
charge of immoral conduct, which, if true, would tend to disgrace 
him. and subject him to the contempt of society. It is immaterial 
whether or not the person so accused is guilty of the matter with 
which he is charged. Id.

BODY STEALING.

1. Evidence — Motive.—On an indictment against P. for the disinter
ment of a dead body, which was to be burnt, and made to represent 
the carcass of Q.. who was to disappear, and thus make payable the 
insurance on his life, the policies of insurance are admissible in evi
dence to prove the motive of'tlie crime. State v. Pugsley, 100.

2. Same — LAWFUL AUTHORITY.— Evidence that defendant disinterred a
body secretly during the night-time, concealed it, and that there was 
an attempt made to burn it, warrants a refusal to grant a new trial on 
the ground that there was no evidence to show that the body was dis
interred without lawful authority. Id.

Harmless error, see Instructions, 2.
Impeaching witness, see Witness, 3.

BRIBERY.
1. Right of appeal.—Where a denial of the right of suffrage and to

hold public office is annexed to the punishment imposed on conviction 
of a misdemeanor, an appeal will lie to the court of appeals, though 
the fine imposed is insufficient to give the court jurisdiction. John
son v. Com., 113.

2. Motion to dismiss.—At a trial for receiving a bribe to vote for a cer
tain candidate for congress, the testimony for the commonwealth was 
that of a single witness, who testified that he loaned defendant $5, 
but not to influence his vote, though he did not know that he would 
have loaned it but for the election ; and that the accused entertained 
tlie same political views as witness. Held, that a motion to dismiss 
should have been granted. Id. ^

3. Instruction.— Defendant requested an instruction tharJthe jury must
believe that the money was given accused to influence lus voie, and 
that for sucli money the accused did vote as requested, Land tliatxif the 
money was in good, faith loaned the accused was not guilty, ifleld, 
that it was properly refused. Id.

4. Offering bribe by third person.— The conveyance to a juror of an
offer of a third person to bribe such juror is the offering of a hrilie _ 
the person conveying the offer, and is no less an offer to bribe because 
the money to be paid was not to come from his pocket. People v. 
Northey, 838.

See Evidence, 9.
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BURDEN OF PROOF.

When it does not shift, see Assault with Deadly Weapon, 3.

BURGLARY.

1. The offense of hnrglnry cnnnot be made out without clear proof of
the breaking, l'enple ». McCord, 117.

2. Persuadino another to commit.— It would he a disgrace to the law
if a person who had taken active measures to persuade another to 
enter his premises and take his property can treat the taking as a 
crime. What is authorized to be done is no wrong in laxv to the in
stigator. Id.

3. Same.— If a crime can be readily prevented without injuring the crim
inal, every wanton injury is a trespass and may become a crime. Id.

CARRYING CONCEALED WEAPONS.

Carryino a pistol in a covered rasket on one’s arm, not for the 
purpose of transportation only, but for convenience of use and access 
and to evade the law, is carrying a concealed weapon « itliin Code of 
Georgia, section 4327. making it a misdemeanor to carry a pistol 
about the person, unless in an open manner, anil fully exposed to 
view. Boles ». Slide, 126.

CHANGE OF VENUE.

1. Prejudice of judge— Duty of court.—Where a change of the
place of trial of a criminal case is sought on tlie alleged ground of the 
prejudice of the presiding judge, the judge is not at liberty to avoid 
the emharrassment of a trial in the face of such objections by grant
ing a change, hut must rule upon the application, when fully advised, 
"according to the very right of it" I Code, sec. 4374); and this ruling 
will not ta- disturbed on appeal unless it is shown that he has abused 
his discretion, and no such showing is made in this case. Slide r: 
Billings, 320.

2. Prejudice of people—Showing and counter-showing — Abuse of
discretion. — The application for a change of venue in this case, in
volving a charge of murder in the first degree, was supported by the 
affidavits of some forty or fifty persona, showing a high state of feel
ing among the people, and at feast some pre judice agaiiet defendant, 
ami that there was some talk of lynching him. It also appeared that 
many other persons applied to to make like affidavit would have done so 
but for prudential reasons. This showing was opposed by the affidavits 
of some eight hundred persons, which did not controvert the facts of 
excitement ami prejudice, hut did controvert the claim that the ex
citement ami prejudice were so great as to prevent a fair ami Impar
tial trial. Held, that to have granted the change upon the showing 
made would have la-en in accord w ith the general practice in Much 
cases, and that it was, under all the circumstances, an abuse of dis
cretion for the court to deny the change. Id.

3. Same.— Affidavits that deponents have heard the case frequently dis- 
« cussed, and do not believe that defendant can have an

r in the county because the inhabitants are prejudiced against him. are 
insufficient for change of venue, land the action of the court in taking' 
the,motion under advisement until an effort w as made to obtain a 
jury, ami then overruling it, was harmless. Territory ». Man ton, 
621.

11479313
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CONSPIRACY.

1. Conspiracy to murder — Discretion ok court.— It is largely in the
discretion of the trial court to allow the preliminary proof to the in
troduction of death-lied statements of deceased to be given to the 
court in the presence of the jury, but good practice would suggest 
that such proof he made in the absence of the jury, when properly in
sisted upon. State ». Furney, Ml,

2. DYING DECLARATIONS.—Statements Hot under oath can only lie admitted
in evidence ns dying declarations when they are made in extremi», 
and where the death of the |ierson who made the declaration is the 
subject of the charge, and where the circumstances of the death 
are the subject of the declarations, and the |s>rson making them is in 
the full belief that he is almut to die; audit his condition of mind must 
be made clearly to apjiear. Id.

desk;3. Act mi st be the outcome or THE common deskIn.— Where persons
combine to commit a crime, and while so engaged in such unlawful 
act murder is committed by one or more of the conspirators, without 
the knowledge or consent of the others: and the act is not the natural 
or probable outcome of the common design and purpose, but the in
dependent act of one or more of the conspirators, held, those not par
ticipating in it are not guilty of murder. Id.

4. Circumstantial evidence.— Where circumstantial evidence consti
tuting a single chain is relied upon by the state for a conviction, 
each essential fact in the chain of circumstances must Is» found to bo 
true by the jury lieyond a reasonable doubt, to warrant h convic
tion. Id.

See Abortion.

CONSTITUTIONAL LAW.

1. Offense committed near boundary link.— Trial by jury —Crim
inal jurisdiction.— Code of loxva, section 410(1, providing that 
“ when a public otfense is committed on the boundary line between 
two or more counties, or within live hundred yards thereof, the ju
risdiction is in either," is not in conflict with the Constitution of 
Iowa, Reticle I, section W, which provides that "the right of trial by 
jury shall remain inviolate," when a statute similar to section 4100 
was in force when the first constitution was adopted, and has remained 
so ever since. State v, l‘ttyxley, 100.

2. Jury judges ok law and fact.—Constitution of Maryland, article 1ft,
section ft, declaring that the jury shall la* judges as well of law ns of 
fact in criminal cases, docs not prohibit the court from instructing 
the jurv on the law, when they unanimously request it. Scant c. 
State. 173.

Power of state to punish by disfranchisement, see IllG.'.MY.
Verdict of guilty does not forfeit right of elector, see Perjury, 4; 

Drunkenness.

CONTKMPT.

Offensive language to court.— Where the language used in a paper 
filed in court plainly constitutes a contempt, tin* fact that the persons 
committing tlie offense "did not think nor believe, nor had they the 
slightest conception, that those statements were scurrilous, disrespect
ful, insolent or contemptuous in any particular; that nothing was 
further from their minds than the making of any insinuation or 
charge against the court, or of staling anything that would he con- 
eidered contemptuous by the court."—does not relieve them front re
sponsibility for the language they actually lists I, and it is not for them, 
nor their counsel, to construe or state the effect of such language. 
United State» v. Uorjnirution, etc., 133.
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CONTINUANCE.
1. Affidavit —Sufficiency of.— Where defendant filed an nffiilavitfnr

continuance on account of absent witnesses, not stating their names 
nor what lie intended to prove by tlient, and refused on request of the 
court so to do, the continuance was properly refused. White v. State, 
MS.

2. Absent witness. — application for a continuance, on the ground
that an alisent witness will contradict the testimony of a witness, on 
a former trial, that “defendant gathered up all the papers lie could 
get, made a bundle of them, and put them in his pocltet," by testify
ing that the latter witness afterwards searched the premises, and 
burned all the papers of any value found there,— is properly denied, 
as the statements are consistent. Territory v. Mouton, 621.

COUNTERFEITING.
1. Applies to fobeion as well as domestic bank notes.—Penal Code 

of California, section 480, providing that “ every person who makes, 
or knowingly has in his possession," anything employed “in counter
feiting bank notes or bills, is punishable." applies to foreign as well as 
domestic bank notes. People v. McDonnell, 147.

8. Incorporation of bank.— Under Penal Code of California, section 959, 
subdivision 6, section 9fi0, providing that an information is sufficient 
if the offense charged is set forth in such clear and distinct manner 
ns to enable a person of common understanding to know what it is, 
and defendant is not prejudiced in any sulistantial right by the defect, 
an information for having jiossession of tools for counterfeiting notes 
of the “ Bank of England” need not allege the incorporation of such 
bank. lit.

8. Pr<)of of existence of bank.— Proof that the bank is known and 
acting as a corporate company, and ns such issues bills which come 
within the statute, identifies life notes set out sufficiently to show that 
they were “ bank notes.” Id.

4. State jurisdiction over.—The state courts have jurisdiction of such 
offense, under the statute which is an exercise of the general police 
power of the state, though it is also punishable under a federal stat
ute. Id. ,

6. Instruction. — A charge in substance that, to constitute the crime, a 
mere |Mwsession and intention to use, though without ability to use, is 
sufficient, is proper. Id.

CRUELTY TO ANIMALS.
TrespassINO noos.— Under Code of Mississippi, section 2918, forbidding 

cruelty to animals, defendant was indicted for killing hogs trespass
ing on his land after he had vainly tried to drive them away. Held 
error to refuse to charge the jury that if defendant killed the hogs 
while they were ravaging his crop, in order to protect the cro|«, and 
not from a spirit of cruelty, they should find him not guilty, llis 
guilt or innocence is determinable by the intent and purpose which 
prompted his act. Stephen» v. State, 157.

DISORDERLY HOUSE.
1. Reputation of frequenters — Specific acts.— Upon trial for main

taining a disorderly house by permitting lewd persons to frequent it, 
evidence not only of the laid reputation of the w omen resorting there, 
but of specific acts of unchastity committed by them elsewhere than 
on the premises in question, is admissible. Beard v. State, 178.
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2. Wiiat is a disorderly house.— A bar-room and dance-hall, with 
music, kept with intent to bring together and entertaining prostitutes, 
and men desirous of their company, if such persons habitually as
semble there to drink and dance together, may be a disorderly house, 
though the house is quietly kept, and no conspicuous improprieties 
are permitted within it. Id.

•
DRUNKENNESS. • ;

1. Constitutionality of law. — Chapter 104, Laws 1883, punishing
drunkenness in certain cases, is constitutional and valid, and the in
formation in the present case charges an offense under it. State v. 
Rrotcn, 165.

2. Honest mistake.— Where a person is charged with the offense of being
drunk in a public place, the defendant may show, as a part of his de
fense, that he became intoxicated through an honest mistake of fact. 
Id.

DYING DECLARATIONS.
Statements not under oath inadmissible, see Conspiracy, 1. 2; Murder,

8, 0, 10.

EMBEZZLEMENT.
1. Public officers.— Where on prosecution of a county*collector for

embezzlement it is show.n that defendant never made a settlement, 
and that bis books, when taken from him by the sheriff, showed a 
deficit, which he attempted to account for by swearing that the 
money was destroyed when his house was hurried, the evidence is 
sufficient to sustain a conviction. State t\ Findley, 191,

2. De facto officer.— When it is shown that defendant received the
tax-books and acted as collector, it is not necessary to produce his 
commission. Id.

8. Same.— When defendant was dr facto collector, it is no defense that 
he failed to take the oath of office. Id.

4. Evidence by an expert of the result of his examination of defend
ant's books and papers, which are in evidence, is competent to show 
the standing of the accounts, hi.

5. Intent.— It is immaterial whether defendant conceived the design of
converting the money at the time he collected it or subsequently. Id.

6. Lack of authenticity of tax-books.— That the tax-liooks were not
duly authenticated by the official seal of the county clerk when de
livered to defendant constitutes no defense. Id.

7. Remarks of court.— An exception to the remarks outlie efintt in the
hearing of the jury, which does not show in what connection they 
were made, w ill not be regarded when the rcmarks-themselves do not 
appear prejudicial to defendant, hi.

8. Misappropriation of funds by partner. — Under the general crim
inal code delining embezzlement jib a criminal offense, the misappro
priation of partnership funds by one of the general partners, with 
felonious intent, does not consiitute embezzlement. State v. Red
dick, 204.

9. Same.— Under such general statute the subject of embezzlement must
be the proper^' of another, and partnership property cannot be said, 
with reference to either partner, to be the property of another. Id.

10. Same.—Section 4036. Compiled Laws, declares that partners are trustees 
for each other. Section 3195 further defines who are trustees. Sec
tion 11799 provides when a trustee is guilty of embezzlement, but these 
sections do not have the effect to change the rule first announced. Id.

46
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11. Same.—The partnership is the owner of the projiorty alleged to lie em
bezzled, ami these sections do not assume to make the partners trust
ees for the partnership, hut for eagli other. Id.

12. By assignee. — On trial of an Information for embezzlement, it np-
|ieared that the defendant was the assignee of an insolvent debtor, 
and that the assignment named the order in which creditors should 
be paid. A firm, of which defendant was a member, was second in 
the list of creditors, but defendant paid the debt of his own lirm first, 
leaving little for payment of other debts. He also received #7:17 from 
sales of milk, anil only accounted for #127, //«•/</, that the evidence 
justified the verdict of guilty, as i( was for the jury to say whether 
defendant intended fraudulently to appropriate the pro|ierty. /Vop/e 
t\ De lAiy, 183.

18. Offering to retv bn fvnue.— In such case, under the Penal Code of 
California, section 318, providing that if, prior to information laid 
charging embezzlement, the accused restore, or offer to restore, the 
properly alleged to have been embezzled, such fact is not ground of 
defense, but gis-s only toward mitigation of the punishment, it could 
not avail that defendant offered to icturn the bnlaneeduo from him as 
assignee. Id.

14. IniiKWKIKYINU bond.— Nor js it a defense that defendant has given an 
indemnity IhiihI for the umoupt of pro|Kirty coming into his hands as 
assignee. Id.

EVIDENCE.

1. Other offenses. — And evidence that defendant had been suspected
of larceny from Ids employers; that deceased, a fellow-employee, had 

it active in conducting a search of defendant's house for the miss
ing articles; and that defendant had lost his position, and had threat
ened to "lix” deceased,— is admissible on the i|Uestioii of motive, 
though it limy also show defendant guilty of a crime otfier than that 
for which he was being tried. Stale r. Ikitmer, I till,

2. Same.— And that the wire netting on defendant’s cell window had
been cut, and that a razor and a gun wrench were subsequently 
found in his jiosacsaion, is admissible, as consciousness of guilt may lie 
inferred from an attempted esca|>e. Id.

3. Arson — Other attempts.— Evidence of a previous attempt to burn the
same building is admissible, where there is evidence that defendant, 
at the time of the previous attempt, took a horse, and went to the 
place to which he went at the time of the lire, but by a dilferent route, 
and also evidence of a motive for the crime; as such evidence Milli- 
oiently connects defendant w illi the attempt. State r. Il'«id, 207. |

4. Tracks.— Where the evidence tended to connect defendant with the
arson, and tended to show that the one who set the lire Inidfevith him 
a sleigh which made certain peculiar tracks, evidence tlinrWV sleigh 
which defendant bail on the night of the lire lilted into the tracks is 
admissible, without evidence that defendant was actually seen with 
the sleigh U|kiii the road. Id.

5. Same.— Evidence that defendant desired to marry a certain woman.
and that her foster parents, the owners of the buildings burned, in
fluenced her against him, is ndmiasime. as lending to allow that de
fendant committed the crime in revenge, /if.

0, Same. —Testimony of the woman tending to show an admission by de
fendant that on the night of the attempt, and also on the night of the 
tire, he used the team which the evidence associated w ith the perpe- 
trutor of the crime, was admissible, /it

7. Same.— Certain witnesses having testified that they hud seen a sleigh 
pass along the street on the night of the lire, and standing in front of
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defendant's house. they were propprly allowed to testify that they hail 
afterwards identified the sleigh as tlie one let to defendant; also one 
present at the time of the identification was properly allowed to testify 
of the fact. Id.

8. Same.— The size of the tracks made around the building* on the night 
of the fire having I wen proved, it was proper to allow an overshoe to 
be shown by one who testified that he lino sold defendant a pair of 
the same size and width as the one shown. Id.

0. Bribery — Admissions or defendant— Appeal — Objections for 
FIRST TIME..— A written statement of the evidence given by the de
fendant before the grand jury, which lie lias admitted to lie correct, 
is admissible in evidence against him. The objection that the evi
dence was not shown to have been voluntarily given, or that the ail- 
mission was made while in prison, cannot be raised on appeal for the 
first time. People v. Nurlhey. 888.

10. Same — AocoMPMCR — Evidence.— When counsel for defendant in
forms the court that he is going to contend that a juror to whom a 
bribe was offered was an accomplice with the defendant accused of 
offering the hrilie, it is admissible fur such juror as a witness to testify 
u|mu such collateral issue, and to illustrate bis conduct, that he wRs 
advised by a third person, whom he hud informed of the offer, to hear 
all that was to lie said, and to seemingly atT|uiesce. so ns to prevent 
the defendant from approaching other jurors, anil that he acted in 
pursuance of such advice. Id.

11. Deposition — Note» of sin irt-ii and reporter hot a.—The notes of
a short-hand rc|mrter of testimony given orally upon a trial and read 
to the grand jury by the rejmrtèr are not a dc|K»ition. within the 
meaning of the statute rispiiring the name of a witness, whose deposi
tion was given to the grand jury, to lie inserted at the foot of the in
dictment or indorsed thereon, hi.

18. Offering a iiriiie — Doccmkntaby evidence.— On the trial of an in
dictment for offering a l.rilie to a juror who served in a civil action, 
the complaint, answer and minutes of the court in such action are 
admissible in evidence to prove the allegation of the indictment, and 
to show that the juror to whom the brilie was offered served as a 
juror on the trial of such action, «ntl it is proper to read them to the 
jury. Id.

18. Reaping ihstmf.ntary evidence to jvey.— Whatever documentary 
evidence is admissible may I*- read to the jury, without regard to the 
pur|niec for which it is ottered, hi.

14. Photograph of I/K'AI.ITY.— A photograph of the locality where the
deceased was killed, taken after the trial, with persons placed where 
defendant and Ins accomplices were said to have stissl, is not incom
petent, as tending to influence the jury, Shaw v. Stale, 426.

15. Ki.ioht of aitvimpi.iit. — Evidence.—Evidence of the disappearance
of other person* accused of complicity in the homicide, and (lint, 
though every effort has been made to arrest them under warrants for 
their arrests, they could not lie found, is not admissible to rebut evi
dence on the part of the defendant tending to prove that the homi
cide was committed in self-defense. 1‘eujtle V. he Chuck, 484.

16. At.tut.— Evidence that another person accused of complicity with the
defendant in the homicidnlwns found apparently in a plain of hiding, 
to avoid arrest, several liofirs lifter the homicide, is not competent to 
prove an nlihi attempted to lie proved by the defendant, there lieing 
nothing to show that tlm whereabouts of such person tended in any
way to establish the presence of the defendant at the place of the 
killing, hi.

17. Statements BY witnkhs on FORMEE triai-— Where a witness is inter
rogated witl< regard to statements made by him at a former trial, he

I
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hns llie 
writing

TtfucH statements were reduced to writing, to Imre the 
ited to him and reed. Id.

18. MA*»L*roirrot — Act sot rai.ur is bp.— Rkb ok*™.— In n case of 
homicide the narration of the transaction given by the injured man a 
few minute» after the affair, and after the defendant had left, i« not 
admissible in evidence as a part of the res yethr. KkMI v. Stale, 514.

18. Makhi.ai ohter — ScmrtERCY I»r KVIDESCK-—Evidence that defend
ant ami his wife had both been drinking; that In- allowed the wife to 
lie on the Ire all night, |»s>rly clad, near the house; that he and an 
employee, who Heed with him. brought her to the house next day, 
when she died, no effort having been made to get medical aid, is suf
ficient to sustain a verdict of guilty of manslaughter. Territory r. 
Hat,ton, 551.

See Accorpucr Asn Aoceubory; AppraT; Perjury.
lni|ieachliient of witness, are WlTSF.HH.
Adultery: Real names of |iartir» which differ from names in mar

riage certificate mar be shown. I'm/tie r. Stoke». 14.
See FAIRE PKETÊXhPB. 8. 6. 7 : III III Y NTKAMNO.
Non-experts, see lSSASITY, FoRSICATtOS.

EXTRADITION.

I. DuPECTIVE PAPER» — One arrested and detained under extradition
iw|wrs and a raina» issued under an indict.... .. for grand larceny,
and taken into the state where the offense was committed, will not 
be released on Aofwus corpus for the reason that the extradition |«tpcr» 
were defective and failvsl to charge a crime, except on comphiint of 
the authorities of the state from which the prisoner was extradited. 
» {tarit Harktr, Ï*.

t. Harp.as corpus — Writ op error.— A writ of haltra* eorpin in a 
case of extradition cannot perform the office of a writ of error. In re 
i ortrt. Ml.

I. Rare. — If the commissioner has jurisdiction of the subject-matter and 
of the |*-rson of the accused, anti the offense charged is within the 
terms of a treaty of extradition, and the commissioner. In arriving at 
a decision to hold the areu-e,|. has la-fore him competent legal evi
dence on w hich to exercise Ids judgment as to w hether tin- facts are 
sufficient to establish the criminality of the accused fur the purismes 
of extradition, such decision of the commissioner cannot be reviewed 
by a circuit court or by tins court on habea» eor/tua, either originally 
or by ap|*-al. Id.

4. Stun, in oppexse— Mp.vximi op tiir trrr.— In section 8of the act of 
August 8. I**.’, chapter 87n (55 Htat , 51» , the words “for similar 
pur|sw-s" mean “as endem-c of criminality." and depositions, or 
other i-apers. or copies thereof, aulhetitiented and certified in the 
manner prescribed in mstnm 5, are not admissible in evidence on the 
hearing uefnre tin- eoinmissioiier, on tile part of the accused. Id.

FAIMS PRETENSES.
1. Win it IshtiiR.— Representations that defendant woe a witch doctor 

and could kill and destroy witchea; that the person to whom tin- rep
resentations were made was the victim of witvhes; ami that unless lie 
employed defendant to exorcise them they would kill him and Ids 
family, constitute no offense, being mere cxpr-i-sinns of opinion, and 
not I'ulruletrd to deceive a man of common understanding. State v. 
Ilurnell, 55».

3. sSruiexi Y op uki-kumkm vTIo- • — As a matter of pleading, the ques
tion of tiie sufficiency of su-di retireeen tat Ions to deceive a man of 
chuiiuvn understanding is out- of law for the court. Id.
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3. Complaint DEFECTIVE.— If an affidavit on which a prosecution is based
is had for any reason, it is the duly of the court to sustain a motion 
to quash it without reference to the particular ground assigned in the 
motion. Id.

4. Intent—Am-euatios or.—Under the Criminal Code of Alabama of 1886,
eeclions 3811, 4383, allowing the intent, in an indictment for attempt
ing to obtain money on false pretenses, to be alleged in the alterna
tive, “to injure or defraud,’’an indictment charging an “intent to 
defraud ’’ alone is sufficient. While v. Stale, 225.

5. PMTVILEOED communications — ATTORNEY and CLIENT.— Defendant
was arrested for attempting to obtain money cn false pretenses from 
a railroad company. It was alleged that he sought to obtain dam
ages for two trunks which he falsely claimed had been lost by the 
coni|«any. Held, that the attorney of the defendant was properly re
quired to testify as to his employment by defendant to demand com
pensation from the company. Id.

6. Same.— An application by the attorney of defendant to the railroad
<i>ni| any for coin|ieiisation for the loss of the trunks and presentation 
of the checks for the same, under implied.authority to do anything 
necessary for the prosecution of the demand, was within the scope of 
his authority, and was the act of his client. Id.

7. Circumstances tending to show guilty knowledge.— Evidence
lliat the wife of defendant was on the platform of the station where 
tlic trunks were delivered, ami to which they were checked, and that 
she was traveling with her husband, and that she afterwards wore 
some of the dresses that were in the trunks, was properly admitted to 
show proper delivery and knowledge of that fact by defendant. Id.

8. Sufficiency of indictment.— An indictment for obtaining goods by
false pretenses, which alleges that defendant falsely represented that 
lie was the owner of certain property, and obtained the goods by giv
ing a mortgage thereon, is sufficient, as the false representations were 
the direct, anil not the remote, means by which defendant obtained / 
the goods, even though they would not have been delivered to him 
but for the mortgage. Cum. v. Lee, 249.

8. Sufficiency of evidence.— Where the owner of the goods testifies 
that he parted with them on the strength of the statements made by 
defendant, anil also “on the statements and the mortgage,” and the 
jury find the statements to lie false, it is proper to refuse a ruling that 
tlie evidence does not support the charge of false pretenses, where the 
jury are instructed to acquit if the owner parted with his goods in
dependently of the statements. Id.

10. Instructions.— The fact that the false statements were incorporated
in the mortgage given as security for the goods would not free de
fendant from liability for making the statements, though he could not 
be convicted by reason of breach of covenants in the mortgage; and 
an instruction that “ unless the jury find,that some other false pre
tenses were made besides those to which the covenants in the mort
gage relate, the defendant cannot be convicted," was properly refused.
Id.

11. Same.— An instruction that, if the seller had means of knowing that
the pro|*-rty was not defendant's, the indictment could not be sus
tained. was pro|>erly refused, as the seller had the right to rely on de
fendant’s statements. Id.

12. Same.— An instruction that “ if the jury find that the bargain in which
tlie alleged false pretenses were made, and its object, was to secure 
Janie* for a past debt and a future credit, then the defendant cannot 
be convicted,” was properly qualified by adding: “ If the defendant, 
at the time such representations were made, obtained any of the 
pro|iertv ... by reason of the alleged false pretenses, the indict
ment might be sustained." Id.

t
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FORGERY.

1. Forgery — What qoxstitutes offense.— A false instrumenter writ
ing. made out with criminal intent to defraud, which is good on its 
face, may be legally capable of effecting the fraud, even though in 
quirv into extrinsic facts, or matters not appearing on its face, would 
show it to be invalid, even if it were genuine; therefore, the forging 
of such an instrument or writing is an offense under the statute (secs. 
120, 189, Crimes Act». Slate v. Hilton, 261.

2. Life insurance blanks— Proofs of .death.— One B, had his'life
insured in a mutual benefit insurance company of Ohio. One of the 
officers of the company received a notice that\B. hail died, in this 
state. U|»on receiving the notice he forwarded 'blanks fcir/proof of 
death to the address of the beneficiary in the policy of the alleged de
ceased, the blanks being in the forms of proofs of death inoise by the 
company. The defendant was appointed a committee to investigate 
the cause of the death of B., and after a short time the proofs of 
death were sent by him from this state to an officer of the insurance 
company in Ohio. These proofs of death were false and untrue, be
cause, in fact. B. was not dead, as alleged. The pa fiers returned by 
the defendant to the company were headed: “Official Notice anil 
Proof of Death." On the first page there apjiears in blank “the fore
going, and the report of the committee, together with the certificates 
thereunto annexed,'* with certain questions purporting to lie answered 
concerning the death of the alleged deceased. The certificate of Un
attending physician, with the statement of an officer, under oath, that 
the physician is respectable, entitled to credit and engaged in active 
practice, the rejsirt of thé council examining committee on the cause 
of the alleged death, and an undertaker’s affidavit anil a clergyman’s 
certificate, etc. Upon receiving the proofs of the alleged death, the 
insurance company discovered that there was a material discrepancy 
in the proofs presented, and U|>on investigation caused the arrest of 
defendant for the forgery of the undertaker’s affidavit and the clergy
man’s certificate. Helil, that the false affidavit and certificate which 
the defendant executed must be treated as complete and separate in
struments, and the same as though they were wholly detached from 
the other papers constituting the proofs of death; and being in the 
exact form required by the insurance conqiafiy, and not being in any 
way invalid or defective upon.their faces; are'the subject of forgery, 
within the terms of the statute. Id.

3. Wha ct of forgery.— An instrument in the following form :
“ Mi stone Please let Bare Have the sume of $5 Dollars in
Gro: charge the same to DR F T Cook."— is not incomplete or
uim , without the averment of extrinsic facts, and is a subject
of fi Hendrick* v. State, 279.

FORGERY —UTTERING, WHAT IS.

1. Forged release of mortgage.— The recording of a forged discharge
of a mortgage constitutes the uttering of a forged instrument as an 
“ acquittance and discharge for money," though the note secured is 
still outstanding, as the discharge, if genuine, would discharge the 
note as well as the lien. People r. Sicetlmnl, 283.

2. Best evidence.— On an information for uttering a forgisl release of
a mortgage, by recording the release, the mortgagee, by whom the 
instrument pür|x>rted to Ire signed, testified that lie did-not sign it. 
The notary whose name nppeared on the instrument testified that he 
was almost certain that he did not take the acknowledgment. The 
two witnesses whose names ap|>earcd, and were necessary to a valid 
execution of the instrument, were not sworn, nor did their names air- 
pear on the information. Hel<t, that they were necessary witnesses 
for the people, and must be produced or their absence accounted for. 
Id.
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3. Evidence of payment of interest after release.— The notes vé
cue <1 by the mortgage were in evidence, and showed payments of 
interest made after the recording of the discharge. The mortgagee 
testified that these payments were received by him from a certain 
person to whom they were made, and who had the papers in his office. 
Held, that this testimony was improper unless supplemented by that 
of the person receiving the payments, as it might have been used as 
showing the falsity of the discharge. Id.

4. Motive — Mouthaoinii same land.— Testimony of a person that, about
a year after the discharge was recorded, defendant mortgaged the 
same land to him, and furnished an abstract which was identified 
in evidence, and showed the former mortgage discharged, was com
petent, Isitli as showing a motive for uttering the discharge and as 
tending to prove that she uttered it knowing it was forged, Id.

5. Same.— The record of a mortgage of part of the land covered by the
discharged mortgage, and executed after the filing of the discharge, 
was inadmissible without proof connecting it in some way with the 
transaction in question, as the jury might infer that an abstract simi
lar to tbe one in evidence was given, or be prejudiced against defend
ant as having wronged the mortgagee. Id.

6. Corpus delicti — Practice.— It was not necessary under the informa
tion to prove the eor/iiix delicti before proving admissions of defend
ant, as tbe corpus delicti depended for its existence on the acts and in
tent of defendant. Id.

FORMER JEOPARDY.
Nolle prosf.qvi without prisoner's consent.— That a nolle prosequi 

was entered without the prisoner's consent after issue was joined and 
tbe jury were sworn will bar a subsequent indictment for the assault 
with intent to murder, where the first indictment alleged that offense, 
and w as good and sufficient for a simple assault, even if not so for the 
aggravated assault charged. There can be no second jeopardy as to 
either grade of assault, and. ns tbe major includes the minor, the 
second indictment comprehends tbe same simple assault of which the 
accused was acquitted on the first indictment. Franklin v. Slate,

1. Sinole state of complainant.— The omission to prove that the com
plaining witness in an indictment for fornication was a single woman 
is not error; the single state, being the natural state, will be pre
sumed until testimony to tbe contrary is offered. (Jaunt V. Stale, 
297.

2. Resemblance between bastard and putative father.— Upon the
trial of an indictfiient for fornication, where both the bastard and the 
putative father were viewed By tbe jury, thk jury may consider 
whether there is a resemblance or not between teem. In such cases, 
tbe proper instrument of proof is inspection by (he jury, and not the 
testimony of witnesses. Id.

GAME LAWS.
1. Game killed in another state.—Howell's Statutes of Michigan, 

section 2199. providing that *' colin or quail can only; be killed dur
ing the months of November and December (if each year, and section 

. 22U2, providing that “ no person shall sell or vx|>ose for sale, or have in
pioahcssioii, etc., any of the kinds of species of birds protected by this act, 
after the expiration of eight days next succeeding the times limited 
and prescribed for the killing thereof,” when construed togetln r with 
act No. (it*, Public Acts of 1887, providing that in all prosecutions for
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violations of laws for the protection of game, proof of ils possession 
at any time when, etc., shall be prana facie evidence pf a violationlol the 
law, do not prohibit) the having in possession and exposing for sale at 
any time quail killed in another state and afterwards brought into 
this state for sale. People v, O'Neil, 302.

GAMING.
1. Gaming device — Playing-cards.— Ordinary playing-cards, when used

for playing any game for money or property, are not a gambling de
vice within the meaning of the Revised Statutes of 1879, section 1517, 
as amended by the act of March 9, 1881, prohibiting the setting up or 
keeping of any “ table or gambling device commonly called A, li, C, 
faro-bank, E. O, roulette, equality, keno, or any kind of gambling’ 
table or gambling device, adapted, devised and designed for the pur
pose of playing any game of chance for money or property." State 
v. Gilmore, 312. ‘ •

2. Same.— The proprietor of a saloon who gives out cards and sells chips
or checks to persons frequenting his dram-shop who call for the same 
for the purpose of playing seven-up, etc., with each other, on the 
tables in the bar-room, anil who takes no part in the games so played 
by his customers, is guilty of the offense prohibited by the Revised 
Statutes of 1879, section 1549, and should be indicted and tried under 
that section. Id.

3. Same.— A violation of section 294, Penal Code, which prohibits gam
bling with cards, etc., is a misdemeanor, and is punishable under 
section 13. State v. Shaw, 321.

4. What constitutes gambling.— The risking of money between two or
more persons on a contest of chance of any kind, where one must be 
the loser and the other the gainer, is gambling. Id.

5. Horse racing.— For such purposes a horse race is a game, and betting
thereon is punishable under section 296. Id.

6. Same.— The “ boards and lists " described in the indictment, ami al
leged to be kept and used by defendants, and descriptive of horse 
races, and the times and places of such races, are not "gambling de
vices" within the intent and meaning of the statute. No additional 
element of chance is introduced thereby, and the determination of 
the alleged games are not affected by their use. Id.

7. Srîfb-POKER.—The dealer of a game of stud-poker is an accomplice
with those who bet money or value at such game. Both are necessary 
to complete the offense, each performing a separate and necessary 
part in the violation of the statute. State v. Light, 326.

See Indictment, 2, 3.

GRAND JURY.
1. Freedom from bias—Examination. —One of the grand jurors who

found an indictment ffir murder in the first degree against defendant 
was examined at length as to his freedom from bias, ami the material 
part of his examination is set out in the opinion (which see), from 
which it appears that lie had engaged in some talk of lynching the 
defendant; hut held that the examination evidenced a stale of mind 
reasonably free from any prejudice or conviction that should dis
qualify him, and the court did not err in allowing him to sit on the 
case. State v. Billings, 329.

2. Number necessary to indict.—In a county where, undhr the present
statute, the grand jury consists of five members, and abinillenge is 
sustained as to one and his place is not filled, the remaining fdmunay, 
if they all concur, find a valid indictment. State v. Shelton, 64 ibwa, 
333, followed in principle. Id.
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3. Bias of jurors — Formation of previous opinion.—The previous
opinion which disqualifies a grand jury is one formed from mere hear
say, without the sanction of an oath. The formation of a a opinion of 
the guilt of a party indicted by the grand jury, from Ills testimony 
under oath given before them, upon a similar charge against another 
person, is no disqualification.' People v. Northcy, 338.

4. Samf, — Scope of inquiry of grand jury — Bias.— A grr nd jury has,
within the scope of its.inquiry, all public offenses commit ed or tfiable 
within its county ; and though it takes up a charge against omi per
son. if it appears from the testimony taken on such examination that 
sufficient reasons exist for putting another person on lus trial, they 
can and should find an indictment against such person. An opinion 
of tho guilt of such person so formed involves nothing ol bias or prej
udice. though the indictment against him be not directed on the same 
day. Nor does the calling of otlipr witnesses, before (in ling such in- 
dictpient, indicate bias or prejudice of the jurors. Id.

5. Same — Presence of grand jury in court.—The fact'that two of the
grand jurors were in court when another person was on trial for the 
same offense, and heard the defendant plead his constitutional priv
ilege as a witness, is of no significance, if it does not i ppear tha^ it 
had any effect upon the indictment of the defendant, 'd.

0. Grand jury — Obligation of secrecy.— The rule of lecrecyof the 
proceedings before a grand jury is intended only for the protection of 
the grand jurors, and the witnesses before them canrot invoke it, and 
the fact that a person was called, sworn and examined as a witness V 
before the grand jury does not come within the rule of i lecrecy, and a 
grand juror may testify to' such fact. Id.

if 
cou <i

HABEAS CORPUS.
1. Terms of court illegally called. —The terms of the

of the-District of Columbia are appointed by the c< 
term, pursuant to 25 Statutes at Large, 749, to begin on 
days of January, April and October. The rules of the 
for the prolongation of a term only ftir the purpose 
settling bills of exceptions. Held, that one term 
tinued after the commencement of the next succeedir 
judgment entered in July, under the heading •• Janu 
continued," by which a sentence pronounced at the 
1890, is set aside as invalid, and a new sentence prom 
>:.c porte Friday, 351.

2. Sentence void and voidable.—Revised Statutes of the
section 5541, provides that when a person convicted 
against the United States is sentenced to imprisonment 
longer than one year the sentence may be executed in E 
tiary.” Held, that a sentence in such caseof imprison 
vear” in a state penitentiary is not void, but, if objecjtr 
is merely irregular, in that imprisonment in a state pel 
period “not longer Ilian one year” is imposed. Id.

3. Same.— Revised Statutes of the United States, section
that when “any person convicted of an offense aga 
States is sentenced to imprisonment for a period not " 
year" the sentence may be executed in a state penitent! 
5542 | no vides that “ in every case where any criminal 
any offense against the United States is sentenced to 
and confinement at hard labor," the sentence may be 
state penitentiary. Held, that section 5541 applies to 
punishment is imprisonment only, while section 5542 
where the punishment is imprisonment at hard laboi 
person is convicted of an offense against the United 
able by imprisonment at hard labor', tbe sentence may 
a state penitentiary, though it is not "for a period " 
year." Id.
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«

Same.—Revised Statutes of the District of Columbia, section 1141, 
provides that a person convicted, among other offenses, of larceny, 
shall be imprisoned “ in the penitentiary ” for a certain period. Sec
tion 1158 provides that a person convicted of grand larceny "shall bo 
sentenced to suffer imprisonment and hard labor for a period not less 
than one year." Held, that where a person is convicted of grand 
larceny sentence can be executed only in a penitentiary. Id.

See Extradition.

INCEST.

1. Between father and illegitimate daughter.—Under Penal Code, 
section 302, providing that “persons, being within the degrees of con
sanguinity within which marriages are declared by law to be in
cestuous and void, . . . who shall commit adultery or fornication 
with each other, shall, upon conviction, be punished." etc., a father 
who has sexual intercourse with his illegitimate daughter is guilty of 
incest.. People v. Luke, 304.

3. Variance in name.— An indictment for incest described the female as 
“ Georgiana Towne, commonly known as • Georgiana Lake.’ ” It ap
peared that her real name was Georgiana Jeanette Lake, and that she 
was generally spoken of as “ Nettie Lake.” Held, no variance, there 
being no question as to the identity of the female. Id.

3. ACCOMPLICE.— In a trial for the crime of incest, thexnnrty to the crime
not on trial is an accomplice, and the other party cannot he convicted 
on her evidence, unless she be corroborated by, sucl<other evidence 
as tends to connect the defendant with the com m i ss iofTiXt I >er r i m e, 
and the corroboration is not sufficient if it merely slimy ihim-m)mis
sion of the crime or the circumstances of the commission.^ State v. 
Jarvis, 367.

4. Impeaching question.— The declarations contained in an impeaching
question, when Contradicted, only tend to impeach the character of 
the witnèss attacked for truth and veracity, and are not evidence of 
the factsjrecited in such declarations. Id.

5. Single sexual act.— In a prosecution instituted and conducted under
section 7019, Revised Statutes, it is not necessary to aver or prove 
more than a single sexual act. State v. Brown, 373.

6. Allegation of kinship.—The kinship of the parties sufficiently ap-
pears by an averment that the sexual act was committed by persons 
who bore the relation of uncle and niece to each other; that kinship 
being, by law, nearer than that between cousins, it is unnecessary to 

*' allege that it is so. Id.
7. Same.— An averment that the parties were not husband and wife is 

'not necessary ; for the statute (sec. 7019) prohibits sexual commerce
between persons “ nearer of kin . . . than cousins," whether they
have gone through the form of marriage or not. Id.

INDICTMENT AND INFORMATION.
1. Venue — Variance.— Under Code of Iowa, section 4160, which pro

vides that “ when a public offense is committed on the boundary line 
between two or more counties, or within five hundred yards thereof, 
the jurisdiction is in either;" and section 4300, declaring that “no 
indictment shall be deemed insufficient . . . or . , . be
affected by any matter which was formerly ... a defect, but 
which does not tend to prejudice the substantial rights of the defend
ant on the merits,"—an indictment charging the offense to have been 
committed in R. county, when it was in fact committed in T. county, 
within five hundred yards of the T. county Une, is sufficient, and not 
prejudicial to the rights of defendant. State v. Puysley, 100.
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2. Alternative allegation.— A driver of a steam tram-car was prose
cuted and convicted for having permitted smoke to escape from his 
engine, “contrary to the by-laws of the board of trade, made for the 

* regulation of traffic on the said company’s lines.” The by-law in 
question provided that “ no smoke or steam shall be emitted from the 
engines so as to constitute any reasonable ground of complaint to the 
passengers or to the public,” under a penalty. Held, that the by-law 
created offenses in the alternative, and that, as the information and 
conviction did not set forth distinctly with which of these alternative 
offenses the defendant was charged, the conviction was bad. Cotterill 
v. Lempriere, 383.

3. Practice as to setting aside information.— An information will
not be quashed, on the ground of illegality of the commitment, merely 
for slight informality or irregularity before the committing magis
trate; but it must at least appear that the defendant was deprived of 
some substantial right. People v. Rodrigo, 53.

4. Indorsement of name of defendant as witness.—If the defendant
has testified before the grand jury, it is not necessary to indorse his 
name upon the indictment as a witness: and the failure to do so is 
not ground of motion to set aside the indictment. People v. Northeu, 
888. y ‘

5. Time —Allegation of.— An indictment must allege a particular day on
which the offense was committed, even if it be set out with a con- 
tinuando. State v. O'Donnell, 390.

6. Same.—Where an indictment, fovmd on the first Tuesday of May, 1888,
was rendered defective by clrnTging^the offense to have been com
mitted. with a eontinuandq/Sn a date practically impossible (May 15, 
1807). the entering anplypros. to acts prior to May 15, 4887, will not 
cure the defect.

7. Indictmèsj'-T’rf.ferred ex mero motu — Motion to quash — Orders
or' different judges.— If an indictment .is preferred by a grand 

y' jury ex mero motu, not based on their personal knowledge, an inves- 
Z' ligation of some general or public evil to which their attention has 

been called by the.chargeof the court, or a bill sent in. by the prose
cuting attorney, and no preliminary hearing of the charge has been 
had by the accused, it is in the discretion of the court In which it is 
found to quash it ; and when no extraordinary circumstances to justify 
such hasty procedure are shown, such as danger of escape, etc., it is 
not an abuse of such discretion to quash an indictment so found for 
keeping a disorderly house. Com. v. Oreen, 391.

8. Same.— It is immaterial that the indictment was sent in by leave of 
the court after the grand jury had returned a presentment on which 
the indictment was framed by the prosecuting attorney, as such 
leave could be revoked after the court learned of the unauthorized 
manner in which the jury acquired knowledge of the offense. Id.

9. Same.—Though such leave was granted by one judge, the motion to 
quash could be passed on and granted by another judge. Id.

10. Grand juror as witness.— A member of the grand jury is com
petent to testify as to the manner in which the jury acquired infor
mation of the alleged offense. Id.

11. Motion to quaSh pending plea of not guilty.—A motion to quash
an indictment may be entered pending a plea of not guilty, and will 
not atlect a withdrawal of the plea. State v. Reeves, 698.

12. Other indictment.— A plea in abatement setting up the pendency of 
another indictment against defendant for the same offense-cannot be 
maintained. White v. State, 225.

13. Gaming —Unnecessary to allege names.—In an indictment for bet
ting at a game played with cards called “ stud-poker,” it is not neces-

1
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sary to allege the names of other persons who bet at the game at the 
same time, or to allejÿ) that they are to the grand jury unknown. 
State v. Light, 320. “

14. Statutory offense.— In an indictment for a statutory offense it is
generally sufficient to follow the descriptive words of the statute de
fining the crime. Id.

15. Motion to set aside indictment — Cumulative proof of bias —
Continuances.— The court may properly refuse to delay the hearing 
of a motion to set aside an indictment for bias of the grand jurors 
when it appears from the statement of counsel asking the delay that 
he expeèts to prove the same sort of prejudice, partiality or bias of 
another grand juror, on the same facts as existed and were proved in 
regard to other jurors, which facts were no legal indication of bias or 
prejudice. People v. Northey, 338.

16. Misnaming offense in caption.— A wrong name given to a crime in
the preliminary part of an indictment is an irregularity only and not 
fatal. The charging part of the indictment must be looked to, to de
termine the character of the offense. State v. Jarvis, 367.

17. Duplicity.— An indictment which charges more than one crime under
our code is bad, and, if the objection be taken by demurrer at the 
proper time, it must prevail, but if the objection be not thus taken it is 
waived. Id.

18. Description of stolen, property.— If bills alleged to be stolen are not
sufficiently described in the indictment, the indictment should be de
murred to. The witnesses may give such description of them in the 
testimony as may be consistent with truth and not inconsistent with 

1 what is stated in the indictment. Roberts v. State, 474.
See False Pretenses, 3, 8, 9.
Variance, see Incest, 2; Mayhem, 3; Murder, 5, 6.
Quashing the, see PERJURY, 3, 4.
See Assault —Indecent Assault; Counterfeiting, 5.

INSANITY.
1. Acts of defendant subsequent to homicide.—When insanity has

been pleaded in defense to a'prosecution for murder, acts of defend
ant subsequent to the homicide indicating insanity are admissible 
only when they tend to prove that he was insane at the time of the 
homicide. State v. Lewis, 574.

2. Same.— The exclusion of certain questions is harmless error, when any
thing advantageous to the party asking them that could have been 
answered to them was brought out in other parts of the witness' testi
mony. Id.

3. Non-experts as witnesses.— Witnesses who are not experts may tes
tify to their belief as to the sanity or insanity of accused without giv
ing the facts upon which their belief is based, Id.

4. Same.— A person who had known accused for four months, had seen
him every day during that time, had sat at the same table and eaten 
with him once or twice, had observed his manner of speech and con
versation, had seen him in the evening and night before the homicide, 
and had had considerable conversation with him on the day after, is a 
competént witness as to sanity of accused. Id.

5. Test of criminal responsibility.—A man who has sufficient reason
to know that the act he is doing is wrong ahd deserves punishment is 
legally of sound mind, and is criminally responsible tor his act. Id.

6. Burden of proof.— Insanity as a defense to crime must be established
by a preponderance of evidence. Id.
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7. Inbase delusion. — An insane delusion is an incorrigible belief, not the 
result of reasoning, in tlie'existence of facts which are either impos
sible absolutely or are impossible under the circumstances of the par
ticular case. Id. -V-"

8. Same — When it will excuse crime.— An insane delusion is hot a 
defense to a prosecution for crime unless it would excuse the crime if 
the factaabout which it exists are true. Id.

INSTRUCTIONS.

1. Definition of words in statute.—It is not error for the court, in
giving a genersd charge to a jury upon its own motion, to omit to give 
a definition of [words used in the statute and indictment under which 
the trial is bail; such words being of general use apd not technical 
terms nor woru^ of art. A party desiring such words defined to the 
jury should prepare and submit instructions for that purpose, Hen
derson el al. v. I’ebple, 5.

2. Harmless error —Inconsistency.—On an indictment for unlawful 
• disinterment, a charge was made to the jury that before they could

». find the defendant guilty they must find that “he unlawfully dug 
open the grave mentioned in the indictment, and removed therefrom 
the remains, . . . or that he advised, assisted or was in some way 
connected with the digging up and removal of said remains: ” and 
another paragraph of the charge said : “If you find from the evidence 
that the body was interred at M„ and was^without legal authority, 
disinterred . . .. and removed, and that defendant aided, . . .
encouraged, . . . enticed, or in any,manner procured the same
to be done, then you should find him jguilty.” Held, that although 
the first paragraph of instruction is erroneous, there being no evidence 
to show that defendant dug up, or aided or assisted in any way in the 
removal of the body from the grave, yet, in view cf the second para
graph of the instruction, the jury could not have been misled, and 
that, therefore, the defendant was in no way prejudiced. State v. 
Pugsley, 100.

8. Alibi.— An instruction that the introduction of false evidence of an 
alibi constituted a circumstance against defendant, and was inferen
tial admission of guilt, but not conclusive; that the fact that he had 
been guilty of introducing it should be established beyond all ques
tion; and that, if The evidence of such fact was doubted, no weight 
Should be given it,— was correct. State v. Ward, 207.

4. Credibility of defendant’s wife as affected by his character
and motives.— On the trial of defendant for the murder of one Kings
ley, the court instructed the jury as follows : “ Even though you may 
may believe from the evidence before you that the defendant has been 
of base and degraded life, and that he was, from sordid motives of 
personal gain, pressing a false charge against Kingsley, or even that 
defendant and his wife had conspired together to extort money from 
him, or that the evidence shows that defendant was guilty of other 
crimes not charged in this indictment, none of such considerations 
will warrant you in convicting the defendant on this indictment: nor 
must you nllo>v them to have any other consideration than as show
ing the animus or motive of the defendant towards the deceased, and 
also os affecting the credit which ought to be given to his testimony 
and that of his wife, if she participated in any improper motive toward 
the deceased." Defendant’s wife was a very important witness in 
his behalf. Held, that the instruction was erroneous. State v. Bit- 

~ \lings, 8211.
5. Trial —Irregularity—Remarks of judge — Instructions curing 

yERltOR.— A remark of a judge, during a criminal trial, that he thought 
>*the prosecution in criminal cases was too much handicapped,” is not

x— ground of reversal, if the judge subsequently instructs the jury to



734 AMERICAN CRIMINAL REPORTS.
1

disregard the remark, and so cautions them as to remove all appre
hension that the remark would have any effect on the mind prejudi
cial to the defendant. State v. Northcy, 338.

6. Omission of court to instruct jury.— It is a general rule in all cases
that an omission of the court to instruct the jury on any point is not 
error, unless a proper instruction is asked by counsel and an excep
tion taken to the refusal of the court to give it. Id.

7. Taken as a whole — Instruction limiting effect of evidence.—
If evidence is offered for a special purpose, which the paçty against 
whom it is offered fears may operate prejudicially if not limited in 
its scope to such purpose, he must request an instruction so limiting 
it, or he cannot assign the failure of the court to instruct on such 
point us error. Id.

8. Instructions.— Where an instruction on a certain point, standing
alone, is open to criticism, but the instructions, taken as a whole, 
fairly state the law on such point, there is no ground of objection. 
People v. Lee Chuck, 434.

9. Defining distinction between direct and circumstantial evi
dence.— An inaccurate statement in the charge ns to the distinction 
the law makes between direct and circumstantial evidence will not 
vitiate the verdict, the court having correctly instructed the jury as 
to the legal definition of both classes of evidence, and afterwards 
charging that reasonabledoubt was to be given in favor of the accused. 
Roberta v. State, 474.

10. Instructions — Must bf. based on evidence.—In a trial for murder,
occasioned by the collision of two vehicles, one of which defendants 
were driving, an instruction submitting to the jury the question 
whether defendants were active in causing the collision by urging 
their team on, no evidence of such fact having been introduce!], and 
the only reference to it in the record being the statement of counsel 
explaining why it had not been proved, is improper. Belk et al. v. 
People, 5U7.

11. Murder— WiWul exposure.— An instruction that, if deceased was
defendant's w$e, and she was in such condition as to be unable to pro
tect herselL'and to reach shelter, and defendant knew her condition, 
and, fromthe circumstances, the temperature, his wife’s wrappings, 
and where she lay, and the length of time he left her exposed, had 
reason to believe that leaving her there would endanger her life, and 
if he wilfully so left her, and her death was caused by such exposure, 
he is guilty of murder,— is proper. Territory Manton, 531.

12. Manslaughter—Instruction defining — Surplusage.—Instructions
defining manslaughter, voluntary and involuntary, in the words of 
the statute, are proper, and portions relating to “ sudden heat of pas
sion,” and “the performance of a lawful act not felonious," or " with
out due care and caution,” may be rejected us surplusage, and an in
struction that “ death resulting from the wilful omission of duty is 
murder.” and if, beyond a reasonable doubt, deceased came to her 
death by reason of defendant’s wilful neglect of duty towards her, he 
is guilty of murder, if all the other elements of the crime are proved,— 
is proper, and not objectionable because irreconcilable with those de
fining manslaughter. Id.

13. Justification—Burden of proof.—An instruction that,1'the killing
being proved, the burden of proving circumstances of mitigation," or 
justification or excuse, is on defendant, is not objectionable as leading 
the jury to believe that, as soon as death is proved or admitted, the 
burden is then on defendant. Id.

14. Instruction not asked for.— An instruction to consider her drunken
ness. on the question whether she was of so violent a disposition that 
defendant could not control her, is not erroneous, on the ground that

a

*
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the jury should have been told to consider it in determining whether 
she died from drunkenness or exposure, where the latter instruction 
was not asked for. Id.

15. Statement ok fact.— An instruction that the jury may take into con
sideration any previous difficulties and quarrels between deceased and 
the prisoner as evidence of malice is not erroneous as stating a fact 
to the jurv. Id. '

16. A request TtvciiAUOE which embraces a statement that a material fact
is not material, or that it makes no difference, should be denied. 
McCord v. Sfale, 636. ■$

See AffrayJS. _
Defining dofully weapon, see Assault with Deadly Weapon; 

FALSRjPSlO’ENSES, 10, 11, 12.

INTOXICATING LIQUORS.
1. Sale to minor.— A statute which forbids the sale, giving or furnish

ing of liquor tfl a minor is violated although the liquor delivered to 
the minor be intended for the use of an adult, the infant being only 
an agent in making the purchase. People v. Garrett, 399.

2. Sale of bitters.— Whether the sale of “ bitters,” consisting of twenty
per cent, alcohol, ana the remaining eighty per cent, water, herbs, 
barks, roots, etc., is a violation of a prohibitory liquor law, depends 
upon the question whether in such article the distinctive character 
and effect of intoxicating liquor are present, so that it may be used, 
ns an intoxicating beverage, notwithstanding the other ingredients. 
If it cannot be so used, if the other ingredients are medicinal, and the 
alcohol is a necessary preservative or vehicle for them, the sale is law
ful. Carl v. State, 404.

ht and
a cor*

6, pro- >

3. Same. — It was competent to prove the intoxicating character of the
bitters in question by the experimental effect of their use. or by the 
opinion of a witness not an expert, but who had had personal experi
ence or observation such as to enable him to form a correct opinion. 
Id.

4. Same. — It was also proper to prove that the bitters were bought and
used for a beverage, and drunk as such by many persons in the < 
munity or elsewhere. Id.

5. Practice.—Code of Criminal Procedure of New York, section 56, pro
vides that “subject to the power of removal provided for in this 
chapter, courts of special sessions . -, . have, in the first instance, 
exclusive jurisdiction to hear and determine” a complaint for violat
ing the excise law. During a preliminary hearing on a complaint to 
determine whether a warrant should issue, the attorney for the com
plainant notified the justice that the people would proceed no further 
before him, but would go before the grand jury; whereupon the jus
tice sent the papers to the district attorney, and did nothing further, 
though no order of discontinuance was entered. Held, to amount to 

, a withdrawal and discontinuance of the case, surrendering the jus
tice’s jurisdiction, and giving the grand jury jurisdiction of the com
plaint. People v. Andrew», 410. t

6. Club —Sale to person not a member.—"Delivery by a steward of a
club, of liquors, upon the order of a member, to a person not a-mem- 

( ber, and payment therefor by the member to the steward! is a sale of 
intoxicating liquors, within the New York statute forbidding such 
sale without a license. Id. V

JUDGMENT.
l. Ex post facto laws — Execution of criminal.—Act of seventh 

general assembly of Colorado, substituting the state penitentiary for 
the county jail as the place of confinement pending execution, and
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directing that the executions, which had before taken place publicly, 
should thereafter take place within the penitentiary walls, is not in 
these respects ex post facto as to one under sentence when the act 
took effect, as it does not change the punishment to his disadvantage. 
In re Tyson, 418. /

2. Same. — Nor is the act ex post facto in that it designates the confine
ment as solitary, where it also provides that the accused may be vis
ited by '‘attendants, counsel, physician or spiritual adviser, . . =>.
and members of his family.” Id.

3. Same.— Under the former law, the execution could not take place 
within fifteen days from sentence. The later act provided that the 
judge should designate “a week of time within which such sentence 
must be executed. Such week so appointed shall be not less than two 
nor more than four weeks from the day of passing such sentence.” 
Held that the " week of time” was a calendar week, beginning Satur
day at midnight, and hence tha. execution could not, under the new 
law. take place within fifteen/lays of sentence, and the law did not 
shorten the time before execution. Id.

1. Number of challenges.— A defendant in a criminal trial is only en
titled to two peremptory challenges unless he is on trial for a capital 
offense, and the facts that he had been ipdicted for murder in the first 
degree ; that a jury of thirty-six had been summoned and were in at
tendance for his trial ; that a nolle was then entered as to the charge 
of murder in the first degree; and that a jury to try him for murder 
in the second degree was being impaneled from the thirty-six jurors 
so in attendance,— did not enlarge his right in this respect. Goins v. 
State, 19.T *

2. Opinion of* juror as to guilt of accused.— A juror who states on
his examination that he has formed an opinion on a matter affecting 
the guilt of the defendant from having heard the circumstances of the 
crime related by one who claimed to know them may nevertheless be 
competent to sit as a juror if he says on oath that he believes he can 
render an impartial verdict in the case, and the court is satisfied he 
can do so. Id. ,

3. Misconduct — Attending prayer-meeting.— In a murder trial, he- 
xfmre the arguments were finished, after adjournment for the night,
tmbhgilill took the jury from the room where he was ordered to keep 
them, to a prayer-meeting conducted by the active prosecutor in the 
case, who assigned them seats. Some of the congregation left before 
and some after the jury. Held, that the misconduct of the bailiff and 
jury was so gross that a new trial must be granted, though the affida
vits for the state show that no reference was made to “ any law case,” 
that no one spoke to the jury, ami the affidavits of the latter were to 
the effect that they were in noway influenced in their verdict by any
thing occurring w hile absent from the jury-room. Shaw v. Slate, 420.

4. Drinking Liquor. — The drinking oT intoxicating liquor by a jury while
deliberating on their verdict in a prosecution for murder is cause for 
setting aside a verdict of guilty, and it is not necessary to show that 
defendant was actually injured* thereby, though the Penal Code of 
California (8 1181, subd. 3) provides for a now trial where the miscon
duct prevents a fair consideration of the case. People v. Lee Chuck, 
434.

6. Competency of juror.— A juror stated on his voir dire that he did 
not know the defendant or the prosecutrix, but remembered reading

• of the case when it occurre 1, and thought it a hard case, and could 
not say that he had no opinion in the case, but that his opinion would 
not prejudice him as a juror ; that, although the newspaper report pro-
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diiced an opinion in his mind, if sworn as a juror lie would be gov
erned only by the evidence, and would pay no attention to what he 
had read; that his attention would be drawn from the newspaper ac
count, and that he could give defendant a fain trial, //c/d, construing 
his whole examination together, he was qualified. It being a question 
of fact, all doubts should be resolved favorably to the finding of the 
trial court, and as it did not clearly appear that the juror had such 
an opinion as to bias his mind, the decision favorable to his compe
tency should be sustained. State v. Cunningham, 009.

KIDNAPING.
1. Indictment — Fraudulent intent.—Revised Statutes of Indiana, sec

tion 1915, provides that whoever kidnaps or forcibly or fraudulently 
carries off from his place of residence, or arrests or imprisons, any 
person with intent to have such person carried away from his resi
dence, unless in pursuance of the laws of Indiana or the United 
States, is guilty of kidnaping. Held, that a count in an indictment 
charging that defendant aid carry away forcibly from his residence 
one K., and that the arrest was not in pursuance ofthe laws of In
diana or the United States; but'not alleging that it was with the in
tent of having such pérson carried away from his residence, is bad. 
State v. Sutton, 453.

2. Same. —A second count 'charging in addition that the felonious and
fraudulent arrest was made with the felonious and fraudulent inten
tion of carrying K. from his residence is good. Id.

LARCENY.
1. Intent.— While secrecy is the usual evidence of a felonious intent

when one takes the good? of another, it is by no means the only evi
dence of such intent. State v. Howell, 456.

2. Same — Question for jury.—Prosecutor dropped some money and the
prisoner caught it up. Prosecutor asked for the money, whereupon 
prisoner said : “ Oh, hell! You ain’t going to get this money." Pros
ecutor started toward prisoner, and prisoner put his hand to his 
lireast and threatened to kill prosecutor if he followed hivii. Held. 
that it was proper to instruct the jury that it was for them to say 
whether the taking of the money was with a felonious intent or not. 
Id.

îTTTif. ownership of property stolen can be charged in an indictment 
for larceny as being in a bailee. Id.

4. Indictment — Duplicity.— A bill of indictment charging A. with lar
ceny, and containing a count against B. for aiding, etc., will be sus
tained, it not being shown how A. was prejudiced thereby. Id.

5. Possession obtained by trick.— Where the owner \pf goods parts
with their possession without the purpose ’of parting With the prop
erty therein, and -expects their return or disposition according to his 
direction, or expects payment for them to complete a sale thereof, 
the taking and conversion with the felonious intent to deprive the 
owner of the goods is larceny. So, if possession of the goods is ob
tained by a trick, artifice or false pretense, with the felonious intent 
on the part of accused to convert them to his own use, he is guilty of 
larceny. State v. Hall, 463.

6. Automatic box — Dropping anything but money in slit.— Against
the wall of a public passage was fixed what is known as an ‘‘auto
matic box,” the property of a company. In such box was a slit of 
sufficient size to admit a penny piece, and in the center of one of its 
sides was a projecting button or knob. The box was so constructed 
that upon a penny piece being dropped into the slit and the knob 
being pushed in, a cigarette would be ejected from the box on to a

47

>r
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ledge which projected from it. Upon the box were the following in
scriptions : “ Only pennies, not half-pennies;” “ To obtain an Egyptian 
Beauties cigarette, place a penny in the box and push the knob as far 
as it wiH go.” The prisoners went to the entrance of the passage, and 
one of them dropped into the slit in the box a brass disc, about the 
size and shape of a pénny, and thereby obtained a cigarette, which he 
took to the other prisoners. Held, that the prisoners were guilty of 
larceny. Reg. ». Hands and others, 409.

7. Larceny by employee.— One who has the bare custody of property
as the employee or servant of the owner is guilty of larceny if he 
fraudulently appropriates such property tq his own use. Crocheron 
v. State, 473. .

8. Simple larceny.— Larceny committed in a house may be simple lar
ceny. If bills be lost in a house, and, when found therein, the owner 
or liis agent be present, but the finder, instead of making his discov
ery known, conceals it, takes and retains the bills wrongfully, fraud
ulently and with intent to steal the same, he. may be convicted of 
simple larceny. Roberts ». State, 474. ,

9. Community property — Property of wife.— Personal ornaments
purchased by a wife on her husband’s" credit, but without his author
ity, for which he afterwards pays, and which he never gave to her as 
her own, though she took and retained possession of them, are com
munity property, and her possession being that of her husband, her 
consent to the taking thereof by one knowing the facts would not pre
vent such taking from being larceny. People ». Stralm, 477. ' v

10. Same.— Defendant having taken the property with the consent of the
wife, with whom he was on terms of criminal intimacy, and attempted, 
under an assumed name, to convey it out of thestate, and having, 
when arrested, falsely stated the property to be that of another per
son. and attempted to escape by the bribery of an officer, the evidence 
sufficiently shows his felonious intent to warrant his conviction of 
larceny. Id.

11. Defendant’s adultery With wife.—The fact of defendant’s adultery
with the wife is relevant to show that he knew the taking to be with
out the husband’s consent, and that he intended to deprive the hus
band of the property. Id.

12. Separate property of the wife.— The court having informed the .
jury in the general charge that the law presumes ornaments in a 
wife’s possession to be her separate property until the contrary is 
shown, it is not error to refuse an instruction reiterating that princi
ple: Id. ,

Description of property, see Indictment, 18.
LIBEL.

1. Venue.— A newspaper containing an alleged libelous article was pub
lished in Lincoln county, but held that sufficient evidence was intro
duced to sustain a finding by the jury that the newspaper and the 
alleged libelous article were also published in Saline county. State 
». Watt, 482.

2. Publication concerning attorney.— An article published in a news
paper concerning au attorney at law which would tend to injure his 
character and reputation as an honest and honorable attorney at law 
and citizen, would, like any similarly injurious article published 
against any otlierf person, be prima facie libelous; and the fact that 
it had some connection with judicial proceedings, though not a report 
of any portion thereof, would not render it privileged or conditionally 
privileged. Id.

3. Evidence that juror was bribed.—A part of the alleged libelous
article was that the person alleged to be libeled, who was an attorney
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at law assisting in the defense in a criminal prosecution for murder, 
had at the time no possible hope of being able to clear'his client with 
a fair jury, but his only hope lay in a packed jury, and that his man
ner of conducting the trial showed that he relied upon hanging the 
jury by a “ fixed man,” or, in other words, by a'tjfilied juror ; and 
evidence was introduced tending to prove these matters ; and the de
fendant in the libel case then, for the purpose of showing that one of 
the jurors was ‘‘fixed” or bribed, and that he did in fact hang the 
jury in the murder case, offered to introduce other evidence to show 
the conduct of this juror in the jury-room while the jury were delib
erating upon their verdict in the murder case, and what he then and 
there said and did, and what he omitted to say and do, and how he 
voted, and how the otfier members of the jury voted, and that in 
fact he did hang the jury; but the court excluded all this evidence.

- Held, error. Id.
4. Justification — Burdf.n of proof.— In a criminal prosecution for libel,

where the defendant justifies upon the ground that the alleged libel
ous matter was and is true, and was published for justifiable efids, it 
is necessary for him to prove, or in some manner to show, only its 
substantial truth and that it was published?!*» justifiable ends; and 
it is not necessary for him to prove or sbfjwthe truth of any of the 
alleged libelous matter, except such as would in fact be libelous if not 
true, and it is not necessary for him to prove or show the truth of 
even that portion of the alleged libelous matter bj*a preponderance 
of the evidence, but only by evidence sufficient to create a reasonable 
doubt in the minds of the jury. His proof, however, should extend 
to all the alleged libelous matters that would in fact be libelous if not 
true. Id.

5. Reading law to juimt.— In a crimiml prosecution for libel the court
permitted the counsel for the state in his closing'argument to read to 
the jury, from an opinion published in the Supreme Court Reports, 
statements with regard to certain matters in another criminal case as 
evidence of certain facts in the libel case. Held, error. Id.

MANSLAUGHTER.

1. Distinction between manslaughter and murder.— In a murder
case, in which there was no evidence that deceased, in striking de- 

' fendant; caused pain or bloodshed, the court instructed that ‘‘ade
quate cause” sufficient to reduce the homicide to manslaughter is 
such as would commonly produce a degree of rage or terror in the 
mind of a person of ordinary tenqier sufficient to render the mind in
capable of cool-reflection, and that mere insulting words or gestures, 
or an assault and battery so slight as to show no intention to inflict 
pain or ^injury, are insufficient : but that, if pain or bloodshed is 
caused hi an assault and battery, it is such adequate cause. Held 
error, as.(lie jury should have been left to determine the question of 
“adequ/te cause” from all the facts, and not restricted to a single 
Cause npt shown by the evidence-. Cochran v. State, 496.

2. Same—Self-defense.— The true test as to murder in the second de
gree and manslaughter is that if the homicide was committed under 
the immediate influence of sudden passionv for which there w'as ade
quate cause, thediomicide, if not justifiable, would be manslaughter, 
but if such causd did not exist, and the homicide was not justifiable, 
then it would be murder in the second degree. Any circumstance 
capable of and «pctually creating sudden passion, such as anger or 
terror, rendering the mind incapable of reflection, whether or not ac
companied by bodily pain, is “adequate cause;” and if defendant 
killed deceased at a time when the latter’s actions and words, in 
connection with his physical strength, produced such “adequate 
cause,” and defendant, under its influence, and while not acting in 
self-defense, killed deceased, he would be guilty of manslaughter. Iÿ.
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3. Same — Degree of danger.—In judging, of the danger the circum
stances must be viewed as they appeared to defendant, and if, when 
he shot deceased, the latter was violently attacking him under cir
cumstances which reasonably indicated an intention to murder, maim, 
or inflict serious bodily injury, and the weapon and the manner of its 
use were reasonably calculated to produce either of such results, then 
thé law presumes that deceased intended to murder, maim, or inflict 
such injury on defendant (Penal Code Tex., art. 671), and the homi
cide would be justifiable; and though the danger was not real, but 
merely apparent, the homicide would be justifiable, if at the time the 
conduct of deceased was such, under the circumstances, as to rea
sonably induce defendant to believe that deceased was about to kill 
or inflict serious bodily injury on him. Id.

4. Testimony of by-standf.r.— The tesitmony of a person, who was, at
the time, standing to the left of defendant, that he passed behind de
fendant from his left to his right side because he expected deceased 
would strike at defendant with a billiard cue, and that he feared 
being hit, is admissible as bearing on the effect likely to Lie produced 
on defendant’s mind by the conduct of deceased. Id.

5. Negligence — Criminal liability — Contributory negligence.—
Where a team and wagon run into another wagon, and the horses 
hitched to the latter are frightened and run away, throwing an occu
pant out, and causing injuries from which'«he dies, the collision is 
the proximate cause of the death ; and it is no excuse of the criminal 
liability of those causing the collision that the runaway horses might 
have been checked by the driver by the exercise of diligence and care. 
Belk et al. v. People,' 507.

6. Same — Homicide.— Upon an indictment for murder, where it appeared
that the deceased had come to her death in consequence of the col
lision of a vehicle driven by defendants with that in which deceased 
was riding, criminal liability of the defendant depends, not merely 
upon the question whether they were active in inducing their team 
to run, thereby causing the collision, but also whether they recklessly 
or wantonly permitted the collision. Id.

7. Unforeseen consequences.— The mere unlawfulness of an act done,
the saihe being malum in se, will not make the doer criminally liable 
for its unforeseen consequences, such act being neither dangerous in 
its nature nor dangerous from its mode of execution. Estell v. State, 
514.

8. Negligence of railroad engineer.— An indictment alleging that
defendant, 8 railroad engineer, carelessly and negligently ran his 
engine into a passenger car, thereby causing the death of a certain 
person, is sufficient, as charging an offense under Revised Statutes of 
Indiana, 1881, section 1908, providing that “ whoever unlawfully kills 
any human being without malice, ... either voluntarily, upon 
a sudden heat, or involuntarily, but in the commission of some un
lawful act, is guilty of manslaughter." S(u& v. Dorsey, 518.

MAYHEM.
1. What constitutes—Intent.— A specific intent to maim is not neces

sary to conviction under the Code of Tennessee, section 5357, provid
ing that a person who unlawfully and maliciously disfigures or maims 
another shall be, on conviction, imprisoned, etc. Terrill v. State, 633.

2. Sufficiency of evidence.—The testimony of the prosecutor, corrob
orated by several witnesses, showed that defendantmade a violent 
and unprovoked assault on the former, thereby severely injuring 
him. Defendant’s unsupported testimony went to show provocation 
and apprehension of danger from the prosecutor when the assault 
was made. Held, that the evidence is sufficient to support a verdict 
of guilty. Id.
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3. Indictment — Aider by plea of guilty.— In pleading guilty to an in- 
- dictment, the defendant confesses himself guilty in manner and form

as charged in the indictment, and, if the indictment charges no of
fense against the law, none is confessed. State v. Watson, 543.

4. Same.— When the indictment charged the defendant with “ feloni
ously” inflicting a wound less than nfayhem, and omitted the stat
utory definition of the offense, he,l<l, that no judgment could be en
tered upon the plea of guilty, as the indictment charged no offense 
against the law. The law, to make the inflicting of file wound an of- 

r fense, requires that it must be done maliciously and wilfully. Id.
5cFelonious, wilful, etc.— The word “feloniously” is not equivalent 

in meaning to “wilfully and maliciously." It has no well-defined 
meaning in American law, but is used in this state to describe more 
particularly offenses which were felonies at common law, or offenses 
of gravity which are declared felonies by statute law. Id.

6. The offense charged against defendant was not felmiyVit common
law, nor has it been made one by statute. Id. 1

7. Indictment — Language of statute.—Offenses must becharged in
the words of the statute which describe them, or in words which con
vey the clear meaning of the language used in the statute. Id.

MOTIVE.

See Body Stealing; False Pretenses.

MUBDER.

1. Motive.— Upon a trialJfor murder, where the evidence tends to show
that tlm accused was Actuated by malice, as well as by the motive of 
dcl'cnspnf-frhtdjqivyÀ^nnd person from an attack for the purpose of an 
unhurful arrest/Tt is proper to charge the jury to find upon the whole 
question of motive, whether of defense or of malice. State v. Scheele, 
045. f

2. Malice — Express — Implied.— Upon a trial for murder the jury were
instructed as to the meaning of malice, the difference between express 
and implied malice, and the effect of unlawful killing without malice ; 
and that, if defendant, without saying a word to the deceased, and 
while the deceased was at some distance from his house, and had 
made no assault upon it, shot at and killed him, such an act would 
not be a reasonable exercise of the right to resist an attack upon de
fendant's house for the purpose of unlawfully arresting him. Held, 
that a further instruction that “such killing, if done with express 
malice aforethought, . . . would be murder in the first degree,"
was proper and not objectionable, as telling the jury in effect that, 
the shooting not being justifiable, the accused was guilty of murder 
in the first degree. Id.

3. Instruction — Right of defense. — It is proper to instruct the jury that
under such circumstances the killing would be an unreasonable exer
cise of the right of defense, where it is submitted to the" jury to say 
what were the facts and circumstances, and whether the act of the ac
cused was reasonable and without malice. Id.

4. Same.— An instruction that if the killing was done on account of prov
ocation in a sudden befit of passion caused thereby, and not of ex
press malice, it amounted' only to manslaughter; but if the killing was 
the result of malice and deliberate premeditated intent, it would be 
murder.— was not objectionable as telling the jury that, if the accused 
was defending his house or liberty, and acted with any deliberation 
whatever, and was not in a sudden heat of passion, they must find 
him guilty of murder. Id.

V

• /
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5. Indictment — Abortion.— An indictment' which in one count charges
that defendant committed an abortion on deceased with instruments, 
nn(i thereby caused her death, and in the other count that lie used 
drugs for the purpose, is not void for duplicity, since it only charges 
one offense, in accordance with Code of Iowa, section 4800, which 
declares that an “indictment must charge but one offense, hut it may 
be charged in different forms to meet the testimony,” Slate v. Bald
win, 506.

6. Same.— An indictment which charges that defendant attempted to
perform an abortion on a woman, thereby causing her death, but does 
not allege an intent to take her life, charges murder in the second de
gree only. Id. ,

7. Waiver as to degree,— Where an indictment charges murder in the
first degree, the state may waive a trial as to that degree and claim a 
conviction for murder in the second degree. Id.

8. Dying declaration.— Whether dying declarations are admissible is
a question for the court, to lie determined in view of the circum
stances under which they were made. Id.

9. Same.— Evidence that deceased, whose dying declarations are offered
in evidence, was at the time she made them in a dying condition ; 
that she had expressed to her physician a fear of dying, and asked if 
he could do anything for her; that he told her of her symptoms, but 
promised to do what he could; that she heard him express the opin
ion that she might die at any time; and that she repeatedly expressed 
a belief that she would die,— is sufficient to show that she was con
scious of impending death, and had given up all hope of recovery. 
Id.

10. Same.— On indictment of “Lawson Baldwin” for murder, committed
in an attempt to perform an abortion, dying declarations of deceased : 
" He is the cause of my death. Oh, those horrible instruments! Laws, 
is the cause of my death,— he is my murderer. They abused me ter
ribly,”— are not admissible, since they may have referred to defend
ant as the seducer, and not as concerned in the abortion. Id.

11. Arrest without warrant —Construction of ordinance.— If the
ordinance of the city of Charlottesville, providing that every police
man, when any offense is committed within the town, shall try to 
detect and arrest the offender, confers greater power on policemen 
in respect to arrests than is conferred by the general laws on con
stables, and authorizes them to arrest without warrant, for misde
meanors not committed in their presence, it is void; and, on trial 
for murder in killing a police officer of that city who was trying to 
arrest defendant, without warrant, for an alleged past misdemeanor, 
an instruction, baaed on such ordinance, that a police officer has 
no right to arrest without warrant, except for offenses committed 
in his presence, or where he has cause to suspect that a felony has 
been com pm ted, K-or in pursuance of legal ordinances of the city of 
whose police force he is a member," is misleading and erroneous. 
Muscoev. Com., 602.

12. Submitting legality of arrest to jury.— A subsequetrtdnstruction,
leaving itpntirely to the jury to say whether or not the arrest of de
fendant by deceased was legal, is reversible error, though by the 
same instruction the jury are told that a police officer who exceeds 
his powers in making an arrest is a trespasser, and that one may re
sist an unlawful arrest, but are not told what\the police officer’s pow
ers are, except as in the former instruction. Id.

NUISANCE.

1. Singing ribald song,— When a ribald song containing the stanza 
charged in the indictment is sung in a loud and boisterous manner on
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the public streets, in the presence of divers persons then and there 
present, and such singing continues for the space of ten minutes, this 
is a nuisance, though the special words charged may not have been 
repeated. State v. Toole, 608.

2. Refinery emitting noxious vapors.— Where defendants are charged
with maintaining a public and common nuisance by operating an oil 
refinery in a city, which emitted noxious and offensive vapors, and in 
which are stored and used inflammable, explosive and dangerous oils 
and gases, it being denied that the business is a public ami common 
nuisance, the character of the location when the refinery was estab
lished, the nature and importance of the business, the length of time 
it had been in operation, the capital invested, and the influence of the 
business upon the growth and prosperity of the community, are 
proper matters for consideration by the jury in determining whether 
it is a public nuisance. Com. v. Milter, 619.

3. Instruction concerning.— The court charged that these facts had
“ weight, and are to be considered in determining the degree of the 
injury produced, and whether the effects are so annoying, so product
ive of inconvenience and discomfort, that it can he said to lie really 
so prejudicial to the public as to be a nuisance,” but further stated 
that they were “no defense to an indictment for erecting and main
taining a nuisance.” Meld, that this was not an adequate presenta
tion of the defense. Id.

OBSCENE LETTER.
1. Depositing obscene letter in mails.— The knowingly depositing an

obscene letter in the hiails, inclosed in an envelope or wrapper upon 
which there is nothing but the name and address of the person to 
whom the letter is written, is not an offense within the act of July 12, 
1876 (19 Stat.,’90, ch. 186). United States v. Chase, 649.

2. Same.—A sealed and addressed letter is not a “ writing ” within the
meaning of that act. Id.

8. Certificate of division — Practice.— A certified question : “Does 
the indictment charge the defendant with any offense? ” is too gen
eral to be made the subject of a certificate of division. Id.

PERJURY.
1. Oath as to qualification of elector.— The oath prescribed for elect

ors by the Code, section 2681, omits some of the essential requisites 
to voting contained in the constitution, and is confined to those indis
pensable qualifications set out in article 6, section 1, of the constitu
tion. The oath does not extend to disqualification incident upon 
conviction for crime. State v. Houston, 625.

2. Same.— Under the Code, section 2681, the voter swears to his possess
ing the qualifications of an elector. Under the Code, section 2684, he 
swears that he has not lost the right to vote by any provision of the 
constitution or laws which takes that right from him. Id.

3.1 Same — Indictment.— Therefore, where an indictment charged the de
fendant with perjury, in that he swore, at the time he registered as a 
voter, that he was a duly qualified voter, whereas, at the time of tak- 
ing such oath, the defendant was not a duly qualified voter, he hav
ing been convicted ofclarceny in 1884, and the judgment suspended on 
such conviction, /leWrjsthat the indictment was properly quashed. Id.

4. Rebutting the testimony as to motive.— On a trial for perjury,
where the evidence in behalf of the state tends to show that the 
accused testified under the motive of pecuniary interest created by 

k bribery, he has the right to reply to such evidence by proving that 
before there was opportunity for offering him a bribe, and within
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about one hour after the Recurrence touching which he testified, he 
related the facts and circumstances (these being now recited) substan
tially in accordance with his account of them as subsequently given 
bv him on oath as a witness, his testimony, as then given, being the 
alleged perjury. McCord v. State, (till.

5. Weight of evidence.—Whether the time when the accused was first
known as a witness is of any weight in bis behalf is a question for 
the jury, under all the circumstances of the case. Such a fact may 
have weight for or against him where there is an imputation of brib
er)'. Id.

6. Account given bv accused out of court.— It is not admissible to
prove in general terms that the account given by the accused out of 
court before he testified was the same as that to which he testified; 
the witness judging of,the coincidence, and not detailing the account 
heard by him to the jury, so as to enable them to judge of it for 
themselves. Id. ‘ 1

7. Repelling imputation of bribery.— Evidence that the person in
whose behalf the accused testified when the alleged perjury was 
committed was insolvent, or of limited means, is not admissible to 
repel the imputation of bribery. Id.

8. The assignment of perjury embracing several particulars, it was not
prejudicial to the accused for the court to lay stress on one of them, 
us being the main, material matter, in charging the jury. Id.

9. Knowledge that testimony is false.— Knowledge by a witness
that his testimony Is ’false is tested, like intention generally, by a 
sound mind and discretion, and by all the circumstances; soundness 
of mind, where nothing to the contrary appears, being assumed. Id.

10. Instruction — Statement of judge.— It is not improper for the judge 
to inform the jury that he charges them on the prisoner’s statement 
because the law obliges him to do so. The charge touching the state
ment. and the light and duty of the jury in dealing with it, was sub
stantially correct. Id.

PRACTICE.
1. Evidence—Harmless error.—The admission or rejection of evi

dence that is not of a controlling character, nor of such a nature that 
its introduction or rejection would have atfected the issue, cannot be 
assigned as error. State v. Pugsley, 100.

2. Same — Instructions.— A refusal to charge as requested by defendant
is noterror when the legal thought of such instruction was contained, 
substantially, in the general charge. Id.

8. Rehearing.— The court will not consider, upon petition for rehearing, 
any point waived, either expressly or tacitly, upon the argument by 
not being then urged or suggested; and this rule applies to criminal 
cases, and will not be dispensed with except in a case of peculiar or 
Teal hardship. Technical points urged on petition for rehearing, for 
the first time, will not be coiisidered. People v. Northey, 888.

4. Motion to exclude evidence.— Where the evidence is excluded from
the jury upon a motion of the defendant in a criminal trial on the 
ground that the indictment charges no offense against him, the jury 
should lie discharged without rendering a verdict, there being no of
fense of which to acquit him, and no evidence for them to consider. 
State v. Brown, 378.

5. Exclusion of evidence —Harmless error —The exclusion of ap
parently irrelevant questions is not error where the bill of exceptions 
does not show that they were introductory to material and relevant 
facts. State v. Lewis, "074.
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6. View of premises—Discretion of, court.—While a request by de
fendants that tlie jury be allowed to view the alleged nuisance and 
see its situation and surroundings, and observe its operations, before 
passing upon them, is a reasonable one, it is within the discretion of 
the court to refuse it. Com. v. Miller, 1119.

7, SAME.— It is also within the discretion of the court to refuse permis
sion to Counsel for defendants to comment to the jury upon the fact 
that counsel for the commonwealth refu'sçd to join in the request for 
examination of the premises by the jury ; objected to it; and objected 
also to such comment. Id.

Affidavit for continuance, see Continuance.
General verdict on several counts, see VERDICT.
See Prosecuting Attorney; Bribery at Elections; Obscene 

Better.
Remarks of court, see Embezzlement, 7 ; Instructions, 5.

PRESUMPTIONS.
Presumption of continuance of statusot marriage, see Adultery, 5.

PRIZE-FIGHTING.

1. What constitutes. — As it is doubtful whether, to constitute a “ prize- 
tight.’’ there must be lighting in public, and as the act of Mississippi 
of March 7. 1883, making it “unlawful for any person to engage in 
prize-fighting in this state,” was intended to prohibit prize-fighting 
which is piiblio in character, and tends to disturb the peace, it is not 
sufficient to indict under this statute by the use of statutory words 
only, but live facts which, if proved, would show the defendant to bo 

- guilty of the statutory offense must be charged. Sull ilian v. State, 056.
3. Indictment — Sufficiency of.—i The indictment must charge that the 

persons fought together, and against each other, in order to consti
tute the offense of “ engaging "In the tight, and an indictment which 
charges that 8, did unlawfully/engage in a prize-fight with K., “to 
wit,'did then and there enter û ring, commonly called a ‘ prize-ring,’ 
and did then and there, in said r)ng, heat, strike and bruise said ” K., is 
defective, as the videlicet excludes the conclusion that K. fought. Id.

PROSECUTING ATTORNEY.
Argument.—Where the district attorney, in arguing for the admission 

of improper testimony, commented at length upon it with the evi
dent intent of prejudicing the minds of the jury against defendant, 
the refusal of the judge to prevent his remarks was error. People 
v. /.tie Chuck, 434. ,

RAPE.

1. Instruction—Force—Subsequent consent.— In a prosecution for rape 
there was a conflict in the testimony as to the resistance of the prose
cutrix, and also ns to the resort to force by the accused. The latter 
asked an instruction in substance cautioning the jury against prej
udice which was liable to be aroused against the accused because of 
the heinous nature of the charge, and to call their attention to the 
difficulty of defending against the accusation; and that if the carnal 
knowledge while she hail the {lower to resist wa? with the voluntary 
consent of the woman, no matter how tardily given or how much 
force had previously been employed, it was no rape. Held, the in
structions asked should have been given. Reynolds v. State, 664.

3. Evidence.— Objections were predicated on certain testimony of an ex
pert. but it appeared frorh the record that the testimony objected to 
had been first drawn out on cross-examination by the attorney for the 
prisoner. Held, that the objections could not be considered. Id. _
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8. Mental weakness of prosecutrix — Consent.— The evidence showed 
that the prosecutrix, while mentally weak, was not insane, but was 
able to attend to lier household duties. About dark defendant en
tered her house, dragged her out, despite her resistance and protests, 
placed her in a wagon, which was driven by another man, lay down 
with her and covered her and himself up with a tarpaulin. After 
driving for some time, they stopped at a saloon about two hours, 
prosecutrix remaining in the wagon in a state of apparent uncon
sciousness. Defendant then had intercourse with her. She appeared 
during all the time to be dazed, and was in an advanced state of 
pregnancy. After delivery she became insane, and hence unable to 
testify. Held, that though it did not appear that she resisted or that 
force was used when intercourse was effected, the evidence showed 
want of her consent; as resistance and force are only facts bearing on 
the question of consent, and, in case of mental weakness, less evidence 
of want of consent is necessary than where the female is of sound 
mind. Stute v. Cunningham, 669.

4. Assault with intent — Force —Instruction.—Penal Code of Texas, 
article 029, having defined “ force,” for the purpose of a prosecution 
for rape, where the use of force is relied on for a conviction, as much 
as may reasonably be supposed sufficient to overcome resistance, tak
ing into consideration the relative strength of the parties, and other 
circumstances of the case, an assault with intent to commit rape by 
force can only be committed where there was an intent to use the 
amount of force indicated by such statute, and in a prosecution for 
such an assault the failure of the Court to so charge is error. Brown 
v. State, 677.

C. Husband guilty who procures another to commit.— A husband 
who, by tlireats of death, constrains another to attempt to ravish his 
wife, is guilty of an assault witli intent to commit rape. State v. 
Dowell, 681.

6. Same—Indictment.—On an indictment against a husband for assault 
with intent to ravish, it cannot lie objected that there was no criminal 
intent where it appears that he, by threats, compelled another to at
tempt to ravish his wife. Id.

REASONABLE DOUBT.
A doubt that would cause one to pause and hesitate is, if fairly derived 

from the evidence, a reasonable one within the meaning of the crimi
nal law, and an instruction to the jury that “it is such a doubt as 
would influence or control you in your actions in any of the important 
transactions of life ’’ is erroneous. Com. v. Hiller, 619.

See Assault with Deadly Weapon. - I

N. RECEIVING STOLEN GOODS, ÿ
1. Indictment — Aîicessory.— A count in an indictment for larceny,

which charges that defendant was an accessory before the fact,— that 
is. that he procured, certain others to commit the larceny for his ben
efit,— is not prejudicial to defendant, as such charge is embraced in * 
count for larceny. Shniterson v, Com., 687.

2. JoindKr of offenses.— In Kentucky a count for receiving stolen
goods may be joined with a count for larceny. Id.

8. Where one partner, without his copartner’s knowledge, receives stolen 
goods, knowing them to be stolen, and his copartner, afterwards learn
ing of the theft, takes charge of the stolen goods, both are guilty of 
receiving stolen goods. Id.

4. Instructions as to knowledge of defendant.— An instruction that 
if the person who stole the property placed it in defendant’s house
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for him, and defendant knowing it to be stolen, and placed there for 
him, took control of it to fraudulently deprive the owner of his prop
erty, this was in law a felonious receiving of the property, is correct. 
Id.:

5. Bribing witness for state.— Where it appears that defendant paid a 
witness for the commonwealth to leave the county, and also paid half 
of a sum afterwards demanded by the witness in a letter to defend
ant’s partner, who was also concerned in receiving the stolen prop
erty, the letter is admissible to show why the money was advanced. 
Id.
. _ ROBBERY.

What sufficient taking to constitute.— While B. was in his smoke
house, about fifteen paces from his house, defendant came up and said 
that if B. put his head out he would “ shoot it off.” While B. was 
thus detained co-defendant entered the house and carried off valuables 
belonging to B., who did not know for what purpose he was being 
detained until defendants had left. Held, a sufficient taking in the 
presence" of B. to constitute robbery. Clements et al. v. State, 61)2.

SEDUCTION.
1. Instruction — Sufficiency of evidence.— Under Revised Statutes of

Missouri, sections 1289, 1912, making it a felony to “seduce and de
bauch ” an unmarried female of good repute under promise of mar
riage, and providing that, unless the evidence of the woman as to 
such promise is “ corroborated to the same extent required of the 
principal witness in perjury," it is error, on a trial for such an offense, 
to instruct that, as to the promise of marriage, there must be evi
dence to corroborate that of the woman, which may be supplied from 
the circumstances of the ease, as the degree of proof required by the 
statute is ignored by such an instruction. State v. Reeves, 698.

2. Same.— The instruction is also faulty for failing to designate the cir
cumstances which would supply the necessary corroboration, and for 
tlie omission to define “ corroboration." Id.

* 3. Same — Omitting element of the crime.— In such case, an instruc
tion that, if the defendant promised the prosecutrix, an unmarried 
female of good repute, to marry her, on the faith of which she al
lowed him to have sexual intercourse with her, the defendant should 
be .convicted, isXrroneous, for omittingthe elementof seduction from 
the essentials of the crime. Id.

4. Same.—An instruction that, if defendant had carnal intercourse with
the prosecutrix, and that she submitted to him without promise of 
marriage, he should be found not guilty, should be given at the in
stance of defendant, there being evidence tending to establish that 
state of facts. Id.

5. Evidence — Competency.—There being conflicting evidence as to the
material facts in the case, and no prosecution having been instituted 
until more than a year after the birth of the child alleged to be the 
result of the connection between the prosecutrix and defendant, dur
ing which time the latter married, it is error to refuse to allow the 
prosecutrix to be asked, on cross-examination, if the idea of prose
cuting him did not first present itself to her after his marriage, as that 
fact might tend to throw light on the animus of the prosecutrix. Id.

6. Felony.— Upder said section 1259, making said offense punishable
either by confinement in the penitentiary or by fine and imprisonment 
in the county jail, and section 1676, defining a “felony"’ as any of
fense liable to be punished by confinement in the penitentiary or 
death, such offense is a felony and not within the statute of limita
tions. Id.
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VERDICT.
1. General — On indictment containing several counts.—When there

is a general verdict of guilty on an indictment containing several 
counts, and only one sentence is imposed, if some of the counts are de
fective the judgment will be supported by the good count ; and, in like 
manner, if the verdict as to any of the counts is subject to objection for 
admission of improper testimony or erroneous instruction, the sentence 
will be supported by the verdict on the other counts, unless the error 
was such as might or could have affected the verdict on them. State 
v. Toole, 608.

2. Practice — Right of defendant to separate verdicts.— A defend
ant has the right to require a separate verdict to be rendered on each 
count, as he has the right to require the jury to bo polled ; but this is 
a privilege, and there is not error unless the defendant asks for a sep
arate verdict, or that the jury be polled, and is refused. Ho waives 
the right to insist on them, if not asked for in apt time. Id.

WITNESSES.
1. Witness —Impeachment —Conviction of felony.— A party seeking

to impeach a witness may ask him with respect to a judgment in a 
prosecution for felony against him, and this includes the right to ask 
him whether he was convicted of felony, and, if so, what sentence 
was imposed on him. People v. Rodrigo, 58.

2. Same — Evidence — Reputation.-— Until it is shown that a witness has
lived in the same county with or knows the defendant’s general repu
tation in the county, it is not proper to question him in regard thereto. 
Id.

3. Same — Examination — Damaging answers.— No just complaint can
be made when it happens that, as an incidental consequence of his 
answers to competent questions concerning his residence and occupa- 

■ tion, a witness discloses facts that tend to impair his credibility as a 
witness or to impêach his mural character. State v. Pugstey, 100,


