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Toronto, August, 1874.

Mr. Whalley has elicited the informa-
tion, in the House of Commons, that the
total cost of the prosecution of Arthur
Orton was £55,315 17s. 1d. The a:nount
of counsel fees was £11,450 ; the short-
hand writers received £3,493, and the
jury £3,780.

A London solicitor, of twenty years’
standing, was lately suspended from prac-
tice for a term of six months, and con-
demned in costs, by Jessel, M. R., upon
an application to strike him off the rolls,
for making an interlineation in an affidavit
after it was sworn : Erskine v. Adeane,
18 Sol. Jour. 573.

The Albany Law Journal has an article
on the legal aspects of the woman-praying
temperance crusade, wherein the conclu-
sion is arrived at that the whole demon-
stration, in law, amounts to a nuisance in
restraint of trade. While not sympathis-
ing with the absurdities of the movement,
surely our contemporary goes rather far
the other way. No doubt Demetrius,
the silversmith at Ephesus, made much
the same argument against one Paul, but
many people have since thought the apos-
tle Was substantially right.

Touching the benefits and disadvan-
tages of cremation, one of the New York
papers makes a forcible objection against
the adoption of such a practice. It ob-
serves that, in nine cases out of ten, the
crime of poisoning is detected by a chem-
ical analysis of the contents of the stomach.
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after interment. So long as the body re-
mains undecayed the poisoner 1s not safe.
But let the corpse be burnt into a handful
of white ashes, and thereby, with the dis-
appearance of the danger of detection, the

-chances of impunity for the murderer are

maultiplied.

We have delayed the issue of this num-

‘ber to publish the very important deci-
.sions of the Election Court in the North

Victoria, Cardwell, and North Siincoe
These reports will be invaluable

tion Petitions to be tried this autumn, as
they decide most of the points of impor-
tance likely to arise. We have been
requested to strike oft an extra number
of copies, for the convenience of the pro-
fession, which can be had from the pub-
lishers. As these cases will not appear

-elsewhere, an early application would be

-desirable. Some others will follow, and
we shall continue, us heretofore, to make
Election Reports a specialty of this Jour-
nal.

LAW SOCIETY.

Easter TerM—37th Victoria.

The following is the resums of the pro-
-ceedings of the Benchers during this
Term, published by authority :—

Mouday, 1 8th Muay.

The several gentlemen whose names are
published in the usual lists were called to
the Bar, received certificates of fitness, and
were admitted as Students of the Laws.

The Treasurer reported the result of the
Law Schoal Examinations, as follows :

BENIOR CLASS.
Maximum 1,008,
.J. D. Lawson, allowed 18 mouths, 870 Marks.
R. W. Evans, _ “ 18 ‘¢ 851 ¢
.John Bruce,  * 18 ‘¢ 850 ¢
Alex. Ferguson, “ 12 % 799 ¢

1
|
1

|

All the above passed the Junior Class last

year.

W. M. Hall, allowed 6 months, 802 Marks.
G. A. Cooke, ‘e 6 “ 795 ¢
M. E. O'Brien, * 6 o 783 ¢
James Pearson, ¢ 6 “ 65 ¢

JUNIOR CLASS.
Maximum 1,000.

i Matthew Wilson, passed. 867 Marks
D. W. Clendenan, “ 847 ¢
R. Pearson, “ 834 ¢

Certified by President of Law School.

The Treasurer reported the result of
the Intermediate Examinations.

The Report of the Examining Commit-
tee was read and adopted.

Mr. Evans was appointed Examiner for
next Term, and his fees for this Term
were ordered to be paid.

Ordered that any Student or Clerk
passing the Law School, and being allow-
ed any diminution of his period of
Studentship or service thereon, shall also
be allowed his final Examination in the
Law School as an Intermediate Examina-
tion, and in lieu thereof.

Mr. Read gives notice for the last
Friday in this Term, of a By-law to es-
tablish a Widows’ and Orphans’ Fund.

Suturday, 23rd Muy.

This being .the day for the Election of
Treasurer, according to the provisions of
the Statute of Ontario, 34 Vict. cap 15,
and vo quornm being present, the Hon.
J. H. Cameron, the present Treasurel
continues Treasurer, by law, for the ensu-
ing year.

Friday, 5th June.

The Chairman of the Reporting Com-
mittee drew the attention of Convocatiod
to the advisability of having the reports
printed on better paper than that at pres
ent used.

Referred to the Finance Committee f0F
their report on the Ways and Means i8
next Term.

«Ordered that the Kditor-in-Chief d°
cause certain Chamber reports, left U9
finished by Mr. Cooper, to be printed.
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Mr. E. G. Patterson’s petition to be al- CURIE CANADENSES.*
lowed his examination for certificate of In this age of the world, the number
fitness passed last Term, in advance of | ,f fo 40 which ought o be relained in the
the expiration of his articles, which have | .. ory of any one who pretends to be
eighteen months to run, was refused. educated is so enormous, that those who

Mr. Read, pursuant to notice, intro- | geqf ¢, convey information in an attrac-
duced a by-law to make provision for the | oo guise, which makes the task of re-
widows and orphans of members of the membering less painful, are justly looked
Society. Read a first time, and referred to upon as benefactors of the human race.
a special committee of five members, to | yyq o rtainly owe a great deal to those
report next Term; such committee t0 | 0 teachers who have attempted to
consist of Messrs. McKenzie, McLennan, | « popularize " various branches of learn-
Martin, Vankoughnet, and Read. Ing : to the scientists, metaphysicians,

Ordered that the order of Michaelmas lawyers and theologians who have insti-
Term, 1871, respecting Attorneys’ Cer- tuted the plan of dressing their subjects
tificates, be rescinded, and that the Sec- | ; the sprightly style wl;ich s essential

refary shall pr?vide  book fo keeps r(:f_ to the modern magazine article. ~ One of
ord of the certificates taken out and the | ), most useful forms in which the desire

names of Attorneys who have not taken to impart information to the many has
out certificates in this and each succeed- | ¢ en shape, though by no means a novel
ing year, and that he lay before Convoca- | o 5t 7 0 dry and unro-
tion, on the first Tuesday of each Laster mantic facts in the (r:rb of poetry. There
Term, a list of Attorneys who have not | ;o 11 oxcuse fo: ignorance when the
taken out certificates for the current year. kings of Fngland, the lengths of the

The Examining Committee for next months, the \;,hole science of chemistry,
Term will be Messrs. Read, Armour, nay even a portion of the laws of the
Gamble, Vankoughnet, and Patton. 1and are reduced to poetry, which requires

SitTiNGes ArTER TERM. no effort to learn and remember. One of
Tuesday, 30th June. the most benevolent ideas ever conceived
was that of Coleridge, who, sympathising
Wright, that Convocation would pre- ke?n.ly with the suffelzings of yotfth in
scribe the examination to be passed by striving to master the Elements of Euclid,
him, under the Statute, 37 Vict., ch. 103, PTOPosed to convert that useful work into
y 2 : M H 1 133

enabling the Law Society to call him to | ' o oo Unhappily the ’flea; like too many
the Bar: . of that great man's ideas, was never
Ordered that Mr. Wright may be ad- | carried into effect, and he has only le'ft: us
mitted to the Bar on passing a viva voce | * metrical version of the 1st Proposw;lon
 Clorvoon gret, that

examination before the Convocation, of the 1st Book, to make us regret tha

i ; h o the bard.
Without any written examination by the tvvehr:St knew not the ha_“db;’ef than this
Examiners. at can be more admira

On the application of Mr. John

e

J. HiLrarp CAMERON,

* Curi : he Canadian Law
Treasurer. Curie Canadenses; or, The G

Courts: hbeing a poem describing the several
Courts of Law and Equity, which have been
erected from time to time in the Canadas, with

an appendix of much useful matter. By Plin'ius
Secundus. Toronto: H. & W. Rowsell, King
Street. 1843. :

COPiO\l_s notes, explanatory and historical, and
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commingling of moral reflection with
mathematical statement?
¢ The unanimous three,
CA and BCand AB,
All are equal, each to his brother,
Preserving the halance of power so true:
Ah! the like would the proud Autocratix* do!
At taxes impending not Britain would tremble,
Nor Prussia struggale her fear to dissemble,” ete-
To keep to what concerns ourselves
more especially, the purely legal, we know
that Lord Coke did :iot disdain the aid of
poetry to make his teachings generally
acceptable. The popularity of his reports

is said t> have been much increased by :
the publication of a metrical abstract of '

the points determined, distinguished by
the name of the plaintiti in each case.
Thus:
‘““ HUBBARD.—
If lord impose excessive fine,
The tenant safely payment may decline,
(4 Rep., 27.]
CAWDRY ,—
’Gainst Conunon Prayer, it parson say
In sermon aught, bishop deprive him may.”
[ Rep., 1.]

The greatest judges, when at a loss for
an authority in prose, have referred to an
authority in verse in proof of the sound-
ness of their law. Witness the quotation
of Lord Mansfield in a libel case:

¢ 8ir Philip well knows
That his innuendoes,
Will serve him no longer
In verse or in prose:
For twelve honest men have decided the cause,
Who are judges of fact, though wot judyes
of lows.”

According to Lord Campbell, however,
he misquoted the last line.

We seriously commend to the attention
of the authors of the new Canadian
Digest, the merits of a metrical abstract
such as that of Lord Coke’s. We do not
doubt their competence to give to the pro-
fession a poetical digest of the legal
principles decided in the cases in conjune-
tion with the presaic one now issuing from

® KEmpress of Russia.

the press. When such a scheme is carried
out, we see for the lawyer of the future a
flowery, instead of a thorny, path to the
bench, the possibiiity, without travelling
beyond his professional studies, of gaining
a reputation in social circles as a saver of
good things and a ready quoter of poetry,
and in the courts the pleasure of listen-
ing to and taking part in such a feast of
reason and a flow of sonl as we sad
appreuntices can only dream of.

One of the best known of the rhyming
descriptions of eourts of law and their
denizensis Christopher Anstey’s “Pleader’s
Guide.” Though it contains many hard
hits at the law and lawyers, it also con-
tains much accurate information as to the
cumbrous procedure and technical rules of
pleading of the last century. It was
Anmstey’s poem which first suggested to the
mind of “ Plinius Secundus” to compose
the work the name of which heads this
article, and which is the occasion of the
foregoing remarks. Probably few of our
readers are familiar with “ Curizz Cana-
denses.” It is spoken of in that valua-

ble curiosity shop, in which are stored
so many interesting relics of the past—

“Toronto of Old.” Through this book
we first becamne aware of the fact that a
poetical description of the Canadian law
courts, as they were thirty years ago, was
in existence. We immediately instituted
a quest for this rare work ; but search
for a long time proved unavailing.
Many obliging booksellers offered us
Morgan’s “ Biographies of Celebrated
Canadians,” as the nearest they could
come to it, but we explained gently that
“Curie Canadenses” did not mead
“Curious Canadians,” and went on our
way. DBy the kindness of the author
of “Toronto of Old,” we have procured &
copy, aud propose briefly to notice its con-
tents, as one of the few archasological re-
cords of early legal affairs we have.
Those who hope to find in “ Curi®
Canadenses” a lively sketch of the lead-
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bits of gossip and anecdote, which though
slight and common-place to the men of
the day to which they relate, are so won-

derfully interesting to their successors, |

will be, as we were, disappointed. In
truth the interest of the work does not
flow from its literary merit. It bears no

ing lawyers of thirty years ago, with little |

Curiz CANADENSES.

resemblance to the famous Rolliud, frcm

which Lord Campbell draws so many
illustrations in his “Lives.” Instead of
this we have a catalogue of law courts and
law officers, as matter of fact as the list
of ships in the Iliad. The book is strictly

what it professes to be, a description of '

““8ir Francis Bond Head immediately (i. e, on
being apprised of the approach of the rebels) re-
paired to the City Hall, at the Market Square,
where four thousand stand of arms and accoutre-
ments were deposited. One of the first persons
he met there was the Chief Justice Robinson,
with a musket on his shoulder. He immediate-
ly ordered the arms to be unpacked and the
alarm Del] rung. Speedily he was joined by a
whole host of gallant fellows, who were soon
armed and provided with ammunition. They
manned the windows of the City Hall and those
of the houges opposite. Then the Lieutenant-

© Governor, having stationed one of his aides-de-

“the several Courts of Law which have

been erected from time to time in the Can-
adas, with copious notes, explanatory and

historical, and an appendix of much use- :

ful matter.”
copious, and bear about the same pro-
portion to the text as the notes in
“Walkem on Conveyancing,” bear to the
original work. They contain, as the title
Promises, much useful information as to
the judicial districts into which the Can-
adas were divided in 1843 (they were

much more numerous in Upper Canada |

then than now), the various courts, the
Acts by which they were constituted. their
Juwrisdiction, their judges, and so forth.
The haok was published when public in-

The notes and appendix are |

dignation on aceount of the “Rebellion”

had not subsided, and when the same feel-
Ing prevailed in Toronto as when Charles

Dickens visited the city and found the :
People “red-hot Tories.” We are of course |

treated to an account of the rebellion, en- |

vened with a great many expressions of
Plous horror at the fiendish conduet of the
“ Conspirators.” Our author, though an
glish barrister, and but a short time
Tident in the country, was strongly
Wetured with Canadian conservatism.
€ are proud to find that the law did its
Uty nobly in the trying emergencies of
¢ time. In one place our author tells

camp, the Hon. Mr. Justice Jones, with a
picquet of thirty men near the rebel post on
Yon’ge Street, tranquilly waited for the morn-
ing.”

We have no doubt the members of the
bar cagerly followed the example so gal-
lantly set by their judges. Lawyers, we
make bold to say, are not excelled in loy-
alty by any class, and are never slow in
the country’s need to exchange their
brieis for fire-arms. Every lawyer must
recall with pride the gallantry displayed
by our English forefathers when Buona-
parte  was threatening the . shores of
England. It was then the corps of
volunteers, to which the epithet *“ Devil’s
Own” was first flatteringly applied, was
formed in  the Inns of Cowt, and
it included in its ranks some of the
most illustrious advocates that ever lived,
It did not always follow that the finest
legal talents were accompanied by equal
military genius, for Mr. Law (Lord Ellen-
borough) was looked upon by drillin-
structors as an incorrigible blockhead.

It would be unfair to omit the thrilling
description which Plinius Secundus gives
of the uprising of '37 ; though perhaps it
Wwa$ more appreciated by his contempor-
aries than it will be to-day.

““ Anon MackENZIRs maddening zeal,
With fires, such as false patriots feel,
Unsheathes the steel and gives the word
To raise the fratricidal sword.
Colleagued with him stern PAPINEAT
Contrives the simultaneous blow.

They shrink not, till with flame unblest,
Fiercely blaze out both east and west ;

.
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And fiery musquets’ deafening roars
- Are heard throughout our hapless shores.”

In this dreadful state of affairs, we can
fancy that the peacetul pursuit of the
law wus considerably disturbed. The |
“fiery musquets’ deatening roar” would 1
have been as effectual to clear an office of |
students as a circus band is in these
piping times of peace. Happily the law-
yers were soon enabled to lay down their
arms, and resume their less dangerous, if
equally keen, contentions. With what
féelings of satisfaction, the reward of |
duty manfully discharged, they must '
have exclaimed, “ Cedunt urma togem,” |
when

¢¢ Pence restored and discord o’er,
The volleying thunder ceased to roar,
And Canada the near and far
Emerged from the din of war.”

In the year 1842, just before the union
of the Canadas, the legislature was trans-
ferred to Kingston, and thither also went
the newly-created Court of Chancery.
Neither legislature nor court took kindly
to that respectable city, and the migra-
tion of the court and its return to its
present seat are thus chronicled by our
author :

“From fuir ToRONTO'S spire-clad plain

The court vice-regal, and its train

Of Lawyers, Benchers, Pleaders, all

To KINGSTON drag their judgment hall.
Yet here, the law perplexed, distressed
And wandering, Justice knew no rest.

¢ Her practice cramped and out of place,
Poor CHANGERY felt but ill at ease.
Backward again the vagrant strays,

The stony roads and wooden ways

Of old TorONTO to regain—

Ne'er may she quit that soil again !

¢ Dreary and sad was Frontenac!
Thy Duke ne’er made a cleaner sack
Than when the edict to be gone
Issued from the vice-regal throne.
Exeunt ommes, helter-skelter,

To LitTi.E YORK again for shelter :

“ Little no longer; YORK the New,
Of imports snefcan boast but few :

A goodly freight without all brag,
‘When comes, ‘mongst others, MASTER SpraGGE

And skilfal TorxER, versed in pleading,

The Kingston exilea gently leading.”

1f we are not carvied away by admira-
tion of the poetical talent of Pliniu#
Secundus, we can at least admire the
enthueiasm with which he always speaks
of the present centre of laws, learning and
light in this Province, and echo the hope
that nothing will prompt the Court of
Charicery, or any other Court, to ‘ quit
this soil again.” The author’s grounds
for his sanguine belief in a great future
for Toronto are touched upon in a note,
wher? he says :

*“When Bouchette, the Surveyor-General,
under the orders of Governor 8imcoe, then re-

. siding at Niagara, surveyed, in 1793, York

Harbour, the site of Toronto was a covey for
wild fowl. Two Mississauga families were the
only inhabitants, and when the Gevernor paid
a visit in the following summer to determine on
the future capital of Upper Canada, his resi- -
dence was a canvas-covered dwelling. Now, in
1843, the population is estimated at 17,000 7
the ceusus of 1841 was 14,249. You here be-
hold a Governor’s palace (!) supreme and other
law courts, public offices, a college and uni-
versity, banking and other companies, hand-
some streets lighted with gas, wharves, and &
capacious harbour.” .

If Plinius Secundus yet lives and were
suddenly set down amongst us to-day, we
wonder if he would be able to find his
way to Osgoode Hall,

We are reminded of some curious facts
in the appendix to the poem. For in-
stance, in the debate on the Chancery
Bill, 3d of February 1837, in the House
of Assembly, Mr. Gibson, apparently in #
severely sarcastic mood, moved, seconded
by Mr. McIntosh, that the solicitors and
counsel in any cause in the said court
should not be allowed more than one-half
of the property in dispute for the costé
Lost! Yeas 11: nays 31. Mr. Princés
seconded by Mr. Gowan, moved the
adoption of a schedule of fees in a suit
for specific performance, to be used a8 *
precedent, in which the total of cost®
reached the munificent sum of thirtee™
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pounds seventeen ghillings and six pence.
Oarried. Yeas 27; nays 27. We read
that a statute was passed in 1803 which
recited that great inconvenience was felt
“in goveral parts of this Province from
the want of a sufficient number of per-
sons duly authorized to practice the pro-
fession of the law,” and empowered the
Governor to admit siz additional prac-
titioners. Modern legislation has a differ-
¢ent tendency, and it can hardly be said
$hat now, as Plinius Secundus puts it
with gentle irony, * Upper Canada enjoys
an inadequate supply of lawyers” In
1823 the first Reporter to the Courts
was appointed, whose duty it was to
submit, on the first day of each term, a
fair report of the decisions of the preced-
ing term ; which report, after due exam-
amination and correction by the whole
Court, was to be signed by all the Judges
in open court. The gentleman who held
the office first was Thomas Taylor, Esq.,
who was followed by Mr. Draper and
Mr. Sherwood, and in 1843 the Reporter
was Mr. John Hillyard Cameron. A
specimen of the reported cases is pre-

served, it being assumed perhaps that
“Curim Canadenses” would outlive the

<original volumes, in which the unaccom-
modating Doe, greatest and most litigious
of landowners, complains of the lawless
intrusions of the irrepressible Roe. We
have said enongh to show that the little
book before us is not without its value
10 Canadian lawyers.

We even wish our author had been
more garrulously inclined. There were
many notable incidents which he must
have seen or heard described in his time,
which a chronicler of legal events might
well have woven into his narrative, For
instance, the famous prosecution of Robert
Ranrlall at Niagara for perjury ; the ae-
ton against the editor of the Cblomial
Advocate for libel, when that indomitable
gcotchman defended himsalf successfully,
4 speech of four hours’ duration ; or; at

a later date, the trial of the adventurer
Von 8chultz and his associates, whose
forlorn defence was undertaken by a
fearless young advocate whose name,
familiarly abbreviated into “John A.,”
has since become a household word. There
are many events of this sort which, as yet,
live only in the conversation of a few
grey-headed men.

nma———

THE NEW DIGEST.

We have received, as doubtless have
most of our readers, the first part of the
new Digest, by Mr. Christopher Robinson
and Mr. F. J. Joseph. To say that it is
most welcome, scarcely expresses the de-
light which the hard-worked members of
the profession will feel at its appearance.
It had come to this, that the English,
Irish, and American Reports were prac-
tically more accessible than our own.
Mr. Robinson and Mr. Joseph “have
changed all that,” (at least as far as the mid-
dle of the letter A.) Our crowded
columns this month prevent our referring
at any length to this new Digest, and at
present we shall only request those gen-
tlemen, to whom the long vacation must
be as ugeless for recreative purposes it is
to ourselves, to let us have the rest of the

parts as fast as the printer can work them
off.

SELECTIONS,

' CARELESS TEXT BOOKS.

During the discussion in the Court of
Queen’s Bench, as to the power of the
court to adjourn a criminal trigl for the
purpose of obtaining further evidence, one
of the judges read the following passage
from ¢ Archbold’s Criminal Pleading,”
(p- 145, 14th sect.) “ Adjournment of
Trial.—Where the witnesses for the pro-
secution have all been examined, the
judge may order the court to be adjourned,
and direct another trial to be proceeded
with in order to give time for the produc-
tion of a thing essential to the proof de-
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posited at a distance: R. v. Wenborn,
6 Jurist, 267. And on a trial for murder
before Maule, J., at York, 1848, after
the opening address of the counsel, it was
‘discovered that in consequence of the de-
tention of the railway train, the witnesses
for the prosecution had not arrived in the
city, the trial was adjourned, the jury
was locked up, a fresh jury was called
into the box, and another case was pro-
ceeded with:” R. v. Foster, 3 C. & K.,
201. Now, will it be believed that in
neither of these cases was there any ad-
journment at all ; but merely a temporary
suspension of the trial for an hour or
two ; the prisoner being carefully kept in
the dock in order to mark more clearly
that there was no adjournment, but that
the trial was still going on ; all the judges
being of opinion that there could be no ad-
journment for such purpose, and no ad-
journment having ever taken place in a
criminal trial, except for necessary rest,
and from actual physical necessity.. In
the one case the trial was suspended for
an hour or two while a document, acci-
dentally left behind in the assize town,
was being fetched ; and in the other case
the same coursc was taken to allow time
for the arrival of a witness accidentally
delayed by the lateness of a railway train.
In both cases there was a very ‘“brief”
suspension of the trial on account of an
accident, and in no other case was there
any at all. In a note to the report in the
“ Jurist” attention is called to this, and
it is stated that the same course is fre-
quently taken at the Old Bailey. So
that even although there was no adjourn-
ment, the propriety of a suspension of a
trial was doubted, and Mr. Justice Willes
and Mr. Justice Wightman denied it.
{Re Tempest, 1 Foster and Finlason ; Re

"itzgerald, 3 Foster and Finlason); and
it was even denied in civil cases, prior to
the Common Law Procedure Act, 1854
(vide Finlason’s Common Law Procedure
Acts). Yet we have it stated, in “Archi-
bald’s Criminal Practice,” edited by
Welsby, that it was settled law that a
criminal trial might be adjourned in order
to obtain evidence, whereas all the author-
ities clearly show that a trial could not be
adjourned, and could only be suspended
for a portion of a day, on account of acci-
dent, and that. even this was always
doubted. This is the way in which text

!

books are edited, even those which bear

the names of eminent men. The truth is)-
however, that such men are often those:
who have no time to edit books, and
have to leave the editing to pupils or
young assistants. Thus it was with men
like the late Mr. Welsby, whose practice
was enormous, and could not afford time
to edit books. The publishers got a
great name, and that was enough to
secure the book a good sale, but in truth
the book was edited by some young man
who did not know enough of law to know
the distinetion between a suspension of 8
trial and an adjournment, and so he ab-
stracted the case according to his own er-
ronevus ideas upon the subject. This i8:
how an enormous quantity of loose of
bad law gets into the minds of men, and
when it is once in their minds it is diffi-
cult to get it out of them, aud this bad
law gets at last confirmed from the bench.
—The Law Magazine.

CORPORATIONS AND SUBP@&ENA
DUCES TECUM.

It is an old saying that a corporation
has neither soul nor conscience, and now
it appears to have other advantages be-
sides these over private persons. Appa
rently it enjoys the privilege of defying
even a subpena duces tecum, one of the
most formidable processes with which the
law of England has armed the courts of
law and equity. In the celebrated case
of Amey v. Long, 9 Fast. 472, Lord
Ellenborough, in delivering the unani-
mous judgment of the Court of Queen’s
Bench, repudiated the argument advanced
by Sir Vicary Gibbs and Garrow, thab
that which is commeonly called a writ of
subpaena duces tecum was not of compul-
sory obligation in the law. Lord Ellen-
borough then said :—* The right to resorb
to means competent to compel the pro-
duction of written as well as oral testl”
mony seems essential to the very exis
tence and constitution of a Court of Com
mon Law, which receives and acts upoB
both descriptions of evidence, and coul
not possibly proceed with due effect
without them.  And it is not possible t0
conceive that such courts should have 12*
memorially continued to act upon both
without great and notorious impediment®
having occurred, if they had been fur~
nished with no better means of obtaining
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written evidence than what the immediate
custody and possession of the party who
was interested in the production of it, or
the voluntary favour of those in whose
custody the required instruments might
happen to be, afforded.” His Lordship
then proceeded to say that a witness
served with such a subpcena ought to at-
tend with the documents, and the judge
at Nisi Prius ought, upon the principles
of reason and equity, to decide whether
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production should be required, and whe-
ther the party withholding it should be
attached. Now, in Crowther v. Appleby,
reported in the current number of our
Reports (43 Law J. Rep. N.S.C. P. 7),
the Court decided that it ought not to at-
tach the secretary to a railway company,
who attends in obedience to such a sub-
peena, but refuses to produce documents
on the ground that the directors have or-
dered him as their servant not to do so.
No doubt it is an absurd dilemma for a
servant to be on the one hand sent to
prison if he does not produce a document,
and on the other to be turned out of his
situation by his master if he does. But
equally would it be unjust if a corporation
could defeat a litigant by the simple de-
vice of withholding documents essential
to the proof of a cause. A statute allow-
ing service of such a subpcena on a com-
pany, in the same way as a writ of sum-
mons is now served, and visiting the
company with fine for neglecting to send
the documents by a proper agent, might
be uscful. Meanwhile the best device is
to serve subpena duces tecum on all the
directurs, and on all such officials as the
manager and secretary, and leave it to
them to satisfy the Court that they have
prohibited each other all round from
obeying the process.—The Law Journal.

An Injunction was granted in Ragyett
v. Findlater, L. R. 17 Eq. 29, to restrain
the defendant from using upon their la-
bels the words “nourishing stout,” which
had been used by the plaintiff on their
labels as a trade-mark, refused, on the
ground that nourishing” was a mere
English adjective denoting the quality of
the stout. ‘

Hon. J. G. Seraceg, Chancellor ; and Hon. I H Qecclow |

Haaarty, Chief Justice of the Common Pleas,
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HEcToR CaMERON, Petitioner ; v. JaMEs Mac- Re. |

FPol

LENNAN, Respondent.

Dominion Elections Act,1874, not retrospective— When
candidate disqualified as a petitioner—Assessment 4
roll—Qualification of voters—Preliminary objections

“anth- B
sy acd |
- &4‘;’

-

a’
R

to bridbery, treating, undue influence and travelling 37 |

¢Zpenses— Bribery—Mistakes in voters' lists, de—
Report of Judges, to Speaker.

Held. 1. That by the Dominion Election Act of
1873, the qualification of voters to the House of
Commons was regulated by the Ontario Act.

2. That the Dominion Election Act of 1874 does not
affect the rights of parties in pending proceedings,
which must be decided according to the law as it
existed before the passing of that Act ; sec. 20 of
that Act referring to candidates at some future
election,

8. That a candidate may be a petitioner, although his
property qualification be defective, if it was not de-
manded of him at the time of his election. If he
claims the seat, his want of qualification may be
urged against his being seated, but he may still
show that the respondent was not duly elected. if hé
80 charge in his petition.

4. The nt roll is
of the assessment ; but the mere fact of the mm:e
of a person being on the roll is not conclusive as t0
his right to vote. The returning officer is bound to

. to record the vote if the person take the cath, but

Jusive as to the amount

that is not conclusive.

5. The effect of sec, 20 of Controv. Election Act of 1878,
83 to the report of Election Judges to the Speaker
considered. ‘ .

6. On a petitioner claiming the seat on a scrutiny, the
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Court declined on a preliminary objection to strike
out a clanse in the petition, which claimed that the
votes of persons guilty of bribery, treating and un-
due influence should be struck off the poll. The
giver of a bribe, as well as the receiver, may be in-
dicted for bribery ; but, Queere as to the effect on
their votes respectively under the present state of
the law.

7. A petitioner claiming the seat on a scrutiny
may show, as to votes polled for his opponent:
(1) That the voter was not 21 years of age,
(2) That he was nota subject of Her Majesty by birth
or naturalization. (3) That he was otherwise by law
prevented from voting, and (4) That he was not ac-
tually and bona fide the owner, tenant, or occupant
of the real property in respect of which he is as-
sessed.

8. The Court declined, in the present state of the
law, to exclude enquiry as to the payment of travel-
ling expenses of persons going to and returning from
the poll, inasmuch as the same might amount to
bribery.

9. Mistakes in copying the voters’ lists should not de-
prive a legally qualified voter of his vote, (though
the returning officer might properly retuse to re-
ceive it,) any more than the name of an unqualified
voter being on the list would give him a right to
vote. But the mere fact that the lists were not cor-
rect alphabetical lists, or had not the correct number
of the lot, or were not properly certified, or the
omitting to do some act as to which the statute is
directory, is no ground for setting aside an election,
unless some injury resulted from the omission.

| Election Court—June 26, July 16, 1874.]

The petition filed in this case was as fol-
lows :

“The petition of Hector Cameron, of the
City of Toronto, &c.

1. Your petitioner is a person who was duly
qualified to vote at the above election, and who
claims to have had a right to be returned or
elected at the above election, and who was a
candidate thereat.

2. And your petitioner states that the election
was holden on the 22nd day of January, A. D,
1874, when the nomination took place, and
on the 29th day of January, A. D. 1874, when
the poll was held, and when James Maclennan
and your petitioner were candidates, and the
returning officer returned the said James Mac-
lennan as being duly elected.

3. And your petitioner says that the said
James Maclennan was by himself and other
persons on his behalf guilty of bribery, treating

and undue i}xﬂuence before, during and -after
the said election, whereby he was and is inca-
pacitated from serving in Parliament for the
said electoral district, and the said election and
return of the said James Maclennan were and
are wholly null and void.

4. And your petitioner further says that
many persons voted at the said election, and
were reckoned upon the poll for the said James
Maclennan, who were guilty of bribery, treating
or under influence, and who weére bribed, treated
or unduly influenced to vote thereat for the
said James Maclennan, and that the votes of all
such persons were null and void, and ought now
to be struck off the poll.

5. And your petitioner further says that
many persons were admitted to vote and did
vote at the said election for the said James
Maclennan, who were not entitled to vote thereat
or to have their names retained or inserted on
the voters’ lists for the said electoral division,
by reason of their not being qualified in respect
of property, occupation or value, or whose
qualification was for other causes insuflicient, or
who were respectively subject to legal incapa-
city or were prohibited by law from voting, of
were not subjects of Her Majesty by birth or
naturalization, and such votes ought now to be
struck off the poll.

6. And your petitioner further says that cer-
tain persons whose names appear on the voters’
lists voted twice at the said election in favor of
the said James Maclennan, and that persons
personated and voted as and for certain electors
whose names appear on the voters’ lists but who
did not themselves vote,and certain other persons
not named on the voters’ lists were allowed t0
vote and did vote for the said James Maclennan ;-

and that the votes so recorded ought now to be
struck off the poll.

7. And your petitioner further says that the
poll books at the said election were and are in
correctly made up and cast, and the votes ré-
corded therein incorrectly entered according £
the votes given to the poll clerks, and ought
now to be revised and corrected.

8. And your petitioner further states ths
many persons who had hired their horses
sleighs and carriages to the said James Maclen”
nan and to his agents for the purpose of carry”
ing electors to and from the polling places 8t
the said election, voted for the said James Msc
lennan at the eaid election, and were reckon
on the poll for him; and that the travelling
and other expenses of many persons in going ¥
and retx;ming from the said election, and Wh
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voted for the said James Maclennan, were paid
by the said James Maclennan or by his agents,
and that the vofes of all such persons were and
are void, and should be struck off the said
poll.

9. And your petitioner further says that
many persons whose names appeared upon the
voters’ lists, but who were not possessed of such
property qualification as would enable them to
vote at the said election, and who were frauda-
lently and colorably assessed upon the assess-
ment rolls of the several municipalities of the
said electoral division, voted for the said James
Maclennan, and that the votes of all such per-
sons were and are void, and should be struck off
the poll.

10. And your petitioner further states that
the voters’ lists used by the several deputy re-
turning officers at the said election were not
correct alphabetical lists of all persons entitled
to vote at the said election, within the several
municipalities, or sub-divisions, or wards there-
of, together with the number of the lot, or part
of a lot, or other description of the real pro-
Perty in respect of which each of them was so
qualified ; nor were such voters’ lists duly cer-
tified according to the statute in that bebalf,
but the names of divers persons not properly
entitled to vote at the said election, and who
voted for the said James Maclennan, were im-
properly inserted in such voters’ lists, and ought
to be struck off the poll, and the names of
divers persons who were properly entitled to
vote thereat, and who tendered their votes for
your petitioner, were omitted from the said
voters’ lists, and ought to be added to the
poll.

11. And your petitioner further states that
the several deputy returning officers impro-
perly rejected and refused to receive the votes of
divers persons who were entitled to vote at the
said election, and who tendered their votes
thereat for your petitioner, and that such votes
ought to be added to the poll.

12. And your petitioner further states that
the polling sub-divisions or wards in the said
electoral district were not the same as those
used at the last preceding election of members
of the Legislative Assembly, and that the poll-
ing places for each of the sub-divisions, oOF
wards, were not provided in the most central
and convenient place for the electors of such
sub-divisions, or wards, nor was public and suf-
ficient notice given, by proclamation or otber-
Wise, of the said polling sub-divisions, and of
the places appointed for holding the ssid poll,

Norrr VicroriA ErLEcTioN PrriTioN.

{Elec. Court,

and that the polling sub-divisions at the ‘said

election were not established according to-
law. ’

13. And your petitioner further states that
the said James Maclennan obtained an apparent
and colorable majority over your petitioner,
whereas, in truth and in fact, your petitioner
had a majority of votes of the electors of said
electoral district, who voted at the said election,
and who were at the time thereof duly qualified
by law to vote, and was duly elected as a mem-
ber to serve in Parliament for the said electoral
district,

Wherefore, your petitioner prays that it may
be determined that the said James Maclennan.
was not duly elected or returned, and that his-
election and return were, and are, wholly null
and void, and that your petitioner, the said
Hector Cameron, was duly elected, and ought
to have been returned.”

The following were the preliminary objections
Presented by the respondent:

1. The respondent objects to the said petition
on the ground that ut the time of the said elec-
tion the said Hector Cameron was not legally or
equitably seized as of freehold for his own use
and benefit of lands and tenements held in free
and common soccage, within that part of the
Dominion of Canada formerly known as the
Province of Canada, and now constituting the
Province of Untario and Quebec, of the value
of five hundred pounds sterling money of Great
Britain, over and above all rents, charges,
mortgages and incumbrances, charged upom,
due and payable out of or affecting the same,
nor was he seized or possessed for his own use
and benefit of lands and tenements held in fief,
or in roture, within that part of the Dominion
of Canada formerly known as the Province of
Canada, and now coustituting the Province of
Ontario and Quebee, of the value of five hundred
pounds sterling money of Great Britain, over
and alove all rents, charges, mortgages
and incumbrances, charged upon, due and
payable out of or affecting the same, by
reason whereof the said Hector Cameron had
and has no status to be elected or serve as a
member of the House of Commons for the said
electorial division, and that the said Hector
Cameron was not duly qualified to vote at the
said election,

2. The respondent objects to the third para-
graph of the said petition, on the ground that
even if the fact were that the relpondentv.'ls by
himself or other persons, on his behalf, guilty of
treating and undue influence, as alleged, such
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acts would not incapacitate him from serving
in Parliament for the said electoral district,
nor render the said election and return of the
respondent null and void.

3. The respondent objects to the fourth para-
graph of the said petition, on the ground that
even if the fact were as stated, such fact is not
sufficient to render the said votes null and void,
or to entitle the petitioner to have the same
struck off the poll.

4, The respondent objects to the fifth para-
graph of the said petition, on the ground that
even if the facts were as stated, such facts are
not sufficient to entitle the petitioner to have
such votes struck off the poll, or in any event
would not prevent such persons voting at the
said election.

5. The respondent objects to the seventh
paragraph of the said petition, on the ground
that even if the fact were as stated, such facts
are not sufficient to render the election or return
of the respondent null and void, or to entitle the
petitioner to be declared duly elected and
returned. [This objection was abandoned].

6. The respondent objects to the latter part
of the eighth paragraph of the said petition, on
the ground that even if the facts were as stated,
such facts are not sufficient to render the election
or return of the respondent null and void, or
to entitle the petitioner to have the said votes
declared null and void.

7. The respondent objects to the tenth para-
graph of the said petition, on the ground that
even if the facts were as stated, such facts are not
sufficient to render the election or return of the
respondent null and void, or to entitle the pe-
titioner to be declared duly elected and returned.

8. The respondent objects to the twelfth para-
graph of the said petition, on the ground that
even if the facts were as stated, such facts
are not sufficient to render the election of
return of the respondent null and void, or to
entitle the petitioner to be declared duly elected
and returned.”

A summons being taken out to set aside the
preliminary objections,

The Attorney General, (Bethunc with him),
for the respondent, supported them,

Osler, for the petitioner, contra.

RicHarps, C.J., delivered the judgment of
the Court.

Section 41 of the British North America
Act, 1867, enacts that, untii the Parlia-
ment of Canada otherwise provides, all laws
in force in the seweral Provinces of the Union,
relative (amongst other matters) to the follow-

ing: The qualifications and disqualifications of
persons to be elected or to sit or vote as mem-
bers of the House of Assembly, or Legislative
Assembly in the several Provinces, the voters
at elections of such members, the oaths to be
taken by voters, the returning officers and their
duties, the proceedings at elections, ete., shall
respectively apply to elections of members to
serve in the House of Commons for the same
several provinces. Then, by a proviso, specisl
provision is made that in Algéma, in addition to
persons qualified by the law of the Province of
Canada to vote, every male British subject aged
21 years or upwards, being a householder, shall
have a vote.

Under Imperial Statutes 3 & 4 Vict., cap.
35, sec. 28, it was provided that * No person
shall be capable of being elected a member of
the Legislative Assembly of the Province of
Canada who shall not be legally or equitably
seized as of freehold for his own use and benefit
of lands or tenements held in free and common
soccage, or seized or possessed for his own use

‘and benefit of lands or tenements held in fief or

in roture, within the said Province of Canada, of
the value of five hundred pounds of sterling
money of Great Britain, over and above all rents,
charges, mortgages, and incumbrances charged
upon and due and payable out of or affecting
the same ; and every candidate, at such election,
before he shall be capable of being elected, shall,
if required by any other candidate, or by any
elector, or by the returning officer, make the
following declaration ”: '

Sec. 36, Con. Stat. of Canada, cap. 6, recites
that under the 28th section of the Union Act
every candidate shall, if required, make the fol-
lowing declaration :

“I, A B, do declare and testify that I am
duly seized at law or in equity as of freehold,
for my own use and benefit, of lands or tene-
ments held in free and common soccage (oF
duly seized or possessed for my own vse and
benefit of lands or tenements held in fief or in
roture as the case may be), in the Province of
Canada, of the value of five hundred pounds of
sterling money of Great Britain, over and above
all rents, mortgages, charges and incumbrances
charged upon or due and payable out of of
affecting the same, and that I have not col”
lusively or colourably obtained a title to or be
come possessed of the said lands and tenemnents
or any part thereof, for the purpose of qualifying
or enabling me to be returned a member of the
Legislative Assembly of the Province of Cap”
ada.”

The section then proceeds to enact thst
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every such candidate, when personally required
ag aforesaid to make the declaration, shall, before
he shall be elected, give and insert at the foot
of the declaration required of him a correct
description of the lands or tenements on which
he claims to be qualified ascording to law to be
elected, and their local situation, by adding im-
mediately after the word **Canada,” which is
the last word in the said declaration, the words
¢ And I turther declare the lands or tenements
aforesaid cousist of,” &c.

Under both the Union Act and the consoli-
dated statute, wilfully false statements in rela-
tion to the qualification make the party guilty
of & misdemeanor, and liable to the pains and
punishment incurred by persons guilty of wilful
and corrupt perjury.

Sec. 37 of Con. Stat. enables a candidate to
make the declaration voluntarily before as well
as after the date of the writ of election.

Sub-sec. 2. ¢ No such declaration, when any
candidate is required to make the same by any
other candidate, or by any elector, or by the
returning officer, above provided, need be
s0 "~ made by such candidate unless the
same has been personally required of
him on or before the day of nomination of
candidates at such election, and before a poll has
been granted, and unless he has not already made
the same voluntarily, as he ishereinabove allowed
to do, and not in any other case ; and when any
such declaration has been so required according
to law, the candidate called upon to make the
same may do so at any time during such election;
provilled it be made before the proclamation to
be made by the returning officer at the close of
the election of the person or persons elected at
such election.”

Sub-sec. 8, allows the declaration to be made
before the returning ofticer, or a J. P., who shall
attest the same by writing at the foot the words

““taken and acknowledged before me,” etc., oF |

words to the like effect, and by dating and
signing the attestation.

Sub-sec. 4. When a candidate delivers or
causes to be delivered such declaration so made
and attested to the returning officer at any time
before the proclamation made by him at the
close of the election, he shall be deemed to have
complied with the law to all intents and pur-
Poses.

The intention of the Imperial Legislature
8eems to have been to make the same qualifica-
tion as to property necessary to qualify & candi-
date for the House of Commons, here in Ontario
(Upper C(anada,) as was necessary to qualify
him to be elected a wember of the House

of Assembly of the then Province of Canada.
Of course the latter part of the declaration,
where it alleged that the qualification was
not colorably obtained to qualify him to be re-
turned & member of the ** Legislative Assembly
of the Province of Canada,” could not apply in
the same words ; the intention being that he
should declare that he had not obtained the
qualification colorably to qualify him to be
elected ¢ a member of the House of Commons of’
the Dominion of Canada.” The intention
seems plain and undoubted. There is also
another difficulty in literally complying with
the terms of the Cou. Stat. cap. 6, as to the
declaration being delivered to the returning
officer at any time before the proclamation made
by him at the closing of the election, no such
proclamation being required under the election
law as it then stood. By 29 & 30 Vict. cap.
13, sec. 10, no day was to be fixed for the clos-
ing the election, nor any proclamation of the
candidate elected. Nevertheless, if the candi-
date made the declaration and delivered it to
the returning officer before the polling was
closed, and probably before the returning officer
had made his return to the Clerk of the Crown in
Chancery, of the total number of votes taken
for each candidate, it would have been in time.
Though the terms of the Consolidated Act
could not he literally complied with, it could
in substance. We are not, therefore, prepared
to say that by the alteration in the law referred
to there has been such a change effected that
no property qualification was required by &
candidate to be elected for the House of Com,
mons at the time the election was held.

If the candidate who now seeks the seat was
not qualiied under the statute to be elected,
I take it for granted that the respondent will
show that, under the 54th section of the Contro-
verted Elections Act of 1873. It does not
follow from this, however, that he may not be
a good petitioner. Before the Grenville Act,
10 Geo. 8, cap. 16, there was a difficulty as to
the person who could be a petitioner, and his
qualification as an elector was often attacked,
but that statute provided that any person claim-
ing to vote, or who claimed to be returned,
might present a petition complaining of an un-
due election, under the Imp. Statute, 31 & 32
Vict. cap. 125 (from which our Actsare cop.ie.d).
It is provided by sec. 5, that a petition
complaining of an undue return, OF undue
election of a member to serve in Parliament,
may be presented to the court by any one or
more of the following persons :—

1. Some person who voted, or who had a right
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to vote at the election to which the petition
relates, or .

" 2. Some person claiming to have a right to be
returned or elected at such election, or

8. Some person alleging himself to have been
a candidate at such election.

Under the Dominion Act of 1873, cap, 28,
sec. 10, a petition complaining of an undue re-
turn, or undue election of a member, or of no
return, or a double return, may be presented to
the election court

1. By some person who was duly qualified to
vote at the election to which the petition relates,
or

2 & 3. Are in the very words of the Imperial
Act.

Now, here the petitioner was a candidate, and
claims to have a right to be elected and returned
at the said election.

We have been referred to the Honiton Case, 8
Lud. 163, 165, (1782,) where it was decided
that M's. election, having been declared void,
by a committee, on the ground of bribery,
and he stood on the vacaucy, and being unsuc-
cessful, petitioned against the return of his
opponent, it was objected that as he could not
legally be a candidate, he could not petition.
The committee resolved that the said M. was
not eligible to fill the vacancy occasioned by the
said resolution. He was, therefore, not per-
mitted to proceed. It is not very clear if a new
election was prayed for, or that the return of
the sitting member might be declared void.
There were electors who were petitioners, and
their petition was tried as to the charges of
bribery, which were decided in favor of the sit-
ting member.

In the Taunton Case, Feb., 1831, (referred to
in Wolferstan’s Law of Elections, at p. 8, and
Perry and Knapp's Election Cases, 169, note),
the objection that petitioner could not proceed,
because the sitting member was prepared to
prove bribery against him, was over-ruled.

In the Penryn Case, P. & K., 169 n, the
petitioner had refused to take the qualification
oath, when called upon. The committee held
that, not having complied with the necessary
provisions to give him the character of a candi-
date, he had no title to petition : Sandwich v
@reat Grimsby, ib. ; Roe on Elections 2 ed., 2
vol., 123 ; Rogers on Electious, 10 ed., 410,

But a person alleging himself to be a can-
didate is entitled prima facie to petition, unless
his disqualification is obvious and incontest-
able : Londonderry Case, W. & B, 214, (1860.)

It is no objectiom. to the petition of electors
being proceeded with, that their candidate is

disqualified : Colchester, 3 Lud., 166, unless,
semble, the petition only claims the seat for the
candidate on the ground that he had the majority
of legal votes.

In Wolferstan’s book at p. 5, referring to the
petitioner under the English Act, as to a person
who voted, or had a right to vote at the election
to which the petition relates, the author says,
that this means those who rightfully voted, or
whose qualification on the register, whether
they voted or not, was unimpeachable at the
time of the election : Lisburn Case, W. & Br.,
222, decided nnder secs. 11 & 12 Vict., cap. 98.
The words of 31, 32 Vict., cap. 125, are iden-
tical : Cheltenham Case, W. & B., 63.

Under the statutes previous to 11 & 12
Vict. cap. 98, any one claiming in his petition
to have had a right to vote at the election
might petition. But under that state of the
law committees allowed the sitting members to
show that the petitioners had not the right they
claimed : North Cheshire Case,1 P. R. & D., 214 ;
Berwick Case, 30th June, 1820 ; Conire, Har-
wich Case 1 P, R. & D., 73, and Aylesbury Cast,
ibid. 81. .

In the second edition of the Law of Elections,
by Leigh & LeMarchant, at p. 108, it is stated,
‘ Although the words of the Act say one of
more, it is prudent, provided the petition be
presented by electors, to include some larger
number as petitioners, in case an objection
should be taken that though they had voted
they had no right to vote at the elec-
tion. Care should also be' taken that all
the petitioners should as far as possie be
voters whose votes could not be impeached. If
the petition is presented by a candidate, it
means by any person elected to serve in Parlia-
ment at an election, or any person who has been
nominated as, or declared himself a candidate at
an election.”

These proceedings on election petitions are not
now considered as matters in which the par-
ties to them are alone interested. To use
the language of Bovill, C. J., in Waygood
v. James, (Taunton Case) L. R. 4 C. P.
865 : “‘The enquiry is one not as between party
and party, but one affecting the rights of the
electors, the persons who are or may be members
or candidates, and the House of Commons itself.”
And in the Brecon Case, 2 O'M. & H. 34,
Mr. Justice Byles said, ““the petitioner being #
trustee for the whole body of the voters for the
borough, and for the public generally, cannok
withdraw unless he complies with the provis"
ion of the statute.” Under the statute, the pro-
ceedings are not simply served on the sitting
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members, but a copy of the petition is sent to
dhe returning officer, and he is required to
publish the same, so that when a petition is
presented it is known who the petitioner is, and
if he is a candidate that is known throughout
the electoral district. If he represents himself
e avoter duly qualified to vote at the said
election, on looking at the rolls and voters’
lists, it there appears, if he was duly qualified
to vote as he claims. On turning to the statute,
any person interested in the election sees it
plainly stated that a candidate or voter, duly
qualified to vote at the election, may petition.
Under such circumstances, all persons interested
in the matter would assume that the petition
would go on. The speocial provisions in the Act
to guard against a collusive withdrawal of the
petition would all induce an interested elector
0 suppose when a petition was presented by a
candidate, or a voter duly qualified to vote at
the election, that nothing could be urged
against the enquiry being proceeded with.

It is objected against the petition that the
petitioner did not possess the necessary quali-
fication to be a candidate. He was a candidate,
in fact. His right to be such is only now ques-
tioned ; and, unless there is some case (binding
on us) which expresssly holds that if the pre-
liminary enquiry establishes the fact that the
candidate was not qualified, therefore he has
no losus standi to show that the sitting member
is not duly elected, we think we ought not to
stay the enquiry as to the respondent’s right to
hold the seat.

The decision of committees to which we
have referred are not uniform, or we might
be bound by them under section 83 of the
Dominion Act. There has been no case cited
on this point that has heen decided since
the new Act came in force in England, that
holds that if the petitioner is disqualified a8
a candidate, that the enquiry cannot be
pursued. In the last edition of Leigh &
LeMarchant’s Law of Elections, at page 76,
referring to the practice, it is stated, * The
general charges would usually be gone into
first by the petitioner, and; at the close of his.
case, the respondent’s counsel proceeds not only
1t answer the charges against the respondent.
but to open counter charges against the peti-
tioner, (that must be when he is a candidate).
If the petitioner is disqualified, a scrutiny of
Votes may still take place for the purpose of
showing that the respondent has not really &
Mmajority of legal votes, even though the re-
spondent is declared not to have been guilty
9f corrupt practices ; and the following lans
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guage of Baron Martin is quoted : The ques-
tion in the scrutiny would be which of thesp
gentlemen had the majority of legal votes, and
assuming the petitioner to have been personally
incapacitated, that would not have affected the
votes of the persons who gave their votes for
him, they being ignorent of it. They would
be perfectly good votes, and the persons who
were the supporters of the petitioner would
have a right to have it determined whether or
Dot the respondent was sent to Parliament by
alegal majority " York, West Riding, Southern
Division, 1 O'M. & H., 214 '

The language of Willes, J., as follows, is
also cited, ‘¢ Against any member, therefore,
who is elected in the first instance, any one
direetly interested may petition. If the peti-
tioner does not claim the seat, there is no
recrimination allowed ; but if the petitioner
does claim it, the respondent is entitled to
protect himself, and, befors the scrutiny, prove
a recriminatory case,” and show that the elec-
tion of the other candidate could not stand.
1t is true that even if he proves it the petitioner
may still go into the scrutiny to turn out the
sitting member.” Waygood v. James, ( Tauntos
Case), L. R. 4 C. P. 368.

In the Norwich case, as reported in 18 L. T.
Rep. N. S. 620, it was urged that as the sitting
member had been unseated for bribery by his
agents, he had no further interest, and had no
locus stands, Martin, B. said, ‘“‘Is not the
sitting member a respondent in respect of every
matter that you charge in your petition and in
respect of every claim you make in your peti-
tion, and has he not a right as having been &
candidate, though he may be unable to protect
his own seat, to show that you are not entitled
toit?”

We think the weight of reason and au-
~thority is in favour of allowing a candidate
to be a petitioner under the statute, though
his property qualification may be defective, if
it was not demanded of him at the time of his
election, If he claims the seat, his want of
qualification may be urged against his being
seated ; but he may still show that the respon-
dent was not duly elected if he so charges in
his petition.

By section 20 of the Dominion Act of the
last session of Parlisment, respecting the
election of members of the House of Commons,
it is provided that from and after the passing
of this Act, mo qualification in real estate shall
be required of any candidate for a seat in the
House of Commons of Canada, amy statute or
law to the contrary notwithstanding ; but sudii
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candidate shall be either a natural born sub-
ject of the Queen, or a subject of the Queen,
naturalized by an Act of the Parliament of
Great Britain, or of the Parliament of the
United Kingdom of Great Britain and Ireland,
or of the Legislature of one of the Provinces
of Upper Canada, Lower Canada, Canada, Nova
- 8cotia, New Brunswick, Manitoba, British
Columbia, or Prince Edward Island, or of this
Parliament.

By section 134, it is enacted that the Acy
passed by the Parliament of Canada in the 36th
year of Her Majesty's reign, intituled, ¢ 4n
Act to make temporary provision for the election
of members to serve in the House of Commons,”
is hereby repealed, except only as to elections
held, rights acquired, or liabilities incurred bee
fore the coming into force of this Act ; and no
enactment or provision contained in any Act,
of the Legislature of the late Province of
Canada, or of any of the Provinces now com-
poring the Dominion of Canada, respecting
the election of members of the Elective House
of the Legislature of any such Province shall
apply to any election of a member or members
of the House of Commons held affer the passing
of this Act, except only such enactments and
provisions as may be in force in such Province
at the time of such last mentioned election,
relating to the qualification of electors and the
formation of voters’ lists, which will apply for
like purposes to elections of members of the
House of Commons as provided by this Act.
By section 135, it is provided that this Act
shall come into force on the first day of July
next after the passing thereof.

Where proceedings have been taken before
the passing of the Act referred to, to set aside
the election of a member for want of the pro-
perty qualification required by law at the time

the election took place, can the 20th section of ~

the Act above quoted be snccessfully invoked
to aid the unqualified candidate, and destroy
the rights of the petitioners ?

If proceedingy in the Election Court are to be
analogous to suits in other Courts, then the
rights of the parties ought to be decided
according to the law as it stood before it was
repealed, No doubt there may be cases where
persons may be deprived of rights and remedies
which they had when the actions were com-
menced, by the effect of some Act of Parlia-
ment. But then it ought to appear that such
was the intention of the Legislature in passing
the Act, or that such result was the natural
and proper one t6-flow from the Act itself.
The intention seems to be, by the 134th section,

that the Act in force at the time the elections
took place should not be repealed as to elections-
held, rights acquired, or liabilities incurred
before the coming into force of that Act. It
also refers to certain enactments which should
not apply to any election of a member of the
House of Qommons keld after the passing of the
Act. The obvious intention of the Legislature
seems to have been that which would be con-
sidered reasonable, viz., that as to the elections
held before the passage of the Act, the law then
in force should prevail, whilst as to elections
after the passing of the Act the new law should
be acted on, and govern the rights of the
parties.

Under the Dominion Stat., 31 Vict. cap. 1, the
Interpretation Act, in relation to the construc-
tion of Aects of the Parliament of Canada, it is
provided by sec. 7, sub-sec. 35, that ** When
any Act is repealed, wholly or in part, and other
provisionssubstituted, all officers, persons, bodies
politic or corporate acting under the old law
shall continue to act as if appointed to act un~
der the new law, until others are appointed in
their stead ; and all proceedings taken under the
old law shall be taken up and continued under
the new law, when not inconsistent there-
with ; and all penalties and forfeitures may be
recovered, and all proceedings had in relation
to matters which have happened before the repeal,
in the same marner as if the law were still in
force, pursuing the new provisions so far as they
can be adapted to the old law.”

Sub-sec. 86. ** The repeal of an Act at any time
shall not affect any act done, or any right or right
of action existing, accruing, accrued or estab-
lished, or any proceedings commenced in a civil
cause before the time when such repeal shall
take effect, but the proceedings in such case shall
be conformable, when necessary, to the repeal-
ing Act.”

Sub-sec. 37. ¢ No offence committed, and no
penalty or forfeiture incurred,and no proceeding®
pending under any Act at any time repealed,
shall be affected by the repeal, except that the
proceedings shall be conformable, when neces-
sary, to the repealing Act ; and that when any
penalty, forfeiture or punishment shall have
been mitigated by any of the provisions of th®
repealing Act, such provisions shall be extended
and applied to any judgment to be pronouneed
after such repeal.”

The section as to the property qualificatio®
does not come into force by repeal of the Act
1873, under which this election was held, but
by its own affirmative power, declaring that af-
ter the passing of the Act no qualification should
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Dbe required of & candidate for a seat in the
House of Commons of Canada. The petitioner
here became a candidate before the Act in ques-
tion was passed, and the election which he is
contesting was held, and the respondent was
returned as a member, before the Act in question
was introduced. The fair and reasonable inter-
pretation of the meaning of "the Legislature is,
that the 20th section refers to candidates for &
Seat at some future election, not to candidates
when the election had taken place, and when
what is to he done in relation to them is to
eorrect the errors and mistakes then made.

The proper view to take, we think, looking at
the statute itself the Interpretation Act, and
the general rules applicable to the construction
of statutes, is that the Legislature did not in-
tend to affect the rights of parties in pending
proceedings, but that they should be decided
as the law existed before the passage of the Act
referred to.

We have alreadv stated what we think the
law was on the subject of the property qualifi-
cation necessary to be possessed by candidates
to qualify them to be elected, when the election
in question took place.

As to the objection to the charge of treating
and undne influence alleged in the third para-
graph of the petition in connection with bri-
bery, if .the treating were to such an extent
a8 to amount to bribery, and the undue influence
was of 2 character to affect the whole election
without referring to any statutory provisions,
it would by the law of Parliament, I apprehend,
influence the result.

The first principle of Parliamentary law, as
applicable to elections, is that they must be
free, and if treating and undue influence were
<arried to an extent to render the election 7ot
Jree, then the election would be void. The
following observations apply generally to votes
that may be influenced by treating, etc. A vote
influenced by treating was bad before the
statute, and is bad now. Under the statute it
would seem necessary to show not only that the
entertainment was corruptly received by the
voter, but that it was corruptly given by the
<candidate ; but as proof of the former would
invalidate the vote at common law, it is un-
Xecessary to add proof of the latter.

The 23 section of the Corrupt Practices Act
of 1854, (Tnp.) which declares the giving of en-
tertainments to voters on Lhe polling and nomi-
Ration days to be illegal, says nothing as to the
effect upon the votes given. For this, therefore,

" Tesort must be again had to the common law of
Parliament; and the question will be as hereto-

fore, whether the vote was influenced by the
result of the entertainment or not.

A vote unduly influenced, is, as will be seen,
a bad vote by the Common Law of Parliament.
Rogers on Elections, 10 Ed., p. 536.

Itis very embarassing to carry out the Do-
minion Controverted Election Act of 18178,
owing to the fact that we have mo Corrupt
Practices Prevention Act applicable to Dominion
elections, which contains all of the provisions
of the Imperial Act of 17 & 18 Vict. cap. 102,
and that the Dominion Act of 1873 omits the
4%d and 44th sections, which are contained in
the Parliamentary Elections Act of 1868, Imp.
Stat. 31 & 82 Vict., cap. 125, from which the
Dominion Act was undoubtedly framed. These
sections, with some in the Corrupt Practices
Act, have a very important bearing on the ques-
tions which may come before the election judges.

Under the 43d section, when it is found by
the report of the Judge upon an election petition
under the Act that bribery hasbeen committed
by, or with the knowledge and consent of, any
candidate at an election, such candidate shall
be deemed to have been personally guilty of
bribery at such election, and his election, if he
has been elected, shall be void, and he shall be
incapable of being elected to, and of sitting in,
the House of Commons during the seven years
next after the date of his being found guilty,
and he shall be further incapable, during the
said seven years, of holding office, ete.

The 44th section makes his election void if he
employs any person as his agent who has been
found guilty of any corrupt practice, or reported
guilty of any corrupt practice by a Committee
of the House of Commons, or the report of a
Judge on an election petition under the Act, or
a report of Commissioners appointed under cap.
57, 15 & 16 Viet.

Under the 45th section, any person other
than a candidate found guilty of bribery in any
proceeding in which, after notice of the charge,
Ite has had an opportunity of being heard, shall,
during the next seven years after the time he
has 50 been found guilty, be incapable of being
elected or sitting in Parliament.

By the 36th section of the Corrupt Practices
Prevention Act of 1354, Imperial Statute, it is
enacted: If any candidate, at any election for
huy county, city or borough, shall be declared
by auy Election Committee, guilty, by him-
self or agents, of bribery, treating, or undue in-
fluence at such election, such candidate shall be
incapable of being elected or sitting in Pu!ia-
ment for such county, city of borough, during
the Parliament then in existence.
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The law being in this state in England, the
Parliamentary Elections Act, sec. 3, declares
that corrupt practices shall mean bribery, treat-
ing and undue influence, or any of such offences
as defined by Act of Parliament, or recognized
by the Common Law of Parliament. By the

" same section of the Dominion Controverted
Elections Act of 1878, it is declared that cor-
rapt practices shall mean bribery and undue in-
fluence, treating, personation and other illegal
and prohibited acts, in reference to elections,
or any of such offences as defined by Act of
the Parliament of Canada.

Under section 20 of the Dominion Act of 1873,
cap. 28, when any charge is made in an election
petition of any corrupt practice having been
committed at the election to which the petition
refers, the Judge shall, in addition to the cer-
tificate (required by the 19th sec.), and at the
same time report in writing to the Speaker as
follows :

(@) Whether any corrupt practice has or has
not been proved to have been committed by, or
with the knowledge and consent of, any candi-
date at such elections, stating the name of such
candidate and the nature of such corrupt prac-
tice.

() The names of any persons who have been
proved at the trial to have been guilty of any
corrupt practice.

(¢) Whether corrupt practices have, or whether
there is reason to believe that corrupt practices
have exteusively prevailed at the election to
which the petition relates.

These provisions are similar to those contained
in theé Imperial Act.

Taking the whole of that Act, it is very ap-
parent that the report as to corrupt practices is
consistent with it, and by it certain results are
to follow the report. The want of these omit-
ted clauses, and of the 36th section of the Cor-
rupt Practices Act, renders it difficult to say
how far the report, as to sections (3) and (c,) re-
quired of the Judge, will be of use when re-
turned to the House of Commons. The Legis-
lature still requires the report to be made, and
we do not see how we can strike out the clause
of the petition complaining of the practices re-
ferred to.

The 18th section of Dominion Act, 36 Vict..
cap. 27, forbids any candidate, directly or in-
directly, to employ any means of corruption by
giving any sum of money, office, place or em-
ployment, gratuity or reward, or any bond, bill
or note, or conveyance of land, or any promise
of the same, nor ﬁiall he, either by himself or
his authorized agent for that purpose, threaten

any elector with losing any office, salary, in~
come or advantage, with intent to corrupt or
bribe anv elector to vote for sach candidate, or
to keep back any elector from voting for any
other candidate; nor shall he open and support,
or cause to be opened and supported at his costs
and charges, any house of public entertainment
for the accommodation of the electors; and if
any representative returned to the House of
Commons is proved guilty, before the proper
tribunal, of using any of the above means to pro-
cure his election, his election shall be thereby
declared void, and he shall be incapable of be-
ing a candidate, or being elected or returned
during that Parliament.”

The Corrupt Practices Act of 1860, passed by
the Province of Canada, defines bribery in the
same way as the English Act of 1854, and in
the same way declares the offence a misde-
meanor, for which the parties may be punished,
both the giver and receiver of the bribe.
Under the 6th section of the English Act, it is
provided that if a person wishes to be placed on
the list of voters who has been convicted of
bribery or undue influence at an election, or s
judgment recovered against him for any penal
sum recoverable in respect of any of the offences
of bribery, treating or undue influnence, then the
Revising Barrister shall erase the name of such
person from the list of voters; or if he claims to
have his name inserted on the list, he shall dis-
allow such claim; and the names of such persons-
so expunged from the list of voters, or refused
to be placed thereon, shall be inserted in a list
of persons disqualified for bribery, treating or
undue influence, which shall be appended to
and published with the list of voters.

The 86th section, already referred to, applies
to the candidate, and declares him incapable of
being elected or sitting in Parliament, when he
shall be declared guilly by an Election Com-
mittee.

The 3rd section of the Provincial Statute of
1860 makes the hiring of vehicles to convey
electors to the polls, or paying the expenses of
electors in coming to the polls, illegal acts, and
makes the person offending liable to a penalty
of $30 for each offence, and costs of suit; and
any elector who shall hire his horse to any cad”
didate, or the agent of such candidate, for th®
purpose of conveying electors to or from the
polls, shall, ipso facto, be disqualified fro®
voting at such election, and shall also forfeit
$30 to any person who shall sue for the same.

This section, and the 17th section of th®
Dominion Act, cap. 277, of 1873, seem to be the
only ones which declare the effect on the vot&
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and the candidate of the illegal and prohibited
acts. .

In the Act of 1860, the bribery is declared to
be a misdemeanor, and the mode of recovering
the penalty pointed out, but its effect on the
status of the member and the voter is not de
clared. :

Whilst the Controverted Election Act of 1873
defines what corrupt practices shall mean, and
makes it necessary for the Judge, under certain
circumstances, to report whether such practices
have been proved to have been committed, and
by whom committed, yet the statute does not
declare the effect of such report. We are then
Teft in these unprovided cases to the common
law of Parliament.

The bribing of an elector was always punish-
able at common law, independent of the
statute: Rogers on Elections, 10 Ed. 308, and
Lord Mansfield’s opinion expressed in Rex v.
Pitt, 3 Burr. 1338.

In Rex v. Vaughar, 4 Burr. 500, Lord Mans-
field said, * Wherever it is a crime to fake it is
a crime to give ; they are reciprocal. And in
many cases, especially in bribery at elections to
Parliament, the a#tempt is a crime ; it is com-
plete on his side who offersit.”

It therefore appears to be a crime in the giver
as well as the receiver of the bribe, and both
may be indicted.

In Bushby’s Election Law, 4 Ed. 111, it is
stated : ‘“Now one consequence in Parliament
of common law bribery, when committed by 8
duly qualified and successful candidate at an
election, was to enable the House, and it ex-
clusively, to annul his return, and that though
only a single bribe was proved. All the votes
80 procured were void, and even after deducting
them had he still a majority in his favor, the
result was the same. See May’s Parl. Prac. 7
Ed. 56.”
~ This was intended not so much asa penalty,
a8 to secure to constituents a free and incorrupt
choice, seeing that a single purchased vote
brought home to the candidate, might well throw
doubt on his whole majority.

It is said an elector who has administered

es is not disqualified at common law from
voting afterwards at that or any other election :
Bushby 114, and cases there cited.

The unauthorized bribes of third persons, who
are not agents of the candidate, do not affect his
Teturn, though given in his interest, unless the
Mmajority depends on votes so obtained, or unless
:ﬂch bribes occasion general corruption: Bushby,

21,

Tt séems a strange state of the law that the-
person’ who bribes may be indicted for a erime
and punished in that wdy, yet his vote may
stand good, whilst the person bribed loses his-
vote and the cahdidate may lose his seat. It
may be that this will be the result, because of

‘the omissions in our statute law; but when the-

evidence in such & case is brought before me,
and T am compelled to decide, I would give the
question more consideration than 1 have been
able as yet to bestow on it, before holding thet
the vote of the petson giving the bribe would be
held good.

In being called on as we now are, without any
evidence before us, to decide certain questiofis-
which may affect the qualification of voters or
the standing of candidates, and which in truth
cau only apply to a limited number of cases,
(the law, both in the Dominion and the Prov-
ince of Ontario, differing now from the statute
under which we are acting), the language of
Willes, J., in Stevens v. Tillett, L. B. 6 C. P.
166, seems to me peculiarly applicable. He
8ays: ‘*The order in this case to strike out the
clauses in the petition which were objected to
must therefore be sustained, if it be sustained,
upon showing that leaving those clauses in the
petition could not have any effectual end in the-
disposal of the prayer thereof, whatever might
be the character of the evidence which was pro-
duced before the Judge at the trial. The true
question, as it appears to me, upon this occa-
sion, is whether in any reasonably conceivable
state of the evidence a case might be made out,
upon the trial of this petition before the Judge
in the regular and ordinary way, which would
make it the duty of the Judge to grant the-
prayer of the petition.”

We do not feel warranted, in this stage of the
proceedings, in striking out that portion of the
fourth paragraph of the petition which relates
to the votes of persons who were guilty of bri--
bery, treating or undue influence.

Under the Dominion stat., 36 Vict., cap- 27,
sec. 2, the laws in force in the several Provinces
of Canada, Nova Scotis, and New Brunsw.ick,
on 1st July, 1867, relative to the qualifications
&c. of members, the voters at elections of such:
members, the oaths to be taken by voters * * *
and generally the proccedings at and incident to-
such elections, shall, as provided by the British
North America Act of 1867, continue to apply
respectively to elections of members to serve in
the House of Commons for the Provinces of.
Ontario, Quebec, Nova Scotis, and ':N:BW Bruns-
wick, subject to exceptions and provisions thete--
after made. .
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By sec. 4, subject to theprovisions thereinafter
made, the qualification of vofers at elections in
the Province of Ontario, for members of the
House of Commons shall be that established by
the laws in force in that Province on 23rd
January, 1869, as the qualification of voters at
elections of members of the Legislative Assembly ;
and the voters’ lists to be used at the election
of members of the House of Commeons shall be
the same as if such elections were of members of
the Legislative Assembly, on the basis of the
qualification aforesaid ; and the polling sub-
divisions or wards shall be the same as if such
elections were for members of the Legislative
Assembly ; and the returning officer shall pro-
vide a polling-place for each sub-division or
ward in the most central or convenient place
for such elections.

By sec. 5, the oath or affirmation to be re-
quired of voters in the said Province shall be
‘that prescribed by the 54th section of cap. 6 of
the Consolidated Statutes of Canada, and no
other, except in Algoma and Muskoka, as there.
after provided.

Under sec. 41 of the British North America
Act, all laws in force in the several Provinces at
the time of the Union relative to the voters at
elections of members of the Legislative As-
sembly, the oaths to be taken by voters, the
proceedings at elections, &c., respectively, apply
to elections of members to serve in the House of
‘Commons. The qualification of voters in On-
tario referred to by section 4, above cited, is
regulated by Provincial statute, 32 Vict., cap.
21, By sec. 5, of that Act, the following per-
.sons, and no other persons, being of the full age
of twenty-one years, and subjects of Her Majesty
by birth or naturalization, and not heing dis-
qualified under the preceding scctions (2, 8, 4,)
or otherwise by law prevented from voting, if
duly registered or entered on the last revised
and certified list of voters according to the pro-
visions of that Act, shall be entitled to vote at
‘the elections of n:embers to serve in the Legisla-
tive Assembly, viz: —

(1.) Every male person being «ctually and
bona fide the owner, tenant, or occupant of real
property of the value hercinafter next men-
tioned, and being entered on the then last re-
vised assessment roll for any city, town, village
or township, as the owner, tenant or occupant
of such real property of the actual value in
cities of $400, in towns of $300, in incorporated
villages of $200, and in townships of $200, shall
Dbe entitled to vete at elections of members of
the Legislative Assembly.

As to the fifth paragraph, we think the peti-
tioner may show:—

1. That the voter was not twenty-one years
of age.

2. That he was not a subject of Her Majesty
by birth or naturalization.

3. That he was otherwise by law prevented
from voting.

4. That he was not actually and bona fide the
owner, tenant or occapant of the real property
in respect of which he is assessed.

We think the roll conclusive as to the
amount of the assessment. The fact that the
name of a person is on the assessment roll or
list of voters is not conclusive as to his right to
vote. If his name is on the list and he takes
the oath required by the statute, the returning
officer may be bound to record his vote, but
that does not seem conclusive under the words
of the Ontario Act. It is not being registered
that gives the qualification ; but though he
has the qualification in other respects he can-
not vote unless his name is entered on the pro-
per list. At one time, in England, though the
name was on the register and the returning
officer was bound to admit the vote, yet it
might be attacked on a scrutiny, and even now
for some causes may still be attacked.

Under the view we take of the qualification
being regulated by the Ontario Act, we do not
think we can properly pass over or disallow the
part of the 5th paragraph of the petition ob-
jected to. .

The objection to the 7th paragraph of the
petition is, I think, abandoned. If not, I see no
objection to the paragraph standing as it is.

Then, as to the objection to the latter part of
the 8th paragraph, paying the travelling ex-
penses of persons coming and returning from
the election. By the Corrupt Practices Act of
Oanada of 1860, sec. 8, paying the expenses of
voters is an illegal act, and any elector who
shall hire his horse to any candidate or agent
for the purpose of conveying electors to and
from the polling places, shall be disqualified
from voting at such election. Section 71 of
the Ontario Act, 82 Vict., cap. 21, is similar it
effect, aud a penalty of $100 is imposed, but the
Intter part provides that any elector who shall
hire a horse, &ec., for any candidate or for any
agent of any candidate for the purpose of con”
veying any electors to andl from the polling
place, shall be disqualified from voting at such
election, and under a penalty of $100. Coope”
v. Slade, 8 H. L. 772, seems to be to the effect
‘that merely paying the expenses of an elector, # !
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the law stood in England, was not a violation of
the statute, but promising to pay might be held
to be bribery. In the present state of the law we
do not think we can properly exclude inquiring
into these matters.

As to the objection to the 10th paragraph. If
the names of persons, whose votes would not be
legal in the view already expressed in the ob-
jection to the 5th paragraph of the petition,
were inserted on the lists handed to the deputy
returning officer, their votes for respondent
would be bad, though the names were on the
lists handed to the deputy returning officer,
for the reasons already given. And if persons
who were in other respects properly entitled to
vote, and whose names were on the last revised
and certified list of voters according to the pro-
vision of the statute,tendered their votes for peti-
tioner, it may be contended with great force that
they are entitled to have their votes now re-
corded for the petitioner. ‘The mistake in oopy-
“ing their names on the list for the particular sub-
division or ward should not deprive a legally
qualified voter of his vote, though it might
justify the deputy returning officer in refusing
to receive it. But the mere fact that the lists
were not correst alphabetical lists, or had not
the correct number of the lot, or their not being
duly certified according to the statute, would be
no ground for setting aside the election, unless
sonie injury resulted from the omission, as if
some electors were deprived of their votes, or the
tesult of the election in some way was influenced
by the mistake.

As to the 12th paragraph, the observation
Jjust made will apply to it. These objections to
what may really be considered as omitting the
doing of matters as to which the statute is con-
sidered as directory, have never been held of suffi-
cient importance to avoid an election, unless it
can be shown that some injustice has been done
by the omission—that voters who were entitled
to vote have been deprived of their rights, and
that if what the statute required had really been
done a different result would have followed. In
the absence of this being shown, these objections
would not have any weight ; 2nd this paragraph
was given up on the argument.

The result is that all the paragraphs in the
petition stand except the 12th: that all the
Preliminary objections are over-ruled except the
1t and the 8th, and if it is shown at the trial
that the petitioner had not the necessary pro-
perty qualification, he cannot be seated, but he
ay still show that respondent was not duly
elected.

SrraGeE, C.—I have entertained some doubt

whether the voters’ lists. nnder the Provincial
statute, 32 Viet., cap. 21, are not conclusive, so
far as the property qualification of voters is con-
cerned, though I confess I feel the force of the
reasoning by which an opposite conclusion is-
arrived at. Bection 5 of the Act defines the
property qualification entitling a person to vote.
Then follow other sections, making provision
for the registration of voters and the making
out by municipal officers of lists of persons en-
titled to vote. Then follows sec. 10, as fol-
lows:— ¢ No person shall be admitted to vote
unless his name appears on the last list of
voters made, certified, and delivered to the
Clerk of the Peace at least one month before the
date of the writ to hold such election; and no
question of qualification shall be raised at any
such election, except to ascertain whether the
party tendering his vote is the same party in-
tended to be designated in the alphabetical list
8s aforesaid,” Sec. 41 provides for an oath
being administered to a voter by the deputy
retursing officer. This oath is in proof (¢nter
alia) of property qualification in the real estate
in respect of which the voter’s name appears on
the voters’ list;also as to his being a British sub-
ject; as to his being of age; that he has not
voted before at the election, and has not re--
ceived or been promised anything to induce him
to vote.

An oath being required as to the property’
qualification of the voter, is raising a question
of qualification other than the question of
identity, so that even at the election itself the
voters’ list is not conclusive as to the right of &
person whose name is upon it, to vote: and if
not conclusive there, it is, @ fortiors, that it
would not be conclusive upon a scrutiny upon‘
the trial of an election petition.

Upon sec. 10 alone I should have felt some
doubt, for the defining of the qualification in
sec. & was necessary to the registmtios of voters,
and preparing the lists for election; and tl_w-
provigion in sec. 5 might well be introduced in
the Act for that purpose only; but sec. 41 and
the voters’ oath show that the voters’ lists were
not intended to be conclusive. The voter 18
required to swear that at “the final revision and
correction of the assessment roll he was actually,
truly, and in good faith possessed, to his own
use and benefit as owner or tenant, of the real’
estate in respect of which his name is on the
voters’ list; and I agree in thinking that the
fact whether he was so Poesessed is a fact neces--
sanly open to question upon 3 scrutiny.

HaearTy, C.J., C.P., concurred-
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CaxpwrLL ELECTION PETITION.

‘HRWITT BT AL., Petitioners, v. Hom. J. H.

CAMERON, Respondent.

Property gualification of Candidate—Declaration of
qualification—Non-compliance with demand for.

Beld, (1). Asin the North Victoria Case, that the Do-
minion Election Act of 1874 not being retrospective,
the question of property qualification of can-
didates, at elections for bers of the House of
Commons, held before the passing of the Dominion
Election Act of last session, can still be raised in
rending cases.

2. That it is not y for an elector, d ding the
property qualification of & candidate, to tender the
necessary declaration for the candidate to make.
The intention of the being that the
candidate must himself prepare the declaration.

.8. That if the property qualification of a candidate be
properly demanded at the right time, the demand
must be complied with ; and it is not sufficient after
the return of a candidate is contested, for him to
show that, at the time of his election or return, he
was duly qualified.

[Election Court—June 26, July 16, 1874.}

tatirt

The petition, in this case, stated :

8. That at the time of the said election, the
said the Hou. John Hillyard Cameron was not
legally or equitably seized as of freehold, for his
own use and benefit, of lands and tenemenis
held in free and common soccage, within that
-part of the Dominion of Canada formerly known
#s the Province of Oanada, and now constituting
the provinces of Ontario and Quebec, of the
value of £500 sterling money of Great Britain,
over and above all rents, charges, mortgages,
and incumbrances charged upon, due and pay-
ablg out of, or affecting the same, nor was he
geized or possessed for his own use and benetit
-of lands and tenements held in fief or in roture,
within that part of the Dominion of Canada
for:uerly known as the Province of Canada, and
now constituting the Provinces of Ontario and
Quebec, of the value of £519 sterling wmoney
of Great Britain, over and above all rents,
-eharges, mortgages and incumbrances charged
upon, due and payable out of, or affecting the
same; by reason whercof the said the Honourable
John Hillyard Cameron was incapabie of being
elected or returned as a member of the House
of Commons for the said electora! division, and
his election and return were and are void.

4. And your petitioners further say that at
the nomination held on the said twenty-second
.of January, in the said electoral division, and
before a poll was gfnted at the said election, it

John Hillyard Cameron by an elector entitled
to vote at the said election, to wit, Robert
Clarkson, of the township of Albion, in the said
electoral division, farmer, that he, the said
Hon. John Hillyard Cameron, should make, i
the manner and to the effect mentioned in and
required by the 28th section of the statutes of
the Imperial Parliament of Great Britain and
Ireland, passed in the third and fourth years of
the reign of Her Majesty, Quesn Victoria,
chaptered 85, entitled *“ An act to reunite the
Provinoes of Upper and Lower Canada, and for
the government of Canada,” and by the 36th
section of chapter 6, of the Consolidated Statutes
of Canada, a declaration of his qualification to
be a member of the House of Commons, as re-
quired by the said statutes; but the said the
Hon, John Hillyard Cameron. did not then, nor
did he up to the time of the making of the
return aforesaid, by the returning officer, make
the said declaration, nor did he at any time
deliver the same to the said returning officer,
by reason whereof the election of the said the
Hon. John Hillyard Cameron, and his return,
were and are void.

5. Wherefore your petitioners pray that it
may be determined that the said the Hon. John
Hillyard Cameron was not duly elected or re-
turned, and that the said election was void.

The respondent presented the following pre-
liminary objections to the petition :

1. That the said petition was not filed nor
any application made to the Election Court, or
any judge thereof, to postpone the service thereof,
until more than five days had elapsed after the
recognizance had been entered into and security
given by the petitioners for the payment of all
costs, charges and expenses in the matter of the
said petition.

2. That the statement in the third clause of
the petition of the want of property qualification
by the said respondent, at the time of the
said election, is insufficient, and that he is not,
and was not required by any law or statute
to have such a property qualification asis stated
in the said third clause, at the time of the said
election, and that the sail petition is insufficient
in that respect, and there is no ground therein
to avoid the election of the said respondent.

3. That the statement in the said fourth clausé
of the said petition is insufficient, and there i
no ground therein to avoid the election of the
said respondent, for the following reasons: that
it is not stated therein that he had not alread¥
voluntarily made the declaration required bf

-was personally demanded of the said the Hon. | the said statutes in the 4th clause mentione
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before any demand made upon him by the said
olector in the said clause mentioned; that he is
not required by any law or statute to make
any declaration of qualification to be s mem-
ber of the House of Commons, as stated in
the said 4th clause of the said petition ; that it
is not stated in the said 4th clause that any
declaration was tendered or offered to him to
make, by the said elestor, at the time he made
such demand, or at any other time ; that there
i8 o time required by law within which such
declaration, if demanded, shall be made, and
that it is sufficient if, when the veturn of &
member to the House of Comamons is contested
for want of a declaration being made by him of
his property qualification, he can show that
he had the property qualification required by
law at the time of the election, or of his return
ab a member of the House of Commons.

Application being made to strike out the pre-
liminary objections,

J. H. Cameron, Q.C., the respondent in
quéstion, showed cause. Property qualification
i$ now abolished. There is a distinction in the
Acts between qualification and property qualifi-
cation, and the Confederation Act as to
qudlification does not refer to property qualifica-
tion. The Confederation Act is silent as to the
“ declaration by the candidate.” The Acts of
1871, 1872, and 1873 are likewise silent. The
petition states that the respondent was not
seized of lands and tenements; it should have
followed the statute and said lands or tenements.
See Smith’s Real and Personal Property.. Bur-
ton's Real Property, shows that tenements may
be different from land, and that a qualification of
£500 in incorporeal tenements would be suffi-
cient. It is not necessary a candidate should
be seizedof property.

Beshune, contra, for the petitioner.
jection to the use of the word *‘ and "’ for *‘ or ?
should not be regarded. The statute contem-
plated a property qualification at the time of the
election. The new enactment did not affect
that, and could not have been intended to do so.

RicmanDps, C. J., delivered the judgment of
the Court.

In disposing of the matters brought before us
in relation to the North Victoria Case, We
eXpressed our opinion that the question of
want of property qualification in a candidate at
the elections for members of the House of Com-
mons held before the passing of .the Act of the
last session of the Dominion Parliament, can
still be raised in pending cases, and therefore

Carpwers Erecrion Perrrion.

[Kiee. Court.

The ob-

the question of the property qualification of
the respondent is now a matter which is to be
be decided under the petition.

As to the objection taken that the petitioners
allege that the respondent was not seized of
lands and tenements instead of lands or tene-
ments, we do not think the respondent was in
any way misled or prejudiced thereby, and
in this respect the third clsuse of the petition
may be amended, if the petitioners or their
counasel wish it, though it hardly seems neces-
sary.

Then as to the ohjection to the fourth para-
graph of the petition, that it is not stated that
any declaration was tendered te the respondent
by the elector to make at the time he made the
demand, or at any other time. The statute does
not seem to require any tender of a declaration.
What it says is, that before he shall be capable
of being elected, the candidate shall, if required,
make the declaration; and the Consolidated
Statutes of (anada, cap. 6, sec. 36, enacts that
such candidate, when personally required to
make the said declaration, shall give and insert
at the foot of the declaration required of him &
correct description of the lands or tenements on
which he claims to be quslified according to
law to be elected, by adding after the word
Canada ; ““and I farther declare that the lands
or tenements aforesaid consist of”’ &c. This
latter part of the declaration must undoubtedly
be in writing, and must in the very nature of
things be prepared by the candidate himself.

The fact that the declaration may be in the
alternative, that he holds lands or tenements.
held in free and common soccage, or lands or
tenements held in fief or in rofure, as the case
may be, shows that the candidate must make his
own declaration. 1L cannot be tendered to him
filled up in the proper form to be made, unless
the party knows how the qualification he claime
to possess is held, whether in free and common
soccage or in fief or in rofure.

Taking the enactments together, the reason-
able view is that the candidate must pre
his own deelaration ; it cannot, with any cer-
tainty of its being correctly don¢, be tendered
to and demanded from bim. .

We think we have substantislly disposed of
the other substantial objection to this fourth
paragraph in the North Victoria Case.

We are of opinion that the preliminary objec-
tions in this case must be over-ruled, and that
the petitioners may proceed to prove the allega-
tions in their petition if they can do so.
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NorrtH SiMcoE ELEcTION PETITION.

HrzeER1AH EDWARDS, Petitioner, v. HERMAN H.
CooK, Respondent.

Whether petitioner disqualifled by bribery, &e.—When
disqualification arises.—Champerty.

A duly qualified voter is not debarred from being a
petitioner on the ground that he has been guilty of bri-
bery, treating or undue influence, during the election,

Disqualificatlons from such acts on the part of a voter
or candidate arise after he has been found guilty, and
there is no relation back.

It i8 nota ch tous tr tion that an fati

.of persons with whom the petitioner was politically allied,
agreed to pay the costs of the petition. Even if the agree-
ment were champertous, that would not be a sufficient

A

reason to stay the pr ings on the petiti

[Election Court—June 26, July 16, 1874.]

The petition in this case stated,

2. That the election was holden on January
22, A.D. 1874, and continued until January 29,
when Herman Henry Cook and Dalton McCarthy
were candidates, and said Cook was returned as
duly elected.

3. That the said Cook, by himself and his
.agents, was guilty of corrupt practices within the
meaning of the term ‘‘ Corrupt Practices” in the
Controv, Elections Act, 1873, during the election.

4, That the said Cook did by himself and his
.agents at the said election, both directly and in-
directly, employ means of corruption by giving or
promising sums of money, offices, places, em-
ployment, gratuities, rewards, bonds, bills or notes,
.and conveyances of land to various electors entitled
to vote at the said election with intent to corrup-
or bribe such electors to vote for the said Cook.

5. That the said Cook did by himself and his
agents at the said election, both directly and in-
directly, employ means of corruption by giving or
promising sums of money, offices, places, employ-
ment, gratuity, reward, bonds, bills or notes, and
conveyances of land to various electors entitled to
v8e at the said election, with intent to corrupt or
bribe said electors to keep back from voting for the
said McCarthy.

6. That the said Cook did by himself and his
authorized agents for that purpose, threaten divers
.electors entitled to vote at the said election with
losing offices, salary, income, and other advantages
with intent to corrupt or bribe such electors to vote
for the said Cock.

7. That the said Cook did by himself and his

l authorized agents for that purpose, threaten divers
| electors entitled to vote at the said election with
losing office, salary, income, and other advantages,
with intent to corrupt or bribe such electors to
! keep back from voting for the said McCarthy.

8. That the said Cook, at the said election,
opened and supported, and caused to be opened
and supported at his costs and charges, various
houses of public entertainment in the said electoral
division of the North Riding of the County of Sim-
coe, for the accommodation of the electors entitled
to vote at the said election.

9. That the said Cook and his agents were guilty
of corrupt practices at the said election by hiring
teams, carriages, and other vehicles and means of
conveyance from said electors, and paying, or
promising payment for the same, with the view of
nducing said electors to vote for the said Cook.

10. That the said Cook and his agents were
guilty of corrupt practices at the said election by
hiring teams, carriages, and other vehicles and
means of conveyance from the said electors, and
paying, or promising payment for the same, with
the view of keeping back such electors from voting
for the said McCarthy. ?

11. That the said Cook and his agents were
guilty of corrupt practices at the said election, by
treating the said electors thereat in order to induce
them to vote for him, the said Cook.

12. That the said Cook and his agents were
guilty of corrupt practices at the said election by
treating the said electors in order to keep them
back from voting thereat for the said McCarthy.

Wherefore, your petitioner prays that it may be
determined that the said Cook was not duly
elected or returned, and that the election was void.

The respondent filed preliminary objections, sub-
mitting :

1. That the petition should not be further pro-
ceeded with, on the ground that the petitioner was
not duly qualified to vote at the said election,
whereby he was incapable of being a petitioner.

2. That the petition should not he further pro-
ceeded with, on the ground that the petitioner
was not actually aud bona fide the owner, tenant
or occupant of the real property of the value of
£400, in respect of which his name was entered on
the list of voters used at the said election, and was
not legally entered on the last revised assessment
roll, upon which the said voters’ lists was founded
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as such owner, tenant or occupant, because, as the
fact was, one Fardghar was assessed in respect of
the said real property as tenant, and one Arnall as
owner of the same, at the value of $200, which was
the full value thereof, and the said Faraghar, at
the time of the making of the said assessment, was
in actual possession of the said property as such
tenant, and no appeal was had against the said
assessment of the said Faraghar, and after the de-
livery of the assessment rell to the clerk of
the municipality by the assessor, the said Faraghar
ceased to be, and the petitioner hecame, tenant of
the said property at a monthly rent of ‘five dollars
and fifty cents, and thereupon the said petitioner
appeared before the Court of Revision for the said
municipality, and fraudulently procured the name
of the said Faraghar to be erased from the said roll
and the name of the petitioner to be substituted
therefor, and fraudulently procured the value of the
said property to be inserted in the said roll at
$600, in order to give the petitioner an apparent
qualifieation to vote, and no notice of the said ap-
plication of the petitioner was given either to the
said Arnall or Faraghar, or any other person, or
by public notice of any kind, but the said Court of
Revision, well knowing the object of the said peti-
tioner in procuring the said alterations in the roll
to be made, and fraudulently intending to carry
out the said object, made the said alterations, with-
out which the petitioner would not have been en-
titled to vote; and the respondent submits that by
reason of the matters aforesaid the said alterations
were and are void, and the said Court of Revision
had no jurisdiction, under the circumstances afore-
8aid, to make the said alterations, and the peti-
tioner was not entitled to vote at the said election,
and was therefore incapable of being a petitioner.

3. That the petition should not be further pro-
teeded with, on the ground that the petitionerwas
before, during, and after the said election, guilty of
bribery, treating and undue influence, whereby his
8tatus as a voter and a petitioner was annihilated:

4. That the petition should not be further pro-
Ceeded with, on the ground that before the filing
of the petition a champertous bargain was made
between the petitioner and certain other persons
known as the Liberal-Conservative Association,
Whereby it was agrecd that the costs of the said
Petition should be paid by the persons known 88
the Liberal-Conservative Association aforesaid, and
Whereby the name of the petitioner should be used.

NorTH Simcor ELECTION PETITION.

[Elec. Court.

5. That the petition should not be further pro--
ceeded with, on the ground that the petition was
not signed by the petitioner bona fide with in-
tent on the part of the petitioner to prosecute it,
but that his name was being used mala fide by
other persons, who were the real petitioners.

A summons having been obtained to strike out

the preliminary objections,

McCarthy, Q.C., for the petitioner, moved the
same absolute, whereupon the Court called upon

Bethune in support bf the preliminary objec-
tion. The petitioner was not a good petitioner,
because the Court of Revision fraudulently inserted
his name on the assessment roll, in order to give
him an apparent qualification to vote. This was
done without notice to any person affected by it,.
and therefore the Court had no jurisdiction to in-
sert his name; Regina v. Court of Revision of
Cornwall, 25 U. C. Q. B. 286. The petitioner was-
guilty of bribery, and therefore cannot vote; and
if 80, cannct petition. Roe on Elections states-
that an elector who was on the list, but disquali-
fied, could not petition. Here it is charged that.
the voter was guilty of bribery before and at the
time of the election, by reason thereof he is not
qualified to vote. The words of the Act are that
the petition must be signed by a person duly qual-
ified t2 vote. Here he was not duly qualified to
vote, The petition was signed by the petitioner at
the instance of the Conservative Association, who
agreed to pay the expenses of it. This is cham-
perty :  Wallis v. Duke of Portland, 3 Ves. 494
Champerty and maintenance is still a good defence
to an action at law : Carr et al. v. Tannahill et al.
30 U.C. Q. B. 217. The same reason applies to-
petitions, This proceeding resembles a suit by a
shareholder on behalf of himself and all other share-
holders, If so, they must sue by some person who
is not disqualified: In re Nationaldc. Association
4DeG. F. &J., 8.

McCarthy, Q. C., in reply. Admitting that,
technically, the Court of Revision were wrong in
putting petitioner's name on the assessment roll,
nevertheless, as it appeared from the statement in
the preliminary objection that the petmoner would
have been entitled to have his name on the roll,
the jurisdiction of the Court of Revision had been.
properly invoked for the amount for which it was’
inserted, and as the levy for the year was based on
the roll as altered (however irregularly), and no
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.complaint had been made, the petitioner’s name
would not even now be struck off on a scrutiny,
_and therefore he was a good petitioner.

As to the allegation of bribery by the petitioner,
as a ground of objection to his status, that is not a
valid objection. The Dominion Controverted Elec-
tions Act 1873 only allows recriminatory charges
40 be made against a candidate who petitions,
or when the seat is claimed for him. The section
referred to by Mr. Bethune (Con. Stat. Can., cap.
.6, sec. 84) only disqualifies a voter who has been
bribed, not onc who has bribed another.

Asto the fourth ohiection,' it is not maintenance
to agree to the prosecution of a suit in which they
have a common interest: Topham v. Duke of
Portland, 32 L. J. Chy. 606 ; and this point was
.expressly decided in Lyme-Regis Case, 1 P. R. &
D. 25, and by the Chancellor in Re North York

(not reported) where an application was made bya

petitioner to have his name struck out of the pe-
tition on the ground that his signature was ob-
tained by misrepresentation.

RrcHARDS, C. J., delivered the judgment of the
-Court.

As to the first preliminary objection, it is a
matter of fact, whether the petitioner was duly
qualified or not, and that of course may be tried.

As to the second preliminary objection, we fail
to see how the facts show any actual fraud in rela-
tion to placing the petitioner’s name on the list of

voters. The facts themselves seem to show that

what was done was what really ought to have been

done, and the complaint just amounts to this, that
it was not done in the formal manner in which it
oﬁght to have been done. Apparently the only
fraudulent thing about the matter is the word
¢fraudulent.” At the time this petitioner had his
assessment raised on the asséssment roll frem two
to six hundred dollars, he was paying a rent which
would indicate a larger value of the property than
$600; and there is nothing to show, at the time it
wQs done, that any election was likely to oceur for
which a fraudulent change would be made. We
think we should net go behind the voters’ list to
imagine fraud from the facts stated in this prelim-
inary objection.

In the North Victoria Case, reference is made to
‘the present state of our law on the subject. Some
_authorities seem to show thata party briking, who
is not a candidate, is not disqualified from voting

|

in consequence of violating the law in that respect.
But if the petitioner was a duly qualified voter be-
fore and at the time of the election, and the only:'
ground of disqualification is that he was guilty of
treating, bribery and undue influence during the
election, we hardly think that would destroy his
right to be a petitioner.

The subject is referred to and discussed in the
North Vietoria Case, and we are not now prepared
to decide against this petitioner on this preliminary
objection.

We are inclined to think if the petitioner is &
person who was duly qualified to vote at the elec-
tion to which the petition refers, that is sufficient—
that the fact that he may have done something at
the election which Would justify the Judge in
striking out his vote, would not create such a dis-
qualification as to destroy his status as a petitioner.
1t could not by relation be held to make him &
person mnot duly qualified to vote at the election.
Even in Bngland, with the important clauses in the
Corrupt Practices Act of 1854, and the Parliament-
ary Election Act of 1868, referring to this subject,
which are omitted in our Acts, it is held that dis-
qualifications do not arise until after the time the
parties have been found guilty of the bribery.

In the late Launceston Case (reported in the
Times newspaper), the Court of Common Pleas
held that Col. Deakin’s disqualification to be
elected or sit in the House of Commons ex-
isted for the next seven years after he was found
guilty. His election was declared void because
the statute declares it shall be void, but the op-
posing candidate was not held to be elected, a8
would have been the case had the disqualification
then begun which existed after he was found
guilty.

The same penalty, under the English Act, at-
taches to any person other than the candidate
Sfound guilty of brihery in any proceedings iB
which, after notice of the charge, he has had an op-
portanity of being heard. The incapacity exists
during the seven years next after the time at which
he is found guilty.

And the sixth section of the Buglish Act as t0
eorrupt practices, directs the Revising Barristers
when it is proved before him that any person who
claims to be placed on the list of voters has bee®
comvicted of bribery, etc., at an election, or ths¥
jundgment has been obtaiued for a penal sum reco¥”
erable in respect of bribery, etc., against any P
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son who claims to be placed on the list of voters
for any county, he shall expunge his naine from
the list, if it be on the list, or disallow his claim
to be put on the list. These statutes contemplate
the party heing found guilty before the penalties
attach. The decision of Mr. Justice Blackburn
in the Bewdly Case, in1 O'M. & &. 176, is to the
same effect as the latest case referred to in the
Common Pleas.

As to the alleged champerty, if the petitioner
cauld not enforce the alleged bargain that the per-
sons known as the Liberal-Conservative Asso-
ciation made with him as to paying costs, that
does not establish the fact that this petitioner has
not a right to present a petition. His right arises
from his being an elector, duly qualified to vofe at
the election, not from any interest acquired by vir-
tue of a champertous bargain, It may be doubted
whether a proceeding of this kind is one to which
‘the ordinary rules relating to champerty can ap-
ply.

One of the latest cases I have seen on the sub.
ject is Hilton v. Woods, L. R. Equity 432. There
the plaintiff was not aware that he was the owner of
-certain coal mines until a Mr. Wright informed
himofit. An engagement was finally made between
him and Wright, that in consideration that he wonld
guarantee the plaintiff against any costs, Wright
should have a portion of the value of the property
It was contended on the argument that the bill
must be dismissed on the ground that the agree-
ment enterel into between the plaintiff and Mr.
Wright amounted to champerty and maintenance,
-and was au illegal contract. Sir R. Maling, V.C.,
in giving judgment, said :—*1I have carefully ex-
amined all the authorities which were referred to in
support of the argument (as to dismissing the bill,)
and they clearly establish that wherever the right
of the plaintiffin respect of which he sues is dertved
under a title founded on champerty or maintenauce
his suit will on that account necessarily fail. But
no authority was cited, nor have I met with any,
which goes the length of deciding that when 8
Plaintiff has an original and good title to property,
he becomes disqualified to sue for it Wy having
«ntered into an improper bargain with his solicitor
as to the mode of remunerating him for bis profes-
sional services or otherwise, * * * If Mrn
Wright had been suing by bvidua of a title derived
under thst contract, it would have been my duty
1o dismiss the bill. * * In this casethe plaintiff
<omes forward to assert his title to property which

was vestec in him long before he entered into the
improper bargain with Mr, Wright, and I cannot
therefore hold him disqualified to sustain the suit.”
He refused to dismiss the bill.

Here the petitioner’s right is not acquired by
virtue of any bargain with the Liberal-Conservative
Association, and by analogy to the above case, even
even if thealleged bargain were champertous, which
1 am by no means inclined to think it was, that
would be no resson for staying the proceedings
on this petition. See also Carr v. Tannahill et al.
31U.C.Q. B. 210.

We do not consider that the objection, as stated,
to the petitioner's right to vote at the election, and
his consequent inability to petition, arises under
the 71st section of the Ontario Act, 32 Vic., cap. 21,
or a similar provision, section 3 in the Corrupt
Practices Act of Canada, passed in 1860.

It is said that the fact that a third person was to
pay the expenses of the petition, and had in faet
paid for the last petition, was not considered to be
any impediment to the hearing : Lyme- Regis Case
P. R, D. 87; Wolferstan 44, 14.

As to the last preliminary objection, that the
petition wasnot signed by the petitioner bono. Side, it
is stated in Wolferstan on Electlons, 44, that where
fraud was proven against the petitioner the petition
was not heard : Canterbury Case, Cliff. 361.
it is presumed, woul! also be the decision in the
sase of a petition proved to have been signed mala
fide by some person on behalf of the real petitionexs:
See Sligo Case, F. & F. 546. But the fact thata third
P2rson was to pay the exp idered
an objection to the hearing : Lyme-Regis Cose, 1 P.
R.& D.37. Atpagel4 of the same work it is stated
that if frawd or other improper influence has been

Such,

was not ¢«

used in obtaining the subscription of names to &
petition, such a petition doubtless would not be
proceeded with.

The result js, that as to the first preliminary ob-
Jaction, that is triable before the Election Judge as
a matter of fact, The second preliminary objection
is disallowed, as also the fourth, with regard to
champerty. Asto the fifth, it is a matter of fact
whether he is the petitioner or whether any fraud
‘has been practised on hipp. The mere fact that
it has been agreed between him and othexs that he
shall proceed with the petition in his name, and
that they will contribute towards paying the ex.
penses, can be no objection to the petition as we
understand the law.
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LAW SOCIETY OF UPPER CANADA

0Ose0opg HALL, EAsTER TERM, 37TH VICTORIA.
URING this Term, the following gentlemen were
| called to the Degree of Barrister-at-Law :

Joskpit EGBRRT TERHUNE.

PetER MCGILL BARKER.

CHARLES FGERTON RYERSON.

ALFRED SERVOS BALL.

CHARLES EDGAR DARRER.

FraNK D. MooORE.

HARNRUEL MADDEN DEROCHE.

CLARENCE WIDMER BALL.

E. GEORGE PATTERBON.

GroRGR LRVACK B. FRASER.

These gentiemen are called in the order in which the
entered the Society and not in the order of merit.
Joseph James Gormully, Esq., of the Middle Temple,
England, Barrister-at-Law, was admitted into the Society
and called to the degree of Barrister-at-Law.
The following gentlemen obtained Certificates of Fit-
ness as Attornes, namely:
JoSEPH JAMES GORMULLY.
E. GKORGE PATTERSOX.
THoMAS HORACE MCGUIRE.
CnaArLEs EGRRTON RYRRSON.
DaviD ROBERTSON.
GRORGE LEVACK B. FRASER
A. Basiu Kurin,
ALFRED TREVOS BALL.
Josian R. METCALF.
ARTHUR LYNDHURST COLVILLE.
CLARENCE WIDMER BALL.
D. Enuis MCMILLAN,
And on Tuesday, the 19th of May, 1874, the following
gontlemen were admitted into the Society as Students-
at-Law and Articled Clerks:

Graduates.

GEORGE ROBERT GRASETT.
JOHN MAXWELL.
‘WiLLiAM SETON GORDON.
Jaxes Crale.

Junior Class.
FRANK FITZGRRALD.
DuNCAN DEXNNIS RIORDAN.
Davip HALDANE FLEI1CHER.
Isaac CAMPBELL.
Jas. W, HoLNEs.
NicioLas DuBois BECK.
ARTHUR BEATTY.
JoHN SANDFIELD MCDONALD,
JoHN ARTHUR PATRICK McMaHON.
WILLIAN JAMES LAVERY.
JoBN LEWIS.
AXDREW HALLEY HUNTER.
Joun JACoB WHEELER STONR.
JouN GiBsoN CURBLL.
MAXFIELD SHEPPARD,
GERORGE ALBERT FLETCHER ANDREWR,
WALTER JAMBS READ.
THOMAS WILLIAM PHILLIPS.
NATHANIEL MILLS.
JoHN MaLcouM MONRO.
JOHN JosEPH BLAKE.
Wn. Epear STEVENS.
CHARLBS EGERTOK MACDONALD.
CouIN Scorr RANKIN.
CHARLES Maguazs FoLmy.
Joun GreELRY KEBLLY.
Joux Ross McCoLL, and
ERNRST JOARPH BEAUMONT as an articled elork.

Ordered,That the division of candidatesfor admission o0
the Books of the Society into three classes be abolished.

That a graduatein the Faculty of Arts in any University
n Her Majesty’s Dominion, empowered to grant such
degrees, shall be entitled to admission upon giving ®
Term’s notice in accordance with the existing rules, and
paying the prescribed fees, and presenting to Convocation
his diploma or a proper certificate of his having received
his degree. ,

That all other candidates for admission shall pass &
satisfactory examination upun the following subjects:
namely, (Latin) Horace, Odes Book 3 ; Virgil. AEneid,
Book 6 ; Cwsar, Commentaries Books 5 and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
and of Quadratic Equations ; Euclid, Books 1, 2, and 3.
Outlines of Modern Geography, History of England (W-
Douglas Hamilton’s) English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin-
ation upon the following subjects : —Ciesar, Commentaries
Books5and 6 ; Arithmetic ;: Euclid, Books 1. 2, and 3,
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams: Equity,
Smith’s Manual ; Common Law, Smith’s Manual ; Act
respecting the Court of Chancery (C. 8. U. C. c. 12), (C-
S. U. 8. cape. 42 and 44).

Thl{t the sub{ect.s and books for the second Intermediate
Examination he as follows :-—Real Property, Leith’s
Blackstone, Greenwood on the Practice o%onveyanciug
(chapters on Aj ments, Sales, Purchases, Leases,
Mortgages, and Wills); Equity, Snell’s Treatise ; Common

Law, Broom's Common Law, C. 8. U. C. c. 88, Statutes
of Canada, 29 Vic. ¢. 28, Insolvency Act.

That the books for the final examiuation for students-
at-law shall be as follows :—

1. For Call.—Blackstone Vol. i.,, Leake on Contracts,
Watkins on Conveyancing, Story’s Equity Jurisprudence,
Stephen on Pleading, Lewis' Equity Pleading, Dart op
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts. .

2. For Call with Honours, in addition to the precedings.
—Russell on Crimes, Broom's Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales
Jarman on Wills. Von Savigny’s Private Iuternatiol
Law (Guthrie's Edition), Maine’s Ancient Law.

That the subjects for the final examination of Articled
Clerks shall be asfollows :—Leith’s Blackstone, Watkins
on Conveyapcing (9th ed.), Smith's Mercantile Law,
Story’s Equity Jurisprudence, Leake on Contracts, the

tute Law, the Pleadings and Practice of the Courts.

Candidates for the final examinations are subject to re-
examination on the subjects of the Intermediate Ex-
aminations.  All other requisites for obtaining certifi-
cates of fitness and for call are continued.

That the Books for the Schol inati shall
be asfollows :—

1st year.—Stephen’s Blackstone, Vol. i., Stephen on
Pleading; Williams on Personal Property, Griffith’s In—
stitutes of Equity, C. 8. U. 8.¢. 12,C. 8. U.C. c. 43.

2nd year.—Williams on Real Property, Best on Evi
dence, Smith on Contracts, Snell’s Treatise on Equity
the Registry Acts.

8rd year.—Real Property Statutes relating to Ontario,
Stephen’s Blackstone, Book V,, Byles on Bills, Broom’@
Legal Maxims, Story’s Equity Jurisprudence, Fisher on
Mortgages, Vol. 1, and Vol. 2, chaps. 10, 11 and 12.

4th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjami?
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Province-

That no one who has been admitted on the books of
the Society as a Student shall be required to pass preli;~
{nary examination as an Articled Clerk.

J. HILLYARD CAMERON,
Treasure?~

ship E:




