March, 186,

LOCAL COURTS' & MUNICIPAL GAZETTE.

[VOL W.——ls

DIARY FOR MARCH.

L BUN, .

2 Mon.) 1t Sunday in Lewt. 8, David.

Last day for notice of trial County Court. Re-

corder's Court sits, seiting
Les down for re-hearing. Last day or
3 sy t day for notice re-hearing.
0, o 2nt Sunday in Le. t.
" s, . Qua:t;;] Sgsaio:s and County Court Sittings in
™ ounty, ;
urs. Error and Appeal Sittings. Re-hearing Term
15 sux cominences,
18 P 3rd Sunduy in Lent
22: SII}GI% . ich's Day. )
g. ‘WGd. . gh'd;\cz(day tn Lent. Cham
% . y Day, Chan¢ :
8UN. 50 Sunday iﬁp‘?&! from o "

The Local Conrts’

MUNICIPAL GAZETTE.
\\__

4. Wed

MARCH, 1888.

THE CHIEF JUSTICE OF ONTARIO,

Drz% are glad to learn that Chief Justice
‘ 0:;9” bas at length been induced to take a
Tepose from the severe and unremitting
20U incident to his bigh position.
nm‘?‘ ‘f‘%&}‘ly tweuty-one years, his pre-emi-
h_lbl-htles have been devoted to the service
. APOsitlis country, in a judicial capacity. His
aver on has been no sinecure; and if any man
“"O“G;ned & holiday, that man is he whom
Chiag the profession are proud to call thejr
Hisrequest for six months’ leave of absence,
. @ at the urgent solicitation of his many
:&(’Wef.s, was acceded to with the alaerity of a
S ernment that had the good sense to appre-
u-"“he services of such an able and faithfyl
0t; and though his absence even for a
Jhort ‘lm? will be a severe loss, it will be
Wﬂ;' Patiently in the knowledge that he is
, ﬁ:‘!‘ #nd beefiting by his haliday, and
#onfident. hepe that wa shall soon sgain

éim akse bia place in renewed health sud

RECENT MUNICIPAL DECISIONS.

o ¥al intereating questions have lately

ppﬁ?;,wiﬂ“ before the Judges of the

Beful ghor * Tarenta, which it way bo |

y t‘0:‘ :
o 5B debated question as to the pay-
.:““‘-Df #3308 by candidates apd vo,téu’.)bﬂ»
length been sottled, though ip what man-

ner is not of much importance, ag the law of
1866 as to this point is nat likely to trouble
us again, at least in the unmanageable shape
in which it, was originally passed. The deci-
sions carry out the intention of the act des-
pite all difficulties experienced in working it;
and non payment of taxes, either by ean-
didates or voters is held to be an abse-
lute disqualification. Candidates must have
paid their taxes before the nomination day,
(which it has also been established is the firgt
day of the election,) and voters must bave
paid them before the 16th December.

Uuriously enough however, in the many
cases brought before the judges on the ground
of non-payment of taxes, it has never been
expressly decided whether when taxes have
been due in different wards or municipalities
they must have been paid in each, or only for
that ward or municipality in which the party
resided. Off hand opinions have been e3-
pressed both ways, byt it is not worth while
to discuss it further pow, :

The position of & person who has been
elected to municipal honours by aeclamation
is still as impregnable as it was under the
decisions on the former act. The wording of
the act being such as to justify the opinion
that if electors themseives take so:little inte-
rest in munieipal matters that an unqualified
person is elected without any opposition on
the part of those who ought to be most inte-
rested, they must make the best of him, and
wait for another year to put another in his
place.

This brings us to another decision which it
will be useful for future candidates to take &
note of, and it is this: if two candidates are
nominated, one qualified and the other not, the
former may as well at once make hia chotce
cither to stand upon his rights ss the only’
candidate who can legally be selected, and
refuse to contest the seat by going to the
polls, and notify the electors to that offect at
the nomination and on the polling days, and
clsim to be seated in lieu of his opponent who
goes to the polls; or, he may try the fortane
of an election and ‘then, if defeated, claim &
new_elactjon, for it js held that by going to
the polls he weives all right he may have bad
to the sest withoutan election.
 Anqther desisionas lately been given whigh
fhough we dp Bet. st present contend $0 haye

certainly left a candidae jo

the same awkward position in which cireew-
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stances had placed him without any fault of
his. A list given by a returning officer to one
of his poll clerks did not, by some mistake,
contain the name of one of the candidates
who had been nominated, and the mistake
was not discovered until some time sfter the
polling had commenced. It was contended
on his behalf that he had not only directly
lost several votes by the fact of his name not
being on the list, but that he had also indi-
rectly lost many more votes by a rumour
having been circulated, apparently on very
good foundation, that he was not a candidate;
and that thereby many who had intended to
vote for him, thinking he had resigned, voted
for some one else. Those who are acquainted
with the working of elections well known that
there is a certain class of voters who habitu-
ally vote for the likely man, so that, to use
the words so frequently seen placarded at
election times, *‘ one vote before twelve is bet-
ter than two afterwards”—and this candidate
may have lost more votes in this way than
was supposed. It cannot be denied however
that it is the true policy of the law so far as
possible, not only to put an end to litigation,
but also to prevent election contests being
prolonged or multiplied, unless it can clearly
be shewn that a fresh election would in all
probability lead to a different result.

We must conclude with noticing an impor-
tant decision with reference to those who are
disqualified as candidates by holding certain
public offices.

The clerk of a union of counties was elected
mayor of a town situated within one of these
counties; but, on the objection being taken, it
was held that he was expressly disqualified by
the statute so long as he remained in office as
County Clerk. It was coutended that the dis-
qualification did not extend to cages where the
person was clerk of one municipality and a
member of the Council of another, but the
wording of the act and the reason of the thing
leave no doubt but that the learned judge was
right in ordering a new election for the may-
oralty.

MARRIAGE.

Whilst discussing the validity of Marriages
solemnized between Christians it may not be
uninteresting to notice a decision that has been
given in the Superior Court at Montreal, in
‘the Province of Quebec, as to the validity of
A marriage cglebrated after the manner of one
of the Indian nations of this continent.

The marriage, the validity of which was dis-
puted in the case of Connolly v. Woolrich:
and Johnson et al., was one of an unususl
character, at least in this age of the world’s
history, having been contracted by a Chris-
tian with a Pagan, a daughter of one of the
chiefs of the Cree nation.

The case is reported at great length in the.
Lower Canada Jurist, vol. xi., p. 197, from
which we take a summary of the case. From §
this it will be seen that a number of points, |
very interesting in themselves, but only inci-
dentally connected with the main question,
are touched upon. The facts of this curious
case were as follows :

* William Connolly was born about 1786, at |
Lachine, in Lower Canada, which was his
original domicile, and remained there till thel
age of 16, when he went to the North West]
territory, where he resided at different posts
of the North West Company for 30 years. In
1803 at the age of 17 years, he took to live |
with him, as his squaw or Indian wife, an Indjan
girl, the daughter of an Indian Chief, with the |}
consent of her father, and cohabited with her
as his squaw or Indian wife, according to the]
usages and customs of the Cree nation to which ]
she belonged. Thiey cohabited jn the Indian |
country, and were faithful to one another there 1
for 28 years, and had a family of six children.
They came to Lower Canada in 1831 and co- §
habited there for a short time as husband and
wife. In 1832 Connolly left his squaw, and had
a marriage ceremony, after a dispensation by |
the Bishop, celebrated between himself and his
second cousin Julia Woolrich, according to the
rites of the Roman Catholic Church in Lower 4
Canada where he continued to be, and he, from
that time, till his death, in 1849, cohabited’
with her as wife.

Mr. Justice Monk, who heard the cause,
gave a very elaborate judgment, which, with 3
his full statement of the case is not contained §
in less than 67 closely printed pages of the
Jurist. The principal points decided by hirm ]
incidental to question principally involved |
were shortly these : — 3

That though the Hudson’s Bay Company’s i
Charter is of doubtful validity, yet if valid, the ;
chartered limits of the company did not exteﬂd'
westward beyond the navigable waters of the:;
rivers flowing into the Bay: {

That the English Common law, provailing i%
the Hudson’s Bay territories, did not apply ¥
natives who were joint occupants of the ter
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tories o

w;t][(:? o d.ld 1t supersede or abrogate, even

o 1n the limits of the Charter, the laws,
ages, and customs of aborigines:

m;lr‘lhlat no other p?rtions of the English Com-
b aw, th&ff that introduced by King Charles’
rter obtain in the territories of the Com-
Pany :
int'-(l;hat the English law was not introduced
the North West territories by the cession
tiy France to England, nor by royal Proclama-
o0 subsequent to that date :

rf::t neither the decrees of the Council of
nor tl; nor't%le ordinance of the French kings,
for e British Marriage Acts, were law or in
¢e at Rat River, or in any part of the North
et Territories, in 1803 :
an'li':ledanswef's to the main questions were not
e: at thhou% a mass of evidence being
2 alt;:uCh of which we should not look upon
i no:ether relevant to the issue, and which
“prot She': the habits of one of the principal
moral‘—:(:tors of the settlement, to be the most
In the world. The points decided with
o Pect to the law of marriage, were the fol-
Wlng :
ol::et a marriage' contracted where there are
Uthor;ts' no magistrates, no civil or religious
ty, and no registers, may be proved by
p"ti::lden\ce: and t'ha.t the admission of the
epuy cf)mbmed with long cohabitation and
© will be the best evidence :

Da:it;;t bsuch a mlf.rfiage, though not accom-
valig, , Y any religious or civil ceremony, is
fislti Dd'that an Indian marriage between a

ibe i’"‘ a.ml s woman of that nation or
°xisbe: valid, notwithstanding the assumed
Which e of polygamy and divorce at will,
our 00::*3 no obstacles to the recognition by
0 the " t8 of a marriage contracted according
: Sages and customs of the country :

:;:: : Christian marrying a native according
anads, th‘lsa_ges, cannot exercise in Lower
will, thoUE:ght- 0(: divorce or repudiation at
‘With pol gh this is a right which, together

b Ygamy, obtains among the Crees:
i‘sagea;fa& Indian marriage, according to the
; e Cree country, followed by cohabi-

n
&

10n
ny and repute, and the bringing up of &

"nerous f&mily,

valig will be recognized as a

m;zr';:’gea}fy our Courts, and that such a
Tegards t; "?: .th'e Indian custom being,
Oreign lay “f Jurisdiction of this Court, a
over i, o PITisge, which obtaing how-
In the possessions of the Crown of

England, and which cannot be disregarded so
long as they are unaltered :

That Connolly never lost his domicile of
birth and never acquired one in the Indian
Territory.

A late decision in England shows that a
somewhat different view of the law is there
taken in cases where a marriage is contracted
between a man and woman who profess a faith
allowing polygamy, in a country where poly-
gamy is lawful ; it having been held that such
a marriage was not a marriage as understood in
Christendom ; and, though valid by the lez
loci, and though both parties were single and
competent to contract marriage, the English
matrimonial court will not recognize such as a
valid marriage in a suit by one of the parties
for dissolution of marriage on the ground of
the other’s adultery—Hyde v. Woodmansee,.
Law Rep. 1 P. & D. 130.

A somewhat similar case to that decided in:
Lower Canada was the English case of Armi-
tage v. Armitage, (L. R. 8 Eq. : 348—noted in
Dig- of Eng. Law Rep. ante vol. IIL, N, 8,,
p. 801.) But in that case the evidence before
the court as to the alleged marriage was not
very satisfactory, being that of the supposed.
husband, who said he was a British subject,
born abroad, of British parents; that he came-
to New Zealand in 1828, and had lived there-
ever since; that, in 1829, he married Tubi:
Tuhi, and that such marriage was solemnized
according to the laws and customs then in
force in New Zealand ; that New Zealand was
not then a British colony, and there was not
then a Christian minister, nor any register of-
marriages, in the island ; and that Tuhi Tubi
had always lived-and still lived with him as
his wife. He did not state his parents’ name.
He said that Hannah, before her marriage, was.
called Tuhi Tuhi, and not by her father's.
name, in conformity with the customs of the-
patives of New Zealand, but there was no-
evidence what the laws and customs of such:
natives were. But no evidence was given as.
to the laws and customs of the natives res:
pecting marriages. The Court held that this.
evidence was insufficient to establish either of

these points.

Curiosity, always rife a8 to the appointmend
of new officials, particularly where the offices
are of much responsibility or of large emolu-
ment, has almost died away with reference to
the County Judgeship of York. After such
Jong delay we may well expect that the up-
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pointment will bessuch as will be thoroughly
satisfactory to the profession and the public.

We direct attention to the remarks of a
,correspondent on the operation of the Fnsol-
vent Act, and particularly with reference to
what he says with reference to the anomalous
position in which official assignees place them-
selves by a desire to increase their business
.and their fees.

The present system, it i3 said, tends to make
‘those assignees, who live by the number of
assignments made to them, the agents rather
-of insolvents than of their creditors, Nothing
is more probable than this, and our correspon-
dent forcibly points out the evils arising from
it. There is a strong temptation placed in the
way of an assignee to facilitate the success of
the insolvent in obtaining his discharge, at the
expense of the right which creditors have to
obtain as much as possible from the insol-
vent's estate.

ACTS OF LAST SESSION.

We make room in this number for some of
the Acts of the Session of the Parliament of
Ontario, which has just closed. Promptitude
on our part in this respect will be the more
appreciated as these Acts, 50 far as we know,
came into operation on the day they were
assented to, and therefore long before the
public could obtain copies of them. We must
confess that we are unable to discover the
hecessity for the immediate operation of any
of them; if they were to come into force s
month’or two hence, when they might be ready
for general distribution, no harm would have
been done, and perhaps much mischief pre-
vented, which may have arisen from the want
of knowledge of their contents,

Headlong legislation seems to be the order
of the day, and we shall have tp bestir our-
Sclves to keep in view the actusl state of the
statute law through the cloud of acts, passed
and promised, which our “‘new brooms"” have
stirred up.

The Municipal Act must lie over for notice
until next month,

X AN ACT
To scoure Frog Grants and Homesteads tp
actual Settlers on the Public Lands,
[Assented to March 4, 1868,
Her Majesty by and with the advice and
consent of she Legislative Assembly of tho
Province of Ontario, enacts as follows :

1. This Act shall be called and known af:
“*The Free Grants and Homestead Act
1868,” and may be so cited or designated in
all Acts or proceedings whatsoever. E |

2. The Statute of the Parliament of the
late Province of Canada, passed in the twenty- ;
third year of Her Majesty’s Reign, entitled’
“An Act respecting the Sale and Management
of the Public Lands,” may be cited and dexigr |
nated in all Acts and proceedings as * The
Public Lands Act of 1860,” and is the Act
hereinafter so designated. 1

3. The thirteenth section of “The Public
Lands Act cf 1860 is hereby repealed, except
that Patents may issue for ail lands heretofore §
located as free grants under that section, as if
this Act had not been passed. '

4. The Lieutenant-Governor in Council may
appropriate any Public Lands considered suit- |
able for settlement and cultivation, and not
being Mineral Lands or Pine Timber Lands, |
as Free Grants to actual Settlers, under such |
regulations as shall from time to time be made
by Order in Council, not inconsistent with the |
provisions of this Act. ‘

5. Such grants or appropriations shall be |
confined to lands surveyed or hereafter to be
surveyed, situate within the tract or territory |
composed of the Districts of Algoma and Nipis- 4
sing, and of the lands lying between the Ottawa ]
River and the Georgian Bay, to the west of &
line drawn from a point opposite the south-east
angle of the Township of Palmerston north- E
westerly along the western boundaries of the :
Townships of North Sherbrooke, Lavant, Blith- |
field, Admaston, Bromley, Stafford and Pem- §
broke to the Ottawa River, and to the north 4
of the rear or northerly boundaries of the
Townships of Oso, Olden, Kennebec, Kaladar; -
Elzevir, Madoc, Marmora, Belmont, Dummer, ]
Smith, Ennismore, Sommerville, Laxton, Car-'
den, Rama, and of the River Severn, .

8. The person to whom any land may be
allotted or assigned under such regulations for
& froe grant thereof, shall be considered as |
located for said land within the meaning of
this Act, and is hereinafter called the Locates §
thereof. ,

7. No person shall be located for any land |
under this Act or said regulations unless such 5
person shall be of the age of eighteen years o
upwards, nor shall any person be so located §
for any greater quantity than one hundred |
acres. |
8. Before any person shall be located fof §
any land as aforesaid, such person shall make 4
affidavit to be deposited with the Agent author- §
ized to make such location, that he or she hs$ a
not been located for any land under this Ad’}
or under said regulations, and that he or sho 3
is of the age of eighteen years or upwards, and }
believes the land for which he or she applied -
or desires to be located, is suited for settle- 9
ment and cultivation, and is not vajusb¥® : 3
chiefly for its mines minerals or pine timbef .
and that such location is desired for his or hef.4
benefit and for the purpose of actusl settlemes §
and caltivation of such land, and not eithé ]
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g:]’;cot:i or indirectly for the uge or benefit of
for the €T person or persons whomsoever, nor
isposin P‘;;POSC of obtaining, possessing or

eing"of th any of the pine trees growing or

Yantage 1} ef§a|d land, or any benefit or ad-
ead ‘f 1erefrom, or any gold, silver, copper,

» Iron, or other mines or minerals, or any

u
& :::gnf" bed of stone, marble or gypsum

nh%erl\t(})l patent shall issue for any land located
& oxer 18 Act or under said regulations until
Such ‘l‘l))(l:ﬂz.txon of five years from the date of
OF thos i IIOp, nor unless or until the Locatee
shal] l;: claiming under him or some of them
uties t‘;: pgrformed the following settlement
ave l;nddt is to say, shall have cleared and
o said ]Gl‘ cultivation at least fifteen acres of
clen and, wher_eof at least two acres shall
ve }'ed and cultivated annually during the
to bg’::"S next after the date of the location,
8 hoy, mputed from sqch Qate, and have built
on é:tthereon fit for habitation at least six-
¥ ang by twenty feet, and shall have actu-

v continuously resided upon and cuiti-

Next ¢ N
0’:; ht‘;lcceedmg the date of such location, and
except tfl:lnce up to the issue of the Patent,
month 1 at the Locatee ghall be allowed -one
"lponJ rom the date of the location to enter
fforg ti'l‘nd occupy the land, and that absence
sedsm‘d land for in all not more than six
fro uring any one year, (to be computed
to '{)‘et:e date of.the location) shall not be held
tuch 11 Cessation of such residence, provided
n F‘}d be cultivated as aforesaid.
dutie d!flure, in performance of the settlement
. ala oresaid, the location shall be forfeited,
cl’limin right of .the Locatee, or of any one
Ceuge, g under him or her, in the land shall

1 .
&nyO{‘ %ll Pine trees growing or being upon
) “i" 50 located, and all gold, silver, copper,
Cony; dm“, or other mines or minerals, shall be
shal} l‘:"ed as reserved from said location, and
that the the property of Her Majesty, except
" Or hey ¢ Locatee or those claiming under him
Decegyy may cut and use such trees as may be
ne{y for the purpose of building, fencing,
Cut ang " 0n the land so located, and may also
1spose of all trees required to be re-
Ation}, actually clearing said land for culti-
bujlg;, ¢ no pine trees (except for necessary
€ cut by ,fencmg‘ and fuel as aforesaid,) shall
before ¢ yond the limit of such actual clearing
treeg 80 € 1ssuing p_f the Patent, and all pine
ssar c‘l])t and disposed of (except for the
Baig), Sh':ll lt')‘ld"’g». fencing, and fuel as afore-
Salme queg ¢ subject to the payment of the
holders of a8 are at the time payable by the
All {roeq llcer_\sgs to cut timber or saw logs.
the Patentr elnaining on the land at the time
1. o Issues shall pass to the Patentee.
before 0:] a:::'e death of the Locatee, whether
Jang g )00 tex;] the 188ue of the Patent for any
1 ang ¢, sa eh' all his then right and interest
Lomeg vy, (lll ch land shall descend to and be-
h in ie in his widow during her widow-
eu of dower, in case there be such

the said land for the term of five years |.

widow surviving such Locatee, but such
widow may elect, to have her dower in such
land in lieu of the provision aforesaid.

12. Neither, the Locatee, nor any one claim-
ing under him or her, shall bave power to
alienate, (otherwise than by devise) or to
mortgage or pledge any land located as afore-
said, or any right or interest therein before
the izsue of the Patent.

13. No alienation (otherwise than by devise)
ard no mortgage or pledge of such and, or of
any right or interest therein by the Locatee
after the issue of the Patent, and within
twenty years from the date of such locatien,
and during the life-time of the wife of such
Locatee, shall be valid or of any effect, unless
the same be by Deed, in which she shall be
one of the grantors with her husband, nor
unless such Deed is executed by her in the
same presence, and there are the same exami-
nation and certificate and at the same time,
as shall be at the date of such deed required
by Law in the case of married women convey-
ing their réal estate.

14. No land located as aforesaid, nor any
interest therein, shall in any event be or be-
come liable to the satisfaction of any debt or
Jiability contracted or incurred by the Locatee,
his widow, heirs, or devisee, before the insu-
ing of the Patent for such land: After the
issuing of the Patent for any such land, and
while such land or any part thereof or any
interest therein is owned by the locatee or his
widow, heirs, or devisees, such land, part of
interest, shall during twenty years next after
the date of such location be exempt from
attachment, levy under execution or sale for
payment of debts, and shall not be or become
liable to the satisfaction of any debt or liability
contracted or incurred before or during that

eriod, save and except any debt secured by &

valid mortgage or pledge of such land made
gubsequently to the issuing of the Patent
therefor. .

15. Nothing in this Act shall be construed
to exempt any land from levy or salc for rates
or taxes, now or hereafter legally imposed.

16. Every patent to be issued for any land
located as aforesaid shall state in_the body
thereof, the name of the original Locatee of
thesaid land, and the date of the said location,
and that the said Patent is issued under the
authority of this Act.

17. This Act shall be taken and regd as
part of * The Public Lands Act of 1860.

PSS

AN ACT

Respecting Overholding Tenants,
[Assented to March 4, 1868.]

Whereas, it is expedient to provide a less
expensive and more expeditious mode of pro-
ceeding against tenants _of occupants over-
holding wrongfully, than is provided by law ;
Therefore Her Majesty, by and with the advice
and consent of the Legislative Assembly of
Ontario, enacts s follows : ‘

.
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1. The Act of the late Parliament of Canada,
passed in the twenty-seventh and twenty-
eighth year of Her Majesty’s reign, chapter
thirtieth, and intituled * An Aet to afford a
more expeditious remedy as regards tenants
overholding, wrongfully, in Upper Canada,” is
hereby repealed ; Provided, always, that all
Pproceedings had, or taken under the said Act,
shall not be affected by the repeal of the said
Act, but the same may be carried on and
finally determined urder the provisions of the
said Act as the same might be if the said Act
had not been repealed.

2. In case a tenant, after his lease or right
of occupation whether created by writing or
by verbal agreement has expired, or been
determined, either by the landlord or the
tenant, by a notice to quit or notice pursuant
to a proviso in any lease or agreement in that
behalf, or has been determined by any other
act whereby a tenancy or right of occuparcy
may be determined or put an end to, wrong-
fully refuses, upon demand made in writing,
£o go out of possession of the land demised to
him or which he has been permitted to occupy,
his landlord or the agent of his landlord, may
apply to the County Judge of the county, or
union of counties, in which such land lies, in
term or in vacation, and wherever such J udge
may then be, setting forth on affidavit the
terms of the demise or right of occupation, if
verbal, and annexing a copy of the instrument
ereating or containing such demise or right of
occupation, if in writing ; or if a copy cannot

© 50 annexed by reason of the said writing
being mislaid, lost or destroyed, or being in
the possession of the tenant or from any
other cause, then annexing a statement set-
ting forth the terms of the demise or occupa-
tion and the reason why a copy of the said
writing cannot be annexed, and also annexing
a copy of the dewaand made for the delivering
up of possession, and stating also the refusal
of the tenant to go out of possession, and the
reasons given for such refusal, if any were
given, adding such explanation in regard to
the ground of such refusal as the truth of the
¢ise may require; and this section shall ex-
tend, and be construed to apply to tenancies
from week to week, from month to month,
from year to year, and tenancies at will, as
well as to all other terms, tenancies, holdings
or occupations.

8. If, upon such affidavit, it appears to such
County Judge that the tenant wrongfully
-holds, without colour of right, and that the
Jandlord is entitled to possession, such J udge
-shall appoint a time and place at which he
will enquire and determine whether the per-
son .complained of was tenant to the com-
plainant for a term or period which hag expir-
ed, or has been determined by a notice to quit
- or otherwise, and whether the tenant without
any colour of right holds the possession
against the right of the landlord, and whether
the tenant does wrongfully refuse to go out of
possession, baving no right to continue in
possession, or how otherwise,

4. Notice in writing of the time and place;
50 appointed by the County Judge for holding
such inquiry, shall be, by the landlord, served |
upon the tenant or left at his place of abode, ;
at least three days before the day so appointed,
if the place so appointed be not more than
twenty miles from the tenant’s place of abode,
and one day in addition for every twenty
miles above the first twenty, reckoning any :
broken number above the first twenty as |
twenty miles, to which notice shall be annex- &
ed a copy of the affidavit on which the appoint- 4
ment was obtained, and of the papers attached
thereto. :

5, If at the time and place appointed, as j
aforesaid, the tenant, having been duly notified,
as above provided, fails to appear, the County
Judge, if it appears to him that the tenant
holds without color of right, may order a |
writ to issue to the sheriff, in the Queen’s |
name, commanding him forthwith to place the
landlord in possession of the premises in ques-
tion; but if the tenant appears at such time
and place, the County Judge shall, ina sum- }
Iary manner, hear the parties, and examine
into the matter, and shall administer an oath j
or affirmation to the witnesses adduced by ;
either party, and shall examine them ; and if
after such hearing and examination it appears |
to the County Judge that the case is clearly .
one coming under the true intent and meaning |
of the second section of this Act, and that the 1
tenant holds without color of right against the |
right of the landlord, then he shall order the
issue of such writ, as aforesaid, otherwise he
shall distaiss the case ; and the proceedings. in
any such case, shall farm part of the records E |
of the County Court: and the said writ may §
be in the form or to the effect of forms num- |
ber one or number two, in Schedule A, form- |
ing part of this Act, according as the tenant ]
is ordered to pay costs or otherwise, and on |
any such examination the parties shall be :
competent witnesses.

6. Where any such writ has been issued, 1
either of the superior courts of common law |
for the Province of Ontario, may, on motion,
before the end of the second term after the 4
issue of such writ, ‘command such County ¥
Judge to send up the proceedings and evidence
in the case to such superior court certified 4
under his hand, and may examine into the
proceedings, and if they find' cause may seb §
aside the saine, and may, if necessary, order 8 3
writ to issue to the sheriff, commanding him ]
to restore the tenant to his possession, i
order that the question of right, if any appear, ]
may be tried, as in other cases of ejectment. §

7. The judges of the superior courts of
common law, for the Province of Ontario, may, |
from time to time, make such orders respect-:
ing costs, in cases under thig Act, as to them
may seem just; and the County Judge, he
fore whom any such case js brought, may.is §
his discretion, award costs therein, according |
to any such order then in force, and if no
such order is in force, reasonable costs, in hi# 3
discretion, to the party entitled thereto ; and
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in
pa;as ;)stthe party complaining is ordered to
count cs, execution may issue out of the
in theycoourt for such costs as in other cases
for th unty court wherein an order is made
8 ,;hpayment of costs.
be sufn(g;)unty Judge may cause any person
im in an oned as a W}tne§s to attend befo.re
Nesses aro such case, in like manner as wit-
County ce summoned in other cases in the
Don.att ourt, and under like penalties for
endance, or refusing to answer, or wil-

full :
chey‘ Swearing, or affirming falsely in such

ang‘]g‘étlhmg herein contained shall prevent
ird ord from proceeding under the sixty-
ot 'ra“d ten next following sections of the
Seven e?Pectlng ¢jectment, chapter twenty-
anado _the Consolidated Statutes of Upper
un dera’h‘f he thinks it advisable to proceed
affect tlt1 e said sections, or shall in any way
Superi € powers of any judge or judges of the
ions gl(‘_ courts under the same, or under sec
e suidty-seven, fiity-eight and fifty-nine of
other o hAci:, or shall prejudice or affect an
lan dlor‘dg t or right of action or remedy whic
erej S may possess in any of the cases
N provided for.
Week :Hdthe case of tenancies from week to
Dotice ;‘ from month to month, a week’s
’especﬁo quit and a month’s notice to quit
onth, vely, ending with the week or the
s“ﬁiciénz‘s the case may be, shall be deemed
Wee notice to determine, respectively, a
0 Y or monthly tenancy.

be et;u}‘lhe proceedings under this Act shall
OF unjy ed in the County Court of the County
‘luestion of Couptles in which the premises in
“In thn are situate, and shall be styled
Party ¢ matter of (giving the name of the
the na‘:;)lmplmmng) Landlord against (giving
Tenant,"e of the party complained against)
12. Servi i
un Tvice of all papers and proceedings
r:::r]thls Act shill be deemed tg have been
in reg Y served if made as required by law,
actig Dect of writs and other proceedings in
qns of ejectment.
eajn :“dtl_lis Act the word *‘tenant” shall
un der-tn include an occupant, a sub-tenant,
lega rema.m:, and his and their assigns and
lorgn e}l:"esentatives; and the word *land-
°Wnerst%“ mean and include the lessor,
°°cup,:ﬁ0 € party giving or permitting the
the person of the premises in question and
is a‘;;nttll)ﬂf:d to the possession thereof,
rep’eSentatiVes.elr heirs and assigns and legal

to in’t&ej‘;'t‘?“’ing is the Schedule A referred
Onrag FORM No. 1.

Gogd> of tl}?' T0 wir: Victoria, by the grace of

ang fyg 3 United Kingdom of Great Britain
[1, land, Queen, Defender of the Faith.

To 11, ;
Whe Sheriff of the —___ Greeting :

ereas —— .
of — Judge of the County Court
T by his order dated the i day

of A.D. 186 —, made in pursuance of
the * Act respecting Overholding Tenants,”
on the complaint of against
adjudged that was entitled to the pos-
session of with the appurtenances in
your Bailiwick, and that a Writ should issue
out of our said Court accordingly, and also
ordered and directed that the said
should pay the costs of the proceedings had
under the said Act, which by our said Court
have been taxed at the sum of . There-
fore, we command you, that without delay
you cause the said to have possession
of the said land and premises, with the appur-
tenances: And we also command you that of
the goods and chattels of the said in
your Bailiwick, you cause to be made
being the said costs so taxed by our said
Court as aforesaid, and have that money in
our said Court immediately after the execution
hereof, to be rendered to the said , and
in what manner you shall have executed this
Writ make appear to our said Court, immedi-
ately after the execution hereof, and have
there then this Writ.

Witness Judge of our said Court at
——— this day of A.D. 186—
Clerk.
Issued from the Office of the Clerk of the

County Court of the County, or United Coun-
ties of Clerk.

FORM No. 2.
OxrARIO, TO WiT: Victoria, by the grace of
God of the United Kingdom of Great Britain
and Ireland, Queen, Defender of the Faith.

" [ros]
To the Sheriff of the Greeting :
Whereas Judge of the County Court

of the ——— by his order dated day
of A.D. 186 —, made in pursuance of
the “Act respecting Overholding Tenants,”
on the complaint of against
adjudged that was entitled to the pos-
gession of And ordered that a writ
should issue out .of our said Court accord-
ingly : Therefore we command you that with-
out delay you cause the said - to have
possession of the said land and premises, with
the appurtenances, and in what manner you
shall have executed this Writ make appear
to our said Court, immediately after the exe-
cution hereof snd have there then this Writ,
Witness Judge of our said Court at
——— this day of —~ — A.D. 186—
— Clerk.
the Clerk of the
United Coun-
Clerk.

Tssued from the office of
County Court of the County or
ties of

AN ACT

as to the authority of cer-

To remove doubts
take affidavits and

tain Commissioners to
Buil.
[Assented to February 28, 1868.]

Whereas, it is expedient to remove doubts,
respecting the authority of Commissioners ap-
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pointed under the provisions of chapter thirty-
nine of the Consolidated Statutes of Upper
Canada, section one, for a union of Counties
within this province, to continue to act as
such Commissioners and to take and receive
afidavits, affirmations and bail, in and for the
Junior County, after its separation from such
Union of Counties ; Therefore, Her Majesty,
by and with the advice and consent of the
Legislative Assembly of Ontario, enacts as
follows :

1. AH Commissioners appointed under the
said Act, for any Union of Counties, and resi-
dent within the Junior County or any city set
apart from a county for judicial purposes, at
the time of the separation thereof from such
union, have had since such separation, and
still have and may exercise the same powers
within such Junior County or city to take
and receive affidavits, afirmations and bail, as
if they had received their commissions or
appointments, respectively for such Junior
County at the time of the separation of such
Union of Counties, anything in ahy law or
statute to the contrary notwithstanding.

2. No such Commissioner shall after the
passing of this Act have or exercise any such
powers by virtue of such commission save in

“such dunior County.

—_—

AN ACT

For amending the Law of Auctions of
FEstates.
[Assented to March 4, 1868 1

Whereas there is a conflict between the
courts of Law and Equity in respect to the
validity of sales by auction where a puffer
has bid, although no right of bidding on behalf

. of the seller was reserved, and it is expedient
that an end should be put to such conflict ;
and, whereas, as sales by auction are now
condycted, many of such sales are illegal and
could not be enforced against an unwilling
gurchaser, and it is expedient for the safety of

oth seller and purchaser that such sales

should be so conducted as to be binding on
both parties. Therefore, Her Majesty, &c.,
enacts as follows ;

L. In construing this Act, “ auctioneer,”
shall mean any persén selling by public aue-
tion: *Land,” shall mean any interest in any
messuages, lands, tenements, or hereditaments
of whatever tenure.: * Puffer,” shall mean a
person appointed to bid on the part of the
seller,

2. Unless in the particulars or conditions
of sale by auction of any land, it is stated
that such land will be sold subject to a reserved
Price, or to a right of the seller to bid, the
sale shall be deemed and taken to be without
Teserve.

8. Upon any sale of land by auction, with-
out reserve, it shall not be lawful for the
seller or for a putfer to bid at such sale, or for
the auctionesy, to take, knowingly, any bid-
ing from the seller or from a puffer.

4. Upon any sale of land by auction, sub-
Ject to a right for the seller to bid, it shall be':
lawful for the seller, or any one puffer to bid
at such auction, in such manner ag the seller
may think proper.

5. Nothing in this Act contained shall be
taken to authorise any seller to become the
purchaser at the sale, 3

8. This Act shall not apply to any gale
which has taken place before its passage, f

7. This Act may be cited for all purposes
a3 “The Auctions of Estates Act (1868).”

SELECTIONS.

EXECUTION OF DEED.

The main question in this case was whether
a certain deed had been duly executed. A
deed is an instrument sealed and delivered,
and it was contended, in Xenos v. Wickham
that there had been no sufficient delivery of |
the deed. The plaintiffs, who were ship-
owners, instructed an insurance broker to

effect an insurance upon one of their vessels. '

The broker agreed with the defendants, who |

were an insurance company (how sued in

the name of their chairman) to effect a policy

of insurance in accordance with the instrue- :
tions he had received from the plaintifis. The
defendants made out the policy and signed and

sealed it, and left it in the hands of one of their ]
clerks to be given to the plaintiffs, or their ‘§
broker whenever they might choose to call for |

it. After the policy was so made, the broker, :

without any authority from the plaintiffs,

told the defendants that the insurance was

cancelled. The defendants thereupon return- E |
ed the premium they had received in respect |
of the insurance, and treated the policy as can-
celled-  Subsequently the plaintiffs vessel was
lost, ar.d the plaintiffs claimed the amount in E
sured under the policy. The defendants refused |
to pay—first, on the ground that the policy had §
never-been duly delivered as a deed, inasmuch -

as it had always remained in their possession.

Secondly, on the ground that, even if the in- ;
strument had been duly- executed it had been 4

cancelled by the consent and at the request of

the plaintiffs. The House of Lords decided
both of these points in favour of the plaintiffs. §

Five of the judges delivered opinions on the

case in answer to the questions of the House., 4
thought that the 3
defendants were not liable on the policy while
Pigott, B., Mellor and Blackburn, JJ., were $
of opinion that the defendanis were liable. 4
The House of Lords took this latter view of
The effect of the judgments of the 1
" Lord Chancellor and of Lord Cranworth js— |
necessary for the de-. |

M. Smith and Willes, JJ.,

the case.

that no technical act is
livery of a deed. A deed may take effect '
although it 1s never delivered to the person

who i: to be benefited by it, or to any person ]

on his behalf. “The efficacy of a deed depends
upon its being sealed and” delivered by the
maker, not on his ceasing to retain possession
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of it” The deed pu i
d purported to be signed,
g:?ili:‘:rand delivered by the directors in the
not m ‘3(7 course of business, and if that did
iﬁicua;t e it binding upon the defendants, it is
n the to see what would have that effect.
bad gy, second point, viz., whether the broker
a8 ty lluphed authority to cancel the deed,
undey : relieve the deféndants from liability
ey the House also decided in favour of
o OP-_al‘ntlﬁ's. There was not so much differ-
ve P"&“’n on this question. Four out of the
Oujuh ges who delivered opinions in this case
Do icg t that the brokers cancellation of the
Pﬁnc)i' Wwithout express authority from his
o Pals did not release the defendants: in
Sn words that an agent, to make a contract,
has b° mplied authority to rescind it after it
a 5o een duly made by him.  Willes, J., took
ansme‘?hat different view, holding that the
antsacuon between the broker and the defen-
cellag; Was never completed and that the can-
of th;gn must be regarded as part and parcel
or Ctr&nsactlon. The Lord Chancellor and
Opinio raoworth followed on this point the
'“dgesn expressed by the majority of the

SPECIAL CONSTABLES.

tw’(l;h; Governmgnt (of England) have issued
ont l"(':ulars. with reference to the employ-
Ports ‘: special constables, one of which pur-
as o t!? give instruction to special constables
Pl‘exscrihe discharge of their duties, the other to
firgg o e the plan for their organization. The
Ircular states in the following terms the

P easipowers and duties of constables for sup-
of the & 2nd preventing riots and disturbances
«l® peace:—

Moy lZe"y constable is called upon by the com-
tiop ofwto do ell that in him lies for the suppres-
othenot’ and each has authority to command
that o ov subjects of the Queen to assist him in
wpphdertaking.
ra;s cases of breaches of the peace, as riots,
Vie 8ssaults, and the like, cornmitted within
Intefe, W of the constable, he should immediately
Bot gjpe, Lr8t giving notice of his office, if it be
Preve, tad known), separate the combatants, and
Mot, o °l: ers from joining in the affray. If the
o ny, 1, e Of_a serious nature, or if the offenders
intg cnsmmedlately desist, he should take them
torg of “‘: Y, securing also the principal instiga.
or to o tumult, and doing everything in his
“He mrestore quiet,
him i oY 2FTESt any one assaulting or opposing
¢ execution of his duty.
blace, ;;ln a breach of the peace is likely to take
tight, thew en persons are openly preparing to
Cerneq 5, olstable should take the parties con-
«pg 0to custody,
Person:l p'-"fy threaten another with immediate
8houlg invtw ence, or offer to strike, the constable
Peace, erfere and prevent a breach of the
tempgi, mone draw a weapon upon anotber, at-
into cugo '1ke; the constable should take him

‘Tt § .
Stah)e  Provided by law that every special con-

V'@ sha]] | v
Withip ave, exercise, and enjo ¢ onl
ca aﬁ’éiii’.‘t"‘““ or place for which-be shell have

ed, but also thréughout the entire

county for which the magistrate who appointed
bim is justice of the peace, all such powers au-
thorities, and advantages, and be liable to allsuch
duties and responsibilities, as any constable within
his constablewick by virtue of the common law,
or by any statute or statutes.”—Solicitors’ Journal,

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

PuBLic Higuway—RiouT oF CROWN TO GRANT
—LIABILITY OF PATENTEKS AND THEIR GRARTEES
POR NON-BEPAIR. — Grantees of the Crown, of
publio highways, are indictahle at the suit of the
public for default in repairing such highways,
although they are also liable to the Crown for
the breach of their covenant to that effect con-
tained in the patent; and this liability follows
and Bccompanies the transfer of the property,
go 88 to make the purchaser of part and mort-
gagee of the residue also indictable for the same
cause, although it has been expressly agreed be-
tween grantor and grantee that the former shalj
and the latter shall not be bound to repair.

Semble, that an agreement by the Crown ‘that
the grantee should not be liable to repair, ocould
not, with the grant of the tolls, have relieved
them from the public duty of necessary repairs,

The patent, in this case, granted a certain
public toll-bridge, with a planked and macadam-
iged toll-road, together with all toll-gates on
eaid road or bridge, *“and now vested in us, and
the tolls arising from said bridge and road, on
certain conditions contained, &c.:” Held, that
the patent was not wultra vires, but passed the
soil and freehold and the right and franciise of
taking tolls thereon snd in respect thereof, and
that the road was not at the time when, &o., 8
Government work, to be repaired by Government,
but by defendants.

Held, also, that to maintain the indictment
ageinst defendants, it was not nece-sary that
the Government Engineer should firat have con-
demued the road hy certificate, —Regina V. J’!ill;
et al,, 17 U. C. C. P. u54.

PRINCIPAL AND AGENT.—A. bad authority to
collect rent, and to contract for the sale of pro-
perty. and to receive the down payments,

Held, that suoh authority tid not entitle him
to receive paymests o# & wortgage given for un-
peid purchase money-

Where suob an agent had at one time, without
authority, received some payments on such mors-
gage, which the principal did not publiely repu-
diste, and another mortgagor who did not appear
to have had notice of these payments, made &
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Payment to the agent, on his mortgage, fourteen
months after the agent had ceased to receive any
mortgage money, such payment was held to be
pot a good payment. —Greenwood y. The Com-
mercial Bank of Canada, 14 Chan. Rep. 40,

APPEAL -~ INSURANCE — Fing roL1cY—ConNpI-
TION AS TO INCUMBRANCES — VENDOR'S Ligy —
Fause SweariNg. — One of the conditions of a
policy of insurance was that every ‘incumbrance
aflecting the property at the time of assurance,
must be mentioned in the application, otberwise
the policy should be void. The property in ques-
tion had been conveyed to the plaintiff and his
wife by one 8 and wife, in consideration, as ex-
pressed in the deed, of a then subsisting indebt-
eduess by S. and wife to plaintiff, and of a bond
by plainiff alone to support 8. and wife during
their lives, who by the said deed released to
plaintiff and wife all their ¢laims upon the property.
In his npplication for assurance plaintiff stated
the property to be unencumbered :

Held, affirming the Jjudgment of the Court of
Common Plens, 16 C. P. 493, that there was no
lien for purchase mouey, andlthat the property
Was not encumbered. -

Another condition of the policy was that any
frand or attempt at fraud, or falge swearing, on
the part of the a<sured. should cause a forfeiture
of all claims under the policy. Afrer the loss by
fire plaintiff made & statement under oath, that
he was abeolute owner of the property at the
time of the fire, whereas. under the conveyance
to him and his wife, he was only jointly inte-
rested with her therein :

Ileld, reversing the above judgment, J. Wilson,
J., dissentiente, that he was not guilty of false
swearing within the meaning of the condition ;
for that the word ““false,” as used there, meant
wilfully and fraudulently false (of which defen-
dnuts had themselves at the trial acquitted plain-
tiff ), whereas it wag merely an incorrect deserip-
tion of his title with which he could be charged.

Remarks upon the equitabld doctrine of the
vendor’s lien for unpaid purchase money. —
Mason, appellant, v. The Agricultural Mutual
Arsurance Association of Canada, respondents,
170.¢C. ¢C. p. 19.

Master AND SERVANT.—Where a person em-
ployed for a certain term at a fixed salary payable
monthly is wrongfully discharged before the end
of the term, he may sue for each month’s salary
86 it becomes due; and the first judgment will
not be a bar to another action for salary subge-
quently coming due.— Huntington v. Ogdensbuygh
and Lake Champlain Railroad Company, 7 Am.

.7

T G

ONTARIO REPORTS.
—
ERROR AND APPEAL.

—

. ;|
(Reported by ALEX. Gran, Esq, Barristerat-Law, Reportef,
lo the Court.) i

HarroLp v. Tag CORPORATION OF THE Count?

OF SIMCOE. - AXD THE CORP(}BATION OF THBB
Couxty oF OxTarion. (a) E
Appeal— Bridge lying bet two les—Joint liakility 40

Y

maintain.
The counties of Simeoe and Ontario are connected by 83
draw-tridge botween the two counties, over a water chag*;
nel cal ed the Narraws, on Lake Simcoe. . fi
By sec 327 of C. 8. U. ¢ cap. bk where a tridgo lies wholly
or partly between two counties, the Couneds of such wur
nictpalities shali have Joint jurisdiction over it K
The bridge in question hers having besn left . pen, the plain-:
tiff; who was passing aloug the highway, teli int) they
Narrows. and was injured. ¥
Held, affirming the judgment of the Court of Common 1
Plear, 16 C. P 43, VanKoughnet, C., dissentiente. that, the ]
defendants were liable 10 plaintiff in a civil action tor tb: 1
damags sus:ained by him; that the word “between”
must be constraed in its popular sense: untthat where 8
bridee is constracted over navigable water , and ¢ nnect$.§
twoopposite sh res lying in different counti-s, such hridge
i8 butween such two counties, snd they are jointly snswer-
ahle fur its maintenance, even though the countis. ay res-
pectively containiug the townships between the shores of
which the curreut flows, reach to the middle of the watery
and are divided only by the invisic le, untraceable line .
called medium filum aquee, 3

This was an appeal from the Jjudgment of the |
Court of Common Pleas, reported in 16 C. P 43n_
where the facts of the case are fully stated 1

M. C. Cameron, Q C., and Christopher Robinson, E
Q C, for the appeal, in addition to the authori- ;
tieg cited below, referred to Deverilv. . 7 R Co., }
25U C Q B517; Webd v. Port Bruce Harbor
Co, 19U C.Q B 615, 623 ; Joyv. McKinn et ai- §
1U.C. C.P. 13, 28. :

R. A. Hurrison, countra,
tants of Brightside Bierlow,
City v. Schwingle, 10 Harr
v. Prase, 4 Ohbio,
74, 75; Con, Stat.
sec. 2. K

Drarer, C. J. (January 2nd, 1868 )—Without 4
hesitating for an instant that the respondent. the
plaintiff helow, bhas a good right 7 recover dam- §
ages for the very serious injury he has sustained,
I bave experienced much difficulty in adopting » §
conclusion on the question, from whom he should 3
80 recover,

cited Reg. v. Inhabi- |
18 Q B. 933; Erie]
384 City of Dayton '§
80 ; Con. Stat. C.cap 8, &8. |
U. C. cap. 45, sec. 831, sub-;

As [ understand it, this bridge was a publio
bridge. comi g within the 316th section of tho §

Law Reg. 153™

-

Municipnl Act; and as ng question on the point
has been raised, I assume there was a proclams”
tion declaring it to be no longer under the con- ]
trol of the Provincial suthorities, jn which case
it should thenceforth be controlled and kept iB
repair by the Counocil of ¢ the mubicipality.” 1
What municipality ? is the question. There i3 ]
A reference to a by-law or by-laws on this sub-
ject, and & by-law of the Council of the County 4
of Ountario was admitted, byt it forms no part 0 3
this appeal-book ; and therefore whether it pur- 4
ports to be passed under the 339¢h section of the 4
statute, or whether it is founded on the agsuwp” J
ﬁ\w K
(o) Arvued 25th Januare, 1867, before Draper, C. J.. Vap*

Koughuet, O.. Richards, C. J., Hagarty, A. Wilson, J. Wilsod .
JJ., Mowat, V.C.
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tion t} -
Ontainztdt?;stlbndge comes within the definition
t is upon ‘:. 827th section, does not appear.
doubt of pth this question only that I feel any
Pealed fmme (;Orre.cmes.s of the judgment ap-
OF Partly ey 8 this bridge one that lies wholly
word « be‘w’:“",, these two counties? Does the
Separateg ghee:‘ mean that the road or bridge
igl t g0 alo WO counties, so that a traveller
the opey {:8' it being neither in one county or
Acrogy i'ro ut bet'we.en both, or might pass
'}ni(s of auoTb‘h% limits of one ci-unty over the
8iven 14 ¢p ber?  Such was the interpretation
Y. The Gy e 12th Vic cap. 81, sec. 89, in Wood
ilton, ug’llo of Wentworth and The City of Ham-
P’*‘mb"ﬁ - C. P. 101, an enactment very closely
‘"ustrategth‘hat, now under consideration. To
bip having difference, take an ordinary town-
tide roqq € roads between every concession, and
fourtl f\n; running between lots—say at every
Baid thqy thﬁm‘ lot. . It could not be accurately
OF thy th € concession roads ran between lots,
siong, @ side roads ran between the conces-
Rorth andr take Yonge-street, which, running
14l towy, h?"“‘_h,‘dwldes or passes between seve-
that ¢ ea 1ps in its extent. It could not be said
ang comi;o?ds crossing this from east to west,
Y Yonge. Uing onward through townsbips divided
ofi 8, :lx;& were roads befween such town-
on pose two townships, the east side
BY noy sinp'“"“ed from the west s’i)de of the other
Toaq Ng] more than a surveyor’s line, but with
Coulq thnt"“"‘s east and west through both;
tmmahipa road be called a rond between the
marked b, Which only continued across the line
Y the surveyor as the limit of each ?

u
Parg ot;'eoial‘esent cage, if the Narrows are mnot
!ep“”“in '‘er county. hut are a water chanuel
Towg 1, B them, then a bridge across the Nar-
but eac‘;ndemably between the two counties;
M"m) of | county, or the townships (Orillin and
Teuch 4 the counties where the Narrows are,
mi"clionm;;dmm filum ague. is it & substantial
i“'ﬂgin that the thread that divides them is
o8 Jine ary line in water, instead of a survey-
Yeadt, 9 0“1 land, in either case length without
is vie“: ofl was my first impression, that on
e buppe the question the judgment could not
thyy e"ed It does not appear by the case
Btario township of Muara, in the county of
Sou gy, 'of""{i the township of Adjala, in the
At the 1 Siincoe, are conterminous Looking
of lukey "SPS and at the formation of the shores
dOhbt lhmlmcoe and Ceuchiching, T feel little
Xtenten Otzle actual surveys of those townships
Ouchich; "y to the water’s edge Indeed, lake
lake in.c'.')’f, seems only to be the lower part of
5 and gnn gradually widening from the Nar-
Tlfe de:cri Tmcm’g again into the river Severn.
tined iy f"%" of the connty of Simcoe con-
D C. cap 3ed erritorial Division Act, Con Stat
Ying "-holl§ oe""“’"llt the islands in lake Simcoe
Sounty ¢ & r for the most part opposite to the
:ﬂmd‘ if co“'f_’g“ to be part of that county,
thae any of :hl ered by itself, exclude the idea
eou.sisls extende townships of which the county
Tibtion of the ::)to those waters ; _and the de-
h te, contai unty of Ontario, in the same
v!'xfer,... that i“; :°‘b'ng from which it can he
iu&le‘r’a edge. Loo‘l?imd"rles extend heyond the
Mind thyt the N log no further, and bearing
821088 whigh, it po '0"® 87€ & navigable channel
it has been found necessary to erect

a draw-bridge, in order to afford passage to steam-
boats and other vessels, there wonld eeem every
reason to hold that this bridge, or part thereof,
was, strictly speaking, between the two couanties.

But there are other sections in the Territorial
Act which must not be overlooked.

I apprehend that when the statute was passed
lake Simcoe was held to extenl to the river
Severn, and that that part which is popularly
called lake Couchiching was not, nor, that I am
aware of, has been recognised as a distinct body
of water by any enactment. Then, in order to
understand section 8, we must first read section
5, ’which declares that the ¢ limits of all town-
ships lying”” on certain rivers and Inkes which
are pamed and are all waters separating the Pro-
vince from the United States, ¢ shall extend to
the boundary of the Province in such lake or
river, in prolongation of the outlines of -each
township respectively, and. unless herein other-
wise provided, such townships shall also include
sn_the islands, the whole or the greater part of
which are comprised within the outlines ¢o pro-
longed.” Then, by section 8, *the limits of
townships on” certain waters, among which are
lake Simcoe and the river Severn, ¢‘‘and any
other rivera, lnkes or bays not hereinbefore men-
tioned. shall in like manner extend to the middle
of the said lakes and bays, and to the middle of
the main ehannels of the said rivers respectively,
and, unless berein otherwise provided, shall also
include all the islands, the whole or greater part
of which are comprised within the outlines so
protonged.” )

1t appears to me that by making all the islands
in lnke Simecoe, which are wholly or for the most
part opposite to the county of Simcoe. part of
that county, without regard to which side the
middle line of the lake those islands lie, is to
make a different provision with regard to them
from that which would obtain under the general
termx of the eighth section; and as the first sec-
tion of the statute espeoially declares that the
geveral counties shall consist not only of the
townships enumerated, but that certain of such
connties shall also include other lands as there-
inafter mentioned, that the enactment placing
these islands in the county of Simcoe. excludes,
as to the islands in lake Simcoe, any operation
of the eighth section, and possibly might be held
to prevent the extension of the gide-lines of the
townships as mentioned in that section.

But on the whole. while freely admitting the
difficulties of reconciling all parts of the act, and
of meeting every objection which & literal adhe-
rence to the Janguage used might give rise to, I
thi' k that. loking at the question hefore us, wo
may properly give to the word ¢ between " the
popular rather than the more limited, though

os«ibly more rigidly correct 8ense ; and that we
should hold that when 8 bridge is constructed
over navigahle waters. and conneocts two opposite
ghores lying in different counties, we should hold
such a bridge to be between such two counties,
and that they are jointly answerable for its
maintenance, even though the counties, as res-
peotively containing the townships between the
ghores of which the current flows, reach to the
middle of the water and are divided only by the .
invisible, untraceable line called medium filum

agque.
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I think the appeal should be dismissed with
costs (a).

VanKovgrNer, C —I think the Court of Com-
mon Pleas rightly held that a county is liable for
damages sustained in cousequence of the non-
repair or insufficient construction by it of a road
or bridge over which it exercises control. It is
trus that the county is not, by the Municipal
Act, in express terms made liable for such de-
fault; but T take it thata corporation charged
with or assuming the custody of a road or bridge,
aad having funds, or the means of obtaining
funds by exacting tolls or levying a rate upon
the members of the corporation with which to
mwake repairs, i3 at common law bound to keep
such road or bridge in an efficient state The
difficulty that existed in the case of Russell v.

Men of Devon (2 T. R. 667) does not present
iteelf here; for the inhabitants of county im
this Provinge are an incorporated body or muni-
cipality, and as such Po8sess gorporate property
and rights, and are suhject to many duties, and
can sae and be sued. The same obstacle that
existed to suing the inbabitants, as such, of a
county or parish, stood in the way of a suit
against the justices in Quarter Sessions (suppos-
ing them to be otherwise liahle). for they were
not incorporated, and were a shifting body of
individunls merely, Though section 341 of the
Consolidate | Municipal Act transfers all the
prwers, duties and liabilities of the mugistrates
in Quarter Sessions. ip regard to roads. &, to
the munioipal corporation of the county, it does
not limit the powers or liabilities of the corpora-
tion to those conferred or imposed upon the
Quarter Sessions. Oune reason probably, why
the corporations of townships, cities, towns and
villiges. were in express words made linhle to
individuals in & civil suit for damages, was that,
with rare exceptions, all ronds lying within those
several municipalities are under their respective
¢oatro! and charge The mere fact of a rond
passing throngh and from one township to and
luto and through another adjoining township
or other municipality, without interruption or
chnage of line or character, does not make it a
county road Each township and other muniei-
pality controls the portion of such continunus
roud lying within its borders. and is responsible
for it, unless the road be on other grounds a
county road. The statute does not remove the
common law liability, though it dves not state or
enact it.

I am of opinion, however, that thisaction must
fail, because the bridge in question is not a
bridge lying wholly or partly between a ocounty
and an adjoining county ; not, in faot. a bridge
lying betweeu these two counties, within the
meaning of sec. 327 of the Municipal Act These
two counties embrace certain townships which
touch and adjoin one another, separated only by
4 geographicnl line, unsubstantial and invisible,
They are not divided by any bridge, and strictly
#peaking nothing does or can lis between them.
When you speak of something lying between rwo
other plages or things, you mean, in the accu-
b-_—‘-——-n_.—

(@) YOTE.—At common Iaw. if a bridge he within a fean-
chisa. thowe of thy T*anchise are to repair it. If the bridge
be part within the franchise and part withiu the giliable, so
much a4 {4 Within the franchise shatl be repaired by those
of the franchiw. and s much as i« within the gilaahte hy
those of the yiidae; and go 5 18 3f it be in «wo countes,
mutatis mutandis.

rate use of language, something lying betwees:
the boundaries or limits of the other two placed
or things; something dividing them, or withis
the borders of that which does divide them. Yot
don’t in such a case employ the word ¢ between”
as meaning something common to two parties of
Places, as when you speak in the sommon ordi-
Dary terms of a well or a stable as in use be-.
tween two parties, or gcommon to both, and
which, consistently with the meaning of the
words thus employed, may be wholly on the pre-
mises of one of the parties If you were asked,
“ Does anything in the shape of a rond bridge:
or river, lie hetween two countries 7’ you would
not say, ‘Yes, there is a rond or a river which
PAsses through the oae county into the other.”-
The Legislature have made no distinetion he-
tween ronds and bridges ia this. nor., izdeed, s0
fir a8 I have seen, in any other section of the
Act; and perhaps the case of this bridge is &
single and exceprional one, not within the though$
or view of the Legislature at the time. and i’
therefore a casus omissus. That we cunnot help;
our duty is to interpret the lnnguage of the
Legislatare as we find it, and not, contrary to its ]
menauing. to employ it to cover a case which the
Legislature has not provided for, or has over- §
looked. In this couatry are many roads contin- J
uous and unbroken, which. as one line of road,s ]
traverse two or more counties, ranning from on@ |
into the other, without any visible houndary or §
mark to fix the limits of the road or portion of |
road within any one of such counties. Tnke the :
road knowan in former times as ** Dun:as Street,” §
which comwencing, I believe, ns fur west as 1
London, was continued nud travelied over to th3 4
eastern buundary of Upper Cauada. This rond;
Passes of course through m uny counties. Would ]
it be pretende i that the different conuties through :
which this road ran, were to unite and exercise ¥
joiut jurisdiction over it? If not in the case of
such a road, neither, I thing, in the cise of » J
bridge, situate as this is, which does not lie be- 4
tween two counties, but lies partly in one and §
partly in anotuer, in unbroken length. as in the
case of & road ruuning from one county into {
another.  Each municipality, as the law stands, §
can alose, in my juigment, be made responsible 7
for the maintenance and repair of 30 much of 4
such a bridge as lies within its borders, as ju the 3
case of a road similarly placed, unless the raad 4
or bridge is assumed by the county: and if this
in the case of a bridge he inconvenient, the 3
Legislature must do, as they have not doue,
make the distinction and provide the remedy; 4§
for, as [ bave already said, roade und bridges 3
are placed by them on the same footing. and this
action is made to rest upona suppused statutory 3
linbility, and not upon any liability at cownmon
law 3
The Legislature have, I think, however, made
their own meaning plain by the language they
have employed in several sections of the statute.
Ta the 327th section this joint jurisdiction i6 g
given over a road or bridge lying between two L
municipalities, * although such road or bridge i §
may so devinte as to he wholly or in part withi8 |
one county ” The Legislature, here, 1 thinks 4

shew clearly. that what is meant is a road oF 4
bridge running along or batween the horders of f
two counties. The langunre quoted, if not en? §

tirely out of place, would be unnecessary ap
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Useless §
or f:::) ‘:n reference. to & road running throagh
8 matter 0: county into annther ; for it must. as
Partly in th course, be partly in vne county and
© be pant © other. It could not deviate 80 as
county, l{ or wholly in some places in the one
fes. ot!m.w‘mu.st necessarily be in both coun-
imits egg; ;se it would be a road Naviag its
are de»li,re Yy within the one county. When you
rough tv'vg with a continuous road passing
A8 & roaq uodcm.nn'les, you would not speak of it
‘holly o § eviating 80 as in some places to be
ection 3360 part within one of the counties.”
',"’iﬁdictio“ Kives the County Couneil exclusive
ifforens 1 over every road or bridge dividing
idge. s wnsh)p§, **although such road or
®btirely ory‘ 80 devinte as in some places to lie
In part within one township.”

Secri
Q,)“"i'i‘f:‘h“l. which transfers to the Municipal
essions © powers of the Magistrates in Quarter
OF briges ll3rov.|des that in case * any such road
beloy, g:e les in two or more counties, it shall
as 1 © 0 the Council of »uch counties ;” that is,
WMugh
or “ng;ithe' road as lies within its boundaries;
Sudey 1, ﬂha'J\_x.mdlcxmn is given anywhere except

ink, sh: 27th section, and I have already, 1
'“nning ) WD that that does not apply to a road
Mgy brough several counties. Now, in this
tion, g itmn the Legislature makes the distinc-
an pamo roads which lie partly in one county

tweg, tw’ in auyther, and roads which lie be-
the 3 27[: counties, If they had meant, uader
from oue tection. to include roads which rua
Wyloyeq O&nnty into another. they would have
on, inste.de word ¢ between” in the 341st seo-
Untieg, of using the words ** lying in” two

‘suq::';’.‘ “_’.'ﬁlb-ﬂcﬁon 3 of section 342 the lan-
®ithin o Tonds ar bridges runming or being
Ore ¢, : or more towoships, or between two or
Sonngy uships of the coauty, or between the
Thiy she ud auy adjoiving eounty or city, &c.”
dis!'wc:iws that the Legislature was alive to the
r mwe"“ aud difference in roads lying o one
}hem.' townships, and rouds lying between
Ing thig suppose uo one would think of apply-
Nhich vy kection to Yonge street, for instance,
fto 1he C“’! from and out of the City of Toronto,
28 road “]“{lty of York, so as to treat this street
U8 giyi Ying between the city and county, and
the eitI:g the county jurisdiction over it, even
it, unde Y ; which must be the inevitable result,
Rrouq T the word  between,” is to be classed
Kitjeq, PAssing through two adjoining municipa-
Wy i :'n‘g"?‘.i!.x section $43, any township
&, gy, Yy adjoiniug county *in making, &e.
hip oad or bridge lying between the town-
Bean g g 80y other municipslity.” Does this
3hip ingg " 3l!amg through and from one town.
that the tom, through another? Does it mesn
Within wuship, besides maintaining the road
Maintainiy OWn limits, shall or may also aid in
08¢ limitg it where it has passed beyond
Surejy poit aud is within another munioipality !
0 maniojo, . CF these ressons, I think that the
Mquire “ng‘h"“- the defendants here, did not
Over g0 b the Statute any joint autherity

Rot be ridge in question, and, therefore, could
R '::d‘ Jointly liable for u’ny defegt i it.
the le.,_n:; Prepared’to agree in the premises of
Countiey, 1 Sh"lfl" ustice, as to the hmits of the
. Would come to the same conclusion

u .
nderstand it, each county shall own so

as he has; bat it seems to me that the counties
must be co-extensive with the limita of the towan-
ships composing them respectively, and these hy
tbe Territoria Aect meet in the widdle of ** The
Narrows.” I think each county must keep in
repair the portion of the bridge lying withiu it.

This defence does not sppear o have been
urged in the Court below, nor to have been made
a ground of nonsuit, nor the subject of a motion
against the verdict for the plaintiff, nor is it
made a distinct ground of appeal here; but it
bas heen urged here. in argument, without ob-
jeotion, and 1 suppose under the ficat reason for
appeal. and if avuilsble, is, 1 apprehend, too,
patent to be overlooked.

Ricmarps, C.J.. Haganty, A. WiLsos, J Win-
goN, J. J., and Mowar, V. C., concurred with
Drarkr, C. J.

Per Curiam.— Appeal dismissed, with costs:

COMMON LAW CHAMBERS.

(Reported by HENTY O'BrizN. Esq . Barrieler-al-Law,
Reporter in Practice Qourt and, Chambers.

In B® Mirun v. MoCasa.
ision Courts—Juristicts olaim
purts ~Juristltion.” Refuckion o dlate by pey-

HJ4, 1 That a balance of an account which oﬂgh;gl] ex-
coeded $200, but had been reduced by paymens (not set-
off) to under $100, was within the jurisdiction of a Oivi-

sion Court.
2. Affidavits, to beused on an application fora prohibition,

should be entitled in the court to whieh application isto
be made, but should not be entitled in any cause.
3. There is no authority in this country for a judge to stay
prot in court below pending prohibition.
[Chambers, Dec. 14, 1867.]

A summons was granted in this matter by Mr.
Justice Morrison, on the, 29th November last,
calling upon Miron, the plaintiff in a ewit in the
Ninth Division Court of the County of Hastings,
agaiost McCabe, defendant, and upon the judee
of the said court, to show cause why & writ of

rohibition shon!d not issue to the raid judge to

s,

v

“probibit him from further proceediug in the raid

Division Court on the said plaint, and from en-
forcing the judgment therein, on the ground the$
the said court and jadge had no jurisdiction of
the raid plaint; snd that the plaintiff 'y claim is
pot within the jurisdiction of the Division Court.
and so appears from the perticulars thereof,
peiog for a balanee due upon an unsettled ac-
count exoseding the sum of $200; and wby the
esid Miron ~hould not pay the cests of the appli-
cation; and in the meantime thst sil further
proceedings in the said court be steyed.

Tt appeared that the summons in the court
below was issued on the 28rd Qotober last, stat-
ing the plaintiff's olaim st $67. 473

gfhe particulars of claim sttached to the sum-
mons oclaimed s balance of account, as follows

Terence MoCabe, Baq.,
1867. To Joseph Miron, the younger, Dr.
May. To G montbs 334 days service, at

the rate of $34 per month....,$284 56

Cash paid oD . covcsorer sor wleeasne 2.00

$236 66
Cr. B—,’-'"“" wreves ves corses sumesanes senese 10O 07’

Balunce due....u e vee.ne $67 47§
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The affidavit filed by the defendant stated that
this was u balance claimed on an unsettled ac-
count, as appeared by the particulars of claim ;
that when the case came on for trial, on the 4th
November, he appeared in person to defend the
same, and objected that the court bad not Jjuris-
diction in the matter, as the unsettled account
exceeded in amount two hundred dollars; that
the judge overruled the objection, heard the
cause, and gave judgment in favor of the plain-
tiff for $9 97¢. and costs ; that the plaintiff’s
application for a new trial is still pending; that
no execution has issued on the Jjudgment, and
the defendant has not paid the amount of the
Jjudgment; that he does not owe the plaintiff any-
thiog ; and that the sum of $169 07jc. credited
by the plaintiff on his claim, is part of a set-off
which the defendant has against the plaintiff’s
claim ; and that no agreement or settlement had
taken place between them in reference to the
said claim or set-off, or any part thereof,

The plaintiff, in his affidavit, stated that the
defendnnt paid him on account of his wages, and
in liquidation of the account, at different times,
in all, the sum of $1565 15¢c. in cash: that the
sum of $42 was paid-by the defendant to one
Gordon, on the plaintiff’s written order, as be
believes ; that the extent of contra account of
the defendant against the plaintiff was, a8 he
believes, no more than $13 92¢. ; that his claim
was for a balance of wages for the sum of $67
47%c., and it would only have been for $256 4730.
if he had known of the order in favor of Gordoun,
for $42 had been paid: that the defendant, at the
trial, fully entered into his defence; and that the
sum awarded to the plaintiff by the Jjudge is
Justly due to him.

It was sworn on bebalf of the plaintiff that an
execution had been issued on the judgment, on
which the deponent believed certain cattle of the
defendant’s had been seized.

Spencer showed cause.—8iddull v. Gibson, 17
U.C. Q B. 98. shews that it was an irregularity to
entitle the affidavits used on this application in
any court as these affidavits were entitled*. On
the merits he referred 10 McMuriry v. Munro, 14
U.C. Q B.166; Wallbridge v. Brown, 18 U.C.
Q. B. 158; Turner v. Berry, 5 Exch. 858,

Osier supported the applization. The affida-
vits, it is laid down expressly in Arch. Pr. 12
Edu. 1756, in a case of prohibition, * shouid be
eatitled in the court to which, or to the judge of
which. the application is to be made, but not in
any cause or matter.” See also 11 Eda. 1727
Aund on the merits he referred to Re Denton, 32
L.J. Exch. 89; see also 1 H. & C. 654 3 Furnival
v. Sounders, 26 U.C. Q. B. 119; Hodgson v.
Graham, 26 U. C. Q B. 127; Higginbotham v.
Moore, 8 U. C. L. J. 68. .

ApaM WrLsoN, J.—The Division Courts have
Jurisdiction of ¢ all claims and demands of debt,
account or breach of contract or covenant, or
money demand, where the amount or balance
claimed does not exceed one hundred dollars.”
The amount of the plaintiff’s side of the acoount
did not exceed one hundred dollars; but the
question is, whether the amount or balance
claimed exceeds that sum ?

*The case referred to only decided that the “affidavit,
ic.j should % have been entitled in any cause,”—Eps.

That depends upon the meaning to be p'no@‘
upon the expression, ¢ the amount or bulanot,
claimed.” In the case of Woodhams v. Newmat
13 Jur 456, the wording of the English Countf;
Courts Act was, that those courts should havé}
jurisdiction of < g]) pleas of personal actions
wkere the debt or damage claimed is not mor®.
than twenty pounds, whether on balance of 8¢/
count or otherwise;” and there it was held thst;
the mesaning of the words * balance of account
or otherwise,” was where the parties themselvef]
had balanced the account, or where it was bak]
anced by payments made on account ; but that
the plaintiff was not at liberty to reduce hif]

for be could not compel the defendant to rely of
his set-off, by giving him credit for it, MeMur]
try v. Munro, 14 U. C. Q B 166, is to the samé
effect, and is founded upon Woodham v. Newmany]
cited by Mr. Justice Burns, as in 7 C. B, 654
Turner v. Berry, 5 Exch. 858, points to the same]
distinction between payment and set-off ; and 80
also does Furnival v. Saunders, 26 U. ¢ Q.B. 119

The distinction between the two is quite plain-
A payment is a sum expressly applicable i8
reduction of the particular demand on which it
is made; that demand is therefore reduced by}
the extent of the payment. To constitute 8 pay”
ment, the transaction must have the assent 0 ;
both parties, and for such payment no action i8]
maintainable ; while a set-off is a separate nnd_b
independent demand which one party has against]
the other, and in respect of which he is as muoh’
a creditor of the other, as that other is to him»’
and for which he can as well maintain a separat]
action, as his creditor can for his demand,

In a case of payment, the payment must be
pleaded (if the plaintiff do not credit it), whes
the demand is sued for in respect of which tbY]
payment was made, otherwise it is entirely losh;
and can never be recovered back : Marriott ¥
Hampton, 7 T. R. 269; 2 Smith’s Leading Cases §
375; while a set-off need not be pleaded, and}
credit for it cannot be forced upon the partf]
against his will. 1

A payment was always a deduction at the;
common law, while it required a statute to enahl®}
a set-off to be made to an action. "

1 am satisfied, therefore, that if the balano® X
claimed here be a balance resulting from pay”
ments made by the defendant, and not from 84
set-off credited to bim againat his will, the judg®]
below had jurisdiction. : |

It is stated in Archbold’s Practice, that on 8
question of prokibition, the court will look, not
merely at the plaint and particutars, but at th®
actual facts; and if it appear that the claim ¥4
excluded from the jurisdiction of the court (844
malicious progecution), 8 prohibition will bed
granted. |

Referring, then, to the summons and partic¥”3
lars iu this case, it appears the demand sued fof §
was a debt or account, in which /e balan® §
cluimed did pot exceed one hundred dullars.

The defendant undertakes to show that ”' 4
though this does so appear in the summo’ 4
and particulars, yet it was not for such a olsi®
in fact, because the balance claimed was 8°4
arbitrary, unwarranted balance, struck by the
plaintiff himself, for the mere purpose of makif
it appear that his claim was within the Jurisdio?
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tion of the infe
alance g5 w
Btatute,

1
less lt]l?:: ;ll!;gdy stated that a balance which is
Ut reduced bOf & claim exceeding that amount,
Within the elow it by payment, is a balance
endang gp, menning of the statute—does the de-
at ip oW that this balance was not arrived
but in some way unauthorized by
A0 upgeyy] The defendant calls it the balance
ticulapg u: (led account, as appears by the par-
Unserfleq at he objected at the trial that the
and thyy :ﬁcount exceeded two hundred dollars,
Plaintifr ¢ sum of $169 07jc. credited by the
o defeu: bis claim is ¢ part of a set-off which
04 the, ant has against the plaintiffs claim,
Place be;no agreement or settlement had taken
Claim oy Ween them, in reference to the said
Dot plgi ';"‘Oﬂ’ or any part thereof.” This does
i pro Uy show that the credit was a set-off in
P&yme,?ter signification, as distinguished from s
Set.of . 10T does it show of what the alleged
Whey ei“'_lslsted, so that I could have determined
plaintiﬁ' it was or was not a set-off, while the
hi n dl"tmct!y swears the defendant ‘¢ paid
of the atccount of his wages and in liquidation
of $155 ]""‘"}t at different times, in all, the sum
C. 1n cash,’”’ and ** that the defendant’s

co"h‘a

@ .

813 chcgt)unt was, as he believes, no more than
M .

rior_co_urt. and was not such &
83 within the provisions of the

18 thbeutf“‘;?""g that out of consideration, there

nts g claim of $286 65¢. reduced by pay-
Claimeq ‘;‘lntlng to §155 16c., leaving a balance
ex%"d_debt or account of, $81 40c., and so
Cou:; Ing one hundred dollars. The Divi-
matter bad therefore clearly jurisdiction in

wit}.: defe“.dﬂ_m’s affidavit read in connection
bay, be: Plaintiffs, is not so candid as it should
8 pone D 5 he represents the credit of $169 07}e.
Plaingig °'f & set-off which he has against the
m of,sleadmg one to suppore that the whole
Payg 69 074c. is a set-off, and that it is
plaim,ﬁ!‘ larger set-off which he has against the
% Parg of While the plaintiff shows that it is only
th this sum which is & set-off at all, and
¢h set-off is only $18 92, while all the
a tisa payment.
ing (::ag‘“d to be able to come to this conclusion,
trig; ® Where the whote dispute is about the
Jatige hSnm of $9 97¢., and where complete
88 been done between the parties.
tion oow""_it had appeared that the jurisdic-
8houlq h ® Division Court bad been exceeded, I
Owevep : ve been obliged to have interposed,
beep, for wall the sum in litigation might have
%o quent ere can be no question of grenter
o“rfet‘t any time brought before a Supe-
ourty wiyps han the maintenance of all other
think in thexr.legitimate jurisdiction. I
8 1o just cause for disputing the
should e the Court below.
this moqior o Li0€ 8180 that the affidavits on which
in ¢ ,,on 1s founded are rightly intituled
DMattey,  Forior Court and not in sny cause or

Sion
thig

Ang ;
PfohibiEi:bonld 8180 say that the summons for a
0 should nog perhaps have stayed the

;083 of the Court below.
:el: lcliu been expressly given to the
) lg nd, by the Imperial Statate 19 &
» 8¢, 40, which is not applicable

his

This latter sum is, I presume, a set-

here. 1 state this that this particular suimnmons
may not be taken as an admitted precedent.

I must discharge this application with costs,
to be paid by McCabe to Moore. .

Summons discharged with costs.

CORRESPONDENCE.

Assignees in Bankruptcy Matters—The

operation of the Act.

To taE Eprrors or THE CaNADA LAW JOURNAL,

GENTLEMEN;—When the present Bankrupt
act was passed, every one supposed that an
act 5o long talked of, or should be ncarly
perfect. The working of the act since 1864,
clearly, on the contrary, proves it to be a
bungled, defective affair. I propose to point
out a few of its defects, and in addition to
refer to the conduct of official assignees.

Every one knows that the profession of the
law is being over-crowded in Canada, and this
is not a time when lawyers should silently
permit persons who are not lawyers to take
the business that legitimately belongs to the
profession from them. I have waited in hopes
that some other person would draw the notice
of the profession to the fact, but seeing no
person has done it, I will do so.

Every lawyer who has watched closely the
actions of official assignees, especially in To-
ronto, knows well that these individuals are
generally selected by the insolvent, to get him
through for a certain fee, generally $50! This
fee is in fact a retainer, and except in special
cases of difficulty, a professional man is never
thought of One would have supposed, and
such was certainly the intention of the act,
that the assignee was peculiarly the officer of
the creditors, or at least one who stood per-
fectly impartial and unbiased between insol-
vent and creditors. If the assignee is the paid
agent, or rather the pettifogging paid and
unlicensed lawyer of the insolvent, it is easy
to be seen that he will use every means in his
power to slip his client through, regardless
of creditors! The Bankrupt act was passed
to enable honest, but unfortunate men, who
were willing to give up all their property,
and who are not guilty of fraud, to obtain a
discharge. A majority, I fear, in Canada who
avail themselves of it, and not a few assignees
who aid them in it, think that it was an act
to white-wash debtors and to enable thom to
slip through its meshes, with as much property
out of their hands, in trustees or corrupt
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agents possession, ag possible, Many who go
through do so honestly, but I verily believe,
from a large observation of such things, that
a majority of rogues get through, with large
secreted funds. One of the essential requisites
to a proper discharge of an insolvent, is the
certificate of the assignee, that the insolvent
has complied with all the provisions of the
act, has attended all meetings, has filed a
statement of his affairs on oath, fairly showing
how he dispoaed of his property, &c.

This eertificate, very improperly, is too often
overlooked by judges. See In re Wilgon, 9
L. 1. N. 8. 4985 12 W. R. 221 ; Re Brooks,
5 L. T. N. 8. 727 ; Deacon’s Law of Bankrupt-
cy, 708—4. Now if the assignee has received
his fee beforehand from the insolvent it is not
his interest to see clasely after such things.
1t is his interest, in league with his client, to
publish his application for discharge, or other
notices, in the cheapest and most obscure
newspaper he can find, and having no profss-
sional responsibility, 1o get his client through,
even if all is not right.  And I believe yet that
many an insolvent will find to his sorrow, that
all his papers are not right.

And now as to the defects of the Aet. I
think it should be distinetly enacted, that if
8 man has once gone through the Insolvent
Court he should not again go through without
paying 10s. in the £; or some such clause
‘should exist. Itshould be distinetly provided,
that the inselvent should give personal notice,
or at least through the pest, to every creditor,
of his last application for discharge. It geems
this is not required of insolvents. I question
the legality of this. It should be distinctly said
that no assignes should act as the agent of the
insolvent under a penalty. It sheuld be enact-
ed that judges should have power to impose
terms of costs on assignees, creditors, or insol-
vents for improper conduct, contempts or
delays. It should be enacted that a creditor
sheuld have pawer to appeal against & judge's
order of discharge at any time within, say,
three months, upon filing security. The eight
days new given is too short. It should be
enacted that judges should have power to
require the insolvent, under certain suspicious

circumstances, to pay a certain rate in the £ [

%o his oreditors, and in the meantime the dis-
charge to be augpended. It should be enact-
ed distinctly (thene js now some doubt op the
subject) that the insslvent shall be discharged
only from the dehts or liabilities mentioned in

his schedule of debts, which schedule should
be in all cases appended to, and be legally
considered, a necessary part of his assignment.
It should be enacted that the insolvent should
assign to an assignee in the county where he
became insolvent. This clause would be only
Jjust to creditors.

I might allude to other defects but space
will not admit.

ScaRrBoRo.
Toranto, Feb. 20, 1868,

) Monracur, March 14, 1868.
To tae Eprrors or tue LocaL Courts’ GAZETTE.

GesTLeMBN,—A difference of opinion exists
between the Reeve and Councillors of the
Township of Montague. The Reeve makes
motions and moves resolutions in his own
name, and submits them to the Council of
which he is Reeve. The Council differ with
him ; but he says there has been a decision
in the Courts. What is your opinion on the
point ?

An answer by you, or one of your corres-
pondents, in the April number, will much
oblige, Yours, &c.,

pP. C.

e~

APPOINTMENTS TO OFFICE.

CLERK OF EXECUTIVE COUNCIL.

JOHN SHUTER SMITH, Esquire, to be Clerk of the
Executive Council of the Provinee of Ontario, in the room
and stead of Robert G. Dalton, Esquire, resigned. (Ga-
zetéed 1st February, 1868.) . :

COUNTY ATTORNEY.

JULIUS POUSSETT BUCKE, of the City of Ottaws,
Esquire, to be County Crown Attorney in and for the
County of Lambton, in the room and stead of Timot!\s
Blair Pardee, Esquire, resigned. (Gazetted 1st Feb , 1865.

DEPUTY CLERK OF THE CROWN.

SAMUEL REYNOLDS, Jun., Eaquire, of the Town of
Prescott, to be Deputy Clerk of the Crown and Pleas for
the United Counties of Leeds and Grenville, in the room
aud place of W. H. Campbell, resigned. (Qazetted Stb
February, 1868.)

POLICE MAGISTRATES.

DONALD BETHUNE, Esquire, Q.C., Barrigtar-at-Law
to be Police M it and for At ol g el
(Gasetted 1st February, 1868.)

NOTARIES PUBLIC.

JAMES F. MACKLEM, of the Village e,
Gentleman ; ’ of Chigpew

FRANCIS ALEXANDER HALL, of the Town of Pert®
Gentleman ; ;
JAMES FLEMING, of the T '

oo pegteb e Town of Brampton, loqlﬂi"
SAMUEL McCAMMON, of , $0 pe Notaried
Public in and for the Provines of gnians. (s 19

February, 1868.)
CORONERS. "
JOHN D’EVELYN, of the Village of Wi age
quire, M5, to be Assooiate Gorones 1 ant fox Aes Boaas?

of York. (Gasetted 1at Pebruary, 1868.) !



