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HOOK v. CITY OF PRINCE ALBERT.

Saskalchewan Supreme Cour!, Appellate D on. Haul CJ.S
Newlands, Lamont and Elwood, JJ.A March 27, 1918
MAsTEN ND SERVANT (§ V—340)—INSTRUMENT TO RECORD FIRE ALARM
Fire ENGINES—MAcHINERY —FIRE BALLsS—WorkmeN's Com
PENSATION AcT—FACTORY
wpparatus for nging an alternating cleetrie eurrent into

unent for recording fire alarms, @

and an Instr
v used” within the meaning of the Workmen's Comy
and they, installed in a fire hall, and fire engines kept th
it constitute the fire hall a *factory within the meaning of that

\rrEAL from the judgment of the trial Judge in an action
under the Workmen’s Compensation Act Affirmed

P. H. Gordon, for appellant; P, M. Anderson, for respondent

The judgment of the court was delivered by

Newranos, J. A.:—This is an action under the Workmen
Compensation Aet. The plaintiff alleges that in the course of
his employment with the defendant he was engaged in the hasc
ment of the City Central Fire Hall, which basement was a factory
within the meaning of the Workmen's Compensation Aet, repair-
ing & Ford ear belonging to the City of Prince Albert and used for
the purposes of the eity fire hrigade In connection with the
repairing of the said car, which was an engineering work within
the meaning of the Workmen's Compensation Aet, a file then
being used by the plaintifi broke and a piece of metal from either
the file or part of the said motor car, flying off, entered the plain
tifi’s left eye and destroyed the sight thereof

The trial judge in his judgment says

It is admitted that in the workshop where the accident tool

machinery driven by steam, water or ot

r mechanical power is used, no
the automobile which was being repaired there, but only the part which was
being repaired

This applies to the whole basement, which the plaintiff, in his
statement of claim, says is a factory, and, therefore, the plaintiff
is not entitled to recover as his action now stands.

Plaintiff, however, claims that there is machinery in other
parts of the fire hall, and that the premises should be con-
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sidered as a whole, and that so considered they come within tl
definition of a factory in the Workmen’s Compensation Act
For the plaintiff to succeed upon this prineiple would require

an amendment of the statement of claim

In support of the other theory (the trial judge says), that the premis
were a factory within the meaning of the Aet, the plaintiff advances seve
propogitions.  There are installed in the fire hall of the defendant two mechar
isms, one known as a ‘“mercury are rectifier’” and the other an “cleetric fir
alarm instrument

The former is an apparatus which changes the alternating current whi
comes into the fire hall over the eleetrie lines of the defendant into a dire
current, which is then used in the fire hall for charging storage batteries and t

like. There are no moving parts in this machine, the operation being that o
simply passing the current through the machine from whence it issues, as

have said, as a direct current. Undoubtedly, eleetricity ean be and is ¢
tensively used as a mechanical power in operating machinery, but there car
be in my opinion no justification for holding that the apparatus in questi

is within that catagory

I agree with the trial judge's finding that the mercury ar
rectifier is not a machine within the meaning of the Workmen
Compensation Act

The other instrument is an apparatus for recording fire alarm
and is a clockwork arrangement, the motive power of which is
spring which is set in motion by the action of an eleetrie current
The same current operates to release the bolts on the doors of tl
stables where the department horses are kept.

There is no evidence how this machinery is operated, but i

would naturally be started outside the building by some one sen
ing in a fire alarm
The language of the statute is “when machinery is used
In my opinion that means, used by the workmen in the factory
I'he first meaning assigned to the word “use’ in Johnson's Dietionary

“to employ for any purpose;” it is, therefore, a word of wide significati
Stirling, J., in British Motor Syndicate v. Taylor, [1900] 1 Cl

There is no evidence that the workmen have anything to d

with this machinery. They cannot, therefore, be said to use or

employ it for any purpose, and if they do not, then it is not, i

my opinion, a “factory” under the terms of the Act

As to the further contention that there are four gasoline e
gines kept in the fire hall.  All of them form part of the fire-fightir
apparatus of the eity, and are used for the suppression of fire
They are not used for that purpose in the fire hall, but outsic
of it.
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In London & Easterin Counties Loan Co. v. Creasey, [1897]
1 Q.B. 768, Esher, M.R., said: “Therefore a cab proprictor’s
horses are not ‘plant used in’ his mews, for their sole use is in the
streets where cabs are hired and the profits of the business are
earned. They may be harnessed or unharnessed on the premises,
but they are not used for the purpose of the business there.”

Neither are the engines in question used in the fire hall.

I am, therefore, of the opinion that the fire hall in question
is not a factory under the Workmen's Compensation Aet, and that
the appeal should be dismissed with co

. Appeal dismissed.

ENNIS v. BELL.

Nova Scotia Supreme Court, Russell, Longley and Drysdale, J.! .,
and Ritchie, E.J. March 12, 1918

Deeps (§ I1 D—35)—REASONABLE DESCRIPTION —EASEMENTS OR PRIVILEGES
“Way"” iNncLvpen
A deed which specifically and reasonably describes the lot, together
with the buildings and all easements or privileges appertaining thereto,
includes & way in the rear of the house which need not be specifically
deseribed

ArpEAL from the judgment of Harris, C.J., in favour of plaintiff
in an action claiming specific performance of an agreement for the
purchase of land. Affirmed.

C. J. Burchell, K.C., and F. D. Smith, for appellants.

T. R. Robertson, K.C'., and R. F. Yeoman, for respondent.

The judgment of the court was delivered by

DryspALE,

This action is for specific performance of an
agreement to sell the lot of land and premises known as No. 87
Hollis St. in the City of Halifax. The agreement is expressly to
sell

that lot of land and premises known as No. 87 Hollis St. in the City of Halifax

together with the buildings thereon and all easements or privileges appertain-
ing to the land for the priee or sum of $7,000.

There is undoubtedly a way in the rear of the house running
from Salter St. that'is appurtenant to the house in question. The
whole difficult y between the parties seems to have arisen over the fact

* that the defendant’s solicitor refused to accept a deed of the agreed

upon property unless this way was specifically described. Plain-

tif’s reply was, and I think quite a proper one, that my contract

calls for the lot of land and premises known as No. 87 Hollis St.
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with the buildings thereon and all easements or privileges apper-
taining thereto; I tender you a deed which specifically and reason-
ably describes the lot together with the buildings and all easements
or privileges appertaining. 1 decline to deseribe the way or any
other easement appurtenant; this deed carries all easements, way
included. Defendant’s counsel refused to accept a deed and over
this sole point the litigation arose.

I think the property in question, that is the lot of land sold,
was specifically and reasonably deseribed; that the deed tendered
carried all that the purchaser could reasonably eall for. 1 agree
with the trial judge in this respect. Although it is clear that the
refusal to describe a way was the sole ground upon which the par-
ties split, and the sole objection to the title tendered; the defendant
by his pleadings raises alleged defects in plaintiff’s title, none of
which will bear the test of examination. The trial judge has
disposed of these and I agree with him. Defendant’s counsel

rankly admits he refused the title because he could not get the
alleged way appurtenant specifically described in the deed tendered.
On this, I think, in this case he must stand or fall. I do not think a
vendor need deseribe specifically easements appurtenant where
they do not appear to be the subject of contract. In fact T think
it would be bad practice, and any such attempt would probably
be to the detriment of the purchaser.

I would dismiss the appeal. Appeal dismissed.

ROYAL BANK OF CANADA v. BANQUE D'HOCHELAGA.

Saskatchewan Supreme Court, Appellate Division, Haultain, C.J.S
Newlands, Lamont and Elwood, JJ.A March 27, 1918.

(§ I-—10)—By sHERIFF—NOT SEPARATE ACTION—AMOUNT
RIGHT OF APPEAL.
An interpleader by

INTERPLEADER

gherifi who has seized goods in an action.is to
be considered a proceeding in such action, not a separate action, and no
wppeal lies from a District Court if the amount in controversy in such
wtion is less than the amount in respect of which the Distriet Courts
Aet (Sask.), grants a right of appeal, though the value of the goods
seized may exceed such amount,

ArrricaTion to dismiss an appeal from an order made by the
Distriet Court Judge at Prince Albert onaninterpleader issue, on
the ground that no appeal lies.

P. H. Gordon, for appellant; J. F. Frame, K.C., for respondent.

Lamont, J.A.:—The facts are: The Banque d’Hochelaga re-
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covered a judgment against the Prince Albert Club for $42.25, and
on July 10, 1915, issued execution thereon and placed the same in
the sherifi’s hands. The Royal Bank had a chattel mortgage on
the furniture of the club, and on April 17, 1917, seized the same
under its mortgage. While the bailiff of the claimants was in pos-
session, the sheriff’s bailiff appeared on the scene with the de-
fendant’s execution, and, disputing the validity of the claimants’
mortgage, seized and took away 4 upholstered chairs, the property
of the elub, valued at $35 each. These chairs the claimants de-
manded from the sheriff, and he applied for and obtained an order
allowing him to interplead. An issue was directed by the Judge of
the District Court to determine whether or not the 4 chairs seized
by the sheriff were, at the time of the seizure, the property of the
claimants as against the defendants. The issue was tried by the
Distriet Court Judge and determined in favour of the claimants, and
the sheriff was ordered to release his seizure and deliver the chairs
to the claimants or its agents. From that order an appeal was taken
to this court.

At the opening of the court, the claimants moved to have the
the appeal taken dismissed, on the ground, as I have said, that no
appeal lies.

The argument on behalf of the claimants briefly is: that an
interpleader is not an original action, but simply a proceeding in
the action in which the judgment was recovered on which execution
was issued; that the District Courts Aet gives a right of appeal in
civil actions only in cases where the amount in controversy is over
$50, that the amount in controversy in the action was the amount
of the judgment recovered, and, being under 850, no appeal lies.

On the other hand, the defendants contend: (1) that an inter-
pleader cannot be regarded simply as a proceeding in the original
action; that the parties to it are not the same, and the question to
be determined is an entirely different one; that it should be treated
as a separate action, and the amount in controversy should be held
to be the value of the goods seized, as the ownership of these goods

is the only question involved in the issue; and (2) that by r. 572,

which is made applicable to district courts by s. 44 of the District
Courts Act, a right of appeal is given to this court in any inter-
pleader proceeding.
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8. 56 of the District Courts Act (R.8.8, 1909 ¢. 53, as amended
6 Geo. V. 1915, ¢. 11, 8. 2) reads as follows:

56. In every civil action in the District Court where the amount in
controversy is over fifty dollars an appeal shall lie:

(a) In the case of an interlocutory order, judgment or decision, to a
judge of the Supreme Court of Saskatchewan in Chambers;

(b) In the case of a final order, judgment or decision, to the Supreme
Court en bane

Without this statutory provision, no appeal would lie from any
order or decision of the District Court, and this seetion does not
give the right to appeal if the amount in controversy is $50 or
under. If, therefore, an interpleader proceeding is merely a pro-
ceeding in the original action, it follows, I think, that no appeal will
lie unless the amount in controversy in the original action is over
£50.

Is an interpleader a proceeding in the original action?

In Hamlyn v. Betteley, 6 Q.B.D. 63, we have the
Selborne, L.C., that it is. In that action, the question was whether

statement of

or not the issue should have been tried without a jury. In giving
the judgment of the Court of Appeal, at p. 66, the Lord Chancellor
“'Il‘l.

0. XXXVL, r

referring to an action properly so called, and not ineluding interpleader

3, relates to quite a different thing, its words plainly

which is not an action either in the strict or in any conventional sense. 8. 100
defines an action as “a eivil proceeding commenced by writ, or in such other
manner as may be preseribed by Rules of Court [ find no Rule of Court
ler proceedings in any other

preseribing the commencement of interpl
manner.  On the contrary, interpleader is treated by O, 1., r. 2, as a proceeding

in an action, and not as an action itself

On the other hand, in James v. Ricknell, 20 Q.B.D. 164, the
opposite view prevailed. There, the question was whether or not a
solicitor, who had recovered judgment for a client under an ordin-

ary retainer, had authority, without special instructions, to engage

in proceedings in interpleader. It was held that he had not. Wills,

J., in his judgment, at p. 166, says:

Proceedings in interpleader are substantially a second action, and nothing
but very strong authority would induce me to hold that the plaintiff as a
solicitor had any right to embark in them without express instructions from
his elient . . . The fact that proceedings in interpleader are a second
litigation is not disposed of by suggesting that for some technical purpose
they s «d as part of the original action. Names are nothing. Inter-
pleader at the instance of the sheriff is not a natural consequence of a judg-
ment in favour of the plaintiff in an action It is another proceeding, and
it rests with the plaintiff to say whether he will or will not hecome a party

to the new issue,
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And the judgment of Grantham, J., is as follows:

I am of the same opinion.  If the precise point has not been already settled
I think we may very safely deelare the law to be that under an ordinary
retainer a solicitor is not entitled to engage in proceedings in interpleader
without consulting his client and receiving special instructions. The only
authority which the industry of counsel has discovered to the contrary is the
dietum of Lord Selborne in Hamlyn v. Betteley, 6 Q.B.1. 63, to the effect that
interpleader is “not an action, but a proceeding in an action.”  This dietum,
however, refers not to the present question, but to the forms of procedure
under the Interpleader Acts.

In Hals'.
are referred to, and the author there states the law
An interpleader issue ordered in an action is technieally a * proceeding”
in that action, and not itself an “action.” It is, however, sufficiently dis-

Laws of England, vol. 1, at p. 4, both the above cases

follows:

tinet from the original action to be regarded for many purposes (e.g., a solici-

tor's retainer) as a sej te litigation,

In Shupe v. Heller, 10 W.W.R. 874, my brother Newlands, in

determining the scale upon which the costs of an interpleader issue

should be taxed, said:

I'he Distriet Courts Act does not confer upon that court any original
jurisdietion in interpleader actions.  Therefore that court’s jurisdiction upon
this subject is limited to the powers conferred upon the court by the Rules
of Court in actions that are properly before the eourt

It therefore follows that inte der proceedings in the District Court

must be proceedings in a particular action and the costs of all proceedings in

that action must be governed by the same scale, unless otherwise provided
in the rules,

The language of the District Courts Aet and Rules of Court is,
in my opinion, not without significance. By s. 2, (3) of the Act,
the expression “action’ is declared to have the same meaning as
it has in the Judicature Act. In the Judicature Act it is defined
as follows:

3. “Aetion”

shall include suit and shall mean a eivil proceeding com-
menced by writ or in such other manner as is or may be preseribed by this
Act or by Rules of Court.

R. 1. of the Rules of Court provides that :

Every action, except
as otherwise provided, shall be commenced by writ of summons on
form 1 in the appendix.”

Neither the Act nor the Rules of Court have provided for com-
mencing interpleader proceedings by any other process than a
notice of motion in the original action. And the forms preseribed
shew the style of cause to be the same as in the original action,
with the claimant added.

[ am, therefore, of opinion that, while in certain aspects and

Bank

Baxque
»' Hocae-
LAGA.

Lamont, J. A.




Banqu
p' Hocus

Elwood, J.A

Newlands, J.A

40 D.L.R

REPORTS

Dominion Law

for certain purposes, an interpleader proceeding may be treated as
though it were a separate action, yet, generally speaking and for
the purpose of determining the question as to a right of appeal
an interpleader by a sherifl who has seized goods under an action
is to be considered as a proceeding in the original action, It fol
ows, therefore, that no appeal lies unless the amount in controvers

in the origingal action is over $50

I'he amount in controversy in this case is the amount of the
ndegment recovered, exclusive of cost Bank of N.S. Wale
(wsto 1 App. Cas. 270

I'he answer to Mr. Gordon's second contention is this
of the Supreme Court Rules, which provides for an appe:
court en bane from the decision of a court or judge m any inter
pleader proceeding, is made applicable to the distriet courts if
but only if it is not otherwise provided in the Distriet Courts A

Rules of District Courts, r. 1

As the District Courts Act has given the right of appeal on

vhere the amount in controversy is over $50 the Rules of Court

cannot give a right of appeal contrary to the statutory provision

I'he application should, therefore, be allowed with costs, and

the appeal dismissed with cost

Haveraiy, ()8 I agree in the result arvived at by 1
brothers Newlands and Lamont. I think, however, that the power
to grant relief by way of interpleader in any action or proceeding ir
v Distriet Court is given by 8. 37 of the District Courts Act (e.53

R.8.S I'he Rules of Court only provide the procedure by whicl
this relief can be sought and obtained

Erwoon, J.A I concur in the result,

NEwLANDS, J.A In Shupe v. Heller, 10 W.W.R. 874, [ held
that the jurisdiction of the District Court in interpleader
limited to the powers conferred upon the court by the Rules of
Court in actions that are properly before the court. It therefor

ader proceedings inthe Distriet Court must be

follows that interpl
proceedings in a particular action.”

8. 56 of the District Courts Act gives an appeal from the District
Court from every judgment, order or decision where the amount
in controversy is over $50.

The amount in controversy in this action being under $50, there

i= no appeal from the decision of the judge in this case unless r. 572
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:|]v}.i|<‘~. This rule gives an :m]w.‘ll in all lllll'lllll ader proceedings,

and was applied to the District Court by the Distriet Court Rules,
r. 1, which provides:

Unless otherwise provided in the Distriet Courts Aet the rules of the
Supreme Court shall apply mutatis mutandis to the practice and procedure in
the district courts

\s it is otherwise provided in the Distriet Courts Aet that an

appeal shall only lie where the amount in controversy in the action

is over $50, 1 do not think that this rule confers any additional

right of appeal in interpleader proceedings

8. 54 (3) of the Supreme Court Aet, which provides that the
judges of the Supreme Court shall have power to make rules for the
District Court, including rules “relating to appeals to and from Dis-
trict Courts,” does not, in my opinion, confer upon that court
powers to allow appeals in eases not provided for in the District
Courts Aet, but only to make rules providing the procedure in
cases where an appeal is given by that Aet,

I am, therefore, of the opinion that, the decision in this case
being the decision of a judge in a case where the amount in con-
troversy was under $50, there is no appeal.

Appeal dismissed

INMAN v. WESTERN CLUB,

British Columbia Court of Appeal, Macdonald, C.J.A., and Galliher, MePh

and Eberts, JJ.A.  April 2, 1918 '

G (§ VI—90)—Sociarn  cLup—MORTGAGEE—FORECLOSURE—W AR
Revier Act

zee of the real property of a elub incorporated under the
wiety's Aet 18 not affected in his proceedings to realiz
irity by foreclosure, by the provisions of the War Relief Act
as amended in 1917, the land being held for the use of the cor
porate body.

ArreAL by the plaintiff from an order of Murphy, J., refusing
leave to proceed in an action for personal judgment and for
foreclosure against a club incorporated under the Benevolent
Society’s Aet.  Reversed.

A. H. MaeNedl, K.C., for appellant; C. M. O'Brian, for res-
pondent,

Macponarp, CLJ.A:—The neat point in this case is whether
the mortgagee of the real property of a club, incorporated under
the provisions of the Benevolent Society’s Aet, is afiected, in
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his proceedings to realize his security by foreclosure, by the pro-
visions of the War Relief Act (6 Geo. V. 1916, ¢. 74 (B.C'.)) as amend-
edin 1917 (7 & 8 Geo. V.¢.74,5.9), by reason of the fact that several
of the club’s members had joined His Majesty's forces. 8. 8 of
the Benevolent Society’s Aet provides that the members of a
society incorporated under this Act may, in the name of the
society
acquire and take by purchase, bonus, devise or otherwise, and hold for the
use of the members of the society, or any branch society, and according to the
by-laws, rules and regulations thereof, all kinds of personal and also real
property in this provinee

The property in question here is held by the society under the
power conferred by the language quoted. It is contended, on

behalf of the club, that property vested in the society *“for the use

of the members " is property vested in the trustee for the members
jointly and severally, and that applying the language of the said
amendment to the War Relief Aet to this situation, the mortgagor
cannot proceed with the action. The Aet prohibits or stays
proceedings to enforce a lien or encumbrance d) against any
trustee of such person.”  Had the statute used the words for the
use of the society, instead of for the use of the members, I am
quite satisfied that the elub’s contention would not even be argu-
able. Unlike societies registered in England under the Friendly
Societies” Aet, 59 & 60 Viet,, the club is a true, not a quasi
corporate body. Its members bear the same relationship to the
corporate body in general as do the members of a company in-
corporated under the Companies Act, and it is settled law that
the shareholders of the latter have no property in the legal sensc
in the assets of the company: Re George Newman & Co., [1895

1 Ch.674; Watson v. Spratley (1854), 10 Ex. 222, Did the legis-

lature mean then by the words “for the use of the members”
to give the members a particular right of property in the real and

personal estate of the elub? Reading the whole Aet (Benevolent
Society’s Aet) with special attention to s. 4 (6) and s. 13, I cannot
give any other interpretation to it than that the expression *“for
the use of its members’” means nothing more nor less than *“ for the
use of the corporate body "—the members collectively constituting
the legal entity.

But for s. 13 of the War Relief Act as amended as aforesaid

far-reaching importance

the decision of this appeal would be of
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That amendment gives power to the Judges of the Supreme Court
to grant relief from the intolerable delays which sometimes ensue
from advantage being taken of an Act erudely drawn and open to
conflicting constructions. Thisamendment opens the way toa wise

and just disposition of the many rights affected by the Aet It

permits a reasonable applieation of the provisions of the Aet
while doing full justice to those who are really deserving of its
protection

I would allow the appeal

GaLviner, J.A I'he sole question here is: Are the defendants
entitled to the benefit of the War Relief Aet, ¢. 74 of 1917, B
tatutes? The elaim is made under s, 2 (d) of the Aet

['he defendants are a body corporate incorporated under the
Benevolent Society’s Aet, being e. 13 of RR.B.C. 1897, and are
the registered owners of certain real estate with the utlding

thereon which is used as the club premises

I'he transfer was direet to the compan I'he  compan

mortgaged to the plaintiff, and the mortgage money and interest

being i arrears, action was brought for a personal judgment and
for foreclosure \pplication was then made for leave to proceed
nd defe ts elaimed the benefit of the War Relief Aet. M

phy, J., refused the application and from his order this appeal

Several members of the club are on active service overseas

Fhe first point is: Is the club a trustee of the property for it
members?

In Watson v. Spratley (1854), 10 Ex. 222, at 244, Parke, B
1yvs, in speaking of companies incorporated under the Companic
\et (Imp ‘In all such cases the individual shareholders are
quite distinet from the corporation. They are entitled to no
direet interest in the land.  No part of the realty is held in trust
for them " Martin, B., and Alderson, B., although they

differ from Parke, B., on another phase of the case do not do so

on this

I'he words relied upon in = 8 of our Benevolent Society's

\et are
I'he members of any society incorporated under this Aet may in the
me of the society wequire and take by purchase |
hold for the use of the members of the society real property
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it were not for this provision there could not, I think, be any

questien that the society being a le

il entity its assets are its

property and not the property of its members.

Do the words *“hold for the use of the members of the society’
alter that position and create the society a trustee of the property
for its members?

In my opinion, the ownership of the property is vested in the
society. No individual member has any ownership or right to
ownership in the property. The society holds it as owners and
the trusteeship that is imposed by the Aet is that when owned i

of the members for the time being, or the

shall be held for the
are further empowered by the Act to sell or dispose of it or ex
change mortgage or lease and with the proceeds acquire other
lands, et

I do not think the word “trustee” in the War Relief Aet
should be extended =0 as to cover a ease where the member o1
wetive serviee has no property interest in the land but merely an
interest to have it retained as a club to which he can resort for

social purposes

I would allow the appeal.

McPuiniaes, J.A | agree with the Chief Justice that the
appeal should be allowed

Esenrts, J.A I would allow appeal. Appeal allowed

TESSIER v. CITY OF OTTAWA.

me Court. Appellate Division, Maclaren, J.A., Lennozx, J
erquson, J.A., and Rose, J. December 7, 1917

NeGriGeNcE (§ 11 C—05)—Ciry cORPORATION—WORK ON ROAD—EXPIRY OF
LICENSE—LIABILITY
A city corporation is not liable for negligence in the performance of
work after the expiry of a license it has given therefor
Arrear by plaintiff from the judgment of a County Court
Judge, dismissing an action to recover damages for personal
injury sustained by the conductor of a street-car, by coming

iinst an obstruction in a highway upon which the street-car

was running, as he was attempting to pass along the foot-board

of the car. The obstruction was said to have been placed in the

highway by the defendants Neate and Wentzloff, in the course of
doing some work upon the highway, by the authority of the de
fendants the Corporation of the City of Ottawa.

:
ants
[
Cou
(
fend
|
inte!
on 1
evid
shou
ques
is th
and
are \
the !
witn
whic
effec
and
all tl
his f
to re
there
direc
1
fend:
their
city
ditio
VISI10
1
whic
Marq
I
fend:
by re¢
to o]




(40 D.L.R.

hink, be any

i1ssets are its

the society g

the property

vested in the
or right to
i owners and
hen owned it
weing, or they
of it or ex

equire other

r Relief Aet
+ member o1
ut merely a

an resort for

ice that the

al allowed

Lennox, J

\p—EXPIRY OF

performance of

wunty Court
for personal

by coming
he street-car
e foot-board
laced in the

the course of
v of the de

40 D.LR.| Dominion Law REerorts.

Taylor McVeity, for appellant; F. B. Proctor, for defend-
ants, the City of Ottawa.

[The appeal as against the corporation was dismissed by the
Court.)

G. F. Henderson, K.C., and A. C. Fleming, for individual de-
fendants, respondents

Lexnox, J.:—This is a very simple case. Mr. Henderson
intervened when the argument of the appeal was resumed
on the second day, and took the ground that a part of the
evidence only was shewn by the Judge's notes, and there
should be a new trial. This was not the proper time to raise this
question; but, when this is said, the paramount question still is
is the record of the trial in sufficient detail to enable us to know
and appreciate what was deposed to and put in evidence, and
are we in a position upon the record as it is to do justice between

? I have read the Judge's notes of the evidence of these

the parties
witnesses, and 1 have carefully read his reasons for judgment,
which were written when all that took place at the trial, and its
effect, as it appeared to the learned Judge, must Lave been fresh
and clear in his mind. He finds for the defendants. 1 have read
all the other evidence, and I do not propose to disturh or question
his findings or conclusions of fact. [ think it is only necessary

to review and consider his conclusions of law; and, this being so,
there is no need to direct, and there would be no propriety in
directing, a new trial.

The main facts are not numerous or complicated. The de-
fendants Neate and Wentzlofl, desiring to construct a drain from
their premises north of Creighton street to connect with the
city sewer in that street, in the city of Ottawa, obtained a con-
ditional permit from the defendant corporation, under the pro-
visions of by-law 3865, on the 9th February, 1916.

They did not, however, go on with the work, and the permit,
which was limited to 30 days, expired about the 11th or 12th
March.

In June of 1916, evidently about the 13th or 14th, these de-
fendants, without again obtaining the sanction of the corporation
by renewal of the permit, new permit, or otherwise, commenced

to open up the ditch, and, working intermittently, the work
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ONT. dragged on from day to day until the 21st June. 1 say “dragged
8.C on’’ because, although the whole work of digging, piping, cement- tha
Tessier  Ang, and refilling was to cost $19, at the end of a week not more than of,
“l’;”' half, if a half, of the work had been performed, and the worl
Orrawa.  was again at a standstill. There is a double track of railway on and
L § Creighton street. These defendants had erected a barrier con the
structed of trestles and two-inch plank, laid on the flat, over or do ¢
around their open drain and extending to within 2 or 214 feet was
of the most northerly rail of the railway tracks. It was 314 his
feet high. The trestles were picked up by these defendant dete
on their premises; the planks were not fastened. There wa abs
no precaution taken to keep them in place, and it is suggested witr
by the cross-examination, and it is quite possible, that they were He
moved ecloser to the track by school-children. There was nothing can
to prevent it; and, if it was so, the intervention of a third tern

party, in the way suggested, and upon the facts of this casc J

would not relieve the defendants from liability for the condition higt
of the structure at the time of the accident: Righy v. Hewill had
(1850), 5 Ex. 240; Hill v. New River Co. (1868), 9 B. & S. 303 stru
Clark v. Chambers (1878), 3 Q.B.D. 327. They were liable to be purs
moved, and, if they were moved, it was “a natural and direct geng
outcome of the neglect to fasten them for which these” defen such

dants are responsible: Harrison v. Great Northern R.W. Co and

(1864), 3 H. & C. 231; Collins v. Middle Level Commissioner. cons

(1869), L..R. 4 C.P. 279; Paterson v. Blackburn Corporation (1892 '

9 Times L.R. 55 (C.A.); and Illidge v. Goodwin (1831), 5 C. & argu

P. 190. not

I'he plaintiff is a street-car conductor in the service of the :

i Ottawa Electric Railway Company, and on the 2Ist June wa that
upon an open car running westerly along Creighton street. at wi

\cting in the discharge of his duty as a conductor, and whilc the f

| attempting to pass along the foot-board of the car from the rear the v
[ to the front, the plaintiff came in contact with one of the planks but |
forming part of the barrier referred to, and was seriously injured injur

He knew of the existence of this erection, but had momentarily But ;

forgotten it. obtai

Assuming, or advised, that the corporation, ag well as the be re

individual defendants, were liable, he brings action agains I
plank

both.
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The defendant corporation in their statement of defence denied ONT
that they had permitted or authorised the obstruction complained 8.8
of, and there is no evidence that they did easana
The permit was of no force or effect at the date in question; ¢
" Crry or
and, although one of their officers, Sherwood, assumed to supervise  Orrawa

the work in a way, it is not shewn that he had any instructions to e
do so, and his acts do not bind the corporation; and, although he
was doubtless very properly called as witness as to what he saw,

his doings have no legal bearing whatever upon the issues to be

determined in this

action; and his opinion as to negligence or the
absence of negligence—and the same mayv be said as to other
witnesses—should not have been taken, or, if taken, acted upon
He had no authority; and his seeing the work, without objection,
cannot properly be spoken of as what we understand by the
term “‘an inspection.”

It follows that Neate and Wentzloff were wrongfully upon the

highway, and their ditch and barrier were unauthorised. They

had no legal right to make excavations or erect barriers or oh-

structions of any kind. Their conduct, if it were necessary to
pursue the inquiry, involves more than a mere question of negli-
gence, it amounts to what is known as “malfeasance,” and in
such cases there is actionable liability without proof of negligence,
and generally the wrong-doer or trespasser is liable for all the
consequences: Clark v. Chambers, 3 Q.B.D. 327

As stated by my brother Maclaren at the conclusion of the

argument, I think the cause of action against the corporation is
not made out

\s to the other defendants, 1 am, with deference, of opinion
that a cause of action is clearly established. There were no men
at work on the day of the accident, and this was not by any means
the first idle day. On the tardy and dilly-dally method in which
the work was executed, however, I need not dwell; for, although
but for the delay, the plaintiff would probably not have been
injured, yet it may be that this is not a determining factor.
But it is not to be overloooked that, even if these defendants had
obtained ¢

permit, what they are shewn to have done could not
be regarded as done in compliance with the city by-law.
I have referred to the hapha

ard supports and unfastened

planks. But, aside from this, it does not appear that fencing
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of any kind, with the menace it necessarily invoives, was the
method of protection during the busy traffic hours, contemplated
by the city council. One day was sufficient in which to do all
the work in the vicinity of the track, and one man with a flag
would not occasion an extravagant expenditure.

Condition (1) of the permit authorised by the by-law reads:
“The trench shall be dug at the location and to the dimensions
directed by the City Engineer, and shall be kept well fenced and

lighted daily from sun-set to sun-rise.

It was shewn that these defendants fenced it in when La Prés
abandoned the work; that it was fenced on the day of the accident,

when the men were in not at work; and, the trial Judge having

found that the occasion spoken of by Coté was after the happening
of the accident, a finding dependent upon the credibility of the
witnesses which 1 am not at liberty to question, there is no e

dence, and there was no suggestion, that these defendants main-
tained a barrier or obstruction of any kind in the day-time when

the work was being regularly ¢

ried on, or that it was necessary
or proper to have it there in the day-time if the men were at work;
and, if I invoke the evidence of what 1 see about me in centres of
population, it is not the method usually adopted where publie
convenience and the exigencies of traffic have to be taken into

account. I am not of cour

» at liberty to infer that the Municipal
Council of the Capital City of Canada, particularly when pre-
sided over by a gentleman so notably definite and exact in ex-
pressing himself as counsel for the plaintiff is, failed to express
just what it intended to provide for.

That the ba:

constructed and maintained, and that at the time of the accident

r in question was negligently and improperly

it was in a condition and position calculated to occasion injary

to persons employed as the plaintiff was on the day in question,
is, 1 think, on the evidence of the defendants and their own wit-

nesses, beyond reasonable doubt. It is a case of res ipsa

loguitur. Take their estimates of the distance from the rail as
correct (although there is no certainty about it), take it just as
they think it was—2 feet or 215 feet from the rail, I care
not which—allow for the overhang of the car, the extension
of the foot-board, and the projecting wall or “fence” of the car
that had to be rounded to get from the rear to the front of the car,

40 D.LR.
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and the most that can be argued for the defendants is, that a
conductor of moderate dimensions, who never forgets, who isalwavs
on the alert, and always on the look-out, glues his arms to his
sides, and never sways from the perpendicular, might scrape
through without injury. I think it is quite possible, but 1 do

not think it enough--it does not shew a **sufficient margin of safe-

ty,” to adopt an expression frequently used.

The result is

1. That, accepting the evidence of the defendants and their
witnesses as to facts, but not their opinions or “arguments” as
to what occasioned the injury—statements which are quoted and
apparently adopted by the trial Judge—1 am of opinion that neg-
ligence was established against these defendants

2. That the defendants were wrongfully upon the highway
and unlawfully obstructed it by the structures complained of,
and, whether negligent or not, are liable for the injury, unless it
was caused by the plaintifi’s negligence

3. That in either case the onus of proving the plaintiff’s
negligence, and that this was the ecause of the injury, was upon
the defendants: Morrow v. Canadian Pacific R.W. Co. (1804),
21 A.R. 149,

There remains the question of contributory negligence; and,
although it was upon this, wholly or mainly, that the learned
Judge based the dismissal of the action, it requires no lengthy
discussion.

I'he finding turns upon the “possibility " of passing in safety,
the doubt as to whether he looked or not, and the evidence of
Samuel Kennedy to the effeet that the plaintiff “swung out
carelessly.” *“Carelessly” does not mean anything, and par-
ticularly is it meaningless or worse in the mouth of this witness

Mr. Henderson saw the force of this, and suggested that
possibly that was not exactly what he said. 1 am satisfied that
upon a point so important the Judge was careful and exact. He
took note even of matters comparatively unimportant.

To be exact the note of this evidence, so far as material, is

“I saw the car approaching, but paid no great attention to it,
I saw the conductor take hold of the handle and swing himself
clear out carelessly., 1 heard a shout and saw the conductor
take a step to the car and swing on.”

2—40 p.L.R.
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drive back; he picked up his hat and went off careless |

presume I saw the conductor, but was careless, for I should
have gone to see about his hurt Here we have careless

again; evidently another favourite word. “1 did not see tl

aceident happen Whyv? He was there before and after and saw
evervihing else I would not be disposed to believe this witness
contradicted as he was by two witnesses upon a point which was
not essential to the « 1 in the teeth of every probability
but the Judge who hears the witness is in a better position te
weigh eredibility than an appellate Judge ean be: he believed
him, and I will not take the responsibility of saying that he was
wrong It proves nothing I'he conductor must grasp the handle

and he is nec rily some inches from it in getting round. How
far out he was from the post w not asked, and we are not told

All that is said is, that he was clear of it. He had to be clear of

it and by some inches, as I have said. He had narrow shoulders
indeed, if they did not measure 18 inches or more Add the
overhang of the car, and the projection of the post, and the 24 or
30 inches is taken up, and more { taken up, without one inch
for extra swing It is of no consequence whether the conductor

responded to the call of the passenger as one free from care or

burdened with the weight of it He was rightfully on the car and
acting in discharge of his duty to his employers, who held the

right of way. With respect, 1 am

f opinion that there is n
evidence of negligence, much less of negligence oceasioning the

accident, to be charged against the plaintiff. Conjecture is not

enough: Montreal Rolling M Co. v. Corcoran (1896), 26 S.C.R
505; nor inadvertence: D W ontreal Telegraph Co. (1878),
§2 U.C.R nor intoxication: Ridley v. Lamb (1863), 10
U.C.R. 354; “nor that it would have been quite possible to pass
it (the obstruction) in safetv:"” Rowan v. Toronto R.W. Co

(1899), 29 S.C.R. 717. Nor is knowledge per se—Gordon
City of Belleville (1887), 15 O.R. 26—or forgetfulness—Seriver

v. Lowe, 32 O.R. 200—contributory negligence.

The learned Judge assessed the plaintifi’s damages at $175
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and I'he individual defendants may be thankful that something more ONT
to be serious did not occur. If the ear had not been running at about S (

)y be a half its ordinary speed, a fatality might have resulted. The ;..T.‘
1 not servant of the corporation assumed to act, and, from the lapse : ,,!, .
wly, 1 of time, the municipal couneil must be assumed to have been aware OTTAW
should of what was going on I'he plaintifi had no means of knowing e
eless’ the actual state of affairs until the trial. The practice, however,

ee the is, that the Court will not interfere with the judgment as to costs

nd saw if the judgment in other respects is affirmed. When the plaintifi
ritness appealed, he knew all the facts.

ch was The defendants the Corporation of the City of Ottawa are

ability, entitled to the costs of appeal, and must have costs in the Court

tion to below, as well, if demanded

elieved I'he judgment entered should be set aside, and for it ther

he was should be substituted a judgment dismissing the action as against

handle, the defendants the corporation, with costs; and for the plaintifi

How against the other defendants for 5, with costs here and

ot told below.

clear of
houlders MacLarex and Ferausos, JJ.A., agreed with Lexyox, J Maclaren, 1.7
Add the '
the 24 or Rose, J. (dissenting The appeal against the judgment in Rose, §
one inch favour of the defendants the Corporation of the City of Ottawa

onductor was dismissed at the hearing, but the question of costs was

\ eare Of reserved. The trial Judge gave the city corporation the costs

e car and of the trial, and I do not know of any principle upon which we can
held the interfere with his order, nor do I know of any reason why the

ere is no city corporation should not have the costs of the appeal

oning the The only matter, then, to be considered is the case against the

ure is not defendants the contractors, Neate and Wentzloff. There is no

26 S.C.R evidence that the barrier with which the plaintifi came in con-
0. (1878), tact had been moved from the position in which it was set up
1863), 10 by the servants of these defendants, and these defendants must
le to p accept responsibility for its being where it was I'he questions
RW. Co ) therefore are: first, whether, as between themselves and the

Gordon . 8 plaintifi, the contractors were guilty of any wrong-doing in so

ss—Seriver placing the barrier; and, second, if the first question is answered

in favour of the }l‘.‘lilllll‘l.. whether the casualty resulted from the

os at 8175 defendants’ wrong-doing, or whether the plaintifi’s negligence
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was a contributory cause. The trial Judge has answered both
questions in favour of the defendants, finding that they were not
guilty of any wrong-doing, and that the plaintifi brought the
injury upon himself by his own negligence. In the circumstances
of the case, the two findings mean virtually the same thing: the
foundation of the first being a finding of fact that the barrier
placed as it was was not a source of danger to a tram-car conductor
occupying the position which he might be expected to occupy on
his ca

; and the second being a holding that the plaintifi might
have passed safely “unless he extended his body bevond the
running-hoard, an entirely unnecessary and negligent act,”

If the trial Judge correctly describes the plaintifi’s eonduct,
the defendants had a right to assume that the plaintiff would not
be where he ws

s at the moment of the aceident ; and so, in having
the barrier where it was at that moment, they did not fail in any
duty that they owed to him: Grand Trunk R.W. Co. v. Birkett,
35 S.C.R. 296. This, I think, is the logical effect to be given to
the learned Judge’s statement, but practically it makes no differ-
ence whether the statement is so treated or is regarded as a
finding of contributory negligence; in whichever way it is treated
the appellant must displace it or the appeal fails

I'he evidence adduced by the plaintifi makes, if believed, a

fairly clear case. There was a trench crossing the roadwav at

right angles.  On each side of this was a hurdle. On the hurdles
was a plank parallel with the tramway. The plaintifi’s case was
that the plank was nearer to the rails than was the lower part of
the hurdle; that it was higher than the steps on the side of the
open car, and projected some two or three inches over the lower
one of those steps; that the plaintiff had seen the obstruction
previously, but had not had oceasion to be on the side-step

“running-board ”"—when passing it, and had not observed how
close it was to the car; that on the occasion in question a passenger
i the front part of the car beckoned to him, and that he started
forward in answer to the summons, and was in the act of stepping
from the rear-platform to the running-board when he came into
collision with the plank, which he had not noticed, and the

proximity of which was not present to his mind at the moment;

that he was not leaning out over the side of the ear at the time.

As 1 have said, if this evidence is accepted the case is a plain

Law Rerorts, (40 D.L.R.
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one in favour of the plaintiff. What the trial Judge had to decide
was, whether, in view of all the evidence, it ought to be accepted;
and the problem presented to us is, whether his refusal to accept
it ought to be reversed.

Unfortunately, in addition to the usual difficulty in which an
appellate Court finds itself by reason of not having seen the
witnesses, there is the further difficulty that we have no full
report of the evidence adduced by the defendants. The short-
hand notes of the evidence given on behalf of the plaintiff were
preserved and extended, but the notes of all that oceurred after
the close of the plaintiff’s case were lost, and we have only such
memoranda as the trial Judge made. Counsel for the defendants
the contractors stated to us that it was only on the evening
preceding the argument that he became aware that the case had
been certified in this incomplete condition, and he asserted that
a perusal of the complete record of what was sworn to would
convince the Court that the evidence supported the judgment.
[llustrating his statement, he said that a witness, whom the
Judge notes as saying that the plaintifi acted “carelessly,”
really deseribed the plaintiff’s action, and that the expression
“carelessly” is the Judge's memorandum of the result of the
evidence. The defendants’ solicitors are not responsible for this
incomplete state of the record. They had ordered a copy of the
notes in the usual way, but no copy had been furnished them,
and they did not know and would not know that a mere memo-
randum of what their witnesses had said was being certified to this
Court. I think, therefore, that, if we came to the conclusion
that the evidence as reported would not support the judgment,
we ought not to enter judgment in favour of the plaintiff, but
ought to direct a new trial upon proper terms. However, in my
opinion, the judgment can be supported upon a fair reading of
the material that is before the Court.

As the trial Judge points out, no one furnished to the Court
any very accurate information as to the measurements. We
are told the distance of the hurdle from the rails, but we are not

told the width of the car, and we cannot check the plaintif
statement as to the proximity of the hurdles to the edge of the
running-bhoard, except by what we have of the statements of the
witnesses whom I am about to mention.
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There were five witnesses called for the defence. The first of
them is the one already mentioned, who says that ‘“he saw the
conductor take hold of the handle and swing himself out care-
lessly,” The second says: “It is not possible for a man to be
struck in ribs if he holds handle-bar; if he was swinging out he
could.” The third: “I heard Tessier say where he stood. It
was not possible for planks to hit him in that position, and unless
he swung out it would not happen.” The fourth says: “If Tessier
had one foot on floor of ear and other on step and not swung out
the trestle could not strike him—he might be struck if he swung
out—otherwise not possible for plank to strike him.” The
fifth I'essier could not be hit in way he says

I'hese are very bald statements, but if they mean, as probably

they do, that the plaintiff was not acting as a reasonably careful

conductor would, but was unnecessarily and carelessly putting
himself in a position of danger, and if the Judge, hearing not only
the statements quoted, but also whatever explanation the wit
nesses gave and what they said upon cross-examination, was satis

fied that the charge against the plaintifi was established, he was

right in holding that the case made by the plaintifi’s witnesses
was displaced. He says that he “cannot find that (the plaintiff
was knocked off the ear by the guard or any part of it, if he wa
in the position he deseribed in any of his statement ind also

as already mentioned, that the plaintiff would not have been in
jured “unless he extended his body bevond the running-board
an entirely unnecessary and negligent act

It would not be fair to assume that counsel of Mr. Henderson's
experience argued, or that the learmed trial Judge held
that the conductor of an open car must at his peril maintain
a rigidly upright position when moving along the “running-
hoard " of his car, and ean have no cause of action if, in going from
one end of the ear to the other and swaying outward no more than
is usual and reasonable, he comes in contact with an obstruetion
Mr. Henderson before us repudiated any such contention
and, as I have said, I do not think it would be fair to assume that

the tri

| Judge meant to give effect to anything so absurd. |
canmot find in the long reasons for judgment anything that
satisfies me that the learned Judge misdirected himself as to the

law; and, as there was certainly some evidence on which he
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might find that the aceident did not occur in the way in which
the plaintiff said it occurred, and some evidence that the plaintiff
was unnecessarily and unreasonably leaning out over the side
of the car, and as we must assume that this last-mentioned evi-
dence was elaborated and that the witnesses were cross-examined
upon it, I do not see how, without knowing more then we do know
about what was actually sworn to, we can take it upon ourselves
to sav that the Judge was wrong in the conclusion that he reached;
and, unless we are satisfied upon that score, we certainly cannot
direct judgment to be entered in favour of the plaintifi.

I would dismiss the appeal.

In the result, the appeal of the plaintiff against the city corporation was

lismissed with eosts, and the appeal of the plamtiff against the other defend
“ nt direeted to

tosk, J., dissenting) allowed with costs, and

be entered for the plaintiff against those defendants witl
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Desertion —Wanr RELier Ac DEFF
The War Relief Aet (Mar Geo. V. e 88, refers only 1
wising out of eontraet : its benefits eannot he elaimed in act

\rreaL by defendant from a judgment of Metealfe, J., refusing

stay of proceedings in an action for damages for alienztion of
fections,  Affirmed.

F. M. Burbidge, for appellant; W. H. Trueman, for respondent

Perove, J.A This i

by the plaintiff from the defendant for the alleged alienation of the

n action in which damages are elaimed

plaintifi’s wife's affections by the defendant and for eausing her
as it is alleged, to desert her husband and children and to go and
live with defendant. The defendant claims the benefit of the
War Relief Aet, 5 Geo. V. c. 88, Accordingly, he made an applica-
tion to the Referee in Chambers to stay proceedings in the action
under 5. 2 of the Aet. The application was dismissed and, on
appeal to Metealfe, J., the dismissal was affirmed.  The defendant
now appeals to this court.

The question raised on the application turns on the meaning
of the words in s. 2, “it shall not be lawful to bring any action or

take any proceeding . . . against a person who is o s B
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tort like the present I'he eause of actic

l 1= not a *“deln Neither ean it be ineluded in the ten lig

tion " which refers to something in the nature of a contraet (
0 covenant, bond or agreement It would therefore, if at all iies s
I ¢ to be me ed I the meaning ol the ord " habin I'he clamed e
Lule speaks ol an action or proceeding for i enforeement ol ol .
pavi.en ol hilit I'l mplie hat there n existing n e
hability, payvment of which n be den led and enforced. B (
N a4 pure ion of tort like th here i= ne ity to pay on the
part of t defendant, until a verdiet has been found and the ol
d ges have bee S I think the Aect refe nly to ( (
o1 ] of « et. If the intention of the Legi
0 st P ( vt i ( 1 | ( (
©X ed that n ntion i i word See Mel (il (
17 Man. L.R. 423 FULLE
I agree with the de won of Hunter, C.J.. in Ne / ‘ (
1917] 3 W.W. R, 118 hi lire ithori \ 1
. plair ‘ [l
| he ppea | 1 I 1 h o«

( ('ameEroNn, J.A I'hi ction 1 brought | he plaintif 2
wigainst the defendant to recover damages for the alienation of | D
wifi aflections I'he defendant applied to the referee for

1y ol proceedings on the ground that he was entitled to the i
protection of An Aet for the Protection of Volunteers serving
in the Forees raised by the Government of Canada in aid of Hi o
Majesty and other person being ¢. 88, 5 Geo. \ I'he refere \
refused the order and his decision was confirmed by Metealfe, J inst
on appeal.  The order made dismissing that appeal is now befor s
us on appeal I "‘ 1

I'lie preamble to the Act says that it is desirable that an Act of tl

shall be passed for the protection and relief of all such persons

olunteers or reservists) and their families from proceedings for
the enforeement of payment by all such persons of debts, liabilities
and obligations existing or future, however arising . . . dur- I'he reei

ing the continuance of the war \et for the
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See. 2 of the Aet provides [see judgment of Fullerton, J.A

It is quite elear to me that the actions and proceedings referrec
to in that section are restricted to those arising out of contraet
It was sought on the argument to make the word *liabilities
include habilities for torts; but the whole tenor of the section is
gainst such an extension of meaning.  Moreover, the expression
for the enforcement of payment by any such person of his lia-
bilities” seems to ne to exclude from the term “habilities
ud
determiacd until they have been reduced to judgment. 1 agre
with the ceeision in Nelsoa v, Balderson 1917] 3 W.W.R. 448,

where it was Leld by Hunter, CU., that an action for libel was

claimed for damages arising in tort which cannot be fixed ¢

1 ithin the terms of a similar British Columbia statute.  The
object of the statute was to prevent enlisted men from heing
ssedd for money demands arising out of contracts they may
e mwade: 1t diselosed no intention of shielding them from the
consequences ol any tortious act

In my opinion the appeal must be dismissed

FriLerron, J.A. (dissenting The sole question involved ir
thisappeal is the construction of =, 2 of the War Relief Aet, ¢. 88
of the statutes of Manitoba for the vear 1915

The action is in tort and the defendant contends that s, 2

applies and prevents the action being proceeded with

8. 2 provides as follows
2. During the continusne the said war r thereaf
ill not be lawful for any person or corporation ny action or take

proceeding, either in any of the civil courts of this provinee or outside of

uch courts, agninst a person who is, or has noat any time since the first

lay of August, 1914, 4 resident of Manitoba and has cither enlisted and been
bilized as a lunteer in the forees raised by the Government of Canada
id of His Majesty in said war or has left Canada to join the army of His
Majesty or of any of his Allies in the said war as a volunteer or reservist, or

wainst the wife

any dependent member of the family of any such person
for the enforcement of payment by any such person of his debts, liabilities

wnd obligations existing or future, or for the enforeement o

any lien, encumn-
brance or other sceurity, whether ereated before or after the coming into
foree of this Aet, or for the

covery of possession of any goods and chattels
or lands and tenements now in his possession or in the possession of his wife
or any dependent member of his family, and, if any such action or proceeding
15 now pending against any such person, the same shall be staved until the
expiration of one year after the termination of the said war

he recital to the Aet states that “it is desirable to pass this

\et for the protection and relief of all such persons and their
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MAN. families from proceedings for the enforcement of payment by al

of debts, liabilities and obligations, existing or future

C.A such persor

however arising

KE Ing
8. 13 of the Manitoba Interpretation Act (R.S.M. 1913, ¢, 105
'
provides that
A every Act and every pro here« "
remedial het) the nvthir
which the islatur to prevent or punish
tl ing of ! publie good, and shal
rdingly re cl r, large and liberal construetion and interpretati
ill best i tl unment of the obje he Aet a h pr
I or i rding to 1 rue int ! ning 1 ir
I'he words of the Aet appear to me wide enough to include an
action of tort
I would ow the appeal and stay the action
L ppe missed
GEARHART v. KRAATZ
SASK . C | D 17 C.J
I JJ.A. M 8
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N 1 on 21 D.LLR. 329
\rrear by defendant from the trial judgment in an action o
promissory notes, for the purchase priee of mule

B. H. Squires, for appellant; €', M. Johnston, for respondent

I'he judgment of the Court was delivered by

LavonT, J.A I'he plaintiff sues on two lien notes, or agree
ments, given to him by the defendant for the purchase price
two span of mules sold by the plaintiff to the defendant on Apri
1916

I'he defence is that the lien notes were given as the purchase

price of two mules which were represented by the plaintiff to b

aged 12 and 13 vears respeetively; that this representation wa

entirely false; that the defendant knew absolutely nothing about

mules, and was unable to judge their ages from their appearance
that the mules were so old that they were useless, and that, upm
discovering that they were not as represented, the defendan

returned them to the plaintiff, and he now asks that the agrec
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ment be declared rescinded and the notes returned to him; that
the plaintifi represented the mules as being of the ages of 12 and
13 vears respectively is not disputed. With his own hand he
wrote on the lien notes the following words: ““Given for one sorrel
and one brown mule age 12 and 13 vears.” The veterinary sur-
geon who gave evidence at the trial placed the ages of the mules
at between 30 and 50 years, and the trial judge found as a faet that
l)\“\ were very “”“'h Ul‘ll r HIH]; |4"’“'\|‘|I“W|

In his testimony at the trial, referring to his entering the ages
on the lien notes, the plaintiff was asked

Q. And you put down there 12 vears? A, Yes, Q. And he (the defend-
nt) asked you if that was correet, and you said? A, Yes

That the defendant was relying on the representations made
by the plaintiff as to the age of the mules i shown not only by the
testimony of the defendant, but by the testimony of the plaintiff
himself,

I'he defendant’s evidence is as follows: “He showed me the
mules and I said: ‘How old are they?" and he said ‘They are 11
il 12 years old.” 1 said: ‘How do you | " *Well,” he savs
the man over here, Mike Stack, raisec 1 We

talked for a while, about an hour, and during this conversation he
said he met Mike Stack when he first came into the country, met
him on the road, and he said he asked Mike hov: old the mules
were, and he said Mike told him they were 3 and 4 vears old
He (plaintiff) said: ‘I jumped off the wagon and I seen they had
the coltish mouth 2 and I knew then they were 3 and 4,
ind I was rather surprised.’”’

In his evidenece the plaintiff said: 1 knew the mules that he
Mike Stack) had brought into the country—at least that 1 had
seen—were young mules, and it was on the strength of that that
I sold them.” He was asked

Q. Did you not know that he was depending on the age vou told him?

\. I expeet he was depending on it

\fter buying the mules, the defendant started to take them
home, but, after he had gone several miles he found the mules
were plaving out, so he telephoned back to the plaintifi and
waned him to take them back. The plaintiff admits this, and
said that he told the defendant to take the animals for 2, 3 or 4
weeks, and if they were not all right he would take them back,
The defendant found the mules unable to do much work. They

GEARBART
Kraarz

Lamont, J A




were not eating properly, and about July 1 he sent for a veterinary

o come and fix their teeth. When the veterinary surgeon looked

at their mouths he told the defendant that what they required

was a new set of teeth entirely; that in one of the mules the molars

were practically worn away, and, in the other, that only about

one-fourth of the chewing surface was in fair

I'he teeth
were so far gone that they eould not ehew their food, and nothing
could be done for them. Shortly after the visit of the veterinary,
the defendant informed the plaintiff that the mules were twice the

age he had represented them to be, and demanded that he make

good his representation. The plaintiff did nothing, and the
defendant notified him again by registered letter.  This having no
effeet, he returned the mules to the plaintiff on October 2nd \
short time afterwards they died

I'he contention on behalf of the plaintifif was, that he simply

passed on to the defendant the information he had received con-
cerning the age of the mules from Mike Stacl In his judgment
the learned

held that the representations as to age was

more in the nature of an expression of opinion, on which the
defendant could use his own judgment, than a statement of fact

which would entitle him to rescission

In my opinion, this view cannot be upheld I'he plaintifi
entered the ages of the mules on the lien notes as of 12 and 13
respectivel He was then asked by the defendant if that was
their correet age, and he replied in the affirmative I'hig, to my

mind, makes the representation much more than a mere expression
of opinion. 1t is a statement of fact, to the correetness of which
the plaintiff pledged his word, and he did it, knowing that the

defendant was relying on his statement. The representation was

most material, and was entirely false, and by reason of it the

defendant was induced to enter into the contract

In 20 Hals. 737, the law is stated in the following words

1745, Where the representee has been induced by misrepresentation,
vhether fraudulent or innocent, to enter into a contract or transaction with

the representor, which, unless and until rescinded, would be binding on the

parties, such contract or transaction is voidable at the option of the representee
I'his means that the representee, on discovery of the truth, has a right to elect
whether he will affirm or disaffirm the contract or transaction, and, if he
wlopts the latter course, is entitled to give notice to the representor of re-
pudiation, and demand from him a complete restoration of the sf

alus que
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To the defendant’s counterclaim for rescission the plaintiff did
not set up any affirmative plea, but contented himself with merely
denving that any representation had been made, and that the
defendant had repudiated the contract and returned the animals,

On the argument before us it was contended that he had elected
to affirm the contract after becoming definitely aware of the mis-
representation, and that his election was shown by the fact that
he had retained the mules for a period—in all-—of six months,
and that he had worked them. Even had the plaintifi pleaded
election to affirm on the part of the defendant, the evidence, in
my opinion, would not have supported such plea

Merely retaining the property after becoming aware of the
misrepresentation is not alone sufficient to deprive the defendant
of his right to rescind

In Consolidated Investments, Ltd. v. Aeres, 32 1.1..12. 579, at

580, Walsh, J., states the result of the authorities in the following

words
Apart from that, as a matter of | the defendant was not bound to
disaffirm the contract immediately upon the diseovery of these misrepresens

i
disaffirm it LUntil

ght to keep his

tations. That gave him the right to either affirn

he decided to avoid it it remained binding, but he had

election open so long as he did nothing in the meantime to affirm the eontraet,

subject to this, that delay in disaffirming might be treated as some evidence

nd u long delay as eonclusive evidenee, of his clection to affirm; and further,

that if the position of the parties had been affected by the delay or the right

of an innocent party had ariscn during the delay, his right of rescission eould

not be exercised

Nor can an inference be drawn that by using the mules the
defendant intended to affirm the contract after he became aware
of the misrepresentation, because there is no evidence whatever
that between the time the veterinary surgeon informed him as to
the true age of the mules and the time he complained to the
plaintiff the mules had done any work, even if working them would
Justify the drawing of such inference.

It was also contended that there could not now be rescission
because complete restitution had not been made, as one of the
mules when returned was in very poor condition.

The rule is that where the representee has lost or destroyed
the subject matter of the contract, or so dealt with it as to produce
an entire alteration in its physical, commereial or legal character,
quality or substance, as distinet from mere depreciation, decay or

GEARHART
v
Kraarz

Lamont, J.A
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deteri in the ordianry course of events, the representee 1
not entitled to resei n 20 Ha 7ol |

I'he 1dence i1 me that the p ni hich tl
animals were when returned was due to ol il the faet that
they were unable to proper it or digest their food In 1915
while the plaintifit still owned the mules, one of the witnesses

Frank Schrodi, worked this team for the plaintifi, and he testified
that at that time they were unable to eat properly and he told the
plaintiff they were playving out

Assuming, therefore, the representation was not fraudulent, it

was matenal; 1t was false and induced the contract, and the deler
ant is entitled to have it rescinded

I'he appeal, in my opinion, should be allowed with costs; the
Judgment of the court below set aside, and judgment entered for

the defendant, with cost

I'he notes sl be delivered up to be cancellec
A ppeal od
PARISH OF ST. PROSPER v. RODRIGUE
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D 1 1J \
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ArreaLl from the judgment of the Court of King's Bench
ppeal side, 37 D.L.R. 321, 26 Que. K.B. 396, reversing the judg
ment of Belleau, J., in the Superior Court for the district of Beauce
51 Que., 8.C, 109, Affirmed

I'he respondent is restaurant-keeper, doing business in
the municipality appellant, and took an action to set aside

()

passed by the appellant, by which were prohibited the

opening of the restaurants on Sunday, and the sale therein of

any merchandise. The principal grounds invoked by the respond-

ent were that such by-law was regulating the Sunday observance

which was a matter of federal Jmnwilrnnn nn]) and wltra vires

of the powers of municipalities, The trial judge dismissed the
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ction, and held that the by-law was only in relation with public
peace, good order and good morals, and was within the police
wwer of the corporation appellant. But this judgment was
reversed and the by-law quashed by the majority of the Court of
King's Beneh, which found that they had to follow the ruling in
(hiimet Bazin, 3 D.L.R. 593, 46 Can. S.C.R. 502

I'he questions in issue on the present appeal are stated in the
judgments now reported

Lowis Morin, K.C., for appellant

Beleowrt, K.C'., for respondent

Frrzeatrick, C.J I am of opinion that this appeal should,
on the merits, be dismissed with costs for the reasons given by
Anglin, J., on the question of jurisdiction, I am bound by the
judgment of the majority in Shawinigan Hydro-Electric Co. v
Shawinigan Water and Power Co., 43 Can. S.C.R. 650, The
motion should be dismissed without costs, having been heard

on the merits

Davies, J In this ease a motion has been made to quash
the appeal for want of jurisdiction, but as there was some question
ed as to the constitutionality of the wineial inder
the by-law in question was said to have been passed, the
motion was allowed to stand over, and the argument on the

merits took place

I have no doubt that the appeal should be dismissed I'he

by-lnw 1n question 1= a prohibitive one nd dea ith the obser

nee of Sunday or the Lord's Day I'hat is a subject matter
which it has been determined is within the I itive powers o
the Dominion Parliament. That parliament h ready dealt

with the subjeet matter and the Privy Council has decided in
favour of the validity of the Act

In the case of Ouimet v. Bazin, 3 D.L.R. 593, 46 Can. 8.C.R
502, at 504, 1 stated my view as to the construetion of this federal
\ct, namely, that while it enacted prohibitive legislation
for the whole of Canada, it also delegated to the several provineial
legislatures the power to declare that any act or thing prohibited
by the Dominion Aet might be exempted from the operation of
the Aet, and permitted to be done by provineial legislation
cither existing at the time the federal Aet came into foree or

subsequently enacted.
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The question raised in this case was not as to the validity
of any such permissive legislation, for none such was invoked,
but as to the validity of a by-law forbidding the opening of res-
taurants ang the sale therein of any merchandise on Sundays.

Such a by-law is a direct dealing with Sunday observance,
and therefore witra vires. Provincial legislation attempting to
authorize it would itself be ultra vires.

I concur, therefore, in dismissing the appeal.

Ivinaron, J.:—This appeal involves only the question of the
validity of a by-law of the appellant.

The judgment from which appeal is taken rests upon the
view that there is a constitutional question raised within the
meaning of . 46 (a), of the Supreme Court Act.

Unless there is such a question involved in the appeal, we
have no right to hear it for we have no jurisdiction to review
the work of the Court of King's Bench relative to the validity of
municipal by-laws, unless incidentally something else is in con-
troversy between the litigant parties to an appeal.

So far as the constitutional question, if any, involved in this
appeal is concerned, the decision in the case of Ouimet v. Bazin,
3 D.L.R. 593, 46 Can. 8.C.R. 502, as I understand it, is conclusive
against the appeal.

In that case I thought, and still think, it was possible to reduce
all that was involved therein to the single question of the power
to prohibit a theatre from carrying on its business on a Sunday,
for which offence the appellant had been condemned.

This court held it was not possible to maintain the distinction
between a single item of the numerous prohibitions in the Act
there in question giving rise to the issue involved in that case,
and the general scope of the Act upon which the prosecution
therein was founded.

Be that as it may, I cannot read the several opinions which
led to the decision without feeling that it was founded in truth
upon the common notion of a peculiar sanctity found in the
religious obligations to observe the day as one devoted to religious
observances, which leads to viewing its desecration with such
abhorrence as to constitute that something eriminal in its nature
and hence legislation relative thereto as eriminal legislation.

If we analyze the history of legislation, designed to secure
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the observance of what is commonly e

| the Lord's Day
ind the judicial decisions thereupon, which ostensibly founded

the opinions I refer to as leading to the decision in Ouwimet

Bazin, supra, it is hard to escape the conclusion that it is impossible

in face of the general conception I have tried to express, to frame

the most moderate attempt at legislation relative to what men

may prohibited from doing on that day without being met by

the objection that it is of the elass falling within what has been
thus judicially deelared eriminal legislation

If we could imagine the Legislature of Quebee taking up each

it a time of what was prohibited in the Aect in question in

Il ease H“‘! ['l” l"' II'I“ a4 dozen or more \\‘:‘ covering lhl

une ground as that Aet, could such Acts, or any of them, now

be upheld in face of such a decision? 1 think not. In my own

ent in that case I tried an analogous experiment. My
ittempt was fruitless. 1T must now observe the law as laid down
therein.

It seems idle now to say that in the case of City of Montreal
Beawvais, 42 Can. 8.C.R. 211, we upheld similar legislation relative
to prohibiting certain work or business on weekdays within speci-
fied hour No one questions that power when duly exercised

to weekday

['here is no reason for denying it in relation to Sunday, except
the distinetion judicially made between that and other da

Hence, so far as the judgment appealed from rests upon

met v, Bazin, 3 D.L.R. 593, 46 Can. 8.C.R. 502, it seems« well

, and leaves no escape from dismis<ing the appeal
1= suggested in course of the argument, the by<law is not
within the seope of the Municipal Aet, no harm has been done.

But upon that I express no opinion.  We have no jurisdiction
to deal with it from that point of view.

In any way I ean look at the appeal it should be dis
wWith costs,

The motion to quash failed, because effect could not properly

be given to it without hearing the appeal, and hence should be

dismissed, but 1 think without costs under the very peculiar
circumstances which seemed to invite it lest the court might
complain of its not having been made.

10 p.L.r
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Durr, J.:—1 am of the opinion that this appeal should b
dismissed with costs

AxGLIN, J.:—The appellant, a municipal corporation, seeks
the reversal of the judgment of the Court of King's Bench of the
Provinee of Quebec, which quashed one of its by-laws, whereby
the opening of restaurants and the sale therein of any merchandise
on Sundays is forbidden, on the ground that this by-law deals
with Sunday observance, and is, therefore, beyond the jurisdiction
of & municipal council.

If the purpose and purview of the by-law are what they have
been held to be (as I think correctly) by the Court of King's
Bench, its invalidity as an invasion of the domain of eriminal
law, assigned exclusively to the Dominion Parliament, is not
open to question in this court. Ouimet v. Bazin, supra. No
provision of the Quebec statutes warranting the enactment of any
such by-law has been referred to, and it is in conflict with the spirit,
if not with the letter, of s. 4466 of the R.S.Q. 1909.

On the other hand, if this be not the true character and objeet
of the by-law—if it be merely a local police regulation passed
for the maintenance of peace, order and good government in the
Parish of St. Prosper—mnobody would dream of questioning the
validity of the provisions of the Quebee Municipal Code empower-
ing the municipality to enact it. The proper construction of
the impugned by-law does not “involve the question of the validity
of an Act of the Parliament of Canada or of the legislature,”
Supreme Court Act, s. 46 (2).  On no other ground can the appeal
be brought within any of the several clauses (a), (b) or (¢) of
8. 46 of the Supreme Court Act, and, as held in the Bell Telephone
Co. v. City of Quebee, 20 Can. S.C.R. 230, accepted as hinding
by the majority of this Court in the recent case of Shawinigar
Hydro-Elec. Co. v. Shawinigan Water & Power Co., 43 Can. 8.C.R
650, the judgment in an action brought to set aside a municipal
by-law is not appealable to this Court under the special provision
of . 39 (¢), which is excepted by s. 47 from the operaiion of =
46. In other words, the right of appeal in such an action must
depend upon the general jurisdiction of the court conferred by =,
36, which is subjeet, in appeals from the Provinee of Quebec, to
the limitation imposed by s. 46. It therefore does not exist
where the case does not fall within one or other of the negatively
permissive clauses of the latter section.

40 D.LR/]
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DomiNion Law Reports,
Either the impeached by-law is an enactment dealing with
Sunday observance and, as such, has rightly been held wltra vires
and there is no suggestion that any provineial legislation pur-
if that b

local police regulation, and,

ports to sanction it its character—or it is merely a

as such, its enactment would be
warranted by provineial legislation of unquestioned validity. In
neither aspeet of the case is it within =. 46 (a) of the Supreme

Court Act, and we are, in my opinion, without jurisdiction to
entertain the appeal.

I understand, however, that the majority of the court is of the
opinion that the appeal should be dismissed on the merits. If
the court has jurisdiction, I would concur in that result.

Although the respondent moved to quash, he did so only after
the costs of printing had been incurred, and a few days before
the appeal was due for hearing upon the merits, Moreover, he
failed to make it apparent, upon the presentation of his motion,
that the appeal did not involve a question of the validity of an
Act of the provincial legislature, and, without disposing of the
motion, the court accordingly directed that the appeal should be
heard on the merits. Under these circumstances, while now
satisfied that the motion to quash should succeed, T do not dissent

from the order refusing costs of it Appeal dismissed.,

MESSENGER v. MILLER.

Nova Scotia Supreme Court, Harris, C.J
Chisholm, JJ

and Longley
March 27, 1918

Waren

Drysdale and

Davaces (§ 111—222)—Crosing ve
NEIGHBOUR'S LAND —INJURY
One who by artificial means eauses water to be colleeted on his land
and discharged onto his neighbour's land thereby
liable for the damage caused

DITCH OVERFLOWING ONTO

causing damage is

ArreaL from the judgment of Ritchie, E.J.

tiff in an action for collecting water on defendant’s land and causing

, in favour of plain-

it to be discharged upon plaintifi’s land, thereby causing da

Damages were assessed in plaintifi’s favour at the sum of $350.
V. J. Paton, K.C., for appellant; W, E. Roscoe, K.C., and A. L.
Davison, for respondent.
Harnis, C.J.:—The defendant owned a large tract of land at
Middleton, Annapolis County, out of which he sold a small lot
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DoMINION

to a Mrs. Page who built a house on it which has since been trans-

s occupled 1t for several years past

ferred to the plaintiff, and
Many vears ago there had been a diteh put through defendant’s
lands, apparently to drain water from the railway line
I'his railwav diteh started a long distance north of the lot now
owned by the plaintiff, and after running in a southerly direction

s then deflected in a southeasterly direction

for some distance v

\hout 1908, the defendant, for some reason, cut ofi the latter part

{
f this railway diteh and continued the original diteh in a straight

ine to the road which runs in front of what is now the plaintifi

propert I'his ditch passed within a few feet of the plaintiff

eastern side line. On the north side of Iy adjoining
the plaintifi’s propert there was a s place whicl
extended easterly to a point very near the diteh referred to. When

the defendant cut off the part of the railway diteh referred to a
dam was placed in this ditch which prevented any water flowing

lown it, and thereafier the water followed the new ditch in

southerly direetion toward the road, and some of the water passec
out from this ditch through a eulvert into the road ditch

\fter some vears, the defendant filled up the portion of thi
diteh through his property between the road and the swamp.

I'he plaintifi’s contention is that the water coming down the

open diteh from the direction of the railway, on meeting the
of the diteh filled in, was turned into the swamp; that the level of
the water in the swamp was thereby raised and flowed over his law
ind injured it as well as the foundations of the buildings on his lo
I'he trial judge, after a very lengthy trial, found that the plan
tiff’s contention was correct and he awarded the plaintiff $350

damages, and the defendant has appealed. Counsel for the de
fendant strongly urged that on aceount of the configuration of the
land it was impossible for any greater quantity of water to get int«
the swamp after the ditch was filled in than before. Iam, however
absolutely unable to agree with this, and I think the evidence
overwhelmingly in favour of the plaintifi’s contention. It is, |
think, certainly proved that after the straight ditch was dug mu

water flowed down it which formerly flowed in a different direction

and the evidence shews that, after the lower part of the ditch was

filled in, the water flowing down the diteh was deflected into tl

swamp to a greater degree than before and the level of the wat
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was raised until it flowed in increased quantities over the plain-
tiff's lawn.

There is, 1 think, no doubt about the law applicable to the case,

It is clear that a person cannot, by artificial means, gather water

upon his property and throw it upon his neighbour’s land, and this
is so whether the grade of the neighbour’s land is higher or lower
than his.

\s Cotton, L.J., said in Hurdman v. North Eastern 1. Co.,
P.D. 168, at 173

If anyone by artificial erection on his own land eauses water, even though
wrising from natural rainfall only, to pass into his neighbour's land, and thus
substantially to interfere with his enjoyment, he will be liable to an action
at the suit of him who is so injured

I agree with the findings of the trial j »and think they are

amply supported by the evidence. 1 have had some difficulty

about the amount of the damages, but it is a ease in which exactness

cannot be attained and I am not prepared to say that the estimate
of the damage made by the trial judge after a very long inquiry
into the facts is not more nearly correet than any estimate I ecan
make after the most eareful reading of the evidence.

I would dismiss the appeal with costs

LoxGrey, J.:—I have to concur in the judgment of the Chief
Justice in this case, and I see nothing in the facts which warrants
any other conclusion. The action has assumed large dimensions,
and could have been avoided by the expenditure of from $10 to
$20 by either party. 1 had thought that the verdict should be re-
duced as I do not see any such sum as $350 has actually been
incurred in loss by the plaintiff. But, as my brother judges do not
coneur in this view, it is sufficient for me to have stated it.

Crisnonym, J.:—1 eoncur with the Chief Justice.
.‘1//’(”/ '/1:‘”/’\-\1’/.
REX v. MACKAY.

{lberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Hyndman, JJ. April 5, 1918.

I'nian (§ V C—200)—Convicrion UNDER CriMiNaL CopE—SUFFICIENCY —
QUASHING BY APPELLATE COURT

A convietion under see. 355 C.C. will be quashed where the evidence

does not shew that the person who receives the money is a person who

stands in the relation of an agent to the person to whom he is to pay

or account, but shews that he is a person who by virtue of some contract

under which there are mutual obligations is under an obligation arising
out of the contract to pay or account

MESSENGER

MiLLer
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hisholn
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ALTA. C'ase sTaTED by the trial judge on a conviction for theft eeond que

S, ( under sec. 355 C.C',, for receiving money on terms requiring an onvietion

REX accounting and not accounting for or paying over the amount ! Now, 1

G received or any part thereof. Convietion quashed the above

| H. H. Parlee, K.C., for Crown; ;. E. Winkler, for accused money re
S Harvey, (). (dissenting I find myself unable to agree with enting in

the conclusions of any of my brother judges. In the main | proceed to

agree with the views expressed by my brother Stuart except in the vnership

conclusion that there was no evidence from which a fraudulent that Sulliy

intent on the part of the accused can be inferred. He never ense of he

repudiated his liability to pay Sullivan a part of the moneys that, there

received.  Whether he could have been held civilly liable appears Mackay fe

’ to me to be beside the point.  The arrangement between them i ney

‘ admitted by both to be that each of the parties was entitled to a On the
part of the moneys and the evidence for the defence is that the he owl

share to which SBullivan was entitled was paid over to him. The rgain be

trial judge decided that this was not the fact. That, perhaps, if erever 1
not probably, meant that accused was setting up a dishonest es or al
{ defence and committing deliberate perjury to support it I'hat tion 1s
coupled with the facts stated by the witness Sullivan that accused he barg
admitted his further liability and agreed to pay it, and as to ac- e govern

cused’s conduct afterwards, as mentioned in the reasons of my isell an
brother Beck, if true, in my opinion, are quite sufficient to justify n’s share
in inference that he knowingly neglected to pay over to Sullivan own pui

moneyvs which belonged to him, and as he had no excuse or justi ; I believed

fication for it, such negleet would appear to be fraudulent Now, I
B STUART, J. It seems to me that the gist of this ease lies in the 2 idence to
1 proper answer to the questions: When the accused received the q etalie in &
hat there 1

legal sense, with a mere contractual liability in debt on his part him to 1

( ‘1 money from the government, was it all his own property in the

to pay Sullivan so much money, or, on the other hand, was the hich 1 hay
money, when received by the aceused, the joint property of him ho specific
and Sullivan to the knowledge of the accused? number bel

If the evidence was such that no reasonable inference could Criain spec

rtyin then

be made that the relationship between the parties was anyvthing

else than that which would be expressed by an affirmative answer assed imn

to the first question then, no doubt, there was no evidence upon Ppropriatic

he propert

which the aceused could be properly convieted. 1f, on the other

ppropriatic

hand, there was evidence to sustain an affirmative answer to the
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convietion
Now, there are two ways of seeking the proper answer to
the above questions: First, one may endeavour to look upon the
money received from the government by the aceused as repre-
senting in another form the ties for which it was paid and thus
proceed to enquire into the question of the legal property in or
ownership of the ties.  One may say that there is nothing to shew
that Sullivan ever became in any sense the owner of the ties in the
sense of having an actual property in or legal title to them and
that, therefore, the money, when paid by the government to
Mackay for them, must be taken to have been Mackay n
oney
On the other hand, one may disregard altogether the qu stion
of the ownership of the ties and look solely to the terms of the
irgain between Mackay and Sullivan. One may sav that
wherever the legal title in the ties may have Veen at different
imes or at diflerent stages of the negotintions or dealings that

estion 18 really immaterial; and tl

if the sul stantial effect
f the bargain was, that when Mackay received the money from
the government, it was to his knowledge the joint money of
nself and Sullivan then he would be liable to account for Sulli-
an’s share of it and not having done so but having used it for
s own purposes of which there was no doubt sufficic nt evidence,
if believed, he would be guilty under the Code

Now, I have no doubt whatever that there was no sufficient
evidence to sustain any reasonable inference that Sullivan ever
became in any sense the legal owner of the ties. Fven assun ing
that there was evidence to shew that there was a bargain made
by him to buy 5,000 ties from Mackay at 27 cents apiece, as to
which 1 have very grave doubt indeed, it is clear that there were
no specific ties identified, that there were more ties than that
number belonging to the accused at Chip Lake and that, until
certain specifie ties were appropriated to the contract, the prop-
erty in them never passed away from the accused. The property
passed immediately from Mackay to the government upon the
ippropriation.  There was no single instant of time during which
the property can be said to have been in Sullivan hecause the

appropriation was made for the purposes of delivery tothe govern-

second question, then there was evidence sufficient to sustain the




i ing eve een i Iy made, for delive t iva i Lo T
T think it 1s clear fi the evidence tl 18 1 ( mel
1 ( 1 ecasonable mference, that the tit to the tie e
LSS from the accused to the gove ment | ¢ - ivan
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V ALTee oint leg ownership of the f . Bu flici t
Wi ere 1 evidence fror hich the judge « d reasonabl ppreciatec
infer that what the par€ies substantially agreed to was that Sulli Secondl
in should be paid | Mackav 18 cents a tie, whethe prof iew at ('}
or commission or whatever one likes to eall it, and that this he had'nt
pavment, even if strictly a debt only, should be made f the r timber
particular fund received by the accused from the government, in e my mi
other words, that that fund was to be especially charged with the Is then
pavment of the monev coming to Sullivan? this than
If this were a civil ease 1 think 1 should be inelined to say at t the me

once that there was enough evidence to justify such an

milerenee

or at any rate to justify a declaration that in equity the fund id him
ought to be so charged which is of course a very different thing o ent for
But this is & criminal ease The Crown must adduce evidence o ["hese
to shew tha weused was Y fraudulent™ and in order to de & 0 the n

that I think the evidence must be sucl

s to shew that the accused
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s consciously, i.e., knowingly, agreeing that the actual money he

y receive from the government was to be charged with

s 1

v to Sullivan

I'he distinetion Letween a mere contractual obligation to pay

Sullivan 18 cents per tie and to pay it at onee as soon as he got
onev from the government, and, on the other hand, a contract

onsciously mwade that the money he was to receive was charged

with the yayment of that amount and was, therefore, in a real
ense, the joint property of himself and Sullivan, is a fine one and
perhaps, appreeiable more readily by the trained legal mind than

the man in the street; and vet, in order to conviet the accused,

there must be evidence to shew that the accused was conscious
f and thoroughly appreciated the distinetion
I'he only traces in the evidence of any express reference in
ords to =ucl subjeet in the eonversations between the parties
I ¢ found in the two following passages: First, Sullivan
tes that he said to the accused I will take you down and
the deal through right through vou and all that you have

ot to do with me 15 to give me the difference between 27 cents
nd 45 cents as you get it.”"  There is no evidence as to any verbal
esponse by the aceused to this remark, but Sullivan said that they
it once went to see the government agent I confess that it

would be with some difficulty that I would conelude that this was

sufficient to sustain an inference that the accused conseciously

ippreciated the distinetion referred to
wccount of the subsequent inter-
stated 17 at Mackay

ed the n

Secondly, there is Sullivan

iew at Chip Lake He “gaid he was sorry
he had'nt paid me but he had oney to buy some ties

or timber up the line but he would come to town with me and give
ne my money.”

Is there really anvthing more to be reasonably inferred from
this than that Mackay
at the moment, pay Sullivan what was coming to him, that is,

was giving a reason why he could not,
that he meant anyvthing more than that, of course, he could have
paid him if he had not used the money he got from the govern-

ment for another purpose?
I'hese are the difficulties which have appealed to me in regard
Take the case of a man with a farm for sale,

\ real estate agent knows of

to the matter,

H

e is willing to sell at 830 an acre
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a man who is willing to pay $32 an acre for it. So he goes to the
owner and asks him what he wants for his farm and is told **$30
an acre.”  The real estate agent savs, “* All right, 1 will take it at
that—but does it really make any difference to you what 1 get
for the farm if I re-sell it?”  And the owner answers “*Not a bit

I'hen the agent says, “Well I know a man who is willing to pay

an acre forit. Let's go down and see him.  You can sell to him
and get the money and all you have to do is to pay me the differ
ence of $2 an acre as you gel il.”"  Then the owner gets the money

and uses it and simply considers himself indebted to the agent

for the amount at $2 an acre Has he been guilty of theft
I think not Jut if he understood clearly that that portion of the
selling price represented by $2 an acre was the agent’s money as

goon as it was received from the purchaser and not his own then
I think he could properly be said to be guilty of theft

Now, it will not do to say that Mackay ought to have known
if he didn’t, or that he ought to have appreciated the situation
if he didn't. It is not enough for this Court or the trial judge

to say I8 cents per tie of that money was Sullivan’s own money

I'hat is an inference of faet or law or both which the court is

drawing from the cirecumstances. We must go further ane
that Mac

Just as we understand and appreciate it or rather, in this court

ay really in fact knew and appreciated this situation
that there was evidence to sustain the inference that he did

Even in the reasons for judgment given by the trial judge
the significance of the distinetion as to actual knowledge of the
legal situation on the part of the accused is not considered
The judge said

I have not any doubt my own mind that the contract between them v

livan v to get these ties for 27 cents, that Mackay was to collec

as to pay over 18 cents o Sullivar

415 cents from the railway e« ]

As | have said, 1 do not think there was evidence sufficient to

sustain the inference that Sullivan ever became a real purchaser
of the ties as is stated in the above extract 3ut, aside from that
there is nothing more than animplication and not a direct statement
in these words that Mackay really knew and appreciated the fact
that he was getting from the government money which belonged
to Sullivan as distinguished from a knowledge of mere indebted

ness to Sullivan in respect to it. Even one of ourselves, Hynd
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man, J., is convinced that there was nothing more than a con-
tractual liability or debt. It seems hard to say that there was
evidence to sustain the inference that Mackay knew that the
contrary was the fact.

The whole case was tried as a civil one. In no part of the
cross-examinations was the distinction I make adverted to. The
Crown never pressed the aceused as to his knowledge or apprecia-
tion of the ownership of the money

After some hesitation 1 have come to the conclusion that there
was not sufficient evidence to justify an inference of this knowledge
on the part of the accused and therefore of his mens rea or fraudu-
lent intent

ent

I wish to add, however, that 1 feel unable at present to as
to the interpretation of s. 355 of the Code which is suggested
by Beck, J I doubt if the word “requiring ™ refers to a person
at all. It is the “terms,” or conditions of some bargain or con-
tract—not a person—that are said to “require” an accounting

I think the conviction should be quashed

Brck, J.:—This is a case stated by Scott, J

The defendant was tried before him without a jury at Edmon-
ton on January 29, 1918

I'he eharge was one under s. 355 of the Criminal Code, for that
he did between September 6, 1917, and December 1, 1917, having
theretofore received from the Lacombe & Blindman Valley Rail-
way Co, the sum of $580 on terms requiring him to account for
or pay the same to Patrick B. Sullivan fraudulently omitted to
weount for or to pay the samwe or any part thereof to the said
Sullivan and did thereby steal the same

The defendant was convieted and sentence suspended; and the

udge stated the following question ‘Was there evidence to
support a convietion for the offence mentioned in the charge and
did T err in convieting the appellant?”

Sullivan was the private prosecutor

Sullivan in his evidence says that: Some time in September,
1917, some one connected with the railway company had asked
him if he could supply railway ties—about 5,000; for which there
would be paid 45 cents a tie. Then, hearing that the accused
had ties, he got the accused to come to the Northern Hotel,
Peter

Edmonton, and was there introduced to the accused by

Rex
MackAay

Stuart, J
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ALTA. Mackay, the manager of the hotel I'he judge after quoting the
. ( evidence at length continued
Rex It seems to me quite plain that there wax no concluded con
o tract between Sulli 1 and the aceused for the sale of any specific
logs; they had not agreed upon and had apparently not discussed
- ome of the very essential elements of such a contract; Sullivan
ww that there was little doubt of Harvey acecepting Mackay
ties and consequently took him to Harvey's office where all the

particulars were ascertained and the bargain made direct between

the accused and Harvey; if it had turned out that Harvey was not
itisfied it is quite unreasonable to suppose that Sullivan would
have considered himself bound to buy the ties from the accused
here was then and there made the only concluded agreement
| the aceused and Sullivan, namely, that the accused was to
ceount to Sullivan for the difference between 45 cent t
27 cent the cost of putting them on the car Whether the
f this arrange 1 i to give Sullivan an interest in the
peciiie mom to be received by the accused or merely to
itute the accused the debtor of Sullivan and so bring the aceused
ithin the second elause of 5. 355 1 find it unnecessary to discu

n of the opinion I have formed of the proper interpre

tation of the first elaus nd of course I have omitted reference
to the of the accused. which contradiets that of Sullivan
In opinion, the first elause of 355 CLC, by its tern 1k
it onably elear that the person who receive the One
ecurity or other thing is a person who stands in the

elation of agent, in the proper sense of the ter to the person to

he is to pay or account; and not merely a person who b

ome contract between the two in which both are under

virtue of

mutual obligations, is under an obligation, arising out of that
contract, to pay or account. In the latter case, my mind is
cle it is quite inappropriate to say of one of the two contractor

that money or property coming to his hands in pursuance of the
contract 1s received by him

or pay and

on terms requiring’’ him to account

the money or property, is money or property “which

he was required’ t

y account or pay for

I'he use of the word “terms,” the expression “terms requiring,

and the word “required” indicate to my mind something more and

something different from a mere obligation arising out of an or-
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dinary contract—something involving a superiority in the person

requiring, and a right to require, that is, to direct ,arising not out

of a contract respecting the particular money or property but out

n already existing legal relationship conferring that superiority

The section appears in exactly the same form as s. 308 of the
Criminal Code as originally passed in 1892 and though marginal
notes are, it is said, not properly referred to to 1=t in interpre-
tation, I nevertheless eall attention to the faet marginal
note 1o =, 308 is * Theft by ind 1 am not at all sure that the
reason for the rule applied by the Courts in | land is applicable

to statutes passed by the Dominion or provineial legislatures as

government bill
A confirmation of the view | have expressed come ilso,
from the fact that there are other sections of the Code
3 theft by owner O-0Wners, partners, et 3067, theft by
the holder of a power of attorney for the ¢ of propert vhich
would be guite unnecd iry if under section 355 any mere con-
tractual obligation to pay or account was intended to be comprised
in the word terms requiring And again when we come to

358 providing the punishment for offences under this seetion, the

marginal note again 1 Agents and attorney to =. 320 of the

original Code, which it is to be noted falls under a =ubsequent

of the Code intituled Punishment of theft and offences

resemnbling theft committed by particulur persons in respeet of
particular things in particular plaee indd h ptions a
these can admittedly be used in aid of construction Faster
Counties, ele., R. Co Warriage (1860), 9 H.L. 32, 11 E.R. 639,

Furthermore, all the cases decided under the seetion which
I have been able to find, ten in number, were cases of an agent in
the proper sense of that word

There are a variety of cases in which a court exercising equit-

ble jurisdiction would lay hold of a fund the ereation of a con-
tract between the parties, e.g., by way of a declaration of lien
injunction or receiver and direct an account—and perhaps the

present is an instance—and 1 eannot believe that it was intended

to make this large class of cases subjects of eriminal prosecution
though involving charges of fraud. In the former Larceny Act
C.8.( I886G), ¢. 164, there was a s, 85—offences not otherwise

provided for—which used to be referred to as the omnibus section

MACKAY

J
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which probably would have covered such a case but which
being very generally considered to be much too comprehensive,
finally, and happily I think, disappeared

In my opinion, therefore, the Crown fails in the present case
becanuse the evidence fails to establish that the aceused stood on
such relationship to the private prosecutor as agent, or, in other
words, to use the words of the section, received the moneys in
question “on terms requiring him” to pay or account to the
private prosecutor.  On this ground I would quash the conviction
and discharge the defendant

Hyxoman, J.:The facts are | think sufficiently set out in the
julgment by Beek, J., with whom I agree in the result, but 1
wish to state briefly how 1 regard the situation as appears to me
on a consideration of the whole case.

The evidence for the Crown does not establish that there was
any concluded agreement of sale of the ties to Sullivan by the
defendant. 1 do not think it ever was the intention of Sullivan
himself to purchase them, and, in my opinion, the sale was made
direet by Mackay, of his own logs, to the government. Such
heing the ease, then it cannot be said that Sullivan and Mackay
were partners in the ownership of the goods sold; neither can it
be said that Mackay was the agent for Sullivan to sell his logs
and received the money for them for part of which he must
account as an agent to Sullivan.  Sullivan then having no direct
or indireet ownership in the logs, what is the foundation of his
claim against the aceused?

In my opinion, the situation resolves itself into this:—that Sul-
livan, knowing the government was open to purchase ties, was
anxious to take advantage of the opportunity to make some profit
out of it; ascertaining that Mackay had ties he arranged that
Mackay should sell them to the government through his intro-
duction or intervention and for such services Mackay should pay
him a commission or remuneration or whatever you like to call it,
when the money was received by him.  This seems to me to
amount, at most, to a promise or agreement to pay a certain
amount of money caleulated, not as usual on a percentage basis,

such as 5, or 109, but as the difference between (in this case)

elaim for services

27 cents or 37 eents and 45 cents per tie, 1t is ¢

rendered or some act or thing done by Sullivan for the benefit

40 D.L.R.|
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hich, of the defendant; in other words, for assisting him to dispose of
sive, his goods. 1 think one is apt to become confused beeause of the 8. (
method adopted by the parties for fixing the amount of commission Rex
Case or remuneration.  If the terms of the bargain had been a per \I\w:m\
d on centage,. instead of so much per tie, 1 fail to see how it could be i
ther reued that any part of the money was Sullivan’ e
Vs in In my opinion, the case is simply one of contract or agrecment
y the on the part of Mackay to pay Sullivan an amount of money ascer-
ction tained in o particular manner under certain cireumstances and the
! failure on defendant’s part to pay such moneys was a mere breach
n the } of contract on his part giving rise to a eivil elaim on the part of
hut 1 § Sullivan against him, but not in any sense constituting a re-
0 M ] lationship between them as contemplated by the section of the
,’i Codeinquestion, 1.e., 1 ]»lnu'llml:lllwl:luv ntortrustee inany sense
¢ Was His liability at most was to pay Sullivan so much money
v the i after having sold the ties and received the price thereof from the
livan purchasers as an ordinary debt but not necessarily the actual
made B noney received by him Conviction quashed
Such “
ackay 3 CONSOLIDATED PLATE GLASS Co. v. McKINNON DASH Co.
it j Ontario Supreme Court, Middleton, J. December 1, 1917 8. (
s logs h Damaces (§ 111 P—340) — Breacn oF coNtrRACT — Loss oF rroFirs—MEea
SURE OF DAMAGES
must Ordinarily the measure of damages for breach of contract is the loss of
" q profits that would have been made if the contract had been earried out;
direct the party damaged, must, however, do what is practicable to minimise
of his the loss
: AcTioN to recover $14,482.50 damages for breach of a contract,
at Sul- W The defendant company admitted liability, but said that the
s, Wis plaintiff company's demand was too large.
+ profit The plaintiff company entered judgment for the recovery of
( that damages upon the breach.
- intro- 1. F. Hellmuth, K.C'., for the defendant company.

ild pay
call it,

Mimbreron, J.:—The plaintiff is an incorporated com-  Middletwos,J
pany, dealing in glass. It is not a manufacturer, but what
me to i called a “fabricator;” that is to say that it takes glass

certain manufactured by others and ecuts it to the dimensions required

¢ basis, for particular purposes and grinds and bevels the edges.
is case) The defendant company carries on business at St. Catharines,
Services ind, among other things, manufactures parts of automobile

benefit bodies. At the time of the making of the contract in question,
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in May, 1916, the defendant company thought it had secured ar
order for the manufacture of wind-shields for the Chevrolet
automobile, but unfortunately it had not then a firm bargain
Acting upon this misapprehension of the true situation, it made a
firm contract with the plaintifi company to purchase 75,000 feet
of polished plate glass, to be cut to special sizes and shapes, for
use in the manufacture of these wind-shiclds, These pieces of
glass were comparatively narrow strips, approximately 9 inche
by 3515 inches

Plate glass is generally manufactured in large sheets, and if
these sheets had to be cut up to make these comparatively sma
pieces the price stipulated for would probably not have covere
the cost of manufacture; but in the cutting down of the origina
large plates for ordinary commereial uses there is accumulated in
factories and warehouses a quantity of strips of glass of different
sizes, and the small pieces of plate glass have not the same market
value per square foot as the large pieces, the value per square foo
in small pieces being less than 50 per cent. of the value per squar
foot of the large sheet.

Having secured this order, the plaintiff company went upo
the American market, where plite glass was searce and high
priced owing to the cessation of manufacture in Belgium by reason
of the war, but, fortunately for itself, secured a contract
for the supply of the glass required from the Toledo Plate an
Window Glass Company, which had a large quantity of sma
glass upon hand and was ready to dispose of it at a comparative
low price. The result of this bargain was that, if the contrac
had been carried out by the defendant company, the plainti

company would have secured a net profit of something like 28
per cent. upon its outlay, amounting to $11,482.50.

When the defendant company found that it had not secured it
contract with the Chevrolet concern, it immediately gave i
structions to the plaintifi company not to manufacture, and re
fused to give definite instructions as to the exact dimensior
required, as called for by the contract. To manufacture the gla
called for by the contract would have been absolutely suicida
it would have had no market value whatever, as it would be cut
to the dimensions required by the Chevrolet concern for it
immediate purpose; and would have been unsuitable for an
other purposes and probably unsuitable for the Chevrolet peopl

.
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themselves, as the exact dimensions of wind-shields used change
from year to vear. Negotiations followed, which T think were
conducted with absolute good faith on the part of both parties.
The plaintiff company did not desire to damage its credit in the
market by seeking relief from the contract with the Toledo people,
but placed the whole situation before them. The Toledo company
insisted upon its contraet, but suggested that the glass might be
marketed, andevery endeavourwas made by the defendant company
tomarket, but these endeavours came to nothing, although the mar-
ket price was advancing. The reason is not far to seek. The
defendant company failed to realise the large element of profit
arising in the way that I have indicated, and sought to market
this small glass at a price which would save it from loss, and was
naturally unsuccessful.

In the end, and after much delay, all this eame to nothing, and
the plaintifi company had to negotiate the best settlement it
could make with the Toledo company, and it finally abandoned
it= contract on payment of £3,000 cash. In this action, the
plaintifil company sues to recover the loss of profit and this
£3,000. The defence admits liability, but alleges that the plain-
tiffi's demand is unreasonable. Judgment has been signed for the
recovery of damages upon the breach—the damages to be assessed
it the sittings; and the hearing before me was the assessment.

There is no controversy as to the figures that have been given;
the contention is that there is no right to recover so large a sum.
Ihe liability for the $3,000 is not seriously disputed, but the
objection is to what is regarded as the abnormally large sum
claimed as profits, and T am asked to award, in addition to the
£3,000, only some fair sum to compensate for the loss of time and
trouble in connection with the transaction.

I think the case is one fulling under the fundamental principle
well explained by Lord Haldane in British Westinghouse Electric
and Manufacturing Co. Limited v. Underground Electric Railways
Co. of London Limited, [1912] A.C. 673, where he says (p. 689)
that, where there is a breach of contract, the first broad princip'e
1= that, as far as money can do it, the other party to the ~ontract
shall be placed in as good a situation as if the contract had been
performed, this being accomplished by the award of compen:ation
for the loss naturally flowing from the breach; this principle

4—40 p.L.R.
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being subject to the qualification that the plaintiff has cast upon
him the duty of taking all reasonable steps to mitigate the los
consequent upon the breach.

This is no new principle, and the law is stated in substantiall
the same words in the case of Roper v. Johnston (1873), L.R. 8
C.P. 167, where the earlier cases are fully reviewed, and it is stated
(pp. 177, 178) that, where there is a repudiation of a contract be
fore it has been carried out, the promisee may, if he chooses
treat the notice of intention to repudiate as inoperative, and await
the time when the contract is to be executed, and then hold the
other party responsible for all the consequences of non-performance
In that case, the contract is kept alive for the benefit of both
parties, and the repudiating party may if so advised, and not
withstanding his previous repudiation, perform it, and he may
take advantage of any supervening circumstances which would
justify him in declining to complete it. On the other hand, the
promisee may, if he thinks proper, treat the repudiation of th
other party as a wrongful putting an end to the contract, and may
at once bring an action for the breach; and he is then entitled to
such damages asg would have arisen from: non-performance at the
appointed time, subject to abatement in respect of any circum
stances which may have afforded him the means of mitigating his
loss.

These principles were applied to a case practically identical
with this in some aspects, In re Vie Mill Limited, [1913] 1 Ch
183, and, in appeal, ib. 465. There it was held that the loss of
profits was the measure of domages, but from what is said it i
plain that if the vendor had gone to expenses in getting ready to
perform his part of the contract he was bound to do what wa
practicable to minimise the loss, and could recover the amount
of this loss, so minimised. Here it is unquestionable that the
arrangement made with the Toledo company minimised the loss
for, if the goods had been manufactured as called for by the
contract, they would have been serap and waste material merely,
and the loss would have been many times the $3,000 paid for th
release from the contract.

In all aspects of the case I can find nothing to justify any reduc-
tion from the damages claimed. There will therefore be judgment
for the sums claimed and costs,
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FUGERE v. THE KING.
Erchequer Court of Canada, Audette, J. June 2, 1917

ExeroOPRIATION (§ ] C—140)—~CrowN GRANT —RESERVATIONS —ABANDON-
MENT—ADVANTAGES —COMPENSATION
In an expropriation by the Crown of lands held under a Crown grant
subjeet to a reservation in favour of the Crown of the right to retake tl
lands if required for public purposes, the owners are entitled to have their
rights duly adjusted without fixing the actual value of the rights remain
ing in the Crown under the grant and want of registration does not affect
the validity of the conditions or reservations.  Where expropriation has
been abandoned, but no legal rights are invaded and no damage suffered
compensation cannot be allowed; all advantages to the property by the
construction of a railway crossing are to be taken into econsideration in
estimating the amount of compensation

PETITION OF RIGHT 10 recover compensation in anexpropriation
v the Crown

Baillargeon, K.C., and F. O. Drouin, K.C'., for suppliants;
\lleyn Taschereau, K.C'., for respondent.

\voerTE, J.:—The suppliants, by their Petition of Right,
i a

certain piece or parcel of a beach lot, expropriated by the Crown,

seek to recover the sum of $50,000 as representing the value

for the purposes of the National Transcontinental Railway, at
Levis, P.Q., covering also all damages resulting from such ex-

propriation, including damages arising from the detention of the

¢ property during a few months together with all damages
resulting from the erection of a pier in front of the property, as
the whole is hereinafter more clearly set forth

On January 9, 1913, the Crown expropriated the whole lot,
No. 314, at Windsor Indian Cove, Levis, P.Q. This property is a
beach lot, lying between high and low water marks of the St,
Lawrence, and according to the original Crown grant contains an
area of 149,000 ft. more or less, —and according to the suppliant’s
title from their immediate auteurs, containg an area of 162,482 ft.,
more or less without warranty as to measurements,

Having expropriated the whole lot in January, 1913, the Crown
on May 13, 1913, abandoned the expropriation of the same and
returned the lot to its owners, the whole in pursuance of s. 23 of
the Expropriation Act.

Then on December 31, 1914, the Crown, by depositing plans

and deseriptions in the registry office, for the County of Levis,
expropriated 17,000 sq. ft. of the said beach lot No. 314—as shewn
coloured red on the plan filed herein as ex. “B.”

The Crown having erected a pier or “Fender Crib" opposite

Statement

Audette, J
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the northern boundary of the lot 314, but outside of the boundar
of the said lot and below low water mark, the suppliants clain
damages for such erection, contending that it interferes with tl
access to their property.

Therefore, the suppliants’ claim may be stated as follows, 1o
wit

1. For the damages resulting from the expropriation of the
whole of lot 314 which remained vested in the Crown between
January 9, 1913, and May 13, 1913, when it was abandoned an
returned to them. 2. For the value of the 17,000 sq. ft. expropri-
ated on December 31, 1914, and for damages resulting from such
taking. 3. For the damages resulting from the erection of the said
“Fender Crib" below low water mark.

The Crown, by the statement of defence, traverses all the
claims set up by the suppliants, denies any liability and makes no
offer of any amount of money in compensation for the said ex-
propriations, relying upon the Crown grant, under which this lot
left the hands of the Crown, whereby this beach lot No. 314 was
granted to the suppliants’ predecessors in title (auteur), on Jul
23, 1859, subject to a number of provisos and conditions, amongst
which the following is to be found, namely:—

Provided further, and we do also hereby expressly reserve unto us, our
heirs and successors, full power and authority, upon giving twelve months
previous notioe to our said grantee, his heirs or assigns, to resume for the
purpose of public improvement, the possession of the said lot or piece of
ground hereby granted, or any part thereof, upon payment or tender of pay-
ment to him or them of a reagsonable sum as indemnity for the ameliorations
and improvements which may or shall have been made on the said lot or
piece of ground, or on such part thereof as may be so required for public
improvements, and upon re-imbursement to our said grantee, his heirs or
assigns, of such sum as shall have been by him or them paid to our Con
missioner of Crown Lands for such lot or piece of ground or such part thereol
g0 required for public improvements; and in default of the acceptance by our
said grantee, his heirs or assigns of such sum so as aforesaid tendered, the
amount of indemnity, whether before or after the resumption of possession
by us, our heirs or successors, shall be ascertained by two experts.

No improvements or ameliorations have been made upon this
property as contemplated in the said letters patent.

Therefore, the Crown concludes that since a portion of this
lot is required for the purposes of the National Transcontinental
Railway, for the purpose of public improvement, no indemnity is
due the suppliants under their title for the land so taken.
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However, at the opening of the trial, counsel at Bar, on behalf
of the Crown, offered the suppliants the sum of $4,250 for the $17,-
000 sq. ft. expropriated, this amount to cover all damages resulting
from the said expropriations, and the damages, if any, for the time
the whole property remained vested in the Crown, under the first
expropriation, ete.

This offer, the suppliants, through their counsel, then declined
1o :M‘!'Q‘II'.

The expropriation is in the nature of a second invasion, the
Grand Trunk having already, for a long period, intersected the
property by its line of railway.

The question of damages resulting from the neighbourhood of a
railway with respect to this lot is to-day only one of degree, as
compared with the time when the expropriations herein were made.
There was a railway adjoining the property before the expropria-
tion, and there is one more to-day, and the owner over which one
railway has obtained a right of way is entitled to other and different
damages from a second railway expropriating land alongside the
first, the property having already adjusted itself to the first in-
vasion, Re Billings & C.N.O.R. Co., 15 D.L.R. 918; 16 Can. Ry.

1. 375; 29 O.L.R. 608 (reversed in 32 D.L.R. 351).

On behalf of the suppliants the following witnesses were heard
in respect of value and damages.

E. Lamontagne values the land taken at 15 to 20 cents a square
foot, stating it should not be too much for one who needs it; but
to give the property any value wharves must be erected. His
ittention being called to the proviso of redemption in the Crown
grant, he says that with such a provision the property is worth less,
He would not purchase. It is a great risk for a purchaser.

George Peters values the piece taken at 20 cents a foot and adds
that the remaining portion would retain the same value as before,
if there was a good crossing. He would not have bought with the
proviso, unless it had been for two or three years.

Eugene Trudel values the piece taken at 20 cents a foot; with a
crossing the damages to the balance would be greatly reduced.

Charles J. Laberge also places a value of 20 cents a square foot.

On behalf of the Crown, Robert H. Fraser, the right of way
agent of the Department of Railways and Canals, values the
Fugere property at 5 cents a foot. He bought the two adjoining
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lots at 5 cents a foot for the land, and $3 a yard for the wharf
adding 10 per cent. to that price and interest. He was offered «
property at Hadlow, 15 mile higher, at 215 cents a foot. He did
not take it because it was not opposite the Quebece landing of the
“Leonard.”

E. Giroux was offered the Bennett property at Hadlow
215 cents a foot, and values the Fugere property at 10 cents a foot
and he reckons the damages at 10 to 15 cents on the 17,000 feet
He further adds that the “ Fender Crib " is an advantage and not
source of damage.

A good deal of evidence was adduced in respect of a crossing
over the Grand Trunk Railway, and over the Transcontinents!
from the King's highway to the suppliants’ property. Some of th
sumption that such a crossing w:

witnesses even testified on the
impossible. Surveyors were sent to the locus in quo, with the 1
sult that the following undertaking was made and filed on beh:
of the Crown. This undertaking reads as follows, to wit :

I, the undersigned eounsel for the Attorney-General of Canada, in p
suance of 8. 30, Expropriation Act of Canada, hereby undertake to buil
give or eause to be built and maintain a erossing for heavy and small vehic
over the railway constructed on the piece of property taken from lot N
314 of the Cadastre of the City of Levis, Provinee of Quebee, the property
the petitioners and expropriated from the petitioners

The undersigned counsel, Alleyn Taschereau, further underta

build. eause to be built and maintain said erossing over the branch of t
Transcontinental Railway, constructed on the south part of said lot N
314, and over the main line of the Grand Trunk Railway Co. to the pub
wdar

roac a8 shewn on a plan attached to the present document, and in ae
with the regulations of the Railway Aet

This crossing, as explained by witness Dick, is of a length of
170 ft., with the following grades: From the King's highway fenc
to the centre of the Grand Trunk, for 16 ft., there is a grade of on
foot in 8.07; then it is level for 8 ft. Thence it falls one foot in 50
for a distance of 13 ft. Then it is level for another 8 ft., and thenc
falls one foot in 10 for a distance of 125 ft. All of this appears cn
planex. “D."”

Such a crossing is a great boon to the property, since it assures
a good crossing over the two railways, and gives a perfectly good
access to the balance of the suppliants’ property. Not only does
it reduce the damages, but it is an advantage to the suppliants in
respect of the balance of the property.
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It is true that the only question put to the witnesses who were
asked to testify in respect of the value of this property, that their
tention was only called to the proviso of redemption by the
(‘rown, as mentioned in the grant; but on looking over this Crown
grant, it will be seen there are a number of other conditions and
reservations therein wentioned which would certainly go to again
reduce the market value of that property, looked at with such a
title. Indeed, on looking over the grant, it will be seen, among
other things, that it is made subject to the express conditions of—1,
building, and erecting and maintaining wharves upon this beach
ot within three vears, 2, in default of ereeting such wharves, an
wlditional vearly rent would becone due. 3, in default of main-
taining wharves in certain cases—exception being made when the
property is used for storing logs— the land reverts to the Crown and

the grant becomes void. 4, the grant is further subject to any

ight any previous grantee of the land in rear of said beach lot may

have. 5, it is also subjeet to the delivery of the necessary ground
for a 36 ft. width road on the whole length of the beach lot. 6,
subject furthermore to the rights, privileges and easements or servi-
tudes of a railway company more particularly provided by 13-14
Viet,, ete

All of these conditions and reservations are in addition to the
proviso respecting redemptic n, and there is no evidence as to wheth-
er the original grantee, or his suecessor in title, ever paid this addi-
tional rent or whether or not such additional annual rent ever be-

e due and what use was made of the property

I'his property was sold by the sheriff on February 14, 1801, to
the Fabrique de St. David de I'Auberiviére, for the sum of $195,
mder the usual legal title in such case wade and provided by the
Code of Procedure

Cn August 10, 1912, the said Fabrique sold to the suppliants the
sarce property for the sum of £25,000, of which 87,500 were were
it that date paid—the balance, bearing interest at 57¢  ismade pay-
ible on demand upon 3 months’ notice.

Therefore the suppliants in August, 1912, bought the whole of
the property at a figure of about 15 cents and a fraction of a cent,
or between 15 and 16 cents a foot. The suppliants are manufactur-
ers of men's clothing, and it is testified they had so bought to sell

to a lumbering company for which they were promoters.  And «ne
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of the suppliants heard as a witness testified they never used the
it yields them nothing, and never did yield them any

propert y
it bought a property at

revenue. The company was formed and
Cap & la Madeleine.

The suppliants did not have the property long
they were troubled by expropriation

in their hands

before, as we have seen
However, there is not on the record any clear and direct evidence
that their scheme, as promoters, did actually suffer therefrom
and there is no such contention in the suppliants’ written argument
bought, at a figure

Whether or not the suppliants, when they

between 15 and 16 cents a foot
ever sell that property to their company at a profit, is not in evi

contemplated, as promoters, t«

dence; but what is quite certain they purchased at a higher figure

than property was held in the neighbourhood, as established by the
respondent’s evidence—and, after all, there is no more cogent
evidence than the evidence of sale of property immediately adjoin
ing the property in question and of the same nature

I'he suppliants’ evidence, as a whole, would not justify any mor

than 15 cents a foot. Even some of {ne suppliants’ witnesses whe
after fixing a value of 15 to 18 cents upon the property, wher
their attention was being called to the proviso of redemption in the
Crown grant, said they would not purchase with such a title
At the date of the expropriation, the property, with the condi
tions and reservations enumerated in the Crown grant, woul
hardly be worth 15 cents a foot, the price paid by the suppliant
n 1912. Could it be explained from the fact the Fabrique sold te
the suppliants with covenants? It may, however, be a fair price
for the small piece taken in 1914, as the sale of a small piece alway
commands a somewhat higher price than where the sale is made fo
a large one or for the wholc property
The Crown did not choose to exercise this right of redemptior
under the grant, but proceeded under the provisions of the Ex
propriation Act, therefore the value of the property is to be deter
mined with reference to the nature of the suppliants’ title. Sam
son v. The Queen, 2 Can. Ex. 30; Corrie v. MacDermott, [1914] A.(
1056; Stebbing v. Metropolitan Board of Works, L.R. 6 Q.B. 37
Penny v. Penny, L.R. 5 Eq. 227, at 236, It is also a right which i
still alive and which the Crown could exercise with respect to the

balance of the property.
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For the reasons mentioned in the case of Raymond v. The King,
16 Can. Ex. 1 at 5, 20 D.L.R. 574, the suppliants are found en-
titled, under their petition of right, to have their right duly ad-
justed herein, without fixing the actual value of the rights remain-
ing in the Crown under the grant.

Now it is contended on behalf of the suppliants that the provisos
containing the conditions and reservations in the Crown grant are
of no effect for the want of registration, in the registry office, of
their Crown grant. This appears to be a mere forensic assertion
in face of and contrary to a clear text of law, as enacted in art. 2084
of the C.C, 1 cannot read such meaning in this statutory enact-
ment, This art. 2084 must be read in its plain grammatical sense,

without restriction or addition. And s s0 well said by Mignault,

ol. 9, p. 195, Droit Civil Canadien
C'est I'ancienneté de ces titres qui les a fait exempter de la formalité
de l'enregistrement.  D'ailleurs, personne ne songerait i les contester.

And Langelier, Cour de Droit Civil, vol. 6, at p. 324, says

Les titres originaires de concession d'un immeuble sont exemptés d'en-
registrement, parce que tous ceux qui acquiérent des droits réels sont au
droit du concessionnaire primitif, et qu'ils n'ont point d'interét i invoquer le
wit d'enregistrement

See also Corp'n. of Quebec v. Ferland (1888), 14 Que. LR, 27

If the original title need not be registered, how ean it he con-
tended that the charges, or conditions and reservations in favour of
the Crown, be subject to such registration? The title is but a unity
i the right of redemption and other conditions and reservations
form part of the title, which is in its very essence an original title

from the Crown, and which is indivisible in that respect. There is

no more necessity under the law as enacted, to register in one case
than in the other. And, indeed, are not most of these grants mad
under some reservation or another? Under the luw as it stands, the
the maxim caveat emptor obviously applies and the prospective
purchaser is, under art. 2084, put upon his inquiry to ascertain
what the original Crown grant contains. He has construetiy
notice under art, 2084, and he should search his title. If he does
not do so, he has but himself to blame.

Moreover, the Crown, under the grant, retained real rights upon
the lot No. 314, and these rights still form part of the publie domain,
and are clearly set out in the grant and are imprescriptible, The
Crown could grant an absolute title, but it chose in this case not to
(o so—it retained certain rights in the property.
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These rights so reserved to the Crown under the grant are im-
preseriptible, since they form part of the public domain; and they
do form part of the public domain, since the land in question comes
within the ambit of art. 400 C.C.—* Banks, sea-shore, lands re-
claimed from the sea, ports and harbours,” and are as such considered
as being dependencies of the Crown domain—and ss such, under
arts. 2212 and 2213, they are imprescriptible—the property being
in a public harbour, and a part of the shore or bank of a navigabl
river—nullum tempus occurit regi.  Moreover, the reservation
condition or provision in the grant are rights in the Crown whicl
form part of the public domain and as such are not subject to pre
seription.  Lachapelle v. Nault, 6 Rev. de Jur. 3, and statutes of
limitations are not binding without apt language therefore in the
case of the King.

How could prescription run? The grantee and his successc
in title were always rightly and legally in possession under th
terms and tenure of the grant, and there was never any advers
possession.  Coppin v. Fernyhough, Bro. C.C. 291, 20 E.R. 150

It is further contended that the sheriff’s sale in 1891, to the
Fabrique, the suppliants’ direet auteurs, has discharged the prop
erty from all real rights, under the provisions of art. 781 of C.C".P
and that therefore the reservation mentioned in the provisos of th
grant have been discharged. With this contention I cannot agrec
This art. 781 must be read in the light of art. 2084 C.C., and, mor
over, the sheriff's sale, as usual, only transferred and conveyed 1
the purchaser the rights to the property which the judgment debt
might have exercised. Therefore the sherifi’s sale only conveyed
such rights which originally were mentioned in the grant when the
property left the hands of the Crown, under the conditions and
reservations therein mentioned. Nothing but what left the hands
of the Crown under the grant was or could be sold by the sherif

Pigeau, 2nd ed. vol. 2, at p. 145, says

I'adjudication definit ve ne transmet a I'adjudicataire d'autres droi
a la preprieté que ceux qu'avait le saisi; si done il n'etait pas propriétair

ou 8'il ne I'était qu'en partie, ou sa propriété etait conditionnelle, résoluble ou
grevée d'usufruet, 'adjudicataire ne serait propriétaire ou ne le serait ¢
comme 1'était le saisi.

Coming now to the fixing of the compensation. There is a
claim made for the time the whole lut 314 remained vested in the

Crown, that is, between January 9, 1913, and May 13, 1913, when
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the Crown abandoned and returned the same to the suppliants
['he Crown derived no benefit from the expropriation and did not
interfere with the possession of the lot. This property never
vielded any revenue to the suppliants, and there is no evidence of
any damage suffered by them during the interval in question.
Such a elaim does not lie in tort, and does not arise out of the viola-
tion of a legal right or a contract. There was no invasion of any
ase of The King v

Frontenae Gas Co., 15 Can. Ex. 438, affirmed, 51 Can. 8.C".R. 504,

legal right. For the reasons given in the ¢

24 D.L.R. 424, no compensation or damages under the present
circumstances can be allowed.

The evidence upon the question which may result from the
‘Fender Crib,"” although meagre, is controverted. Some witnesses
say it is a source of damage, and others say it is an advantage
I'he Crown has dredged to the east of the erib, which is obviously
an advantage to the suppliants’ property. Counsel for the Crown,

in his argument was willing to allow 8500 for the same. No doubt

¢ Crown could not derogate from its grant and erect a pier or
wharf in the immediate front of the suppliants’ property without
due compensation.  North Shore B. Co. v. Pion, 14 App. Cas. 612,
and Lyon v. Fishmongers' Co., 1 App. Cas, 662
It is not the value of the full fee, the whole interest in these
17,000 feet which has been expropriated by the Crown, that has
to be ascertained; it is the value of the interest in this land which
s vested in the supplis

nts at the date of the expropriation. There
is o separate and distinet interest in the land which is not vested
in the suppliants as controlled by their title with the conditions and
reservations in question.  What is the value of that interest held

v the Crown it is herein unnecessary to ascertain; but, what has
to |

title, at the date of the expropriation, and the court, acting as a

e determined is the value of this land under the suppliants’

iry, must decide,

In order to arrive at the value of the land taken, all the circum-
tances above mentioned, which it is unnecessary to repeat here
must be taken into consideration. And, in view of the fact men-
tioned several times, by the witnesses for the suppliants, that their
valuation was on the assumption it was impossible to establish a

proper crossing, it must be found that a very good crossing has been

given the suppliants, not only over the Transcontinental, hut also
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over the Grand Trunk, and that the Crown is for all time to main-
tain the same. That is a very great advantage to the property
as a whole, which under the provisions of s. 50 of the Exchequer
Court Act, should be taken into consideration. This piece of land
was expropriated in January, 1914, and the evidence shews there
was no difference in the value of that property in 1913 as compared
to 1914.

The taking of this strip of 17,000 ft., alongside the Grand Trunk
Railway right of way, is no detriment to the halance of the property
under the circumstances. Before the expropriation the tide came
up to the Grand Trunk Railway embankment, and since the ex-
propriation of these 17,000 ft., which were formerly submerged at
high tide, the Crown has erected an embankment for the railway and
given the crossing. If the balance of this property is to be used for
warehouse, industrial or other purposes, the fact of having access
to an additional railway is another advantage to the property.

If 16 cents a foot were allowed for the part taken it would
amount to $2,720, and if the amount of $500 suggested by counsel
is allowed in respeet of the ** Fender Crib,”” that would give a total
of $3,220, leaving a large margin still hetween that amount and the
offer by the Crown of $4,250, which was made before the under-
taking for the crossing was filed.

The suppliants are in any event entitled to their costs, the
Crown having made no offer by the statement in defence. They
would also be entitled to costs even if they did not aceept the sum
of $4,250, at the opening of the trial, because at that time the
Crown had not offered the undertaking to build and maintain the
crossing, which crossing of itself is of very great value to the sup-
pliants’ property. I am, however, of opinion to fix the compensa-
tion at the sum of $4,250, the unaccepted offer made by the
Crown, but in order to make the compensation more liberal under
all the speeial circumstances of the case, 1 will allow the 1097 for
the compulsory taking, making in all the sum of $4,675.

Therefore, there will be judgment as follows, to wit:—

1. The lands expropriated herein, namely, the 17,000 sq. ft.
taken from the beach lot No. 314, are declared vested in the Crown
from December 31, 1914. 2. The compensation for the said land
so taken is hereby fixed at the sum of $4,675 with interest thereon
from December 31, 1914, to the date hereof. 3. The suppliants

40 D.L.R.
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are entitled to be paid the said sum of $4,675 with interest as above
mentioned, upon giving to the Crown a good and satisfactory title
free from all hypothecs, charges or incumbrances whatsoever,
1. The suppliants are further entitled to the performance and ex-
ecution of the obligations on behalf of the Crown, set forth in the
abovementioned undertaking. 5. The suppliants are further
entitled to their full costs, Judgment for suppliants.

CLAVELLE v. RUSSELL.

Saskatchewan Supreme Court, Appellate Diwvision, Haultain, C.J.S., Newlands,
Lamont and Elwood, JJ.A.  March 27, 1918

Vespor AND PURCHASER (§ 1 B—3)—AGuErMENT 10 sELL LAND—CONSID-
ERATION—HOLDER FOR VALUE ~CHEQUE
To agree to a sale of land upon receiving the eheque of the agent who
brings sbout the sale good consideration for the cheque, and the
vendor of the land is a holder of the eheque for value

ArpeaL from a judgment of a District Court Judge dismissing
an action on a cheque given in payment of land agreed to be pur-
chased and allowing a counterclaim for commission. Varied,

T. D. Brown, K.C., for appellant; B. D. Hogarth, for
respondent.

Haverany, CJ.S, and Newrasps, J.A., concurred with
Frwoon, J.A.

Lamont, J.A.——The facts of this ease are practically undis-
puted.  The plaintiff is the registered owner of the 8, 15 23-18-1
W2nd, and the defendant is a real estate agent.  Prior to October
7, 1916, an arrangement was entered into between the parties
hereto, by which the defendant was authorized to sell the plain-
tifi’s half-section. The plaintifi was to get £18 per acre, clear,
with a cash payment of 8500, and the balance at $700 per annum,
and the defendant was to have all over and above that price as his
commission.  The defendant found one Peter Morrison, who agreed
to buy at $6,450, and on October 7, 1916, the plaintiff, defendant
and Morrison met and an agreement of sale was drawn up and
exceuted.  As soon as the papers were ~|unw|, the defendant drew
hi= own cheque for $500, the cash payment, and handed it to the
plaintiff, saying: “Here is my cheque.” Morrison and the
plaintiff each took away one copy of the agreement of sale.  The
plaintiff, knowing that the defendant’s cheque was good, imme-
diately paid it over on an account which he owed. Two days
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later, the defendant telephoned him and said that he could not
finish his deal with Morrison, and asked plaintifi to hold the
cheque. The plaintifi said he had already transferred it.  The
defendant then stopped payment of the cheque at the bank on
which it was drawn. When the cheque was presented, payment
was refused and it was returned to the plaintifi. The plaintifi
then brought this action on the cheque.

The defendant denied liability on the cheque, but counter-
claimed for commission on the sale. The Distriet Court Judg
held that the cheque was a voluntary payment made by the
defendant, and, having been countermanded, the plaintifi had no
right of action on it. At the same time, he allowed the defendant
8640 comrmission on the sale,

If the defendant i= entitled on the counterelaim to his com-
wission, it ean only be upon the basis that the plaintiff accepted
his cheque as the cash payment to be made by Morrison.  Morri-
son had no money of his own, and, unless the defendant’s cheque
was given and received as Morrison's cash payment, the defendant
never found a purchaser ready and willing to buy and put up «
arned his commission

cash payment of $500 and therefore never
On the evidence, there is no doubt whatever that the cheque wa-
given and received as the eash payment, and the deal was closed
on that basis, Neither is there any doubt that the reason th
defendant countermanded payvment of the cheque was becaus
Morrison subsequently refused to secure him in the way he thought
he should be secured for this 8500 cheque.  Under these cireum
stances, is the defendant liable on his cheque?

The two cases on which the trial judge based his judgment are
in my opinion, clearly distinguishable.

In Cohen v. Hale, 3 Q.B.D. 371, the railway company owe!
Hale a certain sum of money, for which they gave him a chequ
After giving the cheque, but before it was presented, the plaintifi
served a garnishee order on the railway company. The company
immediately countermanded payment of the cheque. It wa
held that, having countermanded payment of the cheque, th
state of account between the company and Hale was the same a
before the issue of the cheque, and there was therefore an existing
garnishable debt,

Elliott v. Crutchley, [1903] 2 K.B. 476, is to the same effect

40 DLR.
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Poth these were cases f the countermanding of a cheque given on
ecount of an existing ooligation between the parties.  That, how-
ever, is not the ease here.  The cheque in question here was not
given on account of any obligation on the part of the defendant to
the plaintiff. It was a payment made on account of Morrison’s
lability ynder the agreewrent of sale then being completed.  With-
out the cash payment of 8500 there could have been no concluded
agreement.  The consideration for the defendant’s cheque was
the completing of the agreement by the plaintiffi. It was the
intention of both parties that the property in the cheque should
pass to the plaintiff.  The plaintifi was, therefore, a holder for
value
In McLean v. Clydesdale Banking Co., % App. Cas, 95, one
Cotton had overdrawn his account with the banking company.
He saw one MeLean, who agreed to give him his personal cheque
on the Bank of Seotland for £265, to assist in covering the overdraft
MeLean gave his cheque to Cotton, who paid it into the banking
copany, which eredited Cotton with the amount, thus reducing
< overdraft.  Before the cheque in the ordinary course of bhusi-
< reached the Bank of Seotlund, MeLean had countermanded
ment.  The banking con pany sued MeLean on the cheqgue
vas held they were entitled to recover, on the ground that the
cre holders for value.  In his judgmeent, in appeal, Lord Watson,
p. 113, said

I think that in law the position of the appellant is the same as if he had

to the bank and had there undertaken to pay and had professedly paid
erdraft with his cheque, handing it across the eounter to the banl
I am of opinion the principle there enunciated applies here
Morrison owed the eash paynent of $500. In payment of that,
the defendant handed his cheque to the plaintiff, who took it as
the eash payment. He thus became a holder for value. As
gainst a holder for value a cheque is not revocable.  Er p. Rich-
19 Ch. D. 409,

Ihe judgment on the counterclaim was appealed against on

the ground that the commission was not payable until the plaintiff

d received his 818 per acre.
On this point, the evidence of the plaintiff himself leaves no

doubt in my mind as to the correctness of the judgment. After

the papers were signed and the cheque given, the defendant spoke
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of his commission and the plaintiff asked him when he wanted

(40 D.L.R

The defendant answered that any time would do, that he w

going to Whitewood. The plaintiff told him when he came ba
he would settle with him
The evidence is wholly that of the plaintiff, because the defen
ant was not present at the trial On ecross-examination 1t
plaintifi’'s evidence was as follows
I did not know what he meant by settling with me and as soon as 1 |
1 chanee 1 asked him what he meant.  He said, he sold the land for $20
$2 an acre is coming to me and 1 said “ When do you want it?"" and he said
time at all will do for me to pay hin I told him when he came back 1
settle with him for thi I owed him £2 an acre for commission. [ told |
I could not pay him this until I got payment on my land
Re-examined by his own counsel, he said
After agreement signed I asked defendant what he 1 t by settler
and he said “1 got you $20 an acre, $2 more tha wanted. | should
then $2 an acre for myself” and 1 said “ Ho vant to fix it He
Next time 1 come in we setth \ | Y h cas I
could not pay until I g e he said *All 1 il 1
settlement next time I come to Whitewood
On his examination for discovery he il Well, I don't
him anything until 1 get my payment next fall At the t
however, he said this statement w 1 mistake
There is no question as to the construction which should
placed upon the contract if all that appeare | had simply been t
the plaintiff was to get S1I8 per acre and that the defendant
to have the balance he obtained over and above that sum y
such a case, no commission would be payvable until the plair
received his I8 per acre But the above evidence, to my n
shows conclusively that it was not the understanding of the part
that the defendant should wait for his commission until the plai
received $18 per acre.  The trial judge found as a fact that
commission was due when the e was completed, although tl f
3
Vas some discussion to extension ol time lor payment unti
fall. The evidence, 1 think, amply warrants the finding of 5]
trial judge, and it should not be disturbed 4
I'he appeal, therefore, in my opinion, should be allowed
costs: the judgment below set aside, in so far as the plaint
, : : i
laim is concerned, and judgment entered for the plaintiff fo
anount of the cheque, with cost The parties to have a rig

ol set ol

SR
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nted it Erwoon, J.A.:—I agree with my brother Lamont that the
he w plaintiff is entitled to judgment for the amount of his elaim against 8.C
e the defendant, with costs, including the costs of the appeal. I, Cpavews
however, cannot bring myself to the same conclusion that he R "”
] 148
defen has come to with regard to the counterclaim. The evidence, to
, ; Elwood, ] A
ion t! v mind, elearly shows that, prior to the actual signing of the agree-
A .
3 pent of sale between the plaintiff and Morrison, the only arrange-
as 11 : ent entered into between the plaintiff and the defendant with
$20 u b ! \ " p \ p ‘ v =
cspeet to commission was that the plaintifi was to get 18 an
» said ’ '
= 1 clear, and that the defendant was to get anything that the
told | nd sold for over that sum.
+ Evidence was given at the trial of a conversation that ook
£ e after the signing of the agreement of sale to Morrison, in
3 .
ettlenn l hich it was suggested that the plaintiff would make a settlement
'“;“'“" A i the commission next time he came to Whitewood
es i .
I sai i I'o my mind, that conversation has no bearing upon the case
ill mal § 11 the plaintiff, at that conversation, had definitely promised to
; next day it would not, in my opinion, make him liable to pay
on't 0 ‘{’ next day.  We have to look to the bargain the parties made as to
he tri - nmission prior to the completion of the sale, and the evidence
‘ 1 !
* that bargain shows that nothing was said as to when the com-
hould /] ion <hould be ]\,-I'l‘
wen t : he ease, to my mind, comes clearly within what was held by
dant v i Court of Appeal in Manitoba in Chalmers v. Machray, 26
aum. | 8 D.LR. 529 (affimed 55 Can, 8.C.R. 612, 39 D.L.R. 396), and in
 plaint é opinion the counterclaim should be dismissed with costs
ny mi Judgment varied
In'iml‘ —
: b
e plain CITY OF CALGARY v. DOMINION RADIATOR Co. CAN,
that ] Court of Ce Sir Charles Fitepairick, C.J., and Da S G
ugh the - Idington, Duff and Ang IJ. November 28, 1917
until t { 8 ENs (§ 1= —Mecuaxies’ Liex Acr (A AMENDMENT
s of the 1908 —CONSTRUCTION
ng - | rder to enforee & mechanic or materialman’'s lien under
" he Alberta Mechanies' Lien Aet, 5. 32, as mmended in 1908 notice
- ting of such lien and of the amount thereof ™ must be given to the
ywed ) person having superintendence of the work on behalf of
plainti e
Lff for

\reeaL from the judgment of the Appellate Division of the
ve a rght & Supreme Court of Alberta, 35 D.L.R. 410, 11 A.L.R. 532 sub. nom.
: ) on Radiator Co. v. Payne, reversing the judgment of
g 10 v..w

Satement,
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(;AN' Harvey, C.J., at the trial, and maintaining the plaintifi's delay runs is ne
8.C action. Reversed, md exigible
o —— The respondent’s action was brought against the appellant ceased to plaee
( “'l'"““ to enforee a lien under the Mechanies” Lien Act of Alberta, re- pends on the fa
Domixiox  corded against property owned by the appellant on which a There can |
Rapiator
Cao

building known as the “Children’s Shelter " had been constructed authorities gav
oo The respondent had supplied for this building the steam boiler Children’s Shel
and radiators necessary for a heating system and a pumping the installation
equipment. which the heati

The principal issue submitted by the appellant is that res- dug, and the st
pondent’s elaim was barred by failure to give written notice as company befor
required by s, 32 (as amended in 1908), of the Mechanies” Lien o matter of fac
Act of Alberta. The respondent contends that s, 32 is merely 14, 1014, at whi
a provision made to proteet an innocent owner from having to The one syste
pay money a second time; that the lien given by .4 of the Act ha~ the heating sy
its commencement as soon as the material is furnished, and that system. As on
I hoilers wit

when fyled, such lien is an encumbrance upon the land. an

The trial judge held against the respondent, and dismissed Although ti

the action; but, on appeal, the Supreme Court of Alberta unani- the parties ha

mously reversed this decision. and supply of

F. E. Meredith, K.C'., and €. F. Adams, for appellant; . S heat the buildi

Robertson, for respondent. the punrp was

Fitzpatrick,CJ I
Mechanies’ Lien Act, as I read it, the materialmen and labourers that, as found

acquire, from the moment that the material is furnished or the Tharle, 24 0.1

rrick, C.J. (dissenting):—Under the terms of the difficult to rea

labour performed (s. 4), an interest in the contract price limited contract of wl
to the sum actually owing to the person entitled to the lien (. 8) cution."”
which interest cannot be for any greater sum than the owner has Onee that ¢
agreed to pay by his contract (s, 19). The lien to secure that then, 1 think,
interest becomes effective upon registration ander s, 2 (g) and was filed witl
(k) and =. 41 of the Land Titles Act. delivered in D
But the appellants contend: 1, that the elaim of lien was defective; and
filed too late: and 2, that the claim was barred by reason of the the manufactu

failure to give written notice, 8, 32, as amended. contractor, he

Dealing with the first point. 1 find that <. 13 of the Aect It (the pumj
fixing the time within which the materialman’s lien must he filed, jammed and whe
provides that the lien shall cease to exist on the expiration of 35 was mailed to yo
days after the claimant has ceased from any cause to place o It was not unti
furnish the material. In other words, the date from which the and the lien w

e R ——
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delay runs is not that from which the purchase price becomes due
md exigible but from the date at which the materialman has
ceased to place or furnish the material, and that, of course, de-
pends on the facts of each case
There can be no dispute about the facts here.  When the city
authorities gave the order to supply the heating system for the
Children’s Shelter in July, 1914, they had then in contemplation
the installation of a pumping system to supply the water without
which the heating system could not be operated. A well was then
dug, and the subjeet of a pumping system was discussed with the
company before they supplied the radiator for the heating. As
matter of fact, the pump was actually ordered about November
14, 1014, at which date the radiator an:d boiler were being installed
Ihe one system was necessarily complementary of the other
the heating system could not be operated without the pumping
tem. Az one witness observes, “it is difficult to use radiators
I boilers without water.”
\lthough the material required was ordered at different time
the parties had in contemplation from the outset the purchas
supply of a complete set of pumps, boilers and radiators to
heat the building by hot water. This explains why a price for
the punrp was obtained from the respondent at the outset, It i
flicult to read the evidence without coming to the conclusion
that, as found below, there was what Boyd, C., calls in Morris v
Tharle, 24 O.R. 159, at 164, “one entire prevenient governing
contract of which the respective deliveries are merely the exe-

cution
Onee that conelusion was reached by the Appellate Division,
then, T think, there can be no doubt that, as found, the eclaim
was filed within the delay (en temps wtile). The pump was
delivered in December, 1914, but when tested it was found to I
defective; and in February the shaft and wheel were returned to
the manufacturer.  In a letter written in February, 1915, by the
contractor, he sayvs
It (the pump) was running about five minutes, when the pinion becanme
med and when they stopped the machine it was all chewed up the way it
s mailed to you
It was not until March, 1915, that a complete pump was furnished

I the lien was filed on April 1, 1915, well within the statutory
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delay. Idington, J., in the case of Day v. Crown Grain Co
39 Can. 8.C.R. 258, at 263, says:—
The test question here is whether or not the appellant could in law has

sued on the 20th April and recovered from Cleveland as for a complete contra
I am of opinion he could not. Trifling as the parts unfinished were, the part

Those am

various sub-s
determine th
liability is lis
paying, in such a case, was entitled to insist on the utmost fulfilment of tl
act and to have these parts so supplied that the machine would do it

was served; |
cont
work.,

Now, dealing with the second objection to the effect that th

\et does not
It does not ir

claim is barred by reason of failure on the part of the materia service of a
man to give notice in writing. By supplying the material, an e to gi
I'he Aet say:
No lien

than the su

The notic

interest or lien on the money in the hands of the owner is acquired
by the furnisher, and by registration that lien beeomes, under tl
Land Titles Act, an incumbrance on the owner's title to the lan
g0 that under the provisions of the two statutes the furnisher « but merely t
material acquires, by registration in the Land Titles Office, « for his intere
Whatever

Anglin, J., said in Travis v. Brakenbridge (unreported). [Se enacting the
2 A.L.R. 71; 43 Can. 8,C.R. 59.] * Registration may be deem:
notice to the owner.”

In this case, the materialman not only registered his clais

incumbrance on the owner’s land for the price of his material,

to me obvioy
teet the cont

for by the by
but also gave actual notice to the owners through Sylvester, the general con
representative on the work, that he looked directly to the fun lien under th
for the payment of his claim. There is nothing in the statu! lien the own
that requires him to do more than to register his lien to acquit terms in whic
this incumbrance; and, as Mr. Robertson argued here, there The appe:
nothing in the statute which states that the interest in the fun! Davies, J
8o secured by an incumbrance on the land ceases to exist or that IpINGTON

the incumbrance on the land is discharged, if a notice in writing taintaining
der the All
vl’}ll' l?’ll\

is not given under s, 32. That section, as it formerly stoc
read as follows:
No lien shall attach so as to make the owner lisble for a gre >
question of wl
Bank of Briti
* with the
sum than the sum owing by the owner to the contractor at the time of the contractor), r
ceipt by the owner or person having the superintendence of the work on be The Bank
of the owner of notice in writing of such lien and of the amount thereol | from the
which may become owing by the owner to the contisctor at any time = engineer on
lumbing, ¥
The section was amended in 1908, 1 strongly suspect, beeau r; and the
of the judgment of the Alberta appeal court in Travis v. Brack: « any 'i]-‘"
- = hanies' Lie
bridge, which condemned the owner to pay twice over.

sum than the sum owing and payable by the owner to the contractor.
As amended it now reads:
Nolien . . shall attach so as to make the owner liable for a gre

sequent thereto while sueh lien is in effect
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Those amendments, especially in view of the conditions in the
various sub-sections, were intended not to effect the lien, but to
determine the amount for which the owner would be liable. His
liability is limited to the amount due at the moment the notice
was served; taken literally, that is all the language means. The
\ct does not say when the notice should be served to be effective.
It does not in terms make the validity of the lien depend upon the
service of a notice in writing upon the owner, nor does it say that
failure to give notice discharges the encumbrance on the land.
Ihe Act says merely (s, 32):

No lien . . shall attach so as to make the owner liable for a greater

than the sum owing by the owner (o the contractor

I'he notice is not intended to affect the validity of the lien,

it merely to determine the extent of the owner's liability, and
or his interest only.

Whatever may have been the purpose of the legislature in

enacting the amendments to cl. 32 as it origina'ly stood, it seems

to me obvious that the notice in writing was not intended to pro-

t the contractor or his assignee. The construction contended

lais ' for by the bank would, in the circumstances of this case, give to

the ' general contractor a ]ll'vfrl'vnwv over the materialman who had a
 fw en under the statute for the price of his material, and of which
tatu . hen the owner had particular notice, as is evidenced from the
equi B terms in which the receipt taken from the bank is drawn.

T A he appeal should be dismissed with costs

» fur .‘ Davies, J.:—1 concur in the opinion stated by Anglin, J
v that IpinGron, J. (dissenting) :—This is an appeal from a judgment
vriting mauintaining a claim of respondent to enforce a lien for material,
ston i inder the Alberta Mechanies' Lien Aect,

e only serious difficulty I find in the case turns upon the
tion of whether or not a transaction between appellant and the
vank of British North Ameriea (which, as assignee of the contrac-
with the city, admittedly stands in the same position as the
ntractor), represented by an instrument which reads as follows,
e Bank of British North America hereby acknowledges to have re-
| from the City of Calgary 81,457.95, the balance due as certified by the
engineer on the contract between Grant Brothers, Limited, and the eity
lumbing, heating and water supply in connection with the Children's

r; and the bank hereby undertakes and agrees with the City of Calgary
it any claim shall be made and established against the eity under the

beca

racl
rac wies’” Lien Aet under said contract not exceeding the said sum of
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$1,457.08, the same shall be paid by the said bank, and if any action is brought 8. 82:—No
8 C. against the city to establish any such lien the bank will either pay the amount labourers, shall
claimed, or, at its own costs and charges, contest said claim and indemnify the sum owing
asioned thereby not exceeding the the owner or pel

Crry oF the city against the same and any costs o
CaLGany amount hereinbefore mentioned —the eity on receipt of said elaim, or on being ol notice in wri
served with any proceedings in Court, to notifly the bank thereof come owing by

1
Dosinion
- Dated the fifth day of May, A.D. 1915 while such lien

Raviaron
Co is clear evidence of payment absolving appellant from all liabilit, inasmuch as

ldington, 3. under the Act. flen never att

There is no evidence, unless it be the admitted fact that the That has
said sum of money was paid to the bank, of how or why the ap was a writter
pellant should be held to have so paid, in face of the clearest guage of the
evidence that both the appellant and the bank knew, at the tin. That is m

make the owne

of said payment, that the respondent had duly registered the lien
the

contractor |

under the Aect, now \n‘nghl to be ¢ II|(||‘( ed. . ‘ Subondits &1
There were two fairly arguable points of law which may havi )

y v What doe

been present to the minds of those concerned relative to the right ol
OWES, the en

of the respondent to maintain the lien so registered as to any part ion i
» aada a ac
or at all events as to the larger item, of the claim.

It has been stoutly contended throughout, first, that the lie

paid in adva
E R ; to attach un
was registered too late to be effective, and secondly, in any event esial
a

that the first item of the account had been delivered and for a short It is not t

. = oy

time in use, two months or so before registration of the lien.
requirement

I agree for the reasons assigned in the julgment of Beck, J It may by

in the court below, that the account was, under the circumstane the statute
in question, of that continuous nature and in relation to the sams incline to ag

work as to render the lien under s. 4 of the Aet valid if register ih a doub

within !
by reason of the inefficieney of the machine which constituted th It can, in

y days from the completion of the entire work and th ought, in the

second item thereby needing a substitution of one of its parts questions of 1

that the time for registration only began to run from a date clearly the operation

within 35 days preceding registration. to, as all the
Were these the only questions which confronted the appellant tances,

and the bank and were present to the minds of those concerned To insist

R

=

in franring the above mentioned instrument? If so, then there ippellant, ha
an end of the appeal. the most uny

But in the absence of any evidence, we are left to conjectur of unjustly di
or to draw such inferences as we may relative to the intention and For my 4

b G ot

e STy

meaning of the transaction. wear the app
)

However that may be, it is now claimed that under s, 32 ment, and she

which reads thus:—
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8. 32:—No lien, except for not more than six weeks' wages in favour of
labourers, shall attach so as to make the owner liable for a greater sum than
the sum owing by the ownes or the contractor (at the time of the reeeipt by
the owner or person having superintendence of the work on behalf of the owner,
ol potice in writing of such lien and of the amount thereot ; or which may be-
come owing by the owner to the contractor at any time subsequent thereto
while such lier is in

inasmuch as there was no written notice to the appellant, the
ien never attached.

That has been answered by holding the statement of elaim
was a written notice and so it would be literally within the lan-
guage of the Aet,

That is answered again by saying that no lien attaches so as to

muke the owner liable for a greater sum than the sum owing by the owper or
|

contractor ot the time of the reecipt by the owner o1 person having super
intendence of the work of notiee in wiiting of the lien, ete
What does this mean? Clearly the contractor owed, and still
owes, the entire suin.  And just as elearly under the statute, a
ien did attach unless we are to hold that in the ease of a contractor
paid in advance by the owner, no lien is intended by the statute
to attach under <. 4 by virtue of the respondent’s furnishing the
iterial
It is not the registration that makes it attach. That is only a
requirement for its continuation beyvond 35 days after completion.
[t may be said this is hypereritical, and that the intention of
the statute must be looked to in order to make it workable, 1
incline to agree therewith, but 1 submit that those relying upon
ich a doubtfully worded instrument as that now in question
mght, in the same spirit, to have made plain what they intended.
It can, in every word of it, be made operative by referring the
juestions of what it, negatively as it were, provided should nullify
he operation of the lien, to the obvious questions 1 have referred
), as all the document had in contemplation under the circums-
tances
['o insist upon wore renders it necessary to impute to the
ippellant, having full knowledge of the fact that the lien existed,

the most unworthy motive of resorting to a trick for the purpose

T unjustly depriving respondent of its money.

For my part, I will not put that construction (which will
wear the appearance of an intent akin to fraud) upon the docu-
ment, and short of that, in my view, the appeal fails.
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It comes to this that, despite all the growing tendency of
public corporations, like the appellant, to promote honesty and
fair dealing with those serving the city, as we had illustrated in
the contract we had before us in the recent case of Union Bank of
Canada v. Ritchie Contracting & Supply Co., which specifically
provided (and we upheld its doing so) that such claims must be
paid, there is room to argue that materialmen may be beaten out
of their rights under the Mechanies’ Lien Act if the contractor
can induee such corporation to aid them

Leaving aside the broad question of whether ornot it is possible
an agreement

to so contract that the lien may be prevented by
providing for advance payments to the contractor, suppose we
found such an attempt to take the form of this document being
incorporated into and made part of the agreement for any publie

work, how should a court look at it?

a bank at the back of a contractor in such a case at

-‘H]'I'“‘"
the very outset willing to indemnify upon receiving the money,
would such a transaction fall within the meaning of s. 32 and be

held payment? This question I put to counsel and am yet without

an answer.

I cannot assent to such a l-‘[n‘;al of the Aect.

I agree with Walsh, J., that such a transaction of suspensive
holding of money, as evidenced by this receipt, is not a payment

within the meaning of the Act.

I think the appeal should be dismissed with costs

Durr, J.:—The appeal should be allowed, and the action
dismissed with costs,

AnGriN, J.:—Reversing the judgment of Harvey, C.J., who
had dismissed the action, the Appellate Division of the Supreme
Court of Alberta held the plaintiffs, the Dominion Radiator Co.,
entitled to a mechanies’ lien in respect of the price of a hot water
heating system ($1,019.27) and a water pumping system ($438.71)
furnished by them as sub-contractors for Grant Bros. Limited
to the defendants, the City of Calgary, for a Children's Shelter.
From that judgment the city appeals on three distinet grounds:
(a). That the lien in respect of the whole claim had expired before
it was registered; (b). That the contract for the heating system
was entirely distinet and separate from that for the water system

and that the lien in respect of the former, at all events, had ex-
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pired; (¢). That when the city first received a “notice in writing ™
of the plaintifis’ lien no sum was owing by it to the contractors.
In view of my opinion on the thirl ground of appeal, 1 have
found it unnecessary to pass upon the other two grounds.,
8. 32 (1) of the Alberta Mechanices’ Lien Aet is as follows:
(See judgment of Idington, J.)

The words in brackets were added by an amendment of 1908,

The lien is ereated by =. 4 of the Aet, and is thereby declared
to be “limited in amount a< hereinafter mentioned.”

By =. 8, it is “limited in amount to the sum actually owing to
the person entitled to the lien.” By = 19 it is provided that *“the
owner complying with the provisions of the Aet shall not be
liable for any greater sum than he had agreed to pay by con-
tract.”

By =. 32, above quoted, a further limitation is imposed, with
the result that the lien attaches only to the extent of any moneys
owing to the contractor by the owner when the latter receives
notice in writing of the lien, or which may subsequently become
owing to the contractor,

Admittedly the first notice in writing of the appellant’s lien
received by the city was the statement of elaim in this action,
delivered on November 4, 1915. At that time the city had in
hand no moneys owing to the contractor, Grant Bros, Ltd. It
had paid the last of such moneys in its hands (81,457.98), to the
Jank of British North Ameriea on May 19, 1915, upon a claim
made by the bank under an assignment from Grant Bros., of
which it had received formal notice on February 25, 1915. The
appellants’ lien was registered on April 1, 1915, and there is evi-

lence of verbal notice of their elaim having been given to the
city's building superintendent shortly before its registration and
again shortly afterwards.  On making the payment to the bank
the city took from it the following receipt:—(See judgment of
|||inmun. J.) :

Upon the foregoing facts, the respondent urges that the pay-
ment by the city to the bank after registration and verbal notice
of the lien was a fraudulent attempt to defeat it, and should there-
fore be held void as against the lien holder, and that the terms
of the receipt taken by the city confirm this view and also shew
that the payment to the bank was not intended to be a genuine
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and absolute payment, and should therefore be disregarded in
considering whether there was any sum owing by the city to the
contractors when it received notice in writing of the lien—that
it was in fact merely a conditional payment of money to be re-
turned to the extent to which the eity might be held liable to
meet the plaintiffs’ lien.

There is no evidence of any collusion or of fraudulent intent
on the part of cither the eity or the bank.  No indirect or improper

motive has been suggested for the city or its officials preferring the

m under its assignment to that of the plaintiffs. For

hank’s elai

aught that appears the eivie authorities may have acted in the
hond fide belief that the plaintifis” lien had expired before its
registration, and that the city was bound to make payment
under assignment of which it had received notice on February 25
Fraud is not to be presumed in this case more than in any other.
The effeet of = 32 as it now stands, is, in my opinion, to
make the giving of notice in writing to the owner a condition of
the mechanie’s or the materialman’s lien attaching so as to make
the owner liable, just as other seetions of the Act make registration
and the institution of an action within defined periods conditions
of its preservation.  There can be no more justification for holding
verbal notice to be a sufficient ground for dispensing with the
fulfilment of one condition than for treating it as a valid excuse

for non-compliance with the others. To hold that the extent of

the owner's liability is fixed either by actual verbal notice or by

registration would be contrary to the explicit terms of s, 32 and
would involve either reading out of that section the words “in
writing” or inserting a declaration that registration shall be deemed
“notice in writing.”  Such an alteration of the statute the legis-
lature alone is competent to make.

There is nothing inherently unfair or extraordinary in a pro-
vision imposing the giving of notice in writing to the owner
as a condition of the existence of such a special privilege as the
right to a lien conferred on vendors of labour and material for
work upon lands. It may be that in endeavouring to protect the

owner from the difficulties of a situation that might arise from

the absence of some such provision (illustrated in the cases of
Breckenridge & Lund v. Short, 2 ALR. 71, and Travis v.
Breckenridge-Lund Co., 43 Can. S.C.R. 59, the legislature went
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farther in 1908 than was necessary or desirable.  But, if =0, the
responsibility is with it and the remedy in its hands

Much was made in argument for the respondent of the pro-
vision of the Land Titles Aet which declares a mechanie's lien
when registered to be an encumbrance on the lands. But the
existence of the lien itself and its extent depend upon the pro-
visions of the Mechanies’ Lien Aet. The two statutes must be
readd together, and registration under the Land Titles Aet eannot
be taken to ereate an encumbrance where there is no valid lien
under the Mechanies' Lien Act or to neutralize or modify the
limitation upon its extent which the Mechanies” Lien Aet explicitly
HNposes,

As to the I'l‘1'l‘i'll taken by the city it does not establish that
the payment to the bank was conditional. It merely shews that,
having some knowledge of a claim of lien which they may have
deemed l|lli'<- unfounded, the civie officials, er majori cautela,
sought and obtained from the bank an indemnity against the
possibility of that claim turning out to be enforceable,  Failure
to have done so in reliance upon their own belief, however firm,
that no lien in fact existed, or that the assignment to the bank,
operating from the date when the city had notice of it, gave its
claim priority over that of the plaintifis, of which it received
verbal notice only subsequently, might have been  deemed

n'lll[mh]v l'('l)ll“ll("‘}l‘\'lllli\l‘lll\\htﬂll the officials were accountable,

However mistaken that belief may have heen, after the eity had

paid over to the bank all the moneys in its hands owing to the
contractor, there was, it my opinion, no “sum owing by the
owner to the contractor” within the meaning of s, 32.

With great respect for the judges who take the contrary
view, I am of the opinion that the judgment a quo involves a
repeal of the amendment of 1908 to =, 32 which the legislature
alone can effeet.  On this branch of the case I agree with the
Chief Justice of Alberta, whose judgment, 1 think, should be
restored.  The appellant should have its costs here and in the

Appellate Division. Appeal allowed.
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MARSDEN v. MINNEKAHDA LAND Co.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gallil
VePhillips, and Eb JJ.A. April 2, 1918

Companies § VII D—380) —WINDING UP—SURSTANTIAL INTEREST  OF
PETITIONER—ONLY CREDITOR DESIRING WINDING UP—DISCRETION

Where it is not made to appear that o petitioner for a winding up order

inder RS.C. (1906) ¢. 144, has a substuntial intere

and where he is the only ereditor desiring an order to

ought not to be mad
Re Okell v. Me 1902), 9 B.C.R. 153

Arrear by plaintiff (a judgment creditor) from an order of
Morrizon, J., refusing to order a winding up under the Winding
Up Act (R.S.C, 1006, ¢, 14 Affirmed

Nir C. H. Tupper, K.C., for appellant

1. D. Taylor, K.C', for respondent

Macpoxarp, CJ 'he preliminary objection was taken
by Mr. Tavlor, counsel for the respondent, that under s. 101 of the
\et an appeal does not lie. 1 think the objection must be over-
ruled.

In Re Union Fire Insurance ( 13 AR, (Ont.) 268, at 295, it
was held that an appeal of this nature involves future rights
Cushi Cushing, 37 Can. S.C.R, 427, decides only that in a case
of this sort it cannot be said that any sum of money is involved
That ease does not decide and could not deeide, having regard to
the statute there under construction, the question of whether or
not future rights are involved in a winding up order

I'hen on the merits.  After a careful consideration of the facts
and of the very able written arguments which have been submitted
to us, I am not prepared to say that the judge wrongly exercised
his diseretion in refusing to make the winding up order. It was
argued that since he has given no reasons for judgment it ought to
be assumed that he disposed of the application otherwise than in
the exercise of a discretion. 1 think, on the contrary, it must be

ssumed that he came to his conclusion judicially, and if the order
is one which is diseretionary and can be sustained on the assump-
tion that the judge applied his mind to the whole case, then it must
be taken that he made the order in the exercise of that discretion.

Appellant’s counsel contended that where a statutory notice
has been served demanding the payment of a debt which has ma-
tured into a judgment, the judgment creditor is entitled ex debito

justitiee to the winding up order unless it be established that the
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petition is being made use of for some ulterior or improper motive,
and he cites several authorities 1 support that contention I do
not find it necessary to go into a minute discussion of the authori-
ties. The late full court in Re Okell v. Morr 1902), 9 B.C.R. 153,
held that where nothing substantial was to be gained by the
winding up order the judge of first instance was right in refusing to
make it. If I am to understand by the submission of counsel above
referred to that special stress is being laid upon the faet that a
lemand for payment was made and not met, then 1 think it right
to say that in my opinion it makes no difference in considering the
cx debito right to an order whether the insolveney be proved by

that method or by any other sufficient evide However, in

that respeet there is no distinetion to be drawn between this ease
and Re Okell v. Morris, supra, where no such demand appears to
have been made,  The decision of the full court, while not hinding
on this court, was the decision of a court of co-ordinate jurisdiction,
which this court by judicial comity will not over-rule except under
ery exceptional circumstances indeed,  Re Okell v, Morris, supra,
in a way was a much stronger case for the making of the order than
is the one at Bar. There there was neither a voluntary winding up
nor an assignment for the benefit of ereditors preceding the petition.
Here there was an assignment for the benefit of ereditors, and the
case in respeet of its faets is very similar, except in some matters
affecting diseretion, to that of Re Maple Leaf Dairy Co. (1001), 2
O.L.R. 590, where an order to wind up was refused and the pro-
ceedings under the assignment pern itted to be earried on.
Now the case made out by the petitioner is a strong one in all
respects except one.  Were it not for that one the numerous

English cases cited to us would have great weight, The distinguish-

ing circumstance is this, and it is clearly analogous to a similar
cireumstance in Ke Okell v. Morris, here the petitioner is the only
creditor who wants the comipany wound up compulsorily, the
others want it wound up by the assignee, The petitioner is a se-
cured ereditor, and while his counsel appeared to ridicule the idea
that a vendor of land under an agreement of sale who had received
two-thirds of the purchase money, and who cannot be compelled
to convey until the other third is paid, to him, is a secured creditor.
Had he conveyed and taken a mortgage back could it be said that
he was not a secured creditor, yet his situation is in effect that of a

B. C,
C. A
MauspeN
\]I‘\\I-
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Laxp Co
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mortgagee holding a first mortgage to secure $4,000 on land whiel
A not very long before the petition had been sold by him to the
Magspey  company for S12,000

There is not a tittle of evidenece that his security is not ample

Minne
KAHDA I'he lands are farm lands, and while in argument it was suggested
Laxp Ce that there was a shrinkage in the value of lands between the date
Macdonald,— of sale and that of the petition, there is no evidence of it ; to use the
words of Walkem, J., in Re Okell v, Morris: **1 see nothing to b
gained by a winding up order.” On the contrary 1 see danger of
loss to the estate by making the order
In what 1 have said, I do not wish to convey the impression
that a secured creditor cannot Le a petitioner for a winding up
order. What T do say is that where it is not made to appear that
the petitioner has a substantial interest in the winding up, and
where he is the only ereditor desiring an order to wind up, the order
ought not to be made
I would dismiss the appeal
Martin, J.A Marmin, J.A., dismissed the appeal
Galliber, J.A GaLLiner, J.A I agree with the Chief Justice
MecPhillips, J.A McPuiLs, JLA, (dissenting This appeal is from the refusal

of Morrison, J., to order a winding up of the respondent under the
Winding Up Aet, RS.C. 1906, ¢. 144, the petitioner therefor
the appellant, being a judgnient ereditor of the respondent.  The
respondent, before the application was made, had made an assign-
ment for the benefit of ereditors under the Creditors’ Trust Deeds
Aet, RS.B.C. 1911, ¢

would entitle a winding up order being made (see Winding Up Aet,

The fact of the assignment alone

.14 8.3 (), 11 (¢). The petition for the winding up was opposed
by the company and nearly all the ereditors.  The main ground of
objection was that, in view of the assigneent, the ereditors, other
than the petitioner, were satisfied that the assignee should proceed
under the terms of the assignnent and the provisions of the Credi-
tors Trust Deeds Act, the contention Leing that the assignment
for the benefit of ereditors was in effeet a voluntary liquidation
and Ontario cases were cited to that effeet, and that no sufficient

case had been made out for the making of a compulsory order for

winding up. The onus, however, was upon the respondents to shew A

that there was no reasonable probability of any benefit aceruing to

the unsecured ereditors for the winding up—{(see Re Crigglestone

i
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Coal Co., [1906] 2 Ch. D. 327; Re Krasnapolsky, ele. Co., [1892]
3 Ch. D174 —and that onus, in my opinion, was not discharged
I cannot bring myself to the conelusion in the present case that the
winding up will be unfruitful or that the petition is presented simply
for the purpose of making costs (see Fmden's Winding Up, 8th ed.
(1909), at pp. 36, 37). The petitioner in the present case, in my
opinion, is entitled ex debito justitio 1o the winding up order—(see
Re Amalgamated Properties of Rhodesia (1913), Lim., [1917] 2 Ch.
115, Sargant, J.). It cannot be said that an assignment for the
benefit of ereditors is equivalent to a voluntary winding up: but,
even if it were, and were it even that the company was being wound
up voluntarily, thut would not disentitle a compulsory order Leing
made that it be wound up by the court

I do not consider it necessary to refer to or diseuss in detail all
the cases referred to in the written argun ents (which by leave upon
special grounds were allowed to be presented) but consider it
sufficient to say that in my opinion the presegnt case is one in which
an order should have gone for the winding up of the company under

the Winding Up Aet (e, 144, RS.C. 1906)—1 cannot, with
great respeet to the judge, accept the contrary view at which the
judge arrived.

I would, therefore, allow the appeal

Eserts, J.A., would dismiss, Appeal dismissed,

EDWARDS v. CITY OF SYDNEY.

Nova Scotia Supreme Court, Russell, J., Ritchie, E.J. and Chisholm, J
March 13, 1918

Arrear (§ VII—4s0 Damaces AWARD OF REFEREF CONSIDERATION
OF ALL ELEMENTS —APPELLATE COURT—SETTING ASID}

In an action for damages for personal injuries the appellate conrt will
not, unless under very exceptional eireumstances, disturh the verdiet of a
jury or of a referce for assessment of damages where
has been given to all the different elements damage in re
which the plaintiff is entitled to compensation and an award m
was deemed to be fair and reasonable, under all the

consideration

eireumstanes

PramNtier elaimed damages against the defendant corporation
for injuries sustained as the result of tripping over an iron pipe
protruding above the sidewalk on one of the public streets of the
city of Sydney. There was a default judgment after which an
order was made by Longley,

referring the matter to Finlayv:on,
C.Cout., as referee for assc

ment of damages.
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The County Court Judge, after hearing evidence, assessed
damages in plaintiff’s favour at the sum of $2,500,

Both parties appealed, defendant to reverse the decision and
reduce the amount of damages and |v‘ iintiff to vary the assessment
by inereasing the amount of plaintifi’s damages to $5,000, or
such sum as the court should deem plaintiff entitled to on the
evidence. Notice was given on behalf of plaintiff that plaintifi
would not prosecute his appeal until defendant’s appeal wa
proceeded with,

Robertson, K.C'., for appellant; Ross, K.C'., for respondent.

RusseLw, J 1

w County Court Judge, to whom this case

wi

referred, has awarded 82,500 damages in an action of the
plaintiff against the City of Sydney. The plaintiff fell violently
to the ground because of an obstruction on the sidewalk. Before
his fall, he was in unml health, and was not conscious of anything
wrong with his heart. After the fall he had a leakage from the
heart and a hernia. The latter was produced by the aceident,
and both medical witnesses sav that the heart lesion could be so
produced. The efficiency of the plaintifi has been reduced it is
sand 50, The amount to be awarded is, after all that can be
said, mere guess-work. It is argued for the defendant eity that
if the plaintiff submits to an operation, his efficiency will be re-

stored, and that if he does not undergo an operation, the costs

f one should not have entered into the estimate of damages.
I am not convineed that the plaintifi does not mean to take the
operation, or that he will not do so. Nor do I think it is proved
that his efliciency will be completely restored if an operation is
performed.  The judge has not found that the heart trouble was
not caused I.l\ the fall. It will certainly continue after the
operation, and may have been properly taken into account in
assessing the damages. It is not certain that the judge allowed the
full 5097 for diminution of efficiency, and as to the period for
which he should allow there is no definite prineiple of law that 1
know of. The amount awarded seems to me not excessive, and
I think the defendant’s appeal should be dismissed with costs.
The plaintiff’s appeal 1 would also dismiss, but without costs, as
it has added nothing to the expense of the litigation, and was a
mere precautionary step to enable the court to increase the dam-

ages if so minded, with notice that it would not be prosecuted if

the defendant’s appeal was withdrawn.
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Cmsporm, J —This i= an appeal from the decision of His
Honour Judge Finlayson, sitting as a special referee to assess the
damages to which the® plaintiff is entitled in consequence of the
personal injuries caused to him by the negligenee of the defendant.

The plaintifi was walking ¢

1z one of the streets of Svdney
after dark, when he struck a piece of pipe, was thrown violently
on frozen ground, and was seriously injured.  One of his knees
was hurt: his clothes were torn; and the doctor found the follow-
ing day that he was ruptured in the right side, and had valvula
trouble of the heart.

According to the testimony of the doetors the rupture was
undoubtedly eaused by the fall, and the heart condition also
may have been eaused by the fall. The chances of the heart
becoming normal again are small.  The rupture may be overcome
by a surgical operation. The chances of a cure without any
operation are nil.  The doctors who were called do not make it
clear whether they think the plaintifi should undergo the operation;
but one of them says that by an operation in medium conditions
eighty to ninety per cent. are cured of the rapture.  The plaintiff
has not been operated on; and in his present condition it is con=
sidered that his efficiency in hit ordinary work, that of constable,
has been reduced by 500,

The County Court Judge assessed the damages at 82,500,

The principles on which an assessment in eases of personal
injuries like this should be made are clearly stated by Field, )., in
Phillips v. L. & SW. R. Co., 5 Q.B.D. 78, and by Cockburn, C".J.,
in the same case, in 4 Q.B.D. 106, Cockburn, C.J., says:

But we think that a jury cannot be said to take a reasonable view of the

case unless they consider and take into aceount all the hends of damage in

respeet of which a plaintiff complaining of a personal injury is entitled to
compensation.  These are the bodily injury sustained; the pain undergone;
the effeet on the health of the sufferer, according to its degree and its probable
duration as likely to be temporary or permanent; the expenses incidental to
attempts to effect a cure, or to lessen the amount of injury; the pecuniary loss
sustained through inability to attend to a prof

ion o1 business as to which,
again, the injury may be of a temporary character, or may be such as to in
cupacitate the party for the remainder of his life. If a jury have taken all
these elements of damage into eonsideration, and have awarded what they
deemed to be fair and reasonable compensation under all the cireumstances
of the ease, a court ought not, unless under very exceptional cireumstances,
disturb their verdict.

6—40 p.L.R.
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The contention of the defendant i that the County Court
Judge made due allowance for the impainuent of the plaintiff's
efficiency by 507, , and for the other element = of damage mentioned
1

and in addition included the cost of the operation which ha

never been performed.  In other words, that he allows for the

pain and suffering, the expense =0 mr ncurred, loss of mmceome up

to the time of the assessment, loss of future income on the basis

of 50 impairment, and 8500 for the expense of an operation
which has never been had. If th were the way in which the
judge arrived at the amount of the damages, 1 think he would
be in error.  The plaintiff cannot have his loss of future income
on the basis of a permanent imp nt of eficieney of 50 ., and
alzo the cost of an operation wl had, would probably greatly
reduce that impairment, and which if not had, loes not represent

iy item of damage at all

Although the language of the decision appealed from is not
free from doubt, I have come to the conclusion that what the
Judge considered was the cost of the operation, and the probable
diminizhed earning power of the plaintiff after such operation was
had. It is true that, earlier in the decision, h ludes to the
S0 loss of efficieney, but that I take to be only in the way o
summariz the evidence given as to plaintiff's condition

I think the defendant’s appeal should be dismissed with costs
The plaintiff a we a notice of appeal, but the appeal was
not areued cross-appeal should be dismissed with cost
and the cost 1cted from the plaintiff's costs

Rircr I agree with Chisholm, J

L ppeal and cross-appeal dismissed

CRISTALL v. McKERNAN.,

1! a Supreme Cou 1 ppellate D on, H C'.J., Stuart, Beck and
Hyndman, JJ. Ap 18
I'riar (§ II—40)—TRIAL JUDGE REFUSING TRI " DiscrRETION
PROPER CONSIDERATION NOT PROCEEDING ON WRONG PRINCIPLE

COURT OF APPEAL
A\ court of appeal will not interfere with an order of a judge, refusing
trial with a jury, where he has exercised his disc

etion after proper

consideration of the ease and has not proeeceded upon any wrong prineiple

ArprEAL from a decision of Walsh, J., refusing to order a trial

with a jury.
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S. B, Woods, K.C., for appellants; Frank Ford, K.C., for
(l\)mll-lvm»

Harvey, C.., concurred with Hyxomax, J

Sruart, J.oo—1 think this appeal should be allowed and the
issues of faet in the case directed to be tried by a jury With
respect, 1 venture to disagree with the view expressed by the
judge below to the effect that beeause there are inferences
i.0., I assume of fact) to be drawn from the acts of the parties :
jury should not be ordered

It is true that under the old rule the action could not be tried
by a jury.  But in one respect the existing rules are wider beeause
they provide for the trial by ¢

Jury of eertain “issues,” that is
issues of faet, not of the whole action with the expectation of a
general verdiet one way or the other which is all that could have
been done under the old rule

I do not think sufficient importance has been attached to this
distinction nor sufficient effort made to take advantage of the rul
which allows issues of faet to be left to a jury for trial

Hy~xpmaxn, J.A This is an appeal by the defendant Dais)
Evelyn MeKernan from the decision of Walsh, J., refusing t¢
order a trial with a jury

It is apparent to me that the judge considered very carefully
the several issues arising in the action and I am unable to see that
he proceeded upon any wrong principle

The judge, therefore, having exercised his diseretion after a
proper consideration of the ease, 1 do not think his disposition of
the matter ought to be interfered with See the decision of the
Chief Justice in Hogan v. Northern Construction Co., [1918] 1
W.W.R. 652

I would therefore dismiss the appeal, with costs

Beck,

J.:—This is a case in which Walsh, J., in chambers
directed the action to be tried by a judge without a jury, dismissing
the defendants’ application that it should be tried with a jury

The action is one by one creditor en behalf of himself and all
other creditors of the male defendant and by the assignee under
the Assignments Act of this defendant to set aside as fraudulent
and alternatively as an unjust preference certain transfers to the
female defendant his wife.

The action is framed obviously in view of the Assignments
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Aet (1907, e. 6), £. 39 (gifts, ete., made by insolvent with intent to
prejudice ereditors) and =, 40 (gifts, ete., made by insolvent with
intent to prefer ereditor I'he elaim does not seek to bring the
case within s. 41 (gifts, ete., made by insolvent having the effeet
of preference, il attacked or 12) if assignment made within
sixty days

It was urged too on the argument that on such a statement of
claim it is open to the plaintifi to substantiate his case under
13 Eliz. ¢. 5, so far as it charges a fraudulent (and not merely a
referential) transaction or in other words he may treat the
Hegation of insolvend s surplusage I think this proposition
is sound and that notwithstanding the provisions of =. 39 of the
\ssignments Aet the Statute of Elizabeth remains in full effect
being wider in its scope See May on Fraudulent Conveyances

ed ed., pp. 9, 133 107, Oliver VeLaugl 24 O.R. 41

Gurofski v. Harris, 27 O.R. 201

This view was urged in order to emphasize the position that
thie ihstantial question to be tried was not merely that of some
technical construetive fraud which it has become the fashion to
uppose is b riedd | 1 judge alone, but a question of moral
fraud and therefore one dependent upon intention.  Even under

39 “intent 7 s of the essence of the plaintift s ease

Still adhering 1o the views | expressed in Salter ity of (
27 D.L.R. 584, 1 think there should be a jury in the present
Cast it all events to tryv the issue of fraud

In that case, I emphasized the importance in many cases of

separating the issue I said that, in such ecases as traditiona

vere cases which would be tried by jury, there remained tl

esumption in favor of the party applying for a jury
It was the common practice in the Court of Chancery to send
he issue of fraud to be tried in a common law court before a jury

I'his practice is still in vogue in England and ordinarily the ques

tion of fraud is on request directed to he tried |
Drinkwater (U nion Bank (1885), 1 Times L.R. 362

In disagreeing with the judge of first instance, as I do I'am, 1
think, disagreeing with him as to the principle to be applied in
deciding the question of jury or no jury

I would allow the appeal with costs and direet the ease to b
tried with a jury

\ppeal dismissed by equally divided court
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THE KING v. NEWCOMBE.
Nova Scotia Supreme Court, Russell and Longley, JJ., Ritchie, E.J. and
Chisholm, J. March 12, 1918
Trian (§ V O—290) —CrimiNaL 1AW —VERDICT OF JURY—" GUILTY WITHOUT
HIS KNOWLEDGE Errect

Knowledge is not an ingredient of the offence ereated by see. 490 (b
of the Criminal Code; a verdiet by the jury of “guilty without his know-
ledge” is in effeet o verdiet of guilty
The prisoner was indicted at the sittings of the Criminal
Court for that he, being then a dealer in milk bottles, did un-
lawfully fill bottles with a beverage, to wit, milk for the purpose
of sale or traffie therein, which said bottles were then the property
of the Scotia Pure Milk Co. Ltd., a body corporate

The trial took place before Drysdale, J., with a jury

The jury, after hearing the evidence and the charge of the
judge, retired and returned the verdiet, “Guilty without his
knowledge

The judge overruled a motion for the discharge of the prisoner,
holding that the verdiet rendered was in effect one of “guilty’
but respited judgment pending the determination of questions
reserved for the consideration of the Supreme Court in banco

The questions reserved are set out in full in the opinion of
Longlev, J., which also set out the substance of the evidenee
upon which & conviction was sought

W, H. O'Hearn, K.C., for the prisoner

1. Cluney, K.C'., Crown Prosecutor, for the Crown

Russenr, J. (dissenting We are asked to decide in this
case that if in the early morning, before it is clear daylight, a
milk dealer’s servant, in filling his master's bottles, inadvertently
fills a bottle bearing the trade mark of another dealer which
happens, without his knowledge, to be among a hundred or mor
bottles which it is his duty to fill, and the master, in loading the
bottles into his waggon for the purpose of delivery to his cus-
tomers, inadvertently, and not knowing the offending bottle to
be among the number, places it with the rest upon his milk
waggon, the master on a verdiet given by the jury of “guilty
without knowledge ™ is liable to a sentence of 2 yearsin Dorchester
penitentiary with hard labour because the statute for the pro-
tection of trade marks enacts that evervone is “guilty of an
indietable offence who, being a manufacturer, dealer or trader, or

hottler, trades or traffies in any bottle which has upon it the
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trade mark duly registered of another person, without the written
consent of such other person, or, without such consent, fills such
bottle with any beverage for the purpose of sale or traffic.”

At common law an honest and reasonable belief in the existence of facts

which, if true, would make the act for which the prisoner is indicted an inno-
cent act, has always been held a good defence . Honest and reasonable
mistake of fact stands in fact on the same footing as absence of the reasoning
faculty (in infants) or perversion of that faculty as in lunacy The
rule above stated is expressed in the phrase “actus non facit reum nisi mens
sit rea,” which in substance means that the full definition of every erime
contains expressly or by implication a proposition as to a state of mind" and
if that mental element is proved to be absent in any case, the erime so defined
is not committed. The latest and it would seem a perfectly correct statement
of the law on this subject is *“ There is a presumption that mens rea, a knowledge
of the facts which render the act unlawful, is an essential ingredient in every
criminal offence. That presumption is, however, liable to be displaced by
the words of the statute ereating the offence, or the subject-matter with which
it deals, and both must be considered” . In some cases enactments
by their form seem to constitute the prohibited acts into erimes even in the
absence of the knowledge and intention necessary to constitute a mens rea

Few, if any, such enactments relate to indictable offences, and usually they

prohibit eertain acts in the interests of the publie revenue or private property
1 Russell on Crimes (1st Can. ed.), 101

The Act in this case relates to an indictable offence, and it
i= not one of those made for the protection of the public revenue
although it is one enacted for the proteetion of private property
If it hac

sible for the act of his servant and to obviate, in the case of both

been intended to make the master eriminally respon-
3 I

master and servant, the necessity for the ingredient almost

universally necessary to the constitution of a eriminal offence, 1

should have expected, at least before reading the cases herein-
after referred to, to find some intimation or suggestion of that
intention in the frame of the statute. It is a hard law in any case
that makes a man eriminally responsible for the act of his servant,
although it is found necessary to do so in the enactment of such
laws as those relating to the sale of intoxicating liquors, and it
is also found necessary for the protection of the revenue to pass
laws which lay heavy burdens of proof upon defendants and ex-
clude the operation of the common law principle that requires
mens rea in order to the constitution of the erime. The judgment
of Wills, J.,in The Queen v. Tolson, 23 Q.B.D. 168, at 171, also
shews that there may be nothing in the mere form of the words

used to lli.\linu!li\]l the cases where mens rea is necessary from
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those in which it is not. In that case the prisoner came within

the express words of a statute which

ade her guilty of bigamy
for having married another person during the life of her former
husband. It was plausibly argued that the only excuse she
could offer was the one provided for her in the statute to the effect
that the section enacting the punishment should not extend
to any person marrying a second time whose husband had been
continually a

sent for 7 years, and was not known to her to be
living within that time. Notwithstanding this section, however,
of which the facts of the case did not enable her to take the
benefit, it was held by the majority of the court, no less than 5
judges dissenting, that she was innocent of the erime under the
finding of the jury that at the time of her second marriage she, in
good faith and on reasonable grounds, believed her husband to
be dead I'he difficulty of determining whether mens rea is a
necessary ingredient or not is obviously enormous when nine
judges determine one way and five the other in the same case.
It is moreover illustrated by the many instances given at p. 173
of this ease by Wills, J

I'here is

y difference, tor instance, in the kind of language used by Aets
of Parlinment which made the unauthorized possession of government stores

a erime and the |

ed in by-laws which say

that if & man builds a
house or a wall 80 as to encroach upon a space protected by the by-law from
building he shall be liable to a penalty.  Yet in B, v. Sleep, L. & C. 44, it was
held that a person in p»

sion of government store th the broad arrow

could not be convieted when there was not sufficient

knew they were so marked: whilst the mere infringement of a building by-law
would entail liability to the penalty

Quite a number of other pairs of contrasted cases are cited
for the purpose of shewing that identical language can be con-
strued in two opposite senses, that, therefore, assistance must
be sought aliunde, and that all circumstances must be taken
into consideration which tend to shew that the one construction
or the other is reasonable.  Among those circumstances he savs
it is impossible to discard the consequences, and among such
consequences he mentions the nature and extent of the penalty
attached to the offence.

I'here is nothing that need shock any mind in the payment of a small
pecuniary penalty by a person who has unwittingly done something detri-
mental to the public interest.  To subject him when what he has done has been
nothing but what any well disposed man would have been very likely 1o d
under the cireumstances—to the |

s of eivil rights, to imprisonment with
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hard labour or even to penal servitude is a very different matter; and such a
fate seems properly reserved for th transgressed morally as well
s unintentionally done something v lav

The Act under which this prosecution took pl

wee subjects
the offender to imprisonment in the penitentiary with hard labour

The case of Reg. v. Prince, L.R. 2 C.C.R. 154, was cited by
counsel for the prosecution. 1 adopt as to this case the argument

of the counsel for the prisoner in The Queen v. Tolson, supra,

that
I'he result of that decision is in no sense to displace t
necessity for a mens re 8 u general proposition of erimina
cases where the act is done under a belief of the existence o
which, if it really existed, would render the act not
that ease the prisoner knew that in taking the girl aw from her father |
was, altogether apart from the question of her age, doing an improper ud

immoral act
I'his is, 1 think, a correct statement of the principle on which
the majority of the court acted in deciding Reg. v. Prince, supra

Lord Bramwell, who spoke for the majority of the judges, laid

stress upon the fact that the act of taking a girl away from her

father was a wrong in itself, “not illegal but wrong,” and, therefor
the court might well hold that the prisoner who had done such
an act did it at his peril, and if it should turn out that she wa

under the age of sixteen, he was liable to punishment without

knowledge on his part that she was under that age His ignorance
of this fact was no excuse. Surely that case is quite distinguish-
able from the present in which if the facts had been as the prisoner
must under the verdiet be held to have believed them to be,
there was nothing done that could not have been done by a per-

fectly innocent person. The act of the prisoner in Reg v. Prince,

even if the facts had been as he mistakenly believed then

» was a wrongful act.  Much depended also in that ease, as
in the case of The Queen v. Bishop, 5 Q.B.D. 259, and some others
which might have been cited as apparently favourable to the
case of the prosecution upon the consequences that might follow
if ignorance were held to furnish an excuse. On the other hand,
De Rutzen, [1895] 1 Q.B. 918, a section of the Licens-

ing Act, 1872 (English), subjected to a penalty any licensed person

I Sherras

who supplied any liquor or refreshment whether by way of gift
or sale to any constable on duty, unless by authority of some

superior officer of such constable. The defendant did the act
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prohibited, but he bond fide believed that the constable was off

duty His erroneous but bond fide belief was a defence, although
there were no such words as “knowingly ™ or “wilfully " or any
other words of similar meaning in the section under which he

was prosecuted

It must be conceded that the case is a difficult one, Having

regard, however, to the general statement in Russell on Crimes,

already quoted, that few of the enactments in which the necessity

for the mens rea is dispensed with are enactments relating to indiet-
able offences, and to the considerations presented by Wills, J
in The Queen v. Tolson, 23 Q.13.D. 168, where he distinguishes

between the case of u mwere breach of a municipal by-law and the

conviction for a erime involving imprisonment with hard labour,
[ think it would be a reproach to our jurisprudence if we were
obliged to decide that an honest man was liable to imprisonment
in the penitentiary for a prohibited act which he did not know
he was doing I'he case last cited of Sherras v. DelRutzen, supra, i
1 direet authority for deciding in the prisoner's fay

The Queen v. Tolson

vour as is also
tpra, and under the authority of those
cases

as well as in virtue of the general prineiples of eriminal law,

I must hold that the verdiet in this ease is a verdiet of acquiital

LoNGLEY, J The judge who tried the case has reserved for
the court certain questions I'he first one was Does the
verdiet in this case amount to a verdiet of acquittal It mnay

s well be stated that the verdiet in this ease was “Guilty, without

knowledge

In perusing s. 490 of the Criminal Code of (

mada, T have

come to the conclusion that no mens rea entere:d into the offence

committed. The Aet provides that the mere fact of using any

bottle or siphon for the sale therein of any beverage, “or the
having by any such manufacturer, dealer, trader or bottler upon

any bottle or siphon such trademark or name of such other
person, or the buying, selling or trafficing in anv such bottle or
siphon without such written consent of such other person, or the
fact that any junk-dealer has in his possession any bottle or
siphon having upon it such a trade mark or name without such
written consent, shall be prima facie evidence of trading or
trafficing within the meaning of par. (b) of this section.”

The mere act of using the bottle of another party is itself

primda facie evidence of guilt

I'ne

NEwi

i

IR
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In the examination of Scullion the following question is put

8. ( to him:
Can you tell a Scotia Pure Milk bottle from any other bottle? A. Well,

I'ne Kina

vhen 1 look over them, I do at times
NEWCOMBE The matter has to be determined by the judge tryving the
Longley, J cause as to whether or not it was simply carelessness or inadver-

tence, and he fixes the penalty accordingly In my judgment,
the verdiet “guilty without knowledge™ did not constitute a
verdiet of acquittal. On the contrary, I regard it as distinetly
a verdiet of guilty. 2nd. “Should I have instructed the jury

that a mens rea was necessary under 490 (b) of the Code, the

section under which defendant was indicted and convicted?”
In my judgment he should not. 3rd. “If all or any of the fore-
going questions are answered favourably to the defendant, should
the convietion herein be quashed or a new trial ordered?”

It scarcely becomes necessary to answer this question at
present. I think the conviction and verdiet of conviction were
right

I'he court was asked also the following question

Was 1 right in instructing the jury that the defendant lial i

inally under suid 8. 490 (b) for the acts of his servy nd, if ld T have
qualified said instruction by adding that defendant was only nally liable
inder said seetion for the acts of his servant when the servant weting
ithin the scope of his authority?

I do not think that the judge was at all in error in his charge
in that respect. The acts of his servant in this case were purely
within his authority

The jury were justified, perhaps, in adding the words “with-
out knowledge” on account of the judge’s charge, but I think
i that the words “without knowledge™ were put in purely as the

result of that charge, and have no relation whatever to the ques-
tion of guilt or innocence.  In my judgment the defendant should
be handed over to the judge who tried the case for administration
f such punishment as he may consider necessary.
Ritchie, E.J Rrrenie, E.J., (after setting out the facts)
I have to confess that the distinction attempted to be drawn

| in this ease between mens rea and lack of knowledge is too subtle

for me. Mens rea in the case of receiving stolen goods means

knowledge that the goods were stolen. 1 think in this case it

means knowledge on the part of Newcombe that the bottles
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were filled by his servant. 8. 490 (b) is as follows: Everyone is

guilty of an indictable offence who
being a manufacturer, dealer or trader, or bottler, trades or traflics in any
bottle or siphon which has upon it the trademark duly registered or name of
another person, without the written consent of such other person, or without
such consent fills such bottle or siphon with an

v beverage for the purpose of
sale or traffic.

The preceding sub-s. (@) which deals with defacing, con-
cealing or removing trademarks has the word “wilfully " before
the description of the offence. I must, in construing sub-s. (b
assume that parlimment left out the word “wilfully "
ate intent,

with deliber-

I have come to the conclusion that the statute has made the

filling of the bottles an offence, whether done with or without

knowledge. From this conclusion, 1 would gladly escape if 1

could convinee myself that there was any legal way of escape
because Neweombe had no knowledge of the filling of the hottles,

or that they were in his possession.  The question involved is as

to the legal construction to be put on the statute, and I think
that it is necc

ry to look at the object of the statute to see
whether knowledge is an ingredient of the offence ereated I'he
clear object of the statute i to protect manufacturers, dealers,
traders or bottlers in the use of their registered trademark or
name

If knowledge is of the essence of the offence the statute fails

to attain the object for which it was passed. This, 1 think,

does not require demonstration. 1 cannot escape from the
significance to be attached to the use of the word “wilfully”
in sub-s. (@) and its absence from sub-s. (b

The case of Cundy v. Le Coeq, 13 Q.B.D. 207, is, 1 think, in

point. In that case the Licensing Act, 1872, 5. 13, made it an
offence for any licensed person to sell any intoxicating liquor to

any drunken person. A publican sold intoxicating liquor to a

drunken person who had given no indieation of intoxication, and

without being aware that the person so served was drunk. It

was held that the ]ilﬂlll)‘lllﬂll was absolute and that knowledge
of the condition of the person served with liquor was not necessary
to constitute the offence.  The remarks of .\'|"||hrn, J., 1 regard
as applicable in principle to this case; at p. 209 he said

I am of opinion that the words of the section amount to an absolute

piohibition of the sale of liquor to a drunken person

and that the existenee

N. S,
N«
I'ne Kina
N EWCOMBE.

Ritchie, EJ
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N. S of a bond fide mistake as to the condition of the person served is not an answer
to the charge, but ig a matter only for mitigation of the penalties that may be
imposed. 1 am led to that conclusion both by the general scope of the A

Tue Kin which is for the repression of drunkenness, and from a comparison of the

! various sections under the head “Offences against public order Some of
NEWCOMBE. (}ece contain the word “knowingly,” as, for instance, s. 14 which deals wit}
Ritee £J.  keeping a disorderly house, and s. 16 which deals with the penalty for harbour

ing a constable Knowledge in these and other cases is an element in the

offence, but the elause we are considering sayvs nothing about the knowledge of

e state of the person served

Speaking of the maxim that in every criminal offence there

must be a guilty mind, Stephen, J., goes on to say
'S In old time and as applicable to the common law or to earlier statutes
t a difference has arisen

the maxim may have been of general application |

owing to the greater precision of modern statutes It is in ssible now N
illustrated by the cases of Rey I e, LR. 2CCR nd Reg

B 5 Q.B.D. 259, to apply the maxim generally to a s, and the

wnee of all the reported eases is that it is necessary to look at the ob

of each Aet that is under consideration to see whether and how far knowledg

of the essence of t

offence ereated
Knowledge being, as 1 think, immaterial, the trial judge wa
in mv opinion, right in treating the verdiet as a verdiet of guilty ]
T'here ean be no doubt that the parliament of Canada has
jurisdiction to make the mere doing of an act without knowledge
that it is being done an offence. When a statute so provides
then the only question is, has the person charged in fact done the

1 olfence I think that is

act which the statute has made a

exactly what the statute has done in this ease I'he Slawghen-

white case in 9 Can. Cr, Cas. 173, has no application [here,

Girouard, J., delivering the majority opinion of the Supreme

! Court of Canada, treated “malicious intent” as the essential

a requirement of the erime. In this case, I think, it cannot upon
the true construction of sub-s. (b) of 190 of the Code be said
that knowledge is an essential requirement of the offence

The trial judge refused to reserve the following question
“Was I right in instructing the jury that defendant was
linble eriminally under said section 490 (b) for the acts of hi
servant. and, if =0, should 1 have qualified said instruction by
! adding that the defendant was only eriminally liable under said
section for the acts of his servant when the servant was acting

§ within the scope of his authority?

From this refusal there is an appeal

It is said there was something for the jury. I think not.
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As a matter of law, Newcombe, in this case, was eriminally liable
for the acts of his servant Acting by the servant, the principal

lid the act which the statute prohibit A\s to whe r the

servant was acting within the scope of his authority there is
absolutely no dispute or question about it

The evidence is made part of the case.  Reullion, the servant
savs that he was emploved by Newcombe as “hottle filler.”

I'here

think, be an absolute farce to put a question to a jury wher

no evidence or suggestion the other way It would, 1

no such question has arisen in the evidence, where there is nothing
upon which a jury could possibly make a finding.  The judge was
clearly right in his refusal

The result is that the convietion must be affirmed

Crisnorm, J. .1 coneur in the opinion of Ritchie, J., and think
the questions reserved should be answered as follows: 1. No.
2. No. 3. Disposed of by answers to questions 1 and 2

As to the question which the trial judge refused to reserve
with respect to the liability of the aceused for the acts of his

ervant, |1 agree with the trial judge that the evidence was all

one way, and there was no evidence upon which a jury could
possibly find that the acts complaineds of were outside of the
scope of the servant’s authority Hatch v. L. & N.W. R. Co
1899), 15 T.L.R. 24

I'he appeal from the decision refusing to reserve that ques-

tion should be dismissed L ppeal dismissed

NOBLE v. LASHBROOK.
) ! Elwood, JJ.A, Mareh
Dasaces (§ 111 J—200)—Cram For Usk XD OCCUPATION —CONTRACT
COMPENSATION
\ ¢lwim for compensation

flording a basis of compens
e Distriet

ipution, not under & contract
for lebt, within the meaning

of the rules of Jourts (Sash 18 to costs, but sounds in

Arreal from a judgment of the trial judge in an action for
compensation for use and occupation of a chattel.  Reversed

J. M. Hanbidge, for appellant; P. H. Gordon, for respondents

I'he judgment of the court was delivered by,

Lavoxt, J.A.—In September, 1916, the plaintifi sold to the

defendants a threshing machine, for which the defendants gave

N. S
S«
I'ne Kina

NEWCOMBE

Statement

Lamont, J.A
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their notes. The defendants took possession of the machine and
commenced threshing. A short time afterwards, it was discovered
that there had not been a compliance with the provisions of the
Farm Implements Aet, and that, therefore, the sale was invalid
The defendants returned the machine to the plaintiff, who returned
the defendants their notes.  The plaintiff asked the defendants to
pay him a fair rental for the use of the machine, or to pay over the
earnings.  Not receiving any satisfaction, he brought this action,
in which he asks:—(a) An accounting of the number of days the
machine was used; (b) $15 for each day the machine was so used;
and (¢) general damages in the sum of $50.

The Judge of the District Court before whom the matter came
found that the defendants had used the machine 6 days, and he
allowed the plaintiff $10 per day, or 860 in all, with costs fixed on
the small debt scale, beeause, in his opinion, the action being for
compensation for the use of the machine, it did not sound in
damages. From this judgment the plaintiff appeals, on the ground
that the trial judge erred in holding that the action did not sound
in damages, thereby depriving the plaintifi of his costs on the
Distriet Court scale

As to the $60 award as compensation for the use of the machine,
there is no appeal. We have, therefore, only one question to
consider. Is a elaim for an unspecified amount, for the use of a
chattel, a claim to which the small debt procedure is applicable?

The rules of the District Courts provide as follows

1. In all claims and demands for debt, whether payable in money or

otherwise, where the amount or balance claimed does not exceed $100, the pro-
cedure shall, unless otherwise ordered or allowed by a judge, be as follows:—

The rules then provide a simple procedure, witha tariff of costs
much lower than the regular Distriet Court scale. If the elaim
in this case is for a *“debt " within the meauing of r. 4 above cited,
the trial judge was right in applying the small debt scale of costs
If it was not for a “debt,” but sounds in damages, the costs should
be awarded on the regular District Court scale.

“Debt " is defined in Goodeve on Personal Property, 5th ed,,
at p. 162, as follows:

A debt is an ascertained sum of money due from one person to another

As a debt must be an ascertained sum, damages that may be recovered in an
action are not a debt i til their amount is ascertained by judgment.

In Paradis v. Hotton, 3 W.L.R. 317, Wetmore, J., said, at 318:—
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A debt is generally understood to be a liquidated sum of money payable

by one person to another

it is my conception of a debt

N
and again at 319

I have come to the conclusion that in order to constitute a debt within NonLE
the aning of ( ( (1 ust be something aseert o d ol
he meaning the rule there must | n ing aseertained of a fixed or -
liquidated character to start with

In that case, the judge held that an action for 12 loads of hay Lamont,J A
at 85 a load, being the unpaid balance of rent of a farm leased by
the plaintifi to the defendant at a rental of two-thirds of the whole
crop, was not a “debt.”

See also Cosgrate v. Duchel:, 3 W.L.R. 320

In Stephens” Commentaries on the Laws of England, 15th ed.,
vol. 3, p. 373, the author says: “Debt lies where the object is the
recovery of a certain sum of money alleged to be due from the de-
fendant to the plaintiff.”

In Corpus Juris, vol. 1, at p. 996, the distinction between the
old action of assumpsit and that of debt is made as follows

As ordinarily stated, the distinetion between assumpsit and debt is that

the former is to recover damages for the breach of a simple or parol contraet

and the latter for the recovery of a debt and in numero; that

unt is uncertain or unliquidated, and debt only

sumpsit will lie where the an

Or a4 sum eertain

In an old work on Pleading, by Saunders, vol. 1, at p. 895, under
the title ** Debt
debt ;

It lies upon a simple contraet, ete.. for the

"1 find the following in reference to an action for

recovery of a sum of me
capable of being reduced by averments to a certainty

and at p. 899:

Debt does not lie unless the elaim be for a sum certain or for a pecuniary

demand which can readily be reduced to a eertainty

A sum is considered certain when it can be made certain |’w)
this, I take it, is meant where it can be determined by compu-
tation. If, for instance, the contract of the parties furnishes a
specific mode or rule of payment, or if its terms furnish the means
of ascertaining the exact amount due, an action for debt will lie
But where no specific sum is elaimed, and neither the contract nor
the averments furnish data from which the defendant can determine
the amount he owes, the action, in my opinion, cannot be said to
be for a “debt,"” within r. 4.

\gain, the claim made and judgment given is for compensation
for use and oceupation. As between landlord and tenant, the

nature of an action for use and occupation of land is well settled,
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wnd it lies where one person has been in occupation of the land
with the consent of the owner under eircumstances which entitle

the owner to he paid for such oecupation

In 18 Hals., at p. 486, the author says

I'his remedy is available where a person has been in oceupation

f land without an agreement fixing the amount of rent: but the

action mayv also be brought when a certain rent has been reserved

by a verbal contract or by an agreement not under seal. In
either ease the compensation is recovered as damages for breach of

1y for the use of the land, and

 express or implied agreement to

where the rent has been fixed, this is evidence of the amount
of damages to be recovered, and 15 usually deeisive

I do not see that the nature of an action for compensation for

ind occupation of a chattel, under an implied contract te

the use
pav a reasonable amount for its use, involves different prineiples
applicable to an action for use and oceupation of land

for breach of implied covenant to

from those

\s the one sounds o damage

pay, so, in my opinion, does the other
(‘ounsel for the respondent referred to

Division Courts Aet, 2nd ed t . 86, where

action for use and occupation could be brought under see. 113
of that Aect I'hat section, however, is wider than our rule, and
permits of actions being brought in the Division Court for the

while our small debt

procedure is confined to actions for debt

I am, therefore, of opinion that the elaim in this case sounds in
lamages, and that the plaintiff is entitled to Distriet Court costs

I'he appeal will be allowed, and the judgment in the court
tlowing costs on the Distriet Court scale

helow varied by

{ppeal allowed

HERDMAN v. MARITIME COAL, RAILWAY and POWER Co,, Ltd.
Long JJ. and Ritchie, E.J

Annotated
HABITUAL USER BY PUBLK

NeGuGesce (81 B—35)—Ramway rracs
EXTRA ENGINE ON DARK NIGHT WITHOUT LIGHTS
A\ railway e the publie to habitually use its trael

v short eut without

giving the public warning it runs
track on an extra trip, on a «

mipany which permit
knowing it to be so used, 18 guilty of negligence, if
without lights and with

N engine

wrk and wind

lefective whistle, over the

Lowery Walk 19111 A.C. 10, followed ; see note following
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Arrean by defendant from a judgment of Drevsdale, J.. in an

wetion tor dmmages on account of negligenee in connection t!

the operation of a railway teain over the line of the defendant

COmpany Affirmeed
H. Mellish, K.C., and A. G. Mackenzie, for defendant, app
lant; F. L. Milwer, K.C.,and J. A, Hawweay, for plaintifi, respondent
Riveme, E.J Dr. Herdiwan, on February 10, 1917, was

walking on the track of the defendant company between Macean

nd River Hebert in the County of Cumberland, and over-
taken and Killed by an engine of the company: the engine wa

going backwards, and Herdman was struck by the tender

I'his action 15 brought by his widow under the Fatal Iniuries

\et I'he other material facts appear from the questions to and
nswers by the jury, which are as follow
1. Was the proximate ¢ the accident t kiled Her

egligence of the company? 1 80, state | What was i Yos

ghts and o defective whistle. 2. Notwithstanding such negliger I
Dr. Herdman by the exercise of ressonable care have avoided t) ident?
We think the doetor AT but could not have ided i nt

Up to the time that Herdman was killed, did 11 iblic habi |
long the defendant’s railroad between the villages of Stratheor |
I Yo LI did the defendant company have not \
Herdman was Killed did the defendant comy

travelling along the rail hY 6. Had Her \

el hi n engine would or e hi ithout blowi |
Pugsley’s erossing and without carrving ligl No. 7.\ Her

ented from knowing that the engimn s coming | he abse th
histle and light Yo S Was an engine running without light

mding a whistle at P ley's erossing more likely 1o Kill a foot  passe

he point where Herdman was killed than an engine with lights ane

histle at Pugsley's crossing” Yes, 9. Was the running of the engi i

Hed Dr. Herdman without lights and wi sounding a whistle n "
rossing o reckless disregar [ human life?  No, but consider it cm "
1. What amount of damages do yvou find; and how mueh d ( ey

he widow and how much to the daughter? 86,000 divided as follo
2500, daughter $3,500

The case was tried before my brother Drysdale with \
Fhe judge gave judgment on the findings in favour of the plaintiff

holding that the case was within the principle of Lowery v. I}

1910] 1 K.B. 173, and on appeal the House of Lords, [1911] A.C. 10
I'he facts in Lowery v. Walker were that the defendant who ned
savage horse, which he knew to be dangerous to mankind, put it
ithout giving any warning, into a field of which he wa= the

7—40 p.L.R
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I which he knew the public were in the habit of

eave on their way to s railway station.  The

he field, was attacked and injured by the

40 D.L.R.

Judge found 1 faet that the defendant gult
e in putting a horse which he knew to be dangerou
hich he knew the public were in the habit m
dgreent tor the planti
eld in the House of Lords that the effect o e tria
ing being that the plaintiff was in the field thout

¢ but with the permission of the defendan
tled to recover I'he dect<tons of the Division
3. 433, and of the Court of Appeal were rever

tention for the defendant company 15 that

ysser. that rongfull valking on the track e
injury on himself It w urged on hehalf of the
t from the habitual use by the publiec of the track te
ge of the defendant company a license or invitation te
track could properly be implied. 1T would have grea
holding that there wa license or invitation in thi
ieation, but it 1= not necessar o go =0 far I hav
conchision that the plaintiff i ntitled to hold her
I base tl conclusi upon the gments in t
rds in /[ Wall
weburn sai
lge, 1 think nd it ther o exXpr I
be in ¢) " | 1 his finding
1iff t endant, beeause
eld had been hab 8 Q@ rt cut, ar
he defer i ing al whi
' Y habit 1t
weburn goes on to =av that in substance the findi
lainti ( o in this ficld of righ hat |
hi | 1l sed the field the knowledge
ha (Y] lid not take steps to p ent that
i wn t be lawful nedan ould w
horse wl to be a ge an T e
o field itl ing ning hatever to the plainti
of 1 § 1 f the antmal
| of Halsbu eferring to the finding of the tri
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In his finding he has raised the real proposition with which we are dealing
namely, whether or not a person who knows that the public are going over his
ground, and going over it habitually, is entitled without warning or notie
or uny other preeaution whatsoever, to put a dangerous b

knows it may be probable—and almost ecortain if the

where he
thing continues —that

the beast will sooner or later do some injury to persong erossing the ground

and erossing it i one sense with his permission
permission, but that he has deelined to interfere and so acquieseed in their
erossing it.  If he has acquiesced in their doing so, he is bound to take the

going into u dangerous place where
he knows they are going, and going by his ac

1 has given direet

ordinary precautions to prevent person

quicscence without notiee or

warning or any form of security to prevent the injury happening which did

happer
I am unable to discover any prineiple upon which the facts in
thiz ca=e can be distinguished from the facts in Lowery v. Waller,

wpra.  There is the habitual use for many vears of the track by

the publie, known, permitted and acquieseed in by the defendant

company: and with this knowledge, instead of a savage horse, an

engine running, on a windy, stormy night, backwards, an extra
trip. not a regular train, without lights, and a defective whistle, is

put on the track and set in motion.  The jury have found that

thi= constitutes negligence and that Herdman was prevented from

knowing that the engine was coming by the absence of the whistle

and lights. I certainly eannot say that these findings are wrong

If the jury had gone further and said, that under the eireums-
Jur) L

stances, the company was guilty of a reckless disregard of human
life, T think that it would be very difficult to properly set aside

such a finding. It is, of course, ver: trite to say that negligence

consists of an absence of due care under the cireumstances of the

case, but it correctly states the law

it follows that the public user

of the track with what amounts to the tacit permission of the

company is one of the circamstances in this case, which, in my
opinion, makes the defendant company liable,

I cannot bring myself to think that the management of this
company would be entitled to say we know that this track i

commaon s«

in
for persons walking; we have never taken any effee-
tive steps to stop this user, but they have no right to so use it:

therefore we will send out an engine at an irregular time and in
the evening, without lights and with a defective whistle, so that
warning of its approach ecannot be given, and we will take the
chance of killing one of the persons whom we have, for many

vears, allowed to walk on the track without interruption. This
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his engine that they were exposing persons whom they

Ik on the track, and who might very likely b

v of hort cut on this dark and stormy evening instead of

unaware, namely, the danger of an engine bac

track not at regular time, and without the lights

hich the jury find would have prevented the aceident

|

to the facts in this ease the law laid down by Buckley,

un of opinion that the plaintiff is entitled to hold her

nd judgment and that the appeal should be dismissed with costs

or keep off the track, but assuming tha

{ the track, it does not help the defendant

defendant company in this ease knew when they

e road, to danger of which such person




).L.R.

widge
neans
neant

they
Y‘Y mny
nopo-

ipheld

it the

allows

nt out
ved to
mg by
ead of
would
ng the
vhistle
apply
J., and
rerdiet

| COsts

40 D.L.R.| Dosminton Law Reports

I'he findings of the jury are attacked in the notice as against

the weight of evidence, but there is, in my opinion, evidence upon

which the findings can properly be supported

Russen, J I agree

LoxaLey, J. (dissenting I'he Maritime Coal and Railway
Co. operate a small line of ratlway between Macean Junetion and
Joggins Mines and have operated it for several yvears past.  Herd-
man resided at River Hebert ong the line He wa doctor
wmd was cploved by the company to attend to their men and
received so much salary month.  On a certain evening in Feh
ruary last he went to the house of one Alfred Wynn, who resides
t a small town called Stratheona on said line of raillway, and he
went by the railway a distance of a mile or a mile and a half from
his hous He attended to his patient and then he undertook to

Uk on the railroad to his home, which was not far from the
railway It was a dark and stormy night in February, snowing,
indd considerable wind prevailing.  He wrapped himsell up com-
pletely and went on the line of railway I'he company ran an
engine on the line shortly after hiz going out It was an enging
run backwards, and it seems the whistle was out of order, but that
the bell rang occeasionall mnd in going along to the next station
the engine struck and killed Herdman, and his wife bhrought an
wetion under the Lord Campbell Aet to recover.  The matter was
ubmitted to a jury and they answered the questions as follows

What the proximate cause of the ident which killed Dr. Herdman?
It was the negligenee of the company having no lights and defective whistle
Notwithst ling such negligenee could He by the exercise of reasonable
wre, have avoided the aceident? We think the doctor was eareles it eonld
not have avoided the aceident

The 3rd, 4th and 5th questions related to the fact that persons
were in the habit of walking along the line of railway, that the
company had notice of it and did not, previous to Herdman being
killed, interfere with it.  The 6th and 7th questions relate to the
doetor’s belief that an engine would not overtake him without
blowing a whistle, and he was prevented from knowing that the
engine was coming from the absence of the whistle and lights, and
that an engine running without lights and not sounding a whistle
was more likely to kill a foot passenger where Herdman was killed
than one running with lights and blowing a whistle.

['he Oth question was
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Was 1l
ind without sounding a whistle at Pugsley’s crossing u reckless disregard

human life? No, but it was careless

running of the engine that killed Dr. Herdman without

In these findings of fact we have the judgment of the jury on

the facts of the ea=e before them and there is evidence enough to

sustain these finding

I'he main question in the case was in relation to the fact that
Herdman was walking on the company's railroad and, therefore
only entitled to some act of the company vhich it was bound

not to perform, and not in relation to the mere running of the

engine in particular I'he question of the doetor being on a line
of railway and being killed by the passing of an ordinm 1 on
that ralway s not, a= a matter of faet ubmitted to the
by the judge who tried the eause, and that point, I think, cot
titutes the essence of the whole ease
I'he mning of a train is liable for any act of negligenee on it
n e to any person who i on the track at the time
regard to anvthing that relates to a person or per 1= on the
properly t the sound prineiple is laid down that when the
CrEon 1 trespasser on the track of a raily v the ire not boun
the me rules at a Ihey must do nothing actua rong
t the ere running of a tram backw er the track de
cm to me an act of negligenee
Considerable discussion took place on the arg nt o h
( on habit of people ing the ralroad for the purpos
ellin long it | estal hed the tact that moman 1=t
the last 16 o 7 vears persons had been in 1 1o
mg on =aid rairoa But thi fe is a habit eve wher
ere 1= no line in the Provinee of No =cotia on which peop
y not wa ong the track ever lay of their I e
cquires them to keep off the tr ind makes them liable to a fin
ol 310 Tor gomg on 1t But 1 am not aware of any railroad that
enforeed thi wr do 1 know of any ratlroad on the othe wind

which has agreed, formally or informally, that any person should

us¢ their tracl
Several eases were cited by the counsel for the plaintifi indi

cating two or three instances where the railway had been he

responsible for aceidents te parties trespassing upon the railroad

All these eases have been carefully and fully weighed I'he one
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from Wisconsin laid down the principle emphatieally that the
plaintiff was liable, but all these were instances in which the party
had trespassed on the road and in doing so had either picked up
a dangerous thing that was left on the road, or was killed by an
<\|»|u~|nn on the road There has been no instance cited in which
1 person being on the railroad without leave and killed has recov-
ered any damages whatever ['he man who walks on a railroad
loes =0 at his peril. Tt is his husiness to see that he 1= not over-
taken or killed by a passing train and no instanee is found in an

case in English practice, that T ean find, where a person so killed
has been entitled to recover damages therefor. In6G. T. R. o

{nderson, 28 Can, R.C.R. 511, the prineiple laid down that the

trespasser on a railway i= not entitled to that serions consideration
ind that the nmon habit of people using the railroad track fon
no excuse for them to recover dammng vhen railroad train
njures or kills then I'h ere willing of a trespass he
passing of a ratlway train does not, in n wdgment, show cause
tor recovery against the ) I'o wh recovery there
vould have to be =omwe act ful and opposed to the ordina
oing= of the el FFor thi =01 \ in favour of setting
ide the verdiet in favour of the plaintifi and rendering g
ment for the defendant in the eas L ppeal d
ANNOTATION.
Urrimare NEGLIGENCE
I her | ‘ wen everal nt img his subjee

Ihe first is Brenne Toronto R. ( 1007 153 OLR. 423, 6 Cw
Ry. Cas., 261, 15 OLR. 195; 8 Cun. R Cas. 100 and (1908), 40 Can
S.C.R. 5140, 8§ Can. Ry. Cas. 105 Iher low H o R. (
1913), 11 D.L.R. 697, 28 O.L.R. 59; 15 Ca Ry. ( 31735 Louch v. Br
Columbia Electric R. ( 1914), 16 D.LR. 245, 19 BCR. 177; 17 Cm
Ry, Cas. 21 and B h Columl / R ( v. Loach [1916] 1 A.C. 719
$ DLLR. 4, 20 Can. Ry. Ca 09, Wit cases should be read not only
he ease of Columbia Bitu v. British Colunibia Electric R, Co., 23 B.C.R

t in the deecision now reported

. 64, 55 Caun. B.C.R L Cas. 243, but also Smitl

M D.LR. 238; Critebley v. ( v Northern R. ( 1 DULR. 2455

( af Regina, 35 D.LR. 502, and Hone British Columbia

Electric R. Co., 36 D.LR. 301 Fhese last all contain recent ins s of
discussion upon “ultimate negligenee id may be useful where one is «

fronted with a somewhat similar state of |
Decisions upon this point as well tl et of neglig
re really | more than diseussions by ns ke law of what is
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Annotation. |4 liffic question of | el ho i sonail " in g
I 1 he li I 1 I i wet it r
three ¢ 11 ne responsible or is it ere ident involvir
1 1 le negliger If ! ne is lial Is the plaintiff r
» | i I rir he defendant Is the defend
| plaint Ly recover l raeti I r (
i hese simple elery \1 1 ing i
rese | happe 1 I r 1 ioler
wing off their balance | | lgmer I I
i rtiei n Y Con ntl 1o those
ri thi n iniur it ¢ 1
ratel ) hay ’
tar i \ \
ire (4) W h plai nd |
| i r T rs it a ol
i ¢ ifticulty in so \ |
lecide whetl both ar hic ne, i
| | { her i
| he r '
i | dar f tl tr
i i ) ril
| | f ¢
( | I
i i \ 1
|
I ( B.C. I R.( 1 h, 23 D.LR. 4 | we have in
{ bl ig called the loetrine f itin negligence '
d rine 1 be | 1 v somewhat shorter formula follow I't 1
fe 1 nt and tl injured the plaintiff, therefore the plaintiff
1 he plaintiff might by exer « d nabl re ha
nsequence of the defendan e I re the plaintiff
( ( { twithstanding the pl ifl's rif ry negli
ht “} xercise of eare ha oided the result o
herefore the plaintiff can recove I'his is a fair statement of th
he cases on this point and the applicat f this relentless logi
hict ight b rried even further) to complicated states of facts in
perfectly remembered and deseribed by flustered eve-witness sometinme
mak | look rather silly It is W strong argument either for T
gener f insurane gninst accident or for a division of the los
I vho are mutually at fault Iaking, however, the law a
f t her discussion of this question may tend to ¢ ir ide
perhaps to simplify addre nd charges to the jury
izht st that in the discussion of negligence cases too great relianc
I b laced upon other judgments which are decisions upon questions
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105
njur fact re cited as being o1 h the one under eonsideration Annotation.
Doy 1 o new statement of principles but which deseribe an accident
iving that | happened in a s t similar fashion \Ses are most
fl re- dangerous beeause, thougl ere 1 be coincidences, it is impossible that
wdant Il the eircw can I ane and the facts reported may
cus probabl ts upon whie erdict was arrived at
njur of negligen v ch simplified if we elir ted ninety per e

ler Upon tl bject the judgment o

I 1016), 20 D.L.R. 408
those Recent eases in the
bod wmada are much relied on in this
latter told that a jury hay t to draw
8 in str

1lso of th

inder

I'his n

ngled ( of | y other i

ne, 18 onng in

with nd cireun

e the

iff

et

suggested simplification, therefore, in deeciding e

the elimination of most of the cases on “all fours
I'here is further a frequent confusion of ideas which added to the diffieulty
r tl in presenting evidenee in this elass of action tends to eloud even more the
1 not stes in any particular ease
juiry It is submitted that o mental ¢ logue of the main clusses of e
wiff's ome distinetions would help to elear up some of this confusion
nable vtalogue might be somewhat aus follows
N 1. Cuses injury where ther negligence (or what i
n the h thing in law), no evidence of negligence eausing the aceident and where
1 this t fore, there is no liability.  Probubly the leading modern ease for thi
T'he ition is Wakelin v. London & South Western Ry. (1886), 12 Apy
e de Under this heading we learn that not only must the defendant |
intiff carcless but his earclessness must eause the injury or it will not be negl
have 2. Cases where the carelessness is that of the person injured
intiff 3 not strietly “contributory negligenec but is a case of the injured person
enee being the “author of his own wrong It implied that the plaintiff alone is
that negligent and that the defendant is innocent Instances of this are Fawcet
if the v. Canadian Pacific R. Co. (1902), 32 Can. S.C.R ind Andreas v. Can
logic idian Pacific R. Co. (1905), 37 Can. S.C.R. 1. This class of « frequently
im irises where there is some defeet in the employer's plant due to the negligence
imes of the employee who has been injured; and where such cases arise now under
some the heading ** Master and Servant™ the intricate legal problems with whiel
loss we were formerly familiar are now happily solved by some species of Em

18 W ployers Liability Insurance. It is a pity that the distinetive terms for cases
ideas where the plaintifi's negligence ““contributed

together with the negligene
utset of the

defendant in ecausing the injury and those where they were the sole
ianee cause of the injury have not been more carefully employed

ns of
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Annotation. 3. Cases where the combined negligence of plaintiff and defendant caused
the injury. It is in cases of this charaeter that the greatest difficulties arise
| Iheoretically one might argue r various solutions, f{or instance 1
| I'he persons most to blame should suffer, or (2) Both being to blame they
hould share the loss, or (3) The persons last to blame should suffer regardles
| of the degree of carclessness on the part of either, or (4) The person injured
should not recover if he is at all to blame
I'he first of these has much to be said for it in theory and the last secm
illogieal and unfair, but in fact the degree of enlpability is seldom an eleme
) in English common law exeept perhaps in assessing damages, 21 Hals. 361
ind the lugt has had much influence upon it I'he second like t rst |
place in the common law and the third has from time to time emerged and n
Cunada sinee the judgment in the Brenr ¢ has been digested under t}
4 ption * Ultimate Negligene
Our law in endeavouring to sol he problems | "
Qi nducted earch for wl it eall he Proxi e ( v .
! theory the resul Id have been simple and satisfacte ( inl
h limitation of t quir it ry for vere infir he
wider the eause [« il their pulsion one of I I
| L quoted in M ) / App. ( 19 0. 1 :
ri r leper m the * proxin ! ) ‘
I s foll 1. W egligene ¢ proximate ¢ « i
1?1 not, then ther ( e of action Was the plainti wen
he proximate eause? Then of co he eannot recover Was d '
weghgenee the ) un ( I'l ] T re Y LW (
gligenee the proxi | plaintiff cann hi
It is in respect hird and fourth questior |
\ nirtbutor 1 TZen I tima ( FOTC 1 I L
it involves r s wortl hile remarking tl contributor 1
Presuppo; carclessness on the part of the d o but i I
{ osition that the plaintiff might have but did not avoid i ' )
{ n ce he contrib d to n yury by his 1Zene AT
| lain in failing to d t he should have done to rt tl
{ qu the defendm gleet. See Beven on Negli 2
b 156 and 157
é Ultimate negligence in theory involves proof of fac hich rer
proximate eanse’” astep further loing I'he defend
s negligent but that does not ereate (& f action | p &
plaintif bsequent want of care; the intiff was negligent but that
not deprive him of his elaim bec se the defendant was carvel 1
the consequence of the plaintifl’s earlier negligence so that is the proxi
cause and so plaintiff recovers For this proposition the ease of Davie
1 Vann, 10 M. & W. 546, is usually cited. There the plaintiff hobbled h
¢ ( nd turned him out on the highway I'he defendan drivir
{ 1 smartish pace vhich was construed as being negligent driving @
killed it
~ A majority of the court assumed that plaintiff was negligent but

that the defendant might but for his later negligence have avoided the aceide

nd so the defendant was made liable I'he question there really was whetl
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the animal was lawfully on the highway and if not what duty one owed to an
animal not lawfully there. It would seem almost as though analagous de-
cisions would be those bearing on one’s duty to a trespasser rather than cases

bearing on questions of negligence or contributory or ultimate negligence; but

the decision has always since been eited as authority for the statement that
though plaintiff may have been negligent vet if defendant might by exercising
proper eare have avoided the aceident his negligence is the proximate eause
See Radley v. London and North Western Ry. (1876), 1 App. Cas. 754, Such a

decision us this does not involve any element of antecedent negligenee on the

part of the defendant. It is not a question of who began to be negligent
first : but merely whether (1) the earelessness of the contestants is severable
ind (2 hieh of them had the last chance of avoiding injur If (1), the
combined carclessness 15 not severable then tl proximate ¢ s¢ 18 Joint
neghgene | neither « ‘ recover from the other; but if (2), the
carclessness is sever hen the court enguire ho is final ponsible
wl th st woxima ( hich enables the AT
recover, It w I ht that when tl I heen contril negli
n the plamtdY’s part there mu " ¢ later ligenee on de
ndant part n raer 1 4 I cltion lor n lanntt Net
Anglin, J., Bre ! i ( R., 424, 6 Can. Ry. Cas. 262
I 80 this would invelve rel ‘ ) the Nnees i
chronological order,  The formula wo low
Firs Defendant was negligent Lvintiff s T but later
il defendant was again negligent and fendant ¢ proxima
nd he s liabl This 15 what no d led Anglin, J., to invent the
rm U timate ¢ ee and though it " hard el 18
formula, whicl ! quite simple, to | facts courts have not
stopped at this but have made the defendant liable even though his carelessness
s not the | Ultima negligen eaking chronologi In the
1 1 learned lge coined this att ive bu term
y he de ants linhle for negligenec | s antecedent to
nl neglig 1 he deeided tha i nterior negliger winted
» “ultimate gligenee; see p. 437, which sl he d I
OTINS n applicd he hard fae of aetual cas
I hat en the pla il v negligent imn crossing sty ! roiru 1
treet ¢ It lefendant’s motorman was required to s! il power at
this erossing by the company’s rules, but did not do hus b ere negli
gent but Anglin, J., separated their negligence and held (spy g fo Divi
ional Court) that though the motorman's negligen lent to that
of the plaintiff yet as it continued down to the collision it was t} roximate
15¢ ol i el nt nd nt Vs given an Divisional ( r for |j“
plaintiff In the Court of | for Ontario, 1501 R, 195, 8 Can, Ry, Cas,
100, this judgment was v 1, not for any misstatement of the law in the
Divisional Court but beeause the Co of Appeal thought there had beer
10 misdirection at the trial and in the Supreme Court (40 Can. S.C.R. 540

8 Can. Ry. Cas. 108), the judgment of the Court of Appeal was upheld and

hile there is but little discussion of the law Dufl, J., say t p. S50 I'he
winciple 18 too firmly settled to admit in this court any controversy upon it
hiat in an action of negligence a plaintiff whose want of ear s diveot

nd effeetive contributory eause of the injury complained of eannot recover
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Annotation, |, « ea it n be hlisl hat, but for the defendant’s earlier or
| meurrent negligenee, this mishap in which the injury was received would
f not have rred.” T ¢ o time rendered the possibility of & plaintift
! recovering for “antecedent” “ultimate” negligence of a defendant extremely
remote
ritish ( i bove
I Pr Cowm I i ,‘ ible for the
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z' CAN THE KING v. TORRENS
L
Er E rche ( of ( Cassels, J. Novembe 917
Exrerorriarion (§ 111 165) —CoMpPENSATION-—~BUILDING LOTS—L¢ oF
\r | riation of building lots by the Crown does not entitle the
wner to special for tl in the remainder
f the lots beea weir being the proposed extension of
T put the | 1 the advantages
Statement INrorMATION for the vesting of land and compensation in an
expropriation by the Crown
Hanson, K.C',, for plaintifi; A. J. Gregory, K.C., for defendant
Camals. | ('AssELS, J An information exhibited by His Majesty upon

the information of the Attorney-General of Canada, to have it




).LR.

rlier or
would
laintiff
remely

eferred
P term
lecided
endant
danger
he law
onders

on and
erable

it (a)

18 the

linble

& want

It may
using

Privy
ficulty

e, but

nst all
ries to
m

S8 OF
le the

ainder
son ol

in an

dant.

upon

e 1t

40 DLR.)

Dominion Law Reprorts,

declared that certain lands, the property of the defendant, Eliza
Torrens, required for the line of the Intercolonial Railway, are
vested in the Crown, and to have the compensation money pavable
in respect of the lands expropriated ascertained

Fredericton is a city containing a population of between seven
and eight thousand people. While beautifully situate, it is a
city which, according to the evidence, has not advanced in growth
for a number of years past. There are a few large manufactories
located there

It is quite clear from the evidence that the building of factories
at Fredericton is not active.  The factories are few and far between
and real estate does not command large values
Somewhere about 20 years ago, probably a longer period,
Mrs. Torrens had a plan prepared by Mr. Beckwith, a eivil engin-
eer, who died several years ago. This plan is marked ex 4
in the suit. The plan was never registered. It is in point of fact
inaccurate, as 1 will point out later; but a glance at this plan will
indicate the contentions on the part of Mrs. Torrens.

York St. is a street that runs up from King St. on the south,

passing the lands of Mrs. Torrens, and leads to the station of the

Canadian Pacific Railway in Fredericton. Aberdeen St. was

opened in the year 1808, It was opened on the north-westerly
gide of York 8t extending to York 8t. but not extended beyond
York St

On the plan to which I have referred, Mrs. Torrens divided her

property into 3 lots fronting on York St.  Fach of thesc
tained a frontage of 53 ft

lots con-
, and extended southerly about 150 ft.
She also laid out 5 other lots, numbers 4, 5, and 6; also 7 and 8.
These two latter lots are not shewn on Beckwith's plan. In
addition to the 8 lots which she owned according to the plan, there

was reserved 50 ft. on York St. for the extension of Aberdeen St.
In point of fact she had not the 50 ft. to reserve. From Me-
2 ft.

The railway has expropriated a portion of this so-called re-

Knight's evidence, the engineer, she had only 3!

serve for the extension of Aberdeen St. but have not taken all the

land belonging to Mrs. Torrens so reserved. They have expropri-

ated 14,533 sq. ft., which have a frontage of 33 ft. on York St.

and running back southerly a distance of 410 ft.

No portion of the lots numbers 1 to 8 inclusive has been taken
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CAN. by the railway. There is still a strip of land a portion of the so

Ex. ( called reserve between the southern boundary of lot 3 and the

rue King  Jands expropriated by the railway. The measurements in regard
! to this strip differ.  On York St. there are several feet, but as the

‘ ToRRENS

| expropriated piece goes south-easterly it narrows down and is not

Cassels, J

80 wide at the rear of lot 3 as at the front on York St. 1 will refer
to this more in detail later on
} At present 1 am endeavouring to explain the situation in order

| to under d the elaim made by the defendant I may mentior

that rrens never intended to dedieate the portion reserved
by her for the proposed extension of Aberdeen St.  She apparently
conteniplated that the eity would extend Aberdeen St. from York
St. south-easterly as far as Regent 8t.; and her idea was that the
city would have to expropriate this reserve and pay her con
pensation for the land so taken for the extension of Aberdeen St
I'he city has never done so and Aberdeen St. has never been ex
tended bevond York St
The defendant, as set out in her answer, states that the land
so taken, referring to that portion of the proposed extension of
Aberdeen St. (to which 1 have referred) formed part of a larger
tract of land fronting 209 ft., more or less, on York St., and pre
serving the width throughout. The said larger tract of land,
owned by the said Eliza Torrens, had been sub-divided prior to the
taking of the said land for railway purposes, into 8 building lots
and in the said sub-division provision was made for a portion of the
land required for the extension of Aberdeen St.  She alleges that
] 3 of the said building lots, numbers 1, 2 and 3, front on York St
E each with a width on York St. of 53 ft., and a depth of 150 ft
i and the remaining land fronting on York 8t. 50 ft., and running
back preserving the same width for a distance of 405 ft., was set
apart or laid out as a portion of the land required for the extension
of Aberdeen St., the same being in prolongation south-easterly of
said Aberdeen St., and it was the intention of the City of Fred
4 ericton to extend the said Aberdeen St. taking in the said strip of

land in prolongation of said Aberdeen 8t.  Five of the said building

lots, namely, numbers 4, 5, 5, 7 and 8, front on the said proposed
extension or prolongation south-easterly of Aberdeen St,

She proceeds to allege that the said lot 3 is bounded south

westerly by the said proposed prolongation or extension of Aber-

deen St. as laid out a distance of 150 ft
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The defendant then states that upon the taking and using of

the said land for railway purposes, it beeame impossible to extend

the said Aberdeen 8t as was intended, and the said lots 4, 5, 6, 7

and 8 are forever enut off from aceess to any publie street, and have
become useless for building lots
She elains the sum of $6.160.  Of this amount she elaims for

the value of the land actually taken $1,50( She sets up a elain

of $500 for the depreciation in value of lot No. 3; $300 for depre
ciation in value of lot No. 2: £300 for depreciation i value of lot
No. 1; and $3,000 for the depreciation in value of lots 4,5, 6,7
and 8

I have had the opportunity of viewing the premises in question
vith the counsel for the various parties, and T am of opinion that
the claim made for the value of the land taken is excessive. |
am also of the opinion that any claim for depreciation of the
various lots, 3, 2and 1, 4, 5, 6, 7 and 8, has not heen sustained by
the evidence in the casc

I think there can be no question but that the future of these
lots, 4, 5, 6, 7 and 8, can only be for factory purposes, if in point
of faet they can be sold to any person desiring to ereet factories
upon this particular property.  Moreover, as 1 will point out more
in detail, Mrs, Torrens must have held the same view, as these
rear lots, 4, 5, 6, 7 and 8, had been leased by her for a period of
vears, ending in the year 1928, for use as coal and wood vards
to be held and used in conjunetion with the land held by My
Baird fronting on York 8t. 1 will have to deal with the evidence
more in detail, but T desire to point out that the lease of lot 3, and
the le

1ses of the rear lots 4, 5, 6, 7 and 8, all expire about the sane
time, namely, 1928; and that Mrs. Torrens is now receiving a cash
payment for that portion of the so-called reserve for Aberdeen St.
expropriated. The balance of the so-called reserve, the property
of Mrs, Torrens, has since the expropriation been leased to Mr.
Baird for a period of 14 years from November 22, 1914, Mr.
Baird has obtained access to these rear lots by means of a lane
from York 8t.  The various leases are renewable on terms set out
as |

have stated, can only be of use for factory purposes—and the con-

in these instruments,  These rear lots, from 4 to 8 inclusive

struetion of the Intercolonial Railway on the land in question has
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CAN,

enabled the lessee of these rear lots, 4 to 8 inclusive, to obtain
Ex. ( trackage accommodation, a matter of considerable value to the
rag Kivg  lots: and if there were any damage oceasioned by the expropriation
Poiais of this so-called reserve to the lots it is more than compensated by
| the additional value given by reason of the railway facilities
{ P I'he evidence of Mr. Mitehell, the Mayor of Frederieton, im
pressed me as having the greatest weight in regard to the value
', of the lots taken He places the area of the land taken at 14,533
| ; gq. ft.  Of this land taken he puts a value on the part fronting
F on York 8t., and running back a distance of 150 ft., of ten cents a
" square foot I'he square feet of this particular piece are 5,700
{ For the | 1wee in the rear, amounting to 8,753 sq. ft., he places a
value of 5 cents a square foot, amounting to $£437.50, or in all
£1,007.50.  And in my opinion if she receives this amount, t
gether with 109 for compulsory taking and intecest to the date of
judgment, she will be well compensated
I'he judge here quoted a portion of the evidence and con
tinued
It is quite apparent from Mr, Winslow's view that Mrs, Torrens
would gain nothing by simply dedieating that portion of the pro
| posed extension of Aberdeen St. for her own lots, in order to en
hanee the value of these lots from 4 to 8 inclusive, and I agree with
his vi¢ Because, as 1 have stated, in addition to her getting
! compensation for that portion of the reserve, and these rear lot
{ being only eapable of being used for factory or other purposes
| she can alwavs give the requisite amount of land off lot 3 taken in
’ connection with what is left of the proposed reserve for Aberdeen
S
l I'he leases in question are produced.  One is dated April 25
1907; another, May 9, 1910; and they run, as I have pointed out
for a long period.  Baird by sub-lease assented to by Mrs. Torrens
gk is the lessee, and I have ecalled attention to the faet that these
leases if not renewed will expire in 1928, and at that time if the
g <o leases are not renewed Mrs, Torrens can deal with the property
gl o in any manner in which she thinks best,
il Mitchell's evidence explains the position of matters. He is

he

I think it is inereased in value even if there is no aceess from York St

states

asked in regard to the value of the railway track

UrPOSeS He goes on to point out

for warehouse |
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These lots (referring to the lots from 4 to 8) were leased by Baird from the
Torrens’ estate, also lot 3 on York 8t.  He controlled the lots in the rear and
on York St. at the time the expropriation was made, and he still oceupies the
back lots and is provided access to them

Mr. Hooper points out that the lots in question are dedieated
for factory purposes. He states that for residential purposes it
will be of very small value. He is asked

Q. Wouldn't the proper way of dealing with this land be, to start with
some 8 feet on what is the proposed street still left below that lot which was
sold? A. Yes. Q. Wouldn't the best way of utilizing that property be, to
take the 14 ft. utilizing what is left of the proposed roadway, and run it
into the property at the rear? A, Yes. Q. By utilizing that wouldn't that
make the property in the rear more valuable? A. I think so. Q. You would
get what you would lose, in making the lane offset by the additional trackage?
A. Yes.

And as T have pointed out, in addition to that, she gets the
immediate cash sale for that portion of her land reserved for the
proposed extension of Aberdeen St. expropriated.

I think she is fully compensated if she receives the amount of
£1,007.50 with 107 added and interest to the date of judgment.

I do not think the tender a proper tender. If Baird has any
interest there should have been a separate tender. It is stated
by counsel that he makes no elaim.

Before any amount is paid to Mrs. Torrens a consent should
be filed on behalf of Baird.

In dealing with the question of costs, it is to be obgerved that a
very considerable portion, if not the gre:

er part of the evidence,
is based on the claim put forward in regard to Aberdeen St., and the
injury or loss to Mrs. Torrens by reason of the depreciation of these
various lots from 1 to 8, and on the best consideration I can give
to the case, and for the reasons stated, I have come to a conelusion
adverse to the claim of Mrs. Torrens,

In view of this I think Mrs. Torrens ought not to be allowed
the full costs of the action, although she recovers something more
than the amount of the compensation tendered. She certainly
would not be entitled to the costs of the trial so far as they were
enhanced by the abortive attempt to establish damages arising
from the fact that the expropriation prevents any extension of
Aberdeen St. If the costs were taxed there would have to be a
set-off between the items relating to the issues upon which each

840 p.L.R.
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party succeeded. I think that the sum $50 will fairly represent
the difference that Mrs, Torrens would be entitled to if such a
set-off were made.

I'here will be judgment in favour of Mrs. Torrens for $1,007.50
with the usual 109 added thereto. together with interest at the
rate of 57 per annum from the date of the expropriation. She

will also have costs fixed at the sum of $50. There will be no

costs to the plaintiff Judgment accor ql
GALLAGHER v. TORONTO R. Co
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Ridde 1
Lennox, JJ., Ferguson, J.A., and Rose, J. November 23
\vroMoBiLes (§ 1T D—350)—AccipENt—Dury 10 PERSON USING—FINDIN
OF JURY SETTING ASIDE VERDICY
In an action for damages for injury to an automobile on a highway t
findings of the jury ld not be disturbed although they have
directly indicated the connection between the neg nee found and tl
weldent, if they did on the evider reasonably draw the inference tha
the effective cause of the a vas the " SIVe { speed

that the plaintiff was not g ontributory ne

See Annotations, 1 D.L.R. 783, 30 D.L.R. 4

Arrean by defendants from the judgment of a County Court
Judge upon the findings of a jury, in favour of the plaintiff, fo
the recovery of damages in an action for injury to the plaintifi
witomobile by reason of the negligence of the defendants’ motor
man. Affirmed

R. McKay, K. for appellants; 1. F. Hellmuth, K.C., for

respondent

Mereprta, CJ.C.P If we do not allow our minds to b
distracted from the case which each of the parties to the actior
made at the trial, a proper determination of this appeal appear
to me to be attended with no real difficulty

The plaintifi’s case was: that, while he was lawfully driving
his motor-carriage upon a highway, a street-car of the defendant-
driven by one of their servants, following his car, ran into it
causing the injury to it for which he sought damages: and the
defendants’ case was: that, while lawfully running their car upon
their track behind the plaintiff’s carriage, the carriage was sudden-
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ly, and without any warning to following traffic, stopped; thus
causing the accident and injury to the plaintiff’s carriage.

If the plaintiff’s story were true, he ought to recover damages
from the defendants, unless it was shewn that the accident was
caused by circumstances of which the effect could not be avoided
by reasonable care on their part: whilst, if the defendants’ story
were true, the plaintifi could have no right of action against
the defendants. He was driving on the ear-track, where the
cars had the right of way; he was driving on the more dangerous
part of the highway, that is, where more in danger of injuries
such as those in question; and it was plainly his duty to give warn-
ing, in the usual manner, to following traffie, if any change in
the movement of his carriage, which might cause an accident,
took place. He did not know how closely cars, or other vehicles,
might be following him,

It is quite clear, therefore, that the rights of the parties de-
pended upon the question, which story was the true one; and it
seems to me to be clear, too, that the jury gave credit to the story
ol the plaintiff, and discredited that of the defendants: and there
was obviously evidence upon which reasonable men could so do.

I'he jury have not stated their finding in that form; but,
having regard, as one must, to the real questions involved in the
trial, it seems to me to be plain enough that substantially that is
what they meant: what they were trving was the case presented
to them on the whole evidence: and what their verdict means,
necessarily means, I think, is, thut the defendants’ story was
not proved; that, having regard to the condition of the road,
the driver of the street-car, proceeding with knowledge of the
position and nearness ot the plaintifi's carriage in front of him,
followed it at a negligently high rate of speed, and that that
negligence was the cause of the running down of the carriage,
an accident which could have been avoided with ordinary care:
and all that seems to me to be really admitted by the driver of
the car in his testimony as to the sudden stopping ot the carriage.
But for that excuse his own evidence should have condemned him,
because, even if it were true that he sounded the gong, it was
plain that the plaintiff did not hear, or at all events did not heed,
it. And I cannot agree with any one who asserts that—even

(GALLAGHER
v
ToroxTO
R.W. Co.
Meredith,
CICP

o

. PR———
" e g -
S AELSE £ ST T

0




P

s

.y

116

ONT.
S C

GALLAGHER
v
ToronTo
R.W. Co.

Meredith,
cicr

Lennox, J

Ferguson, J.A

Domixion Law Rerorts, (40 D.L.R.

if he knew that the plaintifi heard it—he would be justified in
rushing on because he had a right to assume that the plaintiff
would clear the way in time; accident might prevent clearing the
way ; and, even if obstinacy prevented it, that would be no excuse
for running down the obstinate, and in the wrong, man. One
may assume that another will do his duty, but every one knows
that sometimes the other cannot, and also, pretty often, will not.

But in this case the driver of the car, whether he sounded the
gong or not, knew that the plaintiff gave no kind of indication
that he had any warning. Hence the driver knew of the need for
something more to justify him than sounding the gong, and so
accounted for the accident in the way I have mentioned, a way
which would put the blame on the plaintiff: but the jury have
absolved him from that blame in finding him not guilty of any
negligence: and that the accident was caused by the defendants’
negligence.

I cannot think the case one for a new trial, either on the ground
of uncertainty as to findings, or of anything that took place at
the trial of which the appellants complain. The amount involved
is only about $200; and costs of a new trial, on both sides, might
exceed that sum

I am in favour of dismisssing the appeal
LenNox, J., agreed that the appeal should be dismissed

FercusgoNn, J.A.:—The first three questions to and answers
of the jury are as follows

“1. Were the plaintiff's damages caused by the negligence of
the defendants? A. Yes

“2. It o, in what did such negligence consist? A. Excessive
rate of speed.

“3. Was the plaintiff guilty of any negligence which contrib-
uted to the collision? A. No."”

The expression “excessive rate of speed,” as used by the jury,
is, to my mind, a relative term, it does not mean a rate beyond
that fixed by statute, by-law, or regulation, but a rate of speed
beyond which the defendants’ street-car would not have been
driven by a motorman exercising the care which a man of common
prudence would have exercised, having regard to all the circum-
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stances adduced in evidence, including the nature, condition,
and use of the highway, and the amount and nature of the traffic
which actually was at the time, or which might reasonably be
expected, upon the highway. In other words, the standard is
fixed by the rate of speed at which a reasonably prudent and
competent man would have driven if placed in the position of
the defendants’ motorman, at the time and place and under the
conditions proven to have existed at the time of the accident.

Whether or not that standard had been exceeded, and whether
or not the excess of that standard was the cause of the accident,
are, I think, questions of fact for the jury, and in arriving at the
answers it is not our, but their, knowledge, experience, and judg-
ment, that are to be applied to the evidence. The jury have
answered both questions in favour of the plaintiff; and, as 1
view the matter, the question before us in appeal is not whether
the speed was excessive, or whether the excessive speed was the
cause of the aceident, but, was there before the jury any evidence
on which they could make these findings?

It is common knowledge that in the city ol Toronto, with
its population of nearly half a million people, Yonge street is the
main north and south and Bloor street one of the main east and
west arteries of traffic. There was, before the jury, evidence that
the plaintiff drove his automobile south on Yonge street, turned
into Bloor street, and, when proceeding west on Bloor street at a
rate of about 12 miles an hour, was overtaken by the defendants’
street-car, and his automobile smashed and damaged. There was
ilso evidence that the street-car was travelling at from 15 to 20 miles
an hour; that there had been a recent fall of snow; and that
the pavement and rail were slippery. The collision and damage
are established. The jury were asked to find how and why the
collision occurred. The |ll;||llllﬂu~ evidence was directed to the
theory that the defendants’ car overtook and smashed his auto-
mobile because the motorman was either unable or unwilling to
check the speed of his car. The defence theory was that, after
leaving Yonge street, the plaintiff drove his automobile past and
on to the tracks in front of the defendants’ car, and there stalled or
otherwise suddenly checked the speed of his automobile, so that
the motorman did not have an opportunity to stop the street-car
in time to avoid the accident, and that the plaintiff was the
author of his own damage.
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The plaintiff's evidence is, that he did not pass the street-car,
but was at all times ahead of it, and that he did not stall, stop,
or suddenly slow up. The jury have accepted the plaintiff’s
theory; but, instead of finding that the motorman did not try
to avoid the accident, have in effect said that he was unable
to stop, not because the plaintiff did what the motorman say
the plaintiff did, but because the motorman was driving his car
at such a high rate of speed as to deprive himself of the control
necessary to enable him, on a slippery rail, to check or stop his
car quickly enough to avoid hitting the plaintifi’s automobile,
travelling ahead of him at the rate of 12 miles an hour.

I am of the opinion that there is abundant evidence to support
the jury’s finding of negligence, and that such negligence was
“excessive rate of speed,” and also that this is not such a case as
Reed v. Ellis, 32 D.L.R. 592, 38 O.L.R. 123, where the Court
was of the opinion that there was no evidence that the negligence
found was the proximate cause of the accident.

The difficulty which presents itself to my mind is, whethe
we should, as was done in Ryan v. Canadian Pacific RW. Co
37 O.L.R. 543, 32 D.L.R. 372, grant a new trial, on the ground
that the jury have not by their answers indicated the connection
between the negligence found and the accident, or dismiss the
appeal on the ground that the jury on the evidence did reason-
ably draw the inference that the effective cause of the accident
was the “excessive rate of speed:” Billing v. Semmens, 7 O.L.R
340, 344: Toben v. Elmira Felt Co. (1917), 11 O.W.N. 375

I have come to the conclusion that the latter is the proper
result, and am assisted to that conclusion by the opinion that the
plaintifi’s story (if believed) cast upon the defence the burden
of explaining the cause of the accident; why the motorman did
not or was unable to stop his car was a fact peculiarly within
his own knowledge; he went into the box and told his story
which the jury have not accepted; they have, on the contrary
accepted the plaintiff’s story, and found “no contributory negli
gence,” In view of that finding, the only other reasonable ex
planation of the cause of the accident is, I think, to be found
in the answers made to questions 1 and 2, and the verdict might
if necessary, be supported on the principles enunciated in M¢
Arthur v. Dominion Cartridge Co., [1905] A.C. 72, discussed and
explained in our Courts in Grand Trunk RW. Co. v. Haine
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and Poultry Association (1916), 36 O.L.R. 640, 30 D.L.R. 647.

The plaintiff’s motor-car, which he
was driving westerly in Bloor street, was struck from behind by
a car belonging to the defendants, and damaged. The defendants’

witnesses say that the motor-car overtook and passed their car,

Rosg, J. (dissenting):

turned on to the rail immediately in front, and, after proceeding
a very short distance, *“stalled,” and was struck before the street-

Taking the findings with the Judge's
charge, I assume that the jury rejected this evidence
that the motor-car had been ahead of the

distance, and was struck while in motion.

car could be .\[(I]illl'll.

, and found

street-car for some

The jury found that the damage was caused by the negligence
of the defendants, and that the negligence consisted in * excessive
rate of speed.” The defendants contend that there is no evidence
to support this finding; and I think their contention is correct

There was contradictory evidence as to the

rate of speed
at which the street car

was running. The motorman swore

to a very moderate rate; the plaintiff said he was travelling

it the rate of 12 miles an hour, which, he says 1= not

fast,” and that the street-car overtook him; a witness
called by the plaintiff put it at from 15 to 20 miles an hour. The
plaintiff thought the rail was not slippery

; the defendants’ motor-
mun =aid it was,

Assuming the jury to have accepted the evi-
dence of the witness who thought the street-car was running
at from 15 to 20 miles an hour, there was absolutely no evidence
that, even if the rail was slippery, the speed was so great as to
put it out of the power of the motorman to make as sudden a
stop as a prudent motorman ought to have ¢

sumed that he might
be required to make in order to avoid injury to persons or vehicles
lawfully using the highway; and, without something from which
the jury might infer that the speed was excessive in that sense,
it was not open to them to say that the speed was negligently
excessive

I would allow the appeal with costs and direct judgment
in the County Court dismissing the action with costs,

AIbbELL, J

wgreed with Rosg, J.

Appeal dismissed; RipveLy and Rosg, JJ.,
dissenting.

1905), 36 S.C.R. 180, and St. Denis v. Eastern Ontario Live Stock

8.C.
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THE KING v. NEILSON.

Nora N Supreme Court, Longley and Drysdale, JJ., Ritchie, E.J., and
Chisholm, J March 12, 1918

Tk § 1—40)—ON HiGH SEAS—FOREIGNER —DBRITISH 8HIP—PROCEDURE
Proceedings for the trial of a foreign subjeet charged with theft on a
British ship, committed on the high seas, should not be taken unders. 591
of the Criminal Code but under s. 686 of the Merchants Shipping Act
1804 (Imp. I'he consent of the Governor-General is not required before
instituting proceedings
he King v. Heckman

in. Cr. Cas, 242, followed

ArrricaTion of a prisoner confined in the common gaol at
Halifax for discharge from custody under the Liberty of the Sub-
ject Aet, RS.N.S, 1900, ¢. 181. An order was made by Chisholm
J., referring the application to the Supreme Court in banco

I'he prisoner was a native of Denmark, though residing with
his family at Grimsby, England

The nature of the charge upon which he was arrested and the
grounds upon which his release was sought appear fully from the

idgments

J. J. Power, K.C',, for prisoner, in support of application

L. Cluney, K.C'., Crown Prosecutor, contra

LoNGLEy, J In this case some time last autumn the prisoner
was charged with having committed a theft upon the high seas
from a vessel which arrived at that time in Halifax. The Act
mder which the prisoner was tried has the following condition
Criminal Code, s. 591

Proceedings for the trial and punishment of a person who is not a subject
f His Majesty and who is charged with any offence committed within the

jurisdiction of the Admiralty of England shall not be instituted in any court

in Canada except with the leave of the Governor-General and on his certificate

that it is expedient that such proeeedings should be instituted
I'he party was taken before the stipendiary magistrate of
Halifax and a certain preliminary examination gone into and the

party committed for trial before the Supreme Court of Noy

Seotia

At the October sittings of the Supreme Court the leave of the
Governor-General had not been received in Halifax, evidently
owing to the absence of the Governor-General in some other part
of Canada. Since October, the leave has arrived, and is in the
hands of the police authorities, but the Crown did not feel at
liberty to go on and prefer an indictment at the October sittings
of the Supreme Court




I., and

EDURE
ft on a
rs. H9l
g Act,
[ before

wl at
s Sub-

holm,

t with

ul the

m the

Isoner
1 S¢as
e Act

lition,

subject
iin the
7 eourt

tificate

ite ol
1 the
Nova

of the
lently
r part
n the

eel at

ttings

40 D.LR.

DomiNion Law Reports

The defendant, by J. J. Power, K.C'., his attorney, has moved

the court to order the discharge of the defendant on the ground

that the assent of the Governor-General had not been received,

and that no preliminary examination should have taken place
before the stipendiary magistrate of Halifax. He cites

a case
The King v. Heckman, 5 Can. Cr. (

as. 242, in which Ritehie and
Weatherbe, JJ., give a decision, in the main, in favour of the case
not being considered by the preliminary court of the magistrate
in Halifax until the leave of the Governor-General had been received,

and they based their decision on the case of Thorpe v. Priestnall,
1897] 1 Q.B. 159. There was then in operation a certain law in
England in regard to the Sunday Observance Act of 187] as
follows

No prosecution shall be instituted for any offence under the Sunday
Observance Aet, 1676, except by and with the

consent in writing of the
chief officer of the police distriet in which the

offence is committed

In that case it was decided that the preliminary examination

a part of the proceedings and not hing could be done

under those proceedings

I'he only question that remains is whether the decision of
the learned judges, based upon this particular Aet, was a correct
one in respect to the Canada Criminal Act

‘Proceedings

all not be instituted in any court in Canada’

are the words in 8. 591, “without the leave of the Governor-
General.,” It is not difficult to see a great distinetion in the

operation of the two Acts. The one requires the assent of the

chief of police in the police district in which the offence against
sunday was supposed to have been committed. The Canadian
Criminal Aet provides that no “trial or punishment” of any
person, ete., shall take place unless with the leave of the Governor-

General. The first case was simply a proceeding to attain the

assent of the police officer in the very district in which the matter
was to be held, and the other requires the assent of the Governor-
General who may be hundreds of miles away and difficult of
obtaining immediate access to. Therefore, in order to make the
\ct workable, it is necessary that there should be a preliminary
examination in the first instance in order to obtain authority for
holding the person committed, and it is therefore contended on
behalf of the Crown that the mere holding of an inquiry by the

I'ne King

NEILsoN

Longley
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stipendiary magistrate is not “ proceeding with the trial and pun-
ishment ” of the party, and that, if any such interpretation were
given to it, it would make the elause absolutely unworkable and
not subject to reason or common sense in the matter

The point is a difficult one, and it is one that will require the
very best consideration of all the circumstances. 1 am disposed

to take the view that the Aet is imperative and the words * pro-

ceedings shall not be instituted in any court in Canada” mean
what thev say and that Neilson is entitled to be discharged.

I think that Neilson is not entitled to be discharged by the
Merchants Shipping Aet I think that s. 591 is a special section
creating an offence committed within the jurisdiction of the
\dmiraltv, and 1 think the provision of the Merchants Shipping
Act applies to this case

Dryspare, J I do not think that the limitation in s. 591 of
the Code prevents a magistrate from arresting a man charged with
erime on the high seas If this were so it would seem to me that
s. 656 is inoperative. 1 have no doubt that a magistrate has
authority under s. 656 to arrest a man in this country who is here
charged with erime on the high seas, regardless of s. 591

I would refuse the application for discharge referred to the
court by Chisholm, J

Rircnie, E.J I'he information charged that Neilson, *“then
being a foreign subjeet, did on or about the 25th day of August
A.DD. 1917, on a British ship, to wit, the *“Triumph,” then on the
high seas, unlawfully steal $65 or thereabouts, the property of one
Jasper Anderson

S. 591 of the Code is as follows: (See judgment of Longley, J.)

Neilson was arrested at Halifax under a warrant issued by
the stipendiary magistrate of the City of Halifax, and was by
him committed for trial. Application is now made for Neilson’s
discharge on habeas corpus on the ground that the information
was laid without the leave or the certificate of the Governor-
General. The question is as to whether the laying of the informa-
tion is the institution of the proceedings.

I am of opinion that it is. No sound distinetion can be drawn
between the words “institution of proceedings™ and the words

“ecommencement of proceedings.”
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I think that the statement of this proposition is sufficient
without referring to the books; but I may add that it is in accord-
ance with the opinion of the late Ritebie, J., and the late Sir
Robert Weatherbe in The King v. Heckman, 5 Can. Cr, Cas, 242
If this were the only point involved I am of opinion that Neilson
would be entitled to be discharged, but the Crown relies on s, 686
of the Merchants Shipping Aet, which is as follows

Where any person being a British subject is charged with having commit-
ted any offence on board any British ship on the high seas or inany foreign
port or harbour, or on board any foreign ship to which he does not belong
or, not being a British subject, is charged with having committed any offence
on board any British ship on the high seas, and that person is found within the
Jurisdiction of any court in His Majesty's dominions. which would have had
cognizance of the offence if it had been committed on board a British ship
within the limits of its ordinary jurisdiction, that court shall have jurisdietion
to try the offence ag if it had been so committed

I think that Neilson is eaught by this seetion and is therefore
not entitled to be discharged A= to this 1 follow the opiion of
the late Ritchie, J., in The King v. Heekman, supra, and am unable
to agree with the opinion of the late Sir Robert Weatherlbe

Under =, 686 of the Merchants Shipping Aet, Neilson is to be
tried as if the offence had been committed on board a British ship
within the lhmits of the ordinary jurisdiction of the court
an offender, as Sir Robert Weatherbe says

sSuch
when he cones within
the jurisdiction of the court, is subject to the general law of the
place regulating the procedure for trying him, and also, I think, to
the general law of procedure preliminary to the trial; but s 591
of the Code is not the general law regulating procedure; it is a spe-
cial section applicable only to a sypecial case, nanely, an offence
committed within the jurisdiction of the Admiralty: but under
the section in the Merchants Shipping Act the offender is to be
tried as if the offence had been committed within the lin its of the
ordinary jurisdiction of the court; therefore, 1 think, s 591 of
the Code is not applicable.

In my opinion the application should be refused.

Cuisiorm, J.:—This is an application for the discharge from
custody of one Hans Neilson, a subjeet of the Kingdom of Den-
mark, who is charged with theft committed on a British ship on
the high seas, and who has been committed by the stipendiary
magistrate in and for the City of Halifax for trial in the Supreme
Court. The ground upon which his discharge is sought is that

N. 8.
=0
I'ne Kix

NEILSON
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the stipendiary magistrate had no jurisdiction to make the com-
mitment without first obtaining the leave of the Governor-General
and a certificate from him that it is expedient that such proceed-
ings should be instituted. 8. 591 of the Code is invoked. Such
leave or certificate was not obtained before the applicant was
committed. The offence charged was committed on the high
seas and bevond the marginal seas or territorial waters of any
country

[ have come to the conclusion that s. 591 has no :u]»Nlr:lllwh T
an offence such as the one charged in this case

I'his section is a reproduction, almost literally, of s. 3 of the
Territorial Waters Jurisdiction Aet, 1878 (Imp and it was
re-enacted in Canada, 1 presume, for the purpose of emphasizing
the necessity in cases to which the section applies of obtaining the
leave and certificate of the Governor-General before proceedings
wre taken for the trial and punishment of the offender

Before considering the section in more detail, it may be well
to state what the law was in respect to offences committed on the
high seas before the passing of the Territorial Waters Jurisdiction
\et, 1878

It is a generally accepted principle of international law that
every sovereign state has exclusive jurisdiction over its  public
and private ships in all places outside the jurisdiction of a foreign
state, All ships, with the persons and cargoes carried by them

leaving aside questions of contraband, ete., arising in times of

war—are considered, while on the hl;_'h seas, to be under the
exclusive dominion of the state whose flag such ships legally carry
Westlake, 3rd ed., p. 185, sec. 154; The Queen v. Kinsman (1853
James (2 N.S.R.) 62; Wilson v. McNamee, 102 U.S, 572

In the last mentioned case Swayne, J

A vessel at sea is considered as a part of the territory to which it belongs

, said

at home, It carries with it the loeal legal rights and legal jurisdiction of such

locality All on board are endowed and subject accordingly.
Bliss, J., in our own court, in the case of The Queen v. Kinsman
supra, dealing with an offence by an American citizen on an

American ship on the high seas, said

We have no difficulty in deciding in favour of the prisoner,
The case of The Brazilian Slaver, 2 Car. and Kir. 53
The doetrine there established

This court

has no jurisdietion
cited in The Queen v. Clark, i8 in point
recognizes the principles laid down in Vattel, and the decision in that case
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has been approved by Kent and Wilson. We must consider the ship is part
of the soil of the country to which she belongs.  She is, as has been said in the
books, a floating island, and the citizens of the country to which she belongs
who are on board are subject to the laws of that country and for offences

committed in her while on the high seas they can be tried by no other laws,

And in Hall's International Law (6th ed.), p. 249, it is stated
that:

A state has administration and eriminal jurisdiction so as to bring all
acts cognizable under these heads, »hether done by subjects or foreigners
under the diseiplinary authority established in virtue of state control on board
the ship and under the authority of the state tribunals

Several statements to the same effect will be found in the
elaborate opinions given by several of the judges in the well-
known Franconia cage (R. v. Keyn, 2 Ex.DD. 63

That has always been and is now the law as administered in
English courts, and a foreigner for any offence committed on a
British ship on the high seas is subjeet to arrest, trial and punish
ment in the same way as if the offence were committed within the
body of one of the counties of England \s early at least as 1806

5 Geo. 111. e. 54) provision was made for the trial of such an
offence in the colonies; and at a later date by the Admiralty
Offences (Colonial) Aet, 12 & 13 Viet., e. 96, it was enacted that
all persons charged in any colony with offences committed on the
sea may be dealt with in the same manner as if the offences had
been committed upon any waters situate within the limits of such
colony and within the limits of the local jurisdiction of the courts
of eriminal justice of such colony.

The situation then was that a foreigner on a British ship on the
high seas was \llltJ('('l to British law and the foreigner on a
foreign ship on the high seas was not subject to British law, but
to the law of the country whose flag the ship was entitled to carry.

In the Franconia case, arising out of a collision within three
miles of the coast of England between a foreign and a British
ship, and resulting in the death of a British subject on the British
ship, the master of the foreign ship was indicted for manslaughter;
and the question arose whether a foreigner on a foreign ship was
amenable to the laws of England for an offence committed on a
British subject within the territorial waters of the realm. The
majority of the court held that he was not within the jurisdiction
of the Admiralty and was not answerable in the English courts for
the offence complained of.
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In consequence of this decision the Territorial Waters Juris-
diction Act, 1878, was passed; and it dealt and dealt only with
offences committed on board foreign ships, whether by foreigners
or by British subjeets on board such ships, within the territorial
waters of Her Majesty’s dominions, that is, within one marine
league of the coast measured from low water mark.

Parliament in passing this Aet was assuming a new jurisdiction ;
that over foreigners on foreign ships in territorial waters, a clanm
of jurisdiction to which other nations might not assent, and,

doubtless to prevent misunderstanding with other nations, if

possible, a restriction was placed upon the institution of pro-
ceedings for trial and punishment in the case of such offences by
making it necessary, before instituting the proceedings, to obtain
the consent of one of Her Majesty’s principal Secretaries of State,
together with a certificate that the instituiton of such proceedings
is expedient. In the Dominions out of the United Kingdom such
consent and certificate are to be obtained from the Governor of the
Dominion. 8s. 2 and 3 of the Territorial Waters Jurisdiction Act

are as follows

2. An offence committed by any person, whether he is or is not a subject
of Her Majesty, on the open sea within the territorial waters of Her Majesty's
dominions is an offence within the jurisdiction of the Admiralty, although it
may have been committed on board or by means of a foreigh ship, and the
person who committed such offence may be arrested, tried and punished
accordingly

3. Proceedings for the trial and punishment of a person who is not a
subject of Her Majesty and who is charged with such offence as is declared by
this Act to be within the jurisdiction of the Admiralty,shallnot be instituted in
any court of the United Kingdom except with the consent of one of Her
Majesty’s Principal Secretaries of State, and on the certificate that the
institution of such proceedings is in his opinion expedient, and shall not be
instituted in any of the dominions of Her Majesty out of the United Kingdom
except by the leave of the Governor of the part of the dominions in which such
proceedings are proposed to be instituted, and on his certificate that it is
expedient that such proceedings should be instituted.

In England from the earliest days down to the present time
it has been the aceepted law that the eriminal jurisdiction of the
Admiralty attaches to all British ships and to foreigners on board
British ships, while outside the territorial waters of other states,
and while they are on the high seas or in British territorial waters,
including all ports, havens or rivers, below bridges, where great
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foreign ships within the territorial waters and the persons on
board such ships, whether such persons are foreigners or British
subjects.  The jurisdietion in that regard of the Canadian courts,
at least from 1849 down to 1892, was the same,

In 1892, &. 591 of the Criminal Code was passed. It is as
follows: (See judgment of Longley, J

This section it is contended applies to the case of a foreigner on
a British ship on the high seas, notwithstanding the fact that the
Admiralty of England has always had eriminal jurisdiction in
respect of offences committed on British ships on the high seas, and
has always apprehended and handed over to the proper courts for
trial and punishment persons, British or foreign, committing such
offences under such circumstances, without the permission of the
administration branch of the government. R. v. Keyn (1876),
2 Ex. D. 63; R. v. Anderson (1868), L.R. 1 C.C.R. 161; R. »
Leslie, 8 Cox, ('.C", 269

Why then should the Parliament of Canada impose a restrie
tion never theretofore imposed by any other British legislative
body?  What state reason is there for it?  Why should permission
be a pre-requisite in relation to an offence as to which it has never

been required in the United Kingdom, or, so fi

i | can ascertain,
in any other British dominion? I can see no reason.  And, if the
Parliament of Canada intended so unusual a departure, would it
not be expeeted that by the use ¢

a short phrase to that effeet, it
would indieate that, in adopting the language of the English
statute, it was intended to apply it to another and a different
state of facts?

I prefer to adopt the view that, in copying into the Criminal
Code 5. 3 of the English Aet, almost verbatim, the Parliament of
Canada intended that it should be adopted with the interpretation,
the definitions, and the applieation to which it is subject in the
original Act. If that view is correet, it applies only to offences
committed within territorial waters and by persons on board a
foreign ship; and has no application to offences committed on
board British ships on the high seas.

Besides, I am of opinion that the proceedings had before the
stipendiary magistrate are not proceedings for the trial and

And since 1878 the Admiralty has jurisdiction over

Tue Kina

L
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punishment of the offender. These proceedings are merely pre-
liminary to the offender being put upon his trial. 8. 656 of the
Criminal Code, first enacted by the Parliament of Canada in 1869
(32-33 Viet. ¢. 50 s. 3), makes provision for the immediate arrest
of a person who has committed an offence on a British ship on the
high seas by a justice of any territorial division in Canada where
the accused is found or is suspected to be.

I am of opinion, for the reasons given above, that the applica-
tion should be dismissed. Application refused,

NORTHERN LUMBER MILLS, Ltd. v. RICE.

Ontario Supreme Courl, Appellate Division, Meredith, C.J.C.P., Lennox, J.,
Ferguson, J.A., and Rose, J. December 7, 1917.

MecHaNics’ LIENS (§ VIII—60)—PART OF CLAIM MATURING—RIGHT OF ACTION
ALL CLAIMS TO BE DEALT WITH AT TRIAL.

When any part of a claim under the Mechanies and Wage Earners Lien
0. 1914, ¢. 140) has matured, an action lies, and in that action
whether then payable or not are to be dealt with at the trial as
ad for insee, 37,
e Annotation, 9 D.L.R. 105.]

Arrean by defendant from a judgment of a District Judge
in an action brought under the provisions of the Mechanics
and Wage Earners Lien Act to enforce a lien for materials
supplied for the erection of a house. Affirmed.

J. M. Ferguson, for appellant; R. M¢Kay, K.C., for re-
spondents.

The judgment of the Court was delivered by

Merepih, C.J.C.P.:—The questions involved in this appeal
are: (1) whether the action, out of which it arises, was altogether
premature; and (2), if not, whether it was premature in part.

The action was brought, under the provisions of the Mechanics
and Wage Earners Lien Act, to enforee a lien, under that Act, for
materials supplied for the erection of a house.

The price of these materials was to be paid in three payments:
before action the first two had become payable; the third had
not.

A cause of action arose upon default in payment of each of
these instalments; and so, apart from the provisions of the
enactment, the action would have been properly brought as to the
first two, but improperly as to the third: and so our search for
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pre- light upon the subject is narrowed down to a search of the pro-

the visions of this enactment: and such a search discovers nothing

1869 expressly provided upon the subject: neither the framers of the xopraens
- Act, as it originally was, nor of any of the many patches put upon Lumser
rest & ! I I MiLts
the it, from time to time, to remedy defeets in it, seem to have had Liviten

here ~1.H||;|tlm'ﬂlun.:(\ is involved in this case, in mind: fllll\l‘h(‘qth‘\A o
tion which we face now is, whether there is enough in the Aet, —

) Meredith,

lica- in its present form, to sustain the action, or whether there is need CICP

for another patch, hecause convenience on all hands calls for

another patch if the action be premature in any respect: other-
wise there might be multiplication of needless litigation; and
much difficulty in working out the rights of all parties fairly and

conveniently

e .
It is quite plain, from sec. 37 of the Aect, that immature claims
TION of lien-holders are to be brought in and dealt with upon the trial
of the action. The purpose of the enactment is, to “adjust the
Lien ) ) f X ’
ction rights and labilities of and give all necessary relief to all parties
l as

to the action and all persons who have been served with the notice
of trial” (sec. 37(3)), in the one action and upon the one trial
dge a thing necessary in working out the purposes of the Act—and
nics the “persons who have been served with the notice of trial” are,
vials among others, “all lien-holders who have registered their claims
as required by this Act” (sub-sec. (2)); not merely lien-holders
re- whose claims are payable.

And, in addition to that, sec. 39 provides that Where

property subject to a lien is sold in an action to enforce a lien,
peal every lien-holder shall be entitled to share in the proceeds of the
ther sale in respect of the amount then owing to him, although the
same or part thereof was not payable at the time of the com-

nies mencement of the action or is not then presently payable.”

for Sections 24 and 25 expressly deal with a case such as this, in

which there 1 ““period of eredit;” but they leave the questions
nts: which we have now to answer unsolved, and indeed throw no great
had light upon them: and sec. 32, so much relied upon for the res-

pondents, i

at most, not very helpful, if helpful at all, to them

h of its provision is not that the action shall be taken to have been

the brought on behalf of all lien-holders, but is, **on behalf of the other

o

the lien-holders."”

for 9—40 p.L.R
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There is nothing in the Act which gives a right of action when
nothing is vet pavable to the plaintiff; the contrary, rather,
appears; and, on the other hand, it would be extraordinary if a
plaintiff, having a right of action, upon a matured claim, could
not get the benefit of the Aet in respect of a claim not then ma-
tured, though every other lien-holder could

It seems, therefore, plain enough to me, having regard to all
the provisions of the Act, that the plaintifis might at the trial
bring in their claim in respect of the lien for the amount which was
not payable when the action was commenced; and indeed that
they were bound to do so, if they brought it in at all, in order that
the provisions of sec. 37, and the general purposes of the Act,
might be complied with.

In short, when any claim is ripe for action, and the defendants
are unable, or fail, to pay or settle it, an action lies, and in that
action all elaims, whether then payable or not, are to be dealt
with at the trial as provided for in sec. 37.

How otherwise should it be?  Another action for the immature
claim when it became mature? But the Act requires all to be
dealt with in the one action; and another action might be too
late; the land might have heen sold and the proceeds distributed,
in accordance with the provisions of the Aet, before the second
action could prevent it, or could be brought if the period of credit
were long.

The appeal should be dismissed.

Appeal dismissed.

ACKLES v. BEATTY.

Nova Scotia Supreme Court, Russell and Drysdale, JJ., Ritchie, E.J., and
Chisholm, J. March 27, 1918

Sane (§ T A—=30)—OprT1oN—EXPIRATION OF TIME—NUBSEQUENT SALF
QUANTUM MERUIT

At the expiration of the time limit in an option agreement with a broker,
the owner is entitled to consider the matter at an end, unless the broker
cun shew either that there was an entirely new agreement, or that the
termis of the old option were either by express agreement, or by implication
continued unti! the sale was effected, he ean only recover on the basis ol

quantum meruil

[See annotation 4 D.L.R. 531,

ArreaL from the judgment of Harris, C.J., in favour of plain-
tiff, with costs in an action to recover commission and costs

claimed by plaintiff in connection with services rendered by plain-
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vhen tiff as defendant’s agent in connection with the sale of timber land
her, Reversed

if a H. Mellish, K.C., and F. L. Milner, K.C., for appellant

ould V. J. Paton, K.C., and J. A. Hanway, for respondent

ma- Russern, J.:—The plaintifi’s agreement with (he defendant

\CKLESR
Bearry

‘ Russel!,
was, in effect, that if the plaintifi would, within 60 days, secure a o~

y all sale of defendant’s property for any sum over $290,000, $14,000 of
trial which at least should be paid defendant in ecash, the plaintiff
was should have whatever the selling price was over and above $29,000
that The plaintiff did not secure a sale of the property of such a
that nature as to entitle him to the surplus over $29,000. The sale that
Act, he made was not for $14,000 cash, the balance remaining on

mortgage Defendant had to take a property valued at $5,000

lants and wait a vear for the next $5,000, the remaining instalments
that being spread over further periods. He had also to covenant for
lealt the purchase of timber to be cut by the purchasers from the prop-

erty. Other obligations also were imposed upon the defendant

iture in the agreement for purchase secured by the plaintiff,

o be I do not see how it can be contended by plaintiff that he ever
+ too performed the eonditions on which the defendant bargained to let
ited, him have the surplus over $29,000 for which the property was
cond sold.

redit It would be competent for the defendant to extend the time

for the exercise of the so-called option and it may be possible that
the trial judge has rightly held that the time was extended by
ed mutual agreement evidenced by conduet. But, even if the time was
extended, it remains true that the plaintifi has not performed the
conditions that would entitle him to the surplus. That he has not
performed them exactly goes without saying, but neither has he
performed them substantially. He has done the defendant a

AL service, in effect, a sale of his land, or, rather, in bringing him a
roker customer who has entered into an agreement respecting the land,
‘:It\l‘.-‘ and for that service he is entitled to be paid a reasonable amount.
sation I think that under the evidence the amount he has received is
wis ol

reasonable, that the appeal should be allowed with costs, and the

claim dismissed with costs.
s Drysdale, J.
concurred with Chisholm, J.  Ritchie, EJ

lain- Drysoare, J., and Riremig, EJ.
costs Cuisnorm, J.:—The plaintiff, a real estate broker, brings this Chisholm,J

slain- action against the defendant to recover a balance claimed to be due




ACKLES
Bearry

Chisholm, J

Dominion Law Rerorts. 40 D.L.R.

for services in securing a purchaser for certain timber lands of the
defendant. The defendant admits that the plaintiff is entitled to
a fair and reasonable commission for said services, and before
action brought he paid the plaintiff $2,000, an amount, he contends,
that more than compensates the plaintiff for said services

In March, 1916, the defendant wrote the following letter to the

plaintifi

N.D. Ackleg, Amherst, N.8 Amherst, N.8., March 27th, 1916

I hereby agree to sell all that certain tract of timber land situate
Farmington, Cumberland and Colehester Counties, Nova Scotia, as de
seribed by deed and plan of same, for the price or sum of twenty-nine thousand
dollars (£29,000) nett. 1 hereby agree to give you this option for a period
of sixty days from above dat You are to have full right and control to sell
to any party or parties you may have in view You are to make your com
mission over and above the price of $29,000 as above stated. | agree to
furnish guide for vour first ecruising After that you are to furnish your
own guide, Terms of sale cash, or £15,000 ean remain on mortgage at 67
interest I agree to bind mysell, my heirs or assigns, to carry out this
agreement and to give a good title to said land

(Sgd.) W. F. Bearry,
This option, as the defendant termed it, was to continue for a

period of 60 days from March 27, 1916, The plaintiff was unable

to find a purchaser for the property within the 60 days; and he

says in his evidence that between the expiration of the period and
the time of the sale in September no talk took place between him-
self and the defendant with reference to what the plaintiff should
get if he sueceeded in making a sale. He, however, continued his
efforts to find a purchaser; and finally, early in September, 1916,
he brought a purchaser to defendant and a sale was agreed upon for
the price of $35,000. Of this amount $5,000 was to be paid by
means of a conveyance by the purchaser to the defendant of a
certain property in the town of Amherst; $5,000 was to be paid on
September 6, 1917, and the balance by instalments running over
several years. According to the defendant’s testimony, the plain-
tiff when he got the purchaser “on the string’ asked for another
option which was refused. The defendant says, however, that if
the plaintiff made a satisfactory sale he promised the plaintifi he
would use him right.

To recover the amount he claims the plaintifi must shew
ecither that there was an entirely new agreement, independent of
the old one, between himself and defendant, whereby the plain-

tiff was to receive as compensation for his services the excess of
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of the the purchase price over $29,000; or he must shew that the terms of
led to the option of March 27, 1916, were, either by express agreement or
before by implication, continued until the sale was effected. It is not
——— enough to shew that he performed the service.

I'he plantiff states positively that not a word passed between

to the himself and defendant on the subject between May &

and the date

of the sale in September; so there could not have been any express

1916 agreement made between the parties, even on the plaintifi’s own
1ate evidence.  Was there then any implied agreement by which the
s de ) A .

' ' option was continued?  Did the defendant, by permitting the plain-
Msanc

period tiff to treat with intending purchasers after the expiration of the

to sell option, thereby agree that, in the event of the plaintiff securing a
- purchaser, the plaintiff should be compensated in accordance with
the terms mentioned in the option of March 27, 19167 1 do not

it 6 think it should be so held. At the expiration of the period men-

it this tioned

option, the defendant was entitled to consider the

matter at an end; and for any services the plaintiff should perform
™Ye

for a after that period the defendant is bound to pay, not on the basis of

the | | agreement but on the basis of a quantum meruit

nable
id he The only evidenee we have of what would be a fair commission
1 and on the sale is that of the defendant who says that 59, is large
him- 5 of £35,000 is $1,750, and the amount paid by the defendant
hould was in excess of that, namely, $2,000

 his I think the defendant’s appeal should be allowed and the plain-

1916 tiff's action dismissed with costs A ppeal allowed

m for
w\] '*\

of a

COLLINS v. GUARDIAN CASUALTY Co.

British Columbia Court of Appeal, Macdonald, C'.J.A nd Gallih VePhil
id on wnd Eberts, JJ.A.  April 2, 1918
over Insurance (§ 111 E 2110 ACCIDENT—AUTOMORILE —SAND  ON  ROAD

I'ERMS AND CONDITIONS OF POLICY

namn- \ pile of sand on the roadway is not part of the road-bed and is not

ther within the exeeptions contained in an aceident insurance poliey, insuring

i automobile but exeluding all loss or damage cansed by “*striking any
wat i portion of the road-bed or by striking the rails or ties of any street, steam
i he or eleetrie railway

See annotation, Automobiles, 39 D.L.R. 4
e Arrean by defendant from the judgment of a Co.J.inan action  Statement

b o on an accident insurance policy.  Affirmed.
(

lain- 1. D. Taylor, K.C., for appellant; E. J. Grant, for respondent

MacpoxaLp, CJ.A:—The County Court Judge accepted the  Maedonald

s& of

evidence of Lee and two other witnesses for the plaintifi and
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s unworthy of belief the evidence of the other witnesses

rejected

in the case
The pile of sand on the roadway, the existence of which was
sworn to by Lee and the other two eredible witnesses, must be

taken to have been established; that the accident was caused by

the plaintifi’s car encountering said pile of sand is a fair inference
from the evidence of the credible witnesses aforesaid, and of
the evidence of defendant’s witnesses so far as same was in
plaintifi’s favow

The question, then, is one of interpretation of the poliey. It
insures the plaintiff against

loss or damage caused solely by being in collision with any other
automobile, vehicle, or other objeet, either moving or stationary, excluding
however (2), all loss or damage caused by striking any portion of the road-hed
r by striking the rails or ties of any street, steam or eleetrie railway

If it were not for the said exception, I should have no hesita
tion in applving the ejusdem generis rule to that languags ['he
exception, however, appears to me to alter the easc I'o have a
meaning “other objeet” must extend to things not ¢jusdem generis
with “automobile and vehicele

'hen is contact with the pile of sand on the roadway a collision

with an object

Whatever may be the striet meaning of *“collision” the term

15 construed by the poliey itself when it speaks of collision witl
either a moving or a stationary object So that no difficulty
here arises from the use of the word “collision.” One ma

doubt whether the insurer meant to protect the insured against
such an aceident as occurred to the plaintiff, but the language
used in the poliey is that of the insurer and should be strietly con-
strued against the insurer [ am unable to sav that the trial
judge came to a wrong conclusion.  While the legal question is
not free from doubt, the best construetion 1 ean put upon the poliey
is that it insures against collision with a pile of sand on the road-
way, which would be just as much an “objeet” as would be, for
instance, 4 large boulder placed on the roadway. At all events,
the insurer has used language wide enough when strietly con
strued against it to make it liable to the plaintifi for the loss in
question.

I would dismiss the appeal
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NESSEeS Garviner, J.A.—In the face of the manner in which the trial B.C
judge who saw the witnesses has expressed himself, 1 think it is CoA
h was hopeless to attempt to set aside his finding as to how the accident  ¢oiuns

ust be occurred. Gt \;”,H\-
wed by It remains, then, to determine whether the damage sustained  « ARUALTY
rence is such as is insured against under the policy. e
nd of Mr. Taylor contends that what happened was not a collision, ~Galliber, 1A,
as in and further that what happened is within the exceptions under

the head of "Collision” in the poliey at A.B. 194 (2): All loss or
\ damage caused by striking any portion of the road-bed, or by

striking the rails, or ties of any street, steam or electric railway.

other We are concerned only with the first part of (2

luding, \ecepting the evidence of Lee, Robbins and Watts, the car
ad-bed struck a pile of sand and turned over, causing the damage

" Lee says, AB. 47: ““This sand was partly on paved part of
jesita-

ve a

road and partly off.” A.B. 28: “Sand was thrown there the
night before in the course of digging out & motor which was stuck

A.B. 63: “The sand pile was a foot to cighteen inches high at a

eNers = 1 1
curve in the road “If it had not been for sand the ear would

not have turned over.’
llision :
I see no difference in striking a pile of sand that high and in

~'|||\l|x;_' a boulder which might have fallen on the road

s I'he pile of sand was no part of the road-bed
duv We then come to the objection as to its not being a collision
. I'he words of the policy are “coming into collision with any
s other automobile, vehicle, or other object either moving or sta-
gainst

guage
Vv eon-

tionary."”
If it had not been for the words in italic it might be that

trial we could not, in strictness, say this was a collision, but to my
PRI mind these words qualify it and make the striking of a stationary
M]‘ .1\ objeet a collision within the meaning of the policy.
I".‘ a I\ The appeal should be dismissed.
’:.‘.‘:;:”- . ‘\Ah Pumuies and Eperts agreed that the appeal should be Mghhillive LA,
[ dismissed. Appeal dismissed.

con-

O8s 1n
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MAHAN v. MANNESS.
Manitoba Court of Appeal, Perdue, Cameron, Haggari and Fulley JJ.A

April 15, 1918

Praxciean, axp AGENT (§ 11—6)-<“OWNER GIVING AGENT POWER TO COMMIT
FIAUD—INNOCENT THIRD PARTI S —LAABILITY OF PRINCIY

A owner of property, who intrusts an agent with all the indieia o

tide with instruetions to b W i certain sum, eannot redeem the securi

ties without paving a bond fide lender all he h lent on the property
Ithough the agent has frand v borrowed in excess of the instruetions
roprinted the amount borrowed

Areear by plaintiff from a judgment of the trial judge dismiss-

ing an action to set aside a wortgage and redeem securitic
Affirmed
(. AL Elliott, K.C'., for appellant; W. Manahan, for respondent

Perpuve, J.A I'he trial judge has made certain findings of

fact in this case.  From these findings it appears that the plaintiff

authorized one Vizena to borrow and receive for her $200. For

this purpose she handed her certificate of title to him. Vizena

then employed a solicitor who prepared a transfer of the land.

Vizena took the plaintiff to the solicitor's office where she met him,

the solicitor, for the first time. The name of the transferee was

left blank in the transfer but a consideration of $200 was filled in.

The trial judge specifically finds that the plaintiff signed the trans-

fer with knowledge of its effect for the purpose of getting a loan

of $200. Vizena in fraud of the plaintiff negotiated through one

Hackett a loan of 8500 from the defendant, who was not aware of

the exeess of authority. This amount, less certain taxes on the

land, was paid by the defendant in good faith to the solicitor who,

ifter dedueting a bill of his own against Vizena, handed all the

rest of the money to the latter. None of the borrowed money

ever reached plaintifi's hands.  The defendant says that he was

informed by the solicitor that the money was being borrowed for

Miss Mahan, the plaintifi.  Defendant believed, from his con-

versation with the solicitor, that the lattcr was agent of and acting

for the plaintiffi.  Defendant, therefore, made the cheque for the

greater part of the money payable to the solicitor. Defendant

states that he had no knowledge of Vizena.

After the cheque had been delivered by defendant to the

solicitor the latter gave him a letter setting out the terms of the

transaction, and the remedy on default in payment. This letter

i= as follows:
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J. W, Manness, Esq., 8t. Agathe, Man June 23ed, 1915
I beg to acknowledge receipt from you of cheque for $400 and cash C A
1J.A £71 being the amount loaned on lots one and two (1 and 2) bloek two, plan
177, DUGR 49, 8t Jumes, less taxes on the same MAHAN
AMIT I hand you herewith transfer from Jane Mahan covering the above - v
Property to, ith duplicate certificate No. 128006 ANNESS
mn o It ed from vou, and the documents delivered to vou Perdue, 1.A
curk on the understan g that at any time within a period of one vear from the
e date her of Bve bhundred (8500) dollass, tomether
with int per annum for the period of one year
deliver sfer o )ove mentioned property free of all encumbrances
n together w iente of title of same
ties It is I that in the event of the said sum together with interest
not being paid to ve ithin one year from the date hereof you will be at liberty
to treat | " VOur ow nd dispose of same in any way you may s
ent fit Signuture of solicit

s of I'he solicitor states that in this transaction he was acting for
ntiff Vizena and not for Miss Mahan, the plaintiffi.  He further states
FFor that Vizena had brought the certifieate to his office and had given
wena him instructions to prepare the transfer; that Vizena at the
ind same time said “he had a deal”™ with Miss Mahan.  The solici-
nm, tor, from what he states, believed that when the transfer was signed
was the property belonged to Vizena.  In handing over the documents
lin and receiving the money the =olicitor acted on instructions from
- Vizena, and no doubt, in good faith, relving on what Vizena had
oan told hin

one We are only interested in the present issue which is between the
e of plaintifi. and the defendant alone. There is no fraud proven or
the leged against defendant.  Clearly, he acted in good faith

ho The solicitor eame to the defendant bringing with him the

the indicia of the plaintifi's title and a signed transfer of title from
ney her, the transferee’s namwe being left blank.  He handed over these
wis papers for the purpose of elosing the loan previously arranged
for The letter of June 23, setting out the terms of the loan, formed part

on- of that transaction. The only name mentioned in the body of
ing the letter is that of the plaintiff and anyone reading the letter would
the believe that she was the person borrowing the money. On the
ant principle laid down in Brocklesby v. Temperance Permanent Building

Noc., [1985] A.C. 173; Fry v. Smellie, [1912] 3 K.B, 282, and

the other eases, the plaintiff cannot, in the circamstances, redeein the

the ceurities without paying the lender what he has lent.

ter I cannot see that the fact that the defendant and the solivitor

were at eross purposes as to who the acutal borrower was, makes




(40 D.L.R.

Law REPORTS.

DoMINION

any difference, as long as the defendant parted with his money in
C.A good faith believing that it was going to the proper person. One
has much sympathy for the plaintiff but, unfortunately for herself,

ManAN
1 : she trusted Vizena and placed in his hands the means for com-
i MANNESS :
; mitting the fraud. In those ecircumstances, where she and the
Perdue, J.A 3
defendant are equally innocent, she must bear the loss
In the Brocklesby case, Lord Herschell, L.C., said (p. 181)
] But, if one is to choose, there being admittedly no authority to the con
b trary, on whom the loss ought to fall in such a case as the present, surely it
should rather fall upon one who has selected the agent to raise money for
him, who has trusted him for that purpose with his securities, and who, if he
has limited his authority, has trusted him not to exceed that limit, than that
| it should fall upon those who, finding him in possession of the deeds with
11 s | withority in faet to borrow, had no knowledge of the limitation of the amount
which he was authorised to raise upon the security of the deed
» I would also refer to the remarks of Lord Watson, at p. 183
o and of Lord Macnaghten, at p. 184 of the same case, to like effect
I think the same principle should be applied in this case. I would
S wld that the fact that the consideration in the transfer was only
! $200 does not appear to me to affect the decision

I'he appeal must be dismissed with costs

‘a meron, J.A CaMERON, J.A I'he facts of this case are fully set forth in

i the judgment of Metealfe, J., who dimsissed the action

; In Rimmer v. Webster, [1902] 2 Ch. 162, it was held by Farwell
Pl J., that where the owner of property gives all the indicia of title

to another person with the intention that he should deal with the

'y property, the principles of agency apply, and any limit that he
has imposed on the agent’s dealing cannot be enforeed against an
‘ : innocent purchaser or mortgagee from the agent, who has no
'

3 notice of the limit

In Brocklesby v. Temperance Permanent, ete., Society, [1895]
" ma

o (", 173, it was held that where a principal entrusts an agent with
3 ecurities and instruets him to raise a certain sum upon them, and

5 ot the agent borrows a larger sum upon the securities and fraudu-

! lently appropriates the difference (the lender acting bond fide and

in ignorance of the limitation), the principal cannot redeem the

i securities without paying the lender all he has lent, although the
.5 gent has obtained the loan by fraud and forgery, and although the
i \. b leader did not know that the agent had :nl”lnl'ii) to borrow at all

and made no inquiry.
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ey in In Lloyd's Bank v. Cooke, [1907] K.B. 794, an action on a
One promissory note which had been fraudulently filled up and ne- C.A

rself, gotiated, the doetrine of estoppel as laid down in Brocklesby v

Manan
com- Temperance Society, was applied and the holder was held entitled ‘

MaNNESS
1 the to recover

. . Y & a Cameron, J. A
In Fry v. Smellie, [1912] 3 K.B. 282, where the agent had

181) borrowed on shares a less sum than that stipulated, it was held
¢ con that the lender was entitled to recover. Vaughan-Williams, savs
rely it
ey for
\ o he altogether accurate, but that

at p. 203, that the use of the word “estoppel ™ in such cases is not

n that It is really an instance of the application of the rule that wl one of

L akih two innocent persons must suffer, the person who rendered it possbile, for the

mount wrongdoer to do the £, by reason of the trust he imposed on the wrong
doer, should suffer rather than the person who suffers from t having

that opportunity
183,
fleet.

would

In view of the finding= of fact made by the trial judge it seems
to me this ease comes direetly within the foregoing decision I'he
only point that might differentiate this ease lies in the fact that the
only transfer was filled up for 8200 and this, it is argued, was sufficient
to give notice I'he plaintiff: authorized Vezina to borrow and
receive on her behalf $200 and for that purpose entrusted her
th in indicia of title to hin Ihe defendant might possibly have been

put on inquiry as to the limitations of Vezina's authority by
rwell, reason of the statement in the transfer that the consideration was
[ title $200, but was that statement such as necessarily imposed on the
)

h the lender the duty of instituting an mvestigation” Ordinarily, in

at he such circumstances, the borrower might take the statement a
8t mmaterial.  The lender might well imagine that the consideration
- expressed in the transfer was merely nomwinal, the main security

being the handing over of the certificate of title All the lender
e K

knew was that a loan of 8500 was being asked for on the security

[1895]
t with of the certificate and the transfer collateral thereto, which were

1, and sufficient for the purposes in view, and were so represented by the
audu- acts, words and conduet of those entrusted with those documents,
le and and he was not called upon to make further inquiry

m the The doctrine of notice does not extend to circumstances which
th the may only by possibility affect property

Nor is notice that certain circumstances exist which may by possibility

gh the

I affect the property in dispute sufficient to put a man on inquiry, il he appear
at a

to have acted fairly in the transaction
Kerr on Fraud and Mistake, 4th ed., p. 269
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Moreover, notice may be excluded, by representation.

A man to whom a particular and distinet representation is made is en-
titled to rely on the representation, and need not make any further inquiry
lthough there are circumstances in the ease from which an inference inconsis
tent with the representation might be drawn, and which independently of the
representation would have been sufficient to put him upon inquiry.  Ib p. 271

Under the judge's findings of fact the payment made to the
solicitor was properly made

I would dismiss the appeal

FrrLerton, J.A The plaintiff, who owned two lots of land,
gave her certificate of title to one Vezina, and authorised him to
borrow thereon the sum of $200. At Vezina's request she attended
at the office of a =olicitor practising in the City of Winnipeg, and
there executed atransfer of the property, the name of the transferee
being  left blank and the consideration stated being $200
Plaintiff says she never read the transfer, nor was it read to her,
but she believed it was a document necessary to be executed in
order to give security on her property for the loan of $200.  Som
months after she had executed the transfer she learned that
Vezina had borrowed from the defendant on the security of the
certificate and transfer the sum of $500; which he had appropriated
to hi= own use. By her statement of elaim in this action, plaintiff
asks “that it may be declared by this honourable court that the
defendant has no mortgage, lien or charge upon the said land
and that he may be ordered to deliver up to the plaintifi the said
certificate of title and the said transfer.

The evidence shews that Vezina went to the solicitor, explained
to him that he had made a deal with the plaintiff by which he was
to reccive the property referred to in her certifieate in exchange
for certain lands which he was transferring to her, and gave him
instructions to draw the transfer.

After the transfer had been executed, Vezina instructed the
solicitor to attend at the office of one Hackett, deliver the certificate
and transfer and receive from Hackett the sum of $500. The
solicitor carried out his instructions and received $471, the balance,
$20, being retained for taxes against the property.  He paid to
Vezina the amount received from Hackett, less some $50 or $60,
the wnount of an account he had against Vezina.  Either at the
tirre of delivering the certificate and transfer to Hackett or the
following day he gave either to Hackett or defendant a letter

addressed to defendant reading as follows




I8 en~
juiry
ONSIS-
f the
271

) the

land,
m to
nded
indd
feree
§200
her,
wl in
Some
that
[ the
ated
intiff
t the
land

said

iined
wias
ange
him

the
leat
The
mnee,
i to
S60,
the
the
plter

40 D.LR.] Dominton Law Reports,

Dear Sir: [ beg to acknowledge receipt from you of cheque for $400 and

cash 871 being the amount loaned on lots one and two (1 and 2) bloek two
plan 1177, D.G.S. 49, 8t James, less taxes on the same. 1 hand you herewith
transfer from Jane Mahan covering the above property together with dupli
cate certificate No, 128096,  This cheque is received from vou, and the doeu
ments delivered to you on the understanding that at any time within a period
of 1 year from the date hereof you will upon receipt of (8500) together with
interest thereon at the rate of 12°, per annum, for the period of 1 year, deliver

up transfer of above mentioned properiy free of all encumbrance, together

with duplicate certificate of title of same. It is understood in the event of the
said sun gether with interest not being paid to you within one year from the
date hereof you will be at liberty to treat such land ag yvour own and dispose of
same in any way you may see fit.  Yours very truly

The defendant admits that Hackett was his agent in connection
with the negotiation of the loan, but savs that he did not know

Vezina in the matter at all, thought he was ma 1 loan to the

plaintifi, and supposed the solicitor was acting as her solicitor
He further says that he paid the money to the solicitor in Hackett
office

Neither Vezina nor Hackett were ealled at the trial

Elliott, who appeared on behall of the plaintiff, contended that
authority given a solicitor to negotiate a loan does not make him

the agent of the client to receive the money I'hi undoubtedly

correct, but 1 do not see that it has any application here Al-
though defendant thought that the solicitor was the plaintiff’s

solicitor, he we

not so in fact,  He was employed by Vezina and
paid by hin

The trial judge finds as a fact “that the plaintiff authorised
Vezina to borrow and receive on her behalf 8200

This finding is amply supported by the evidence.  Plaintiff
also, as above noted, gave Vezina her certificate of title, in order
that he might pledge the same for a loan of $200

Under the facts proved it appears to me that the prineiples
laid down in a line of cases, of which Brocklesby v. T mperance,
Permanent Building Society, |[1895] A.C. 173, is one of the leading
must be applied.  The headnote to that ease reads as follows

Where a principal entrusts an agent with securities and instructs him to

mn the
securities and fraudulently appropriates the difference (the lender acting

raise a certain sum upon them, and the agent borrows u larger sum u

bond fide and in ignorance of the limitation) the prineipal cannot redeem the

securities without paying the lender all he has lent, although the agent has
obtained the loan by fraud and forgery, and although the lender did not

know that the agent had authority to borrow at all, and made no inquiry
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The only doubt 1 have entertained in this case is with regard
to the question of notice. The consideration mentioned in the

Manax  transfer is $200, while the amount of the loan was $500.  Was this
v

sufficient to put the defendant on inquiry? T was at first inclined
MannEss .

to think it was, but after consideration I have arrived at the
Fullerton, 3.A.  onclusion, though not without doubt, that it was not. Defendant
had the letter from the solicitor in which the terms of the mortgage
were fully set out, and he also had the transfer executed by plaintiff
and the certificate of title.  He woulc therefore pay little attention
to the consideration mentioned in the transfer.
I would dismiss the appeal with costs,
HaGaart, J.A., concurred with Perdue, J.A.

Appeal dismissed

ALBERNI LAND Co. v. REGISTRAR-GENERAL OF TITLES.
(Annotated.)

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher,
McPhillips, and Eberts, JJ.A. April 2, 1918

Deeps  (§ 11—40)—RESERVATIONS AND EXCEPTIONS —EASEMENTS— REGIS-
TRATION

teservations in a conveyance of land of “all coal, coal oil, petroleum,

ete., within, upon or under the same’ are exceptions and reservations from

the grant and not ements, d should not be registered as charges,

a certificate of indefeasible title may issue subject to these reservations

a memorandum of which should be endorsed on the certificate

The incorporeal rights, such as rights of entry and rights of way, are
easements, and not subject to reservation, but if they are easements of
necessity incidental to the getting of the minerals there is no need to
register them as a charge

[See annotation following. |

Statement Arpear by petitioner from an order of Morrison, J., dismissing
a petition against registering conl reservations as charges against
land.

H. A. Maclean, K.C'., for appellant; J. €. Gwynne, for respond-
ent.

Macponarp, C.JA T would allow the appeal.

The appellant being owner in fee and holding a certificate of
indefeasible title to, inter alia, the lands in question, sold and
conveyed them to a purchaser “saving and reserving . . .
all coal, coal oil, petroleum, oil springs, iron and fire-clay within,
upon or under the same,” and all rights to get and win same, and

to enter and use the lands for such purposes. The purchaser

applied for registration of his conveyance and for a certificate of




LR. 40 D.L.R. Domixton Law Rerorts

gard indefeasible title The registrar notified the appellant that he

the would register the purchaser’s title and issue to him a certificate

this of indefea-ible title free of said exceptions and reservations unless ALaen
ined appellant <hould apply within a specified time to register said ex- Laxp Co

the ceptions and reservations as a charge on the lands conveved to  Reastrar-
GENERAL

dant the purcha-ar I'he appellant thercupon filed a petition against o TETLIB.

gage what the registrar propozed to do which eame on before Morrison,
Macdonald,
ntiff J., for hearing, and was by him dismissed I'he appeal is from CJA
ition that order
I amn unable to take the view urged upon us by the registrar
that the reservations of coal, ete., were in reality easements, and
hence ought to he registered as charges on the fee in order to pre
d serve then In my opinion they are exeeptions and reservations
from the grant, and not easement 8. 22 (2) of the Land Registry
Act clearly contomplates the issue of eertifieates of indefeasible

title in respeet of land-—subject to conditions, exceptions and res-

5 ervation A memorandum of these is to be endorsed on the
certificate. 1 do not say that apart from that section the regis-
EGIS- trar's course herein would be right, though 1 think it would not,
T but it is unnecessary to decide that question
from What I have said above 1 have said with reference to the
\rges,
tions corporeal property excepted from the grant, not the incorporeal
) rights, such as rights of entry and rights of way. The former are
s proper subjeets of exception and reservation: the latter are no
P They are easewents, and by the combined effeet of the decisions
in Durham v. Walker (1842), 2 Q.B. ¥40, 967, 114 E.R. 364;
wing and May v. Belleville, [1905] 2 Ch. 605, must I think be taken to be
\inst grants of easements, and if they are no more extensive than the
implied easements of necessity incidental to the getting of the
ond- minerals and oils except from the grant there is no need to register
them as a charge, but if they go beyond and are more compre-
hensive than easements of necessity, appellant doubtless will be
e of advised as to what course he should take. That question is not
and before us for decision
1 I am, therefore, of opinion that the certificate of title to be
hin, issued to the purchaser should have endorsed thereupon the ex-
and ceptions and reservations of coal, coal oil, petroleum, oil springs,
\aser iron and fire-clay within, upon, or under the lunds deseribed in

e of the certificate,
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od 1910 2 K.B ) T Jone ) \.=
ld under !
Rad a RN been held that such
right, resting in agreemoent not not s i interest in land
s entitles the possessor of it to compensation under the wding the Eng
lish Lands Clauses Consolidation Aet, 1848, from a railway company which
| tuke expropriates part of the land right
Zane 19 ( 207
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s refused 1 the performance ol the agreement
proper de v S lered, Frog Lovelace, Joln
itanee cireumstances pecifiec performance would be granted
‘ nild now be adjusted il the formality of a deed had been
observed, Wals) p 21 Ch.D. 9
Where o lease « g rights has been made not under I, and the
thereunder, he will be Liable to perform
his part, Adan Clutte rbue ]llllll.l) s

woed, and the nght of sporting over 1t re

Where land 1

served by unent to grantor, this s not properly a reservation or

exceptior is grant of a new right exercisable over the lands of th

grantee « ( n ore the decd should be executed by the grantec

to be reserved to the grantor
cising

and another, i 0 operate e-grant to rsons to whom the

so-called re nade, W 1 TM & W 63

land

“l Where a grant to shoot or sport o 1 vl no restrietion
bl‘v- 1o usel imposed upon the land-owner, the grantee takes merely
the right to shoot or sport over t s he finds them from time 1o time
And 80, u lessor of the right to shoot over his lands is not prevented from
cutting timbx ours though the result may be to interfere with the
ibert shooting, Gea Baker, 10 Ch. App. 355, And the owner may also sell

in lots for building purposes, or make the necessary roads through his propert y
but the purchaser would necessarily t ubjeet to the shooting rights if he

had notice of them, Pattison v wd, LR. 8 Eq. 259, And, on the other

hand, where lease is mude of lands reserving to the lessor all the shooting
and sporting rights, the tenant may use the land in the ordinary way under
his lease, Jeflrys v. Evans, 19 C.B.N.8, 246, Where there is a grant of the
right to sport fdr a term of yvears, and the grantee covenants with the owner

of the lund to leave it well stocked with game, the benefit of this covenant runs

with the reversion. and on breach it may be sued on by the assignee of the
reversion, Hooper v, Clark, L.R. 2 Q.B. 200

Where a right to shoot was enjoyved from vear to yvear on payvment of an
ly I

1040 p.L.R
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annual gum, and the landlord gave less than half a year's notice to determine
the right, after a shooting season had elosed, it was held to be a reasonable
notice, under the circumstances, and sufficient to determine the right, and
the court refused to hold that hall a year's notice was necessary, Lowe v.
Adams, [1001] 2 Ch. 598,

At common law the property in gaine, when alive and free, is temporary,
and consequent upon possession of the soil, Graham v. Ewart, 11 Ex. at p.
346; Lonsdale v. Rigg, 11 Ex. at p. 672, There is no right to game as chattels,
Blades v. Higgs, 12 C.B.N.S. at p. 513.  But when game is killed or otherwise
reduced into possession, the property becomes absolute. 8o, at common law,
if & man keeps game on his land he has a possessory property in it as long as it
remains there, but if it escapes into the land of his neighbour, the latter may
kill it, for then he has the possessory property. If a trespasser starts game on
the grounds of another and hunts and kills it there, the property continues in
the owner of the land.  But if one, having no license to do so, starts game on
the land of one and hunts it into, and kills it on, the lands of another, it belongs
to the hunter; but he is liable in trespass to both land-owners, Sutton v.
Moody, 1 Ld. Raym. 250, explained in Blades v. Higgs, 11 H.L.C. at p. 632;
Churchward v. Studdy, 14 East 249; Lonsdale v. Rigg, 11 Ex. at p. 672

Where the public have a right of navigation on water covering land of a
private owner, there is no right to shoot wild fowl from a boat under guise of
the exercise of the right of navigation, Fitzhardinge v. Purcell, [1908] 2 Ch. 139;
Micklethwaite v. Vincent, 8 T.L.R. 268. And that is so, also, where the
waters have been made navigable by artificial means, Bealty v. Davis, 20
O.R. 373, Nor can one of the public use a highway for the purpose of shooting
game which strays or flies over the highway from the lands of the adjoining
proprietor who owns the fee in the soil of the highway, Harrison v. Rutland
(Duke of), [1893] 1 Q.B. 142; and see Hickman v. Maisey, [1900] 1 Q.B. 752;
Reg. v. Pratt, 4 E. & B. 860, 119 E.R

The right to kill game is somewhat affected by statute in Ontario. By
R.8.0. (1887) e. 221, 5. 10, it was provided that “in order to encourage persons
who have heretofore imported or hereafter import different kinds of game,
with the desire to breed and preserve the same on their own lands, it is enacted
that it shall not be lawful to hunt, shoot, kill or destroy any such game without
the consent of the owner of the property wherever the same may be bred.”
And a penalty was provided for breach of the Act.  Inan action by the owner
of preserves for the value of deer which had strayed from the preserves upon
the defendant’s land and had there been killed by the defendant, the opinion
was expressed that the Aet was not intended to affect the common law right
of the owner of any other land to kill and take any such game as might from
time to time be found upon his land, and that the preserver of the deer had no
right of action against the defendant, Re Long Point Co. v. Anderson, 19
O.R. 487; reversed on the ground that prohibition would not lie: 18 A R. 401
In other words, the defendant acquired a temporary possessory property in the

1e a8 soon as it eame upon his land.  The result would seem to be, if this
opinion is correet, that the penalty provided by the Aet could'not be enforced
in a similar ease, beeause to do so would be to exaet a penalty from the de-
fendant for killing his own deer.  This would restriet the operation of the Act
to hunting or killing game either on the preserved property or elsewhere than
on the land of the person who kills it.
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srmine This enactment, somewhat modified, was continued in R.5.0. (1507) Annotation.
ynable e. 2875 and by R8.0. (1914) e. 262, 5. 22, it is now provided that (1) *wher
. and person has put or bred any Kind of game upon his own land for the purp

e \ of breeding and preserving the same, no person, knowing it to be such game

shall hunt, shoot, kill or destroy it without the consent in writing of the owner

WOrary, of the land 2) “This section shall not prevent any person from shooting
A p hunting, taking or killing upon his own land, or upon any land over which he
atela has a right to shoot or hunt, any game which he does not know or has not
aowrine reason to believe has been so put or bred by some other person upon his own
n law, land And penalties are provided for infringement of the Aet. By
express wording of this enactment, the common law right of the owner of land

g as it
to kill game which he finds thereon is preserved, provided that he ¢

not
rmay

e a0 know or has not reason to believe that it is preserved game, and the expression
me o
of this right seems to predicate that if the landowner does know or has reason

to believe that the game is preserved, he must not kill it on his own land

es in

:Ill:‘l::: There is nothing in this enactment to change or affeet the character of
lton v the right to shoot or kill game In other words, it still remains an incorporeal
right, and should be ereated or assigned by deed, although the *consent in
writing”" of the owner of the land is all that is required by the Act. But a
proper consent, if not under seal, would no doubt be treated as an agreement
g for a deed us before mentioned
uise of
h. 139;
re the
s, 20

ooting

THE KING v. MONTGOMERY-CAMPBELL AND NORTHFIELD
COAL Co.

ining Exchequer Court of Canada, Cassels, J., December 12, 1917
join

tutland Exerorriamion (§ 1T C-—157)—LAND LEASED—PORTION EXPROPRIATED
3. 7562; RiGuTs OF OWNER—RIGHTS OF LESSE}
On expropriation of a portion of leased land the owners are entitled to
compensation for the land taken and for injurious affection to the remain-
. By der without regard to the speeial use of the land; the
WTSONS to compensation for interference to business and ne
removing to another site
[See annotation, 1 D.L.R. 508

lessees are entitled
sary expenses of

game
nacted
ithout InrorymATION fOr the vesting of land and compensation in an  Statement

beed expropriation by the Crown

,”.\:,':,.r. Hanson, for plaintifi; A. J. Gregory and J. J. F. Winslow, for
ypinion defendants, Montgomery-Camphbell; M. ;. Teed, K.C'., and Jas
v Fight Friel, for Northfield Coal Co.

\"”“'I“;'lj“ Cassers, J.:—The evidence in this case was taken at the same
on, 19 time as the evidence in the case of The King v. Henry Montgomery
R. 401

Campbell and Herbert Montgomery-Campbell. The information
inthe

if this
Woreed are vested in the Crown, and to have the compensation ascer-
the d¢ tained.

he Act
re than

was exhibited to have it declared that certain lands expropriated

The defendants, Henry Montgomery-Campbell and Herbert
Montgomery-Campbell, are the owners in fee of the lands in ques-
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tion. They leased the property to their co-defendants.  The date
of the lease is July 18, 1913, and it is a lease for a period of 21
vears. A right of purchase is given by the Montgomery-Campbells
to their co-defendants the Northfield Coal Co., Ltd., to pur-
chase the properties in question at any time within 10 years from
July 1, 1913, for the price of $1,000. This right has not been
exercised, although it is stated that the coal company contem-
plated purchasing.

The land prior to the expropriation contained 12.523 sq. ft.
The railway have expropriated the whole of the lands fronting on
Aberdeen Street.  According to Mr. Winslow, 7,225 sq. ft. have
been expropriated.  According, however, to Ross Thompson, who
is & civil engineer, there is left in the property after the expropria-
tion some 7,200 ft.

The plan known as the Colter plan, which is marked ex. *1E”
in the case, shows the situation of the property as it existed before
and after the expropriation. It is admitted that the coal shed of
the coal company is partly erected on lands belonging to the
Canadian Pacific Railway. It has been erected since the year
1913, and apparently with the consent of the railway.

The Crown offers by the information the sum of $1,278 to-
gether with interest from October 2, 1914, the date of the filing of
the plan, up to the date of tender, namely, June 14, 1916.

At the trial it was agreed between counsel that the sum of
$1,000, the price at which the option of purchase was fixed, should
be accepted as the market value of the land, without regard to the
erections thereon, or to any special value it might have to the
lessees for the purposes of their particular business.

The Montgomery-Campbells, by their defence, claim the sum
of $2,970. They claim for the value of the land taken under the
lease $650; for severance $150; in all $800. They also made a
claim for Aberdeen St. which was not entertained at the trial, the
parties being left to any independent proceedings that they might
be advised to take as against the city in any action to which the
city would be a party.

The contention is put forward that when the Crown expro-
priated part of Aberdeen St., it ceased to be any longer a street,
that there was a reverter to the grantors, namely, tothe Campbells.
On the present record the defendants, the Montgomery-Campbells,
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claim that by reason of the expropriation the lands, the ue of
which have been agreed upon as being $1,000, have been depre-
ciated by the sum of 8800, leaving what is left as of a value of
8200 only

The lessees, The Northfield Coal Co., Ltd., claim by their

defence the sum of $6,345, made up as follows:—Value of lease-

hold interest in land actually taken, $1,000; injurious affection to
the residue of the leaschold lands not actually taken, $1,000
value of coal shed, $765; value of scale-house, $100; value of
scale installed, $235; loss of business site, $1,000; damages for
loss of business, $2,000; removal expenses, ete., and interest,
$245; total, 86,345

By the information it is stated in par. 6

that His Majesty the King is willing to provide and eonstruet and hereby

offers to provide and construet a good and sufficient erossing for hor tenms
and vehiel er the said lands taken as aforesaid, for the use of the de-
fendants or such of them as may be found entitled, his, it, or their heirs, suc

cessors and assigns

The information was filed on September 9, 1916, and for the
first time the offer of this crossing was given to the defendants
Without a crossing the defendants would not have aceess to their
premises

At the trial of the cause, it having been pointed out that one
crossing would not be sufficient as coal carts entering the premises
do not have room to turn, the Crown made an offer of two cross-
ings at any point to be designated by the defendants, the effeet of
which would be to enable coal carts to enter by one crossing and
depart by the other. I suggested that the undertaking should be
in writing and signed, and filed as required by the statute \
written undertaking has been placed on file

The Canadian Pacifiec Railway siding is used in connection with
the coal shed as well as with the Everett property situate along-
‘l‘l".

In reference to this plan ex. “E™ there is some confusion in
regard to the lettering, but there is no difficulty when the dis-
tances are looked at. For instance, from the iron pipe to the
letter marked “D,” as it appears on the plan, the distance is
155 feet; the distance on the railway is 123 ft.; and the distance
on the other side from the iron pipe is 109 ft,

\s shown by the plan in connection with the coal shed, the
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defendants had a “seales house” for the purpose of weighing their
coal, this being raised about 3 ft., the idea being to prevent flood-
ing and also freezing during the winter. Having this scales house
and seales elevated require approaches on both sides, which are
practically of about 28 ft. on the inner side, and 24.8 ft. on the
street side.  The railway, as appears on the plan, have cut off the
greater part of the scales house, rendering it useless.

The contention was raised by the counsel for the Crown that
the company did not require a weigh-scales at their premises,
there being a provision in the city’s by-laws requiring all coal to
be weighed on the city’s scales prior to delivery. 1 do not think
the contention well founded. The defendants were entitled to
carry on their business in a manner which they considered best in
their own interest, and 1 think according to the evidence of Baird
that they were right in having their own seale-house,

It is quite clear that a scale-house can be erected elsewhere on
the premises as left after expropriation. It is not necessary to
have it higher than one foot, which would require short approaches.
This seale-house can be constructed of cement, and the scale

removed as well as the building which proteets it. It is a mere

matter of expense. It will probably cost, according to Mitchell,

the sum of $300.  The rail of the railway is only 12 inches above the
surface of the lot. This is shown by Mitchell, the mayor, who
measured it the night previous to the giving of his evidence, and
would not be a serious grade for teams.

The coal shed is in precisely the same position now as it was
prior to the expropriation. The only interference with the prop-
erty is the cutting off the portion of the land fronting on Aberdeen
St. and the destruetion of the scales-house.

There was considerable evidence given at the trial in regard
to the difficulty of loading and unloading from the Canadian
Pacific Railway siding, but whatever difficulty existed after the
date of the expropriation also existed prior thereto. There has
been no change in the facilities for carrying on the particular busi-
ness there, other than the frontage on Aberdeen St. taken and the
destruction of the scales-house, to which I have referred.

I think it was the duty of those acting for the Crown to have
made the offer of the crossings at the time the land was taken,
and it may be that technically the Northfield Coal Co., Ltd,,
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their would not have the right to cross the lands so expropriated. |

ood- think, however, had the lessees really contemplated the continu-

ouse ance of the business they would have approached the Crown que Kine
| are officers, and no doubt would have acquired the necessary crossing. M s

. = . . . v MoNTGoMm-
. the I'hey neither did that nor did they investigate to find out whether ERY

. '® .
[ the other suitable premises could be obtained. I think the evidence **}FPFe
shows that there would be no difficulty in obtaining such premises Norrariewn
& . . Coaw Co.
that together with trackage. Any new site may not be as favourably

. . X . Coassels
iises, situate for the purposes of their business as the present one. To _— ¢

al to my mind there are certain facts that have to be kept in mind. In
hink the first place, as I have mentioned, the City of Fredericton is a

d to small place, the whole population being under 8,000. The coal

st in supply is from the Minto mines, and is usually sold direct, accord-
taird ing to the statement of the witness to which 1 will refer, the
the Intercolonial Railway being the largest purchaser.

e It is quite apparent from the evidence which 1 will quote of
v to the officers of the coal company that they had not intended to
:In-r. enter upon an extended business in the City of Fredericton. The
scale business done during the portions of the years 1913 and 1914 is

mere comparatively small, and a certain portion of it was not loaded
thell, imto the shed.
e the I can quite understand that if the defendants intended or con-
who templated a large and extensive business the taking away of this
and portion of their land might diminish it to such an extent as to
prevent them from so extending their business to a great extent
was Had, however, such been their intention, the moment they made
rop- up their mind to stop carrying on husiness at the site in question
deen they would have looked out for another site.
Mr. James Barnes is president of the Northfield Coal Co.
gard He is asked
Q. How long has the Northfield Coal Co. been operating? A. We com-

menced operations 1 think in 1907. Q. Where is your mine? A. Minto,
Kent County. Q. You have been doing business in Fredericton? A. Yes

whan
t the

+ has Q. For how long? A. I think we purchased this property in connection with
busi- the Minto property in 1913
1 the He then refers to the lease with the option of purchase.

Q. Before that had you been doing business in Fredericton selling coal?
A. Not to a very great extent,
have

iken, the office in Minto through an agent. He then proceeds to
Ltd., state -

He states that the business in Fredericton was managed from
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I'hat when the railway put down a trial line, we pulled up stakes, when
we saw what was going to happen, after building up the properties. Then
we waited developments, and did very little.  The next thing was, the govern-
ment expropriated.  We were advised not to interfere with it at all then

He said

Q. Do you remember when it was that you found that it (referring to the
railway ) was laid out through your land? A, 1 eould not give the exaet date

Q. But when you did find out, you stopped doing business” A, Wy
dropped right out

le is asked

Q. Have you yoursell set any damages, have yvou any figure in yvour mind
as to how much vou are damaged?

A. No. | cannot say off-hand now.  The secretary-treasurer might be
able to do so

In answer to a question he states

We were holding that as part of our mining property in Minto.  We used
this as a safety valve,  We got rid of any demurrage.  1f & man did not eall
for his coal for a day we shipped it on here

He also states that they never used the coal shed to its full
capacity., I think we could put 8 or 10 ears in it.’
I do not think this is correct. A ecar holds an average of 35

tons. Lately they have been loading them up to as much as 40

tons, probably on account of shortage of cars: but, I think it

clear that it would never have paid them to fill the coal shed
right up to its full eapacity. The expense would be too great.
Baird points that out.  Barnes is asked:

Q. You were not doing a very aetive « business in the summer of 19147
A\, Where? Q. Right there, at that coal shed? A We did not do very
much. Q. Did you do anything during the whole summer, from the time the
warm weather came in? A, We kept this here, to take the surplus. Q. So
vou had no surplus during the summer of 19147 A, We did not send it there

And he goes on to point out that after the war was declared
the Minto mines cannot supply the demand. *““There has been a
good demand.”

Q. Did you ever try to provide another loeation. did you ever seek
another location? A. No, I did not

James M. Kennedy was the secretary-treasurer of the North-
field Coal Co. He says:

The mines are at Minto, in Kent County. Q. And carry on operations
there? A, Yes.

Q. Soft coal, bituminous coal? A. Yes.

He is asked by his counsel:

Q. Tell me, what induced you to open this plant in Fredericton? A
We had two reasons.  One was, the irregularity of the L C. R. orders.  Some
weeks there would be 120 or 150 tons, and the next week 200, Then it would
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drop to 150, while our labour was pretty nearly the same, especially during the
winter season, and we thought by having a shed over here that when we got

stuck with a car of coal o

ur hands which we eould not put in to the LC.R
we could slip it over here and retail it Ilie next was that we
better prices than the LC.R, was paying at the time

He refers to the cost of the buildings, but places a much higher
figure upon them than what they cost

Moses Mitehell, who construeted them, states their cost

Mr. Kennedy of (he company states

Q. When did you commenee? A, The first car came here in November

1913, or part of a car. Q. That autumn or that year? A, That yvear, 1913
Q. You contir

luring that winter, did you? A. We continued during that
winter, and up to th Howing Jum In that time we sold over 800 1
between SO0 and 900 tons 1 think Q. How mueh coal did yo
period? A shipped S03.78 tons. Q. That was sold and «
practicall A Al here. Q. On these premises?
agen Q t on these premises? AL 1 said througl

established hor ) W it through these premises

Premises, sur nown to n It w
agent

Now Baird points out that a certain portion of the coal never
went through the premises at all. The profits of the company
were 66 cents, apparently, per ton over and above what they
were getting in Minto

He is asked

Q. You never tried to get another site?

A, We never tried to get another site; the one we had pleased us

Taking the evidence of the other witnesses I am of opinion
that with the two erossings, and with the scale-house rebuilt on a
different site on their premises, the Northfield Coal Co., if they
wish to, can carry on all the business that can be done in Frederie-
ton; and it has to be borne in mind that there are other coal
agencies furnishing coal to the people in Frederieton,

Baird, who was their agent, shows the situation of the prop-
erty le is asked

Q. Assuming that you had 1 crossings conveniently loeated across the

railway, is there any trouble to utilize that property as a coal shed? A. It
could be used, 1 think, in a small business, but its usefulness for a big business
isdone, Q. Was there ever any big business done there? A, No I'here was

u great chance for a big business

He also goes on to point out there were other sites to be obtained
although in his opinion the one in question was the best

Ee also points out what 1 have previously referred to, that the
only difference in carrying on the business as formerly would be

the eressing of the railway and the elimination of the scales
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He refers to the area left as about 5,200 sq. ft., differing from
the measurement of Ross Thompson referred to.

I asked Baird the following question:

Q. Coal in Fredericton would be dealt with the same as anywhere clse
Suppose 1 order 10 or 20 tons of coal; the coal would come on the railway,
it would go to the earts, be taken to the weigh seales and then to my house?
A. Half of it might be sold that way. The shed is there for transient orders
coming in, and for the people who want coal during the winter. If 1 had
kept it in the business alone, I would have unloaded a lot into the carts

Mr. Friel ~Off the track?—A. Yes

His Lorvsuir - 1f yvou got an order, you would put the coal right into
the eart and send it to the house? A. There are good facilities for that yet,
there

(He states further in reference to the site that ) Tt was an ideal site before
OF course it is a pretty good site yet

Mitcehell refers to the cost of the buildings and shows, for
instance, that the cost of the coal shed which the defendants value
at $765 in their defence, practically was about less than half.  His
idea of the cost of moving the buildings and the seales would be in
the neighbourhood of $1.000.  In regard to the value of what is
left, he savs, that if the mweasurement given by Ross Thompson
at 6,700 sq. ft. is correct, what is left would be worth $500--if
there are 5,225 ft. left, at $400 placing the value at 8 cents,

I am of opinion that if the defendants are allowed $500 for the
value of the land taken, and the injurious affection to the balance,
without regard to the special use, they will be amply recompensed
for what has been taken

\s | have stated, it was agreed that the value of the land
without reference to the present use, or without regard to the
buildings, 15 $1,000

\ question arises in regard to the disposition of this $500. It
seems to me that the defendants could agree among themselves
The Coal Company are under a covenant to pay the rent, which
is 860 a vear. If they continue to be tenants they would be
entitled to the interest on this $500 during the curreney of the
lease,  If they subsequently become purchusers, they would have
to pay the $£1,000 under the terms of their agreement, but they
would receive the $500 part of the value of the land which has

been turned into money.  If the parties eannot come to an agree-

ment, perhaps a statement of the views of the counsel could be

forwarded to the registrar
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from I think that as far as Henry Montgomery-Campbell and
Herbert Montgomery-Camphell are concerned, they are entitled
to a judgment for $500, to which I would add ten per cent. for .. Kive

» else compulsory taking, making in all $550, to be dealt with as 1 have M v
. “ ONTGOM
ilway, suggested, and they should get their costs of the action KRy

»
ouse = C

i T'he undertaking as to the two crossings should also be inserted  * 300
1 had in the formal judgment Nowruriein

Coar Co

In regard to the Northfield Coal Co., I think if they are

O ol
¢ into allowed $1,000 for all the loss they have been put to, and for the _—

A vet, imterference with their business, and their having to place their
seales upon a different site, they will be amply compensated

A and I give judgment for the Northfield Coal Co. for the sum of

¢ £1,000, and interest to the date of the judgmeent. | think this
or
will cover every reasonable elaim, ineluding any sum for com
value
H pulsory taking if they are entitled to it I'hey are also entitled
is

to their costs of the action J udgment accordingly

ipson
O—if BANK OF COMMERCE v, MARTIN,

Court of Appeal, Macde d, C. ‘ Var
MelPhllips, JJ Novewmber 6, 1917

i the :
CoMpants Vi M5 Vornestary niguimarion  Baxk  cuEpiTol
ne EIBCTION 1O TAKE SBCURITIES - RELEASE OF SURETY OF DERTOR

— 1w ereditor bank eleet to take securities ot s valuation in payment

debt of an insolvent corporation. in pro of voluntary hgudation

bank is bound even though there is no statutory provision for sueh valu

ation, and a surety for the debtor is released to the extent of that valu
l-'l“'l

ion

y the
Areear and eross-appeal from the judgment of the trial judge

in an action agains=t the sureties of an insolvent company. Affirmed

Douglas Armour, for appellant; W, B, A, Ritehie, K for

b 3¢
Jves
hicl respondent
vhich

Id be

f the

Macnonann, CJA I would dismiss the appeal and the

cross=appeal. | agree with the trial judg I'he prineipal debtor,

| B. Johnson, Limited, being in process of winding up voluntarily
wye

| under the provisions of the B.C. Companies Aet, and the hank
they

| ' having made its claim a= a ereditor, and valued its securities at a
1 has

gree-
Id be

stated sum, was pertsitted by the liquidator to keep its securitios
at the valuation. | think the bank elected to take its securities
in payment of the sum at which they were valued, and to that

amount the debt of the principal debtor to the bank was satisfied




ey

BaNk oF
CoMMERCE

v.
ManriN

Macdonald,
ClA

Martin, J A

McPhillips, J A

Dominion Law Rerorts. (40 D.L.R.

and hence it follows that, to that extent, the sureties, the respond-
ents in this appeal, are released,

The contention of counsel for the bank was that there was no
provision in the Companies Aet for valuing securities, and, therc-
fore, what was done was futile.  Assuming that to be so, without
examining or determining the point, 1 think this contention is
beside the mark. If the transaction was not affected by statute
it was a composition effected with the prineipal debtor by which
the bank agreed to and did accept and deal with the securities in
question as 1ts own.,

Marrin, JA., would dismiss the appeal.

McPuiuies, JLA 1o my opinion the trial judge arrived at the
right conclusion—1I would dismiss the appeal and cross-appeal

Appeal and cross-appeal dismissed.
PAUSS v. WRIGHT.
Quebee Court of Review, Martineau, Greenshields and Lane, J.J
December 31, 1917

Save (§ 11 C—35a)—By sample— Delivery— Aeceptance—Obli-
gations.}—Appeal from a judgment of the Superior Court in an
action for the price of goods sold and delivered.

The defendants pleaded that the goods were ordered on
samples and when delivered were found not according to the
sample, and unfit for the use for which it was intended, a defect
which plaintiffs well knew or should have known.

The defendants elaim to have at onee notified the plaintiffs
and tendered to them an ummanufactured portion of the goods
They also claim damages which they offer in compensation for
part of merchandises which they have retained and manufactured.

The Superior Court maintained the action by the following
judgment :

Considering that the evidence diseloses that part of the goods in question
had gone through a process of manufacture by the defendants before any
complaint as to said goods had been made by them;

Considering that the alleged defect complained of was an apparent defect
susceptible of being established before the goods were epted;

Considering that the witnesses examined on behalf of the plaintiffs
under the commission in this cause issued to England, testify that the goods
in question in this eause, when shipped from England, were all according to
sample;

Considering that defendants have aceepted said goods and submitted
part of them to a process of manufacture, have no claim against plaintiffs in
respect of said goods;
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— Considering that direet evidenee has been given by the witnesses in QUE.
England that the goods when shipped from England by the plaintiffs were C. R
all according to sample and this evidence has not been contradicted und it has
s Nno been nowhere shewn that the ds in question were not according to sample
herc- when sold and delivered to the defendants;
bk Considering that the whole controversy in this cause is as to whether the
thou goods, the price of which is elaimed by the present action, were sold and de
on 1s livered aceording to sampl
itute Considering that the evidenee on behalf of the plantiff taken under the
vhich commission in England clearly establishes that the vere sold scecording
«
» to sample when shipped, and this evidenee has not been contradieted
1% 1n Considering that more eredence should be given to the evidenee of the
witnesses examined in England, where the § vere sold and shipped
than 1o the evidence of the defer x4 d in Montreal who
mspected the goods i question after they had undergor long W OEE
it the and v portion of same had under ' re
al ( sidering that the plainti | e establi 1 i Hions
d of their action and also of their incidental demand and of their plea to the
defendant’s incidental demand
Considering that the ' iled to pr the al ions of
their plea to the prine | setion e heir ineidental demand and that the
tender made by them is insufficient
Considering that the plantfl el {1 ) Ml ar 1l founded
Obli- Doth reject the plea and incidental demand of the defend and doth
declare the tender made by the defendant insufficient lotl ndemn the
n an defendants ] he plaantafy f 85041, 1) W t of their
prineipal setion w heir incidental demand ith inter thercon from
1 on date of gerviee ot process of said demands, and the whole with costs
y the Fleet, Faleoner & Co., for plaintiff
lefect Trihey, Bereoviteh & Co., for defendant
I'he judgment of the Court was delivered by
ntiff = GREENSHIELDS, J tter having established the facts and
oodls i1ssue in question It is not difficult to determine upon the facts
n for established and practically admitted, what the obligations and
ured responsibilities in law wer o far as plantifis are concerned
wing They undertook to deliver to the defendants’ agent in Liverpool
a quantity of goods upon an order given by the defendants on a
estion sample or samples furnished by the plaintifis; they were bound
.o to discharge that obligation, and were bound, therefore, to make
lefect delivery of goods which would meet the requirements as called
for by the samples.  If they have done this, and have established
ntiffs the fact'by legal and sufficient proof, I should say thev are entitled
goods
e dn to recover the price of the goods. If after sueh delivery in
accordance with the sample, something happened to those goods,
nitted from any cause whatever other than a eause attributable to the
iffs in
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plaintifis, such as a defeet in the manufacture, or in that part of
the manufacture called “dyeing,” then the loss must rest upon
the defendants.

It is stated by the counsel for the plaintiffs and by the judg-
ment under review, that the evidence or proof is contradictory.

1 do not find the proof contradictory. 1 do admit, however,
that it is unsatisfactory. One thing is certain, it would appear
tome, that when the goods in question finally reached the tailor,
they were not according to sample. Apart entirely from the
question as to the delay in making this claim, the fact is that a
condition did then exist, which, in the absence of any justification,
would entitle the defendants to attack the quality of the goods.

The plaintifis have sought to clear themselves from any
responsibility.

It should be here stated that when the goods had been com-
pleted by the plaintiffs, or the process of manufacture had been
completed, and when the sample swaths were sent from the
four pieces to the defendants, the plaintiffs retained what they
called “reference pieces” taken from each of the four bales or
rolls of cloth. They kept these pieces for future reference in
case of repeat orders,

Before the institution of the action, the defendants sent to
the plaintifis one or more of the sample swaths received from the
plaintiffs, and at the same time sent to the latter one or some of the
suits which had been cut from the rolls of cloth,  The plaintiffs sent
these goods as received to the Bradford Conditioning House,
which is a corporation or body apparently acting under govern-

ment authority, with power to settle disputes between textile

manufacturers and textile merchants in England. At least one
of the sample swaths and one of the suits cut from a roll were
examined by officers or employees of this conditioning house.
The sample swaths had never been submitted to any process
here.  The suit had been sponged and handled by the cutter and
the trimmer. Strange to say, the result of that impartial and
apparently eareful examination by the members of this body,
with long and varied experience, revealed the fact, as testified
by them, that the sample swath was in perfeet condition, and was
in every respect up to the sample with which it was compared.
The “reference piece” kept by the plaintiffis taken from the
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wrt of same rolls, was also submitted to a similar test, and was found
upon by the witnesses to meet the requirements of the sample, and
were proper merchantable goods of the class ordered. When
Judg- they came to an examination of the suit cut from rolls, they
tory. found an entirely different condition, and they found that the
ever, cloth was defeetive and was not up to sample Indeed, it was
ppear freely admitted in the argument at Bar, that at the time of the
ailor, trinl in this case, these large samples sent by the plaintiffs to the
1 the defendants came up to the requirements of the samples from
hat a which the defendants selected the goods
ition, The finding of these witnesses in England ereated at once a
oods, serious and difficult question
any It is established in proof by the defendants’ witnesses even,
that one part of a roll of cloth of this kind is not better or worse
com- than another part: therefore, when the plaintiffs eut from the
been large roll the sample swath, they obtained a sample exactly similar
1 the to the bulk. 1In general terms, the plaintiffs established by the
they testimony taken under the commission that the goods as delivered
es or by them when and as delivered by them to the defendants’ agents
ce in in England, delivery of which was accepted, they were at the

moment up to sample

nt The members of this conditioning house, without any positive
n the statement, suggest that the goods that were found defective had
f the been submitted to excessive heat—hot ironing, or something of
s sent that kind.  On the other hand, suggestion is made by the defend-

ouse, ants that the defeet was by the dveing.  The dver denies this
wern- There is testimony that one roll of these goods, which were
extile not shipped to the defendants beeause they had refused to accept
t one the first shipment, had been sold to another manufacturer, de-
were livered to him, aceepted by him, paid for by hin, and no complaints
jouse made

FOCESS There is nothing in the record to enable a clear positive

r and statement to be made as to what brought about the condition in

1 and which these goods were found when the defendants’ tailor started
body, his work upon them. If the plaintiffs have proven to the satis-
stified faction of the Court that the goods were according to sample
d was when delivered, they have relieved themselves of the burden of
ared. proof which rested upon them, and it then becomes obligatory
n the on the part of the defendants to point out the cause of the defeet

and attach to the plaintiffs the responsibility for that cause
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The trial judge found in favour of the plaintiffs: accepted
the proof made by the plaintiffis as conelusive, that they delivered
to the defendants’ agent the goods as ordered and in proper
condition and according to sample. It is true the trial judge
suggested some causes as |l<-h~rnllning the defective conlition,
but the proof is far from satisfactory upon this point

I am t“~|m~l'«l to aceept as an established faet, that the goods
were manufactured and completely  manufactured, and were
when manufactured delivered to the defendants’ agent in
entire accordance with the sample, and if this be the ecase, then
the plaintifis’ responsibility ceased, and the intervening defect,
not traced to the plaintifis, cannot defeat the latter’s elaim for
the payment of the goods

Under these circumstanees, | should confirm the judgment
on this ground only, and entirely independent of the other ques-

tions raised by the plaintifis’ counsel. Appeal dismissed,

Re WOOD AND HUDSON'S BAY CO.
and three other cases.

\lberta Supreme Court, Walsh, J March 14, 1918

CriMINAL Law (§ 11 1-65)—Stated case—See. 761 Criminal
Code—Rules of court (Alta.)—Preliminary objection.| —Hearing
of stated case under seetion 761 C.C. Refused

R. A. Smith, for applicant; W. 8. Gray, for respondent

Warsu, J The police magistrate at Lethbridge has, upon
the application of the informant, stated a case under 5. 761 of
the Code, arising out of his conviction of the defendant in each
of these cases. A preliminary objection to my right to hear the
case was raised by Gray, counsel for the defendants, based upon
the admitted fact that the notice in writing of the appeal with a

copy of the ease as signed and stated, which is required by =, 761

(3) (), has not been given to the other parties to the proceedings
Smith, for the applicant, meets this objection with the argument
that there is no need to give this notice in this jurisdiction, bhecause
of our rules of court relating to cases stated under this section,
which are to be found at pp. 180 and 190 of the Alberta rules of
court, 1914,

My personal opinion is that Smith's point is well-taken. 1
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think that the rules in question constitute in themselves a complete

code of the practice to be observed in the stating of a ease under

this section, which entirely displaces the provisions of the various

Fhey otherwise provide for the doing of the
things which are by that

clauses of sub.-=. 3

sub=section directed to be done, and
compliance with the requirements of the sub-seetion is, therefore

no longer necessary, for in its own words they are only to be done

“if there be no rule or order otherwise providing.”  There i

nothing in our rules requiring serviee of a notice of the appeal
ease is filed, and so if 1 was
giving effeet to iy own personal view of the

with a copy of the case before the

matter, I would
overrule the objeetion
I realize, however, that if this is the vight view our rules <hould

be changed, for it does not seem right that the first

notice that a
respondent gets of the faet that a case h

1= been stated, should b

when he is served with notice of the time and place of hearing the
appeal under r. 500 1t is taken to the Appellate Division or with
a copy of the appointment fixing the time and place for the hearing

under r. 6if it is taken before a judge in chambers, and that he

even then should not be furnished with a copy of the eas And

20 in order that this might right one

w done, if my view is the

I have consulted all of my brother judges who sre available for
consultation, including all of the members of the Appellate Divi

ston, and they are unanimously of the opposite opinion to that

which | have expressed Fhey all think that that portion ol

sub-s, 3 () which requires service of the notice before the ease i

filed s =till effective, the rules not having otherwise provided

with respect to that requirement, and, therefore, that an amend

1 feel that 1 should, in deference
to this unanimous opinion of my brothers

ment of the rules is unnecessary

dispose of this point

i accordance with their view of the question, rather than give
effect to my own isolated opinion. 1 do so with less hesitaney

than 1 might otherwise have, beeause 1 argued the point with

them very fully, and with all of the foree of the very strong con-

trary view that I have of the matter, and so it cannot be said

that theirs is but a casual view of the point unaided by argument
This disposition of the point will probably save the informant

the costs of a successful appeal by the respondent if T did not
take this course

0w
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In this view of the matter the service of the notice of appeal
and a copy of the case is, I think, under the sub-section, a con-
dition precedent to the right of the applicant to file the case, and
to my right to hear it, and that condition not having been com-
plied with, I am without jurisdiction to deal with the case, and
must, therefore, decline to do so.

There will be no costs of the application to either party.

Judgment accordingly

STROSCHERER v. SCHULZ.

Alberta Supreme Court, Simmons, J March 14, 1018

VENDOR AND PURCHASER (§ I-—5)—Agreement for sale of land
Crop payment—Abandonment of agreement—Crop grown on other
land—Injunction.]—Action for specific performance of an agree-
ment for sale

Simmons, J. o The defendant is the purchaser from the plain-
tiff of the west half of section 22, 29, 10 west of the 4th meridian,
Provinee of Alberta, under an agreement of sale which contain

the following provision:

It is understood and agreed by and between the parties hereto that the
purchaser shall pay to the vendor the full net procecds of 100 acres of wheat
now on the north-west quarter of seetion 23 in township 30, range 9, west of
the 4th, as soon as the s is marketed or immediately after threshing or not
later than December 15, 1917, less suflicient for seed for 1918

The land on which the erop was grown is different from that
which is the subjeet matter of the agreement for sale. It i
admitted that the defendant entered into possession of  the
property deseribed in the agreement referred to, and later aban
doned his agreement.  The plaintiff rought action upon the agree
ment for speeific performance and for restraining the defendant
from disposing of his said erop, and an injunction was in foree
restraining the defendant from disposing of any part of the said

crop.  The defence elaims that sinee the erop in question is not

upon the land purchased by the defendant that the plaintifi

is anticipating execution by restraining the said crop, and that
sub-s. 4 (2) of = 15, ¢. 3 of the Statutes of Alberta, 1916, is
violated by the plaintifi’s proceeding against the said crop
The said sub=section reads as follows:

(2). Where any setion or proceeding has before the date of the passing
of this sub-section been taken or shall thereafter be taken in any court, either
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under the provisions of this section or to enforee the observance of the
covenants, agreements, stipulations or conditions contained in any agreement

for the sale of any land. and per djudgment has been or shall be obtained

therein, no exeeution shall issue thereon until sale of the land mortgaged or

encimnbered or agreed to be sold has been had or foreclosure ordered and levy

hall then be made only for the amount of the judgment or mortgage debit
remuining unsatisfiod with eosts

I am of the opinion that the sub-section in question does not
apply, as, in the agreement, the erop grown upon a specifie area
of land was ear-marked in such a way as to beeome the property
of the vendor, subject to the application by the vendor of the
sume upon the purchase price Judgment accordingly.

KNOLINSKI v. NELSON.
Alberta Supre me Court, Appellate D wn, Stuart, Beck and Hyndman, JJ
February

6. 1918
Cosrs (§ I-—14) —Practice —Order for security for—Consent
Wistake —Setting axide Lpplication for new date.]—Appeal by

defendant from an order of Lees, D.CUL Affinmned

AN Watt, for appellant; A, U, 6. Bury, for respondent

The judgment of the court was delivered by

Stuart, J.o—The court dismissed this appeal with costs at
the close of the argument on January 31; but as a point of practice
of some importance was involved, it is desirable that a short
statement be made of the effeet of the decision

Hix Honour Judge Lees had, upon the application of the
defendant, made an order for security for costs aguinst the plaintiff,
who resided in one of the Eastern States.  The order fixed 1
month as the time within which security <hould be given and also
stated that if the preseribed security was not given within the time
fixed, the action should stand dismissed without further order
Contrary to the express direction of r. 7

the order did not
contain the words; “unless a judge on special application shall
otherwise direct.”

The order, as drawn and presented to the judge for signature,
had endorsed upon it the consent of the solicitors for the plaintiff
and this circumstanee no doubt accounts for the oversight in
the omission of the words quoted

The plaintiff: did not «leposit the security within the time
preseribed, although the money was in his solicitor's hands and
by a slight delay the time was allowed to elapse.  The defendant
then caused a formal judgment to be entered by the clerk dis-

mis=ing the action with costs
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The plaintifi then applied to His Honour Judge Lees upon
notice for an order setting aside the judgment and allowing the
plaintiff still to perfeet his security and proceed with the action.
From this order the defendant appealed.

One ground of appeal was that, inasmuoch as the order for
security had been made on consent, it could not he set aside by the
Judge making it.

In Mullins v. Howell, 11 Ch.D. 763, it was decided by Jessel,
M.R., that “the court has jllll«llt'lmll to discharge an order
made on motion by consent when it is proved to have been made
under a mistake though that mistake was on one side only.”

In the present ease clearly all parties; plaintiff, defendant and
the judge, made a mistake in not inserting in the order for security
the words above referred to. Tt is elear that at least the judge
did not intend to make an order in contravention of the expressed
terms of the rule.  For the mistake the defendant was primarily
responsible beeause he, (e, his solicitor, drew the order

R. 9 says that “every order made by a judge may be varied
or discharged upon notiee by the same judge.” It was suggested
that the discharging order must be made in court and reference
was made to some English rule.  But our r. 8 says that “except
asotherwise provided all motions, applications and hearings, other
than trials and actions, may be disposed of by a judge in chambers.”

It is, therefore, 1 think plain that His Honour Judge Lees had
power to set aside his order, and that being set asicle, the judgment
based upon it necessarily fell with it.

Both the order and the judgment were irregular.  When they
were =et aside 1 think the whole matter was at large and the
Judge had power to fix a new date for perfecting the security.

In this view, it is unnecessary, perhaps, to consider what would
have been the situation if the omitted words had been in the order
and an application had bheerrmade, after the time fixed had elapsed
without the security being perfected, to stay proceedings and to
allow further time. 1 do not think we really need to consider the
ease from the point of view suggested, viz., that the order should
be at least treated asif it had contained the omitted words and so

consider the argument that the “special applieation™ must be

made before the preseribed tims and eannot be made afterwards

But even if this were the case, it seems clear that the special

application ean be made after the preseribed time has elapsed,
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It is to be noticed that old r. 520 did not, in terms, enact
that the words in question must be in the order.  In that rule they

are referred to only a

something which the defendant might ask for

There are two reasons for holding that the order appealed
from was properly made and would have been so even if the
original order had been regular.  The first lies in the effect of the
words wrongly omitted.  Unless those words are effective to
allow an orler to be made saving the action even after the lapse
of the preseribed time, then they are quite useless.  Before the
time has elapsed, the time ean be extended in a proper case under
r. 556. That rule contains a very substantial alteration of the
English rule from which it was taken. Marginal r. 967 onhy
permitted the enlargement of the time fixed by an order enlarging
time but not of the time fixed by an order in the first instanee
though it also of course permitted enlargement of the tinu

fixed by a rule of court Fherefore, it was quite unnecessary

to insert in 1 the words improperly  admitted from the

order in question if all that was meant was, that the application

could be made before the lape of time.  Before the lapse of the

preseribed time under v, 556 the time could be extended in any

case.  Secondly, under the final clause of 1

i, it ix especially
provided that an application for an order enlarging time can e
made after the lapse of the preseribed time, and there seems to b
no reason why this rule should not apply to an order for security
for costs. even though made in the stringent terms as to di
missal of the action for default preseribed by v, 7 I'he technieal

theory that the action is dead and there is no action pending in

w these
new provisions.  The more sensible view was adopted, that it

which an application ean be made is elearly wiped out |

was rather absurd to leave the defaulting plaintiff to the only
recourse open to him, viz., payment of costs and the commences
ment ol a new action

The whole matter was left to the judge to deal with upon
such terms as he might deem just And there is the additional
advantage that a difficulty about the possible intervening opera
tion of a statute of limitation is entirely avoided

It will thus be seen that the basis of the decision in Hutehinson
v. Twyford, 3 W.L.R. 66, and also of the numerous English de-
cisions eited by the appellant, is entirely gone

OF course, an application after the lapse of time should be
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made with reasonable promptness in view of all the cireumstances
and requires speeial grounds to support it,  That is what is meant

by the term “special applieation.”  In the present case these
conditions existed.  The time was made unusually short in the
first instance and the money had reached the solicitors” hands
before the date fixed. Appeal dismissed,

ROYAL BANK OF CANADA v. NESBITT.
Alberta Supreme Court, Walsh, J.  March 15, 1918.

Preaving (§ T-110)—Amendment of —Rule 105—Applica-
tion.]—Appeal from an order of a local judge. Reversed.

H. W. Menzie, for plaintifi; 1. C. Rand, for defendants;
R. A. Swmith, for Hansen,

Warsn, J.:—This action is brought for the speeific performance
by the defendants of an agreement on their part to buy certain
lands from one Hansen, which the plaintifi: claims to he entitled
to enforee under an assignment of the same made to it by Hansen,
The defendants plead to it inter alia, that by this agreement,
Hansen agreed upon payment of the purchase price that he
would immediately transfer the lands covered by it to the defend-
ants subject only to the conditions and reservations expressed
in the original grant thereof from the Crown, and that Hansen
was not then and is not now nor is the plaintiff the owner of the
said lands according to the said stipulations beeause of a reserva-
tion to the C.P.R. Co. of all of the coal lying under a part of the

same by e

son whereof they repudiate the said agreement.
The defendants further counterclaim against the plaintiff and
Hansen upon the same allegations of faet, and ask for rescission
of the contraet and re-payment of all sums paid under it. The
plaintiff replied to this defence and counterelaim, and the defend-
ant Hansen  pleaded to the counterclaim.  The defendants
moved before Jackson, J., as loeal judge, at Lethbridge, to
strike out the plaintifi’s reply and Hansen's defence or in the
alternative certain paragraphs of them. This applieation was
dismissed, and the defendants now appeal from so much of the
order as dismissed their application to strike out par. 2 of the
reply, and pars. 9 and 10 of Hansen's defence to the counterclaim,

Par. 2 of the reply alleges that there was no intention on the
part of Hansen to sell or on the part of the defendants to buy
any part of the lands in question exeept subject to the reservation
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of all the mines and minerals, and the right to work the same,
and that there was a mistake of faet of all parties to the agreement
that the mines and minerals and the right to work the same had
been reserved to the Crown in the gramt of every portion thereof,
and that the same was signed by them in the belief that it embod-
ied the true intention of all the parties and the plaintiff asks
that it be rectified =0 as to give effect to the true intention of
the parties in this respeet.  The ground of the objection to thi
paragraph is that it constitutes what in former days was ealled
a departure from the statement of elaim

R. 105 says, “ No pleading shall, except by way of amendment,
raise any new ground of claim or contain any allegation of fact
inconsistent with the previous pleadings of the party pleading
the same.”  The statement of claim alleges that the document
upon which the action is founded is the agreement of the partios,
The reply is that that document is not the agreement of the
parties, but that something else is and it asks rectifieation of the
document which it put forward in its statement of elaim as the
agreement between the parties, so as to make it conform to what
it now says was the true agreement.  There 1=, in my opinion, a
plain inconsistency between the allegations of fact et out in the
n-pl\ and those contained in the statement of elaim which brings
the reply into open confliet with r. 105,

No written judgment was given by the loeal judge, but 1 wa
told on the argument that he refused to strike out this paragraph
because he thought it well pleaded ander the authority of Mae-
Laughlin v. Lake Erie and Detroit River R. Co,, 2 OLR. 151
That at any rate was the authority relied upon by the plaintifi
before me.  With great respeet 1 am unable to agree that that
Cuse J||~~l|||r~ the conelusion that this |):|l.‘|ul:||il| can stand That
action was for an injunction restraining the defendants from
infringing a patent of the plaintifi.  The statement of elaim
alleged the making of an agreement between the plaintiff and the
defendant under which he supplied it with certain of the mechan-
isms covered by his patent, but his action was not based upon that
agreement at all. It was founded upon alleged infringements of
the plaintifi’s patent rights apart entirely from this agreement
The defendant pleaded that it had the right under that agreement
to do the things complained of.  The plaintiff replied that if the
agreement gave the defendant the right thus elaimed it did not
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express the true agreement, and that it should be rectified. It
was held that this did not constitute a departure, but I think it
i= obvious that this was so held because the plaintifi’s action wap
not founded on the agreement. The Master in Chambers thought
it was a departure and ordered the reply struck out. But Mere-
dith, C.J., now Chief Justice of Ontario, before whom the case
came by way of appeal from the Master in Chambers, said, at p.
155:

If 1 viewed the statement of claim as Mr. Blake contended and the
Master in Chambers seems to have thought that it should be, as an action
brought on the agreement mentioned in par. 5, and to enforee its provisions
against the respondent company, 1 should uphold the order appealed from,
for in that case the second and third paragraphs of the reply would be in-
consistent with the statement of elaim, and what under the old form of plead-
ing was termed a departure from the original pleading, but I am unable to
agree that the claim of the appellants is on the agreement and to enforee its
provisions,

This is the foundation of the judgment of the learned Chief Jus-
tice, and it strongly supports the contention of the present defend-
ants, for this action is unquestionably on the agreement and to
support its provisions. Though not so plainly expressed in the
judgments of the Divisional Court, I think it clear that they
upheld the Chief Justice for the same reasons that led him to his
conclusion. 1 regard the MacLaughlin case as an authority for
the defendants rather than the plaintiff.

This appeal must be allowed and par. 2 of the reply must be
struck out, but the plaintiff will have leave to amend its statement
of claim as it may be advised.

Par. 9 of Hansen's defence to the counterclaim alleges that
there never was, and is not now, any coal lying on or under the
land in question. 1 think that under the judgment of the Appel-
late Division in Innis v. Costello, 33 D.L.R. 602, 11 A.L.R. 109,
I must hold that this is not a defence to the action. Par. 10 of
his defence sets up that if there is any coal on or under these
lands, it would be impossible to work it, and it would be of abso-
lutely no value to the defendants. If par. 9is bad sois a fortiori
par. 10, for if it is no defence to say there is no coal there, much
less is it one to say there is coal there but it cannot be got out.

This appeal must also be allowed, and these paragraphs
struck out.

The defendants will have the costs of the appeal in any event

Appeal allowed.
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HART-PARR Co. v. WELLS.

Saskatchewan Supreme Court, Newlands, Lamont and Elwood, JJ.A.
April 26, 1918.

Sare (§ 11 D—44)—SarLe oF ENGINE—WARRANTY—CoNDITION—REPUDIA-
TION—DAMAGES,

When an engine of a stated horsepower is ordered, its ability to de-
velop the horsepower is a condition. If it does not develop the horse-
power the purchaser may either reject the engine and treat the contract
as repudiated, or may accept the engine and sue for damages for delivery
of an inferior article.

ArpeAL from the judgment of Haultain, C.J.8., in an action to
recover the purchase price of an engine. Affirmed.

F. L. Bastedo, for appellant; C. E. Gregory, K.C., for respondent.

NEwLANDS, J.A.:—In this case I am of the opinion that
defendant is entitled to recover on his counterclaim by virtue of
a breach of the warranty that the engine would develop its rated
brake horse power. It never did develop this horse power.

The provision in clause 9 of the contract, “that the purchaser
shall not be entitled to rely on any breach of the above warranty "
unless certain: notices are given does not, in my opinion, apply to
the warranty that it will develop certain power, but only to the
warranty that it is well made, and of good material, because
clause 9 goes on to say that a notice of the defect complained of is
to be sent “whether such defect be in workmanship or material,
containing a description of the same.”

Its not developing its rated horse power may not come from a
defect of either material or workmanship. The engine may be
perfect as to both material and workmanship, but, because it was
not built to develop such horse power, it may fail to comply with

the warranty and therefore the above required notice could not

be complied with.

I think the appeal should be dismissed with costs.

LamonT, J.A.:—This is an action for the purchase price of an
engine alleged to have been sold by the plaintiff to the defendant
under an agreement in writing made between the parties on April
1st, 1913. By that agreement, the defendant requested the
plaintiff company to ship him one of their 60 brake horse power
gas tractors, with usual fixtures and certain extras, which he
agreed to receive on arrival and, subject to the terms and warran-
ties of the contract, pay for the same the sum of $3,328. The

12—40 p.L.R.
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agreement further provided that the property in and title to the appeal—
said goods should remain in the vendor until full payment of the the cow
Hagr-Pare purchase price, and that, upon default, the vendor might repossess plaintiffs
Co. the goods. Then, under the heading of *warranty,” the plaintifis ant refus
\\':Lu, warrant “the said tractor to be well made of good material and First
if properly operated, will develop its rated brake horse power.” for the
The defence is: (1) That the defendant was induced to execute that the
the said agreement by misrepresentation on part of the agent of with the
the company; (2) that he agreed to purchase on the following denied, t
warranties and conditions:—(a) The engine was warranted that it the engir
was well made and of good material and workmanship. (h) That S0 many
if properly operated it would develop its rated brake horse power. does say
(d) That on firm level footing the 60 brake horse power tractor among o
would do the equivalent or daily work of 25 ordinary work horses condition
which work week after week without change. to repud
This clause (d) was not in the contract the defendant signed, factory |
but was in the plaintiffis’ 1912 form of contract, a copy of which vet, inn
had been previously given to the defendant by the agent, and the judgmen
defendant says that the agent told him, at the time that he exe- of his pl
cuted the contract of agreement, that the warranties in that form parties a
were the same as in the copy which he already had. the facts
Then par. 10 of the statement of defence reads:— The «
10. The defendant further says that none of the said conditions and Chief Ju
warranties were complied with or fulfilled and he therefore became and is deliverec
entitled to repudiate the agreement. April 30,
In his counterclaim, the defendant repeated the above allega- "This «
tions, and again alleged the non-performance of the conditions I got
and warranties and claimed: (1) the sum of $3,328 plus freight: :'I'l:"‘l“":u':'
(2) an order cancelling the said agreement. Then
The action was tried before the Chief Justice of this court, considered
who held against the defendant on the ground of misrepresentation, oil was stc
but found that the engine was not in proper shape when delivered, o l:'::‘:
that it failed to comply with the warranty, that it practically never The ¢
did satisfactory work, and that it was useless to the defendant, seven day:
and, while he gave judgment for the plaintiffs on their claim aur-hlt:::ﬂl
because the statement of defence was inaptly worded to support through v
a defence in diminution of extinetion of the claim, he gave judg- get it the
ment on the counterclaim for the defendant for an amount equiva- Thav

Za e 1 now, als
lent to the purchase price.  From this judgment both parties I: ::i
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appeal—the plaintiffs against the judgment for the defendant on
the counterclaim, and the defendant on the ground that the
plaintiffs’ action should have been dismissed, because the defend-
ant refused to accept the engine.

First, as to a point of pleading. It was contended by counsel
for the plaintiffs that as the statement of claim expressly alleged
that the machinery ordered was duly delivered in accordance
with the terms of the contract, and as that was not expressly
denied, the defendant could not contend that he had not received
the engine ordered. It is true that the defendant does not say, in
s0 many words, that the engine ordered was not delivered, but he
does say that it was a condition of his order that the engine should—
among other things—develop its rated horse power, and that such
condition was not complied with and that, therefore, he is entitled
to repudiate. Although, no doubt, it would have been more satis-
factory if the statement of defence had been less badly drawn,
vet, in my opinion, sufficient is alleged to enable the court to give
judgment for the defendant if the evidence establishes the truth
of his plea. The day has, 1 think, gone by when the rights of
parties are to be determined by the niceties of pleading when all
the facts are before the court.

The evidence, in my opinion, well warrants the finding of the
Chief Justice. That the engine was not in proper shape when
delivered was established by the plaintiffs’ expert Snook, who, on
April 30, wrote the plaintiffs—in part—as follows:—

This engine was in very bad shape most everything was loose on it.

I got it unloaded all right and took it out to start it to work and I could
not get any power out of it then I found the valves were leaking, so I took
them out and ground them.

Then it seemed to work all right, but it would overheat very bad, so I
considered then that the only thing to do was to find out where the cooling
oil was stopped.

And I found that the long pipe from the pump to the sections was made
too long and I had to cut off about two inches.

The engine was sent out in very bad shape. I worked on the engin,
seven days getting things adjusted right and finding out the trouble.

I do not think this is a very good advertisement for our engine to have
such trouble with a new engine on the start and any one could see it was just
through negleet on the man's part that put this pipe in, he did not trouble to
get it the right length.

I have got both Mr. Dougall's engine and Mr. Wells' engine working fine
now, also Mr. McDonald’s.

It will be observed that, in the last clause, Snook says he had
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SASK.  {},0 Wells engine working fine.  Other experts of the plantiff “’"("'“"'
—_— X . ) g e certain ¢
8.C. company who, from time to time, worked on the engine testified whiok i,l

- that they got the engine working all right.  This evidence the because

HarT-PARR .
thing sol

(;"’- Chief Justice rejected, for he found, in accordance with the testi- s
Wews.  mony of the defendant’s witnesses, that the work of the engine Benjami
Lamont, JA.  Was most unsatisfactory.  The trial judge does not find, in so vol. 2, p.
many words, that the engine did not develop its rated horse power, On 1
but the evidence to which he gave effect shows that the trouble a type-
was that it did not have power enough to pull the ploughs.  The Canads
cause of this want of power he found to be due chiefly to over- not bee
heating. The
Further, the evidence shews that a 60 brake horse power Division
engine should plough at least 15 acres per day. According to the :':'ll'\"m:l
plaintifi’s 1912 form, it should do the work of 25 horses. Three It
horses, according to the evidenee, should plough from one and a stance n
half to two acres per day. Twenty-five horses at the same rate ';:I:"]'KH "
ghould plough from 1215 to 16 acres per day. The best the defen - Wallis v
ant’s engine could do was 5 acres per day. IFrom the findings of Lords, e
the trial judge and the evidence no other conelusion, in my opinion, A.C. 3%
ean be drawn than that the engine was never able to develop its “"‘l,l!l'l
rated horse power. The reason for this can in no way be attributed which “:
to a want of proper operation on the part of the defendant, for the tract an
engineers in whose charge he placed the engine were recommended when of
to him by the agent of the plaintiff company. 2‘,1"." -
ourt o
The engine delivered not being able to develop as a working The
drawn a
The
The
The
engine
the ho

proposition its rated horse power, what are the rights of the
parties?

In Wallis Son & Wells v. Pratt & Haynes, [1910] 2 K.B. 1003,
Fletcher Moulton, L.J., whose dissenting judgment was adopted
by the House of Lords, [1911] A.C. 304, says, at p. 1014:—

Inasmuch as by the law the obligation to deliver the kind of goods stipu-
lated for in a contract of sale is an obligation which has the status of a con- stated,
dition, this breach gave to the purchasers the choice of the two remedies, contra
either of rejecting the goods and treating the contract as repudiated or suing
for damages for delivery of the inferior article.

In Alabastine Co., Paris v. Canada Producer & Gas Engine Co.,
17 D.L.R. 813, Meredith, C.J., in giving the judgment of the
Ontario Appellate Division, at p. 817, says:—

One of the rules deduced from the authorities is that “where the subject-
matter of the sale is not in existence, or not ascertained, at the time of the
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contract, an engagement that it shall, when existing or ascertained, possess
certain qualities, is not a mere warranty, but a condition, the performance of
which is precedent to any obligation upon the vendee under the contract;
because the existence of those qualities, being part of the description of ﬂw
thing sold, becomes essential to its identity, and the vendee cannot be uh|||n-t|
to reccive and pay for a thing different from that for which he contr s
Benjaumin on Sale, 3rd Am. ed., par. 895, quoting {rum the Leading Cases
vol. 2

On the argument before us, counsel for the defendant produced
a type-written copy of the judgments of the Supreme Court of
Canada in the Alabastine case, which, so far as I am aware, have
not been reported.  Aecording to the copy, Davies, J., said:

The pith of the judgment appealed from is the inability of the Appellate
Division to say that the findings of the trial judge were clearly wrong, especially
in the failure of the appellants to furnish an engine capuble of continnously
carrying 250 horse power, as guaranteed.

If that finding is accepted and the article contracted for was, in its sub-
stance and essence, not delivered at all and was rejected by the purchaser as
in this ease, then I am of opinion that the authority upon which the Chief
Justice of Ontario relied in reaching the conclusion he did—Wallis Son &
Wallis v. Pratt & Haynes, [1910] 2 K.B. 1003; and on appeal to the House of
Lords, confirming the dissenting judgment of Fletcher-Moulton, L.J., [1911]
A.C. 394—is applicable to the case before us.
and Idington, J., said:—

The contraet of appellant was to manufacture for respondent a gas engine
which was to be used in its factory and to be of the type specified in the con-
tract and to develop two hundred and fifty (250) actual brake horse power,
when operated on natural gas of a specified quality. The trial judge found it
when so used did not develop that power and in this he was upheld by the
Court of Appeal.

There is certainly evidence from which such inference may be properly
drawn as to justify that finding.

There is, therefore, left to us no ground for interfering therewith,

The court was unanimous in dismissing the appeal.

These judgments, in my opinion, establish that, where an
engine of a stated horse power is ordered, its ability to develop
the horse power is a condition. If it does not develop the power
stated, the purchaser may either reject the engine and treat the
contract as repudiated, or he may accept the engine and sue for
dumages for the delivery of an inferior article.  On such an order
the vendor, to succeed in an action for the price, must show that
the engine delivered complied with the condition or that the pur-
chaser accepted the engine delivered. In this case, the engine did
not comply with the condition.  Did the defendant accept it?
This point presents more difficulty.

Lamont, J.A
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In the Alabastine case, the engine was delivered in August and
started to run on the 10th of that month. The pistons were found
to be too tight and had to be filed down. This took 2 or 3 weeks.
The engine was again started, but one thing after another gave
such trouble that by the middle of October the engine had run
only a few days. On October 22, the air cylinder cracked and a
new one was not obtained until December, then the engine ran a
few days when the babbit melted out of a bearing. Early in
January it was started again, but worked very little until Feb-
ruary. It would run part of the time and then stop. In March it
appears to have run fairly well, but on the 25th of that month it
went to pieces. During the whole 7 months the vendors had
charge of making the repairs, and they were endeavouring to put
the engine in shape to do proper work. It was held that, under
these circumstances, there had been no acceptance of the engine.

In the case at bar, the engine was received in April, and was
unloaded and taken to R. M. Kinnear's place by Snook, the
plaintiff company’s expert. Snook was in charge for a week or
10 days. During this time the engine was not working properly,
not being able to plough over 5 acres a day. According to the
defendant’s evidence, he complained to the plaintiffs’ agents
Leary and Snook. That they said: “Give us a chance.” They
further said that Snook had to go on another job, but that as soon
as they could get another expert they would send him out and they
would either make it work or take it back, but to keep on working
until they got another expert. After two weeks at R. Kinnear’s,
in which only 50 acres was ploughed, the engine was taken to
W. Kinnear’s place. The defendant says that he was expecting
the expert every day, but as he did not come he went to Davey,
the plaintiffs’ agent at Readlyn, and that Davey told him he had
sent for Leary or an expert to come out. No expert came. The
defendant was informed that no expert was available at that time,
but that as soon as one came he would be sent out. Two weeks
were put in at W. Kinnear's ploughing 50 acres.  When they went
to the defendant’s own place, where three weeks were spent plough-
ing between 30 and 40 acres. Then the defendant moved it to
Davey Bros., the agents of the plaintiff company. During these
weeks, the defendant says he complained repeatedly to Davey
Bros., and went to Leary several times, but was told that experts
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were hard to get, but as soon as one could be got he would be sent
out; but to keep on, and that “he (Leary) would see that the
engine would work right or they would take it back.”  After
leaving the farm of Davey Bros., the defendant spent 5 days at
Berry's doing 20 acres; and 13 days at Egglestone's ploughing
1315 acres. While at Berry's, Leary and an engineer named
Douglas came but failed to make the engine do any better work.
The defendant ceased attempting to plough, and pulled the engine
to the engine house and said he would not touch it again, and he
wrote to the company under date of July 9th—but it would appear
the real date was August 9—the following letter:—

To the Hart-Parr Co. Readlyn, Sask., July 9, 1913,

Will you please send me at once one of your best experts as the engine
you sold me has never given satisfaction since I have it?

I have asked our agents here and also Mr. Leary at Vieeroy and so far
have given me no & ance,

Now it is up to the company to make this engine do what they promised
to do. I have had first-class engineers and they cannot make it nor it will not
develop the power. Leary was here yesterday, he said he would send me an
expert and if he could not make it do the work I would get another engine.
Now the threshing time is at hand ard I have a 36 separator, and if this en-
gine fails to do the work I shall send it back and sue for damages, as I have
over seven thousand dollars worth of work on hand this fall.

1 have not even made running expenses with this engine this summer, for
it has never developed more than 15 horse power at any time, since 1 have it.

Please give this your eacliest attention as I am tired asking for something
to be done.

A E WeLis.

To this the plaintiffs replied on August 12, promising an egpert.
The expert did not come. The defendant left the engine where it
was until threshing time, then he bought a separator and took the
engine threshing.  After he had been threshing a few days, Davey
came to collect the amount of the note then due. He says the
defendant refused to pay, but he admits that the defendant said
to him that if the company would make the engine run properly
for 3 days he would give them security for the purchase price.  In
about a week the expert came. He spent 4 days on the engine,
and then left because the ground had become too frozen to give it
a ploughing test. The engine remained where the expert left it
until January, when the company repossessed it.

On this evidence, ean the defendant be said to have accepted
the engine?
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Up to the time the defendant wrote to the company the letter
of August 9, there was, in my opinion, no acceptance. Up to
that date, all that took place amounted to nothing more than a
trying out of the engine, within what was held in the Alabastine
case, and had the defendant done nothing more he would, in my
opinion, have been entitled to reject it,  He, however, bought a
new separator and took the engine out threshing knowing that it
had not been made right. He did this after he had set it aside
as being useless, and after he had notified the company that it
would not develop power. This conduet on his part, in my
opinion, is consistent only with a decision on his part to keep the
engine, and rely on his right to recover damages for the delivery
to him of an engine inferior to the one ordered.  From the moment
he took it out threshing, he must be held to have accepted it.
Having accepted it, he cannot have rescission of contract, but
only damages for breach of condition or breach of warranty.

For the plaintiffs, it was contended that the defendant could
not recover on the ground of breach of warranty, by reason of a
clause in the contract to the effect that the purchaser shall not be
entitled to rely upon breach of warranty unless notice of defect
be given to the company not more than 10 days after its first use
by the purchaser, unless within a reasonable time after such
notice, the vendor fails to remedy the defect. This clause, in my
opinion, does not help the plaintiffs. By their letter of August 12
they acknowledged receipt of notice. This was before the defend-
ant gecepted the engine. Having notice, they failed, within a
reasonable time, to remedy the defect. The Chief Justice found
that the engine was useless to the defendant and awarded damages
to the extent of the purchase price. As Wells swore that he told
Zebedee, the last expert, who was at his place in October, that the
engine was no use to him the way it was, there is evidence to sup-

port this finding.

In my opinion, the judgment of the chief Justice in awarding
damages for breach of warranty was right.

The appeal should be dismissed with costs.

Evwoon, J.A. (dissenting):—The statement of claim in this
action alleges that by an agreement in writing, under seal, dated
April 1, 1913, the plaintiff agreed to sell to the defendant, and the
defendant agreed to purchase from the plaintiff company, certain
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machinery, inter alia, *one 60 brake horse power gas tractor, with
usual fixtures, with extension rims,”" payable as therein set forth:
that *“the said machinery was duly delivered by the plaintiffs to
the defendant, in accordance with the terns of the said agree-
went,” and the claim is for the purchase price, heing the amount
of the several promwissory notes given therefor.

The statement of defence denies the execution of the agree-
ment, but does not deny the delivery of the machinery. It alleges
breach of several warranties and conditions, inter alia, (a) The
engine was warranted that it was well made and of good material
and workmanship; (b) that if properly operated it would develop
its rated horse power.

It is also alleged, by way of defence, that the contract was
induced by certain misrepresentations.

By way of counterclaim, the defendant, in effect, repeats the
allegations contained in the statement of defence and claims judg-
ment for the sum of $3,328 and an additional sum of $134 paid for
freight and repairs, and, in the alternative, for cancellation of the
agreement, and relief from liability thereunder.

The Chief Justice, before whom the case was tried, found
against the defendant on the claim for misrepresentation, and
ordered judgment for the plaintiff for the amount of its claim, and
judgment for the defendant on the counterclaim in an amount
equal to the amount agreed to be paid.  From this judgment the
plaintiff appeals, and the defendant eross-appeals, elaiming to be
entitled to set up breaches of warranty in diminution and extine-
tion of the plaintiff's claim.

At the trial, the plaintifi proved the agreement in writing
referred to in the staterrent of claim, and this agreement is one in
which the defendant requests the plaintiff to ship to him “one of
the vendor's 60 brake horse power gas tractors,” ete.  The agree-
ment, iider alia, contains the following:—

7. The said tractor is warranted to be well made and of good material
and, if properly operated, will develop its rated brake horse power, provided
that such parts or portions of suid goods as are not manufactured by the
vendor, or are second hand, or rebuilt, or repaired, are not warranted, expressly
or impliedly, by statute or otherwise. Belting, spark plugs, coils and magnetos
are not manufactured by vendor.

9. The purchaser shall not be entitled to rely upon any breach of ahove

warranty, unless notice of the defect complained of, whether such defect be
in workmanship or material, containing a description of the same and setting
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out the time at which the same was discovered is given to the vendor at its A
said home office by registered letter, posted not more than seven days after by
puisa such discovery, and in any event not more than ten days after its first use by of th
Harr-Parr  the purchaser, and unless the vendor fails to remedy such defeet by substitu- prod
tion of parts or otherwise within a reasonable time after the receipt by it of it wi
such notice. )
S 10. No attempt by the vendor or by any person or persons on its behalf It wi
Elwood, JA.  to remedy any defeet in the said goods shall be deemed to be a waiver of any the I
of the provisions herein contained, and no act shall be deemed to be a waiver but
unless an intention to waive is expressed in writing, duly signed on behalf of
the vendor at its home office. the )
that

was

The Chief Justice found that the engine would not do proper
work; that it practically never did satisfactory work, and that it

did not comply with the warranty and failed to do the work to . _]
any reasonable amount and was useless to the defendant. _—
. . o . agres

1 think that the fair result of the evidence and the judgment h:z"

is, that it did not develop its rated horse power. It is contended I
by the respondent that, the engine not having developed its rated
horse power, it failed to fulfill one of the conditions of the sale,
and that what was delivered was of a different description to what
was ordered, and that, under what was laid down in Wallis Son &
Wells v. Pratt & Haynes, [1911] A.C. 394, and Alabastine Co. of
Paris v. Canada Producer & Gas Engine Co. Lid., 17 D.L.R. 813,

dene
engi
by h
to re
the

30 O.L.R. 394, the defendant was entitled to return the engine |y\':
and there was a total failure of consideration. oi' %
In Schofield v. Emerson Brantingham Implement Co., 38 D.L.R. hasd
528, the Supreme Court of Saskatchewan en bane held that, where, the ¢
under an agreement requiring the seller to ship “one of your big after
four 30 horse power gas traction engines,” the seller did ship one I
of such engines, the purchaser received what he agreed to purch S0
even although the engine did not develop 30 horse power. s
it seems to me that the order in the case at bar is such that, i 1
the plaintiff did ship to the defendant one of its 60 brake horse that
power gas tractors, the defenadnt received the engine that he clan
ordered, even if it did not develop its rated horse power. The only —
evidehee that the plaintiff did <hip one of its 60 brake horse power of tl
gas tractors i= the allegation in the statement of claim above 1
referred to, that by an agreement in writing, under seal, dated "ai
April 1, 1913, the plaintiff agreed to sell to the defendant, ete., of w
“one 60 brake horse power gas tractor,” ete., and “that the said amo
machinery was duly delivered by the plaintifis to the defendant, ant'l

its ¢
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in accordance with the terms of the said agreement,” and the failure
of the defendant to deny the above allegation of delivery and the
production at the trial of the agreement in writing, showing that
it was for one of the vendor's 60 brake horse power gas tractors,
It will be observed that the statement of claim does not allege that
the plaintiff was to ship one of its 60 brake horse power gas tractors,
but to ship one 60 brake horse power gas tractor”; but there is
the reference in the claim to the agreement in writing and, when
that agreement was put in at the trial, it appeared that the order
was for one of the vendor's 60 brake horse power gas tractors,

In my opinion, the effect of the allegations in the statement of
claim, which were not denied, coupled with the contents of the
agreement in writing, is to show that one of the vendor's 60 brake
horsc power gas tractors was ordered and shipped.

In any event, I am very strongly of the opinion that the evi-
dence shows that the conduct of the defendant in dealing with the
engine, after its receipt, was such as to constitute an acceptance
by him of the engine, and, in that case, he would not be at liberty
to rely upon a breach of conditions, but would have to rely upon
sthe warranty.

So far as the warranty is concerned, it will be observed that—
by clause 9—the purchaser is not entitled to rely upon the breach
of warranty unless notice of the defect is given to the vendor at its
head office by registered mail posted not more than 7 days after
the discovery of the breach, and in any event not more than 10 days
after its first use by the purchaser. No such notice was given.

It was contended, however, that the vendor, having attempted
to remedy the defect must be deemed to have waived the require-
ment as to notice of defect.

The evidence, to my mind, does not bear out the contention
that there was an intention to waive the notice of defeet, and
clause 10, above referred to, provides that no attempt by the
vendor to remedy any defect shall be deemed to be a waiver of any
of the provisions therein contained.

The result, therefore, in my opinion, is that the Chief Justice
was incorrect in allowing to the defendant any damages for breach
of warranty, and there should be judgment for the plaintiff for the
amount of its elaim and costs; judgment dismissing the defend-
ant’s counterclaim with costs, and judgment for the plaintiff for
its costs of this appeal. Appeal dismissed.

Harr-Parg
‘lv‘

A\ }‘l‘lh‘
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DOWLER v. EDWARDS.

N
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 1
Hyndman, JJ.A. April 25, 1918. \ :
y il
B:irws anp Nores (§ I C—77)—DisnoNour—Norice oF—DUE DILIGENCE— putat
DISCHARGE 0! ORSER.
The Bills of Exchange Act (R.8.C., e. 119) provides the method and I
time in which notice of dishonour of a promissory note is to be given; the 3
a holder cannot eleet to give personal notice if delay is eaused therehy.
was
Statement. ArreaL from the judgment of the trial judge, refusing to dis- appa
charge an endorser of a promissory note. Reversed. then
H. A. Chadwick, for appellant; H. D. Mann, for respondent. Mac
Harvey, CJ. Harvey, C.J.:—The plaintiff is the holder of a promissory savs
note in the following terms:— T
£70. Calgary, Alta., Dece. 4, 1916, delay
Three months after date 1 promise to pay to the order of J. G. Edwards some
of 213 Lougheed Bldg., Calgary, at the Merchants Bank of Canada, Calgary, charg
Alta., the sum of seventy 00/100 dollars. * Value received. S
(Sgd.) Geo. Rosrxson., b
and bearing the endorsement, “Josern G. Epwarps, ¥
The note was duly presented for payment but was dishonoured lette
and on the last day of grace the plaintifi went to the place of o
address of the defendant specified in the body of the note but “"_'
failed to find him there and not until 8 or 10 days later did he find evid
the defendant and then for the first time was notice of dishonour ?’(')"
given to him. The action was tried by His Hon. Winter, J., in tl
who gave judgment for the plaintiffi but we have no reasons s
before us for his judgment. of g
8. 96 of the Bills of Exchange Act (R.8.C., c. 119) provides that Oone
notice of dishonour must be given to an endorser and that “any h:" t
endorser to whom such notice is not given is discharged.” 8. 97 his ¢
provides that, the notice must be given not later than the juridical plac
or business day next following the dishonour. 8. 103 provides coul
that such notice oy
shall be sufficiently given if it is addressed in due time to any party to such defe
bill entitled to such notice at his customary address or place of residence, or pro
at the place at which such bill is dated, unless any such party has, under his he ¢
signature, designated another place, in which ease such notice shall be suf-
ficiently given if addressed to him in due time at such other place. Iea
The section further provides that the notice will be effectual if dise
deposited in the post office with postage prepaid, within the give
|

time specified and that too notwithstanding that the party to
whom it is addressed is dead. 8. 104 provides that a notice duly cost
posted is duly given notwithstanding any miscarriage by the post !

office. Itn
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8. 105 provides that :—

Delay in giving notice of dishonour is excused where the delay is eaused
by circumstances beyond the control of the party giving notice, and not im-
putable to his default, misconduet or negligence.

In England there is no provision for giving notice by mail to
the place where the bill is dated and it has been held that delay
was excused where the address given was wrong or illegible and
apparently when the endorser could not be found delay would
then be excused. See Studdy v. Beesty, 60 L'T.N.S. 647, but
Maclaren in his work on Bills of Exchange (5th ed.), at p. 300,
says:

The only circumstances likely to arise in Canada to cause excusable
delay in giving notice, would be the death or sudden illness of the holder, or

» aecident to the person making out the notices, or to the messenger
charged with taking them to the post office.

Since the holder is permitted to satisfy the statutory burden
by simply posting a letter properly addressed even though that
letter may never reach the addressee, who indeed may be dead, 1
am at a loss to understand how it can be said that the delay in
the present case in giving notice of dishonour, there being no
evidence other than as indicated, was caused by circumstances
beyond the plaintifi’s control. The delay in giving the notice
in the form in which he gave it may perhaps be said to have been
so caused but it could not be said about the alternative method
of giving notice provided by the statute. It is unimportant to
consider whether the address in the body of the note is one given
by the endorser, though it certainly does not appear to be under
his signature, because, if it is not, the notice could be sent to the
place at which the note is dated, and in case of doubt a notice
could be sent to each, as is very common, and it is no answer to
say that the notice so addressed would probably not reach the
defendant, because it might reach him and in any event the statute
provides that the holder has done his duty when he has done what
he can do, even though actual notice may not reach the endorser.
I can see no way of avoiding the conclusion that the defendant is
discharged by s. 96, no notice of dishonour as required having been
given and there being no sufficient excuse for such failure.

1 would allow the appeal with costs and dismiss the action with
costs,

Stuart, J.A.:—I agree with the opinion of the Chief Justice.
It may seem hard on the plaintiff to lose his security for this small

ALTA.
8.C.

DowLer

Epwanrps,

Harvey,C 1.

Stuart, J
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loan. But it was not necessary for him to take his securit y in the ing jul
form which was adopted. A simple guarantee in writing was invalic
possible. He deliberately adopted, however, the common method addres
o in mercantile transactions, in trade and commerce, and 1 think he . 5) tha
—_ must be held to have been acquainted with the statutory rules provic
Ry applicable thereto. The decision in this case, although it deals due n
with a small amount, will apply to transactions in which enormous post ¢
amounts are involved and the general rule, which is I think as that n

stated by the Chief Justice, must be applied. of rea

Beck, J. (dissenting) :—I doubt the correctness of the result given

arrived at by my brother judges that the appeal should be allowed; chargc

but I, in any case, am not satisfied that the ground of their decision In

is correct. S. 97

The Bills of Exchange Act (c. 119, of 1906), says, inter alia by (12) )

(s. 97), that notice of dishonour in order to be valid and effectual dishor

must be given not later than the juridical or business day next is not

following the dishonour of the bill and (sub-s. (¢.), corresponding where

to English Act,s.49, (9) that in case of the death, if known to the the sa

party giving notice, of the drawer or endorser, to a personal latter
representative, if such there is and with reasonable diligence he reside

can be found; (s. 98) that notice of dishonour may be given (sub-s. there

(d), corresponding to English Act, s. 49, 5) in writing or by be no

personal communication; (s. 105, corresponding to English Act U

8. 50, 1) that delay in giving notice of dishonour is excused where beyon

the delay is caused by circumstances beyond the control of the putab

party giving notice and not imputable to his default, misconduct not o1

or negligence, and that when the cause of delay ceases to operate to giv

the notice must be given with reasonable diligence; (s. 103) that affect

notice of the dishonour shall be sufficiently given if it is addressed eg.,t

in due form to any party entitled to notice, at his customary n

address or place of residence or at the place at which the bill is dated is pra

unless such party has, under his signature, designated another (12) ¢

place, in which case such notice shall be sufficiently given if addressed provis

to him in due time at such other place: and, (2) that such notice so of s.

addressed shall be sufficient, although the place of residence of such party

party is other than either of the places aforesaid and shall be deemed correc

to have been duly served and given for all purposes, if it is deposited notiee

in any post office, with the postage paid thereon, at any time during failing

the day on which presentment has been made or on the next follow- contir

DowLer
v
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ing juridical or business day and that such notice shall not be
invalid by reason only of the fact that the party to whom it is
addressed is dead, and (s. 104, corresponding to English Act, s. 49,
5) that where notice of dishonour is duly addressed and posted, as
provided in the last section, the sender is deemed to have given
due notice of dishonour, notwithstanding any miscarriage by the
post office; and (s. 106, corresponding to English Act, s. 50, 2)
that notice of dishonour is dispensed with when, after the exercise
of reasonable diligence, notice as required by the Aet cannot be
given to, or does not reach, the drawer or endorser sought to be
charged. »

In the English Act there is no provision corresponding to s, 103.
8. 97 differs from the English Act. That Act provides (s. 49
(12) ) that the notice must be given within a reasonable time after
dishonour, and that, in the absence of special circumstances, notice
is not deemed to have been given within a reasonable time, unless
where the person giving and the person to receive notice reside in
the same place the notice is given or sent off in time to reach the
latter on the day after the dishonour of the bill and where their
residences are different places on the day after the dishonour, if
there be a post at a convenient hour on that day and if there
be no such post on that day then by the next post thereafter.

Under the English Act it has been held that the “eireumstances
beyond the control of the party giving the notice and not im-
putable to his fault, misconduct or negligence” (s. 103), cover
not only circumstances directly affecting the position of the party
to give the notice, e.g., serious illness, but also circumstances directly
affecting the position of the party to whom notice is to he given,
e.g., that his address is unknown.

The reasoning of the other members of the court, in effect,
is practically that the difference between the English Act, s. 49
(12) and our Act, s. 97, and the insertion of s. 103 in our Act
providing for a sufficient method of giving notice, limits the force
of s. 105 to circumstances directly affecting the position of the
party to give the notice. In my opinion this conclusion is in-
correct. If we suppose the case of a holder starting out to give
notice of dishonour *“by personal communication” (s. 98 () and,
failing to find the endorser at the address furnished by the endorser,
continuing his search persistently and promptly for a week, from

DowrLer
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address to address given him in answer to his enquiries, I think that At
at the end of the week he could give a valid notice if he had then offerec
found the endorser or, having exhausted all reasonable efforts, feet of
failed to find the endorser or to ascertain his address, he would be defenc
entitled to further delay for the purpose of giving notice. 8. 103 the pr
is a method provided for the purpose of enabling the holder to St. to
save himself, if he wishes to avail himself of it, from the trouble, which
inconvenience, and responsibility of taking steps to give actual veyed
notice to the endorser by doing something, which, in a large number Oy
of instances, will be quite ineffective to accomplish that result. was d
Hyxpmax, J., concurred with Harvey, C.k the rc
Appeal allowed I

prior
THE KING v. HALIFAX ELECTRIC TRAMWAY Co. in an

¥l
Exchequer Court of Canada, Cassels, J. February 6, 1918, 1
sum «

ExproprriaTioN (§ 1T C—140)—VALUE OF LANDS AGE
BY CROWN—VALUE TO OWNERS—NO ALLOW
VALUE NOR FOR INCREASED COST OF BUILDINGS OR OPERATION. .

The value of lands agreed to be eonveyed by the Crown under an 1
- agreement for complete reinstatement of the owners of a gas and electrie $£901
rl:mt site expropriated by the Crown is not the value to the grantors, -
ut to the owners, who are entitled to compensation according to the |
terms of the agreement only.  No allowanee will be made for the specu- the
lative value of the land expropriated, or for the additional value of the ’e p
old site in regard to the inereased cost of erection of buildings or of 1
cost of operation. of the

ED TO BE CONVEYED
E FOR SPECULATIVE of the

Statement. InrorMATION for the vesting of land and compensation in an ::‘;,:(',

expropriation by the Crown. antas ¢
T. 8. Rogers, K.C., and T. F. Tobin, K.C., for plaintiff; H. A. on ac
Lovett, K.C., and L. A. Lovett, K.C., for defendant. |
Cassens, J.:—An information exhibited on behalf of His :'l':‘:',
Majesty the King by the Attorney-General of Canada to have new s
it declared that certain lands referred to in the information are 1
vested in His Majesty, and to have the compensation therefor case,
ascertained. regal
The properties in question comprise a parcel of land in the cons
City of Halifax upon which were erected the gas plant and electric 1
light plant, and also a portion of the Halifax Tramway Co.'s §
plant. The tramway organization operates the gas plant and for t
supplies gas to the City of Halifax; they also operate the electric oentn
" ; o a2 busin
tramway and the electric light company, and furnish electric light
to the people of Halifax.
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At the trial counsel for the plaintiff and defendants Kindly
offered to furnish a statement shewing the dimensions in square
feet of the property expropriated, also of the property owned by the
defendants and utilized for the purposes of their new plant—also
the property purchased by the Crown on the west side of Water
8t. to be conveyed to the defendants, and also of the land part of
which was known as the government wharf property and con-
veyed to the defendants.

Owing to the terrible disaster which occurred in Halifax there
was delay in furnishing this memorandum which was received by
the registrar on February 4, 1918.

I may add that my reasons for judgment were prepared long
prior to the Halifax catastrophe and I have not been influenced
in any way by what oceurred since.

The Crown by the information tendered to the defendants the
sum of $364,923. The details of this tender are set out in par. 7
of the information.

The defendants by their statement of defence elaim the sum of
$001,812.84.

The particulars of their claim are set out in the defence. In
the particulars, s. “K."” sets out:—

The property expropriated has for some 75 years been utilized as the site
of the gas works, and from its character, size and location has special adapta-
tion to the conduct of the defendant’s undertaking of supplying gas to the
citizens of Halifax. By reason of the long user, above mentioned, the defend-
ants are not subject to injunction or damage suits by adjoining proprictors
on account of the emission of fumes or noxious gases incident to the earrying
on of the undertaking, but under the laws of the Provinee of Nova Scotia, as
interpreted by its Supreme Court, the defendants are liable to be enjoined at
the suit of neighbouring proprietors, if they conduct these operations on a
new site,

This elaim need not be considered, as on the argument of the
ase, H. A. Lovett stated that they had come to an arrangement in
regard to this claim, and it was unnecessary for the court to
consider it.

The defendants set out the following:—

So far as the defendants are aware at the present time it will be impossible
for the defendants to secure another site in a loeation sufficiently near the
centre of the city to enable the undertaking to be successfully carried on as a
business enterprise, except on payment of very large sums to neighbouring

1340 p.L.R.
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proprietors for the conveyance of their properties, or for prospective damage wag

= to their properties stor
Ex. C. v - . . . :
The defendants are willing to co-operate with the Crown in the selection puri

Tue King  of a new site, but elaim that they are entitled to be indemnified by the Crown oxid
against loss and damage to their business by reason of the plant being located forn

on such new site, tol

The expropriation plan was registered on February 13, 1913, ors

The representatives of the Crown and of the defendant company (l'
COS

acted together in a friendly manner in endeavouring to procure faac
new premises for the defendants in lieu of the premises expropriated new

by the C‘rown, and eventually the new site upon which the present add
new

plant is erected was procured. inel
In order to reinstate the defendants, it was eventually agreed blav

between the representatives of the Crown on the one part, and the exp
stru

sub

representatives of the company on the other part, that the com-
pany should utilize the property owned by them not expropriated,
and that the Crown with the object of reinstating the defendants ha
upon lands sufficient for the operation of their business should ::l'::
convey to the company a certain piece of land the property of the

Crown forming part of what is known as the old lumber yard in
the City of Halifax, and should also procure a further piece of land
on the west side of Water Street, these two parcels of land being Ex
contiguous to the lands of the company’not expropriated, the Th
three parcels containing the square feet shewn in the memorandum

annexed. 19(
The information was filed on March 29, 1915, and the statement cot
in defence on July 14, 1915.
On August 14, 1917, and shortly previous to the trial, an Fa

agreement was arrived at, as follows:— by
1. It is agreed between the parties that all items of compensation at issue ..}.
in this action are settled as follows, subjeet only to determination by the court tin
of the matters provided for in pars. 3 and 4 hereof, and that His Majesty the et
King shall pay to the defendant, the Halifax Eleetric Tramway Co., Ltd., the Tr
following sums, viz.: (a) As the value of all the buildings upon the lands the
described in par. 3, sub-ss. 4, 5, 6, 7, 8, 9, 10, 11a, 11b of the information the an
sum of $17,500; (b) As the value of the ear barn, storage shed and buildings Lt
upon the lands deseribed in par. 3, sub-s. 12, of the information the sum of ap
$20,000; (¢) As the value of the gas plant, consisting of coal and coke handling
plant, retort benches, carburreted water gas set, scrubber, condenser, gas ElL
blowers, annular condenser, exhausters, tar extractor. washer, scrubber, con
purifiers, oil tanks, stationmeters, pipes and valves in yard, steam and feed
pipe, ete., described in par. 4, sub-s. “A,"" of the information, the sum of for
$152,460; (d) For the-cost of removal of auxiliary machinery, the sum of $500; i
(e) As the value of the gas plant buildings, consisting of meter repair shop,
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wagon shed and storecoom, blacksmith shop, oxide shed, boat house, coal
store, drip and valve houses attached to large and small holders, retort house,
purifying house, exhaust and scrubber house, condenser house, meter house,
oxide building, chimney and fences, deseribed in par. 4, sub-s. “B,” of the in-
formation, the sum of $82,145; (f) For expropriation of tracks, Pleasant St.
to Point Pleasant Park, the track extending south from Morris 8t. to car barn
or storage shed, including tracks in shed and yard, deseribed in par. 4, sub-s
“C," of the information, the sum of $23,605; (g) As compensaton for increased
cost of operation of new tracks, the sum of 87,750; (k) For cost of increased
track and overhead construetion, the sum of $13,835; (/) For cost of conoecting
new gas plant with gas main, not included in tender, 86 . (j) For cost of
additional expenses to tram company in earting coal pending completion of
new premises, not included in tender, $1,500; (k) For gas plant machinery, not
included in tender, consisting of that part of the boat house equipment,
blacksmith shop and testirg laboratory not removed by defendant and
expense in removing part taken away $2,500; (/) The value of the wharf
structure on the lands and lands covered with water, deseribed in par. 3,
sub-ss. 1 and 2b, of the information 85,000; Total $335,752.25.

2. The defendant, the Halifax Electric Tramway Co., Ltd., admits
having received from His Majesty the King the sum of $250,000 on account of
compensation payable herein, as follows, viz.: On December 21, 1915, the
sum of $100,000; On March 15, 1916, the sum of $50,000; On May 31, 1916,
the sum of $50,000; On November 28, 1916, the sum of 850,000; Total

250,000,

3. The following matters referred to in the information are to be tried
and the amount of compensation to be paid by the Crown determined by the
Exchequer Court, subject to the rights of appeal by ecither party, viz.: (a)
The value of ‘all the lands and lands covered with water of the defendant
(exclusive of buildings and fixtures and of the wharf structure) expropriated
by the plaintiff under the provisions of the Expropriation Act, . 143, R.8.C.
1966. (b) The compensation indemnity and relief, if any is allowed by the
court, to which the defendant may be entitled under par. 2, sub-par. “K,”
of the defence herein. 4. (1) The parties also agree that the value to the de-
fendant of the lands on the west side of Lower Water St. and south side of
Fawson St, in the City of Halifax, described in a certain undertaking given
by His Majesty to the defendant, the Halifax Eleetrie Tramway Co., Ltd.,
on December 22, 1916, whereby His Majesty undertook within a reasonable
time after the questions at issue herein are finally determined to convey or
cause to be conveyed the said lands to the said defendant, the Halifax Electrie
Tramway Co., Ltd., shall be determined and disposed of in this action, and that
the amount for which His Majesty is to receive eredit by reason of providing
and conveying said lands to the defendant, the Halifax Electric Tramway Co.,
Ltd., is to be finally settled and determined herein, subject to the rights of
appeal by either party. Proceedings to be amended accordingly. (2) Nothing
herein contained shall prejudice any claim which the defendant, the Halifax
Electric Tramway Co., Ltd., may have for compensation for the value and
cost of demolition of the two ear barns on the east side of Water St., property
of defendant, to enable the said defendant to use land offered by government
for its gas plant, which claim for compensation, if any, is also to be adjudged
in this action.
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Sub-s. “B” of par. 3 of the agreement need not be considered,

as it refers to the defence, as previously indicated, withdrawn
from my consideration. I think the agreement in question shews
an extremely liberal offer on the part of the Crown. It is practieal-

ly recouping the defendants the full value of the plant, and also
compensating them; and paying them other sums, such, for
instance, as compensation for increased cost of operation of the
new tracks, the cost of increased track and overhead construction,
ete,

The effect of this agreement is that all matters in controversy
between the parties have been agreed upon, with the exception
of clause 3 of the agreement, namely, the value of all the lands and
lands covered with water of the defendants exclusively of buildings
and fixtures.

And secondly, what is covered by el. 4 of the agreement, that
is the value to the defendants of the lands procured by the Crown
and agreed to be conveyed to the defendants, to which I have
referred.

It will be noticed that there is a difference in regard to the
basis for ascertaining the value of the lands which have been
expropriated, and the basis upon which the lands procured by the
Crown and conveyed to the defendants. In the former case the
value of the lands expropriated is to be ascertained, and it has
been pressed with force by counsel for the defendant that that
value is the value to the defendants to be ascertained according
to the principles settled by such cases as Corrie v. MacDermott,
[1914] A.C. 1056; Cedars Rapids v. Lacoste, 16 D.L.R. 168, [1914]
A.C. 569; Pastoral Finance v. The Minister, [1914] A.C. 1083;
Lake Erie v. Schooley, 30 D.L.R. 289, 53 Can. 8.C.R. 416; and I
may refer to a very important case not reported in the regular
reports, but to be found reported in full in Hudson on Com-
pensation (1905), Metropolitan & Distriet Railway Co. v. Burrow.

Later on when 1 discuss the value of the lands expropriated
I will deal with this contention of the defendants.

In ascertaining the value of the lands agreed to be conveyed
to the defendants by the Crown the value to be ascertained is not
the value to the grantors, but it is the value to the company.
For instance, a portion of these lands was at the time the Crown
procured them covered with buildings. These buildings were
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of no value to the defendants. They necessarily had to be torn
down, and the only offset the Crown is entitled to would be an
offset for the value to these defendants for the purposes of their
new works. I will have to give my views later on when dealing
with the value of these lands.

The Crown, it will be noticed by the agreement which I have
cited in full, has at various times advanced sums of money to the
defendants, amounting in all to the sum of $250,000.

The defendant taking advantage of the large sums of money

agreed to be paid by the Crown, set to work to rebuild their plant,
and with a much larger and more efficient plant upon the new
site, the Crown in the meantime allowing them to remain in
occupation of their old premises so as not to have their business
interfered with.

In the report of the president and directors of the Halifax
Electric Tramway Co., Limited, for the year ending December
31, 1915, the directors report as follows:—

Considerable sums have been expended during the year on capital account
in order that the company would be in u position to meet the growing demand
upon its services, The principal items of expenditure under this heading are
new cars, and electrical equipments for the same, extensions of eleetrie lighting
system, gas mains, and additions to repair shop building. Work has heen
started on the construction of the new gas plant to replace the old plant which
has been expropriated by the Dominion government.  Upon the completion

of this work the company will have the most modern and economical plant
obtainable.

An analysis of the schedules shewing the increased earnings
from years 1904 to 1915, shews a steady inerease in the volume of
their business. The report for the year 1916 might also be referred
to as shewing an inerease in the business for the year 1916 over that
of 1915, and no disruption of their business caused by the movement
to the new premises.

The first question that 1 am called upon to determine is the
market value of the lands expropriated by the Crown. [ will
deal subsequently with the claim put forward on behalf of the
defendants’ counsel for the added value, nanely, the special value
to the defendants over and above the market value by reason of the
lands expropriated having a greater value to the defendants than
the lands upon which they have been reinstated.

The only evidence called on behalf of the defendants was the
evidence of Henry Roper. He is called not as an expert in land
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values. At the opening of his evidence, Mr. Lovett states as
follows:—

I am examining Roper, my Lord, as to the estimates on the buildings.
Perhaps his qualifications will be admitted?”’ Counsel for the Crown stated
“Certainly.”

If it were necessary to qualify Roper as an expert on land
values, no evidence of his qualification as such has been given.

During the progress of his evidence, having testified to the
value of the buildings, he is asked as follows:—

Q. Assuming that those building were on that property (referring to the
property expropriated) with no machinery in them, and with no business
carried on there, with no equipment in them, what would you say would be the
fair market value in 1913 of that property? A. As a water site property?
Q. Yes. A. Including the wharf? Q. The whole of the land, land covered
with water, wharves, and buildings empty? A. Including the wharves?
Q. Yes. A. 75 cents a foot. Q. Including the buildings as well, without any
equipment in them? A. I would say the land was worth about 75 cents per
foot, and those buildings $60,000.

I called Mr. Lovett’s attention in the following way:—

His Lorpsuir:—Supposing before it comes to a conclusion that the market
value is the only thing that is open in regard to your lands, I don’t think you
gave any evidence in regard to that.

Mr. Lovett:—Our evidence is in, as far as we intend to give any evidence
in that respect,

Dealing with the market value of the lands expropriated apart
from the special claim put forward on the part of the defendants,
1 am of opinion that the values placed upon it by Clark and his
associates is the full value, and also a very liberal value.

Mr. Clark places a value on a portion of the lands of 50 cents
per sq. ft. for the land, and 30 cents per sq. ft. for that portion
covered with water.

Mr. Lovett apparently was himself impressed with the liberality
of his valuation, as when I mentioned it, the following will he
found reported in the evidence: (His Lordship is referring to
Clark.)

His Lorpsuir:—His whole evidence is given as to the value of the land.
The 50 and the 30 are for the land without the buildings.

Mpr. Lovett:—A good market price, my Lord.

His Lorpsuir:—That is what the Crown offered?

Mpr. Lovett:—Yes, my Lord.

The property referred to in the evidence is immediately
adjoining the property that was in question before the court
in the case of The King v. Wilson, 22 D.L.R. 585, 15 Can. Ex. 283,
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These values were allowed in that particular case, and on appeal
to the Supreme Court of Canada this case was affirmed.

I think Clark and his associates have, as 1 have stated, made a
liberal offer. The perusal of his evidence would indicate that he
and his associates valued the land as if there was a business being
carried on upon it.  As to the value of the other lands expropriated,
1 accept Clark’s valuation, and will deal later with any special
claim.

If the sum allowed by Clark and his associates, namely, $73,271,
as shewn by the attached memorandum, is allowed, I think that
would compensate the defendants amply for the value of the
lands expropriated based upon market value.

The next question arises as to the value to the defendants of
the lands agreed to be conveyed to the defendants.  The agreement
in question reads:—
that the value to the defendants . . . shall be determined and disposed
of in this action, and that the amount for which His Majesty is to receive
credit by reason of providing and conveying said lands to the defendants is
to be finally settled and determined herein, ete.

I will deal first with the lands on the west side of Water St.
These lands embrace an area of 39,180 sq. ft., and upon them were
erected buildings. Clark, in his evidence, states that he paid for
these lands the sum of $65,750 for the whole block. He stated,
however, that the government were held up and that the fair
market value for these particular lands would be $45,000. That
includes all the property on the west side of Water St. He is
asked by Mr. Rogers, counsel for the Crown:

Q. Making due allowanee for the value of the buildings, in accordance
with your opinion and judgment, what would the value of the land be? A
1 valued the buildings at about $25,000.

Q. What would the square foot value of the land be without the buildings?
A. About 50 eents, roughly speaking.

His Lorpsuie:—About $20,0007 A, About $20,000 for 39,180 feet of
land.

Mr. Rogers:—On the basis of $45,000? ~ On the basis of $45,000.

This land was being acquired by the defendants for the pur-
pose of reinstatement; and as I have pointed out they are to he
charged with the value of the land to them. It is manifest that
the buildings were of no use and would have to be demolished.

I think, therefore, that under the terms of the agreement set
out, which is a reinstatement agreement, the Crown should at the
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outside receive eredit for the value of the land at the sum of $20,000,
less, however, certain deductions that will have to be made on
account of placing the land in shape for the purposes of the de-
fendants’ business. There is not much contest in regard to these
items:—

Net cost of demolishing old buildings, excavating to street level and
filling in cellars, $8,268.03; The retaining wall on Morris St., which would appear
to be essential, $637.58; Cost of completion, cutting off slope and grading portion
of street level, £2,500; Demolishing remaining building, $75; Estimated cost of
retaining wall on west boundary corner-lot and protecting adjoining building,
$2,206=$13,686.61.

I do not think the estimated cost of retaining wall along the
west boundary of the property should be allowed. This wall is
not built and most likely never will be built.

The above items amount to $13,686.61. I think on the evi-
dence it is shewn that this expenditure is required in order to place
the defendants in the same position in regard to the lands as they
were before the expropriation.

It would leave to the Crown an offset in respect to this property
of only the sum of $6,313.39, a very small amount compared to the
$65,000 paid for this particular piece of land.

The area of the land agreed to be conveyed by the Crown and
forming part of the old lumber yard is as stated, 37,900 sq. ft.—
land 20,100 sq. ft. and land covered by water 17,800 sq. ft.  This
land is valued by Clark at the sum of $15,390, viz., 50 cents a
sq. ft. for land and 30 cents per sq. ft. for land covered by water.
From this amount there should be deducted:—1. Cost of removal
of cable huts, $100; (2) Expense caused by retention of cables
and cable huts while work was going on, $500; Expense caused by
removal of store-house and contents after original location was
fixed by government engineer, $200; (3) Excavation grading to
level of street and filling in lower portion to water front level,
$2,362.48; (4) Construction of concrete retaining wall across
centre of car barn and op property between car barn and gas
works to separate high and low levels, $3,328; (5) Piling work for car
barn, $2,037.75; (6) Constructing coffer-dam, $1,160; Excavating
to rock foundation and building reinforced concrete foundation
wall, $2,064; (7) Concrete piers built for ear barn column supports,
$1,060; (8) Cost of excess amount of concrete used in car barn
wall foundation due to physical defects of site, details drawing
134C, $1,536=$14,348.23
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Rogers, counsel for the Crown, stated that with reference to the
items in ex. 16, on p. 7 of the evidence, numbered 1 to 8, aggre-
gating $14,348.23, as to expenditures with reference to the lumber
vard property, the Crown is satisfied that the estimates made in
respect thereof are not excessive.

This would leave an offset of $14.348.23 which, dedueted from
the value of the lands, would leave the sum of S1,041.77. De-
ducting these two items of $6,313.39 and $1,041.77, in all $7,355.16,
from the value of the lands expropriated, 873,271, there would be
due the defendants the sum of $65,915.84 for the lands.

I come now to deal with the claims put forward by counsel
for the defendants.,  Apparently they are not satisfied with the
liberal treatment accorded to them by the representatives of the
Crown—having got =0 much they desire to get more. They
allege that the lands expropriated are better adapted for the
erection of their new plant and that a saving of over $100,000
would be gained had they erected their plant on their property
expropriated instead of on the new site.

A further ground is put forward on the part of the defendants
that the cost of operation of the business of the company on the
new site as compared with what the cost would be had the new
plant Leen ereeted on the old premises would amount to 7,900
a year, and they ask that this amount should be capitalized and a
further sum in the neighbourhood of $160,000 be added to their
claim,  This wethod of arriving at the sums is dangerously in
line with the n ethed condemned in the ease of the Pastoral Firance
v. The Mivister, [1914] A.C'. 1083; and the Lake Erie & Northern
R. Co. v. Schooley, 53 Can. 8.C.R. 416, 30 D.L.R. 289.

Both of these clains, namely, the elaim for the alleged addition-
al value of the old site as con pared with the new site, in regard to
the inereased cost of the ereetions and also the increased cost of
operation, is to my mind of a very imaginative character.

Mr. Malison is the managing director of the tram company
and gives evidence. It would appear that the business was
stopped on the old site in April, 1917. His evidence in chief
shews what took place between himself and Gutelius,  The
defendants were to get from the Crown, lands sufficiently wide to
serve the purposes of the company.

Portions of his evidence explain the situation and capacity of

193
CAN.

*x. C.

Tue Kina

Havirax
Erec.

Tramway

Co.

Cussels, J




Ex, Ct

Tue Kine
v
Havirax
ELec.
TrAMWAY
Co.

Cassels, J.

DominioN Law REePoRTs. [40 D.L.R.

the plant, ete., on the new premises as compared with the old
premises, It must also be borne in mind that the Crown has paid
the full value of the old plant, which has been in steady use a long
number of years and that by the assistance of the Crown they have
what is an up-to-date plant. Necessarily a considerable sum of
money would have to be advanced by the company for the pur-
pose of obtaining a much better result from the new plant on the
present site than of a plant similar to that situate on the old pro-
perty.

A considerable amount of evidence was given in regard to the
probable future of Halifax. One prominent witness seemed to
figure on a growth to a population of 150,000. It has been a city
for a great number of years with the present population of under
50,000, and I think it would strain the credulity of a judge to
figure on any basis of this character. If such an event did oceur,
there is no trouble in building another gas holder, the site for which
was marked out on the plan of the property west of Water St.,
and there will be no difficulty in doubling the capacity of each of
these gas holders—and there will be ample for the supply for a
community even far in excess of what these imaginative gentlemen
look forward to. So with regard to car barns. There is ample
room for any addition,—and if the population of Halifax ever did
increase to a very large extent, it will be proper practice, as ad-
mitted by Malison on his re-examination, towards the end of the
evidence, to place car barns in different portions of the city, a
practice in vogue in all other cities.

In the case of Corrie v. MacDermott, [1914] A.C. 1056, which I
have referred fo, the defendants desived to construe the words
“the value of the land to them™ as if they read the unrestricted
value—and their Lordships held that was the incorrect way of

viewing the case, and that they were only entitled to the value of
their interest in the lands, and there is language in that case
which would indicate that an agreement should be construed

by reference to the law governing ordinary cases of expropriation.
I think the case before me is of an entirely different character.
It seems to me to allow any such claim as put forward on the part
of the defendants would Le doing violence to the whole intention
of the parties. I think they have entered into an agreement which
provided for a complete reinstatement of the defendants, and

— - am
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having regard to all the circumstances of the case this is the view
that I entertain.

There will be judgment for the defendants for the sum of
£401,668.09, from which will be deducted the sums referred to in
the agreement advanced by the Crown. The defendants have
had occupation of their former premises, and have been carrying
on, as I have stated, their business as usual until April of 1917.
They should be allowed interest on the balance of £151,668.09
from that time until judgment. The defendants are entitled to
their costs of the action. Judgment accordingly.

COX v. COX.
Alberta Supreme Court, Hyndman, J., May 7, 1918.
Domicin (§ 1—1)—CoNFLICT OF LAWS—FOREIGN DIVORCE—FRAUD—N 0 BONA
FIDE DOMICIL—RECOGNITION IN CANADA,

An absolute decree of divoree granted by a foreign court, confessedly
obtained on an untrue statement of facts, and for a eause not recognised
by Canadian law, to one who had at the time no bona fide domicile in the
foreign state, is not effectual in Canada.

Action for a declaratory judgment that the marriage contract
entered into between plaintiff and defendant was null and void.
Judgment for plaintiff.

H. W. Maclean, for plaintiff; R. C. Burns, for defendant.

Hy~xpman, J.:—The material facts of the case are, that the
parties hereto went through a form of ceremony of marriage on
June 9, 1915, before the Rev. J. F. Hunter, a clergyman at Blair-
more, Alberta, the defendant giving her name at the time of such
ceremony as Frances Ethel Bell.

The defendant was born in England and is 39 years of age. In
the year 1897 she was lawfully married to one Herbert Edwin Bell,
in London, England, England being the home of both parties,

In 1903, Bell and the defendant, as man and wife, immigrated
to the Province of Saskatchewan and lived together there until
the year 1906. In the month of March of that year a disagreement
arose between them and Bell left his wife, went to England, and
later on to Minneapolis, in the State of Minnesota, U.S.A., and
afterwards returned to Canada, and for a time, at least, resided
in the City of Calgary, and has never since cohabited with the
defendant, and since the year 1906, when Bell left the defendant,
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she has not resided at any time in the State of Minnesota or any
other part of the United States, but has resided only in various
parts of Alberta and Saskatchewan. There is no evidence of the
exact length of time which Bell spent in England, Minnesota or
Canada since their separation, and it is impossible on the evidence
to say whether or not the State of Minnesota was for any length of
time his bond fide domicile. The only evidence that Bell estab-
lished his domicile in Minnesota, in addition to the allegations in
the divoree proceedings themselves, was a letter from him, dated
at Minneapolis, to his infant daughter, but I do not regard this
letter as at all sufficiently establishing a change of domicile from
Canada or England to Minneapolis.

On December 19, 1908, said Bell caused to be issued a complaint
out of the District Court, 4th Judicial District, County of Henne-
pin, State of Minnesota, against the defendant praying for a
divoree and alleging amongst other things:—1. That plaintiff and
defendant intermarried at London, England, October 6, 1897,
which said marriage has not been dissolved. 2. That plaintiff
now does and for more than 1 year last past has resided in the
County of Hennepin and the State of Minnesota. 3. That the
plaintiff is 31 years of age and the defendant is 31 years of age.
4. That there is one child living, Myrtle Ethel, aged 9, the issue
of said marriage. 5. That ever since said marriage plaintiff had
demeaned himself toward said defendant as a true and faithful
husband. 6. That the defendant disregarding her duties as a wife,
on or about December 7, 1906, wilfully and without just cause
deserted plaintiff and for more than 1 year past, has been wil-
fully absent from him without a reasonable or just cause.

Wherefore plaintiff prays that he may be divoreed from said
defendant and that he have such other and further relief as to the
court shall seem just and equitable.

On June 8, 1909, the defendant filed an answer to the said
complaint as follows:—

ANSWER.

Now cones the defendant and for her answer to the complaint
herein:—Denies each and every allegation, matter and thing in the
said complaint contained except as it is hereinafter admitted or
qualified.  Admits that the plaintiff and defendant intermarried
at London, England, on October 6, 1897, and that said marriage
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has not been dissolved.  Admits that the plaintiff and defendant
are each 31 years of age. Admits that there is one child living,
Myrtle Ethel, aged nine (9) vears, the issue of said marriage.

Wherefore, defendant prays that the complaint of the plaintiff
herein be dismissed.

A trial took place at Minneapolis on April 5, 1909, of which the
defendant was duly notified, but did not appear in person nor by
attorney, and judgment was rendered granting an absolute decree
of divoree, the principal ground being *“that the defendant did, on
or before the 7th day of December, 1906, and without fault on the
part of the plaintiff, wilfully desert plaintiff, and that during all
of the time since said December Tth, 1906, defendant has heen
wilfully absent from plaintiff without reasonable or just cause.”

“As Concrusions oF Law."”

The court finds that the plaintiff is entitled to an absolute divoree from
the defendant, that the bonds of matrimony heretofore existing between the
plaintiff, Herbert Edwin Bell, and the defendant, Frances Ethel Bell, be, and
the same are, hereby dissolved; and that said parties are hereby absolutely
divoreed from each other.

Let judgment be entered accordingly.

Subsequently thereto, as above stated, on June 9, 1915, the
plaintifi and defendant went through a form of marriage before
the said Rev. J. F. Hunter. They had known each other for
about 2 months previously.  The plaintiff was aware that the
defendant had been married and was divorced in the United
States and, at the time, I am satisfied thought such divoree was
legal.

Almost immediately after the ceremony doubts arose in the

minds of the parties as to the validity of the divoree and, about
1 week afterwards, the defendant left the plaintiff and they have
never since lived together. It has been proved to my satisfaction
that, at the time of the second alleged marriage, defendant’s
husband, Bell, was living. There are then two questions for deter-
mination, namely:—(1) Whether when the second marriage was
entered into, the plaintiff and defendant had the eapacity to con-
tract marriage, that is, was the divorce relied on valid and such as
to enable the defendant to contract a valid marriage which in the
absence of such divoree she could not have done, and (2) Has the
court the jurisdiction to make a declaratory judgment to the
effect that the marriage between the parties hereto was null and
void.
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It is clear that, under the circumstances, Bell could obtain a
divorce in Canada only by Act of Parliament, and then only in case
he successfully established adultery on the part of his wife. There
would be no possibility of Bell obtaining a divoree on the ground
of desertion only in Canada, either in parliament or in any of the
provinces with courts having jurisdiction in divorce.

The courts in England have surrendered the theory once held that no
English marriage could be dissolved by a foreign divorce, (See Lolley's case
and McCarthy v. De Caiz, in note to Warrender v. Warrender (1835), 2 Cl. &
F. 488, at 567, 568) and it is now admitted that, where the parties tosuch a
marriage are bond fide domiciled in a foreign country, the tribunals of that
country have jurisdiction to pronounce divorce which will be held valid.
But they are not bound by any principle of international law to recognize us
effectual the decree of a foreign court divoreing spouses who at its date had
their domicile in England. (The King v. Woods, 7 Can. Cr. Cas. 226, at
228, 229.)

In Wilson v. Wilson (1872), L.R. 2 P. & D. 435, 442, Lord
Penzance said:—

It is both just and reasonable, therefore, that the differences of married
peopte should be adjusted in accordance with the laws of the community to
which they belong, and dealt with by the tribunals which alone can administer
those laws. An honest adherence to this principle, moreover, will preclude
the seandal which arises when a man and a woman are held to be man and
wife in one country and strangers in another.

And this view was concurred in by the Judicial Committee of the
Privy Council in LeMesurier v. LeMesurier, [1895] A.C. 517.

The principal cause assigned by Bell in his suit for divorce was
desertion by his wife. It appears to me to have been the very
reverse, The evidence establishes that Bell left (deserted) his
wife and certainly it cannot be gathered that she deserted him.

The facts in this respect are very similar to Magurn v. Magurn,
11 A.R. (Ont.) 178. Hagarty, C.J.0., at 180, says:—

The cause assigned was desertion by the wife. No such desertion as a
court could recognize had taken place. The whole proceeding was a con-
trivance of defendant to impose upon the court, a method to obtain a colour-
able release from a distasteful union. . . .

We have thus a decree for divorce confessedly obtained on an untrue
statement of facts, and for a cause not recognized by our law, urged as a bar
to enforeing the claim of a wife against her husbhand.

In the case at bar, [ am of the opinion that the husband Bell
had no bond fide domicile in the State of Minnesota, but that his
short residence there was merely for the purpose of enabling him
to take the action he did, in order to obtain a decree of divorce in
the courts of that State.
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Such being the case, it seems to me clear that the judgment
50 obtained granting him an absolute decree of divoree cannot be
regarded as effectual in this province.

The question, then, remaining for decision is whether or not
this court has jurisdiction to pronounce a declaratory judgment
to the effect that the alleged marriage in Alberta is null and void.
There is no question of course but that our provineial court has no
jurisdiction to grant a divorce or to dissolve a marriage on any
ground, that being (up to the present at any rate) regarded as ex-
clusively within the jurisdiction of the Parliament of Canada, but it
seems to me that this is not a case which should be considered as
strictly falling under the head of marriage and divoree. This court,
over and over again, indirectly at least, declares whether or not mar-
riage ceremonies are effectual, for instance in a prosecution for
bigamy. Under circumstances such as here, the court will find
whether or not a person accused of bigamy is or is not guilty.

That surely must depend on whether a certain form or ceremony
of marriage was valid or null and void.  Also, in an action where
two alleged widows claim the property of a deceased person.  In

such a case it is necessary for the court to decide which is the
rightful claimant, consequently, involving consideration and deter-
mination as to which marriage ceremony was valid.  Further-
more, our Rules of Court contemplate an action of this kind as
being within the jurisdiction of the court otherwise there is no
necessity for r. 159, which is as follows:

Notwithstanding anything contained in the next preceding two rules, no
order for final judgment of nullity of marriage shall be made whether or not
there is default in defence, until the judge is satisfied of the truth and suf-
ficieney of the facts on which the elaim for such judgment is founded.

Why should not the court do directly, what it may do indireetly?

The act of declaring a certain form or ceremony of marriage
null and void to my mind is an entirely different thing from a
judgment dissolving a marriage.  An application to dissolve a
marriage is necessarily made on the assumption that a valid
marriage had taken place, which is quite different from the case
here.

This same point was raised in the case of Hardie v. Hardie,
7 Terr. L.R. 13, the facts being practically similar. Wetmore, J.,
says:—

This is an action brought by the plaintiff against the defendant for a
judgment declaring the marriage between him and her to be null and void on

Hyndman, J
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the ground that the defendant had before such marriage been married to
another person and that such person was alive at the time of such marriage
to the plaintiff.

It is not stated in the judgment whether or not an alleged

. . - . . .
divorce was obtained fis in this case, but if I come to the con-
clusion that the divorce in question was invalid it seems to me
that the two cases ought to be considered as on the same ba
At p. 14, Wetmore, J., goes on to say:—

There is no doubt that if the facts set out by the plaintiff in his statement
of elaim are true the marringe was not merely voidable but it was null and
void from the beginning, and that being so, I am of the opinion that this
court has as much authority to declare such marriage null and void as it
would have to declare one null and void by reason of fraud or by reason of
such other absence of some essential preliminary. This judgment is not at
all at variance with the one I gave in Harris v. Harris, 3 Terr. L.R. 289, on
January 25, 1895, That judgment went on an entirely different ground,
And I do not decide that this court has jurisdiction to dissolve a valid marriage
or declare a voidable marriage void or to deeree a judicial separation. |
merely decide that it has power to make a judgment declaring a marriage void
which was void ab initio.

In my opinion, there was no valid deeree of divoree of the said
defendant Herbert Edwin Bell and their marriage contract in
London, England, is still undissolved. If such be the case, then it
follows as a matter of course that no other valid or binding marriage
can be entered into by either Bell or his wife such as can be recog-
nized in this country, and any form of ceremony of marriage the
parties might go through with would result not in a voidable
marriage, but one absolutely void ab initio.

In my opinion, this is a very different situation from one, for
instance, where the parties, though competent to marry, fail to
comply with some requirement imposed by provineial legislation,
such as age or consent of parent, or where there was fraud or

duress practised.  There, perhaps, a voidable marriage is con-
tracted and would stand until dissolved and it is quite distinguish-
able from a case such as this where one of the parties is already
married and therefore leaves nothing to be dissolved. Divorce
assumes the previous existence of a marriage status. In A. v. B.
(1868), L.R. 1 P. & D., 559, at 561, Sir J. P. Wilde says:—*“The
distinetion between ‘void’ and ‘ voidable’ is not a mere refinement,

"

In the case of
Hardie v. Hardie (supra), Wetmore, J., continues:—

As to the second point of law raised (that the plaintiff alleged the marriage
to be an illegal marriage and one prohibited and a nullity by statute and there-

but expresses a real difference in substance.
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fore no action lies whatever). . . . The contention is that beeause the
plaintifi’s statement of elaim alleges facts which if true rendered the marriage
void he cannot bring this action,

The answer to it is to be found in the statement of defence wherein the
defendant denies a most material statement of fact in the elaim, and alleges
that the person alleged to be her first hushand was not alive when the marriage
was contracted between hee and the plaintiff.  If effeet were given to such a
contention a person could never get authoritative relief from a bigamous
marriage, and if he desired to contract another marriage would have to do so
at the possible risk of being prosecuted for bigamy.

It seems to me that the reasoning of Wetmore, J., in the case
referred to is sound, and I think should be followed in this casc.

There will, therefore, be judgment for the plaintiff ax praved
for, viz., that the marriage contract between the plaintifi and the
defendant on June 9, 1915, be declared to be null and void.

I think it is a proper case in which there should be no costs,

Judgment accordingly.

CITY OF CALGARY v. CANADIAN WESTERN NATURAL GAS Co.

Supreme Court of Canada, Sir Charles Fitzpatrick, C'.J., and Davies,
Ldington, Duff and Anglin, JJ. November 28, 1917,

Muxiciean corroraTioNs (§ 11 F—174)—CGas FraNcHISES —EXCLUSIVE
GRANT—TERRITORIAL LIMIT. ) I
Agreements for supplying gas “throughout” a eity, and reguisting
the prices chargeable to the “inhabitants of the city,” are not limited
to the city as it was when the agreements were entered into, but are
applicable to all extensions of the city subsequently made; a reference
in the agreemént to the exclusive rights and privileges granted L
provision that “the city shall not grant similar privileges to any person,
firm or corporation” are not exclusive as against the city itself.
ArpeAL from the judgment of the Appellate Division of the
Supreme Court of Alberta, 33 D.L.R. .10 ALL.R. 180, reversing
in part the judgment of Ives, J., at the trial, 25 D.L.R. 807,
The respondent is the assignee of a certain agreement dated
August 14, 1905, between the appellant and one Dingman,
entered into by authority of a city by-law duly submitted to a
vote of the ratepayers, and passed by the council. At that date,
the area comprised within-the municipal boundaries of the city
appellant was approximately 1,800 acres. These boundaries were
extended from time to time by Aects of the Legislature, and, at
the date of the institution of the present action, the ecity area had
been increased to approximately 23,000 acres.  One clause of the
agreement contained the following words:—

14—40 p.L.R.
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that the exclusive right and privileges hereby granted to the said company
shall continue subject to the terms and conditions herein expressed

and the said city shallnot . . . grant to any person, firm or corporation
the right to construet or lay mains or pipes or connections on, in or through
the streets of the said ity for the supply of natural gas

The contention of the company respondent was that the
franchise, rights and privileges conferred under the agreement
extended to the new territory added since the date of the agree-
ment, and that the said franchise, rights and prineiples were
exclusive as against the city.

The trial judge found against the company respondent on both
grounds, and maintained the action of the city appellant. But
on appeal to the Appellate Division of the Supreme Court of
Alberta, the appeal was allowed in part, the court reversing the
judgment of the trial court on the first ground, and maintaining it
on the second ground. Both parties appealed to the Supreme
Court of Canada.

Lafleur, K.C., and C. J. Ford, for appellant; Sinelair, for
respondent, Canadian Western Natural Gas Co.; Anglin, K.C'.,
for respondent, The British Empire Trust Co.

Frrzeariick, C.J.:—As to the first question on which a dec-
laration is sought, viz.: whether or not the respondents’ fran-
chise, rights and privileges are limited to and do not extend he-
yond the area of the city as shewn on the plans filed in the Land
Titles Office on August 14, 1905, the judge, who tried the action,
gave judgment for the appellant, because he thought the question
precluded by the authority of the decision of the Privy Council
in City of Toronto v. Toronto Railway Co., [1907] A.C. 315. That
decision was upon the particular contract which the court was
asked to construe, and I do not think it attempted to lay down
any principle which could govern in the present case.

The agreement under consideration in that case, provided for
a right to the city to require the company to lay street railway
tracks on streets to be designated by the city. It was a question
not of a right granted to the company, but an obligation imposed
upon it. That this feature of the nature of the subject matter of
the contract in dispute was what mainly motived the judgment
of the Privy Council is clear. Beyond saying that their Lord-
ships agreed with the reasons for judgment of the majority of the
judges of the Supreme Court of Canada it was only added that
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the injustice involved in the contrary view, which would enable the corporation
to compel the railway company to extend their lines at an indefinite expense.
and for indefinite distances where the maximum fare chargeable for any dis-
tance is five eents seems to their Lordships insuperable.

I have gone through, and very carefully considered all the
cases between the corporation and the company which are referred
to in the judgment of Harvey, C.J., but I am unable to appreciate
the difficulty he finds in reconciling them.  In my opinion nothing
is gained by any attempted comparison between them.

I do not underrate the weight of Stuart J's. argument when he
SAySi—

Even without precedent or authority I should have come to the eonclusion
that Dingman did not by virtue of his original contract enter into any obliga-
tion to supply gas outside of the original limits of the city and that therefore
as a necessary corollary they acquired no right to do so by virtue of the mere
original contraet itself,

I cannot, however, agree that this is a necessary corollary.
It may be a question in view of the provision of clause 18 how
far the obligation extends but nothing is to be gained by a con-
sideration of that here.

I think the grant in this case is of a right within the limits
of the city as now determined.

As regards the second question, whether or not the franchise,
rights and privileges granted to the defendant are exclusive as
against the plaintiff, I was at first disposed to agree with the view
taken by the majority of the judges in the Appellate Division,
that they were not exclusive. But whilst T fully appreciate the
force of the contention that the city has in terms only debarred
itself from granting similar rights to any other person, firm or
corporation than the defendant, I think we must again look to the
whole of the contract for the purpose of ascertaining the extent
of the rights thereby granted. It seems to me that, considering
the circumstances in which the contract was entered into, and the
whole tenor of the clauses referring to the execlusive rights, in-
tended to be granted to the company, it is impossible to suppose

that either party contemplated the reservation to the city of a
right of entering into competition with the company whilst under-
taking to grant to it an exclusive privilege as against all others.
The competition by the eity might well be more powerful and
injurious to the rights of the company than that of any private
cominercial body. On this point, therefore, T agree with the
conclusion of Beck, J., in the Appellate Division.
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The appeal should be dismissed and the cross-appeal should be
allowed to the extent that it asks that the judgment appealed from
should be varied in so far as it affirms the judgment of Ives, J.,
that the provisions of the statute of the Province of Alberta,
being ¢. 64 of 1911-12, and the by-laws and agreements therein
referred to, do not exclude the plaintiff from itself exercising within
the area included in the City of Calgary on the said August 14,
1905, rights, powers and privileges similar to those by the pro-
visions of the said statute, by-laws and agreements vested in the
said defendants, by reversing the said judgment, and the judg-
ment of Ives, J., to the extent aforesaid.

Davies, J. (dissenting) :—The defendant respondent company
is the assignee of an agreement made between the City of Calgary
and one Dingman, under the authority of a by-law duly passed and
approved by the ratepayers, dated August 14, 1905. This action
was brought by the city to obtain declarations: First, that the
rights and privileges granted by the eity under this Dingman
agreement did not extend to the several extensions of the city
boundaries which were made after the agreement was entered
into, but was confined to the area of the city within the municipal
boundaries at the date the agreement was entered into, and,
secondly, that such rights and privileges were not exclusive as
against the city itself but only as against grantees of the city.

The trial judge decided both points in favour of the city.

From his judgment an appeal was taken to the Supreme Court
of Alberta, which reversed the decision of the trial judge on the
first question, and held that the franchise (so called), granted to
Dingman by the agreement of 1905, was not limited to the area
of the City of Calgary as it existed at the date of the agreement,
but extended to and covered the various extensions of the city's
boundaries which were subsequently made. The appeal court
confirmed the trial judge’s finding as to the exclusive character of
the franchise, and as to this there is a cross-appeal.

Two of the judges of the Appellate Division, Stuart and Scott,
JJ., based their judgment that the Dingman franchise must be
held to extend to the extensions of the city’s area solely upon the
construction placed by them upon an agreement made in January,
1911, between the city and the Calgary Natural Gas Co., Ding-
man's assignee, permitting the gas company to charge a higher
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price for the gas they supplied than that fixed by the Dingman
agreement.

These judges were of the opinion that certain words and phrases
of that agreement refer to the city in a “territorial sense” and
must be held to be so used with refeience to the then existing
conditions, at a time when the various extensions of the city's
area had been made. Stuart, J., says:—

Upon this narrow ground, as 1 have said with some hesitation on account
of the extreme narrowness of it, I think the first question should be answered
in favour of the defendant (33 D.L.R., at 408).

I mention this because I am quite in accord with the general
reasoning of Stuart, J., as to the construetion of the Dingman
agreement when entered into in 1905, and the effeet of the subse-
quent conduct and action of the officials of the eity upon that
agreement.

I am of opinion that the Dingman agreement of 1905, when
entered into by the parties, had reference solely to the territorial
area of the city as it then existed and that it was not then contem-
plated by either party to it that it should extend to and cover any
extensions of that territorial area which might subsequently be
made. I do not think the language of the agreement was am-
biguous. The City of Calgary at the time that agreement was
made had clearly defined territorial limits which must be held to
have been known to all parties to the agreement.

I am also of the opinion that the subsequent action and con-

duet of the city officials cannot be held to have enlarged or ex-

tended the scope of such an agreement granting a franchise over
the streets of the eity, or bind the corporation on any ground of
estoppel or acquiescence to such enlargement or extension.

I was a party to the judgment of this court in the appeal of
Toronto Railway Co. v. City of Toronto, 37 Can. S.C.R. 430, in
which appeal we decided that the right to determine, decide upon
and direct the establishment of new lines of tracks and tramway
service in the manner therein preseribed applied only within the
territorial limit of the city as constituted at the date of the con-
tract.

In that case there had been an agreement of sale and purchase
between the Toronto City Corporation and the Toronto Railway
Co., confirmed by an Act of the Ontario Legislature, under which
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the railway company acquired not merely the material of the
railway undertaking in suit, but also, as was clearly provided, the
exclusive right “to operate surface street railways in the City of
Toronto™ in the fullest possible way within the period of the agree-
ment.  Onappeal to the Judicial Committee of the Privy Council,
that learned Board held that on its true construction territorial
additions to the city made during the term of the agreement were
not within its scope.

In delivering the judgment of their Lordships, Lord Collins
says, [1907] A.C., at p. 320.

The reasons given in the judgments of Sedgewick and Idington, JJ., with
whom Davies, J., concurred, seem to their Lordships so full and satisfactory
as to make it unnecessary to say more than that they adopt and agree with
them. The injustice involved in the contrary view, which would enable the
corporation to compel the railway company to extend their lines at an in-
definite expense, and for indefinite distances, where the maximum fare
chargeable for any distance is 5 cents, seems to their Lordships insuperable,
Their Lordships are of opinion, therefore, that on this point the corporation

fails.

I confess myself quite unable to discover any difference in
principle between that case and the present appeal.

It does seem to me that if parties seek for and obtain from a
city corporation an exclusive franchise, right and privilege for
many years over the streets of the city, and the granting of which
franchise depends upon a majority vote of the municipal voters
being first obtained, such franchise will not be construed as ex-
tending to territorial additions to the city made during the term
of the franchise, even assuming the power of the eity to make any
such agreement with such possible extensions unless there are
either express words shewing an intention that the franchise
granted shall be so extended or other language used from which
such an intention must fairly and reasonably be drawn.

Their Lordships in the quotation I have above made from their
reasons for judgment in the Toronto Corporation v. Toronto
Railway, supra, approving of the judgment of this court for the
reasons given by it, point out that the holding of a contrary
view to the one they gave effect to in that case involved an in
justice to the railway company.

And =0 in the case before us, the construction of the Dingman
franchise agreement contended for by the respondents might have
resulted in grievous injustice to Dingman and his assignee.
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We must put ourselves in the place of the parties at the time the
agreement was entered into, and construe the agreement in the
light of the facts and circumstances then known or ascertained by
both parties. If the agreement is construed to cover extensions
of the city then the benefits to and obligations of both parties
must be reciprocally so extended.

It must be remembered that when the Dingman agreement was
entered into the discovery of natural gas in enormous quantities
such as was subsequently discovered had not been made.

The whole franchise to be granted is predicted in par. 4 of the
agreement upon the finding by Dingman within a fixed period
“of a sufficient and paying supply of natural gas which can be
utilized in the said city.”

The “said city " there referred to is no doubt the Calgary of
that day covering an area of 1,800 acres with a population of about
12,500, as compared with its subsequent extension and enlarge-
ment to approximately 25,000 acres with a population of some
80,000 or 90,000.

What if Dingman, within the term fixed, had found a sufficient
supply of gas for the city, as it was in area and population when
he entered into his agreement, and had gone on under his franchise
rights incurring large expenditures to carry out his contract?
Could he with each rapid extension of the area and population of
the city have been forced to supply gas to these extended areas,
or, the quantity discovered not being sufficient, forfeit his charter
or pay damages?

It seems hardly conceivable that, in the light of the knowledge
then possessed, he so intended to bind hinself or the eity to bind
itself with respect to further possible extensions of the area and
population of the city. The obligations of the parties under the
Dingman contract must be construed as mutual and reciproeal,
and cannot be extended as far as one is concerned and confined
as regards the other party.

The words in question, “the City of Calgary,” were not
ambiguous at the time the Dingman agreement was entered into,
On the contrary, they, at that time, had a clear, definite, well
understood meaning and only one.  Subsequently, changes in
the territorial area by the addition of new territory may have creat-

ed conditions which, if they were to control in the construction of
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the agreement, might make the words ambiguous. But, in my
judgment, these words must be construed and interpreted as
they would have been the day after the agreement was entered
into had any dispute as to their meaning then arisen. Wallis
v. Pratt, [1911] A.C. 394; North Eastern R. Co. v. Hastings, [1900]
A.C. 260,

If 1 am right in my construction of the agreement when made,
then the question arises whether any subsequent action of the
city or its officials operated to create such extension.

The agreement of January, 1911, on the language of which two
of the judges of the Appellate Division held that the franchise
agreement had been extended to the enlarged territorial area of
the city, had for its sole object and purpose as recited in its pre-
amble the change in the limitation on the price to be charged for
gas supplied from not exceeding 25 cents per 1,000 feet for domestic
purposes to 35 cents and from not exceeding 15 cents for power
purposes to 20 cents. It was made in response to an application
on behalf of Dingman for the increased price on the ground of
increased costs incurred and to be incurred by him in his search

for gas at further points from the city than any contemplated
when he entered into the agreement and agreed to the maximum
prices he could charge for the gas.

I am quite unable to understand how such an agreement as
this, having one only object, namely, a change in the price charge-
able for the gas supplied provided for in the original agreement of
1905, could be construed as operating to effect such an important
and radical change as the extension of the latter agreement to
areas and populations it did not originally extend to or con-
template. I not only think it, as called by the judge who de-
pended upon it, a “narrow ground,” but, with great respect, an
unsafe and untenable one.  No reference whatever is made to the
area covered by the agreement, or to any extension of that area.

I have read with great care the several by-laws passed by the
city after the agreement of August 14, 1905, was entered into, and
which are relied upon together with other official or quasi official
acts and conduct as operating to create an extension of the terri-
torial area covered by the original scope of that agreement, but
find myself unable to reach a conclusion that, taken together,
they had that effect.
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in such material ways as it is contended this agreement has

[ the The ratepayers of the city approved of the by-law ratifying — Daviess
the original agreement, but there never was any by-law enacted,

1 two enlarging or extending the territorial arca covered or any vote

chise submitted to the ratepayers for that object.

ea of After the agreement of 1905 was completed, there were many

pre- by-laws passed having reference to that agreement and altering

d for and extending its minor terms.  By-law 646 extended the time

estic within which active drilling operations might commence to
ower May 21, 1906. By-law 863 extended the time within which the
ition company might demonstrate the character of gas fields contiguous
ul of to Calgary until August 14, 1910, and continued the exclusive
arch term of the agreement for 15 years from August, 1905. By-law
ated 1097 authorized further extended development works for six years
num from August 14, 1910, but confirmed and continued the agreement
in other respects.  By-law 1114, which I have already commented
1t as upon, permitted an increased price for gas to be charged.  By-law
wrge- 1212 gave the city’s assent to certain assignments of the Dingman
nt of franchise and agreement.
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None of these by-laws, in my opinion, affect the question of the
territorial area over which the agreement extended, or attempted
to enlarge or extend that area, and the question whether the or-
iginal agreement extended to new territory added from tine to
time must depend upon the construction given to its language.
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I have already expresscd my opinion on that point to the effect
that the agreement does not so extend, and I am of the opinion

that the by-laws passed, the letters written by the mayor and the
controllers, and the action taken by the engineer and other officers
of the city, cannot alone or collectively operate to ereate that ex-
tension.
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franchise granted, and that it was quite incompetent for city
officials or employees by negligence, laches, or personal acts and
conduet to change the construction which the franchise agreement
originally bore or to extend that franchise over a larger territorial
area than it originally covered, by any negligent administration
of the affairs of the city. I am unable to find any evidence that
any plans as required by . 5 of the agreement were ever furnished
to or approved of by the city council with respect to these enlarged
areas or that any action was ever taken by the council with respect
to the extension of the operations under the franchise agreement
into the new or added territory.

No plans seem to have been officially fyled with the clerk of the
council, but certain plans (two) were left, it was stated by counsel,
with the city commissioners and engineer. None, however, were
approved by the council shewing that the company contemplated
operating beyond or outside of the original city limits.

So far as the commissioners were concerned, their powers and
duties seem to have been solely of an executive and administrative
character, as defined by s, 182 of the city charter. Nothing in the

preseribed powers and duties of these commissioners would enable

them to extend the limited character of the franchise granted
Dingman. As to these powers and duties see s. 16, ¢. 36, statutes
of Alberta, 1908,

Nothing less than an act done by the corporation itself acting
within its powers, under the authority of its municipal council,
could extend the franchise of 1905 to the added territory, There
is, of course, no pretence that such an act was done or attempted.

On the other branch of the case, T amn of the opinion that the
exclusive character of the franchise granted to Dingman is ex-
clusive of any similar grant which otherwise might be made by
the city to some other company or person, and not exclusive as
against the city itself.

If exelusive as against the city it must be under the words
in £, 9 “the city shall not grant to any person, firm or corporation
the right to construct or lay mains, ete.”

The words granting the franchise to Dingman do not contain
the word “exclusive,” but the term is used in a subsequent part
of the agreement as the “exclusive rights and privileges hereby
granted.”
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rocity The terms of the grant itself are, “doth hereby grant to the

ts and : said company full power, license and authority, ete.”
ement l. I think the meaning of the term “exclusive™ as used in the  (1py
itorial i agreement may well be determined to be those rights which might ""f"""
ration be acquired by a grant from the city, and which the city agreed  Caxapiax
e that it would not during the period mentioned in . 9 “grant to any ‘\\::17:::1\
nished person, firm or corporation;” I do not think they included the Gas Co.
larged city itself if it then had or subsequently obtained the power of  Daviess
espect operating natural gas works.
ement The rule of construction of exclusive grants is that they
should be construed most strongly against the grantee, and 1
of the do not find appropriate words used in the agreement which would
unsel, exclude the city itself. A proper and reasonable construction of
, were the word “exclusive " in the sense used here is the one I adopt and
plated which I think must be held to express the intention of the parties.
The grant itself in s. 4 of the agreement gives to the grantee “full
rs and power, license and authority . . . toopenup and lay mains.”
rative ] Nothing in that section is said about the grant being an exclusive
in the one.
nable In par. 9, the grant is spoken of as the “exclusive rights and
anted privileges hereby granted to the company,” ete., and the same
itutes paragraph goes on to provide that the city shall not “grant to
any person, firm or corporation the right to construet,” ete,
weting That seems to me, in the absence of any express words excluding
uneil, the city itself to limit and define the extent of the exelusive grant
There that it is exclusive as against any grantee of the ecity.
ipted. I would for these reasons allow the appeal, and dismiss the
it the cross=appeal with costs,
is ex- Ivinaron, J. (dissenting):—I am of the opinion that the Idington,J.

le by franchise granted by the agreement of Septenber 6, 1905, be-

ve as tween appellant and Dingman, was limited to the area that the

then boundaries of the eity included, and that the same has

words not, as regards its territorial limits, been extended by anyvthing
ation which has since transpired.

If a manufacturer possessed of a large factory or a merchant

ntain of a large shop or warehouse had contracted with some one to

part supply for a fixed term of years the lighting or heating necessary

ereby for the efficient carrying on of his business in such premises, and

then added thereto as the necessities of a growing business de-
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manded, what would be thought of either party to such contract
insisting that inasmuch as it was self evident the business would
grow, and it must require more light and heat, therefore that was
within the contemplation of the parties, and the contract was
binding in relation to the added buildings and business or work
therein?

Yet, stripped of all verbiage and confusing collateral matters,
needed only to be had regard to as part of the history which
brought the parties concerned herein into contractual relations
with each other, when we bear in mind the express definition of
the word “street” in the first paragraph of the said agreement,
wherein does the supposed assertion of right to apply the contract
in the cases I submit to the extension differ from that set up by
the respondents herein?

To carry the illustration out fairly, it may be said we must
assume that in either of the given cases, the lighting or heating,
without a word of agreement, had in fact been supplied and accept-
ed for a year or two and then rejected.

Would any one contend that then either party was bound to
continue it for the remainder of the fixed term of years? I cannot
think so. [ can see how the original contract might by inference
be applied to determine the measure of remuneration or other
liability in relation to that extended, but how such contract could
be held as a matter to be considered in the construction of the
original contract is past my comprehension. I can conceive also
in such a given case something transpiring between the parties to
constitute a new contract.

But here there is the limited power of the appellant, which i-
only able to contract in such ways as the statute enables it, as an
impassable barrier, and hence the respondents are driven to argue
that what was done must be looked to as aiding in the construction
of an ambiguous contract.

Wherein is the contract which relates to certain streets as
defined in the contract at the date thereof ambiguous? It seems to
me the unambiguous thing in the case. And the conduct relied
upon is something taking place years after the contract had been
made.

Again that conduct is not that of the appellant, but of some
of its servants, who could not be held as entitled to furnish any-
thing a court should rely upon as the conduct of the appellant.
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itract : Then it is said there was an amendment of the contract by
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t was vears later, and thereby a new contract made which must be held

would which the rate of remuneration was changed and inere:
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itters, ! amended the contract. Unfortunately for the argnmment the  Gas Co.

which express terms of the new agreement ratified by the legislature  Idington, 5.
itions limit it to the substitution of prices named for those in the con-
ion of tract “as though the said prices were mentioned therein instead

ment, of the said prices mentioned in par. 17 thereof,”
atract The term “street” is defined in the original contract of 1905
up by as follows:—

That wherever the word “street” occurs in this agreement, it shall be
must held to mean any street, avenue or lane shewn us such on the plans of the said
city registered in the Land Titles Office for the South Alberta Land Registra-
tion District.

ating,

pospH~ 1 am unable to see how the parties could have more carefully
restricted the terms of the amendment, unless they had, from
ind to abundant caution, needlessly used words limiting the inhabitants
to those concerned under the contract.

I cannot find in this either a new contract or an interpretation

of the old one.

annot

rence
other
could
of the
e also

ties to

Again it is said the original contract might not be so in an
ordinary case but that this is a contract with a growing eity, and it
‘must be presumed to have contemplated such growth, and henee
intended to contract despite the express words of the contract
) limited to streets as defined.
tich i Any one conversant with how cities in Canada have grown by
as an
argue
netion

the annexation of suburban villages or towns which usually have
some lighting system of their own, dependent often upon contracts
for long terms of years, would be tempted to say that the men
making such a contract as here in question extend to future

ets as annexation were unfit for such positions of trust, not only as in

qms to

excess of their powers but as raising a needless barrier in the way
of annexing suburban villages and towns.

The obviously prudent course for such men in all such cases
would be not to create such a conflict of interests, but to keep
their city free to deal with the suburban village or town as little

relied
| been

' some
1 any-
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untrammelled as possible either by lighting or waterworks con-
tracts or other publie utilities,

I should not but for the foree with which this argument was
pressed have thought it worth considering.

Moreover, it is to be observed that the only exercise of any
right or authority within the bounds of any city or town con-
ferred upon the company are conditional upon a consent expressed
by by-law on such terms and conditions as the by-law may pro-
vide for the exercise of such power within some preseribed area.
Such I take it is the meaning of the ordinance respecting water,
gas, electric and telephone companies enacted in 1901, before
anything in question herein. There has never been any clear
assent of the character required enabling the company or those
under whom it claims to operate anywhere within the city of
Calgary, except in that specifically described.

As to the argument founded upon by-laws having been voted
upon in the course of years after the city boundaries were extended,
and final ratification by the validating Act of the legislature, 1
fail to see how any of these transactions can change a line or
letter of the contract, except so far as specified.  And the streets
as originally specified remained unchanged.  As to by-laws having
been voted upon where the law was duly observed and resort was
had to the proper and usual form of authorization, how can all
that affect the contract? Whether the subject matter directly
concerned all those voting or not, or such voting was validated
by the legislature matters little.

It frequently happens that a whole city is called upon to sanc-

tion what only in trath concerns a small part of it. And it is

quite usual to get legislative sanction to overcome the doubts
and fears of those having financial dealings based on such actions.

The fact that the contract in question was tested so often, and
in s0 many ways as these votings and enactments shew, and that
no one ever suggested amending it, demonstrates to my mind
that the parties concerned felt they dared not venture to propose
so radical a change of what was plain and clear lest their whole
scheme should fall to pieces if public attention were drawn to it.
Sometimes the promoter sees it wiser to trust to future develop-
ment, including perhaps a lawsuit, than risk losing everything.
Be that as it may, I see nothing in it all to justify our reading into
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con- all these transactions what is not there. The legislature is the
proper place to go to if there has been an error,
There is, 1 respectfully submit, a confusion of thought in (,,\:,F
importing into the case such arguments as founded upon the Carcam

any primary powers and duties of a municipal corporation relative Cixabiay

con- to public order, and cases decided thereon with the modern Q:‘;l':;'\‘l\
wsed additions thereto of power to carry on certain classes of business  Gas Co
pro- commonly referred to as public utilities. In exercising the latter  1dington, J
wrea. functions the municipal corporation and its contracts must bhe

ater, treated as any other business corporation.

fore I still think Torento v. Toronto Street R. Co., [1907] A.C'. 315,

clear was decided correctly on the question which has been referred to

hose so much in argument herein, though I purposely abstained from

v of reading our opinions thereon till I had formed my conclusion in
this case.

oted I think Ives, J., was right, and that his judgment in this regard

ded, should be restored.

re, 1 The respondent has cross-appealed on the question of its
e or exclusive right barring the city itself from using its new power.
reets If T am right in the conclusion I have reached, this is not of much
\'illll consequence.,
was But as the question is submitted, I may say that, in my
n ail opinion, the terms of the contract do not seem to anticipate o
etly provide against the city doing its own work, but only, if at all,
ated against its granting to others the like powers conferred on res-
pondent’s assignor, and hence the cross-appeal should be dismissed.
\anc- The appeal should be allowed with costs throughout and the
it is cross-appeal dismissed with costs.
ubts Durr, J.:—The appeal and the eross-appeal should be dis-
ions. missed with costs,
“and ANGLIN, J.:—On at least two oceasions the municipal cor-  Anglin, s
that poration of Calgary formally and deliberately dealt with the
nind franchise granted by it to A. W. Dingman in 1905 as covering
ipose territory subsequently annexed to the city.  After the annexa-
hole tions of 1906, 1907 and 1908, it modified the terms of the franchise
(o it. by an agreement authorized by a by-law submitted hy the council

elop- to the vote of all the ratepayers of the city, including those in the
hing. annexed territory.  After the further annexation of 1910 it again,
‘into in January 1911, modified the original agreement in most im-
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portant particulars by a further agreement, authorized by a hy-
law likewise submitted to the vote of all the ratepayers of the city
as then constituted, including those resident in the annexed
area. Legislation confirmatory of these agreements and by-laws
was obtained on the joint application of the city and the respondent
gas company. I am satisfied that whatever may have been the
proper construction of the Dingman franchise at the date of its
execution, as to the area of its operation, the subsequent acts to
which I have alluded have made it impossible for the appellant
suecessfully to maintain that that area is now restricted to the
limits of the eity asit existed in 1905,  Stuart, J., has pointed to the
language of the agreement of 1911, which makes it clear that the
parties to it were then dealing with the franvhise as covering the
entire area of the ecity at that time. 1 would, if necessary, be
prepared to support that judge’s conclusion that

this constitutes an agreement—an implied one, no doubt, but none the less
potent—that in the original contraet with which they were dealing and which
they were amending those words (“the eity "—*the city of Calgary”) should
thereafter be given a new and wider meaning.

By another act, the significance of which cannot be met by the
suggestion that it was that of a mere official acting without author-
ity, the city again recognized that annexed territory was within
the franchise. By a resolution passed in January, 1914, which
recited the franchise conferred on Dingman by agreement of
August, 1905, and subsequently assigned to the Canadian Western
Natural Gas, Light, Heat and Power Co., the city council, ex-
ercising a right conferred by . 155 of Ordinance 33 of the North-
West Territories, requested Stuart, J., to investigate certain
interruptions in the services of the respondent gas company in
territory annexed to the city after 1905.

Throughout the entire period from 1906 to 1914, when the
present contest arose, everybody interested appears to have
regarded and acted upon the Dingman franchise as applicable to
the subsequently annexed territory equally with that comprised
within the city limits in 1905. Every official of the city who was
called upon from time to time to act under the contract—the
mayor, the commissioners, the engineer—so dealt with it on
innumerable occasions.

1 think there is a presumption that these acts were duly

"authorized, and that in the absence of proof to the contrary they
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should be taken as amounting to an acquiescence by the eity in
the construction placed on the Dingman franchise by the res-
pondent gas company.  The responsible officials of the ity knew
that under permits issued by them large sums of money were being
expended by the company in the construction of works in annexed
territory, on the assumption that they were covered by the
Dingman franchise. Indeed, this must have been known to
every citizen. The carrying out of these works was facilitated
in every way possible by the civie authorities. 1t would be o
inequitable to permit the municipality now to set up that the
operation of the franchise is confined to the arca of the eity as it
existed in 1905 that, in my opinion, it cannot be allowed to do so,
Some observations of Lord Shaw of Dunfermline, in delivering
the judgment of the Judicial Committee in Winnipeg Electric R,
Co. v. City of Winnipeg, [1912] A.C'. 355, at 372-3 .4 D.L.R. 116,
at 130-1, seem to be very closely in point.  In the present case
there is the added circumstance that rights of innocent third
parties have intervened which would be seriously jeopardized
were the contention of the city to prevail.

Without expressing any view as to what construction should
have been placed upon the agreement of 1905, but for the subse-
quent matters to which 1 have referred, or as to the applicability
to it of the deeision in the Toronto Railway case, [1907] A.C. 315,
I am, for the reasons I have indicated, of the opinion that the
Judgment a quo on this branch of the ease should he affirmed.

On the question raised by the eross-appeal, 1 have failed to
find in the agreement of 1905 anything which binds the eity not
to exer

ise in competition with the defendants any powers to
supply its inhabitants with natural gas which it then had or
might afterwards acquire.  On this branch of the case, 1 ag
with the views expressed by the Chief Justice of Alberta and
Stuart, J.

The case of Knoxville Water Co. v. Knoxville, 200 US.R. 22,
cited by the trial judge, is very elosely in point.  Better authority
than a decision of the United States Supreme Court on such a
question it would be difficult to find.

I would dismiss, with costs, both the appeal and the cross-
appeal. Appeal and cross-appeal dismissed,

15—40 p.L.R.
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GREER v. GODSON.
British Columbia Supreme Court, Macdonald, J.  March 16, 1918.

Brokers (§ 11 B—12)—CoMMISSION—SUFFICIENCY OF SERVICE—CONDITION-
AL SALE.

A broker is only entitled to commission if he carries out the terms of
his employment in their entirety.  An action for commission for the sale
of u chattel is therefore premature if the sale is subjeet to a condition
which has not been complied with at the time the action is brought.

Action by a broker for commission on sale of a ship. Dismissed.

A. D. Taylor, K.C., for plaintifi; A. H. MacNeill, K.C., for
defendant.

Macponawp, J.:—In November, 1916, defendant became
owner of the 8.8, “Zafiro.” It was decided to reconstruct the
ship and the plaintiff was consulted as to her earning capacity

and other matters, also as to the registration of the ship in Canada.

The reconstruction of the boat proceeded and eventually she
was registered under the name of 8.8, “Bowler,” and permission
to transfer the flag of the ship to one of the Allied nations was
obtained.  From the time the reconstruction of the ship was
decided upon, and up to September 10, 1917, the plaintiff fre-
quently advised with the defendant and was employed by him a-
a broker to dispose of the vessel.  Plaintiff was in constant com-
munication with the defendant, who was, to his knowledge, inter-
esting other brokers in the contemplated sale. It is true that,
during this period, the position of the plaintiff towards the defend-
ant was somewhat altered by options for purchase being given to
the plaintiff. They were, however, given at the time for a par-
ticular purpose and when they ceased to exist the relationship of
principal and agent was again resumed.

The price at first fixed for sale of the ship was $175,000, but,
through extra expense involved, and more particularly the great
demand for ships, the price was inereased from time to time until
it reached, and remained firm, at $250,000 for some months.
the plaintiff succeeded in making a sale at this figure he was to
receive, as commission, 5, though the amount was also estimated
at $10,000. Plaintiff says that this commission, if earned, would
only have been divided as to one-fifth with one Robertson. He
intended that the other brokers engaged in making the sale shoul!
receive their commission by disposing of the property at an in-
creased price.  As the local market for the sale of the ship was
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necessarily limited, it became necessary to seek purchasers abroad
)8, and the plaintifi communicated with likely purchasers and broker-

NDITION- age firms at different points throughout the United States.  He  Gueen
P— placed the proposition particularly before brokers in Seattle and (;"[::‘_I‘N_
t the sale Tacoma. Through Robertson of Vancouver, he got in touch with —_
,‘:;:;],"m" Aldridge of Seattle. He in turn got into communication with %™

Dorr, of the American Mercantile Co. of Tacoma. The latter
party discussed the prospects of sale with Ward, of Saunders,
Ward & Co., brokers, who occupied adjoining offices.  The position
then was that Aldridge, Dorr and Ward were endeavouring to
obtain a purchaser of the ship at $275,000. The intention was
that this coterie of brokers should divide $25,000, being the excess
over the $250,000, amongst themselves as commission, should they
make a sale of the property. Then Ward offered the ship for sale
to Thorndyke & Trenholm of Seattle at $275,000 without com-
mission to them. Extensive correspondence passed between

umissed.
WC., for

became
uct the
apacity
‘anada.
ally she
‘mission
e i Ward’s firm and Thorndyke & Trenholm.  Deseription was given
ip was
tifl fre-
*him a-

with sufficient particularity to warrant Thorndyke in coming to
Vancouver to personally inspect the ship. It was contended that
his visit did not arise from the correspondence referred to, but
bt coin- through a chance conversation he had with two parties in Vietoria
some months previous, 1 stated, during the argument, that I did
not think any weight should be attached to such contention.
The nature of the correspondence was such as to satisfy me that
it formed the basis upon which Thorndyke acted. T do not think
he paid the slightest attention, nor acted, in any way, upon the

e, inter-
ae that,
defend-
given to
‘a par-

nship of interviews in Victoria. It is not material as to the state of mind

in which Thorndyke was in when he came to Vancouver.  Whether
he was endeavourinz to undermine the other brokers, and deal
direct with the owner, does not affect the issues involved herein.
After viewing the ship, Thorndyke called upon the defendant.
He did not tell him how he obtained information as to the boat,
but asked whether it was for sale and the purchase price. Defend-
ant then quoted to Thorndyke the same figures that Ward had
already given him, viz.: $275,000.  On his return to Seattle,
Thorndyke could have communicated with Ward what had oceurred
and kept him advised of any progress towards completion of a sale,
He did not see fit to do so, but kept in direct communication with
the defendant. There were proposals back and forth, but finally
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terms of sale were arranged on Septemiber 10, 1917, An agreement
of sale was executed, showing that, subject to certain conditions,
the ship was sold to H. J. Scott, representing Scott's Ageney, of
Mobile, Alabama, U.R.A., for £260,000, of which 850,000 was paid
as a deposit and the balance became payable upon the fulfilment
of the conditions subsequently referred to.  This price was not to
the defendant.  No commission was paid by him.

If he receives 260,000 he will thus have obtained £10,000
more than he was willing to accept according to instructions given
to the plaintiff and, if successful in this action, will also be relieved
from payment of commission and thus have gained another
f18,000 at least.  Plaintiff contends that under these circum-
stances, thus shortly outlined, he should be entitled to a com-
mission of 577 on $260,000. He also claims the sum of £3,000 for
services rendered to the defendant outside of those pertaining to
the duties of a broker,

As to the elaim of 85,000, T think well to deal with this in the
first place. 1 think the plaintiff was of great assistance to the
defendant in obtaining registration of the ship and in assisting

towards the transfer of the flag. He also gave information as to
the earning capacity of the boat. It was never intended, however,
that the plaintiff should receive remuneration for these services,
Both parties had been friends for a score of years, and, even if the
plaintiff were not hoping to receive a reward through the sale of
the ship, I think he would have been inclined to assist the defend-
ant in the manner indicated.  Plaintiff made no charge for these
services at the time and was candid enough to admit that he
would not now be making a claim therefor were it not for the
refusal of the defendant to pay any commission in connection with
the sale. T am thus of the opinion that there is no legal liability
resting upon the defendant with respect to the claim of £5,000.
Returning, then, to the more important branch of the case, the
plaintifi's contention, shortly put, is this: that he set the ball
rolling towards what was the ultimate goal desired, viz.: the sale of

the ship and thus is entitled to a commission.  He, as a broker,

brought about a sale.

A number of grounds were alleged by the defendant in support
of his contention, that he was not liable to pay plaintiff for any
commission in connection with the =ale. Inter alia, it was con-
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tended that the commission of $25,000, to be divided by the brokers,
was in the nature of an undisclosed profit on the transaction and
prevented recovery. Then, it was submitted that Thorndyke was
an independent broker, also that plaintiff was not the effective
agent in that he was not the purchaser.  Further that, even if
Thorndyke & Trenholm were sub-agents of plaintiff, they were too
remote from the plaintiff to allow him to reap the benefit of their
services. These and other grounds were advanced, but while [

have considered them, as I have come to a conclusion that is fatal
to the plaintifi’s claim upon another branch of the case, 1 do not
think it is advisable for me to discuss them, much less express any
opinion.

Leaving aside the question of whether Thorndyke & Trenholm
were plaintifi’s sub-agents, or were agents for the purchaser, and
assuming even that plaintiff procured the prospective purchaser of
the ship, was the transaction such as to enable him to receive
remuneration?  He would only be entitled to commission if he
carrie 1 out the terms of his employneent in their entirety or at any
rate substantially.  He must show that the party produced as a

purchaser was “able, ready anl willing™ to complete the purchase,
The agreement for sale of the ship, dated September 10, 1917,
between the defendant, as vendor, and J. M. Scott, a member of
the Scotts Agency of Mobile, provides that the purchaser shall
pay 850,000 upon delivery of the agreement duly executed and
that the vendor shall execute a bill of sale and such further docu-
ments as may be reasonably required to enable the <hip to he
legally transferred. It is further provided that the ship shall have
the following rating at the time of delivery, viz.: “Bureau Veritus
Rating § L.LL” and that the balance of the purchase money,
viz., $210,000, is to be paid, subject to certain conditions,  The
obtaining of the rating referred to i= not one of such condition-.
but a subsequent paragraph of the agreement provides, inter alia,
that if the vendor fails to obtain ~uch rating, then, the instabment
of the purchase money paid by the purchaser <hall be returned to
him, The agreement also provided that the delivery of the =hip
should be on or before the 13th day of Novewber, 1917, This date
has long sinee elapsed.  The delivery ha- not taken place, but the
evidence shows that the agreement i< -till conidered hinding
between the parties.  Plaintiff filed this agreement as a portion of
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his evidence. It was proved that the rating required had not been
obtained and this prevented the delivery of the boat and the
carrying out of the terms of the agreement. The transaction was,
in my opinion, only a conditional sale. It was important from the
purchaser’s standpoint to have this rating secured.  This is estab-
lished by the evidence and, in these days of great demand for
ships' tonnage, it can be assumed that parties, desirous to
secure the ship, would not raise an unwarranted excuse to avoid
completion of a contract of this kind. So plaintiff did not procure
a purchaser having the necessary qualifications that would warrant
him claiming compensation. In other words, he did not produce a
purchaser who was willing to buy the ship thus offered without any
conditions. He inserted a condition in his proposed purchase,
which had to be complied with before entering into either a bind-
ing contract to purchase or making payment of the purchase
price. Neither can the plaintiff, at present at any rate, claim any
commission upon the amount already paid, as it practically
amounted to a deposit or evidence of good faith and may be returned
to the purchaser. Defendant admitted that some progress had
been made towards obtaining this rating and that he was desirous
of making delivery of the ship. He hoped that, at an early date,
the Bureau Veritas would be prepared to grant the necessary
classifieation.  Then the sale would be completed and the defend-
ant would have received the full purchase price of $260,000. That
event has not yet occurred.  This action, therefore, whether the
plaintifi has a elaim or not for commission, in my opinion, ix
premature.  This ground was not outlined in the statement of
defence. It was argued that the denials therein were sufficient to
enable the defendant to avail himself of this defence.  Defendant
might have some strength in taking this position in the view that
the plaintiff might be required to prove that he produced a. pur-
chaser willing to complete a sale.  His difficulty, however, is that
in the statement of defence, he practically admits that the sale was

consummated.  He refers to the transaction as being a completed

one as follows:—

In the further alternative, the sale of the vessel referred to was consummated
through the agency of Thorndyke & Trenholm, brokers of Seattle, Wash.
8o I consider the pleadings did not <lisclose nor make an issue of the
ground upon which the defendant has succeeded.  The evidence,
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t been 1 however, was before the court showing the non-performance of this
d the ‘ condition, so I require to deal with it. It was contended that it

n was, i formed a complete defence to the action. At the elose of the argu- o P
im the ‘ ment, I called upon defendant’s counsel to eleet, whether he would .
estab- adhere to the pleadings as they stood, or apply for an amendment —_—
ad for setting up such defence. He availed himself of the privilege and Ranteia. 4:
s to ': pleaded alternatively that the transaction was not a sale and the

avoid . plaintiff was not entitled to any commission.

rocure Under these circumstances, the question arises as to the dis-

arrant position of the costs of this expensive litigation.  1f the defendant
luce a { had properly pleaded and made an issue of the defence upon which
ut any he has succeeded, then, the plaintiff would be at liberty to pursue
chase, one of two courses.  He could proceed to trial upon such issue and
bind- would have to bear the result with costs.  If he, however, were
rchase satisfied that he could not successfully meet such attack, then, he
m any could apply for discontinuance of the action and would probably
tically he granted leave to sue again, should he be <o advised.  Plaintiff,
turned on account of the nature of the pleadings, did not have an oppor-
ss had tunity of adopting either of these proceedings.  In allowing an
sirous amendment, setting up the defence, I stated that 1 would impose
7 date, such terms as appeared reasonable.
essary It is a difficult matter to determine what amount of costs
efend- should be borne by the defendant through an amendment at such
That a stage of the proceedings.  The time of the trial consumed, in
ler the connection with the issue upon which he suceeeded, was very
ion, is light. T have not given an opinion, as to the effeet of the other
ent of lefences raised by the defendant.  If the defendant had this sue-
ient to cessful issue properly raised before the court at the trial, and, at
ndant the close of the plaintifi's case, had applied for dismissal of the
w that action on that account, I would have aceeded to his request. 1

L. pur- have also to take into account that the plaintiff, in my opinion,
is that fails, as to the elaim of £5,000. Taking this, and other matters,
e was into consideration, I think a fair disposition of the costs would be,
ipleted in dismissing the action, to allow the defendant his general costs of
the action and costs applicable to a trial for one day only.  There
immated will be judgment accordingly. Action dismissed,

vof the
idence,
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'SMITH v. CRAWFORD.

Saskatchewan Supreme Court, Appellate Division, Hawltain, C.J 8., Newlands
and Lamont, JJ.A. April 26, 1918.

VENDOR AND PURCHASER (§ 1 E—25)—No TITLE IN VENDOR—REPUDIATION
BY PURCHASER—RIGHTS OF PARTIES.

If the vendor in a contract for sale of land has no title in himself,
or is not in a position to compel the registered owner to supply him with
title, the purchaser may as soon as he becomes aware of the fuct repudi-
ate the contract and need not give the ve sndor time to secure title.

[Forrer v. Nash, 35 Beav. 167, 55 E.R. 858; Bellamy v. Debenham,
[1891] 1 Ch. 412, followed.]

ArpeaL by defendant from a judgment at the trial in an
action for specific performance of an agreement for sale of land.

Reversed.

J. F. Frame, K.C., for appellant; W. F. Dunn, for respondent.

LamonT, J.A.:—This is a vendor’s action for specific perfor-
mance of an agreement for the sale of land. By an agreement
bearing date July 10, 1910, the G.M. Annable Co., Ltd., agreed
to sell to the defendant, who agreed to buy certain lots therein
set out for $350, payable by instalments, the last of which became
due July 8, 1911. The agreement contained a clause that no
interest was to be payable if the whole of the purchase money was
paid by March 1, 1911. It also provided that on payment of the
purchase money and interest the vendors would convey or cause
to be conveyed to the purchaser the said lands. The defendant
never paid any money at all on the lots. On October 2, 1913,
by an agreement in writing, the Annable company assigned to the
plaintiff all its interest in the said agreement and in the lots therein
set out.  On December 1, 1913, the plaintiff commenced thisaction.

In his statement of defence the defendant denies that the
plaintiff was the owner of the land, and that he was ready and
willing to convey, and alleged that he was not in a position to
call for title. He also set up the following:—

That or March 1, 1911, the defendant ealled at the office of the G. M.
Annable Co., Ltd., and tendered to the plaintiff as manager or agent for the
said company the sum of $350 being the amount alleged to be due on that date
for the said lots, and the plaintiff at that time told the defendant that the
G. M. Annable Co., Ltd., could not, at that time produce title, and that he, the
said plaintiff, did not know whether or not the G. M. Annable Co., Ltd., would
ever be able to produce title to the said lots, and the defendant thereupon
notified the plaintiff as agent or manager for the G. M. Annable Co., Ltd., that
he forthwith terminated any agreement which he might have with the G. M.
Annabte Co. Ltd. because of the non-production of title,

At the trial, which took place in 1917, the plaintiff’s certificate
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of title was put in evidence. This shewed: that the plaintiff be-
came the registered owner of the land on May 19, 1914, There

vlands

was no other evidence of title.  The manager of the G. M. Annable g4

Co., Ltd., who gave evidence, stated that he himself had bought , ¢
CRAWFORD.

MATION

imself, , ug
',::":m, the land, of which the lots formed a part, from the Dominion

repudi- government, and that he sold the same to . M. Annable, who
renham, turned it over to the company, but the trial judge, very properly

Lamont, 1A,

pointed out that he could not shew title in that manner and that
in an the documents must be produced. Effect was not given to the

" land. defendant’s contention that he had repudiated the contract, as
set out in par. 11, evidently because the defendant could not shew
ndent. that the man in the office of the Annable company—whose name

»erfor- he did not know—who told him the company could not make
ement title, had any authority to make any such statement on behalf
agreed of the company. Judgment was given for the plaintiff, with a
herein reference as to title, there being a dispute as to whether the lots
ecame in the certificate of title were the same as those covered by the
at no agreement, the numbering being different as a new plan had been
'y was made. On the reference, no evidence of title other than plain-
of the tifi's duplicate certificate was put in.  The matter was referred
cause back to the trial judge, who held that title had been shewn and
ndant gave the defendant 3 months in which to pay $516, the amount
1913, found to be due, and, in default of such payment, ordered a sale
to the of the lots. The defendant now appeals,
herein The chief ground of appeal is, that there was no evidence ad-
wetion. duced either before the trial judge or on the reference, that the
it the plaintifi had title, or was in a position to compel title to be made
v and to himself at the tine he brought this action.
ion to That the plaintiff Leeame the registered owner on May 19,
1914, is established. This was some months after action was

G. M brought. By what chain he made his title does not appear.  There
for the
t date . ] | =
at the owner of the lots in question, or was ever i a position to compel

was no evidence that the Annable company was ever the registered

he, the title to Ie made to it.  All we know is that, after action brought
, would
reupon g 4 5 . 4 o
i question is: Is this sufficient, or must a vendor suing for specifie

and Lefore the hearing, the plaintifi acquired title to the lots.  The

G. M performance have had title or be in a position to compel title
when he commences his action?

ificate Under the agreement in this case, the payment of the last
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instalment and the conveyance to the purchaser are reciprocal and
concurrent acts. Under such an agreement, it is the duty of the
purchaser to bring in his last instalment when the day for comple-
tion arrives. It is likewise the duty of the vendor, if he is the
registered owner, to execute a transfer and deliver it to the pur-
chaser in exchange for the money. If the vendor is not the regis-
tered owner, but is in a position to compel the registered owner
to convey to him, he is entitled to a reasonable time to procure
the conveyance. Gregory v. Ferrie, 3 S.L.R., 191. But he must
be in a position to compel title. For it is a well-established rule
that if the vendor in a contract for the sale of land has no title
in himself, or is not in a position to compel the registered owner to
supply him with title, the purchaser may, as soon as he becomes
aware of that fact, repudiate the contract, and need not give the
vendor time to secure title. Forrer v. Nash, 35 Beav. 167, 55
E.R. 858; Bellamy v. Debenham, [1891] 1 Ch. 412.

If, therefore, a purchaser having a right to repudiate the
contract does, in fact, repudiate it for want of title in the vendor
before the vendor has title, it is a good defence to an action for
specific performance, and the fact that the vendor js in a position
to make title at the hearing is of no avail. There are cases, it
is true, where it has been held sufficient for the vendor to shew
at the date of the hearing that he has a good title.

In Coffin v. Cooper, 14 Ves. 205, 33 E.R. 499, a purchaser was
held bound although the title had been got in by Act of parliament
after the master had reported against the title,

In Thomson v. Miles, 1 Fspinasse 184, a vendor sold a 40-
vear lease. When he brought his action he had a lease for 38
vears only. Between the time he brought his action and the hear-
ing he obtained a lease for another year. It was held to be suffi-
cient.

These, however, were cases in which there had been no re-
pudiation by the purchaser and the want of title was not set up as
a defence in the pleadings. y

In Halkett v. Dudley, [1907] 1 C'h. 590, at 603, Parker, J., says:-

There was a case also, Wynn v. Morgan, 7 Ves. 202, which, though not
precisely in point, is yet, I think, worth referring to. The head-note is this:
“Where the time, at which the contract was to be executed, is not material,

and there is no unreasonable delay, the vendor, though not having a good
title at the time the contract was to be executed, nor when the bill was filed,
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but being able to make a title at the hearing, is entitled to a specific perform-
ance.” Of course that makes the same principle applicable up to the hearing
where no plea, at any rate, of want of mutuality could be taken advantage of
or was, in fact, raised by the answer,

A plea of want of mutuality cannot be taken advantage of if

the purchaser knew of the defects of his vendor’s title at the time

he entered into the contract (Paisley v. Wills, 18 A.R. (Ont.)
210); nor if although at the time of entering into the contract he

was not aware of the defects in the title, he, on subsequently
becoming aware of them did not repudiate, but treated the con-
tract as a subsisting one. Hoggart v. Scott, 1 Russ. & M. 203,
39 E.R. 113; Eyston v. Simonds, 1 Y. & C.C.C. 608, 63 E.R. 1038,

It would, therefore, seem that it is sufficient if the vendor make
title at the hearing in cases where there has been no repudiation

and no plea setting up want of title, and also in cases where such

plea is set up but the purchaser has lost his right to repudiate,
but that, in cases where the purchaser has not lost his right to
repudiate and has repudiated, it is incumbent upon the vende »r'm
shew that he had title at the time the purchaser repudiated.

In the case at bar, the defendant had not lost his right to
repudiate, because, after the time he says he learned that the
Annable ecompany could not make title, he did nothing to
recognize the contract as a subsisting one, and, in his plea, he not
only sets up want*of title, but alleges that, before action brought,
he had repudiated the contract. His allegation, in par. 11 above
cited, i, in my opinion, in itself a repudiation of the contract
even although it be held that what took place on Mareh 1, 1911,
did not amount to repudiation.

In Hartt v. Wishard-Langan Co., 9 W.L.R. 519, Perdue, J.A.,
with whom Richards, J.A., concurred, said, at p. 543:

The aet of the plaintiff in bringing the uit for the return of the money he
had paid, alleging that the vendors have not a good title, is a sufficient repudia-
tion of the contract on his part. Where the objection is not mere refusal to
answer requisitions as to title, but that the vendor has not a good title, a notice

of rescission of the contract or demand for the deposit does not appear to be
necessary before commencing suit: Want v. Stallibrass, L.R. 8 Ex. 175,

And in Reeve v. Mullen, 14 D.L.R. 345, Stuart, J., in giving the
Judgment of the Alberta Court en bane, said:— '

I agree with the view expressed by Perdue and Richards, JJ., in IlurllZ\-.
Wishard-Langan Co. Ltd., 9 W.L.R. 319, at 543, rather than in that of Howell,
C.J., and Phippen, J. 1 think the commencement of the action was itself a
sufficient notice of rescission and that when such an action as this is begun by
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the purchaser it is sufficient to throw the obligation on the vendor of shewing
a good title in the ordinary way.

If the commencement of an action for a return of moneys
paid constitutes a repudiation of the contract, so, in my opinion,
does an allegation in a statement of defence that the contract had
already been determined when the plaintiffi brought his aetion.
Repudiation is merely a notification by one party to a contract
to the other that the party giving the notice is not going to perform
the contract. It may be given expressly, or it may be implied,
as where a party has put it out of his power to perform.

Par. 11, in my opinion, is express notice to the plaintiff that
the defendant considered the contract at an end. It was, there-
fore, incumbent upon the plaintiff to shew that he had a title, or
was in a position to compel title to himself at the time the de-
fendant repudiated the contract. He was not the registered owner;
the onus was, therefore, upon him to establish his title.

In Tucker v. Jones, 25 D.L.R. 278, at 280, my brother Elwood,
in giving ¢ judgment of the court en bane, said:—

In La. ues v. Kusch, 24 D.L.R. 136, I find the following: “ Having pleaded
title, the vendor must proveit.” There are numbers of other authorities which,
1 think, decide the law beyond question, that the duty of the vendor is not
merely to shew a title, which he does by producing an abstraet, but to make a
title, which he does by proving the matters set forth in the abstract,

In Baskin v. Linden, 17 D.L.R. 789, it was held that an action
by a vendor of realty for the purchase-price was premature if
launched before the vendor himself had title, or the right to
title, enabling him to convey, although during the pendency of
suit his title was perfected. In giving judgment, Mathers, C.J.,
said:—

Since the aetion was begun, the plaintiff has procured a conveyance from
his wife and has procured discharges of the two last-mentioned mortgages
His title is now complete, but his right to bring this action must be tried by the
condition of his title 21 the time it was commenced. If he had then no title,
or no right to compel a title, he had no right to sue for the purchase-money
(Hartt v. Wishard, 13 Man. L.R. 376).

The plaintiff was, therefore, under an obligation to prove that
he had title, or could compel title, at the time his action was
brought, or, at latest, when the statement of defence was filed.
He failed to prove it. There is no evidence whatever that the
plaintiff, prior to May, 1914, was in a position to call for title.
On receiving the registrar’s report, the trial judge should, in my
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shewing opinion, have remitted the matter back to him to report on the  SASK.

state of the title at the time the plaintiff commenced his action. 8O

noneys 2 . ? ) —
ini ‘“ The appeal should be allowed with costs, the judgment of the gy
vinion, : ; ¢ o A .

I court below set aside and the question of title referred back to ,  *

et had CRAWFORD,

the registrar for a report thereon as of the date on which the —

aetion. X g ) g ey
action was begun. As the plaintiff did not prove his title at the ™™

mtract .
e trial as he should have done, the costs of all references should be
erto’ s .
" borne by him in any event.
nplied, :

Havvrain, CUJ.8,, concurred with LamoxT, J.A. Haultain, C 1 8,
NewrLANDs, J.A:—This is an action by the assignee of an Newlnds, JA.

agreement of sale to collect the amount due thereon from the

purchaser. The contract was made between the G, Annable

Co., Ltd., and defendant for the sale of lots 23, 24, 25, 26 and 27,

block 6, Townsite of Drinkwater, and was dated July 8, 1910,

The consideration was 8350 and was payabie £100 on December 1,

1910, £200 on April 1, 1911, and £50 on July 8, 1911, together with

interest at 77 if not paid before March 1, 1911, Time was made

of the essence of the agreement.

fi that
there-
itle, or

he de-
owner;

Iwood,

leaded » x .
:\\hivh. The defendant claims that on March 1, 1911, he went into the

r is not office of the G. M. Annable Co., Ltd., and tendered the whole
make 2 amount due, but was informed that the company had not acquired
title to this land and might never do so.  Nothing more was done
until this action was brought on December 1, 1913.  The Annable
company had assigned their interest to the plaintifi on July 8,
1910, but neither they nor the plaintiff had a title to the land until
after action brought.

It further appeared at the trial that the plan, according to
which the above described lots were sold to defendant, had never

action
ture if
ght to
ney of
3, Cd.,

> bive : ;
l‘n‘u(t:: % been registered, but that a new plan had been made and registered
L i s

A by the which deseribed these lots by different numbers.  The plaintiff did
no title, not have the evidence at the trial to prove the identity of the lots
G sold, with the lots shewn on the plan, so a reference was made by
the trial judge to the local registrar to allow plaintiff to prove

© nt 1= 11
ve th his title,

mn was
s filed.
at the
r title.

The defence is, that time being of the essence of the contraet,
and the vendors not being able to perform for want of title, the
defendant was relieved from further performance of the contract
upon his part,

As defendant did not make the first payment as provided by the

in my
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contract, the provision as to time being of the essence of the
contract may be considered to have been waived by him, and as
he did not rescind the contract when he found the vendor could
not perform on account of lack of title 3 he had a right to do, the
contract is still in force and performance may be compelled by
either party.

His next defence is that plaintiff had no title at the commence-
ment of the action, and therefore cannot recover.

In Thomson v. Miles, 1 Espinasse 184, Lord Kenyon said:—
that it had been solemnly adjudged, that if a party sells an estate without
having title, but before he is called upon to make a conveyance, by a private
Act of Parliament, gets such an estate as will enable him to make a title, that
that is sufficient ; that here the plaintiff being enabled to make a title, and the
defendant never having applied for it, that he should not be allowed to set up
against the plaintiff a want of title, though the power of making that title was
obtained after action brought.

Here the defendant claims to have applied for his title, but the
vendor was unable to furnish it. This evidence was objected to
and was ruled out, the trial judge saying, “I do not see
how this is evidence. 1 do not know who this man was,” i.e.,
the man to whom defendant claimed to have applied for his
title.

This case, therefore, comes under the decision in Thomson v.
Miles, supra, and it is sufficient that plaintiff was able to make
title at the trial.

Two objections were taken on the appeal to the judge's judg-
ment; 1. That defendant should not have been made to pay the
costs of the reference, and; 2. That he should not have been charged
interest on the purchase-money.

As to the first, I am of the opinion that plaintiff should have
been prepared at the trial to prove the identity of the lots sold
with the lots which were numbered differently on the registered
plan. It was, therefore, the fault of the plaintiff that there was a
reference, and he should pay the costs incurred thereby.

And as to the second, as plaintiff could not make title until
after action brought, he is not entitled to charge interest.

The judgment should therefore be amended accordingly, and
defendant should have the costs offthe appeal.

Appeal allowed.
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of the McINTYRE & Co. v. LAW,

and as Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and

+ could Hyndman, JJ. Apnil 25, 1918.

do, the Davaces (§ ITT A—60)—AGREEMENT FOR SALE OF LAND—PRESUMPTIONS —
. AGENT'S AUTHORITY—VENDOR REFUSING TO NEGOTIATE,

led by A memorandum of agreement for the sale of land, drawn up and exe-

cuted in Alberta will, in the absence of evidence to the contrary, be

presumed to refer to land in that provinee, although the number of the

mence- meridian is omitted from the deseription, especially where the vendor
owns lands which answer the deseript 1on

A clause in the memorandum that, “Int

di— the said land at the price above stated, T agre

acre commission,” is sufficient consideration.

ent of your disposing of
to pay you one dollar per

“V",hm“ The agent must not go beyond the authority given him, but the vendor

private must not unreasonably entirely refuse to negotiate.

tle, that

and the ArpeaL from a judgment of Tves, J.  Affirmed. Statement
:;t;:l“‘::; A. M. Sinclair, for appellant; Hogg & Jamieson, for re-

spondent.
but the The judgment of the court was delivered by

cted to Stuart, J.:—This is an appeal by the defendant from a  Stare.)
w0t see judgment of Ives, J., whereby he gave the plaintifis judgment for
| Ml * R $880 and costs, being the amount of a commission claimed by

for his the plaintiffs to have been earned by them in respeet of a proposed
sale of certain land of the defendant.

nson v. The oral evidence shewed that the defendant was, in May, 1917,

» make the equitable owner, under an agreement of purchase from the
Canadian Pacific R.Co. of the north half of s. 23. township 13,

's judg- range 24, west of the 4th meridian.

ay the On May 16, 1917, the defendant signed and delivered to Me-

*harged Intyre, one of the plaintiff firm, a document in the following

words:—
Id have To A. N. McInryre & Co.

I, Edwin C. Law, being the present owner and possessor of the north
half of section 23, township 13, range 24, hereby agree to sell the said land at
the price of $31 an acre including my interest and share in the present lease
e was a now existing in connection with the above land. The purchaser to pay at
least 82,060 cash and the balance arranged on terms not to exceed 4 years,
unless otherwise agreed to. In the event of you disposing of the said land
at the price above stated I agree to pay you one dollar an acre commission and
in the event of you obtaining a larger price, you to allow me £30 per acre net,
1y, and You to benefit by any amount over $30 an acre,

= Dated at Carmangay, Alta., this 16th day of May 1917.
Witness, A. N. Meclntyre. Epwix C. Law.

On May 23, McIntyre secured from one Allan an offer in writing
to purchase the lands above described which read as follows:—

ts sold

gistered

le until

owed.
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1 hereby agree to purchase the north half of section 23, in township 13,
and range 24 west of the 4th mer., for the purchase price of 810,240, and will
pay $2,500 as each payment and the balance on terms covering 4 years with
- interest on deferred payments, and I hereby tender my cheque for $100 in
good faith and as part of the purchase price, the balance of the cash on pur-
chase price to be paid when the agreement for sale is completed.

(Signed) G. W, ArLLax,

At the same time MclIntyre received from Allan a cheque for

$100 payable to McIntyre. Having received these documents,
Melntyre, on the same day, the 23rd, went and saw the defendant.
He saw him again on the 25th and also on some later occasions,
The sale to Allan was never consummated. The plaintifis claim
that the failure to complete the sale was due to the default of the
defendant and that in the circumstances they were entitled to
recover their agreed commission.

The defendant relied upon two defences. First, it was con-
tended that the memorandum of May 16 does not comply with e.
27 of the statutes of 1906. It will be observed that that memoran-
dum does not refer to the meridian. It speaks of “range 24" but
does not say west of any meridian. It was therefore argued
that the land, the subject matter of the proposed transaction, was
not identified sufficiently, even assuming that direct oral evi-
dence of what meridian was intended is inadmissible. In my
opinion, there are at least two possible answers to this contention.
First, the document itself shews that it was drawn up and executed
in Alberta and this is also shewn by oral evidenee, which, upon
this point, was undoubtedly admissible. In these circumstances, 1
am inelined to the view that the document ought to be read as
referring to land within this provinee until it is shewn that the
parties were in fact negotiating about land beyond the boundaries
of the province. Possibly analagous cases might be suggested.
If the memorandum referred to a house and lot by its street number
in*“ Edmonton " surely, in the absence of evidence to the contrary,
the memorandum would be read as referring to the city of that
name in this province and not as suggesting that the proposed
vendor might own a house and lot on a similarly named street in
the town to which John Gilpin took his famous pilgrimage. Or
if the parties were in Ontario and deseribed the land as in “ York "
or in “Aylmer” surely the town or county of that respective name
would be understood without any necessity of disproving the ex-




D.LR.

hip 13,
nd will
rs with
£100 in
m pur-

JLAN,

e for
nents,
ndant.
wsions,
claim
of the
led to

8 con-
vith c.
poran-
1" but
wrgued
n, was
al evi-
In my
ntion.
eeuted
, upon
nees, 1
cad as
at the
wdaries
rested.
umber
itrary,
of that
D}X)h‘('(l
reet in
e. Or
York"”
*name
the ex-

40 DLR. Dominion Law Reports.

istence of property owned by the proposed vendor in the English
county of York (or Yorkshire) or the Quebee town of Ayvlmer.
Judicial notice of our system of surveyvs under Dominion laws might
perhaps make a difference, but we can certainly take notice of the
fact that in township 13 there is only one range 24 in this province.
But, in any case, and as the second answer, the memorandum
describes the section as being “owned and possessed™ by the
proposed vendor. The oral evidence did shew that the defendant
did own a half section answering the deseription in the document
in range 24 west of the fourth meridian, which is in this provinee,
That was sufficient, I think, to identify the property in
the absence of any evidence that the defendant owned the
corresponding half sectioninany other range. The burden, in my
opinion, then lay upon the defendant of shewing that the document
still held an ambiguity owing to the vendor's owning such anot her
half section.

It was also argued that the memorandum does not set forth
any consideration for the agency contract and is, therefore, in-
sufficient. With respect to this contention, I think there is no
doubt that the agent must be shewn to have agreed to do some-
thing for the doing of which he was to receive from the prineipal
the agreed commission. This would be so quite aside from the
requirements of the statute. There must always he something
more than a nudum pactum, though of course in many cases the
fact that something has in fact been done upon request is deemed
to he sufficient consideration to support an implied promise to pay
for it. In the present case, however, it is admitted that all that
was in fact agreed upon is stated in the memorandum. The
memorandum, indeed, upon the evidence in this case, seems itself
to constitute the agreement, a situation which sometimes arises
where it is evident that the parties intended such a result rather
than that they verbally agreed and then made in writing a menio-
randum as a record thereof, confessedly such in its nature, as in
Kidd v. Millar, decided at this sitting of the court.

This being so, it becomes a question merely of the proper inter-
pretation of the written document itself. Does it disclose any
consideration?

It will be observed that the document begins by a mere state-

16—40 p.L.R,
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ment of the defendant’s willingness to sell his land at a certain
price and within certain specified limitations as to terms. The
terms are not exactly defined and there is much room left for
negotiations and indeed for disagreement with respect thereto.
It then proceeds: ““ In the event of your disposing of the said land at the
price above stated, 1 agree to pay you one dollar an acre commission
&e.” as quoted. Now it seems clear that we have here a state-
ment of the consideration for which the plaintiffis were to receive
their commission. They were to receive it “'in the event of their
disposing of the said land at the price above stated.” And again they
were to get everythingover $30 an acre “in the event of their obtain-
ing a larger price.” Whatever the proper interpretation of these
words may be there would appear to me to be no room for doubt
that a consideration is stated. The meaning may be uncertain,
and thismay be important on another aspect of the case, but elearly
the plaintiffs were to do something in connection with ““disposing
of” the land in order to earn their commission and surely this is
ample consideration.

The first defence under the statute therefore, in my opinion,
fails.

The next defence amounts in substance to this, that the plain-
tiffs had not been shewn in fact to have done what they had agreed
to do.

It seems to me that as stated by Ritchie, C'. J., in McKenzie v.
Champion, 12 Can. S.C.R. 655, the material initial enquirics
ought to be what the plaintiffs were really employed to do, and then
what they did do; or, in other words, what did the plaintifis agree
to do in order to be entitled to their commission, and, did they do
that? This involves the interpretation of the written document
of May 16. No oral evidence was given as to what the agreement
was,

It, therefore, amounts to tiis, what interpretation ought we to
put upon the words, “In the event of your disposing of the saidl
lands at the price above stated” and the words “in the event of
your obtaining a larger price” read in the light of the general pur-
port of the whole document?

Now, it will have to be admitted, 1 think, that the plaintiffs did
not agree, as a consideration for the prcmised commission, to do
anything more than they were authorised ‘o do. It is impossible
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to hold that the parties intended that the plaintiffs, as regards
specifie acts, should have to go beyond the authority given them
before they would be entitled to the agreed remuneration.  This
means, at least, that, of course, the plaintifis themselves were not
to conclude a binding bargain with a purchaser. Very specific words
would in any case be necessary to constitute such an authority.
It is also obvious from the terms of the document that the de-
fendant retained the right of decision within the field of the un-
specified terms. Clearly, the plaintiffs were authorised only to
obtain from a proposed purchaser an offer which 4'0rr«-.~1m|nl|.-<l to
the terms of the agency agreement and also, of course, to assist in,
but not to control, the further negotiations which necessarily had
to take place between this proposed purchaser and the defendant.

All this it is clear, and indeed undisputed, that the plaintifis
did.  But were they thereupon, and without more, entitled to elaim
their commission? I think not.  Another event had to occur as a
condition of the commission becoming payable. 1 think the words
“your disposing of,”" and ** your obtaining a larger price " ought, in
the circumstances, to be interpreted as meaning “in the event of
my disposing of &e., through your efforts,”” and *“in the event of my
obtaining &e., through your efforts.”  This amounts to saying that
the proper interpretation of the agreement is that before a com-
mission under the contract could be said to have hecome payable
the defendant must have actually coneluded a sale of the property.
And I think there is no way of avoiding this result. The contract
quite clearly shews that the parties contemplated that negotiations
as to exaet terms should take place in which the defendant should
be entitled to enjoy his freedom of decision. In no conceivable
sense of the words above repeatedly quoted ean it, in my opinion,
be held that the parties agreed that, if a person were found who
made an offer merely in the terms of the agency contract with the
door wide open to disagreement upon the exact terms, thereupon
without actual agreement the property could be said to have been
“disposed of,” or a larger price said to have been “obtained.” I
think the agents, the plaintiffs, must be held to have so understood
and agreed.

But this does not conclude the case unfavourably tothe plaintiffs.
In such an agency agreement as that entered into here the law will,

in my opinion, add an implied term to the effect that the proposed

Mclxtyre
& Co.

Law.

Stuart, J,
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vendor, the principal, will not, unreasonably, entirely refuse to
negotiate. | think he must be held to have impliedly agreed to
negotiate in good faith with the purchaser proposed and to demand
only such terms as, considering all the eircumstances, mwight be
conceivably demanded in perfeet good faith.

The trial judge gave no reasons for his judgment. In such a
case, we must, upon appeal, assume that he took a correct view of
the law as we conceive it to be, as long as, upon that view of the law,

and upon any reasonably possible finding as to the facts, the judg-

ment can be sustained.

I think, therefore, that if it was a reasonable inference to make
from the evidence that the defendant did not negotiate in good
faith and that it was for that reason that the sale was not com-
pleted the judgment ought to be upheld. This, I think, would
constitute such a “default” upon the part of the employer as is
referred to in Hals., vol. 1, at p. 194, and particularly in the case of
Fisher v. Drewett, 39 L.T. 253, 48 L.J. Ex. 32, there cited. At the
trial an amendment was asked for and allowed in order to set up an
alternative claim for damages. It would appear to be rather as
damages than as for an agreed and earned commission that the
plaintifis can recover if at all. See Ogden Law of Real Estate
Agents 60, Adamson v. Yeager, 10 A.R. (Ont.), 477. Kennerley v.
Hextall, 24 D.L.R. 418, 8 A.L.R. 500.

We must also, in the circumstances, assume where the evidence
of the parties is conflicting, that the trial judge accepted the
account given by the plaintiff as the true account of what occurred
unless of course there is something in the admitted circumstances
to indicate that the judge was clearly wrong.

Now Melntyre swears that, on May 23, he showed the written
offer of Allan to the defendant, that the defendant then said, *“ That's
good. 1 will eall Milner and Noble up and find out what there is
against the place in order that we may get the papers made,” that
he, MeIntyre, then assured defendant that Allan was ready to go
ahead at any time, that he, Melntyre, saw defendant again on the
night of the 25th, that the defendant then said, “Say, Archie, we
should get more money for that land, I have got a deal on that |
can get $35 an acre for that land,” that he, MeIntyre, said that the
land was alright but that he did not know what to do about Allan,
and that then the defendant said, “1 would rather pay you more




D.LR.

use to
eed to
emand
ght be

such a
view of
he law,
e judg-

» make
n good
t com-
would
T oas is
case of
At the
L up an
ther as
at the
Estate
erley v.

vidence
ed the
ccurred
stances

written
‘That's
there is
" that
v togo
on the
hie, we
 that |
hat the
t Allan,
u more

40 D.LR.] DomiNiox Law Reports.

commission and call Allan’s deal off,” and that he, MelIntyre, then
said. “That is not fair to Allan.”

Now, there is no specific denial of these assertions of McIntyre
in the evidence of Law. On cross-examination only Law was
asked, “Did you ever express to anybody a desire to shake Allan
in this transaction, this previous transaction, did you ever say any-

9

thing about shaking Allan?”” and he answered, “1 don't remember,
no.”  Then Law swears that on the morning of May 25 he posted
a letter to MeIntyre refusing to go on any further with the negotia-
tions with Allan. Melntyre swears he never received this letter.
But the trial judge must have either believed or dishelieved Law
when he said he sent this letter.  If he disbelieved him it would go
far towards assisting in the conclusion that he had not Leen acting
in good faith. If he believed him, it might still have a similar
effect upon the judge’s mind because it would fit in very well with
Melntyre's account, already quoted, of what Law had said the
evening of the same day. Law also stated that it was on the first
interview on the 23rd that McIntyre told him that Allan required
a transfer and a mortgage back as the form of the transaction.
Melntyre stated this was not spoken of until the interview of the
evening of the 25th. 1 can =ee nothing in the evidence which
would make it impossible for the learned judge to accept Me-
Intyre’s account and if he did so, then Law, according to his own
story, had decided to refuse to negotiate before he had heard of the
proposition with regard to the mortgage.

I am, therefore, of opinion that there was ample evidence upon
which the trial judge could come to the conclusion that the de-
fendant Law did not pursue the negotiations with Allan in good
faith and that it was really in consequence of the intervening
opportunity of obtaining a higher price that he decided to with-
draw and this, even though upon Melntyre's evidence there were
some subsequent. negotiations.  As afact he did within a few days
sell for $32, all cash.

This being =0, I think the defendant was liable in damages and
that in the circumstances the damages should be fixed at the
amount of the commission, namely, $880, as was done in Roberts v
Barnard, 1 Cab. & El. 336.

The appeal should be dismissed with costs,

Appeal dismissed.

Mclnryre
& Co.

r.
Law,

Stuart, J
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ROGERS v. CALGARY BREWING & MALTING Co.
(Annotated).

Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff and
Anglin, JJ., November 28, 1917,

Bines axp Nores (§ IV D—104)—CueQue—UNREASONABLE DELAY—PaAy-
MENT WITH DRAFT—DISHONOUR—IDISCHARGE OF MAKER.

The maker of a cheque is discharged from his liability if the agent of
the payee, instead of insisting on prompt payment out of funds then
available, allows an unreasonable time to elapse, and then accepts a
draft, which is dishonoured, on another bank, immediately after which
the drawee goes into insolveney.

[Calgary Brewing & Malting Co. v. Rogers, 34 D.L.R. 252, affirming
33 D.L.R. 173, reversed.)

ArpEAL by defendant from the Saskatchewan Supreme Court,
affirming the judgment of Haultain, C.J., in an action on account.

Reversed.
J. A. Rilchie, for appellant; P. M. Anderson, for respondent.

Frrzeatrick, C.J.:—The Bank of Montreal, acting as agent for
the respondent to collect the amount of appellant’s cheque or
draft on the Estevan Security Co., sent that cheque direct to the
drawee by post, and, instead of insisting upon prompt payment
out of the funds which the appellant then had available with

that company for the payment of his cheque, chose to give the
company almost one month's delay, and at the end accepted a
worthless draft of the company which immediately after went into
insolvency. On these facts, 1 do not entertain any doubt that the
appellant was discharged of his liability to the respondent for the
amount of the cheque or draft, and that the appeal ought to be
allowed. 1 am inclined also to doubt that there was a good pre-
sentment, and in any event notice of non-payment was not given
in a reasonable time.

Suppose the Estevan Co. had had sufficient funds with the
Union Bank on which the draft was made, but the Bank of Mont-
real, in place of taking cash, had again accepted the draft of the
Union Bank on some other bank. The process might have gone on
indefinitely. Could it be suggested that the liability of the appel-
lant would always have continued, and that he could have been
held responsible for the failure of the Union Bank or any sub-
sequent bank whose draft the Bank of Montreal might have taken?
It would be just as true as in the present case that the respondents«
had never received cash.

It is no use for the manager of the Bank of Montreal to say that
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it did not appoint the Estevan Security Co. their agent, because
the bank does not appoint private bankers its agents if that is what
uf and it, in fact, did. Suppose, as counsel for the appellant suggested,
it had sent the cheque to the express company for collection, and it

Rouers

—Pay- CALcary

had taken the worthless draft instead of the eash, what answer Brewine &

ent of could the Bank of Montreal have had in face of this action of its '“*('."\"
ds then o 8 . o o
cepts a agent? Why should it be allowed to repudiate the agency, be- T
r which itzputrick,

cause it =ent it direct to the company on whom it was drawn?
flirming Further, the Bank of Montreal did not repudiate the discharge by
the draft, did not send back the draft, but accepted and presented
Court, it in due course.
count. I observe that Brown, J.,says that he does not think the ease of
Donogh v. Gillespie (21 A.R. Ont. 202), is applicable to the case at
dent. bar. If it could be held to be so, I should not be able to aceept it
ent for as a binding authority. If an agent presents a cheque and aceepts
que or a banker’s draft in place of cash, I cannot think the prineipal ean
to the claim that, in so doing, he was not acting within the scope of his
yment agency.  In a sense, every blunder or improper action on the part
e with of an agent is unauthorized by his principal.  Such a limitation on
ve the the liability of the principal for the acts of his agent would, how-
pted a ever, render impossible any dealing with an agent; parties <o deal-
nt into ing cannot always know the precise instruetions he has received
hat the with reference to ecarrying out the transaction in which he is
for the authorized to act.
I %o be As a matter of fact, 1 should suppose the transaction was
»d pre- carried out in accordance with common banking practice and the
intention of the Bank of Montreal.
The appeal should be allowed with costs,

| given

th the Davigs, J.:—In this appeal, I would, very much, have preferred  DavieJ
Mont- torefer the

case back for a new trial, so that the cause of the long
of the delay on the part of the Estevan Security Co. in remitting to the
lone on Bank of Montreal its draft on the Union Bank of Winnipeg which
appel- was dishonoured, in payment of the cheque or hill of exchange of
e been the appellant Rogers in favour of the respondent which the bank
1y sub- had forwarded to the Estevan Co. for payment, might be explained
taken? and the responsibility for that delay determined.
mdents As, however, this view is not shared by my colleagues, I eannot
see that any useful purpose will be served by my dissenting,
ay that
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formally, from the judgment allowing the appeal proposed to be
delivered.

So far as my personal assent to that judgment is concerned, I
simply desire to say that it is given with very grave doubt, arising
out of the absence of any evidence on the material fact of delay
above referred to.

The only plea placed upon the record by the appellant was one
of payment, and that did not call for any explanation of this delay,
and that was, I assume, the reason why no evidence on the point
was given.

Ipingron, J.:—The appellant owed respondent and gave it a
cheque on the Estevan Security Co., a private bank in Bienfait in
Saskatchewan, for $700, dated November 11, 1914, for which due
credit was given in an account rendered on the 30th of the said
month, by respondent to appellant. Respondent then, on the 14th
of the same month, indorsed it over to the Bank of Montreal (at
Calgary) where respondent carried on business, as I infer from the
date of credit given in said account, and the stamp marking of that
bank on the face of the document.

The trial judge says this was done for collection, but I

cannot so find from the evidence. That is barren of a good many
details relative to the dealings with this cheque regarding which we
might have been informed.

In law, however, I cannot say that there is any substantial

difference in the result so far as appellant is directly concerned,
whether it was left for collection or discounted, and placed to the
credit of respondent.

In either event it was the act of the respondent that entrusted
it to the Bank of Montreal, which must be held the agent of re-
spondent, unless treated as holder of the cheque.

The bank sent it direet to the Estevan Security Co.  But when
it did =0 does not appear.

It does appear that the said banking company sent as its pay-
ment of it, a cheque dated December 10, 1915, in favour of the
Bank of Montreal on the Union Bank at Winnipeg, which seems to
have been accepted by said Bank of Montreal without objection.
and in turn sent by it to Winnipeg for presentation.

The Union Bank refused payment of that cheque, and the Bank
of Montreal had it protested on 14th of the said December.
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to be On December 16, 1914, the respondent telegraphed appellant
as follows:—
ned, 1 To A. C. Rogers, Bienfait, December 16th, 19114

Bank advise draft seven hundred Estevan Seedrity on Union Bank lhu’;.l:ns
\rising unpaid.  See Seeurity Company at onee C.B. & M. Co., L. CALGARY
delay

The Estevan Security Co. had closed business that day hy BrEwNG &
M ¥ =3 MarrminGg

reason of its insolvency. Co
The appellant had money in that private bank sufficient to
meet the cheque which was handed over to him with his bank heok,

marked by a stamp of that company, as paid on December 10,

as one Idington, J
delay,

point
I am of the opinion that upon the foregoing faets, the judgment

of the trial judge and of the majority in appeal upholding it, cannot
be sustained and should be reversed.

e it a
fait in
h due
e said
e 14th
al (at
m the
f that

I have chosen to call the document now in question a cheque,
though on a private bank, and thus not a cheque within the mean-
ing of our Banking Act but under that properly called a *“bill of
exchange.”

There was a time when that distinetion could not properly
have been made, and when it would have been called, as 1 have

called it, a “cheque.”
but 1

many
ch we

I have done so designedly for the reason that there are some
considerations which I need not dwell upon, which shew that the
position of the respondent holder would be worse if in relation 10 a
hill of exchange than a cheque. )

The curious may find in the case of Robinson v. Hawksford, 9
Q.B. 52, many cases and authorities referred to where the law is

antial
srned,

o the discussed at a time when the distinetion between a cheque on a

private banker and a charetered hank did not seem to exist.

And though it was urged then that the original consideration
could have been sued upen, Patterson, J., remarked that he
thought not when the holder had vitiated the cheque by unreason-
able delay.

usted

(If re-

when

Be that as it may, I am clearly of the opinion that the respond-
ent cannot recover herein; if for no other reason than the eredit
given coupled with the most unreasonable delay which clearly led
to the loss of apparently the entire sum through the bank aceepting
another cheque or bill in its stead, upon the principle laid down in
the cases of Smith v. Ferrand, 7 B. & C. 19; Strong v. Hart, 6 B. &
C.160; Lichfield Union v. Greene, 26 L.J.Ex. 140; and by the late
Mr. Justice Street (no mean authority) unheld in appeal, in Boyd

s pay-
of the
'ms to
ction,

Bank
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v. Nasmith, 17 O.R. 40; and that the appeal should be allowed
throughout, and the action be dismissed with costs,
Durr, J.:—1 am of the opinion that this appeal should be

allowed with costs.

AxGLiN, J.:—1 am, with respect for the judges who have
taken the contrary view, of the opinion that this appeal should be
allowed.

The material facts are as follows:—An inland bill of exchange
drawn by the appellant on the Estevan Security Co. payable on
demand at Bienfait, Manitoba, was deposited by the payee (re-
spondent) with its bankers at Calgary on November 14, 1914, for
the present 1 assume for presentment and collection. These
bankers had no agency at Bienfait. Instead of employing the
Bank of Hamilton, which had a branch office there, to execute
their mandate, the bankers sent the appellant’s bill by post direetly
to the Estevan Security Co., presumably on the day they received
it. From that time until December 10, nothing further is known
of the bill, so far as is disclosed by the record. On December 10
the Estevan Security Co. (with which from November 11
the appellant had funds on deposit sufficient to meet his
bill) sent to the respondent’s bankers a draft on the Union
Bank at Winnipeg for the amount of the bill and on the
same day stamped the latter “Paid.”  On presentment at Winni-
peg, the Union Bank refused to honour the Security Company's
draft. The latter company suspended payment on December 16,
and on the following day, the appellant received a telegram, sent
on the 16th, informing him that his cheque (bill) had not been
paid.  Owing to the hopeless insolvency of the Estevan Security
(0. any claim the respondent might have to rank in its liquidation
in respect of his deposit with it is of little, if any, value.

Assuming that the respondent’s bankers adopted a usual and
proper course in sending the bill drawn by the appellant by the
post to the drawees (Bills of Exchange Act, R.S.C.¢. 119,8. 78 (d);
5. 90 (2)), they thereby constituted the latter their agents to present
to themselves. If so, they must be accountable for the conduct
of those agents in regard to the presentment for payment and
like accountability rests on the respondent. If there was a pre-
sentment, cither it was grossly dilatory if not made until December
10, or, if it was made in due course after the receipt of the bill by
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llowed the Security Co., there was what must, in the absence of any ex-
planation, be deemed an inexcusable delay in giving notice that
ald be payment had been withheld. Unless the bankers received the

money by return of post, the absence of an answer should have i o
ALG

) have been considered as a dishonour and notice thereof should have been  Brewine &
uld be given promptly. At all events, at least, some inquiry should at M ‘('«":“'

once have been made, and that should have been followed up by Py

gt ‘ n,J.
rhange steps to enable the appellant to protect his interest.  So far as is
ble on disclosed by the evidence, nothing whatever was done. 1 am,

ee (re- therefore, of the opinion that, assuming there was a presentment,
14, for j the bill, because there was undue and unaccounted for delay either
These in that presentment or in giving notice of dishonour by the agents
ng the of the holder, for which it cannot escape responsibility, the drawer
xecute is discharged. If authority for this view be needed, the case of
lireetly Bailey v. Boderham, 16 C.B.N.S. 288, supplies it.

reeived It is a fair inference from the facts in evidence, that if the bill

known had been presented across the counter, as it might have been, it
1ber 10 would have been paid. That the drawer was damnified to the
er 11 extent of the face value of the bill by the failure of the bankers to

et his discharge their duty, is therefore apparent. It follows that it is
Union immaterial whether the instrument should be regarded as a cheque
on the or as an inland bill of exchange. For reasons concisely stated by
Winni- Winter, D.C.J., in Revelstoke Saw Mill (o. v. Faweett, 8 W.W.R.
ipany’s 477, 1 think it is not a cheque but a bill payable on demand, with
Ler 16, the result, accurately stated by that learned judge, that, without
m, sent proof of actual damage (which, however, exists in this case), the

it been drawer was discharged not merely in respect of the bill, but also
lecurity from his liability on the original transaction for which it was given.
lidation Although the only plea of the defendant is payment, the de-
fence of the negligence in regard to presentment and notice of dis-

ual and honour was fully investigated at the trial, and the issue upon one or
by the both of these defaults was clearly before the court.  Moreover, the

V78 (d): defence based on the bankers’ default is tantamount to a plea alleging

present that the plaintiff is thereby estopped from denyving payment. No

conduct injustice to the plaintiff on the grounds of surprise or otherwise can

t and o result from allowing the defendant to take advantage of any legal

g a pre- defence disclosed by the faets in evidence. Under these cireum-

seember stances it would savour of extreme technicality to deprive him of

» bill by the benefit of any such defence because not exphcitly raised in his
plea.
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If, as i= by no mweans improbable, the respondent’s bankers,
when they received the appellant’s bill, placed the amount of it to
the customer's eredit, they would, under the circumstances in evi-
dence, find great difficulty in maintaining a right to debit its
account with the amount of the bill when eventually returned to
them as unpail. If they had not that right, the plea of payment
might well be regarded as actually established. Moreover, there
is not a little to be said for the view that the defendant, if then still
liable, was discharged when the bankers took the Security Co.'s
draft on the Union Bank instead of insisting on payment of his bill
in cash. No doubt when that draft was issued the amount of the
defendant’s bill was charged against his account with the Estevan
Security Co., and, as Brown, J., points out, he would thereafter
have been to that extent unable to obtain payment from it of his
deposit. It may be that after so charging up the bill to appellant’s
account, the Security Co. should be regarded as having held the
amount thereof, as agents for the respondent’s bankers and there-
fore for the respondent. ’

I prefer to rest my judgment, however, upon the effect of the

negligence of the respondent through its agents in regard either to
presentment or to notice of dishonour.

The appellant is entitled to his costs in this court and in the
Supreme Court of Saskatchewan en bane and judgment should be
entered dismissing the action with costs. Appeal allowed.

ANNOTATION.
Ch —Delay in p! ing for payment,

q

The Bills of Exchange Act, 1890 (53 Viet. ¢. 33) was a re-enactment with
little modifieation of the English Bills of Exchange Aet, 18382, In the revision
of 1906, however, many alterations were made in the arrangement and con-
stitution of the sections.  Many of the sections of the new Aet consist of sub-
sections of the old Act and even more frequently sections of the old Aet have
been divided into parts and sub-sections and now appear in separate sections
of the new Act.

S. 166 of the Act of 1906 (R.8.C. 1906, ¢. 119) corresponds with s. 74 of
the English Act of 1882, Clause a is as follows:—

(@) Where a cheque is not presented for payment within a reasonable
time of its issue, and the drawer or the person on whose account it is drawn
had the right, at the time of such presentment, as between himself and the
bank, to have the cheque paid, and suffers actual damage through the delay,
he is discharged, to the extent of such damage, that is to say, to the extent to
which such drawer or person is a creditor of such bank, to a larger amount
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nkers, than he would have been had such cheque been paid.  This cluuse was pussed  Annotation.
. to mitigate the rigour of the common law rule. At common law the omission
fit to to present a cheque for payment did not disch the drawer until six vears
in evi- had elapsed, unless some injury resulted to him from the delay.  Robinson v,
bit its Hawksford (1846), 9 Q.B. 515 Laws v. Rand (1857). 3 C.B.N.S. 442, But by
the common law if a cheque was not presented within a reasonable time and
the drawer suffered actual damage by the delay, the drawer was absolutely
yment discharged, even though the damage suffered was less than the amount of the
, there cheque, g, where the bank failed, but ultimately paid a substantial portion
of its liabilities, Alerander v. Burchfield (1542), 7 M, & G. 1061, It will be
seen that the former part of the common law rule is impliedly preserved by
the Act, namely, that if the drawer does not suffer age by the delay
his bill holder may present a cheque within any period not exceeding the period of
of the limitation of action. The drawer of a bill of cxchange payable on demand is,
however, by s. 86 of the Act, discharged if the bill is not presented for pay-
ment within a reasona! le tine after its issue.  But see Vermette v. Fortin,
reafter Que. 8.C, 229, where it was held that more than two years was a reasonable
of his time under the circumstances.  The drawer of a chegue in such ease is dis-
charged only if he had the right at the time of presentment, as between him-
self and the bank, to have the cheque paid, and suffers actual damage through
eld the the delay and only to the extent of such damage.
| there- In Revelstoke Sawmill Co. v. Faweett, 8 W.W.R. 477, F., in settlement of a
claim for material supplied, sent to R. a cheque drawn on the Dominion
Trust Co. R. did not present the cheque for five days,  Upon presentation it
of the was dishonoured, the Dominion Trust Co. having suspended payment. It was
ther to held that if the Dominion Trust Co. was an incorporated bank so as to come
within the definition of bank contained in the Bills of Exchange Act, I was
. discharged, as to the amount of actual damage suffered by him through the
in the delay in presentation, and R. under s. 166, sub-see. (b) of the Aet, beeame a
puld be creditor in lieu of F. of the Dominion Trust Co.  But if the Dominion Trust Co,
weed. was not an incorporated bank as defined by the Act, not only was F. dis-
charged, in respect of the bill, but he was also discharged from his linbility
on the original consideration for which it was given.
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Clause B. of 5. 166: The holder of such cheque, as to which such drawer
or person is discharged, shall be a ereditor, in lieu of such drawer or person of
such bank to the extent of such discharge, and entitled to recover the amount
from it,

This clause has adopted the principle of the civil law and modified the
general rule of 8. 127, that a cheque does not operate as an assignment of funds
in the hands of the bank. If the drawer is discharged under elanse (a) the
holder may recover from the bank out of the drawer's funds, to the extent to
which the drawer is discharged, Banque Jacques-Cartier v. Limoiou (1899),
17 Que, 8.C., at p. 223. If, however, the drawer had no funds to his eredit, but
was authorized to overdraw, the drawer would still be discharged, but the
holder could not prove against the bank.

If the delay in presentment is pursuant to an agreement between the
drawer and the holder, the drawer would have to bear the loss resulting from
the failure of the bank in the meantime.

Marreco v. Richardson, [1908] 2 K.B. at 503:

ent with
 revision
and con-
it of sub-
Act have

+ seetions

18, T4of

asonable
is drawn
“and the
he delay,
extent to
r amount

The holder should present

the cheque within a reasonable time of its issue, not only to guard against the
contingency of the bank failing (see Revelstoke Sawmill Co. v. Fawcelt, supra)
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but to guard against any possible revocation of the bank's authority to pay,
as by its receiving notice of the customer’s death, the holder should also bear
in mind that he may be put to much trouble and inconvenience by his neglect
to present the cheque within a reasonable time because banks in general
understand it as a rule of business not to pay old cheques without enquiry.
The drawer’s account may be overdrawn, or he may have ceased to have an
account with the bank, or might have become insolvent in the interval.

ReasonasLe Time.—Sub-sec. 20f 8. 166 is as follows:—* In determining
what is a reasonable time, within this section, regard shall be had to the
nature of the instrument, the usage of trade and of banks and the facts of the
particular case.” .

This clause considerably relaxed the stringency of the old common law
rule and became necessary in view of the increase in the eirculation of cheques
in place of cash or bank notes. The old cases laid down the following prin-
ciples, and in so far as they embody the present usages of trade and banks
they will still control the meaning of the words ‘‘reasonable time' in the
statutory definition:

(1) If a person who receives a cheque, and the banker on whom it is
drawn are in the same place, the cheque must in the absence of special cir-
cumstances be presented for payment on the day after it is received, Alerander
v. Burchfield (1842), 7 M. & Gr. 1061,

(2) If the person who receives a cheque and the banker on whom it is
drawn are in different places, the cheque must in the absence of special cir-
cumstances be forwarded for presentment on the day after it is received, and
the agent to whom it is forwarded must in like manner present it or forward
it on the day after he receives it.  Hare v. Henty (1861), 20 L.J.P.C. 302
Prideaur v. Criddle (1869), L.R. 4 Q.B. 455, Heywood v. Pickering (1874),
LR. 9 Q.B. 428

(3) In computing time, non-business days must be excluded, and when
a cheque is crossed, any delay caused by presenting the cheque pursuant to
the crossing is probably excused. As to unreasonable delay in presentment
of cheques in view of the evidence as to the usage of trade, see Banque J acques-
Cartier v. Limoilou, supra, where it was held that a cheque issued on the
11th of the month and presented on the 15th was not presented within «
reasonable time; see also Legaré v. Arcand (1895), 9 Que. 8.C. 122, where
one day’s delay was held to be unreasonable in view of the fact that there
had been a run on the bank and that suspension was likely to follow.

THE KING ex rel. BURNS v. FIELDING.

Nova Scotia Supreme Court, Russell, Longley and Drysdale, JJ., Ritchie, E.J
and Chisholm, J. March 12, 1918.

IntoxicaTinGg Liguors (§ 111 B—60)—Nova SBcoria TempeERANCE AcT—
CLUs—LIQUOR IN CLUB BUILDING—JURISDICTION OF MAGISTRATE
On an information under the Nova Scotia Temperance Act against o
member of a elub for unlawfully keeping liquor in the club building, the
question is one of fact to be determined by the stipendiary magistrate,
ne question of jurisdiction arises on which a writ of prohibition can
issue.
[Hawes v. Hart, 18 N.8.R. 42, distinguished.)

Motiox on behalf of Michael F. Burns for an order that a writ
of prohibition do forthwith issue directed to George H. Fielding,
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to pay, stipendiary magistrate in and for the City of Halifax, to prohibit

;lﬁ:‘;;?: him from further proceeding or making a conviction on a certain

general information and complaint laid by E. 8. Tracey, inspector under the  pyy Kina
PRQUIry. N .8, Temperance Act for the City of Halifax, charging the relator ’"\l :::i
'r“'" - with having, between certain dates specified, unlawfully kept for
iy sale intoxicating liquor contrary to the provisions of Parts Land 11, F1FPING.

1 to the of the N.8. Temperance Act and Acts in amendment thereto then  Statement.
ts of the in force in the City of Halifax.
L J. J. Power, K.C., for the relator, in support of application;
cheques Nem, con.
ing prin- Russiny, J.:—This is an application for a writ of prohibition.
Ed l.l,lm:::: The stipendiary magistrate of Halifux city was about to conviet
the member of an incorporated club of keeping liquor for sale

om it is under the circumstances appearing in the evidence. The practice
‘;‘""l "'""' was for the club to keep liquor in an ice chest or box.  Any member
erander

desiring to drink it could help himself from the stock and deposit
om it is the price. It seems that there was sometimes a person in charge
ecial cir- of the stock and sometimes there was no one. I think this was a
v;::,“:::: sale by the club to the member. If the club were unincorporated
p.C. 302 it is conceivable that every member would be liable for keeping

g (1874), the liquor for sale. But the corporation is a distinet juristic
ad when person and the property in the liquor as well as the possession of it
M . . " 2

rsuant to was in the corporation. The member had neither property nor

sentment possession and so far from keeping the liquor for sale he himself

"i’"’”"":' was the purchaser of the liquor consumed. It is probable that
on the o . .

within a the legislature never intended to put the member of an incorporated

22, where club in any different position from that of the member of a club
hat there not incorporated. But in construing a criminal statute 1 do not
e think we are at liberty to indulge in any speculations of that
nature.

I do not, however, think that the case is one for a writ of
prohibition. I think the magistrate had jurisdiction under the
a Aor— information to inquire into the question whether the defendant
“1"""‘:":":" . charged in the information was or was not guilty of the offence.
Iding, the I cannot see that there was any preliminary question to be
o, g decided upon which his jurisdiction depended as was held in the

case of Hawes v. Hart, 18 N.S.R. 42, by one or more of the n embers
of the court. The only question he had to decide was whether
at a writ the defendant had committed the offence charged. That decision

*hie, E.J

Fielding,
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involved the interpretation of a section of the N.8. Temperance
Act. So may every case that comes before the court under the
provisions of the Aet. I think the magistrate had jurisdiction
to decide that question.

DryspaLg, J.:—This application is for a writ of prohibition
to prevent the stipendiary magistrate from proceeding further with
an information against Michael F. Burns laid by one Edwin 8.
Tracey, whereby Burns is charged with keeping for sale intoxicating
liquor contrary to the terms of the N.8. Temperance Act.  Burns
is the vice-president of an Athletic Club and the charge against
him is keeping or having in the club house liquor against the
terms of 8. 6(3), whereby he is deemed to violate s. 5 of ¢. 2 of
the Acts of 1910.

A careful reading of the legislation convinces me that it was
intended to cover just such a case as this evidence discloses against
Burns. The difference between incorporated and unincorporated -
societies is abolished and the keeping or having in the club house
liquor for the use of any person resorting thereto not only makes
the club liable, but shall be deemed a violation of 8. 5 by the
members or persons so resorting. Whether Burns kept liquor in
the club for himself and others or for himself contrary to the
spirit and meaning of &. 6 (3), is a question of fact to be determined
by the magistrate and not for our consideration, except to say that
the case as made before the magistrate warrants him in proceeding
I would refuse the writ.

Rircnig, E.J.:—Fielding is the stipendiary magistrate for the
City of Halifax; Tracey is the inspector for the purpose of enforeing
the N.8. Temperance Act. An information was laid against the
relator, Michael F. Burns, for unlawfully keeping for sale intoxi-
cating liquor contrary to the provisions of the Aet. Burns is a
member of the “‘Resolutes Amateur Athletic Club of Halifax.”
The club was incorporated by ¢. 153 of the Aets of the Province of
Nova Scotia for thesyear 1901. The objects of the club as stated
in its Act of Incorporation are: *‘ The promotion and encouragement
of athletics and the physical improvement of its members.” It
is, therefore, very clear that the keeping of beer for the members
was not one of the objects of the club. Beer can hardly be re-
garded as promoting and encouraging athletics or the physical
improvement of the club members. Apart from this the evidence
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erance shews that the beer was owned and kept by the members and not \ S,

ler the by the club as a club. S0

diction The case eame on for trial before the stipendiary magistrate. e Kiva
He intimated that he thought it was a case for convietion but ii\ REL
. . N URNS
ibition also intimated that he would hold his hand to enable the relator »

or with to apply to this court for a writ of prohibition, and the appli- Fiewoina,

lwin 8, cation now comes before the court. Ritehie, E.
ieating 8.5 of the Aet makes it an offence to keep intoxieating liquor

Burns for sale. Beer is a malt liquor which comes within the definition

against of “intoxicating liquor” as defined in the Aet.

st the Sub-s. 2 and 3 of 8. 6 of the Aet are as follows,

2. Any incorporated or unineorporated society, association or club, or
any member, officer or servant thereof, or person resorting thereto, that sells
or barters liquor to any member thereof, or to any other person, shall be held

it was to have violated & 5 of this Act, and shall incur the penalty provided for the
against unlawful sale of liquor. - »

3. The keeping or having in any house or building, or in any room or
place oceupied or controlled by such society,

¢. 2 of

yorated sociation or elub, or any member

» house or members thereof, or by any person resorting thereto, of any liquor for sale
makes or barter, shall be a violation of s, 5 of this Aect.

by the By an amending Aect (1 Geo. V. 1911 ¢. 33 5. 4) the sub-s, 3,
quor in above quoted, was repealed and the following substituted:

The keeping or having in any house or building, or in any room or place
) oceupied or controlled by such society, association or elub, or any member or
rmined members thereof, or by any person resorting thereto, of any liquor shall be
ay that deemed a violation of 8. 5 of this Aet.

to the

eeding. The words “for sale or barter” are intentionally struck out.

Therefore the question of fact is, did Burns keep or have the beer
for the in the club building? 1 think there is evidence upon which the
oreing stipendiary magistrate can hold, if he thinks proper to do so, that

inst the Burns had or kept the beer in the club building. This question
| intoxi- of fact is entirely for him, and is not subject to the control of this

ms is o court. Burns, as 1 have said, was a member of the club and its
alifax.” vice-president.

vinee of Robert Horner swears:—*The ale belongs to the members of
s stated the club.”  William White swears:—*The ale belongs in part to

igement me. It belongs to all the members of the elub.”

m” It If it belonged in part to White, it also belonged in part to Burns
nembers and he drank it in the club.

v be re- In the view which I take of the evidence, it is not necessary to
physical discuss the cases cited. It is urged that the prosecution was out
sidence of time. I think there is no ground for this contention.

17—40 p.L.R.
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Inmy upiuiun the application should be refused.

Cuisnos, J.:—The sections of the N.8. Temperance Act which
have to be (-unsulvn-nl are 8 6 (2) of e. 2 of 1910 and sub-s. (3) of
said s, 6 as amended by 5. 4 of .33 0of 1911, They are as follows -
(The sections referred to are quoted in full in the opinion of Ritchie,
EJ.)

Sub-s. (2) makes it an offence against the Act for the club,
or any member or officer or servant thereof, to sell or barter
liquor to any member of the club, or to any other person.  The
sale by the elub or by any of its members, officers or servants is
the offence defined in that sub-section. Sub-s, (3), as it originally
stood, made it an offence to keep or have for sale or barter in any
house, building, room or place controlled or occupied by any
such member or controlled or oceupied by any person resorting
thereto. Those who are eapable of committing this offence are
1 take it, persons or clubs who kept or had, in such defined prem-
ises, liquors for purposes of barter and sale to anybody to whom
a sale could be made.  The amendment of 1911 makes such having
or keeping of liquor in such permises, no matter whether kept o
had for purposes of sale or barter or not, a violation of the Aet.

The question then is, did the defendant, by himself alone
or with others, keep or have liquor in premises occupied or con-
trolled by the elub or by its members or officers of which he
was one? 1f we are permitted to look at the evidence 1 should say
with hesitation that he did. He was a member of the club and
was its vieespresident and he and his fellow members permitted
the liquor to be kept there.

I am of opinion that the applieation for the writ of prohibition
should be refused. Application refused.

BERG v. COWIE.

Saskatchewan Court of Appeal, Haullain, C.J.S., Newlands, Lamont o
Eliwood, JJ.A. March 27, 1818,

MAsTER AND SERVANT (§ 1E—21)—REFUSAL OF SERVANT TO DO WORN
RiGHT OF MASTER TO DISCHARGE—VILE NAMES—CONDONATION
Refusal on the part of a servant to perform the duties for which |
was hired, gives the master the right to dismiss him, but does not justiiy
the master in insulting him by calling him vile names.  The servant docs
not necessarily condone the offence because he does not leave the employ
immediately, espeeially if the offence is again committed after a few days
after which the servant does leave the unpln\
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ArreaL by plaintiff from a judgment of the trial judge dis-
missing an action for recovery of wages. Reversed.

D. A. MeNiven, for respondent.

Haverany, CJR, and Newrnasps, JA, concurred  with
LamonT, J. A,

Lamont, J.A.:—The faets in this ease are simple.  The de-
fendant hired the plaintifi to work for him on his farm-from April
10, 1917, until the fall of the same year at a wage of 60 per
month. The plaintifi. worked until July 17. On July 15 the
defendant’s wife asked the plaintiff to milk the cows; the plaintiff
at first refused but subsequently did it. Next morning some
words took place between plaintifi and defendant, in the course of
which the plaintiff said that he could not get along with people
that had worked out. The defendant considered this remark to
refer to his wife and to cast a slur upon her, and he used abusive
and insulting language toward the plaintifi.  According to the
plaintiff he ealled him a *“liar and a bastard” several times.  The
defendant admits that he called him a “cur” and a “bastard.”  On
the evening of July 17 the plaintiff asked the defendant if he was of
the same opinion still; the defendant said he was.  According to
the plaintifi’s evidence, the defendant repeated the offensive names
he had called him the day before. The defendant’s evidence on
the point is this: “On Tuesday night he asked me if T was still of
the same opinion. I said ‘Yes' until he apologised, and 1 could
then withdraw everything I said. He said he would quit.”  The
plaintiff left the defendant’s employ the next morning.

The findings of the trial judge are as follows:

I consider that the contract was an entire contraet, payable at the termin-
ation of the contraet, at the rate of $60 per month.

The evidence shews that the plaintifil refused to do work which he was
lawfully ealled upon to do on the Sunday morning when he was instructed to
milk the cows. The evidence also shews that the defendant used insulting
language to the plaintiff on the Monday and the Tuesday.

The defendant had the right, when the plaintiff refused to milk the cow,
to discharge him immediately, but had no right to use insulting and abusive
language to him. On the other hand, when the defendant used insulting and
abusive language to the plaintiff, he, no doubt, had a right to leave the employ,
had he done so immediately.  He did not, however, leave immediately but
took time to think the matter over, and on the Wednesday following he left
the employ,

The defendant, by not discharging the plaintiff imnediately on his refusal
to work, condoned what had taken place, and the plaintiff, by not leaving
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immediately after the abusive language was used to him, also condoned the
use of the abusive language.

He thereupon dismissed the action, but directed that each
party pay his own costs,

In my opinion, the Distriet Court Judge erred in dismissing the
plaintifi’s action. The hiring was from April 10th to the fall “*at
a wage of $60 permonth.”  This is a monthly hiring and the wages
accrued due at the expiration each month of service: Grant v.
Bradley, 4 S.L.R. 505. The plaintiff is, therefore, in any event,
entitled to 3 months' wages, less $10 which he had received.
Whether he is entitled to be paid for the 7 days he worked after
July 10th depends op whether or not he was justified in leaving
If he was justified, he is entitled to be paid; if not, he cannot
recover any wages for work done after July 10.

The question, therefore, is, did the language used towards him
by the defendant on Monday morning and persisted in on the
evening of the following day justify the plaintiff in quitting the
service?

In Clouston v. Corry, [1906] A.C. 122, the Privy Council held
that there is no fixed rule of law defining the degree of misconduct
which will justify dismissal from the service. That it is a question
of fact for the jury, whether the degree of misconduct was incon-
sistent with the fulfilment of the express or implied conditions of
service so as to justify dismissal. I take it that the principles
governing the right of an employer to dismiss his servant will also
govern the right of a servant to abandon his employment, In the

case just referred to, their lordships say that “any misconduet incon-

sistent with the fulfilment of the express or implied conditions of
service will justify dismissal.”

What are the implied conditions of service? So far as the
servant is concerned these depend, in a great measure, upon the
nature of his employment and his master's business. He is bound,
however, to obey all lawful orders of his master, to be honest and
diligent in his master’s business and not abuse his confidence in
matters appertaining to his service—Smith on Master and Servant,
5th ed., p. 99.

Furthermore, the master is entitled to be treated with respect
by his servant. On the other hand, the servant is also, in my
opinion, entitled to decent treatment at the hands of his master.




D.LR. 40 DLR/ DomiNioN Law Reports. 253

oned the There are many servants whose feclings are as fine and whose sﬁ‘-
sensibilities are as susceptible as those of the master, and a m: ter C. A
has no right to make the conditions of living, on the part of his  gpug
servants, intolerable to a man of decent feeling. To call a man a oL
“cur” is to call him a low, ill-bred, surly or cowardly fellow; it isa sy
term of contempt—(New English Dictionary). To call him a ™4

“hastard” is to cast aspersions upon his birth and parenta, No

at each
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rant V. g :
: ‘ evidence was given by the defendant that these words were used
y event, ; iy g
! by him and understood by the plaintiff in a sense other than their
eceived. ; Z i .
1 aft ordinary meaning. I think it would have been open to him to show
ed after -
leavi (if such were the fact) that they were mere terms of abuse used and
eaving.

understood in a sense less degrading than their true meaning.  No
such evidence was given. Indeed, from the fact that the de-
fendant persisted in them after a lapse of two days, the conclusion
might fairly, I think, be drawn, that they were not mere terms of
abuse uttered in a moment of anger. '

The trial judge has found, as a faet, that the employment of the
language used by the defendant toward the plaintiff afforded ample
justification for the plaintiff’s leaving his employment. This being
a question of fact, I do not think it should be disturbed. Morcover,
I agree with the conclusion reached by the trial judge. The con-
ditions of employment, in my opinion, would be intolerable if a
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master were permitted to use such language towards his servant,
and the servant could only escape therefrom by losing his wages if
he refused to submit to it.

The trial judge, however, held further tha. the plaintiff had con-
i doned the use of this language by the defendant.  With deference,
litions of I am of opinion, there is no evidence to support this.  The
fact that the plaintiff did not leave at once is, to my mind, under
the circumstances, no evidence. His waiting two days before
asking the defendant if he still believed he was the kind of man his
words implied, would indicate that he thought the defendant might
have used the terms as a result of momentary anger, and that after
time had cooled his anger, he would retract. At any rate the
question on Tuesday night shows he was not condoning the defend-
ant’s offence. On the defendant’s refusal to retract unless the

ar as the
upon the
is bound,
onest and
fidence in
1 Servant,

th respect plaintiff apologised, the plaintiff left. 1 ecannot, in this, see evidence
80, In my of condoning the use towards himself of the contemptuous and in-

18 master. sulting terms used, but, even if there had been, in effect the de-
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fendant reiterated the words he had formerly used. If the de-
fendant had any real grievance against the plaintiff because the
plaintiffi had refused to milk the cows, he might, according to the
finding of the trial judge, with which I also agree, have dismissed
the plaintiff; but where a master decides not to exercise his right of
dismissal the failure on the part of a servant to perform the duties
for which he was hired does not give the master a right to insult
him as the defendant in this case insulted the plaintiff,  This point
is touched upon by Wetmore, J., in Owen v. James, 4 Terr. L.R.
174, at 176, where he says:

A mere expression of opinion by an employer that his hired man is not
doing as much work as he ought to do, at any rate unless the remark is couched
in language which a reasonable man would not submit to, is not sufficient to
justify a hired man breaking his contract of hire.

In my opinion the language of the defendant was such as no
man could reasonably be called upon to submit to.

Reference was also made to certain authorities which indicate
that a single offence is not sufficient to justify dismissal from or
abandonment of an employment. I do not think any definite
rule can be laid down. Every case must be determined upon its
own circumstances and the nature of the offence.  See MeBride
Brooks, 4 8.L.R. 124, 1, therefore, think the plaintiff was justificd
in leaving.

The appeal ghould, in my opinion, be allowed with costs; th
judgment below set aside and judgment entered for the plaintifi
for the amount of his claim and costs.

Erwoon, J. A.:—This is an action brought by the plaintifi to
recover wages, at the rate of 860 a month, from April 10, 1917
until July 16, 1917, on which latter date the plaintiff left the de-
fendant’s employment.

The evidence shows that the hiring was under a verbal agree-
ment to work from April 10 until the fall of that year at a wage of
£G0 a month. Nothing was said as to when the wages were to

paid.  On the day preceding that upon which the plaintifi left
the plaintiff and defendant had some words, in the course of which
the defendant made use of some very insulting language to the
plaintiff.  On the following day the plaintifi asked the defendant

"

if he had the same ideas, and he said *“Yes" and called him the
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same names again. I am satisfied that these words were intended
as merely words of abuse. The plaintifi thereupon left the em-
ployment and brought this action, which was dismissed by the
District Court Judge, who held that the plaintiff left his employment
without justification, and that, as termis of the employment had
not heen completed, the plaintiff was not entitled to anything.

8o far as the 3 months which the plaintiff did complete are con-
cerned, I am satisfied that the plaintiff is entitled to his wages for
those months. Johnston v. Keenan, 3 Terr. L.R. 239; Taylor v.
Kinsey, 4 Terr. L.R. 178,

The question of whether the plaintiff is entitled to wages for
the few days that he worked in the fourth n

ith, would depend
on whether or not he had any justification for leaving the employ-
ment.

In 26 Cye., p. 986, it is stated that a servant is not justified in
abandoning his contract before the expiration of the term unless
good and just eauses exist therefor, and that, generally speaking,
any breach of the express or implied provisions of the contract of
employment by the master, or any act or negleet on his part which
is prejudieial to the safety, health, comfort, morals or reputation of
the servant will be deemed sufficient grounds for abandonment,
In the notes to the above it is stated that o wmere disagreement or
rude remark by the master is no justification, neither is harsh
language by the master. 1 cannot find any case in which it has
been held that mere abuse by words or insulting language are
sufficient grounds for the servant abandoning his employment. 1
quite realize that the relationship of master and servant is greatly
different from what it was in early days.  Formerly, a servant was
practically a mere chattel; the waster could do with him practi-
cally what he liked. He could chastise him.  But conditions have
greatly ehanged, and I apprehend that conduet which would not in
the early days have justified a servant in abandoning his employ-
ment would be held to-day as sufficient grounds for abandonment.
There are cases in which it has been held that a servant may be
dismissed for gross insolence or rudeness to his master, but it has
been held that a single instance of insolence on the part of a servant
15 not sufficient ground for dismissal.  Edwards v. Levy, 2 F. & F.
0,
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In the case at bar, the insulting language used was practically
on an isolated occasion. While it is true it was repeated the next
day, it was only repeated on the invitation of the servant, and even
then, the master said in reply to the servant’s question, that he was
of the same opinion until the servant apologised for something he
had said, and that, on an apology being given, he would withdraw.
I can quite conceive that continued abuse of a servant by mer
words might be a ground for abandonment, but I am of the opinion
that, in the circumstances of this case, a sufficient ground for
abandonment was not shown.

The appellant, in my opinion, is entitled to judgment for
$180.00, less cash received on account, $10. The appellant is
entitled to have his costs of the iction and of this appeal.

Appeal allowed.
APPELBE v. WINDSOR SECURITY Co. Ltd.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., and Riddell,
Lennox and Rose, JJ. December 7, 1917.

MorrGaGe (§V1E—90) —MorrGaGors AND Purcuasers Reuer Act
MORTGAGES EXECUTED PRIOR TO AvuGust, 1914 — PromsiTion
AGAINST,

The prohibition .umnu! proceedings under the Mortgagors and l’ul

(qu«-rs Act, 5 Geo. V. e.22 (Or), and the amendment |h(-n|n 6 Geo. \

27 (0), and the Statute Law Amendment Act, 7 Geo. V. e. 37 8. {

mortgages, is expressly and plainly confined to nmrtmnm-n made or exc-

cuted prior to August 4, 1914.” A mortgage made after that date al-
though in substance a renewal is not within the Acts,
[See Annotation 22 D.L.R. 865.]

ApreaL by plaintifi from an order of Sutherland, J. dismiss-
ing an action (brought without the leave of a Judge) to recover
the principle money secured by mortgage. Reversed.

J. H. Rodd, for appellant.

W. E. Raney, K.C., for respondents.

Mereprry, C.J.C.P.:—The single question involved in this
appeal is: whether the prosecution, without the leave of a Judge,
of such an action as this, is prohibited by the recent moratory
legislation of this Province.

That legislation is comprised in these enactments: the Mort-
gagors and Purchasers Relief Act, 1915—5 Geo. V. ch. 22 (0.)—an
Act to amend the Mortgagors and Purchasers Relief Act—6 Geo
V. ch. 27 (O.)—and the Statute Law Amendment Act, 1917
7 Geo. V. ch. 27, sec. 59.
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Though these enactments must be deemed to bhe remedial
enactments, and as such must be liberally interpreted, we must
take care that we do not go a step further and extend their pro-
visions to things which some may think ought to have been, or
even were intended to have been, but in fact were not, covered
by them.

As to mortgages, the prohibition against proceedings, for the
recovery of the principal moneys secured by them, is expressly
and plainly confined to mortgages ‘“‘made or executed prior to
the 4th day of August, 1914” (sec. 2 (1) (a) of the first enactment);
and even in regard to them the prohibition is, by sec. 4 of the first
enactment, further curtailed so as to exclude mortgages made
before that day which have been extended or renewed after it.
But, by the second enactment, this further curtailment was re-
duced so that it now covers such mortgages only where the ““exten-
sion or renewal is for not less than three years, and the rate of
interest provided for in the original mortgage is not increased by
such extension or renewal.”

Hitherto this case seems to have been dealt with as if there
were some prohibition contained in these enactments against
proceeding on some mortgages though made after the 4th day of
August, 1914: but that is plainly not so. The prohibition, as 1
have said, is expressly and plainly confined to mortgages made
before that day; that is, before the war, which, and its effect,
mortgagors could not prevent; and does not touch mortgages
made after the beginning of the war, the making of which, mort-
gagors could prevent—the making of which is their own act,

The mortgage in question having, admittedly, been made after
the 4th day of August, 1914, how is it then possible to bring this
action within the prohibitory words of these enactments?

To say that it is in substance only a renewal of a mortgage
made before that day, cannot help the respondents; it was none the
less a mortgage mate after that day, and so one without, expressly
and plainly without, these enactments. We cannot add to the
words “made or executed prior to the 4th day of August, 1914,
such words as “or re-made or re-executed after that day:"” nor
does there seem to be any good reason why the Legislature should
do so0; their purpose was, as I have said, to protect those injur-
iously affected by the war, not those who, with a full knowledge
of the war and its effect, choose to make mortgages.
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This case ean be brought within the provisions of the enact-
ment only: (1) by ignoring the fact that they affect only mortgages
“made or executed after the 4th day of August, 1914;” or else
(2) by turning the curtailing section, 4, into an enlarging provision,
and then unwarrantably and inexcusably holding that by implica-
tion a mortgage made after the 4th day of August, 1914, is brought
within the enactment if it ean be called an extension or renewal
of one made before that day. 1 say ‘“unwarrantably and in-
excusably”” mainly because to doso isto attribute to the Legislature
the want of ability to state in plain words a simple purpose.

But, if that were not so, how ean it be found that the mortgage
in question was only an extensio. or renewal of another mortgage,
another mortgage which long since ceased to exist, and was, long
since, formally discharged, and the discharge of it duly registered:
and not only that, but a mortgage made by an entirely different
mortgagor, the other mortgagor having, and having had since the
discharge of his mortgage, no interest in the mortgaged property
or in any dealings with it, and indeed no kind of liability in respect
of mortgage or mortgaged property: and a mortgage different in
all respects from the other; the only semblance of likeness in them
being that the mortgaged lands were the same in the first as they
are in the second of these mortgages, and that each was given by
a purchaser—a different purchaser—to secure payment of part of
his purchase-money ?

There may be an “extension” or a “renewal” of a mortgage
without making a new one, and to such an *‘extension or renewal”’
the Act is plainly applicable.

The appeal should be allowed and the order appealed against
set aside.

Rivpewr, J., agreed that the appeal should be allowed.

Rosg, J.:—Section 2 of the Mortgagors and Purchasers Relief
Act, 1915, imposes restrictions upon the right to enforce payment
of the principal money secured by mortgages made before the
4th August, 1914, Certain exceptions from those restrictions are
made by sec. 4, as amended in 1916. The mortgage in question
is not within the words of sec. 2, in that it was made after the 4th
August, 1914: the question is, whether it must, nevertheless, be
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enact- held to be affected by sec. 2 because it is not excepted from it by
tgages sec. 4: that is to say, sec. 4 enacts that sec. 2 shall not apply to
or else extensions or renewals of a certain description made after the 4th 4.0
vision, August, 1914; and the question is, whether see. 2 is to be held . Y

i . . " . Winpsor
\plica- applicable to this mortgage, because it is an extension or renewal  Sgcvwiry

rought which does not answer the deseription of the extensions or renewals (‘.,"’,'
mewal . so0 expressly excepted from the operation of sec. 2.* Inso stating  Caxapa
nd in- the question I am assuming that the mortgage sued upon is an L':ED'
slature “extension” or “renewal,” although there is much to be said for ~ Rosed:
. : the contention that it is neither the one nor the other, but is a new

rtgage mortgage.

rtgage, I think that the answer to the question is to be found in a ¢
8, long that was not brought to Mr. Justice Sutherland’s attention: West
stered: Derby Union Guardians v. Metropolitan Life Assurance Society,
fferent [1897] A.C. 647. In that case the House of Lords had to consider
1ee the a statute of 1871, which is set out in the report of the case in the
operty Court of Appeal: [1807] 1 Ch. 335. The statute enacted that if,
respect at any tinie, Poor Law Guardians should be able to borrow money

rent in at a rate of interest lower than the rate secured by a charge pre-
n them viously made by them, they might, with the authority of the Poor
as they Law Board, borrow the requisite amount to redeem the balance
ven by secured by such charge; but no express power was given to redeem
part of without the consent of the persons to whom the money secured

by the charge might be payable. There was, however, a proviso
rtgage in these words: ““ Provided that in the event of any loan outstand-
newal”’ ing at the time of the passing of this Aet, no such redemption shall

take place without the consent of the person or persons to whom
against the loan shall be owing;” and the argument was that, in view of
these words, it must be held that there was power to redeem
without consent in the case of loans that were not outstanding
at the time of the passing of the Aet. The House of Lords did not
s Relief give effect to this argument. There was a difference of opinion

wyment as to what the proviso really meant, but all were agreed that,
;1}0 the whatever it meant, it had not the effect contended for.
ons are Thus, Lord Watson said (pp. 652, 653): **1 am perfectly clear

uestion *Sectiofl 4, as amended, excepts an extension or renewal for not less than
the 4th three years, where the rate of interegt provided for in the original mortgage is
1 s not increased by such extension or renewal.  The mortgage made in 1915 was
ess, De payable at the expiration of two years, with interest at 7 per cent. per annum,
the rate in the earlier mortgage was 5 per cent.
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that if the language of the enacting part of the statute does not
contain the provisions which are said to occur in it, you cannot
derive these provisions by implication from a proviso. When one
regards the natural history and object of provisoes, and the manner
in which they find their way into Acts of Parliament, I think your
Lordships would be adopting a very dangerous and certaialy
unusual course if you were to import legislation from a proviso
wholesale into the body of the statute, although I perfectly admit
that there may be and are many cases in which the terms of an
intelligible proviso may throw considerable light upon the ambig-
uous import of statutory words.”

Lord Herschell amplified what Lord Watson had said about
“the natural history and object of provisoes,” saying (p. 656):
“One knows perfectly well that it not infrequently happens that
persons are unreasonably apprehensive as to the effect of an
enactment when there is really no question of its application to
their case; they nevertheless think that some Court may possibly
hold that it will apply to their case, and they suggest if it is not
intended to be applicable no harm would be done by inserting a
proviso to protect them; and, accordingly, a proviso is inserted to
guard against the particular case of which a particular person was
apprehensive, although the enactment was never intended to apply
to his case, or to any other similar cases at all. If the construction
contended for were adopted the result would be this: Having put
in a proviso which was thought to be needless in order to satisfy
certain persons, or a particular class of persons, and allay their
fears, you would have the enactment so construed against the
intention of the Legislature as to impose a liability upon a number of
people who were not so apprehensive, or perhaps were not present,
and therefore did not think it necessary or were not in a position
to protect their own interests by a proviso.”

Lord Davey said (p. 657): “It seems to me that the whole
argument of the appellants really comes to the old and apparently
ineradicable fallacy of importing into an enactment, which is
expressed in clear and apparently unambiguous language, some-
thing which is not contained in it, by what is called implication
from the language of a proviso which may or may not have a mean-
ing of its own.”

It seems to me that not only the passages that I have extracted
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ps not but also the whole of the reasoning in the West Derby case applies
annot with equal force to the statu’» under consideration here: and I am
m one therefore of the opinion that the Mortgagors and Purchasers
anner Relief Act does not restrict or limit the right to take or continue
¢ your proceedings for the recovery of the principal money secured by
taialy the mortgage of the 8th February, 1915, whether or not that
roviso mortgage is held to be an extension or renewal of the mortgage
admit made by a former owner of the land in 1911: see also MeLaughlin
of an v. Westgarth (1906), 22 Times L.R. 594, 75 L.J. (P.C) 117.
imbig- I would allow the appeal.
Sk d l:l-‘ NOX, J. (|lis.~'¢-fﬂilfz)': a\n'umn-ql from an order of Mr.
636): Justice Sutherland (hnnu:fsmu this action, on a mortgage, for
By foreclosure, commenced without leave of a Judge.
of an The mortgage upon which the plaintiff bases his claim for
ton to $28,025, with interest at 7 per cent. per annum, payable half-
saibily vearly, was executed on the 8th day of February, 1915, and by
is nu.t its terms was made payable on the 8th day of February, 1917,
ting a There is no interest in arrear, nor is there any claim arising out of
ted to non-payment of taxes or insurance premiums.
N WAS It is contended by the defendant company that this mortgage
rapply is merely a renewal or extension of, and admittedly it is based upon
uetion and arises out of, a mortgage of the same land, securing payment
ng put of a balance of the purchase-money of this land and taxes, ete.,
satisfy executed on the 8th February, 1911, at 5 per cent. half-yearly, of
v their which the plaintiff was assignee, and which had one year to run
15t the when the mortgage first above mentioned was made. The de-
nber of fendant company derived their title under the first mortgagor:
resent, and assumed payment of the mortgage indebtedness,
osition The consideration for the mortgage of February, 1915, was
made up of the balance of principal money then owing on the
whole mortgage of February, 1911, 827,625, and $400 of taxes upon the
wently mortgaged property, then paid by the plaintiff at the request of
hieh is the company. See paragraphs 8 and 9 of the plaintiff's affidavit.
some- The payment of these taxes was provided for and secured by the
ication original mortgage. This is important, for the inclusion of taxes
mean- i# the circumstance upon which the plaintiff bases the contention

that the mortgage of February, 1915, was not an extension or
tracted
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renewal of the mortgage of February, 1911, but a new mortgage:
and that it is not affected by the Mortgagors and Purchasers
Relief Act, 1915, 5 Geo. V. ch. 22, or the amendment thereof
(1916), 6 Geo. V. ch. 27.

When the mortgage was executed in 1915, or afterwards, a
discharge of the mortgage of 1911 was executed, and it was stated
during the argument that the discharge has been registered; it
was not shewn or stated when the discharge was executed or when
or by whom it was registered. The mortgages are not in Court.
I presume it was the ordinary statutory discharge. The Mort-
gagors and Purchasers Relief Act was assented to on the 8th
April, 1915, or exactly one month after the execution of the second
mortgage.

The principal provisions of this Act and amending Act, in so
far as they appear to be directly relevant to the question in
appeal, are:—

Section 2 (1), which reads: “No person shall” (without
leave of a Judge) “(a) take or continue proceedings by way of
foreclosure or sale or otherwise, or proceed to execution on or
otherwise to the enforcement of, any judgment or order of any
Court, whether entered or made before or after the passing of
this Act, for the recovery of principal money secured by any
mortgage of land or any interest therein made or executed prior
to the 4th day of August, 1914.”

Eliminating from this clause irrelevant provisions, having re-
gard to the facts of this case, it reads: ““(a) take . . . pro-
ceedings by way of foreclosure . . . for the recovery of
principal money secured by any mortgage of land . . . made
or executed prior to the 4th day of August, 1914.”

The thing dealt with here is the money secured, and the re-
straint is upon the enforcement of payment of that money if
secured by any mortgage executed before the 4th August. But for
the word “principal,”” and the specific exceptions contained in
sec. 4, the restraint would apply to the interest as well, and to
taxes too, perhaps, but for the same section.

Section 4 (1), as amended by 6 Geo. V. ch. 27, sec. 1, reads:
“Subject to the provisions hereinafter contained, sections 2 and 3
shall not apply to any contract for sale or purchase or to any
mortgage [made or entered into after the 4th day of August, 1914,

gage
and
it
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a de
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or to any extension or renewal made or entered into after the 4th
day of August, 1914, of a mortgage made or entered into prior to
that date where such extension or renewal is for not less than three
years, and the rate of interest provided for in the original mortgage
is not inereased by such extension or renewal] nor to the proceed-
ings taken for the recovery of interest (including arrears of interest
which may under the terms of any such mortgage or extension or
renewal have been or may be added to the principal money
secured thereby) or rent or taxes or insurance or other disburse-
ments for which the mortgagor was liable in the first instance,
and as to which he is in default,” ete. The amendment was
effected by striking out certain words and introducing other
words at that point. The words within the square brackets above
are those introduced by 6 Geo. V. ch. 27, sec. 1. Before amend-
ment, sec. 4(1) down to the words “nor to the proceedings,”
where the words introduced end, read: ““Subject to the provisions
hereinafter contained, sections 2 and 3 shall not apply to any con-
tract for sale or purchase or to any mortgage or extension or renewal
thereof made or entered into after the jth day of August, 191}.”

Under this part of sec. 4 (1) two matters were originally
provided for: (1) that secs. 2 and 3 shall not apply to a mortgage
made after the 4th August, 1914, a wholly unnecessary provision;
nor (2) to an extension or renewal of any such mortgage; but,
reading the whole section, and having regard to the way the other
provisions have been interpreted, and to give effect to every part,
it is necessary to interpret “extension or renewal’’ as applying to
an extension or renewal, after the 4th August, of any mortgage.

Whether I interpret the opening words of sec. 4 (1) literally,
as first suggested, or so as to give effect to the later provisions as
to interest, insurance, ete., as these provisions have been under-
stood and given effect to, and as I think the whole section must be
interpreted, the result is:—

(1) That the Legislature, in passing sec. 4 (1), interpreted
sec. 2 (1) (a) as per se including extensions or renewals of mort-
gages, as well as mortgages; has treated mortgages and renewals
and original mortgages as practically the same thing: and, to limit
it and clearly define its scope, introduced the words I have above
italicised. This is not, perhaps, according to decided cases, per se
a determining factor.

APPELBE

v
Winpsor




DominioNn Law REporTs. [40 D.L.R.

‘E’ (2) That, although it is clear that sec. 2 cannot apply to a
S, C. mortgage transaction originated and entered into after the 4th
August, 1914, yet the amending Act cannot apply to the trans-

action in question here, unless it is to be treated as to all intents

APPELBE
A
Winpsor X
Secumity & new mortgage “‘made or entered into” on the 8th February, 1915;
(é"" for the facts do not conform to any of the provisions as to extension
Caxapa  or renewal contained in this amendment. ‘Made or executed”

LimiTeD, 3
are the words used in sec, 2,

Tannan, 3, (3) That the intention of the Legislature was not so much to
protect mortgagors and purchasers from a personal liability which
they might be unable to discharge—although actions on the coven-
ants ete, are included—for a personal judgment cannot very
much prejudice a man who has nothing to meet it, as to prevent
land and interests in land from being lost while, owing to the war,
they are comparatively unsalable.

(4) That the Act should receive a liberal interpretation in
favour of the debtor; and, unless the transaction between the
parties clearly excludes the operation of sec. 2, the action was
properly dismissed.

Clauses (b), (¢), and (d) of sec. 2 (1) are distinetly relevant—
particularly (d), dealing with proceedings for the recovery of a
balance of purchase-money, whether secured by a mortgage or
not, but I have not found it necessary to quote them.

The learned Judge (Mr. Justice Sutherland) said: “Upon the
evidence it seems to me plain that, though in form a new one, the
mortgage in question is in substance and fact an extension or re-
newal of the pre-existing mortgage.” Iagree. Inevery particular
it is the old mortgage indebtedness, including the taxes, as I have
said, which the company realised they could not discharge by
1916, and cannot meet now, and it was time for payment of this
indebtedness that was provided for by the contract entered into,
and it is what the statute provides for; the form of the instrument
—evidence of liability—was not the important point either in the
view of the Legislature or the parties. If this property had been
subject to a large second mortgage, registered, but at the time
unknown to the mortgagee, and known to him now—with the
second mortgagee claiming priority—would the plaintiff be con-
tending for what he now contends for? And, although it is impru-

dent to decide a case before it is heard or argued, and I will not
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attempt it, I may ask: “Would a Court, upon the facts here, in

dealing with such an issue, relegate the plaintiff to the position of

a second mortgagee?” The evidence fully sustains the conclusion

of the learned Judge as to how the transaction was regarded by all . NN @

parties at the time it was entered into—indeed it does not appear  Secvwiry

that the present contention was entertained by the plaintiff or l'_';’

his solicitors until about the time the application came up for  Caxava

3 % Limiren.

argument in the Court below. ——
In support of the application, an affidavit of Thomas Henry  <or -

Kilgore, who was secretary in February, 1915, but is now not con-

nected with the company, was filed, in which he sets out in detail

the negotiation for and the carrying out of what he speaks of as

an extension or renewal of the mortgage. The plaintiff in his

affidavit in reply reviews the whole matter from his standpoint;

and, although he questions the date at which negotiations were

entered upon, there is no suggestion anywhere that what was taken

was regarded as anything but an extension or renewal of the

mortgage. In paragraph 5 he says: “I say that the affiant (Kil-

gore) is mistaken in respect to the date of his first interview with

me for the purpose of obtaining an extension of the time for pay-

ment of the mortgage debt.” Paragraph 6: “It was not until

e after the interest fell due and in March (?), 1915, that the said

affiant first approached me for a renewal of the mortgage. .

I pointed out . . . that I did not desire to renew or cxteml

the mortgage . . . but on pressure . . . I finally con-

sented to renew the mortgage for two years instead of three

vears from February 8th, 1915;” and in paragraph 8: “I therefore

paid the sum of $400, the taxes upon the property, and a mortgage
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. was taken for the original principal sum and the $400, making a
f_ﬂ“s total of $28,025.” Kilgore was cross-examined on his affidavit,
into, on the 18th October last, and the form of the questions put seems

ment
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been
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| con-
npru-

to shew quite clearly that there was no thought then of claiming
that the mortgage in question was anything other than an exten-
sion or renewal of the previous mortgage. I would judge from it
and the plaintiff’s affidavit that the ground then relied on was a
specific promise that the renewal mortgage would be promptly
paid off at maturity, that the property is of great value and readily
salable, and that the company are in a position to pay; and I
Il not would judge that the property, if subdivided, is worth more than
18—40 p.L.R.
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double and probably many times the amount of the mortgage; Tha
that, without subdivision and the registration of a plan, it is not the
likely to be sold except at a great sacrifice; that, if a plan were
registered, it is possible that a little of it might now be sold—there
is no certainty; and that the plaintiff has steadily refused to concur pria
in subdivision and registration, perhaps for justifiable causes, but
the honesty and justice of his refusal, if it is honest and just, has asce
not been disclosed. Dealing with the matter as it has been

presented to this Court, I think the order made is substantially pria
right. the |

But the $400 has not ceased to be taxes by being included in the land
mortgage in question, and payment of taxes is a condition of statu- 1
tory extension for payment of principal money. This $400 the 1
plaintiff should have now if he desires it. I have not overlooked Nag
the registration of the discharge and the possibility—I do not say Ben
that it is more—that this might be set up by the original mortgagor the ¢

if sued on her covenant in the original mortgage; but the plaintiff
evidently regarded this as of no practical consequence, and I

think it is of no consequence, taking the value of the land, on the I
plaintifi’s own shewing, into account. There is no remedy lost acret
by delay, for clause (d) of sec. 2 (1) suspends the right of action grav
against the original mortgagor. ) 1

The discharge of the mortgage has presented more difficulty of ol
to my mind than any other question, but it was the way in which the t
the plaintiff, who had the right and power to decide, decided to after
carry out the extension to which he agreed, and ought not to gravi
stand in the way of protecting property which the Legislature I
designed to protect. Hacl

1 am of opinion that the appeal should be dismissed. Hact

Appeal allowed. him 1

T

THE KING v. THOMAS NAGLE. is gre

Exchequer Court of Canada, Cassels, J. November 12, 1917. It

ExpropriaTION (§ 11 C—135)—CoMPENSATION—GRAVEL LANDS—VALUE. the b

In an expropriation of gravel lands by the Crown the basis of com- claim
pensation is the true or fair market value of the property as a whole; the

value to the owner, not the value to the Crown expropriating it is to be sever

considered. The led may be all 1 to go to a mortgagee. mean

InrorMATION exhibited by His Majesty the King on the in- T
formation of the Attorney-General of Canada, plaintiff, and one block
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rage; Thomas Nagle, defendant, for the vesting of land expropriated by
§ not the Crown. Ex. C.
were Hanson, for plaintifi; H. O. McInerney, for defendant. Tus Kino

there Cassews, J.:—The information asks that certain lands expro- N:'u
GLE.

meur priated by the Crown should be declared vested in His Majesty
), but the King, and that the compensation for the lands should be o &
, has ascertained and settled.

been The lands in question comprise 59,680 acres. The expro-
tially priation plan was registered on May 8, 1916. On April 21, 1917,

the Crown tendered the sum of $1,492 in full compensation for the
m the lands taken and for all damages.

jtatu- The defendant by his defence claims the sum of $30,000.
0 the When the case came on for trial, it appeared that the defendant
yoked Nagle was a mortgagee of the lands in question. One Joseph

)t say Bennett Hachey was in reality the owner of the lands subject to
gagor the said mortgage. By agreement Hachey was added as a defend-
ntiff ant to the action, and McInerney appeared for him as solicitor
ind 1 and counsel, and subsequently a defence was filed for Hachey.

m the From the evidence of O'Dwyer it would appear that of the 60
y lost acres expropriated by the Crown, about 32 acres were composed of
etion gravel.

The Crown expropriated the lands in question for the purpose
jeulty of obtaining gravel for use upon the Intercolonial Railway. At
which the time of the expropriation, the pit had not been opened. It was
led to after the expropriation that the railway opene: the pit and took the
wt to gravel therefrom.
lature It appears that the general manager of the railway permitted

Hachey to take certain carloads of gravel; and, according to Mr.
Hachey, the amount of gravel that he took has to be paid for by
ved. him to the railway, and it is not a matter in question before me.
There is no doubt that the gravel from the lands expropriated
is gravel of a fine quality. This is conceded by all parties.
It would also appear that there was considerable gravel upon
the balance of the 105 acres not expropriate 1 by the railway, and a

\LUE. i e Dt
of ('m|u- claim is put forward upon the part of the defence for injury by the
i":.le"o',;tl severance of the lands, the defendants claiming that they have no

rtgagee. means of working the gravel pit on the land not taken.
the in- The lands in question, comprising 105 acres in lot No. 26,
ad one block No. 36, South Gloucester Junction, were purchased by
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(.:_A_’i' Hachey at public auction, and the Crown grant to him is dated
Ex.C.  February 12, 1914. The price paid by him for the 105 acres was
Tae King  the sum of 8525, or at the rate of 85 per acre.
NA:‘:LI‘ The evidence given at the trial is of an unsatisfactory nature.
—_— A great mass of it is as to the quantity of gravel contained in the
Comeld:  Jands expropriated, the various witnesses differing considerably as
to quantities. 1 had grave doubts at the trial as to the admissi-
bility of this class of evidence. As T understand the law, what 1
have to ascertain is the true or fair market value of the property as
a whole. I thought it better to allow the evidence, as it might
have some bearing on the intrinsic value if supplemented by evi-
dence of the market value.
In the case of The King v. Kendall, 8 D.L.R. 900, at 906, 14
Can. Ex. 71, at 81 the judge states:—
that the property in question must be assessed at its market value in respeet
of the best uses to which it ean be put by the owner, taking into consideration
any prospective capabilities and any inherent value it may have. One must
discard the idea of arriving at its value by measuring every yard of sand and
gravel on the bar.

The Judge cites a decision of the Supreme Court of Massa-
chusetts, namely, the case of Manning v. Lowell, 173 Mass. 100,
and also some other cases, and rightly distinguishes the case of
Burton v. The Queen, 1 Can. Ex. 87, as this latter case was not an
expropriation of lands, but merely the taking of a certain quantity
of gravel. The case of The King v. Kendall was taken by way
of appeal to the Supreme Court of Canada, and the judgment
was sustained. The decision in the Supreme Court has not been
reported, but I have had the benefit of a perusal of the judgments.
The reasons for judgment of Idington, J. it seems to me, deal with
the question in the way it was dealt with by the Judge in the court

below. The statement is as follows:—

A mass of evidence was given relative to the cubic contents of sand and
gravel to be found within the area in question and the market value of such
material. This sort of evidence might well have some bearing upon the in-
trinsic value of the property in question, but unless supplemented by evidence
of the true or fair market value of the property as a whole must be held of
little value for the reasons given by the trial judge. Of direct evidence of the
latter kind little appears in the case, and I cannot say that the amount ad-
judged is obviously erroneous.

These remarks are very apposite to the case before me.

A second proposition of the law is one of considerable import-

ance in the present case. It is too well settled to need comment,




LR.

lated
L was

ture.
n the
ly as
nissi-
hat 1
1y as
night
7 evi-

6, 14

espect
sration
» must
wd and

[assa-
. 100,
we of
10t an
wtity
v way
gment
{ been
nents.
1 with

court

nd and
of such
the in-
vidence
held of
» of the
unt ad-

nport-
ument,

40 D.LR. Dominion Law Reports.

that in dealing with the value of the lands in question, it is the
value to the owner that has to be considered and not the value to
the Crown expropriating it.

The language in the reasons of the judges in the case of Sidney
v. North Eastern R. Co., [1914] 3 K.B. 629, has strong application
to the facts of the present case. Curiously enough, in the Sidney
case the decision in Cedars Rapids Power Co. v. Lacoste, [1914]
A.C. 569, 16 D.L.R. 168, was not referred to, although apparently
decided before the decision in the Sidney case.

The result of the evidence in the present case is that, outside of
the Intercolonial Railway, there is no market for the gravel from
the pit in question except to a very trifling extent.

Albert E, Trites, a witness examined by the plaintiff, is prob-
ably the one best qualified as a witness.
satisfactory manner. He is a railway contractor to a large extent,
and has been such for over 40 years. He is asked:—

Q. As such have you had considerable experience with gravel and gravel
pits?—A. Yes. Q. You know gravel pretty well as a result of that long ex-
perience?—A. I think so.

He then goes on to explain how he was called upon in the Crown
Lands office in Fredericton, to report on certain lots, He then
proceeds to give evidence in regard to the gravel pit in question,
that is lot No. 26. He states, what is uncontradicted, that the
gravel is all of a good quality. As I have mentioned before, the
pit was opened by the railway, after the expropriation. He places
a value of $300 per acre upon the portion of the land expropriated
which contains gravel. On his cross-examination he points out
that in placing this valuation upon the pit, he is placing a value
on it to the railway and not to the owner. I quote some portions
of his evidence:—

Q. Upon what did you base your value of $250 per acre of ballast ground
down there, on 27, and $300 on 26; how did you arrive at that figure, how did
you make that up? A. My idea was that if anybody wanted it, it would be
worth that much money. Q. To the person taking it? A. To the person taking
it. Q. If the railway wants it you thought it would be worth that much to
the railway? A. That was my idea. Q. In other words, your value of $300 an
acre is based on what you think it is worth to the railway? A. That is my idea.
Q. If the railway was not a p , Mr. Trites, if thers was no Intercolonial
Railway to sell it to—elimi that for the time being—what would you say
would be the market value of that gravel land altogether, leaving out of con-
sideration the railway? A. loouldnot-y The demand would be very light
for large q ities. Q. The d d would be almost negligible, would it not,

He gave his evidence ina
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as far as you are aware; can you suggest any market for that ballast outside
of the railway? A. Nothing further than what is used for private use and the
roads. Q. That would be very small, would it not? A. It would not amount
to any big quantities, for the time being. Q. I agree with that, that the rail-
way is the market for this ballast? A. The railway is the big market. Q. And
practically the sole market? A. Largely the sole market. Q. And it appears to
have been the only market up to this year from what we have heard to-day?
A. Yes. Q. You know of no market outside of what has been said to-day?
A. No. Q. You would pot say there was a market to haul that gravel to
Moncton? A. The distance would be against it. Q. They get gravel a good
deal nearer? A. They get it nearer. Q. This is about 120 miles from Moncton?
A. I think so. It is a long haul. Q. So that your figure of $300 and $250 per
acre respectively was based on a value to the railway? A. Certainly. Q. So
you based it on Hachey’s value to the Intercolonial Railway? A. Cenunly

And further on he says:

Q You knew no other mnrke( in 1916 for this property except the Inter-

ial Railway? A. No d market.

His Lolnlmr —No practical market? A. No practical market.

Mr. Hanson:—No commercial market? A. No commercial market on a
large scale.

He says further:

1 think the demand for the gravel, outside of the railway, would be for
small quantities.

Had there been other railways competitors with the Inter-
colonial Railway the case might be different, but it is beyond
question there was no other competitor. I think it is also quite
evident there was no market for the gravel at Moncton. The
expense of the haul would be too great to make it a commercial
venture, and, as the evidence shews there are other quarries within
a short distance from Moncton containing all the gravel that could
be required. For instance, the Anagance pit, ete. O'Dwyer in
his evidence gives details of the various pits.

Now we have, as I have stated, the fact that the whole 105
acres were purchased by Hachey in the fall of 1913 for the sum of
five dollars an acre, viz., for 8525. At the time of the expropriation
the lands were in the state in which they were at the time of the
purchase. There had been no attempt to develop them.

A letter was produced purporting to be signed by one White
and Robertson, containing an alleged offer of $200 an acre. I do
not think that this offer was intended as a genuine offer. Hachey
himself does not seem to treat the matter as if it was bond fide. He
is asked the question'—

Q. Was that a bond fide offer? A. It came indirectly to me. It did not

come to me personally. Q. As a matter of fact, did you regard this as a serious
offer? A. No, I don’t know as I did.
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utside 1 think that if the defendant intended to seriously rely upon ~ CAN-
1d the such an offer they should have called these two gentlemen. 1have  Ex. C.
:o:::‘ but little doubt that when Hachey purchased the lot in ques- Tur Kina
). And tion he contemplated that he would be able to sell it to the railway, ey
ars 1o and had that in view when purchasing. —
bday? On the best consideration I can give to the case and having ™"
:‘::)“', regard to the law that governs, as I understand it, the offer of the
+ good Crown of $1,492 is more than ample to compensate Mr. Hachey for
rcton? the loss of the 60 acres and any damage on the severance.
58“:: I think the tender of the Crown is ample, and that the amount
tainly. tendered, together with interest up to the date of the tender from

: the time of expropriation, is sufficient to cover all claims the de-

Inter- fendant can reasonably have, including any allowance for com-

pulsory taking, and I think the Crown are entitled to their costs of
tons the action, to be paid by the defendants.
The amount allowed should go to the mortgagee.
Judgment accordingly.

be for

Inter- GOOSE LAKE GRAIN Co. v. WILSON.
eyond Saskatchewan Court of Appeal, Hawltain, C.J.S., Newlands and Lamont, JJ.A.
quite April 26, 1918.

The GARNISHMENT (§ 1 A—1)—AGREEMENT TO PURCHASE—ALLEGATIONS IN
STATEMENT OF CLAIM—WHEN GARNISHEE SUMMONS CAN ISSUE.
rereial Where an agreement is to purchase an entire property and the statement

Su8 o of claim shews that the first payment was payable only on delivery of the

within transfer, no cause of action is shewn upon which a garnishee summons

could can be issued until the statement of elaim alleges that a transfer had been
delivered or tendered.

yer in ) . -y

ArpeAL from a judge in chambers affirming an order of the Statement.
le 105 local master dismissing an application to set aside a garnishee
wum of summons. Reversed.

riation J. A. Allan, K.C., for appellant; J. F. Frame, K.C., for
of the respondent.
Haviray, CJ.8., concurred with Lamont, J.A. Haultain, C.J.8
White Laxont, J.A.:—This is an appeal from an order dismissing an  Lamont, 1.A.
I .do application to set aside a garnishee summons.
[achey On April 26, 1917, the plaintiff and defendant entered into the
5 He following agreement :—

April 26, 1917,
1 hereby agree to purchase from the Goose Lake Grain & Lumber Co., Ltd.,

did not the property and lots known as the Temperance Hotel in the Village of Harris,

\ serious
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more particularly described as lots 4 and 5, block 3, plan G. 52, on the following
basis:—

For the lots I agree to pay the sum of $500 in cash upon delivery to me of
the transfer of the said lots together with clear certificate of title, the said
payment to be made within not less than 30 days.

The amount payable for the building is to be arrived at in the following
manner: The Goose Lake Grain & Lumber Co., Ltd., will appoint Mr. W, W,
Smith, and I will appoint D. McFadden, who, together, will inventory the
amount of material in the building. making due allowance for waste and lap.
The price at which the various items will be extended is to be the wholesale
price list which was in effect on January 1, 1912. The amount found to be
due according to the above computation will be paid by me to the Goose Lake
Grain & Lumber Co., Ltd., within 30 days after the inventory is taken and
extended. Not including hardware.

W. W. Smrry, Witness. (Sgd.) H. E. Wisox.

The inventory of the materials in the building was taken, and
the price thereof computed at $1,608.65. A dispute having arisen
between the parties as to the correctness of the inventory, the
defendant declined to pay. On May 30, 1917, the plaintiff brought
this action, alleging that the defendant agreed to purchase from
the plaintiff company, who agreed to sell to the defendant, “the
property known as the Temperance Hotel in the Village of Harris
in the Province of Saskatchewan, and more particularly deseribed
as lots 4 and 5 in block 3 in the Townsite of Harris.” It further
alleges that for the said land, without the buildings, the defendant
agreed to pay the sum of $500 in cash, upon delivery to him of a
transfer for the said land together with a clear certificate of title.
The plaintiff claims the full purchase price of $2,108.65.

After the issue of the writ, the plaintiff took out a garnishee
summons and served the same upon the defendant. The defendant
then made an application to set asid ' he summons issued upon the
following grounds, among others: 1) that there was no debt due
or accruing due from the defendant; (2) that the claim of the
plaintiff was not for a debt or liquidated demand.

The application was dismissed by the local master. An appeal
was then taken to a judge in chambers, who held that:

As the statement of claim alleged that the $500 to be paid with respect to

the land was to be paid upon delivery of a transfer, and there being no allega-
tion that a transfer was either delivered or tendered, no cause of action was set
forth as to that sum.
He, however, held that the balance of the claim became payable
irrespective of the tender or delivery of the transfer, and that,
therefore, the application was properly dismissed. From that
decision, this appeal is brought.
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I concur with the judge in chambers in his conelusion that no
cause of action is made out in respect of the $500, the first payment
to be made under the agreement, but 1 am, with deference, unable
to agree that the purchase price of the building became pavable
irrespective of whether or not the defendant could get title to the
land on which the building stood. As I read the agreement, the
defendant did not make two separate and distinet purchases.
What he bought was “the property and lots known as the Temper-
anee Hotel.” This, in my opinion, is a single purchase, although
the purchase-price was arrived at by placing a certain valuation
on the lots and another on the building. 1 cannot see anything in
the agreement that would justify the conelusion that the defendant
was to pay for the building if the plaintifi was unable to give him
a title to the lots. Furthermore, as the agreement provided that
the delivery of title was to be at a time prior to the time fixed for
the payment for the building, it is, to my mind, clear that the
parties contemplated that title should be given before the defend-
ant was called upon to pay for the building. Although the words
used in the second paragraph of the agreement are: “within not
less than 30 days,” I think there can be no doubt that the parties
meant within 30 days. As the agreement was to buy an entire
property, and as the statement of claim shows that the first pay-
ment was payable only on the delivery of the transfer, I am of
opinion that until the statement of claim alleges that a transfer had
been delivered, or tendered, no cause of action is shown upon
which a garnishee summons can be issued.

The appeal should, therefore, be allowed, the order dismissing
the application reversed, and the garnishee summons set aside.

The appellant is entitled to his costs of this appeal and the costs
of the applications in chambers.

Newranps, J.A.:—The plaintiffi brought an action against
defendant for the amount due under an agreement of sale between
them, and issued a garnishee summons for the purpose of attach-
ing certain moneys due defendant. The defendant applied to set
aside this garnishee summons on the ground that the action was
not for a debt or liquidated amount, but my brother Elwood held
that a part of the claim was for a debt, and that, therefore, the
garnishee summons was properly issued.

R. 505 provides that any plaintiff in an action for a debt or
liquidated demand may issue a garnishee summons.
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1= this an action for a debt or liquidated demand? The amount
claimed is the entire amount due under an agreement for the sale
of Jand. The fact that the judge held that plaintiff could not
recover as to part, because he had not pleaded the performance
of a condition upon which the same was payable, cannot affect the
form of action.

The title to the land in question is still in the plaintifis. They
allege in their statement of claim that they are the registered
owners thereof. The action is, therefore, one for specific perform-
ance, and not for a debt or liquidated demand.

In Landes v. Kusch, 24 D.L.R. 136, the judgment of the court,
which was given by my brother Lamont, states that the remedies
open to a vendor upon an agreement for the sale of land are as
follows:—

He may: (1) Sue for the purchase-money; (2) Sue for damages; (3)
Enforce his vendor’s lien; (4) Sue for specific performance; (5) Rescind the
contract. But in order to succeed at law under (1) in an action for the purchase-
money he must have conveyed the property to the purchaser. In Bullen &
Leake, p. 285, note (m), I find the law summarised as follows:—In order to
support a claim for the purchase-price of land sold or assigned, there must have
been a conveyance of assignment to the defendant. (East Lambton Union v.
Metropolitan R. Co., L.R. 4 Ex. 309). A mere giving of possession is not enough.
In the absence of conveyance or assignment the claim must be for specific
performance or damages.

The same principle is laid down in 25 Hals. 489, as follows:—Hence the
vendor cannot recover the purchase-money, notwithstanding that the pur-
chaser has been let into possession, unless the conveyance has been executed;
but, on a resale at a lower price, he can recover the difference in price and the
expenses of the resale.®

‘The reason for this is that the vendor eannot, apart from contract to that
effect, hold the land and at the same time have the purchase-money.

As it is only in an action for a debt or liquidated amount that
the plaintiff can issue a garnishee summons before judgment, and
as this is not such an action, the summons must be set aside with
costs and this appeal allowed with costs.

Appeal allowed.

HUDSON BAY INS. Co. v. CREELMAN.

British Columbia Court of Appeal, Macdonald, C.J.A., Galliher, McPhillips
and Eberts, JJ.A. April 2, 1918.
Compranies (§ IV E—06)—PROPERTY ACQUIRED NOT AUTHORISED BY CHARTER
~—~AGREEMENT FOR SALE—V ALIDITY.

A company incorporated by Act of Dominion Parliament having ob-
tained an indefeasible title to real property of a greater value, and for
other purposes than authorised by the incorporating Act, may properly
enter into an agreement for sale of the said property and recover arrears
due under such agreement.
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ArpEAL by plaintiff from the tria ljudgment, 37 D.L.R. 199,
dismissing an action to recover arrears due under an agreement
for sale of land. Reversed.

Davis, K.C., for appellant; 8. S. Taylor, K.C.,for respondent.
Macpvonarp, C.J.A.:—The appellant was incorporated by Act
of the Dominion Parliament by which it was given power to acquire
and hold land “for the purpose, use or occupation of the company,
but not to exceed in British Columbia an annual value of $10,000."
Notwithstanding this limitation of its powers, the company
entered a transaction by which it acquired a pareel of land, which
I think on the face of the transaction was not required by the
company for the purposes aforesaid, in exchange for shares in its
capital. The land was formally conveyed to the company, and it
in due course obtained from the registrar of titles a certificate of
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iul tht)- indefeasible title. - Contemporaneously with this transaction, and
chase- I think as an integral part of it, the company entered into an
llen &

agreement with its managing director and another director, the
defendants in this action, to sell the same land to them for a price
which would equal the value of the shares given in exchange for
the land. The purchase-money was made payable by instalments,
and several of the instalments together with interest were paid by
the defendants from time to time. Eventually they made default,
and this action was brought to recover arrears. The defendants
resisted on the ground that the transaction was ultra vires of the
company, and they counterclaimed to recover back the moneys
which they had already paid, amounting to upwards of $9,000.
Judgment was given at the trial in their favour on both these
issues, and from that judgment the plaintifi appeals.
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ywith In my opinion the acquisition of this land by the appellant
was ultra vires. 'What then are the rights of the parties so far as
this litigation is concerned? The land has been conveyed to the
company by a proper and formal conveyance, and the efiect of
that is to vest the property in the company. In Brice on Ultra

Vires, 3rd ed., p. 84, this proposition is stated:—

ved.
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Property legally and by formal transfer or conveyance transferred to a
corporation is in law duly vested in such corporation, even though the corpora-
tion was not empowered to acquire such property.
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This is founded, inter alia, on the language of the Privy Council
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in Ayers v. South Australia Banking Co. (1871), L.R. 3 P.C. 548,
at 559, where it was said:—

But the only point which it appears to their lordships is necessary to be
determined in the present case is this, that whatever effect such a clause
(prohibiting the transaction) may have, it does not prevent property passing
either in goods or in lands under a conveyance or instrument which, under the
ordinary circumstances of law, would pass it.

The property then being vested in the company, what is it to do
with it? It is unlawful to hold it. It must get rid of it, or at all
events it is right that it should, and the question is whether or not
it can enter into a valid agreement to sell it. Whatever might be
said against enforcing the contract of sale against a purchaser
entitled to a good title, when the circumstances of this case are
considered, I think nothing can be said against enforcing the agree-
ment against the defendants.

As I read the evidence they, or at least the ‘defendant Berg,
engineered the whole transaction. The agreement of sale from
the plaintiff to the defendants is dated December 30, 1911, and
the minutes of the directors show that the company agreed to take

. the property from Elderkin, the vendor to the company, in

exchange for shares on January 12, 1912, that is to say, these
defendants agreed to buy the property before it was acquired by
the company.

Now, they are presumed to know the law, and knowing the
law, if they choose to enter into an agreement to buy property the
plaintiffs’ title to which they were cognizant of, I think they are
bound to take such title as the plaintiff can give them, and leaving
the question of estoppel out of consideration altogether, are not
entitled to object to the title which they agreed to buy.  Assum-
ing that the exchange made between Elderkin and the plaintiff
can be set aside by the shareholders on the ground that it was
ultra vires of the company to enter into it, still such action is only
a contingency affecting the title. The plaintiff’s title is analogous
to a fee simple subject to be divested by the happening of some
uncertain event, and if a purchaser with full knowledge of such a
title choose to agree to take it, he cannot insist upon something
better.

It was argued by Mr. Davis, counsel for the plaintiff, that no
one but the Crown could object to the breach by the company of
the provisions of its Act of incorporation. While I doubt that
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proposition, I do not find it necessary to decide the question. 1
prefer to found my judgment on the reasons I have above stated.

I would, therefore, set aside the judgment appealed from and
direct that judgment should be entered for the plaintiff, which, if
the sum is not agreed upon, may be settled by a reference to the
registrar,

GALuHER, J.A.:—1 would allow the appeal for the reasons
given by the Chief Justice.

McPuiLrres, J.A.:—The appeal is one from the judgment of
Morrison, J., in which he dismissed the action with costs. The
action was brought upon an agreement for sale of land, the amount
claimed being the balance due, viz., $17,694.38, together with
interest thereon, and that in default of payment, the agreement be
declared to be cancelled and void and all moneys payable there-
under be forfeited, foreclosure, and possession of the lands.

The plaintiff, the appellant, is an incorporated company,
being incorporated by private Act of the Parliament of Canada
(e. 110, 9-10 Edw. VIL,, 1910). The lands agreed to be sold to the
defendants, the respondents, are situate in the City of Vancouver,
in the Province of British Columbia. The respondents in their
defence plead that the appellant had no right, power or authority
to hold or sell the lands or give any agreement for the sale thereof
and the agreement for sale entered into between the appellant
and the respondents was illegal, null and void, and claimed the
return of the purchase-moneys already paid in pursuance of the
terms of the agreement for sale. The learned trial judge not
only dismissed the action, but gave judgment for the return of
the purchase-moneys paid in respect of the agreement for sale—
that is, allowed the counterclaim of the defendants.

The trial judge, in his reasons for judgment, said:—
From the evidence I find that the property in question was not required

for the purpose use or oceupation of the new company (the appellant) and
that the company had no power to sell it.

It is to be noted that the statute and the section thereof upon
which the respondents relied, as showing the illegality in the
holding of the lands or that it was an ultra vires holding, was not
specifically pleaded. The section as contained in the private Act
of incorporation upon which the judge proceeded and as quoted
by him in his reasons for judgment, reads as follows:—

14, The new company may acquire, hold, convey, mortgage, lease or
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otherwise dispose of any real property required in part or wholly for the pur-
poses, use or oceupation of the new company, but the annual value of such
property held in any province of Canada shall not exceed $5,000, except in
the Province of British Columbia where it shall not exceed $10,000.

It will be seen that there is realiy no prohibition against the hold-
ing or the disposing of lands unless it could be said to be inferential
prohibition—the provision is one of a restrictive nature.

Evidence was led to show that the lands in question in the
action were purchased by the appellant for one Elderkin and the
managing director, one of the respondents (Berg), was an active
party in bringing about the purchase and represented to the
appellant—the company—that the lands could be immediately,
after the acquirement thereof, sold for at least the purchase-
price—the object of the transaction being that in the result Elder-
kin would become a shareholder to the extent of 170 shares at
$130 a share for shares of $100 each fully paid, and this was carried
out—the purchase-price of the lands paying for the shares. It was
not part of the necessary proof of the appellants in the action to
in any way go into the prior transaction—it is a matter for further
remark that the other respondent in the appeal (Creelman) was a
director of the company and seconded the resolution to carry out
the transaction of purchase of the lands. It is now said, and it
was submitted as well at the trial, that the transaction was illegal,
void and wltra vires of the company, and that contention was
given effect to by the learned tria judge, that is, he held “that
the property in question was not required for the purpose, use or
occupation of the new company, and that the company had no
power to purchase it"—with great respect to the learned judge,
all that was before him was whether the agreement for sale could
be enforced—the purchase was an executed contract, and Elder-
kin the vendor to the company is not a party to this action. The
matter for consideration it seems to me, upon this appeal, is solely
whether the agreement for sale is an enforceable contract.
Admittedly the appellant is vested with an indefeasible title in
the lands even as against the Crown—s. 8 of the Land Registry
Act Amendment Act, 1913, s. 22 of ¢. 127, R.8.B.C., 1911, reads
as follows:—

22 (1) Every certificate of indefeasible title issued under this Act shall,

80 long as same remains in force and uncancelled, be conclusive evidence at
law and in equity, as against His Majesty and all persons whomsoever, that

no
evi
me|
ultr
qug
mol




40 D.LR. Dominion Law Reports. 279

pur- the person named in such certificate is seized of an estate in fee-simple in the B. C.
such land therein deseribed against the whole world, subject to . (" \‘
i in And no action is maintainable for the recovery of any ‘and for -

which a certificate of indefeasible title has issued save as provided "h"\"""‘
old- in 8. 25A. as enacted in s. 14 of the Land Registry Act Amend-  Ins. Co.
itial ment Act, 1914, which reads as follows:— y

25A. No action of ejectment or other action for the recovery of any land . o =0
- - . S 5 " " McPhillips, 1.A.

the for which a certificate of indefeasible title has issued shall lie or be sustained

the against the registered owner for the estate or interest in respect to which he
is 80 registered, except in the following cases, namely: —

(a) The case of a mortgagee or encumbrancee as against a mortgagor or
the encumbrancer in default.
wely, (b) The case of a lessor as against a lessee in default.
. (c) The case of a person deprived of any land by fraud as against the
person registered as owner through fraud in which such owner has participated

tive

ase-

der- to any degree, or as against a person deriving his right or title otherwise than
s at bond fide for value from or through a person so registered through fraud:
wied (d) The case of a person deprived of any land improperly included in any

certificate of title of other land by wrong deseription of boundaries or parcels.

was (e) The case of a registered owner claiming under an instrument of title
n to prior in date of registration under the provisions of this Act, or in any case in
ther which two or more certificates of title may be issued under the provisions of

this Act in respect to the same land:
(f) For rights arising or partly arising after the date of the application for
out registration of the title under which the registered owner elaims:
W it (g) For rights arising under any of the clauses of s. 22 of this Act.
egal, It will be therefore seen that so far as conveying a good title to
was the respondents, the appellant is capable of doing this even as
that against the Crown. In this connection the case of MeDiarmid v.

as a

se or Hughes (1889), 16 O.R. 570, is much in pont. It was there held:—
d no A conveyance of lands to a corporation not empowered by statute to hold

dge lands is voidable only and not void under the statutes of mortmain, and the
4 lands ean be forfeited by the Crown only.
Where, too, a corporation is empowered by statute to hold lands for a
lder- definite period, without any provision as to reverter, and holds beyond the
The period, only the Crown can take advantage of it, and it is not a defence to an
action of ejectment that the lands were acquired by the plaintiff from the
corporation after the period fixed by the statute,
In any case if it be that the appellant rightly acquired the lands
no question can arise, and as to this I am of the opinion that the
evidencé does not support the contention made that the agree-
ment for the sale of the lands is in its nature an illegal contract or
- ultra vires of the appellant. The words of the statute already
sl . .
nee ut' quoted in part read as follows: “may acquire, hold, convey,
1, that mortgage, lease, or otherwise dispose of any real property required

ould

olely
ract.
le in
fistry
reads
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in part or wholly for the purposes, use or occupation of the new
company.” It wil be observed that the word “purpose” is
severable from “use or occupation.” Now it may well be argued
that the acquirement of the lands was in the way of earrying out
the purposes of the company, i.c., to sell shares and thereby
obtain further capital to carry out the undertaking in the way of
the “purposes” of the company, although I admit that there is
room for considerable argument to the contrary—yet the language
of the legislature is not to be read in too confining a manner, but
should be read in a workable manner. It is a subject for comment
that even the legislature admits of land being acquired which
sha'l not be “wholly for the purposes” of the company. With
some considerable hesitation, I admit, I take the view that it
cannot be said that the appellant in executing the agreement of
sale executed a contract illegal in its nature or ultra vires of its
powers, and that it is a contract which is eapable of enforcement.

The facts, in my opinion, fall short of showing that the lands
agreed to be sold are not lands completely vested in the appellant,
with the right of sale thereof.

In Houston & others v. Burns (1918), 34 T.L.R. 219, [1918]
W.N. 24, the House of Lords had for consideration a will which
had these words: “public, benevolent or charitable”—and stress
was laid on the punctuation. Here we have the same punctuation,
there is a comma after the word “purposes” and at p. 220 the

Lord Chancellor is reported as follows:—

The Lord Chancellor then referred to the authorities as to the effect to be
given to punctuation in a will. These authorities he said were not quite uni-
form but he thought that for this purpose the punctuation of the original will
might be looked at, and reading this clause as punctuated the words ‘ public,
benevolent or charitable” were clearly to be read disjunctively.

The contract sued upon is not in its nature illegal, nor is it
declared by statute to be void, and it is a contract dealing with
land vested in the company. Can it be that the situation is that
of an impasse and inhibition exists against the sale thereof? 1
do not consider that I am constrained by statute or other law to
50 decide. Further, the defence here is a most remarkable one,
the respondents being at the time of the transactions under review
directors of the company (one of them being the managing director)
and the active and moving parties throughout now contend that
all that was done in the way of the acquirement of the lands and
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the agreement for sale thereof to themselves were transactions
in their nature illegal or wltra vires—and liability is resisted upon
this ground. Here all that was contracted for by the respondents  jopeox

is capable of being conveyed, and in my opinion there is no pro- I\“‘\(‘.'
N, 0.

new
s

gued

g out ipaig 5 ; i y

ok hibition against the appellant from selling the lands in question. 1

) Upon this point T would refer to the language of Jessel, MLR., jn REHINAN.

Yorkshire R. Wagon Co. v. Maclure (1882), 21 C'h. 1. 300, at 315:— MePhillips, J.A,
In Montreal & St. L. L. & P. Co. v. Robert [1906], A.C. 196, Lord Mae-

naghten, at p. 200, said: The company acting bond fide must be the sole judge of

', but what is required for the purpose of its business. It appears therefore to their

ment lordships that the transaction in itself was not ultra vires amd consequently

the first question must be answered in the affirmative,

There can be no question that if it were established that upon
the true construction of the statute incorporating the appellant
the particular contract challenged in the present action is pro-
hibited expressly or impliedly then it is the duty of this court to
hold that the contract is illegal and void and the judgment of the
trial judge would be right even to the extent of directing
the repayment of the money paid: Baroness Wenlock v. River
Dee Co., 10 App. Cas. 354, 362; A.G.v. (. E. Rly. Co., 5 App. Cas,
473, at 486; Trevor v. Whitworth, 12 A.C'. 409, 433; Bril. S. Africa
Co. v. DeBeers Con. Mines, [1910] 1 Ch., at p. 374, affirmed in
(A, [1910], 2 Ch. 502; Sinclair v. Brougham, [1914] A.C'. 398,
at 440, 451; Bonanza Creek Gold Mining Co."v. The King, [1916]
1 A.C. 566, at 577, 578, 26 D.L.R. 273; and Att'y-Gen'l of Ontario
v. Att'y-Gen'l for Canada, 26 D.L.R. 203, [1916] 1 A.C". 598, 114
L tobe L.T. 774.  This appeal would be easy of determination were it
s i possible to rely on Ayers v. South Australia Co., L.R. 3 P.C'. 548,
il will but the difficulty in placing complete reliance thereon arises from
public, the fact that what was there being considered was, the charter of
the bank. (The Brit. South Africa Co. v. DeBeers

ay of
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vhich
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ation,
0 the

*is it supra, was
+ with also the case of a charter), but in the present case it ix one of pos-
'l‘h,“ sible statutory restriction: See Bonanza Creek Gold Mining Co.

£ 1 Ltd. v. The King, supra, at 583, 584. Could the Ayers case be
relied upon to support the present case the language of Lord
Justice Mellish, at 554, would be very much in point.

eview The onusg, however, was upon the respondents of demonstrat-
aobor) ing that the contract is void, i.c., is in excess of the company’s
| that powers: (Hire Purchase Furnishing Co. v. Richens (1888), 20
s and 19—40 p.L.R.

aw to
»oone,
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Q.B.D. 387, and per Erle, J., in Mayor of Norwich v. Norfolk
R. Co., 4 El & BL, 397, 413, 119 E.R. 397), and not on the com-
pany which is relying on it to on its part shew that the corpora- Co.
tion was authorized to enter into it and in view of all the sur- $91
t. rounding circumstances the defence is so unconscionable that I uj
CREELMAN.  unnot persuade myself that the case is so clear that effect must Un
McPhillips, 1A. e given to the defence, as unquestionably it would appear to me ind
to be beyond all controversy that the respondents can be con- ea

veyed an absolutely indefeasible title to the lands which they or,

have contracted to purchase. The onus which was upon the on
respondents in my opinion has not been effectually discharged, und

and were I wrong in this the further question might arise whether Co.
the respondents would be rightly entitled upon the special facts Imy

of this case to recover upon their counterclaim the purchase-moneys ane
already paid—Smith on The Principles of Equity, 5th ed. (1914), said

at p. 800, states a well-known maxim:— loca

“he who comes into equity must come with clean hands,” and as a rule no The

relief will be given to one who has been guilty of unconseientious dealing tinu

respecting the subject matter of the suit. op

1 would, with great hesitation, though, allow the appeal. Can

EsErTs, J.A., concurred in allowing the appeal. 1
Appeal allowed

<hov
gage
Re UNION SUPPLY Co. CAVEAT. beets

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and give
Klwood, JJ.A.  April 26, 1918. 9

1. Arrean (§ IV F—135)—GROUND NOT PREVIOUSLY RELIED ON—APPEAL a ca
COURT SHOULD NOT CONSIDER—EXCEPTIONS, N
A court of appeal should not consider a ground not previously relied instr
on, unless satisfied that it has all the evidence bearing upon it that
could have been produced at the trial, and that the party against whom it suffic
is urged could not have satisfactorily explained it under examination. upon
[8.8. Tordenskjold v. S.S. Euphemia, 41 Can. 8.C.R. 154, referred to.]
2. Courts (§ 11 B—180)—LocAL MASTER—MORTGAGE—JURISDICTION TO that
DETERMINE VALIDITY. g decad
The local master has no jurisdiction to determine whether or not a
mortgage is void under sec. 40 of the Assi nts Act, R.S.8. ¢. 142, T
an action must be brought in court to set uul' L the mortgage. have

. SR———

Statement. AprpEAL from an judgment of the local master, in an action to hiis ju
have a mortgage declared void under sec. 40 of the Assignment« the n
Act, RS.S. c. 142,  Affirmed. ! Assig

P. H. Gordon, for Imperial Canadian Trust Co. days
F. L. Bastedo, for Union Supply Co. Ltd. the b
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wfolk Havvrain, C.J.8,, concurred with ELwoon, J.A. SiS_K.
com- Erwoop, J.A.:—On December 28, 1915, the Speers Trading C A

pora- Co. Ltd. was indebted to the Union Supply Co Ltd. in the sum of Re

sur- £01.88, and, desiring further advances of goods from the Union \ll\l'll“:
. . . SUPPLY
nat 1 Supply Co. Ltd., agreed to give, and did give, a mortgage to the Co,

must Union Supply Co. Ltd. for the amount of the above-mentioned — CAVEAT.

o0 me indebtedness and such further advances of goods. For some Elwood. JA.
con- eason not disclosed in the material, this mortgage could not be,
they or, at any rate, was not registered. The Union Supply Co. Ltd.
1 the on January 13, 1916, registered a caveat to protect its interest

rged, under said mortgage. On January 31, 1916, the Speers Trading
ether Co. Ltd. assigned for the general benefit of its creditors to the
facts Imperial Canadian Trust Co. On April 13, 1917, the assignee caused
meys a notice to be sent out under s. 130 of the Land Titles Act to lapse
014), said caveat. The Union Supply Co. Ltd. thereupon applied to the

loeal master at Prince Albert for an order continuing the caveat.
le no The motion was heard by the loeal master and an order made con-
lealing tinuing the caveat and directing the Imperial Canadian Trust Co.
to pay the costs of the proceedings. From this order the Imperial
Canadian Trust Co. now appeals.

It was contended, on the argument before us, that no reason was
shown by the Union Supply Co. for not having registered its mort-
gage and that, therefore, the caveat was bad and should not have
been continued, the contention being that where a mortgage is
ond given that can be registered no caveat can be filed.

8. 125 of the Land Titles Act does not limit the cases in which

ed

(PPEAL a caveat may be filed to claims arising under non-registrable
relied instruments, and I am of opinion that that section of the Act is
l'm':::"n: sufficiently broad to permit the filing of a caveat, even if founded
lion. upon an instrument that can be registered. However, in the view

1to.]

Lo that I take of this case, it does not seem to me to be necessary to

decade the case on that point.

The question of the right to file a caveat does not appear to
have been taken before the local master. It would appear from
jon to his judgment that the sole question before him was whether or not
ments the mortgage to the Union Supply Co. was void under =. 40 of the

Assignments Act, R.8.8. ¢. 142, inasmuch as it was made within 60
days hefore the Speers Trading Co. Ltd. made the assignment for
the benefit of creditors.

not a
c. 142,
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Even if the assignee is correct in contending that a caveat can-
not be filed with respect to a mortgage which is capable of regis-
tration, that question, as I have intimated above, does not appear
to have been raised before the local master. If it had been raised
before him, then an opportunity would have been granted the
Union Supply Co. to show the reason for not registering the mort-
gage. It seems to have been taken for granted that the mortgage
could not be registered. In fact, the appellant’s factum uses the
words: “For some reason not disclosed in the material this mort-
gage could not be registered.”

Many causes may occur for not being able to register a mort-
gage. For instance, there might be a defect in the affidavit of
execution, and I apprehend in such a case a caveat could properly
be filed.

Under the circumstances, I do not think it is open to the appel-
lant to now contend that the caveat was improperly filed. He is
driven, it seems to me, to rely upon his contention that the mort-
gage is void under the Assignments Act. The local master held
that the latter is not a question that he could deal with, but must
be dealt with by action in court to set aside the mortgage, and that,
as the appellant was unsuecessful in setting aside the mortgage in
the proceeding before him, it must pay the costs of the application.
1 agree with the judgment of the local master in this respect.

In my opinion, therefore, the appeal should be dismissed with
costs.

LamonT, J.A. (after setting out the facts):—For the assignees,
two contentions are made: (1) that, the mortgage being a regis-
trable instrument, it should itself have been registered, and the
caveat was, therefore, not properly lodged; (2) that, in any event,
the order should have continued the caveat for a limited time
only, unless, within that time, the caveators brought an action to
establish their right under the mortgage.

In my opinion, the first of the above contentions is not open to
the appellants. 1t was not raised before the local master. Had
it been raised, the reason why the mortgage was not registered
would no doubt have appeared. The reason it was not raised may
have been that counsel, who appeared before the local master for
the appellant, was satisfied that the mortgage was not itself regis-
trable, which it would not be where, for example, the land was
wrongly described.
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can- In 8.8. Tordenskjold v. S.S. Euphemia, 41 Can. 8.C.R. 154, the Sﬂ
egis- Supreme Court held that a court of appeal should not consider a C.A

pear ground not previously relied on, unless satisfied that it has all the .
aised evidence bearing upon it that could have been produced at the g“.':”&
| the trial, and that the party against whom it is urged could not have Co,

nort- satisfactorily explained it under examination.
tgage Not being satisfied that had the point been raised before the TLamont,JA.
3 the local master, the caveators could not have satisfactorily established

mort- that their mortgage was for some reason unregistrable, I am of
opinion we cannot consider this ground of appeal. (2) Taking the
mort- caveat therefore as properly lodged, I think the order of the local

vit of master was right.

perly 8. 58 of the Land Titles Act (8Geo. V. 1917, ¢. I8, . 64) reads:—
58. (a) After a certificate of title has been granted no instrument shall

until registered pass any estate or interest in the land therein comprised. . .

L or render such land liable as security for the payment of money creept as

He is against the person making the same.

mort- The mortgage unregistered, therefore, was good as against the
t held Speers Trading Co.  That company could not have compelled the

wppel-

must mortgagees to bring an action on their mortgage on pain of having
that, their caveat removed. If the mortgagors could not do it, neither
age in can their assignees for the benefit of ereditors,  The right of such
ation. assignee to call for the removal of a caveat is no higher than that
1 of his assignor, unless the statute gives him a higher right. This
1 with is not a case in which there is a question as to the making of the

mortgage being prohibited—as in Re Ebbing, 2 S.L.R. 167—nor is
gnees, it a case of subsequent encumbrancees or other third parties claim-

regis- ing against the mortgagors and desiring to have the priorities de-
ud the termined. In the latter case I think it is the established practice
event, to continue the caveat for a limited time only. I am, therefore, of
1 time opinion that the appeal should be dismissed with costs,

tion to NEwLANDS, J.A.:—The respondent lodged a caveat against the Newlnds, 1A,
above lot, claiming an interest therein by way of mortgage. This
pen to mortgage was made by the Speers Trading Co.  Subsequent to the

Had making of said mortgage and the lodging of the caveat, the Speers
istered Trading Co. made a general assignment for the benefit of their
d may creditors to the Imperial Trust Co. and they became the registered
ster for owners of said lot. They then caused a notice to be given under
f regis- £, 130 (now s. 136) of the Land Titles Act to have the eaveat lap-e
ad was unless a judge'’s order was filed continuing the same. The Union
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Supply Co., therefore, made this application under said s. 130
(now 136) to continue the caveat, and an order to that effect was
made by the local master, from whose decision this appeal was
taken,

In his decision, the master states, *“ For some reason which does
not appear from the material filed, the mortgage was not reg-
istered.” That being the case, I am of the opinion that the
caveat should not have been continued, at least not longer than
was necessary for the mortgagee to have his mortgage registered,
or to bring an action against the mortgagor or his assignee if some-
thing was required to be done by either of them in order that such
mortgage could be registered.

By s. 67 of the Land Titles Act, R.8.8. ¢. 41, no instrument
shall be effectual to render the land liable as security for the pay-
ment of money as against any bond fide transferee of the land unless
such instrument is duly registered thereunder. By s. 87 (now s.
08), when land is to be made security in favour of any mortgagee,
the mortgagee shall execute a mortgage and a memorandum of the
mortgage shall be made upon the certificate of title.

It is, therefore, the clear intention of the Act that a mortgage
shall be registered.

By s. 125 (now 128) any person claiming to be interested in
land under any unregistered instrument may lodge a caveat with
the registrar. This section is not in substitution of the sections
that require the registration of instruments, nor does it provide
an alternative method in place of registration. Its purpose is to
protect interests in land until they are completed between the
parties and put in registrable form, or until such interests are
enforced by the Courts.

To hold otherwise would be to turn what the legislature in-
tended as a land titles system into a mere registration system.
If a mortgage can be lodged by way of caveat and remain there, <o
can a transfer, and there would be nothing to prevent subse-
quent transferees from continuing to lodge their transfers by
way of caveat and avoid the expense of registering them, and a
certificate of title would cease to be conclusive evidence that the
person therein named was entitled to the land for the interest
therein named.

I am, therefore, of the opinion that the mortgagee of land can

“l
col

the
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. 130 only lodge a caveat for the temporary purpose of having his mort-

t was gage completed in a registrable form, either by such action as may
. be necessary on the part of the mortgagor or by proceedings in
court; and, when an application is made to a judge for an order
1 does to continue a caveat which has been lodged to protect such a mort-
b reg- gage, it is the duty of the mortgagee to produce evidence to shew i
& the that he has the right to have the caveat continued either until com- Newlands, JA.

' than pleted by the mortgagee or until enforced by the court.
tered I would, therefore, amend the order of the local master to con-
N tinue the caveat for one month to enable the mortgagee to have

& sk his mortgage completed so that it can be registered or to bring such
action as may be necessary to enforce his rights in court, and 1
iment would allow the appeal with costs.

» pay- . Appeal dismissed.
unless
1W0W &, Re MACKEY.

gagee, Nova Scotia Supreme Court, Harris, C.J., Longley and Drysdale, JJ., Ritchie,
of the o E.J., and Chisholm, J. Apri! 3, 1918.

Haseas corrus (§ I D—24)—DISCHARGE OF PRISONER—JURISDICTION OF
SUPREME COURT TO SET ASIDE.
rigage The Supreme Court of Nova Seotia has no jurisdiction to set aside an
order for &lrhn.rgc in the nature of habeas corpus.
|Re Blair, 23 N.8.R. 225, followed.|
ted in .
t with ArpLICATION by counsel on behalf of the Attorney-General of Statenent.

it Nova Scotia for an order to discharge, rescind, vacate and set
owido aside the order and judgment delivered and made on March 15,
Fn 1918, by Russell, J., discharging Frank Mackey from the custody
e of the keeper of the common jail at Halifax, where he was impris-
oned under a warrant of commitment made by McLeod, a justice
of the peace in and for the county of Halifax, wherein the said
Frank Mackey was charged with unlawfully killing one William
Hayes. Notice was given that in the event of the said judgment
and order being set aside the court would be moved for an order
for the re-arrest and re-committal to jail of said Mackey in respeet
of said charge.

and a The deceased William Hayes was pilot in charge of the steamer
It e “Imo,"” and lost his life as the result of the explosion following her
collision with the steamer “Mont Blanc” in Halifax harbour on
the morning of December 6, 1917. Mackey was pilot in charge of
i the “Mont Blane.” By direction of the Honourable the .\liniftvr
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of Marine a formal inquiry as to the cause of the explosion on the
“Mont Blane” was held before Drysdale, Local Judge of the
Admiralty Division of the Exchequer Court of Canada, with
Capt. Demers, of Ottawa, and Capt. Walter Hose, R.C.N., of
Halifax, as nautical assessors, as the result of which it was found
that the explosion on the “Mont Blanc” was undoubtedly the
result of the collision and that such collision was caused by viola-
tion of the rules of the road and that the pilot and master of the
“Mont Blane” were wholly responsible for such violation. Pro-
ceedings were then taken against Mackey and the captain of the
“Mont Blane” which resulted in their commitment for trial.

Andrew Cluney, K.C., Crown Prosecutor, for the Attorney-
General; W. J. O'Hearn, K.C., for Frank Mackey.

Harris, C.J.:—The accused was commitged for trial for man-
slaughter by a stipendiary magistrate and applied to Russell, J.,
for his discharge from custody under habeas corpus. That judge,
after perusing the evidence, came to the conclusion that the evi-
dence did not justify the charge of manslaughter and ordered the
discharge of the prisoner.

The Attorney-General has applied to the Court to discharge
the order of Russell, J., as irregular and on other grounds.

The motion is met at the outset by an objection that this court
has no jurisdietion to set aside an order for discharge in the nature
of habeas corpus.

In view of the importance of the question raised by the motion,
I regret that I am obliged to decide that the preliminary objection
must prevail,

The question was raised in 1881, in Re McKenzie, 14 N.S.R.
481, and a court consisting of DesBarres, MeDonald, James and
Weatherbe, JJ., decided that the court had no jurisdietion to hear
an appeal in such a case,

In 1883, in Ex parte Byrne, 22 N.B.R. 427, the Supreme Court
of New Brunswick, composed of Allen, C.J., Palmer, Weldon,
Wetmore and King, JJ., expressly held that such an order could

not be set aside or revised by the court and Palmer, J., at p. 430,

said:—

And it appears to me that the great purpose of the writ of habeas corpus
is the immediate delivery of the party deprived of his personal liberty. The
allowance of a writ of error, appeal, or other exception to the order of dis-
charge would be inconsistent with the object of the writ and many of the
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provisions of the Habeas Corpus Act. The consequence of allowing these
would be either that all further proceedings would be stayed, which would be
wholly inconsistent with the object of the writ, or the judge must deny the
party appealing the usual delay which the fair determination of the case
would then require; and as such appeal is so inconsistent with the purpose of
the writ, the provisions of the Habeas Corpus Act and the Consolidated
Statutes on the subject, the conclusion, I think, must be that no such appeal
lies. (See, also, p. 433.)

In Re Blair, 23 N.8.R. 225, a strong court, consisting of Me-
Donald, C.J.," Weatherbe, Ritchie, and Townshend, JJ., and
Graham, E.J., held that the court had no power to review, by way
of appeal or otherwise, the order of a judge discharging a prisoner
on habeas corpus, and Ritchie, J., in giving the reasons for the
decision of the court, refers to the ease of Cox v. Hakes, 15 App.
Cas. 506, in which the House of Lords had so decided, and he
distinguishes the case Re Sproule, 12 Can. 8.C.R. 140, where the
Supreme Court of Canada had reviewed an order made by the
late Henry, J.

I refer also to the case of Wyeth v. Richardson, 10 Gray (Mass.)
240, the decision of that eminent judge, Shaw, C.J.

I think the preliminary objection must prevail and the applica-
tion be dismissed.

LoxarLey, J.:—I am compelled to the conclusion that Mr.
O'Hearn's objection that this court has not jurisdiction to hear
an appeal in this case is sound and conclusive. An attempt was
made to cite a case of a similar character which was decided in
12 Can. 8.C.R. 140, Re Sproule, but it is quite manifest that the
grounds on which they set aside the judgment of Henry, J., in
that ease were, first, that the man had been tried by a competent
jury and convicted, and, second, that the right to issue a writ of
habeas corpus was confined in that court to cases arising from the
parliament of Capada and was not universal as in the case of
our court,

In Re Blair, 23 N.8S.R. 225, the case is thoroughly discussed
and judgment delivered, in which five judges concur.  The judg-
ment was read by Ritchie, J., and if this case had been the one
then before the court instead of the case then under discussion,
he could not have used words more absolutely appropriate to the
question.  He holds that when a judge of the Supreme Court
issues a writ of habeas corpus and deals with it, that that is final
and cannot be reviewed by another court, and I think it would be
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out of the question to ask this court now to override the decision
which the court then delivered on so grave and important a
question.

It may be necessary to refer to Cox v. Hakes, 6 T.L.R. 465,
simply for the fact that the ground upon which they place their
judgment was the overwhelming necessity of maintaining the writ
of habeas corpus and the liberty of the subject.

I therefore conclude that this court has no jurisdiction to hear
the matter.

DryspaLE, J. (dissenting) :—In this case Mackey was charged
with manslaughter and, after inquiry before a stipendiary magis-
trate, was committed for trial. A judge of this court, viz., Russell,
J., undertook to issue a writ of habeas corpus and not only inquired
into the regularity of the proceedings, but to pass upon the guilt
or innocence of the accused. In my view, this was a proceeding
absolutely beyond the power of the judge.

The first question before us is as to our jurisdiction. Can we
remedy the unlawful acts of a judge in this court? 1 think The
Queen v. Sproule, supra, is conclusive and binding upon us that we
have inherent power to correct an abuse of the powers of the
court by any single judge. I am of opinion that any single judge
of this court who undertakes, after committal by a magistrate, to
pass upon the guilt or innocence of an accused person, and to take
such charge out of the regular course of procedure, viz., the pro-
cess of trial by grand and petit jury, and of his own motion to
pass upon the guilt or innocence of the accused is clearly abusing
the process of the court; that we have the power to correct and
restrain such abuse and ought to do so. In this case the judge
undertook to pass upon the merits of the charge against the
accused and, taking advantage of the writ of hapeas corpus, ordered
the discharge of the accused. This, to my mind, was not in due
process of law, but was an abuse of the process of the court. |
think the writ was improvidently issued, the order therefor and
the order for the discharge of the accused improperly made, and
I think such order ought to be rescinded and discharged. Our
jurisdiction to hear the case after a discharge by habeas corpus
was challenged and argued and Re Blair, supra, was relied upon.
1 cannot appreciate the attempted distinction in that case from
Re Sproule, the latter a binding authority. I would follow the
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eeision Supreme Court of Canada, as indeed I must. In fact, it was not ~ N-S
ant a contended by counsel that if the judge did something outside of 8.0
and beyond his powers his orders were the subject of correction B
l. 465, and revision. 1 never heard of the power claimed for any judge in ~ MAckey.
e their this country to review the merits of a eriminal charge and to pass  Drysdate.
1e writ upon the innocence or guilt of the accused, call the process habeas
corpus or what you will. Such power does not exist, and I would
o hear rescind the order made herein.

Rircuie, EJ.:—Russell, J., has made an order discharging Ritchie, 3.

harged Mackey from custody under the Liberty of the Subject Act.
magis- Cluney, K.C'., for the Crown, moved the court for an order rescind-
lussell, ing the order of my brother Russell. O'Hearn, K.C'., for Mackey,
quired took the point that the order was final and that the court had no
e guilt jurisdiction to entertain the application. He relied on the Blair
eeding case, 23 N.8.R., 225. 1 cannot distinguish that case from the

present one.  This court, 1 think, has only two alternatives,

‘an we cither to overrule it, or to follow it. The point was squarely
1k The decided that the court has no power to review or set aside an order
hat we for discharge in a case of this kind. To overrule the Blair case

of the would mean being in direct conflict with the House of Lords in
+ judge the Cox case, 15 App. Cas. 506. I am not prepared to take that
ate, to position, and I may add that the court in the Blair case was a

1o take strong one, Weatherbe, Townshend, Graham, and Ritchie, JJ.

e pro- But it is said that the Sproule case, 12 Can. S.C.R. 140, is the
iion to other way, and that it is binding upon this court, and of course
busing it is, if it is applicable. The late Ritchie, J., in the Blair case,

et and successfully distinguished the Sproule case. 1 entirely agree in
+ judge the distinction which he makes. I refrain from quoting, but I
st the incorporate the words in which he draws the distinetion as part

rdered of thiz opinion. I am of opinion that we are concluded by the
in due Blair case and Cox case, and that the Sproule case is not appli-
wt. | cable, and therefore think that the application should be refused.
or and CuissoLm, J.:—1 concur in the conclusion arrived at by the Chisholm, 1.
le, and majority of the members of the court. In my opinion the case of
Our Re Blair, 23 N.S.R. 225, concludes the matter, and effect
corpus must be given to the preliminary objection taken by O'Hearn, K.C.
| upon Application refused.
e from
ow the
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HAY v. CANADIAN PACIFIC R. Co.

Saskatchewan Court of Appeal, Haullain, C.J.S., Newlands and Lamont, JJ.A.
April 26, 1918.

Carriers (§ 11 G—101h)—PAsSENGER ON TRAIN—REQUEST TO BRAKEMAN
TOSTOP TRAIN—REFUSAL—AGREEM TO SLOW UP—DIRECTIONS T0
PASSENGER WHEN TO JUMP—DPASSENGER ACTING ON INSTRUCTIONS —
INJURY—NEGLIGENCE.

A request by a passenger to a brakeman to allow him to get off the train
at a certain station, casts upon the brakeman the obligation of seeing that
the proper steps are taken to have the trainstopped, and upon the company
the obligation of stopping it ; if the brakeman acting \l'i‘llill the apparent
scope of his employment refuses to stop the train but slows it down, and
allows the passenger to jump from it, telling him when to jump, the
company is guilty of negligence and liable for resulting injuries, unless the
train was travelling at such a speed that no reasonable man would jump
from it even under the direction of a train official.

[See also Grand Trunk Railway Co. v. Mayne, 39 D.L.R. 691.]

Statement. ArpeAL by defendant from the judgment of the trial judge

dismissing an action for damages for personal injuries.  New trial

ordered.
W. E. Knowles, K.C., for appellant; J. A. Allan, K.C., for
respondent.
Haultain, C.J.8 Havwrain, C.J.8.:—1I agree that appeal should be allowed with

costs and a new trial ordered.

Lamont, J.A. Lasmont, J.A.:—This is an appeal from a judgment dismissing
the action of the plaintiff who sued for damages for personal
injuries,

The trial Judge found as follows:—

On or about June 26, 1916, the plaintiff boarded a train operated by the
defendant, running east from Maple Creck, and purchased a ticket from
the conductor to Piapot. Before reaching Cardell, a flag station west of
Piapot, the plaintiff discovered that he had forgotten some papers that e
required and decided that he would, if possible, leave the train at Cardell,
where it made a crossing with another train, and return to Maple Creek for
these papers. He states that he asked the brakeman if he would stop the
train at Cardell to let him off, and that the brakeman said he would not stop
the train but that he would slow it up, and that the plaintiff could jump off
He then went to his seat, and in a few minutes the brakeman waved him to
come to the end of the car, and when he got onto the platform the brakeman
opened the vestibule door and plaintiff got down on the lower step, the brake-
man standing behind him.  The brakeman said not to jump off until he told
him to, and he waited a short time and then the brakeman told him to jump
and that he jumped.  When he jumped, the plaintiff fell and one of his fect
went under the train and in consequence his foot had to be amputated above
the ankle. . . .

The brakeman denies the statement that he told the plaintiff that he
would slow up the train, or that the plaintiff could jump, or that he ever
instructed him to jump. The brakeman is not now in the employ of the
Canadian Pacific R. Co., and has not been for some considerable time.

bi
Wi
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Both of these witnesses impressed me as being truthful. I think, under

the circumstances, 1 should accept the evidence of the plaintiff rather than

that of the brakeman, who may have forgotten the exaet conversation.
He also found that the train at the time of the accident was

going about 12 miles per hour. CANADIAN
The grounds upon which the trial judge based his judgment """'.’;:C

i R.(
‘(m':ﬁ',',' are found in the following paragraphs:— i
mpany In the case at bar, there was no obligation on the part of the defendant, #montJA
iparent under the particular circumstances, to allow the plaintiff to get off the train
n, and at Cardell. If he had liked, he might have insisted on having the train
:I:,,,“: stopped, and there would then probably be an obligation to allow him to
1 jump alight safely, but, in his examination for discovery, he clearly states that he

did not want to insist if it slowed down. . . .
(The reason why the plaintiff did not insist was beeause he
judge thought he could jump off all right.)
v trial It seems to me, under these cireumstances, that the plaintiff was taking
the chance of his ability to alight safely. The mere fact that the brakeman
told him to jump does not, to my mind, affeet the question.  The brakeman,
at best, was merely giving his opinion.

If there was an obligation on the part of the railway company
to stop the train in order to let the plaintiff get off, had he insisted
upon it (and the evidence supports that finding), I am, with de-
ference, of opinion that the same obligation existed upon mere
request, Insistence on the part of the plaintifi would not give
him any right which was not his upon request; such request being
made to the proper official. The plaintiff made his request to the
brakeman. The evidence shows that assisting passengers on and

1., for

| with

lissing
r=onal

by the

t’l‘.-“l]”::; off the train is part of a brakeman’s duty. I, therefore, think that
hat he a request made to the brakeman cast upon him the obligation of
;;‘:'l‘[_“'": seeing that the proper steps were taken to have the train stopped,
"l"”" and upon the defendants, the obligation of stopping it. The
ot stop brakeman did not intimate to the plaintiff that he had no authority
I;‘il‘“’f in the matter; on the contrary, he intimated that he had. He
um to

keman said he would not stop, but would slow down. The defendants
brakes being under an obligation to allow the plaintiff to get off at Cardell,

he told and having refused to stop the train the question is, was the act of
;)‘i‘Y“l‘l['”'l the plaintiff in jumping off when it slowed down the act of a
1 above reasonably prudent man?

The plaintiff says that he jumped on the instructions of the
hat he brakeman, and that he thought the brakeman ought to know
he ever .
of the whether he could make it safely or not. He says that when he
e went down from the platform to the step, the brakeman said,
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“Don’t jump until I tell you to jump.” To this the plaintiff re-
plied, “ All right.”  After going a little further, the brakeman said,
“Jump off here.” The plaintiff jumped and was injured.

As he agreed not to jump until the brakeman told him to, it
seems to me impossible to say that the plaintiff was acting upon
his own judgment.

The facts of this case, in my opinion, bring it within what was
held in Curry v. C.P.R. Co., 17 O.R. 65.

In that case a passenger, on the invitation of the conductor,
attempted to board a moving train. It was there argued that the
danger to the plaintiff in boarding a train in motion was so obvious
that he had no right to act on the conductor’s invitation. It was
held that this was a matter to be determined by the jury.

In the case at bar, the finding and the evidence show that
there was a duty resting upon the defendants to afford the plaintiff
ordinary and reasonable facilities for alighting at Cardell. That
duty they did not perform. The defendants’ servant—acting at
least within the apparent scope of his authority—invited the plain-
tiff to get off the train while in motion. In my opinion this con-
stitutes negligence for which the defendants must be held re-
sponsible, unless the danger involved in acting upon the invitation
was 0 obvious that no reasonably prudent person would have
made the attempt.

In Edgar v. Northern R. Co., 11 A.R. Ont. 452, at p. 455, Patter-
son, J.A., said:—

The train having slowed, but not stopped, at Lefroy station, it may
properly be held that the only facility afforded or intended to be afforded to
the passengers for alighting was the slackening of speed to the extent to which
that was done. The duty of the company to the passenger was to afford
reasonable facilities for alighting with safety, and by reason of neglect of that
duty the accident to the female plaintiff happened, unless she herself con-
tributed to it by negligence on her part.

The bare fact that a passenger jumps from a train in motion and
is injured is not conclusive evidence that he was the author of his
own wrong.

In Beven on Negligence, Can. ed., at p. 972, the author states
the law as follows:—

Yet the fact that a passenger on a railway train attempts to alight while
the train is in motion cannot be held contributory negligence as a conelusion
of law.  Prima facie evidence of negligence undoubtedly it is; but circum-
stance are frequently shewn that may excuse it and devolve the determina-
tion of the quality of the act on the jury.
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¥ re- If a train were going at 30 miles per hour, I take it that there

said, would be no oceasion to leave it to a jury to find whether or not a
passenger jumping off upon the invitation of the train official was

o, it guilty of negligence which caused his injuries. No jury could Gt s

1pon reasonably find that he was not so guilty. On the other hand, if 8 Pacime
train were going at 2 miles per hour it might, in my opinion, well R;‘;"

was be found that in jumping off under instructions a passenger lamont.JA,
would not be guilty of any negligence. Where a train—as here

ctor, was going at 12 miles per hour, would a reasonably prudent man,

I the under the circumstances in which the plaintiff found himself, be
rious justified in acting on the invitation of a train official? The cir-
was cumstances to be considered as I find them are, that there was an

obligation on the defendants to stop the train; their refusal to do
that s0; a statement that they would slow down and let him jump off;
ntiff his acquiescence therein; his agreement not to jump until the
[hat brakeman gave the word, and the brakeman's instructions to jump.

\g at Under these circumstances, I am of opinion that the determination
lain- of the quality of his act is for the judge or jury charged with the
con- duty of finding the facts. I cannot find in the judgment anything
| re- to justify the conclusion that this question has been passed upon.
\tion In his judgment the trial judge does say:

have There must always be some danger in attempting to alight from a moving

train, and, in this case, the danger was as obvious to the plaintiff as to the
brakeman.

But here we are met with the difficulty that the brakeman
thought it was safe for him to jump; otherwise he would not have
directed him to do so.  And further on the Judge says:—

tter-

may

led to o e e .

wvhich While it might be that there would be liability for permitting, say, a child
ford of tender years to get off a moving train, it seems to me that there is no such
! that liability to an adult who is mentally capable of appreciating what he is doing,

at any rate where there is no obligation to permit him to alight.
The basis of his whole judgment is that there was no obligation
1and on the part of the defendants to stop the train and, therefore, no

' con-

if his negligence on their part.  What his finding would have been had
he been of opinion that the obligation to stop did exist, I cannot
tates suy. I am, therefore, of opinion there should be a new trial to

determine the question.
while The appeal should be allowed with costs and a new trial ordered.
‘r‘(‘."‘::::‘ The costs of the former trial to be costs in the cause,
s Newranps, J.A. (dissenting):—The plaintiff, who was a Newlands, 1A

passenger on defendant’s train, travelling from Swift Current to
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Piapot, changed his mind as to his destination and got off the train
at Cardell and was injured. He brings this action for damages.

The following is the negligence which plaintiff alleges the de-
fendant company was guilty of, and which he claims caused the
accident for which he asks damages.

The plaintiff wishing to alight from said train was informed by
the brakeman that he could do =0 and the brakeman opened th
door leading from the said train and permitted the plaintiff to step
off the same. The said train was moving rapidly and the plaintiff,
acting on the instructions of the said brakeman and not knowing
that the said train was moving at such a rate of speed as to be
dangerous for a passenger to alight, stepped off the said trainand as
a consequence the suction of the train drew him under the train
and crushed one of his feet making it necessary to have it am-
putated.

The plaintiff, when he got on the train at Swift Current, bought
a ticket from the conductor from Swift Current to Piapot. There
was, therefore, no contract between the plaintiff and defendant
company to let him off the train at Cardell.  The plaintiff knew
that the train would not stop at Cardell to let off passengers. Hesays
that the brakeman told him that the train would not stop, but he
would slow it up at Cardell and he could jump off and the trial
Judge so finds. He further says when he was ready to get off the
brakeman said not to jump off until he told him to, and that he
waited a short time and the brakeman told him to jump and
he did so. This the trial Judge also finds to be the fact. The
trial Judge further finds that the train was travelling at the rate of
about 12 miles an hour.

There being no contract between the plaintiff and the defend-
ant company to carry the plaintiff to Cardell—and as the plaintiff
was aware that the train would not stop there to allow passengers to
alight—the only acts of which the defendant company are guilty
are that their servant, the brakeman, allowed the plaintiff to get
off a moving train, and advised him of the proper moment to do so.
This brings up the question as to whether the brakeman was acting
within the scope of his duty in permitting and advising the plaintiff
when to get off a moving train.

No evidence was produced to show that a brakeman had any
such duties. If the brakeman had any duty, it was to prevent a

ou
sul
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‘onle passenger from alighting from a moving train, which every man of ~ SASK.

common prudence knows must be attended with danger. If a C
passenger intended to get off, he could only be prevented by force, e

fes.

e de-

1 the which the company would not be justified in using in the case of a Cn:nuu
man of mature years, unless the danger of an accident was inevit-  Prcipie

el by able. —

q (h-« If such a man wishes to alight from a moving train it must he Newlands, %A,

) step left to his own discretion whether he will do so, and any advice

intiff. given by a brakeman as to the safest time to do so would only be

ywing his opinion, for which his employers could not be liable.

to be All the cases cited o the argument were cases where the plain-

tiff had arrived at his destination and it was the duty of the com-
pany to provide a safe means of alighting from the train, but they
did not do so.

In this case, no such duty was imposed upon the defendant
nght company, and, when the plaintiff decided to get off a moving train,
Pherss Iam of the opinion that he must be considered to have accepted the
risk of doing so. Whatever assistance the brakeman gave him was
not in the course of his duty, but simply to minimise the risk which
the passenger was voluntarily assuming, and I can find no negli-
e gence, either in the facts as set out in the statement of claim, or in

trial the evidence given at the trial. Unless the defendant company is
ff the guilty of negligence, the plaintiff cannot recover, and, as, in my
opinion, they were not so guilty, the appeal should be dismissed
with costs. Appeal allowed.
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1 "", N. S. TRAMWAYS & POWER Co. v. EMPLOYERS LIABILITY
ate of ASSURANCE Co.

Nova Scotia Supreme Court, Harris, C.J., and Longley, Drysdale, Chisholm

fend- and Mellish, JJ. April 5, 1918.
\intiff Insvrance (§ III D—65)—AcaINsT BopiLy INJURIES—CLAUSE INSERTED
COVERING PROPERTY OF EVERY DESCRIPTION—CONSTRUCTION.
ersto A clause added to a policy insuring against bodily injuries that ““not-
B . withstanding what is within written this policy is hercby extended to
zuilty cover loss from liability for damage to property of every description”

o get includes not only the physical injury to property but the loss incident to
the inability of a building to perform its usual function while it is being
o so. repaired.
lf"i'}’{ Questions of law stated for the opinion of the Court arising Statement.
vintiff out of a policy of insurance by which the defendant company in-
sured the plaintiff against loss by accident. The questions upon

4 any 20—40 p.L.B.

rent a
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which the opinion of the Court was sought are stated fully in the
judgments.

W. H. Covert, K.C., for plaintifi; L. A. Lovett, K.C., for
defendant.

Hagris, C.J.:—The plaintifi company was insured by the de-
fendant corporation under a policy by which the defendant corpora-
tion agreed to indemnify it against loss from the liability imposed
by law upon the assured for damages on account of bodily injuries
suffered by any person or persons other than the employees of the
assured. A clause was subsequently added by which it was pro-
vided that “notwithstanding what is within written this policy is
hereby extended to cover loss from liability for damage to property
of every deseription, ete.”

An electric car of the plaintiff company left the rails and injured
a building leased and occupied by one Amyooney and the stock
of goods in the building.

It is admitted in the stated case that the plaintifi company
thereby became liable to Amyooney for not only the physical
damage done to the building and contents but also for loss of pro-
fits while the repairs were being affected.

The question is whether the policy of insurance covers the
damages payable to Amyooney for loss of profits.

It will, perhaps, be useful to re-state what the defendant cor-
poration agreed to do by its policy with the added clause.

It is, as I read it, to indemnify the plaintiff company against
loss from the liability imposed by law upon it for damages
on account of bodily injuries, and against loss from the liability
imposed by law upon it for damage to property of every deseription.

It will not be denied that if the plaintiff company became liable
for damages on account of bodily injuries sustained by a person
injured on its electric cars it would be liable for all the damage
sustained by that person by reason of his being incapacitated for
work for a period of time. His incapacity to earn wages, or his
loss through inability to attend to his business would be an element
to be taken into consideration in assessing the damages for his
injuries and I do not see how it could be contended tha. the de-
fendant corporation would not be liable to indemnify the plaintiff
company for the whole of the damages the plaintiff company was
compelled to pay, including the portion awarded to the individual
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n the by reason of his inability to earn wages or attend to his business for N_s'
the time being. - 8.C.

., for In the same way, the plaintifi company becomes liable to NS,
Amyooney for not orly the physical injury to the property but T';_Mf"é"

e de- also for the loss or injury incident to that physieal injury, viz., the T(, o

pora- inability of the building to perform its usual functions while it is ’L‘:'\':‘I’L'l‘_‘r:'
posed being repaired. ASSURANCE

Co.

juries If the defendant corporation is liable in the former case, I do ——
of the not see why it is not liable in the latter, Baeein, OF,
i pro- The policy requires the defendant corporation to indemnify the
icy is plaintiff company against loss from the liability imposed upon it
perty by law for damages to property and part of that damage imposed

upon it by law is due to the fact that the property is by the injury
jured rendered for a time incapable of the use to which it was formerly

stock put.
The plaintifi company has suffered a loss through, or by reason
ipany of, its liability for damages to the property and the whole of that

ysical damage was what the defendant corporation agreed to indemnify
f pro- the plaintiff company against.

The liability for damage to the property includes the loss of
% the profits just as much as the physical damage and it is, in my opinion,

covered by the policy and there should be judgment for the plaintiff

t cor- company.

LonGLEY, J.:—I concur. Longley, 1.
gainst CristoLM, J.:—In this matter, I am of opinion that the de- Chisbolm, 7.

nages fendant company is not liable to the plaintiff company for the loss
bility of profits mentioned in para. 5 of the stated case. The defendant
ption. company, in express terms, indemnified the plaintifi company
liable “against loss from the liability imposed by law upon the assured
)erson for damages on account of bodily injuries, including death resulting
image therefrom.” The liability imposed by law is well understood in the
ed for case of bodily injuries.

or his The above-mentioned clause was afterwards extended by agree-
»ment ment to “cover loss from liability for damage to property of every
or his description resulting from accident caused through the operation
1e de- of the electric cars owned by the assured.”

pintiff I think the added clause only covers the damage to physical
y was or tangible property and does not include loss of profits or other
vidual consequential losses; and if indemnity of so wide a character were
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intended, such losses should be specificially mentioned. 17 Hals.
365, 521; Bunyon on Fire Insurance, pp. 35 and 154.

Iam unnhleSto find anything in the added clause to cover con-
sequential losses.

DryspALg, J.:—I agree in this opinion.

MgeLuisH, J.:—By an agreement in writing between the plain-
tiff and defendant, the latter undertook to indemnify the plaintiff
against loss from the liability imposed by law upon the plaintiff
“for damage to property of every description resulting from any
accident caused through the operation of the electric cars owned
by the assured” (the plaintiff).

Such an accident occurred. One of the plaintiff’s cars was de-
railed and ran into a retail store-keeper’s building. In the stated
case (para. 5) it is agreed that we are to assume that the plaintiff is
liable to the store-keeper for loss of profits resulting from this
accident.

The question for our opinion is whether under said agreement
the plaintiff is entitled to indemnity from the defendant against
the loss from such liability for loss of profits. The question, I

think, should be answered in the affirmative.

I think that the words of the agreement may be fairly said to
mean an undertaking to indemnify the plaintiff company against
any loss which they may be legally liable to pay, by reason of their
having, in the operation of their electric cars, accidentally damaged
any description of property. The loss of profits in question, I
think, clearly, the plaintiffs were liable to pay by reason of such
damage. The words “for damage to property” in the agreement,
taking it as a whole, were intended, I think, as the equivalent of
“by reason of damaging property.” This, perhaps, is made more
clear by reference to the clauses dealing with personal injuries.

It is also to be noted, as pointed out by Longley, J., on the argu-
ment, that “ profits’’ are a species of property as well as a building.
1 am assuming, however, that the word “property” as used in the
agreement means tangible property, as, for example, a building or
a carriage. Bearing this in mind, and using the very words of the
agreement, the plaintiff’s “liability for damage to property” of a
third party resulting from such an accident is not limited to the
mere diminution in value of the property. They are liable as tort
feasors for the negligence of their servants and not as underwriters
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Hals. insuring the property damaged. And the defendant undertakes to
indemnify the plaintiff against the whole loss from such liability
con- and not a part of it.
For the above reasons I consider the cages dealing with insur- Tgx“z,‘ﬂ"
ance policies and property and the liability of underwriters thereto v
lain- inapplicable. PL‘:I:L?:;?
intiff Judgment for plaintiff.  Assurace

intiff R — forsee

any Mellish, J

(. SUMNER v. McINTOSH.

wned Saskatchewan Court of Appeal, Newlands, Lamont and Elwood, JJ.A. SASK.
April 26, 1918.

s de- SPECIFIC PERFORMANCE (§ I E—30)—8SALE OF LAND—REGISTERED PLAN— C.A
tated /ENDOR OFFERING EXACTLY WHAT PURCHASER AGREED TO BUY.
A purchaser who agrees to purchase lots according to a registered plan
tiff is is bound by the agreement; whether the registered plan creates a re-
» strictive covemnt or not is immaterial; if the vendor offers the purchaser
this exactly what he agreed to buy specific performance will be enforced.

— ArpEAL by defendant from the judgment at the trial, granting Statement.
ninst specific performance of an agreement for sale of land. Affirmed.

John Milden, for appellant; Borland, McIntyre & Co., for
respondent.
ddto LamonT, J.A.:—By an agreement in writing, under seal, the Lamont, J.A.
‘minst plaintiff agreed to sell and the defendants agreed to buy lots 15, 16,

on, |

their and part of lot 17, in block 6, Saskatoon, “according to a plan of
1aged record in the Land Titles Office for the Saskatoon Land Registra-
- 1 tion District as plan F.J.,” for $35,000, payable in instalments,

such Plan F.J. was registered in 1907 by the original owners of the
nent, land covered by the plan. The land is laid out in lots, the greater
mt of part of which face on Saskatchewan Crescent, the street nearest to
more the river, and on Poplar Crescent, which runs parallel thereto,
. On the plan, through all the lots on the east side of Saskatchewan
argu- Cres,—including the lots in question in this action—a line is drawn
|ding. 20 ft. from the street line, and on the line is written the words:
n the ““No buildings to be erected between this line and the west side of
ng or Saskatchewan Crescent.” A similar line is drawn through the lots
of the on the west side of Saskatchewan Cres. and also through the lots

' of & on each side of Poplar Cres. In 1011, the plaintiffi became the
o the registered owner of the lots covered by the agreement of sale above
s tort referred to. The defendants made default in the payments under

rriters said agreement, and the plaintiff brings this action and asks pay-
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ment of the amount due under the agreement. The defendants
resist the plaintiffi’s claim on the ground that plaintiff shows that
the land was laid out under a general building scheme for the
development of the property, and that the line dravon on the plan,
and the notification that no buildings are to be erected between
that line and Saskatchewan Cres., constitute a restrictive covenant
which would be binding on the defendants and that, therefore, the
plaintiff cannot make title in accordance with the agreement.

The clause in the agreement respecting title reads as follows:—

In consideration whereof, and on payment of all the said sum of money,
with i as af id, in aforesaid, the vendor doth covenant,
promise and agree to and with the purchaser to convey and assure or cause
to be conveyed or assured to the purchaser the parcels of land with the appur-
tenances as aforesaid by a transfer under the Land Titles Act, subject to the
conditions and reservations contained in the original grant from the Crown,
prepared by the vendor’s solicitors at the expense of the purchaser.

The plaintiff has a certificate of title in which the description
of the property is identical with that contained in the agreement
of sale, and she offers a transfer of the same clear of encumbrances,

The sole question is: Is the prohibition as to building—which
is endorsed on the plan—a restriction which makes the property
which the defendants would take under a transfer from the plaintiff
different from that which they agreed to buy? In my opinion it
is not.

I agree with counsel for the defendants that the plan shows
that the land was laid out in pursuance of a building scheme which
satisfies the conditions laid down in Reid v. Bickerstaff, [1909] 2
Ch. 305, but I do not see how that helps the defendants. They
agreed to buy lots 15, 16, and part of lot 17, in block 6, “according
to plan F.J.” They are offered a transfer of this identical prop-
erty. If the prohibition endorsed on the plan is effectual to bind
an owner holding a certificate of title of these lots, it is equally
effectual to bind a purchaser who agrees to buy the lots according
to the plan which alone creates the restriction. For a purchaser
who buys according to a plan is bound by the plan.

In Hogg's Australian Torrens System, at p. 763, the author
says:—

And references to maps deposited in other public offices than the registry
are also noted in a certificate of title, and such references have the effect of
practically incorporating the maps referred to in the certificate of title, so ns
to fix with notice of their contents any one who inspects the certificate of
title.
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ants If on the other hand, however, the prohibition endorsed on the
that plan is ineffectual to bind an owner who holds a certificate of title

the of lots according to the plan, it creates no restriction whatever and
slan, the defendants will take clear of the restriction.

SUMNER
v
) Mclnrosa.
veen The evidence shows that the defendant, Robert McIntosh, who M
. Ea " Lamont, J A
nant was buying for his wife, inspected the certificates of title before
, the the execution of the agreement.
In my view, it is not necessary to determine on this appeal
- whether the line drawn on the plan across the lots—together with

Al the words of prohibition endorsed thereon—create a binding re-

nant i .

sause striction on all who purchase according to the plan, and I express
ppur- no opinion upon that point.

o the

It was pointed out by counsel on the argument that, under our
Land Titles Act, a plan is an instrument (s. 2 (1)), and that
“every instrument shall become operative according to the tenor
and intent thereof when registered” (s, 58 (2)).

rown,

tion
nent
nees. The intent of the owner who registered the plan is, in my
thich opinion, clear; he intended to create a binding restriction.  Whether
rerty or not he succeeded in doing so may possibly have to be de-
imiir termined some day, but, as I have already said, so far as this appeal
on it is coneerned, it is not in my opinion necessary to deal with it.  As

the plaintiff offers the defendants exactly what they agreed to buy,
hows the appeal should be dismissed with costs.
thich Erwoon, J.A., concurred with Lamont, J.A. Elwood, J.A
w] 2 NewLANDS, J.A.:—This is an action by the vendor of land for Newlands, 1.A.
Chey specific performance. The defence is that the plaintiff cannot
«ling give a good title to the land because the same is subject to a
wop- restrictive covenant.
bind
ually
ding
wser

What is alleged to be the restrictive covenant in this case is a
dotted line, on the registered plan of the property in question, 20
feet from the street on which said lots face, together with the
words, “No buildings to be erected between this line and the east

side of Saskatchewan Crescent.”
Whor This plan was prepared under the Land Titles Act and reg-

— istered in the Land Titles Office for the Saskatoon Land Registra-
ot of tion District as plan F.J.

80 1 The provisions as to plans under the Land Titles Act (8 Geo. V.,
me of 1917, 2nd sess., Sask.), subdividing land for which a certificate of
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title has been granted into blocks and lots, are contained in s. 80
of that Act and are, briefly, as follows:—

(4) The plan shall clearly illustrate and represent the survey as made
on the ground in accordance with the Saskatchewan Surveys Act. (That Act
provides how the actual survey on the ground is to be made.) (5) Every
such plan shall be certified (form K) by the surveyor who made the survey,
and signed by every owner or his agent, and each signature shall be witnessed
and attested in the manner herein provided for the attestation of instruments
to be registered under the Act. (The form referred to certifies the correctness
of the plan.) (17) On the registration of a subdivision plan, the registrar shall
cancel the existing certificate of title and issue to the owner certificates of title
to the property in blocks and lots as shown on the plan.

I am of the opinion from the above provisions, that a plan of
subdivision is to be a copy of the actual survey on the ground,
properly authenticated by the signatures of the surveyor making
the same and the owner of the property, and its only purpose under
the Act is to show the location and boundaries of the lots and
blocks, the subdivision of which it represents, and that any reference
to a registered plan in a certificate of title, or any instrument made
subsequently to the registration thereof, is only for the purpose
of fixing such location and boundaries.

Such plan does not affect the title to any land otherwise than
as provided in said s. 80 (11) which vests the title to all streets,
lanes, parks, or other reserves for public purposes, shewn on such
plan, in His Majesty in the right and to his use of the Province of
Saskatchewan.

The manner in which an owner may affect his title is provided
for by other sections of the Act. For the purpose of this case, 1
need only refer to ss. 74, 75 and 76.

8. 74 provides that when land is intended to be transferred, or
a right of way or other easement is intended to be created or trans-
ferred, the owner shall execute a transfer, and such transfer shall
contain such description as is necessary toidentify the land, and shall
contain an accurate statement of the estate, interest or easement
intended to be transferred or created.

8. 75 provides that no words of limitation are necessary in a
transfer of land in order to transfer all or any interest therein, but
every instrument transferring land shall operate as an absolute
transfer of all such right and title as the transferor has in the land
at the time of its execution, unless a contrary intention is expressed
in the transfer.
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.. 80 8. 76 provides that when an easement or incorporeal right, in
or over any land, is ereated for the purpose of being annexed to or
nade used or enjoyed with other land has been granted, the registrar  goyaen

t Act
wery
rvey,

shall make a memo. of the instrument creating such easement or

. : . Melxrosn
incorporeal right upon the certificate of title of the dominant and

Newlands, J.A.

ossed servient tenements respectively.

ients The certificate of title of the plaintifi for the land in question

:Il:x:l: is a clear certificate to the land. 1 take it, therefore, that the

title transfer to her contained no reservations of any kind, as, otherwise,
the registrar would have made a memo. of such reservations upon

n of them.

and, The effect of a certificate of title is stated in s. 174 and is to the

king effect that, except in certain cases which are not in question here,

nder it is to be conclusive evidence, as against His Majesty and all per-
and sons whatsoever, that the person named therein is entitled to the
pnee land included in the same for the estate, or interest, therein speci-

ade fied, subject to the exceptions and reservations imphied under the

pose provisions of the Act.
A restrictive covenant not being one of the exceptions or reser-
‘han vations implied under the Act, and the plaintiff having a clear

sets, certificate of title for the land in question, she has an unencumbered
such estate in fee simple.
e of It not being the intention of the Act that a plan of subdivision
should shew any more than the location and boundaries of the
ided blocks and lots marked out on the ground, and the plaintifi’s trans-
se, 1 feror having made no reservation in the title he transferred to her,
and not having created by transfer or transferred to any other
1, or person or annexed to any other property any estate, easement or
ans- incorporeal right, no such estate, easement or incorporeal right
shall . exists and the plaintiff is, therefore, the absolute owner of the
shall property.

nent In Re Jamieson's Caveat, 10 D.L.R. 490, 6 S.L.R. 296, the

Supreme Court of Saskatchewan held that, in order to create a
in a similar easement or incorporeal right in favour of adjoining land,
but it must be created under the provisions of ss. 74, 75 and 76 above
lute referred to.

land But even admitting that the words referred to on the plan

ssed created a restrictive covenant, the defendants have, by their agree-
ment of sale, agreed to accept a title to the lands in question with
such restriction,
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The agreement of sale describes the land as according to plan
F.J. This is the only description given of the land. The plaintiff
covenants to convey and assign to the purchaser “the parcels of
land with the appurtenances aforesaid by a transfer under the
Land Titles Act subject to the conditions and reservations con-
tained in the original grant from the Crown.”

The expression “the parcels of land with the appurtenances
aforesaid” is the land already deseribed as being according to plan
F.J., so that if the words on the plan make a restrictive covenant,
then the covenant to transfer according to the plan would mean
to transfer subject to such restrictive covenant.

I am, however, of the opinion that the words on the plan create
no cloud on plaintiff's title but that she has an unencumbered
estate in fee simple in the land and that she can transfer such an
estate to the defendants, but that under any circumstances she can
transfer to defendants all the estate in these lots that they agreed
to purchase.

The appeal should therefore be dismissed with costs.

Appeal dismissed.

THE KING v. VASSIE & Co. RiEJOSEPH ALLISON; PRUDENTIAL

MANUFACTURING
(4 cases).
Ezxchequer Court of Canada, Cassels, J.  November 5, 1917,

TRUST Co.; PET!

ExrropriaTioN (§ III C—135)—LANDS ADAPTED FOR SPECIAL PURPOSE—
VALUATION—ALLOWANCE FOR COMPULSORY TAKING.

On an expropriation of lots specially adapted for warehouse purposes
the same value per square foot does not attach to small lots as to larger
lots. The owners are entitled to an allowance for the compulsory taking
in addition to the value of the land.

InrorMATION for the vesting of land and compensation in an
expropriation by the Crown.

Daniel Mullin, K.C., for plaintiff; F. R. Taylor, K.C., and
C. F. Sanford, for defendants.

CassiLs, J:—These four cases were tried together before me
at St. John, it being agreed that the evidence adduced should be
treated as if adduced in each separate case, with the right to any
of the parties to adduce any further evidence that would be appli-
cable to the particular case.

The informations were exhibited to have it declared thnt certain
lands in the City of 8t. John fronting on Prince William 8t., and
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plan running through to what is called St. John or Water St., are vested ~ CAN-
intiff in His Majesty the King, and to have the compensation for these  Ex. C.
2ls of lands ascertained. The lands are expropriated for public works,

r the namely, the erection of an elevator in the City of St. John.

Tae Kina

L8
Vassie & Co.

con- I will have to deal separately with each case, but before doing —
s . Cassels, J.
£0 may mention some facts which are common to all of the four
nces cases,
plan Ex. No. 1 in the case of The King v. Vassie shows the different
nant, properties in question. Lot No. 1 is the property of Vassie & Co.

mean The Allison lot on the same plan is lot No. 6, which is marked on
the plan “The Salvation Army.” The Prudential Co. lots are lots
reate 3 and 5 on the plan—and Petrie lot is marked 8 on the plan. All

sered of these properties are unquestionably excellent warehouse sites,
th an if there are warehouses to be erected on them.

eean The evidence of all the witnesses agrees that Prince William St.
greed is one of the best streets in the City of 8t. John. On the east side

of this street is erected the post-office and a large number of other
publie buildings, banks, ete.  On the west side of the street, and

L fronting on the street, all of these lots, from 1 to 8 inclusive, is
vacant property (with the exeeption of one or two sheds) having
TAL no buildings on them.

St. John or Water St. is considerably below the level of Prince

William 8St., and is not far from the water of the harbour of St.

John. Tt is proved that having this difference in level between

Prince William St. and Water St. is of considerable advantage for

arger the purposes of wholesale warehouses.  All the properties in ques-

aking tion have railway trackage, a matter of considerable importance
for a warehouse property.

Prince William St. and Water St. are so situate that any person
carrying on business on the sites in question would save consider-
ably in the way of cartage from the proximity of these particular
sites to the Customs House, and also to the waterfront, and to the
railways. The saving of haul being considerable both by reason
of the distance.saved and the hills which are avoided.

I think it may be taken for granted, having regard to the evi-
dence, such as that given by Senator Thorne, a very experienced
and capable witness, and also to evidence given by other witnesses,
that it would be difficult if not impossible to obtain in St. John
in any other situation property equally adapted for the purpose

nan
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of the erection of a wholesale warehouse and carrying on the busines«
thereon, Other properties might be obtained, but the most avail-
able sites are covered by buildings, unsuitable as a rule for ware-
house purposes—and to aequire such sites would necessarily in-
volve considerable expenditure by reason of these buildings having
to be torn down as useless for the purposes of a warehouse business.
On the other hand, the values of properties in the City of St. John
have been and are extremely low compared to values in any other
city in the western part of Canada, such as Quebee, Montreul,
Toronto, Winnipeg, ete. These properties have for a great number
of years been lying idle and unoccupied, and with the exception of
the McClary Manufacturing Co., no warehouse has been erected.

Before dealing with the individual cases I may mention that,
in my opinion, the same value per sq. ft. does not attach to small
lots as to a larger lot. Deal, for instance, with the Vassie &
Co.’s lot. There is a frontage on Prince William St. of 150 ft.,
also a frontage on St. John or Water St. of 150 ft., with a depth of
a little over 91 ft.

The Prudential Trust Co.’s property, lot No. 5, has a frontage
of only 25 ft. on Prince William St. and 25 ft. on St. John or Water
St. The Prudential Trust Co.’s lot, No. 3, has a frontage of 50 it.
on Prince William St. and on Water St.; the Allison lot has
frontage of 50 ft. on both streets—and the Petrie lot 104 ft. frontage
on Prince William St. and on Water St., with a depth of practically
93 ft.

For certain classes of business the smaller lots may be all right,
but for a large warchouse business as the Vassie & Co. contemplate
it would be essential to have the larger lot.

I mention these facts because the Crown in making their various
tenders have tendered in each case at the rate of $1.50 per sq. ft.,
treating all the lots as of the same proportionate value whether the
lot in question contained a larger or a smaller frontage.

Dealing first with the case of The King v. Vassie & Co., Ltd:

This property, as I have stated, is lot No. 1 on the plan. It
has a frontage of 150 ft. on Prince William St. and also the same
frontage on St. John or Water St. The depth is about 91 ft. from
Prince William to St. John St. The area of the property in ques-
tion is 13,737 sq. ft. The expropriation plan was registered on
October 7, 1916, The Crown tendered on March 8, 1917, $20-
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siness 605.50 and interest at 57; from the date of the filing of the expro-
avail- priation plan to the date of the tender, less, however, interest on
ware- £15,000 from August 1, 1917.  On this date the Crown advanced 1,0 Kive
ly in- . on account the sum of £15,000, which amount with interest from

| 3
Vassie & Co.
aving August 1, 1917, has to be deducted from the amount allowed. The g

iness, Crown also tendered an additional sum of $200 with interest to  c™*’
. John the date of the tender as compensation for certain sheds or build-

other ings erected on the land.

ireal, The amount tendered by the Crown is practically at the rate

mber of $1.50 per sq. ft. No amount was allowed for the compulsory
ion of : taking.
cted. 8 The defendants by their defence set up that they had earried

that, on for years an extensive wholesale dry-goods business, and that the
small : defendant purchased the said lands for the special purpose of build-
sie & i ing thereon a building with offices, warehouse and sample-rooms,
50 ft., ! in which to earry on its said business, and that the situation of the
pthof 4 =aid lands is especially adapted for the purposes of the defend-
¢ ant’s business.
ntage They further allege that they incurred considerable expense in
Nater having plans prepared for such offices, sample-rooms and warehouse
50 ft. by an architect in the City of Boston; also that it would be less
has a ! expensive for the defendant to carry on its business on the said
ntage ! lands than at the place where the said business is now carried on.

ically i They claim the sum of $27,474 for the lands, and $500 for the
sheds,
right, The first witness called for the defence was the Hon. Walter
iplate s Edward Foster. He is the vice-president and general manager of
Vassie & Co., and I may say that Foster's evidence was givenin a
arious very fair manner, in respect to the claim put forward. During
q. it., the progress of his examination I asked Taylor the following ques-
er the tion:—
Q. You claim peculiar damages. 1s there any issue between you and the
Ltd: Crown as to the value of the land as land?
It Mr. Taylor: 1 think so, my Lord.
His Lorosuip: The defence seems to set up special damages.
same Mr. Taylor: We think there are special damages. We think the land is
from worth at least the amount we claim, as land, apart from the special damages.
His Lorosnip: You are only claiming the value of the land apparently;
you do not set up anything special.

ed on Mr. Taylor: We do not set up any special damages outside the value of
. 820- the land.

1.

ques-
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Then Mr. Taylor further states:—

We are simply claiming what we asked the government for the land. We
told the government we would take that amount.

I allowed Taylor to amend setting up the elaim of the additional
value to the defendants by reason of the adaptability of the prem-
ises for their particular purposes, and a defence was filed claiming
in addition to the sums claimed by their defence the sum of 85,000
I thought that the defendants should have the right to put forward
any claims which they considered they were legally entitled to put
forward, and counsel for the Crown did not oppose such application.

The defendant company purchased the land in January, 1913,
for the sum of $15,000. This purchase was from the City of St.
John, who owned the land. 1 gather from the evidence that the
city was willing to make their bargain with Foster for the sale of
this particular property to them at this price of $15,000. Probably
the city would be influenced by the desirability of having a ware-
house erected upon this vacant property, and while the price was
£15,000 in order to protect themselves, it being difficult to ascertain
the real value, it was arranged that the property should be put up
for sale at auction with this upset price of £15,000—and after du
advertisement the sale took place, and there being no other bidders,
it was knocked down to the defendants at this sum of $15,000.

I hardly think that this particular sale should be taken as the
real test of its value. It is quite apparent from the evidenee that
other bidders were deterred from bidding by reason of the fact that
they knew that the defendant company wanted the property. The
evidence for instance of Mr. Bruce, a very satisfactory witness,
shews these facts.

Mr. Foster, in his evidence, points out the particular value of
this property for the purposes of their business. There is no doubt
that the defendant company intended to erect a large warehouse
building on this particular piece of property. Plans were prepared
for the erection of the buildings by an architect in Boston. These
plans are filed as an exhibit in the case. Delays took place, as
explained by Foster, when the breaking out of the war on August
4, 1914, changed the whole aspect of affairs. The defendants
prudently abandonéd for the time the idea of erecting new build-
ings, not knowing what effect the war might have upon their busi-
ness; and, I rather gather from what Foster states, that they prob-
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ably have not reconsidered the question of building, and in the

d. We meantime on the date mentioned the expropriation plan was filed. Ex.

Mr. Foster states that, in his opinion, the property has not
risen in the market since 1913, 1 asked him this question:—

itional Tue Kina
al

.
Vassie & Co

prem- Q. You bought these lands in 19137 A, Yes, S
\iming Q. Has that property risen in the market since 19137 A, No, sir, 1 Cassels, 1
15,000, would not say so.

sl Further on I asked him this question:—

Q. The real question is, as between 1913 and 1916, has the property
risen in value? A, I would not say that it has.

And he goes on to point out that the market value could not
L 1913, be obtained.

to put
ation.

of St. I think from the evidence of Thorne and Bruee and other wit-
at the nesses, that there was a considerable improvement in the value of
sale of property between the date of the purchase in January, 1913, and

»bably and the fall of 1916, when the expropriation plan was filed.  There
ware- had been considerable improvement in the City of 8t. John gener-
ee Wis ally. The harbour was being improved, and other additional

ertain works were in contemplation.
put up I gather that what Foster meant was that on account of the
er due war there would be great difficulty in selling the property—not

idders, that property generally had not increased in value between the
00. two dates.  This I also think must be the view of those represent-
as the ing the Crown, because the tender in question is a very large
e that advance upon the purchase price.

ot that The difficulty is to get evidence of what the market value is.
The It appears from the Crown's evidence that some of these other lots
itness, between block 1 and block 8 had been acquired at the price of $1.50
per 5q. ft.  As I have said, if intervening lots were worth $1.50 a
ue of square foot, the value of lot 1 for the reasons I have stated is of
doubt greater value.
shouse Foster stated that he was willing to hand it over to the Crown
spared for what he paid with interest, pointing out, however, that five or
These six per cent. interest would not, of course, compensate him for the
108, 88 locking up of the capital.
\ugust It is difficult to arrive at an exact valuation of property of this
adants nature, having regard to the fact of the effect of the war on realizing
build- from real estate.
r busi- The amount offered by the Crown does not include anything for
7 prob- compulsory taking.
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After the best consideration I can give to the case, I think if,
to the sum of $20,805.50, there is added the sum of $4,194.50 to
cover any allowances for compulsory taking, and any other claims,
such as the plans and special adaptability of the site, a fair result
will be arrived at—and I allow this amount with interest thercon
from the date of the expropriation up to August 1, 1917, at which
date the $15,000 was paid on account and must be credited, and
interest on the balance would run to the date of the judgment.
The defendants are entitled to their costs of the action.

Tue KiNg v. ALLIsoN.

It is needless to repeat what I have alrealy stated in a general
way. This property is No. 6, with a frontage of 50 ft. on Prince
William St., and also 50 ft. on St. John or Water St. It has a
depth practically of 92 ft. between these two streets.

On this property there will have to be a certain amount of
excavation. The date of the expropriation is the same, October 7,
1916. The area of the property is 4,617 sq. ft. The Crown ten-
ders $7,225.50, made up as follows: The sum of $1.50 per sq. ft.
for the land, and an additional sum of $300 as compensation for an
easement and right of way and sewerage over an alleyway, making
the total amount tendered $7,225.50.

I think, if there were added to this amount ten per cent. for
compulsory taking, namely, $722.55, the defendant will be amply
compensated.

I, therefore, give judgment for the amount of $7,948.05. The
defendant is entitled to interest on this amount from the date of
expropriation to the date of judgment. The defendant is also
entitled to the costs of the action.

Tue Kinag v. PrupenTiAL TrusT CoMPANY

In this case two properties are expropriated, namely, lot No. 3
and also lot No. 5. In respect to lot No. 3 there is an annual
charge of $8 per annum payable to the City of 8t. John. This
sum is payable in perpetuity.

I pointed out that I thought the city should be a party to the ac-
tion, as their rights were expropriated as well as the rights of the Pru-
dential Trust Co. The statement was made that an agreement had
been come to whereby the city had released any rights they had in
it for the sum of $300. This, however, apparently had not been
assented to by all the parties. Baxter, K.C., who is solicitor for
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iink if, the city, appeared in court, and agreed that the city should be

£.50 to added as a party defendant, and that he would file a short defence.

claims, Subsequently an agreement was arrived at in court that the sum of 45 Kine
" result £200 should be deducted from the sum to be allowed to the Pruden- v

\'Asm‘i:& Co.

hercon tial Trust Co., and the judgment in the ease will have to direct
which that this $200 should be deducted from the allowanee and be paid
d, and over to the city in full of their rights in regard to this charge of

gment. $8 per annum—and in drawing the judgment, care must be had
to the fact that the rights of the city are also expropriated.

There is also apparently a mortgage upon the property, and
gencral the mortgagee is not before the court. It is stated by counsel that
Prince : there will be no difficulty in arriving at the amount payable. This

has mortgage should also be provided for in the formal judgment.
% Lot No. 3 contains a frontage of 50 ft. on Prince William St.

unt of and a similar frontage on St. John St., with a depth practically of
ober 7, ¥ over 91 ft.

m ten- £ Lot No. 5 contains a frontage on Prince William St., with the
sq. ft. ¢ same frontage on St. John St.

tfor an ; The tender of the Crown for lot No. 3 was $6,808.50, and for

naking lot No. 5, 83,457.65.
I think that if to the amount tendered by the Crown there is
nt. for added 1097 for the compulsory taking, the defendants will be fully
amply compensated.
I would, therefore, allow the sum of $6,808.50 for the lot No. 3,
The less the sum of 8200, the amount payable to the City of St. John,
date of leaving the sum of $6,608.50, to which I would add 1097, making

is also £7,368.35.
In regard to lot No. 5, to the sum tendered of £3,457.65 should
be added 1097, namely, 8345.76, making in all the sum of $3,803.41.
t No.3 On these respective amounts interest should be added from the
annual date of the expropriation, namely, October 7, 1916, to the date of
This judgment.
The defendants are also entitled to the costs of the action.
the ac- There will be no costs to or against the City of St. John.
he Pru- Tue King v. Tue Perrie Maxvracrvring Co., Lrp.
ant had This property is lot No. 8 on the plan. It contains a frontage
had in on Prince William St. of about 104 ft., also the same frontage on
ot been St. John St., with a depth of about 93 ft.

itor for 21—40 D.L.R.
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The Crown tendered the sum of $14,526.30, together with an
additional sum of %200 for the sheds situate on the property. The
defendants claim the sum of $20,336.82 for the lands, and $800 for
the sheds.

In this case I would add to the amount tendered the sum of
$1,000. I think the size of the lot makes it of more relative value
than the smaller lots. I would also add 109; on the total amount
for the compulsory taking. This will make in all the sum of
£17,208.93, to which must be added interest from the date of the
expropriation, namely, October 7, 1916, to judgment. The de-
fendants will also be entitled to their costs of the action.

As I undertook at the trial to do, I have gone very carefully
over all the evidence in these various cases, and, after the best
consideration I can give to the cases, and with the knowledge |
have of the properties in question, I have arrived at the conclusions
stated above. Judgment accordingly.

DOUGLAS v. McKAY.

Nova Scotia Supreme Court, Harris, C.J., Longley, J., Ritchie, E.J., and
Chisholm and Mellish, JJ.  April 5, 1918.

Laxororp axp teNant (§ T D—110)—Partirion WALL—CLOSED Doo
—ILLEGAL ENTRY—DAMAGES,

A landlord who breaks down a partition wall by taking down a case of
type and unserewing a door securely fastened to the wall, and then un-
hooking a second door, to gain aceess to the premises, makes an illogal
entry and is liable in damages, for wrongful distress for rent.

ArreaL from the judgment of Russell, J., in favour of plaintifi
in an action claiming damages for alleged illegal distress for rent.
Varied.

C. J. Burchell, K.C., and F. D. Smith, for appellant.

W. L. Hall, K.C., and N. R. McArthur, for respondent.

Harnis, C.J.:—The facts in this case are not in dispute. The
Standard Printing Co. occupied one-half and one Brodie the other
half of what was originally one shop but which had been converted
into two shops by running a partition through the middle from
the front to the rear of the building. The entrances to both shop-
were by doors on the front and rear. In the pattition which was
run to divide the shop there was a door opening into the part
occupied by the Standard Printing Co.

Brodie was a printer as well and the two tenants sometimes
borrowed one another’s type and material, and they used this door
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ith an v in the partition in going back and forth. Eventually, however,
Th Brodie put a hook on his side of the door and fastened it and then
300 for he had a second door fitted into the frame and held in place by Devauis
serews, and against this second door he put heavy cases of type v,
" W X ) McKay.
um of and thereafter there was no communication between the two rooms, —

value What Brodie did was not objected to, but was acquiesced in by the s

mount Standard Co.  Later Douglas bought out the Standard Co.’s plant
um of after that company had got into financial difficulties and he paid

of th rent, but the premises were not used, except for storing the plant.
he de- On one oceasion in the winter season, the door in the rear of

the premises occupied by plaintiff was found to be open and the
efully snow was coming in and Brodie wanted it closed and he got the
e best f landlord, the defendant McKay, to come and they took down the
wdge 1 : case of type, unscrewed the second door in this partition, unhooked

usions the first door and entered plaintifi’s premises and fastened up the
B @ back door, and on retiring they hooked the first door on Brodie's
/ side and set up the second door in the place it formerly occupied,
placing the case of type against it, but they did not put in the

serews to hold the second door in place.
When the landlord came to distrain, he found the plaintiti™

I DO b ; i :
= premizes locked up and he went into Brodie's part of the property

:f::'; ; and requested Brodie to take down the ease of type, remove the
1 illegal second door, and unlateh the first door which Brodie did, and the

landlord, in this way, got into plaintifi’s premises, and then dis-
aintit] trained on the plant which was afterwards sold, and the plaintiff
and obtained a verdiet for

' rent, brought an action for wrongful distres
&

300, and there is an appeal.
The short question is as to whether this entry was legal, and
I am clearly of opinion that it was not.

The What took place when the hook was put on the door and the
other second door was serewed in and the case of type placed against it,
verted amounted to a closing up by the two tenants of the door which

from previously existed, and thereafter the partition is to be regarded
shop~ as without any door or opening in it.

h was The place where the door had been was closed up and the door

» part fastened with the hook, and the second door and the case of type

became a part of the closed partition. When Brodie and the land-

stimes lord broke down this partition to get into the premises of the

& door plaintiff they were trespassers, and the wall, so far as the landlord
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is concerned, must be taken to have been in the same condition
when he came to distrain as it was before he and Brodie took the
screws out of the second door. The landlord could not do any-
thing at that time to help himself in subsequently making a distress
and the premises should, I think, be regarded as having been in the
same position when the distress was made as they were just before
the wrongful entry was made by the landlord and Brodie when
they went to fix the back door, i.e.,, the second door is to bhe
regarded as still held in its place by the serews. This view, how-
ever, is not necessary to enable the plaintifi to recover. After
this wrongful entry to close the back door, the partition between
the two premises was closed just as effectually in one sense as before.
In its new condition, it was part of the partition between
the two properties and the landlord could not get into the plain-
tifi's premises without breaking down the partition between them.
What he did was to get Brodie to move his case of type, take down
the second door and unhook the latch on the first door and it is
argued that Brodie had a right to do this and, having done it, that
the landlord, then finding the door unlocked, had a right of entry.
I think this contention cannot be upheld. I doubt very much
Brodie's right to interfere with the partition which had been erected
between the two premises, but assuming that he could do so, what
he did on this oceasion was done at the request of the landlord and
it must all be regarded as of the landlord, and it was, I think,
clearly such an entry as could not be justified for the purpose of
distress,

In Nash v. Lucas (1867), L.R. 2 Q.B. 590, a broker went with
a warrant of distress for rent to the premises the front door of
which he found fastened. In the course of the day, a man in the
employ of the landlord was allowed by the tenant to enter at the
front door in order to get access to the area for the purpose of
removing and repairing a grating over it which was in a dangerous
state.  While the repairs were going on the tenant left the house,
having fastened both the front and area doors, and the man who
had got into the area to refix the grating found himself unable to
get out. The broker suggested to the man to try the window
which opened into the area and was closed. The window was«
found to be unfastened, the man pulled the sash down, got into
the house and unfastened the front door from the inside. The
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ition broker then entered through the front foor (thus opened) and
ok the distrained. It was held that the transaction must be taken as one
Sl and that as the entry was by opening a window the distress was
letrees unlawful.
in the Cockburn, C.J., at p. 593, said:—
before It is quite unnecessary to decide, if the defendant and the broker had not
when been parties to the original trespass, whether, on the door being opened by a
third person, the entry for the purpose of making the distress would have
been lawful. Here the broker himself suggests to Back to open the window
» how- and get into the house, and so out by the front door, and the defendant him-
After self was present, and the broker afterwards enters on the door being opened
by Back as the broker had suggested. It must therefore be taken that both
the defendant and the broker were parties to the trespass, or act, wherehy

to be

tween

refore. access was obtained. . . . The entry here was therefore unlawful.

tween Mellor, J., at p. 595, said:—

plain- Now the broker here recommends the mode of entry which led to his

them. subsequent access to the house by the open door . . . consequently as the
entry must be taken to have been through the window, the distress was not

rdown *

e lawful.
d it is Shee and Lush, JJ., concurred.
t, that

In the case at bar, all that Brodie did in breaking down the
partition wall (by removing the type and the second door and
unhooking the first door) was done on the suggestion and at the
request of the landlord, and must be regarded as his act. It is not
questioned, if it is to be so regarded, that the entry and the distress

entry.
much
rected
, what

d f‘"‘l were illegal and the plaintiff is entitled to recover.
think, The only other question is as to the amount of the judgment.
ose of The trial judge gave the plaintiff §2,500 damages. He had paid

that sum for the plant some 4 years before, and in the interval it

t with had been idle and had deteriorated by rust and otherwise, and a

sor of careful perusal of the evidence convinces me that $1,500 was its
in the full value at the time of the distress.

at “"i I think the judgment should be varied by reducing the damages
ose of to $1,500, and the appeal should be dismissed, and there should

gerous be no costs to either party on the appeal.
nouse, Rircuie, E.J.:—I am of opinion, though not without some Ritehie, E.J.
n who doubt, that the sound conclusion to draw from the authorities is
ble to that the entry made by the defendant amounted to a breaking.
indow I would, therefore, dismiss the appeal. I agree that the damages
v .wu-‘ be reduced to $1,500 and that there be no costs to either party.
t into Cuisnorm, J. (dissenting):—The plaintiff brings this action
The against his landlord and the landlord'’s bailiff for damages for an




DoMminioN Law REpoRTS, [40 D.L.R.

illegal distress. He alleges:—(1) That the defendants illegally
broke into the demised premises in order to distrain; and (2) That
at the time the distress was made there was no actual demise of the
premises at a specific rent.

The defendants uphold the distress; and elaim, in the event of
the distress being held to have been illegal, that the amount of
damages found by the trial judge, who decided in favour of the
plaintiff, namely, $2,500, is excessive.

The only point urged on the appeal by the counsel for plaintiff
was with respect to the manner in which the bailiff entered the
demised premises. There is no dispute between the parties as to
the facts touching the entry.

[The judge here set out the facts in connection with the entry
and continued.] This entry, the plaintiff claims, constituted a
breaking in and was illegal.

With respeet to the right to distrain, it is said in 11 Hals’ Laws
of England, p. 163:—“The right to distrain necessarily involves
the right to enter on the premises where the chattels are for the
purpose of taking possession of them. The right implies a license

for the distrainer to enter the premises in any way short of breaking
into the premises, although he does that which in the case of any

other person would be a trespass.’

It is not enough, therefore, to prove that the defendants were
guilty of a trespass on the plaintifi's premises, but it must be
shewn, in order to enable the plaintiff to suceeed, that there was a
breaking into the premises by the defendants.

One of the earliest cases on the subject is Gould v. Bradstocl:
(1812), 4 Taunt. 562, 128 E.R. 450. There, the landlord took up
the floor in his own apartment (there being no ceiling in the tenant's
apartment, which was under the landlord’s), and through the
aperture entered the tenant's mill below. Lord Mansfield, C.J.,
in the course of his judgment, said:—

The defendant removed the floor of his room, which floor was his; it is
said, that it served as a ceiling to the tenant below, but that, at most, could
only make him tenant in common, and one tenant in common, although he
probably might have some remedy or other for being disturbed in the use of
his ceiling, cannot bring trespass against his companion.

In the present case it cannot, I believe, be successfully con-
tended that the plaintiff had an interest as tenant in common in
the cabinet of type or the other door, both of which were the prop-
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legally erty of Brodie, and he could not maintain an action of trespass
) That against Brodie for removing them.

of the In Nash v. Lucas, L.R. 2 Q.B. 590, the landlord’s employee poveras
found himself locked in an area, part of the demised premises, \h'ku’
rent of where a grating was being repaired, and at the landlord’s suggestion = —

2 . . Chisholm, J.
unt of he opened a window looking out on the area, which was closed but

of the unfastened, entered the house and unfastened the front door from
the inside, and through the door thus opened for him, the bailiff
aintiff entered and distrained. It was held that the whole transaction

od the must be taken as one and that the distress was illegal. In this

i as to case Cockburn, C.J., said:—*“The later authorities say you may
open a door which is only fastened by a latch.”
entry In Crabtree v. Robinson (1885), 15 Q.B.D. 312, it was held that
ited a entry into a house for the purpose of distraining may lawfully be
made by further opening a window which is partly open.
Laws That, of course, is not the usual way of entering a house, and 1
volves mention the ease as well as the two cases next following, to shew

or the that the entry for the purpose of making a distress need not be,
license as was formerly contended, by the usual way of entering the
raking premises.

of any In Miller v. Tebb (1893), 9 T.L.R. 515, the bailiff entered a
house a few doors off, went along the roofs of the intervening houses

§ were until he came to the plaintiff's roof, where he found a sky-light

st be partly open. He opened it further, entered the premises and

was a distrained. The Court (Esher, M.R., Bowen and Kay, JJ.) held
the entry was legal, and was the same as if the bailiff had entered

dstocl: by an open window.

ok up In Long v. Clark, [1894] 1 Q.B. 119, the bailiff, in order to effect

nant's a distress for rent in a house, went through the next house and into

h the the yard at the back. He then climbed over the wall into the yard

 Cd,, of the house in which he was directed to distrain, and entered and
distrained. Held, a lawful distress.

il Lord Esher, M.R., said:—

;lllh lh,‘ He (the landlord) cannot go into any bsxildiru or into any house if he

, use of can only do so by breaking into it. He ean go in at the door, which is the most

obvious way of entering; but further, he can go in by a window if it is left
open. There is no trespass in doing either of these acts, because he does not
. break in. 8o it is incorrect to say, as has been suggested, that the landlord
won in cannot go into the house if he finds a hole in the side of it, and for the same
prop- reason, that in so entering he is not breaking in.

7 con-
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It has been urged by counsel for plaintiff that the case of Nasi
v. Lucas, above mentioned, governs the case now under considera-
tion. I am unable to so regard it. [ think it is distinguishable.
In Nash v. Lucas, Back, the man who opened the window, passed
into the house and unfastened the front door fron the inside.
Back was the landlord’s servant, and in doing this he, in effect,
carried out the directions given to him by his master; for his
master was present when the bailiff suggested that line of conduct.
Moreover, the servant, as I regard it, committed a trespass in
opening the window, entering the house and opening the
front door as he did; he committed an unlawful act for
which probably both himself and his master could have been held
liable as joint tort feasors; and all the acts had necessarily to be
regarded as one transaction. Every step the servant took wi-
illegal—the opening of the window, the entry into the house and
the unfastening of the front door. Pollock on Torts, pp. 77 and
206, 207. If these acts had been lawful, the case would be on
parity with the case at bar. In the latter Brodie moved aside his
own cabinet and door, chattels in which the plaintiff had no prop-
erty; he had a right to do this; and I cannot see how, in doing
it, he could possibly expose himself to an action for trespass or any
other kind of anaction by plaintiff. Hedid not make these article-
fixtures by placing them against the doorway. If he was not
liable himself for moving the articles around, if he was doing «
perfectly lawful act in moving them, the landlord, for who-¢
accommodation he moved them, eannot, as it appears to me, be
under any liability because, at his request, Brodie did an act
which it was lawful for him, Brodie, to do. It is suggested that
the plaintiff in some way acquired a right to have the second doo
and the cabinet maintained as a barrier; that these became part
of the wall. How did he acquire such a right? I do not know
how that proposition can be established on the evidence before u-.

After the removal of the cabinet and the loose door, we have
a swinging door secured by an ordinary gate hook, which the
bailiff raised with his finger and entered. Lord Cockburn stated
in Nash v. Lucas, supra, that the later @uthorities were to the
effect that you could lift alatch or hook tomake anentry. Hewa-
referring to a case where the latch was the property of the tenant,
during the tenancy, not where, as in this case, it was the property
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f Nash of another tenant and used for the other tenant’s security. Ona N8

wsidera- consideration of the whole evidence, I think the entry was made 5. C.
shable. in a legal manner, and that, on that point, the plaintiff must fail. poparas
passed The question as to whether the entry was forcible or not was

9.
McKay.

inside. the only one argued before us.
effect, I think the appeal should be allowed with costs and the action ™™™’
for his dismissed with costs.
mduet. LonGLey, J (dissenting):—I concur in the opinion of
pass in Chisholm, J.

ng the MeLuisH, J.:—In making the distress from which this action

et for arises, I think the defendant found the demised premises closed
:n held and illegally broke into them and is, therefore, liable in trespass.
v to be The fact that the defendant, in cffecting the entrance, was
k was assisted by one who, on his own account, might have had a right
ise and to remove the obstructions to a free entrance, in my opinion, makes
77 and no difference.

e on i The damages awarded are, I think, excessive. The goods dis-

iide his trained were appraised and sold at auction for less than $700, and
) prop- this value is sworn to by a number of witnesses as about right.
1 doing Giving the fullest effect to the credibility of the witness who

or any put a higher value on the goods, I do not think he evinces such a
wrticles knowledge of the actual condition of the plant and of the value of
as not such an equipment as would justify the court in accepting it as

loing establishing his value of the property in preference to that given
who:« by the plaintifi's other witnesses, considering, too, the amount
me, be realized from the sale. 1 do not think we would be justified, under
an act the evidence, in finding that the goods were sold at so great a
ul that sacrifice. .
d door It perhaps can be fairly inferred from the plaintifi’s evidence
le part that he paid $2,500 for the property, although he is not precisely
know clear on that point. Clearly, it has greatly depreciated in value
ore u-. since that purchase was made. He has made no use of it,
e have I think if the damages were reduced to $1,500, the plaintiff
ch the would receive sufficient having regard to the value of the property
stated and its illegal seizure.
to the The judgment appealed from should be reduced accordingly,
He was without costs of the appeal to either party.
enant, Even assuming the defendant did not break in, as to which
operty I have no doubt, before dismissing the action, I should like to hear
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counsel on a further point not taken at the present hearing. As at
present advised, I am of opinion that the defendant would at least
be liable for excessive distress,

As the amount of rent was not definitely fixed between plaintifi
and defendant, the plaintiff could only distrain, if at all, T think,
for the balance due by the former tenant. Plaintiff appears to
have kept up the tenaney of the room on the written promise of
the defendant that he would make a reasonable reduction in the
rental for a reasonable time. This was never settled.

Judgment varied,

McENTEE v. GRAND TRUNK PACIFIC R. Co.

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and
Elwood, JJ.A. April 26, 1918.

MasTER AND SERVANT (§ IT A4—85)—RAILWAY TRACK—ACCUMULATION OF
1ICE—TRAP—DUTY OF EMPLOYER—NEGLIGENCE—LIABILITY.

It is the duty of the employer to provide safe premises for his servants
to work; allowing ice and snow to accumulate along the side of a railway
track 8o as to be a trap for a workman walking algng the track in the
performance of his duty is negligence and if the cause of an aceident the
company is liable. The fact that the accident happened on a highwuy
is no defence, the duty being founded not on ownership but on possession
ArreaL by defendant from the judgment of the trial judge

in an action for damages under the Workmen's Compensation Act,
Aflirmed.

J. A. Allan, K.C., for appellant; P. M. Anderson, for
repondent.

Newranos, J.A.:—This is an action at common law for
damages brought by the widow of a deceased workman under
the Act Respecting Compensation to the Families of Persons Killed
by Accidents, against the masters of the deceased man forhaving
been guilty of negligence, whereby the workman lost his life.  The
jury found that the defendant company was guilty of negligence
in omitting to remove an accumulation of ice and mud parallel to
and adjoining the south ride of the railway track at the public
crossing at Lewvan,

The evidence showed that the deceased was a conduetor in the
employ of the defendant company. That, at the time of the
accident, he was performing the ordinary duties incidental to his
employment, that of switching cars from the main track to a
switch. In doing so, he had to walk along the track, and at the
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at proper time to pull a lever which released the car which was togo ~ SASK.
it least on the switch. : QA
In order to dothis work, he had towalk close to the carsacross  \jepwres

laintifi a highway which was crossed by the railway, and, in doing so, ol

think, slipped on a ridge of ice and mud parallel to the track. This 'I:.,:::-:
ears to ridge was from 4 to 6 inches in height, some 2 feet from the track, ';(“("")'
mise of and sloped towards it. It had been there for some 3 weeks before = ——

; . . . . Newlands, JA.

in the the accident. When he slipped, his legs went under the ears and

were cut off by the same passing over them.
ed, The defendant’s appeal against the verdiet on two grounds:

(1) That there was no evidence that the defendants knew of this

accumulation of ice and mud along the track and the jury was not
ol and asked to make any finding upon this question, and (2) that the

aceident happened on a part of the highway over which defendants
TION OF had no control.

servants As to the first ground of appeal, it is the duty of the master to

k"::l“'»l'lj provide safe premises for his servants to work.

lent th In Macdonell on Master and Servant, 2nd ed., p. 207, he says:—
highway The master’s duty to his servant as to the safety of his premises is the
P same as that owed by an occupier of property towards any member of the
publie coming, by invitation, express or implied, on his premises on business
of common interest. He must “use reasonable care to prevent damage from
on Act. unusual danger, which he knows or ought to know.”

Bigham, J., in Marney v. Seott, [1899] 1 Q.B. p. 986, says, at
m, tor p. 991:

The effect of the authorities is corréetly and clearly stated in Pollock on
aw for Torts, 5th ed., at p. 477: “The duty is founded not on ownership, but on
possession—in other words, on the structure being maintained under the con-
trol and for the purposes of the person held answerable. It goes beyond the
s Killed common doetrine of responsibility for servants, for the oceupier cannot dis-
having charge himself by employing an independent contractor for the maintenance

The and repair of the structure, however careful he may !w in the choice of that
contractor. Thus, the duty is deseribed as being impersonal rather than
personal. Personal diligence on the part of the occupier and his servants is
allel to immaterial. The structure has to be in a reasonably safe condition so far as
public the exercise of reasonable care and skill ean make it =0.”  And on p. 482:
“The possession of any structure to which human beings are intended to

I judge

under

ligence

comuit then selves or their property, animate or inanimate, entails this
rin the duty on the occupier, or rather controller. It extends to gangways or staging
of the inadock . . . to a temporary stand . . . to carriages travelling on a rail-

way or road . . . to ships.”

Further on he says:

Now, I do not think that the mere fact that the defective state of the
at the ladder was patent (as I think it was, in the sense that aslight examination

| to his
k toa
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would have detected it), and that the defendant did nothing to remedy it, is
sufficient to fix him with a breach of the duty which, in my opinion, he under-
took He must have had a reasonable opportunity of ascertaining that
defec. xisted; the circumstances must have been such that, though he did
not know of the condition of the ladder, he ought to have known of it; and
if he ought to have known of it, and might either have remedied it or warned
the plaintiff of the danger and did neither, and hurt resulted to the plaintiff,
then and only then, can that want of reasonable care be imputed to him
which will make him liable, . . . In this case I think the defendant ought to

ination of the ladders into the holds. The slightest
examination would have shown him that this ladder was in such a condition
as really to make it a trap; and, taking this view, I hold that he was guilty
of a breach of the duty which I think the law imposed on him.

In this case, the evidence shows that the defendants could have
seen the condition of the track upon a slight examination. The
accumulation of mud and ice was quite apparent, and it was so
placed as to be a trap to a workman walking close to the track in
the performance of his duty. The jury have found that defend-
ants were negligent in not removing ‘this mud and ice. If they
could have removed it, it follows that they could have seen it and,
therefore, they ought to have known it existed and that it was a
source of danger to employees walking along the track.

Now, if defendants were guilty of a breach of duty in not re-
moving this ice and mud, they were guilty of negligence, and, us
the jury have found that this negligence caused the accident, they
are liable in damages.

I am, therefore, of the opinion that it was not necessary to ask
the jury the question whether defendants knew of this danger. It
is quite apparent from the evidence that they ought to have known
it, and would have if they had made the slightest examination
of the premises, this crossing being a place where the servants of
the company had to work in order to switch cars at this point.

Even if it had been necessary to put this question to the jury,
r. 650 cures the defect. That rule provides that a new trial shall
not be granted because the verdict of the jury was not taken upon
a question which the judge at the trial was not asked to leave to
them unless in the opinion of the court some substantial wrong
or miscarriage has been thereby occasioned in the trial.

The judge was not asked to leave this question to the jury.
The objection was only taken by the defendant’s counsel after
verdict, and no substantial injustice has been done because on the
evidence the jury must have found that the defendants could have
ascertained the danger.

A A A e -
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wdy it, is As to the second ground of appeal, the fact of the accident
‘::':;Il'" happening on the highway does not affect defendants’ liability.

h he did It was not being used as a highway, but as part of the premises on  yjcExres

"it; and which defendants’ servants had to work and, ax is stated in Pollock :

+ warned : . . “ s Graxp
daintit on Torts, in the quotation above given, “the duty is founded not  Trusk
plainty " # 5 e

| to him on ownership, but on possession. 'l:'('f'l.c

ought to I am, therefore, of the opinion that the appeal should be dis- o

i 2 . Newlands, J.A.
slightest missed with costs. g
ondition

Havirany, CJ.8,, and Lamoxt, J.A., concurred with New- Hoshula, G40
LANDS, J.A.
Id have Evwoon, J.A.:—This is an action brought by the plaintiff as Elwood,JA.
L. The administratrix of the estate of H. R. McEntee, deceased, under an
was =0 Act Respecting Compensation to the Families of Persons Killed by
rack in Accident, for the benefit of herself and her children.

a8 guilty

defend- On December 6, 1916, the deceased, who was employed as a
If they conductor on the defendant railway, was proceeding with his train
it and, from Regina to Northgate. At Lewvan, a station on said line, it
t was a was necessary to do some switching. A short distance south of the

station the railway crosses a public highway. At this point the
not re- railway grade is some height above the highway level, and from

and, as the highway on either side to the grade are approaches. At the

it, they point of the accident,—which was where this highway crossed the
railway lines,—the deceased was attempting to uncouple some
" to ask cars, for the purpose of having the same ~hunted into a switch, and

er. It in doing this was walking at the side of the cars for the purpose of
known operating the lever which uncoupled the cars; he slipped on some-
ination thing on the ground, and, in consequence, fell under the ears and
ants of received injuries from which he subsequently died.

int. The evidence shews that the spot at which he slipped was about
e jury, 2 ft. from the outside of the rail nearest to him and where the
al shall highway was approaching to cross the railway; that at this point
n upon there was an accumulation of mud and ice from 4 to 6 inches high;

save to that it sloped rather suddenly toward the rails; that this accu-

wrong mulation had probably been brought about by wheels of wagons

crossing the track, gathering up mud below and depositing it about
e jury. this spot, and from water dripping thereon from water tanks of
ol after the defendant company, and that this condition of affairs had

on the existed for several weeks prior to the accident.
d have The jury found that the injury complained of was caused by
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the negligence of the defendant company, “by the defendant com-
pany omitting to remove an accumulation of ice and mud parallel
to and adjoining the south side of the railway track at the public
crossing at Lewvan.” Damages were awarded and judgment
entered for the plaintiff, and from this judgment the defendant

appeals.

On the appeal a number of questions were raised, but, in the
view I take of the case, it is not necessary that I should deal with
them all.

For the respondent it was contended that s. 238\ (a) of the
Railway Act cast the duty upon the defendant company of main-
taining the approach to the railway at the crossing in question.
For the appellant it was contended that the duty of the railway
company was only to maintain the crossing between the rails and,
at the most, for a foot on either side. That section is as follows:

238A. In any case where a railway is constructed after the nineteenth
day of May, one thousand nine hundred and nine, the company shall, at its
own cost and expense (unless and except as otherwise provided by agreement,
approved of by the Board, between the company and a municipal or other
corporation or person), provide, subject to the order of the Board, all pro-
tection, safety and convenience for the public in respeet of any crossing of

a highway by the railway. 8 and 9 Edw. VIL e. 32, s. 6, as amended, 9-10
Edw. VIL ¢. 50, & 14.

In the ease of Moggy v. C.P.R. Co., 3 M.L.R. 209, the following
sections of the then Railway Act were under consideration:

Section 7, sub-section 6, by which railway companies have power “to
construct, maintain and work the railway across, along or upon any steam
of water, watercourse, canal, highway or railway which it interseets or touches
but the stream, watercourse, highway, canal or railway so intersected or
touched, shall be restored by the company to its former state, or to such
state as aot to impair its usafulness.”  Also seetion 15, sub-section 2: “No
part of the railway which cross2s any highway without being carried over by
a bridge, or under by a tunnel, shall rise above or sink below the level of the
highway more than one inch; and the railway may be carried across or above
any highway within the limits aforesaid.”

Those sections, o far as they may be material to the considera-
tion of the case at bar, are similar to ss. 154 and 236 of our present
Act.

At p. 212 of the above case, Taylor, J., in delivering the judg-
ment of the Court, says:—

We consider the Supreme Court of New York to have correctly expressed
the law, and that where a railway company has crossed a highway, the duty
of the company is not merely to provide a crossing upon which the rails do
not rise more than an inch above, or sink an inch below the level, but also to
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it com- construct and maintain such approaches at each side as may be necessary
to enable persons using the highway to avail themselves of the erossing, 1t is

rarallel only where they have done that, that they can be said to have restored the

I)Ul’li" highway to its former state, or to such state as not to impair its usefulness, McENTEE
lgment In Bird v. C.P.R. Co., 1 S.L.R. 266, the above quotation from ~ , *
endant Taylor, J., is quoted with approval at p. 277 by Johnstone, J., and ~ Trusk
Wetmore, C.J., although expressing hesitation, agreed with the l;(“(lr",‘

in the result arrived at by Johnstone, J., and held that the company was Bhocsd FA.

al with liable for negligence at common law apart from the statute.

In Hertfordshire County Council v. Great Eastern R. Co., [1909]
of the 1 K.B. 368, a company being authorized to carry their railway
[ main- across a highroad on the level, constructed the railway at a slightly
sstion. higher level than the road, and, in order to bring the road up to
ailway the level of the railwa,
s and, cither side of the railway under powers conferred by their special

v, raised it by means of inelined planes on

Mlows: Act. The Act was silent as to any obligation of the company to
;:"“'“‘" repair the roadway upon the inclined planes. It was held that
, At its .

: there was imposed upon the company by the common law, as a

eement,
or other condition of the statutory authority to interfere with the highroad,
all pro- an obligation to keep in repair the roadway upon the whole of the

wsing of

L840 inclined planes, including those portions which lay outside the
ed, -

fences of the railway.

owing 8. 238A of our Act was passed after the cases of Moggy v.
C.P.R. Co. and Bird v. C.P.R. Co. were decided, and it seems to
——. me that whatever doubt may have existed as to the obligation of

1 stieam the railway company to maintain the approaches prior to the
"‘[""'I'I": passing of &, 238A that doubt is removed by that section.

seted o * . .

o sush The headnote to the case of The King v. The Inhabitants of the

2: “No County of Kent, 13 East 220, 104 E.R. 354, is as follows:—

over by The Medway Navigation Co. being empowered under a local Aet to make
el of the the river navigable, and to take tolls; and “to amend or alter such bridges or
r above highways as might hinder the passage or navigation, leaving them or others

as convenient in their room,” ete.; and they, having 40 years ago destroyed
widera- a ford across the river in the common highway, by deepening its bed, and

present built a bridge over the same place, are bound to keep such bridge in repair, as
under a continuing condition to preserve the new passage in lieu of the old

one, which they destroyed for their own benefit.

This case is referred to with approval in Hertfordshire County
Council v. G.E.R. Co., supra.

xpressed 2 o —

he duty I am of the opinion that the obligation cast upon the company,

rails do by 5. 238A of our Act, to “provide protection, safety and con-

t also to venience for the public” is not complied with if the company fail

e judg-
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to maintain that condition. It is, in the words of Lord Ellen-
borough, C.J., at p. 226 of The King v. Inhabitants of the County
of Kent, supra, “a continuing condition.”

The evidence is quite clear that at the point of the accident
it was not safe for the public. Several witnesses testified as to
its unsafe condition, and instanced cases of horses having stumbled
and slipped on this obstruction.

It was not contended that the deceased was not properly in the
discharge of his duty upon that part of the roadway where the
accident occurred; he was where the company had a right to expect
he would be, and the company was bound to see that that portion
of the roadway with respect to which it had the above obligation
to the public was in such a condition that its servants could dix-
charge their duties with safety.

In my opinion, therefore, the appeal should be dismissed with
costs, Appeal Dismissed.

ROBIN HOOD MILLS LTD. v. HAIMSON.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Hyndman, JJ.A. April 25, 1918.

Execurion Sl 1—8)—LiEN—SUBSEQUENTLY ACQUIRED LANDS—

In Alberta an execution against lands filed in the Lands Titles Office
binds all lands of the debtor owned at the time of filing or subsequently
acquired by him while the execution remains in force.

[Per Beck and Hyndman, JJ., Harvey, C.J., and Stuart, J., contra,
Lee v. Armstrong, 37 D.L.R. 738, followed.]

ArpeAL from the judgment of the trial judge in an action to
cancel an execution against land. Affirmed by equally divided
court.

J. B. Barron, for appellant; P. A. Carson, for respondent.

Harvey, C.J.:—The Robin Hood Mills Limited are the ex-
ecution creditors of one Kiva Haimson. The execution issucd
out of the District Court for the District of Calgary, directed to
the sheriff of the judicial district of Calgary and was registered in
the Land Titles Office for the South Alberta Land Registration
Diztriet on April 1, 1914, and has remained in full foree and effect
sincc that date. On September 26, 1917, letters patent from the
Crown in favour of the execution debtor for a quarter section of
land not in the judicial district of Calgary but in the South Alberta
Land Registration District was received by the registrar of sail
last-mentioi ed district and a certificate of title was granted pur-
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suant to the letters patent in the name of the execution debtor and
a memorandum was endorsed thereon stating that his title was
subject to the execution. Subsequently a transfer from the execu-
tion debtor to his wife, Rebecea Haimson, the present applicant,
was registered and a certificate of title granted to her, her title
likewise being stated to be subject to the rights of the execution
creditors. She applied to the registrar to have the memorandum
cancelled and he referred the question to a judge who held that
the execution bound the lands, but gave no reasons for his con-
clusion.

On the facts stated it is seen that at the time the exeeution was
registered it did not and could not bind these lands because the
debtor did not then own them and the question then arises would
it ipso facto bind them, upon his becoming the registered owner.
This question was considered in Lee v. Armstrong, recently decided
(1917), 37 D.L.R. 738, and 1 then gave reasons for concluding
that it would not. My opinion, however, was a dissenting one in
that case and the judge who heard this application may have con-
sidered that the case mentioned deeided this question in the other
way since the two judges who were of a contrary opinion supported
the judgment below which was thus sustained by reason of an
equal division on the appeal. In that case, however, the point
was not raised or considered before the judge below and, therefore,
so far as this question is concerned, the case apparently decides
nothing, and I, therefore, feel bound to maintain the view I then
expressed since [ am still of the same opinion. It is thus unnecessary
to consider the consequences of the fact that the lands in question
are not within the bailiwick of the sheriff to whom the writ is
directed though it is apparent that the facts of this ease in this regard
differ from the facts in the case of Lee v. Armstrong, supra.

I would, therefore, allow the appeal with costs and declare that
the execution does not bind the lands in question. 1 would give
the applicant the costs of the application below.

Stuart, J.A. 1 agree with the view of the Chief Justice and
adhere still to the views I expressed in Lee v. Armstrong, 37 D.L.R.
738.

With regard to one special argument made by the counsel for
appellant I am at liberty to say that all the members of the Court

22—40 p.L.R.
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are of opinion that it is untenable. This is the argument that
inasmuch as the particular writ in question directed the sheriff to
seize lands of the debtor “within the Judicial District of Calgary,”
the effect of the writ and of its registration is necessarily limited
to such lands notwithstanding the words of the statute, 1917, ¢, 3,
%. 40, which adds a new sub-s. 3 to 5. 77 of the Land Titles Act.
It seems clear that, even without the words relied upon, the writ so
far as the sheriff’s authority under it is concerned would necessarily
be =0 limited; and also that even if the writ had contained instead,
the words “within the South Alberta Land Registration District,”
%0 far as the sheriff’s authority would be concerned he would still
have no authority to act beyond his bailiwick. The result effected
by the statute is a purely statutory one and there can be no reason
why, merely beeause words of pure surplusage were inserted in the
writ; the effect of the statute should be limited. The words of
%. 41 of the Land Titles Act do not seem to me to be of any assist-
ance. | think there is no “estate or interest specified” in a writ
of execution and that those words of the section cannot be applied
to such a document. The writ is a mere command to the sheriff
to do a certain thing. Any “interest” that may arise on account
of it is a creation either of statute or at any rate of the general
law,

Brck, J.A.:—1 coneur in the conclusion reached by Hyndman,
J., for reasons stated by him as well as those which I have already
put forward in Lee v. Armstrong, supra.

Hy~noman, J.A.—The facts are set out in the judgment of the
Chief Justice.

The main question for decision is:—Does the execution reg-
istered in the Land Titles Office bind only the lands owned by
the defendant at the time of its registration or does it also extend
to and bind after-acquired lands?

It reens clear that, aside altogether from the effect of the Real
Property Act, 1886, and our present Land Titles Act, a writ of
execution had the effect of binding not only the lands owned by the
execution debtor at the time of the issue of the writ or date when
same was placed in the hands of the sheriff but also all the lands
afterwards acquired by him during the life of the writ. Ruttan v.
Levisconte, 16 U.C. Q.B. 495.

Previously to the passing of the Territorial Real Property Act,
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t that the execution bound all lands of the debtor after coming into the ‘“‘Tf‘

riff to hands of the sheriff up to the date of its expiry. The Act did not 8.0
gary,” alter the effect of the writ itself but merely required that in order poux Hoon
imited to be binding as before on the lands of the debtor that the sheriff 5"'-‘: L.
T, e 3, should cause a copy thereof to be filed or Jodged in the Land Titles  Haimsox

s Act. Office at the same time specifying what lands should be charged

vrit so thereby and in that event no transfer, mortgage, ete., *“shall he
warily effectual except subject to the rights of the execution ereditor under
stead, the writ while the same is legally in force.”

triet,” This section was amended in 1894, the effect of the amendment
Id still being to dispense with the necessity for the sheriff filing a memo-
fected randum of the lands intended to be charged. The matter so faras
feason this case is concerned, therefore, now stands as follows (s. 77 of
in the the Land Titles Act before the amendn:ent of 1917):

rds of The sheriff, or any duly qualified officer, after the delivery to him of any

Assist- execution or other writ affecting land, if a copy of such writ has not already
® Writ been delivered or transmitted to the registrar, shall, on payment to him of
fifty cents by the execution creditor named therein, provided that said writ
is in foree, forthwith deliver or transmit by registered letter to the registrar a
sheriff copy of the writ and of all endorsements thereon certified wnder his hand and
count seal of office, if any; and no land shall be bound by any such writ until the
receipt by the registrar for the registration district in which such land is
situated of a copy thereof, cither prior to this Act, under the law then in
force or subsequent hereto; but from and after the receipt by him of such
Iman, copy no certificate shall be granted and no transfer, mortgage, encumbrance,
lease or other instrument executed by the execution debtor of such land
shall be effectual exeept subjeet to the rights of the execution ereditor under
the writ while the same is legally in foree; and the registrar on granting a
of the certificate of title and on registering any transfer, mortgage, or other instru-

ment executed by the debtor affecting such land, shall by memoranda upon

the certificate of title in the register and on the duplicate issued by him express
N reg- that such certifieate, transfer, mortgage, or other instrument is subject to
ed by such rights.

pplied

eneral

ready

xtend There is a difference of opinion among the members of this
court on the question, Beck and Walsh, JJ., holding that it does
' Real bind after-acquired property, whilst the Chief Justice and Stuart, J.,

rit of are of the contrary view. (See Lee v. Armstrong (1917),37 D.L.R.

w the 738.)

when After the best consideration 1 can give the question I have

lands come to the conclusion that the execution doex extend to the lands

lan v. of the debtor acquired by him at any time during the currency
of the writ whilst it remains registered in the proper Land Titles

rAct, Office. It seems to me that the Real Property Aet did not take
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away from the writ any of its attributes which it formerly possessed
but made it necessary only, in order to be effective as before in
charging lands of the debtor, that it should be registered—at first
requiring a memorandum of the lands of the debtor, but afterward-
removing that requirement. Before the amendment the sherifi
would have to furnish perhaps fresh memoranda of newly-acquired
lands from time to time should the debtor become the owner of
such, the same writ remaining operative. Therefore, it seems to
me, it would follow as a matter of course, that as the result of the
amendment, the necessity of filing a memorandum of the lands to
be charged in the first instance being dispensed with, any future-
acquired lands would become automatically bound.

8. 77 (in part) reads:

And no land shall be bound by any such writ until the receipt by the
registrar for the registration district in which such land is situated of a copy
thereof either prior to this Act, under the law then in foree or subsequent
hereto but from and after the receipt by him of such copy no certificate of
title shall be granted and no transfer, mortgage, encumbrance, lease or other
instrument executed by the execution debtor of such land shall be effectual
except subject to the rights of the execution creditor under the writ while the
same is legally in force.

It will be noticed that the reading is, “no transfer shall be
effectual, &e., &e., except subject to the rights of the execution
creditor.”

If, before registration was required, the writ bound after-
acquired lands, although there is no express direction to that effect
I cannot see any reason why, after registration, the rights of the
execution creditor should be in any way curtailed. Just as before
in order to bind such lands it was necessary to place the execution
in the hands of the sheriff, so now it binds similarly after registra-
tion. It would appear to me that the registered writ should he
looked upon as a continuing one, always speaking up to the time
of its expiry and thus binding or charging any lands of which the
debtor from time to time becomes seized or possessed.

I would therefore dismiss the appeal with costs.

Appeal dismissed, the Court being equally divided.
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ssessed BALDWIN v. SNOOK.

fore in Manitoba Court of Appeal, Perdue, Cameron and Fullevton, JJ.A.
at first May 13, 1918.

rward- BiLes AND NOTES (§ 1 B—5)—PROMISSORY NOTE-SALE OF DISEASED ANIMAL
SALE PROHIBITED—NOTE vOIb—CoNTaGiors Diseases Acrt,
sherifi The Contagious Diseases Act, R8.C. 1906, e. 75, 5. 38, is in foree in

quired Manitoba notwithstanding F

| The Aet prohibits and
makes illegal the sale of any «

. 18 3
wal afflicted with an infectious disease,

mer of and a promissory note given for the purchase price of such animal is void;
— knowledge on the part of the vendor is immaterial,
oms 1o [Nickle v. Harris, 3 S.L.R. 200, followed; Manitoba E!. & Gas Co. v.

of the Gerrie, 4 Man. L.R. 210: Bartett v, Vinor, Carthew 252, 90 E.R. 750;
Forster v, Taylor, 5 B. & Ad. 887, 110 E.R. 1019; Bensley v. Bignold,
ndx to 5 B. & Ald. 335, 106 E.R. 1214, referred t0.]

luture-

AppeaL from the judgment of a County Court Judge in an Statement,
action on a promissory note given in part for the purchase price
by the of cattle.
8 copy F. M. Burbidge, K.C., for appellant; A. €. Campbell, for
sequent K
\ respondent.
ieate of e I . <
w other Perove, J.A.:—The plaintifi sued in the County Court of
fectual Winnipeg on a note for $433.50, given for certain chattels sold
hile the to defendant. The chattels included four cows.  Shortly after the
sale, the defendant had the cows examined by a veterinary surgeon
wall be ; . ; : ’
and it was found that they were all affected with tuberculosis,
Before the trial, one of the cows died of that disease. The others

were practically valueless. The defendant counterclaimed for

cution

after-
effect £240, the value of the cows. He also raised the question of illegal-
of the ity in the contract. The County Court Judge entered a verdict

for the plaintiff for the amount sued for and dismissed the defend-
iton ant's counterclaim, on the ground that plaintiff, at the time of
wetre- sale, had no knowledge that the cows were diseased.
4 be Both the Parliament of Canada and the Legislature of Mani-
L e toba have passed enactments dealing with the selling or disposing
Lk i of animals infected with any infectious or contagious disease,
and imposing a penalty for breach of the enactment: see R.8.C.,
1906, ¢. 75, . 38; R.S.M., 1913, c. 8, . 26. The Dominion
h enactment provides that:—
g Every persor who sells or disposes of, or puts off, or offers or exposes for
sale, or attempts to dispose of or put off any animal infected with or laboring
under any infectious or contagious disease, or the meat, skin, hide, horns,

hoofs or other parts of an animal infeeted with or laboring under any infectious
or contagious disease at the time of its death, whether su n person is the owner

before

23—40 p.L.r.
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of the animal, or of such meat, skin, ete., or not, shall, for every such offence,
incur 2 penalty not exceeding two hundred dollars,

By . 2 (¢) tuberculosis is declared to be included in the
expression “infectious or contagious disease.”

There is no doubt that the federal authority has power to enact
such a provision, although it has been held that the province also
may pass legislation dealing with the same subject: R. v. Stone,
23 O.R. 46; R. v. Wason, 17 A.R. (Ont.) 221. The Dominion
Act prohibits a sale of an animal afflicted with an infectious
disease by making such sale in effeet a eriminal offence and im-
posing a punishment on the offender; while the provinecial Act
protects private rights within the province by prohibiting such
sales and enforeing the prohibition by a fine. See Lefroy, Leg.
Power in Canada, 353-355. Parliament has power to declare any-
thing a crime and it must be held that the section above cited i<
within its powers to enact.

The plaintiff in this case sold the cows in question to the
defendant while they were suffering from an infectious disease,
thereby committing an offence against the above cited s. 38
The County Court Judge found as a fact that the plaintiff at the
time he made the sale had no knowledge that the cows were
affected with the disease. The statute, however, in express words
makes the offender liable and does not intimate that want of know-
ledge shall be an excuse.

In Sherras v. De Rutzen, [1895] 1 Q.B. 908, Wright, J., said:

There is a presumption that mens rea, an evil intention, or a knowledg:
of the wrorgfulness of the act, is an essential ingredient in every offence; hut
that presumption is liable to be displaced either by the words of the statut

creating the offence or by the subject matter with which it deals, and bot!
must be considered,

He goes on to say:

Apart from isolated and extreme eases . . . the principal elasses of
exceptions may perhaps be reduced to three.  One is a class of acts which in
the language of Lush, J., in Davies v. Harvey, L.R. H Q.B. 433, are not crimini!
in any real sense, but are acts which in the public interest are prohibited under
& penalty.

He gives the following as examples of cases coming within this
class. In At'y-Gen'lv. Lockwood, 9 M. & W. 378, 152 E.R. 160,
the innocent possession of liquorice by a beer retailer was held
an offence under 56 Geo. I11. ¢. 38. * Reg. v. Woodrow, 15 M. & W.
403, 153 E.R. 907, was a case under a statute which declared that
a tobacco dealer should be liable to a penalty for having in his
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1 offence possession adulterated tobacco. A dealer was convicted under

the statute although he had no knowledge or cause to suspect

that the tobacco in his possession was adulterated. The statute ., pwix
did not contain the word “knowingly " or any other similar word .\'\:mx.
importing that a scienter must be proved. Pollock, C.B., said

that persons who deal in an article are made responsible for its
being of a certain quality, and the enactment applied whether
the party knew of the adulteration or not. Fitzpatrick v. Kelly,
L.R. 8 Q.B. 337, and Roberts v. Egerton, L.R. 9 Q.B. 494, are cases
under statutes dealing with sales of adulterated food.  To these
may be added the cases of Mullins v. Collins, L.R. 9 Q.B. 202, a
case under a License Act and Blaker v. Tillstone, [1804] 1 Q.B.
345, in which the defendant was charged with selling meat unfit for
human food.

I need not deal with the other classes of cases referred to by
Wright, J., in Sherras v. De Rutzen, as the present comes under
the first class mentioned by him.

In Nickle v. Harris, 3 S.L.R. 200, Newlands, J., held under
the above Act (R.S.C. 1906, ¢. 75, =. 38), that it was not necessary
to prove knowledge of the presence of the disease on the part of
the seller, that any sale of discased animals was contrary to the
Act, and that the seller being liable to a penalty thereunder, the
contract was void and the plaintifi could not recover.

Lo I think that the fact of want of knowledge by the plaintiff of
::.:“:HL the diseased state of the cows sold did not protect him from the
woe: bt liability imposed by the statute. The statute was intended for
e statute the protection of the public. There being a breach of the pro-
sl botl hibition contained in the statute the contract for the sale of the

cows is void: Manitoba El. & Gas. Co. v. Gerrie, 4 Man, L.R. 210;
dasses of Bartlett v. Vinor, Carthew 252, 90 E.R. 750; Forster v. Taylor,
which it 5B. & Ad. 887; Bensley v. Bignold, 5 B. & Ald. 335, 106 E.R. 1214.
“(;':‘l;:’l" The parties admitted that the consideration for the promissory

note sued upon was severable. The defendant is entitled to a de-
hin this duction of $240 from the amount of the judgment, and also to the
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R. 160, costs of this appeal, such verdict and costs also to be set off against
as held the judgment.
L&W CameroN, J.A.:—The plaintiff sued the defendant on a con-

ed that tract in writing, in the form of what is ordinarily ealled a lien
¢ in his note, to pay $433.50. Part of the consideration for which the
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instrument was given was for cows purchased at an auction sale,
which were subsequently discovered to have been affected with
tuberculosis. The County Court Judge before whom the action
was tried gave a verdiet for the plaintiff for the full amount
claimed, on the ground that the cows were sold without a warranty
and that the plaintiffl had no knowledge that they were affected
with tuberculosis.

The defendant appeals on the ground that the knowledge of
the plaintiff is immaterial in view of the provisions of the govern-
ing statutes, one of which is provineial and the other Dominion,
dealing with the same subject-matter.

8. 26 of . 8, R.8.M. is as follows:—

Any person bringing or attempting to bring into any market, fair or otho
place any animal known by him to be infected with or laboring under wny
infectious or cortagious disease shall be liable to a fine of one hundred doll:~
Any person who sells or disposes of, or puts off, or offers or exposes for sale, o
attempts to dispose of or put off, any animal infected with or laboring un e
any infeetious or contagic wse, or any animal respeeting which there is
cause for suspicion that it is infected with infectious or contagions disease, o
the meat, skin, hide, horng, hoofs or other parts of any animal infected with
«r laboring under any infeetious or contagious disease at the time of its death,
whether such person is the owner of such animal or f such meat, skin, hide,
horng, hoofs or other parts of such animal, or not, shall for every sueh offen
ineur a penalty of one hundred dollars,

Ss. 37 and 38 of ¢. 75, R.8.C. provide that:—

37. Every person who brings or attempts to bring into any market, {1
or other pla 1y animal known by him to be infeeted with or labouring
under any infeetions or cortagious disease, shall, for every sueh offen
ineur a penalty not exceeding two hundred dollars,

35, Every person who sells or disposes of, or puts off, or offers or exposs
for sale, or attempts to dispose of or put off any animal infected with o
labouring under any infections or contagious disense, or the meat, skin. hide
horns, hoofs or other parts of an animal infected with or lsboruing under any
infectious or contagious disease at the time of its death, whether such per<o
is the owner of the animal, or of such meat, skin, hide, horns, hoofs or ol
parts of such an animal, or not, shall, for every such offence, incur a penolt
not exceeding two hundred dollars,

As to the validity of both these Acts there can be no question,
That of the Dominion Act was affirmed in Brooks v. Moore, 1
W.L.R. 110.

Whatever question there may be arising from the peculiar
wording of the Provincial Act, it seems clear, on a purview of the
Dominion Act and a consideration of its objects that a mens rea
on the part of the vendor is not a necessary element of an offence




) DLR. 40 D.LR.] DominioN Law Reports.

iion sale, against 8. 38. Instances of legislation having this characteristic ~ MANe

tted with are to be found in Crankshaw, Criminal Code of Canada, p. 25,  C. A

1e action and Maxwell on Statutes, pp. 165, 166. The above sections of g wix
amount the Dominion Act were discussed by Newlands, J., in Nickle v. .‘_\.'mx
varranty Harris, 3 S.L.R. 200. He points out that the word “knowing” —
affected oceurs in sec. 37 (as it does also in x. 36, and knowledge is essential ™™ '*

under s. 35) but is omitted in s, 38, He says: “I think this case
Medge of is very similar to cases under the Public Health Act, 1875 (Imp.),
| govern- where it has been held that it is not necessary to conviet a person
ominion, under that Act for selling or exposing for sale diseased meat,”
and quotes at length from the judgment of Coleridge, C.J., in
Blaker v. Tillstone, [1894] 1 Q.B. 345, in which he says:
iror other We are dealing with a statute passed for the protection of the public, the
nder any purpose of which would be defeated if it were necessary to show o guilty

o dollars knowledge ir the seller,

rosale, o J i i
«inlu 1 , Newlands, J.’s eonclusion is:
g undr

h there is L think, therefore, that parlisment intended by s. 35 to prohibit the sale
fisense, or of an animal infected with a contagious or infections disease, whether the
wted with vendor knew it to be so infected or not, they havieg found it necessary to pass

its death the most stringent regulations to prevent the sprewd of disense amongst
kin, hide animals (p. 204).

s o He, accordingly, held the contract for which the notes were
given in that case illegal and the notes sued on void. I consider

the reasoning of Newlands, J., in this judgment satisfactory and

arket, S
Iabouring convineing.
I offen Does the contravention of the above s. 38 give rise to a right

of action? It may well be considered doubtful whether an affirma-

"l' “”'i E tiveanswer could be given to this question in view of the authori-
aw L a s , »
kin, hide ties as they now stand. See Atkinson v. Newcastle Walerworks

under any Co., 2 Ex. D. 441, at 448; Maxwell on Statutes, p. 664; Craies’
ch persor Hardeastle, p. 213; and Ward v. Hobbs, 4 App. Cas. 13. The
decision in Couch v. Steel, 3 El. & Bl 415, 115 E.R. 1193, is now
modified: On the wording of the statute in question in Groves v.
Juestion, Wimborne, [1898] 2 Q.B. 402, it was held, however, that an action
Woore, 4 was maintainable.

s or uther

a e

In the case before us, however, these considerations do not
peculiar arise, as the party asserting the invalidity of the transaction to
w of the the extent that the affected animals were part of it is not the
mens rea plaintiff in the action but the defendant as he was in the case
1 offence before Newlands, J., and no court will “allow itself to be made
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the instrument of enforeing obligation which is illegal.”  Per
Lindley, M.R., in Scott v. Brown, [1892] 2 Q.B. 724, at 728. In
determining the effect of a penal statute, if the legislature intended
to prohibit the contract itself, for the protection of the publie the
maxim ex dolo malo non oritur actio applies and no action will be
maintainable upon it. Broom's Legal Maxims, 564.

The imposition of a penalty by the legislature in any specific act o
omission is primd facw equivalent to an express prohibition.  Pollock on Con-
tracts, 8th ed., p. 308 (quoting from the decision in Cope v. Rouwlands, 2 M. &
W. 149): “Where the contraet which the plaintiff seeks to enforee, be it
express or implied, is expressly or by implieation forbidden by the common o
statute law, no court will lend its assistance to give it effeet. It is equally
clear that a contract is void if prohibited by a statute though the stutu
infliets a penalty only beeause such a penalty implies a prohibition.”

In Man. Electric & Gas Co. v. Gerrie, 4 Man. L.R. 218, Killam,
J., adopted the principle laid down by Holt, L.C.J., in Bartlet! v.
Vinor, Carthew 252, 90 E.R. 750.

Every contract made for or about any matter or thing which is pro
hibited and made unlawful by any statute is a void contract, though the
stutute itsell does not mention that it shall be so but only inflicts a penalty
on the offender beeause a penalty imphes a prohibition though there are 1.0
prohibitory words in the statute,

I refer also to Brown v. Moore, 32 Can. 8.C.R. 93, at 97, where
Strong, C.J., say=: “It is also settled that the imposition of a
penalty for the contravention of a statute avoids a contract again«t
the statute.”

I have been considering so far the application of the Dominion
statute only to this case. The Dominion parliament has juris-
diction over criminal law and the provincial legislature over prop-
erty and civil rights.  The Dominion parliament having exercised its
jurisdiction and forbidden certain transactions, what effect has that
legislation on contracts affecting property within the ambit of the
provincial legislature? The position is not precisely the same as
in England where all the legislative jurisdictions are found in one
parliament. The question was considered by the full court of
this province in Hooper v. Coombs, 5 Man. L.R. 65, where there
was an agreement by which the plaintiffi was to ship a certain
quantity of whiskey from this province into the North West
Territories. The North West Territories Act, quoted by Killam,
J.,at p. 69, forbids the importation into the North West Territories
from any other province or elsewhere, without the special per-
mission of the Lieutenant-Governor. A penalty was imposed for
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" Per infraction of the Act and liquors so imported were made liable to ~ MAN.
28. In seizure. Thus the law, though a Dominion enactment, was in  C. A
wended foree in the Territories only. But it was held that it was a law g ow
blie the of Canada that no liquors should be imported into the Territories v

SNOOK.
will be and ——y
that no court in Canada should so far countenanee a disobedience of that luw, Cemeron J.A
as to offer its assistance in enforeing s contract made for the purpose of its

e breach
reach.

Con- - - : ’ - " A
,U:..‘“_‘:\ Per Killam, J., p. 73.  Sce also L'Association St. Jean Baptiste

ce, be it v. Brault, 30 Can. 8.C.R. 598, where it was held that a contract
o O in furtherance of a project for the operation of a lottery forbidden
by the eriminal statutes of Canada is unlawful and cannot be

s equally
P ostatuty i 4 = 2
enforced in a court of justice. Here, too, it was expressly held

Killam, that it was the duty of the courts to notice illegalities of this

wtlett v nature ex officio.
Here we have a case where the two legislatures have apparently
h is pro legislated effectively on the same subject matter. In R. v. Stone,

»agh the

el 230.R. 46, Rose, J., held intra vires a Dominion Aet directed against
Phalty

608 0o frauds in supplying milk to cheese factories, similar to an Ontario
Act already held intra vires in R. v. Wason, 17 A.R. (Ont.) 221,
T, where Rose, J., at p. 49, adopts the argument of Edward Blake in R. v.

m of a Wason:
against The jurisdiction of the provinees and the Domimon overlap.  The
Dominion ear declare anything a erime, but this only so as vot to interfere
with or exclude the powers of the piovinee of dealing with the same thing in
its civil aspect, and of imposing sanctions for the observavee of the law; so
W juris- that though the result might be an inconvenient exposure to a double ligbility,
er prop- that possibility is no argfiment ageinst the right to exercise the power.
See Lefroy, Legislative Power in Canada, p. 354 of seq.
has that The case of Rothwell v. Milner, 8 Man. L.R. 472, was decided
t of the by Bain, J., with reference to the Manitoba statute only, and on
the authority of Ward v. Hobbs, supra, and other similar eases,
The plaintiff was the purchaser of a glandered horse and brought
the action for damages. The County Court Judge had held that
S e he was without knowledge of the defect so that the decision is
tats apparently obiler so far as it holds that the position of the plaintiff
h West was unaffected even if he had knowledge. As, however, the pur-
Killam chaser was the plaintiff who sued for damages, and as the Dominion
enactment was not involved, the decision is not applicable here,
There can be no question, in my opinion, that the Dominion
enactment applies, that the defendant is entitled to rely upon it
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and that its effect is to invalidate the contract sued upon to the
extent of the amount of the consideration given for the diseased
COWS.

The judgment entered in the County Court should be reduced
by that amount, $240. The defendant is entitled to his costs of
this appeal, to be eredited upon the balance of the judgment.

FurLLertoN, J.A.:—The plaintiff had an auction sale of personal
property at which the defendant purchased 4 cows and some
machinery. He gave the plaintiff a lien note for $433.50, covering
the purchase price of the cows, $240, and the purchase price
of the machinery, $193.50.

A day or two after the purchase, defendant had the cows
examined by a veterinary surgeon, who found that they were all
infected with tuberculosis. Defendant thereupon notified the
plaintiff of the fact and requested him to take the cows back,
which the plaintiff declined to do, but brought this action to
recover the amount of the lien note.

No question arises as to the right of the plaintiff to recover the
price of the machinery, the dispute relating =olely to the right of
the plaintiff to recover the purchase price of the cows,

The argument before us was confined to the question of the
legality of the contract.

The defendant contends that the contract is made in contra-
vention of s. 38 of R.8.C., ¢. 75, entitled the Animal Contagiou~
Diseases Act.

Myers, Co.C.J., before whom the case wis tried, found that the
plaintifi had no knowledge of the diseased condition of the cows,
and on the authority of Rothwell v. Miller, 8 Man. L.R. 472, gave
judgment in favour of the plaintiff for the full amount elaimed.

Rothwell v. Miller was an action for damages for selling a horse
afflicted with glanders. The case turned on the construction of
8. 16 of the Diseases of Animals Act, 54 Viet. ¢. 17 (Man.). Bain,
J., who tried the case, held that, even if it had been proved that
the defendant had committed a breach of the statutory duty, he
could not be held to be liable to the plaintiff for damages.

The case we are dealing with is quite a different one. Here
the plaintiff is suing on a contract of sale which defendant says
is illegal and if he is correct in his contention there clearly can be
no recovery.
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to the 8. 38 of the Animal Contagious Diseases Aet, above referred to,
iseased while it does not in terms prohibit the sale of diseased animals,

imposes a penalty for so doing, which, in effect, amounts to & g e
educed prohibition. .

SNook

osts of Holt, L.C.J., in Bartlett v. Vinor, Carthew 252, 90 E.R. 750, o

t ch Fullerton, 1 A
. said:

ersonal Every contract mude for or shout any matter or thing which is prohibited

1 some and made unlawful by any statute, is o void contraet, though the statute
itselfl doth not mention that it shall be so, but only infliets a penalty on the
offender, beeause a penalty implies s prohilation, though there are no pro-
» price hibitory words in the statute,

On the part of the plaintiff, it is urged that, as he had no know-

wering

P COWs ledge of the diseased condition of the cows at the time of the sale,
rere all there can be no breach of the statute.  In other words, that guilty
ed the knowledge is a necessary ingredient of the offence.  While this is

i back, the general rule in the case of crimes, there are many statutes
ion to under which a man may be convieted, even though he acted quite
innocently and without any intention of infringing the provisions
rer the of the statute.
ight of For example, the Att'y-Gen'l v. Lockwood 9 M. & W. 378, 152
E.R. 160, was an action against a rvetailer of beer, licensed under
of the 1 Wm. IV, c. 64, and 4 & 5 Wm. IV, c. 84, for the penalties
imposed by 56 Geo. L1 ¢. 58, 5. 2, for having, in his possession,
ontra- liquorice, being one of the prohibited articles therein enumerated.
agious It was there held to be unnecessary, in order to render him
liable, to aver or prove that he had liquorice in his possession to

wut the be used as a substitute for malt or hops, or with any eriminal
| COWS, intention.
), gave In Regina v. Woodrow, 15 M. & W. 403, 153 E.R. 907, the

ed. defendant was convicted for having in his possession adulterated
| horse tobacco, although he had purchased it as genuine and had no
ion of knowledge or cause to suspect that it was not =o.

Bain, Whether, on a prosecution for a statutory offence, it is necessary
d that to prove knowledge on the part of the person accused, depend-
ty, he entirely upon the proper construction to be placed on the par-

ticular statute.

Here An examination of the sections of the Animal Contagious
t says Diseases Act preceding . 38 will shew how the latter section
»an be should be construed.

8. 36 provides that every person who turns out, keeps or graze-



v
NNOOK.

Fullerton, J.A.

DomiNioN Law REPORTS. |40 D.LR.

upon any forest, wood, &e., any animal knowing it to be infected
with or labouring under any infectious or contagious disease shall
incur a penalty.

8. 37 imposes a penalty on every person who brings or attempts
to bring into any market, &c., any animal known to him to be
infected with or labouring under any infectious or contagious
disease.

8. 38 omits all reference to knowledge in the party selling, of
the existence of disease in the animal sold.

The inclusion in ss. 36 and 37 of the words relating to know-
ledge and the exclusion from s. 38 of any such words, shew clearly
that the legislature intended, in the case of a sale of a diseased
animal, that mere proof of the sale should be sufficient to convict.

In Nickle v. Harris, 3 8.L.R. 200, the plaintiff sold the defendant
a team of horses which, it was found as a fact, were, at the time
of the sale, infected with glanders though the plaintiff had no
knowledge that the horses were so infected.

The horses were subsequently destroyed by the government
officials and the plaintiff sued to-recover the price.

As here, the case turned entirely upon the construction of <
38 of the Animal Contagious Diseases Act.

Newlands, J., who tried the case, held that knowledge of dis-
ease on the part of the seller was immaterial and gave judgment
for the defendant.

In my opinion, the contract sued upon in this ease, in so far
as it related to the cows, was an illegal contract and the plaintiff
therefore cannot recover.

I will allow the appeal as to the sum of $240, the purchase
price of the four cows, the judgment to stand for the balance of
$193.50.

Judgment accordingly.

SCOTT & Co. v. McCAIN PRODUCE Co.

New Brunswick Supreme Courl, Appeal Division, Hazen, ('.J., White and
Grimmer, JJ.  April 19, 1918.

ArpeaL (§ VII M—635)—Jury JESTIONS SUBMITTED—UNANSWERED—
IMPORTANCE TO DECISION—INSTRUCTION BY JUDGE—NEW TRIAL.
If the jury does not answer questions submitted to them, which are of
great importance to the right determination of the issues involved, on
the ground that they do not understand one of the questions, and if they
are not further instructed by the judge, a new trial will be ordered.
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ArpEAL by plaintiff from a verdict entered for defendant at

the Carleton County Circuit, before Barry, J., and a jury. Plain-

tiff moves to set aside verdict for defendant on counterclaim, and
to enter a verdiet for plaintiff, or for a new trial.

A. J. Gregory, K.C., for plaintifi; P.J. Hughes, contra.

The judgment of the Court was delivered by

Hazen, C.J.:—There is no question in this appeal with respect
to the plaintifi’s elaim, which was for the recovery of the price of
work and labour in compressing hay and for which the trial judge

directed judgment to be entered for the sum of $388.93 with costs,

The questions involved are with regard to the counterclaim set up
by the defendants, and on which after certain questions had heen
answered by the jury, judgment was ordered for 8760, with costs,

The plaintifi's elaim was for work and labour performed in the
month of April, 1915. The facts in respect to the defendant’s
counterclaim for damages for breach of contract are that prior to
the plaintifi’s cause of action, namely, in the months of October
and November, 1911, a contract was entered into bhetween the
plaintiff and defendants whereby the plaintiff agreed to purchase
from the defendants, dealers in hay and country produce, 15 car-
loads of No. 1 timothy at £12 a ton; 15 carloads of No. 2 timothy
at $11 a ton; and 20 carloads of C.M. (clover mixture) at 810 a
ton, for shipment f.o.b. at place of shipment or equal freight to
West St. John, and to be shipped in November or early December,
1911, according to shipping orders of the plaintiff from time to
time.

This contract is contained in certain correspondence that
passed between the parties, and its terms are to be gathered from
four letters.  On October 20, 1911, the plaintiff wrote asking the
defendants if they were in a position to offer No. 1 and No. 2
timothy hay and C.M. for November and December shipment:
“If so we will be pleased to have your lowest price for 10 to 20
cars each f.o.b. your station.” g

On October 22 the defendants acknowledged the receipt of this
and named a price of $12 a ton on good hay and 81 less on each
of the other qualities “all f.o.b. here (Florenceville) as <hipping
point.”  To this the plaintifis replied on October 30, saying:—
“We will take 50 cars of hay from you, 15 cars of No. 1, 15 cars of
No. 2, and 20 cars of C.M. Shipment in November and early
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December,” and the defendants on November 2 wrote plaintiffs
confirming “the sale of 50 cars of hay” and on November 3 the
plaintiffs wrote acknowledging receipt of defendants’ letter con-
firming sale and saying “shipping instructions will be sent you as
500N A8 We arrange freight.”

The counter claim is for damages for breach of this contract
by the plaintiffs in not giving shipping orders and accepting the
hay which plaintiff agreed to buy from defendants in 1911, with
the exception of 65 tons thereof.

In addition to the correspondence which constituted the con-
tract, certain other letters passed between the parties. The
defondants on December 13 wrote asking when the plaintiffs
would be able to take delivery of the hay and the latter replied
that they expected to be able to give shipping instructions early
in January. On receipt of this the defendants under date of
December 19 stated that as soon as the plaintiffis were open to
handle the hay they (the defendants) would be pleased to ship
the same and asking if the plaintiffs were open to buy any more.
No reply was received to this, and on January 12, 1912, the
defendants wrote again asking: *“ What about our hay contract,”
adding that they did not want to be hard if the market was not
up to the plaintifis’ expectation, but that they had bought the
hay with the expectation of the plaintiffs taking it, and stated
that they could sell the hay in the American market but the prices
would not warrant as much out of it. On the same day the
plaintifis wrote defendants that they had been unable to secure
freight space from West St. John and giving them orders to =hip
5 ears of No. 1 to Boston—and defendants replied that they
would ship the same, but calling attention to the difference of
grading in the Boston market. The plaintifis subsequently
ordered the shipment of some more cars to the Boston market -
some of which were shipped. No further communication took
place between the parties until March 23, 1912, when the plain-
tiffs wrote the defendants as follows: “We have been so long in
giving you orders for the shipment of the hay purchased from you,
that we do not know whether you are prepared to fill your order
now or not, but, if =0, we would like to get 10 cars of No. 3 shipped
to West 8t. John for export to Liverpool,” and, on March 21, the
defendants replied that the hay had been held for the plaintiff<
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untiffs until March 1, and on account of storage they were then foreed to
3 the sell and sell below cost. And on March 27 the plaintifis replied

r con- stating that they were sorry that they were not in a position to

vou as give orders to ship the hay earlier, but that space from West

St. John to England was held at impossible rates.  This was in

ntract March, 1912, and it does not appear that further communication

1g the of any sort took place between the parties with regard to the

, with transaction (except a letter of December 23, 1915, dealt with

hereafter) for nearly 4 years, or until January 15, 1916, when the

P eon- defendants rendered plaintifis an account for $872, made up as

The follows:—To contract 50 cars hay, 500 tons—By delivery 64 tons;
intiffs 436 tons at &

eplied

At this point it might not be irrelevant to say that Barry, J.
early

in charging the jury, said:

e of It will be for you to consider why the MeCuin Co., having an alleged

wen to elaim of $550 against the Scott people, have waited 4 vears before asserting it

) ,hil, That is an element for you to take into consideration in coming to a eon-
clusion in this ease.

more, X . . . X

b ks It is evident that the defendants did nothing to assert their

claim for damages until the plaintiffs sought to recover the amount
due by the defendants for work and labour in pressing hay in

ract,”
s not e ; ; \
i dh April, 1915, a claim which was practically not disputed.  The con-
Sadod tract, as has been pointed out, was for the delivery of hay in
prices November and December, 1911, on shipping orders to be given
W the by the plaintifis, and the correspondence referred to shows that
- there was a breach of contract on the part of the plaintiff, who in
) ship his letter of March 27 states that he was not in a position to give
they to defendants an opportunity of shipping the hay earlier as ““space

b ol from St. John to England was held at impossible rates.”

ently I stated a few minutes ago that no communication took place
et between the parties between March, 1912, and January, 1916,
except a letter of December 23, 1915, written by the defendants to
took I i
ain. the plaintiffs, in which letter the following oceurs:
ng in In reference to this old seeount, our loss on the trusaction of yvour not
being able to take the hay purchased from us was fully $1,000. Now, of
course, had it been the other way, we certainly would have had to supply
prder vou with the hay regacdiess of the outcome.  We did not do as some of our
pped other dealers did—force the stock on you which we knew you would he compelled
the to take at a loss. However, to square t tter away and drop the matter
’ 'l entirely, and hoping to make the difference up next time, discount your
ntiff account $200 and we will eall the deal off,

you,
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They add the hope that another season the plaintiffs may be in a
position to secure a government contract and that “We can
supply vou with a lot of stock.” 1 take the meaning of this offer
to be that if the plaintiffs would reduce the amount of their
claim against the defendants for pressing hay in 1915 by the sum
of %200 that the defendants would pay the balance and release
their claim for damages for the breach of contract.

In charging the jury the judge below said, and I concur in his
remarks, that it is abundantly clear that there was a contract for
a definite quantity of hay at a definite price, the hay to be shipped
in November and early December of 1911. It was not shipped,
and the shipping orders were not sent in by the plaintifis. There
was, therefore, on the face of the matter, a breach of contract on
the part of the plaintiffs.

The questions submitted to the jury were as follows:—

L. Did the plaintiffs and the defendants by correspondence dated October
20, October 22, October 50, November 2 and Navember 3, 1911, enter into a
contraet for the purchase and sale of 15 earloads of No. 1 timothy at $12 a
ton, 15 enrloads of No. 2 timothy at £11 a ton, and 20 carloads of C.M.
$10 a ton, for shipment f.o.b. at place of shipment or equal freight to West
St. John and to be shipped in November or early December, 1911, us per
shipping orders of the plaintifis? A, Yes.

2. Did the plaintiffs fail to give to the defendants shipping orders for
the delivery of any part of the 50 carlonds of hay, ealled for by the contract
and if 5o how many carlonds? A, 50 earlonds.

3. How many tors of hay did the defendants deliver undor the contract”
A. Not any.

4. In how many earloads of hay did the plaintiffs give the defendants
shipping orders? A, 22 carlonds.

5. At what time or times were the shipping orders given? A, During the
first three months of 1912,

6. Did the defendants by delivering hay after November and December,
1911, waive or abandon any right they may otherwise have had to insist
upon delivery unless within the time mentioned in the conteact for delivery”
No answer.

7. Have the defendants by delay in asserting any claim they may have
had for damages for failure of the plaintiffs 1o give shipping orders lost their
right to recover such damages if any? A, No.

8. Before selling the hay intended for delivery to the plaintiffs did the
defendants call upon them to take same off their hands? A, Yes,

9. Did the defendants notify the plaintiffs of their (defendants’) inten
tion to sell the hay on a falling market? A. No.

10. Was the contract set up in the counterelaim mutually abandoned by
the parties” No answer.

11. At what sum do you ussess the damages for the defendants on thei
counterclaim? A, 38 curs of hay of 10 tons each—8$760.00.
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be in a The following questions were submitted by the defendants:
Ve can 12. Did the defendants wait o reasonable time for the plaintiffs to take
iis offer the hay? A. Yes.
f their 13. Did the pleintiffs give hipping instructions for the hay within »
by rensonable time? A, No.

sum

release

Neorr
& Co.

v
On these questions and answers the trial judge directed a 3.'":0;‘.:;

verdiet for defendants on their counter-claim for $760. The jury Co
failed to answer the sixth and tenth questions, and when asked  Hazen,

“in his i : g

nat for by the judge why they had not done so, replied that they did not

hipped seem to understand one of them-—which one is not stated. Their
o

ipped omission to answer these questions has, in my opinion, an important
npped,

There

ract on

bearing upon the case for reasons which will subsequently appear.
The plaintifis move for a néw trial upon a number of grounds,

including verdiet against evidence, improper admission of evi-

dence, and improper direction. It was argued under the latter

Ontal head that the judge erred in view of the evidence in charging the

tobwr . .

w lto & jury that the correspondence established a contract for the hay

i 812 a to be shipped in November or early December.  After earefully

["“"‘; - reading and considering the correspondence, I am of opinion that

to West . ; i .

"_“ ;” it does establish such a contract, and the trial judge was fully -

justified in so charging. Neither can I see that the defendants’

ders for case was in any way prejudiced by the judge's charge.

rontract If & man makes n contraet with another man for the delivery of any

specific merchandise at a specifiec time and for a

his part of the contract, fails to furnish shipping facilities or to furnish cars or

to accept and take delivery of the goods according to the contract at the time

and at the place speeified, certainly the vendor, or the seller of the goods, i1s

mtraet”?

endants

entitled to damages for the breach of the eontraet on the part of the pur-

ring the chaser. There is no doubt about that

N It is not contended that the judge was in error in so charging as an
0 insist abstract proposition of law, but that the effect of this statement
clivery” taken in conjunction with the statement that the correspondence
- established a contract for the hay to be delivered in November or
ot their early December was to charge the jury that no matter what
qualification or interpretation the parties themselves had put
upon the actual words used, or what waiver of conditions or
oo abandonment of the contract by mutual consent had taken place,
still the defendants were entitled to have the jury find upon the
evidence that the plaintifix had broken the contract and that the
defendants were entitled to damages. It is further claimed that

did the

ooed by

on thei

the effect of this portion of the charge was emphasized by another
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portion of the charge wherein he told the jury that if the plaintiff
agreed to accept 50 carloads of hay for delivery in November and
December, and did not take it or did not send shipping orders
any court would say they were entitled to pay damages. These
statements, which, after all, are isolated ones, must be read in
connection with the other portions of the charge, which taken a-
a whole, was, I believe, a fair one and was not ealeulated unfairly
to prejudice the defendant’s case. Objection is also taken to that
portion of the charge with regard to the alleged staleness of the
defendants’ counterelaim, the contention being that he did not
go far enough and should have stated to the jury that the defend-
ants never notified the plaintiffs ‘of any claim for damages, no
presented any claim, until upwards of 3 years after the alleged
damage occurred, and only then as a ground for the plaintifis
rebating $200 of the amount due from the defendants to the
plaintifis. These were statements in the evidence that were not
disputed. In his charge, however, on this point, the judge said:

Several reasons were set up by the plaintifis why the defendants should
not recover on their counterclsim.  They say the claim is a stale one-— they
do not use that word, but that is the ¢ of it that it is a trumped up
account, it is a stale account; that this elnim srose in 1911, wnd it was ot
until 4 years afterwards, in 1915, that the plaintiffs heard anything about
That is the evidence and that is a fact you must take into consideration.  Tru
it is that the defendants say these people were not within the jurisdietion of
our courts; they had to wait till they came into the Provinee of New Bruns
wick before they could assert their elaim for damages,  That is quite tru
but they are now asserting their elaim when these people eame down here 10
New Brunswick to sue for a elaim that is really not contested.  Courts look
with disfavor upon stale eluims, It will be for you to consider why
the MeCain Company, having an alleged elaim of 8850 against the Seott
people, have waited 4 years before asserting it.  That is an element for vou
to tuke into consideration in coming to a conelusion in this ease.

The attention of the jury was thus drawn to the matter in
question, the trial occupied a comparatively short time, and all
the evidence was fresh in their minds, and 1 do not see any good
or sufficient reason for interfering with the judgment on this ground.
A judge is not expected to refer to the evidence in minute detail,
and his not doing so is not a ground for a new trial. The plaintiffs
claim that the evidence shews that the contract was finally
rescinded or abandoned by mutual consent. Much can be said
in support of such a contention. The fact that, when the plain-
tiffs furnished no shipping orders in November and December, the
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plaintifi~ defendants did not regard the contract as there'w rescinded or
iber and exercise any right of then re-selling the hay and charging the
g orders plaintiffis with the loss if any; the letter of December 19 wherein [ —
These the defendants stated that, as soon as the plaintiffs were open to & Co.
read in handle the hay, the defendants would be pleased to ship the same; .\lq('v;ux
taken as the letter of defendants to plaintifis on December 23 in which they l’“:’.‘:,“"
unfairly said: “We did not do as some of our other dealers did—foree the :

1 to that Haszen, CJ.
¢ of the

did not

stock on you which we knew you would be compelled to take at
aloss"; the fact that the defendants did not assert their elaim for
damages after the same were incurred and not until the plaintiffs
defend- were claiming against them for work and labour for pressing hay;
ges, nor the fact that the defendants failed to notify the plaintiffs of their

- alleged intention to sell the hay and charge them with the loss; the fact
laintiff~

i to the
vere not

that A. D. MeCain in Montreal offered to pass receipts and square
accounts, to wipe out his account if the plaintifis would wipe out
theirs; the fact that defendants paid plaintiffs large sums of

+said: money for pressing hay long after the alleged breach of contract
ts should oceurred; and the fact that the defendants offered “to call the
::"""':‘:‘ deal off " if plaintifis would discount their account $200; are all
| ot factors that are entitled to consideration in connection with such

about it a contention, at the hands of the jury.

:: . 1'.::l The importance of this was recognized by the judge, who left
ction o . . v g .

o Bvune to the jury question No. 10:—*“Was the contract set up in the

nite tre counterclaim mutually abandoned by the parties?”" and which was
n ""‘I' to unanswered.

urts look ” . . . .
R whe The plaintifis also claimed that the defendants had waived

he Seatt their right to recover by their actions subsequent to entering into
t for v the contract, and the judge instructed the jury on that point,
stating that a waiver would be any act done by the MeCain people

atter after the contract was made, from which the reasonable inference
and all might be drawn that they intended no longer to rely upon the
Wy good Scott Co.'s contract. Based on the plaintifi's contention that

ground. there was a waiver by the defendants, the judge submitted ques-

» detail, tion 6: “Did the defendants by delivering hay after November

laintiffs and December, 1911, waive or abandon any right they might
finally otherwise have had to insist upon delivery orders within the time

be said mentioned in the contract for delivery.”

¢ plain- I stated previously that the jury stated that they did not seem

ber, the to thoroughly understand one of these questions, and this was

A4 p.Lr.
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N.B. the only reason given for not answering both. They were not

8.C. further instructed with regard to them by the judge and the
Scorr  verdiet was entered as already ‘stated. In my opinion, question:

& f'"- 6 and 10 were of very great importance to a right determination
M«(L'.us of the issues involved, and the plaintifis were entitled to answers
P‘;l""'.“'” to them. One of the vital points in the case was involved in the
question No. 10, “Was the contract set up in the counterclaim
mutually abandoned by the parties?” Had this question been
answered in the affirmative, and there was evidence upon which
reasonable men could have so answered, the defendants could not
have succeeded upon their counterclaim. 1 am not saying that
the answer would necessarily have been yes, or that there was no
evidence upon which reasonable men could not have found a nega-
tive answer, but 1 do say that the question was an important one,
and the plaintiffs were entitled to the jury’s finding upon it, as it
dealt with one of the important defences put forward in answer to

Hazen, C.J

the counterclaim.

So far as question No. 6 is concerned, there is absolutely no
finding by either the judge or jury on the plaintiffs’ contention
that the defendants had abandoned any right they might other-
wise have had to insist upon delivering orders within the time
mentioned in the contract for delivery. This point was urged by
plaintiffs' counsel at the trial, and was one that was evidently
regarded as vital to the defence. Had the jury answered it in the
affirmative, and in my opinion reasonable men might have done
s0, the defendant could not have succeeded on his elaim.

Question No. 8: Before selling the hay intended for delivery to
the plaintifis did the defendants call upon them to take the same
off their hands, was answered “ Yes.” I cannot find any evidence
to support this answer, and the judge told the jury that MeCuin
admitted he did not.

The counsel for the defendants contended that this ease was
on all fours with Ogle v. Vane (1867), L.R. 2 Q.B. 275, and that,
on its authority, the motion should be refused. In view of the
reasons that I have given, the contention does not particularly
apply, but I am of opinion that the cases are distinguishable. In
the case cited there was an absolute refusal on the part of one of
the parties to the contract to deliver the goods. The circum-
stances in this case are different.

T

T
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were not I think there should be a new trial so far as the counterclaim
and the is concerned, with costs to the plaintiff of the appeal.

questions New trial ordered.
mination

) answers

2 . BAKER v. RICHARDS.

ed in the

y British Columbia Court of Appeal, Macdonald, . J.A., and Martin, Galliher,

nterclaim McPhillips and Eberts, JJ.A. Aprd 2, 1918

ion been Levy axp seizvre (§ 111 A—40)—Goons seizen Usper Fr. #a,—Costs op

on which : i
g goods under & writ of fier: facias is only entitled to

rould not costs of the execution until such time as he receives notiee of un assign-

ving that ment for the benefit of ereditors

g [Creditors’ Trust Deeds Act (RS.B.C. 1911, ¢. 13), considered. |
re was no
d a nega- AppeAL by defendant from judgment of Clement, J.  Affirmed.  Statement

tant one, Stacpoole, K.C., for appellant; €. . White, for respondent.

1it, as it Macponawp, C.JA. 1 would dismiss the appeal. Magdonaid.
answer to Magmix, J.A,, dismissed the appeal. Martia, J.A

GaruHer, JA:—Under and by virtue of a writ of fieri facias, Galliher, 1A,
lutely no the sheriff of Vietoria seized certain goods on the premises of one

ontention John Meston, at the hour of 11 o'clock in the forenoon on June 8,

ht other- 1917, and on the same day the said Meston made an assignment
the tin for the benefit of his creditors under the Creditors Trust Deeds
urged Iy Act, being ¢. 13, RS.B.C,, 1911, and notice in writing of the said
evidently assignment was served upon the said sheriff about 3.30 o'clock

Lit in the of the same day.

ave done The sheriff at once agreed to withdraw on payment of his fees,
and made up his bill, amounting to $270.79, which amount in-
plivery to cluded an item for poundage of $219.34.

the same The plaintiff, who was the assignee, offered to pay the said bill,
evidenee less the item for poundage, but the sheriff refused to accept same

1 MeCain and remained in possession until June 28, when an order was made
by Clement, J., holding that the sheriff was unlawfully in possession

case was having been offered the lawful costs of the execution ereditor at

and that the time notice was served upon him. Upon this order being

vw of the made the sheriff withdrew.

rticularly The real question is as to whether the sheriff was entitled to

able. In poundage.

of one of Other grounds of appeal were—(a) that no tender was ever

» eircum- made to the appellant. As to this, it is quite clear it would have
been useless to tender the amount less the poundage and tender
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was waived: see Bark Fong v. Cooper (1913), 49 Can. S.C.R.
14, at 31, 16 D.L.R. 299, at 309; also Wezelman v. Dale, 35 D.L.R.
557, 10 S.L.R. 289. (b) The execution creditor was not party to
the action. In support of this Stacpoole cited Hilliard v. Hanson
(1882), 21 Ch.D. 69, but if the sheriff was in the wrong in retaining
possession, this case is really against him: see remarks of Jesscl,
M.R., on pp. 71-2.

In my opinion, there was no necessity for joining the execution
creditor,

Mr. Stacpoole further argued that the sheriff was entitled to
possession money up to the date of the order,

This ix, 1 think, disposed of by the case of Re Harrison; Er
p. Sherifl of Essex, [1893] 2 Q.B. 111 (not cited), where Williams,
J., says, at p. 113:—

Upon getting a notice his (the sherifi’s) duty is to hand over
the goods or the proceeds and upon doing so he will get the costs
of execution down to that time and nothing more. And further:
In my judgment costs of execution means the costs of execution
up to the time notice is given.

And the judgment of Bruce, J, is to the same effect.

There remains then for consideration only the question of
poundage. 1 find this dealt with in Re Thomas; Ex. p. Sheriff of
Middlesex, [1899] 1 Q.B. 460, which 1 think is conclusive against
Mr. Stacpoole’s contention,

Of course we have no exactly similar provision as in the Engli<h
Bankruptey Aet, but our Creditors Trust Deeds Act (R.S.B.C.

1911, ¢. 13), before referred to, at s. 14 (2) contains this provision:

Every such assignment shall take precedence of all judgments, of
exceutions against goods, and of all attachments of debts not completely
exceuted by payment, subject to a lien in favour of such execution ereditors
for their costs,

I see no reason why the principle enunciated in the Engli-h
cases should not apply.

The appeal should be dismissed.

McPumars, JLA.:—1 do not decide that the elaim as made
for poundage was a claim that could have been insisted upon under
the Creditors Trust Deeds Act (e. 13, R8.B.C. 1911) this be-
coming unnecessary owing to the counsel for the appellant upon
the argument having abandoned same, save as to the poundage
upon the costs. This poundage, however, would be so small in
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8.C.R. amount that the maxim de minimis non curat lex may be usefully 8 €
D.L.R. applied. The poundage, if a rightful or legal claim under =. 14 (2) QA
arty to of the Creditors Trust Deeds Act under the language “subject to g, 0.

Hanson a lien in favour of such execution creditors for their costs,” might, v

" a Ricuanns,
staining under the circumstances of the present case, extend to poundage = ——
f Jessel, upon the whole sum directed to be levied under the writ of ex- MeFhillies. JA.

ecution. The sheriff being in possession before the assignment of

tecution sufficient goods to satisfy the writ, the following cases, not cited
upon the argument, bear upon the point—=Smith v. Antipitzky
titled to (1890), 10 C.L.T. 368 (a decision of His Hon. McDougall, J., of the
County Court of York—upon a statute for all practical purposes
on; Er of construction similar to that of British Columbia; and, if it were

Tilliams, to be followed, would support the elaim as made by the appellant),
and Montague v. Davies, [1911] 2 K.B. 595.

nd over I agree in dismissing the appeal.

he costs Eserrs, J.A., would dismiss appeal.

rther: Appeal dismissed.

tecution se———
GAUTHIER v. THE KING.
(Annotated.)
: . Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff, and
ftion of Anglin, JJ. March 5, 1915,

he rifl of ARBITRATION (§ 1—05)—ProvINCIAL sTATUTE- - REFERENCE TO THE CROWN ~

against CoNsTRUCTION —CONSTITUTIONAL LAW
R A reference to the Crown in a provincial statute is to the Crown in

right of the province only, unless the statute makes it clear that the

. reference is to the Crown in some other sense. See. 5 of the Ontario

Englih Arbitration Aet does not apply to a submission by the Crown in right of

LRB.C the Dominion.

ision: AppeaL from a judgment of the Exchequer Court of Canada, Statement.

te, of ull 33 D.L.R. 88, in favour of respondent on the claim to enforce an

W o . . . N .

npletely award of arbitrators, but allowing the suppliant's claim for damages.

Affirmed.

English The suppliant is a licensee of fishing rights in the Detroit River
which the Dominion Government agreed to purchase, the price
to be settled by arbitration. Each party appointed an arbitrator

1 made and the two chose a third but before any proceedings were taken

n under the Government gave notice revoking the submission and announc-

this be- ing its intention to abandon the purchase. The Government

nt upon arbitrator having withdrawn, the other two proceeded to arbitrate

ereditors

pundage and made an award in favour of the suppliant for a large amount
amall in and a petition of right was filed by the suppliant to enforee the
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award or, in the alternative, for damages. The Judge of the
Exchequer Court refused enforcement but gave judgment for
damages with a reference. The suppliant appealed against the
refusal to enforce the award. The Crown did not cross-appeal.

McGregor Young, K.C., for appellant.

Hogg, K.C., for respondent.

Frrzearrick, C.J.:—The only question that falls to be decided
on this appeal is the contention of the appellant that the Crown
in right of the Dominion of Canada is bound by the Ontario
statute, the Arbitration Act, R.8.0. (1914), c. 65.

The Judge of the Exchequer Court holds against the view
that in dealing with rights arising in any province regard must
be had to the laws of the provinee as they were in foree at the time
of the passing of the Exchequer Court Act, 50 & 51 Viet. 1887
He quotes =, 10 of the Interpretation Act, R.8.C. (1906), c. 1.

The law shall be considered as always speakirg, and whenever wny
matter or thing s expressed in the present tense, the same shall be applied
to the circumstances as they arise, so that effect may be given to each Act
and every part thereof, according to its spirit, true intent and meaning. (Al
continues:)—1 do not think the view put forward ean be upheld. If such «
construction were placed on the Exchequer Court Aet innumerable ahsurdi-

ties might arise, ag the statute laws of the various provinees are from time 1o
time repealed or varied.

So that but for other reasons which 1 shall presently diseuss
the judge would apparently hold that the Dominion Crown would
be bound by the Ontario Arbitration Aet.

It may be well to clear up at once an obvious error in the
suggestion that it is always the laws in foree at the time of the
passing of the Exchequer Court Act to which regard must be hadl
The error has probably arisen from judicial decisions upon clause
(¢) of & 16 (now . 20) of that Act, by which it was determined
that it imposed a liability upon the Crown which did not previou-ly
exist. The Crown, however, was of course liable in many cases,
as of contract for instance, before the passing of the Exchequer
Court Act. Thomas v. The Queen, L.LR. 10Q.B.31. The principle
is the same, however, viz., that the liability is such as existed under
the laws in force in the province at the time when the Crown
became liable.

The judge’s holding seems rather inconsistent with his sub-
sequent statement that “the local legislature could not enact laws
making the Crown, represented by the Dominion, liable.”
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e of the I think too that difficulties, not to say absurdities, may arise ~ CAN.
nent for whether the view is taken that the liability of the Dominion Crown 8. C.
inst the is to be ascertained with reference to the laws of each provinee Ciivnianan:
ppeal. as they were in force when the Crown first came under liability,
or as they may be from time to time varied by the statutes of the w -
province. The question, however, has already been settled so FieeneCd.
 decided far as this court is concerned by judicial decision.
e Crown In the case of Armstrong v. The King, 11 Can. Ex. 119, in
Ontario which the cause of action arose under s. 16 (¢), Burbidge, J.,
after referring to the case of the City of Quebee v. The Queen, 2 Can.
he view Ex. 252, at 269; 24 Can. 8.C.R. 420; The Queen v. Filion, 24 Can.
rd must S.C.R. 482; Ryder v. The King, 9 Can. Ex. 333; 36 Can. 8.C.R.
the time 462; and Paul v. The King, 38 Can. 8.C.R. 126, added:——
. 1887, ) 1 vﬂ'lillk. |l01l. Ihvnl it may be taken to be settled by the uvlu-m! l'"lll'llr"‘l,l{‘
of judicial opinion in the cases referred to that it was the intention of parlia-
el ment thet the lisbility of the Crown should be determined by the general laws
MeVer any of each provinee in foree at the time when such liability was imposed.
3::::!»1:‘-:! On the appeal of the same case, 40 Can. 8.C.R. 229, Davies, J.,
ing. (And said:—

It such a 1 think our previous decisions have settled, as far as we are concerned,
the construction of the elause @) of the 16th seetion of the Exchequer Court
Act and determined that it not only gave jurisdiction to the Exchequer Court,
but imposed a liability upon the Crown which did not previously exist and
also that such linbility was to be determined by the general laws of the several
provinees in force at the time such liability was imposed

Although this was a case under s. 16 (¢) of the Exchequer
Court Aet by which a particular liability was for the first time
imposed upon the Crown, the same principle, as I have said, must
apply to all eases and the liability in each be ascertained according

p ahsurdi-
m time to

¢ diseuss

m would

r in the
e of the

 be had to the laws in foree in the provinee at the time when the Crown

first became liable in respect of such eause of action as is sued on.
In other words, the local legislature cannot subsequently vary the

n clause
ermined

eviously liability of the Dominion Crown, or at any rate, cannot add to

its burden.
: This was the opinion expressed by Burbidge, J., in Powell v.
Pinciple The King, 9 Can. Ex. 364, at 374, where he said:
ed under The question is whether an assignment of a elaim against the Govern-
p Crown ment of Canada, made in the Provinee of Ontario, gives the assignee a right
to bring his petition therefor in his own name; or, in other words, whether the
" Crown as represented by that government i1# bound by the statutes that have
his sub- from time to time been passed by the legislature of that provinee to enable
met laws the assignee of & chose in action to bring etior thereon in his own name.
' .. There ix, 1 think, no reason to think that these statutes were or ar

Y Cases,
K<'|I(-q\|rl'
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binding upon the Crown; but ever if it were conceded that the Crown, as
represented by the Government of the Provinee of Optario, was bound thereby
I should be of opinior that the Crown as represented by the Government of
Canada is pot bound. "The only legislature in Canada that would have
power in that respeet to bind the Crown, as represented by the Dominion
Government, would, it seems to me, be the Parliament of Canada.

If I have rightly appreciated the reasoning of the Judge of the
Exchequer Court (Cassels, J.), he holds that, whilst in an ordinary
case the Dominion Crown would be bound by a provineial statute,
the present case may be distinguished on the ground that the
statute affects a prerogative right of the Crown. 1 find it very
difficult to discover any principle on which such a conclusion
could be arrived at.

The right to revoke a submission to arbitration was, prior to
its curtailment by the Ontario statutes, one common to all subjects
within that province. 1 do not understand how such a right as
this can be considered as one of the prerogatives of the Crown, so
as to base on this a conclusion that it could not be legislated
against by the provincial legislature. It seems to me that the
argument must involve any right of the Crown.

I do not derive any assistance from the authorities referred to
in the judgment. The case of Burrard Power Co. v. The King,
43 Can. 8.C.R. 27, involved a question of Dominion property
and the B.N.A. Act, 1867, reserves to the Dominion Parliament
the exclusive legislative authority over such property. The quota-
tion from Chitty’s ‘‘Prerogatives of the Crown” to the effect
that:—

Acts of Parliament which would divert or abridge the King of his preroga-

tives, his interests or his remedies in the slightest degree, do not in genera!
extend to, or bind the King, unless there are express words to that effect

seems rather pointless, since the statute now in question does
expressly purport to bind the King.

It is, however, unnecessary for me to comment further on the
judgment. I agree with Anglin, J., that the provincial Act, read
as a whole, cannot be interpreted as applicable, for the reasons he
gives, to bind the Dominion Crown.

And, in any event, the provinces have, in my opinion, neither
executive, legislative nor judicial power to bind the Dominion
Government. Provincial statutes which were in existence at the
time when the Dominion accepted a liability form part of the law
of the province by reference to which the Dominion has consented
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that such liability shall be ascertained and regulated, but any
statutory modification of such law can only be enacted by parlia-
ment in order to bind the Dominion Government. That this may
occasionally be productive of inconvenient results is one of the
inevitable consequences of a divided authority inherent in every
federal system such as provided by the constitution of this country.

I agree also with Anglin, J., that 5. 19 of the Exchequer Court
Act merely recognizes pre-existing liabilities; and cases falling
within it must be decided not according to the law applicable to
the subject matter as between subject and subject, but to the

general law of provinee in which the cause of action arises appli-

cable to the Crown in right of the Dominion.

The respondent, in his factum, declares that he is content to
abide by the judgment of the Exchequer Court and to pay to the
appellant the damages assessed by the referee. [ agree with the
conclusion of the judgment, though basing my opinion upon
different grounds from those of the judge.

The appeal should therefore, I think, be dismissed with costs,

Davigs, J.:—1I concur in the opinion of Anglin, J.

IpinaTon, J.:—The appellant represents a suppliant who had
sought by means of a petition of right to enforce an alleged award
made pursuant to an alleged submission by him and the respondent
to the determination of arbitrators. The claim so made has been
dismissed by Cassels, J., and hence this appeal.

It seems to me there are several rather formidable and indeed
some insuperable obstacles in the way of the appellant. In the
first place, on the argument, I asked counsel for the appellant,
what authority any one agreeing on behalf of respondent to the
alleged submission had for doing 0. He admitted he had not in
fact considered that matter but said he would consider it. Since
then he has been good enough to hand in a memorandum which
first refers to the material in the case shewing that the object of
the Minister was to serve the fish breeding establishment of the
Dominion, and next refers to the Appropriation Acts of 1910,
by which one appropriation of $241,725 “to salaries, building and
maintenance of fish breeding establishments” and another for
$80,575 alike thereto, had been made and then refers to the report
of the Auditor-General for the fiscal year 1910-1911 ending March
31, 1911, which shews, he says, that $101,572.34 of this appro-
priation was not used.
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I assume this is all that can be found, and it falls very far
short of anything that by implications of the most liberal kind
could extend to the purchase by the Minister of a property worth
nearly $200,000 if the award is right.

There is no express authority to be found anywhere in these
statutes relative to anything of that magnitude.

The Act, ¢. 44 of the R.S.C. 1906, defines the Minister's duties
and powers and they, neither expressly, nor by implication,
authorize the acquisition of such a costly property.

What he proposed to buy was a license of oceupation for 21
years issued by the Province of Ontario to have the effect of a
lease of certain parcels of land covered by water, for which $50 o
vear was to be paid by the licensee.

I can easily see authority to the Minister implied in the Act |
have referred to enabling him to deal with what looked like «
routine transaction even assuming the licensee were given double
or treble what was apparently involved and the personal property
that it was proposed to buy.

But when in the mind of the licensee and some of the arbitrators
it became apparent that for some reason or other the transaction
was geing to result in one of such magnitude as seemed to tran-
scend anything the Minister could reasonably have anticipated,
he found his way out by revoking the authority given and properly
did so if not bound irrevocably by the submission.

It is quite true he did not expressly ground it on the want of
authority, but upon mistake on the part of some of the arbitrators
as to the scope of the submission and what was intended thereby,
which is perhaps another way of saying so.

I have, however, no hesitation in coming to the conclusion
that if the transaction involved in the award was of the magnitude
it indicates, there never was authority in any one on behalf of
the respondent to bind him by a submission of that kind, the arbi-
trators presumed to find in it, and hence the proceeding is null.

I am not overlooking the fact that Ministers every day rightly
deal with what involves far more than in question herein. But
‘the authority of some statute always has to be relied upon in the
last analysis; or their conduct and contraets on behalf of respond-
ent must be ratified by parliament.

And when it comes to a question of routine transactions each
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case must stand on its own merits as to whether or not it falls
within the scope of what may reasonably be held to be of that
character. And it must be borne in mind that even as regards
contracts made by a Minister in respondent’s name or on his be-
half in the course of the routine discharge of duty it rests, or
should rest, upon the express provision of some statute, or in the
necessary implications found therein,

That is recognized in the order for damages to be assessed
which has been made herein by the trial judge.

Lest, however, this vulgar mode of looking at =such things
should be considered as an unwarrantable assumption of the limita-
tions of or a repudiation of the existence of the Royal prerogative,
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. a vital foree in which in the eyes of some, in regard to affairs of
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state at least, we must be held to live and move and have our
being, let us consider the legal aspects involved from that point
uble of view.

erty Let it be observed that no one in argument impugned the
doctrine of the common law, ax laid down by the trial judge, that
tors it was quite competent for respondent to have withdrawn from

tion such a submission.
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ted,
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Reliance is placed upon the provisions of the Ontario Arbi-
tration Act. Indeed the appellant’s counsel seemed to rest his
entire casé thereon and the implications in the provisions of the

Exchequer Court Act.
t of

There seems to me to be assumed in that argument an inter-
tors

pretation of the provisions of the said Arbitration Aet, which is,
by no means, obvious, on close examination thereof, in relation
to the old well-established rule, generally speaking, in the con-
struction of Acts of Parliament, that the King is not included
unless there are words to that effect.

The Arbitration Act in itself does include the King in these

terms:—
8. 3:

ol w,

sion
ude
f of
rbi-
.
atly party.
Hu.t If that had been passed in the like legislation enacted by the
the Dominion Parliament then there would have been an end of
mnd- argument on the point.

This Aet shall apply to an arbitration to which His Majesty is a

But can we for a moment assume that the local legislature
ach intended thereby to include the Crown on behalf of the Dominion
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or, for that matter, on behalf of the Crown in England or elsewhere
in many parts of the Empire where it stands for many varying
shades of meaning in relation to the Roval prerogative?

I cannot think so or impute to the legislature any intention
to go beyond what it was entitled to enact in relation to, and to
be acting only within its proper sphere of activity.

The inquiring mind may see how this distribution of the Royal
prerogative in the federal system has been worked out in other
regards by the Judicial Committee of the Privy Council in the
case of the Bonanza Creek Co. v. The King, 26 D.L.R. 273, [1916]
1 A.C. 566, at 286 et seq.

And when we turn to the Interpretation Act of the provinee,

7 Edw. VII. e. 2,