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HOOK v. CITY OF PRINCE ALBERT. _
Saskatchewan Supreme Court, Apjicllate Division, Hauitain, C.J.S., S. C.

Neiclands, Lamonl and Eluwod, JJ.A. March 27, W1H.

Master and servant (§ V—340)—Instrument to record fire alarms 
-Fire engines—Machinery—Fire halls—Workmen’s Com­

pensation Act—Factory.
Aii apparatus for changing an alternating electric current into a direct 

current, and an instrument for recording fire alarms, are not “ma­
chinery used" within th<> meaning of the Workmen's Coni|iensation Act 
(Sunk.). and they, installed in a fire hall, and fire engines kept therein, 
do not constitute the fire hall a “factory" within the meaning of that 
Act.

Appeal from the judgment of the trial Judge in un action -Statement 
under the Workmen’s Compensation Act. Affirmed.

P. //. (lordoti, for appellant ; P. M. Anderson, for respondent.
The judgment of the court was delivered by
Newlandb, J. A.:—This is an action under the Workmen’s Newiande,j.a. 

Compensation Act. The plaintiff alleges that in the course of 
his employment with the defendant he was engaged in the base­
ment of the City Central Fire Hall, which basement was a factory 
within the meaning of the Workmen’s Compensation Act, repair­
ing a Ford car belonging to the City of Prince Albert and used for 
the purposes of the city fire brigade. In connection with the 
repairing of the said car, which was an engineering work within 
the meaning of the Workmen’s Compensation Act, a file then 
being used by the plaintiff broke and a piece of metal from either 
the file or part of the said motor car, flying off, entered the plain­
tiff’s left eye and destroyed the sight thereof.

The trial judge in his judgment says:—
It is admitted that in the workshop where the accident took place no 

machinery driven by steam, water or other mechanical power is used, nor was 
the automobile which was being repaired there but only the part which was 
being repaired.

This applies to the whole basement, which the plaintiff,in his 
statement of claim, says is a factory, and, therefore, the plaintiff 
is not entitled to recover as his action now stands.

Plaintiff, however, claims that there is machinery in other 
part s of the fire hall, and that the premises should be con-

1—40 D.L.R.
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sidered as a whole, and (liât ko considered they con e within tin- 
definition of a factory in the Workmen’s Compensation Act.

For the plaintiff to succeed upon this principle would require 
an amendment of the statement of claim.

In support of the other theory (the trial judge says), that the premises 
were u factory within the meaning of the Aet, the plaintiff advances several 
propohit ions. Then- are installed in the fire hall of the defendant t wo mechan­
isms, one known as a “mercury arc rectifier” and the other an “electric fin- 
alarm instrument.”

The former is an apparatus which changes the alternating current which 
comes into the fin- hall over the electric lines of the defendant into a direct 
current, which is then used in the fire hall for charging storage batteries and the 
like. Then* are no moving parts in this machine, the operation being that of 
simply passing the current through the machine from whence it issues, as 1 
have said, as a direct current. Undoubtedly, electricity can be and is ex­
tensively used as a mechanical power in operating machinery, but there can 
be in my opinion no justification for holding that the apparatus in question 
is within that catagory.

I agree with the trial judge’s finding that the mercury arc 
rectifier is not a machine within the meaning of the Workmen’s 
Compensation Act.

The other instrument is an apparatus for recording fire alarms, 
and is a clockwork arrangement, the motive power of which is a 
spring which is set in motion by the action of an electric current 
The same current operates to release the holts on the doors of t In­
stables where the department horses are kept.

There is no evidence how this machinery is operated, but it 
would naturally l>e started outside the building by some one send­
ing in a fire alarm.

The language of the statute is “when machinery is used.” 
In my opinion that means, used by the workmen in the factory.

The first meaning assigned to the word “use” in Johnson s Dictionary is 
“to employ for any purpose;” it is, therefore, a word of wide signification. 
Stirling, J., in British Motor Syndicate v. Taylor, [1900] 1 Ch. 577 at 583.

There is no evidence that the workmen have anything to do 
with this machinery. They cannot, therefore, he said to use or 
employ it for any purpose, and if they do not, then it is not, in 
my opinion, a “factory” under the terms of the Act.

As to the further contention that there are four gasoline en­
gines kept in the fire hall. All of them form part of the fire-fighting 
apparatus of the city, and are used for the suppression of tin-'. 
They are not used for that purpose in the fire hall, but outside 
of it.
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In London A' Eastern Counties Loan Co. v. Crease y, [18971 
1 Q.B. 7fi8, Esher, M.R., said: “Therefore a cah proprietor’s 
hones are not ‘plant use<l in’ his mews, for their sole use is in the 
streets where cabs are hired and the profits of the business are 
earned. They may I** harnessed or unharnessed on the premises, 
hut they are not used for the purpose of the business there.”

Neither are the engines in question used in the fin- hall.
I am, therefore, of the opinion that the fire hall in question 

is not a factory under the Workmen’s Compensation Act, and that 
the appeal should In* dismissed with costs.

. Appeal dismissed.

ENNIS v. BELL.
Nova Scotia Supreme Court. Russell, l.onghy and Drysdale. J.I., 

and Ritchie, E.J. March 12. 1918.

Deed* (§ II D 35)—Reasonable description—Easements or privileges 
—“Way" included.

A deed which specifically and reasonably describes the lot, together 
with the buildings and all easements or privileges appertaining thereto, 
includes a way in the rear of the house which need not be specifically 
descrilx-d.

Appeal from the judgment of Harris, C.J., in favour of plaintiff 
in an action claiming specific performance of an agreement for the 
purchase of land. Affirmed.

C. J. Burehell, K.C., and F. D. Smith, for appellants.
T. R. Robertson, K.C., and R. F. Yeoman, for respondent.
The judgment of the court was delivered by 
Drysdale, J.:—This action is for six»cifie performance of an 

agreement to sell the lot of land and premises known as No. 87 
Hollis St. in the City of Halifax. The agreement is expressly to 
sell

\ that lot of land and premises known as No. 87 Hollis St. in the City of Halifax 
i, together with the buildings thereon and all easements or privileges appertain­

ing to the land for the price or sum of $7.(XM).
There is undoubtedly a way in the rear of the house running 

from Salter St. that*is appurtenant to the house in question. The 
i whole difficult y between the part ies seems to have arisen over the fact 
that the defendant’s solicitor refused to accept a deed of the agreed 
upon property unless this way was specifically described. Plain­
tiff’s reply was, and I think quite a proper one, that my contract 
lcalls for the lot of land and premises known as No. 87 Hollis St.

SASK.

S. ('.

Albert.

New lends, J.A.
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Statement.
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with the buildings thereon and all easements or privileges apper­
taining thereto; I tender you a deed which specifically and reason­
ably describes the lot together with the buildings and all easements 
or privileges appertaining. I decline to describe the way or any 
other casement appurtenant ; this deed carries all easements, way 
included. Defendant’s counsel refused to accept a deed and over 
this sole ix)int the litigation arose.

I think the property in question, that is the lot of land sold, 
was specifically and reasonably described; that the deed tendered 
carried all that the purchaser could reasonably call for. I agree 
with the trial judge in this respect. Although it is clear that the 
refusal to describe a way was the sole ground upon which the par­
ties split, and the sole objection to the title tendered; the defendant 
by his pleadings raises alleged defects in plaintiff’s title, none of 
which will bear the test of examination. The trial judge has 
disposed of these and I agree with him. Defendant’s counsel 
frankly admits he refused the title because he could not get the 
alleged way appurtenant specifically described in the deed tendered. 
On this, 11hink, in this case he must stand or fall. I do not think a 
vendor need describe specifically easements appurtenant where 
they do not appear to be the subject of contract. In fact I think 
it would be bad practice, and any such attempt would probably 
be to the detriment of the purchaser.

I would dismiss the appeal. Appeal dismissed.

ROYAL BANK OF CANADA v. BANQUE D'HOCHELAGA.

Saskatchewan Supreme Court. Appellate Division, Haullain, C.J.S., 
Neuiands, Lanwnt and Elwood, JJ.A. March 27, 1918.

Interpleader (§ I—10)—By sheriff—Not separate action—Amount 
—Right of appeal.

An interpleader by a sheriff who has seized goods in an action is to 
be considered a proceeding in such action, not a separate action, and no 
apiieal lies from a District Court if the amount in controversy in such 
action is less than the amount in respect of which the District Courts 
Act (Sask.). grants a right of apj>cal, though the value of the goods 
seized may exceed such amount.

Application to dismiss an appeal from an order made by the 
District Court Judge at Prince Albert on an interpleader issue, on 
the ground that no appeal lies.

P. H. Cordon, for appellant ;J. F. Frame, K.C., for respondent. 
Lamont, J.A.:—The facts are: The Banque d’Hochelaga re-Lamont, J.A.
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covered a judgment against the Prince Albert Club for $42.25, and 
on July 10, 1915, issued execution thereon and placed the same in 
the sheriff’s hands. The Royal Rank had a chattel mortgage on 
the furniture of the club, and on April 17, 1917, seized the same 
under its mortgage. While the bailiff of the claimants was in pos­
session, the sheriff’s bailiff appeared on the scene with the de­
fendant’s execution, and, disputing the validity of the claimants’ 
mortgage, seized and took away 4 upholstered chairs, the property 
of the club, valued at $35 each. These chairs the claimants de­
manded from the sheriff, and he applied for and obtained an order 
allowing him to interplead. An issue was directed by the Judge of 
the District Court to determine whether or not the 4 chairs seized 
by the sheriff were, at the time of the seizure, the property of the 
claimants as against the defendants. The issue was tried by the 
District Court Judge and determined in favour of the claimants, and 
the sheriff was ordered to release his seizure and deliver the chairs 
to the claimants or its agents. From that order an appeal was taken 
to this court.

At the opening of the court, the claimants moved to have the 
the appeal taken dismissed, on the ground, as 1 have said, that no 
appeal lies.

The argument on behalf of the claimants briefly is: that an 
interpleader is not an original action, but simply a proceeding in 
the action in which the judgment was recovered on which execution 
was issued ; that the District Courts Act gives a right of appeal in 
civil actions only in cases where the amount in controversy is over 
$50, that the amount in controversy in the action was the amount 
of the judgment recovered, and, being under $50, no apj>eal lies.

On the other hand, the defendants contend: (1) that an inter­
pleader cannot be regarded simply as a proceeding in the original 
action; that the parties to it are not the same, and the question to 
be determined is an entirely different one; that it should be treated 
as a separate action, and the amount in controversy should be held 
to be the value of the goods seized, as the ownership of these goods 
is the only question involved in the issue ; and (2) that by r. 572, 
which is made applicable to district courts by s. 44 of the District 
Courts Act, a right of appeal is given to this court in any inter­
pleader proceeding.

SASK.
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S. 56 of the District Courts Act (R.S.S. 1909 c. 53, as amended
'■ C. 6 (îeo. V. 1915, c. 11, s. 2) reads as follows:—

56. In every civil action in the District Court where the amount in
;ANK controversy is over fifty dollars an appeal shall lie:

(o) In the case of an interlocutory order, judgment or decision, to a 
judge of the Supreme Court of Saskatchewan in Chambers;

1UF (6) In the case of a final order, judgment or decision, to the Supreme
;he- Court en bam.

Without this statutory provision, no appeal would lie from any 
i.j.it. order or decision of the District Court, and this section docs not 

give the right to appeal if the amount in controversy is $50 or 
under. If, therefore, an interpleader proceeding is merely a pro­
ceeding in the original action, it follows, I think, that no appeal will 
lie unless the amount in controversy in the original action is over

Is an interpleader a proceeding in the original action?
In Hamhjn v. Betteley, 6 Q.I3.D. 03, we have the statement of 

.Sclhorne, L.C., that it is. In that action, the question was whether 
or not the issue should have been tried without a jury. In giving 
the judgment of the Court of Appeal, at p. (Mi, the Lord Chancellor 
said :—

O. XXXVI., r. 3, relûtes to quite a different thing, its words plainly 
referring to an action properly so called, and not including interpleader, 
which is not an action either in the strict or in any conventional sense. S. 100 
defines an action as “a civil proceeding commenced by writ, or in such other 
manner as may be prescribed by Rules of Court.” I find no Rule of Court 
prescribing the commencement of interpleader proceedings in any other 
manner. < )n the contrary, interpleader is treated by O.l. r. 2, as a proceeding 
in an action, and not as an action itself.

On the other hand, in James v. Ricknell, 20 Q.B.D. 164, the 
opposite view prevailed. There, the question was whether or not a 
solicitor, who had recovered judgment for a client under an ordin­
ary retainer, had authority, without special instructions, to engage 
in proceedings in interpleader. It was held t hat he had not. Wills, 
,)., in his judgment, at p. 166, says:—

Proceedings in interpleader are substantially a second action, and nothing 
but very strong authority would induce me to hold that the plaintiff as a 
solicitor had any right to embark in them without express instructions from 
his client . . . The fact that proceedings in interpleader are a second 
litigation is not disposed of by suggesting that for some technical purpose 
they arc regarded as part of the original action. Names are nothing. Inter­
pleader at the instance of the sheriff is not a natural consequence of a judg­
ment in favour of the plaintiff in an action. It is another proceeding, and 
it rests with the plaintiff to say whether he will or will not become a party 
to the new issue.

i

'*
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And the judgment of Grantham, J., is as follows:
I am of the same opinion. If the precise point has not been already willed 

I think we may very safely declare the law to be that under an ordinary 
retainer a solicitor is not entitled to engage in proceeding» in interpleader 
without consulting his client and receiving s|Micial instructions. The only 
authority which the industry of counsel has discovered to the contrary is the 
dictum of I>ord Selborne in llundyn v. Betteley, 6Q.B.D. (id, to the effect that 
interpleader is “not an action, but a proceeding in an action.” This dictum, 
however, refers not to the present question, but to the forms of procedure 
under the Interpleader Acts.

In Hals’. Laws of England, vol. 1, at p. 4, Ixith the alx>ve cases 
are referred to, and the author there states the law as follows:

An interpleader issue ordered in an action is technically a “proceeding” 
in that action, and not itself an “action.” It is, however, sufficiently dis­
tinct from the original action to be regarded for many purposes (e.g., a solici­
tor's retainer) as a separate litigation.

In Shupe v. Heller, 10 VY.W.R. 874, my brother Newlands, in 
determining the scale upon which the costs of an interpleader issue 
should be taxed, said:—

The District Courts Act does not confer upon that court any original 
jurisdiction in interpleader actions. Therefore that court's jurisdiction upon 
this subject is limited to the powers conferred upon the court by the Rules 
of Court in actions that are properly before the court.

It therefore follows that interpleader proceedings in the District Court 
must be proceedings in a particular action and the costs of all proceedings in 
that action must 1m* governed by the same scale, unless otherwise provided 
in the rules.

SANK.

8. C.

BankL

Canada

Banque 
d* IltK’HE-

Lamont, J. A.

The language of the District Courts Act and Rules of Court is, 
in my opinion, not without significance. By s. 2, (3) of the Act, 
the expression “action” is declared to have the same meaning as 
it has in the Judicature Act. In the Judicature Act it is defined 
as follows:—

3. “Action” shall include suit and shall mean a civil proceeding com­
menced by writ or in such other manner as is or may be prescribed by this 
Act or by Rules of Court.

R. 1. of the Rules of ( ourt provides t hat : “ Every action, except 
as otherwise provided, shall he commenced by writ of summons on 
form 1 in the appendix.”

Neither the Act nor the Rules of Court have provided for com­
mencing interpleader .proceedings by any other process than a 
notice of motion in the original action. And the forms prescribed 
shew the style of cause to be the same as in the original action, 
with the claimant added.

I am, therefore, of opinion that, while in certain aspects and
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for certain purposes, an interpleader proceeding may be treated as 
though it wore a separate action, yet, generally speaking and for 
the purpose of determining the* question as to a right of appeal, 
an interpleader by a sheriff who has seized goods under an action 
is to lie considered as a proceeding in the original action. It fol­
lows, therefore, that no * lies unless the amount in eont roversy 
in the original action is over $50.

The amount in controversy in this ease is the amount of the 
judgment recovered, exclusive of costs. Hank of N.S. Wales v. 
(hvston, 4 App. ( as. 270.

The answer to Mr. Gordon’s second contention is this: R. 572 
of the Supreme Court Rules, which provides for an api>eal to the 
court en banc from the decision of a court or judge in any inter­
pleader proceeding, is made applicable to the district courts if, 
but only if it is not otherwise provided in the District Courts Act. 
Rules of District Courts, r. 1.

As the District Courts Act has given the right of appeal only 
where the amount in controversy is over $50 the Rules of Court 
cannot give a right of appeal contrary to the statutory provision.

The application should, therefore, be allowed with costs, and 
the appeal dismissed with costs.

Haultain, C.J.S.:—I agree in the result arrived at by my 
brothers Newlands and Lamont. I think, however, that the power 
to grant relief by way of interpleader in any action or proceeding in 
a District Court is given by s. 37 of the District Courts Act (c.53 
R.S.S.). The Rules of ( ourt only provide the procedure by which 
this relief can be sought and obtained.

Elwood, J.A.:—I concur in the result.
Newlands, J.A.:—In Shupe v. Hdler, 10 W.W.R. 874, I held 

that the jurisdiction of the District Court in interpleader “is 
limited to the powers conferred U]xm the court by the Rules of 
Court in actions that are properly lx»fore the court. It therefore 
follows that interpleader proceedings in the District Court must be 
proceedings in a particular action.”

8.50 of the District Courts Act gives an appeal from the District 
Court from every judgment, order or decision where the amount 
in controversy is over $50.

The amount in controversy in this action lx*ing under $50, there 
is no appeal from the decision of the judge in this case unless r. 572

9



40 D.L.R.] Dominion Law Reports.

applies. This rule gives an appeal in all interpleader proceedings, 
and was applied to the District Court by the District Court Rules, 
r. 1, which provides:—

Unless otherwise provided in the District Courts Act the rules of the 
Supreme Court shall apply multili* mutandin to the practice and procedure in 
the district courts.

As it is otherwise provided in the District Courts Act that an 
apjieal slmll only lie where the amount in controversy in the action 
is over $50, 1 do not think that this rule confers any additional 
right of appeal in interpleader proceedings.

S. 54 (3) of the Supreme Court Act, which provides that the 
judges of the Supreme ( ourt shall have power to make rules for the 
District Court, including rules “relating to appeals to and from Dis­
trict Courts,” does not, in my opinion, confer upon that court 
powers to allow appeals in cases not provided for in the District 
Courts Act, hut only to make rules providing the procedure in 
cases whore an appeal is given by that Act.

I am, therefore, of the opinion that, the decision in this case 
being the decision of a judge in a case where the amount in con­
troversy was under .$50, there is no appeal.

Appeal dismissed.

INMAN v. WESTERN CLUB.

Hritixh Columbia Court of A mteal, Macdonald, C.J.A., and (lallilu r, McPhillips 
and Eberlf’, JJ.A. April 2, 1918.

Mortgage (§ VI—90)—Social club—Mortgagee—Foreclosure—War 
Relief Act.

A mortgagee of the real property of a club incorporated under the 
Benevolent Society's Act is not affected in his proceedings to realize 
his security by foreclosure, by the provisions of the War Relief Act 
(B.C.) as amended in 1917. the land being held for the use of the cor­
porate body.

Appeal by the plaintiff from an order of Murphy, J., refusing 
leave to proceed in an action for personal judgment and for 
foreclosure against a club incorporated under the Benevolent 
Society’s Act. Reversed.

A. II. MacNeill, K.(\, for appellant; C. M. O'Brian, for res­
pondent .

Macdonald, C.J.A.:—The neat point in this case is whether 
the mortgagee of the real property of a club, incorporated under 
the provisions of the Benevolent Society’s Act, is affected, in

SASK.

8. C.

Bank

d’HoCHE-
LAOA.

New land», J A.

B. C.

C. A.

Statement.

Macdonald,
C.J.A.
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B.C. his proceedings to realize his security by foreclosure, by the pro­
C. A. visions of the War Relief Act (6 Geo. V. 1916,c.74(B.C.))as amend­

Inman ed in 1917 (7 & 8 Geo. V. c. 7 4, s. 9), by reason of the fact that several

Western
of the club’s memters had joined His Majesty’s forces. S. 8 of 
the Benevolent Society’s Act provides that the members of a

Macdonald,
CJ.A.

society incorporated under this Act may, in the name of the 
society
acquire and take by purchase, bonus, devise or otherwise, and hold for the 
use of the members of the society, or any branch society, and according to the 
by-laws, rules and regulations thereof, all kinds of personal and also real 
property in this province.

The property in question here is held by the society under the 
power conferred by the language quoted. It is contended, on 
Itehalf of the club, that property vested in the society “for the use 
of the members” is property vested in the trustee for the members 
jointly and severally, and that applying the language of the said 
amendment to the War Relief Act to this situation, the mortgagor 
cannot proceed with the action. The Act prohibits or stays 
proceedings to enforce a lien or encumbrance “(</) against any 
trustee of such person.” Had the statute used the words for the 
use of the society, instead of for the use of the members, I am 
(piite satisfied that the club’s contention would not even be argu­
able. Unlike societies registered in England under the Friendly 
►Societies’ Act, 59 & fit) Viet., the club is a true, not a quasi 
eomorate body. Its members lx*ar the same relationship to the 
corporate body in general as do the members of a company in­
corporated under the Companies Act, and it is settled law that 
the shareholders of the latter have no pro|x*rty in the legal sense 
in the assets of the company: Re (leurge Newman d* Co., [1895]
1 Ch.674; Watson v. Spratley (1854), 10 Ex. 222. Did the legis­
lature mean then by the words “for the use of the members” 
to give the members a particular right of prcqierty in the real and 
Ix»rsonal estate of the club? Reading the whole Act (Benevolent 
Society's Act) with special attention to s. 4 (6) and s. 13, I cannot 
give any other interpretation to it than that the expression “for 
the use of its meml>ers” means nothing more nor less t hail “ for t he 
use of the corporate laxly ”—the members collectively constituting 
the legal entity.

But for s. 13 of the War Relief Act as amended as aforesaid 
the decision of this appeal would be of far-reaching importance.
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That amendment gives power to the Judges of the Supreme Court 
to grant relief from the intolerable delays which sometimes.ensue 
fn mi advantage I wing taken of an Act crudely drawn ando]>cn to 
conflict ing const ructions. This amendment opens the way to a wise 
and just disposition of the many rights affected by the Act. It 
ftcrmits a reasonable application of the provisions of the Act 
while doing full justice to those* who are really deserving of its 
protection.

1 would allow the appcul.
(i allihkh, J .A. The sole quest ion here is : Are t he defendants 

entitled to the lienefit of the War Relief Act. c. 74 of 1917, B.(\ 
statutes? The claim is made under s. 2 (</) of the Act.

The defendants are a body corporate incorporated under the 
Benevolent Society's Act, being c. 13 of R.S.B.C. 1897, and are 
the registered owners of certain real estate with the building 
thereon which is used as the club premises.

The transfer was direct to the company. The company 
mortgaged to the plaintiff, and the mortgage money and interest 
being in arrears, action was brought for a personal judgment and 
for foreclosure. Application was then made for leave to proceed, 
and defendants claimed the benefit of the War Relief Act. Mur­
phy, J., refused the application and from his order this appeal 

zis taken.
Several members of the club are on active service overseas. 

The first point is: Is the club a trustee of the property for its 
members?

In Watêon v. Spratley (1854), 10 Ex. 222, at 244, Parke, B., 
says, in shaking of companies incorporated under the Companies 
Act (Imp.):—“In all such cases the individual shareholders are 
quite distinct from the corporation. They are entitled to no 
direct interest in the land. No part of the realty is held in trust 
for them . . ,” Martin, B., ami Alderson, B., although they 
differ from Parke, B., on another phase of the case do not do so 
on this.

The words relied upon in s. 8 of our Benevolent Society’s 
Act are:—

The members of any society incor|>oruted under this Aet may in tin 
name of the society . . . acquire and take by purchase . . . ant
hold for the use of the members of the society . . . real property.

B. C.
<\ A

Wkktehn

Macdonald.
CJA.

Galliher, J.A.
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B. ('. If it were not for this provision there could not, I think, be any
C. A. question that the society being a legal entity its assets are its

Western
< i i B.

property and not the property of its members.
I)o the words “hold for the use of the members of the society” 

alter that position and create the society a trustee of the proj)erty
Galliher, J.A. for its memlfers?

In my opinion, the ownership of the proj>orty is vested in the 
society. No individual member has any ownership or right to 
ownership in the property. The society holds it as owners and 
the trusteeship that is inqxised by the Act is that when owned it 
shall l>e held for the use of the mendiera for the time Ixdng, or they 
are further empowered by the Act to sell or dis]x>se of it or ex­
change mortgage or lease and with the proceeds acquire other 
lands, etc.

I do not think the word “trustee” in the War Relief Act 
should l>e extended so as to cover a case where* the member on 
active service has no property interest in the land but merely an 
interest to have it retained as a club to which he can resort for 
social purjxjses.

1 would allow the appeal.
McPiiiiiipn. j.a. McPhillips, J.A.:—1 agree with the Chief Justice that the

Ebert*, J.A.
api>eal should lx* allowed.

Kbkhts, J.A.:—I would allow appeal. Appeal alloived

ONT. TESSIER v. CITY OF OTTAWA.

8. C. Ontario Su/ireme Court Appellate Division, Maclaren, J.A., Lennox, J., 
Ferguson, J.A., and Hose,./. December 7, 1917.

NEta.KiKNCE ($IIC—95)—City corporation—Work on road—Expiry of 
i n BNSB l.i \mi.l i \.

A city corporation is not liable for negligence in the performance of 
work after the expiry of a license it has given therefor.

Statement. Appeal by plaintiff from the judgment of a County Court 
Judge, dismissing an action to recover damages for personal 
injury sustained by the conductor of a street-car, by coming 
against an obstruction in a highway upon w hich the street-car 
was running, as he w as attempting to pass along the foot-board 
of the car. The obstruction was said to have been placed in the 
highway by the defendants Neate and Wentzloff, in the course of 
doing some work upon the lüghwfcy, by the authority of the de­
fendants the Corporation of the City of Ottawa.
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Taylor McVeity, for appellant; F. B. Proctor, for defend­
ants, the City of Ottawa.

[The appeal as against the corporation was dismissed by the 
Court.]

G. F. Henderson, K.C., and A. C. Fleming, for individual de­
fendants, respondents.

Lennox, J.:—This is a very simple case. Mr Henderson 
intervened when the argument of the appeal was resumed 
on the second day, and took the ground that a part of the 
evidence only was shewn by the Judge's notes, and there 
should lie a new trial. This was not the proper time to raise this 
question; but, when this is said, the paramount question still is: 
is the record of the trial in sufficient detail to enable us to know 
and appreciate what was deposed to and put in evidence, and 
are we in a position upon the record as it is to do justice between 
the parties? 1 have read the Judge's notes of the evidence of these 
witnesses, and I have carefully read his reasons for judgment, 
which were written when all that took place at the trial, and its 
effect, as it appeared to the learned Judge, must Lave been fresh 
and clear in his mind. He finds for the defendants. 1 have read 
all the other evidence, and I do not propose to disturb or question 
his findings or conclusions of fact. I think it is only necessary 
to review and consider his conclusions of law; and, this being so, 
there is no need to direct, and there would be no propriety in 
directing, a new trial.

The main facts are not numerous or complicated. The de­
fendants Neate and Wentzloff, desiring to construct a drain from 
their premises north of Creighton street to connect with the 
city sewer in that street, in the city of Ottawa, obtained a con­
ditional permit from the defendant corporation, under the pro­
visions of by-law 3865, on the 9th February, 1916.

They did not, however, go on with the work, and the permit, 
which was limited to 30 days, expired about the 11th or 12th 
March.

In June of 1916, evidently about the 13th or 14th, these de­
fendants, without again obtaining the sanction of the corporation 
by renewal of the permit, new permit, or otherwise, commenced 
to open up the ditch, and, working intermittently, the work

ONT.

8. C. 
Tkssier

Ottawa.

IxHinox, J.
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dragged on from day to day until the 21st June. I say “dragged 
on” because, although the whole work of digging, piping, cement­
ing, and refilling was to cost $19, at the end of a w eek not more than 
half, if a half, of the work had been performed, and the w'ork 
was again at a standstill. There is a double track of railway on 
Creighton street. These defendants had erected a barrier con­
structed of trestles and two-inch plank, laid on the fiat, over or 
around their open drain and extending to within 2 or 2^ feet 
of the most northerly rail of the railway tracks. It was 3^ 
feet high. The trestles were picked up by these defendants 
on their premises; the planks wrere not fastened. There was 
no precaution taken to keep them in place, and it is suggested 
by the cross-examination, and it is quite possible, that they were 
moved closer to the track by school-children. There was nothing 
to prevent it; and, if it was so, the intervention of a third 
party, in the way suggested, and upon the facts of this case, 
would not relieve the defendants from liability for the condition 
of the structure at the time of the accident: Rigby v. Hewitt 
(1850;, 5 Ex. 240; Hill v. New River Co. (1868), 9 B. & S. 303; 
Clark v. Chambers (1878), 3 Q.B.D. 327. They wrere liable to be 
moved, and, if they were moved, it was “a natural and direct 
outcome of the neglect to fasten them for which these” defen­
dants are responsible : Harrison v. Great Northern R.W. Co. 
(1864), 3 H. & C. 231; Collins v. Middle Level Commissioners 
(1869;, L.R. 4 C.P. 279; Paterson v. Blackburn Corporation (1892), 
9 Times L.R. 55 (C.A.); and Illidge v. Goodwin (1831), 5C.& 
P. 190.

The plaintiff is a street-car conductor in the service of the 
Ottawa Electric Railway Company, and on the 21st June was 
upon an open car running westerly along Creighton street.

Acting in the discharge of his duty as a conductor, and while 
attempting to pass along the foot-board of the car from the rear 
to the front, the plaintiff came in contact writh one of the planks 
forming part of the barrier referred to, and was seriously injured. 
He knew of the existence of this erection, but had momentarily 
forgotten it.

Assuming, or advised, that the corporation, as well as the 
individual defendants, were liable, he brings action against 
both.
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The defendant corporation in their statement of defence denied <>XT‘ 
that they had jxTmitted or authorised the obstruction complained S. C. 
of, and there is no evidence that they did. Tessier

The permit was of no force or effect at the date in question; ^
and, although one of their officers, Sherwood, assumed to supervise Ottawa. 

the work in a way, it is not shewn that he had any instructions to i^Tj. 
do so, and his acts do not bind the corporation; and, although he 
was doubtless very proiferly called as witness as to what he saw, 
his doings have no legal l>earing whatever upon the issues to be 
determined in this action; and his opinion as to negligence or the 
absence of negligence and the same may be said as to other 
witnesses- should not have been taken, or, if taken, acted upon.
He had no authority; and his seeing the work, without objection, 
caimot properly l>e spoken of as what we understand by the 
term “an inspection.”

It follows that Neate and Wentzloff were wrongfully upon the 
highway, and their ditch and barrier were unauthorised. They 
had no legal right to make excavations or erect barriers or ob­
structions of any kind. Their conduct, if it were necessary to 
pursue the inquiry, involves more than a mere question of negli­
gence, it amounts to what is known as “malfeasance,” and in 
such cases there is actionable liability without proof of negligence, 
and generally the wrong-doer or trespasser is liable for all the 
consequences: Clark v. Chambers, 3 Q.B.D. 327.

As stated by my brother Maclaren at the conclusion of the 
argument,! think the cause of action against the corporation is 
not made out.

As to the other defendants, I am, with deference, of opinion 
that a cause of action is clearly established. There were no men 
at work on the day of the accident, and this was not by any means 
the first idle day. On the tardy and dilly-dally method in which 
the work was executed, however, I need not dwell; for, although, 
but for the delay, the plaintiff would probably not have been 
injured, yet it may be that this is not a determining factor.
But it is not to lie overbooked that, even if these defendants had 
obtained a permit, what they arc shewn to have done could not 
be regarded as done in compliance with the city by-law.

I have referred to the haphazard supports and unfastened 
planks. But, aside from this, it does not appear that fencing
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of any kind, with the menace it necessarily involves, was the 
method of protection during the busy traffic hours, contemplated 
by the city council. One day was sufficient in which to do all 
the work in the vicinity of the track, and one man with a flag 
would nut occasion an extravagant exjienditure.

Condition (!) of the i>erniit authorised by the by-law reads: 
“The trench shall lie dug at the location and to the dimensions 
directed by the City Lngineer, and shall be kept well fenced and 
lighted daily from sun-set to sun-rise.”

It was shewn that these defendants fenced it in when La Prés 
abandoned the work; that it was fenced on the day of the accident, 
when the men were again not at work; and, the trial Judge having 
found that the occasion spoken of by Coté was after the happening 
of the accident, a finding dependent upon the credibility of the 
witnesses which 1 am not at liberty to question, there is no evi­
dence, and there was no suggestion, that these defendants main­
tained a barrier or obstruction of any kind in the day-time when 
the work was being regularly carried on, or that, it was necessary 
or proper to have it there in the day-time if the men were at w ork; 
and, if 1 invoke the evidence of what 1 see about me in centres of 
population, it is not the method usually adopted where public 
convenience and the exigencies of traffic have to be taken into 
account. I am not of course at liberty to infer that the Municipal 
Council of the Capital City of Canada, particularly when pre­
sided over by a gentleman so notably definite and exact in ex­
pressing himself as counsel for the plaintiff is, failed to express 
just what it intended to provide for.

That the barrier in question was negligently and improperly 
constructed and maintained, and that at the time of the accident 
it was in a condition and position calculated to occasion injery 
to persons employed as the plaintiff was on the day in question, 
is, 1 think, on the evidence of the defendants and their own wit­
nesses, lieyond reasonable doubt. It is a case of res ipsa 
loquitur. Take their estimates of the distance from the rail as 
correct (ajthough there is no certainty about it), take it just as 
they think it was—2 feet or 2^ feet from the rail, I care 
not which—allow for the overhang of the car, the extension 
of the foot-board, and the projecting wall or “fence” of the car 
that had to be rounded to get from the rear to the front of the car,
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and the most that can be argued for the defendants is, that a 
conductor of moderate dimensions, who never forgets, who is always 
on the alert, and always on the look-out, glues his arms to his 
sides, and never sways from the perpendicular, might scrape 
through without injury. I think it is quite possible, but 1 do 
not think it enough it does not shewa “ sufficient margin of safe­
ty,” to adopt* an expression frequently used.

The result is:—
1. That, accepting the evidence of the defendants and their 

witnesses as to facts, but not their opinions or “arguments" as 
to what occasioned the injury—statements which are quoted and 
apparently adopted by the trial .Judge—1 am of opinion that neg­
ligence was established against these defendants.

2. That the defendants were wrongfully upon the highway 
and unlawfully obstructed it by the structures complained of, 
and, whether negligent or not, are liable for the injury, unless it 
was caused by the plaintiff’s negligence.

3. That in either case the onus of proving the plaintiff’s 
negligence, and that this was the cause of the injury, was upon 
the defendants: Morrow v. Canadian Pacific RAW Co. (1894), 
21 A.R. 149.

There remains the question of contributory negligence; and, 
although it was upon this, wholly or mainly, that the learned 
Judge based the dismissal of the action, it requires no lengthy 
discussion.

The finding turns upon the “possibility” of passing in safety, 
the doubt as to whether he fooked or not, and the evidence of 
Samuel Kennedy to the effect that the plaintiff “swung out 
carelessly.” “Carelessly” docs not mean anything, and par­
ticularly is it meaningless or worse in the mouth of this witness.

Mr. Henderson saw the force of this, and suggested that 
l>ossibly that was not exactly what he said. 1 am satisfied that 
upon a point so important the Judge was careful and exact. He 
took note even of matters comparatively unimportant.

To be exact the note of this evidence, so far as material, is:—
“I saw the car approaching, but paid no great attention to it. 

I saw the conductor take hold of the handle and swing himself 
clear out carelessly. I heard a shout and saw the conductor 
take a step to the car and swing on.”

2—to D.L.R.
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This was the man with an injured hand and broken ribs; and, 
if the motorman and the plaintiff told the truth, the car had to be 
backed to the place of the accident. “Swing” appears to l>e a 
favourite word. However, continuing he says: “Car did not 
drive back; he picked up his hat and went off”—carelessly, I 
presume. “I saw the conductor, but was careless, for I should 
have gone to see about his hurt.” Here we have “careless” 
again; evidently another favourite word. “I did not see the 
accident happen.” Why? He was there before and after and saw 
everything else. 1 would not be disposed to believe this witness, 
contradicted as lie was by two witnesses upon a point which was 
not essential to the case, and in the teeth of every probability, 
but the Judge who hears the witness is in a better position to 
weigh credibility than an appellate Judge can be: he believed 
him, and I will not take the responsibility of saying that he was 
wrong. It proves nothing. The conductor must grasp the handle, 
and he is necessarily some inches from it in getting round. How 
far out he was from the post was not asked, and we are not told. 
All that is said is, that he was clear of it. He had to lie clear of 
it and by some inches, as I have said. He had narrow shoulders 
indeed, if they did not measure 18 inches or more. Add the 
overhang of the car, and the projection of the post, and the 24 or 
30 inches is taken up, and more than taken up, without one inch 
for extra swing. It is of no consequence whether the conductor 
responded to the call of the passenger as one free from care or 
burdened with the weight of it. He was rightfully on the car and 
acting in discharge of his duty to his employers, who held the 
right of way. With respect, I am of opinion that there is no 
evidence of negligence, much less of negligence occasioning the 
accident, to lie charged against the plaintiff. Conjecture is not 
enough: Montreal Hailing Mills Co. v. Corcoran (1890), 20 8.C.R. 
595; nor inadvertence: Denny v. Montreal Telegraph Co. (1878), 
42 U.C.R. 577; nor intoxication: Ridley v. Lamb (1803), 10 
U.C.R. 354; “nor that it would have been quite possible to pass 
it (the obstruction) in safety:” Rowan v. Toronto R.W. Co. 
(1899), 29 8.C.R. 717. Nor is knowledge /xr sc—Cordon v. 
City of Belleville (1887), 15 O.R. 20—or forgetfulness—Scriver 
v. Lowe, 32 O.R. 290—contributory negligence.

The learned Judge assessed the plaintiff’s damages at $175.
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! The individual defendants may be thankful that something more 
| serious did not occur. If the car had not been running at about 
| half its ordinary sjieed, a fatality might have resulted. The 
I servant of the corporation assumed to act, and, from the lapse 
£ of time, the municipal council must be assumed to have been aware 
% of what was going on. The plaintiff had no means of knowing 
I the actual state of affairs until the trial. The practice, however, 
'Î is, that the Court will not interfere with the judgment as to costs 

if the judgment in other respects is affirmed. When the plaintiff 
' appealed, he knew all the facts.

The defendants the Corporation of the City of Ottawa are 
entitled to the costs of appeal, and must have costs in the Court 

$ below, as well, if demanded.
The judgment entered should lx* set aside, and for it there 

; should be substituted a judgment dismissing the action as against 
I the defendants the corporation, with costs; and for the plaintiff 
I against the other defendants for 8175, with costs here and 
I below.

Maclaren and Ferguson, JJ.A., agreed with Lennox, J.

Rose, J. (dissenting):—The apical against the judgment in 
I favour of the defendants the Corporation of the City of Ottawa 
I was dismissed at the hearing, but the question of costs was 
| reserved. The trial Judge gave the city corporation the costs 
6 of the trial, and I do not know of any principle upon which we can 
f interfere with his order, nor do 1 know of any reason why the 
1 city corporation should not have the costs of the appeal.

The only matter, then, to læ considered is the case* against the 
I defendants the contractors, Ncatc and Wcntzloff. There is no 

evidence that the barrier with which the plaintiff came in con­
tact had been moved from the position in which it was set up 
by the servants of these defendants, and these defendants must 
accept responsibility for its lxung where it was. The questions 
therefore are: first, whether, as between themselves and the 
plaintiff, the contractors were guilty of any wrong-doing in so 
placing the barrier; and, second, if the first question is answered 
in favour of the plaintiff, whether the casualty resulted from the 
defendants’ wrong-doing, or whether the plaintiff’s negligence
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was a contributory cause. The trial Judge has answered both 
questions in favour of the defendants, finding that they were not 
guilty of any wrong-doing, and that the plaintiff brought the 
injury upon himself by his own negligence. In the circumstances 
of the case, the two findings mean virtually the same thing: the 
foundation of the first being a finding of fact that the barrier 
placed as it was was not a source of danger to a tram-car conductor 
occupying the position which he might be expected to occupy on 
his car; and the second being a holding that the plaintiff might 
have passed safely “unless he extended his body lieyond the 
running-board, an entirely unnecessary and negligent act.”

If the trial Judge correctly descril>es the plaintiff’s conduct, 
the defendants had a right to assume that the plaintiff would not 
be where he was at the moment of the accident; and so, in having 
the barrier where it was at that moment, they did not fail in any 
duty that they owed to him: Grand Trunk R.W. Co. v. liirkctt, 
35 9.C.R. 290. This, I think, is the logical effect to l>e given to 
the learned Judge's statement, but practically it makes no differ­
ence whether the statement is so treated or is regarded as a 
finding of contributory negligence; in whichever way it is treated, 
the appellant must displace it or the appeal fails.

The evidence adduced by the plaintiff makes, if believed, a 
fairly clear case. There was a trench crossing the roadway at 
right angles. On each side of this was a hurdle. On the hurdles 
was a plank parallel with the tramway. The plaintiff’s case was 
that the plank was nearer to the rails than was the lower part of 
the hurdle; that it was higher than the steps on the side of the 
open car, and projected some two or three inches over the lower 
one of those steps; that the plaintiff had seen the obstruction 
previously, but had not had occasion to l>c on the side-step— 
“running-board”—when passing it, and had not observed how 
close it was to the car; that on the occasion in question a passenger 
in the front part of the car beckoned to him, and that he started 
forward in answer to the summons, and was in the act of stepping 
from the rear-platform to the running-board when he came into 
collision with the plank, which he had not noticed, and the 
proximity of which was not present to his mind at the moment; 
that he was not leaning out over the side of the car at the time.

As I have said, if this evidence is accepted the case is a plain
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one in favour of the plaintiff. What the trial Judge had to decide 
was, whether, in view of all the evidence, it ought to he accepted; 
and the problem presented to us is, whether his refusal to accept 
it ought to he reversed.

Unfortunately, in addition to the usual difficulty in which an 
appellate CouH finds itself by reason of not having seen the 
witnesses, there is the further difficulty that we have no full 
report of the evidence adduced by the defendants. The short­
hand notes of the evidence given on liehalf of the plaintiff were 
preserved and extended, but the notes of all that occurred after 
the close of the plaintiff’s case were lost, and we have only such 
memoranda as the trial Judge made. Counsel for the defendants 
the contractors stated to us that it was only on the evening 
preceding the argument that he became aware that the case had 
been certified in this incomplete condition, and he asserted that 
a i>erusal of the complete record of what was sworn to would 
convince the Court that the evidence supported the judgment. 
Illustrating his statement, he said that a witness, whom the 
Judge notes as saying that the plaintiff acted “carelessly,” 
really described the plaintiff’s action, and that the expression 
“carelessly” is the Judge’s memorandum of the result of the 
evidence. The defendants’ solicitors are not responsible for this 
incomplete state of the record. They had ordered a copy of the 
notes in the usual way, Dut no copy had been furnished them, 
and they did not know and would not know that a mere memo­
randum of what their witnesses had said was being certified to this 
Court. I think, therefore, that, if we came to the conclusion 
that the evidence as reported would not support the judgment, 
we ought not to enter judgment in favour of the plaintiff, but 
ought to direct a new trial upon proper terms. However, in my 
opinion, the judgment can l>e supported upon a fair reading of 
the material that is before the Court.

As the trial Judge points out, no one furnished to the Court 
any very accurate information as to the measurements. We 
are told the distance of the hurdle from the rails, but we arc not 
told the width of the car, and we cannot check the plaintiff’s 
statement as to the proximity of the hurdles to the edge of the 
running-board, except by what we have of the statements of the 
witnesses whom I am about to mention.
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There were five witnesses called for the defence. The first of 
them is the one already mentioned, who says that “he saw the 
conductor take hold of the handle and swing himself out care­
lessly.” The second says: “It is not possible for a man to be 
struck in ribs if he holds handle-bar; if he was swinging out he 
could." The third: “I heard Tessier say where he stood. It 
was not possible for planks to hit him in that ]>osition, and unless 
he swung out it would not happen.” The fourth says: “ If Tessier 
had one foot on floor of car and other on step and not swung out, 
the trestle could not strike him—he might lie struck if he swung 
out—otherwise not possible for plank to strike him.” The 
fifth: “Tessier could not be hit in way he says.”

These are very bald statements, but if they mean, as probably 
they do, that the plaintiff was not acting as a reasonably careful 
conductor would, but was unnecessarily and carelessly putting 
himself in a position of danger, and if the Judge, hearing not only 
the statements quoted, but also whatever explanation the wit­
nesses gave and what they said upon cross-examination, was satis­
fied that the charge against the plaintiff was established, he was 
right in holding that the case made by the plaintiff's witnesses 
was displaced. He says that he “cannot find that (the plaintiff) 
was knocked off the car by the guard or any part of it, if he was 
in the position he described in any of his statements;” and also, 
as already mentioned, that the plaintiff would not have lteen in­
jured “unless lie extended his body beyond the running-board, 
an entirely unnecessary and negligent act.”

It would not Ik* fair to assume that counsel of Mr. Henderson's 
cxj>erionee argued, or that the learned trial Judge held, 
that the conductor of an open car must at his peril maintain 
a rigidly upright position when moving along the “running- 
board ” of his car, and can have no cause of action if, in going from 
one end of the car to the other and swaying outward no more than 
is usual and reasonable, he comes in contact with an obstruction. 
Mr. Henderson liefore us repudiated any such contention; 
and, as I have said, I do not think it would lie fair to assume that 
the trial Judge meant to give effect to anything so absurd. I 
cannot find in the long reasons for judgment anything that 
satisfies me that the learned Judge misdirected himself as to the 
law; and, as there was certainly some evidence on which he
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might find that the accident did not occur in the way in which 
the plaintiff said it occurred, and some evidence that the plaintiff 
was unnecessarily and unreasonably leaning out over the side 
of the car, and as we must assume that this last-mentioned evi­
dence was elaborated and that the witnesses were cross-examined 
upon it, I do not see how, without knowing more then we do know 
about what was actually sworn to, we can take it upon ourselves 
to say that the Judge was wrong in the conclusion that he reached; 
and, unless we are satisfied upon that score, we certainly cannot 
direct judgment to be entered in favour of the plaintiff.

I would dismiss the appeal.
[In the result, the appeal of the plaintiff against the city corporation was 

dismissed with costs, and the appeal of the plaintiff against the other defend­
ants was (Rose, J., dissenting) allowed with costs, and judgment directed to 
be entered for the plaintiff against those defendants with costs.)

STOKES v. LEAVENS.
Manitoba Court of A p/teal, Perdue. Cameron a ml Fullerton, JJ.A.

April 18. 191 ft.
Ills HAND AND WIFE (§111 A—141 )—ALIENATION OF WIFK’h AFFECTIONS— 

Dkskhtion W ut Relief Act as defence.
The War Relief Act i Man.) 5 (Jeo. V. c. ss, refera only to matters

arising out of contract ; its benefits cannot he claimed in actions for tort.

Appeal by defendant from a judgment of Metcalfe, J., refusing 
a stay of proceedings in an action for damages for alienation of 
affections. Affirmed.

F. M. Burbidge, for appellant ; \Y. II. Trueman, for respondent.
Perdue, J.A.:—This is an action in which damages are claimed 

by the plaintiff from the defendant for the alleged alienation of the 
plaintiff’s wife’s affections by the defendant and for causing her, 
as it is alleged, to desert her husband and children and to go and 
live with defendant. The defendant claims the benefit of the 
War Relief Act, ô (leo. V. c. 88. Accordingly, he made an applica­
tion to the Referee in Chambers to stay proceedings in the action 
under s. 2 of the Act. The application was dismissed and, on 
appeal to Metcalfe, J., the dismissal was affirmed. The defendant 
now appeals to t his court.

The question raised on the application turns on the meaning 
of the words in s. 2, “it shall not be lawful to bring any action or 
take any proceeding . . . against a person who is ... a
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resident of Manitolui . . . and lias enlisted ... as a 
volunteer . . . for the enforcement of payment by any such
person of his debts, liabilities and obligations existing or future." 
The question is, are these words wide enough to include a pure 
action of tort like the present? The cause of action in this case 
is not a "debt." Neither can it be included in the term "obliga­
tion” which refers to something in the nature of a contract, such 
as a covenant, bond or agreement. It would therefore, if at all, 
have to ho included in the meaning of the word "liability." The 
statute speaks of an action or proceeding for the "enforcement of 
payment" of a liability. This implies that there is an existing 
liability, payment of which may be demanded and enforced. But 
in a pure action of tort like this there is no liabilit y to pay on the 
part of the defendant, until a verdict has been found and the 
damages have been assessed. I think the Act refers only to 
matters arising out of contract. If the intention of the Legis­
lature was to stay proceedings in actions of tort, it would have 
expressed that intention in clear words. Set1 McIntyre v. (Hibson, 
17 Man. L.R.423.

I agree with the decision of Hunter, C.J., in Nikon v. Balder- 
non, [1917J 3 W.W.R. 148, which is a direct authority in support 
of the plaintiff’s contention.

The appeal should be dismissed with costs.
Cameron, J.A.:—This action is brought by the plaintiff 

against the defendant to recover damages for the alienation of his 
wife’s affections. The defendant applied to the referee for a 
stay of proceedings on the ground that he was entitled to the 
protection of "An Act for the Protection of Volunteers serving 
in the Forces raised by the (iovernment of Canada in aid of His 
Majesty and other persons," being c. 88, 5 (leo. V. The referee 
refused the order and his decision was confirmed by Metcalfe, J., 
on appeal. The order made dismissing that appeal is now before 
us on appeal.

The preamble to the Act says that it is desirable that an Act 
shall be passed for the protection and relief of all such persons 
(volunteers or reservists) and their families from proceedings for 
the enforcement of payment by all such persons of debts, liabilities 
and obligations existing or future, however arising . . . dur­
ing the continuance of the war.
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Sec. 2 of the Act provides [see judgment of Fullerton, J.A.J
It is quite clear to me that the actions and proceedings referred 

to in that section are restricted to those arising out of contract. 
Il was sought on the argument to make the word “liabilities” 
include liabilities for torts; but the whole tenor of the section is 
against such an extension of meaning. Moreover, the expression 
“for the enforcement of payment by any such person of his lia­
bilities” seems to me to exclude from the term “liabilities” 
claimed for damages arising in tort which cannot lie fixed and 
determined until they have been reduced to judgment. I agree 
with tin occision in Xelsoa v. Balderrov , [1917] 3 W.W.R. 418, 
where it was held by Hunter, (\J., that an action for libel was 
not within the terms of a similar British Columbia statute. The 
object of the statute was to prevent enlisted men from being 
harassed for money demands arising out of contracts they may 
have made; it disclosed no intention of shielding them from the 
consequences of any tortious acts.

In my opinion the appeal must lie dismissed.
Fi llekton, J.A. (dissenting):- The sole question involved in 

thisappealis the construction of s. 2 of the War Relief Act. c. 88 
of the statutes of Manitoba for the year 1915.

The action is in tort and the defendant contends that s. 2 
s and prevents the action being proceeded with.

S. 2 provides as follows:—
2. During the continuance of the said war and for one year thereafter it 

shall not be lawful for any |iereon or corjioration to bring any action or take 
any proceeding, either in any of the civil courts of this province or outside of 
such courts, against a person who is. or has been at any time since the first 
day of August, 1914, a resident of Manitoba and has either enlisted and been 
mobilised as a volunteer in the forces raised by the (iovernment of Canada 
m aid of His Majesty in said war or has left Canaria to join the army of His 
Majesty or of any of his Allies in the said war as a volunteer or reservist, or 
against the wife or any dependent member of the family of any such jierson, 
for the enforcement of payment by any such |K-rson of his debts, liabilities 
and obligations existing or future, or for the enforcement of any lien, encum­
brance or other security, whether created before or after the coming into 
force of this Act, or for the recovery of possession of any goods and chattels 
or lands and tenements now in his |H»ssession or in the possession of his wife 
or any dependent member of his family, and, if any such action or proceeding 
is now pending against any such |M*rson, the same shall be stayed until the 
expiration of one year after the termination of the said war.

The recital to the Act states that “it is desirable to pass this 
Act for the protection and relief of all such persons and their
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families from proceedings for the enforcement of payment by all 
such persons of debts, liabilities and obligations, existing or future, 
however arising, . . . .”

S. 13 of the Manitoba Interpretation Act (R.8.M. 1913, c. 105) 
provides that :—

. . . every Act and every provision or enactment thereof shall be deemed 
remedial, whether its immediate purport be to direct the doing of anything 
which the legislature deems to be for the public good, or to prevent or punish 
the doing of anything which it deems contrary to the public good, and shall 
accordingly receive such fair, huge and liberal construction and interpretation 
as will best insure the attainment of the object of the Act and of such pro­
vision or enactment, according to its true intent, meaning and spirit.

The words of the Act appear to me wide enough to include an 
action of tort.

I would allow the appeal and stay the action.
A ppeal dismissed.

____
GEARHART v. KRAATZ.

Saskatchewan Supreme Court. Appellate Division, Uaultain, C.J.S.. Xenia mis, 
Lamont and Elirood, JJ.A. March 27, 1918.

Contracts ($ VC—402)—False representation—Repudiation—Time—
I )KT FIJI ORATION WHILE RETAINED.

Where there hits been a false representation entitling a purchaser to 
repudiate a contract, the repudiation need not be immediate, and natural 
deterioration of the article while it is retained will not disentitle to { 
rescission.

(See annotation 21 Ü.L.K. 329.1

Appeal by defendant from the trial judgment in an action on 
promissory notes, for the purchase price of mules.

B. //. Squires, for appellant ; C. M. Johnston, for respondent. 
The judgment of the Court was delivered by 
Lamont, J.A.:—The plaintiff sues on two lien notes, or agree­

ments, given to him by the defendant for the purchase price of ! 
two span of mules sold by the plaintiff to the defendant on April, j 
1916.

The defence is that the lien notes were given as the purchase 
price of two mules which were represented by the plaintiff to be 
aged 12 and 13 years respectively; that this representation was 
entirely false; that the defendant knew absolutely nothing about 
mules, and was unable to judge their ages from their appearance: | 
that the mules were so old that they were useless, and that, upon 
discovering that they were not as represented, the defendant 
returned them to the plaintiff, and he now asks that the agree- \
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ment l>e declared rescinded and the notes returned to him; that 
the plaintiff represented the mules as l>eing of the ages of 12 and 
13 years respectively is not disputed. With his own hand he 
wrote on the lien notes the following words: “Given for one sorrel 
and one brown mule age 12 and 13 years.” The veterinary sur­
geon who gave evidence at the trial placed the ages of the mules 
at la1 tween 30 and 50 years, and tin- trial judge found as a fact that 
they were very much older than represented.

In his testimony at the trial, referring to his entering the ages 
on the lien notes, the plaintiff was asked:

tj. Aim! you put down there 12 years? A. Yen. tj. And he (the defend­
ant) nuked you if that wan correct, and you said? A. Yen.

That the defendant was relying on the «‘presentations made 
by the plaintiff as to the age of the mules is shown not only by the 
testimony of the defendant, hut by the testimony of the plaintiff 
himself.

The defendant's evidence is as follows: “He showed me the 
mules and I said: ‘How old are they?’ ami he said ‘They are 11 
and 12 years old.’ 1 said: ‘How do you know?' ‘Well,’ he says, 
‘the man over here, Mike Stack, raised them.* . . . We 
talked for a while, alnmt an hour, and during this conversation he 
slid he met Mike Stack when he first came into the country, met 
him on the road, and he said he asked Mike box old the mules 
were, and he said Mike told him they were 3 and 4 years old. 
He (plaintiff) said: ‘I jumped off the wagon and I seen they had 
the coltish mouth . . . and 1 knew then they won' 3 and 4, 
and I was rather surprised.’”

In his evidence the plaintiff said: "I knew the mules that he 
(Mike Stack) had brought into the country—at least that I had 
seen—were young mules, and it was on the strength of that that 
1 sold them.” He was asked:

tj. Did you not know that he was deluding on the age you told him? 
A. 1 expect he wus depending on it.

After buying the mules, the defendant started to take them 
home, but, after he had gone sex oral miles he found the mules 
were plaving out, so he telephoned back to the plaintiff and 
xvamed him to take them back. The plaintiff admits this, and 
said that he told the defendant to take the animals for 2, 3 or 4 
weeks, and if they were not all right lie would take them back. 
The defendant fourni the mules unable to do much work. They
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were not eating projjerly, andalfout July 1 he sent fora veterinary 
to come and fix their teeth. When the veterinary surgeon looked 
at their mouths he told the defendant that what they required 
was a new set of teeth entirely; that in one of the mules the molars 
were practically worn away, and, in the other, that only about 
one-fourth of the chewing surface was in fair shape. The teeth 
were so far gone that they could not chew their food, and nothing 
could læ done for them. Shortly after the visit of the veterinary, 
the defendant informed the plaintiff that the mules were twice the 
age he had represented them to l>e, and demanded that he make 
good his representation. The plaintiff did nothing, and the 
defendant notified him again by registered letter. This having no 
effect, he returned the mules to the plaintiff on October 2nd. A 
short time afterwards they died.

The"'content ion on behalf of the plaintiff was, that he simply 
passed on to the defendant the information he had received con­
cerning the age of the mules from Mike Stack. In his judgment, 
the learned trial judge held that the representations as to age was 
more in the nature of an expression of opinion, on which the 
defendant could use his own judgment, than a statement of fact 
which would entitle him to rescission.

In my opinion, this view cannot be upheld. The plaintiff 
entered the ages of the mules on the lien notes as of 12 and 13 
respectively. He was then asked by the defendant if that was 
their correct age, and he replied in the affirmative. This, to my 
mind, makes the representation much more than a mere expression 
of opinion. It is a statement of fact, to the correctness of which 
the plaintiff pledged his word, and he did it, knowing that the 
defendant was relying on his statement. The representation was 
most material, and was entirely false, and by reason of it the 
defendant was induced to enter into the contract.

In 20 Hals. 737, the law is stated in the following words:— 
1745. Where the representee has been i ml need by misrepresentation, 

whether fraudulent or innocent, to enter into a contract or transaction with 
the representor, which, unless and until rescinded, would be binding on the 
parties, such contract or transaction is voidable at the option of the representee. 
This means that the representee, on discovery of the truth, has a right to elect 
whether he will affirm or disaffirm the contract or transaction, and, if he 
adopts the latter course, is entitled to give notice to the representor of re­
pudiation, and demand from him a complete restoration of the sfo/u* quo.



40 D.L.R.] Dominion Law Reports. 29

To the defendant’s counterclaim for rescission the plaintiff did 
not set up any affirmative plea, hut contented himself with merely 
denying that any representation had been made, and that the 
defendant had repudiated the contract and returned the animals.

On the argument before us it was contended that he had elected 
to affirm the contract after becoming definitely aware of the mis­
representation, and that his election was shown by the fact that 
he had retained the mules for a period—in all—of six months, 
and that he had worked them. Even had the plaintiff pleaded 
election to affirm on the part of the defendant, the evidence, in 
my opinion, would not have supported f

Merely retaining the property after becoming aware of the 
misrepresentation is not alone sufficient to deprive the defendant 
of his right to rescind.

In Consolidated Investments, Ltd. v. Acres, 32 D.L.R. 579, at 
580, Walsh, J., states the result of the authorities in the following 
words:—
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Apart from that, as a matter of law, the defendant was not bound to 
disaffirm the contraet immediately upon the discovery of these misrepresen­
tations. That gave him the right to either affirm or disaffirm it. Until 
he decided to avoid it it remained binding, but he had a right to keep his 
election open so long us he did nothing in the meantime to affirm the contract, 
subject to this, that delay in disaffirming might be treated as some evidence, 
and a long delay as conclusive evidence, of his election to affirm; and further, 
that if the position of the parties had been affected by the delay or the right 
of an innocent party luul arisen during the delay, his right of rescission could 
not be exercised.

Nor can an inference be drawn that by using the mules the 
defendant intended to affirm the contract after he became aware 
of the misrepresentation, because there is no evidence whatever 
that Itetween the time the veterinary surgeon informed him as to 
the true age of the mules and the time he complained to the 
plaintiff the mules had done any work, even if working them would 
justify the drawing of such inference.

It was also contended that there could not now Ik* rescission 
because complete restitution had not been made, as one of the 
mules when returned was in very poor condition.

The rule is that where the representee has lost or destroyed 
the subject matter of the contract, or so dealt with it as to produce 
an entire alteration in its physical, commercial or legal character, 
quality or substance, as distinct from mere depreciation, decay or

29
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»ASK. deterioration in the ordianry course of events, the representee is 
S. C. not entitled to his rescission. 20 Hals. 750-51.

Gearhart The evidence satisfies me that the poor condition in which the
animals were when returned was due to old age, and the fact that 
they were unable to properly eat or digest their food. In 1015, 
while the plaintiff still owned the mules, one of the witnesses, 
Frank Schrodi, worked this team for the plaintiff, and he testified 
that at that time they were unable to eat properly and he told the 
plaintiff they were playing out.

Assuming, therefore, the representation was not fraudulent, it 
was material ; it was false and induced the contract, and t he defend­
ant is entitled to have it rescinded.

The appeal, in my opinion, should be allowed with costs; the 
judgment of the court below set aside, and judgment entered for 
the defendant, with costs.

The notes should lie delivered up to lie cancelled.

Kraatz.

A ppeal allowed.

PARISH OF ST. PROSPER v. RODRIGUE.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J.. and Davies, Idington’

/ 1.. IT i. .i il A 11 .1 / / \ 1 4 I O ( 7Duff and Anglin, JJ. Soi'etnber 13, 1917.
Municipal corporations (§ II C—113)—Sunday observance — Res­

taurants Powers up Dominion Parliament—Ultra vires.
A by-liiw of » municipal corporation forbidding the opening of res­

taurants and the sale therein of any merchandise on Sundays is ultra 
vires, as it deals with the observance of Sunday or the Lord’s Day, a 
matter within the legislative |K>wers of the Dominion Parliament which 
has been dealt with.

|Rodrigue v. Parish of St. Prosper, 37 D.L.R. 321, affirmed.)

Statement. Appeal from the judgment of the Court of King's Bench,
appeal side, 37 D.L.R. 321, 20 Que. K.B. 390, reversing the judg­
ment of Belleau, J., in the Superior Court for the district of Beauce, 
51 Que. S.C. 109. Affirmed.

The respondent is a restaurant-keeper, doing business in 
the municipality appellant, and took an action to set aside 
a by-law passed by the appellant, by which were prohibited the 
opening of the restaurants on Sunday, anti the sale therein of 
any merchandise. The principal grounds invoked by the respond­
ent were that such by-law was regulating the Sunday observance 
which was a matter of federal jurisdiction only, and ultra rires 
of the powers of municipalities. The trial judge dismissed the
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action, and held that the by-law was only in relation with public 
peace, good order and good morals, and was within the police 
power of the corporation appellant. But this judgment was 
reversed and the by-law quashed by the majority of .the Court of 
King's Bench, which found that they had to follow the ruling in 
Ouimet v. Bazin, 3 D.L.R. 593, 40 Can. S.C.IL 502.

The questions in issue on the present appeal are stated in the 
judgments now reported.

Louis Morin, K.C., for appellant.
Belcourt, K.C., for respondent.
Fitzpatrick, C.J.:—I am of opinion that this appeal should, 

on the merits, l>e dismissed with costs for the reasons given by 
Anglin, J., on tin* question of jurisdiction, I am bound by the 
judgment of the majority in Shawinigan Hydro-Electric Co. v. 
Shamnigan Water and Power Co., 43 Can. S.C.R. 050. The 
motion should be dismissed without costs, having been heard 
on the merits.

Davies, J.:—In this case a motion has lieen made to quash 
the appeal for want of jurisdiction, but as there was some question 
raised as to the constitutionality of the provincial law, under 
which the by-law in question was said to have been passed, the 
motion was allowed to stand over, and the argument on the 
merits took place.

1 have no doubt that the appeal should l>e dismissed. The 
by-law in question is a prohibitive one, and deals with the obser­
vance of Sunday or the Lord's Day. That is a subject matter 
which it has been determined is within the legislative powers of 
the Dominion Parliament. That parliament has already dealt 
with the subject matter and the Privy Council has decided in 
favour of the validity of the Act.

In the case of Ouimet v. Bazin, 3 D.L.R. 593, 46Can. S.C.R. 
502, at 504,1 stated my view as to the construction of this federal 
Act, namely, that while it enacted prohibitive legislation 
for the whole of Canada, it also delegated to the several provincial 
legislatures the power to declare that any act or thing prohibited 
by the Dominion Act might be exempted from the operation of 
the Act, and permitted to be done by provincial legislation 
either existing at the time the federal Act came into force or 
subsequently enacted.

CAN.
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Parish or 
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Rodrigue.

Statement.

Fitepatriek.C.J.
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Idington, J.

The question raised in this case was not as to the validity 
of any such permissive legislation, for none such was invoked, 
but as to the validity of a by-law forbidding the opening of res­
taurants anti the sale therein of any merchandise on Sundays.

Such a by-law is a direct dealing with Sunday observance, 
and therefore ultra vires. Provincial legislation attempting to 
authorize it would itself be ultra vires.

I concur, therefore, in dismissing the appeal.
Idington, J.:—This appeal involves only the question of the 

validity of a by-law of the appellant.
The judgment from which appeal is taken rests upon the 

view that there is a constitutional question raised within the 
meaning of s. 4(i (o), of the Supreme Court Act.

Unless there is such a question involved in the appeal, we 
have no right to hear it for we have no jurisdiction to review 
the work of the Court of King's Bench relative to the validity of 
municipal by-laws, unless incidentally something else is in con­
troversy In-twecn the litigant parties to an appeal.

So far as the constitutional question, if any, involved in this 
appeal is concerned, the decision in the case of Ouimet v. Bazin, 
3 D.L.R. 593, 40 Can. S.C.R. 502, as I understand it, is conclusive 
against the appeal.

In that case I thought, and still think, it was possible to reduce 
all that was involved therein to the single question of the power 
to prohibit a theatre from carrying on its business on a Sunday, 
for which offence the appellant had been condemned.

This court held it was not possible to maintain the distinction 
between a single item of the numerous prohibitions in the Act 
there in question giving rise to the issue involved in that case, 
and the general scope of the Act upon which the prosecution 
therein was founded.

Be that as it may, I cannot read the several opinions which 
led to the decision without feeling that it was founded in truth 
upon the common notion of a peculiar sanctity found in the 
religious obligations to observe the day as one devoted to religious 
observances, which leads to viewing its desecration with such 
abhorrence as to constitute that something criminal in its nature 
and hence legislation relative thereto as criminal legislation.

If we analyze the history of legislation, designed to secure

5
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the observance of what is commonly called the Lord's Day 
and the judicial decisions thereupon, which ostensibly founded 8. C. 
the opinions I refer to as leading to the decision in Ouimet v. pARl^or 
Bazin, supra, it is hard to escape the conclusion that it is impossible St pK,WMe* 
in face of the general conception 1 have tried to express, to frame Rodriuce. 

the most moderate attempt at legislation relative to what men idiü.1. 
may l>e prohibited from doing on that day without l>eing met by 
the objection that it is of the class falling within what has been 
thus judicially declared criminal legislation.

If we could imagine the Legislature of Queltec taking up each 
item at a time of what was prohibited in the Act in question in 
said case, and thus by half a dozen or more Acts covering the 
same ground as that Act, could such Acts, or any of them, now 
lie upheld in face of such a decision? I think not. In my own 
judgment in that case I tried an analogous experiment. My 
attempt was fruitless. 1 must now observe the law as laid down 
therein.

It seems idle now to say that in the case of City of Montreal v.
Beauvais, 42 Can. 8.C.R. 211, we upheld similar legislation relative 
to prohibiting certain work or business on weekdays within *|H»ei- 
fieil hours. No one questions that power when duly exercised 
as to weekdays.

There is no reason for denying it in relation to Sunday, except 
the distinction judicially made between that and other days.

Hence, so far as the judgment appealed from rests upon 
Ouimet v. Bazin, 3 D.L.R. 593, 4b ('an. S.CML 502, it seems well 
founded, and leaves no escape from dismissing the appeal.

If, as suggested in course of the1 argument, the by-law is not 
within the scope of the Municipal Act, no harm has lx»en done.

But upon that I express no opinion. We have no jurisdiction 
to deal with it from that point of view.

In any way I can look at the appeal it should Ik* dismissed 
with costs.

The motion to quash failed, because effect could not properly 
lx* given to it without hearing the api>eal, and hence should be 
dismissed, but 1 think without costs under the very peculiar 
circumstances which seemed to invite it lest the court might 
complain of its not having been made.

3—40 D.L.R.
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Duff, J.:—I am of the opinion that this appeal * 1 Ik1
K. (’. dismissed with costs.

Parish or Anglin, J.:—The appellant, a municipal corporation, seeks 
St. Prosper ^e reversal of the judgment of the Court of King's Bench of the 
Rodrious. Province of Queliec, which quashed one of its by-laws, whereby 

Ang,toi j the oiH-ning of restaurants and the sale therein of any merchandise 
on Sundays is forbidden, on the ground that this by-law deals 
with Sunday observance, and is, therefore, beyond the jurisdiction 
of a municipal council.

If the purpose and purview of the by-law are what they have 
been held to be (as I think correctly) by the Court of King's 
Bench, its invalidity as an invasion of the domain of criminal 
law, assigned exclusively to the Dominion Parliament, is not 
open to question in this court. Ouimet v. Bazin, supra. No 
provision of the Quebec statutes warranting the enactment of any 
such by-law has l>een referred to, and it is in conflict with the spirit, 
if not with the letter, of s. 4466 of the R.S.Q. 1909.

On the other hand, if this l>e not the true character and object 
of the by-law—if it lx‘ merely a local police regulation passed 
for the maintenance of peace, order and good government in the 
Parish of St. Prosper—nobody would dream of questioning the 
validity of the provisions of the Quebec Municipal Code empower­
ing the municipality to enact it. The proper construction of 
the impugned by-law does not “involve the question of the validity 
of an Act of the Parliament of Canada or of the legislature,” 
Supreme Court Act, s. 40 (a). On no other ground can the appeal 
be brought within any of the several clauses (a), (6) or (c) of 
s. 40 of the Supreme Court Act, and, as held in the Bell Telephone 
Co. v. City of Quebec, 20 ('an. S.C.R. 230, accepted as binding 
by the majority of this Court in the recent case of Shawinigan 
Hydro-Elec. Co. v. Shawinigan Water ct* Power Co., 43 Can. S.C.R. 
650, the judgment in an action brought to set aside a municipal 
by-law is not appealable to this Court under the special provision 
of s. 39 (c), which is excepted by s. 47 from the operation of s. 
46. In other words, the right of appeal in such an action must 
depend upon the general jurisdiction of the court conferred by s. 
36, which is subject, in appeals from the Province of Quebec, to 
the limitation imposed by s. 46. It therefore docs not exist 
where the case does not fall within one or other of the negatively 
permissive clauses of the latter section.

1



40 D.L.R.] Dominion Law Reports. 35

Hither the impeached by-law is an enactment dealing with CAN'
Sunday observance and, as such, has rightly been held ultra vires— S. C.
and there is no suggestion that any provincial legislation pur- Parish or 
ports to sanction it if that be its character—or it is merely a St Prosper 
local police regulation, and, as such, its enactment would Ik? Rodrigue. 
warranted by provincial legislation of unquestioned validity. In AnsuTr 
neither aspect of the case is it within s. 40 (a) of the Supreme 
Court Act, and we are, in my opinion, without jurisdiction to 
entertain the appeal.

1 understand, however, that the majority of the court is of the 
opinion that the appeal should be dismissed on the merits. If 
the court has jurisdiction, I would concur in that result.

Although the respondent moved to quash, he did so only after 
the costs of printing had been incurred, and a few days before 
the appeal was due for hearing upon the merits. Moreover, he 
failed to make it apparent, upon the presentation of his motion, 
that the appeal did not involve a question of the validity of an 
Act of the provincial legislature, and, without disposing of the 
motion, the court accordingly directed that the appeal should be 
heard on the merits. Under these circumstances, while now 
satisfied that the motion to quash should succeed, I do not dissent 
from the order refusing costs of it. Appeal dismissed.

MESSENGER v. MILLER. N. S.
Norn Scotia Supreme Court. Harris, C.J., and Longley, Dr y ml ale and e r

Chisholm, JJ. March 27, 1918.

Damages (§ III—222)—Closing up ditch—Water overflowing onto 
neighbour's land—Injury.

One who by artificial means causes water to be collected on his land 
and discharged onto his neighbour's land thereby causing damage is 
liable for the damage caused.

Appeal from the judgment of Ritchie, E.J., in favour of plain- Statement- 
tiff in an action for collecting water on defendant’s land and causing 
it to lie discharged upon plaintiff's land, thereby causing damage.
Damages were assessed in plaintiff’s favour at the sum of .$350.

V. J. Paton, K.C., for appellant ; IV. E. Pascoe, K.C., and A. L.
Davison, for respondent.

Harris, C.J.:—The defendant owned a large tract of land at Harru.c.j. 
Middleton, Annapolis County, out of which he sold a small lot
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to a Mrs. Page who built a house on it which has since been trans­
ferred to the plaintiff, and he has occupied it for several years past.

Many years ago there had been a ditch put through defendant’s 
lands, apparently to drain water from the railway line.

This railway ditch started a long distance north of the lot now 
owned by the plaintiff, and after running in a southerly direction 
for some distance was then deflected in a southeasterly direction. 
Alunit 1908, the defendant, for some reason, cut off the latter part 
of this railway ditch and continued the original ditch in a straight 
line to the road which runs in front of what is now the plaintiff’s 
property. This ditch passed within a few feet of the plaintiff’s 
eastern side line. ()n the north side of, and immediately adjoining 
the plaintiff’» property, there was a swamp or low place which 
extended easterly to a ]M>int very near the ditch referred to. When 
the defendant cut off the part of the railway ditch referred to a 
dam was placed in this ditch which prevented any water flowing 
down it, and thereafter the water followed the new ditch in a 
southerly direction toward the road, and some of the water passed 
out from this ditch through a culvert into the road ditch.

After some years, the defendant filled up the portion of this 
ditch through his proiu-rty between the road and the swamp.

The plaintiff’s contention is that the water coming down the 
open ditch from the direction of the railway, on meeting the part 
of the ditch filled in, was turned into the swamp; that the level of 
the water in the swam]) was thereby raised and flowed over his lawn 
and injured it as well as the foundations of the buildings on his lot.

The trial judge, after a very lengthy trial, found that the plain­
tiff’s contention was correct and he awarded the plaintiff $350 
damages, and the defendant has appealed. Counsel for the de­
fendant strongly urged that on account of the configuration of the 
land it was impossible for any greater quantity of water to get into 
the swamp after the ditch was filled in than lx»fore. I am, however, 
absolutely unable to agree with this, and I think the evidence is 
overwhelmingly in favour of the plaintiff's contention. It is, 1 
think, certainly proved that after the straight ditch was dug much 
water flowed down it which formerly flowed in a different direction, 
and the evidence shews that, after the lower part of the ditch was 
filled in, the water flowing down the ditch was deflected into the 
swamp to a greater degree than liefore and the level of the water
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was raised until it flowed in increased quantities over the plain­
tiff's lawn.

There is, 1 think, no doubt al»out the law applicable to the ease. 
It is clear that a person cannot, by artificial means, gather water 
upon his property and throw it upon his neighbour’s land, and this 
is so whether the grade of the neighbour’s land is higher or lower 
than his.

As Cotton, L.J., said in Hurdtnan v. North Eastern 11. Co., 
3C.P.D. 108, at 173 :—

If anyone by artificial erection on his own land causes water, ex en though 
arising from natural rainfall only, to pass into his neiglilHuir's land, and thus 
substantially to interfere with his enjoyment, he will be liable to an action 
at the suit of him who is so injured.

I agree with the findings of the trial judge and think they are 
amply supported by the evidence. I have had some difficulty 
about the amount of the damages, but it is a case in which exactness 
cannot be attained and 1 am not prepared to say that the estimate 
of the damage made by the trial judge after a very long inquiry 
into the facts is not more nearly correct than any estimate I can 
make after the most careful reading of the evidence.

1 would dismiss the apftcal with costs.
Longley, J.î—I have to concur in the judgment of the Chief 

Justice in this case, and I see nothing in the facts which warrants 
any other conclusion. The action has assumed large dimensions, 
and could have l>een avoided by the expenditure of from $10 to 
$20 by either party. 1 had thought that the verdict should Ik* re­
duced as 1 do not see any such sum as $350 has actually lieen 
incurred in loss by the plaintiff. Rut, as my brother judges do not 
concur in this view, it is sufficient for me to have stated it.

Chisholm, J.:—I concur with the Chief Justice.
Appeal dismissed.

REX v. MACKAY.
Alberta Supreme Court, Appellite Division, Harvey, C.J., Stuart, Heck and 

Hyndman, JJ. April 6, 1918.
Thial ($ V C—290)—Conviction under Criminal Code—Sufficiency— 

Quashino by appellate court.
A conviction under see. 355 C.C. will 1m* quashed where the evidence 

docs not shew that the iiereon who receives the money is a person who 
stands in the relation of an agent to the person to whom he is to pay 
or account, but shews that lie is a )>ersun who by virtue of some contract 
under which there are mutual obligations is und«*r an obligation arising 
out of the contract to pay or account.

N. S.
s. c.
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Case stated by the trial judge on a conviction for theft 
under sec. 355 for receiving money on terms requiring an 
accounting and not accounting for or paying over the amount 
received or any part thereof. Conviction quashed.

//. //. Parler, K.C., for Crown; (J. E. Winkler, for accused.
H arvey, C.J. (dissenting) :—1 find myself unable to agree with 

the conclusions of any of my brother judges. In the main I 
agree with the views expressed by my brother Stuart except in the 
conclusion that there was no evidence from which a fraudulent 
intent on the part of the accused can la* inferred. He never 
repudiated his liability to pay Sullivan a i>art of the moneys 
received. Whether he could have lx*cn held civilly liable apjx'ars 
to me to l>e lw*side the point. The arrangement between them is 
admitted by both to lie that each of the parties was entitled to a 
part of the moneys and the evidence for the defence is that the 
share to which Sullivan was entitled was paid over to him. The 
trial judge decided that this was not the fact. That, perhaps, if 
not prolmbly, meant that accused was setting up a dishonest 
defence and committing deliberate perjury to support it. That 
coupled with the facts stated by the witness Sullivan that accused 
admitted his further liability and agreed to pay it. and as to ac­
cused’s conduct afterwards, as mentioned in the reasons of my 
brother Reck, if true, in my opinion, are quite sufficient to justify 
an inference that he knowingly neglected to pay over toSullivm 
moneys which lielonged to him. and as he had no excuse or justi­
fication for it, such neglect would apjx*nr to lx* fraudulent.

Stuart, J.:—It seems to me that the gist of this cast* lies in the 
proper answer to the questions: When the accused received the 
money from the government, was it all his own property in the 
legal sense, with a mere contractual liability in debt on his part 
to pay Sullivan so much money, or, on the other hand, was the 
money, when received by the accused, the joint property of him 
and Sullivan to the knowledge of the accused?

If the evidence was such that no reasonable inference could 
be made that the relationship lx*tween the parties was anything 
else than that which would be expressed by an affirmative answer 
to the first quest ion then, no doubt, there was no evidence upon 
which the accused could lx* properly convicted. If, on the other 
hand, there was evidence to sustain an affirmative answer to the
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second question, then there was evidence sufficient to sustain the 
convict ion.

Now, there are two ways of seeking the projier answer to 
the above questions: First, one may endeavour to look upon the 
money received from the government by the accused as repre­
senting in another form the ties for which it was paid and thus 
proceed to enquire into the question of the legal property in or 
ownership of the ties. ()ne may say t hat there is nothing to shew 
that Sullivan ever tiecame in any sense the owner of the ties in the 
sense of having an actual propert> in or legal title to them and 
that, therefore, the money, when paid by the government to 
Mackay for them, must lie taken to have l>een Mackay's own 
money.

On the other hand, one may disregard altogether 1 he question 
of the ownership of the ties and look solely to the tern s of the 
bargain between Mackay and Sullivan. One max say that 
wherever the legal title in the ties may have been at different 
times or at different stages of the negotiations or dealings that 
question is really immaterial: and that if the substantial effect 
of the bargain was, that when Mackay received the money from 
the government, it was to his knowledge the joint money of 
hin self and Sullixan then he would be liable to account for Sulli­
van’s share of it and not haxing done so but having used it for 
his own purixises of which there xvas no doubt sufficient evidence, 
if believed, he would be guilty under the Code.

Now, I have no doubt whatever that there xvas no sufficient 
evidence to sustain any reasonable inference that Sullixan exer 
became in any sense the legal oxvner of the ties. Kxen assuming 
that there was evidence to shew that there was a bargain made 
by him to buy 5,000 ties from Mackay at 27 cents apiece, as to 
which 1 have very grave doubt indeed, it is clear that there xvere 
no specific ties identified, that there were more ties than that 
number belonging to the accused at Chip Lake and that, until 
certain specific ties xvere appropriated to the contract, the prop­
erty in them never passed away from the accused. The property 
passed immediately from Mackay to the government upon the 
appropriation. There was no single instant of time during xvhich 
the property can lie said to have lieen in Sullixan liecause the 
appropriation xvas made for the purposes of delivery tothegovem-
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went at the same moment, that it was made, if we can conceive 
it as having ever been ideally made, for delivery to Sullivan. 
1 think it is clear from the evidence, and that it is impossible to 
make any other reasonable inference, that the title to the ties 
passed directly from the accused to the government. 1, therefore, 
also think that were it not for the special effect of the bargain 
between the accused and Sullivan the.money paid by the govern­
ment to the accused ought clearly to be considered as having come 
into t he hands of 1 he accused as his own money in exchange for the 
property in the ties.

But, from the other point of view, there is much more to be said. 
If there was evidence from which the trial judge could reason­
ably infer that the bargain between the accused and Sullivan was 
that the money when received by the accused from the government 
should in reality be the joint property of the two of them, I can 
see no reason why the accused should not be considered as having 
brought himself within the terms of the section of the Code under 
which the charge was laid.

Now, I think it is no doubt the case that the parties, not being 
lawyers, were not thinking the matter out as carefully as I am 
now attempting to do. There were undoubtedly no specific 
technical terms used by them and it is, 1 think, the case that there 
was not sufficient evidence to shew that they had really and 
consciously agreed to a joint legal ownership of the fund. But 
was there not evidence from which the judge could reasonably 
infer that what the parties substantially agreed to was that Sulli­
van should be paid by Mackav 18 cents a tie, whether as profit 
or commission or whatever one likes to call it, and that this 
payment, even if strictly a debt only, should be made out of the 
particular fund received by the accused from the government, in 
other words, that that fund was to be especially charged with the 
payment of the money coming to Sullivan?

If this were a civil case 1 think 1 should be inclined to say at 
once that there was enough evidence to justify such an inference 
or at any rate to justify a declaration that in equity the fund 
ought to be so charged which is of course a very different thing. 
But this is a criminal case. The Crown must adduce evidence 
to shew that the accused was “fraudulent1* and in order to do 
that I think the evidence must be such as to shew that the accused
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was consciously, i.e., knowingly, agreeing that the actual money he 
was to receive from the government was to he charged with
the payment of \\ hat he was to pay to Sullivan.

The distinction between a mere contractual obligation to pay 
to Sullivan 18 cents per tie and to pay it at once as soon as he got 
money from the government, and, on the other hand, a contract 
consciously n ade that the money he was to receive was charged 
with the payment of that amount and was, therefore, in a real 
sense, the joint property of himself and Sullivan, is a fine one and, 
perhaps, appreciable more readily by the trained legal mind than 
by the man in the street ; and yet, in order to convict the accused, 
there must be evidence to shew that the accused was conscious 
of and thoroughly appreciated the distinction.

The only traces in the evidence of any express reference in 
wonts to such a subject in the conversations between the parties 
arc to be found in the two following passages: First, Sullivan 
states that he said to the accused: “I will take you down and 
put the deal through right through you and all that you have 
got to do with me is to give me the difference between 27 cents 
and 45 cents ax you yd it” There is no evidence as to any verbal 
response by the accused to this remark, but Sullivan said that they 
at once went to see the government agent. I confess that it 
would be with some difficulty that I would conclude that this was 
sufficient to sustain an inference that the accused consciously 
appreciated the distinction referred to.

Secondly, there is Sullivan’s account of the subsequent inter­
view' at Chip Lake. He stated tl at Mackay “said he was sorry 
he had’nt paid me but he had used the money to buy some ties 
or timber up the line but he would come to town with me and give 
me my money.”

Is there really anything more to be reasonably inferred from 
this than that Mackay was giving a reason why he could not, 
at the moment, pay Sullivan what was coming to him, that is, 
that he meant anything more than that, of course, he could have 
paid him if he had not used the money he got from the govern­
ment for another purpose?

These are the difficulties which have appealed to me in regard 
to the matter. Take the case of a man with a farm for sale. 
He is willing to sell at 830 an acre. A real estate agent knows of
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a man who is willing to pay $32 an acre for it. So he goes to the 
owner and asks him what he wants for his farm and is told “$30 
an acre.” The real estate agent says, “All right, 1 will take it at 
that—hut does it really make any difference to you what I get 
for the farm if 1 re-sell it?” And the owner answers “Not a hit.” 
Then the agent says, “Well I know a man who is willing to pay 
$32 an acre for it. Let’s go down and see him. You can sell to him 
and get the money and all you have to do is to pay me the differ­
ence of $2 an acre an you get it.” Then the owner gets the money 
and uses it and simply considers himself indebted to the agent 
for the amount at $2 an acre. Has he been guilty of theft? 
I think not. But if he understood clearly that that portion of the 
selling price represented by $2 an acre was the agent’s money as 
soon as it was received from the purchaser and not his own then 
I think he could properly be said to be guilty of theft.

Now, it will not do to say that Mackay ought to have known, 
if he didn’t, or that he ought to have appreciated the situation, 
if he didn’t. It is not enough for this Tourt or the trial judge 
to say: “ 18 cents per tie of that money was Sullivan’s own money.” 
That is an inference of fact or law or both which the court is 
drawing from the circumstances. We must go further and say 
that Mackay really in fact knew and appreciated this situation 
just as we understand and appreciate it or rather, in this court, 
that there was evidence to sustain the inference that lie did.

Even in the reasons for judgment given by the trial judge, 
the significance of the distinction as to actual knowledge of the 
legal situation on the part of the accused is not considered. 
The judge said:

I have not any doubt in my own mind that the contract between them was 
that Sullivan was to get these ties for 27 cents, that Mackay was to collect 
45 cents from the railway company and he wok to pay over 18 cents to Sullivan.

As 1 have said, 1 do not think there was evidence sufficient to 
sustain the inference that Sullivan ever became a real purchaser 
of t he ties as is stated in t he above extract. But, aside from that, 
there is nothing more than an implication and not a direct statement 
in these words that Mackay really knew and appreciated the fact 
that he was getting from the government money which belonged 
to Sullivan as distinguished from a knowledge of mere indebted­
ness to Sullivan in respect to it. Even one of ourselves, Ilynd-



40 D.L.R.] Dominion Law Reports. 43

man, J., is convinced that there was nothing more than a con­
tractual liability or debt. It seems hard to say that there was 
evidence to sustain the inference that Mackay knew that the 
contrary was the fact.

The whole case was tried as a civil one. In no part of the 
cross-examinations was the distinction 1 make adverted to. The 
Crown never pressed the accused as to his knowledge or apprecia­
tion of the ownership of the money.

After some hesitation 1 have come to the conclusion that there 
w as not sufficient evidence to justify an inference of this know ledge 
on the part of the accused and therefore of his menu rea or fraudu­
lent intent.

I wish to add, however, that I feel unable at present to assent 
to the interpretation of s. 355 of the Code which is suggested 
by Beck, J. I doubt if the word “requiring” refers to a person 
at all. It is the “terms," or conditions of some bargain or con­
tract—not a person—that are said to “require” an accounting.

I think the conviction should be quashed.
Beck, J.: -This is a case stated by Scott, .1.
The defendant was tried liefore him without a jury at Edmon­

ton on January 21), 1918.
The charge was one under s. 355 of the Criminal ( ’ode, for that 

he did between September 0, 1917, and December 1, 1917, having 
theretofore received from the Laeombe & Blindman Valley Rail­
way Co. the sum of $580 on terms requiring him to account for 
or pay the same to Patrick B. Sullivan fraudulently omitted to 
account for or to pay the same or any part thereof to the said 
Sullivan and did thereby steal the same.

The defendant was convicted and sentence suspended ; and the 
judge stated the following question:—“Was there evidence to 
support a conviction for the offence mentioned in the charge and 
did I err in convicting the appellant?”

Sullivan was the private prosecutor.
Sullivan in his evidence says that : Some time in September, 

1917, some one connected with the railway company had asked 
him if he could supply railway ties—about 5,000; for which there 
would be paid 45 cents a tie. Then, hearing that the accused 
had ties, he got the accused to come to the Northern Hotel, 
Edmonton, and was there introduced to the accused by Peter
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Mack ay, the manager of the hotel. (The judge after quoting the 
evidence at length continued.)

It seems to me quite plain that there was no concluded con­
tract liotween Sullivan and the accused for the sale of any specific 
logs; they had not agreed upon and had apparently not discussed 
some of the very essential elements of such a contract; Sullivan 
saw that there was little doubt of Harvey accepting Mack ay’s 
ties and consequently took him to Harvey's office where all the 
particulars were ascertained and the bargain made direct between 
the accused and Harvey; if it had turned out that Harvey was not 
satisfied it is quite unreasonable to suppose that Sullivan would 
have considered himself liound to buy the ties from the accused. 
There was then and there made the only concluded agreement 
between the accused and Sullivan, namely, that the accused was to 
account to Sullivan for the difference between 45 cents a tie and 
27 cents plus the cost of putting them on the cars. Whether the 
effect of this arrangement was to give Sullivan an interest in the 
specific moneys to lie received by the accused or merely to con­
stitute the accused the debtor of Sullivan and so bring the accused 
within the second clause of s. 355 I find it unnecessary to discuss 
by reason of the opinion I have formed of the proper interpré­
tatif in of the first clause; and of course I have omitted reference* 
to the story of the accused, which contradicts that of Sullivan.

In my opinion, the* first clause of s. 355 C.( \ by its terms makes 
it reasonably clear that the person who receives the money, 
valuable security or other thing is a person who stands in the 
relation of agent, in the proper sense of the term, to the jierson to 
whom lie is to pay or aceount; and not merely a person who by 
virtue of some contract lietween the two in which kith are under 
mutual obligations, is under an obligation, arising out of that 
contract, to pay or account. In the latter case, my mind is 
clear, it is quite inappropriate to say of one of the two contractors 
that money or property coining to his hands in pursuance of the 
contract is received by him “on terms requiring” him to account 
or pay and the money or property, is money or property “which 
he was required" to account or pay for.

The use of the word “terms,” the expression “terms requiring," 
and the word “required” indicate to my mind something more ami 
something different from a mere obligation arising out of an or-
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tlinary contract—something involving a superiority in the person 
requiring, and a right to require, that is, to direct,arising not out 
of a contract respecting the particular money or property hut out 
of an already existing legal relationship conferring that superiority.

The section appears in exactly the same form as s. 308 of the 
Criminal Code as originally passed in 1802 and though marginal 
notes are, it is said, not projierly referred to to assist in interpre­
tation, 1 nevertheless call attention to the fact that the marginal 
note to s. 308 is “Theft by agent” and 1 am not at all sure that the 
reason for the rule the Courts in England is applicable
to statutes passed by the Dominion or provincial legislatures as 
government bills.

A confirmation of the view 1 have expressed comes, also, 
from the fact that there are other sections of the Code, e.g.} 
352-3, theft by owners, co-owners, partners, etc., 350-7, theft by 
the holder of a power of attorney for the sale of property, which 
would be quite unnecessary if under section 355 any mere con­
tractual obligation to pay or account was intended to 1m* comprised 
in the words “terms requiring.” And again when we come to s. 
358 providing the punishment for offences under this section, the 
marginal note again is: “Agents and attorneys,” to s. 320 of the 
original Code, which it is to be noted falls under a subsequent 
part of the Code intituled “Punishment of theft and offences 
resembling theft committed by particular person" in respect of 
particular things in particular places;” and such captions as 
these can admittedly be used in aid of construction. Eastern 
Counties, etc., R. Co. v. Marriage (1800), 0 ILL. 32, 11 E.R. 039.

Furthermore, all the cases decided under the section which 
I have been able to find, ten in number, were cases of an agent in 
the proper sense of that word.

There are a variety of cases in which a court exercising equit­
able jurisdiction would lay hold of a fund the creation of a con­
tract iH'tween the parties, c.g., by way of a declaration of lien, 
injunction or receiver and direct an account—and perhaps the 
present is an instance—and 1 cannot believe that it was intended 
to make this large class of cases subjects of criminal prosecutions, 
though involving charges of fraud. In the former Larceny Act, 
C.S.C. (1880), c. 104, there was a s. 85—offences not otherwise 
provided for—which used to be referred to as the omnibus section
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whicli probably would have covered such a case but which, 
being very generally considered to be much too comprehensive, 
finally, ami happily 1 think, disappeared.

In my opinion, therefore, the Crown fails in the present case 
because the evidence fails to establish that the accused stood on 
such relationship to the private prosecutor as agent, or, in other 
words, to use the words of the section, received the moneys in 
question “on terms requiring him” to pay or account to the 
private prosecutor. On this ground I would quash the conviction 
and discharge the defendant.

Hyndman, J.: -The facts are I think sufficiently set out in the 
judgment by Beck, J., with whom 1 agree in the result, but 1 
wish to state briefly how 1 regard the situation as appears to me 
on a consideration of the whole case.

The evidence for the Crown does not establish that there was 
any concluded agreement of sale of the ties to Sullivan by the 
defendant. 1 do not think it ever was the intention of Sullivan 
himself to purchase them, and, in my opinion, the sale was made 
direct by Mackay, of his own logs, to the government. Such 
being the case, then it cannot be said that Sullivan and Mackay 
were partners in the ownership of the goods sold; neither can it 
be said that Mackay was the agent for Sullivan to sell his logs 
and received the money for them for part of which he must 
account as an agent to Sullivan. Sullivan then having no direct 
or indirect ownership in the logs, what is the foundation of his 
claim against the accused?

In my opinion, the situation résolves itself into this:—that Sul­
livan, knowing the government was open to purchase ties, was 
anxious to take advantage of the opportunity to make some profit 
out of it; ascertaining that Mackay had ties he arranged that 
Mackay should sell them to the government through his intro­
duction or intervention and for such services Mackay should pay 
him a commission or remuneration or whatever you like to call it, 
when the money was received by him. This seems to me to 
amount, at most, to a promise or agreement to pay a certain 
amount of money calculated, not as usual on a percentage basis, 
such as 5% or 10'y, but as the difference between (in this case) 
27 cents or 37 cents and 45 cents per tie. It is a claim for services 
rendered or some act or thing done by Sullivan for the benefit
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of the defendant ; in other words, for assisting him to dispose of 
his goods. 1 think one is apt to lieeatne confused lieeause of the 
method adopted by the parties for fixing the amount of commission 
or remuneration. If the terms of the bargain had been a i>er- 
centage,, instead of so much |M*r tie, 1 fail to see how it could l>e 
argued that any part of the money was Sullivan's.

In my opinion, the ease is simply one of contract or agreement 
on the part of Mackay to pay Sullivan an amount of money ascer­
tained in a particular manner under certain circumstances and the 
failure on defendant's part to pay such moneys was a mere breach 
of contract on his part giving rise to a civil claim on the part of 
Sullivan against him, hut not in any sense constituting a re­
lationship Im‘tween them as contemplated by the section of the 
( 'ode in quest ion, i.c., as principal and agent or t rustee in any sense.

His liability at most was to pay Sullivan so much money 
after having sold the ties and received the price thereof from the 
purchasers as an ordinary debt but not necessarily the actual 
money received by him. ('onnotion quashed.

CONSOLIDATED PLATE GLASS Co. v. McKINNON DASH Co.
Ontario Su/treme Court, Middleton, J. December /, 1917.

Damaqkh (§1111*—340)—Breach or contract—Loss or i'rokitk—Mf.a-
HUKK or DAMAGES.

Ontimirily the measure of «lamages for breach of contract is the loss of 
profits that would have twen made if the contract had Ihs*u earriefl out ; 
the part y damaged, must, however, <lo what is practicable to minimise 
the loss.

Action to recover $14,482.50 damages for breach of a contract. 
The defendant company admitted liability, but said that the 
plaintiff company's demand was too large.

The plaintiff company entered jmlgment for the recovery of 
damages upon the breach.

/. F. Hellmuth, K.C., for the defendant company.
Middleton, J.:—The plaintiff is an incorporated com­

pany, dealing in glass. It is not a manufacturer, but what 
is called a “fabricator;” that is to say that it takes glass 
manufactured by others and cuts it to the dimensions required 
for particular purposes and grinds and I levels the edges.

The defendant company carries on business at St. Catharines, 
and, among other things, manufactures parts of automobile 
bodies. At the time of the making of the contract in question,
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in May, 1910, the defendant company thought it had secured an 
order for the manufacture of wind-shields for the Chevrolet 
automobile, but unfortunately it had not then a firm bargain. 
Acting upon this misapprehension of the true situation, it made a 
firm contract with the plaintiff company to purchase 75,000 feet 
of |K)lished plate glass, to Ik* cut to special sizes and shapes, for 
use in the manufacture of these wind-shields. These pieces of 
glass were comparatively narrow strips, approximately 9 inches- 
by 35% inches.

Plate glass is generally manufactured in large sheets, and if 
these* sheets had to be cut up to make these comparatively small 
pieces the price stipulated for would probably not have covered 
the cost of manufacture; but in the cutting down of the original 
large plates for ordinary commercial uses there is accumulated in 
factories and warehouses a quantity of strips of glass of different 
sizes, and the small pieces of plate glass have not the same market 
value per square foot as the large pieces, the value per square foot 
in small pieces lx*ing less than 50 per cent, of the value per square 
foot of the large sheet.

Having secured this order, the plaintiff company went upon 
the American market, where plate glass was scarce and high- 
priced owing to the cessation of manufacture in Belgium by reason 
of the war, but, fortunately for itself, secured a contract 
for the supply of the glass required from the Toledo Plate and 
Window Glass Company, which had a large quantity of small 
glass upon hand and was ready to dispose of it at a comparatively 
low price. The result of this bargain was that, if the contract 
had been carried out by the defendant company, the plaintiff 
company would have secured a net profit of something like 2S 
per cent, upon its outlay, amounting to £11,482.50.

When the defendant company found that it had not secured it> 
contract with the Chevrolet concern, it immediately gave in­
structions to the plaintiff company not to manufacture, and re­
fused to give definite instructions as to the exact dimension- 
required, as called for by the contract. To manufacture the gin- 
called for by the contract would have lx*cn absolutely suicidal; 
it would have had no market value whatever, as it would lie cut 
to the dimensions required by the Chevrolet concern for it> 
immediate purpose ; and would have ln*en unsuitable for an\ 
other purposes and probably unsuitable for the Chevrolet people
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from year 
conducted 
The plainti 
market by > 
but placed t 
insisted up< 
marketed, a 
to market, 1 
ket price w 
defendant < 
arising in t 
this small g 
naturally ui 

In the ei 
the plaintif 
could make 
its contract 
plaintiff coi 
«3,000. T1 
tiff’s deman 
recovery of 
at the sittin 

There is 
the contenti 
Th'' liabilit 
objection is 
claimed as ; 
S3,000, only 
trouble in c 

I think t 
well explain 
and Manuft 
Co. of Loud 
that, where 
is that, as fi 
shall l>e plai 
performed, 1 
for the lost

4—40 d.l



40 D.L.R.] Dominion Law Reports.

them selves, as the exact dimensions of wind-shields used change 
from year to year. Negotiations followed, which I think were 
conducted with absolute good faith on the part of both parties. 
The plaintiff company did not desire to damage its credit in the 
market by seeking relief from the contract with the Toledo people, 
but placed the whole situation before them. The Toledo company 
insisted upon its contract, but suggested that the glass might l>e 
marketed, and every endeavour was made by the defendant company 
tomarket, but these endeavours came to nothing, although the mar­
ket price was advancing. The reason is not far to seek. The 
defendant company failed to realise the large element of profit 
arising in the way that I have indicated, and sought to market 
this small glass at a price which would save it from loss, and was 
naturally unsuccessful.

In the end, and after much delay, all this came to nothing, and 
the plaintiff company had to negotiate the best settlement it 
could make with the Toledo company, and it finally abandoned 
its contract on payment of S3,000 cash. In this action, the 
plaintiff company sues to recover the loss of profit and this 
13,000. The defence admits liability, but alleges that the plain­
tiff's demand is unreasonable. Judgment has been signed for the 
recovery of damages upon the breach—the damages to be assessed 
at the sittings; and the hearing l>efore me was the assessment.

There is no controversy as to the figures that have been given; 
the contention is that there is no right to recover so large a sum. 
The liability for the S3,000 is not seriously disputed, but the 
objection is to what is regarded as the abnormally large sum 
claimed as profits, and I am asked to award, in addition to the 
$3,(MX), only some fair sum to compensate for the loss of time and 
trouble in connection with the transaction.

1 think the case is one falling under the fundamental principle 
well explained by Lord Haldane in British Westinghouse Electric 
and Manufacturing Co. Limited v. I’nderground Electric Hail ways 
Co. of London Limited, [1912] A.C. G73, where he says (p. 689) 
that, where there is a breach of contract, the first broad princip e 
is that, as far as money can do it, the other party to the contract 
shall be placed in as good a situation as if the contract ha l been 
performed, this being accomplished by the award of compen ation 
for the loss naturally flowing from the breach; this principle

4—10 D.L.R.
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being subject to the qualification that the plaintiff has cast upon 
him the duty of taking ail reasonable steps to mitigate the loss 
consequent upon the breach.

This is no new principle, and the law' is stated in substantially 
the same words in the case of Roper v. Johnston (1873), L.R. 8 
C.P. 167, where the earlier cases are fully reviewed, and it is stated 
(pp. 177, 178) that, where there is a repudiation of a contract lie- 
fore it has been carried out, the promisee may, if he chooses, 
treat the notice of intention to repudiate as inoperative, and await 
the time when the contract is to lie executed, ami then hold the 
other party responsible for all the consequences of non-performance. 
In that case, the contract is kept alive for the lienefit of both 
parties, and the repudiating party may if so advised, and not­
withstanding his previous repudiation, perform it, and he may 
take advantage of any supervening circumstances which would 
justify him in declining to complete it. On the other hand, the 
promisee may, if he thinks proper, treat the repudiation of the 
other party as a wrongful putting an end to the contract, ami may 
at once bring an action for the breach; and he is then entitled to 
such damages as would have arisen from non-performance at the 
appointed time, subject to abatement in respect of any circum­
stances which may have afforded him the means of mitigating his 
loss.

These principles were applied to a case practically identical 
with this in some aspects, In re Vic Mill Limited, [1913] 1 Ch. 
183, and, in appeal, ib. 465. There it was held that the loss of 
profits was the measure of damages, but from what is said it is 
plain that if the vendor had gone to expenses in getting ready to 
perform his part of the contract he was Ixmnd to do what wa- 
practicable to minimise the loss, and could recover the amount 
of this loss, so minimised. Here it is unquestionable that the 
arrangement made with the Toledo company minimised the loss; 
for, if the goods had l>een manufactured as called for by the 
contract, they would have been scrap and waste material merely, 
and the loss would have been many times the $3,000 paid for the 
release from the contract.

In all aspects of the case I can find nothing to justify any reduc­
tion from the damages claimed. There will therefore Ik* judgment 
for the sums claimed and costs.
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FUGERE ». THE KING.
Exchequer Court of Canada, Audette, J. June 2, 1917. 

Expropriation (§ 111 C— 140)—Crown ora nt—Reservations—A ha ndox-
MENT—Al) VA NTAOKH—C< >M PENHATION.

In an expropriation by the Crown of held under a Crown grant
subject to a reservation in favour of the Crown of the right to retake tin- 
lands if required for pur|M>ses. the owners are entitled to have their
rights duly adjusted without fixing the actual value of the rights remain­
ing in tin; Crown under the grant and want of registration does not affect 
the validity of the conditions or reservations. Where expropriation has 
been abandoned, but no legal rights are invaded and no damage suffered, 
pom pensât ion cannot be allowed ; all advantages to the projK-rty by tin- 
const ruction of a railway crossing are to be taken into consideration in 
estimating the amount of eom|M-nsation.

Petition of right to recover compensation in an expropriation 
by the Crown.

liaillargeon, K.C., and F. O. Drouin, K.C., for suppliants; 
Alleyn Taschereau, K.C., for respondent.

Avdette, J.:—The suppliants, by their Petition of Right, 
seek to recover the sum of as representing the value of a
certain piece or parcel of a beach lot, expropriated by the Crown, 
for the purposes of the National Transcontinental Railway, at 
Levis, P.Q., covering also all damages resulting from such ex­
propriation. including damages arising from the detention of the 
whole property during a few months together with all damages 
resulting from the erection of a pier in front of the property, as 
the whole is hereinafter more clearly set forth.

On January 9, 1913, the Crown expropriated the whole lot, 
No. 314, at Windsor Indian Cove, Ia*vis, P.Q. This property is a 
beach lot, lying between high and low water marks of the St. 
Liwrenee, and according to the original Crown grant contains an 
area of 149,(KM) ft. more or less, —and according to the suppliant's 
title from their immediate auteurs, contains an area of 102,482 ft., 
more or less without warranty as to measurements.

Having expropriated the whole lot in January, 1913, the ( rown, 
on May 13, 1913, abandoned the expropriation of the same and 
returned the lot to its owners, the whole in pursuance of s. 23 of 
the Expropriation Act.

Then on December 31, 1914, the Crown, by depositing plans 
and descriptions in the registry office, for the County of Levis, 
expropriated 17,(XX) sq. ft. of the said beach lot No. 314—as shewn 
coloured red on the plan filed herein as ex. “B.”

The Crown having erected a pier or “Fender Crib” opposite
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the northern lxmndary of the lot 314, but outside of the boundan 
of the said lot and below low water mark, the suppliants claim 
damages for such erection, contending that it interferes with tin- 
access to their property.

Therefore, the suppliants' claim may !>e stated as follows, to 
wit :—

1. For the damages resulting from the expropriation of the 
whole of lot 314 which remained vested in the Crown between 
January 9, 1913, and May 13, 1913, when it was abandoned and 
returned to them. 2. For the value of the 17.000 sq. ft. expropri­
ated on Decemtier 31, 1914, and for damages resulting from such 
taking. 3. For the damages resulting from the erection of the said 
“Fender Crib” Mow low water mark.

The Crown, by the statement of defence, traverses all the 
claims set up by the suppliants, denies any liability and makes no 
offer of any amount of money in compensation for the said ex­
propriations, relying upon the Crown grant, under which this lot 
left the hands of the Crown, whereby this beach lot No. 314 was 
granted to the suppliants’ predecessors in title (auteur), on July 
23, 1859, subject to a number of provisos and conditions, apiongst 
which the following is to lie found, namely:—

Provided further, and we do also hereby expressly reserve unto us, our 
heirs and successors, full piwer and authority, upon giving twelve months’ 
previous notice to our said grantee, his heirs or assigns, to resume for the 
purjxMjc of public improvement, the (xiseession of the said lot or piece of 
ground hereby granted, or any pari thereof, upon payment or tender of pa> - 
ment to him or them of a reasonable sum as indemnity for the ameliorations 
and improvements which may or shall have been made on the said lot or 
piece of ground, or on such part thereof as may be so required for public 
improvements, and upon re-imbursement to our said grantee, his heirs or 
assigns, of such sum as shall have been by him or them paid to our Com­
missioner of Crown Lands for such lot or piece of ground or such part thereof 
so required for public improvements; and in default of the acceptance by our 
said grantee, his heirs or assigns of such sum so as aforesaid tendered, the 
amount of indemnity, whether before or after the resumption of possession 
by us, our heirs or successors, shall be ascertained by two exp-rts. . . .

No improvements or ameliorations have been made upon this 
property as contemplated in the said letters patent.

Therefore, the Crown concludes that since a portion of this 
lot is required for the purposes of the National Transcontinental 
Railway, for the purpose of public improvement, no indemnity is 
due the suppliants under their title for the land so taken.
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However, at the opening of the trial, counsel at Bar, on behalf 
of the Crown, offered the suppliants the sum of $4,250 for the $17,- 
000 sq. ft. expropriated, this amount to cover all damages resulting 
from the said expropriations, and the damages, if any, for the time 
the whole property remained vested in the Crown, under the first 
expropriation, etc.

This offer, the suppliants, through their counsel, then declined 
to accept.

The expropriation is in the nature of a second invasion, the 
(irand Trunk having already, for a long period, intersected the 
property by its line of railway.

The question of damages resulting from the neighbourhood of a 
railway with respect to this lot is to-day only one of degree, as 
compared with the time when the expropriations herein were made. 
There was a railway adjoining the property before the expropria­
tion, and there is one more to-day, and the owner over which one 
railway has obtained a right of way is ent it led to other and different 
damages from a second railway expropriating land alongside the 
first, the property having already adjusted itself to the first in­
vasion. He Billings C.N.O.H. Co., 15 D.L.R. 918; 16 Can. Ry. 
Cas. 375; 29 O.L.R. 608 (reversed in 32 D.L.R. 351).

On behalf of the suppliants the following witnesses were heard 
in respect of value and damages.

E. tamontagne values the land taken at 15 to 20 cents a square 
foot, stating it should not be too much for one who needs it; but 
to give the property any value wharves must be erected. His 
attention being called to the proviso of redemption in the Crown 
grant, he says that with such a provision the property is worth less. 
He would not purchase. It is a great risk for a purchaser.

( ieorge Peters values the piece taken at 20 cents a foot and adds 
that the remaining portion would retain the same value as before, 
if there was a good crossing. He would not have bought with the 
proviso, unless it had been for two or three years.

Eugene Trudel values the piece taken at 20 cents a foot ; with a 
crossing the damages to the l>alance would be greatly reduced.

Charles J. Laherge also places a value of 20 cents a square foot.
On behalf of the Crown, Robert H. Fraser, the right of way 

agent of the Department of Railways and Canals, values the 
Fugere property at 5 cents a foot. He taught the two adjoining
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lots at 5 cents a foot for the land, and #3 a yard for the wharf, 
adding 10 per cent, to that price and interest. He was offered a 
property at Hadlow, Yi mile higher, at 2l/i cents a foot. He did 
not take it because it was not opposite the Quebec landing of the 
" Uoaiid.N

E. Giroux was offered the Bennett property at Hadlow at 
2x/i cents a foot, and values the Fugere property at 10 cents a foot, 
and he reckons the damages at 10 to If) cents on the 17,000 feet. 
He further adds that the “ Fender CribM is an advantage and not a 
source of damage.

A good deal of evidence was adduced in respect of a crossing 
over the Grand Trunk Railway, and over the Transcontinental, 
from the King's highway to the suppliants’ property. Some of the 
witnesses even testified on the assumption that such a crossing was 
impossible. Surveyors were sent to the locus in quo, with the re­
sult that the following undertaking was made and filed on behalf 
of the ( 'rown. This undertaking reads as follows, to wit :—

I. the undersigned counsel for the Attorney-General of Canada, in pur­
suance of s. 30, Fxpropriation Act of Canada, hereby undertake to build, 
give or cause to be built and maintain a crossing for heavy and small vehicles 
over the railway constructed on the piece of property taken from lot No. 
314 of the Cadastre of the City of Levis, Province of Quebec, the property • f 
the petitioners and expropriated from the petitioners.

The undersigned counsel. Alleyn Taschereau, further undertakes to 
build, cause to lie built and maintain said crossing over the branch of li e 
Transcontinental Hailway. constructed on the south part of said lot N->. 
314, and over the main line of the Grand Trunk Railway Co. to the public 
roac. as shewn on a plan attached to the present document. and in accordance 
with the regulations of the Railway Act.

This crossing, as explained by witness Dick, is of a length of 
170 ft., with the following grades : From the King's highway fence 
to the centre of the Grand Trunk, for lti ft., there is a grade of one 
foot in 8.07; then it is level for 8 ft. Thence it falls one foot in 50 
for a distance of 13 ft. Then it is level for another 8 ft., and thence 
falls one foot in 10 for a distance of 125 ft. All of this appears m 
plan ex. “D.”

Such a crossing is a great boon to the property, since it assures 
a good crossing over the two railways, and gives a perfectly good 
access to the balance of the suppliants’ property. Not only does 
it reduce the damages, but it is an advantage to the suppliants in 
respect of the balance of the property.
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It is true that the only question put to the witnesses who were 
asked to testify in respect of the value of this property, that their 
attention was only called to the proviso of redemption by the 
( 'rown, as mentioned in the grant ; but on looking over this ( Town 
grant, it will be seen there are a mini I er of other conditions and 
reservations therein mentioned which would certainly go to again 
reduce the market value of that property, looked at with such a 
title. Indeed, on looking over the grant, it will be seen, among 
other things, that it is made subject to the express conditions of—1, 
building, and erecting and maintaining wharves upon this beach 
lot within three years. 2, in default of erecting such wharves, an 
additional yearly rent would become due. 3, in default of main­
taining wharves in certain cases—exception being made when the 
property is used for storing logs—the land reverts to the (’rown and 
tin1 grant becomes void. 4, the grant is further subject to any 
right any previous grantee of the land in rear of said beach lot may 
have. 5, it is also subject to the delivery of the necessary ground 
for a 36 ft. width road on the whole length of the I each lot. 6, 
subject furthermore to the rights, privileges and easements or servi­
tudes of a railway company more particularly provided by 13-14 
Viet., etc.

All of these conditions and reservations are in addition to the 
proviso respect ing redempt ion, and t here is no evidence as to whet li­
er the original grantee, or his successor in title, ever paid this addi­
tional rent or whether or not such additional annual rent ever be­
came due and what use was made of the property.

This property was sold by the sheriff on February 14, 1891, to 
the Fabrique de St. David de l’Auberivière, for the sum of 8195, 
under the usual legal title in such case made and provided by the 
Code of Procedure.

< n August 10,1912, the said Fabrique sold to the suppliants the 
sail e property for the sum of $25,000, of which 87,500 were were 
at that date paid—the balance, bearing interest at 5%,is made pay­
able on demand upon 3 months’ notice.

Therefore the suppliants in August, 1912, bought the whole of 
the property at a figure of about 15 cents and a fraction of a cent, 
or between 15 and 16 cents a foot. The suppliants are manufactur­
ers of men's clothing, and it is testified they had so bought to sell 
to a lumbering company for which they were promoters. And < ne
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of the* suppliants hoard as a witness testified they never used the 
property—it yields them nothing, and never did yield them any 
revenue. The company was formed and it tfought a property at 
Cap A la Madeleine.

The suppliants did not have the property long in their hands 
la-fore, as we have seen, they were troubled by expropriation. 
However, there is not on the record any clear and direct evidence 
that their scheme, as promoters, did actually suffer therefrom, 
and there is no such contention in the suppliants’ written argument. 
Whether or not the suppliants, when they Innight, at a figure 
Ifctwcen 15 and 10 cents a foot, contemplated, as promoters, to 
ever sell that property to their company at a profit, is not in evi­
dence; but what is quite certain they purchased at a higher figure 
than property was held in the neighbourhood, as established by the 
respondent’s evidence—and. after all, there is no more cogent 
evidence than the evidence of sale of property immediately adjoin­
ing the property in quest ion and of tl e same nature.

The suppliants’ evidence, as a whole, would not justify any more 
than 15 cents a foot. Even some of î.ie suppliants’ witnesses who. 
after fixing a value of 15 to 18 cents u|H>n the property, when 
their attention was lx*ing called to the proviso of redemption in the 
Crown grant, said they would not purchase with such a title.

At the date of the expropriation, the projierty, with the condi­
tions and reservations enumerated in the Crown grant, would 
hardly lx* worth 15 cents a foot, the price paid by the suppliants 
n 1912. Could it be explained from tin* fact the Fabrique sold to 

the suppliants with covenants? It may, however, be a fair price 
for the small piece taken in 1914, as the sale of a small piece alwax> 
commands a somewhat higher price than where the sale is made for 
a large one or for the whole property.

The Crown did not choose .to exercise this right of redemption 
under the grant, but proceeded under the provisions of the Ex­
propriation Act, therefore the xalue of the property is to lx* deter­
mined with reference to the nature of the suppliants’ title. Sam­
son v. The Queen, 2 Can. Ex. 30; Carrie v. MacDermott, [1914J A.C. 
1056; Stebbiny v. Metropolitan Board of Works, L.R. 6 Q.B. 37; 
Penny x. Penny, L.R. 5 Eq. 227, at 230. It is also a right which i- 
still alive and which the Crown could exercise with respect to the 
Iwlanee of the property.
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For the reasons mentioned in the ease of Raymond v. The King, 
Hi Van. Ex. 1 at 5, 29 D.L.R. 574, the suppliants are found en­
titled. under their petition of right, to have their right duly ad­
justed herein, without fixing the actual value of the rights remain­
ing in the Crown under the grant.

Now it is contended on behalf of the suppliants that the provisos 
containing the conditions and reservations in the Crown grant are 
of no effect for the want of registration, in the registry office, of 
their Crown grant. This ap])ears to lie a mere forensic assertion 
in face of and contrary to a clear text of law, as enacted in art. 2084 
of the C.C. 1 cannot read such meaning in this statutory enact­
ment. This art. 2084 must lie read in its plain grammatical sense, 
without restriction or addition. And, as is so well said by Mignault, 
vol. 9, p. 195, Droit Civil Canadien :—•

C’eet l'ancicnncté de eee titres qui h-s a fait exempter de la formalité 
de l'enregistrement. D'ailleurs, personne ne songerait à les contester.

And I^angelier, Cour de Droit Civil, vol. 0, at p. 324, says:—
Les titres originaires de concession d'un immeuble sont exemptés d'en­

registrement, parce que tous ceux qui acquiérent des droits réels sont au 
droit du concessionnaire primitif, et qu'ils n'ont |K»int d'interét ù invoquer le 
défaut d'enregistrement.

See also Corp'n. of Quelnr v. Ferland (1888), 14 Que. L.R. 271.
If the original title need not l>e registered, how can it be con­

tended that the charges, or conditions and reservations in favour of 
the Crown, lie subject to such registration? The title is but a unity 
and the right of redemption and other conditions and reservations 
form part of the title, which is in its very essence an original title 
from the Crown, and which is indivisible in that respect. There is 
no more necessity under the law as enacted, to register in one case 
than in the other. And, indeed, are not most of these grants made 
under some reservation or another? Under the law as it stands, the 
the maxim caveat emptor obviously applies and the prospective 
purchaser is, under art. 2084, put upon his inquiry to ascertain 
what the original Crown grant contains. He has constructive 
notice under art. 2084, and he should search his title. If he does 
not do so, he has but himself to blame.

Moreover, the Crown, under the grant, retained real rights upon 
the lot No. 314, and these rights still form part of the public domain, 
and are clearly set out in the grant and are imprescriptible. The 
< Town could grant an absolute title, but it chose in this case not to 
do so—it retained certain rights in the property.
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These rights so reserved to the Crown under the grant are im­
prescriptible, since they form part of the public domain ; and they 
do form part of the public domain, since the land in question comes 
within the ambit of art. 400 C.C.—“Bank*, tea-shore, lands re­
claimed from the sea, ports and harbours,” and are as such considered 
as being dependencies of the Crown domain—and as such, under 
arts. 2212 and 2213, they are imprescriptible—the property lieing 
in a public harbour, and a part of the shore or l ank of a navigable 
river—nullum tern pus occur it rcyi. Moreover, the reservation, 
condition or provision in the grant arc rights in the Crown which 
form part of the public domain and as such are not subject to pre­
scription. Lachapelle v. Xault, 0 Rev. de Jur. 3, and statutes of 
limitations are not binding without apt language therefore in the 
case of the King.

How could prescription run? The grantee and his successor 
in title were always rightly and legally in jxjssession under the 
terms and tenure of the grant, and there was never any adverse 
possession. Coppin v. Fernyhough, Bro. C.C. 291, 29 E.R. 159.

It is further contended that the sheriff's sale in 1891, to the 
Fabrique, the suppliants' direct auteurs, has discharged the prop­
erty from all real rights, under the provisions of art. 781 of C.C. 1* 
and that therefore the reservation mentioned in the provisos of fla­
grant have Ixrn discharged. With this contention I cannot agree 
This art. 781 must be read in the light of art. 2084 C.C., and, more­
over, the sheriff’s sale, as usual, only transferred and conveyed to 
the purchaser the rights to the property which the judgment debtor 
might have exercised. Therefore the sheriff's sale only conveyed 
such rights which originally were mentioned in the grant when the 
property left the hands of the Crown, under the conditions and 
reservations therein mentioned. Nothing but what left the hands 
of the Crown under the grant was or could be sold by the sheriff.

Figeau, 2nd eel. vol. 2, at p. 145, says:—
L'adjudication définit ve ne transmet a l'adjudicataire d'autres droite 

a la propriété que ceux qu'avait le saisi ; si donc il n otait pas propriétaire 
ou s'il ne l'était qu’en partie, ou sa propriété était conditionnelle, résoluble ou 
grevée d’usufruct, l'adjudicataire ne serait propriétaire ou ne le serait que 
comme l'était le saisi.

Coming now to the fixing of the compensât ion. There is a 
claim made for the time the whole lot 314 remained vested in the 
Crown, that is, between January 9, 1913, and May 13, 1913, when
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the C rown abandoned and returned the same to the suppliants. 
The Crown derived no benefit from the expropriation and did not 
interfere with the possession of the lot. This property nexer 
yielded any revenue to the suppliants, and there is no evidence of 
any damage suffered by them during the interval in question. 
Such a claim does not lie in tort, and does not arise out of the viola- 
tion of a legal right or a contract. There was no invasion of any 
legal right. For the reasons given in the case of The King v. 
FrontenacHas Co., 15 Can. Ex. 438, affirmed, 51 Can. S.C.R. 594, 
24 D.L.R. 424, no compensation or damages under the piesent 
circumstances can be allowed.

The evidence upon the question which may result from the 
“ Fender Crib,” although meagre, is controverted. Some witnesses 
say it is a source of damage, and others say it is an advantage. 
The Crown has dredged to the east of the crib, which is obviously 
an advantage to the suppliants' property. Counsel for the Crown, 
in his argument was willing to allow $500 fur the san e. No doubt 
the Crown could not derogate from its grant and erect a pier or 
wharf in the immediate front of the suppliants' property without 
due compensation. Xorth Shore H. Co. v. Pion, 14 App. Cas. (112, 
and Lyon v. Fishmongers' Co., 1 App. Cas. (102.

It is not the value of the full fee. the whole interest in these 
17.000 feet which has been expropriated by the Crown, that has 
to be ascertained; it is the value of the interest in this land which 
was vested in the suppliant sat thedateof the expropriât ion. There 
is a separate and distinct interest in the1 land which is not vested 
in the suppliants as controlled by their title with the conditions and 
reservations in question. What is the value of that interest held 
by the Crown it is herein unnecessary to ascertain; but, what has 
to be determined is the value of this land under the suppliants’ 
title, at the date of the expropriation, and the court, acting as a 
jury, must decide.

In order to arrive at the value of the land taken, all the circum- 
tances above mentioned, which it is unnecessary to repeat hero, 

must be taken into consideration. And, in view of the fact men­
tioned several times, by the witnesses for the suppliants, that their 
valuation was on the assumption it was impossible to establish a 
proper crossing, it must be found that a very good crossing has been 
uixen the suppliants, not only over the Transcontinental, but also
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over the Grand Trunk, and that the Crown is for all time to main­
tain the same. That is a very great advantage to the property 
as a whole, which under the provisions of s. 50 of the Exchequer 
Court Act, should l>e taken into consideration. This piece of land 
was expropriated in January, 1014, and the evidence shews there 
was no difference in the value of that property in 1013 as compared 
to 1914.

The taking of this strip of 17,(KM) ft., alongside the Grand Trunk 
Railway right of way, is no det riment to t he balance of the proj>erty 
under the circumstances. Before the expropriation the tide came 
up to the Grand Trunk Railway emlwinkment, ami since the ex­
propriation of these 17,(KM) ft., which were formerly submerged at 
high tide, the ( rown has erected an embankment for the railway and 
given the crossing. If the balance of this property is to lx» used for 
warehouse, industrial or other pur|M>ses, the fact of having access 
to an additional railway is another advantage to the property.

If Hi cents a hxit were allowed for the part taken it would 
amount to $2,720, ami if the amount of $5(M) suggested by counsel 
is allowed in respect of the 44 Fender Crib,” that would give a total 
of $3,220, leaving a large margin still between that amount and the 
offer by the Crown of $4,250, which was made lx»fore the under­
taking for the crossing was filed.

The suppliants are in any event entitled to their costs, the 
Crown having made no offer by the statement in defence. They 
would also lx* entitled to costs even if they did not accept the sum 
of $4,250, at the owning of the trial, because at tliat time the 
Crown had not offered the undertaking to build and maintain the 
crossing, which crossing of itself is of very great value to the sup­
pliants’ proiierty. 1 am, however, of opinidn to fix the compensa­
tion at the sum of $4,250, the unaccepted offer made by the 
Crown, but in order to mukc the conqx'nsation more lil.oral under 
all the s|x*cial circumstances of the case, I will allow the 10f,,' for 
the compulsory taking, making in all the sum of $4,075.

Therefore, there will lie judgment as follows, to wit:—
1. The lands expropriated herein, namely, the 17,(KK) sq. ft. 

taken from the beach lot No. 314, are declared vested in the Crown 
from December 31, 1914. 2. The compensation for the said land 
so taken is hereby fixed at the sum of $4,075 with interest thereon 
from Deeemlx?r 31, 1914, to the date hereof. 3. The suppliants

û
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are entitled to lx* paid the said sum of $4,(170 with interest as above 
mentioned, upon giving to the Crown a good and satisfactory lit It* 
free from all hypothecs, charges or incumbrances whatsoever. 
4. The suppliants are further entitled to the performance and ex­
ecution of the obligations on behalf of the Crown, set forth in the 
alnivenientioned undertaking. 5. The suppliants are further 
entit le< 1 to their full costs. Judgment for aupplia nts.

CLAVELLE v. RUSSELL. SASK.

Simkalcfuu'an Supreme Court, Appillate l)i vision, lluultmn. C.J.S., Xeu&am/*,
Lamont amt Ehvooti, JJ.A. March 27. 1918.

VlNDOH AND PVBCHABKR t§ I B—5)—AGREEMENT To HELL LAND—CONSID­
ERATION—Holder for valve—Cheque.

To agree to a sale of lam I umm reeeiving the cheque of the agent who 
brings about the sale is uo«m1 consideration for the cheque, and the 
vendor of the land is a holder of the cheque for value.

Appeal from a judgment of a District Court Judge dismissing 
an action on a cheque given in payment of land agreed to be pur­
chased and allowing a counterclaim for commission. Varied.

T. I). Broini, K.C., for apjiellant; B. I). Hogarth, for 
respondent.

Havltain, C.J.S., and Newlands, J.A., concurred with 
Elwood, J.A.

Lamont, J.A.:—The facts of this case are practically undis­
puted. The plaintiff is the registered owner of the S. 1 ■_> 23- IK-1 
\\ 2nd, and the defendant is a real estate agent. Prior to October 
7, 1916, an arrangement was entered into between the parties 
hereto, by which the defendant was authorized to sell the plain­
tiff's half-section. The plaintiff was to get $18 per acre, clear, 
with a cash payment of $000, and the balance at $700 pel annum, 
and the defendant was to have all over and alwve that price as his 
commission. The defendant found one Peter Morrison, who agreed 
to buy at $0,450, and on October 7, 1916, the plaintiff, defendant 
and Morrison met and an agreement of sale was drawn up and 
executed. As soon as the papers were signed, the defendant drew 
his own cheque for $500, the cash payment, and handed it to the 
plaintiff, saying: “Here is my cheque.” Morrison and the 
plaintiff each took away one copy of the agreement of sale. The 
plaintiff, knowing that the defendant's cheque was good, imme­
diately paid it over on an account which he owed. Two days
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later, the defendant telephoned him and said that he eould not 
finish his deal with Morrison, and asked plaintiff to hold the 
cheque. The plaintiff said he had already transferred it. The 
defendant then stopped payment of the cheque at the hank on 
which it was drawn. When the cheque was presented, payment 
was refused and it was returned to the plaintiff. The plaintiff 
then brought this action on the cheque.

The defendant denied liability on the cheque, but counter- 
claimed for commission on the sale. The District Court Judgr 
held that the cheque was a voluntary payment made by the 
defendant, and, having been countermanded, the plaintiff had m> 
right of action on it. At the same time, he allowed the defendant 
$640 commission on the sale.

If the defendant is entitled on the counterclaim to his com­
mission, it can only lie upon the basis that the plaintiff accepted 
his cheque as the cash payment to be made bv Morrison. Morri­
son had no money of his own, and, unless the defendant's cheque 
was given and received as Morrison’s cash payment, the defendant 
never found a purchaser ready and willing to buy and put up a 
cash payment of $000 and therefore never earned his commission. 
On the evidence, there is no doubt whatever that the cheque wa- 
given and received as the cash payment, and the deal was closed 
on that basis. Neither is there any doubt that the reason the 
defendant countermanded payment of the cheque was because 
Morrison subsequently refused to secure him in the way he thought 
he should be secured for this $500 cheque. Under these circum­
stances, is the defendant liable on his cheque?

The two cases on which the trial judge based his judgment are. 
in my opinion, clearly distinguishable.

In Cohen v. Unie, 3 Q.B.D. 371, the railway company owed 
Hale a certain sum of money, for which they gave him a chequ» 
After giving the cheque, but In-fore it was presented, the plaintiff 
served a garnishee order on the railway company. The company 
immediately countermanded payment of the cheque. It was 
held that, having countermanded payment of the cheque, tin- 
state of account between the company and Hale was the same as 
Itefore the issue of the cheque, and there was therefore an existing 
garnishable debt.

Elliott v. Crutchley, 11903) 2 K.B. 476, is to the same effect
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Both these were cases •f the countermanding of a cheque given on 
account of an existing obligation lietween the parties. That, how­
ever, is not the ease here. The cheque in question here was not 
given on account of any obligation on the part of the defendant to 
the plaintiff. It was a payment made on account of Morrison’s 
liability under the agreement of sale then being completed. With­
out the cash payment of 8500 there could have been no concluded 
agreement. The consideration for the defendant's cheque was 
the completing of the agreement by the plaintiff. It was the 
intention of both parties that the property in tin- cheque should 
pass to the plaintiff. The plaintiff was, therefore, a holder for 
value.

In McLean v. Clydexdale Hanking Co., 0 App. (’as. 05, one 
Cotton had overdrawn his account with the banking company. 
He saw one McLean, who agreed to give him his personal cheque 
on the Bank of Scotland for £205, to as-ist in covering the overdraft. 
McLean gave his cheque to Cotton, who paid it into the banking 
company, which credited Cotton with the amount, thus reducing 
his overdraft. Before the cheque in the ordinary course of busi­
ness reached the Bank of Scotland, McLean lmd countermanded 
payment. The banking con pany sued McLean on the cheque. 
It was held they were entitled to recover, on the ground that they 
were holders for value. In his judgment, in appeal, Lord Watson, 
at p. 113, said :

1 think that in law the position of the up|iellant is the satin- as if lie had 
Kune to the hank and had theie undertaken to pay and had professedly paid 
the overdraft with his cheque, handing it across the counter to the hank.

1 am of opinion the principle there enunciated applies here. 
Morrison owed the cash payment of 8500. In payment of that, 
the defendant handed his cheque to the plaintiff, who took it as 
the cash payment. Ht* thus became a holder for value. As 
against a holder for value a cheque is not revocable. Ex />. Rich- 
dal<, 19 Ch. D. 409.

The judgment on the counterclaim was up|xialed against on 
the ground that the commission was not payable until the plaintiff 
had received his $18 per acre.

On this point, the evidence of the plaintiff himself leaves no 
doubt in my mind as to the correctness of the judgment. After 
the papers were signed and the cheque given, the defendant s|x>ke
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of his commission and the plaintiff asked him when he wanted it. 
The defendant answered that any time would do, that he was 
going to Whitewood. The plaintiff told him when he came back 
he would settle with him.

The evidence is wholly that of the plaintiff, because the defend­
ant was not present at the trial. On cross-examination the 
plaintiff s evidence was as follows:

I did not know wlmt he meant by settling with me and as soon as I had 
a chance I asked him what lie meant, lie said, lie sold the land for $20 aiul 
$2 an acre is coming to me and I said “ When do you want it?" and he said any 
time at all will do for me to pay him. 1 told him when he came back I would 
settle with him for this. 1 owed him $2 an acre for commission. I told him 
I could not pay him this until I got (utyment on my land.

Re-examined by his own counsel, he said—
After agreement signed I asked defendant what he meant by settlement 

and he said "I got you $20 an acre, $2 more than you wanted. I should g.-t 
then $2 an acre for myself” and I said “How do you want to fix it?" He s .id 
“Next time I come in we settle. You did not get much cash." 1 said 1 
could not pay until I got some money and lie said "All right, we will inulv i 
settlement next time I come to Whitewood."

On his examination for discovery he said: “Well, I don't owe 
him anything until 1 get my payment next fall.” At the trial, 
however, he said this statement was a mistake.

There is no question as to the construction which should lie 
placed upon the contract if all that appeared had simply been that 
the plaintiff was to get SI8 per acre and that the defendant >\ 
to have the balance he obtained over and above that sum. In I 
such a ease, no commission would lie payable until the plaintiff 
received his $18 per acre. Rut the alxive evidence, to my mind, 
shows conclusively that it was not the understanding of the parties 
that the defendant should wait for his commission until the plaintiff 
received $18 per acre. The trial judge found as a fact that the 
commission was due when the sale was completed, although there 
was some discussion as to extension of time for payment until tli* 
fall. The evidence, 1 think, amply warrants the finding of ils* 
trial judge, and it should not lie disturlied.

The appeal, therefore, in my opinion, should lie allowed with 
costs; the judgment lielow set aside, in so far as the plaintiffs 
claim is concerned, and judgment entered for the plaintiff for the 
amount of the cheque, with costs. The parties to have a right 
of set off.
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Klwood, J.A.:—I agree with my brother Lainont that the 
plaintiff is entitled to judgment for the amount of his claim against 
the defendant, with costs, including the costs of the appeal. I, 
however, cannot bring myself to the same conclusion that he 
has come to with regard to the counterclaim. The evidence, to 
my mind, clearly shows that, prior to the actual signing of the agre<»- 
mcnt of side between the plaintiff and Morrison, the only arrange­
ment entered into lietween the plaintiff and the defendant with 
re-iMct to commission was that the plaintiff was to get SIS an 
acre clear, and that the defendant was to get anything that the 
land sold for over that sum.

Evidence was given at the trial of a conversation that took 
place after the signing of the agreement of sale1 to Morrison, in 
which it was suggested that the plaintiff would make a settlement 
for the commission next time he came to Whitewood.

To my mind, that conversation has no l>earing upon the case. 
If the plaintiff, at that conversation, had definitely promised to 
pay next day it would not, in my opinion, make him liable to pay 
next day. We have to look to the bargain tin* parties made as to 
commission prior to the completion of the sale, and the evidence 
of that bargain shows that nothing was said as to when the com­
mission should Ik* paid.

The case, to my mind, conies clearly within what was held by 
the Court of Appeal in Manitoba in Chalnurx v. Mach ray, 26 
D.L.K. 529 (affirmed .55 Can. S.C.R. 612, 89 P.L.R. 896), and in 
my opinion the counterclaim should l>o dismissed with costs.

Judgment varied.

CITY OF CALGARY v. DOMINION RADIATOR Co.

> '/ r< un Court of Canada. Sir Charte x Fitzpatrick, C.J., and Dane»,
I Hi nylon. Duff and Anglin, JJ. Sontnher £8, 1917.

Mu II Wits' LIENS 1$ 1—1)—MECHANICS* LlEN .V'T (ALTA.)—AMENDMENT 
1WS—(’< IN8TR VCTK IN.

In order to enforce a mechanic'* or materialman’* lien under 
die Alberta Mechanics' Lien Act, *. 32. as anicwled in inns, a “notice 

n uritiny of such lien ami of the amount thereof" must he given to the 
owner or person having *uperintendenee of the work on behalf of 

tin* owner."

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 85 D.L.R. 410, 11 A.L.R. 532sub. nom. 
Dominion Radiator Co. v. Payne, reversing the judgment of
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Harvey, C.J., at the trial, and maintaining the* plaintiff's 
action. Reversed.

The respondent's action was brought against the appellant 
to enforce a lien under the Mechanics' Lien Act of Alberta, re­
corded against property owned by the appellant on which a 
building known as the “Children's Shelter" had been constructed. 
The respondent had supplied for this building the steam boiler 
and radiators necessary for a heating system and a pumping 
equipment.

The principal issue submitted by the appellant is that res­
pondent's claim was barred by failure to give written notice as 
required by s. 32 (as amended in 1908), of the Mechanics’ Lien 
Act of Alberta. The respondent contends that s. 32 is merely 
a provision made to protect an innocent owner from having to 
pay money a second time; that the lien given by s. 4 of the Act ba­
its commencement as soon as the material is furnished, and that, 
when fyled, such lien is an encumbrance upon the land.

The trial judge held against the respondent, and dismissed 
the action; but, on appeal, the Supreme Court of Alln-rta unani­
mously reversed this decision.

F. E. Meredith, K.C., and ( '. F. Adams, for appellant ; It. S. 
Hobertson, for respondent.

Fitzpatrick, C.J. (dissenting) :—Under the terms of the 
Mechanics’ Lien Act, as I read it, the materialmen and labourer- 
acquire, from the moment that the material is furnished or the 
labour performed (s. 4), an interest in the contract price limited 
to the sum actually owing to the person entitled to the lien (s. 8), 
which interest cannot be for any greater sum than the owner ha- 
agreed to pay by his contract (s. 19). The lien to secure that 
interest Incomes effective upon registration under s. 2 (jg) and 
(k) and s. 41 of the Land Titles Act.

But the appellants contend: 1, that the claim of lien was 
filed too late: and 2, that the claim was barred by reason of the 
failure to give written notice. S. 32, as amended.

Dealing with the first point. I find that s. 13 of the Act, 
fixing the time within which the materialman’s lien must be filed, 
provides that the lien shall cease to exist on the expiration of 35 
days after the claimant has ceased from any cause to place or 
furnish the material. In other words, the date from which tin
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delay runs is not that from which the purchase price becomes due 
and exigible but from the date at which the materialman has 
ceased to place or furnish the material, and that, of course, de­
pends on the facts of each case.

There can l>e no dispute about the facts here. When the city 
authorities gave the order to supply the heating system for the 
Children's Shelter in July, 1914, they had then in contemplation 
the installation of a pumping system to supply the water without 
which the heating system could not lx* operated. A well was then 
dug, and the subject of a pumping system was discussed with the 
company before they supplied the radiator for the heating. As 
a matter of fact, the pump was actually ordered about November 
14,1914, at which date the radiator and boiler were being installed. 
The <me system was necessarily complementary of the other: 
the heating system could not In* operated without the pumping 
system. As one witness observes, “it is difficult to use radiators 
and lxjilers without water.”

Although the material required was ordered at different times, 
the parties had in contemplation from the outset the purchase 
and supply of a complete set of pumps, boilers and radiators to 
heat the building by hot water. This explains why a price for 
tin pun p was obtained from the re* at the outset. It is
difficult to read the evidence without coming to the conclusion 
that, as found below*, there was what Boyd, (*.. calls in Morris v. 
Tharle, 24 O.R. 159, at 1G4, “one entire prevenient governing 
contract of which the respective deliveries are merely the exe­
cution.”

Once that conclusion was reached by the Appellate Division, 
then, I think, there can l>e no doubt that, as found, the claim 
was filed within the delay (en temps utile). The pump was 
delivered in December, 1914, but when tested it was found to be 
defective; and in February the shaft and wheel were returned to 
the manufacturer. In a letter written in February, 1915, by the 
contractor, he says:

IAN.
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It (the pump) wus running about five minutes, when the pinion became 
jammed and when they stopped the machine it was all chewed up the way it 
was mailed to you.

It was not until March, 1915, that a complete pump was furnished 
and the lien was filed on April 1, 1915, well within the statutory

83
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delay. Idington, J., in the case of Day v. Crown Crain Co., 
39 Can. 8.C.R. 2.58, at 263, says:—

The teat queation here ia whether or not the appellant could in law hav 
aued on the 20th April and recovvml from Cleveland aa for a complete contract
1 am of opinion he could not. Trifling an the |>arta unfinished were, the part • 
paying, in such a case, waa entitled to insist on the utmost fulfilment of th. 
contract and to have these i>arta so supplied that the machine would do it>

Now, dealing with the second objection to the effect that tin 
claim is barred by reason of failure on the part of the material- 
man to give notice in writing. By supplying the material, an 
interest or lien on the money in the hands of the owner is acquired 
by the furnisher, and by registration that lien Itecomes, under tin 
Land Titles Act, an incumbrance on the owner's title to the land 
so that under the provisions of the two statutes the furnisher of 
material acquires, by registration in the Land Titles Office, an 
incumbrance on the owner's land for the price of his material.

Anglin, J., said in Trains v. Brakenbridgc (unreported). (Sc
2 A.L.R. 71; 43 Can. S.C.R. 59.] “Registration may be deemed 
notice to the owner.”

In this case, the materialman not only registered his claim, 
but also gave actual notice to the owner* through Sylvester, tin n 
representative on the work, that he looked directly to the fund 
for the payment of his claim. There is nothing in the statut»* 
that requires him to do more than to register his lien to acquire 
this incumbrance; and, as Mr. Roliertson argued here, there i* 
nothing in the statute which states that the interest in the fund 
so secured by an incumbrance on the land ceases to exist or that 
the incumbrance on the land is discharged, if a notice in writing 
is not given under s. 32. That section, as it formerly stood, 
read as follows:

No lien . . . shall attach so as to make the owner liable for a great.r
sum than the sum owing and payable by the owner to the eontfactor.

As amended it now reads:
No lien . . . shall attach so an to make the owner liable for a great-t

sum than the sum owing by the owner to the contractor at the time of the 
ceipt by the ownei or is-rson having the su|>crintvndcnce of the work on bel, ,ii 
of the owner of notice in writing of such lien and of the amount thereoi 
which may become owing by the owner to the contiactor at any time *ul>- 
sequent thereto while such lien is in effect.

The section was amended in 1908, I strongly suspect, lieemi'C 
of the judgment of the Alberta appeal court in Travis v. Brack' 
bridge, which condemned the owner to pay twice over.
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Those amendments, especially in view of the conditions in the 
various sub-sections, were intends! not to effect the lien, but to 
determine the amount for which the owner would lie liable. His 
liability is limited to the amount due at the moment the notice 
was served; taken literally, that is all the language means. The 
Act does not say when the notice should lx' served to be effective. 
It does not in terms make the validity of the lien dc|X‘nd upon the 
service of a notice in writing upon the owner, nor does it say that 
failure to give notice discharges the encumbrance on the land. 
The Act says merely (s. 32) :

No lien . . . shall attach so us to make the owner liable for n greater
•ssi than the sum owing by the ownJfr to the contractor.

The notice is not intended to affect the validity of the lien, 
but merely to determine the extent of the owner's liability, and 
for his interest only.

Whatever may have Ixx-n the pur|K>sc of the legislature in 
enacting the amendments to cl. 32 as it originally stood, it seems 
to me obvious that the notice in writing was not intended to pro­
tect the contractor or his assigns. The construction contended 
for by the bank would, in the circumstances of this cast*, give to 
a general contractor a preference over the materialman w ho had a 
In-n under the statute for the price of his material, and of which 
lien the owner had particular notice, as is evidenced from the 
terms in which the receipt taken from the bank is drawn.

The appeal should Iw dismissed with costs.
Dames, J.:—I concur in the opinion stated by Anglin, J.
I in noton, J. (dissenting) :—This is an appeal from a judgment 

maintaining a claim of rcs]xmdcnt to enforce a lien for material, 
under the Alberta Mechanics’ Lien Act.

The only serious difficulty I find in the case turns upon the 
question of w hether or not a transaction between appellant and the 
Ktnk of British North America (which, as assignee of the contrac­
tors with the city, admittedly stands in the same position as the 
contractor), represented by an instrument which reads ns follows,

The Bank of British North America hereby ae know led gin to have re- 
ceived from the City of Calgary ll.4S7.9H, the balance due an certified by the 
nt engineer on the contract between (Iront Brothers, Limited, and the city 
f-'i plumbing, heating and water aupply in connection with the Children's 
Shelter; and the bank hereby undertakes and agrees with the City of Calgary 
that if any claim shall lie made and established against the city under the 
Mechanics' Lien Act under said contract not exceeding the said sum of
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$1,457.08, the Maine shall lx- |>aid liy the Maid hank, anil if any aetion is brought 
against the city to establish any sueh lien the hank will either pay the amount 
elaiiniil. or, at ita own routa ami chargea, contest Haiti claim and indenmifx 
the city ngaiiwt the same and any costs oecasioninl thereby not exeeeding th< 
lunount hcrcinheforc mentioned—the city on icecipt ol said claim, or on being 
served with an> proceedings in Court, to notify the hank thereof.

Dated the fifth day ol Max, A.I). 1015, 

is clear evidence of payment absolving appellant from all liability 
under the Act.

There is no evidence, unless it lx* the admitted fact that tin 
said sum of money was paid to the bank, of how or why the ap­
pellant should Ik* held to have so paid, in face of the clearest 
evidence that lx>th the appellant and the bank knew, at the tin • 
of sa ill payment, that the respondent had duly registered the lien 
under the Act, now sought to Ik* enforced.

There were two fairly arguable points of law which may have 
lx-en present to the minds of those concerned relative to the right 
of the resfxmdcnt to maintain the lien so registered as to any part 
or at all events as to the larger item, of the claim.

It has lx*en stoutly contended throughout, first, that the lien 
was registered t<x> late to lxi effective, and secondly, in any event 
that the first item of the account had Ixxui delivered and for a short 
time in use, two months or so before registration of the lien.

1 agree for the reasons assigned in the ju Igmcnt of Heck, .1 
in the court below, that the account was, under the circumstance* 
in question, of that continuous nature and in relation to the same 
work as to render the lien under s. 4 of the Act valid if registered 
within 35 days from the completion of the entire work ami that 
by reason of the inefficiency of the machine which constituted tin 
second item thereby needing a substitution of one of its parts, 
that the time for registration only lx*gan to run from a date clearly 
within 35 days preceding registration.

Were these the only questions which confronted the appellant 
and the bank and were present to the minds of those concerned 
in framing the alxive mentioned instrument? If so, then there i- 
an end of the appeal.

Hut in the absence of any evidence, we are left to conjecture 
or to draw such inferences as we may relative to the intention and 
meaning of the transaction.

However that may lx*, it is now claimed that under s. 32 
which reads thus:—
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S. 32:—No lien, except fur not more than six weeks' wages in favour of 
labourers, shall attach so as to make the owner liable for a greater sum than 
the sum owing by the owner or the contractor (at the time of the teceipt by 
the owner or person having superintendence of the work on behalf of the owner, 
ol notice in writing of such lien and of the amount thereof; or which max Ire- 
come owing by the owner to the contractor at any time sufwwquent thereto 
while such tier is in effect ),
inasmuch as there was no written notice to the ap|>cllunt, the 
lien never attached.

That has Ireen answered by holding the statement of claim 
was a written notice and so it would Ik- literally within the lan­
guage of the Act.

That is answered again hv saying that no lien attaches so as to 
make the owner liable for a greater sum than the sum owing by the owner or 
th«‘ contractor at tin* time of the receipt by the owner ni |M-r*on having su|**r- 
intendence of the work ... of notice in writing of the lien. etc.

What ilot's this mean? (dearly the contractor owed, and still 
owes, the entire sum. And just as clearly under the statute, a 
lien diil attach unless we are to hold that in the ease of a contractor 
paid in advance by the owner, no lien is intended by the statute 
to attach under s. 4 by virtue of the respondent's furnishing the 
material.

It is not the registration that makes it attach. That is only a 
requirement for its continuation la-yond 35 days after completion.

It may In- said this is hypercritical, ami that the intention of 
the statute must Ik- looked to in order to make it workable. I 
incline to agree therewith, but 1 submit that those relying ii|>on 
>ueh a doubtfully worded instrument as that now in question 
ought, in the same spirit, to have made plain what they intended.

It can, in every word of it, Ik- made operative by referring the 
questions of what it, negatively as it were, provided should nullify 
the operation of the lien, to the obvious questions 1 have referred 
to, as all the document Inul in contemplation under the circum­
stances.

To insist upon more renders it necessary to impute to the 
appellant, having full knowledge of the fact that tin- lien existed, 
the most unworthy motive of resorting to a trick for tin- purpose 
of unjustly depriving respondent of its money.

For my part, I will not put that construction (which will 
wear the appearance of an intent akin to fraud) upon the docu­
ment, and short of that, in my view, the appeal fails.
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It comes to this that, despite all the growing tendency of 
public corporations, like the apirellant, to promote honesty and 
fair dealing with those serving the city, as we had illustrated in 
the contract we had la-fore us in the recent case of Union Hunk of 
Canada v. Ritchie Contracting <fc Supply Co., which specifically 
provided (and we upheld its doing so) that such claims must Ire 
paid, there is room to argue that materialmen may la- Iwaten out 
of their rights under the Mechanics' Lien Act if the contractor 
can induce such corporation to aid them.

Leaving aside the broad question of whether or not it is possible 
to so contract that the lien may la- prevented by an agreement 
providing for advance payments to the contractor, suppose we 
found such an attempt to take the form of this document la-ing 
incorporated into and made part of the agreement for any public 
work, how should a court look at it?

Suppose a bank at the back of a contractor in such a case at 
the very outset willing to indemnify upon receiving the money, 
would such a transaction fall within the meaning of s. 32 and la- 
hold payment? This question I put to counsel and am yet without 
an answer.

I cannot assent to such a repeal of the Act.
I agree with Walsh, J., that such a transaction of suspensive 

holding of money, as evidenced by this receipt, is not a payment 
within the meaning of the Act.

I think the appeal should lie dismissed with costs.
Duff, J.:—The appeal should Ire allowed, and the action 

dismissed with costs.
Anoi.in, J.:—Reversing the judgment of Harvey, C.J., who 

had dismissed the action, the Appellate Division of the Supreme 
Court of Alberta held the plaintiffs, the Dominion Radiator Co., 
entitled to a mechanics’ lien in respect of the price of a hot water 
heating system (#1,019.27) and a water pumping system ($438.71) 
furnished by them as sub-contractors for Cirant Bros. Limited 
to the defendants, the City of Calgary, for a Children's Shelter. 
From that judgment the city appeals on three distinct grounds:— 
(a). That the lien in respect of the whole claim had expired Ireforc 
it was registered; (6). That the contract for the heating system 
was entirely distinct and separate from that for the water system 
and that the lien in respect of the former, at all events, had ex-
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pired; (c). That when the city first received a “notice in writing” 
of the plaintiffs' lien no sum was owing by it to the contractors.

In view of my opinion on the third ground of appeal, 1 have 
found it unnecessary to pass upon the other two grounds.

S. 32 (1) of the Alberta Mechanics' Lien Act is as follows:— 
(See judgment of Idington, .1.)

The words in brackets were added by an amendment of 1908.
The lien is created by s. 4 of the Act, and is thereby declared 

to be “limited in amount as hereinafter mentioned.”
By s. 8, it is “limited in amount to the sum actually owing to 

the person lien." By s. 19 it is provided that “the
owner complying with the provisions of the Act shall not be 
liable for any greater sum than he had agreed to pay by con­
tract.”

By s. 32, above d, a further limitation is imposed, with 
the result that the lien attaches only to the extent of any moneys 
owing to the contractor by the owner when the latter receives 
notice in writing of the lien, or which may subsequently become 
owing to the contractor.

Admittedly the first notice in writing of the appellant's lien 
received by the city was the statement of claim in this action, 
delivered on November 4, 1915. At that time the city had in 
hand no moneys owing to the contractor, Grant Bros. Ltd. It 
had paiil the last of such moneys in its hands ($1,457.98), to the 
Bank of British North America on May 19. 1915, upon a claim 
made by the bank under an assignment from Grant Bros., of 
which it had received formal notice on February 25, 1915. The 
appellants’ lien was registered on April 1, 1915, and there is evi­
dence of verbal notice of their claim having been given to the 
city's building superintendent shortly before its registration and 
again shortly afterwards. On making the payment to the bank 
the city took from it the following receipt :—(See judgment of 
Idington, J.)

Upon the foregoing facts, the respondent urges that the pay­
ment by the city to the bank after registration and verbal notice 
of the lien was a fraudulent attempt to defeat it, and should there­
fore be held void as against the lien holder, and that the terms 
of the receipt taken by the city confirm this view and also shew 
that the payment to the bank was not intended to be a genuine
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and absolute payment, and should therefore be disregarded in 
considering whether there was any sum owing by the city to the 
contractors when it received notice in writing of the lien—that 
it was in fact merely a conditional payment of money to be re­
turned to the extent to which the city might be held liable to 
meet the plaintiffs' lien.

There is no evidence of any collusion or of fr intent
on the part of either the city or the bank. No indirect or improper 
motive has lieen suggested for the city or its officials preferring the 
bank’s claim under its assignment to that of the plaintiffs. For 
aught that appears the civic authorities may have acted in the 
bond fide lielief that the plaintiffs' lien had expired lieforc its 
registration, and that the city was bound to make payment 
under assignment of which it hail received notice on February 25. 
Fraud is not to be presumed in this case more than in any other.

The effect of s. 32 as it now stands, is, in my opinion, to 
make the giving of notice in writing to the owner a condition of 
the mechanic’s or the materialman's lien attaching so as to make 
the owner liable, just as other sections of the Act make registration 
and the institution of an action within defined periods conditions 
of its preservation. There can be no more justification for holding 
verbal notice to In- a sufficient ground for dispensing with the 
fulfilment of one condition than for treating it as a valid excuse 
for non-compliance with the others. To hold that the extent of 
the owner’s liability is fixed either by actual verbal notice or by 
registration would Ik* contrary to the explicit terms of s. 32 and 
would involve either reading out of that section the words “in 
writing” or inserting a declaration that registration shall Ik* deemed 
“notice in writing.” Such an alteration of the statute the legis­
lature alone is competent to make.

There is nothing inherently unfair or extraordinary in a pro­
vision imposing the giving of notice in writing to the owner 
as a condition of the existence of such a special privilege as the 
right to a lien conferred on vendors of labour and material for 
work ui»on lands. It may Ik* that in endeavouring to protect the 
owner from the difficulties of a situation that might arise from 
the absence of some such provision (illustrated in the cases of 
Breckenridge <fc Lund v. Short, 2 A.L.R. 71, and Trans v. 
Brcckenridge-Lund Co., 43 Can. S.C.R. 59, the legislature went

1882
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farther in 1008 than was necessary or desirable. But, if so, the 
responsibility is with it and the remedy in its hands.

Much was made in argument for the respondent of the pro­
vision of the Land Titles Act which declares a mechanic's lien 
when registered to be an encumbrance on the lands. But the 
existence of the lien itself and its extent depend upon the pro­
visions of the Mechanics’ Lien Act. The two statutes must be 
read together, and registration under the Land Titles Act cannot 
be taken to create an encumbrance where there is no valid lien 
under the Mechanics’ Lien Act or to neutralize or modify tin* 
limitation upon its extent which the Mechanics* Lien Act explicitly 
imposes.

As to the receipt taken by the city it does not establish that 
the payment to the bank was conditional. It merely shews that, 
having some knowledge of a claim of lien which they may have 
deemed quite unfounded, the civic officials, ex majori cautcla, 
sought and obtained from the bank an indemnity against the 
possibility of that claim turning out to be enforceable. Failure 
to have done so in reliance upon their own belief, however firm, 
that no lien in fact existed, or that the assignment to the bank, 
operating from the date when the city had notice of it. gave its 
claim priority over that of tin- plaintiffs, of which it received 
verbal notice only subsequently, might have been deemed 
culpable remissness by those to whom the officials were accountable. 
However mistaken that belief may have been, after the city had 
paid over to the bank all the moneys in its hands owing to the 
contractor, there was, in my opinion, no “sum owing by the 
owner to the contractor" within the meaning of s. 32.

With great respect for the judges who take the contrary- 
view, I am of the opinion that the judgment a quo involves a 
repeal of tin* amendment of 1008 to s. 32 which the legislature 
alone can effect. On this branch of the case I agree with the 
Chief Justice of Alberta, whose judgment, 1 think, should be 
restored. The appellant should have its costs here and in the 
Appellate Division. Appeal allowed.
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MARSDEN v. MINNEKAHDA LAND Co.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher.
JMe Phillips, and Eberts, JJ.A. April 2, 1918.

Companies (§ VII D—380)—Winding up—Svbstantial interest of 
petitioner—Only creditor desiring winding up -Discretion.

Where it is not made to appear that a petitioner for a winding up order, 
under R.8.C. (1906) c. 144. lias a substantial interest in the winding up, 
and where he is the only creditor desiring an order to wind up, the order 
ought not to be made.

\Re Okell v. Morris (1902). 9 B.C.R. 153. applied.]

Appeal by plaintiff (a judgment creditor; from an order of 
Morrison, J., refusing to order a winding up under the Winding 
Vp Act (K.S.V. 1906, c. 144). Affirmed.

Sir C. //. Tupper, K.C., for appellant.
A. 1). Taylor, K.( for respondent.
Macdonald, CJ.A.:—The preliminary objection was taken 

by Mr. Taylor, counsel for the respondent, that under s. 101 of the 
Act an appeal does not lie. 1 think the objection must be over­
ruled.

In lie l'mon Fin Insurance ( , 13 A.H. (Ont.) 268, at 295, it 
was held that an appeal of this nature involves future rights. 
Cushing v. Cushing, 37 Can. S.C.It. 427, decides only that in a case 
of this sort it cannot lie said that any sum of money is involved. 
That case does not decide and could not decide, having regard to 
the statute there under construction, the question of whether or 
not future rights are involved in a winding up order.

Then on the merits. After a careful consideration of the facts, 
and of the very able written arguments which have been submitted 
to us, I am not prepared to say that the judge wrongly exercised 
his discretion in refusing to make the winding up order. It was 
argued that since lie has given no reasons for judgment it ought to 
Ik* assumed that he disused of the at ion otherwise than in 
the exercise of a discretion. I think, on the contrary, it must be 
assumed that he came to his conclusion judicially, and if the order 
is one which is discretionary and can be sustained on the assump­
tion that the judge applied his mind to the whole case, then it must 
lie taken that he made the order in the exercise of that discretion.

Appellant’s counsel contended that where a statutory notice 
has been served demanding the payment of a debt which has ma­
tured into a judgment, the judgment creditor is entitled ex débita 
justifia■ to the winding up order unless it be established that the

4



40 D.L.R.1 Dominion Law Reports. 77

petition is being made use of for some ulterior or improper motive, 
and he eites several authorities to support that contention. 1 do 
not find it necessary to go into a minute discussion of the authori­
ties. The late full court in He Okell v. Morris (1902), 9 IL(ML 153, 
held that where nothing substantial was to lie gained by the 
winding up order the judge of first instance was right in refusing to 
make it. If I am to understand by the submission of counsel above 
referred to that special stress is being laid upon the fact that a 
demand for pax ment was made and not met, then I think it right 
to say that in my opinion it makes no difference in considering the 
ex debito right to an order whet lier the insolvency be proved by 
that method or by any other sufficient evidence. However, in 
that respect there is no distinction to be drawn between this case 
and He Okell v. Morris, supra, where no such demand appears to 
have been made. The decision of the full court, while not binding 
on this court, was the decision of a court of co-ordinate jurisdiction, 
which this court by judicial comity will not over-rule except under 
very exceptional circumstances indeed. He Okell v. Morris, supra, 
in a way was a much stronger case for the making of the order than 
is the one at Bar. There there was neither a voluntary xvinding up 
nor an assignment for the benefit of creditors preceding the petition. 
Here there was an assignment for the benefit of creditors, and the 
case in respect of its facts is very similar, except in some matters 
affecting discretion, to that of He Maple Leaf Dairy Vo. (1901). 2 
O.L.R. 590, where an order to wind up vas refused and the pro­
ceedings under the assignment permitted to be carried on.

Now the case made out by the petitioner is a strong one in all 
respects except one. Were it not for that one the numerous 
English cases cited to us would have great weight. The distinguish­
ing circumstance is this, and it is clearly an * us to a similar 
circumstance in He Okell v. Morris, here the petitioner is the only 
creditor who wants the company wound up compulsorily, the 
others want it wound up by the assignee. The petitioner is a se­
cured creditor, and while his counsel appeared to ridicule the idea 
that a vendor of land under an agreement of sale who had received 
two-thirds of the purchase money, and who cannot be compelled 
to convey until the other third is paid, to him, is a secured creditor. 
Had he conveyed and taken a mortgage back could it be said that 
he was not a secured creditor, yet his situation is in effect that of a
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mortgagee holding a first mortgage to secure $4,000 on land which 
not very long before the petition had been sold by him to the 
company for $12,000.

Then1 is not a tittle of evidence that his security is not ample. 
The lands are farm lands, and while in argument it was suggested 
that there was a shrinkage in the value of lands between the date 
of sale and that of the petition, there is no evidence of it ; to use the 
words of Walkem, J., in He Okell v. Morris: “I sec* nothing to be 
gained by a winding up order.” On the contrary 1 see danger of 
loss to the estate by making the order.

In what 1 have said, 1 do not wish to convey the impression 
that a secured creditor cannot le a petitioner for a winding up 
order. What I do say is that where it is not made to appear that 
the petitioner has a substantial interest in the winding up, and 
where he is the only creditor desiring an order to w ind up, the order 
ought not to l e made.

1 would dismiss the appeal.
Martin, J.A., dismissed the appeal.
Galliher, J.A.:- I agree with the Chief Justice.
McPhillii‘8, J.A. (dissenting):- This appeal is from the refusal 

of Morrison, J., to order a winding up of the respondent under the 
Winding Vp Act, R.S.C. 1900, c. 144, the petitioner therefor, 
the appellant, being a judgment creditor of the respondent. The 
respondent, before the application was made, had made an assign­
ment for the benefit of creditors under the Creditors’ Trust Deeds 
Act, R.S.B.C. lfill, e. 130. The fact of the assignment alone 
would entitle a winding up order being made (see Winding Vp Act, 
c. 144, ss. 3 (f/), 11 (c). The petition for the winding up was opposed 
by the company and nearly all the creditors. The main ground of 
objection was that, in view of the* assignment, the creditors, other 
than the petitioner, were satisfied that the assignee should proceed 
under the terms of the assignn ent and the provisions < f the Credi­
tors Trust Deeds Act, the contention being that the assignment 
for the benefit of creditors was in effect a voluntary liquidation 
and Ontario cases were cited to that effect, and that no sufficient 
case had been made out for the making of a compulsory order for 
winding up. The onus, however, was upon t he respondents to shew 
that there was no reasonable probability of any benefit accruing to 
the unsecured creditors for the winding up—(see He Crigglestone
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Coal Co., [1000] 2 Ch. I). 327; 1\V Kraftwipolsky, etc. Co., [1S02] B (
3 ( 'h. I). 174)- and that onus, in my opinion, was not discharged. ( A.
1 cannot bring myself to the conclusion in the present ease that the yjXKsm x 
winding up will be unfruitful or that the )>etition is presented simply y|IXV| 
for the purpose of making costs (see i imien’s Winding Up, 8th ed. kahua 
(1009), at pp. 30, 37). The _ r in the present case, in my Law C o.
opinion, is entitled ex debito justitia1 to the winding up order—(see McPhi|iii*.1 A 
lie Amalgamated Properties of lihodesia ( 1013), I.im., [1017] 2 ( h.
115, Sargant, J.). It cannot be said that an assignment for the 
benefit of creditors is equivalent to a voluntary winding up; but, 
even if it were, and were it even that the company was being wound 
up voluntarily, that would not disentitle a compulsory order being 
made that it be wound up by the court.

I do not consider it necessary to refer to or discuss in detail all 
the cases referred to in the written arguments (which by leave upon 
special grounds were allowed to be presented) but consider it 
sufficient to say that in my opinion the present case is one in which 
an order? 1 have gone for the winding up of the company under 
the Winding Up Act (e. 144, R.S.C. 1909)—1 cannot, with 
great respect to the judge, accept the contrary view at which the 

arrived.
I would, therefore, allow the appeal.
Eberts, J.A., would dismiss. Appeal dismissed. Eberts, j a

EDWARDS v. CITY OF SYDNEY. N. S.
Nova Scotia Supreme Court. Hassell, J., Ritchie, K.J. anil Chisholm, J. w <■

March 13, 191K.

Appeal (§ VII—4 SO) -Damages - Award or referee — Consideration
or ALL ELEMENTS—APPELLATE COURT—SETTING ASIDE.

In un action for damages for inrsonal injuries the appellate court will 
not, unless under very exceptional circumstances, disturb the verdict of a 
jury or of a referee for assessment of damages where consideration 
has been given to all the different elements of damage in respect to 
which the plaintiff is entitled to compensation and an award made which 
was deemed to be fair and reasonable, under all the circumstances.

Plaintiff claimed damages against the defendant corporation Statement, 
for injuries sustained as the result of tripping over an iron pipe 
protruding above the sidewalk on one of the public streets of the 
city of Sydney. There was a default judgment after which an 
order was made by Longlev, J., referring the matter to Finlay, on,
C.Co.J., as referee for assessment of damages.

15
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The County Court Judge, after hearing evidence, assessed 
damages in plaintiff's favour at the sum of 88,500.

Both parties appealed, defendant to reverse the decision and 
reduce the amount of damages and plaintiff to vary the assessment 
by increasing the amount of plaintiff's damages to $5,000, or 
such sum as thç court should deem plaintiff "to on the
evidence. Notice was given on behalf of plaintiff that plaintiff 
would not prosecute his appeal until defendant's appeal was 
proceeded with.

Robertson, K.C., for appellant ; Ross, K.C., for respondent.
Rvssell, J.:—The County Court Judge, to whom this case 

was referred, has awarded 82,500 damages in an action of the 
plaintiff against the City of Sydney. The plaintiff fell violently 
to the ground lx»cause of an obstruction on the sidewalk. Before 
his fall, he was in good health, and was not conscious of anything 
wrong with his heart. After the fall he had a leakage from the 
heart and a hernia. .The latter was produced by the accident, 
and both medical witnesses say that the heart lesion could be so 
produced. The efficiency of the plaintiff has lx*en reduced it is 
said 50fV • The amount to lx* awarded is, after all that can be 
said, mere guess-work. It is argued for the defendant city that 
if the plaintiff submits to an operation, his efficiency will be re­
stored, and that if he does not undergo an operation, the costs 
of one should not have entered into the estimate of damages. 
I am not convinced that the plaintiff does not mean to take the 
operation, or that he will not do so. Nor do I think it is proved 
that his efficiency will lx? completely restored if an operation is 
performed. The judge has not found that the heart trouble was 
not caused by the fall. It will certainly continue after the 
operation, and may have been properly taken into account in 
as>essing the damages. It is not certain that the judge allowed the 
full 50r( for diminution of efficiency, and as to the period for 
which he should allow there is no definite principle of law that I 
know of. The amount awarded seems to me not excessive, and 
I think the defendant’s appeal should be dismissed with costs. 
The plaintiff's appeal I would also dismiss, but without costs, as 
it has added nothing to the expense of the litigation, and was a 
mere precautionary step to enable the court to increase the dam­
ages if so minded, with notice that it would not lxi prosecuted if 
the defendant's appeal was withdrawn.
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Chisholm, J : -This is an appeal from the decision of His 
Honour Judge Finlavson, sitting as a special referee to assess the S. ('. 
damages to which the* plaintiff is entitle<l in consequence of the Edwaki

personal injuries caused to him by the negligence of the defendant-.
The plaintiff was walking along one of the streets of Sydney 

after dark, when he struck a piece of pipe, was thrown violently 
on frozen ground, ami was seriously injured. One of his knees 
was hurt: his clothes were torn: and the doctor found the follow­
ing day that he was ruptured in the right side, and had valvular 
trouble of the heart.

According to the testimony of the doctors the rupture was 
undoubtedly caused by the fall, and the heart condition also 
may have been caused by the fall. The chances of the heart 
becoming normal again are small. The rupture may be overcome 
by a surgical operation. The chances of a cure without any 
operation are nil. The doctors who were called do not make it 
clear whether they think the plaintiff should undergo the operation; 
but one of them says that by an operation in medium conditions

has not been operated on: and in his present condition it is con­
sidered that his efficiency in hi ; ordinary work, that of constable, 
has been reduced by 50rf.

The County Court Judge assessed the damages at 82,">00.
The principles on which an assessment in cases of personal 

injuries like this should be made are clearly stated by Field, J., in 
Phillip* v. />. <V XIV. II. Co., ."> Q.B.D. 78, and by Coekburn, C.J., 
in the same case, in l Q.B.D. 400. Coekburn, C.J., says:

Bui we think that a jury cannot lx- said to take a reasonable view of the 
case unless they consider and take into account all the hen Is of damage in 
res|Miet of which a plaintiff complaining ol a personal injury is entitled to 
compensation. These are the bodily injury sustained; the pain undergone; 
the effect on lia* health of the sufferer, according to its degree and its probable 
duration as likely to be tein|M>rary or |>erninncnt; the exj>e rises incidental to 
attempts to effect a cure, or to lessen tin- amount of injury; the j>ccuniary loss 
sustained through inabilitx to attend to a profession oi business as to which, 
again, the injury may be of a temporary charaetei, or may be such as to in­
capacitate the party for the remainder of his life. If a jury have taken all 
these elements of damage into consideration, and have awarded what they 
deemed to be fair and reasonable compensation under all the circumstances 
of the case, a court ought not, unless under very exceptional circumstances, 
disturb their verdict.

0—g) D.L.R.



82 Dominion Law Reports. (40 D.L.R.

N. S.

8. C.

Edwards

Chi-holm, J.

Ritchie, E J.

ALTA.

8. C.

The contention of the defendant is that the County Court 
Judge made due allowance for the impairment of the plaintiff's 
efficiency by 50f \, and for the other elements of damage mentioned 
and in addition included the cost of the operation which has 
never been performed. In other words, that he allows for the 
pain and suffering, the exjiense so far incurred, loss of income up 
to the time of the assessment, loss of future income on the basis 
of 50f, impairment, and 8500 for the expense of an operation 
which has never l>een had. If that were the way in which the 
judge arrived at the amount of the damages, 1 think he would 
lie in error. The plaintiff cannot have his loss of future income 
on the basis of a permanent impairment of efficiency of 50f \, and 
also the cost of an operation which, if had, would probably greatly 
reduce that impairment, and which if not had, Iocs not represent 
any item of damage at all.

Although the language of the decision appealed from is not 
free from doubt, I have come to the conclusion that what the 
judge considered was the cost of the operation, and the 
diminished earning power of the plaintiff after such operation was 
had. It is true that, earlier in the decision, he alludes to the 
50rV loss of efficiency, but that I take to Ik* only in the way of 
summarizing the evidence given as to plaintiff's condition.

I think the defendant's appeal should l>e dismissed with costs. 
The plaintiff als< gave a notice of appeal, but the appeal was 
not argued. 11 cross-appeal should be dismissed with costs 
and the costs « ducted from the plaintiff's costs.

Ritchie J.:—I agree with Chisholm, J.
Appeal and crosx-appeal dismissed.

CRISTALL v. McKERNAN.

Allterta Supreme Court. Apwllate Division. Homy. C.J.. Stuart. Heck and 
Hynaman, JJ. April 5. 1918.

Trial (§ II—40)—Trial judge refusing trial by jury—Discretion— 
Proper consideration—Not proceeding on wrong principle— 
Court of appeal.

A court of ap|>eal will not interfere with :m on hr of a judge, refusing 
a trial with a jury, where he has exercised his discretion after projier 
consideration of the ease and has not proceeded upon any wrong principle.

Appeal from a decision of Walsh. J.. refusing to order a trial 
with a jury.

St atement.

3826



40 D.L.R.l Dominion Law Reports. 83

S. B. Woods, K.C., for appellants : Frank Fard, K.C., for 
res] Mini lents.

Harvey, C.J., concurred with Hyndman, J.
Stvart, J.:—I think this appeal should be allowed and the 

issues of fact in the case directed to be tried by a jury. With 
resjieet, I venture to disagree with the view expressed by the 
judge below to the effect that localise there are inferences 
(i.e., 1 assume of fact) to be drawn from the acts of the parties a 
jury should not be ordered.

It is true that under the old rule the action could not be tried 
by a jury. But in one respect the existing rules are wider because 
they provide for the trial by a jury of certain “issues,” that is, 
issues of fact, not of the whole action with the expectation of a 
general verdict one way or the other which is all that could have 
been done under the old rule.

I do not think sufficient importance has been to this
distinction nor sufficient effort made to take advantage of the rule 
which allows issues of fact to he left to a jury for trial.

Hyndman, J.A.:—This is an appeal by the defendant Daisy 
Evelyn MeKernan from the decision of Walsh, J.. refusing to 
order a trial with a jury.

It is apparent to me that the judge considered very carefully 
the several issues arising in the action and I am unable to see that 
he proceeded upon any wrong principle.

The judge, therefore, having exercised his discretion after a 
proper consideration of the case. 1 do not think his disposition of 
the matter ought to l>e interfered with. (See the decision of the 
Chief Justice in Hogan v. Northern Construction Co., (1918] 1 
W.W.R. 652.)

I would therefore dismiss the appeal, with costs.
Beck, J.:—This is a case in which Walsh, J., in chambers, 

directed the action to lx? tried by a judge without a jury, dismissing 
the defendants’ application that it should lx* tried with a jury.

The action is one by one creditor on behalf of himself and all 
other creditors of the male defendant and by the assignee under 
the Assignments Act of this defendant to set aside as fraudulent 
and alternatively as an unjust preference certain transfers to the 
female defendant his wife.

The action is framed obviously in view of the Assignments

ALTA.
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McK KltNAN.

Hyndman, J

Beck J
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Act (1907, c. (i), s. 39 (gifts, etc., made by insolvent with intent to 
prejudice creditors) and s. 40 (gifts, etc., made by insolvent with 
intent to prefer creditor). The claim does not seek to bring the 
case within s. 41 (gifts, etc., made by insolvent having the effect 
of preference, if attacked or (s. 42) if assignment made within 
sixty days).

It was urged tin) on the argument that on such a statement of 
claim it is open to the plaintiff to substantiate his case under 
13 Eliz. c. 5, so far as it charges a fraudulent (ami not merely a 
preferential) transaction or in other words he may treat the 
allegation of insolvency as surplusage. I think this proposition 
is sound and that notwithstanding the provisions of s. 39 of the 
Assignments Act the Statute of Elisabeth remains in full effect, 
being wider in its scope. See May on Fraudulent Conveyances, 
3rd ed., pp. 9, 133; 102, 107. (Hirer v. McLaughlin, 24 O.R. 41; 
Gurofski v. Harris, 27 O.R. 201.

This view was urged in order to emphasize the position that 
the substantial question to be tried was not merely that of some 
technical constructive fraud which it has lieeome the fashion to 
sup|)osc is liest tried by a judge alone, but a question of moral 
fraud and therefore one dependent upon intention. Even under 
s. 39 “intent ” is of the essence of the plaintiff’s case.

Still adhering to the views I expressed in Sailer v. City of Cal­
gary, 27 D.L.R. ">84, I think then» should be a jury in the present 
ease—at all events to try the issue of fraud.

In that ease, I emphasized the importance in many cases of 
separating the issue's. I said that, in such cases as traditionally 
were eases which would be tried by a jury, there remained the 
presumption in favor of the party applying for a jury.

It was the common practice in the Court of Chancery to send 
the issue of fraud to be tried in a common law court before a jury. 
This practice is still in vogue in England and ordinarily the ques­
tion of fraud is on request directed to be tried by a jury. (See 
l)r ink water v. Cnion liank (188f>), 1 Times L.R. 302.)

In disagreeing with the judge of first instance, as 1 do, I am, I 
think, disagreeing with him as to the principle to be applied in 
deciding the question of jury or no jury.

1 would allow the appeal with costs and direct the case to be 
tried with a jury.

Appeal dismissed by equally divided court.
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THE KING v. NEWCOMBE.
Suva Sartia Suprniw Court, Ku#*ell ami Isonglty, J J., HUrhw, K.J. and 

Chi*Mm, J. March 12, UilH.
Trial (t V C- 290 j—Criminal law Verdict of jury—"Guilty without 

ii ih know i.book"—Krrn r.
Knowledge is not an ingmlicnt of tin* offence m*al<*<l by we. 4tK) (b) 

of tin* Criminal Code; a verdict by tin* jury of “guilty without lii.s know­
ledge'' is in effect a verdict of guilty.

Thu prisoner was indicted at the sittings of the < 'riminal 
Court for that ht*, being then a dealer in milk Inittles, did un­
lawfully till I nit ties with a I leverage, to wit, milk for the purpose 
of sale or traffic therein, which said bottles were then the property 
of the Scotia Pure Milk Co. Ltd., a body corporate.

Tin* trial ttnik place liefore Drysdalc, .1., with a jury.
The jury, after hearing the evidence anti the charge of the 

judge, retired anti returned the verdict, “Guilty without his 
knowledge."

The judge overruled a motion for the discharge of the prisoner, 
holding that the verdict rendered was in effect one of "guilty” 
but respited judgment pending the determination of questions 
reserved for the consideration of the Supreme Court in banco.

The questions reserved are set out in full in the opinion of 
Longlev, J., which also set out the substance of the evidence 
upon which a conviction was sought.

II’. II. O'Hearn, K.C., for the prisoner.
A. (’laney, K.C., Crown Prosecutor, for the Crown.
Rvssf.ll, J. (dissenting):—We are asked to decide in this 

case that if in the early morning, liefore it is clear daylight, a 
milk dealer’s servant, in filling his master’s bottles, inadvertently 
fills a bottle bearing the trade mark of another dealer which 
happens, without his knowledge, to Ih* among a hundred or more 
I nit ties which it is his duty to fill, and the master, in loading the 
bottles into his waggon for the purpose of delivery to his cus­
tomers, inadvertently, and not knowing the offending Inittle to 
Ih* among the numlier, places it with the rest upon his milk 
waggon, the master on a verdict given by the jury of "guilty 
without knowledge" is liable to a sentence of 2 years in Dorchester 
penitentiary with hard labour because the statute for the pro­
tection of trade marks enacts that everyone is “guilty of an 
indictable offence who, being a manufacturer, dealer or trader, or 
Inittler, trades or traffics in any bottle which has upon it the

N. S.
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trade mark duly registered of another person, without the written 
eonsent of such other person, or, without such consent, fills such 
bottle with any beverage for the purpose of sale or traffic.”

At common law an honest and reasonable belief in the existence of facts, 
which, if true, would make the act for which the prisoner is indicted an inno­
cent act, lias always been held a good defence . . . Honest and reasonable
mistake of fact stands in fact ou the same footing as absence of the reasoning 
faculty (in infants) or perversion of that faculty as in lunacy . . . The 
rule above stated is expressed in the phrase “actus non facit reum nisi nu ns 
sit rea,” which in substance means that the full definition of every crime 
contains expressly or by implication a proposition as to a state of mind” and, 
if that mental element is proved to be absent in any case, the crime so defined 
is not committed. The latest and it would seem a perfectly correct statement 
ol the law on t his subject is “There is a presumption that mens rea, a knowledge 
of the facts which render the act unlawful, is an essential ingredient in every 
criminal offence. That presumption is, however, liable to be displaced by 
the words of the statute creating the offence, or the subject-matter with which 
it deals, and both must be considered” ... In some cases enactments 
by their form seem to constitute the prohibited acts into crimes even in the 
absence of the knowledge and intention necessary to constitute a mens rea. 
Few , if any, such enactments relate to indictable offences, and usually they 
prohibit certain acts in the interests of the public revenue or private property. 
1 Russell on Crimes (1st Can. ed.), 101.

The Act in this case relates to an indictable offence, and it 
is not one of those made for the protection of the public revenue, 
although it is one enacted for the protection of private property. 
If it had been intended to make the master criminally respon­
sible for the act of his servant and to obviate, in the case of both 
master and servant, the necessity for the ingredient almost 
universally necessary to the constitution of a criminal offence, I 
should have expected, at least before reading the cases herein­
after referred to, to find some intimation or suggestion of that 
intention in the frame of the statute. It is a hard law in any case 
that makes a man criminally responsible for the act of his servant, 
although it is found necessary to do so in the enactment of such 
laws as those relating to the sale of intoxicating liquors, and it 
is also found necessary for the protection of the revenue to pass 
laws which lay heavy burdens of proof upon defendants and ex­
clude the operation of the common law principle that requires 
mens rea in order to the constitution of the crime. The judgment 
of Wills, J., in The Queen v. Toison, 23 Q.B.D. 168, at 171, also 
shews that there may be nothing in the mere form of the words 
used to distinguish the cases where mens rea is necessary from
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those in which it is not. In that case the prisoner came within 
the express words of a statute» which made her guilty of bigamy 
for having married another person during the life of her former 
husband. It was “ ‘y argued that the only excuse she 
could offer was the» one provided for her in the statute to the effect 
that the section enacting the punishment should not extend 
to any person marrying a second time whose husband had been 
continually absent for 7 years, and was not known to her to be 
living within that time. Notwithstanding this section, however, 
of which the facts of the case did not enable her to take the
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benefit, it was held by the majority of the court, no less than 5 
judges dissenting, that she was innocent of the crime under the 
finding of the jury that at the time of her second marriage she, in 
good faith and on reasonable grounds, believed her husband to 
be dead. The» difficulty of determining whether menu rea is a 
necessary ingredient or not is obviously enormous when nine 
judges determine one way and five the other in the same case. 
It is moreover illustrated by the many instances given at p. 173 
of this case by Wills, J.:

There is no difference, fur instance, in the kind of language; used by Acts 
of Parliament which made1 the unauthorized possession of government stores 
a crime and the language list'd in by-laws which say that if a man builds a 
house or a wall so as to encroach ujxm a space protected by the by-law from 
building he shall be liable to a penalty. Yet in H. v. Sleep, L. & C. 44, it was 
held that a person in imssession of government stores with the broad arrow 
could not be convicted when there was not sufficient evidence to shew that he 
knew they were so marked; whilst the mere infringement of a building by-law 
would entail liability to the penalty.

Quite a number of other pairs of contrasted cases arc cited 
for tin» purpose of shewing that identical language can be con­
strued in two opposite senses, that, therefore, assistance must 
be sought aliunde, and that all circumstances must be taken 
into consideration which tend to shew that the one construction 
or the other is reasonable. Among those circumstances he says 
it is impossible to discard the consequences, and among such 
consequences he mentions the nature and extent of the penalty 
attached to the offence.

There is nothing that need shock any mind in the payment of a small 
pecuniary penalty by a person who has unwittingly done something detri­
mental to the public interest. To subject him when what he has done has been 
nothing but what any well disposed man would have been very likely to do 
under the circumstances—to the loss 1 rights, to imprisonment with

1000
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hard labour or even lo |*>nal servitude is a very different matter; and such a 
fate seemh pro|N>rly resent'd for those who have transgressed morally as well 
as unintentionally done something prohibited by law.

The Act under which this prosecution took place subjects 
the offender to imprisonment in the penitentiary with hard labour.

The case of Reg. v. Prince, L.R. 2 C.C.R. 154, was cited by 
counsel for the prosecution. 1 adopt as to this case the argument 
of the counsel for the prisoner in The Queen v. Toison, supra, 
that :

The result of that decision is in no sense to displace the doctrine of the 
necessity for a mins rea as a general proposition of criminal law. at least in 
euses where the act is done under a lielief of the existence of a state of facts 
which, if it really existed, would render the act not criminal nor immoral. In 
that ease the prisoner knew that in taking tin- girl away from her father he 
was, altogether apart from the question of her age, doing an impro|iei and 
immoral act.

This is, 1 think, a correct statement of the principle on which 
the majority of the court acted in deciding Reg. v. Prince, supra. 
Lord Bramwell, who spoke for the majority of the judges, laid 
stress upon the fact that the act of taking a girl away from her 
father was a wrong in itself, “not illegal but wrong." and, therefore, 
the court might wi ll hold that the prisoner who had done such 
an act did it at his peril, and if it should turn out that she was 
under the age of sixteen, he was liable to punishment without 
knowledge on his part that she was under that age. His ignorance 
of this fact was no excuse. Surely that case is quite distinguish­
able from the present in which if the facts had been as the prisoner 
must under the verdict be held to have believed them to be, 
there was nothing done that could not have been done by a per­
fectly innocent person. The act of the prisoner in Reg v. Prince, 
supra, even if the facts had been as he mistakenly believed them 
to be was a wrongful act. Much depended also in that case, as 
in the case of The Queen v. Bishop, ô Q.B.D. 25V, and some others 
which might have been cited as apparently favourable to tin- 
case of the prosecution upon the consequences that might follow 
if ignorance were held to furnish an excuse. On the other hand, 
in Sherras v. De Rutzen, 11895] 1 Q.B. 918, a section of the Licens­
ing Act, 1872 (English), subjected to a penalty any licensed person 
who supplied any liquor or refreshment whether by way of gift 
or sale to any constable on duty, unless by authority of some 
superior officer of such constable. The defendant did the act
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prohibited, but he bond fide believed that the constable was off 
duty. His erroneous but bond fide belief was a defence, although 
there were no such words as “knowingly” or “wilfully” or any 
other words of similar meaning in the section under which he 
was prosecuted.

It must be conceded that the case is a difficult one. Having 
regard, however, to the general statement in Russell on Crimes, 
already quoted, that few of the enactments in which the necessity 
for the mens rea is dispensed with are enactments relating to indict­
able offences, ami to the considerations presented by Wills, «L. 
in The Queen v. Toison, 28 Q.H.I). 108, where he distinguishes 
lietween the case of a mere breach of a municipal by-law and the 
conviction for a crime involving imprisonment with hard labour, 
I think it would be a reproach to our jurisprudence if we were 
obliged to decide that an honest man was liable to imprisonment 
in the penitentiary for a prohibited act which he did not know 
he was doing. The case last cited of Sherras v. DeHutzen, supra, i< 
a direct authority for deciding in the prisoner’s favour as is also 
The Queen v. Toison, supra, and under the authority of those 
cases, as well as in virtue of the general principles of criminal law, 
I must hold that the verdict in this case is a verdict of acquittal.

Long ley, J.:—The judge who tried the case has reserved for 
the court certain questions. The first one was: “Does the 
verdict in this case amount to a verdict of acquittal?” It may 
as well be stated that the verdict in this case was “Guilty, without 
knowledge."

In perusing s. 490 of the Criminal Code of Canada, I have 
come to the conclusion that no mens rea entered into the offence 
committed. The Act provides that the mere fact of using any 
bottle or siphon for the sale therein of any beverage, "or the 
having by any such manufacturer, dealer, trader or bottler upon 
any Iwittlc or siphon such trademark or name of such othei 
person, or the buying, selling or trafficing in any such bottle or 
siphon without such written consent of * " r person, or the
fact that any junk-dealer has in his possession any bottle or 
siphon having upon it such a trade mark or name without such 
written consent, shall be prima facie evidence of trading or 
trafficing within the meaning of par. (6) of this section.”

The mere act of using the bottle of another party is itself 
prima facie evidence of guilt.
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In the examination of Scullion the following question is put 
to him:

Can you tell a Scotia Pure Milk bottle from any other bottle? A. Well, 
when 1 look over them. I do at times.

The matter has to be déterminai by the judge trying the 
cause as to whether or not it was simply carelessness or inadver­
tence, and he fixes the penalty accordingly. In my judgment, 
the verdict “guilty without knowledge” did not constitute a 
verdict of acquittal. On the contrary, I regard it as distinctly 
a verdict of guilty. 2nd. “Should I have instructed the jury 
that a mens rea was necessary under 490 (6) of the Code, the 
section under which defendant was indicted and convicted?” 
In my judgment he should not. 3rd. “If all or any of the fore­
going questions are answered favourably to the defendant, should 
the conviction herein lie quashed or a new trial ordered?”

It scarcely lx»comes necessary to answer this question at 
present. I think the conviction and verdict of conviction were 
right.

The court was asked also the following question:—
Was I right in instructing the jury that the defendant was liable crim­

inally under said s. 490 (6) for the acts of his servant, and. if so. should 1 have 
qualified said instruction by udding that defendant was only criminally liable 
under said section for the acts of his servant when the servant was acting 
within the scope of his authority?

I do not think that the judge was at all in error in his charge 
in that respect. The acts of his servant in this case were purely 
within his authority.

The jury were justified, perhaps, in adding the words “with­
out knowledge” on account of the judge’s charge, but I think 
that the* words “without knowledge” were put in purely as the 
result of that charge, and have no relation whatever to the ques­
tion of guilt or innocence. In my judgment the defendant should 
be handed over to the judge who tried the case for administration 
of such punishment as he may consider necessary.

Ritchie, E.J., (after setting out the facts):
I have to confess that the distinction attempted to be drawn 

in this case between mens rea and lack of knowledge is too subtle 
for me. Mens rea in the case of receiving stolen goods means 
knowledge that the goods were stolen. I think in this case it 
means knowledge on the part of Newcombe that the bottles
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were filled by his servant. S. 4tK) (6) is as follows: Everyone is 
guilty of an indictable offence who:
being a manufacturer, dealer or trader, or bottler, trades or traffics in any 
bottle or siphon which lias upon it the trademark duly registered or name of 
another person, without the written consent of such other person, or without 
such consent fills such bottle or siphon with any beverage for the purpose of 
sale or traffic.

The preceding sub-s. (a) which deals with defacing, con­
cealing or removing trademarks has the word “wilfully” before 
the description of the offence. I must, in construing sub-s. (6), 
assume that parliament left out the word “wilfully” with deliber­
ate intent.

1 have come to the conclusion that the statute has made the 
filling of the bottles an offence, whether done with or without 
knowledge. From this conclusion, I would gladly escape if I 
could convince myself that there was any legal way of escape, 
because Xewcombc had no knowledge of the filling of the bottles, 
or that they were in his possession. The question involved is as 
to the legal construction to be put on the statute, and I think 
that it is necessary to look at the object of the statute to see 
whether knowledge is an ingredient of the offence created. The 
clear object of the statute is to protect manufacturers, dealers, 
traders or bottlers in the use of their registered trademark or 
name.

If knowledge is of the essence of the offence the statute fails 
to attain the object for which it was passed. This, I think, 
does not require demonstration. 1 cannot escape from the 
significance to lie attached to the use of the word “wilfully” 
in sub-s. (a) and its absence from sub-s. (b).

The case of Cundy v. Le Cocq, 13 Q.B.D. 207, is, I think, in 
point. In that case the Licensing Act, 1872, s. 13. made it an 
offence for any licensed person to sell any intoxicating liquor to 
any drunken person. A publican sold intoxicating liquor to a 
drunken person who had given no indication of intoxication, and 
without being aware that the person so served was drunk. It 
was held that the prohibition was absolute and that knowledge 
of the condition of the person served with liquor was not necessary 
to constitute the offence. The remarks of Stephen, .1.. I regard 
as applicable in principle to this case; at p. 20V he said:—

I am of opinion that the words ol the section amount to an absolute 
prohibition of the stile of liquor to u drunken person, and that the existence
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of a Ixmûfidt mistake as to the eondition of the |ierson served is not an answer 
to the charge, but is a matter only foi mitigation of the jienalties that may be 
iin|Hmcd. 1 am led to that conclusion both by the general scojh* of the Act, 
which is for the repression of drunkenness, and from a comparison of the 
various sections under the head "Offences against public order.” Some of 
these contain the word “knowingly,” as, for instance, s. 14 which deals with 
keeping a disorderly house, und s. 16 which deals with the penalty for harbour­
ing a constable. Knowledge in these and other eases is an element in the 
offence, hut the clause we are considering says nothing about the knowledge of 
the state ol the pelson served.

Speaking of the maxim that in every criminal offence there 
must l>c a guilty mind, Stephen, J., goes on to say:

In old time and as applicable to the common law or to earlier statutes, 
the maxim may have been of geneial application hut a difference has arisen 
owing to the greater precision of modern statutes. It is imi>ossible now, as 
illustrated by the eases of Reg. v. I’rince, L.R. 2 C.C.R. 154, and Reg. v. 
Bishop, 5 Q.B.D. 259, to apply the maxim generally to all statutes, and the 
substance of all the reported caws is that it is necessary to look at the object 
of each Act that is under consideration to see whether and how far knowledge is 
of the essence of the offence created.

Knowledge being, as 1 think, immaterial, the trial judge was, 
in my opinion, right in treating the verdict as a verdict of guilty.

There can l>c no doubt that the parliament of Canada has 
jurisdiction to make the mere doing of an act without knowledge 
that it is being done an offence. When a statute so provides 
then the only question is, has the person charged in fact done the 
act which the statute has made an offence. 1 think that is 
exactly what the statute has done in this ease. The Slmighen- 
white case in 9 Can. Cr. Cas. 173, has no n ation. There, 
Girouard, J., delivering the majority opinion of the Supreme 
Court of Canaria, treated “malicious intent” as the essential 
requirement of the crime. In this case, I think, it cannot upon 
the true construction of sub-s. (6) of s. 490 of the Code be said 
that knowledge is an essentia! requirement of the offence.

The trial judge refused to reserve the following question:—
“Was 1 light in instructing the jury that defendant was 

liable criminally under said section 4tH) (ft) for the acts of his 
servant, and, if so, should 1 have qualified said instruction by 
adding that the defendant was only criminally liable untler said 
section for the acts of his servant when the servant was acting 
within the scope of his authority?”

From this refusal there is an appeal.
It is said there was something for the jury. I think not.

8
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As a matter of law, Neweomlie, in this case, was criminally liable 
for the acts of his servant. Acting by the servant, the principal 
did the act which the statute prohibits. As to whether the 
servant was acting within the scope of his authority there is 
absolutely no dispute or question about it.

The evidence is made part of the case. Scullion, the servant, 
says that he was employed by Xeweombe as “bottle filler.” 
There is no evidence or suggestion the other way. It would, I 
think, be an absolute farce to put a question to a jury where 
no such question has arisen in the evidence, where there is nothing 
upon which a jury could possibly make a finding. The judge was 
clearly right in his refusal.

The result is that the conviction must be affirmed.
Chisholm, J.:—I concur in the opinion of Ritchie, J., and think 

the questions reserved should be answered as follows: 1. No. 
2. No. 3. Disposed of by answers to questions 1 and 2.

As to the question which the trial judge refused to reserve 
with respect to the liability of the accused for the acts of his 
servant, I agree with the trial judge that the evidence was all 
one way, and there was no evidence upon which a jury could 
possibly find that the acts complained-of were outside of the 
scope of the servant's authority. Hutch v. />. <fc AMI . R. Co. 
(1899), 15 T.L.R. 24(1.

The appeal from the decision refusing to reserve that ques­
tion should be dismissed. Appeal dismissed.

NOBLE v. LASHBROOK.
Saskatchewan Supreme Court. Aji/hIIuIi Division. Ilaullain. C.J.S.. Xeuiand* 

Lamont and Elwooti. JJ.A. March 27. 1918.

Damages (§ III J—200)—Claim for ike and occcpation—Contract— 
Compensation.

A claim for comjxnsation for use and occupation, not under a contract 
affording a basis of compensation, is not for a debt, within the meaning 
of the rules of the District Courts (Siisk ), as to costs, hut sounds in 
damages.

Appeal from a judgment of the trial judge in an action for 
compensation for use and occupation of a chattel. Reversed.

./. M. Hatibidye, for appellant; P. II. Cordon, for respondents. 
The judgment of tin* court was delivered by.
Lamont, J.A.:—In September, 191(1, the plaintiff sold to the 

defendants a threshing machine, for which the defendants gave
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their notes. The defendants took possession of the machine and 
commenced threshing. A short time afterwards, it was discovered 
that there had not been a compliance with the provisions of the 
Farm Implements Act, and that, therefore, the sale was invalid. 
The defendants returned the machine to the plaintiff, who returned 
the defendants their notes. The plaintiff asked the defendants to 
pay him a fair rental for the use of the machine, or to pay over the 
earnings. Not receiving any satisfaction, he brought this action, 
in which he asks :—(a) An accounting of the number of days the 
machine was used ; (b) 815 for each day the machine was so used; 
and (c) general damages in the sum of 850.

The Judge of the District Court before whom the matter came 
found that the defendants had used the machine 0 days, and he 
allowed the plaintiff 810 |>er day, or 800 in all. with costs fixed on 
the small debt scale, because, in his opinion, the action being for 
compensation for the use of the machine, it did not sound in 
damages. From this judgment the plaintiff appeals, on the ground 
that the trial judge erred in holding that the action did not sound 
in damages, thereby depriving the plaintiff of his costs cn the 
District Court scale.

As to the 800 award as compensation for the use of the machine, 
there is no appeal. We have, therefore, only one question to 
consider. Is a claim for an uns]X‘cified amount, for the use of a 
chattel, a claim to which the small debt procedure is applicable?

The rules of the District Courts provide as follows:—
4. In all claims and demands for debt, whether payable in money or 

otherwise, where the amount or balance claimed does not exceed $100. the pro­
cedure shall, unless otherwise ordered or allowed by a judge, he as follows:—

The rules then provide a simple procedure, with a tariff of costs 
much lower than the regular District Court scale. If the claim 
in this case is for a “debt ” within the meaning of r. 4 above cited, 
the trial judge was right in applying the small debt scale of costs. 
If it was not for a “debt,” but sounds in damages, the costs should 
lx4 awarded on the regular District Court scale.

“Debt” is defined in Goodeve on Personal Property, 5th ed., 
at p. 102, as follows:—

A debt is un ascertained sum of money due from one |x*rson to another. 
As a debt must be an aun rlained sum. damages that may be recovered in an 
netion are not a debt u< til their amount is ascertained by judgment.

In Paradin v. Hotton, 3 W.L.R. 317, Wet more. J.. said, at 318:—
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A <lvbt is generally understood to be a liquidated sum of money payable 
by one itcroon to another, at least that is my conception of a debt.
and again at 319.

I have come to the conclusion that in order to constitute a debt within 
the meaning of the rule .there must l>e something ascertained of a fixed or 
liquidated character to start with.

In that cast*, the judge held that an action for 12 loads of hay 
at $5 a load, being the unpaid lia lance of rent of a farm leased by 
the plaintiff to the defendant at a rental of two-thirds of the whole 
crop, was not a “debt.”

See also Cosgraie v. Duchek, 3 W.L.M. 320.
In Stephens’ Commentaries on the Laws of England, 15th ed.,

. vol. 3, p. 373, the author says: “Debt lies where the object is the 
recovery of a certain sum of money alleged to be due from the de­
fendant to the plaintiff.”

In Corpus Juris, vol. 1, at p. 996, the distinction between the 
old action of assumpsit and that of debt is made as follows:

As ordinaiily stated, the distinction between ussum|»sit and debt is that 
the former is to recover damages foi the breach of it simple <>i parol contract, 
and the latter for the recovery of a debt, eo nomine and in numéro; that as- 
sumpsit will lie where the amount is uncertain or unliquidated, and debt only 
for a sum certain.

In an old work on Pleading, by Saunders, vol. 1. at p. 895. under 
the title “Debt,” 1 find the following in reference to an action for 
debt :

It lies u|»on a simple contract, etc., for the recovery of a sum of money 
capable of being reduced by averments to a certainty.
and at p. 899 :

Debt does not lie» unless the claim be for a sum certain or for a pecuniary 
demand which can readily be reduced to a certainty.

A sum is considered certain when it can l>e made certain. By 
this, I take it, is meant where it can lie determined by compu­
tation. If, for instance, the contract of the parties furnishes a 
specific mode or rule of payment, or if its terms furnish the means 
of ascertaining the exact amount due, an action for debt will lie. 
But where no specific sum is claimed, and neither the contract nor 
the averments furnish data from which the defendant can determine 
the amount lie owes, the action, in my opinion, cannot lie said to 
lx? for a “debt,” within r. 4.

Again, the claim made and judgment given is for compensation 
for use and occupation. As between landlord and tenant, the 
nature of an action for use and occupation of land is well settled,



Dominion Law Reports. 140 D.L.R.!W

SASH.

N. C.

Lash iikook. 

Luniont, J.A.

and it lies when* one person has been in occupation of the land 
with the consent of the owner under circumstances which entitle 
the owner to he paid for such occupation.

In 18 Hals., at p. 48ti, the author says:—
“This remedy is available where a person has been in occupation 

of land without an agreement fixing the amount of rent ; but the 
action may also be brought when a certain rent has been reserved 
by a verbal contract or by an agreement not under seal. In 
either ease the compensation is recovered as damages for breach of 
an express or implied agreement to pay for the ust* of the land. and. 
where the rent has lieen fixed, this is evidence of the amount 
of damages to be recovered, and is usually decisive.”

1 do not see that the nature of an action for compensation for 
the use ind occupation of a chattel, under an implied contract to 
pay a reasonable amount for its use, involves different principles 
from those applicable to an action for use and occupation of land. 
As the one sounds in damages for breach of implied covenant to 
pay, so, in my opinion, does the other.

Counsel for the rescindent referred to Bieknell & Singer’s 
Division Courts Act, 2nd ed., at p. Hti, where it is suggested th it an 
action for use and occupation could be brought under sec. 113 
of that Act. That section, however, is wider than our rule, ami 
permits of actions being brought in the Division Court foi the 
recovery of any debt or money demand, while our small debt 
procedure is confined to actions for debt.

1 am, therefore, of opinion that the in this cast* sounds in 
damages, and that the plaintiff is entitled to District Court costs.

The api>eal will be allowed, and the judgment in the court 
below varied by allowing costs on the District Court scale.

Appeal allowed

HERDMAN v. MARITIME COAL, RAILWAY and POWER Co., Ltd.
\iit'ti Scotia Supreme Court, Humil and Lonylctj, JJ. and Ritchie, E.J.

April 6, 1918.
- Annotated )

Negligence (| 1 B—5)—Railway track—Haiutval vkkk by pvhlk
KxTHA ENGINE ON DARK NIGHT W1THOVT LIGHTS.

A railway company which permits the public to habitually use its track, 
as a short cut. knowing it to lie so us<*d. is guilty of negligence, if without 
giving the public warning it runs an engine, without lights and with a 
defective whistle, over the track on an extra trip, on a dark and windy 
night.

[Lower y v. Walker, [19111 A.C. 10. followed; see note following.)

7
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Appeal by defendant from a judgment of Drysdale, .1.. in an 
action for damages on account of negligence in connection with 
the operation of a railway train over the line of the defendant 
company. Affirmed.

//. Mellinh, K.(\, and .1. ('•. Machuzit-, for defemlant, appel­
lant ; /'. L. Milnvr. K.( and J. A. Hammy, for plaintiff, respondent.

Ritchie, F...L:—Dr. Herdman, on February 10, 1917, was 
walking on the track of the defendant company between Maccan 
and River Hebert in the County of Cumberland, and was over­
taken and killed by an engine of the company; the engine was 
going backwards, and Herdman was struck by the tender.

This action is brought by his widow under the Fatal Injuries 
Act. The other material facts appear from the questions to and 
answers by the jury, which arc as follows :

I. W;is the proximate cause of the accident that killed Herdman the 
negligence of the company? If so. state it. What was it? Yes. not having 
lights and a defective whistle. 2. Notwithstanding such negligence, could 
Dr. Herdman by the exercise of reasonable care have avoided the accident? 
We think the doctor was careless but could not have avoided the accident. 
3. Vp to the time that Herdman was killed, did the public habitually travel 
along the defendant’s railroad between the villages of Strutheona and Hiver 
Hebert? Yes. 4. If so, did the defendant company have notice of it" Yes. 
5. Before Herdman was killed did the defendant company interfere with 
persons so travelling along the railway? No. 0. Had Herdman reason to 
believe that an engine would overtake him without blowing the whistle at 
Pugsley's crossing and without carrying lights? No. 7. Was Herdman pre­
vented from knowing that the engine was coming by the absence of the 
whistle and lights? Yes. K Was an engine running without lights and not 
Bounding a whistle at Pugsley’s crossing more likely to kill a foot passenger at 
the point where Herdman was killed than an engine with lights and sounding 
a whistle at Pugsley's crossing? Yes. V. Was the running of the engine which 
killed I)r. Herdman without lights and without sounding a w histle at Pugs ley Y 
crossing a reckless disregard of human life? No. but consider it careless. 
11. What amount of damages do you find; and how much do you allow to 
the widow anil how much to the daughter? $<>.000 divided as follows: widow 
92.500, daughter $3,500.

The case was 1 ri<nl before my brother Drysdale with a jury. 
The judge gave judgment on the findings in favour of the plaintiff, 
holding that the ease was within the principle of Lourry v. Walker, 
[1910] 1 K.B. 173, and on appeal the Home of Lords, [1911] A.C. 10. 
The facts in Lourry v. Walker were that the defendant who owned 
a savage horse, which he knew to be dangerous to mankind, put it, 
without giving any warning, into a field of which he was the
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occupivr and w hich he knew the public were in the habit of cross­
ing without leave on their way to a railway station. The plaintiff, 
in crossing the field, was attacked and injured by the horse. The 
County Court Judge found as a fact that the defendant was guilty 
of negligence in putting a horse which he knew to be dangerous 
into a field which he knew the publie were in the habit of eroding 
and gave judgment for the plaintiff.

It was held in the House of Lords that the effect of the trial 
judge's finding being that the plaintiff was in the field without 
express leave but with the permission of the defendant, the plain­
tiff was entitled to recover. The decisions of the Divisional Court, 
(19091 2 K.B. 43d, and of the Court of Appeal were reversed.

The contention for the defendant company is that Herdman 
was a trespasser, that by wrongfully walking on the track he 
brought the injury on himself. It was urged on behalf of the 
plaintiff that from the habitual use by the public of the track to 
the knowledge of the defendant company a license or invitation to 
walk on the track could properly be implied. 1 would have great 
difficulty in holding that there was a license or invitation in this 
ea»e by implication, but it is not necessary to go so far. I have 
con e to the conclusion that the plaintiff is entitled to hold her 
verdict and I base this conclusion upon the judgments in the 
House of Lords in Lowry v. Walker.

Lord Loreburn said: -
Again, the judge, I think, found tlmt there was no express leave given to 

the plaintiff to he in that field ; but I think that the effect of his finding is 
that the plaintiff wae there with the iiermission of the defendant, because lie 
finds that the field had been habitually used by the publie as a short eut, and 
he says that the defendant was guilty of negligence in putting a home which 
lie knew to be dangerous into a field which he knew was habitually used by 
the public.

Lord Loreburn goes on to say that in substance the finding
was

That the plaintiff was not proved to he in this field of right ; that he was 
there as one Of the public who habitually used the field to the knowledge of 
the defendant ; that the defendant did not take steps to prevent that user; 
and in those circumstances it cannot be lawful that the defendant should with 
impunity allow a horse which lie knew to be a savage and dangerous beast to 
be loose in that field without giving any warning whatever to the plaintiff 
or the public, of the dangerous character of the animal.

The Lari of Halsbury said, referring to the finding of the trial
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In hi*finding lie has raised the real proposition with which we are dealing, 
namely, whether or not a person who knows that tin* public are going over his 
ground, and going over it habitually, is « d without warning or notice, 
or any other precaution what soever, to put a dangerous beast where lie 
knows it may be probable—and almost certain if the thing continues that 
the beast will sooner or later do some injury to iiersons crossing the ground, 
and crossing it in one sense with his permission—not that lie has given direct 
IK-rmission, but that lie has declined to interfere and so acquiesced in their 
crossing it. If he has acquiesced in their doing so. he is bound to take the 
ordinary precautions to prevent (arsons going into a dangerous place where 
he knows they are going, and going by his acquiescence without notice? or 
warning or any form of security to prevent the injury hapixming which did 
happen.

I urn unable to discover any principle upon which the facts in 
this case can he distinguished from the facts in Lowery v. Walker, 
supra. There is the habitual use for many years of the track by 
the public, known, permitted and acquiesced in by the defendant 
company; and with this knowledge, instead of a savage horse, an 
engine running, on a windy, stormy night, backwards, an extra 
trip, not a regular train, without lights, and a defective whistle, is 
put on the track and set in motion. The jury have found that 
this constitutes negligence and that Herdman was prevented from 
knowing that the engine was coming by the absence of the whistle 
and lights. I certainly cannot say that these findings are wrong. 
If the jury had gone further and said, that under the circum­
stances, the / was guilty of a reckless disregard of human
life, I think that it would be very difficult to properly set aside 
such a finding. It is, of course, very trite to say that negligence 
consists of an absence of due care under the circumstances of the 
case, but it correctly states the law; it follows that tin1 public user 
of the track with what amounts to the tacit permission of the 
company is one of the circumstances in this case, which, in my 
opinion, makes the defendant company liable.

1 < bring myself to think that the management of this 
company would be entitled to say we know that this track is in 
common use for persons walking; we have never taken any effec­
tive steps to stop this user, but they have no right to so use it • 
therefore we will send out an engine at an irregular time and in 
the evening, without lights and with a defective whistle, so that 
warning of its approach cannot be given, and we will take the 
chance of killing one of the persons whom we have, for many 
years, allowed to walk on the track without interruption. This
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strikes me as an impossible position. On both omis of u bridge 
on the line there were notices: “Danger; keep off; this means 
you.” Then* is some dispute as to v\ r these notices meant 
keep off the bridge or keep off the track, but assuming that they 
meant keep off the track, it does not help the defendant company 
in view of the years of tacit permission. In support of this propo­
sition I quote from the dissenting opinion of Huckley, L.J., upheld 
in the House of Ixirds:—

1 wish, in conclusion, only to say a wonl about Cooke v. Midland Great 
Western It. Co., Ireland. (liKKij A.C. 229. Ixinl Maemightcu then* said:—
‘ It cannot make very much difference whether the place is dedicated to the 
use of the publie or left ojien by a can-less owner to the invasion of children 
who make it their playground." That was a ease of childn*n, and there may 
1m* some difTcn*nec, although not. 1 think, a material difference for the present 
purpose, between adults and children, but 1 gather from these words that 
I xml Maenaghten wiis in that case of opinion that, if a careless landowner 
leaves open, and, may I add, allows the public habitually to cross his property, 
that raises a duty in the owner of the property.

Then, further on. he says:—
It is pmved that, in spite of a notice board idly forbidding trespass, it 

Wits a place of habitual resort for children.
Habitual user is thus treated ns a relevant fact. Then he 

proceeds:—
Now the company knew, or must lx* deemed to have known, all the cir­

cumstances of the case, and what was going on. Yet no precaution was 
taken to prevent an accident of a sort thut might well have been foreseen and 
very easily prevented.

This must mean that liability may arise from the fact that the 
landowner knows that he is exposing the persons whom he allows 
to pass over his ground to danger of which he is aware and they 
are not.

The defendant company in this case knew when they sent out 
this engine that they were exposing persons whom they allowed to 
walk on the track, and who might very likely be so walking by 
way of a short cut on this dark and stormy evening instead of 
going round by the road, to danger of which such persons would 
be unaware, namely, the danger of an engine backing along the 
track not at a regular time, and without the lights and whistle 
which the jury find would have prevented the accident. I apply 
to the facts in this case the law laid down by Huckley, L.J., and 
I am of opinion that the plaintiff is entitled to hold her verdict 
and judgment and that the appeal should be dismissed with costs.

4



40 D.L.R.] Dominion Law Reports. mi
The findings of tin* jury are attacked in the notice a> against 

the weight of evidence, hut there is, in my opinion, evidence upon 
which the findings can properly Is* supported.

ItVS8KLL, J.:—I agree.
Long LEY, J. (dissenting) : The Maritime Coal and Railway 

Co. operate a small line of railway lietween Mocean Junction and 
Joggins Mines and have operate! it for several years past. Herd- 
man resided at River Heliert, along the line. He was a doctor, 
and was employed by the company to attend to their men and 
received so much salary a month. On a certain evening in Feb­
ruary last he went to the house of one Alfred Wynn, who resides 
at a small town called St rathcona on said line of railway, and he 
went by the railway a distance of a mile or a mile and a half from 
his house. He attended to his patient and then he undertook to 
walk on the railroad to his home, which was not far from the 
railway. It was a dark and stormy night in February, snowing, 
and considerable wind prevailing. He wrapped himself up com­
pletely and went on the line of railway. The company ran an 
engine on the line shortly after his going out. It was an engine 
run backwards, and it seems the whistle was out of order, but that 
the 1m‘I1 rang occasionally, and in going along to the next station 
the engine struck and killed Herdman, and his wife brought an 
action under the Lord Campliell Act to recover. The matter was 
submitted to a jury and they answered the questions as follows:—

Whitt was the proximate cause of the acculent which killed Dr. Ilcrdmim? 
It way the negligence of the company having no lights and defective whistle. 
Notwithstanding such negligence could Herdman, by the exercise of reasonable 
care, have avoided the accident? We think the doctor was careless, but could 
not have avoided the accident.

The 3rd, 4th and 5th questions related to the fact that |>crsons 
were in the habit of walking along the line of railway, that the 
company had notice of it and did not, previous to Herdman Ireing 
killed, interfere with it. The 6th and 7th questions relate to the 
doctor’s lu'lief that an engine would not overtake him without 
blowing a whistle, and he was prevented from knowing that the 
engine was coming from the absence of the whistle and lights, and 
that an engine running without lights and not sounding a whistle 
was more likely to kill a find passenger where Herdman was killed 
than one running with lights and blowing a whistle.

The 9th question was:—

N. S.

ti. C.

llRKDM'A

Mahitimk

l.onglvy, J.



1U2 Dominion Law Reports. [40 D.L.R.

N. S.

N. C. 
Herdman

Ma KIT1ME

Railway 

Power Co.

Waâ the running of the engine that killed Dr. Herdman without light» 
and without Mounding a whistle at Pugsley’s crossing a reckless disregard of 
human life? No, but it was careless.

In these findings of fact we have the judgment of the jury on 
the facts of the case before them and there is evidence enough to 
sustain these findings.

The main question in the ease was in relation to the fact that 
Herdman was walking on the company’s railroad and, therefore, 
only entitled to some act of the company’s which it was IkhiikI 
not to i>erform, and not in relation to the mere running of the 
engine in particular. The question of the doctor lieing on a line 
of railway and living killed by the passing of an ordinary train on 
that railway was not, as a matter of fact. submitted to the jury 
by the judge who tried the cause, ami that point, I think, con­
stitutes the essence of the whole case.

The running of a train is liable for any act of negligence on its 
part in regard to any person who is on the track at the time lightly 
or in regard to anything that relates to a person or persons on the 
track properly, but the sound principle is laid down that when the 
person is a trespasser on the track of a railway they are not liound 
by the same rules at all. They must do nothing actually wrong, 
but the mere running of a train backward over the track does not 
seem to me an act of negligence.

Considerable discussion took place on the argument of the 
common habit of ]>eople using the railroad for the purpose of 
travelling along it, and established the fact that in many instances 
«luring the last Hi or 17 years j>ersons had l>een in the habit of 
walking on saitl railroad. But this system is a habit everywhere. 
There is no line in the Province of Nova Scotia on which |>coplc 
do not walk along the track every day of their lives. The law 
requires them to keep off the track and makes them liable to a fine 
of $10 for going on it. But 1 am not aware of any railroad that 
has enforce!I this, nor do 1 know of any railroad on the other ham! 
which has agreed, formally or informally, that any person should 
use their track.

Several cases were cited by the counsel for the plaintiff indi­
cating two or three instances where the railway had liven held 
responsible for accidents to parties trespassing upon the railroad. 
All these i-ases have been carefully and fully weighed. The one
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from Wisconsin laid down the principle emphatically that the 
plaintiff was liable, but all these were instances in which the party 
had trespassed on the road and in doing so had either picked up 
a dangerous thing that was left on the road, or was killed by an 
explosion on the road. There has been no instance cited in which 
a person being on the railroad without leave and killed has recov­
ered any damages whatever. The man who walks on a railroad 
does so at his peril. It is his business to see that he is not over­
taken or killed by a passing train and no instance is found in any 
case in English practice, that I can find, where a person so killed 
has been entitled to recover damages therefor. In (S. T. U. Co. v. 
Anderson, 28 ( 'an. S.C.IL .541, the principle is laid down that the 
trespasser on a railway is not entitled to that serious consideration 
and that the common habit of people using the railroad track forms 
no excuse for them to recover damages when a railroad train 
injures or kills them. The mere killing of a trespasser by the 
passing of a railway train does not, in my judgment, show cause 
for recovery against the railway. To make such recovery there 
would have to be some act wilful and opposed to the ordinary 
doings of the road. For this reason. 1 am in favour of setting 
aside the verdict in favour of the plaintiff and rendering a judg­
ment for the defendant in the ease. Appeal dismissed.

ANNOTATION.

Ultimate Negligence.

There have been several recent important eases on this subject. 
The first is Brenner v. Toronto II. Co. (1907). 13 O.L.R. 423. (i Cun. 
Ry. Cas. 201, 15 O.L.R. 195; <S Can. Ry. Cits. 100 ami (1908), 40 Can. 
8.C.R. 540, 8 Can. Ry. Cas. 108. Then follow Herron v. Toronto II. Co. 
(1913), 11 D.L.R. 697. 28 O.L.R. 59; 15 Can. Ry. Cas. 373; Loach v. British 
Columbia Electric U. Co. (1914), 16 D.L.R. 245. 19 B.C.R. 177; 17 Can. 
Ry. Cas. 21 and British Columbia Electric II. Co. v. Loach [1910] 1 A.C'. 719, 
23 D.L.R. 4, 20 Can. Ry. Cas. 309. With these eases should be read not only 
the ease of Columbia Bitulithic v. British Columbia Electric II. Co.. 23 B.C.R. 
160, 31 D.L.It. 241, and in the Supreme Court in the decision now reported, 
37 D.L.R. 04. 55 Can. S.C.R. 1. 21 Can. Ry. Cas. 243, but also Smith v. 
Iicyinn, 34 D.L.R. 238; Crilchley v. Canadian Xorthern II. Co., 34 D.L.R. 245; 
Banbury v. City of Iicyinn, 35 D.L.R. 502. and lioness v. British Columbia 
Electric II. Co., 36 D.L.R. 301. These last all contain recent instances of 
discussion upon “ultimate negligence’1 and may be useful where one is con­
fronted with a somewhat similar state of facts

Decisions upon this point as well as upon the whole subject of negligence 
are really little more than discussions by persons learned in the law of what is
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Annotation, usually a difficult question of fact, namely, who is responsible for some injury 
which one* of the litigants has suffered. In its simplest aspect it embraces 
three enquiries: (1) Is anyone responsible or is it a mere accident involving 
no actionable negligence? If so. no one is liable. (2) Is the plaintiff re­
sponsible? If so, he cannot recover from the defendant. (3) Is the defendant 
responsible? If so, the plaintiff may recover. In practice, however, few cases 
resolve themselves into these simple elements. An accident causing injury 
usually is both unforeseen and hapinms under circumstances arousing violent 
emotions and throwing off their balance both the judgment and powers of 
observation of participants and onlookers. Consequently not. only do those 
participating fail to do the right thing to avert an injury but everybody 
present is unable to dcserilie accurately just what happened. The latter 
consideration is important only in weighing testimony but the former has in­
troduced further elements into torts of this kind, and therefore we must also 
frequently enquire (4) Were both plaintiff and defendant at fault? If so, under 
our law, there is no sharing the loss but the injured |>erson bears it all. This 
question frequently involves great difficulty in so unravelling the tangled 
skein of evidence as to decide whether one or both and if so, which one, is 
responsible and if the answer is that both are at fault then we are faced with 
the anomaly that one bears all the loss and suffering while both must share the 
blame. This in practice leads to one of two results: («) The plaintiff is 
sometimes absolved from all blame when he is in part res|>onsihle (and in 
these cases the jury w ill probably assess damage at a figure lower than the true 
measure of the plaintiff's injury), or (b) the courts institute a further enquiry 
to ascertain whether, though both were originally at fault in rendering the 
accident probable, yet the defendant had a “last chance" of averting the 
accident which he ought reasonably to have taken, but of which he did not 
avail himself. Out of number four, therefore, there develops an enquiry. 
(Ô) Whether, notwithstanding the defendant's negligence and the plaintiff's 
contributory negligence, the defendant could by the exercise of reasonable 
care have avoided the result of the plaintiff's contributory negligence? If 
tin- answer is "Yes” then the plaintiff recovers according to the decision in the 
Privy Council lll.C. Elec. II. Vo. v. Loach, 23 D.L.lt. 4), and we have in this 
fifth problem what is called the "doctrine" of "ultimate negligence." The 
doctrine may be put into a somewhat shorter formula as follows : The de­
fendant was negligent and thus injured the plaintiff, therefore the plaintiff 
may recover; but the plaintiff might by the exercise of reasonable care have 
avoided the consequence of the defendant's negligence, therefore the plaintiff 
cannot recover; but notwithstanding the plaintiff's contributory negligence 
the defendants might "by the exercise of cate have avoided the result of that 
negligence;" therefore the plaintiff can recover. This is a fair statement of the 
result of the cases on this point and the application of this relentless logic 
(which might be carried even further) to complicated states of facts im­
perfectly remembered and described by flustered eye-witnesses sometimes 
makes the law look rather silly. It is H strong argument either for some 
general scheme of insurance against accident or for a division of the loss 
between people who arc mutually at fault. Taking, however, the law as we 
find it some further discussion of this question may tend to clarify our ideas 
and i>erha|)s to simplify addresses and charges to the jury. At the outset 
one might suggest that in the discussion of negligence eases too great reliance 
has been placed upon other judgments which are decisions upon questions of
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fact. Cases are cited us being on “all fours” with the one under consideration Annotation, 
which contain no new statement of principles but which describe an accident 
that has hap|x*ned in a somewhat similar fashion. Such cases an* most 
dangerous because, though there may be coincidences, it is imimssiblc that 
all the circumstances can be the same and the facts reported may not and 
probably were not all the facts upon which a verdict was arrived at. The law 
of negligence might be much simplified if xve eliminated ninety |ier cent, of the 
reported accident cases. Vpon this subject the judgment of Meredith,,
C.J.C.P., in Sithojf v. Toronto Hy. Co. (1910). 29 D.L.K. 49H, 39 O.L.R. 97, 
is most ap|H,sitc. He says at pp. 501-2: “Recent cases in the higher courts 
of England and in the Supreme Court of Canada are much relied on in this 
cast» . . . and we are impressively told that a jury' have a right to draw
inferences and that this case or that case is stronger than or as strong us or 
nearly as strong as some case decided in one of those courts; forgetful of these 
two things, that it is as old as the law that a case may be established on 
circumstantial evidence and that no case decided on its facts is an authority 
for a finding of fact one way or other in any other cases to lie decided on its 
facts, however helpful the reasoning in it may he; that no two casts can be 
(ptite alike in all their facts and circumstances and that the one question in 
all such cases as this must be: Could reasonable men upon the evidence 
adduced in it find that the proximate cause of the injury done was the de­
feat hint’s negligence? ’ '

The first suggested simplification, therefore, in deciding actions for 
injuries is the elimination of most of the cases on “all fours" as to facts.

There is further a frequent confusion of ideas which added to the difficulty 
in presenting evidence in this class of action tends to cloud even more the 
issues in any particular case.

It is submitted that a mental catalogue of the main classes of action with 
some distinctions would help to clear up some of this confusion. Such a 
catalogue might be somewhat as follows:

1. Cases of injury where there is no negligence (or what is the same 
thing in law), no evidence of negligence causing the accident anil where, there­
fore, there is no liability. Probably the leading modern ease for this pro|x>s- 
ition is Wakelin v. London t$- South Western liy. (1889), 12 App. Cas. 41.
Under this heading we learn that not only must the defendant have been 
careless but his carelessness must cause the injury or it will not be negligence.

2. Crises where the carelessness is that of the person injured. This is 
not strictly “contributory negligence,” but is a case of the injured jx-rson 
being the “author of his own wrong.” It implied that the plaintiff alone is 
negligent and that the defendant is innocent. Instances of this are Fawcett 
v. Canadian Pacific It. Co. (1Q02), 32 Can. S.C.R. 721, and Andreas v. Can­
adian Pacific It. Co. (1905), 37 Can. S.C.R. 1. This class of case frequently 
arises where there is some defect in the employer’s plant due to the negligence 
of the employee who has been injured; and where such cases arise now under 
the heading “Master and Servant” the intricate legal problems with which 
we were formerly familiar are now happily solved by some secies of Em­
ployer! Liability Insurance. It is a pity that the distinctive terms for cases 
where the plaintiff’s negligence “contributed” together with the/negligence 
of the defendant in causing the injury and those where they were the sole 
cause of the injury have not been more carefully employed.
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Annotation. 3. Caws where the combined negligence of plaintiff and defendant caused 
the injury. It is in cases of this character that the greatest difficulties arise.

Theoretically one might argue for various solutions, for instance: (1) 
The |>creons most to blame should suffer, or (2) Both being to blame they 
should share the loss, or (3) The persona last to blame should suffer regardless 
of the degree of carelessness on the part of either, or (4) The person injured 
should not recover if he is at all to blame.

The first of these has much to 1m* said for it in theory ami the last seems 
illogical and unfair, but in fact the degree of culpability is seldom an element 
in English common law except |icrha|w in assessing damages. 21 Hals. 361 : 
and the lust has had much influence upon it. The second like the first has no 
place in the common law and the third has from time to time emerged anil in 
Canada since the judgment in the Hrennrr case has been digested under the 
caption “ Ultimate Negligence.”

Our law in endeavouring to solve these problems has for its main en­
quiry conducted a search for what it called the “Proximate Cause" and in 
theory the results should have been simple and satisfactory. Certainly some 
such limitation of the enquiry is necessary for "it were infinite for the law to 
consider the causes of causes ami their impulsion one of another:" Lord 
Bacon quoted in Melro/xtlitan v. Jar Ison, 3 App. Cas. 193, at 210. Therefore 
dumuges for injuriiu dejiend on the “proximate cause” of the injury some­
what as follows:—1. Was negligence the proximate cause of the injury at 
all? If not, then there is no cause of action. 2. Was the plaintiff's negligence 
the proximate cause? Then of course he cannot recover. 3. Was defendant's 
negligence the proximate cause? Then plaintiff recovers. 4. Was their joint 
negligence tin* proximate cause? If so, plaintiff cannot recover anything.

It is in respect of the third and fourth questions that the doctrines of 
“contributory" negligence and “ultimate" negligence arise. Even though 
it involves repetition it is worth while remarking that contributory negligence 
presupposes carelessness on the part of the defendant ; but involves the jirop- 
oeition that as the plaintiff might have but did not avoid the consequences 
of defendant's negligence he contributed to his injury by his negligence, and 
so the proximate cause wits not defendant's negligence but the negligence of 
the plaintiff in failing to do what he should have done to avert the conse­
quences of the defendant's neglect. See Beven on Negligence. 2nd ed.. 
166 and 157.

Ultimate negligence in theory involves proof of facts which removes the 
“proximate cause" a step further from the initial wrongdoing. 'I he defendant 
was negligent but that docs not create the cause of action liecause of the 
plaintiff's subsequent want of care: the plaintiff was negligent but that does 
not deprive him of his claim because the defendant was careless in not averting 
the consequence of the plaintiff's earlier negligence so that is the proximate 
cause and so plaintiff recovers. For this proposition the case of Davie# \. 
Mann, 10 M. & W. 546, is usually cited. There the plaintiff hobbled his 
donkey and turned him out on the highway. The defendant was driving 
at a “smartish pace" which was construed as living negligent driving and 
killed it.

A majority of the court assumed that plaintiff was negligent but said 
that the defendant might but for his later negligence have avoided the accident 
and so 1 he defendant w iis made liable. The question there really was whether
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the animal was lawfully on the highway and if not what duty one owed to an Annotation, 
animal not lawfully then*. It would seem almost as though analagous de­
cisions would be those hearing on one's duty to a tn*spuHser rather than cases 
hearing on questions of negligence or contributory or ultimate negligence; hut 
the decision has always since been cited as authority for the statement that 
though plaintiff may have been negligent yet if defendant might by exercising 
proper can* have avoided the accident his negligence is the proximate cause.
See Hadley v. London and S'or l h Western Ihj. (1876), 1 App. Cas. 754. Such a 
decision as this does not involve any element of antecedent negligence on the 
part of th«* defendant. It is not a question of who began to be negligent 
first; but merely whether (1) the carelessness of the contestants is severable 
and (2) which of them had the last chance of avoiding injury. If (1), the 
combined carelessness is not severable then the proximate cause is joint 
negligence ami so neither can sue or recover from the other; but if (2), the 
carelessness is severable then the court enquires who is finally responsible 
and that is the proximate cause which enables the other careless person to 
recover. It was thought that when there has been contributory negligence 
on the plaintiff's part there must be some new (/.<•., later) negligence on de­
fendant's part in order to found a cause of action for the plaintiff. See 
Anglin, J., lirenner v. Toronto H. Co., 13 O.L.R., 424, 6 Can. Ity. Cas. 262.
If so this would involve merely a consideration of the various negligences in 
chronological order. The formula would be as follows:

First:—Defendant was negligent, later plaintiff was negligent, but later 
still defendant was again negligent, and so defendant's was the proximate 
cause and he is liable. This is what no doubt led Anglin. .1.. to invent the 
term "Vltimate" negligence and though it is pretty hard to apply even this 
formula, which sounds quite simple, to actual facts, tin* courts have not 
stopped at this but have made the defendant liable even though his carelessness 
was not the last or "Vltimate" negligence shaking chronologically. In the 
very case in which the learned judge coined this attractive but dangerous term 
he held the defendants liable for negligence which was antecedent to the 
plaintiff's negligence and he decider I that this "anterior negligence" amounted 
to "ultimate” negligence; see p. 437, which shews the danger of attractive 
terms when applied to the hard facts of actual cases.

In that case the plaintiff was negligent in crossing a street car track at a 
street crossing. The defendant's motorman was required to shut off power at 
1 his crossing by t he company's rules, but did not do so. Thus bot h were negli­
gent but Anglin, J., separated their negligence and held (speaking for a Divi­
sional Court) that though the motorman’s negligence was antecedent to that 
of the plaintiff yet as it continued down to the collision it was the proximate 
cause of the accident and judgment was given in Divisional Court for the 
plaintiff. In the Court of Ap|>eal for Ontario, 15 0.L.R. 165, sCan. Ity. Cas.
100, this judgment was reversed, not for any misstatement of the law in the 
Divisional Court but because tin* Court of Appeal thought there had been 
no misdirection at tin* trial and in the Supreme Court (40 Can. S.C.R. 540,
S Can. Ity. Cas. 108;, the judgment of the Court of Ap|x*al was upheld and 
while there is but little discussion of the law Duff, J., says, at p. 556: "The 
principle is too firmly settled to admit in this court any controversy u|x>n it ; 
that in an action of negligence a plaintiff whose want of care was a direct 
and effective contributory cause of the injury complained of cannot recover.
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Annotation, however clearly it may he established that, but for the defendant's earlier or 
concurrent negligence, this mishap in which the injury was received would 
not have occurred." This for a time rendered the possibilit y of a plaint iff 
recovering for “antecedent” “ultimate” negligence of a defendant extremely

The matter has again arisen in the British Columbia cases above referred 
to and the Privy Council without making itself res|>onsihle for the tenu 
“ Ultimate” negligence has adopted Mr. Justice Anglin’s reasoning and decided 
that though the plaintiff may have been negligent later than the defendant 
yet if the defendant’s earlier negligence put it out of his power to avoid danger 
when he saw it then the plaintiff may recover. This, therefore, is the law 
but it is submitted that it is not “Ultimate” negligence and one wonders 
whether that term were not better dead. It is bound to create confusion and 
if one may suggest a different formula the following is offered:

1. The joint negligence of plaintiff and defendant when not severable 
prevents the plaintiff from recovering.

2. The court will analyze the conduct of the parties to find out (o) 
whether their careless acts are severable and (b) whose negligence was the 
proximate cause of the accident.

3. If the carelessness is severable the court will hold the defendant liable 
not only if he was the last one negligent, but also if by his prior carelessness 
he prevented himself from avoiding the consequences of the plaintiff's want

Probably this formula will not help much more than others but it may 
avoid the introduction of new terms into the already redundant and confusing 
nomenclature of the law of negligence, a defect referred to by the Privy 
Council in the Ixtach ease. To re|ieat what was said at t he outset the difficulty 
is not in providing names or even rules applicable to the law of negligence, but 
in making the facts of each ease actually tried fit into any formula.

Some day when we are more enlightened we shall insure against all 
accidents to the public not criminal just as we insure against injuries to 
servants and then these ill-fitting and complicated rules of negligence in 
accident cases will largely become obsolete.

CAN. THE KING v- TORRENS.
gx q Exchequer Court of Canada, Cossets, J. November 20, 1917.

Expropriation (§ III E—165)—Compensation—Building lots—Loss of
ACCESS,

An expropriation of building lota by the Crown does not entitle the 
owner to special damage's for the depreciation in value to the remainder 
of the lots because of their being cut off from the proposed extension of 
a public street, the losses, if any, being offset by the advantages.

Statement. Information for the vesting of land and compensation in an 
expropriation by the Crown.

Hanson, K.C., for plaintiff; A.,/. Gregory, K.C., for defendant. 
Casnets, j. (’AS8EL8, J.:—An information exhibited by His Majesty upon

the information of the Attorney-General of Canada, to have it
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declared that certain lands, the property of the defendant, Eliza 
Torrens, required for the line of the Intercolonial Railway, are 
vested in the Crown, and to have the compensation money payable 
in respect of the lands expropriated ascertained.

Fredericton is a city containing a population of between seven 
and eight thousand people. While beautifully situate, it is a 
city which, according to the evidence, has nut advanced in growth 
for a number of years past. There are a few large manufactories 
located there.

It is quite clear from the evidence that the building of factories 
at Fredericton is not active. The factories are few and far between 
and real estate does not command largo values.

Somewhere about 20 years ago, probably a longer period, 
Mrs. Torrens had a plan prepared by Mr. Beckwith, a civil engin­
eer, who died several years ago. This plan is marked ex. “A” 
in the suit. The plan was never registered. It is in point of fact 
inaccurate, as I will |x»int out later; but a glance at this plan will 
indicate the contentions on the part of Mrs. Torrens.

York St. is a street that runs up from King St. on the south, 
passing the lands of Mrs. Torrens, and leads to the station of the 
Canadian Pacific Railway in Fredericton. Aberdeen St. was 
opened in the year 1898. It was opened on the north-westerly 
side of York St., extending to York St. but not extended lieyond 
York St.

On the plan to which I have referred, Mrs. Torrens divided her 
property into 3 lots fronting on York St. Each of these lots con­
tained a frontage of 53 ft., and extended southerly about 150 ft. 
She also laid out 5 other lots, numbers 4, 5, and 6; also 7 and 8. 
These two latter lots arc1 not shewn on Beckwith’s plan. In 
addition to the 8 lots which she owned according to the plan, there 
was reserved 50 ft. on York St. for the extension of Aberdeen St. 
In point of fact she had not the 50 ft. to reserve. From Mc- 
Knight’s evidence, the engineer, she had only 35.2 ft.

The railway has expropriated a portion of this so-called re­
serve for the extension of Aberdeen St. but have not taken all the 
land belonging to Mrs. Torrens so reserved. They have expropri­
ated 14,533 sq. ft., which have a frontage of 33 ft. on York St. 
and running back southerly a distance of 410 ft.

No portion of the lots numbers 1 to 8 inclusive has been taken
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___ by the railway. There is still a strip of land a portion of the so-
Ex. C. called reserve between the southern boundary of lot 3 and the

The Kino lands expropriated by the railway. The measurements in regard 
*'• to this strip differ. On York St. then1 are several feet, but as the

----  expropriated piece goes south-easterly it narrows down and is not
Casaeis. j. gQ Mj(je ^ ^ r(iar 0f i0t 3 as at the front on York St. I will refer 

to this more in detail later on.
At present 1 am endeavouring to explain the situation in order 

to understand the claim made by the defendant. I may mention 
that Mrs. Torrens never intended to dedicate the portion resened 
by her for the proposed extension of Aberdeen St. She apparently 
contemplated that the city would extend Aberdeen St. from York 
St. south-easterly as far as Regent St.; and her idea was that the 
city would have to expropriate this reserve and pay her com­
pensation for the land so taken for the extension of Aberdeen St. 
The city has never done so and Aberdeen St. has never been ex­
tended beyond York St.

The defendant, as set out in her answer, states that the land 
so taken, referring to that portion of the proposed extension of 
Aberdeen St. (to which 1 have referred) formed part of a larger 
tract of land fronting 201) ft., more or less, on York St., and pre­
serving the width throughout. The said larger tract of land, 
owned by the said Eliza Torrens, had been sub-divided prior to the 
taking of the said land for railway purposes, into 8 building lots, 
and in the said sub-division provision was made for a portion of the 
land recpiired for the extension of Aberdeen St. She alleges that 
3 of the said building lots, numbers 1, 2 and 3, front on York St., 
each with a width on York St. of 53 ft., and a depth of 150 ft., 
and the remaining land fronting on York St. 50 ft., and running 
back preserving the same width for a distance of 405 ft., was set 
apart or laid out as a portion of the land required for the extension 
of Aberdeen St., the same being in prolongation south-easterly of 
said Aberdeen St., and it was the intention of the City of Fred­
ericton to extend the said Aberdeen St. taking in the said strip of 
land in prolongation of said Aberdeen St. Five of the said building 
lots, namely, numbers 4, 5, 5, 7 and 8, front on the said proposed 
extension or prolongation south-easterly of Aberdeen St.

She proceeds to allege that the said lot 3 is bounded south­
westerly by the said proposed prolongation or extension of Aber­
deen St. as laid out a distance of 150 ft.
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The defendant then states that upon the taking and using of 
the said land for railway purposes, it became impossible to extend 
the said Aberdeen St. as was intended, and the said lots 4. 5, (i, 7 
and 8 are forever eut off from avvess to any public street, and have 
become useless for building lots.

She claims the sum of #0,100. (if this amount she claims for 
tIk* value of the land actually taken #1,500. She sets up a claim 
of $500 for the depreciation in value of lot No. 3; $300 for depre­
ciation in value of lot No. 2: $300 lor depreciation in value of lot 
No. 1; and $3,(NX) for tin* depreciation in value of lots 4, 5, 0,7 
and 8.

1 have hud the opportunity of viewing the premises in question 
with the counsel for the various parties, and 1 am of opinion that 
the claim made for the value of the land taken is excessive. I 
am also of the opinion that any claim for depreciation of the 
various lots, 3, 2 and 1, 4, 5, 6, 7 and 8, has not been sustained by 
the evidence in the case.

1 think there can be no question but that the future of these 
lots, 4. 5, G, 7 and 8, can only be for factory purposes, if in point 
of fact they can be sold to any person desiring to erect factories 
upon this particular property. Moreover, as I will point out more 
in detail, Mrs. Torrens must have held the same view, as these 
rear lots, 4, 5, 0, 7 and 8, had been leased by her for a period of 
years, ending in the year 1028, for use as coal and wood yards, 
to be held and used in conjunction with the land held by Mr. 
Baird fronting on York St. 1 will have to deal with the evidence 
more in detail, but I desire to point out that the lease of lot 3, and 
the leases of the rear lots 4, 5, (>, 7 and 8, all expire about the same 
time, namely, 1028; and that Mrs. Torrens is now receiving a cash 
payment for that portion of the so-called reserve for Aberdeen St. 
expropriated. The balance of the so-called reserve, the property 
of Mrs. Torrens, has since the expropriât ion been leased to Mr. 
Baird for a period of 14 years from November 22, 1014. Mr. 
Baird has obtained access to these rear lots by means of a lane 
from York St. The various leases are renewable on terms set out 
in these instruments. These rear lots, from 4 to 8 inclusive, as I 
have stated, can only be of use for factory purposes and the con­
struction of the Intercolonial Railway on the land in question has

CAN. 
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enabled the lessw* of these rear lots, 4 to 8 inclusive, to obtain 
trackage accommodation, a matter of considerable value to the 
lots; and if there were any damage occasioned by the expropriation 
of this so-called reserve to the lots it is more than compensated by 
the additional value given by reason of the railway facilities.

The evidence of Mr. Mitchell, the Mayor of Fredericton, im­
pressed me as having the greatest weight in regard to the value 
of the lots taken. He places the area of the land taken at 14,533 
sq. ft. Of this land taken he puts a value on the part fronting 
on York St., and running back a distance of 150 ft., of ten cents a 
square foot. The square feet of this particular piece are 5,700. 
For the balance in the rear, amounting to 8,753 sq. ft., he places a 
value of 5 cents a square foot, amounting to 8437.50, or in all 
$1,007.50. And in my opinion if she receives this amount, to­
gether with 10r; for compulsory taking and interest to the date of 
judgment, she will Ik* well conqiensated.

(The judge here quoted a portion of the evidence and con­
tinued.)

It is quite apparent from Mr. Winslow's view that Mrs. Torrens 
would gain nothing by simply dedicating that portion of the pro­
posed extension of .Aberdeen St. for her own lots, in order to en­
hance the value of these lots from 4 to 8 inclusive, and I agree with 
his view. Because, as I have stated, in addition to her getting 
compensation for that portion of the reserve, and these rear lots 
being only capable of being used for factory or other purposes, 
she can always give the requisite amount of land off lot 3 taken in 
connection with what is left of the proposed reserve for Aberdeen 
St.

The leases in question are One is dated April 25,
1907; another, May 9, 1910; and they run, as I have pointed out, 
for a long period. Baird by sub-lease assented to by Mrs. Torrens 
is the lessee, and I have called attention to the fact that these 
leases if not renewed will expire in 1928, and at that time if the 
leases are not renewed Mrs. Torrens can deal with the property 
in any manner in which she thinks best.

Mitchell's evidence explains the position of matters. He is 
asked in regard to the value of the railway trackage: he states:—

1 think it is incmised in value even if there is no access from York St. 
for warehouse imqioecs. (He gws on to jwiint out):

138^
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These lots (referring to the lots from 4 to 8) weie leased by Baird from the 
Torrens' («state, also lot 3 on York St. He controlled the lots in the rear and 
on York St. at the time the expropriation was made, and he still occupies the 
back lots and is provided access to them.

Mr. Hooper points out that the lots in question are dedicated 
for factory purposes. He states that for residential purposes it 
will lie of very small value. He is asked :—

Q. Wouldn’t the proper way of dealing with this land he. to start with 
some 8 feet on what is the proposed street still left below that hit which was 
sold? A. Yes. Q. Wouldn't the liest way of utilizing that projierty be, to 
take the 14 ft. utilizing what is left of the proposed roadway, and run it 
into the property at the rear? A. Yes. Q. By utilizing that wouldn't that 
make the property in the rear more valuable? A. I think so. (j. You would 
get what you would lose, in making the lane offset by the additional trackage? 
A. Yes.

And us 1 have jxnntod out, in addition to that, she gets the 
immediate cash sale for that portion of her land reserved for the 
proposed extension of Alierdeen St. expropriated.

I think site is fully compensated if she receives the amount of 
$1,007.50 with 10% added and interest to the date of judgment.

I do not think the tender a proper tender. If Baird lias any 
interest there should have l>een a separate tender. It is stated 
by counsel that he makes no claim.

Before any amount is paid to Mrs. Torrens a consent should 
he filed on behalf of Baird.

In dealing with the question of costs, it is to he observed that a 
very considerable portion, if not the greater part of the evidence, 
is based on the claim put forward in regard to Aberdeen St., and the 
injury or loss to Mrs. Torrens by reason of the depreciation of these 
various lots from 1 to 8, and on the best consideration 1 can give 
to the case, and for the reasons stated, I have come to a conclusion 
adverse to the claim of Mrs. Torrens.

In view of this I think Mrs. Torrens ought not to be allowed 
the full costs of the action, although she recovers something more 
than the amount of the compensation tendered. She certainly 
would not be entitled to the costs of the trial so far as they were 
enhanced by the alxirtive attempt to establish damages arising 
from the fact that the expropriation prevents any extension of 
Alierdeen St. If the costs were taxed there would have to be a 
set-off between the items relating to the issues upon which each

8—40 D.L.R.
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set-off were made.
There will lx? judgment in favour of Mrs. Torrens for $1,007.50 

with the usual 10* < added thereto, together with interest at the
C‘M*k J. rate of 5f < per annum from the date of the expropriation. She 

will also have costs fixed at the sum of $50. There will lx* no 
costs to the plaintiff. Judgment accordingly.

ONT. GALLAGHER v. TORONTO R. Co.

8. C. Ontario Su/treme Court, Appellate. Division, Meredith, C.J.C.R., Riddell and 
Lennox, JJ., Ferguson, J A., and Rose, J. Xoi'tmber 23, 1917.

Avtomobii.es ( $ 111 I)—350)—Accident—Duty to person using—Findings 
or jury—Setting aside verdict.

In mi action for ilunuigPH for injury to an automobile on :i highway tin* 
tilulings of the jury should not l><> disturbed although thoy have not 
directly indicated the connection between the negligence found and the 
accident, if they did on the evidence reasonably draw the inference that 
the effective cause of the accident was the “excessive rate of speed." and 
that the plaintiff was not guilty of contributory negligence.

|See Annotations, 1 D.L.H. 7X3. 31» D.L.R. 4|.

Statement. Appeal by defendants from the judgment of a County Court 
Judge upon the findings of a jury, in favour of the plaintiff, for 
the recovery of damages in an action for injury to the plaintiff s 
automobile by reason of the negligence of the defendants' motor- 
man. Affirmed.

R. McKay, K.C., for appellants; /. F. Hellmuth, K.C., for 
respondent.

Meredith.
C l C P.

Meredith, C.J.C.P.:—If we do not allow our minds to be 
distracted from the case which each of the parties to the action 
made at the trial, a proper determination of this appeal appear.** 
to me to be attended with no real difficulty.

The plaintiff's case was: that, w'hile he was lawfully driving 
his motor-carriage upon a highway, a street-car of the defendants 
driven by one of their servants, following his car, ran into it. 
causing the injury to it for which he sought damages: and the 
defendants’ case was: that, w'hile lawfully running their car upon 
their track behind the plaintiff’s carriage, the carriage was sudden-
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ly, and without any warning to following traffic, sloped; thus 
causing the accident and injury to the plaintiff's carriage.

If the plaintiff’s story were true, he ought to recover damages 
from the defendants, unless it was shewn that the accident was 
caused by circumstances of which the effect could not be avoided 
by reasonable care on their part: whilst, if the defendants’ story 
were true, the plaintiff could have no right of action against 
the defendants. He was driving on the car-track, where the 
cars had the right of way ; he was driving on the more dangerous 
part of the highway, that is, where more in danger of injuries 
such as those in question; and it was plainly his duty to give warn­
ing, in the usual manner, to following traffic, if any change in 
the movement of his carriage, which might cause an accident, 
took place. He did not know how closely cars, or other vehicles, 
might be following him.

It is quite clear, therefore, that the rights of the parties de­
pended upon the question, which story was the true one; and it 
seems to me to be clear, too, that the jury gave credit to the story 
ol the plaintiff, and discredited that of the defendants: and there 
was obviously evidence upon which reasonable men could so do.

The jury have not stated their finding in that form; but, 
having regard, as one must, to the real questions involved in the 
trial, it seems to me to be plain enough that substantially that is 
what they meant: what they were trying was the case presented 
to them on the whole evidence: and what their verdict means, 
necessarily means, I think, is, that the defendants’ story was 
not proved; that, having regard to the condition of the road, 
the driver of the street-car, proceeding with knowledge of the 
position and nearness ot the plaintiff s carriage in front of him, 
followed it at a negligently high rate of speed, and that that 
negligence was the cause of the running down of the carriage, 
an accident which could have been avoided with ordinary care: 
and all that seems to me to be really admitted by the driver of 
the car in his testimony as to the sudden stopping ot the carriage. 
But for that excuse his own evidence should have condemned him, 
because, even if it were true that he sounded the gong, it was 
plain that the plaintiff did not hear, or at all events did not heed, 
it. And I cannot agree with any one who asserts that—even

Toronto 
R.W. Co.
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CJ.C.P.
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if he knew that the plaintiff heard it—he would be justified in 
rushing on because he had a right to assume that the plaintiff 
would clear the way in time; accident might prevent clearing the 
way; and, even if obstinacy prevented it, that would be no excuse 
for running down the obstinate, and in the wrong, man. One 
may assume that another will do his duty, but every one knows 
that sometimes the other cannot, and also, pretty often, will not.

But in this case the driver of the car, whether he sounded the 
gong or not, knew that the plaintiff gave no kind of indication 
that he had any warning. Hence the driver knew of the need for 
something more to justify him than sounding the gong, and so 
accounted for the accident in the way I have mentioned, a way 
which would put the blame on the plaintiff: but the jury have 
absolved him from that blame in finding him not guilty of any 
negligence: and that the accident was caused by the defendants’ 
negligence.

I cannot think the case one for a new trial, either on the ground 
of uncertainty as to findings, or of anything that took place at 
the trial of which the appellants complain. The amount involved 
is only about $200; and costs of a new trial, on both sides, might 
exceed that sum.

I am in favour of dismisssing the appeal.

Lennox, j. Lennox, J., agreed that the appeal should be dismissed.

Fergunon,J.A. Ferguson, J.A.:—The first three questions to and answers 
of the jury are as follows:—

“1. Were the plaintiff's damages caused by the negligence of 
the defendants? A. Yes.

“2. It so, in what did such negligence consist? A. Excessive 
rate of speed.

“3. Was the plaintiff guilty of any negligence which contrib­
uted to the collision? A. No.”

The expression “excessive rate of speed," as used by the jury, 
is, to my mind, a relative term, it does not mean a rate beyond 
that fixed by statute, by-law, or regulation, but a rate of speed 
beyond which the defendants’ street-car would not have been 
driven by a motorman exercising the care which a man of common 
prudence would have exercised, having regard to all the circum-
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stances adduced in evidence, including the nature, condition, *__* 
and use of the highway, and the amount and nature of the traffic 8. C. 
which actually was at the time, or which might reasonably be Gallagher 

expected, upon the highway. In other words, the standard is ToBqNTO 
fixed by the rate of speed at which a reasonably prudent and R.W. Co. 
competent man would have driven if placed in the position of ~ 
the defendants' motorman, at the time and place and under the 
conditions proven to have existed at the time of the accident.

Whether or not that standard had Ijeen exceeded, and whether 
or not the excess of that standard was the cause of the accident, 
are, I think, questions of fact for the jury, and in arriving at the 
answers it is not our, but their, knowledge, exi>erienec, and judg­
ment, that arc to be applied to the evidence. The jury have 
answered both questions in favour of the plaintiff; and, as I 
view the matter, the question before us in apj>enl is not whether 
the speed was excessive, or whether the excessive sp<*ed was the 
cause of the accident, but, was there In-fore the jury any evidence 
on which they could make these fim lings?

It is conunon knowledge that in the city ol Toronto, with 
its population of nearly half a million people, Yonge street is the 
main north and south ami Bloor street one of the main east and 
west arteries of traffic. There was, In-fore the jury, evidence that 
the plaintiff drove his automobile south on Yonge street, turned 
into Bloor street, and. when proceeding west on Bloor street at a 
rate of at»out 12 miles an hour, was overtaken by the defendants’ 
street-car, and his automobile smashed ami dumaged. There was 
also evidence that the street-car was travelling at from 15to20milc* 
an hour; that there had l>een a recent fall of snow; and that 
the pavement and rail were slippery. The collision and damage 
are established. The jury were asked to find how and why the 
collision occurred. The plaintiff's evidence was directed to the 
theory that the defendants' car overtook and smashed his auto­
mobile because the motorman was either unable or unwilling to 
check the speed of his car. The defence theory was that, after 
leaving Yonge street, the plaintiff drove his automobile past and 
on to the tracks in front of the defendants' car, and there stalled or 
otherwise suddenly checked the speed of his automobile, so that 
the motorman did not have an opportunity to stop the street-car 
in time to avoid the accident, and that the plaintiff was the 
author of his own damage.
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The plaintiff's evidence is. that he did not pass the street-car, 
but was at all times ahead of it, and that he did not stall, stop, 
or suddenly slow up. The jury have accepted the plaintiff's 
theory; but, instead of finding that the motorman did not try 
to avoid the accident, have in effect said that he was unable 
to stop, not because the plaintiff did what the motorman says 
the plaintiff did, but tiecause the motorman was driving his car 
at such a high rate of speed as to deprive himself of the control 
necessary to enable him, on a slippery rail, to check or stop his 
car quickly enough to avoid hitting the plaintiff's automobile, 
travelling ahead of him at the rate of 12 miles an hour.

I am of the opinion that there is abundant evidence to support 
the jury's finding of negligence, and that such negligence was 
“excessive rate of speed," and also that this is not such a case as 
Heed v. Ellis, 32 D.L.R. 592. 38 O.L.R. 123, where the Court 
was of the opinion that there was no evidence that the negligence 
found was the proximate cause of the accident.

The difficulty which presents itself to my mind is, whether 
we should, as was done in Hyan v. Canadian Pacific H.W. Co., 
37 O.L.R. 543, 32 D.L.R. 372. grant a new trial, on the ground 
that the jury have not by their answers indicated the connection 
l>etween the negligence fourni and the accident, or dismiss the 
appeal on the ground that the jury on the evidence did reason­
ably draw the inference that the effective cause of the accident 
was the “excessive rate of speed:" Hilling v. »Semmens, 7 O.L.R. 
340, 344; Toben v. Elmira Felt Co. (1917), 11 O.W.N. 375.

1 have come to the conclusion that the latter is the proper 
result, and am assisted to that conclusion by the opinion that the 
plaintiff’s story (if believed) cast upon the defence the burden 
of explaining the cause of the accident; why the motorman did 
not or was unable to stop his car was a fact peculiarly within 
his own knowledge; he went into the l>ox and told his story, 
which the jury have not accepted; they have, on the contrary, 
accepted the plaintiff’s story, and found “no contributory negli­
gence." In view of that finding, the only other reasonable ex­
planation of the cause of the accident is, I think, to be fourni 
in the answers made to questions 1 and 2, and the verdict might, 
if necessary, be supported on the principles enunciated in Mc­
Arthur v. Dominion Cartridge Co., [1905] A.C. 72, discussed ami 
explained in our Courts in Grand Trunk H.W. Co. v. Hainer
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(1905), 36 K.C.U. 180, and St. Denis v. Eastern Ontario Lire Stock 
and Poultry Association (1916), 36 O.L.R. 640, 30 D.L.R. 647.

Rose, J. (dissenting):—The plaintiff's motor-car, which he 
was driving westerly in Bloor street, was struck from ltehind by 
a car belonging to the defendants, and damaged. The defendants’ 
witnesses say that the motor-car overtook and passed their car, 
turned on to the rail immediately in front, and, after proceeding 
a very short distance, “stalled,” and was struck before the street­
car could be stopped. Taking the findings with the Judge’s 
charge, I assume that the jury rejected this evidence, and found 
that the motor-car had been ahead of the street-car for some 
distance, and was struck while in motion.

The jury found that the damage was caused by the negligence 
of the defendants, and that the negligence consisted in “excessive 
rate of speed.” The defendants contend that there is no evidence 
to support this finding; and I think their contention is correct.

There was contradictory evidence as to the rate of speed 
at which the street car was running. The motorman swore 
to a very moderate rate; the plaintiff said he was travelling 
at the rate of 12 miles an hour, which, he says, “is not 
fast,” and that the street-car overtook him ; a witness 
called by the plaintiff put it at from 15 to 20 miles an hour. The 
plaintiff thought the rail was not slippery; the defendants’ motor- 
man said it was. Assuming the jury to have accepted the evi­
dence of the witness who thought the street-car was running 
at from 15 to 20 miles an hour, there was absolutely no evidence 
that, even if the rail was slippery, the speed was so great as to 
put it out of the power of the motorman to make as sudden a 
stop as a prudent motorman ought to have assumed that he might 
be required to make in order to avoid injury to persons or vehicles 
lawfully using the highway; and, without something from which 
the jury might infer that the speed was excessive in that sense, 
it was not open to them to say that the speed was negligently 
excessive.

I would allow the appeal with costs and direct judgment 
in the County Court dismissing the action with costs.

Riddell, J., agreed with Rose, J.

Appeal dismissed; Riddell and Rose, J J., 
dissenting.
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N. S. THE KING v. NEILSON.
S. C. S'ora Scotia Supreme Court, Longley and Drysdale, JJ., Ritchie, E.J., and 

Chixholm, J. March li. 1918.

Theft (§ 1—40)—On high seas—Foreigner —British ship—Procedure.
Proceedings for the trial of a foreign subject charged with theft on a 

Hritish ship, committed on the high seas, should not be taken under s. Ml 
of the Criminal Code but under s. 6N6 of the Merchants Shipping Act, 
1894 (Imp.); The consent of the Governor-General is not required before 
instituting proceedings.

[The King v. Heckman, 5 Can. Cr. Cas. 242, followed.]

Statement. Application of n prisoner confined in the common gaol at 
Halifax for discharge from custody under the Liberty of the Sub­
ject Act, 1LS.N.S. 1900, e. 181. An order was made by Chisholm, 
J., referring the application to the Supreme Court in banco.

The prisoner was a native of Denmark, though residing with 
his family at Grimsby, England.

The nature of the charge upon which he was arrested and the 
grounds upon which his release was sought appear fully from the 
judgments.

J.J. Power, K.C., for prisoner, in support of application.
A. Cluney, K.C., Crown Prosecutor, contra.

Loogiey. j. Longley, J.:—In this case some time last autumn the prisoner
was charged with having committed a theft upon the high seas 
from a vessel which arrived at that time in Halifax. The Act 
under which the prisoner was tried has the following condition, 
Criminal Code, s. 591 :

Proceedings for the trial and punishment of a person who is not a subject 
of His Majesty and who is charged with any offence committed within the 
jurisdiction of the Admiralty of England shall not be instituted in any court 
in Canada except with the leave of the Governor-General and on his certificate 
that it is expedient that such proceedings should be instituted.

The party was taken before the stipendiary magistrate of 
Halifax and a certain preliminary examination gone into and the 
party committed for trial before the Supreme Court of Noxa 
Scotia.

At the October sittings of the Supreme Court the leave of the 
Governor-General had not l>ecn received in Halifax, evidently 
owing to the absence of the Governor-General in some other part 
of Canada. Since October, the leave has arrived, and is in the 
hands of the police authorities, but the Crown did not feel at 
lilierty to go on and prefer an indictment at the Octolier sittings 
of the Supreme Court.
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The defendant, by J. J. Power, K.(\, his attorney, lias moved 
the court to order the discharge of the defendant on the ground 
that the assent of the Governor-General had not lieen received, 
and that no preliminary examination should have taken place 
lief ore the stipendiary magistrate of Halifax. He cites a case, 
The King v. Heckman, 5 Can. Cr. (as. 242. in which Ritchie and 
Weatherle, JJ., give a decision, in the main, in favour of the case 
not being considered by the preliminary court of the magistrate 
in Halifax unt il the leave of the (iovernor-( ieneral had been received, 
and they based their decision on the case of Thorpe v. Prient nail, 
[1897] 1 Q.B. 159. There was then in operation a certain law in 
England in regard to the Sunday Observance Act of 1871 as 
follows :—

No prosecution shall la1 instituted for any offence under the Sunday 
Observance Act, 1076. except by and with the consent in writing of the 
chief officer of the police district in which the offence is committer!.

In that case it was decided that the preliminary examination 
was a part of the proceedings and that nothing could be done 
under those proceedings.

The only question that remains is whether the decision of 
the learned judges, based upon this paitieular Act, was a correct 
one in respect to the Canada Criminal Act.

“Proceedings shall not be instituted in any court in Canada” 
are the words in s. 591, “without the leave of the Governor- 
( ieneral.” It is not difficult to see a great distinction in the 
operation of the two Acts. The one requires the assent of the 
chief of police in the police district in which the offence against 
Sunday was supposed to have been committed. The Canadian 
Criminal Act provides that no “trial or punishment” of any 
person, etc., shall take place unless with the leave of the Governor- 
General. The first case was simply a proceeding to attain the 
assent of the police officer in the very district in which the matter 
was to be held, and the other requires the assent of the Governor- 
General who may be hundreds of miles away and difficult of 
obtaining immediate access to. Therefore, in order to make the 
Act workable, it is necessary that there should be a preliminary 
examination in the first instance in order to obtain authority for 
holding the person committed, and it is therefore contended on 
behalf of the Crown that the mere holding of an inquire by the

N. 8.

iTc
The King 

Neilson.

Longley. J.
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Dryedale, J.

Ritchie, E.J.

stipendiary magistrate is not “proceeding with the trial and pun­
ishment” of the party, and that, if any such interpretation were 
given to it, it would make the clause absolutely unworkable and 
not subject to reason or common sense in the matter.

The j>oint is a difficult one, and it is one that will require the 
very best consideration of all the circumstances. 1 am disposed 
to take the view that the Act is imperative and the words “pro­
ceedings shall not lie instituted in any court in Canada” mean 
what they say and that Neilson is entitled to lx* discharged.

I think that Neilson is not entitled to be discharged by the 
Merchants Shipping Act. I think that s. 591 is a special section 
creating an offence committed within the jurisdiction of the 
Admiralty, and 1 think the provision of the Merchants Shipping 
Act applies to this case.

Drybdale, J.:—1 do not think that the limitation in s. 591 of 
the Code prevents a magistrate from arresting a man charged with 
crime on the high seas. If this were so it would seem to me that 
s. 656 is inoperative. 1 have no doubt that a magistrate has 
authority under s. 656 to arrest a man in this country who is here 
charged with crime on the high seas, regardless of s. 591.

I would refuse the application for discharge referred to the 
court by Chisholm,.).

Ritchie, E.J.:—The information charged that Neilson, “then 
Ix'ing a foreign subject, did on or about the 25th day of August, 
A.D. 1917, on a British ship, to wit, the “Triumph,” then on the 
high seas, unlawfully steal $65 or thereabouts, the property of one 
Jasjier Anderson.”

S. 591 of the Code is as follows: (See judgment of Ixmgley, J.)
Neilson was arrested at Halifax under a warrant issued by 

the stipendiary magistrate of the City of Halifax, and was by 
him committed for trial. Application is now made for Neilson’» 
discharge on hulteax corpus on the ground that the information 
was laid without the leave or the certificate of the Govemor- 
(iencral. The question is as to whether the laying of the informa­
tion is the institution of the proceedings.

1 am of opinion that it is. No sound distinction can be drawn 
lietween the words “institution of proceedings” and the words 
“commencement of proceedings.”



I think that the statement of this proposition is sufficient 
without referring to the Inioks; hut I may add that it is in accord­
ance with the opinion of the late Ritchie, J., and the late Sir 
Robert Weather lx* in The King v. Heckman, 5 (an. (’r. (as. 242 
If this were the only point involved I am of opinion that Neilson 
would be entitled to Ik* discharged, hut the Crown relies on s. 08t> 
of the Merchants Shipping Act, which is as follows:—

Where any person being a British subject is charged with having commit­
ted any offence on board any Hi it ish ship on the high seas or in any foreign 
port or harbour, or on board any foreign ship to which lie docs not Itclong, 
or, not being a British subject, is charged with having committed any offence 
on board any British ship on the high seas, and that person is found within the 
jurisdiction of any court in His Majesty’s dominions, which would have had 
cognizance of the offence if it had been committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shall have jurisdiction 
to try the offence as if it had been so committed.

1 think that Neilson is caught by this section and is therefore 
not entitled to he discharged. As to this I follow the opinion of 
the late Ritchie, J., in The King v. Heckman, supra, and am unable 
to agree with the opinion of the late Sir Rolieit Went herbe.

Under s. (i8(> of the Merchants Shipping Act, Neilson is to he 
tried as if the offence had been committed on hoard a British ship 
within the limits of the ordinary jurisdiction of the court. Such 
an offender, as Sir Robert W eat herbe says, when he con.es within 
the jurisdiction of the court, is subject to the general law of the 
place regulating the procedure for trying him, and also. I think, to 
the general law of procedure preliminary to the trial: but s. 591 
of the Code is not the general law regulating procedure: it is a sj e- 
cial section applicable only to a special case, namely, an offence 
committed within the jurisdiction of the Admiralty; but under 
the section in the Merchants Shipping Act the offender is to be 
tried as if the offence had been committed within the lin its of the 
ordinary jurisdiction of the court ; therefore, I think, s. 591 of 
the Code is not applicable.

In my opinion the application should be refused.
Chisholm, J.:—This is an application for the discharge from 

custody of one Hans Neilson, a subject of the Kingdom of Den­
mark, who is charged with theft committed on a British ship on 
the high seas, and who has been committed by the stipendiary 
magistrate in and for the City of Halifax for trial in the Supreme 
Court. The ground upon which his discharge is sought is that

Ritchie. I J
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N. S. the stipendiary magistrate had no jurisdiction to make the com­
8. C. mitment without first obtaining the leave of the Govemor-General

The King

Neilsox.

ami a certificate from him that it is expedient that such proceed­
ings should be instituted. S. 591 of the ('ode is invoked. Such 
leave or certificate was not obtained before the applicant was

Chisholm. J committed. The offence charged was committed on the high 
seas and beyond the marginal seas or territorial waters of any 
country.

I have come to the conclusion that s. 591 has no * ation to
an offence such as the one charged in this case.

This section is a reproduction, almost literally, of s. 3 of the 
Territorial Waters Jurisdiction Act, 1878 (Imp.); and it was 
re-enacted in Canada, 1 presume, for the purpose of emphasizing 
the necessity in cast's to which the section applies of obtaining the 
leave and certificate of the Governor-General Indore proceedings 
are taken for the trial and punishment of the offender.

Before considering the section in more detail, it may be well 
to state what the law was in respect to offences committed on the 
high seas before the passing of the Territorial Waters Jurisdiction 
Act, 1878.

It is a generally accepted principle of international law that 
every sovereign state has exclusive jurisdiction over its public 
and private ships in all places outside the jurisdiction of a foreign 
state. All ships, with the persons and cargoes carried by them— 
leaving aside questions of contraband, etc., arising in times of 
war—are considered, while on the high seas, to be under the 
exclusive dominion of the state whose flag such ships legally carry. 
Westlake, 3rd ed., p. 185, sec. 154; The Queen v. Kinsman (1853; 
James (2 N.8.R.) 02 ; Wilson v. McNamee, 102 U.S. 572.

In the last mentioned case Swayne, J., said:—
A vessel at sen is considered as a part of the territory to which it belongs 

at home. It carries with it the local legal rights and legal jurisdiction of such 
locality. All on board are endowed and subject accordingly.

Bliss, J., in our own court, in the case of The Queen v. Kinsman, 
supra, dealing with an offence by an American citizen on an 
American ship on the high seas, said :

We have no difficulty in deciding in favour of the prisoner. This court 
has no jurisdiction. The case of The Brazilian Slaver, 2 Car. and lvir. 53, 
cited in The Queen v. Clark, is in point. The doctrine there established 
recognizes the principles laid down in Vattel, and the decision in that cane

4
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has bwn approved by Kent and Wilson. We must consider the ship is part 
of the soil of the countiy to which she belongs. She is, as has been said in the 
books, a floating island, and the citizens of the country to which she In-longs 
who are on board are subject to the laws of that country and for offences 
committed in her while on the high seas they can be tried by no other laws.

And in Hall's International I.aw (6th ed.), p. 249, it is stated 
that:—

A state has administration and criminal jurisdiction so as to bring all 
acts cognizable under these In-ads, whether done by subjects or foreigners, 
under the disciplinary authority established in virtue of state control on board 
the ship and under the authority of the state tribunals.

Several statements to the same effect will lie found in the 
elaborate opinions given by several of the judges in the well- 
known Franconia ease {It. v. Keyn, 2 Ex.D. 63).

That has always been and is now the law as administered in 
English courts, and a foreigner for any offence committed on a 
British ship on the high seas is subject to arrest, trial and punish­
ment in the same way as if the offence were committed within the 
body of one of the counties of England. As early at least as 1806 
(54 Geo. 111. c. 54) provision was made for the trial of such an 
offence in the colonies; and at a later date by the Admiralty 
Offences (Colonial) Act, 12 & 13 Viet., r. 96, it was enacted that 
all persons charged in any colony with offences committed on the 
sea may be dealt with in the same manner as if the offences had 
been committed u]>on any waters situate within the limits of such 
colony and within the limits of the local jurisdiction of the courts 
of criminal justice of such colony.

The situation then was that a foreigner on a British ship on the 
high seas was subject to British law and the foreigner on a 
foreign ship on the high seas was not subject to British law, but 
to the law of the country whose flag the ship was entitled to carry.

In the Franconia case, arising out of a collision within three 
miles of the coast of England between a foreign and a British 
ship, and resulting in the death of a British subject on the British 
ship, the master of the foreign ship was indicted for manslaughter; 
and the question arose whether a foreigner on a foreign ship was 
amenable to the laws of England for an offence committed on a 
British subject within the territorial waters of the realm. The 
majority of the court held that he was not within the jurisdiction 
of the Admiralty and was not answerable in the English courts for 
the offence complained of.

X. S.

s. c.
The Kino 

Xeilbon.
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In consequence of this decision the Territorial Waters Juris­
diction Act, 1878, was passed; and it dealt and dealt only with 
offences committed on lioard foreign ships, whether by foreigners 
or by British subjects on Iniard such ships, within the territorial 
waters of Her Majesty’s dominions, that is, within one marine 
league of the coast measured from low water mark.

Parliament in passing this Act was assuming a new jurisdiction; 
that over foreigners on foreign ships in territorial waters, a claim 
of jurisdiction to which other mitions might not assent, and, 
doubtless to prevent misunderstanding with other nations, if 
possible, a restriction was placed iqxin the institution of pro­
ceedings for trial and punishment in the case of such offences by 
making it necessary, Indore instituting the proceedings, to obtain 
the consent of one of Her Majesty’s principal Secretaries of State, 
together with a certificate that the inst it niton of such proceedings 
is expedient. In the Dominions out of the United Kingdom such 
consent and certificate are to be obtained from the Governor of the 
Dominion. Ss. 2 and 3 of the Territorial Waters Jurisdiction Act 
are as follows:—

2. An offence committed by any person, whether he is or is not a subject 
of Her Majesty, on the open sea within the territorial waters of Her Majesty’s 
dominions is nn offence within the juiisdiction of the Admiralty, although it 
may have been committed on hoard or by means of a foreigh ship, and the 
person who commit tod such offence may be arrested, tried and punished 
accordingly.

3. Proceedings for the trial and punishment of a person who is not a 
subject of Her Majesty and who is charged with such offence as is declared by 
this Act to be within the jurisdiction of the Admiralty, shall not be instituted in 
any court of the United Kingdom except with the consent of one of Her 
Majesty's Principal Secretaries of State, and on the certificate that the 
institution of such proceedings is in his opinion expedient, and shall not be 
instituted in any of the dominions of Her Majesty out of the United Kingdom 
except by the leave of the Governor of the part of the dominions in which such 
proceedings are proposed to be instituted, and on his certificate that it is 
ex|K*dicnt that such proceedings should 1m* instituted.

In Kngland from the earliest days down to the present time 
it has lieen the accepted law that the criminal jurisdiction of the 
Admiralty attaches to all British ships and to foreigners on board 
British ships, while outside the territorial waters of other states, 
and while they are on the high seas or in British territorial waters, 
including all ports, havens or rivers, below bridges, where great
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ships go. And since 1878 the Admiralty has jurisdiction over _ 
foreign ships within the territorial waters and the persons on 8. C. 
board such ships, whether such persons are foreigners or British the k,ng 
subjects. The jurisdiction in that regard of the Canadian courts, neilson 
at least from 1840 down to 1802, was the same.

n.Hholm j
In 1802, s. 501 of the Criminal ('ode was passed. It is as 

follows: (See judgment of Longley, J.).
This section it is contended applies to the case of a foreigner on 

a British ship on the high sens, notwithstanding the fact that the 
Admiralty of Kngland has always had criminal jurisdiction in 
respect of offences committed on British ships on the high seas, and 
has always apprehended and handed over to the proper courts for 
trial and punishment persons, British or foreign, committing such 
offences under such circumstances, without the permission of the 
administration branch of the government. If. v. Keyn (1870), 
2 Ex. D. 63; li. v. Anderson (1868), L.R. 1 R. 161; If. v. 
Leslie, 8 ( ox, C.( '. 260.

Why then should the Parliament of Canada impose a restric­
tion never theretofore imposed by any other British legislative 
body? What state reason is there for it? Why should permission 
he a pre-requisite in relation to an offence as to which it has never 
been required in the United Kingdom, or, so far as I can ascertain, 
in any other British dominion? I can see no reason. And, if the 
Parliament of Canada intended so unusual a departure, would it 
not be expected that by the use of a short phrase to that effect, it 
would indicate that, in adopting the language of the English 
statute, it was intended to apply it to another and a different 
state of facts?

I prefer to adopt the view that, in copying into the Criminal 
Code s. 3 of the English Act, almost verbatim, the Parliament of 
Canada intended that it should lx* adopted with the interpretation, 
the definitions, and the application to which it is subject in the 
original Act. If that view is correct, it applies only to offences 
committed within territorial waters and by persons on board a 
foreign ship; and has no application to offences committed on 
board British ships on the high seas.

Besides, I am of opinion that the proceedings had læfore the 
stipendiary magistrate are not proceedings for the trial and
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punishment of the offender. These proceedings are merely pre-
8. C. liminary to the offender being put upon his trial. S. 656 of the 

The Kino Criminal C'ode, first enacted by the Parliament of Canada in 1869 
Nbilaon (32-33 Viet. c. 50 s. 3), makes provision for the immediate arrest

of a person who has committed an offence on a British ship on the 
high seas by a justice of any territorial division in Canada where 
the accused is found or is suspected to be.

I am of opinion, for the reasons given above, that the applica­
tion should be dismissed. Application refused.

NORTHERN LUMBER MILLS, Ltd. v. RICE.
Ontario Supreme Court, Ap/tellate Division, Meredith, C.J.C.P., Lennox, J.,

8. C. Ferguson, J.Â., and Rose, J. December 7, 1917.

Mechanics' liens (§ VIII—60)—Part of claim maturing—Right of action 
—All claims to be dealt with at trial.

When any part of a claim under the Mechanics and Wage Earners Lien 
Act (H.S.O. 1914, c. 140) has matured, an action lies, and in that action 
all claims whether then payable or not are to be dealt with at the trial as 
provided for in see. -'<7.

[See Annotation, 9 D.L.R. 105.)

Statement. Appeal by defendant from a judgment of a District Judge
in an action brought under the provisions of the Mechanics 
and Wage Earners Lien Act to enforce a lien for materials 
supplied for the erection of a house. Affirmed.

J. M. Ferguson, for appellant; R. McKay, K.C., for re­
spondents.

The judgment of the Court was delivered by
Meredith, CJ.C.P.:—The questions involved in this appeal 

are: (1) whether the action, out of which it arises, was altogether 
premature; and (2), if not, whether it was premature in part.

The action was brought, under the provisions of the Mechanics 
and Wage Earners Lien Act, to enforce a lien, under that Act, for 
materials supplied for the erection of a house.

The price of these materials was to be paid in three payments: 
before action the first two had become payable; the third had 
not.

A cause of action arose upon default in payment of each of 
these instalments; and so, apart from the provisions of the 
enactment, the action would have been properly brought as to the 
first two, but improperly as to the third: and so our search for

Meredith,
CJ.C.P
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light upon the subject is narrowed down to a search of the pro­
visions of this enactment: and such a search discovers nothing 
expressly provided upon the subject: neither the framers of the 
Act, as it originally was, nor of any of the many patches put upon 
it, from time to time, to remedy defects in it, seem to have had 
such a question, as is involved in this case, in mind: and the ques­
tion which we face now is, whether there is enough in the Act, 
in its present form, to sustain the action, or whether there is need 
for another patch, l>ecause convenience on all hands calls for 
another patch if the action be premature in any respect: other­
wise there might be multiplication of needless litigation; and 
much difficulty in working out the rights of all parties fairly and 
conveniently.

It is quite plain, from sec. 37 of the Act, that immature claims 
of lien-holders arc to be brought in and dealt with upon the trial 
of the action. The purpose of the enactment is, to “adjust the 
rights and liabilities of and give all necessary relief to all parties 
to the action and all persons who have been served with the notice 
of trial” (sec. 37(3)), in the one action and upon the one trial— 
a thing necessary in working out the purposes of the Act—and 
the “persons who have been served with the notice of trial”are, 
among others, “all lien-holders who have registered their claims 
as required by this Act” (sub-sec. (2)); not merely lien-holders 
whose claims arc payable.

And, in addition to that, sec. 39 provides that: “Where 
property subject to a lien is sold in an action to enforce a lien, 
every lien-holder shall be entitled to share in the proceeds of the 
sale in respect of the amount then owing to him, although the 
same or part thereof was not payable at the time of the com­
mencement of the action or is not then presently payable.”

Sections 24 and 25 expressly deal with a case such as this, in 
which there is a “period of credit;” but they leave the questions 
which we have now to answer unsolved, and indeed throw no great 
light upon them: and sec. 32. so much relied upon for the res­
pondents, is, at most, not very helpful, if helixful at all, to them: 
its provision is not that the action shall be taken to have been 
brought on behalf of all lien-holders, but is, “on behalf of the other 
lien-holders.”

y—40 D.L.R.
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There is nothing in the Act which gives a right of action when 
nothing is yet payable to the plaintiff; the contrary, rather, 
appears; and. on the other hand, it would lie extraordinary if a 
plaintiff, having a right of action, upon a matured claim, could 
not get the liencfit of the Act in respect of a claim not then ma­
tured, though every other lien-holder could.

It seems, therefore, plain enough to me, having regard to all 
the provisions of the Act, that the plaintiffs might at the trial 
bring in their claim in respect of the lien for the amount which was 
not payable when the action was commenced ; and indeed that 
they were bound to do so, if they brought it in at all, in order that 
the provisions of sec. 37, and the general purposes of the Act, 
might lie complied with.

In short, when any claim is rijie for action, and the defendants 
are unable, or fail, to pay or settle it, an action lies, and in that 
action all claims, whether then payable or not, are to he dealt 
with at the trial as provided for in sec. 37.

How otherwise should it be? Another action for the immature 
claim when it became mature? But the Act requires all to lie 
dealt with in the one action; and another action might lie too 
late; the land might have lieen sold and the proceeds distributed, 
in accordance with the provisions of the Act, liefore the second 
action could prevent it, or could be brought if the period of credit 
were long.

The appeal should lie dismissed.
Appeal difmrifitted.

ACKLES v. BEATTY.
Sova Scotia Supreme Court. Ru*»ell and iJryxdate. J.l.. Ritchie, E.J., and 

Chinholm, J. March 37, 1918
Salk (5 III A—50)—Option—Expiration of time—Subsequent bale— 

Quantum meruit.
At the expiration of the time limit in an option agreement with a broker, 

the owner in entitled to consider the matter at an end, unless the broker 
cun shew either that there was an entirely new agreement, or that the 
terms of the old option were either by express agreement, or by implication 
continued until the sale was effected, he can only recover on the basis of 
a quantum meruit.

(See annotation 4 D.L.R. 531.]

Appeal from the judgment of Harris, C.J., in favour of plain­
tiff", with costs in an action to recover commission and costs 
claimed by plaintiff in connection with services rendered by plain-

statement.
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tiff us defendant’s agent in eonneetion with the sale of timber land. 
Reversed.

II. Mellish, K.V., and F. L. Milner, K.C.. for appellant.
V../. Paton, K.(\, and ./. A. Hanway, for respondent.
Russell, J.:—The plaintiff’s agreement with the defendant 

was. in effect, that if the plaintiff would, within GO days, secure a 
sale of defendant’s property for any sum over $20,000. $14,(MX) of 
which at least should he paid defendant in cash, the plaintiff 
should have whatever the selling price was over and alme $29,(XX).

The plaintiff did not secure a sale of the property of such a 
nature as to entitle him to the surplus over $29,000. The sale that 
he made was not for $14,(XX) cash, the balance remaining on 
mortgage. Defendant had to take a property valued at $5,000 
and wait a year for the next $5,000, the remaining instalments 
lieing spread over further periods. He had also to covenant for 
the purchase of timber to be cut by the purchasers from the proj>- 
ertv. Other obligations also were imposed upon the defendant 
in the agreement for purchase secured by the plaintiff.

1 do not see how it can be contended by plaintiff that lie ever 
performed the conditions on which the defendant bargained to let 
him have the surplus over $29,(XX) for which the projierty was 
sold.

It would be competent for the defendant to extend the time 
for the exercise of the so-called option and it may be possible that 
the trial judge has rightly held that the time was extended by 
mutual agreement evidenced by conduct. But, even if the time was 
extended, it remains true that the plaintiff has not performed the 
conditions that would entitle him to the surplus. That he has not 
performed them exactly goes without saying, but neither has he 
performed them substantially. He has done the defendant a 
service, in effect, a sale of his land, or, rather, in bringing him a 
customer who has entered into an agreement respecting the land, 
and for that service he is entitled to be paid a reasonable amount.

1 think that under the evidence the amount he has received is 
reasonable, that the appeal should be allowed with costs, and the 
claim dismissed with costs.

Drysdale, J., and Ritchie, E.J., concurred with Chisholm, J.
Chisholm, —The plaintiff, a real estate broker, brings this

action against the defendant to recover a balance claimed to be due

Drysdale, J. 
Ritchie, E.J.
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for services in securing a purchaser for certain timlier lands of the 
defendant. Tlie defendant admits that the plaintiff is entitled to 
a fair and reasonable commission for said services, and l>efore 
action brought he paid the plaintiff $2.(X)<), an amount. he contends, 
that more than compensates the plaintiff for said services.

In March. 1916, the defendant wrote the following letter to the 
plaintiff:—

N.D. Acklve, Amherst, N.8. Amherst, N.K., March 27th. 1916.
1 hereby agree to sell all that certain tract of timber land situate at 

Farmington, Cuml>crlan<l and Colchester Counties. Nova Scotia, as de­
scribed by deed and plan of same, for the price or sum of twenty-nine thousand 
dollars (129,000) nett. I hereby agree to give you this option for a |ieriod 
of sixty days from above date. You are to have full right anil control to sell 
to any party or parti<>s you may have in view. You arc to make your com­
mission over and above the price of 129,000 as above stated. I agree to 
furnish guide for your first cruising. After that you are to furnish your 
own guide. Terms of sale cash, or $10,000 can remain on mortgage at 6% 
interest. I agree to bind myself, my heirs or assigns, to carry out this 
agreement and to give a good title to said land.

(8gd.) W. F. Beatty»
This option, as the defendant termed it, was to continue for a 

period of 60 days from March 27, 1916. The plaintiff was unable 
to find a purchaser for the property within the 60 days: and he 
says in his evidence that between the expiration of the period and 
the time of the Nile in September no talk took place between him­
self and the defendant with reference to what the plaintiff should 
get if he succeeded in making a sale. He, however, continued his 
efforts to find a purchaser; and finally, early in September, 1916, 
he brought a purchaser to defendant and a sale was agreed upon for 
the price of $35,(MX). Of this amount $5,000 was to lie paid by 
means of a conveyance by the purchaser to the defendant of a 
certain property in the town of Amherst ; $5,(MX) was to lx* paid on 
September 6, 1917, and the balance by instalments running over 
several years. According to the defendant’s testimony, the plain­
tiff when he got the purchaser “on tlx* string” asked for another 
option which was refused. The defendant says, however, that if 
the plaintiff made a satisfactory sale he promised the plaintif! he 
would un1 him right.

To recover the amount he claims the plaintiff must shew 
either that there was an entirely new agreement, independent of 
the old one, between himself and defendant, whereby the plain­
tiff was to receive as compensation for his services the excess of
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the purchase price over $29,000; or he must shew that the terms of 
the option of March 27, 1910, were, either by express agreement or 
by implication, continued until the sale was effected. It is not 
enough to shew that he performed the service.

The plaintiff states positively that not a word passed between 
himself and defendant on the subject between May 27 and the date 
of the sale in September; so there could not have been any express 
agreement made between the parties, even on the plaintiff's own 
evidence. Was there then any implied agreement by which the 
option was continued? Did the defendant, by permitting the plain­
tiff to treat with intending purchasers after the expiration of the 
option, thereby agree that, in the event of the plaintiff securing a 
purchaser, the plaintiff should be compensated in accordance with 
the terms mentioned in the option of March 27, 1910? I do not 
think it should be so held. At the expiration of the period men­
tioned in the option, the defendant was entitled to consider the 
matter at an end ; and for any services the plaintiff should perform 
after that jieiiori the defendant is bound to pay, not on the basis of 
the lapsed agreement but on the basis of a quantum meruit.

The only evidence we have of what would be a fair commission 
on the sale is that of the defendant who says that .V, is large. 
5( < of $33,000 is $1,750, and the amount paid by the defendant 
was in excess of that, namely, $2,000.

I think the defendant’s appeal should be allowed and the plain­
tiff’s action dismissed with costs. Appeal allowed.

COLLINS v. GUARDIAN CASUALTY Co.
Iir\ti«h Columbia Court of A n/ieat, Macdonald, C.J.A., and (lallihcr, Me Phillips 

and Kltcrtx, JJ.A. April 2, 1918.

Insurance (§ III 10 2—110)—Accident—Automobile—Hand on road— 
Terms and conditions of policy.

A pile of sum I on the roadway is not part of the road-bed and is not 
within the exceptions contained in an accident insurance policy, insuring 
an automobile but excluding all loss or damage caused by “striking any 
|s>rtion of the road-bed or by striking the rails or ties of any street, steam 
or electric railway."

(See annotation, Automobiles, 39 D.L.K. 4.)

Appeal by defendant from the judgment of a Co.J. in an action 
on an accident insurance policy. Affirmed.

A. !). Taylor, K.(\, for appellant ; K../. Grant, for respondent. 
Macdonald, C.J.A.:—The County Court Judge accepted the 

evidence of Lee and two other witnesses for the plaintiff and

N. S.

8. C.

Beatty.

Chisholm. J.

B. < .

C. A

Statement.

Macdonald,
C.J.A.
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rejected us unworthy of belief the evidence of the other witnesses 
in the ruse.

The pile of sand on the roadway, the existence of which was 
sworn to by Lee and the other two credible witnesses, must l>e 
taken to have l>een established; that the accident was caused by 
the plaintiff’s car encountering said pile of sand is a fair inference 
from the evidence of the credible witnesses aforesaid, and of 
the evidence of defendant’s witnesses so far as same was in 
plaintiff’s favour.

The question, then, is one of interpretation of the policy. It 
insures the plaintiff against
loss or damugv caused solely ... by being in collision with any other 
automobile, vehicle, or other object, either moving or stationary, excluding, 
however (2). all loss or damage caused by striking any portion of the road-bed 
or by striking the rails or ties of any street, steam or electric railway.

If it were not for the said exception, I should have no hesita­
tion in applying the ejundent generis rule to that language. The 
exception, however, appears to me to alter the case. To have a 
meaning “other object ” must extend to things not ejusdem generis 
with “automobile and vehicle.”

Then is contact with the pile of sand on the road wax a collision 
with an object?

Whatever may lie the strict meaning of “collision” the term 
is construed by the policy itself when it speaks of collision with 
either a moving or a stationary object. So that no difficulty 
here arises from the use of the word “collision.” One may 
doubt whether the insurer meant to protect the insured against 
such an accident as occurred to the plaintiff, but the language 
used in the policy is that of the insurer and should lie strictly con­
strued against the insurer. I am unable to say that the trial 
judge came to a wrong conclusion. While the legal question is 
not free from doubt, the best construction 1 can put upon the policy 
is that it insures against collision with a pile of sand on the road­
way, which would l)e just as much an “object ” as xvould be, for 
instance, a large boulder placed on the roadway. At all exeats, 
the insurer has used language wide enough when strictly con­
strued against it to make it liable to the plaintiff for the loss in 
quest ion.

1 would dismiss the appeal.
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(Ialliher, J.A.:—In the* face of the manner in which the trial 
judge who saw the witnesses has expressed himself. I think it is 
hopeless to attempt to set aside his finding as to how the accident 
occurred.

It remains, then, to determine whether the damage sustained 
is such as is insured against under the policy.

Mr. Taylor contends that what hap]>ened was not a collision, 
and further that what happened is within the exceptions under 
the head of “Collision” in the policy at A.It. 104 (2): All loss or 
damage caused by striking any portion of the road-bed, or by 
striking the rails, or ties of any street, steam or electric railway.

We are concerned only with the first part of (2).
Accepting the evidence of Lee, Robbins and Watts, the car 

struck a pile of sand and turned over, causing the damage.
Lee says, A.It. 47: "This sand was partly on paved part of 

road and partly off.” A.It. 28: ‘‘Sand was thrown there the 
night before in the course of digging out a motor which was stuck.” 
A.It. (13: “The sand pile was a foot to eighteen inches high at a 
curve in the road.” “If it had not been for sand the car would 
not have turned over.”

1 see no difference in striking a pile of sand that high and in 
striking a boulder which might have fallen on the road.

The pile of sand was no part of the road-bed.
We then come to the ibjection as to its not being a collision.
The words of the poli ?y are “coming into collision with any 

other automobile, vehicle, or other object either moving or sta­
tionary.”

If it had not been for the words in italic it might be that 
we could not, in strictness, say this was a collision, but to my 
mind these words qualify it and make the striking of a stationary 
object a collision within the meaning of the policy.

The appeal should be dismissed.
McPhillips and Eberts agreed that the appeal should be

dismissed. Appeal dismissed.

B. C.
C. A. 

Collins

(iv AUDI AN 
Casualty

Co.
Galliher, J.A.
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MAN. MAHAN v. MANNESS.
C. A. M nit Holm Court of Appeal, Perdue, Cameron, Haggorl uml FuUtrloi,. JJ.A.

April 16, 1918.

PrINVIKM. aXI) AGENT (§ II—0)—()WNKR GIVING AGENT POWER To COMMIT
frat'D Innocent third parties—Liability of principal.

Am owner of property, who intrusts an agent with all the indicia of 
title with instructions to borrow a certain sum, cannot redeem the securi­
ties without paying a bond Jide lender nil lie has lent on the property, 
although the agent has fraudulently borrowed in excess of the instructions 
and misappropriated the amount borrowed.

Statement. Appeal by plaintiff from a judgment of the trial judge dismiss­
ing an action to set aside a mortgage and redeem securities. 
Affirmed.

Perdue, J.A.
(!. A. Elliott. K.C., for appellant ; W. Monahan, for respondent.
Perdve, J.A.:- The trial judge has made certain findings of 

fact in this ease. From these findings it appears that the plaintiff 
authorized one Vizena to borrow and receive for her $200. For 
this purpose she handed her certificate of title to him. Vizena 
then employed a solicitor who prepared a transfer of the land. 
Vizena took the plaintiff to the solicitor’s office where she met him, 
the solicitor, for the first time. The name of the transferee was 
left blank in the transfer but a consideration of $20(1 was filled in. 
The trial judge specifically finds that the plaintiff signed the trans­
fer with knowledge of its effect for the purpose of getting a loan 
of $200. Vizena in fraud of the plaintiff negotiated through one 
Hackett a loan of $500 from the defendant, who was not aware of 
the excess of authority. This amount, less certain taxes on the 
land, was paid by the defendant in good faith to the solicitor who. 
after deducting a bill of his own against Vizena, handed all the 
rest of the money to the latter. None of the borrowed money 
ever reached plaintiff’s hands. The defendant says that he was 
informed by the solicitor that the money was being borrowed for 
Miss Mahan, the plaintiff. Defendant believed, from his con­
versation with the solicitor, that the latter was agent of and acting 
for the plaintiff. Defendant, therefore, made the cheque for the 
greater part of the money payable to the solicitor. Defendant 
states that he had no knowledge of Vizena.

After the cheque had been delivered by defendant to the 
solicitor the latter gave him a letter setting out the terms of the 
transaction, and the remedy on default in payment. This letter 
is as follows :—
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J. W. Manncss, Eeq., 8t. Agathe, Man. June 23rd, 1915.
1 lxig to acknowledge receipt from you of cheque for $400 and cash 

$71 being the amount loaned on lots one ami two (1 and 2) block two, plan 
1177. 1 ).( i.S. 49. 8t. James, less taxes on the same.

1 hand you herewith transfer from Jane Mahan covering the above 
pro|H*rty together with duplicate certificate No. 128090.

This cheque is received from you. and the documents delivered to you 
on the understanding that at any time within a |>criod of one year from the 
date hereof you will upon receipt of five hundred ($500) dollars, together 
with interest thereon ul the rate of 12', per annum for the |>ciiod of one year, 
deliver up transfer of the above mentioned projrerty free of all encumbrances, 
together with duplicate certificate of title of same.

It is understood that in the event of the said sum together with interest 
not being paid to you within one year from the date hereof you will be at liberty 
to treat said land as your own and dis|M«sc of same in any way you may see 
fit. (Signature of solicitor.)

The solicitor states that in this transaction he was acting for 
Vizcna and not for Miss Mahan, the plaintiff. lie further states 
that \ izena had brought the certificate to his office and had given 
him instructions to prepare the transfer; that Vizcna at the 
same time said “he had a deal” with Miss Mahan. The solici­
tor, from what he states, believed that when the transfer was signed 
the property belonged to Vizena. In handing over the documents 
and receiving the money the solicitor acted on instructions from 
Vizcna. and no doubt, in good faith, relying on what Vizcna had 
told him.

We are only interested in the present issue which is between the 
plaintiff and the defendant alone. There is no fraud proven or 
alleged against defendant. Clearly, he acted in good faith.

The solicitor can e to the defendant bringing with him the 
indicia of the plaintiff's title and a signed transfer of title from 
her, the transferee's name being left blank. He handed over these 
papers for the purpose of closing the loan previously arranged. 
The letter of June 23, setting out the terms of tin- loan, formed part 
of that transaction. The only name mentioned in the body of 
the letter is that of the plaintiff and anyone reading the letter would 
believe that she was the person I sorrowing the money. On the 
principle laid down in Hrocklesby v. Temperance Permanent Building 
Soc., 119851 AX’. 173; Fry v. Smellie, |1912] 3 K.B. 282, and 
other cases, the plaintiff cannot, in the circumstances, redeem the 
securities without paying the lender what he has lent.

1 cannot see that the fact that the defendant and the solicitor 
Mere at cross purposes as to who the acutal borrower was, makes

MAN.

C. A.

Mahan

Mannkss. 

Perdue, J.A.
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any difference, as long as the defendant parted with his money in 
good faith believing that it was going to the proper person. One 
has much sympathy for the plaintiff but, unfortunately for herself, 
she trusted Vizena and placed in his hands the means for com­
mitting the fraud. In those circumstances, where she and the 
defendant are equally innocent, she* must lx»ar the loss.

In the Rrocktesby case, Ixml Herschell, L.C., said (p. 181)
But, if one is to choose, there being admittedly no authority to the con­

trary, on whom the low ought to fall in such a ease as the present, surely it 
should rather fall upon one who has selected the agent to raise money for 
him, who has trusted him for that purpose with his securities, and who, if he 
has limited his authority, has trusted him not to exceed that limit, than that 
it should fall upon those* who, finding him in jiossession of the deeds with 
authority in fact to Ixirrow, had no knowledge of the limitation of the amount 
which he was authorised to raise upon the security of the deeds.

I would also refer to the remarks of Lord Watson, at p. 183, 
and of Lord Macnaghten, at p. 184 of the same case, to like effect. 
I think the same principle should be applied in this case. I would 
add that the fact that the consideration in the transfer was only 
$200 does not appear to me to affect the decision.

The ap|H>al must Ik* dismissed with costs.

Cameron.J.A. Camkron, J.A.: The facts of this case are fully set forth in 
the judgment of Metcalfe, J., who dimsissed the action.

In Rimmer v. Webster, [19021 2 Ch. 102, it was held by Farwell, 
J., that where the owner of property gives all the indicia of title 
to another person with the intention that he should deal with the 
property, the principles of agency apply, and any limit that he 
has imposed on the agent’s dealing cannot Ik* enforced against an 
innocent purchaser or mortgagee from the agent, who has no 
notice of the limit.

In Rrocklesby v. Tem\)erancc Permanent, etc., Society, [1895] 
A.(\ 173, it was held that where a principal entrusts an agent with 
securities and instructs him to raise a certain sum upon them, and 
the agent Ixwtows a larger sum upon the securities and fraudu­
lently appropriates the difference (the lender acting bond fide ami 
in ignorance of the limitation), the principal cannot redeem the 
securities without paying the lender all he has lent, although the 
igent has obtained the loan by fraud ami forgery, and although the 
leader did not know that the agent had authority to borrow at all, 
and made no inquiry.
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In Lloyd's Hank x. Cooke, [1907] 1 K.B. 794, an action on a 
promissory note which had been fraudulently filled up and ne­
gotiated, the doctrine of estoppel as laid down in Hrocklesby v. 
Temperance Society, was applied and the holder was held entitled 
to recover.

In Fry v. Smellie, (1912] 3 K.B. 282, where the agent had 
borrowed on shares a less sum than that stipulated, it was held 
that the lender was entitled to recover. Yaughan-Williams, says, 
at p. 293. that the use of the word “estoppel" in such eases is not 
altogether accurate, but that

It is really nn instance* of the application of the rule that when one of 
two innocent jiersons must suffer, the person who rendered it posshile. for the 
wrongdoer to do the wrong, by reason of the trust he imposed on the wrong­
doer. should suffer rather than the* iwrsoti who suffers from the agent having 
that opportunity.

In view of the finelings of fact made by the trial juelge* it seems 
to me this ease comes directly within the foregoing elections. The 
only point that might differentiate this e*ase lies in the fact that the 
transfer was filled up for $200 ami this, it is argued, was sufficient 
to give notice. The plaintiff authorized Vezina to borrow and 
receive on her behalf $200 and for that purpose entrusted her 
indicia of title to him. The defendant might possibly have been 
put on inquiry as to the limitations of Vezina's authority by 
reason of the statement in the transfer that the consideration was 
$200, but was that statement such as necessarily imposed on the 
lender the duty of instituting an investigation? Ordinarily, in 
such circumstances, the borrower might take the statement as 
immaterial. The lender might well imagine that the consideration 
expressed in the transfer was merely nominal, the main security 
being the handing over of the certificate of title. All the ' ' r
knew was that a loan of $500 was being asked for on the security 
of the certificate and the transfer collateral thereto, which were 
sufficient for the purposes in view, and were so represented by the 
acts, words and conduct of those entrusted with those documents, 
and he was not called upon to make further inquiry.

The doctrine of notice does not extend to circumstances which 
may only by possibility affect property.

Nor is notice that certain circumstances exist which may by possibility 
affect the projierty in dispute sufficient to put a man on inquiry, if he ap|H*ar 
to have acted fairly in the transaction.

Kerr on Fraud and Mistake, 4th ed.. p. 2«>9.

MAN.

C. A. 

Mahan 

Manness.

Cameron, I. A.

28



M X N N kSS

( imivron. J A

Dominion Law Reports. [40 D.L.R.

Moreover, notice may Ik* excluded, by representation.
A 111:111 to whom u particular and distinct representation is made is en­

titled to rely on the representation, and need not make any further inquiry, 
although there are circumstances in the ease from which an inference inconsis­
tent with the representation might he drawn, and which independently of the 
represent at ion would have lieen sufficient to put him u|sm inquiry, lb p. 271.

Under the judge's findings of fact the payment made to the 
solicitor was properly

1 would dismiss the ap|H*al.
Ft llkkton, J.A.: The plaintiff, who owned two lots of land, 

gave her certificate of title to one Vezina, and authorised him to 
I Kir row thereon the sum of #200. At Vezina *s request she attended 
at the office of a solicitor practising in the City of Winnipeg, and 
there executed a transfer of the property, the name of the transferee 
lieing left blank and the consideration stated lK*ing $200. 
Plaintiff says she never read the transfer, nor was it read to her, 
but she Mieved it was a document necessary to Ik* executed in 
order to give security on her property for the loan of $200. Some 
months after she had executed the transfer she learned that 
Vezina had lsirrowed from the defendant on the security of the 
certificate and transfer the sum of $.">00; which he had appropriated 
to his own use. By her statement of claim in this action, plaintiff 
asks “that it may Ik* declared by this honourable court that the 
defendant has no mortgage, lien or charge uikiii the said land 
and that lie may Ik* ordered to deliver up to the plaintiff the said 
certificate of title and the said transfer.”

The evidence shews that Vezina went to the solicitor, explained 
to him that lie had made a deal with the plaintiff by which he was 
to receive the property referred to in her certificate in exchange 
for certain lands which he was transferring to her, and gave him 
instructions to draw the transfer.

After the transfer had Ik*cii executed, Vezina instructed the 
solicitor to attend at the office of one Hackett, deliver the certificate 
and transfer and receive from Hackett the sum of $000. The 
solicitor carried out his instructions and received $471, the balance, 
$29, U*ing retained for taxes against the property. He paid to 
Vezina the amount received from Hackett, less some $50 or $fiO, 
the amount of an account he had against Vezina. Kit her at the 
time of delivering the certificate and transfer to Hackett or the 
following day lie gave either to Hackett or defendant a letter 
addressed to defendant reading as follows:—

0
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Dear Sir: I Hog to acknowli-dge receipt from you of cheque for $4(H) and 
cash $71 being the amount loaned on lota one and two (1 and 2) block two', 
plan 1177, DXi.S. 49, St. James, less taxes on the same. 1 hand you herewith 
transfer from Jane Mahan covering the above property together with dupli­
cate certificate No. 12H00(‘>. This cheque is received from you, and the docu­
ments delivered to you on the understanding that at any time within a |X‘riod 
of 1 year from the date hereof you uill upon receipt of (SotMJj together with 
interest thereon at the rate of 12', |>er annum, for the period of 1 year, deliver 
up transfer of above mentioned property free of all encumbrance, together 
with duplicate certificate of title of same. It is understoo * event of the
said sum together with interest not being paid to you within one year from the 
date hereof you will be at liberty to t real such land as your own and disjioae of 
same in any way you may see fit. Yours very truly.

The defendant admits that Market t was his agent in connect ion 
with the negotiation of the loan, but says that lie did not know 
Vezina in the matter at all, thought lie was making a loan to the 
plaintiff, and supposed the solicitor was acting as her solicitor. 
He further says that he paid the money to the solicitor in Hackett’s 
office.

Neither Vezina nor Market! were culled at the trial.
Elliott, who appeared on behalf of the plaintiff, contended that 

authority given a solicitor to negotiate a loan does not make him 
the agent of the client to receive the money. This is undoubtedly 
correct, but 1 do not see that it has any at ion here. Al­
though defendant thought that the solicitor was the plaintiff’s 
solicitor, he was not so in fact. He was employed by Vezina and 
paid bv him.

The trial judge finds as a fact “that the plaintiff authorised 
Vezina to borrow and receive on her behalf 8200."

This finding is amply supported by the evidence. Plaintiff 
also, as above noted, gave Vezina her certificate of title, in order 
that he might pledge the same for a loan of 8200.

Under the facts proved it appears to me that the principles 
laid down in a line of cases, of which Iirocklesby v. Temperance, 
Permanent Huilditig Society, [1805) AX’. 173, is one of the leading 
must be applied. The headnote to that case reads as follows:—

Where a principal entrusts un agent with securities and instructs him to 
raise a certain sum upon them, and the agent borrows a larger sum upon the 
securities and fraudulently appropriates the difference (the lender acting 
bond fide and in ignorance of the limitation) the principal cannot redeem the 
securities without paying the lender all he has lent, although the agent lias 
obtained the loan by fraud and forgery, and the lender did not
know that the agent had authority to borrow at all. and made no inquiry.

MAN.

<\ A.

Manness.

Fullerton, J.A.
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MAN. The only doubt I have entertained in this case is with regard
C. A. to the question of notice. The consideration mentioned in the

Mahan

Mannish.

transfer is $200, while the amount of the loan was $000. Was this 
sufficient to put the defendant on inquiry? I was at first inclined 
to think it was, but after consideration 1 have arrived at the

Fullerton, J.A. conclusion, though not without doubt, that it was not. Defendant 
had the letter from the solicitor in which the terms of the mortgage 
were fully set out, and he also had the transfer executed by plaintiff 
and the certificate of title. He woult therefore pay little attention 
to the consideration mentioned in the transfer.

Haggart, J.A.
I would dismiss the appeal with costs.
Haggart, J.A., concurred with Perdue, J.A.

Appeal ditmissed.

B.C. ALBERNI LAND Co. v. REGISTRAR-GENERAL OF TITLES.
C. A. (Annotated.)

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher, 
McPhillips. and Eberts, JJ.A. April t, 1918.

Deeds (6 II—40)—Reservations and exceptions—Easements—Regis­
tration.

Reservations in a conveyance of land of “all coal, coal oil, petroleum, 
etc., within, upon or under the same” are exceptions and reservations from 
the grant and not easements, and should not !»<• registered as chines, 
a certificate of indefeasible title may issue subject to these réservât ions 
a memorandum of which should be endorsed on the certificate.

The incorjxireal rights, such as rights of entry and rights of way, are 
easements, and not subject to reservation, but if they are easements of 
necessity incidental to the getting of the minerals there is no need to 
register them as a charge.

[See annotation following.]

Statement. Appeal by petitioner from an order of Morrison, J., dismissing 
a petition against registering coal reservations as charges against 
land.

//. A. Maclean, K.(\, for appellant ;./. C. (Iwynne, for respond­
ent.

Macdonald.
CJA. Macdonald, C.J.A.:—I would allow the appeal.

The appellant being owner in fee and holding a certificate of 
indefeasible title to, inter alia, the lands in question, sold and 
conveyed them to a purchaser “saving and reserving . . .
all coal, coal oil, petroleum, oil springs, iron and fire-clay within, 
upon or under the same," and all rights to get and win same, and 
to enter and use the lands for such purposes. The purchaser 
applied for registration of his conveyance and for a certificate of
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indefeasible title*. The registrar notified the appellant that he 
would register the purchaser's title and issue to him a certificate 
of indefea. iblc title free of said exceptions anti reservations unless 

should apply within a specified time to register said ex­
ceptions and reservations as a charge on the lands conveyed to 
the purcha-cr. The appellant thereupon filed a petition against 
what the registrar propose which came on before Morrison,
.1.. for hearing, and was by him dismissed. The appeal is from 
that order.

1 am unable to take the view urged upon us by the registrar 
that the reservations of coal, etc., were in reality easements, and 
hence ought to be registered as charges on the fee in order to pre­
serve them. In my opinion they are exceptions and reservations 
from the grant, and not easements. S. 22 (2) of the Land Registry 
Act clearly contemplates the issue of certificates of indefeasible 
title in respect of land—subject to conditions, exceptions and res­
ervations. A memorandum of these is to be endorsed on the 
certificate. 1 do not say that apart from that section the regis­
trar's course herein would be right, though 1 think it would not, 
but it is unnecessary to decide that question.

What I have said above 1 have said with reference to the 
corporeal property excepted from the grant, not tin- incorporeal 
rights, such as lights of entry and rights of way. The former are 
projier subjects of exception and reservation: tin* latter are not. 
They are easements, and by the combined effect of the decisions 
in Durham v. Walker (1842), 2 Q.B. 940, 967, 114 K.R. 364; 
and May v. Belleville, [1905] 2 Ch. 605, must 1 think be taken to be 
grants of easements, and if they are no more extensive than the 
implied easements of necessity incidental to the getting of the 
minerals and oils except from the grant there is no need to register 
them as a charge, but if they go beyond and are more compre­
hensive than easements of necessity, appellant doubtless will be 
advised as to what course he >* l take. That question is not 
before us for decision.

1 am, therefore, of opinion that the certificate of title to lie 
issued to the purchaser should have endorsed then the ex­
ceptions and reservations of coal, coal oil, petroleum, oil springs, 
iron ami fire-clay within, upon, or under the lands descrilied in 
the certificate.

B. <’.

C. A 
Alberm

Rf.uistrar-
■
or Titles.

Macdonald,
C.J.A.

1
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Martin, J.A., uIIowimI the appeal.
(iALLHikr, J.A.:—I agirc with the Chief Justice. 
M< Phillips, J.A.: I would allow the appeal.
Kbekth, J.A.. would allow ujrpeal. A p/M'fll allowed

ANNOTATION.

Profits A Hbexuri:.

A /unlit à prendre is a right to «‘liter u|x»n the lain! of another ami take 
Home profit of the noil, huvIi an minerals, oil. Ht(»n«‘H, tre«‘K. turf, fish or game. 
The right to take water in not a profil à prendre, hut an easement, Hare v. 
Ward. 4 K. A; B. 702. 11» E.H. 28».

A profit à /erendr* differs from an easement in thin, that an easement 
entitles the «lominanl owner to enter his neighbour's land ami mak«i some 
use of it, while a profil à /rendre entitles the own«*r of it t<i take some profit 
from th<‘ soil. It «lifters also in this, that an «‘uwment must Ik- appurtenant 
toHomi' land other than that over which the easement «-xists. In other words, 
tla-re must be a dominant tenement to which the <-as«iment is appurtenant. 
wh«‘r<‘UH a profit à prendre may exist in gross, that is. as as«‘parate inheritam-e 
enjoyeil iml« |x-mleni ly of the owm of any land. Shuttleirorth v Le 
Hem mg, 19 C.B.N.S. 087; Wdrome v. f /don. ti M. & W. 530; Harrington's 
Cane, S Itep. 130.

It «lifters also from tin* ownership of thi* soil. Thus, a grant of all the 
coal or other mineral in or upon certain laml. is a grant of part of tin- land 
itself, and passes <• te ownership in tin* mineral to the grantei-. But a 
grant of the right to enter, search for and dig coal, and carry away as much 
as may lx* dug. is a giant of an incorporeal right to enter and dig. and piuws 
t he pro|ierty in such coal only as shall Is- dug. Wilkinson v. Croud. I M. k \\ 
S3; Chet ham v. Williamson, 4 Past 40»; and him* McIntosh v. Leekic. 1SO.L.R. 
54. The grant of su«‘h a right «Iocs not prevent the owner from exercising 
his right, as owner, of taking the same sort of thing fmm «iff his own lain!. 
The right gruntix! may limit, hut «hs-s not exclude, the owner's right. Clear 
and explicit language must he us«-i| in onh'r to give the grantee the right to 
the exclusion of tne land-owner, l)uk« of Sutherland v. Heathcote. |ls»2| 
1 Ch. at p. 484.

It «lifTers also fiom a mere lici-iiN* of ph-asun- or |»ersoiial license, which 
must lie «-xi-rcised hy tin- licensee only ami is not assignable. Tims, if a 
land-owner grants merely the right to , fish or hunt, without tin- liberty 
to carry aw ay what is kill«‘«l. it is a mere is-rsonal license, or ii«-«-na<- of pleasun*. 
and is not assignable, or exercisable with or hy servants. Wickman v. Ilairker. 
7 M. A: W. at pp. 73, 77, 7»; Webber v. Ise »(j.B.l). at p. 317, jter Bowen. .1. 
But if. with tin- right to kill, there is given also tin* right to earn uwax what 
is killed, or part of what is killed, then the grant is of an incor|M>reul heredita­
ment, a profit à prendre, Wickham v. Ilairker, 7 M. A W. 03; Wet dur v. Ise, 
» Q.B.l). 315; Hex v. Surrey Co. Ct. Judge. |1910i 2 K.B. at p. 417. Ami 
so, being for profit, this right may Is* exerciscil with or by servants, ami a 
fortiori is that so when the right is granted to one, his heirs ami assigns. 
Wickham v. Ilairke r, 7 M. A; W. 03. Pitch grant must he interpreted hy itsi-lf ; 
but a grunt of the ‘"exclusive right of fishing” has b<‘en held to imply tin-

60
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5
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right to take away miicIi fiah as may be caught, and so to be a profil à prendre. Annotation. 
FUtgerald v. Firbenk. |1897] 2 Ch. 9ft.

A profit à prend n is an interest in land, and an agreement to grant one 
is therefore within the Statute of Frauds, Webber v. Lee, 9 Q.B.l). 315; Hex 
v. Surrey Co. Cl. Judge, (1910] 2 lx.lt. at p. 417; Smart v. Jams, 15 (Mt.X.S.
724. And it cannot be sold under an execution against goods, Canadian 
Ha dira y Are. Co. v. Williams, 21 O.L.R. 472. But it has been held that such 
a right, resting in agreement not under seal, is not such an interest in land 
as entitles the |*ossessor of it to com|xansation under the wording of the Kng- 
lish bands Clauses Consolidation Art, IMS. from a railway compam which 
expropriates part of the land which is subject to the right, Hud v. (i.K.H. Co.,
19 C.B.N.S. 2ti7.

Being an incor|s>rcal hereditament, a profil d prend n must be created 
or transferred by deed. Hird v. Hiyginxon, 2 A. A- K. 09ft; ft A. A- F. *24; Hird 
v. (i.K.H. Co.. 19 C.B.N.S. 2ft8. But a writing, void as a grant, may o|*crate 
as an agreement for one, and specific performance of it will lx* enforced in a 
pro|H*r ease. And so, where a land-owner asked an injunction to restrain one 
who had such an agreement from shooting over his land, the injunction was 
refused, and specific |>erformanee of the agreement by the execution of a 
projier deed was ordered, Frogley v. Lowhur, John. 333. And where the 
circumstances are such that specific jierfonminee would be granted, the rights 
of the parties would now be adjusted as if the formality of a deed had been 
observed, Walsh v. Lowdalc 21 Ch.D. 9.

Where a lease of s|iort mg rights has Ixm made not under seal, and the 
tenant has actually enjoyed the rights thereunder, he will In- liable to |ierform 
any agreement made therein on his part, Adams v. Clutlerlnuk, 10Q.B.l). 403.

Where land is grunted or leased, and the right of s|H>rting over it is re­
served by the instrument to the grantor, this is not pro|»erly a reservation or 
exception, but is u re-grant of a new right exercisable over the lands of the 
grantee or lessee; and therefore the deed should be executed by the grantee 
or lessee ; and where a right was so expressed to be reserved to the grantor 
and another, it was held to operate as a re-grant to the persons to whom the 
so-called reservation was made, Wickham v. Hanker, 7 M. & W. 93.

Where a grant to shoot or sjmrt over lands is made, and no restriction 
as to use» of the land is imposed upon the land-owner, the grantee takes merely 
the right to shoot ot s|s»rt over the lands as he finds them from time to time.
And so. a lessor of the right to slusit over his lands is not prevented from 
cutting timlwr in due course, although the result may Is* to interfere with the 
shooting, (learns v. Kalur. 10 Ch. App. 355. And the owner may also sell 
in lots for building pur|s>scs. or make the necessary roads through his pro|ierty, 
but the purchaser would nee«*ssarily take subject to the shooting rights if he 
hail notice of them, Hallison v. Gilford, L.R. S Kq. 259. And. on the other 
hand, where a lease is made of lands reserving to the lessor all the shooting 
and sporting rights, the tenant may use the land in the ordinary way under 
his lease, Jeffrys v. Evans, 19 C.B.N.S. 24ft. Where there is a grant of the 
right to 8|s>rt foY a term of years, and the grantee covenants with the owner 
of the land to leave it well stocked with game, the benefit of this covenant runs 
with the reversion, and on breach it may be sued on by the assignee of the 
reversion, lluo/sr v. Clark, L.R. 2Q.B. 200.

Where a right to shoot was enjoyed from year to year on payment of an
10—K) D.L.R.
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annual buiii, and the landlord gave less Ilian half a year'll notice to determine 
the right, after a shooting season had closed, it was held to be a reasonable 
notice, under the circumstances, and sufficient to determine the right. and 
the court refused to hold that half a year's notice was necessary, Lowe v. 
Adams, [1001] 2 Ch. 598.

At common law the property in game, when alive and free, is teinfiorary, 
and consequent upon isisscssion of the soil, (Iraham v. Ewart, 11 Ex. at p. 
340: Lonsdale v. Bigg. 11 Ex. at p. 072. There is no right to game as chattels, 
Modes v. Higgs, 12 C.B.N.8. at p. 513. But when game is kill<*d or otherwise 
reduced into |xwsession, the pro|x*rty Ix-eomes alwolute. Ho, at common law, 
if a man keejw game on his land he has a isissessory property in it as long as it 
remains there, but if it escapes into the land of his neighbour, the latter may 
kill it, for then he has the isissessory projierty. If a trespasser starts game on 
the grounds of another and hunts and kills it there, the property continues in 
the owner of the laud. But if one, having no license to do so, starts game on 
the laml of one and hunts it into, and kills it on, the lands of another, it belongs 
to the hunter; but he is liable in trespass to both land-owners, Sutton v. 
Moody, 1 1x1. ltaym. 250, explained in Mades v. Iliggs, 11 H.L.C. at p. 032; 
Churchward v. Studdy, 14 East 240; lMnsdide v. Bigg. 11 Ex. at p. 672.

Where the public have a right of navigation on water covering land of a 
private owner, then* is no right to shoot wild fowl from a boat under guise of 
the exen*ise of the right of navigation, Fitzhardinge v. Purcell. [1008] 2Ch. 139; 
MirlilethwaiU v. Vincent, 8 T.L.R. 208. And that is so. also, where the 
waters have l>een made navigable by artificial means. Beatty v. Davis, 20 
O.R. 373. Nor can one of the public use a highway for the pur|K>se of shooting 
game which strays or flies over the highway from the lands of the adjoining 
pmprietor who owns the fee in the soil of the highway. Harrison v. Butland 
(Duke of), [1803] 1 (j.B. 142; and see Hickman v. Maisey, [1900] 1 Q.B. 752; 
Beg. v. Pratt, 4 E. & B. 800, 119 E.R. 319.

The right to kill game is somewhat affected by statute in Ontario. By 
R.H.O. (1887) c. 221, s. 10, it was provided that “in order to encourage fiersons 
who have heretofore imported or hereafter import different kinds of game, 
with the desire to bn*ed and preserve the same on their own lands, it is enacted 
that it shall not he lawful to hunt, shoot, kill or destroy any such game without 
the consent of the owner of the property wherever the same may lie bred." 
And a penalty was provided for breach of the Act. In an action by the owner 
of preserves for the value of deer which had strayed from the preserves upon 
the defendant's land and had then* been killed by the defendant, the opinion 
was expressed that the Act was not intended to affect the common law right 
of the owner of any other land to kill and take any such game as might from 
time to time Im> found u|K>n his land, and that the preserver of the deer had no 
right of action against the defendant. He Long Point Co. v. Anderson, 19 
O.R. 487; n*versed on the ground that prohibition would not lie: 18 A.R. 401. 
In other words, the defendant acquired a temporary possessory projierty in the 
game as soon as it came u|x>n his land. The n-sult would smn to ho, if this 
opinion is correct, that the |ienalty provided by the Act could*not Is* enforced 
in a similar ease, In-eause to do so would he to exact a penalty from the de­
fendant for killing his own deer. This would restrict the operation of the Act 
to hunting or killing game either on the pn*servod property or elsewhere than 
on the land of the jierson who kills it.



40 D.L.R.] Dominion Law Reports. 147

This enactment, somewhat nuxlified, wax continued in H.S.U. (ls<»7) Annotation, 
c. 287; and by R.8.O. (1914) c. 262, x. 22. it is now provided that ( l) “when1 a 
person has put or bred any kind of game upon his own land for the pur|xist* 
of breeding and preserving the same, no |M*rs<m, knowing it to be such game, 
shall hunt, shoot, kill or destroy it without the consent in writing of the owner 
of the land." (2) “This section shall not prevent any |Mirson from shooting, 
hunting, taking or killing upon his own land, or upon any land over which he 
has a right to shoot or hunt, any game which he does not know oi has not 
reason to believe has been so put or bred by some other person upon his own 
land." And penalties are provided for infringement of the Act. By the 
express wording of this enactment, the common law right of tin* owner of land 
to kill game which he finds thereon is preserved, provided that he does not 
know or has not reason to believe that it is preserved game, and the expression 
of this right seems to predicate that if the landowner does know or has reason 
to believe that the game is preserved, he must not kill it on his own land.

There is nothing in this enactment to change or affect the character of 
the right to shoot or kill game. In other words, it still remains an incorporeal 
right, and should be created or assigned by deed, although the “consent in 
writing" of the owner of the land is all that is required by the Act. But a 
proper consent, if not under seal, would no doubt 1m* treater! as an agreement 
for a dm! as before mentioned.

THE KING v. MONTGOMERY-CAMPBELL AND NORTHFIELD CAN
COAL Co. ------

Ex. C.
Exchequer Court of Canada, Casuels, J., December It, 1917.

Expropriation (JIIIC—157)—Land leased—Portion expropriated—
Rights of owner—Rights of lessee.

On expropriation of a portion of leaser I land the owners are entitled to 
compensation for the land taken and for injurious affection to the remain­
der without regard to the special use of the land; the lessees are entitled 
to compensation for interference to business and necessary cxiwnses of 
removing to another site.

[See annotation, 1 D.L.R. 508.)

Information for the vesting of land and compensation in an Statement, 
expropriation by the Crown.

Hanson, for plaintiff; A. ./. Cregory and J../. F. Winslow, for 
defendants, Montgomery-Campbell; M. <!. Teed, K.C., and Jas.
F riel, for Northfield Coal Co.

Cass els, J.:—The evidence in this case was taken at the same cawia. j.
time as the evidence in the cast' of The King v. Henry Montgomery- 
Campbell and Herbert Montgomery-Campbell. The information 
was exhibited to have it declared that certain lands expropriated 
are vested in the Crown, and to have the compensation ascer­
tained.

The defendants, Henry Montgomery-Campliell and Herliert 
Montgomery-Campbell, are the owners in fee of the lands in ques-



148 Dominion Law Reports. 140 D.L.R.

CAN.

Ex. C.

The King 

Montoom- 

C'ampbkll 

North field
< ÎOAL ( So 

Cewle. J.

tion. They leased the property to their eo-defendants. The date 
of the lease is July 18, 1913, and it is a lease for a period of 21 
years. A right of purchase is given by the Montgomery-! ampliells 
to their co-defendants the Xorthfield Coal Co., Ltd., to pur­
chase the projiertios in question at any time within 10 years from 
July 1, 1913, for the price of $1,000. This right has not been 
exercised, although it is stated that the coal company contem­
plated purchasing.

The land prior to the expropriation contained 12.523 sq. ft. 
The railway have expropriated the whole of the lands ( routing on 
Alterdmi Street. According to Mr. Winslow, 7,225 sq. ft. have 
liecn expropriated. According, however, to Ross Thompson, who 
is a civil engineer, there is left in the property after the expropria­
tion some 7,2(H) ft.

The plan known as the Colter plan, which is marked ex. “E” 
in the case, shows the situation of the property as it existed before 
and after the expropriation. It is admitted that the coal shed of 
the coal company is partly erected on lands belonging to the 
Canadian Pacific Railway. It has lieen erected since the year 
1913. and apparently with the consent of the railway.

The Crown offers by the information the sum of $1,278 to­
gether with interest from Octolier 2, 1914, the date of the tiling of 
the plan, up to the date of tender, namely, June 1-J, 1910.

At the trial it was agr<*ed between counsel that the sum of 
$1,000, the price at which the option of purchase was fixed, should 
Ik* accepted as the market value of the land, without regard to the 
erections thereon, or to any sjieeial value it might have to the 
lessees for the pur|K>ses of their particular business.

The Montgomery-!'amplndls, by their defence, claim the sum 
of $2,970. They claim for the value of the land taken under the 
lease $650; for severance $150; in all $800. They also made a 
claim for Alierdeen St. which was not entertained at the trial, the 
parties being left to any independent proceedings tliat they might 
Ik* advised to take as against the city in any action to which the 
city would lie a party.

The contention is put forward that when the Crown expro­
priated luirt of Alierdeen St., it ceased to lie any longer a street, 
that there was a reverter to the grantors, namely, to the!‘ampliells. 
On the present record the defendants, the Montgomery-! 'ampliells,
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claim that by reason of the expropriation the lands, the value of 
which have been agreed upon as I icing §1,000, have lieen depre­
ciated by the sum of §800, leaving what is left as of a value of 
$200 only.

The lessees. The Northficld Coal Co., Ltd., claim by their 
defence the sum of $0,34"), ' up as follows:—Value of lease­
hold interest in land actually taken, $1,000; injurious affection to 
the residue of the leasehold lands not actually taken, $1,000; 
value of coal shed, $705; value of scale-house, $100; value of 
scale installed. §235; loss of business site, $1,000; damages for 
loss of business, $2,000; removal expenses, etc., and interest,
04$; total, 0,345.

By the information it is stated in par. 0: 
that His Majesty the King is willing to provide and construct and hereby 
offers to provide and construct a good and sufficient crossing for horses, teams 
and vehicles over the said lands so taken as aforesaid, for the use of the de­
fendants or such of them as may be found entitled, his, it. or their heirs, suc­
cessors and assigns.

The information was filed on September 9, 1916, and for the 
first time the offer of this crossing was given to the defendants. 
Without a crossing the defendants would not have access to their 
premises.

At the trial of the cause, it g been pointed out that one 
crossing would not be sufficient as coal carts entering the premises 
do not have room to turn, the Crown made an offer of two cross­
ings at any point to be designated by the defendants, the effect of 
which would be to enable coal carts to enter by one crossing and 
depart by the other. 1 suggested that the undertaking should be 
in writing and signed, and filed as required by the statute. A 
written undertaking has lieen placed on file.

The Canadian Pacific Railway siding is used in connection with 
the coal shed as well as with the Everett property situate along­
side.

In reference to this plan ex. “E” there is some confusion in 
regard to the lettering, but there is no difficulty when the dis­
tances are looked at. For instance, from the iron pipe to the 
letter marked “ I),” as it ap|H»ars on the plan, the distance is 
155 feet ; the distance on the railway is 123 ft.; and the distance 
on the other side from the iron pipe is 109 ft.

As shown by the plan in connection with the coal shed, the
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defendants had a “scales house” for the purpose of weighing their 
eoal. this l>eing raised al>out 3 ft., the idea Ix'ing to prevent flood­
ing and also freezing during the winter. Having Jhis seales house 
and scales elevated require approaches on Ixith sides, which are 
practically of about 28 ft. on the inner side, and 24.8 ft. on the 
street side. The railway, as appears on the plan, have cut off the 
greater part of the scales house, rendering it useless.

The contention was raised by the counsel for the Crown that 
the company did not require a wcigh-scales at their premises, 
there being a provision in the city’s by-laws requiring all coal to 
lx* weighed on the city’s scales prior to delivery. 1 do not think 
the contention well founded. The defendants were entitled to 
carry on their business in a manner which they considered liest in 
their own interest, and I think according to the evidence of Baird 
that they were right in having their own scale-house.

It is quite clear that a scale-house1 can lx* erected elsewhere on 
the premises as left after expropriation. It is not necessary to 
have it higher than one foot, which would require short approaches. 
This scale-house can lx* constructed of cement, and the scale 
removed as well as the building which protects it. It is a mere 
matter of expense. It will probably cost, according to Mitchell, 
t he sum of $300. The rail of t he railway is only 12 inches above t he 
surface of the lot. This is shown by Mitchell, the mayor, who 
measured it the night previous to the giving of his evidence, and 
would not lx» a serious grade for teams.

The coal shed is in precisely the same ixisition now as it was 
prior to the expropriation. The only interference with the prop­
erty is the cutting off the portion of the land fronting on Alierdeen 
St. and the destruction of the scales-house.

There was considerable evidence given at tlx1 trial in regard 
to the difficulty of loading and unloading from the Canadian 
Pacific Hailway siding, but whatever difficulty existed after the 
date of the expropriation also existed prior thereto. There has 
been no change in tlx1 facilities for carrying on the particular busi­
ness there, other than the frontage1 on Aberdeen St. taken and the 
destruction of the scales-house, to which 1 have referred.

1 think it was the duty of those acting for the Crown to have 
made the offer of the crossings at the time the land was taken, 
and it may lx1 that technically the Northtield Coal Co., Ltd.,
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would not have the right to cross the lands so expropriated. I 
think, however, had the lessees really contemplated the continu­
ance of the business they would have approached the Crown 
officers, and no doubt would have acquired the necessary crossing. 
They neither did that nor did they investigate to find out whether 
other suitable premises could lx* obtained. I think the evidence 
shows that there would lie no difficulty in obtaining such premises 
together with trackage. Any new site may not be as favourably 
situate for the purixises of their business as the present one. To 
my mind there are certain facts that have to be kept in mind. In 
the first place, as I have mentioned, the City of Fredericton is a 
small place, the whole population U*ing under 8,000. The coal 
supply is from the Minto mines, and is usually sold direct, accord­
ing to the statement of the witness to which I will refer, the 
the Intercolonial Railway Ix-ing the largest purchaser.

It is quite apparent from the evidence which 1 will quote of 
the officers of the coal company that they had not intended to 
enter upon an extended business in the ( 'ity of Fredericton. The 
business done during the portions of the years 1913 and 1014 is 
comparatively small, and a certain portion of it was not loaded 
into the shed.
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I can quite understand that if the defendants intended or con­
templated a large and extensive business the taking away of this 
portion of their land might diminish it to such an extent as to 
prevent them from so extending their business to a great extent. 
Had, however, such been their intention, the moment they made 
up their mind to stop carrying on business at the site in question 
they would have looked out for another site.

Mr. James Barnes is president of the Northficld Coal Co. 
He is asked :—

Ij. How long has the Xnrthfield Coal Co. been operating? A. We com­
menced operations I think in ltM)7. Q. Where is your mine? A. Minto, 
Kent County, (j. You have been doing business in Fredericton? A. Yes. 
(j. For how long? A. I think we purchased this property in connection with 
the Minto property in 1913.

He then refers to the lease with the option of purchase.
(j. Before that had you been doing business in Fredericton selling coal? 

A. Not to a very great extent.
He states that the business in Fredericton was managed from 

the office in Minto through an agent. He then proceeds to 
state:—
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That when the railway pul down a trial line, wv pulled up stakes, when 
we saw what was going to hap|ien, after building up the pro|terties. Then 
we waited developments, and did very little. The next thing was, the govern­
ment expropriated. We were advised not to interfere with it at all then.

He said:—
0- Do you remember when it was that you found that it (referring to the 

railway) was laid out through your land? A. I could not give the exact date.
Q. Itut when you did find out, you stop|ied doing business? A. We 

dropp'd right out.
He is asked:—
(J. Have you yourself set any damages, have you any figure in youi mind 

as to how much you are damaged?
A. No. 1 cannot say off-hand now. The secret ary-treasurer might be 

able to do so.
In answer to a question lie states:—
We were holding that as part of our mining pro|>erty in Minto. We used 

this as a safety valve. We got rid of any demurrage. If a man did not call 
for his coal for a day we ship|)cd it on here.

He also states that they never used the coal shed to its full 
capacity. “I think we could put 8 or 10 ears in it.”

1 do not think this is correct. A ear holds an average1 of 35 
tons. Lately they have liccn loading them up to as much as 40 
tons, probably on account of shortage of cars; but, I think it 
clear that it would never have paid them to till the coal shed 
rigid up to its full capacity. The expense would be too great. 
Baird |Hiints that out. Barnes is asked:—

Q. You were not doing a very active coal business in the summer of 1914? 
A. Where? Q. Right there, at that coal shed? A. We did not do very 
much. (J. Did you do anything during the whole summer, from the time the 
warm weather came in? A. We kept this here, to take the surplus, (j. So 
you had no surplus during the summer of 1914? A. We did not send it there.

And lie goes on to point out that after the war was declared 
the Minto mines cannot supply the demand. “There has been a 
good demand.”

(j. Dill you ever try to provide another location, did you ever seek 
another location? A. No, I did not.

James M. Kennedy was the secretary-treasurer of the North- 
tield Coal Co. He says:—

'Hie mines are at Minto, in Kent County. (J. And carry on operations 
there? A. Yea.

(j. .Soft coal, bituminous coal? A. Yes.
He is asked by his counsel:—
(J. 'Veil me. what induced you to open this plant in Fredericton? A. 

We had two reasons. One was, the irregularity of the 1. C. R. orders. Some 
weeks there would be 120 or 150 tons, and the next week 200. Then it would
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drop to 150, whik* our labour was pretty nearly the same, especially during the 
winter season, and we thought by having a shed over here that when we got 
stuck with a ear of coal on our hands which we could not put in to the I.C.R. 
we could slip it over here and retail it. The next was that we could obtain 
better prices than the I.C.R. was paying at the time.

Ht* refers to the cost of the buildings, but places a much higher 
figure upon them than what they cost.

Moses Mitchell, who constructed them, states their cost.
Mr. Kennedy of the company states:
Q. When did you commence? A. The first ear came here in November, 

1913, or part of a car. Q. That autumn or that year? A. That year, 1913. 
(j. You continued during that winter, did you? A. We continued during that 
winter, and up to tin- following June. In that time we sold over 800 tons, 
between MMi and 900 tons I think. Q. How much coal did you ship in that 
period? A. Wo shipped S93.78 tons. Q. That was sold and disjMwed of, 
practically all of it? A. All here. tj. On these premises? A. Through this 
agency, (j. Hut on those premises? A. I said through this agency we had 
established here. IJ. Was it through these premises? A. Yes, through these 
premises, sure as far as is known to me. It was sent to Baird's order, our 
agent.

Now Baird points out that a certain portion of the coal never 
went through the premises at all. The profits of the company 
were lMi cents, apparently, per ton over and above what they 
were getting in Minto.

He is asked:—
Q. You never tried to get another site?
A. We never tried to get another site; the one we had pleased us.
Taking the evidence of the other witnesses I am of opinion 

that with the two crossings, and with the scale-house rebuilt on a 
different site on their premises, the Northtield Coal Co., if they 
wish to, can carry on all the business that can be done in Frederic­
ton; and it has to be borne in mind that there are other coal 
agencies furnishing coal to the people in Fredericton.

Baird, who was their agent, shows the situation of the prop­
erty. He is asked:—

Q. Assuming that you had two crossings conveniently located across the 
railway, is there any trouble to utilize that property as a coal shed? A. It 
could be used. I think, in a small business, but its usefulness for a big business 
is done. (j. Was there ever any big business done there? A. No. Then* was 
a great chance for a big business.

He also goes on to point out there were other sites to be obtained 
although in his opinion the one in question was the best.

He also points out what 1 have previously referred to, that the 
only difference in carrying on the business as formerly would be 
the crossing of the railway and the elimination of the scales.
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He refers to the area left as about 5,200 sq. ft., differing from 
the measurement of Kokh Thompson referred to.

1 asked Raird the following question:
Q. Coal in Fmlerioton woukl lx- dealt with the saine as anywhere else. 

Suppose I order 10 or 20 tons of eoal; the coal would come on the railway, 
it would go to the carts, bo taken to tin- weigh scales and then to my house? 
A. Half of it might In- sold that way. The slust is there for transient orders 
coming in, and for the |ieople who want coal «luring the wiiit«-r. If 1 had 
kept it in the Imsim-ss alone, I would have unloiulixl a lot into th«‘ carts.

Mr. Friel -Off the track?—A. Yes.
His Lordship If you got an order, you would put the coal right into 

the cart and semi it to the house? A. There are good facilities for that yet, 
there.

(He stat«-s further in reference to t he site that): It was an ideal site before. 
Of course it is a pretty good site yet.

Mitchell refers to the cost of the buildings and shows, for 
instance, that the cost of the coal shed which the defendants value 
at $7(15 in their defence, practically was alxiut less than half. Ilis 
idea of tin* cost of moving the huihlings and the scales would lie in 
th<- neighbourhood of $1.000. In regnnl to the value of what is 
left, he says, that if the measurement given by Ross 
at 0,700 sq. ft. is correct, what is left would be worth $500 if 
there art* 5,225 ft. left, at $100 placing Hit- value at 8 cents.

I am of opinion that if the «lefendants are allowed $500 for the 
\alue of the land taken, and the injurious affection to the balance, 
without regard to the s|H‘cial use, they will U‘ amply ree< used 
for what has lieen taken.

As 1 have stated, it was agree«l that the value of the land 
without reference to the present use, or without regnnl to the 
buildings, is $1,000.

A question arises in regard to the disjxisition of this $.‘>00. It. 
seems to me that the defendants could agree among themselves. 
The (oui Company are under a covenant to pay the rent, which 
is $00 a year. If they continue to Ik* tenants they would lie 
entitled to the interest on this $500 «luring the currency of the 
lease. If they sulwequently In-come purchasers, they would have 
t<» pay the $1,000 under the terms of their agreement, but they 
would receive the $500 part of the value of the land which has 
Im-cii turned into money. If the parties cannot come to an agree­
ment, iH-rhaps a statement of the views of the counsel could Ik? 
forwarded to tin- r«-gistrar.

80
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I think that as far as Henry Montgomery-Camptiell and 
Herliert Montgomer>-( ’amphell are concerned, they are 
to a judgment for $500, to which 1 would add ten |>cr cent, for 
compulsory taking, making in all $550, to lie dealt with as I have 
suggested, and they should get their costs of the action.

The undertaking as to the two crossings should also lie inserted 
in the formal judgment.

In regard to the Northfield Coal Co., 1 think if they are 
allowed $1.000 for all the loss they have been put to. and for the 
interference with their business, and their having to place their 
scales upon a different site, they will be compensated—
and 1 give judgment for the Nort hfield Coal Co. for the sum of 
$1,000, and interest to the date of the judgment. I think this 
will cover every reasonable claim, including any sum for com­
pulsory taking if they are entitled to it. They are also entitled 
to their costs of the action. Judgment accordinglg.

BANK OF COMMERCE v. MARTIN.
Hrih'h ('niumhin (Hurl «»/ A/girol, Marrinnalil, C.J.A.. anil Martin mid 

Mcl’hilliiw, JJ. November fl, 1917.
CoMI'ANIO ( 6 \ I I1- d4.*>) You NTARY I.IQI IDATION BANK CREDITOR

ELECTION TO TANK K< VRITIKS KkI.EAHK OK M RKTV OK DKHTOK. 
If a creditor hank elect to hike securities nt a valuation in payment of a 

debt of an insolvent cor|M>ration. in process of i arv linuiilalion, the 
bank is bound even though there is no statutory provision for such valu­
ation. and a surety for the debtor is released to the extent valu-
ation.

Appeal ami cros—appeal from the jmlgment of the trial judge 
in an action against the sureties of an insolvent company. Aflinucd.

Douglas Armour, for appellant ; IV. li. .1. Hitchic, K.C., for 
respondent.

Macdonalo, C.J.A.: I would dismiss the appeal and the 
cross-appeal. I agree with the trial judge. Plie 
H. It. Min, Limited, being in process of winding up voluntarily 
under the provisions of tin* B.C. Con'panics Act, and the bank 
having made its claim as a creditor, and valued its securities at a 
stated sum, was permitted by the liquidator to keep its securities 
at the valuation. I think the bank elected to take its securities 
in payment of the sum at which they were valued, and to that 
amount the debt of the principal debtor to the bank was satisfied,
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Mini hence it follows that, to that extent, the sureties, the respond­
ent* in this ap|>eal, are released.

The contention of counsel for the Imnk was that there was no 
provision in the Companies Act for valuing securities, anti, there­
fore, what was done was futile. Assuming that to Ih- so. without 
examining or determining the |Miint. 1 think this contention is 
lieside the mark. If the transaction was not affected by statute 
it was a composition effected with the principal debtor by which 
the bank agreed to and did accept and deal with the securities in 
question as its own.

Martin, J.A., would dismiss the appeal.
M< Phillips, J.A.:—In my opinion the trial judge arrived at the 

right conclusion—1 would dismiss the up|K-al and cross-appeal.
Appeal anil crosx-apfHal diamisæd.

QUE.
PAUSS v. WRIGHT.

Quebec Court »/ Review, Mart un au. tiret n* h nids and Law, JJ. 
becemher SI, 1917.

Sale ($ II ( '—H5a)—By mm pie—Delivery—Acceptance -Obi i- 
gationa.]—Appeal from a judgment of the Superior Court in an 
action for the price of goods sold and delivered.

The defendants pleaded that the goods were ordered on 
samples and when delivered were found not according to tin* 
sample, and unlit for the use for which it was intended, a defect 
which plaintiffs well knew or should have known.

The defendants claim to have at once notified the plaintiffs 
and tendered to them an unmanufactured portion of the goods. 
They also claim <lamages which they offer in compensation for 
part of merchandises which they have retained and nuinufactured.

The Siqierior Court maintained the action by the following 
judgment :—

Considering that the evidence discloses that part of the gissls in question 
Imd gone through a process of manufacture by the defendants la-fore any 
complaint ns to said gtssls had Is*en made by them;

Considering that the alleged defect complained of was an apparent defect, 
susceptible of Is-ing established la-fore the gissls were accepted;

Considering that the witnesses examined on la-half of the plaintiffs, 
under the commission in this cause issued to Kngland, testify that the gissla 
in question in this cause, when shipfa-d from Knglaml, were all according to 
sample;

Considering that defendants have am-ph-d said good* and submitted 
part of them to a process of manufacture, have no claim against plaintiffs in 
roqieet of said gissls;
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Considering tliât direct evidence hue been given by the witneeeee in 
England that the goods when sliip|)vd from England by the |iluintifTs were 
all according to sample and this evidence has not Ix-vn contradicted and it has 
been nowhere shewn that the gixxls in question were not according to sample 
when sold and delivered to the defendants;

Considering that the whole oontioveray in this cause is as to whether the 
goods, the price of which is claimed by the present action, were sold and de­
livered according to sample;

Considering that the evidence on behalf of the plaint iff taken under the 
eommission in England clearly establishes that the gissls were sold according 
to sample when shipp'd, and this evidence has not been contradicted;

Considering that more credence should be given to the evidence of the 
witnesses examined in England, when* the gisais wen* sold and shipited, 
than to the evidence of the defendant's witnesses examined in Montn*al who 
ins|H*cted the goods in question after they hud undergone a long sea voyage 
and after a portion of same hail undergone a process of manufacture;

Considering that the plaintiffs have established the material allegations 
of their action and also of their incidental demand and of their plea to the 
defendant's incidental demand ;

Considering that the defendants have failed to prove the allegations of 
tlicit plea to the principal action and of their incidental demand and that the 
tender made by them is insufficient ;

Considering that the plaintiff's action and emss-demand are well founded:
Doth reject the pl**a and incidental demand of the defendant, and doth 

declare the tender made by the defendant insufficient, and doth condemn the 
defendants to pay to the plaintiffs the sum of 1*00.41, the amount of their 
principal action and of their incidental demand, with interest then-on from 
date of service ot process of said demands, and the whole with costs.

Fleet, Falconer «V Co., for plaintiffs.
Trihey, liercovitch iV Co., for defendants.
The judgment of the Court was delivered by
(1 KEEN SHIELDS, .1. (after having established the facts and 

issue in question): It is not difficult to determine upon the facts 
established and practically admitted, what tin- obligations and 
responsibilities in law were, so far ns plaintiffs are concerned. 
They undertook to deliver to the defendants' agent in Liverpool 
a quantity of goods upon an order given by the defendants on a 
sample or samples furnished by the plaintiffs; they were Itound 
to discharge that obligation, and were bound, therefore, to make 
delivery of goods which would meet the requirements as called 
for by the samples. If they have done this, and have established 
the fact'by legal and sufficient proof, 1 should say they are entitled 
to recover the price of the goods. If after such delivery in 
accordance with the sample, something happened to those goods, 
from any cause whatever other than a cause attributable to the

QITE.
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plaintiff#, such as a defect in the manufacture, or in that part of 
the manufacture called “dyeing." then the loss must rest upon 
the defendants.

It is stated by the counsel for the plaintiffs and by the judg­
ment under review, that the evidence or proof is contradictory.

1 do not find the proof contradictory. 1 do admit, however, 
that it is unsatisfactory. One thing is certain, it would appear 
to me, that when the goods in question finally reached the tailor, 
they were not according to sample. Apart entirely from the 
question as to the delay in making this claim, the fact is that a 
condition did then exist, which, in the absence of any justification, 
would entitle the defendants to attack the quality of the goods.

The plaintiffs have sought to clear themselves from any 
responsibility.

It should Ik* here stated that when the goods had lx*en com­
pleted by the plaintiffs, or the process of manufacture had been 
completed, and when the sample swaths were sent from the 
four pieces to the defendants, the plaintiffs retained what they 
called “reference pieces" taken from each of the four bales or 
rolls of cloth. They kept these pieces for future reference in 
case of repeat orders.

Before the institution of the action, the defendants sent to 
the plaintiffs one or more of the sample swaths received from the 
plaintiffs, and at the same time sent to the latter one or some of the 
suits which had l>een cut from the rolls of cloth. The plaintiffs sent 
these goods as received to the Bradford Conditioning House, 
which is a corporation or body apparently acting under govern­
ment authority, with power to settle disputes lietween textile 
manufacturers and textile merchants in Kngland. At least one 
of the sample swaths and one of the suits cut from a roll were 
examined by officers or employees of this conditioning house. 
The sample swaths hud never been submitted to any process 
here. The suit had been sponged and handled by the cutter and 
the trimmer. Strange to say, the result of that impartial and 
apparently careful examination by the members of this body, 
with long and varied experience, revealed the fact, as testified 
by them, that the sample swath was in perfect condition, and was 
in every respect up to the sample with which it was compared. 
The “reference piece" kept by the plaintiffs taken from the
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same rolls, was also submitted to a similar test, and was found 
by the witnesses to meet the requirements of the sample, and 
were proper merchantable goods of the class ordered. When 
they came to an examination of the suit cut from rolls, they 
found an entirely different condition, and they found that the 
cloth was defective and was not up to sample. Indwd, it was 
freely admitted in the argument at Bar, that at the time of the 
trial in this case, these large samples sent by the plaintiffs to the 
defendants came up to the requirements of the samples from 
which the defendants selected the goods.

The finding of these witnesses in Kngland created at once a 
serious and difficult question.

It is established in proof by the defendants’ witnesses even, 
that one part of a roll of cloth of this kind is not lletter or worse 
than another part : therefore, when the plaintiffs cut from the 
large roll the sample swath, they obtained a sample exactly similar 
to the bulk. In general terms, the plaintiffs established by the 
testimony taken under the commission that the goods as delivered 
by them when and as delivered by them to the defendants' agents 
in Kngland, delivery of which was accepted, they were at the 
moment up to sample.

The mem tiers of this conditioning house, without any positive 
statement, suggest that the goods that were found defective had 
liven submitted to excessive heat hot ironing, or something of 
that kind. On the other hand, suggestion is made by the defend­
ants that the defect was by the dyeing. The dyer s this.

There is testimony that one roll of these goods, which were 
not shipped to the defendants because they had refused to accept 
the first ?" ent, had Ims-ii sold to another manufacturer, de­
livered to him, accepted by him, paid for by him, and no complaints 
made.

There is nothing in the record to enable a clear positive 
statement to be made as to what brought about the condition in 
which these goods were found when the defer ' s' tailor started 
his work upon them. If the plaintiffs have proven to the satis­
faction of the Court that the goods were according to sample 
when delivered, they have relieved themselves of the burden of 
proof which rested upon them, and it then lieeomes ol ’ nry 
on the part of the defendants to point out the cause of the defect 
and attach to the plaintiffs the responsibility for that cause.
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The trial judge in favour of the plaintiffs: accepted
the proof made by the plaintiffs as conclusive, that they delivered 
to the defendants’ agent the goods as ordered and in proper 
condition and according to sample. It is true the trial judge 
suggested some causes as determining the defective condition, 
but the proof is far from satisfactory upon this point.

I am disposed to accept as an established fact, that the goods 
were manufactured and completely manufactured, and were 
when manufactured delivered to the defer s' agent in 
entire accordance with the sample, and if this be the case, then 
the plaintiffs' responsibility ceased, and the intervening defect, 
not traced to the plaintiffs, cannot defeat the latter's claim for 
the payment of the goods.

Under these circumstances, I ! I confirm the judgment 
on this ground only, and entirely independent of the other ques­
tions raised by the plaintiffs' counsel. ApfM'nl dismissed.

Re WOOD AND HUDSON'S BAY CO. 
and three other cases.

A Hurl a Supreme Court, Walxh, J. March H, 1918.

Criminal law (§ Il F—6ô)—Stated cane—Sec. 761 Criminal 
Code -Hides of court {Alta.)—Preliminary objection.] Hearing 
of stated case under section 761 C.C. Refused.

H. A. Smith, for ant; IV. S. dray, for respondent.
Walsh, J.: The indice magistrate at Ix’thbridgc has, upon 

tin* ation of the informant, stated a case under s. 761 of 
the Code, arising out of his conviction of the defendant in each 
of these cases. A preliminary objection to my right to hear the 
case was raised by Cray, counsel for the defendants, based upon 
the admitted fact that the notice in writing of the appeal with a 
copy of the case as signed and stated, which is required by s. 761 
(3) (c), has not been given to the other parties to the proceedings. 
Smith, for the applicant, meets this objection with the argument 
that there is no need to give this notice in this jurisdiction, because 
of our rules of court relating to cases stated under this section, 
which are to Ik- fourni at pp. IH6 ami 190 of the Allierta rules of 
court, 1914.

My personal opinion is that Smith's point is well-taken. I
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think that tin* rules in question constitute in themselves a complete 
code of the prae*tie*e* to Im* ohse-ivesl in the stating of a case under 
this scH'tirm, which e*ntire*ly displaces the provisions of the various 
clauses of sub.-s. T They otherwise* provide for tin- doing of the 
things which are by that sub-section directed to Im- done, and 
compliance with the miuirements of the suit-seed ion is, therefore, 
no longer nee-e-ssary. for in its own wore Is they are only to Im- donc 
“if tlie-re- Im- net rule or eire 1er eitlie-revise* providing.” Tlie-re* is 
nothing in our rules requiring se-rvie-e* of a notice- e>f the ap|M*al 
with a e-etpv etf the* e*ase- la-fore the e-ase- is tile*d, and sei if I was 
giving efTe-et to my own perse mal vie-w of the matte*r, I would 
overrule the* eibje*e*tiem.

1 re-alize*, however, that if this is the* right view our rules shouhl 
Im* change *el, for it el<M*s not se*e*m right that the* first ne it ice* that a 
re*s|Minele*nt ge*ts eif the* fae*t that a case* has In-e-n state*e|, sheiuld Im; 
whe'ii he is served with neitie*e of the- time and place eif he-aring the* 
appe al unelcr r. ."> if it is take*n to the- Appe-llate- Divisioneir with 
a copy of the ap|Miintme*nt fixing the time* anel place for the he-aring 
unele-r r. (i if it is taken Is-feire* a judge- in e-hamlM-rs, anel that he* 
even then aheml-.l not Im* furnishe-d with a e*eipy eif the* e*ase*. Anel 
so in eirele*r that this Im* eleine*, if my view is the* right one*.
I have e*einsulte*el all eif my breither judges whei are available for 
e-emsultatie>n. including all of the* ine-mU-rs of the- Appellate- Divi­
sion, anel the-y are* unanimously eif the* opposite* opinion to that 
which I have* e*xpre*sse*el. The-y all think that that |Mirtiem eit 
sub-s. It (r) which requires se*rvie*e- eif the- mitie*e* Is-feire- the* e*ase* is 
tile*el is still e-ITe*e*tive*, the* rule's ne it having eithe*rwise* pitiviele*el 
with re*s|M*e t to that re*epiire*nie*nt, anel, the*re*fore. that an ame*ml- 
nient of tin- rule's is unne*e*e'ssary. 1 fe*e-l that I shoulel, in ele-fere-ne-e- 
to this unanimous eipinion eif my breithers, elis|Mise* eif this peiint 
in accorelane'e* with the*ir vie*w eif the- epiestieiii, rathe*r than give- 
e*ffe-e*t to my own isolates! opinion. I elei so with le*ss he-sitane-y 
than I otherwise have, lM*e*ause* I argue-d the* peiint with
the*ni very fully, ami with all of the- feire*e of the- very-streuig e*em- 
trary vie*w that I have eif the matter, ami so it cannot Im* saiel 
that the-irs is but a casual view eif the- |xlint unaided by argume-nt. 
This elisposition of the* point will probably save the informant 
the* e*osts eif a sue*e*e*ssful apjM-al by the* re*speinde*nt if 1 did mit 
take* this e'ourse*.
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A,TA- In this view of tin* matter the service of the notice of appeal
s. C. and a copy of the ease is, I think, under the sub-section, a con­

dition precedent to the right of the applicant to file the case, and 
to my right to hear it, and that condition not having Iteen com­
plied with, 1 am without jurisdiction to deal with the case, and 
must, therefore, decline to do so.

There will be no costs of the at ion to either party.
J udgment accordingly

STROSCHERER v. SCHULZ.

Altnria Supreme ('ourt, Simmon*, J. March U, I9IS.

Vendor and purchaser ($ 1—5)—Agreement for tate of land 
Crop payment—Abandonment of agreement—Crop grown on other 
land—Injunction.]—Action for specific performance of an agree­
ment for sale.

Simmons, J.:—The defendant is the purchaser from the plain­
tiff of the west half of section 22, 29,10 west of the 4th meridian, 
Province of Alls rta, under an agreement of side which contains 
the following provision:—

It in understood mid ngrvvd hy mid between the parties hereto tlmt the 
purchaser shall pay to the vendor the full net proceeds of 100 acres of wheat 
now on the north-west quarter of section 23 in township 30. range 0. west of 
the 4th, a* soon as the same is marketed or immediately after threshing or not 
later than Ilecemla-r 15, 1017, less suflieient for seed for 101K.

The land on which the crop was grown is different from that 
which is the subject matter of the agreement for sale. It i- 
admitted that the defendant entered into |tossession of the 
pro|M»rty descrilted in the agreement referred to, and later aban­
doned his agreement. The plaintiff brought action upon the agree­
ment for specific |>erformanee and for i defendant
from disusing of his said crop, and an was in force
restraining the defendant from disposing of any part of the said 
crop. The defence claims that since the crop in question is not 
upon the land ‘ by the defendant that tin- plaintiff
is anticipating execution by restraining the said crop, and that 
sult-s. 4 (2) of s. 15, c. 3 of the Statutes of Allterta, 1910. is 
violated by the plaintiff's proceeding against the said crop. 
The said suit-section reads as follows:—

(2). Where any action or proceeding has Itvforc the date of the pawing 
of Ihi* sub-section been taken or shall thereafter be taken in any court, eitln r
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under the provisions of thin section or to enforce the ofwervanoe of the 
covenants, ngiecmcNis. si ipiilat ions or romlitinns eontuiiietf in any agreement 
for the sale of any land, and iiersonal judgment lias lieen or shall Im- obtained 
therein, no execution shall issue thereon until side ol the laud mortgaged or 
eiietnnbered or agreed to Is- sold has been had oi foreclosure ordered and levy 
shall then Is- made only for the amount of the judgment or mortgage debt 
remaining unsatisfied with ousts.

I am of flu opinion that tlm sub-section in question «loos not 
apply, as, in tlu* ngnrment, tin* crop grown upon a s|M*eifie area 
of lan«l was var-markotl in suoli a way as to lieeoine the pro|H*rtv 
of iliv vent lor, subject to the ation hy the vendor of tin*
mime upon the purchase prive. Judgment accordingly.

KNOLINSKI v. NELSON.
Allurln Su/m tm Court, A/i/hI/iiU Iheixion, Stuart, Itu I u ml II y ml ni un, JJ.

February iti, I9IS.

Costs (§ I—14 )—Practice Order for security for—Consent—• 
Mi staid Sitting aside—A indication for new dote.] Appeal by 
defendant from an order of Is*es, D.C.J. Aflirmed.

A. S. Watt, for api>ellnnt; A. (/. Hury, for respoivlent.
The ju«lgm«‘tit of the court was deli verni by
Stvart, J.î—The court dismissal this appeal with costs at 

the close of the argument on January 31 ; but as a |wint of practice 
of some importance was involved, it is desirable that a short 
statement In* made of the effect of tlu* decision.

His Honour Judge I/oos had, iqum the application of the 
defendant, made an older for security for costs against the plaintiff, 
who resided in one of tlu* Eastern States. The order fixed 1 
month as tlu* time within which security should be given and also 
stated that if tlu* pivserilnd security was not given within the time 
fixed, tlu* action should stand dismissed without further order. 
Contrary to tlu* express direction of r. 72f>, the order did not 
contain the words; “unless a judge on social application shall 
otherwise direct.”

The order, as drawn and presented to tlu* judge for signature, 
had endorsed upon it tlu* consent of tlu* solicitors for the plaintiff 
and this circumstance no doubt accounts for the oversight in 
the omission of tlu* words quoted.

The plaintiff di<l not sleposit the security within the time 
prescribed, although the money was in his solicitor’s hands and 
by a slight delay the time was allowisl to elapse. The defendant 
then caused a formal jtulgment to In* entered by the clerk dis­
missing the action with costs.
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Tliv plain!iff then applinl to His Honour Juilgi* Ixs*s upon 

notice for an orilvr setting aside the judgment and allowing the 
plaintiff still to |>erfeet his security and proeecd with the action. 
From this order the defendant appealed.

One ground of appeal was that, inasmuch as the order for 
security had been made on consent, it could not In* set aside by the 
judge making it.

In Mullim v. Howell, II ('h.D. 703, it was decided by Jessel, 
M.H., that “the court has jurisdiction to discharge an order 
made on motion by consent when it is proved to have been 
under a mistake though that mistake was on one side only.”

Ill the present case clearly all parties, plaintiff, defendant and 
the judge, made a mistake in not inserting in the order for security 
the words alieive referred to. It is clear that at least the judge 
did not intend to make an order in contravention of the expressed 
terms of the rule. For the mistake the defendant was primarily 
res|HHisible lieeause he, i.c., his solicitor, drew the order.

It. V says that “every order made by a judge may Ik* varied 
or discharged upon notice by the same judge.” It was suggested 
that the discharging order must be made in court and reference 
was made to some Fnglish rule. But our r. 8 says that “except 
as otherwise prm at ions and hearings, other
t han t rials and actions, may In- disposed of by a judge in chandlers.”

It is, therefore, I think plain that His Honour Judge D*vs had 
power to set aside his order, and that being set aside, the judgment 
based upon it necessarily fell with it.

Both the order and the judgment were irregular. When they 
were set aside I think the whole matter was at large* and the 
judge had |lower to fix a new elate for perfecting the security.

In this view, it is uniweessary, jierhaps, tee consieler what wemlel 
have be*e*n the* situation if the* omitted words hail tn*i*n in the* order 
and an application hail hes-irmaili*, after the time fixes 1 hail elapsed 
without the* security Ining perfect eel, to stay proceedings anil to 
allow further time*. I elo not think we really nee*d to consider the* 
e*ase* from the* point of vie*w suggesteel, viz., that the* ore 1er shou le I 
be* at li*ast t mites I as if it liael lointaines l the* eimittesl weirds and so 
eonsielir the* argume-nt that the* “speedal application" must In- 
made* be-fore- the- pre*se*rilies| ti n * am" be- maile- afterwards.
But even if this were* the* e*ase*. it ses*ms e-le*ar that the* s|iea-ial 
applii'ation can In* made* after tin* pre-seriliesl time* has elapses I.
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It is to Ih* noticed that old r. 520 did not, in terms, enact 
that the words in question must lie in the order. In that rule they 
are referred to only as something which the defendant might ask for.

There are two reasons for holding that the order appealed 
from was pro|>erly made and would have lieen so even if tin- 
original order had lieen regular. The first lies in the effect of tin- 
words wrongly omitted. Vnless those words are effective to 
allow an order to lie made saving the action even after tin- lapse 
of tin* preserilied time, then tln-y are quite useless. Before tIn­
time has elapsed, the time can Ih- extended in a projier case 
r. 556. That rule contains a very substantial alteration of the 
Knglish rule from which it was taken. Marginal r. 1M>7 only 
permitted the enlargement of tin- time fixed by an order enlarging 
time but not of the time fixt-d by an order in the first instance 
though it also of course permitted enlargement of the ti in­
fixed by a rule of court. Therefore, it was quite unnecessary 
to insert in r. 725 the words improperly admitted from tin- 
order in question if all that was meant was, that the application 
could Ih- made In-fore the lap e of time. Before the lapse of the 
preserilied time under r. 55(1 the time could Ih- extended in any 
case. Secondly, under the final clause of r. 556, it is esjH-cially 
provided that an application for an order enlarging time can In- 

after the lapse of the preseriln-d time, and there seems to In- 
no reason why this rule should not apply to an order for security 
for costs, even though made in the stringent terms as to dis­
missal of the action for default preserilied by r. 725. The technical 
theory that the action is dead and there is no action |n-mling in 
which an application can In- made is clearly wiped out bv these 
new provisions. The more sensible view was adopted, that it 
was rather absurd to leave the defaulting plaintiff to the only 
recourse ojx-n to him, viz., payment of costs and the commence­
ment of a new action.

The whole matter was left to the to deal with upon
such terms as he might deem just. And there is the additional 
advantage that a difficulty about the possible intervening o|H>ra- 
tion of a statute of limitation is entirely avoided.

It will thus Ih- smi that the basis of the decision in Hutchinson 
v. Twgford, 3 W.L.K. 66, and also of the numerous Knglish de­
cisions cited by the ap|H-llant, is entirely gone.

Of course, an application after the lapse of time should Ih*
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made with reasonable prompt ness in view of all the circumstances 
and requires sjieeinl grounds to sup|M>rt it. That is what is meant 
l»v the term “special at ion.” In the present ease these
conditions existed. The time was made unm short in tin- 
first instance and the money had reached the solicitors' hands 
before the date fixed. Appeal dismissed.

ROYAL BANK OF CANADA v. NESBITT.
Allnrlti Supreme Court, Walsh, J. March IS, 1918.

Pleading ($ I -110) -Amendment of Unie Wo—Applica­
tion.]—Appeal from an order of a local judge. Reversed.

//. M'. Alenzie, for plaintiff; /. C. Hand, for defendants; 
H. A. Smith, for Hansen.

Walsh, J.:—This action is brought for the specific performance 
by the defendants of an agreement on their part to buy certain 
lands from one Hansen, which the plaintiff claims to Is* entitled 
to enforce under an assignment of the same made to it by Hansen. 
The defendants plead to it inter alia, that by this agreement, 
Hansen agreed u|>on payment of the purchase price that he 
would immediately transfer the lands covered by it to the defend­
ants subject only to the conditions and reservations expressed 
in the original grant thereof from the Crown, and that Hansen 
was not then and is not now nor is the plaintiff the owner of the 
said lands according to the said * ions lieeause of a reserva­
tion to the C.P.R. Co. of all of the coal lying under a part of the 
same by reason whereof they repudiate the said agreement. 
The defendants further counterclaim against the plaintiff and 
Hansen upon the same allegations of fart, and ask for rescission 
of the contract ami re-payment of all sums paid under it. The 
plaintiff rcplii-d to this defence ami counterclaim, and the defend­
ant Hansen pleaded to the counterclaim. The defendants 
moved In-fore Jackson, J., as local judge, at Ix-thhridge, to 
strike out the plaintiff's reply and Hansen’s defence or in the 
alternative certain paragraphs of them. This ation was
dismissed, and the defendants now appeal from so much of the 
order as dismissed their ation to strike out par. 2 of tin- 
reply, and pars. V ami 10 of Hansen's defence to the counterclaim.

Rar. 2 of the reply alleges that there was no intention on the 
part of Hansen to sell or on the part of the defendants to buy 
any part of t he " except subject to the reservation
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of all the mines ami minerals, ami the right to work the same, 
ami that there was a mistake of faet of all parties to the agreement 
that the mines ami minerals ami the right to work the same had 
I teen reserved to the ( 'rown in the grant of every |*>rt ion thereof, 
ami that the same was signed by them in the lielief that it emliod- 
ied the true intention of all the parties and the plaintilT asks 
that it In* rectified so as to give effect to the true intention of 
the parties in this respect. The ground of the to this
paragraph is that it constitutes what in former days was called 
a departure from the statement of claim.

R. 106 says, “No pleading shall, except by way of amendment, 
raise any new ground of claim or contain any allegation of faet 
inconsistent with the previous pleadings of the party pleading 
the same." The statement of claim alleges that the document 
ii|Min which the action is founded is the agreement of the parties. 
The reply is that that diN'ument is not the agreement of the 
parties, but that something else is and it asks rectification of the 
diN'ument which it put forward in its statement of claim as the 
agreement between the parties, so as to make it conform to what 
it now says was the true agreement. There is, in my opinion, a 
plain inconsistency I N't ween the allegations of faet set out in the 
reply ami thon* contained in the statement of claim which bring' 
the reply into o|n*ii conflict with r. 10.Y

No written lent was given by the Ural judge, but 1 was 
told on the argument that he refused to strike out this paragraph 
Is-eause he thought it well pleaded under the authority of A/#ir- 
Loiujhlin v. Lnkt Eric ami Ihlroil Hirer It. Co., 2 O.L.R. 161. 
That at any rate was the authority relied ii|nhi by the plaintiff 
U'fore me. With great respect I am unable to agree that that 
ease justifies the conclusion that this paragraph can stand. That 
action was for an injunction restraining the defendants from 
infringing a patent of the plaintiff. The statement of claim 
alleged the making of an agreement lietween the plaintiff and the 
defendant under which he supplied it with certain of the mechan­
isms covered by his patent, but his action was not based ii|H»n that 
agreement at all. It was founded U|hiii alleged infringements of 
the plaintiff's patent rights apart entirely from this agreement. 
The defendant pleaded that it had the right under that agreement 
to do the things complained of. The plaintiff replied that if the 
agreement gave the defendant the right thus claimed it did not
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express the true agreement, and that it should lie rectified. It 
was held that this did not constitute a departure, hut I think it 
is obvious that this was so held liecause the plaintiff’s action wa,< 
not founded on the agreement. The Master in Chambers thought 
it was a departure and ordered the reply struck out. Rut Mere­
dith, C.J., now Chief Justice of Ontario, before whom the case 
came by way of appeal from the Master in Chambers, said, at p. 
155:

If I viewed the statement of claim as Mr. Blake contended and the 
Master in Chambers seems to have thought that it should be. as an action 
brought on the agreement mentioned in par. 5, and to enforce its provisions 
against the n^jiondent company, I should uphold the order appealed from, 
for in that ease the second and third paragraphs of the reply would be in­
consistent with the statement of claim, and what under the old form of plead­
ing was termed a departure from the original pleading, but I am unable to 
agree that the claim of the ap|iellants is on the agreement and to enforce its 
provisions.

This is the foundation of the judgment of the learned Chief Jus­
tice, and it strongly supports the contention of the present defend­
ants, for this action is unquestionably on the agreement and to 
support its provisions. Though not so plainly expressed in the 
judgments of the Divisional Court, I think it clear that they 
upheld the Chief Justice for the same reasons that led him to his 
conclusion. I regard the MacLaughlin case as an authority for 
the defendants rather than the plaintiff.

This appeal must be allowed and par. 2 of the reply must be 
struck out, but tin* plaintiff will have leave to amend its statement 
of claim as it may be advised.

Par. 9 of Hansen’s defence to the counterclaim alleges that 
there never was, and is not now, any coal lying on or under the 
land in question. I think that under the judgment of the Appel­
late Division in Innis v. Costello, 33 D.L.R. 002, 11 A.L.U. 109, 
I must hold that this is not a defence to the action. Par. 10 of 
his defence sets up that if there is any coal on or under these 
lands, it would be impossible to work it, and it would l>e of abso­
lutely no value to the defendants. If par. 9 is bad so is a fortiori 
par. 10, for if it is no defence to say there is no coal there, much 
less is it one to say there is coal there but it cannot be got out.

This appeal must also be allowed, and these paragraphs 
struck out.

The defendants will have the costs of the appeal in any event
Appeal allowed.
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HART-PARR Co. v. WELLS.
Saxkatchrivan Supreme Court, Xeviands, Lamont and Elwooé, JJ.A.

April 16, 1918.

Sale (f II D—44)—Sale of engine—Warranty—Condition—Rehvdia- 
tion—Damages.

When an engine of a stated horsepower is ordered, its ability to de­
velop the horst!|x>wer is a condition. If it does not develop the horse­
power the purchaser may either reject the engine and treat the contract 
as repudiated, or may accept the engine and sue for damages for delivery 
of an inferior article.

Appeal from the judgment of Haultain, C.J.S., in an action to 
recover the purchase price of an engine. Affirmed.

F. L. Battedo, for appellant; C. E. (Iregory, K.C., for respondent. 
NEWLAND8, J.A.:—In this case I am of the opinion tnat 

defendant is entitled to recover on his counterclaim by virtue of 
a breach of the warranty that the engine would develop its rated 
brake horse power. It never did develop this horse power.

The provision in clause 9 of the contract, “that the purchaser 
shall not lx1 entitled to rely on any breach of the above warranty” 
unless certain notices are given does not, in my opinion, apply to 
the warranty that it will develop certain power, but only to the 
warranty that it is well made, and of good material, liecause 
clause 9 goes on to say that a notice of the defect complained of is 
to be sent “whether such defect lie in workmansliip or material, 
containing a description of the same.”

Its not developing its rated horse powrer may not come from a 
defect of either material or workmanship. The engine may be 
perfect as to Ixith material and workmanship, but, because it was 
not built to develop such horse power, it may fail to comply with 
the warranty and therefore the alxivc required notice could not 
lie complied with.

I think the appeal should lie dismissed with costs.
Lamont, J.A.:—This is an action for the purchase price of an 

engine alleged to have been sold by the plaintiff to the defendant 
under an agreement in w riting made lietw'een the parties on April 
1st, 1913. By that agreement, the defendant requested the 
plaintiff company to ship him one of their 00 brake horse power 
gas tractors, with usual fixtures and certain extras, which he 
agreed to receive on arrival and, subject to the terms and warran­
ties of the contract, pay for the same the sum of $3,328. The 
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agreement further provided that the property in and title to the 
said goods should remain in the vendor until full payment of the 
purehase price, and that, upon default, the vendor might repossess 
the goods. Then, under the heading of “warranty,” the plaintiffs 
warrant “the said tractor to be well made of good material and. 
if properly operated, will develop its rated brake horse power."

The defence is: (1) That the defendant was induced to execute 
the said agreement by misrepresentation on part of the agent of 
the company; (2) that he agreed to purchase on the following 
warranties and conditions:—(a) The engine was warranted that it 
was well made and of good material and workmanship. (b) That 
if properly operated it would develop its rated brake horse power. 
(d) That on firm level footing the (VO brake1 horse power tractor 
would do the equivalent or daily work of 25 ordinary work horses 
which work week after week without change.

This clause (d) was not in the contract the defendant signed, 
but was in the plaintiffs' 1912 form of contract, a copy of which 
had been previously given to the defendant by the agent, and the 
defendant says that the agent told him, at the time that he exe­
cuted the contract of agreement, that the warranties in that form 
were the same as in the copy which he already had.

Then par. 10 of the statement of defence reads:—
10. The defendant further says that none of the said conditions and 

warranties were complied with or fulfilled and he therefore became and is 
entitled to repudiate the agreement.

In his counterclaim, the defendant repeated the above allega­
tions, and again alleged the non-performance of the conditions 
and warranties and claimed: (1) the sum of $3,328 plus freight: 
(2) an order cancelling the said agreement.

The action was tried before the Chief Justice of this court, 
who held against the defendant on the ground of misrepresentation, 
but fourni that the engine was not in proper shape when delivered, 
that it failed to comply with the warranty, that it practically never 
did satisfactory work, and that it was useless to the defendant, 
and, while he gave judgment for the plaintiffs on their claim 
liccause the statement of defence was inaptly worded to support 
a defence in diminution of extinction of the claim, he gave judg­
ment on the counterclaim for the defendant for an amount equiva­
lent to the purchase price. From this judgment both parties
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appeal—the plaintiffs against the judgment for the defendant on 
the counterclaim, and the defendant on the ground that the 8. C. 
plaintiffs' action should have been dismissed, because the defend- Hakt-Parr 
ant refused to accept the engine. Co.

First, as to a point of pleading. It was contended by counsel Wells. 
for the plaintiffs that as the statement of claim expressly alleged Lamont,j.a. 
that the machinery ordered was duly delivered in accordance 
with the terms of the contract, and as that was not expressly 
denied, the defendant could not contend that he had not received 
the engine ordered. It is true that the defendant does not say, in 
so many words, that the engine ordered was not delivered, but he 
does say that it was a condition of his order that the engine should— 
among other tilings—develop its rated horse power, and that such 
condition was not complied with and that, therefore, lie is entitled 
ton " e. Although, no doubt, it would have been more satis­
factory if the statement of defence had been less badly drawn, 
yet, in my opinion, sufficient is alleged to enable the court to give 
judgment for the defendant if the evidence establishes the truth 
of his plea. The day has, I think, gone by when the rights of 
parties are to lie determined by the niceties of pleading when all 
the facts are before the court.

The evidence, in my opinion, well warrants the finding of the 
Chief Justice. That the engine was not in proper shape* when 
delivered was established by the plaintiffs’ expert Snook, who, on 
April 30, wrote the plaintiffs—in part—as follows:—

This engine was in very bad shape most everything was loose on it.
I got it unloaded all right and took it out to start it to work and I could 

not get any jxmer out of it then I found the valves were leaking, so I took 
them out and ground them.

Then it seemed to work all right, but it would overheat very bad, so I 
considered then that the only thing to do was to find out where the cooling 
oil was stopped.

And I found that the long pipe from the pump to the sections was made 
too long and I had to cut off about two inches.

The engine was sent out in very bad sha|>e. 1 worked on the engin» 
seven days getting things adjusted right and finding out the trouble.

I do not think this is a very good advertisement for otu- engine to have 
such trouble with a new engine on the start and any one could see it was just 
through neglect on the man's part that put this pipe in, he did not trouble to 
get it the right length.

I have got both Mr. Dougall’s engine and Mr. Wells’ engine working fine 
now, also Mr. McDonald’s.

It will be observed that, in the last clause, Snook says he had
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the Wells engine working fine. Other experts of the plaintiff 
company who, from time to time, worked on the engine testified 
that they got the engine working all right. This evidence the 
Chief Justice rejected, for he found, in accordance with the testi­
mony of the defendant's witnesses, that the work of the engine 
was most unsatisfactory. The trial judge does not find, in so 
many words, that the engine did not develop its rated horse power, 
hut the evidence to which he gave effect shows that the trouble 
was that it did not have power enough to pull the ploughs. The 
cause of this want of power he found to he due chiefly to over­
heating.

Further, the» evidence shews that a (>0 brake horse power 
engine should plough at least 15 acres per day. According to the 
plaintiff’s 19^2 form, it should do the work of 25 horses. Three 
horses, according to the evidence, should plough from one and a 
half to two acres per day. Twenty-five horses at the same rate 
should plough from 12b£ to 1(> acres per day. The best the defend­
ant’s engine could do was 5 acres per day. From the findings of 
the trial judge and the evidence no other conclusion, in my opinion, 
can he drawn than that the engine was never able to develop its 
rated horse power. The1 reason for this can in no way be attributed 
to a want of proper operation on the part of the defendant, for the 
engineers in whose charge he placed the engine were recommended 
to him by the agent of the plaintiff company.

The engine delivered not being able to develop as a working 
proposition its rated horse power, what are the rights of the 
parties?

In Wallis Son <t* Wells v. Pratt & Haynes, [1910] 2 K.B. 1003, 
Fletcher Moulton, L.J., whose dissenting judgment was adopted 
by the House of Lords, [1911] A.C. 394, says, at p. 1014:—

Inasmuch ns by the law the obligation to deliver the kind of goods stipu­
lât ed for in a contract of sale is an obligation which has the status of a con­
dition, this breach gave to the purchasers the choice of the two remedies, 
either of rejecting the goods and treating the contract as repudiated or suing 
for damages for delivery of the inferior article.

In Alabastine Co., Paris v. Canaria Producer & Cas Engine Co., 
17 D.L.R. 813, Meredith, C.J., in giving the judgment of the 
Ontario Api»ellate Division, at p. 817, says:—

One of the rules deduced from the authorities is that “where the subject- 
matter of the sale is not in existence, or not ascertained, at the time of the
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contract, an engagement that it shall, when existing or ascertained, possess 
certain qualities, is not a mere warranty, but a condition, the performance of 
which is precedent to any obligation upon the vendee under the contract; 
because the existence of those qualities, being part of the description of the 
thing sold, becomes essential to its identity, and the vendee cannot In* obliged 
to receive and pay for a thing different from that for which he contracted”: 
Benjamin on Sale, 3rd Am. ed., par. 895, quoting from the Leading Cases, 
vol. 2, p. 27.

On the argument Indore us, counsel for the defendant produced 
a type-written copy of the judgments of the Supreme Court of 
Canada in the Alabastine case, which, so far as I am aware, have 
not l>een reported. According to the copy, Davies, J., said:—

The pith of the judgment ap|iealed from is the inability of the Ap|>ellate 
Division to say that the findings of the trial judge were clearly wrong, especially 
in the failure of the up]>cllnnts to furnish an engine capable of continuously 
carrying 250 horse power, as guaranteed.

If that finding is accepted and the article contracted for was, in its sub­
stance anti essence, not delivered at all and was rejected by the purchaser as 
in this case, then I am of opinion that the authority upon which the Chief 
Justice of Ontario relied in reaching the conclusion he did—Wallin Son «V 
Wallin v. Pratt «V Haynes, (1910) 2 K.B. 1003; and on appeal to the House of 
Lords, confirming the dissenting judgment of Fletcher-Moulton. L.J.. [1911] 
A.C. 394—is applicable? to the case before us. 
and Islington, J., said:—

The contract of npix»llant was to manufacture for rescindent a gas engine 
which was to be used in its factory and to be of the type specified in the con­
tract and to develop two hundred and fifty (250) actual brake horse power, 
when o|»erated on natural gas of a s|iecified quality. The trial judge found it 
when so used did not develop that power and in this he was upheld by the 
Court of Apjieal.

There is certainly evidence from which such inference may be projierly 
drawn as to justify that finding.

There is, therefore, left to us no ground for interfering therewith.
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The court was unanimous in dismissing the appeal.
These judgments, in my opinion, establish that, where an 

engine of a stated horse power is ordered, its ability to develop 
the horse power is a condition. If it does not develop the power 
stated, the purchaser may either reject the engine and treat the 
contract as repudiated, or he may accept the engine and sue for 
damages for the delivery of an inferior article. On such an order 
the vendor, to succeed in an action for the price, must show that 
the engine delivered complied with the condition or that the pur­
chaser accepted the engine delivered. In this case, the engine did 
not comply with the condition. Did the defendant accept it? 
This point presents more difficulty.
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In the Alabastine case, the engine was.delivered in August and 
started to run on the 10th of that month. The pistons were found 
to be too tight and had to be filed down. This took 2 or 3 weeks. 
The engine was again started, but one thing after another gave 
such trouble that by the middle of October the engine had run 
only a few days. On October 22, the air cylinder cracked and a 
new one was not obtained until December, then the engine ran a 
few days when the babbit melted out of a bearing. Early in 
January it was started again, but worked very little until Feb­
ruary. It would run part of the time and them stop. In March it 
appears to have run fairly well, but on the 25th of that month it 
went to pieces. During the whole 7 months the vendors had 
charge of making the repairs, and they were endeavouring to put 
the engine in shape to do proper work. It was held that, under 
these circumstances, there had been no acceptance of the engine.

In the case at bar, the engine was received in April, and was 
unloaded and taken to R. M. Kinnear’s place by Snook, the 
plaintiff company’s expert. Snook was in charge for a week or 
10 days. During this time the engine was not working properly, 
not being able to plough over 5 acres a day. According to the 
defendant’s evidence, he complained to the plaintiffs’ agents 
Leary and Snook. That they said: “Give us a chance.” They 
further said that Snook hail to go on another job, but that as soon 
as they could get another expert they would send him out anti they 
would either make it work or take it back, but to keep on working 
until they got another expert. After two weeks at It. Kinnear’s, 
in which only 50 acres was ploughed, the engine was taken to 
W. Kinnear’s place. The defendant says that he was expecting 
the expert every day, but as he did not come he went to Davey, 
the plaintiffs' agent at Readlyn, and that Davey told him he had 
sent for Leary or an expert to come out. No expert came. The 
defendant was informed that no expert was available at that time, 
but that as soon as one came he would be sent out. Two weeks 
were put in at W. Kinnear’s ploughing 50 acres. When they went 
to the defendant’s own place, where three* weeks were spent plough­
ing between 30 and 40 acres. Then the defendant moved it to 
Davey Bros., the agents of the plaintiff company. During these 
weeks, the defe ndant says he complained repeatedly to Davey 
Bros., and went to Leary several times, but was told that experts
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were hard to get, but as soon as one could l>e got he would In- sent 
out; hut to keep on, and that “he (Leary) would see that the 
engine would work right or they would take it hack." After 
leaving the farm of Davey Bros., the defendant spent 5 days at 
Berry’s doing 20 acres; and 13 days at Egglestone's ploughing 
13*2 acres. While at Berry's, Leary and an engineer named 
Douglas came hut failed to make the engine do any lietter work. 
The defendant ceased attempting to plough, and pulled the engine 
to the engine house and said he would not touch it again, and he 
wrote to the company under date of July 9th—hut it would appear 
the real date was August 9—the following letter:—
To the Hart-Parr Co. Readlvn, Sank., July 0, 1013.

Will you please send me at onee one of your l>est experts as the engine 
you sold me has never given satisfaction since I have it?

I have asked our agents here and also Mr. Leary at Viceroy and so far 
have given me no assistance.

Now it is up to the company to make this engine do what they promised 
to do. I have had first-class engineers and they cannot make it nor it will not 
develop the power. Leary was here yesterday, he said he would send me an 
expert and if he could not make it do the work I would get another engine. 
Now the threshing time is at hand ard I have a 36 separator, and if this en­
gine fails to do the work I shall semi it hack ami sue for <lamages, as I have 
over seven thousand dollars worth of work on hand this fall.

1 have not even made running ex|tenses with this engine this summer, for 
it has never developed more than 15 horse |>ower at any time, since 1 have it.

Please* give this your earliest attention as I am tired asking for something 
to be done.

A. E. Wells.

To this the plaintiffs replied on August 12, promising an expert. 
The expert did not come. The defendant left the engine where it 
was until threshing time, then he bought a separator and took the 
engine threshing. After he had been threshing a few days, Davey 
came to collect the amount of the note then due. He says the 
defendant refused to pay, but he admits that the defendant said 
to him that if the company would make the engine run properly 
for 3 days he would give them security for the purchase price. In 
about a week the expert came. He spent 4 days on the engine, 
and then left because the ground had become too frozen to give it 
a ploughing test. The engine remained where the exj)ert left it 
until January, when the company repossessed it.

On this evidence, can the defendant !>e said to have accepted 
the engine?
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Up to the time the defendant wrote to the company the letter 
of August 9, there was, in my opinion, no acceptance. Up to 
that date, all that took place amounted to nothing more than a 
trying out of the engine, within what was held in the Alabaatine 
case, and had the defendant done nothing more he would, in my 
opinion, have been entitled to reject it. He, however, l>ought a 
new separator and took the engine out threshing knowing that it 
hud not l>een made right. He did this after he had set it aside 
as being useless, and after he had notified the company that it 
would not develop power. This conduct on his part, in my 
opinion, is consistent only with a decision on his part to keep the 
engine, and rely on his right to recover damages for the delivery 
to him of an engine inferior to the one ordered. From the moment 
he took it out threshing, he must be held to have accepted it. 
Having accepted it, he cannot have rescission of contract, but 
only damages for breach of condition or breach of warranty.

For the plaintiffs, it was contended that the defendant could 
not recover on the ground of breach of warranty, by reason of a 
clause in the contract to the effect that the purchaser shall not be 
entitled to rely upon breach of warranty unless notice of defect 
be given to the company not more than 10 days after its first use 
by the purchaser, unless within a reasonable time after such 
notice, the vendor fails to remedy the defect. This clause, in my 
opinion, does not help the plaintiffs. Hv their letter of August 12 
they acknowledged receipt of notice. This was before the defend­
ant accepted the engine. Having notice, they failed, within a 
reasonable time, to remedy the defect. The Chief Justice found 
that the engine1 was useless to the defendant and awarded damages 
to the extent of the purchase price. As Wells swore that he told 
Zebedee, the last expert, who was at his place in October, that the 
engine was no use to him the way it was, there is evidence to sup­
port this finding.

In my opinion, the judgment of the chief Justice in awarding 
damages for breach of warranty was right.

The appeal should be dismissed with costs.
Elwood, J.A. (dissenting) :—'The statement of claim in this 

action alleges that by an agreement in writing, under seal, dated 
April 1, 1913, the plaintiff agreed to sell to the defendant, and the 
defendant agreed to purchase from the plaintiff company, certain
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machinery, inter alia, “one (Ml brake horse power gas tractor, with SA_* 
usual fixtures, with extension rims," payable as therein set forth: K V.
that “the said machinery was duly delivered by the plaintiffs to ifAkt-I*ahk 

the defendant, in accordance with the terns of the said agree- ('°- 
ment," and the claim is for the purchase price, living the amount Well». 

of the several promissory notes given therefor. Kiwood i.a
The statement of defence denies the execution of the agree­

ment, but does not deny the delivery of the machinery. It alleges 
breach of several warranties and conditions, inter alia, (a) The 
engine was warranted that it was well made and of good material 
and workmanship ; (b) that y operated it would develop
its rated horse power.

It is also alleged, by way of defence, that the contract was 
induced by certain misrepresentations.

By way of counterclaim, the defendant, in effect, repeats the 
allegations contained in the statement of defence and claims judg­
ment for the sum of 83,328 and an additional sum of 8134 paid for 
freight and repairs, and, in the alternative, for cancellation of the 
agreement, and relief from liability thereunder.

The Chief Justice, lief ore whom the case was tried, found 
against the defendant on the claim for misrepresentation, and 
ordered judgment for the plaintiff for the amount of its claim, and 
judgment for the defendant on the counterclaim in an amount 
equal to the amount agreed to In* paid. From this judgment the 
plaintiff apjK*als, and the defendant cross-appeals, claiming to be 
entitled to set up breaches of warranty in diminution and extinc­
tion of the plaintiff's claim.

At the trial, the plaintiff proved the agreement in writing 
referred to in the statement of claim, and this agreement is one in 
which the defendant requests the plaintiff to ship to him “one of 
the vendor's (W) brake horse power gas tractors," etc. The agree­
ment, it,Ur alia, contains the following:—

7. The said tractor is warranted to he well made and of good material 
and, if properly operated, will develop its rated brake horse power, jwovided 
that such parts or |iortion.s of said goods its are not manufactured by the 
vendor, or are second hand, or rebuilt, or repaired, are not warranted, expressly 
or impliedly, by statute or otherwise. Belting, spark plugs, coils and magnetos 
are not manufactured by vendor.

V. The purchaser shall not In* entitled to rely upon any breach of above 
warranty, unless notice of the defect complained of, whether such defect l>e 
in workmanship or material, containing a description of the same and setting

51
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out the time at which the same was discovered is given to the vendor at its 
said home office by registered letter, posted not more than seven days after 
such discovery, and in any event not more than ten days after its first use by 
the purchaser, and unless the vendor fails to remedy such defect by substitu­
tion of parts or otherwise» within a reasonable time after the receipt by it of 
such notice.

10. No attempt by the vein leer or by any person or persons on its In-half 
to remedy any defect in the said goods shall Is» deemed to Ik* a waiver of any 
of the provisions herein contained, and no act shall Is* deemed to Is» a waiver 
unh-ss an intention to waix’e is expressed in writing, duly signed on behalf of 
the vendor at its home office.

The Chief Justice found that the engine would not do proper 
work; that it practically never did satisfactory work, and that it 
di<l not comply with the warranty and failed to do the work to 
any reasonable amount and was useless to the defendant.

1 think that the fair result of the evidence and the judgment 
is, that it did not develop its rated horse power. It is contended 
by the respondent that, the engine not having developed its rated 
horse power, it failed to fulfill one of the conditions of the sale, 
and that what was delivered was of a different description to what 
was ordered, and that, under what was laid down in Wallis Son 
Wells v. Pratt A Hay nes, [1911] A.C. 394, and Alalmstine Co. of 
Parix v. ('anada Producer & Cas Engine Co. Ltd., 17 D.L.R. 813, 
30 O.L.R. 394, the defendant was entitled to return the engine 
ami there was a total failure of consideration.

Ill Schofield v. Emerson Jirantimjham Implement Co., 38 D.L.R. 
528, the Supreme Court of Saskatchewan cn Imnc held that, where, 
under an agreement requiring the seller to ship “one of your big 
four 30 horse jiower gas traction engines,” the seller did ship one 
of such engines, the purchaser received what he agreed to purcha 
even although the engine did not develop 30 horse power.

It seems to me that the order in the cast» at bar is such that, if 
thi» plaintiff did ship to the defendant one of its 00 brake horse 
power gas tractors, the defenadnt received the engine that he 
ordered, even if it did not develop its rated horse power. The only 
evidence that the plaintiff did ship one of its 00 brake horse power 
gas tractors is the allegation in the statement of claim al>ove 
referred to, that by an agreement in writing, under seal, dated 
April 1, 1913, the plaintiff agreed to sell to the defendant, etc., 
“one 00 brake horse power gas tractor,” etc., and “that the said 
machinery was duly delivered by the plaintiffs to the defendant,
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in accordance with the terms of the said agreement,” ami the failure 
of the defendant to deny the alxwc allegation of delivery and the 
production at the trial of the agreement in writing, showing that 
it was for one of the vendor's 00 brake horse power gas tractors. 
It will Ik* observed that the statement of claim does not allege that 
the plaintiff was to ship one of its GO brake horse power gas tractors, 
but to ship one 00 brake horse power gas tractor”; but there is 
the reference in the claim to the agreement in writing and, when 
that agreement was put in at the trial, it appeared that the order 
was for one of the vendor’s 00 brake horse power gas tractors.

In my opinion, the effect of the allegations in the statement of 
claim, which were not denied, coupled with the contents of the 
agreement in writing, is to show that one of the vendor's 00 brake 
hoi m power gas tractors was ordered and shipped.

In any event, I am very strongly of the opinion that the evi­
dence shows that the conduct of the defendant in dealing with the 
engine, after its receipt, was such as to constitute an acceptance 
by him of the engine, and, in that case, he would not lx* at lilxMty 
to rely upon a breach of conditions, but would have to rely upon 
.the warranty.

So far as the warranty is concerned, it will lx* observed that— 
by clause 9—the purchaser is not entitled to rely u]xm the breach 
of warranty unless notice of the defect is given to the vendor at its 
head office by registered mail posted not more than 7 days after 
the discovery of the breach, and in any event not more than 10 days 
after its first use by the purchaser. No such notice was given.

It was contended, however, that the vendor, having attempted 
to remedy the defect must Ik* deemed to have waived the require­
ment as to notice of defect.

The evidence, to my mind, does not lx*ar out the contention 
that there was an intention to waive the notice of defect, and 
clause 10, aliove referred to, provides that no attempt by the 
vendor to remedy any defect shall lx* deemed to Ik* a waiver of any 
of the provisions therein contained.

The result, therefore, in my opinion, is that the Chief Justice 
was incorrect in allowing to the defendant any damages for breach 
of warranty, and there should Ik* judgment for the plaintiff for the 
amount of its claim and costs; judgment dismissing the defend­
ant’s counterclaim with costs, and judgment for the plaintiff for 
its costs of this appeal. Appeal dismissed.

Hart-Parr
Co.
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Elwood, J.A.
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DOWLER V. EDWARDS.
AUnrta Supreme Court, Appellate Division, Horvcy, C.J., Stuart, Berk and 

Hyndman, JJ.A. April 25, 1918.

Bills and notes (§ III C—77)—Dishonour—Notice of—Due diligence— 
Discharge of endorser.

The Bills of Exchange Act (R.8.C., c. 119) provides the method and
time in which notice of dishonour of a promissory note is to be given;
a holder cannot elect to give personal notice if delay is caused thereby.

Appeal from the judgment of the trial judge, refusing to dis­
charge an endorser of a promissory note. Reversed.

//. A. Chadwick, for appellant ; //. D. Maun, for respondent.
Harvey, CJ.:—The plaintiff is the holder of a promissory 

note in the following terms:—
$70. Calgary, Alta., Dec. 4, 1916.

Three months after date 1 promise to pay to the order of J. G. Edwards 
of 213 Lougheed Bldg., Calgary, at the Merchants Bank of Canada, Calgary, 
Alta., the sum of seventy 00/100 dollars. * Value received.

(Sgd.) Geo. Robinson.
and bearing the endorsement, “Joseph G. Edwards.”

The note was duly presented for payment hut was dishonoured 
and on the last day of grace the plaintiff went to the place of 
address of the defendant specified in the laxly of the note hut 
failed to find him there and not until 8 or 10 days later did he find 
the defendant and then for the first time was notice of dishonour 
given to him. The action was tried by His Hon. Winter, J., 
who gave judgment for the plaintiff but we have no reasons 
before us for his judgment.

S. 90 of the Bills of Exchange Act (R.S.C., c. 119) provides that 
notice of dishonour must be given to an endorser and that “any 
endorser to whom such notice is not given is discharged.” S. 97 
provides that, the notice must be given not later than the juridical 
or business day next following the dishonour. S. 103 provides 
that such notice
slmll be sufficiently given if it is addressed in due time to any party to such 
bill entitled to such notice at his customary address or place of residence, or 
at the place at which such bill is dated, unless any such party has, under his 
signature, designated another place, in which case such notice shall lx* suf­
ficiently given if addressed to him in due time at such other place.

The section further provides that the notice will be effectual if 
deposited in the jxist office with postage prepaid, within the 
time specified and that too notwithstanding that the party to 
whom it is addressed is dead. 8. 104 provides that a notice duly 
posted is duly given notwithstanding any miscarriage by the post 
office.
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8.105 provides that :—
Delay in giving notice of dishonour is excused where the delay is caused 

by circumstances beyond the control of the party giving notice, and not im­
putable to his default, misconduct or negligence.

In England there is no provision for giving notice by mail to 
the place where the Dill is dated and it has been held that delay 
was excused where the address given was wrong or illegible and 
apparently when the endorser could not be found delay would 
then be excused. Set* Studdy v. Bee sty, 00 L.T.N.S. 047, but 
Maelarcn in his work on Rills of Exchange (5th ed.), at p. 300, 
says:

The only circumstances likely to arise* in Canada to cause excusable 
delay in giving notice, would be the death or sudden illness of the holder, or 
some accident to the person making out the notices, or to the messenger 
charged with taking them to the post office.

Since the holder is permitted to satisfy the statutory burden 
by simply posting a letter properly addressed even though that 
letter may never reach the addressee, who indeed may be dead, I 
am at a loss to understand how it can be said that the delay in 
the present cast1 in giving notice of dishonour, there being no 
evidence other than as indicated, was caused by circumstances 
beyond the plaintiff’s control. The delay in giving the notice 
in the form in which he gave it. may perhaps be said to have been 
so caused but it could not be said about the alternative method 
of giving notice provided by the statute. It is unimportant to 
consider whether the address in the body of the note is one given 
by the endorser, though it certainly does not appear to lie under 
his signature, because, if it is not, the notice could he sent to the 
place at which the note is dated, and in case of doubt a notice 
could be sent to each, as is very common, and it is no answer to 
say that the notice so addressed would probably not reach the 
defendant, because it might reach him and in any event the statute 
provides that the holder has done his duty when he has done what 
he can do, even though actual notice may not reach the endorser. 
I can see no way of avoiding the conclusion that the defendant is 
discharged by s. 90, no notice of dishonour as required having been 
given and there being no sufficient excuse for such failure.

I would allow the appeal with costs and dismiss the action with 
costs.

Stuart, J.A.:—I agree with the opinion of the Chief Justice. 
It may seem hard on the plaintiff to lose his security for this small
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loan. But it was not necessary for him to take his security in the 
form which was adopted. A simple guarantee in writing was 
possible. He deliberately adopted, however, the common method 
in mercantile transactions, in trade and commerce, and I think he 
must lx1 held to have been acquainted with the statutory rules 
applicable thereto. The decision in this case, although it deals 
with a small amount, will apply to transactions in which enormous 
amounts are involved and the general rule, which is 1 think as 
stated by the Chief Justice, must lx? applied.

Beck, J. (dissenting):—I doubt the correctness of the result 
arrived at by my brother judges that the appeal should lx* allowed; 
but I, in any case, am not satisfied that the ground of their decision 
is correct.

The Bills of Exchange Act (c. 119, of 1906), says, inter alia by 
(s. 97), that notice of dishonour in order to lx* valid and effect uni 
must be given not later than the juridical or business day next 
following the dishonour of the bill and (sub-s. (c\), corresponding 
to English Act,s.49, (9) that in case of the death, if known to the 
party giving notice, of the drawer or endorser, to a personal 
representative, if such there is and with reasonable diligence he 
can lx; found; (s. 98) that notice of dishonour may be given (sub-s. 
(d), corresponding to English Act, s. 49, 5) in writing or by 
personal communication; (s. 105, corresponding to English Act 
s. 50, 1) that delay in giving notice of dishonour is excused where 
the delay is caused by circumstances beyond the control of the 
party giving notice and not imputable to his default, misconduct 
or negligence, and that when the cause of delay ceases to operate 
the notice must be given with reasonable diligence; (s. 103) that 
notice of the dishonour shall be sufficiently given if it is addressed 
in due form to any party entitled to notice, at his customary 
address or place of residence or at the place at which the bill is dated 
unless such party has, under his signature, designated another 
place, in which case such notice shall be sufficiently given if addressed 
to him in due time at such other place: and, (2) that such notice so 
addressed shall be sufficient, although the place of residence of such 
party is ot her than either of the places aforesaid and shall be deemed 
to have lxx»n duly served and given for all purposes, if it is deposited 
in any post office, with the postage paid thereon, at any time during 
the day on which presentment has been made or on the next follow-
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ing juridical or business day and that such notice shall not be alta. 
invalid by reason only of the fact that the party to whom it is 8. C. 
addressed is dead, and (s. 104, corresponding to English Act, s. 40, I)OWler 
5) that where notice of dishonour is duly addressed and misted, ns 1
' KD WARDS.

provided in the last section, the sender is deemed to have given ----
due notice of dishonour, notwithstanding any miscarriage by the 
post office; and (s. 100, corresponding to English Act, s. 50, 2) 
that notice of dishonour is dispensed with when, after the exercise 
of reasonable diligence, notice as required by the Act cannot In- 
given to, or does not reach, the drawer or endorser sought to be 
charged.

In the English Act there is no provision corresponding to s. 103.
S. 97 differs from the English Act. That Act provides (s. 49 
(12) ) that the notice must lx- given within a reasonable time after 
dishonour, and that, in the absence of special circumstances, notice 
is not deemed to liave lx-on given within a reasonable time, unless 
where the person giving and the jierson to receive notice reside in 
the same place the notice is given or sent off in time to reach the 
latter on the day after the dishonour of the bill and where their 
residences are different places on the day after the dishonour, if 
there lie a post at a convenient hour on tlrnt day and if there 
be no such post on that day then by the next post thereafter.

Under the English Act it has lieen held that the “circumstances 
lieyond the control of the party giving the notice and not im­
putable to his fault, misconduct or negligence” (s. 105), cover 
not only circumstances directly affecting the position of the party 
to give the notice, e.g., serious illness, but also circumstances direct I y 
affecting the jwisition of the party to whom notice is to lie given, 
e.g., that his address is unknown.

The reasoning of the other niemliers of the court, in effect, 
is practically that the difference between the English Act, s. 49 
(12) and our Act, s. 97, and the insertion of s. 103 in our Act 
providing for a sufficient method of giving notice, limits the force 
of s. 105 to circumstances directly affecting the position of the 
party to give the notice. In my opinion this conclusion is in-, 
correct. If we suppose the case of a holder starling out to give 
notice of dishonour “by personal communication” (s. 98(d)) and, 
failing to find the endorser at the address furnished by the endorser, 
continuing his search persistently and promptly for a week, from
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ALTA. address to address given him in answer to his enquiries, I think that
8. C. at the end of the week he could give a valid notice if he had then

Dowler

Edwards.

fourni the endorser or, having exhausted all reasonable efforts, 
failed to find the endorser or to ascertain his address, he would lie 
entitled to further delay fur the purpose of giving notice. S. 103

Beck. I. is a method provided for the purpose of enabling the holder to 
save himself, if he wishes to avail himself of it, from the trouble, 
inconvenience, and responsibility of taking steps to give actual 
notice to the endorser by doing something, which, in a large number 
of instances, will lx* quite ineffective to accomplish that result.

Hyndman, J. Hyndman, J., concurred with Harvey, C.J*.
Appeal allowed.

CAN. THE KING v. HALIFAX ELECTRIC TRAMWAY Co.

Ex. C. Exchequer Court of Canada, Castels, J. February H, 1918.

Expropriation (§111 C—140)—Value of la\i>k agreed to be conveyed 
by Crown—Valve to owners—No allowance for speculative 
valve nor for increased cost of buildings or operation.

The value of lands agree»l to be conveyed by the Crown under an 
• agreement for complete reinstatement of the owners of a gas and electric 
plant site expropriated by the Crown is not the valut; to the grantors, 
out to the owners, who are entitled to compensation according to the 
terms of the agreement only. No allowance will be made for the specu­
lative value of the land expropriated, or for the additional value of the 
old site in regard to the increased cost of erection of buildings or ol 
cost of operation.

Statement. Information for the vesting of land and compensation in an 
expropriation by the Crown.

T. S. Rogers, K.C., and T. F. Tobin, K.C., for plaintiff; H. -4. 
Lovett, K.C., and L. A. Lovett, K.C., for defendant.

Cuwla, J. Casbels, J.:—An information exhibited on behalf of His 
Majesty the King by the» Attorney-General of Canada to have 
it declared that certain lands referred to in the information are 
vested in His Majesty, and to have the compensation therefor 
ascertained.

The properties in question comprise a parcel of land in the 
City of Halifax upon which were erected the gas plant and electric 
light plant, and also a portion of the Halifax Tramway Co.’s 
plant. The tramway organization operates the gas plant and 
supplies gas to the City of Halifax; they also operate the electric 
tramway ami the electric light company, and furnish electric light 
to the people of Halifax.
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At the trial counsel for the plaintiff and defendants kindly 
offered to furnish a statement shewing the dimensions in square 
feet of the property expropriated, also of the property owned by the 
defendants and utilized for the purposes of their new plant—also 
the property purchased by the Crown on the west side of Water 
St. to lie conveyed to the defendants, and also of the land part of 
which was known as the government wharf property and con­
veyed to the defendants.

Owing to the terrible disaster which occurred in Halifax there 
was delay in furnishing this memorandum which was received by 
the registrar on February 4, 1018.

I may add that my reasons for judgment were prepared long 
prior to the Halifax catastrophe and I have not been influenced 
in any way by what occurred since.

The Crown by the information tendered to the defendants the 
sum of 8364,923. The details of this tender are set out in par. 7 
of the information.

The defendants by their statement of defence claim the sum of 
8901,812.84.

The particulars of their claim arc set out in the defence. In 
the particulars, s. “K.” sets out:—

The property expropriated has for some 75 years been utilized as the site 
of the gas works, and from its character, size and location has special adapta­
tion to the conduct of the defendant’s undertaking of supplying gas to the 
citizens of Halifax. By reason of the long user, above mentioned, the defend­
ants are not subject to injunction or damage suits by adjoining proprietors 
on account of the emission of fumes or noxious gases incident to the carrying 
on of the undertaking, but under the laws of the Province of Nova Scotia, as 
interpreted by its Supreme Court, the defendants are liable to be enjoined at 
the suit of neighbouring proprietors, if they conduct these ojierations on a 
new site.

This claim need not be considered, as on the argument of the 
case, H. A. Lovett stated that they had come to an arrangement in 
regard to this claim, and it was unnecessary for the court to 
consider it.

The defendants set out the following:—
So far as the defendants are aware at the present time it will be impossible 

for the defendants to secure another site in a location sufficiently near the 
centre of the city to enable the undertaking to be successfully carried on as a 
business enterprise, except on payment of very large sums to neighbouring
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proprietors for the conveyance of their properties, or for prospective damage 
to their properties.

The defendants are willing to co-operate with the Crown in the selection 
of a new site, hut claim that they are entitled to be indemnified by the Crown 
against loss and damage to their business by reason of the plant being located 
on such new site.

The expropriation plan was registered on February 13, 1913. 
The representatives of the Crown and of the defendant company 
aeted together in a friendly manner in endeavouring to procure 
new premises fur the defendants in lieu of the premises expropriated 
by the ( rown, and eventually the new site upon which the present 
plant is erected was procured.

In order to reinstate the defendants, it was eventually agreed 
between the representatives of the (’rown on the one part, and the 
representatives of the company on the other part, that the com­
pany should utilize the property owned by them not expropriated, 
and that the Crown with the object of reinstating the defendants 
upon lands sufficient for the operation of their business should 
convey to the company a certain piece of land the property of the 
Crown forming part of what is known as the old lumlier yard in 
the City of Halifax, and should also procure a further piece of land 
on the west side of Water Street, these two parcels of land being 
contiguous to the lands of the company'not expropriated, the 
three parcels containing the square feet shewn in the memorandum 
annexed.

The information was filed on March 29,1915, and the statement 
in defence on July 14, 1915.

On August 14, 1917, and shortly previous to the trial, an 
agreement was arrived at, as follows:—

1. It is ngrml between the parties that all items of comjxMisation at issue 
in this action arc settled as follows, subject only to determination by the court 
of the matters provided for in pars. 3 and 4 hereof, and that His Majesty the 
King shall pay to the defendant, the Halifax Electric Tramway Co., Ltd., the 
following sums, viz.: (a) As the value of all the buildings upon the lands 
descrilx>d in par. 3, sub-ss. 4, 5, 6, 7, 8, 9, 10, llo, 115 of the information the 
sum of $17,500; (6) As the value of the car barn, storage shed and buildings 
upon the lands described in pa.*. 3, sub-s. 12, of the information the sum of 
$20,000; (c) As the value of the gas plant, consisting of coal and coke handling 
plant, retort benches, earburreted water gas set, scrubber, condenser, gas 
blowers, annular condenser, exhausters, tar extractor, washer, scrubber, 
purifiers, oil tanks, stationmeters, pipes and valves in yard, steam and feed 
pi|X!, etc., described in par. 4, sub-s. “A,” of the information, the sum of 
$152,400; (d) For the cost of removal of auxiliary machinery, the sum of $500: 
(e) As the value of the gas plant buildings, consisting of meter repair shop,
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wagon shed and storeroom, blacksmith shop, oxide shed, Unit house, coal 
store, drip and valve houses attached to huge and small holders, retort house, 
purifying house, exhaust and scrubber house, condenser house, meter house, 
oxide building, chimney and fences, described in par. 4, sub-s. “B,” of the in­
formation, the sum of $82,145; (J) For expropriation of tracks, Pleasant St. 
to Point Pleasant Park, the track extending south from Morris St. to car barn 
or storage shed, including tracks in sh<*d and yard, described in par. 4, sub-s. 
“C,” of the information, the sum of $23,695; (g) As compensaton for increased 
cost of oi*>ration of new tracks, the sum of $7.750; (A) For cost of increased 
track and overhead construction, the sum of $13,835; (i) For cost of connecting 
new gas plant w ith gas main, not included in tender, $6,867.25; (J) For cost of 
additional expenses to tram company in carting coal punting completion of 
new premises, not included in tender, $1,500; (1) For gas plant machinery, not 
included in tender, consisting of that part of the boat house equipment, 
blacksmith shop and testing laboratory not removed by defendant and 
expulse in removing part taken away $2,500; (l) The value of the wharf 
structure on the lands and lands covered with water, described in par. 3, 
sub-ss. 1 ami 25, of the information $5,000; Total $335,752.25.

2. The defendant, the Halifax Electric Tramway Co., Ltd., admits 
having received from His Majesty the King the sum of $250,(NX) on account of 
oom|x*nsation payable herein, as follows, viz.: On December 21, 1915, the 
sum of $100,000; On March 15, 1916, the sum of $50,000; On May 31, 1916, 
the sum of $50,000; On November 28, 1916, the sum of $50.(KM); Total 
$250,000.

3. The following matters referred to in the information art1 to be tried 
and the amount of com|X‘nsation to be paid by the Crown determined by the 
Exchequer Court, subject to the rights of appud by either party, viz.: (a) 
The value of all the lands and lands covered with water of the defendant 
(exclusive of buildings and fixtures and of the wharf structure) expropriated 
by the plaintiff under the provisions of the Expropriation Act, c. 143, K.S.C. 
1966. (5) The compulsation indemnity ami relief, if any is allowed by the 
court, to which the defendant may be entitled under par. 2, sub-par. “K,” 
of the defence herein. 4. (1) The parties also agree that the value to the de­
fendant of the lands on the west side of Lower Water St. and south side of 
Fawson St. in the City of Halifax, described in a certain undertaking given 
by His Majesty to the defendant, the Halifax Electric Tramway Co., Ltd., 
on December 22, 1916, whereby His Majesty undertook within a reasonable 
time after the questions at issue herein are finally determined to convey or 
cause to be conveyed the said lands to the said defendant, the Halifax Electric 
Tramway Co., Ltd., shall lie determined and disposed of in this action, and that 
the amount for which His Majesty is to receive credit by reason of providing 
ami conveying said lands to the defendant, the Halifax Electric Tramway Co., 
Ltd., is to be finally settled and determined herein, subject to the rights of 
apical by either party. Proceedings to be amended accordingly. (2) Not hing 
herein contained shall prejudice any claim which the defendant, the Halifax 
Electric Tramway Co., Ltd., may have for compensation for the value and 
cost of demolition of the two car barns on the east side- of Water St., pro|x*rty 
of defendant, to enable the said defendant to use land offered by government 
for its gas plant, which claim for compensation, if any, is also to be adjudged 
in this action.
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8ul>s. “B” of par. 3 of the agreement need not be considered, 
as it refers to the defence, as previously indicated, withdrawn 
from my consideration. I think the agreement in question shews 
an extremely litieral offer on the part of the Crown. It is practical­
ly recouping the defendants the full value of the plant, and also 
compensating them; and ]>aying them other sums, such, for 
instance, as compensation for increased cost of operation of the 
new tracks, the cost of increased track and overhead construction, 
etc.

The effect of this agreement is that all matters in controversy 
between the parties have lieen agreed upon, with the exception 
of clause 3 of the agreement, namely, the value of all the lands and 
lands covered with water of the defendants exclusively of buildings 
and fixtures.

And secondly, what is covered by cl. 4 of the agreement, that 
is the value to the defendants of the lands procured by the Crown 
and agreed to be conveyed to the defendants, to which I have 
referred.

It will lie noticed that there is a difference in regard to the 
basis for ascertaining the value of the lands which have been 
expropriated, and the basis upon which the lands procured by the 
Crown and conveyed to the defendants. In the former case the 
value of the lands expropriated is to lie ascertained, and it has 
been pressed with force by counsel for the defendant that that 
value is the value to the defendants to be ascertained according 
to the principles settled by such cases as Corrie v. MaeDermott, 
[1914] A.C. 10.56; Cedars Iiapids v. Lacoste, 16 D.L.R. 168, [1914] 
A.C. 800; Pa*tond Finance v. The Minister, [1914] A.C. 1083; 
Lake Erie v. Schooley, 30 D.L.R. 289, 53 Can. S.C.R. 416; and I 
may refer to a very important case not re]iorted in the regular 
reports, but to be found reported in full in Hudson on Com­
pensation (1905), Metropolitan A District Bailway Co. v. Burrow.

Ijater on when 1 discuss the value of the lands expropriated 
I will deal with this contention of the defendants.

In ascertaining the value of the lands agreed to lie conveyed 
to the defendants by the Crown the value to be ascertained is not 
the value to the grantors, but it is the value to the company. 
For instance1, a portion of these lands was at the time the Crown 
procured them covered with buildings. These buildings were
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of no value to the defendants. They necessarily had to be torn 
down, and the only offset the Crown is entitled to would l>e an 
offset for the value to these defendants for the purposes of their 
new works. I will have to give my views biter on when dealing 
with the value of these lands.

The Crown, it will be noticed by the agreement which 1 have 
cited in full, has at various times advanced sums of money to the 
defendants, amounting in all to the sum of 8200,000.

The defendant taking advantage of the large sums of money 
agreed to Ik? paid by the Crown, set to work to rebuild their plant, 
and with a much larger and mon- efficient plant u]xm the now 
site, the Crown in the meantime allowing them to remain in 
occupation of their old premises so as not to have their business 
interfered with.

In the rejiort of the president and directors of the Halifax 
Electric Tramway Co., Limited, for the year ending December 
31, 1915, the directors rcjiort as follows:—

Considerable sums have been expended during the year on capital account 
in order that the company would be in a position to meet the growing demand 
upon its services. The principal items of expenditure under this heading are 
new cars, and electrical equipments for the same, extensions of electric lighting 
system, gas mains, and additions to repair shop building. Work lias been 
started on the construction of the new gas plant to replace the old plant which 
has been expropriated by the Dominion government. Vjmn the com/dclLm 
of this work the company will hare the moat modern and economical /dont 
obtainable.

An analysis of the schedules shewing the increased earnings 
from years 1904 to 1915, shews a steady increase in the volume of 
their business. The report for the year 1910 n ight also lx- referred 
to as shewing an increase in the business for the- year 1910 over t hat 
of 1915, and no disruption of their business caused by the movement 
to the new premises.

The first question that 1 am called upon to determine is the 
market value of the lands expropriated by the- Crown. 1 will 
deal subsequently with the claim put forward on behalf of the 
defendants’ counsel for the added value, naively, the special value 
to the defendants over and above the market value by reason of the 
lands expropriated having a greater value to the defendants than 
the lands upon which they have been reinstated.

The only evidence called on behalf of the defendants was tin- 
evidence of Henry Roper. He is called not as an expert in land
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values. At the opening of his evidence, Mr. Lovett states as 
follows:—

I am examining llo|K*r, my Lord, as to the estimates on the buildings. 
Perhaps his qualifications will be; admitted?” Counsel for the Crown stated 
“Certainly.”

If it were necessary to qualify Roper as an expert on land 
values, no evidence of his qualification as such has been given.

During the progress of his evidence, having testified to the 
value of the buildings, he is asked as follows:—

Q. Assuming that those building were on that property (referring to the 
property expropriated) with no machinery in them, and with no business 
carried on there, with no equipment in them, what would you say would be the 
fair market value in 1913 of that projierty? A. As a water site property? 
Q. Yes. A. Including the wharf? Q. The whole of the land, land covered 
with water, wharves, and buildings empty? A. Including the wharves? 
Q. Yes. A. 75 cents a foot. Q. Including the buildings as well, without any 
equipment in them? A. I would say the land was worth about 75 cents per 
foot, and those buildings $60,000.

I called Mr. Lovett’s attention in the following way:—
His Lordship:—Supposing before it comes to a conclusion that the market 

value is the only thing that is o|ien in regard to your lands, I don't think you 
gave any evidence in regard to that.

Mr. Lot'elt:—Our evidence is in, as far as we intend to give any evidence 
in that respect .

Dealing with the market value of the lands expropriated apart 
from the special claim put forward on the part of the defendants, 
1 am of opinion that the values placed upon it by (’lark and hit- 
associates is the full value, and also a very liberal value.

Mr. (’lark places a value on a jxirtion of the lands of 50 cents 
per sq. ft. for the land, and 30 cents per sq. ft. for that portion 
covered with water.

Mr. Lovett apparently was himself impressed with the liberality 
of his valuation, as when I mentioned it, the following will be 
found reported in the evidence: (His Lordship is referring to 
(’lark.)

Hih Lordship:—His whole evidence is given as to the value of the land. 
The 50 and the 30 are for the land without the buildings.

Mr. IjovtU:—A good market price, my Lord.
His Lordship:—That is what the Crown offered?
Mr. Lovett:—Yes, my Lord.

The property referred to in the evidence is immediately 
adjoining the property that was in question before the court 
in the case of The King v. IYihon, 22 D.L.R. 585, 15 Can. Ex. 283.
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These values were allowed in that particular vast*, and on appeal 
to the Supreme Court of Canada this case was affirmed.

I think Clark and his associates have, as 1 have stated, made a 
liberal offer. The perusal of his evidence would indicate that he 
and his associates valued the land as if there was a business being 
carried on upon it. As to the value of the other lands expropriated, 
I accept (’lark’s valuation, and will deal later with any special 
claim.

If the sum allowed by Clark and his associates, namely, $73,271, 
as shewn by the attached memorandum, is allowed. I think that 
would compensate the defendants amply for the value of the 
lands expropriated based upon market value.

The next question arises as to the value to the defendants of 
the lands agreed to be conveyed to the defendants. The agreement 
in question reads:—
that the value to the defendants . . . shall be determined and disposed 
of in this action, and that the amount for which His Majesty is to receive 
credit by reason of providing and conveying said lands to the defendants is 
to be finally settled and determined herein, etc.

I will deal first with the lands on the west side of Water St. 
These* lands embrace an area of 39,180 sq. ft., and upon them were 
erected buildings, (’lark, in his evidence, states that he paid for 
these lands the sum of $05.750 for the whole block. He stated, 
however, that the government were held up and that the fair 
market value for these particular lands would be $45.000. That 
includes all the property on the west side of Water St. He is 
asked by Mr. Rogers, counsel for the Crown:

Q. Making due allowance for the value of the buildings, in accordance 
with your opinion and judgment, what would the value of the land be? A. 
I valued the buildings at about $25,000.

Q. What would the square foot value of t he land be wit hout the buildings? 
A. About 50 cents, roughly speaking.

His Lordship:—About $20,000? A. About $20,000 for 30,180 feet of

Mr. Rogers:—On the basis of $45,000? ^ On the basis of $45,(KM).

This land was being acquired by the defendants for the pur­
pose of reinstatement ; and as I have pointed out they are to be 
charged with the value of the land to them. It is manifest that 
the buildings were of no use and would have to be demolished.

I think, therefore, that under the tenus of the agreement set 
out, which is a reinstatement agreement, the Crown should at the
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outside receive credit for the value of the land at the sum of $20,000, 
less, however, certain deductions that will have to lx? made on 
account of placing the land in shape for the purjxises of the de­
fendants' business. There is not much contest in regard to these1 
items :—

Net rout of demolishing old buildings, excavating to street level and 
filling in cellars. 18,208.03; The retaining wall on Morris St., which would ap()car 
to be essent ial, 1037.58; Cost of complet ion, cutt ing off slope and grading |»ortion 
of street level, $2,500; Demolishing remaining building, $75; Estimated cost of 
retaining wall on west boundary corner-lot ami protecting adjoining building, 
•2,206=$13,686.61.

I do not think the estimated cost of retaining wall along the 
west txmndary of the property should lx* allowed. This wall is 
not built and most likely never will lie built.

The alxive items amount to $13,080.01. I think on the evi­
dence it is shewn that this expenditure is required in order to place 
the defendants in the same ixisition in regard to the lands as they 
were lxffore the expropriation.

It would leave to the Crown an offset in respect to this property 
of only the sum of $0,313.39, a very small amount compared to the 
$05,000 paid for this particular piece of land.

The area of the land agreed to lx? conveyed by the Crown and 
forming part of the old lumber yard is as stated, 37,900 sq. ft.— 
land 20,1(H) sq. ft. and land covered by water 17,800 sq. ft. This 
land is valued by Clark at the sum of $15,390, viz., 50 cents a 
sq. ft. for land and 30 cents per sq. ft. for land covered by water. 
From this amount there should be deducted:—1. Cost of removal 
of cable huts, $100; (2) Expense caused by retention of cables 
and cable huts while work was going on, $500; Exjxmsc caused by 
removal of store-house and contents after original location was 
fixed by government engineer, $200; (3) Excavation grading to 
level of street and filling in lower portion to water front level, 
$2,302.48; (4) Construction of concrete retaining wall across 
centre of car barn and on property lietween car barn and gas 
works to separate high andlow’ levels, $3,328; (5) Piling work for car 
barn, $2,037.75; (0) Constructing coffer-dam, $1,100; Excavating 
to rock foundation and building reinforced concrete foundation 
wall, $2,004; (7) Concrete piers built for car barn column supports, 
$1,000; (8) Cost of excess amount of concrete used in car barn 
wall foundation due to physical defects of site, details drawing 
134C, $1.530 = $14,348.23
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Rogers, counsel for the Crown, stated that with reference to the 
items in ex. 16, on p. 7 of the evidence. ered 1 to 8, aggre­
gating $14,348.23, as to expenditures with reference to the lumlx'r 
yard property, the Crown is satisfied that the estimates made in 
respect thereof are not excessive.

This would leave an offset of $14,348.23 which, deducted from 
the value of the lands, would leave the sum of $1,041.77. De­
ducting these two items of $0,313.39 and $1,041.77, in all $7,37)0.10, 
from the value of the lands expropriated, $73,271, there would lie 
due the defendants the sum of $05,910.84 for the lands.

1 come now to deal with the claims put forward hv counsel 
for the defendants. Apparently they are not satisfied with the 
liberal treatment accorded to them by the representatives of the 
Crown—having got so much they desire to get more. They 
allege that the lands expropriated are better adapted for the 
erection of their new plant and that a saving of over $100,000 
would he gained had they erected their plant on their property 
expropriated instead of on the new site*.

A further ground is put forward on the part of the defendants 
that the cost of operation of the business of the company on the 
new site as compared with what the cost would lx* had the new 
plant been erected on the old premises would amount to $7,900 
a year, and they ask that this amount should be capitalized and a 
further sum in the neighbourhood of $100,000 be added to their 
claim. This method of arriving at the sums is rously in 
line with the method condemned in the case of the Pastoral Finance 
v. The Minister, [ 1914] AX’. 1083; and the Lake Frie <fr Northern 
li. Vo. v. Schooley, 53 Can. SX’.R. 410. 30 D.L.R. 289.

Roth of these claims, namely, the claim for the alleged addition­
al value of the old site as compared with the new site, in regard to 
the increased cost of the erections and also the increased cost of 
operation, is to my mind of a very imaginative character.

Mr. Malison is the managing director of the tram company 
and gives evidence. It would appear that the business was 
stopped on the old site in April, 1917. His evidence in chief 
shews what took place between himself and Gutelius. The 
defendants were to get from the Crown, lands sufficiently wide to 
serve the purposes of the company.

Portions of his evidence explain the situation and capacity of
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the plant, etc., on the new premises as compared with the old 
premises. It must also lie borne in mind that the Crown has paid 
the full value of the old plant, which has lieen in steady use a long 
number of years and that by the assistance of the Crown they have 
what is an up-to-date plant. Necessarily a considerable sum of 
money would have to tie advanced by the company for the pur­
pose1 of obtaining a much better result from the new plant on the 
present site than of a plant similar to that situate on the old pro­
perty.

A considerable amount of evidence was given in regard to the 
probable future of Halifax. One prominent witness seemed to 
figure on a growth to a population of 150,000. It has been a city 
for a great number of years with the present population of under 
50,(XM), and I think it would strain the credulity of a judge to 
figure on any basis of this character. If such an event did occur, 
there is no trouble in building another gas holder, the site for which 
was marked out on the plan of the property west of Water St., 
and there will be no difficulty in doubling the capacity of each of 
these gas holders—and there will tie ample for the supply for a 
community even far in excess of what these imaginative gentlemen 
look forward to. So with regard to car tiarns. There is ample 
room for any addition,—and if the population of Halifax ever did 
increase to a very large extent, it will be proper practice, as ad­
mitted by Malison on his re-examination, towards the end of the 
evidence, to place car barns in different portions of the city, a 
practice in vogue in all other cities.

In the case of Carrie v. MacDervwtt, [1914] A.C. 1056, which I 
have referred to, the defendants desired to construe the words 
“the value of the land to them” as if they read the unrestricted 
value—and their Lordships held that was the incorrect way of 
viewing the case, and that they were only entitled to the value of 
their interest in the lands, and there is language in that case 
which would indicate that an agreement should be construed 
by reference to the law governing ordinary cases of expropriation. 
I think the case before me is of an entirely different character. 
It seems to me to allow any such claim as put forward on the part 
of the defendants would be doing violence to the whole intention 
of the parties. I think they have entered into an agreement which 
provided for a complete reinstatement of the defendants, and
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having regard to all the circumstances of the case this is the view 
that I entertain.

There will he judgment for the defendants for the sum of 
$401,668.09, from which will be deducted the sums referred to in 
the agreement advanced by the Crown. The defendants have 
had occupation of their former premises, and have been carrying 
on, as I have stated, their business as usual until April of 1917. 
They should lie allowed interest on the balance of 8151,668.09 
from that time until judgment. The defendants are entitled to 
their costs of the action. Judgment accordingly.

COX v. COX.

Alberta Supreme Court, Ilyndman, «/., May 7, 1918.

Domicil (§ 1—1)—Conflict of laws—Foreign divorce—Fraud—No bona
FIDE DOMICIL—RECOGNITION IN CANADA.

An absolute decree of divorce grant ml by a foreign court, confessedly 
obtained on an untrue statement of facts, ami for a cause not recognised 
by Canadian law, to one who had at the time no bona tide domicile in the 
foreign state, is not effectual in Canada.

Action for a declaratory judgment that the marriage contract 
entered into betweeri plaintiff and defendant was null and void. 
Judgment for plaintiff.

//. 11’. Maclean, for plaintiff; R. C. Rums, for defendant. 
Hyndman, J.:—The material facts of the case are, that the 

parties hereto went through a form of ceremony of marriage on 
June 9, 1915, before the Rev. J. F. Hunter, a clergyman at Blair- 
inore, Alberta, the defendant giving her name at the time of such 
ceremony as Frances Ethel Bell.

The defendant was born in England and is 39 years of age. In 
the year 1897 she was lawfully married to one Herbert Edwin Bell, 
in London, England, England being the home of both parties.

In 1903, Bell and the defendant, as man and wife, immigrated 
to the Province of Saskatchewan and lived together there until 
the year 1906. In the month of March of that year a disagreement 
arose between them and Bell left his wife, went to England, and 
later on to Minneapolis, in the State of Minnesota, U.S.A., and 
afterwards returned to Canada, and for a time, at least, resided 
in the City of Calgary, and has never since cohabited with the 
defendant, and since the year 1906, when Bell left the defendant,
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she has not resided at any time in the State of Minnesota or any 
other part of the United States, but has resided only in various 
parts of Alberta and Saskatchewan. There is no evidence of the 
exact length of time which Bell sjx»nt in England, Minnesota or 
Canada since their separation, and it is impossible on the evidence 
to say whether or not the State of Minnesota was for any length of 
time his bond fide domicile. The only evidence that Bell estais 
lished his domicile in Minnesota, in addition to the allegations in 
the divorce proceedings themselves, was a letter from him, dated 
at Minneapolis, to his infant daughter, but 1 do not regard this 
letter as at all sufficiently establishing a change of domicile from 
Canada or England to Minneapolis.

On December 19,1908, said Bell caused to be issued a complaint 
out of the District Court, 4th Judicial District, County of Henne­
pin, State of Minnesota, against the defendant praying for a 
divorce and alleging amongst other things:—1. That plaintiff and 
defendant intermarried at London, England, October 6, 1897, 
which said marriage has not been dissolved. 2. That plaintiff 
now does and for more than 1 year last past has resided in the 
County of Hennepin and the State of Minnesota. 3. That the 
plaintiff is 31 years of age and the defendant is 31 years of age. 
4. That there is one child living, Myrtle Ethel, aged 9, the issue 
of said marriage. 5. That ever since said marriage plaintiff had 
demeaned himself toward said defendant as a true and faithful 
husband. 6. That the defendant disregarding her duties as a wife, 
on or about Decemlier 7, 1906, wilfully and without just cause 
deserted plaintiff and for more than 1 year past, has been wil­
fully absent from him without a reasonable or just cause.

Wherefore plaintiff prays that he may lie divorced from said 
defendant and that he have such other and further relief as to the 
court shall seem just and equitable.

On June 8, 1909, the defendant filed an answer to the said 
complaint as follows :—

Answer.
Now coir.es the defendant and for her answer to the complaint 

herein:—Denies each and every allegation, matter and thing in the 
said complaint contained except as it is hereinafter admitted or 
qualified. Admits that the plaintiff and defendant intermarried 
at London, England, on October 6, 1897, and that said marriage
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has not been dissolved. Admits that the plaintiff and defendant 
are each 31 years of age. Admits that there is one child living, 
Myrtle Ethel, aged nine (9) years, the issue of said marriage.

Wherefore, defendant prays that the complaint of the plaintiff 
herein Ik* dismissed.

A trial took place at Minneapolis on April 5, 1909, of which the 
defendant was duly notifies!, hut did not appear in person nor by 
attorney, and judgment was rendered granting an absolute decree 
of divorce, the principal ground being “that the defendant did. on 
or before the 7th day of December, 1900, and without fault on the 
part of the plaintiff, wilfully desert plaintiff, and that during all 
of the time since said December 7th, 1900, defendant has been 
wilfully absent from plaintiff without reasonable or just cause.”

“As Conclusions of Law.”
The court finds that the plaintiff is entitled to an absolute divorce from 

the defendant, that the bonds of matrimony heretofore existing between the 
plaintiff, Herbert Edwin Bell, and the defendant, Frances Ethel Bell, be, and 
the same are, hereby dissolved; and that said parties are hereby absolutely 
divorced from each other.

Let judgment be entered accordingly.
Subsequently thereto, as alxm* stated, on June 9, 1915, the 

plaintiff and defendant went through a form of marriage Indore 
the said Rev. J. F. Hunter. They had known each other for 
about 2 months previously. The plaintiff was aware that the 
defendant had lx*en married and was divorced in the United 
States and, at the time, I am satisfied thought such divorce was 
legal.

Almost immediately after the ceremony doubts arose in the 
minds of the parties as to the validity of the divorce and, about 
1 week afterwards, the defendant left the plaintiff and they have 
never since lived together. It has been proved to my satisfaction 
that, at the time of the second alleged marriage, defendant’s 
husband, Bell, was living. There are then two questions for deter­
mination, namely:—(1) Whether when the1 second marriage was 
entered into, the plaintiff and defendant had the capacity to con­
tract marriage, that is, was the divorce relied on valid and such as 
to enable the defendant to contract a valid marriage which in the 
absence of such divorce she could not have done, and (2) Has the 
court the jurisdiction to make a declaratory judgment to the 
effect that the marriage between the parties hereto was null and 
void.
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It is clear that, under the circumstances, Bell could obtain a
S. C. divorce in Canada only by Act of Parliament, and then only in case
Cox he successfully established adultery on the part of his wife. There

would lx* no possibility of Bell obtaining a divorce on the ground 
of desertion only in Canada, either in parliament or in any of the 
provinces with courts having jurisdiction in divorce.

The courts in England have surrendered the theory once held that no 
English marriage could be dissolved by a foreign divorce. (See Lollcy’s case 
and McCarthy v. Dc Caix, in note to Warrnidcr v. Warrender (1835), 2 Cl. & 
F. 488, at 507, 508) and it is now admitted that, where the parties to such a 
marriage are bond fide domiciled in a foreign country, the tribunals of that 
country have jurisdiction to pronounce divorce which will lx* held valid. 
But they are not bound by any principle of international law to recognize as 
effectual the decree of a foreign court divorcing spouses who at its date had 
their domicile in England. (The King v. Woods, 7 Can. Cr. Cas. 226, at
228, 229.)

In Wüson v. Wilton (1872), L.R. 2 P. & D. 435, 442, Lord
Penzance said:—

It is both just and reasonable, therefore, that the differences of married 
people should be adjusted in accordance with the laws of the community to 
which they belong, and dealt with by the tribunals which alone can administer 
those laws. An honest adherence to this principle, moreover, will preclude 
the scandal which arises when a man and a woman arc held to be man and 
wife in one country and strangers in another.

And this view was concurred in by the Judicial Committee of the
Privy Council in LeMesurier v. LcMesurier, [1895] A.C. 517.

The principal cause assigned by Bell in his suit for divorce was 
desertion by his wife. It appears to me to have been the very 
reverse. The evidence establishes that Bell left (deserted) his 
wife and certainly it cannot In* gathered that she deserted him.

The facts in this respect are very similar to Magurn v. Magurn, 
11 A.R. (Ont.) 178. Hagarty, C.J.O., at 180, says:—

The cause assigned was desertion by the wife. No such desertion as a 
court could recognize had taken place. The whole proceeding was a con­
trivance of defendant to im|H>se upon the court, a method to obtain a colour­
able release from a distasteful union. . . .

We have thus a decree for divorce confessedly obtained on an untrue 
statement of facts, and for a cause not recognized by our law, urged as a bar 
to enforcing the claim of a wife against her husband.

In the case at bar, I am of the opinion that the husband Bell 
had no bond fide domicile in the State of Minnesota, but that his 
short residence there was merely for the purpose of enabling him 
to take the action he did, in order to obtain a decree of divorce in 
the courts of that State.

$
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Such l>eing the ease, it seems to me clear that the judgment 
so obtained granting him an absolute decree of divorce cannot lie 
regarded as effectual in this province.

The question, then, remaining for decision is whether or not 
this court has jurisdiction to pronounce a declaratory judgment 
to the effect that the alleged marriage in AlU-rta is null and void. 
There is no question of course but that our provincial court has no 
jurisdiction to grant a divorce or to dissolve a marriage on any 
ground, that !>eing (up to the present at any rate) regarded as ex- 
clusively within the jurisdiction of the Parliament of Canada, but it 
seems to me that this is not a case which should Im- considered as 
strictly falling under the head of marriage and divorce. This court, 
over and over again, indirectly at least, declares whet her or not mar­
riage ceremonies are effectual, for instance in a prosecution for 
bigamy. Under circumstances such as here, the court will find 
whether or not a person accused of bigamy is or is not guilty. 
That surely must depenil on whether a certain form or ceremony 
of marriage was valid or null and void. Also, in an action where1 
two alleged widows claim the property of a deceased person. In 
such a case it is necessary for the court to decide which is the 
rightful claimant, consequently, involving consideration and deter­
mination as to which marriage ceremony was valid. Further­
more, our Rules of Court an action of this kind as
Ix-ing within the jurisdiction of the court otherwise there is no 
necessity for r. 159, which is as follows:

Not wit list anding anything contained in the next preceding two rules, no 
order for final judgment of nullity of marriage shall lx* made whether or not 
there is default in defence, until the judge is satisfied of the truth and suf­
ficiency of the facts on which the claim for such judgment is founded.

Why should not the court do directly, what it may do indirectly?
The act of declaring a certain form or ceremony of marriage 

null and void to my mind is an entirely different thing from a 
judgment dissolving a marriage. An application to dissolve a 
marriage is necessarily made on the assumption that a valid 
marriage had taken place, which is quite different from the case 
here.

This same point was raised in the case of Hardie v. Hardie, 
7 Terr. L.R. 13, the facts being practically similar. Wetmore, .1., 
says:—

This is an action brought by the plaintiff against the defendant for a 
judgment declaring the marriage between him and her to be null and void on
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the ground that the defendant had before such marriage been married to 
another person and that such person was alive at the time of such marriage 
to the plaintiff.

It is not stated in the judgment whether or not an alleged 
divorce was obtained as in this case, hut if I come to the con­
clusion that the divorce in question was invalid it seems to me 
that the two cases ought to l>e considered as on the same basis. 
At p. 14, Wetmore, J.. goes on to say:—

There is no doubt that if the facts set out by the plaintiff in his statement 
of claim are true the marriage was not merely voidable but it was null and 
void from the beginning, and that being so, I am of the opinion that this 
court has as much authority to declare such marriage null and void as it 
would have to declare one null and void by reason of fraud or by reason of 
such other absence of some essential preliminary. This judgment is not at 
all at variance with the one 1 gave in Harris v. Harris, 3 Terr. L.R. 28V, on 
January 25, 1895. That judgment went on an entirely different ground. 
And I do not decide that this court has jurisdiction to dissolve a valid marriage 
or declare a voidable marriage void or to decree a judicial separation. I 
merely decide that it has power to make a judgment declaring a marriage void 
which was void ab initio.

In my opinion, there was no valid deeree of divorce of the said 
defendant Herl>ert Edwin Bell and their marriage contract in 
London, England, is still undissolved. If such be the case, then it 
follows as a matter of course that no other valid or binding marriage 
can be entered into by either Bell or his wife such as can Im> recog­
nized in this country, and any form of ceremony of marriage the 
parties might go through with would result not in a voidable 
marriage, but one absolutely void ab initio.

In my opinion, this is a very different situation from one, for 
instance, where the parties, though competent to marry, fail to 
comply with some requirement imposed by provincial legislation, 
such as age or consent of parent, or where there wras fraud or 
duress practised. There, perhaps, a voidable marriage is con­
tracted and would stand until dissolved ami it is quite distinguish­
able from a case such as this where one of the parties is already 
married and therefore leaves nothing to lie dissolved. Divorce 
assumes the previous existence of a marriage status. In A. v. B. 
(1868), L.R. 1 P. & D., 559, at 561, Sir J. P. Wilde says:—“The 
distinction between ‘void’ and ‘ voidable’ is not a mere refinement, 
but expresses a real difference in substance.” In the case of 
Hardie v. Hardie (supra), Wetmore. J., continues:—

As to the second point of law raised (that the plaintiff alleged the marriage 
to be an illegal marriage and one prohibited and a nullity by statute and there-
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fore no action lies whatever). . . . The contention is that because the
plaintiffs statement of claim alleges facts which if true rendered the marriage 
void he cannot bring this action.

The answer to it is to be fourni in the statement of defence wherein the 
defendant denies a most material statement of fact in the claim, and alleges 
that the person alleged to be her first husband was not alive when t lie marriage 
was contracted between her and the plaintiff. If effect were given to such a 
contention a person could never get authoritative relief from a bigamous 
marriage, and if he desired to contract another marriage would have to do so 
at the |M)ssible risk of being prosecuted for bigamy.

It seems to me that the reasoning of Wetmore, J., in the ease 
referred to is sound, and I think should lx* followed in this ca*e.

Theie will, therefore, lie judgment for the plaintiff as prayed 
for. viz., that the marriage contract lietwecn the plaintiff and the 
defendant on June 9, 1915, lie declared to lie null and void.

I think it is a proper ease in which there should he no costs.
Judgment accordingtg.
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CITY OF CALGARY v. CANADIAN WESTERN NATURAL GAS Co. ( AN

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Darics, 1 _
Idinyton, Duff and Anglin, JJ. November 28, 1917.

Municipal corporations (6 II F—174)—Gas franchises—Exclusive 
grant—Territorial limit.

Agreements for supplying gas “throughout" a city, and regulating 
the prices chargeable to the “inhabitants of the city." arc not limited 
to the city as it was when the agreements were entered into, hut are 
applicable to all extensions of the city subsequently made; a reference 
in the agreement to the exclusive rights and privileges granted and a 
provision that “the city shall not grant similar privileges to any person, 
firm or corporation” arc not exclusive as against the city itself.

Appeal from the judgment of the Appellate Division of the Statement. 
Supreme Court of Alberta, 33 D.L.R. 385. 10 A.L.R. 180, reversing 
in part the judgment of Ives, J., at the trial, 25 D.L.R. 807.

The respondent is the assignee of a certain agreement dated 
August 14, 1905, between the appellant and one Dingman, 
entered into by authority of a city by-law duly submitted to a 
vote of the ratepayers, and passed by the council. At that date, 
the area comprised within the municipal boundaries of the city 
appellant was approximately 1.8(H) acres. These boundaries were 
extended from time to time by Acts of the Legislature, and, at 
the date of the institution of the present action, the city area had 
been increased to approximately 25,000 acres. One clause of the 
agreement contained the following words:—

14—40 D.L.R.
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that the exelusive right and privileges hereby granted to the said company 
shall continue subject to the terms and conditions herein expressed . . .
and the said city shall not . . . grant to any person, firm or corporation 
the right to const met or lay mains or pipes or connections on, in or through 
the sheets of the said city for the supply of natural gas . . .

Thu contention of the company respondent was that the 
franchise, rights and privileges conferred under the agreement 
extended to the new territory added since the date of the agree­
ment, and that the said franchise, rights and principles were 
exclusive as against the city.

The trial judge found against the company respondent on both 
grounds, and maintained the action of the city appellant. But 
on appeal to the Appellate Division of the Supreme Court of 
Alberta, the appeal was allowed in part, the court reversing the 
judgment of the trial court on the first ground, and maintaining it 
on the second ground. Both parties appealed to the Supreme 
Court of Canada.

Lafleur, K.C., and C. J. Ford, for appellant; Sinclair, for 
respondent, Canadian Western Natural Gas Co.; Anglin, K.C.. 
for respondent, The British Empire Trust Co.

Fitzpatrick, C.J.:—As to the first question on which a dec­
laration is sought, viz. : whether or not the respondents’ fran­
chise, rights and privileges are limited to and do not extend Im>- 
yond the area of the city as shewn on the plans filed in the Land 
Titles Office on August 14, 11)05, the judge, who tried the action, 
gave judgment for the appellant, because he thought the question 
precluded by the authority of the decision of the Privy Council 
in City of Toronto v. Toronto Railway Co., (1907] A.C. 315. That 
decision was upon the particular contract which the court was 
asked to construe, and I do not think it attempted to lay down 
any principle which could govern in the present case.

The agreement under consideration in that case, provided for 
a right to the city to require the company to lay street railway 
tracks on streets to be designated by the city. It was a question 
not of a right granted to the company, but an obligation imposed 
upon it. That this feature of the nature of the subject matter of 
the contract in dispute was what mainly motived the judgment 
of the Privy Council is clear. Beyond saying that their Lord- 
ships agreed with the reasons for judgment of the majority of the 
judges of the Supreme Court of Canada it was only added that
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the injustice involved in the contrary view, which would enable the corporation 
to compel the railway company to extend their lines at an indefinite expense, 
and for indefinite distances where the maximum fare chargeable for any dis­
tance is five cents seems to their Lirdships insii|ieral)le.

I have gone through, and very carefully considered all the 
cases between the corporation and the company which are referred 
to in the judgment of Harvey, C.J., hut I am unable to appreciate 
the difficulty he finds in reconciling them. In my opinion nothing 
is gained by any attempted comparison between them.

I do not underrate the weight of Stuart J’s. argument when he
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says:—
Even without precedent or authority I should have come to the conclusion 

that Dingman did not by virtue of his original contract enter into any obliga­
tion to supply gas outside of the oiiginal limits of the city ami that therefore 
as a necessary corollary they acquired no right to do so by virtue of the mere 
original contract itself.

I cannot, however, agree that this is a necessary corollary. 
It may l>e a question in view of the provision of clause 18 how 
far the obligation extends but nothing is to be gained by a eon- 
sideration of that here.

I think the grant in this case is of a right within the limits 
of the city as now determined.

As regards the second question, whether or not the franchise, 
rights and privileges granted to the defendant are exclusive as 
against the plaintiff, I was at first disposed to agree* with the view 
taken by the majority of the judges in the Division,
that they were not exclusive. But whilst I fully appreciate the 
force of the contention that the city has in terms only debarred 
itself from granting similar rights to any other person, firm or 
corporation than the defendant, I think we must again look to the 
whole of the contract for the purpose of ascertaining tin* extent 
of the rights thereby granted. It seems to me that, considering 
the circumstances in which the contract was entered into, and the 
whole tenor of the clauses referring to the exclusive rights, in­
tended to be granted to the company, it is impossible to suppose 
that either party contemplated the reservation to the city of a 
right of entering into competition with the company whilst under­
taking to grant to it an exclusive privilege as against all others. 
The competition by the city might well he more powerful and 
injurious to the rights of the company than that of any private 
commercial lxxly. On this point, therefore, I agree with the 
conclusion of Beck, J., in the Appellate Division.

6227
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Thu appeal should be dismissed and the cross-appeal should be 
allowed to the extent that it asks that the judgment appealed from 
should Ik* varied in so far as it affirms the judgment of Ives, J., 
that the provisions of the statute of the Province of Allierta, 
being e. 64 of 1911-12, and the by-laws and agreements therein 
referred to, do not exclude the plaintiff from itself exercising within 
the area included in the City of Calgary on the said August 14, 
1905, rights, powers and privileges similar to those by the pro­
visions of the said statute, by-laws and agreements vested in the 
said defendants, by reversing the said judgment, and the judg­
ment of Ives, J., to the extent aforesaid.

Davies, J. (dissenting) :—The defendant respondent company 
is the assignee of an agreement made between the City of Calgary 
and one Dingman, under the authority of a by-law duly passcl and 
approved by the ratepayers, dated August 14, 1905. This action 
was brought by the city to obtain declarations: First, that the 
rights and privileges granted by the city under this Dingman 
agreement did not extend to the several extensions of the city 
boundaries which were made after the agreement was entered 
into, but was confined to the area of the city within the municipal 
boundaries at the date the agreement was entered into, and, 
secondly, that such rights and privileges were not exclusive as 
against the city itself but only as against grantees of the city.

The trial judge decided both points in favour of the city.
From his judgment an appeal was taken to the Supreme Court 

of Alberta, which reversed the decision of the trial judge on the 
first question, and held that the franchise (so called), granted to 
Dingman by the agreement of 1905, was not limited to the area 
of the City of Calgary as it existed at the date of the agreement, 
but extended to and covered the various extensions of the city’s 
boundaries which were subsequently made. The appeal court 
confirmed the trial judge's finding as to the exclusive character of 
the franchise, and as to this there is a cross-appeal.

Two of the judges of the Appellate Division, Stuart and Scott, 
JJ., based their judgment that the Dingman franchise must be 
held to extend to the extensions of the city’s area solely upon the 
construction placed by them upon an agreement made in January, 
1911, between the city and the Calgary Natural Gas Co., Ding- 
man’s assignee, permitting the gas company to charge a higher
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price for the gas they supplied than that fixed by the Dingman 
agreement.

These judges were of the opinion that certain words and phrases 
of that agreement refer to the city in a “territorial sense” and 
must l>e held to be so used with refeience to the then existing 
conditions, at a time when the various extensions of the city's 
area had been made. Stuart, ,1., says:—

Vpon this narrow ground, us 1 have said with some hesitation on account 
of the extreme nairowness of it, I think the first question should be answered 
in favour of the defendant (33 D.L.R., at 408).

I mention this ltecause I am quite in accord with the general 
reasoning of Stuart, J., as to the construction of the Dingman 
agreement when entered into in 1905. and the effect of the subse­
quent conduct and action of the officials of the city upon that 
agreement.

I am of opinion that the Dingman agreement of 1905, when 
entered into by the parties, had reference solely to the territorial 
area of the city as it then existed and that it was not then contem­
plated by either party to it that it should extend to and cover any 
extensions of that territorial area which might subsequently be 
made. I do not think the language of the agreement was am­
biguous. The City of Calgary at the time that agreement was 
made had clearly defined territorial limits which must l>e held to 
have been known to all parties to the agreement.

1 am also of the opinion that the subsequent action and con­
duct of the city officials cannot Ik- held to have enlarged or ex­
tended the scope of such an agreement granting a franchise over 
the streets of the city, or bind the corporation on any ground of 
estoppel or acquiescence to such enlargement or extension.

I was a party to the* judgment of this court in the appeal of 
Toronto Railway Co. v. City of Toronto, 37 Can. S.C.R. 430, in 
which appeal we decided that the right to determine, decide upon 
and direct the establishment of new lines of tracks and tramway 
service in the manner therein prescrib'd applied only within the 
territorial limit of the city as constituted at the date of the con­
tract.

In that case there had been an agreement of salt; and purchase 
between the Toronto City Corporation and the Toronto Railway 
Co., confirmed by an Act of the Ontario Legislature, under which
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the* railway company acquired not merely the material of the 
railway undertaking in suit, but also, as was clearly provided, the 
exclusive right “to operate surface street railways in the City of 
Toronto” in the fullest possible way within the period of the agree­
ment. On appeal to the Judicial Committee of the Privy Council, 
that learned Board held that on its true construction territorial 
additions to the city made during the term of the agreement were 
not within its scope.

In delivering the judgment of their Lordships, Lord Collins 
says, [1907] A.C., at p. 320.

The reasons given in the judgments of Sedge wick and Idington, JJ., with 
whom Davies. J., concurred, seem to their Lordshi|w so full and satisfactory 
as to make it unnecessary to sav more than that they adopt and agree with 
them. The injustice involved in the contrary view, which would enable the 
coronation to compel the railway company to extend their lines at an in­
definite expense, and for indefinite distances, where the maximum fare 
chargeable for any distance is 5 cents, seems to their Lordship insuperable. 
Their lordships are of opinion, therefore, that on this point the corporation 
fails.

I confess myself quite unable to discover any difference in 
principle between that case and the present appeal.

It does seem to me that if parties seek for and obtain from a 
city corporation an exclusive franchise, right and privilege for 
many years over the streets of the city, and the granting of which 
franchise depends upon a majority vote of the municipal voters 
being first obtained, such franchise will not be construed as ex­
tending to territorial additions to the city made during the tenu 
of the franchise, even assuming the power of the city to make any 
such agreement with such possible extensions unless there art1 
either express words showing an intention that the franchise 
granted shall be so extended or other language used from which 
such an intention must fairly and reasonably be drawn.

Their Ixmiships in the quotation I have above made from their 
reasons for judgment in the Toronto Corporation v. Toronto 
Railway, supra, approving of file judgment of this court for the 
reasons given by it, point out that the holding of a contrary 
view to the one they gave effect to in that case involved an in 
justice to the railway company.

And so in the case before us, the construction of the Dingman 
franchise agreement contended for by the respondents might have 
resulted in grievous injustice to Dingman and his assignee.
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We must put ourselves in the plaee of the parties at the time the 
agreement was entered into, and construe* the agreement in the 
light of the facts and circumstances then known or ascertained by 
l>oth parties. If the agreement is construed to cover extensions 
of the city then the benefits to and obligations of lx>th parties 
must lx* reciprocally so extended.

It must Ik* remembered that when the Dingman agreement was 
entered into the discovery of n gas in enormous ' s
such as was subsequently discovers! had not l>een made.

The whole franchise to lx* granted is predicted in par. 4 of the 
agreement upon the finding by Dingman within a fixed period 
“of a sufficient and paying supply of natural gas which can In* 
utilized in the said city.”

The “said city” there referred to is no doubt the Calgary of 
that day covering an area of 1 ,K()0 acres with a p about
12,000, as compared with its subsequent extension anil enlarge­
ment to approximately 20,000 acres with a population of some 
SO,(MM) or tM).(MM).

What if Dingman, within the tenu fixed, had * " a sufficient
supply of gas for the city, as it was in area ami population when 
he entered into his agreement, and hail gone on under his franchise 
rights incurring large expenditures to carry out his contract? 
Could he with each rapid extension of the area and population of 
the city have l>eon forced to supply gas to these extended areas, 
or, the quantity discovered not being sufficient, forfeit bis charter 
or pay damages?

It seems hardly conceivable that, in the light of the knowledge 
then possessed, he so intended to hind himself or the city to bind 
itself with respect to further possible extensions of the area and 
population of the city. The obligations of the parties under the 
Dingman contract must be construed as mutual and reciprocal, 
and cannot lx* extended as far as one is concerned and confined 
as regards the other party.

The words in question, “the City of Calgary." were not 
ambiguous at the time the Dingman agreement was entered into. 
On the contrary, they, at that time, had a clear, definite, well 
understood meaning and only one. Subsequently, changes in 
the territorial area by the addition of new territory may have creat­
ed conditions which, if they were to control in the construction of
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the agreement, might make the words ambiguous. But, in my 
judgment, these words must be construed and interpreted as 
they would have been the day after the agreement was entered 
into had any dispute as to their meaning then arisen. Wallis 
v. Pratt, [1911] AX'. 394; North Eastern It. Co. v. Hastings, [19(H)] 
A.C. 200.

If 1 am right in my construction of the agreement when made, 
then the question arises whether any subsequent action of the 
city or its officials operated to create such extension.

The agreement of January. 1911, on the language of which two 
of the judges of the Appellate Division held that the franchise 
agreement had !>een extended to the enlarged territorial area of 
the city, had for its sole object and purpose as recited in its pre­
amble the change in the limitation on the price to In* charged for 
gas supplied from not exceeding 25 cents per 1.1HM) feet for domestic 
purposes to 35 cents and from not exceeding 15 cents for power 
purposes to 20 cents. It was made in response to an application 
on behalf of Dingman for the increased price on the ground of 
increased costs incurred and to be incurred by him in his search 
for gas at further points from the city than any contemplated 
when he entered into the agreement and agreed to the maximum 
prices he could charge for the gas.

I am quite unable to understand how such an agreement as 
this, having one only object, namely, a change in the price charge­
able for the gas supplied provided for in the original agreement of 
1905, could be construed as operating to effect such an important 
and radical change as the extension of the latter agreement to 
areas ami populations it did not originally extend to or con­
template. I not only think it, as called by the judge who de­
pended ui>on it, a “narrow ground," but, with great respect, an 
unsafe and untenable one. No reference whatever is made to the 
area covered by the agreement, or to any extension of that area.

1 have read with great care the several by-laws passed by the 
city after the agreement of August 14,1905, was entered into, and 
which are relied upon together with other official or quasi official 
acts and conduct as operating to create an extension of the terri­
torial area covered by the original scope of that agreement, but 
find myself unable to reach a conclusion that, taken together, 
they had that effect.
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An agreement such as that of August, 1905, granting such a 
franchise as that agreement did on its streets, requiring as it did 
to make it binding on the city the safeguards provided of a by­
law of the city council authorizing it and an approving vote by 
the ratepayers cannot, it seems to ire. be altered and extended 
in such material ways as it is contended this agreement has 
been, except by equally solemn steps.

The ratepayers of the city approved of the by-law ratifying 
the original agreement, but there never was any by-law enacted, 
enlarging or extending the territorial area covered or any vote 
submitted to the ratepayers for that object.

After the agreement of 1905 was completed, there were many 
by-laws passed having reference to that agreement and altering 
and extending its minor terms. By-law 040 extended the time 
within which active drilling operations might commence to 
May 21, 1900. By-law 803 extended the time within which the 
company might demonstrate the character of gas fields contiguous 
to Calgary until August 14, 1910. and continued tin* exclusive 
term of the agreement for 15 years from August, 1905. By-law 
1097 authorized further extended development works for six years 
from August 14, 1910, but confirmed and continued the agreement 
in other respects. By-law 1114, which 1 have already commented 
upon, permitted an increased price for gas to be charged. By-law 
1212 gave the city’s assent to certain assignments of the Dingman 
franchise and agreement.

None of these by-laws, in my opinion, affect the question of the 
territorial area over which the agreement extended, or attempted 
to enlarge or extend that area, and the question whether the or­
iginal agreement extended to new territory added from time to 
time must depend upon the construction given to its language.

I have already expressed my opinion on that point to tin* effect 
that the agreement does not so extend, and I am of the opinion 
that the by-laws passed, the letters written by the mayor and the 
controllers, and the action taken by the engineer and other officers 
of the city, cannot alone or collectively operate to create that ex­
tension.

I agree with the contention of counsel that all the evidence as 
to acts and statements of officials of the city could not enlarge the
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franchise granted, and that it was quite incompetent for city 
officials or employees by negligence, laches, or personal acts and 
conduct to change the construction which the franchise agreement 
originally bore or to extend that franchise1 over a larger territorial 
area than it originally covered, by any negligent administration 
of the affairs of the city. I am unable to find any evidence that 
any plans as required by s. 5 of the agreement were ever furnished 
to or approved of by the city council with respect to these enlarged 
areas or that any action was ever taken by the council with respect 
to the extension of the operations under the franchise agreement 
into the new or added territory.

No plans seem to have been officially fyled with the clerk of the 
council, but certain plans (two) were left, it was stated by counsel, 
with the city commissioners and engineer. None, however, were 
approved by the council shewing that the company contemplated 
operating beyond or outside of the original city limits.

So far as the commissioners were concerned, their powers and 
duties seem to have l>een solely of an executive and administrative 
character, as defined by s. 182 of the city charter. Nothing in the 
prescribed powers and duties of these commissioners would enable 
them to extend the limited character of the franchise granted 
Dingman. As to these powers and duties see s. 10, c. 36, statutes 
of Alberta, 1908.

Nothing less than an act done by the corporation itself acting 
within its powers, under the authority of its municipal council, 
could extend the franchise of 1905 to the added territory. There 
is, of course, no pretence that such an act was done or attempted.

On the other branch of the case, I am of the opinion that the 
exclusive character of the franchise granted to Dingman is ex­
clusive of any similar grant which otherwise might be made by 
the city to some other company or person, and not exclusive as 
against the city itself.

If exclusive as against the city it must Ik* under the words 
in s. 9 “the city shall not grant to any person, firm or corporation 
the right to construct or lay mains, etc.”

The words granting the franchise to Dingman do not contain 
the word “exclusive,” but the term is used in a subsequent part 
of the agreement as the “exclusive rights and privileges hereby 
granted.”
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The tenus of the grant itself are, “doth hereby grant to the 
said company full power, license and authority, etc.”

1 think the meaning of the term “exclusive” as used in the 
agreement may well be determined to he those rights which might 
he acquired by a grant from the city, ami which the city agreed 
it would not during the period mentioned in s. 9 “grant to any 
person, firm or corporation;” I do not think they included the 
city itself if it then had or Subsequently obtained the power of 
operating natural gas works.

The rule of construction of exclusive grants is that they 
should be construed most strongly against the grantee, and 1 
do not find appropriate words used in the agreement which would 
exclude the city itself. A proper and reasonable construction of 
the word “exclusive” in the sense used here is the one I adopt and 
which I think must lx* held to express the intention of the parties. 
The grant itself in s. 4 of the agreement gives to the grantee “full 
power, license and authority . . . to open up and lay mains.” 
Nothing in that section is said about the grant being an exclusive 
one.

In par. 9, the grant is spoken of as the “exclusive rights and 
privileges hereby granted to the company,” etc., and the same 
paragraph goes on to provide that the city shall not “grant to 
any person, firm or corporation tin1 right to construct,” etc.

That seems to me, in the absence of any express words excluding 
the city itself to limit and define the extent of the exclusive grant— 
that it is exclusive as against any grantee of the city.

I would for these reasons allow the appeal, and dismiss the 
cross-appeal with costs.

Idington, .1. (dissenting):—I am of the opinion that the 
franchise granted by the agreement of September <», 1905, be­
tween appellant and Dingman, was limited to the area that the 
then boundaries of the city included, and that the same has 
not, as regards its territorial limits, been extended by anything 
which has since transpired.

If a manufacturer possessed of a large factory or a merchant 
of a large shop or warehouse had contracted with some one to 
supply for a fixed term of years the lighting or heating necessary 
for the efficient carrying on of his business in such premises, and 
then added thereto as the necessities of a growing business de-
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mantled, what woultl he thought of either party to such contract 
insisting that inasmuch as it was self evident the business would 
grow, and it must require more light and heat, therefore that was 
within the contemplation of the parties, anti the contract was 
binding in relation to the added buildings and business or work 
therein?

Yet, stripped of all verbiage anti confusing collateral matters, 
needed only to Ik? had regard to as part of the history which 
brought the parties concerned herein into contractual relations 
with each other, when we bear in mind the express definition of 
the word “street” in the first paragraph of the said agreement, 
wherein does the supposed assertion of right to apply the contract 
in the cases I submit to the extension differ from that set up bv 
the respondents herein?

To carry the illustration out fairly, it may Ik? said we must 
assume that in either of the given cases, the lighting or heating, 
without a word of agreement, had in fact been supplied and accept­
ed for a year or two and then rejected.

Would any one contend that then either party was bound to 
continue it for the remainder of the fixed term of years? I cannot 
think so. I can see how the original contract might by inference 
Ik* applied to determine the measure of remuneration or other 
liability in relation to that extended, but how such contract could 
Ik* held as a matter to Ik? considered in the construction of the 
original contract is past my comprehension. I can conceive also 
in such a given case something transpiring between the parties to 
constitute a new contract.

But here there is the limited power of the appellant, which i- 
only able to contract in such ways as the statute enables it, as an 
impassable barrier, and hence the respondents are driven to argue 
that what was done must Ik* looked to as aiding in the construction 
of an ambiguous contract.

Wherein is the contract which relates to certain streets as 
defined in the contract at the date thereof ambiguous? It seems to 
me the unambiguous thing in the case. And the conduct relied 
upon is something taking place years after the contract had been 
made.

Again that conduct is not that of the appellant, but of some 
of its servants, who could not be held as entitled to furnish any­
thing a court should rely upon as the conduct of the appellant.
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Then it is said there was an amendment of the contract by 
which the rate of remuneration was changed and increased fi 
years later, and thereby a new contract made which must In* held 
as an interpretation of the original contract. As it speaks of 
“the inhabitants of the city" which had been increased in fact, 
both in area and population, it is said it must be taken to have 
amended the contract. Unfortunately for the argument tin- 
express terms of the new agreement ratified by the legislature 
limit it to the substitution of prices named for those in the con­
tract “as though the said prices were mentioned therein instead 
of the said prices mentioned in par. 17 thereof.”

The term “street” is defined in tin* original contract of 1905 
as follows:—

That wherever the word “street” occurs in this agreement, it shall lie 
held to mean any street, ave-ime or lane shewn as such on the plans of the said 
city registered in the Land Titles < >ffice for the Smith Alberta Land Registra­
tion District.

1 am unable to see how the patties could have more carefully 
restricted the terms of the amendment, unless they had, from 
abundant caution, needlessly used words limiting tin* inhabitants 
to those concerned under the contract.

I cannot find in this either a new contract or an interpretation 
of the old one.

Again it is said the original contract might not be so in an 
ordinary case but that this is a contract with a growing city, and it 
•must be presumed to have contemplated such growth, and hence 
intended to contract despite the express words of the contract 
limited to streets as defined.

Any one conversant with how cities in Canada have grown by 
the annexation of suburban villages or towns which usually have 
some lighting system of their own, dependent often upon contracts 
for long terms of years, would Ik* tempted to say that the men 
making such a contract as here in question extend to future 
annexation were unfit for such positions of trust, not only as in 
excess of their powers but as raising a needless barrier in the way 
of annexing suburban villages and towns.

The obviously prudent course for such men in all such cases 
would lie not to create such a conflict of interests, but to keep 
their city free to deal with the suburban village or town as little
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untrammelled as possible either by lighting or waterworks con­
tracts or other public utilities.

I should not but for the force with which this argument was 
pressed have thought it worth considering.

Moreover, it is to be observed that the only exercise of any 
right or authority within the bounds of any city or town con­
ferred upon the company are conditional upon a consent expressed 
by by-law on such terms and conditions as the by-law may pro­
vide for the exercise of such power within some prescribed area. 
Such I take it is the meaning of the ordinance respecting water, 
gas, electric and telephone companies enacted in 1901, before 
anything in question herein. There has never been any clear 
assent of the character required enabling the company or those 
under whom it claims to operate anywhere within the city of 
Calgary, except in that specifically described.

As to the argument founded upon by-laws having been voted 
upon in the course of years after the city boundaries were extended, 
and final ratification by the validating Act of the legislature, 1 
fail to see how any of these transactions can change a line or 
letter of the contract, except so far as specified. And the streets 
as originally specified remained unchanged. As to by-laws having 
been voted upon where the law was duly observed and resort was 
had to the proper and usual form of authorization, how can all 
that affect the contract? Whether the subject matter directly 
concerned all those voting or not, or such voting was validated 
by the legislature matters little.

It frequently happens that a whole city is called upon to sanc­
tion what only in truth concerns a small part of it. And it is 
quite usual to get legislative sanction to overcome the doubts 
and fears of those having financial tlealings based on such actions.

The fact that the contract in question was tested so often, and 
in so many ways as these votings and enactments shew, and that 
no one ever suggested amending it, demonstrates to my mind 
that the parties concerned felt they dared not venture to propose 
so radical a change of what was plain and clear lest their whole 
scheme should fall to pieces if public attention were drawn to it. 
Sometimes the promoter sees it wiser to trust to future develop­
ment, including perhaps a lawsuit, than risk losing everything. 
Be that as it may, I see nothing in it all to justify our reading into
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all these transactions what is not there. The legislature is the 
proper place to go to if there has been an error.

There is, I respectfully submit, a confusion of thought in 
importing into the case such arguments as founded upon the 
primary powers and duties of a municipal cor|M>ration relative 
to public order, and cases decided thereon with the modern 
additions thereto of power to carry on certain classes of business 
commonly referred to as public utilities. In exercising the latter 
functions the municipal coriwration and its contracts must l>e 
treated as any other business corporation.

I still think Toronto v. Toronto Street li. Co., [1907] AX'. 315, 
was decided correctly on the question which has Ixvn referred to 
so much in argument herein, though I purposely abstained from 
reading our opinions thereon till 1 had foimed my conclusion in 
this case.

I think Ives, J., was right, and that his judgment in this regard 
should be restored.

The respondent has cross-appealed on the question of its 
exclusive right barring the city itself from using its new |x>wcr. 
If 1 am right in the conclusion I have reached, this is not of much 
consequence.

But as the question is submitted, 1 may say that, in my 
opinion, the terms of the contract do not seem to anticipate or 
provide against the city doing its own work, but only, if at all, 
against its granting to others the like* powers conferred on res­
pondent’s assignor, and hence the cross-appeal should be dismissed.

The appeal should be allowed with costs throughout and the 
cross-appeal dismissed with costs.

Duff, J.:—The appeal and the cross-appeal should be dis­
missed with costs.

Anglin, J.:—On at least two occasions the municipal cor­
poration of Calgary formally and delilierately dealt with the 
franchise granted by it to A. W. Dingman in 1905 as covering 
territory subsequently annexed to the city. After the annexa­
tions of 1900, 1907 and 1908, it modified the terms of the franchise 
by an agreement authorized by a by-law submitted by the council 
to the vote of all the ratepayers of the city, including those in the 
annexed territory. After the further annexation of 1910 it again, 
in January 1911, modified the original agreement in most im-
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portant particulars by a further agreement, authorized by a by­
law likewise submitted to the vote of all the ratepayers of the city 
as then constituted, including those resident in the annexed 
area. Legislation confirmatory of these agreements and by-laws 
was obtained on the joint application of the city and the respondent 
gas company. I am satisfied that whatever may have been the 
proper construction of the Dingman franchise at the date of its 
execution, as to the area of its operation, the subsequent acts to 
which I have alluded have made it impossible for the appellant 
successfully to maintain that that area is now restricted to the 
limits of the city as it existed in 1905. Stuart, J., has pointed to the 
language of the agreement of 1911, which makes it clear that the 
parties to it were then dealing with the franchise as covering the 
entire area of the city at that time. I would, if necessary, l>e 
prepared to support that judge's conclusion that 
this constitutes an agreement—an implied one, no doubt, but none the less 
potent—that in the original contract with which they were dealing and which 
they were amending those words ("the city”—"the city of Calgary”) should 
thereafter be given a new and wider meaning.

By another act, the significance of winch cannot be met by the 
suggestion that it was that of a mere official acting without author­
ity, the city again recognized that annexed territory was within 
the franchise. By a resolution passed in January, 1914, which 
recited the franchise conferred on Dingman by agreement of 
August, 1905, and subsequently assigned to the Canadian Western 
Natural Gas, Light, Heat and Power Co., the city council, ex­
ercising a right conferred by s. 155 of Ordinance 33 of the North- 
West Territories, requested Stuart, J., to investigate certain 
interruptions in the services of the respondent gas company in 
territory annexed to the1 city after 1905.

Throughout the entire period from 1900 to 1914, when the 
present contest arose, everybody interested appears to have 
regarded and acted upon the Dingman franchise as applicable to 
the subsequently annexed territory equally with that comprised 
within the city limits in 1905. Every official of the city who was 
called upon from time to time to act under the contract—the 
mayor, the commissioners, the engineer—so dealt with it on 
innumerable occasions.

I think there is a presumption that these acts were duly 
authorized, and that in the absence of proof to the contrary they
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should he taken ns amounting to an acquiescence l»v the city in 
the construction placed on the Dingman franchise bv the res­
pondent gas company. The responsible officials of the city knew 
that under permits issued by them large sums of money were being 
ex]>ended by tin1 company in the construction of works in annexed 
territory, on the assumption that they were covered by the 
Dingman franchise. Indeed, this must have l>een known to 
every citizen. The carrying out of these works was facilitated 
in every way possible by the civic authorities. It would be so 
inequitable to permit the municipality now to set up that the 
operation of the franchise is confined to the area of the city as it 
existed in 11)05 that, in my opinion, it cannot be allowed to do so. 
Some observations of Lord Shaw of Dunfermline, in delivering 
the judgment of the Judicial Committee in Winnipeg Electric It. 
Co. v. City of Winnipeg, [1912] AX’. 355, at 372-3 ,4 D.L.R. 110, 
at 130-1, seem to be very closely in point. In the present case 
there is the added circumstance that rights of innocent third 
parties have intervened which would be seriously jeopardized 
were the contention of the city to prevail.

Without expressing any view as to what construction should 
have been placed upon the agreement of 1905, but for the subse­
quent matters to which 1 have referred, or as to the applicability 
to it of the decision in the Toronto Railway case, [1907] A.C. 315, 
1 am, for the reasons I have indicated, of the opinion that the 
judgment a quo on this branch of the ease should be affirmed.

On the question raised by the cross-appeal, 1 have failed to 
find in the agreement of 1905 anything which binds the city not 
to exercise in competition with the defer " s any powers to 
supply its inhabitants with natural gas which it then had or 
might afterwards acquire. On this branch of the case, I agree 
with the views expressed by the Chief Justice of Alberta and 
Stuart, J.

The case of Knoxville Water Co. v. Knoxville, 200 V.S.R. 22, 
cited by the trial judge, is very closely in point. Better authority 
than a decision of the United States Supreme Court on such a 
question it would Ik* difficult to find.

I would dismiss, with costs, both the appeal and the cross­
appeal. Appeal and cross-appeal dismissed.
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_* GREER v. GODSON.
( • British Columbia Supreme Court, Miutionuld, J. March 16, 1918.

Bkokkm (6 11 B—12j—Commission—SvmriENcY of service—Condition-

A broker is only entitled to commission if lie carries out the terms of 
his employment in their entirety. An action for commission for the sale 
of a chattel is therefore premature if the sale is subject to a condition 
which has not been complied with at the time the action is brought.

Statement. Action by a broker for commission on sale of a ship. Dismissed.
A. 1). Taylor, K.C., for plaintiff; A. //. MacXcill, K.C., for 

defendant.
Macdonald. J Ma< donald, J.:—In Novemlxr, 1910, defendant Iwcatne 

owner of the S.S. “Zafiro." It was decided to reconstruct the 
ship and the plaintiff was consulted as to her earning capacity 
and other matters, also as to the registration of the ship in Canada.

The reconstruction of the Ixiat proceeded and eventually she 
was registered under the name of S.S. “Bowler,” and permission 
to transfer the Hag of the ship to one of the Allied nations was 
obtained. From the time the reconstruction of the ship was 
decided upon, and up to September 10, 1917, the plaintiff fre­
quently advised with the defendant and was employed by him a- 
a broker to dispose of the vessel. Plaintiff was in constant com­
munication with the defendant, who was, to his knowledge, inter­
esting other brokers in the contemplated sale. It is true that, 
during this period, the position of the plaintiff towards the defend­
ant was somewhat altered by options for purchase Ix-ing given to 
the plaintiff. They were, however, given at the time for a par­
ticular purpose and when they ceased to exist the relationship of 
principal and agent was again resumed.

The price at first fixed for sale of the ship W’as $175,(XX), but. 
through extra expense involved, and more particularly the great 
demand for ships, the price was increased from time to time until 
it reached, and remained firm, at $250,(XX) for some months. If 
the plaintiff succeeded in making a sale at this figure he was to 
receive, as commission, 5^, though the amount was also estimated 
at $10,(XX). Plaintiff says that this commission, if earned, would 
only have l>ecn divided as to one-fifth with one Kolx»rtson. He 
intended that the other brokers engaged in making the sale should 
receive their commission by disposing of the property at an in­
creased price. As the local market for the sale of the ship was
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neeeeesrily limited, it became necessary to neck purchasers abroad _• 
ami the plaintiff communicated with likely purchasers ami broker- S. C. 
age fims at different points throughout the United States. He Greer

placed the proposition particularly before brokers in Seattle ami _ *'•r > . ". < Stmov,
Tacoma. Through Robertson of Vancouver, he got in touch with -----
Aldridge of Seattle. He in turn got into communication with Mecdonsld,J 
Dorr, of the American Mercantile Co. of Tacoma. The latter 
party discussed the prospects of sale with Ward, of Saunders.
Ward & Co., brokers, who occupied adjoining offices. The |x»iti<>n 
then was that Aldridge, Dorr and Ward were endeavouring to 
obtain a purchaser of the ship at 8275.000. The intention was 
that this coterie of brokers should divide 825,000, being the excess 
over the 8250,000, amongst themselves as commission, should they 
make a sale of the property. Then Ward offered the ship for sale 
to Thorndyke & Trenholm of Seattle at 8275.000 without com­
mission to them. Extensive eorres|x>ndenee passed between 
Ward's firm and Thorndyke iV Trenholm. Description was given 
with sufficient particularity to warrant Thorndyke in coming to 
Vancouver to personally inspect the ship. It was contended that 
his visit did not arise from the correspondence referred to, but 
through a chance conversation he had with two parties in Victoria 
some months previous. I stated, during the argument, that 1 did 
not think any weight should lx» attached to such contention.
The nature of the correspondence was such as to satisfy me that 
it formed the basis upon which Thorndyke acted. I do not think 
he paid the slightest attention, nor acted, in any way, upon the 
interviews in Victoria. It is not material as to the state of mind 
in which Thorndyke was in when he came to Vancouver. Whether 
he was endeavouring to undermine the other brokers, and deal 
direct with the owner, does not affect the issues involved herein.

After viewing the ship, Thorndyke called upon the defendant.
He did not tell him how he obtained information as to the Ixiat, 
but asked whether it was for sale and the purchase price. Defend 
ant then quoted to Thorndyke the same figures that Ward had 
already given him, viz.: 8275.000. On his return to Seattle,
Thorndyke could have communicated with Ward what had (x-curred 
and kept him advised of any progress towards completion of a sale.
He did not see fit to do so, but kept in direct communication with 
the defendant. There were proposals back and forth, but finally
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terms of sale were arranged on Septcm’wr 10,1017. An agreement 
of sale was executed, showing that, subject to certain conditions, 
the ship was sold to H. J. Scott, representing Scott's Agency, of 
Mobile, Alabama. V.S.A., for S‘260.000, of which 850,(HMI was paid 
as a deposit and the balance became payable upon the fulfilment 
of the conditions subsequently referred to. This price was not to 
the defendant. No commission was paid by him.

If he receives 8200,000 he will thus have obtained 810,(XX) 
more than he was willing to accept according to instructions given 
to the plaintiff and, if successful in this action, will also be relieved 
from payment of commission and thus have gained another 
818,000 at least. Plaintiff contends that under these circum­
stances, thus shortly outlined, he should be entitle! to a eom- 
mission of n(/( on 8200.000. Ho also claims the sum of 85,000 for 
services rendered to the defendant outside of those pertaining to 
the duties of a broker.

As to the claim of .85,000, I think well to deal with this in the 
first place. 1 think the plaintiff was of great assistance to the 
defendant in obtaining registration of the ship and in assisting 
towards the transfer of the flag. He also gave information as to 
the earning capacity of the boat. It was never intended, however, 
that the plaintiff should receive remuneration for these services. 
Both parties had been friends for a score of years, and, even if the 
plaintiff were not hoping to receive a reward through the sale of 
the ship, I think he would have been inclined to assist the defend­
ant in the manner indicated. Plaintiff made no charge for these 
sendees at the time anti was candid enough to admit that he 
would not now be making a claim therefor were it not for the 
refusal of the defendant to pay any commission in connection with 
the salt1. I am thus of the opinion that there is no legal liability 
resting upon the defendant with respect to the claim of 85,(MX).

Returning, then, to the more important branch of the case, the 
plaintiff's contention, shortly put, is this: that he set the ball 
rolling towards what was the ultimate goal desired, viz. : the sale of 
the ship and thus is entitled to a commission. He, as a broker, 
brought about a sale.

A number of grounds were alleged by the defendant in support 
of his contention, that he was not liable to pay plaintiff for any 
commission in connection with the sale. Inter alia, it was con-
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tended that the commission of $20,000, to be divided by the brokers, 
wan in the nature of an undisclosed profit on the transaction and 
prevented recovery. Then, it was submitted that Thomdyke was 
an independent broker, also that plaintiff was not the effective 
agent in that he was not the purchaser. Further that, even if 
Thomdyke At Trenholm were sub-agents of plaintiff, they were tin) 
remote from the plaintiff to allow him to reap the Iwnefit of their 
services. These and other grounds were advanced, hut while 1 
have considered them, as I have come to a conclusion that is fatal 
to the plaintiff's claim upon another branch of the case, 1 do not 
think it is advisable for me to discuss them, much less express any 
opinion.

Leaving aside the question of whether Thomdyke Ac Trenholm 
were plaintiff’s sub-agents, or were agents for the purchaser, and 
assuming even that plaintiff procured the prospective purchaser of 
the ship, was the transaction such as to enable him to receive 
remuneration? He would only be entitled to commission if he 
carried out the terms of his employment in their entirety or at any 
rate substantially. He must show that the party produced as a 
purchaser was “able, ready and willing" to complete the purchase. 
The agreement for sale of the ship, dated Sept cm lier 10, 1917, 
between the defendant, as vendor, and .1. M. Scott, a member of 
the Scotts Agency of Mobile, provides that the purchaser shall 
pay $50,000 upon delivery of the agreement duly executed and 
that the vendor shall execute a bill of sale and such further docu- 
ments as may lx» reasonably required to enable the ship to be 
legally transferred. It is further provided that the ship shall have 
the following rating at the time of delivery, viz.: “ Bureau Veritas 
Hating « L.l.I." and that the balance of the purchase money, 
viz., $210,000, is to be paid, subject to certain condition*. The 
obtaining of the rating referred to is not one of such condition-, 
but a subsequent paragraph of the agreement provides, inter alia, 
that if the vendor fails to obtain . uch rating, then, the instalment 
of the purchase money paid by the purchaser .-hall be returned to 
him. The agreement also provided that the delivery of the ship 
should be on or before the 13th day of November, 1917. This date 
has long since elapsed. The delivery ha not taken place, but the 
evidence shows that the agreement is till considered binding 
between the parties. Plaintiff filed this agreement as a portion of
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his evidence. It was proved that the rating required had not been 
obtained and this prevented the delivery of the Ixiat and the 
carrying out of the terms of the agreement. The transaction was, 
in my opinion, only a conditional sale. It was imputant from the 
purchaser’s standpoint to have this rating secured. This is estab­
lished by the evidence and, in these days of great demand for 
ships' tonnage, it can lie assumed that parties, desirous to 
secure the ship, would not raise an unwarranted excuse to avoid 
completion of a contract of this kind. So plaintiff did not procure 
a purchaser having the necessary qualifications that would warrant 
him claiming compensation. In ot her words, he did not produce a 
purchaser who was willing to buy the ship thus offered without any 
conditions. He insert**! a condition in his proposed purchase, 
which had to lx* complied with lx*fore entering into either a bind­
ing contract to purchase or making payment of the purchase 
price. Neither can the plaintiff, at present at any rate, claim any 
commission upon the amount already paid, as it practically 
amounted to a deposit or evidence of good faith ami may lx* returned 
to the purchaser. Defendant admitted that some progress had 
lx*en made towards obtaining this rating and that he was desirous 
of making delivery of the ship. He hoped that, at an early date, 
the Bureau Veritas would lx* prepared to grant the necessary 
classification. Then the sale would lx* completed and the defend­
ant would have received the full purchase price of $200,000. That 
event has not yet occurred. This action, therefore, whether the 
plaintiff has a claim or not for commission, in my opinion, is 
premature. This ground was not outlined in the statement of 
defence. It was argued that the denials therein were sufficient to 
enable the defendant to avail himself of this defence. Defendant 
might have some strength in taking this position in the view that 
the plaintiff might Ik* required to prove that he produced a. pur­
chaser willing to complete a sale. His difficulty, however, is that 
in the statement of defence, he practically admits that the sale was 
consummated. He refers to the transaction as lx*ing a completed 
one as follows:—

In tin* further alternative, tfu sale nf the irssel referred to was eonsunimated 
throuyh the ayemy oj Tharndyke <V Trenholm, brokers of Seattle, Wash.
So 1 consider the pleadings did not disclose nor make an issue of the 
ground upon which the defendant has succeeded. The evidence*,



40 D.L.R.] Dominion Law Reports. 223

however, was More the court showing the non-performance of this 
condition, so I require to deal with it. It was contended that it 
formed a complete defence to the action. At the close of the argu­
ment, I called upon defendant's counsel to elect, whether he would 
adhere to the pleadings as they stood, or apply for an amendment 
setting up such defence. He availed himself of the privilege and 
pleaded alternatively that the transaction was not a sale and the 
plaintiff was not entitled to any commission.

Under these circumstances, the question arises as to the dis­
position of the costs of this expensive litigation. If the defendant 
had properly pleaded and made an issue of the defence upon which 
he has succeeded, then, the plaintiff would lie at lilicrty to pursue 
one of two courses. He could proceed to trial upon such issue and 
would have to !>ear the result with costs. If he, however, were 
satisfied that he could not successfully meet such attack, then, ho 
could apply for discontinuance of the action and would probably 
he granted leave to sue again, should he he so advised. Plaintiff, 
on account of the nature of the pleadings, did not have an oppcr- 
tunity of adopting either of these proceedings. In allowing an 
amendment, setting up the defence, I stated that I would imj>ose 
such terms ns appeared reasonable.

It is a difficult matter to determine wlmt amount of costs 
should be borne bv the defendant through an amendment at such 
a stage of the proceedings. The time of the trial consumed, in 
connection with the issue upon which lie succeeded, was very 
light. I have not given an opinion, as to the effect of the other 
defences raised by the defendant. If tin* defendant hail this suc­
cessful issue properly raised before the court at the trial, and, at 
the close of the plaintiff’s case, had applied for dismissal of the 
action on that account, I would have acceded to his request. I 
have also to take into account that the plaintiff, in my opinion, 
fails, as to the claim of $5,000. Taking this, and other matters, 
into consideration, I think a fair disposition of the costs would be, 
in dismissing the action, to allow the defendant his general costs of 
the action and costs applicable to a trial for one day only. There 
will In* judgment accordingly. Action dmnisml.

Macdonald, J.
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SMITH v. CRAWFORD.

SnskiUcheu'ttti Supreme Court, A pollute Division, Huultain, C.J.S., Seuianis 
and Lamont, JJ.A. April 26, 1918.

Vendor and purchaser (6 1 E—25)—No title in vendor—Repudiation
BY PURCHASER—RIGHTS OF PARTIES.

If the vendor in a contract for sale of land has no title in himself, 
or is not in a position to eoni|>cl the registered owner to supply him with 
title, the purchaser may ns soon as he Iwomes aware of the fact repudi­
ate the contract and need not give the vendor time to secure title.

\Forrer v. Sash, 35 Beav. 167. 5o E.R. S5S; Hell am y v. Debenham, 
11 HO 11 1 Ch. 412, followed ]

Appeal by defendant from a judgment at the trial in an 
action for siiecifie performance of an agreement for sale of land. 
Reversed.

./. F. Frame, K.C., for appellant ; IV. F. l)unn, for respondent. 
Lamont, J.A.:—This is a vendor’s action for specific perfor­

mance of an agreement for the sale of land. By an agreement 
I fearing date July 10, 1010, the G.M. Annahle Co., Ltd., agreed 
to sell to the defendant, who agreed to buy certain lots therein 
set out for $3f>0, payable by instalments, the last of which l>ecame 
due July 8, 1911. The agreement contained a clause that no 
interest was to Ik* payable if the whole of the purchase money was 
paid by March 1, 1911. It also provided that on payment of the 
purchase money and interest the vendors would convey or cause 
to lie conveyed to the purchaser the said lands. The defendant 
never paid any money at all on the lots. On October 2, 1913. 
by an agreement in writing, the Aimable company assigned to the 
plaintiff all its interest in the said agreement and in the lots therein 
set out. On Decemlfer 1,1913, the plaintiff commenced this act ion.

In his statement of defence the defendant denies that the 
plaintiff was the owner of the land, and that he was ready and 
willing to convey, and alleged that he was not in a position to 
call for title. He also set up the following:—

That on March 1, 1911, the defendant called at the office of the G. M. 
Annahle Co., Ltd., and tendered to the plaintiff an manager or agent for the 
said company the sum of $350 being the amount alleged to he due on that date 
for the said lots, and the plaintiff at that time told the defendant that the 
G. M. Annahle Co., Ltd., could not, at that time produce title, and that he, the 
said plaintiff, did not know whether or not tlieG. M. Annahle Co., Ltd., would 
ever Ik* able to produce title to the said lots, and the defendant thereupon 
notified the plaintiff as agent or manager for the G. M. Annahle Co., Ltd., that 
he forthwith terminated any agreement which he might have with the G. M. 
Annahle Co. Ltd. liecauso of the non-production of title.

At the trial, which took place in 1917, the plaintiff’s certificate
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of title was put in evidence. This shewed1 that the plaintiff lie- 
came the registered owner of the land on May 19, 1914. There 
was no other evidence of title. The manager of the (.«. M. Amiable 
Co., Ltd., who gave evidence, stated that he himself had bought 
the land, of which the lots formed a part, from the Dominion 
government, and that he sold the same to (i. M. Amiable, who 
turned it over to the company, but the trial judge, very properly 
pointed out that he could not shew title in that manner and that 
the documents must be produced. Lffect was not given to the 
defendant’s contention that he had repudiated the contract, as 
set out in par. 11, evidently liccause the defendant could not shew 
that the man in the office of the Amiable company—whose name 
he did not know—who told him the company could not make 
title, had any authority to make any such statement on liehalf 
of the company. Judgment was given for the plaintiff, with a 
reference us to title, there being a dispute as to whether the lots 
in the certificate of title were the same as those covered by the 
agreement, the numbering being different as a new plan had liecn 
made. On the reference, no evidence of title other than plain­
tiff’s duplicate certificate was put in. The matter was referred 
back to the trial judge, who held that title had been shewn and 
gave the defendant 3 months in which to pay 8ô 10, the amount 
found to be due, and, in default of such payment, ordered a sale 
of the lots. The defendant now appeals.

The chief ground of appeal is, that there was no evidence ad­
duced either before the trial judge or on the reference, that the 
plaintiff had title, or was in a position to compel title to be made 
to himself at the time he brought this action.

That the plaintiff became the registered owner on May 19, 
1914, is established. This was some months after action was 
brought. By what chain he made his tit le does not appear. There 
was no evidence that the Amiable company was ever the registered 
owner of the lots in question, or was ever in- a position to compel 
title to be made to it. All we know is that, after action brought 
and before the hearing, the plaintiff acquired title to the lots. The 
question is: Is this sufficient, or must a vendor suing for specific 
performance have had title or be in a position to compel title 
when he commences his action?

Vndcr the agreement in this ease, the payment of the last
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instalment and the conveyance to the purchaser are reciprocal and 
concurrent acts. Under such an agreement, it is the duty of the 
purchaser to bring in his last instalment when the day for comple­
tion arrives. It is likewise the duty of the vendor, if he is the 
registered owner, to execute a transfer and deliver it to the pur­
chaser in excliange for the money. If the vendor is not the regis­
tered owner, but is in a position to compel the registered owner 
to convey to him, he is entitled to a reasonable time to procure 
the conveyance. Gregory v. Ferrie, 3 S.L.R., 191. But he must 
lie in a position to compel title. For it is a well-established rule 
that if the vendor in a contract for the sale of land has no title 
in himself, or is not in a position to compel the registered owner to 
supply him with title, the purchaser may, as soon as he becomes 
aware of that fact, repudiate the contract, and need not give the 
vendor time to secure title. Forrer v. Nash, 35 Beav. 167, 56 
E.R. 858; Bellamy v. Dehenham, [1891] 1 Ch. 412.

If, therefore, a purchaser having a right to repudiate the 
contract does, in fact, repudiate it for want of title in the vendor 
before the vendor has title, it is a good defence to an action for 
specific performance, and the fact that the vendor js in a position 
to make title at the hearing is of no avail. There are cases, it 
is true, where it has been held sufficient for the vendor to shew 
at the date of the hearing that he has a good title.

In Coffin v. Coojier, 14 Yes. 205. 33 E.R. 499, a purchaser was 
held Ixmnd although the title had been got in by Act of parliament 
after the master had reported against the title.

In Thomson v. Miles, 1 Fspinasse 184, a vendor sold a 40- 
year lease. When he brought his action he had a lease for 38 
years only. Between the time he brought his action and the hear­
ing he obtained a lease for another year. It was held to be suffi­
cient.

These, however, were cases in which there had been no re­
pudiation by the purchaser and the want of title was not set up as 
a defence in the pleadings.

In Halkett v. Dudley, [1907] 1 (’h. 590, at 603, Parker, J., says:—
There was a case also, Wynn v. Morgan, 7 Ves. 202, which, though not 

precisely in point, is yet, I think, worth referring to. The head-note is this: 
“Where the time, at which the contract was to be executed, is not material, 
and there is no unreasonable delay, the vendor, though not having a good 
title at the time the contract was to he executed, nor when the bill was filed.
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but being able to make a title at the hearing, is entitled to a spécifié |ierform- 
ance.” Of course that makes the same principle applicable up to the hearing 
where no plea, at any rate, of want of mutuality could be taken advantage of 
or was, in fact, raised by the answer.

A plea of want of mutuality cannot be taken advantage of if 
the purchaser knew of the defects of his vendor's title at the time 
he entered into the contract (Paisley v. Wills, 18 A.R. (Ont.) 
210); nor if although at the time of entering into the contract he 
was not aware of the defects in the title, he, on subsequently 
Incoming aware of them did not repudiate, but treated the con­
tract as a subsisting one. /loggart v. Scott, 1 Russ. A: M. 293, 
39 E.R. 113; Eyston v. Simonds, 1 Y. & C.C.C. 608,63 E.R. 1038.

It would, therefore1, seem that it is sufficient if the vendor make 
title at the hearing in cases where there lias been no repudiation 
and no plea setting up want of title, and also in cases where such 
plea is set up but the purchaser has lost his right to repudiate, 
but that, in cases where the purchaser has not lost his right to 
repudiate and has repudiated, it is incumbent upon the vendorfto 
shew that he had title at the time the purchaser repudiated.

In the case at bar, the defendant had not lost his right to 
repudiate, because, after the time he says he learned that the 
Aimable company could not make title, he did nothing to 
recognize the contract as a subsisting one, and, in his plea, he not 
only sets up want'of title, but alleges that, before action brought, 
he had repudiated the contract. His allegation, in par. 11 above 
cited, is, in my opinion, in itself a repudiation of the contract 
even although it be held that what took place on March 1, 1911, 
did not amount to repudiation.

In Hartt v. Wishard-Langan Co., 9 W.L.R. 519, Perdue, J.A., 
with whom Richards, J.A., concurred, said, at p. 543:—

The net of the plaintiff in bringing the mit for the return of the money he 
had paid, alleging that the vendors have not a good title, is a sufficient repudia­
tion of the contract on his part. Where the objection is not mere refusal to 
answer requisitions as to title, but that the vendor has not a good title, a notice 
of rescission of the contract or demand for the deposit does not apjtear to be 
necessary before commencing suit : Want v. Stallibrafs, L.H. S Ex. 175.

And in Reeve v. Mullen, 14 D.L.R. 345, Stuart. .1., in giving the 
judgment of the Allterta Court en banc, said:—

I agree with the view expressed by Perdue and Richards, JJ., in Hartt\x. 
Wwhard-Langan Co. Ltd., 9 W.L.R. 310, at 543, rather than in that of Howell, 
C.J., and Phippen, J. I think the commencement of the action was itself a 
sufficient notice of rescission and that when such an action as this is begun by
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the purchaser it is sufficient to throw the obligation on the vendor of shewing 
a good title in the ordinary way.

If the commencement of an action for a return of moneys 
paid constitutes a repudiation of the contract, so, in my opinion, 
does an allegation in a statement of defence that the contract had 
already been determined when the plaintiff brought his action. 
Repudiation is merely a notification by one party to a contract 
to the other flint the party giving the notice is not going to perform 
the contract. It may l>e given expressly, or it may l)e implied, 
as where a party has put it out of his power to perform.

Par. 11, in my opinion, is express notice to the plaintiff that 
the defendant considered the contract at an end. It was, there­
fore, incumbent upon the plaintiff to shew that he laid a title, or 
was in a position to compel title to himself at the time the de­
fendant repudiated t he cont ract. He was not t he registered owner ; 
the onus was, therefore, upon him to establish his title.

In Tucker v. Jones, 25 D.L.R. 278, at 280, my brother El wood, 
in giving e judgment of the court en banc, said:—

In La. ues v. Kusch, 24 D.L.R. 136,1 find the following: “Having pleaded 
title, the vendor must prove it." There are numbers of other authorities which, 
I think, decide the law beyond question, that the duty of the vendor is not 
merely to shew a title, which he does by producing an abstract, but to make a 
title, which he does by proving the matters set forth in the abstract.

In Baskin v. Linden, 17 D.L.R. 789, it was held that an action 
by a vendor of realty for the purchase-price was premature if 
launched before the vendor himself had title, or the right to 
title, enabling him to convey, although during the pendency of 
suit his title was perfected. In giving judgment, Mathers, (\J.. 
said:—

Since the action was begun, the plaintiff has procured a conveyance from 
his wife and has procured discharges of the two last-mentioned mortgages. 
His title is now complete, but his right to bring this action must l>e tried by tin 
condition of his title at the time it was commenced. If he had then no title, 
or no right to compel a title, he had no right to sue for the purchase-money 
(Hnrlt v. Wishard, 18 Man. L.R. 376).

The plaintiff was, therefore, under an obligation to prove that 
he had title, or could compel title, at the time his action was 
brought, or, at latest, when the statement of defence was filed. 
He failed to prove it. There is no evidence whatever that the 
plaintiff, prior to May, 1914, was in a position to call for title. 
On receiving the registrar's reixirt, the trial judge should, in my



40 D.L.R.] Dominion Law Reports. 229

opinion, have remitted the matter hack to him to report on the 
state of the title at the time the plaintiff commenced his action.

The appeal should lie allowed with costs, the judgment of the 
court below set aside and the question of title referred back to 
the registrar for a re]>ort thereon as of the date on which the 
action was l>cgun. As the plaintiff did not prove his title at the 
trial as he should have done, the costs of all references should be 
home by him in any event.

Havltain, C.J.S., concurred with Lamont, J.A.
Newlands, J.A.:—This is an action by the assignee of an 

agreement of sale to collect the amount due thereon from the 
purchaser. The contract was made between the (i.M. Amiable 
Co., Ltd., and defendant for the sale of lots 23, 24, 23, 20 and 27, 
block 0, Townsite of Drinkwater, and was dated July 8. 1910. 
The consideration was 83.50 and was payable 8100 on December 1, 
1910, 8200 on April 1, 1911, and 850 on July 8, 1911, together with 
interest at 7ci if not paid lief ore March 1, 1911. Time was made 
of the essence of the agreement.

The defendant claims that on March 1, 1911, he went into the 
office of the Ci. M. Amiable Co., Ltd., and tendered the whole 
amount due, but was informed that the company had not acquired 
title to this land and might never do so. Nothing more was clone 
until this action was brought on December 1, 1913. The Amiable 
company had assigned their interest to the plaintiff on July 8, 
1910, but neither they nor the plaintiff had a title to the land until 
after action brought.

It further appeared at the trial that the plan, according to 
which the aliove descrilied lots were sold to defendant, had never 
been registered, but that a new plan had been made and registered 
which described these lots by different numbers. The plaintiff did 
not have the evidence at the trial to prove the identity of the lots 
sold, with the lots shewn on the plan, so a reference was made by 
the trial judge to the local registrar to allow plaintiff to prove 
his title.

The defence is, that time being of the essence of the contract, 
and the vendors not lieing ablo to ]X‘rform for want of title, the 
defendant was relieved from further performance of the contract 
uixm his part.

As defendant did not make the first payment as provided by the
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contract, the provision as to time 1 icing of the essence of the 
contract may lie considered to have lieen waived by him, and as 
he did not rescind the contract when he found the vendor could 
not perform on account of lack of titV 3 he had a right to do, the 
contract is still in foret1 and performance may 1m* compelled by 
either party.

His next defence is that plaintiff liad no title at the commence­
ment of the action, and therefore cannot recover.

In Thomson v. Miles, 1 Espinasse 184, Ijord Kenyon said:— 
that it had been solemnly adjudged, that if a party sells an estate without 
having title, but before he is called upon to make a conveyance, by a private 
Act of Parliament, gets such an estate as will enable him to make a title, that 
that is sufficient; that here the plaintiff being enabled to make a title, and the 
defendant never having applied for it, that he should not be allowed to set up 
against the plaintiff a want of title, though the power of making that title was 
obtained after action brought.

Here the defendant claims to have applied for his title, but the 
vendor was unable to furnish it. This evidence was objected to 
and was ruled out, the trial judge saying, “I do not see 
how this is evidence. 1 do not know who this man was,” t.f., 
the man to whom defendant claimed to have applied for his 
title.

This case, therefore, comes under the decision in Thomson v. 
Miles, supra, and it is sufficient that plaintiff was able to make 
title at the trial.

Two objections were taken on the appeal to the judge’s judg­
ment; 1. That defendant should not have lieen made to pay the 
costs of the reference, anil ; 2. That he should not have lieen charged 
interest on the purchase-money.

As to the first, I am of the opinion that plaintiff should have 
lieen prepared at the trial to prove the identity of the lots sold 
with the lots which were numliered differently on the registered 
plan. It was, therefore, the fault of the plaintiff that there was a 
reference, and he should pay the costs incurred thereby.

And as to the second, as plaintiff could not make title until 
after action brought, he is not entitled to charge interest.

The judgment should therefore be amended accordingly, and 
defendant should have the costs oPthe appeal.

Appeal allowed.
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mcintyre a Co. v. law.
Alberta Supreme Court, Appellate Division. Horny, C.J., Stuart, Heck and 

Hyndman, JJ. April 45, 1918.

Damages (§ III A—60)—Agreement for sale of land—Presumptions— 
Agent’s authority—Vendor repi sing to negotiate.

A memorandum of agreement for the sale of land, drawn up and exe­
cuted in Alberta will, in the absence of evidence to the contrary, be 
presumed to refer to land in that province, although the number of the 
meridian is omitted from the description, especially where the vendor 
owns lands which answer the description.

A clause in the memorandum that. "In the event of your disposing of 
the said land at the price above stated, I agree to pay you one dollar per 
acre commission,” is sufficient consideration.

The agent must not go beyond the authority given him. but the vendor 
must not unreasonably entirely refuse to negotiate.

Appeal from u judgment of Ivos. .1. Affirmed.
A. \l. Siticlair, for appellant ; Hoqy & Jamieson, for re­

scindent .
The judgment of the court was delivered by 
Stuart, J.:—This is an apjieal by the defendant from a 

judgment of Ives, J., whereby he gave the plaint ill's judgment for 
$880 and costs, living the amount of a commission claimed by 
the plaintiffs to have been earned by them in respect of a proposed 
sale of certain land of the defendant.

The oral evidence shewed that the defendant was, in May, 1917, 
the equitable owner, under an agreement of purchase from the 
Canadian Pacific lt.Co. of the north half of s. 23. township 13, 
range 24, west of the 4th meridian.

On May 10, 1917, the defendant signed and delivered to Mc­
Intyre, one of the plaintiff firm, a document in the following 
words :—

To A. N. McIntyre & Co.
I, Kdwin C. Law, being the present owner and possessor of the north 

half of section 23, township 13, range 24. hereby agree to sell the said land at 
the price of $31 an acre including my interest and share in the present lease 
now existing in connection with the above land. The purchaser to pay at 
least $2.000 cash and the balance arranged on terms not to exceed 4 years, 
unless otherwise agreed to. In the event of you disusing of the said land 
at the price above stated 1 agree to pay you one dollar an acre commission and 
in the event of you obtaining a larger price, you to allow me $30 per acre net. 
You to benefit by any amount over $30 an acre.

Dated at Carmangay, Alta., this 10th day of May 1017.
Witness, A. N. McIntyre. Kdwin C. Law.

On May 23, McIntyre secured from one Allan an offer in writing 
to purchase the lands aliove descrilied which read as follows:—

ALTA.

S. C.
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I hereby agree to purchase the north half of section 23, in township 13, 
and range 24 west of the 4th mer., for the purchase price of $10,240, and will 
pay $2,500 as each payment and the balance on terms covering 4 years with 
-% interest on deferred payments, and I hereby tender my cheque for $100 in 
good faith and as part of the purchase price, the balance of the cash on pur­
chase price to be paid when the agreement for sale is completed.

(Signed) G. W. Allan.

At the same time McIntyre received from Allan a cheque for 
$100 payable to McIntyre. Having received these documents, 
McIntyre,on the sapie day, the 23rd, went and saw the defendant. 
He saw him again on the 2ôth and also on some later occasions. 
The sale to Allan was never consummated. The plaintiffs claim 
that the failure to complete the sale was due to the default of the 
defendant and that in the circumstances they were entitled to 
recover their agreed commission.

The defendant relied upon two defences. First, it was con­
tended that the memorandum of May Hi does not comply with c. 
27 of the statutes of lfiOfi. It will lx* observed that that memoran­
dum does not refer to the meridian. It speaks of “range 24“ but 
does not say west of any meridian. It was therefore argued 
that the land, the subject matter of the proposed transaction, was 
not identified sufficiently, even assuming tliat direct oral evi­
dence of what meridian was intended is inadmissible. In my 
opinion, there are at least two possible answers to this contention. 
First, the document itself shews that it was drawn up and executed 
in Alberta and this is also shewn by oral evidence, which, upon 
this point, was undoubtedly admissible. In these circumstances, I 
am inclined to the view that the document ought to be read as 
referring to land within this province until it is shewn that the 
parties were in fact negotiating about land beyond the boundaries 
of the province. Possibly analagous cases might be suggested. 
If the memorandum referred to a house and lot by its street numlx*r 
in “ Edmonton “ surely, in the absence of evidence to the contrary, 
the memorandum would l>e read as referring to the city of that 
name in this province and not as suggesting that the proposed 
vendor might own a house and lot on a similarly named street in 
the town to which John (iilpin took his famous pilgrimage. Or 
if the parties were in Ontario and described the land as in “York" 
or in “Aylmer” surely the town or county of that respective name 
would be understood without any necessity of disproving the ex-
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iste*ne*e of property owned by the proixiseel vendor in the Knglish _TA. 
count y of York (or Yorkshire) or the Queliec town of Aylmer. * 
Judicial notice of our system of surveys under Dominion laws might M<| vivre 

perliapsmakcu elifferenet*, but we can certainly take notice of the A ( ° 
fact tlmt in township 13 there* is only one range 24 in this province. Law.
Hut, in any ease, and as the second answer, the* memorandum WuBr1J
elescribes the* se*ction as lx*ing “eiwneel and po*scssc*«r by tin* 
pro|Mi.M*el vendor. The* e»ral evielene*e* «lid she-w that the* elefendant 
did own a half section answering the* de*seription in tin* document 
in range 24 we*st of the fourth me*rielian, which is in this province*.
That was sufficient, I think, te» identify the* pro|M*rty in 
the* alisence e>f any evidence that the de*fenelant owned the* 
corre*sponeling half sce*tieminany e>tl»e*r range. The burden, in my 
opinion, then lay upe»n the* elefenelant of shewing that tin* deicument 
still helel an ambiguity owing to the vendor's owning such aneithe*r 
half section.

It was aise» argued that the menioranelum elex*s not set forth 
any e*onsiele*mtie>n for the* agency contract and is, therefore, in­
sufficient. With respect te» this e*ontention, I think the*re* is no 
eloubt that the agent must be* shewn te» have* agre*e*el te> do some­
thing for the* doing of whie*h he* was te» receive from the* principal 
the* agre*e*el ceunmission. This woulel be se» epiite* aside* fretin the 
requirements of the* statute*. There must always be* s«nne*thing 
more than a nudum /metum. though of eemrse* in many cases the* 
fact tlmt something has in fae*t been eleme* upem re*e|\a*st is eleeme*e| 
te» lx* sufficient consideration te» supjiort an implie*el promise* to pay 
fe»r it. In the present case, he»we*ver, it is admitted that all that 
was in fact agre*e*el upon is state*el in the menioranelum. The* 
memorandum, indeed, upon the* evidence* in this case*, seems itse*lf 
to e*einstitute the agreement, a situation whie*h sometimes arise*s 
whe*re it is e vie lent tlmt the* parties inten«le*«l such a re*sult rather 
than that they verlmlly agreeel and then nine le* in writing a memo- 
ranelum as a reeorel the*reof, confessedly such in its nature, as in 
Kidd v. Millar, elee*iele*«l at this sitting of the* e*e»urt.

This being se», it bece»me*s a eiue*stion me*re*ly of the pn»|x*r inte*r- 
pretation e»f the written «loeument itse*lf. D«»e*s it elisclose* any 
«•onsideratiem?

It will be ol»se*rve*el that the* elocument be-gins by a mere states
1(5—40 D.L.R.
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ment of the defendant’s willingness to sell liis land at a certain 
price and within certain specified limitations as to terms. The 
terms are not exactly defined and there is much room left for 
negotiations and indeed for disagreement with respect thereto. 
It then proceeds: “/m the event of your disposing of the ho id land at tin 
price above stated, I agree to pay you one dollar an acre commission 
&c.” as quoted. Now it seems clear that we have here a state­
ment of the consideration for which the plaintiffs were to receive 
their commission. They were to receive it “in the event of their 
disusing of the said land at the price above stated.” And again they 
were to get everything over $30 an acre “in t he event of t heir obtain­
ing a larger price.” Whatever the proper interpretation of these 
words may lie there would appear to me to lie no room for doubt 
that a consideration is stated. The meaning may lx* uncertain, 
anti this may lx* important on another aspect of the case, but clearly 
the plaintiffs were to do something in connection with “disposing 
of” the land in order to earn their commission and surely this is 
ample consideration.

The first defence under the statute therefore, in my opinion, 
fails.

The next defence amounts in substance to this, that the plain­
tiffs had not lx*en shewn in fact to have done what they had agreed 
to do.

It seems to me that as stated by Ritchie, C. J., in McKenzie v. 
Champion, 12 Can. 8.C.R. 655, the material initial enquiries 
ought to lx* what the plaintiffs were really employed to do, and then 
what they did do; or, in other words, what did the plaintiffs agree 
to do in order to be entitled to their commission, and, did they do 
that? This involves the interpretation of the written document 
of May lb. No oral evidence was given as to what the agreement 
was.

It. therefore, amounts to this, what interpretation ought we to 
put upon the words, “In the event of your disposing of the said 
lands at the price above stated” and the words “in the event of 
your obtaining a larger price” read in the light of the general pur­
port of the whole document?

Now, it will have to lx* admitted, I t hink, that the plaintiffs did 
not agree*, as a consideration for the pr< mised commission, to do 
anything more than they were authorised ‘o do. It is impossible
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to hold that the parties intended that the plaintiffs, as regards 
specific acts, should have to go beyond the authority given them 8. C. 
Iiefore they would lx* entitled to the agreed remuneration. This McIntyre 
means, at least, that, of course, the plaintiffs themselves were not & ( °- 
to conclude a binding bargain with a purchaser. Very specific words Law.

would in any case lie necessary to constitute such an authority. süjmTi.
It is also obvious from the terms of the document that the de­
fendant retained the right of decision within the field of the un­
specified terms, (’learly, the plaintiffs were authorised only to 
obtain from a proposed purchaser an offer which corresponded to 
the terms of the agency agreement and also, of course, to assist in, 
but not to control, the further negotiations which necessarily had 
to take place between this proposed purchaser and the defendant.

All this it is clear, and indeed undisputed, that the plaintiffs 
did. Rut were they thereupon, and without more, entitled to claim 
their commission? 1 think not. Another event had to occur as a 
condition of the commission Incoming payable. I think the words 
“your disusing of,” and “your obtaining a larger price” ought, in 
the circumstances, to be interpreted as meaning “in the event of 
my disposing of &e., through your efforts,” and “in the event of my 
obtaining &c., through your efforts” This amounts to saying t hat 
the proper interpretation of the agreement is that before a com­
mission under the contract could be said to have become payable 
the defendant must have actually concluded a sale of the property.
And I think there is no way of avoiding this result. The contract 
quite clearly shews that the parties contemplated that negotiations 
as to exact terms should take place in which the defendant should 
lx1 entitled to enjoy his freedom of decision. In no conceivable 
sense of the words above repeatedly quoted can it, in my opinion, 
l)e held that the parties agreed that, if a person were fourni who 
made an offer merely in the terms of the agency contract with the 
door wide open to disagreement upon the exact terms, thereupon 
without actual agreement the property could be said to have l>een 
“disposed of,” or a larger price said to have l>een “obtained.” I 
think the agents, the plaintiffs, must be held to have so understood 
and agreed.

Rut this does not conclude the case unfavourably to the plaint iffs.
In such an agency agreement as that entered into here the law will, 
in my opinion, add an implied term to the effect that the proposed
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vendor, the principal, will not, unreasonably, entirely refuse to 
negotiate. I think he must l>e held to have impliedly agreed to 
negotiate in good faith with the pureluiser proposed and to demand 
only such terms as, considering all the circumstances, might he 
conceivably demanded in perfect good faith.

The trial judge gave no reasons for his judgment. In such a 
case, we must, upon appeal, assume that he took a correct view of 
the law as we conceive it to be. as long as. upon that view of the law, 
and upon any reasonably possible finding as to the facts, the judg­
ment can be sustained.

1 think, therefore, that if it was a reasonable inference to make 
from the evidence that the defendant did not negotiate in good 
faith and that it was for that reason that the sale was not com­
pleted the judgment ought to be upheld. This, I think, would 
constitute such a “default” upon the part of the employer as is 
referredto in Hals., vol. l,at p. 104, and particularly in the case of 
Fisher v. Drewett, 30 L.T. 253, 48 L.J. Ex. 32, there cited. At the 
trial an amendment wasaskedfor and allowed in order to set up an 
alternative claim for damages. It would appear to be rather as 
damages than as for an agreed and earned commission that the 
plaintiffs can recover if at all. Sec Ogden Law of Heal Estate 
Agents (H), Adamson v. Yeager, 10 A.K. (Ont.), 477. Kennerley v. 
Hexlall, 24 D.L.R. 418, 8 A.L.K. 500.

We must also, in the circumstances, assume where the evidence 
of the parties is conflicting, that the trial judge accepted the 
account given by the plaintiff as the true account of what occurred 
unless of course there is something in the admitted circumstances 
to indicate that the judge was clearly wrong.

Now McIntyre swears that, on May 23, he showed the written 
offer of Allan tothe defendant, that the defendant then said, “That's 
good. 1 will call Milner and Noble up and find out what there is 
against the place in order that we may get the papers made,” that 
he, McIntyre, then assured defendant that Allan was ready logo 
ahead at any time,that he,McIntyre, saw defendant again on the 
night of the 25th, that the defendant then said, “Say, Archie, we 
should get more money for that land, I have got a deal on that I 
can get $35 an acre for that land,"that he, McIntyre, said t liât the 
land was alright but that he did not know what to do aland Allan, 
and that then the defendant said, “1 would rather pay you more
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commission and call Allan’s deal off,” and that In*. McIntyre, then ALTA, 
said. “That is not fair to Allan.” 8. C.

Now, there is no specific denial of these assertions of McIntyre McIntyre 
in the evidence of Law. On cross-examination only Law was & (o. 
asked, "Did you ever express to any!sidy a desire to shake Allan Law
in this transaction, this previous transaction, did you ever say any­
thing al)out shaking Allan?” ami he answered, "I don’t remember, 
no.” Then Law swears that on the morning of May 25 he ] Misted 
a letter to McIntyre refusing to go on any further with the negotia­
tions with Allan. McIntyre swears he never received this letter. 
But the trial judge must have either believed or disbelieved Law 
when he said he sent this letter. If he disbelieved him it would go 
far towards assisting in the conclusion that he had not been acting 
in good faith. If he liclicvcd him, it might still have a similar 
effect u]K>n the judge's mind I teen use it would fit in very well with 
McIntyre’s account, already quoted, of what Law had said the 
evening of the same day. Law also stated that it was on the first 
interview on the 23rd that McIntyre told him that Allan required 
a transfer and a mortgage hack as the form of the transaction. 
McIntyre stated this was not s|Miken of until the interview of the 
evening of the 25th. 1 can see nothing in the evidence which 
would make it impossible for the learned judge to accept Mc­
Intyre’s account and if he did so, then Law, according to his own 
story, had decided to refuse to negotiate before he had heard of the 
l>ro|Misition with regard to the mortgage.

I am, therefore, of opinion that there was ample evidence upon 
which the trial judge could come to the conclusion that the de­
fendant Law did not pursue the negotiations with Allan in good 
faith and that it was really in consequence of the intervening 
opportunity of obtaining a higher price that he decided to with­
draw and this, even though upon McIntyre’s evidence there were 
some subsequent negotiations. As a fact he did within a few days 
sell for $32, all cash.

This U'ing so, I think the defendant was liable in damages and 
that in the circumstances the damages should Ik* fixed at th< 
amount of the commission, namely,$880, as was done in Iiobcrts v 
Homard, 1 Cab. & El. 330.

The appeal should lie dismissed with costs.
.1 pi>€{11 dismissed.
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CAN. ROGERS v. CALGARY BREWING k MALTING Co.
------  (Annotated).
8. C.

Su/irunc Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff and 
Anglin, JJ., November 28, 1817.

Hills and notes (§ IV D—104)—Cheque—Unreasonable delay—Pay­
ment WITH DRAFT—DISHONOUR—DISCHARGE OF MAKER.

The maker of u cheque is discharged from his liability if the agent of 
the payee, instead of insisting on prompt payment out of funds then 
available, allows an unreasonable time to elapse, and then accepts a 
draft, which is dishonoured, on another bank, immediately after which 
the drawee goes into insolvency.

[Calgary Brewing A Malting Co. v. liogirs, 34 D.L.R. 252, affirming 
33 D.L.R. 173, reversed.]

Statement. Appeal by defendant from the Saskatchewan Supreme Court, 
affirming the judgment of Haultain, C.J., in an action on account. 
Reversed.

J. A. Ritchie, for appellant ; P. M. Anderson, for respondent.
Fiupetrick.C J. FitiPATRICK, C.J. :—The Rank of Montreal, acting as agent for

the respondent to collect the amount of appellant's cheque or 
draft on the Estevan Security Co., sent that cheque direct to the 
drawee by post, and, instead of insisting upon prompt payment 
out of the funds which the appellant then had available with 
that company for the payment of his cheque, chose to give the 
company almost one month's delay, and at the end accepted a 
worthless draft of the company which immediately after went into 
insolvency. On these facts, 1 do not entertain any doubt that the 
appellant was discharged of his liability to the respondent for the 
amount of the cheque or draft, and that the appeal ought to be 
allowed. I am inclined also to doubt that there was a good pre­
sentment, and in any event notice of non-payment was not given 
in a reasonable time.

Suppose the Estevan Co. had had sufficient funds with the 
Union Rank on which the draft was made, but the Rank of Mont­
real, in place of taking cash, had again accepted the draft of the 
Union Rank on some other bank. The process might have gone on 
indefinitely. Could it be suggested that the liability of the apjK‘1- 
lant would always have continued, and that he could have been 
held responsible for the failure of the Union Rank or any suls- 
sequent bank whose draft the Rank of Montreal might have taken? 
It would l>e just as true as in the present case that the respondents 
had never received cash.

It is no use for the manager of the Rank of Montreal to say that
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it did not appoint the Estevan Security Co. their agent, lx*eause 
the hank does not appoint private hankers its agents if that is what 
it, in fact, did. Suppose, as counsel for the suggested,
it had sent the cheque to the expre ss company for collection, and it (^ ^
had taken the worthless draft instead of the cash, what answer Brewing & 

could the Rank of Montreal have had in face of this action of its
agent? Whv should it lx* allowed to repudiate the agenev, he- .----

... . * fitapMi k,C.|cause it sent it direct to the company on whom it was drawn?
Further, the Rank of Montreal did not repudiate the discharge by 
the draft, did not send hack the draft, hut accepted and presented 
it in due course.

I observe that Brown, J.,says,that he does not think the case of 
Donoijh v. (iillespie (21 A.R. Ont. 292), is applicable to the case at 
bar. If it could lx* held to k* so, I should not k* able to accept it 
as a binding authority. If an agent presents a cheque and accepts 
a banker’s draft in place of cash, I cannot think the principal can 
claim that, in so doing, he was not acting within the scope of his 
agency. In a sense, every blunder or improper action on the part 
of an agent is unauthorized by his principal. Such a limitation on 
the liability of the principal for the acts of his agent would, how­
ever, render impossible any dealing with an agent ; parties so deal­
ing cannot always know the precise instructions he has received 
with reference to carrying out the transaction in which he is 
authorized to act.

As a matter of fact, 1 should suppose the transaction was 
carried out in accordance with common banking practice and the 
intention of the Rank of Montreal.

The apjx'al should be allowed with cost*.

Davies, J. :—In this appeal, I would, very much, have preferred Dav**- J 
torefer the case back for a new trial, so that the cause of the long 
delay on the part of the Estevan Security Co. in remitting to the 
Bank of Montreal its draft on the Vnion Rank of Winnipeg which 
was dishonoured, in payment of the cheque or bill of exchange of 
the appellant Rogers in favour of the respondent which the bank 
had forwarded to the Estevan Co. for payment, might be explained 
and the responsibility for that delay determined.

As, however, this view is not shared by my colleagues, I cannot 
see that any useful purpose will be served by my dissenting,
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formally, from the judgment allowing the appeal proposed to Ik* 
delivered.

So fur as my personal assent to that judgment is concerned, 1 
simply desire to say that it is given with very grave doubt, arising 
out of the absence of any evidence on the material fact of delay 
alxive referred to.

The only plea placed upon the record by the appellant was one 
of payment, and that did not call for any explanation of this delay, 
and that was, I assume, the reason why no evidence on the point 
was given.

Idington, J.:—The api>ellnnt owed respondent and gave it a 
cheque on the Kstevan Security Co., a private bank in Bienfait in 
Saskatchewan, for 8700, dated November 11, 1914, for which due 
credit was given in an account rendered on the 30th of the said 
month, by res|)ondent to appellant. Respondent then, on the 14th 
of the same month, indorsed it over to the Bank of Montreal (at 
Calgary) where rescindent carried on business, as I infer from the 
date of credit given in said account, and the stamp marking of that 
bank on the face of the document.

The trial judge says this was done for collection, but I 
cannot so find from the evidence. That is barren of a good many 
details relative to the dealings with this cheque regarding which we 
might have been informed.

In law, however, I cannot say that there is any substantial 
difference in the result so far as apiiellant is directly concerned, 
whether it was left for collection or discounted, and placed to the 
credit of respondent.

In either event it was the act of the respondent that entrusted 
it to the Bank of Montreal, which must lie held the agent of re­
spondent. unless treated as holder of the cheque.

The bank sent it direct to the Kstevan Security Co. But when 
it did so <l(x*s not np|x»ar.

It does appear that the said bunking company sent as its pay­
ment of it, a cheque dated Decemlier 10, 1915, in favour of the 
Bank of Montreal on the Vnion Bank at Winnipeg, which seems to 
have lieen accepted by said Bank of Montreal without objection, 
and in turn mit by it to Winnipeg for presentation.

The Vnion Bank refused payment of that cheque, and the Bank 
of Montreal had it protested on 14th of the said December.
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On December 16, 1914, the respondent telegraphed a p| allant 
an follows:—
To A. C. Rogers, Bienfait. December 10th, 1914.

Bank advise draft seven hundred Kate van Severity on Union Bank 
unpaid. See Security Company at once. (’. B. A- M. Co., Ltd.

The Este van Security Co. had flood business that day by 
reason of its insolvency.

The appellant had money in that private hank sufficient to 
meet the cheque which was handed over to him with his bank book, 
marked by a stamp of that company, as paid on December 10.

I am of the opinion that upon the foregoing facts, the judgment 
of the trial judge and of the majority in appeal upholding it. cannot 
l>e sustained and should be reversed.

I have chosen to call the document now in question a cheque, 
though on a private bank, and thus not a cheque within the mean­
ing of our Ranking Act but under that properly called a “bill of 
exchange.”

There was a time when that distinction could not projx»rly 
have lx»en made, and when it would have been called, as I have 
called it, a “cheque.”

I have done so designedly for the reason that there are some 
considerations which I need not <lwell u]xm, which shew that the 
position of the respondent holder would he worse if in relation *o a 
bill of exchange t han a cheque.

The curious may find in the case of Robinson v. Hawksford, 9 
Q.B. 52, many eases and authorities referred to where the law is 
discussed at a time when the distinction between a cheque on a 
private banker and a charetered bank did not seem to exist.

And though it was urged then that the original consideration 
could have been sued upon, Patterson, J., remarked that he 
thought not when the holder had vitiated the c » by unreason­
able delay.

Re that as it may, I am clearly of the opinion that the respond­
ent cannot recover herein ; if for no other reason than the credit 
given coupled with the most unreasonable delay which clearly led 
to the loss of apparently the entire sum through the bank accepting 
another cheque or bill in its stead, upon the principle laid down in 
the cases of Smith v. Ferrand, 7 R. & C. 19; Strong v. Hart, 6 R. &

ICO; Lichfield Vnion v. (Sreene, 26 L.J.Kx. 140; and by the late 
Mr. Justice Street (no mean authority) unheld in appeal, in liogd
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v. Xasmith, 17 O.R. 40; and that the appeal should lie allowed 
S. C. throughout, and the aetion he dismissed with costs.

Rogers Duff, J.:—1 a/n of the opinion that this appeal should be
allowed with costs.

Brewing & Anglin, J.:—1 am. with respect for the judges who have
taken the contrary view, of the opinion that this apical should lie 
allowed.

Anglin. J.
The material facts are as follows:—An inland hill of exchange 

drawn by the appellant on the Este van Security Co. payable on 
demand at Bienfait, Manitoba, was deposited by the payee (re­
scindent) with its bankers at Calgary on November 14, 1914, for 
the present 1 assume for presentment and collection. These 
bankers had no agency at Bienfait. Instead of employing the 
Bank of Hamilton, which had a branch office there, to execute 
their mandate, the bankers sent the appellant’s bill by post directly 
to the Este van Security Co., presumably on the day they received 
it. From that time until December 10, nothing further is known 
of the bill, so far as is disclosed by the record. On December 10 
the Estevan Security Co. (with which from November 11 
the appellant had funds on deposit sufficient to meet his 
bill) sent to the respondent*s bankers a draft on the Union 
Bank at Winnipeg for the amount of the bill and on the 
same day stamped the latter “Paid.” On presentment at Winni­
peg, the Union Bank refused to honour the Security Company's 
draft. The latter company suspended payment on December 10, 
and on the following day, the appellant received a telegram, sent 
on the 10th, informing him that his cheque (bill) had not been 
paid. Owing to the hopeless insolvency of the Estevan Security 
Co. any claim the respondent might have to rank in its liquidation 
in respect of his deposit with it is of little, if any, value.

Assuming that the rescindent's bankers adopted a usual and 
proper course in sending the bill drawn by the appellant by tin- 
post to the drawees (Bills of Exchange Act, R.8.C. c. 119, s. 78 id) ; 
s. 90 (2)), they thereby constituted the latter their agents to present 
to themselves. If so, they must be accountable for the conduct 
of those agents in regard to the presentment for payment and a 
like accountability rests on the respondent. If there was a pre­
sentment, either it was grossly dilatory if not made until December 
10, or, if it was made in due course after the receipt of the bill by
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the Security Co., there was what must, in the absence of any ex­
planation, lie deemed an inexcusable delay in giving notice tluit 
payment liad l>een withheld. Unless the lumbers received the 
money by return of post, the absence of an answer should have 
lieen considered as a dishonour and notice thereof should have been 
given promptly. At all events, at least, some inquiry should at 
once have been made, and that should have been followed up by 
steps to enable the appellant to protect his interest. So far as is 
disclosed by the evidence, nothing whatever was done. I am, 
therefore, of the opinion that, assuming there was a presentment, 
the bill, because there was undue and unaccounted for delay either 
in that presentment or in giving notice of dishonour by the agents 
of the holder, for which it cannot escape responsibility, the drawer 
is discharged. If authority for this view Ik* new led, the case of 
Bailey v. Boderham, 16 C.B.N.8. 288, supplies it.

It is a fair inference from the facts in evidence, that if the bill 
had been presented across the counter, as it might have been, it 
would have been paid. That the drawer was damnified to the 
extent of the face value of the bill by the failure of the bankers to 
discharge their duty, is therefore apparent. It follows that it is 
immaterial whether the instrument should be regarded as a cheque 
or as an inland bill of exchange. For reasons concisely stated by 
Winter, D.C.J., in Revelstoke Saw Mill Co. v. Fawcett, 8 W.W.R. 
477, 1 think it is not a cheque but a bill payable on demand, with 
the result, accurately stated by that learm-d judge, that, without 
proof of actual damage (which, however, exists in this ease), the 
drawer was discharged not merely in respect of the bill, but also 
from his liability on the original transaction for which it was given.

Although the only plea of the defendant is payment, the de­
fence of the negligence in regard to presentment and notice of dis­
honour was fully investigated at the trial, and the issue upon one or 
both of these defaults was clearly l>efore the court. Moreover, the 
defence based on the bankers’ default is tantamount to a plea alleging 
that the plaintiff is thereby estopped from denying payment. No 
injustice to the plaintiff on the grounds of surprise or otherwise can 
result from allowing the defendant to take advantage of any legal 
defence disclosed by the facts in evidence. Under these circum­
stances it would savour of extreme technicality to deprive him of 
the benefit of any such defence because not explicitly raised in his 
plea.
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Annotation.

If, us is by no means improbable, the respondent’s bankers, 
when they received the appellant's bill, placed the amount of it to 
the customer's credit, they would, under the circumstances in evi­
dence, find great difficulty in maintaining a right to debit its 
account with the amount of the bill when eventually returned to 
them as unpaid. If they had not that right, the plea of payment 
might well lx* regarded as actually established. Moreover, there 
is not a little to lx* said for the view that the defendant, if then still 
liable, was discharged when the bankers took the Security Co.’s 
draft on the Union Rank instead of insisting on payment of his bill 
in cash. No doubt when that draft was issued the amount of the 
defendant’s bill was charged against his account with the Estevan 
Security Co., and, as Brown, J., points out, he would thereafter 
have lx*en to that extent unable to obtain payment from it of his 
deposit. It may lie that after so charging up the bill to appellant’s 
account, the Security Co. should lx* regarded as having held the 
amount thereof, as agents for the respondent's bankers and there­
fore for the respondent. *

I prefer to rest my judgment, however, uixm the effect of the 
negligence of the respondent through its agents in regard either to 
presentment or to notice of dishonour.

The appellant is entitled to his costs in this court and in the 
Supreme Court of Saskatchewan en banc and judgment should be 
entered dismissing the action with costs. Ap/teal allowed.

ANNOTATION.
Cheques—Delay in presentmg for payment.

The Bills of Exchange Art, 1890 (53 Viet. e. 33) was a re-enactment with 
little modification of the English Bills of Exchange Act, 1882. In the revision 
of 1900, however, many alterations were made in the arrangement and con­
stitution of the sections. Many of the sections of the new Act consist of sub­
sections of the old Act and even more frequently sections of the old Act have* 
been divided into parts and sub-sections and now ap|M*nr in separate sections 
of the new Act.

S. 1(1(1 of the Aet of 1906 (R.8.C. 1906, c. 119) corres|x)nd* with s. 74 of 
the English Act of 1882. Clause a is as follows:—

(<i) Where a cheque is not presented for payment within a reasonable 
time of its issue, ami the drawer or the |x*rson on whose account it is drawn 
had the right, at the time of such presentment, as between himself and the 
bank, to have the cheque paid, and suffers actual damage through the delay, 
he is discharged, to the extent of such damage, that is to say, to the extent to 
which such drawer or person is a creditor of such bank, to a larger amount
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than ho would havo been had such cheque boon paid. This clause was passed 
to mitigate the rigour of the common law rule. At common law the omission 
to present a cheque for payment did not discharge the drawer until six years 
had elapsed, unless some injury resulted to him from the delay. Rtdtinson v. 
Hawksford (1846), 9 Q.B. 51; Laws v. Rand (1857j. 3 C.B.N.S. 442. But by 
the common law if a cheque was not presented within a reasonable time and 
the drawer suffered actual damage by the delay, the drawer was absolutely 
discharged, even though the damage suffered was less than the amount of the 
cheque, e.g . where the bank failed, but ultimately paid a substantial |sirtion 
of its liabilities, Alexander v. Lurch field (1842), 7 M. A: (1. 1061. It will b.* 
seen that the former part of the common law rule is impliedly preserved by 
the Act, namely, that if the drawer d<H-s not suffer damage by the delay, the 
holder may present a cheque within any period not exceeding the period of 
limitation of action. The drawer of a bill of exchange payable on demand is, 
however, by s. 86 of the Act, discharged if the bill is not presented for pay­
ment within a reasonable time after its issue. But see Wrnuite v. Fortin. 52 
Que. S.C. 229, where it was held that more than two years was a reasonable 
time under the circumstances. The drawer of a cheque in such case is dis­
charged only if he had the right at the time of presentment, ns between him­
self and the bank, to have the cheque paid, and suffers actual damage through 
the delay and only to the extent of such damage.

In Revelstoke Sawmill Co. v. Fawcett, S W.W.K. 477. F., in settlement of a 
claim for material supplied, sent to R. a cheque drawn on the Dominion 
Trust Co. R. did not present the cheque for five days. V|mui presentation it 
was dishonoured, the Dominion Trust Co. having suspended payment. It was 
held that if the Dominion Trust Co. was an incorporated bank so as to come 
within the definition of bank contained in the Bills of Exchange Act. F. was 
discharged, as to the amount of actual damage suffered by him through the 
delay in presentation, ami R. under s. 166, sub-sec. (M of the Act, became a 
creditor in lieu of F. of the Dominion Trust Co. But if the Dominion Trust Co. 
was not an incorporated bank as defined by the Act. not only was F. dis­
charged, in respect of the bill, but he was also discharged from his liability 
on the original consideration for which it was gix'en.

Clause B. of s. 166: The holder of such cheque, as to which such drawer 
or person is <lischarged, shall be a creditor, in lieu of such drawer or person of 
such bank to the extent of such discharge, ami entitled to recover the amount

This clause has adopted the principle of the civil law ami modified the 
general rule of s. 127, that a cheque docs not operate as an assignment of funds 
in the hands of the bank. If the drawer is discharged under clause («) the 
holder may recover from the bank out of the drawer's funds, to the extent to 
which the drawer is discharged, lianque Jacques-Cartier v. LimoUou (1899), 
17 Que. S.C., at p. 223. If, however, the drawer had no funds to his credit, but 
was authorized to overdraw, the drawer would still be discharged, but the 
holder could not prove against the bank.

If the delay in presentment is pursuant to an agn-ement between the 
drawer and the holder, the drawer would have to bear the loss resulting from 
the failure of the bank in the meantime.

Marreco v. Richardson, [1908] 2 K.B. at 593: The holder should present 
the cheque within a reasonable time of its issue, not only to guard against the 
contingency of the bank failing (see Revdstoke Sawmill Co. v. Fawcett, supra)

Annotation.
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Annotation, but to guard against any possible revocation of the hank's authority to pay, 
as by its receiving notice of the customer's death, the holder should also liear 
in mind that he may In» put to much trouble and inconvenience by his neglect 
to present the cheque within a reasonable time because banks in general 
understand it as a rule of business not to pay old cheques without enquiry. 
The drawer’s account may lie overdrawn, or he may have ceased to have an 
account with the bank, or might have become insolvent in the interval.

ReabokablkTime.—Sub-sec. 2of s. 166 is as follows:—“In determining 
what is a reasonable time, within this section, regard shall In* had to the 
nature of the instrument, the usage of trade and of banks ami the facts of the 
particular cast».”

This clause considerably relaxed the stringency of the old common law 
rule and became necessary in view of the increase in the circulation of cheques 
in place of cash or bank notes. The old cases laid down the following prin­
ciples, and in so far as they embody the present usages of trade and banks 
they will still control the meaning of the words “reasonable time" in the 
statutory definition:

(1) If a person who receives a cheque, and the banker on whom it is 
drawn an; in the same place, the cheque must in the absence of social cir­
cumstances he pnwilted for payment on the day after it is received. Alexander 
v. Hurchfield (1H42), 7 M. & Gr. 1061.

(2) If the person who receives a cheque and the banker on whom it is 
drawn are in different places, the cheque must in the absence of special cir­
cumstances be forwarded for presentment on the day after it is received, and 
the agent to whom it is forwarded mast in like manner present it or forward 
it on the day after he receives it. Hare v. Henty (1861), 20 L.J.V.C. 302. 
Pridéaux v. Criddle (1868), L.R. 4 Q.B. 455, Heyustod v. Pickering (1874). 
L.R. 8 Q.B. 428.

(3) In computing time, non-business days must be excluded, and when 
a cheque is crossed, any delay caused by presenting the cheque pursuant to 
the crossing is probably excused. As to unreasonable delay in presentment 
of cheques in view of the evidence as to the usage of trade, see llanque Jacques- 
Cartier v. Limoilou, xultra, where it was held that a cheque issued on the 
11th of the month and presented on the 15th was not presented within a 
reasonable time; see also Ijegarè v. Arcand (1895), 9 Que. 8.C. 122, where 
one day's delay was held to be unreasonable in view of the fact that there 
had been a run on the bank and that suspension was likely to follow.

N. S. THE KING ex rel. BURNS v. FIELDING.
A’ora Scotia Supreme Court, Russell, Langley and Drysdale, JJ., Ritchie, E.J 

*• G. and Chisholm, J. March 12, 1918.
Intoxicating liquors ($ III B—60)—Nova Scotia Temperance Act- 

Club—Liquor in clur building—Jurisdiction of magistrate. 
On an information under the Nova Scotia Temperance Act against a 

member of a club for unlawfully keeping liquor in the club building, the 
question is one of fact to he determined by the stiiwndiarv magistrate, 
no question of jurisdiction arises on which a writ of prohibition can

[Haii'es v. Hart, 18 N.8.R. 42, distinguished.]

Statement. Motion on liehalf of Michael F. Burns for an order that a writ 
of prohibition do forthwith issue directed to George H. Fielding.
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stipendiary magistrate in and for the ('ity of Halifax, to prohibit 
him from further proceeding or making a conviction on a certain 
information and complaint laid by K. S. Tracey, inspector under the 
N.S. Tern iterance Act for the City of Halifax, charging the relator 
with liaving, Itetween certain dates si>ecified, unlawfully kept for 
sale intoxicating liquor contrary to the provisions of Parts 1. and 11. 
of the N.S. Temperance Act and Acts in amendment thereto then 
in force in the City of Halifax.

,/. J. Power, K.C., for the relator, in support of application ; 
Sem. con.

Rvskell, J.:—This is an application for a writ of prohibition. 
The stipendiary magistrate of Halifax city was about to convict 
the member of an incorporated club of keeping liquor for sale 
under the circumstances appearing in the evidence. The practice 
was for the club to keep liquor in an ice chest or box. Any member 
desiring to drink it could help himself from the stock and deposit 
the price. It seems that there was sometimes a person in charge 
of the stock and sometimes there was no one. I think this was a 
sale by the club to the member. If the club were unincorporated 
it is conceivable that every member would be liable for keeping 
the liquor for sale. But the corporation is a distinct juristic 
person and the property in the liquor as well as the possession of it 
was in the corporation. The meml>er had neither proj>erty nor 
possession and so far from keeping the liquor for side he himself 
was the purchaser of the liquor consumed. It is probable that 
the legislature never intended to put the member of an incorporated 
club in any different position from that of the member of a club 
not incorporated. But in construing a criminal statute 1 do not 
think we are at liberty to indulge» in any speculations of that 
nature.

I do not, however, think that the case is one for a writ of 
prohibition. I think the magistrate had jurisdiction under the 
information to inquire into the question whether the defendant 
charged in the information was or was not guilty of the offence.

I cannot see that there was any preliminary question to be 
decided upon which his jurisdiction depended as was held in the 
case of Hawes v. Hart, 18 N.S.R. 42, by one or more of the n embers 
of the court. The only question he had to decide was whether 
the defendant had committed the offence charged. That decision
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involved the interpretation of a section of the N.S. Temperance 
Act. So may every east1 that comes lieforc the court under tin- 
provisions of the Act. I think the magistrate had jurisdiction 
to decide that question.

Drysdale, J.:—This application is for a writ of prohibition 
to prevent the stipendiary magistrate from proceeding further with 
an information against Michael F. Hums laid by one Edwin S. 
Tracey, whereby Rums is charged with keeping for sale intoxicating 
liquor contrary to the tenus of the N.S. Temperance Act. Rums 
is the vice-president of an Athletic Club and the charge against 
him is keeping or having in the club house liquor against the 
terms of s. (>(3), whereby he is deemed to violate s. 5 of e. 2 of 
the Acts of 1910.

A careful reading of the legislation convinces me that it was 
intended to cover just such a ease as this evidence discloses against 
Rums. The difference between incorporated and unincorporated 
societies is abolished and the keeping or having in the club house 
liquor for the use of any pefson resorting thereto not only makes 
the club liable, but shall lie deemed a violation of s. 5 by the 
memliers or persons so resorting. Whether Rums kept liquor in 
the club for himself and others or for himself contrary to the 
spirit and meaning of s. 6 (3), is a question of fact to be determined 
by the magistrate and not for our consideration, except to say that 
the case as made before the magistrate warrants him in proceeding. 
I would refuse the writ.

Ritchie, E.J.:—Fielding is the stipendiary magistrate for the 
('ity of Halifax; Tracey is the inspector for the purpose1 of enforcing 
the N.S. Temperanee Act. An information was laid against the 
relator, Micliael F. Rums, for unlawfully keeping for side intoxi­
cating liquor contrary to the provisions of the Act. Rums is a 
mem lier of the “Resolutes Amateur Athletic Club of Halifax." 
The club was incorporated by e. 1.53 of the Acts of the Province of 
Nova Scotia for the*year 1901. The objects of the club as stated 
in its Act of Incorporation are: “The promotion and encouragemenl 
of athletics and the physical improvement of its menders.'’ It 
is, therefore, very clear that the keeping of beer for the members 
was not one of the objects of the club. Reer can hardly be re­
garded as promoting and encouraging athletics or the physical 
improvement of the club members. Apart from this the evidence
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shews tluit the lieer was owned anti kept by the memliers and not 
by the club as a club.

The case came on for trial Indore the sti])endiary magistrate. 
He intimated that he thought it was a ease for conviction but 
also intimated that he would hold his hand to enable the relator 
to apply to this court for a writ of prohibition, and the appli­
cation now comes before the court.

S. 5 of the Act makes it an offence to keep intoxicating liquor 
for sale. Beer is a malt liquor which comes within the definition 
of “intoxicating liquor” as defined in the Act.

Sub-s. 2 and 3 of s. G of he Act are as follows.—
2. Any incorporated or unincorporated society, association or club, or 

any member, officer or servant thereof, or fx-rson resorting thereto, that sella 
or barters liquor to any member thereof, or to any other person, shall be held 
to have violated a. 5 of this Act, and shall incur tin* jxmnlty provided for the 
unlawful sale of liquor.

3. The keeping or having in any house or building, or in any room or 
place occupied or cont rolled by such societ y, association or club, or any member 
or members thereof, or by any person resorting thereto, of any liquor for sale 
or barter, shall l>c a violation of s. 5 of this Act.

By an amending Act (1 (leo. V. 1911 c. 33 s. 4) the sub-s. 3, 
above quoted, was repealed and the following substituted:—

The keeping or having in any house or building, or in any room or place 
occupied or controlled by such society, association or club, or any member or 
members thereof, or by any |x-rson resorting thereto, of any liquor shall be 
deemed a violation of s. 5 of this Act.

The words “for side or barter” are intentionally struck out. 
Therefore the question of fact is, did Burns keep or have the beer 
in the club building? I think there is evidence upon which the 
stipendiary magistrate can hold, if he thinks proper to do so, that 
Bums had or kept the lieer in the club building. This question 
of fact is entirely for him, and is not subject to the control of this 
court. Burns, as 1 have said, was a member of the club and its 
vice-president.

Robert Horner swears:—“The ale lie longs to the memliers of 
the dub.” William White swears:—“The ale lie longs in part to 
me. It liclongs to all the memliers of the club.”

If it belonged in part to White, it also lielonged in iiart to Burns 
and he drank it in the club.

In the view which I take of the evidence, it is not necessary to 
discuss the cases cited. It is urged that the prosecution was out 
of time. I think there is no ground for this contention.

17—40 D.L.R.
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N. 8. In my opinion the application should Ik* refused.
8. C. Chisholm, J.:—The sections of the N.K. Temix»ranee Act which

The King 
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Fielding.

have to Ik* considered art1 s. 0 (2) of c. 2 of 1910 and sul»-s. (3) of 
said s. 0 as amended by s. 4 of c. 33 of 1911. They are as follows:— 
(The sections referred to are quoted in full in the opinion of Ritchie.
EJ.)

Chisholm. J. Sub-s. (2) makes it an offence against the Act for the club, 
or any mendier or officer or servant thereof, to sell or barter 
liquor to any member of the club, or to any other person. The 
sale by the club or by any of its members, officers or servants is 
the offence defined in that sub-section. Sub-s. (3), as it originally 
stood, made it an ~ e to keep or have for sale or barter in any 
house, building, room or place controlled or occupied by any 
such mendier or controlled or occupied by any person resorting 
thereto. Those who are capable of committing this offence are. 
1 take it, iiersons or clubs who kept or had, in such defined prem­
ises, liquors for punaises of barter and sale to anybody to whom 
a sale could be made. The amendment of 1911 makes si ving
or keeping of liquor in such permises, no matter whether kept or 
had for purposes of sale or barter or not, a violation of the Act.

The question then is, did the defendant, by himself alone, 
or with others, keep or have liquor in premises occupied or con­
trolled by the club or by its members or officers of which he 
was one? If we are permitted to look at the evidence 1 should say 
with hesitation that he did. lie was a mendier of the club and 
was its vice-president and lie and his fellow members permitted 
the liquor to Ik* kept there.

1 am of opinion that the application for the writ of prohibition 
should Ik* refused. Application refuacd.

BASIL BERG v. COWIE.

C. V Sun 1;atehewan Court i.f Ap/xul. Iluullain, C.J.S., Xc id a nils, Luinnnt mot 
Eliroorf. JJ.A. March 27, 191H.

Master and servant i 8 IK—21)—Hefvhal of servant to do work 
Right ok master to discharge Vii.k names—Condonation.

Refusal on the part of a servant to |K*rform the duties for which I - 
was hired, gives the tnasti r the right to dismiss him, es not just il \
the muster in insulting him by calling him vile names. The servant d<«- 
not necessarily condone the offence because lie does not leave the empl"\ 
immediately, especially if the offence is again committed after a few days 
after which the servant d<K-s leave the employ.

4
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Appeal by plaintiff from a judgment of the trial judge dis­
missing an action for recovery of wages. Reversed.

1). A. MeXiven, for respondent.
Havltain, C.J.S.. and Newlaniw, J.A., concurred with 

Lamont, J. A.
Lamont, J.A.:—The facts in this ease are simple. The de­

fendant hired the plaintiff to work for him on his farm from April 
10. 1917, until the fall of the same year at a wage of |00 per 
month. The plaintiff worked until July 17. On July 1"> the 
defendant's wife asked the plaintiff to milk the cows; the plaintiff 
at first refused but sulwequently did it. Next morning some 
words took place tietween plaintiff and defendant, in the course of 
which the plaintiff said that he could not get along with |>coplc 
that had worked out. The defendant considered this remark to 
refer to his wife and to cast a slur upon her. and he used abusive 
and insulting language toward the plaintiff. Aceording to the 
plaintiff he called him a "liar and a liastard” several times. The 
defendant admits t liât he called him a "cur" and a "liastard.” < hi 
the evening of July 17 the plaintiff asked the defemlant if lie was of 
the same opinion still; the defendant said ho was. According to 
the plaintiff’s evidence, the defendant reflated the offensive names 
he had called him the day before. The defendant’s evidence on 
the jxiint is this: “On Tuesday night he asked me if I was still of 
the same opinion. I said ‘Yes’ until he " gised. and I could 
then withdraw everything I said, lie said he would quit.” The 
plaintiff left the defendant’s employ the next morning.

The findings of the trial judge am as follows:—
I miinhtvr that the eontraet was an entire contract, payable at the termin­

ation of the contract, at the rate of StiO |*-r month.
The evidence shews that the plaintiff refused to do work which he was 

lawfully called upon to do on the Sunday morning when he was instructed to 
milk the cows. The evidence also /thews that the defendant iwd insulting 
language to the plaint iff on the Mom lay and the Tuesday.

The defendant had the right, when the plaintiff refused to milk the cow, 
to discharge him immediately, hut had no right to use insulting and abusive 
language to him. On the other hand, when the defendant used insulting and 
abusive language to the plaintiff, he. no doubt, had a right to leave the employ, 
had he done so immediately, lie «lid not, however, U‘nv«‘ immediately but 
took time to think the matter over, and on the Wednesday following he left 
the employ.

The defemlant. by not discharging the plaintiff immediately on his refusal 
to w«wk, condoned what had taken place, ami the plaintiff, by not leaving
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immediately after the abusive language was used to him, also condoned the 
use of the abusive language.

He thereupon dismissed the action, but directed that each 
party pay his own costs.

In my opinion, the District Court Judge erred in dismissing the 
plaintiff's action. The hiring was from April 10th to the fall “at 
a wage of S60 ]x*r month.” This is a monthly hiring and the wages 
accrued due at the expiration each month of service: Grant v. 
Bradley, 4 S.L.R. 505. The plaintiff is, therefore, in any event, 
entitled to 3 months’ wages, less .$10 which he had received. 
Whether he is entitled to lie paid for the 7 days he worked after 
July 10th depends op whether or not he was justified in leaving. 
If he was justified, he is entitled to be ]uiid; if not, he cannot 
recover any wages for work done after July 10.

The quest km, therefore, is, did the language used towards him 
by the defendant on Monday morning and persisted in on the 
evening of the following day justify tlie plaintiff in quitting the 
service?

In ClouMon v. Carry, [1906] A.C. 122, the Privy Council held 
that there is no fixed rule of law defining the degree of misconduct 
which will justify dismissal from the service. That it is a question 
of fact for the jury, whether the degree of misconduct was incon­
sistent with the fulfilment of the express or implied conditions of 
service so as to justify dismissal. I take it that the principles 
governing the right of an employer to dismiss his servant will also 
govern the right of a servant to abandon his employment. In the 
ease* just referred to, their lordships say that “any misconduct incon­
sistent with the fulfilment of the express or implied conditions of 
service will justify dismissal.”

What are the implied conditions of service? So far as the 
servant is concerned these depend, in a great measure, U]xm the 
nature of his employment and his master’s business. He is bound, 
however, to ol>cy all lawful orders of his master, to l)C honest and 
diligent in his master’s business and not abuse his confidence in 
matters appertaining to his service—Smith on Master and Servant, 
5th ed., p. 99.

Furthermore, the master is entitled to l>e treated with resect 
by his servant. On the other hand, the servant is also, in my 
opinion, entitled to decent treatment at the liands of his master.
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There are many servants whose feelings are as tine and whose 
sensibilities are as susceptible as those of the master, and a m. ter 
has no right to make the eonditions of living, on the |wirt of his 
servants, intolerable to a man of decent feeling. To call a man a 
“cur” is to call him a low, ill-bred, surly or cowardly fellow; it is a 
term of contempt—(New Knglish Dictionary). To call him a 
“bastard” is to cast asixirsions u|xm his birth ami parentage. No 
evidence was given by the defendant that these words were used 
by him and understood by the pluintilT in a sense other than their 
ordinary meaning. I think it would have lteen open to him to show 
(if such were the fact) tliat they were mere tenus of abuse used ami 
understood in a sense less degrading than their true meaning. No 
such evidence was given. Indeed, from the fact that the de- 
fcmlant persisted in them after a lapse of two days, the conclusion 
might fairly, I think, lie drawn, that they were not mere terms of 
abuse uttered in a moment of anger.

The trial judge has found, as a fact, that the employment of the 
language used by the defendant toward the plaintilT afforded ample 
justification for the plaintiff's leaving his employment. This lning 
a question of fact, I do not think it should liedisturlied. Moreover, 
I agree with the conclusion reached by the trial judge. The eon­
ditions of employment, in my opinion, would lx* intolerable if a 
master were permitted to use such language towards his servant, 
and the servant could only escape therefrom by losing his wages if 
he refused to submit to it.

The trial judge, however, held furt her t lui, t he plaint iff had con­
doned the use of this language1 by the defendant. With deference, 
I am of opinion, there is no evidence to support this The 
fact tliat the plaintiff did not leave at once is, to my mind, under 
the circumstances, no evidence. His waiting two days Ix-forc 
asking the defendant if he still Ixdieved he was the kind of man his 
words implied, would indicate that he thought the defendant might 
have used the ternis as a result of momentary anger, and tliat after 
time had cooled his anger, he would retract. At any rate the 
question on Tuesday night shows he was not condoning the defend­
ant’s offence. On the defendant's refusal to retract unless the 
plaintiff aixilogised, the plaint iff left. 1 cannot, iti this, see evidence 
of condoning the use towards himself of the contemptuous and in­
sulting tenus used, but, even if there had I wen, in effect the de-
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fondant reiterated the words he had formerly used. If the de­
fendant had any real grievance against the plaintiff liecause the 
plaintiff had refused to milk the cows, he might, according to the 
finding of the trial judge, with which I also agree, have dismissed 
the plaintiff ; hut where a master decides not to exercise his right of 
dismissal the failure on the part of a servant to ix»rform the duties 
for which he was hired does not give the master a right to insult 
him as the defendant in this case insulted the plaintiff. This point 
is touched upon by Wet more, .1., in Owen v. James, 4 Terr. Lit. 
174, at 176, where he says:

A mere expression of opinion by an employer that his hired man is not 
doing as much work as he ought to do, at any rate unless the remark is couched 
in language which a reasonable man would not submit to, is not sufficient to 
justify a hired man breaking his contract of hire.

In my opinion the language of the defendant was such as no 
man could reasonably lie called uj>on to submit to.

Reference was also made to certain authorities which indicate 
that a single offence is not sufficient to justify dismissal from or 
abandonment of an employment. I do not think any definite 
rule can be laid down. Every case must Ik* determined upon its 
own circumstances and the nature of the offence. Sec Mettrait v. 
ttrook'8, 4 8.L.R. 124. I, therefore, think the plaintiff was justified 
in leaving.

The appeal should, in my opinion, Ik* allowed with costs; the 
judgment lielow set aside and judgment entered for the plaintiff 
for the amount of his claim and costs.

Elwood, J. A.:—This is an action brought by the plaintiff to 
recover wages, at the rate of 860 a month, from April 10, 1017. 
until July 16, 1017, on which latter date the plaintiff left the de­
fendant’s employment.

The evidence shows that the hiring was under a verbal agree­
ment to work from April 10 until the fall of that year at a wage of 
860 a month. Nothing was said as to when the wages were to be 
paid. On the day preceding that upon which the plaintiff lefl. 
the plaintiff and defendant had some words, in the course of which 
the defendant made use of some very insulting language to the 
plaintiff'. On the following day the plaintiff asked the defendant 
if he had the same ideas, and he said “Yes” and called him the
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same names again. I am satisfied that these words were intended 
as merely words of abuse. The plaintiff thereupon left the em­
ployment and brought this action, which was dismissed by the 
District Court Judge, who held that the plaintiIf left his employment 
without justification, and that, as terms of the employment had 
not lieen completed, the plaintiff was not entitled to anything.

So far as the 3 months which the plaintiff did complete are con­
cerned, I am satisfied that the plaintiff is entitled to his wages for 
those months. Johnston v. Keenan, 3 Terr. L.R. 230; Taylor v. 
Kinsey, 4 Terr. L.R. 178.

The question of whether the plaintiff is entitled to wages for 
the few days that he worked in the fourth month, would depend 
on whether or not he had any justification for leaving the employ­
ment.

SANK.

C. A. 
Berg

Elwood, I.A.

ln2()Cyc., p. 1)8(1, it is stated that a servant is not justified in 
abandoning his contract Indore the expiration of tin* term unless 
good and just causes exist therefor, ami that, generally shaking, 
any breach of the express or implied provisions of the contract of 
employment by the master, or any act or neglect on his part which 
is prejudicial to the safety, health, comfort, morals or reputation of 
the servant will be deemed sufficient grounds for abandonment. 
In the notes to the alxm* it is stated that a mere disagreement or 
rude remark by the master is no justification, neither is harsh 
language by the master. 1 cannot find any case in which it has 
heen held that mere abuse by words or insulting language are 
sufficient grounds for the servant abandoning his employment. I 
quite realize that the relationship of master and servant is greatly 
different from what it was in early days. Formerly, a servant was 
practically a mere chattel; the master could do with him practi­
cally what he liked. He could chastise him. But conditions have 
greatly changed, ami I apprehend that conduct which would not in 
the early «lays have justified a servant in abandoning his employ­
ment would Ijo held 1 onlay as sufficient grounds for ul nun tournent. 
There are cases in which it has been held that a servant may be 
dismissed for gross insolence or rudeness to his master, but it has 
l>oon held that a single instance of insolence on t lie part of a servant 
is not suffiemnt ground for dismissal. Edwards v. Lay, 2 F. «V F. 
94.
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In the case at liar, the insulting language used was practically 
on an isolated occasion. While it is true it was repeated the next 
day, it was only repented on the invitation of the servant, and even 
then, the master said in reply to the servant’s question, that he was 
of the same opinion until the servant ajiologised for something he 
had said, and that, on an apology being given, he would withdraw. 
1 can quite conceive that continued abuse of a servant by mere 
words might lie a ground for almndonment, but 1 am of the opinion 
that, in the circumstances of this case, a sufficient ground for 
abandonment was not shown.

The appellant, in my opinion, is cut it led to judgment for 
$180.00, less cash received on account, $10. The appellant is 
entitled to have his costs of the iction and of this appeal.

Appeal allowed.

APPELEE ?. WINDSOR SECURITY Co. Ltd.

Ontario Supreme Court, Apellate Division, Meredith, C.J.C.P., and Riddell, 
Lennox and Rose, JJ. Ikccmbcr 7, 1917.

Mortgage (§Y1E—90)— Mortgagors and Purchasers Raw An
Mortgages executed prior to August, 1914 — Proiiihiimn 
AGAINST.

The prohibition against proceedings under the Mortgagors and Pur­
chasers Act, 5 Geo. V. c. 22 (Or), and the amendment thereto, 6 Geo. V'. e. 
27 (()), and the Statute Law Amendment Act, 7 Geo. V. <\ 27 s. 9§, as to 
mortgages, is expressly and plainly confined to mort gages “made or exe­
cuted prior to August 4, 1914." A mortgage made after that <late al­
though in substance a renewal is not within the Acts.

[See Annotation 22 D.L.R. 805.]

Appeal by plaintiff from an order of Sutherland, J. dismiss­
ing an action (brought without the leave of a Judge) to recover 
the principle money secured by mortgage. Reversed.

J. //. liodd, for appellant.
il’. E. Ilaney, K.C., for respondents.
Meredith, CJ.C.P.:—The single question involved in this 

appeal is: whether the prosecution, without the leave of a Judge, 
of such an action as this, is prohibited by the recent moratory 
legislation of this Province.

That legislation is comprised in these enactments: the Mort­
gagors and Purchasers Relief Act, 1015—5 Geo. V. ch. 22 (O.)—an 
Act to amend the Mortgagors and Purchasers Relief Act—0 Geo. 
V. ch. 27 (Ü.)—and the Statute Law Amendment Act, 1917— 
7 Geo. V. ch. 27, sec. 59.
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Though these enactments must lie deemed to lie remedial 
enactments, and as such must he liberally interpreted, we must 
take care that we do not go a step further and extend their pro­
visions to things which some may think ought to have liecn, or 
even were intended to have lieen, hut in fact were not, covered 
by them.

As to mortgages, the prohibition against proceedings, for the 
recovery of the principal moneys secured by them, is expressly 
and plainly confined to mortgages “made or executed prior to 
the 4th day of August, 1914” (sec. 2 (1) (a) of the first enactment) ; 
and even in regard to them the prohibition is, by sec. 4 of the first 
enactment, further curtailed so as to exclude mortgages made 
liefore that day which have been extended or renewed after it. 
But, by the second enactment, this further curtailment was re­
duced so that it now covers such mortgages only where the “exten­
sion or renewal is for not less than three years, and the rate of 
interest provided for in the original mortgage is not increased by 
such extension or renewal.”

Hitherto this case seems to have been dealt with afl if there 
were some prohibition contained in these enactments against 
proceeding on some mortgages though made after the 4th day of 
August, 1914: but that is plainly not so. The prohibition, as 1 
have said, is expressly and plainly confined to mortgages made 
liefore that day; that is, liefore the war, which, and its effect, 
mortgagors could not prevent ; and does not touch mortgages 
made after the lieginning of the war, the making of which, mort­
gagors could prevent—the making of which is their own act.

The mortgage in question having, admittedly, been made after 
the 4th day of August, 1914, how is it then jnissible to bring this 
action within the prohibitory words of these enactments?

To say that it is in substance only a renewal of a mortgage 
made liefore that day, cannot help the respondents; it was none the 
less a mortgage made after that day, and so one without, expressly 
and plainly without, these enactments. We cannot add to the 
words “made or executed prior to the 4th day of August, 1914,” 
such words as “or re-made or re-executed after that day:” nor 
does there seem to lie any good reason why the Legislature should 
do so; their purpose was, as I have said, to protect those* injur­
iously affected by the war, not those who, with a full knowledge 
of the war and its effect, choose to make mortgages.
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This case can l>o brought within the provisions of the enact­
ment only: (1) by ignoring the fact that they affect only mortgages 
“made or executed after the 4th day of August, 1914;” or else 
(2) by turning the curtailing section, 4. into an enlarging provision, 
and then unwarrantably and inexcusably holding that by implica­
tion a mortgage made after the 4th day of August, 1914, is brought 
within the enactment if it can be called an extension or renewal 
of one made lie fore that day. 1 say “unwarrantably and in­
excusably” mainly liecausetodoso is to at tribute to the Legislature 
the want of ability to state in plain words a simple purpose.

Rut, if that were not so, how can it be found that the mortgage 
in question was only an extension or renewal of another mortgage, 
another mortgage which long since ceased to exist, and was, long 
since, formally discharged, and the discharge of it duly registered: 
and not only that, but a mortgage made by an entirely different 
mortgagor, the other mortgagor having, and having had since the 
discharge of his mortgage, no interest in the mortgaged property 
or in any dealings with it, and indeed no kind of liability in respect 
of mortgage or mortgaged property: and a mortgage different in 
all respects from the other; the only semblance of likeness in them 
Ixing that the mortgaged lands were the same in the first as they 
are in the second of these mortgages, and that each was given by 
a purchaser—a different purchaser—to secure payment of part of 
his purchase-money ?

There may lx? an “extension” or a “renewal” of a mortgage 
without making a new one, and to such an “extension or renewal” 
the Act is plainly applicable.

The ap]>eal should lx* allowed and the order appealed against 
set aside.

Ridden.J. Riddell, J., agreed that the appeal should lx* allowed.

How,j. Robe, J.:—Section 2 of the Mortgagors and Purchasers Relief
Act, 1915, imposes restrictions upon the right to enforce payment 
of the principal money secured by mortgages made licforc the 
4th August, 1914. Certain exceptions from those restrictions are 
made by sec. 4, as amended in 1916. The mortgage in question 
is not within the words of sec. 2, in that it was made after the 4th 
August, 1914: the question is, whether it must, nevertheless, lx*
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held to lie affected by sec. 2 because it is not excepted from it by 
sec. 4: that is to say, sec. 4 enacts that sec. 2 shall not apply to 
extensions or renewals of a certain description made after the 4th 
August, 1914; and the question is, whether sec. 2 is to Ik* held 
applicable to this mortgage, because it is an extension or renewal 
which does not answer the descript ion of t he extensions or renewals 
so expressly excepted from the operation of sec. 2.* In so stating 
the question I am assuming that the mortgage sued upon is an 
“extension” or “renewal,” although there is much to lx* said for 
the contention that it is neither the one nor the other, but is a new 
mortgage.

I think that the answer to the question is to be found in a case 
tliat was not brought to Mr. Justice Sutherland's attention: ll>*< 
Derby Union Guardians v. Metropolitan Life Assurance Society, 
[1897] AX'. 047. In that case the House of Lords had to consider 
a statute of 1871, which is set out in the report of the case in the 
Court of Appeal: [1897] 1 Ch. 335. The statute enacted that if, 
at any time, Poor Law Guardians should be able to borrow money 
at a rate of interest lower than the rate secured by a charge pre­
viously made by them, they might, with the authority of the Poor 
Law Board, borrow the requisite amount to redeem the balance 
secured by such charge; but no express power was given to redeem 
without the consent of the persons to whom the money secured 
by the charge might be payable. There was, however, a proviso 
in these words : “ Provided that in the event of any loan outstand­
ing at the time of the passing of this Act, no such redemption shall 
take place without the consent of the |x*rson or persons to whom 
the loan shall be owing:” and the argument was that, in view of 
these words, it must be held that there was power to redeem 
without consent in the case of loans that were not outstanding 
at the time of the passing of the Act. The House of Lords did not 
give effect to this argument. There was a difference of opinion 
as to what the proviso really meant, but all were agreed that, 
whatever it meant, it had not the effect contended for.

Thus, Lord Watson said (pp. 052, 053): “I am perfectly clear
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•Sectiort 4. ae amended, excepts an extension or renewal for not less than 
three years, wheie the rate of interest provided for in the original mortgage is 
not i net eased by such extension or renewal. The mortgage made in 1015 was 
payable at the expiration of two years, with interest at 7 |ier cent, per annum, 
the rate in the earlier mortgage was 5 per cent.
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that if the language of the enacting part of the statute does not 
contain the provisions which are said to occur in it, you cannot 
derive these provisions by implication from a proviso. When one 
regards the natural history and object of provisoes, and the manner 
in which they find their way into Acts of Parliament, 1 think your 
Lordships would lie adopting a very dangerous and certainly 
unusual course if you were to inqxirt legislation front a proviso 
wholesale into the liody of the statute, although 1 perfectly admit 
that there may be and are many cases in which the terms of an 
intelligible proviso may throw considerable light u)>on the ambig­
uous import of statutory words.”

Lord Ilerscliell amplified what Lord Watson had said alsiut 
“the natural history and object of provisoes,” saying (p. 650): 
“One knows perfectly well that it not infrequently happens tliat 
liersons are unreasonably apprehensive as to the effect of an 
enactment when there is really no question of its application to 
their ease; they nevertheless think that some Court may possibly 
hold that it will apply to their case, and they suggest if it is not 
intended to lie applicable no harm would lie done by inserting a 
proviso to protect them; and, accordingly, a proviso is inserted to 
guard against the jiarticulnr case of which a particular |ierson was 
apprehensive, although the enactment was never intended to apply 
to his case, or to any other similar cases at all. If the construction 
contended for were adopted the result would lie this : Having put 
in a proviso which was thought to lie needless in order to satisfy 
certain jiersons, or a particular class of persons, and allay their 
fears, you would have the enactment so construed against the 
intention of the legislature as to impose a liability u|ion a nmol icr of 
people who were not so apprehensive, or jierliaps were not present. 
and therefore did not think it necessary or were not in a position 
to protect their own interests by a proviso.”

Lord Davey said (p. 657): “It seems to me that the whole 
argument of the ap|ielluiits really comes to the old and apparently 
ineradicable fallacy of importing into an enactment, which is 
expressed in clear and apparently unambiguous language, some­
thing which is not contained in it, by wliat is called implication 
from the language of a proviso which may or may not have a mean­
ing of its own.”

It seems to me tliat not only the passages tliat I have extracted

;.U
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hut also the whole of the reasoning in the HV«t Derby ease applies 
with equal force to the statu4 ; under consideration here: and 1 am 
therefore of the opinion that the Mortgagors and Purchasers 
Relief Act does not n-strict or limit the right to take or continue 
proceedings for the recovery of the principal money secured hy 
the mortgage of the 8th February, 1915, whether or not that 
mortgage is held to 1m» an extension or renewal of the mortgage 
made hy a former owner of the land in 1911 : sec also McLaughlin 
v. 1 VcHtgarlh (1906), 22 Times L.R. 594, 75 L.J. (P.C.) 117.

1 would allow the ap]>cnl.

Lennox, J. (dissenting) :—An appeal from an order of Mr. 
Justice Sutherland dismissing this action, on a mortgage, for 
foreclosure, commenced without leave of a Judge.

The mortgage upon which the plaintiff bases his claim for 
$28,025, with interest at 7 per cent, per annum, payable half- 
yearly, was executed on the 8th day of February, 1915, and by 
its terms was made imyablc on the 8th day of February, 1917. 
There is no interest in arrear, nor is there any claim arising out of 
non-payment of taxes or insurance premiums.

It is contended by the defendant company that this mortgage 
is merely a renewal or extension of, ami admittedly it is based ujkhi 

and arises out of, a mortgage of the same land, securing payment 
of a balance of the purchase-money of this land and taxes, etc., 
executed on the 8th February, 1911, at 5 per cent, half-yearly, of 
which the plaintiff was assignee, and which had one year to run 
when the mortgage first al>ovc mentioned was made. The de­
fendant company derived their title under the first mortgagor: 
and assumed payment of the mortgage indebtedness.

The consideration for the mortgage of February, 1915, was 
made up of the balance of principal money then owing on the 
mortgage of February, 1911, $27,625, and $400 of taxes upon the 
mortgaged property, then paid by the plaintiff at the request of 
the company. Sec paragraphs 8 and 9 of the plaintiff’s affidavit. 
The payment of these taxes was provided for and secured by the 
original mortgage. This is inq>ortant, for the inclusion of taxes 
is the circumstance upon which the plaintiff bases the contention 
that the mortgage of February, 1915, was not an extension or
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renewal of the mortgage of February, 1911, but a new mortgage: 
and that it is not affected by the Mortgagors and Vurclmsers 
Relief Act, 1915, 5 Geo. V. eh. 22, or the amendment thereof 
(1916), 6 Geo. V. ch. 27.

When the mortgage was executed in 1915, or afterwards, a 
discharge of the mortgage of 1911 was executed, and it was stated 
during the argument that the discharge has lieen registered; it 
was not shewn or stated when the discharge was executed or when 
or by whom it was registered. The mortgages are not in Court. 
I presume it was the ordinary statutory discharge. The Mort­
gagors and Purchasers Relief Act was assented to on the 8th 
April, 1915, or exactly one month after the execution of the second 
mortgage.

The principal provisions of this Act and amending Act, in so 
far as they appear to lie directly relevant to the question in 
appeal, are:—

Section 2 (1), which reads : “No person shall” (without 
leave of a Judge) “(o) take or continue proceedings by way of 
foreclosure or sale or otherwise, or proceed to execution on or 
otherwise to the enforcement of, any judgment or order of any 
Court, whether entered or made before or after the passing of 
this Act, for the recovery of principal money secured by any 
mortgage of land or any interest therein made or executed prior 
to the 4th day of August, 1914.”

Eliminating from this clause irrelevant provisions, having re­
gard to the facts of this case, it reads: “(a) take . . . pro­
ceedings by way of foreclosure ... for the recovery of 
principal money secured by any mortgage of land . . . made 
or executed prior to the 4th day of August, 1914.”

The thing dealt with here is the money secured, and the re­
straint is upon the enforcement of payment of that money if 
secured by any mortgage executed before the 4th August. But for 
the word “principal,” and the specific exceptions contained in 
sec. 4, the restraint would apply to the interest as well, and to 
taxes too, perhaps, but for the same section.

Section 4 (1), as amended by 6 Geo. V. eh. 27, sec. 1, reads: 
“Subject to the provisions hereinafter contained, sections 2 and 3 
shall not apply to any contract for sale or purchase or to any 
mortgage [made or entered into after the 4th day of August, 1914.
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or to any extension or renewal maile or entered into after the 4th 
day of August, 1914, of a mortgage made or entered into prior to 
that date where sueh extension or renewal is for not less than three 
years, and the rate of interest provided for in the original mortgage 
is not increased by sueh extension or renewal] nor to the proceed­
ings taken for the recovery of interest (including arrears of interest 
which may under the terms of any such mortgage or extension or 
renewal have lieen or may lie added to the princi|>al money 
secured thereby) or rent or taxes or insurance or other disburse­
ments for which the mortgagor was liable in the first instance, 
and as to which lie is in default," etc. The amendment was 
effected by striking out certain words and introducing other 
words at that point. The words within the square brackets aliove 
are those introduced by 0 (leo. V. ch. 27, sec. 1. Before amend­
ment, sec. 4(1) down to the words “nor to the proceedings,” 
where the words introduced end, read: “Subject to the provisions 
hereinafter contained, sections 2 and 3 shall not apply to any con­
tract for sale or purchase or to any mortgage or extension or renewal 
thereof made or entered into after the 4th day of August, 1914"

Under this part of sec. 4 (1) two matters were originally 
provided for: (1) that secs. 2 and 3 shall not apply to a mortgage 
made after the 4th August, 1914, a wholly unnecessary provision: 
nor (2) to an extension or renewal of any such mortgage; but, 
reading the whole section, and having regard to the way the other 
provisions have been interpreted, and to give effect to every part, 
it is necessary to interpret “extension or renewal" as applying to 
an extension or renewal, after the 4th August, of any mortgage.

Whether I interpret the oiiening words of sec. 4 (1) literally, 
as first suggested, or so as to give effect to the later provisions as 
to interest, insurance, etc., as these provisions have lieen under­
stood and given effect to, and as I think the whole section must lie 
interpreted, the result is:—

(1) That the Legislature, in passing sec. 4 (1), interpreted 
sec. 2 (1) (a) as per se including extensions or renewals of mort­
gages, as well as mortgages; has treated mortgages and renewals 
and original mortgages as practically the same thing: and, to limit 
it and clearly define its scojie, introduced the words I have aliove 
italicised. This is not, perhaps, according to decided cases, per se 
a determining factor.
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(2) That, although it is clear that sec. 2 cannot apply to a 
mortgage transaction originated and entered into after the 4th 
August, 1914, yet the amending Act cannot apply to the trans­
action in question here, unless it is to lie treated as to all intents 
a new mortgage “made or entered into" on the 8th February, 1915; 
for the facts do not conform to any of the provisions as to extension 
or renewal contained in this amendment. “Made or executed" 
are the words used in sec. 2.

(3) That the intention of the legislature was not so much to 
protect mortgagors and purchasers from a personal liability which 
they might lie unable to discharge—although actions on the coven­
ants etc. are included—for a personal judgment cannot very 
much prejudice a man who has nothing to meet it, as to prevent 
land and interests in land from lieing lost while, owing to the war, 
they are comparatively unsalable.

(4) That the Act should receive a liberal interpretation in 
favour of the debtor; and, unless the transaction lietween the 
parties clearly excludes the operation of sec. 2, the action was 
properly dismissed.

Clauses (5), (c), and (<f) of sec. 2 (1) are distinctly relevant— 
particularly (d), dealing with proceedings for the recovery of a 
balance of purchase-money, whether secured by a mortgage or 
not, but I heve not found it necessary to quote them.

The learned Judge (Mr. Justice Sutherland) said: “Upon the 
evidence it seems to me plain that, though in form a new one, the 
mortgage in question is in substance and fact an extension or re­
newal of the pre-existing mortgage.” I agree. In every particular 
it is the old mortgage indebtedness, including the taxes, as I have 
said, which the company realised they could not discharge by 
1916, and cannot meet now, and it was time for payment of this 
indebtedness that was provided for by the contract entered into, 
and it is what the statute provides for; the form of the instrmnent 
—evidence of liability—was not the important point either in the 
view of the Legislature or the parties. If this property had lieen 
subject to a large second mortgage, registered, but at the time 
unknown to the mortgagee, and known to him now—with the 
second mortgagee claiming priority—would the plaintiff be con­
tending for what he now contends for? And, although it is impru­
dent to decide a case liefore it is heard or argued, and I will not
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attempt it, I may ask: “Would a Court, upon the facts here, in 
dealing with such an issue, relegate the plaintiff to the position of 
a second mortgagee?” The evidence fully sustains the conclusion 
of the learned Judge as to how the transaction was regarded by all 
parties at the time it was entered into—indeed it does not appear 
that the present contention was entertained by the plaintiff or 
his solicitors until aliout the time the application came up for 
argument in the Court below.

In support of the application, an affidavit of Thomas Henry 
Kilgore, who was secretary in February, 1915, but is now not con­
nected with the company, was filed, in which he sets out in detail 
the negotiation for and the carrying out of what he sjicaks of as 
an extension or renewal of the mortgage. The plaintiff in his 
affidavit in reply reviews the whole matter from his standpoint; 
and, although he questions the date at which negotiations were 
entered upon, there is no suggestion anywhere that what was taken 
was regarded as anything but an extension or renewal of the 
mortgage. In paragraph 5 he says: “1 say that the affiant (Kil­
gore) is mistaken in respect to the date of his first interview with 
me for the purpose of obtaining an extension of the time for pay­
ment of the mortgage debt." Paragraph 6: “It was not until 
after the interest fell due and in March (7), 1915, that the said 
affiant first approached me for a renewal of the mortgage. . . . 
I pointed out . , . that I did not desire to renew or extend 
the mortgage , . . but on pressure ... I finally con­
sented to renew the mortgage for two years instead of three 
years from February 8th, 1915;" and in paragraph 8: “ I therefore 
jiaid the sum of 8400, the taxes upon the property, and a mortgage 
was taken for the original principal sum and the $400, making a 
total of $28,025." Kilgore was cross-examined on his affidavit, 
on the 18th October last, and the form of the questions put seems 
to shew quite clearly that there was no thought then of claiming 
that the mortgage in question was anything other than an exten­
sion or renewal of the previous mortgage. I would judge from it 
and the plaintiff’s affidavit that the ground then relied on was a 
specific promise that the renewal mortgage would be promptly 
paid off at maturity, that the property is of great value and readily 
salable, and that the company are in a position to pay; and I 
would judge that the property, if subdivided, is worth more than
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douille and probably many times the amount of the mortgage: 
that, without sulidivision and the registration of a plan, it is not 
likely to lie sold except at a great sacrifice; that, if a plan were 
registered, it is possible that a little of it might now lie sold—there 
is no certainty; and that the plaintiff has steadily refused to concur 
in subdivision and registration, jierhaps for justifiable causes, but 
the honesty and justice of his refusal, if it is honest and just, lias 
not been disclosed. Dealing with the matter as it has lieen 
presented to this Court, I think the order made is substantially 
right.

But the $400 has not ceased to lie taxes by being included in the 
mortgage in question, and payment of taxes is a condition of statu­
tory extension for payment of principal money. This $400 the 
plaintiff should have now if he desires it. I have not overlooked 
the registration of the discharge and the possibility—1 do not say 
that it is more—that this might lie set up by the original mortgagor 
if sued on her covenant in the original mortgage; but the plaintiff 
evidently regarded this as of no practical consequence, and I 
think it is of no consequence, taking the value of the land, on the 
plaintiff's own shewing, into account. There is no remedy lost 
by delay, for clause (d) of sec. 2 (1) suspends the right of action 
against the original mortgagor.

The discharge of the mortgage has presented more difficulty 
to my mind than any other question, but it was the way in which 
the plaintiff, who had the right and power to decide, decided to 
carry out the extension to which he agreed, and ought not to 
stand in the way of protecting property which the Legislature 
designed to protect.

1 am of opinion that the appeal should be dismissed.
Appeal allowed.

THE KING T. THOMAS NAGLE.
Exchequer Court of Canada, Caeeeh, J. November It, 1917.

Expropriation (| III C—13S)—Compensation—Gravel lands—Valve.
In an expropriation of gravel lands by the Crown the basis of com­

pensation is the true or fair market value of the property ns a whole; I he 
value to the owner, not the value to the Crown expropriating it is to be 
considered. The amount awarded may be allowed to go to a mortgagee.

Information exhibited by His Majesty the King on the in­
formation of the Attomev-deneral of Canada, plaintiff, and one
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Thomas Nagle, defendant, for the vesting of land expropriated by 
the Crown.

Hannon, for plaintiff; //. O. Mclnerney, for defendant.
Cassels, J.:—The information asks that certain lands expro­

priated by the Crown should Ik* declared vested in His Majesty 
the King, and that the compensation for the lands should l>e 
ascertained and settled.

The lands in question comprise 59,680 acres. The expro­
priation plan was registered on May 8, 1916. On April 21, 1917, 
the Crown tendered the sum of 81,492 in full compensation for the 
lands taken and for all damages.

The defendant by his defence claims the sum of 830,000.
When the case came on for trial, it appeared that the defendant 

Nagle was a mortgagee of the lands in question. One Joseph 
Bennett Hachey was in reality the owner of the lands subject to 
the said mortgage. By agreement Hachey was addwl as a defend­
ant to the action, and Mclnerney appeared for him as solicitor 
and counsel, and subsequently a defence was filed for Hachey.

From the evidence of O'Dwver it would appear that of the 60 
acres expropriated by the Crown, alxmt 32 acres were composed of 
gravel.

The Crown expropriated the lands in question for the pur|)ose 
of obtaining gravel for use upon the Intercolonial Railway. At 
the time of the expropriation, the pit had not l>een opened. It was 
after the expropriation that the railway opened the pit and took the 
gravel therefrom.

It appears that the general manager of the railway permitted 
Hachey to take certain carloads of gravel; and, according to Mr. 
Hachey, the amount of gravel that he took has to lx* paid for by 
him to the railway, and it is not a matter in question before me.

There is no doubt that the gravel from the lands expropriated 
is gravel of a fine quality. This is conceded by all parties.

It would also appear that there was considerable gravel upon 
the balance of the 105 acres not expropriated by the railway, and a 
claim is put forward upon the part of the defence for injury by the 
severance of the lands, the defendants claiming that they have no 
means of working the gravel pit on the land not taken.

The lands in question, comprising 105 acres in lot No. 26, 
block No. 36, South Gloucester Junction, were purchased by
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Hachey at public auction, and the Crown grant to him in dated 
February 12, 1914. The price paid by him for the 105 acres was 
the sum of $525, or at the rate of $5 per acre.

The evidence given at the trial is of an unsatisfactory nature. 
A great mass of it is as to the quantity of gravel contained in the 
lands expropriated, the various witnesses differing considerably as 
to quantities. 1 had grave doubts at the trial as to the admissi­
bility of this class of evidence. As 1 understand the law, what I 
have to ascertain is the true or fair market value of the property as 
a whole. I thought it better to allow the evidence, as it might 
have some bearing on the intrinsic value if supplemented by evi­
dence of the market value.

In the case of The King v. Kendall, 8 D.L.R. 900, at 906, 14 
Can. Ex. 71, at 81 the judge states:—
that the property in question must be assessed at its market value in respect 
of the best uses to which it can be put by the owner, taking into consideration 
any proejiective capabilities and any inherent value it may have. One must 
discard the idea of arriving at its value by measuring every yard of sand and 
gravel on the bar.

The Judge cites a decision of the Supreme Court of Massa­
chusetts, namely, the case of Manning v. Lowell, 173 Mass. 100, 
and also some other cases, and rightly distinguishes the case of 
Burton v. The Queen, 1 Can. Ex. 87, as this latter case was not an 
expropriation of lands, but merely the taking of a certain quantity 
of gravel. The case of The King v. Kendall was taken by way 
of appeal to the Supreme Court of Canada, and the judgment 
was sustained. The decision in the Supreme Court has not l>een 
reported, but I have had the benefit of a perusal of the judgments. 
The reasons for judgment of Idington, J. it seems to me, deal with 
the question in the way it was dealt with by the Judge in the court 
below. The statement is as follows:—

A muss of evidence was given relative to the cubic contents of sand and 
gravel to be found within the area in question and the market value of such 
material. This sort of evidence might well have some bearing upon the in­
trinsic value of the property in question, but unless supplemented by evidence 
of the true or fair market value of the property as a whole must be held of 
little value for the reasons given by the trial judge. Of direct evidence of the 
latter kind little appears in the case, and I cannot say that the amount ad­
judged is obviously erroneous.

These remarks are very apposite to the ease before me.
A second proposition of the law is one of considerable import­

ance in the present case. It is too well settled to need comment,
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that in dealing with the value of the lands in question, it is the 
value to the owner that has to be considered and not the value to 
the Crown expropriating it.

The language in the reasons of the judges in the cast» of Sidney 
v. Sorth Eastern R. Co., [1914] 3 K.B. 629, has strong application 
to the facts of the present case. Curiously enough, in the Sidney 
case the decision in Cedars Rapids Power Co. v. Lacoste, [1914] 
A.C. 569, 16 D.L.R. 168, was not referred to, although apparently 
decided lx»fore the decision in the Sidney case.

The result of the evidence in the present case is that, outside of 
the Intercolonial Railway, there is no market for the gravel from 
the pit in question except to a very trifling extent.

Albert E. Trites, a witness examined by the plaintiff, is prob­
ably the one best qualified as a witness. He gave his evidence in a 
satisfactory manner. He is a railway contractor to a large extent, 
and has l>een such for over 40 years. He is asked:—

Q. As such liave you had considerable cxjierience with gravel ami gravel 
pits?—A. Yes. Q. You know gravel pretty well as a result of that long ex- 
|x*rience?—A. I think so.

He then goes on to explain how he was called upon in the Crown 
I^ands office in Fredericton, to report on certain lots. He then 
proceeds to give evidence in regard to the gravel pit in question, 
that is lot No. 26. He states, what is uncontradicted, that the 
gravel is all of a good quality. As I have mentioned liefore, the 
pit was opened by the railway, after the expropriation. He places 
a value of $300 per acre upon the portion of the land expropriated 
which contains gravel. On his cross-examination he points out 
that in placing this valuation upon the pit, he is placing a value 
on it to the railway and not to the owner. I quote some portions 
of his evidence:—

Q. Upon what did you base your value of $250 per acre of ballast ground 
down there, on 27, and $300 on 26; how did you arrive at that figure, how did 
you make that up? A. My idea was that if anybody wanted it, it would bd 
worth that much money. Q. To the person taking it? A. To the person taking 
it. Q. If the railway wants it you thought it would be worth that much to 
the railway? A. That was my idea. Q. In other words, your value of $300 an 
acre is baaed on what you think it is worth to the railway? A. That is my idea. 
Q. If the railway was not a purchaser, Mr. Trites, if there was no Intercolonial 
Railway to sell it to—eliminate that for the time being—what would you say 
would be the market value of that gravel land altogether, leaving out of con­
sideration the railway? A. I could not say. The demand would be very light 
for large quantities. Q. The demand would be almost negligible, would it not,
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roads. Q. That would be very small, would it not? A. It would not amount

v?ii ; The King to any big quantities, for the time being. Q. I agree with that, that the rail-
•. wav is the market for this ballast? A. The railway is the big market. Q. And

pract ically t he sole market ? A. Largely t he sole market. Q. And it appears t o
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Caaaeia. 1. have been the only market up to this year from what we have heard to-day?
A. Yes. Q. You know of no market outside of what has been said to-day?
A. No. Q. You would pot say there was a market to haul that gravel to
Moncton? A. The distance would be against it. Q. They get gravel a good 
deal nearer? A. They get it nearer. Q. This is about 120 miles from Moncton?
A. I think so. It is a long haul. Q. So that your figure of $300 and $250 per 
acre respectively was based on a value to the railway? A. Certainly. Q. So 
you based it on Hachey’s value to the Intercolonial Railway? A. Certainly.

And further on he «ays:
Q. You knew no other market in 1916 for this property except the Inter-

JE I colonial Railway? A. No extended market.
His Lordship:—No practical market? A. No practical market.
Mr. Hanson:—No commercial market? A. No commercial market on a

large scale.
He «ays further:

f I think the demand for the gravel, outside of the railway, would be for 
small quantities.

Had there been other railways competitors with the Inter­
colonial Railway the case might be different, but it is beyond

*iii> question there was no other eompetitor. I think it is also quite
jj{|| evident there was no market for the gravel at Moncton. The

expense of the haul would be too great to make it a commercial
! f;4 venture, and, as the evidence shews there are other quarries within

ÏM
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a short distance from Moncton containing all the gravel that could

V
be required. For instance, the Anagance pit, etc. O’Dwyer in 
his evidence gives details of the various pits.

Now we have, as I have stated, the fact that the whole 105'll
acres were purchased by Hachey in the fall of 1913 for the sum of

ill five dollars an acre, vis., for $525. At the time of the expropriation
at the lands were in the state in which they were at the time of the

! purchase. There had t)een no attempt to develop them.
*h>) A letter was produced purporting to be signed by one White
n

til

and Robertson, containing an alleged offer of 8200 an acre. I do 
not think that this offer was intended as a genuine offer. Hachey 
himself does not seem to treat the matter as if it was bond fide. He 
is asked the question1—1 i Q. Was that a bond fide offer? A. It came indirectly to me. It did not
come to me personally. Q. As a matter of fact, did you regard this as a serious

§
1 '•%
ili'sti’1

offer? A. No, I don't know as I did.
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I think that if the defendant intended to seriously rely upon 
such an offer they should have called these two gentlemen. 1 have 
hut little doubt that when Hachey purchased the lot in ques­
tion he contemplate! that he would lie able to sell it to the railway, 
and had that in view when purchasing.

On the best consideration I can give to the case and having 
regard to the law that governs, as I understand it, the offer of the 
Crown of $1,492 is more than ample to compensate Mr. Hachey for 
the loss of the GO acres and any damage on the severance.

I think the tender of the Crown is ample, and that the amount 
tendered, together with interest up to the date of the tender from 
the time of expropriation, is sufficient to cover all claims the de­
fendant can reasonably have, including any allowance for com­
pulsory taking, and I think the Crown are entitled to their costs of 
the action, to l>e paid by the defendants.

The amount allowed should go to the mortgage.
Judgment accordingly.

GOOSE LAKE GRAIN Co. v. WILSON.
Saskatchewan Court oj Appeal, Ilaultain, C.J.S., Xcwlands and Lamont, JJ.A. 

April 26, 1918.

Garnishment (§ I A—1)—Agreement to purchase—Alligations in
STATEMENT OF CLAIM—WHEN GARNISHEE SUMMONS CAN ISSUE.

Where an agreement is to purchase an entire property and the statement 
of claim shews that the first payment was payable only on delivery of the 
transfer, no cause of action is shewn upon which a garnishee summons 
can be issued until the statement of claim alleges that a transfer had been 
delivered or tendered.

Appeal from a judge in chambers affirming an order of the 
local master dismissing an application to set aside a garnishee 
summons. Reversed.

J. A. Allan, K.C., for appellant; J. F. Frame, K.C., for 
respondent.

HAULTain, CJ.8., concurred with Lamont, J.A.
Lamont, J.A.:—This is an appeal from an order dismissing an 

application to set aside a garnishee summons.
On April 26, 1917, the plaintiff and defendant entered into the 

following agreement:—
April 26, 1917.

1 hereby agree to purchase from the Goose Lake Grain & Lumber Co., Ltd., 
the property and lots known as the Temiwrance Hotel in the Village of Harris,
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more particularly described as lots 4 and 5, block 3, plan G. 52, on the following

For the lots I agree to pay the sum of 1500 in cash upon delivery to me of 
the transfer of the said lots together with clear certificate of title, the said 
payment to be made within not less than 30 days.

The amount payable for the building is to be arrived at in the following 
manner: The Goose Lake Grain & Lumber Co., Ltd., will ap|>oint Mr. W. W. 
Smith, and I will appoint D. McFadden, who, together, will inventory the 
amount of material in the building making due allowance for waste and lap. 
The price at which the various items will be extended is to Ik* the wholesale 
price list which was in effect on January 1, 1912. The amount found to be 
due according to the above computation will be paid by me to the Goose Lake 
Grain & Lumber Co., Ltd., within 30 days after the inventory is taken and 
extended. Not including hardware.
W. W. Smith, Witness. (Sgd.) H. E. Wilson.

Tlu* inventory of the material* in the building was taken, and 
the price thereof computed at SI,608.60. A dispute having arisen 
lietween the parties as to the correctness of the inventory, the 
defendant declined to pay. On May 30, 1917, the plaintiff brought 
this action, alleging that the defendant agreed to purchase from 
the plaintiff company, who agreed to sell to the defendant, “the 
property known as the Temperance Hotel in the Village of Harris 
in the Province of Saskatchewan, and more particularly descrilied 
as lots 4 and 5 in block 3 in the Townsite of Harris.” It further 
alleges that for the said land, without the buildings, the defendant 
agreed to pay the sum of $500 in cash, upon delivery to him of a 
transfer for the said land together with a clear certificate of title. 
The plaintiff claims the full purchase price of $2,108.65.

After the issue of the writ, the plaintiff took out a garnishee 
summons and served the same upon t he defendant. The defendant 
then made an application to set asi»l< he summons issued upon the 
following grounds, among othei> i ) that there was no debt due 
or accruing due from the defendant; (2) that the claim of the 
plaintiff was not for a debt or liquidated demand.

The application was dismissed by the local master. An appeal 
was then taken to a judge in chambers, who held that:

As the statement of claim alleged that the $500 to be paid with respect to 
the land was to be paid upon delivery of a transfer, and there being no allega­
tion that a transfer was either delivered or tendered, no cause of action was set 
forth as to that sum.
He, however, held that the balance of the claim became payable 
irrespective of the tender or delivery of the transfer, and that, 
therefore, the application was properly dismissed. From that 
decision, this appeal is brought.
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I concur with the judge in chandlers in his conclusion that no 
cause of action is made out in respect of the 85tK) tlie first payment 
to lie made under the agreement, hut 1 am, with deference, uiudile 
to agree' that the purchase price of the building iiecame puyabk* 
irrespective of whether or not the defendant could get title to the 
land on which the building stood. As 1 read the agreement, the 
defendant did not make two separate and distinct purchases. 
What he liuught was “the property and lots known as the Teni|wr- 
ance Hotel." This, in my opinion, is a single purchase, although 
the purchase-price was arrived at by placing a certain valuation 
on the lots and anotla-r on the building. I cannot see anything in 
the agreement Huit would justify the conclusion that the defendant 
was to |>ay for the building if the plaint iff was unable to give him 
a title to tlie lots. Furthermore, as the agreement provided Huit 
the delivery of title was to lie at a time prior to the time fixed foi 
the payment for the building, it is, to my mind, clear Huit the 
parties contemplated that title should lie given lieforc the defend­
ant was called upon to pay for the building. Although the words 
used in the second paragraph of the agreement arc: “within not 
less than 30 days,” 1 think tliere can lie no doubt that the parties 
meant within 30 days. As Hie agreement was to buy an entire 
property, and as the statement of claim shows that the first pay­
ment was jiayable only on the delivery of the transfer, 1 am of 
opinion that until the statement of claim alleges that a transfer had 
lieen delivered, or tendered, no eausc of action is shown upon 
which a garnishee summons can be issued.

The appeal should, therefore, be allowed, the order dismissing 
the application reversed, and the garnishee summons set aside.

The appellant is entitled to his costs of this appeal and the costs 
of the applications in chambers.

Newlandb, J.A.:—The plaintiff brought an action against 
defendant for the amount due under an agreement of sale lictwcen 
them, and issued a garnishee summons for the purpose of attach­
ing certain moneys due defendant. The defendant applied to set 
aside this garnishee summons on the ground that the action was 
not for a debt or liquidated amount, but my brother Elwood held 
that a part of the claim was for a debt, and that, therefore, the 
garnishee summons was properly issued.

R. 505 provides that any plaintiff in an action for a debt or 
liquidated demand may issue a garnishee summons.

SASH.

C. A.

I.uniont, J.A.

New lands. J A.*
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Is this an action for a debt or liquidated demand? The amount 
claimed is the entire amount due under an agreement for the sale 
of land. The fact that the judge held that plaintiff could not 
recover as to part, because he had not pleaded the performance 
of a condition upon which the same was payable, cannot affect the 
form of action.

The title to the land in question is still in the plaintiffs. They 
allege in their statement of claim that they are the registered 
owners thereof. The action is, therefore, one for specific perform­
ance, and not for a debt or liquidated demand.

In Landes v. Kitsch, 24 D.L.R. 13fi, the judgment of the court, 
which was given by my brother Lament, states that the remedies 
open to a vendor upon an agreement for the sal? of land are as 
follows:—

He may: (1) Sue for the purchase-money; (2) Sue for damages; (3) 
Enforce his vendor’s lien; (4) Sue for specific |>erforinance; (5) Rescind the 
contract. But in order to succeed at law under (1) in an action for the purchase- 
money he must have conveyed the property to the purchaser. In Bullen A 
Leake, p. 285, note (m), I find the law summarised as follows:—In order to 
support a claim for the purchase-price of land sold or assigned, there must have 
been a conveyance of assignment to the defendant. (East Lambton Union v. 
Metropolitan R. Co., L.R. 4 Ex. 309). A mere giving of possession is not enough. 
In the absence of conveyance or assignment the claim must be for specific 
performance oi damages.

The same principle is laid down in 25 Hals. 489, as follows:—Hence the 
vendor cannot recover the purchase-money, notwithstanding that the pur­
chaser has been let into possession, unless the conveyance has been executed; 
but, on a resale at a lower price, he can recover the difference in price and the 
expenses of the resale.*

The reason for this is that the vendor cannot, apart from contract to that 
effect, hold the land and at the same time have the purchase-money.

As it is only in an action for a debt or liquidated amount that 
the plaintiff can issue a garnishee summons before judgment, and 
as this is not such an action, the summons must lie set aside with 
costs and this appeal allowed with costs.

Appeal allowed.

HUDSON BAY INS. Co. ▼. CREBLMAN.
British Columbia Court of Appeal, Macdonald, C.J.A., Galliher, McPhillips 

and Eberts, JJ.A. April 2, 1918.
Companies (§ IV E—96)—Property acquired not authorised dy charter 

—Agreement for sale—Validity.
A company incorporated by Act of Dominion Parliament having ob­

tained an indefeasible title to real property of a greater value, and for 
other purposes than authorised by the incorporating Act, may properly 
enter into an agreement for sale of the said property and recover arrears 
due under such agreement.
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Appeal by plaintiff from the tria 1 judgment, 37 D.L.R. 199, 
dismissing an action to recover arrears due under an agreement 
for sale of land. Reversed.

Davis, K.C., for uppellant ; S. S. Taylor, K.(\,for respondent.
Macdonald, C.J.A.:—The appellant was incorporated by Act 

of the Dominion Parliament by which it was given power to acquire 
and hold land “for the purpose1, use or occupation of the company, 
but not to exceed in British Columbia an annual value of SIC),(KM).” 
Notwithstanding this limitation of its powers, the company 
entered a transaction by which it acquired a parcel of land, which 
I think on the face of the transaction was not requins! by the 
company for the purposes aforesaid, in exchange1 for shares in its 
capital. The land was formally conveyed to the company, and it 
in due course obtained from the registrar of titles a certificate of 
indefeasible title. Contemporaneously with this transaction, and 
I think as an integral part of it, the company entered into an 
agreement with its managing director and another director, the 
defendants in this action, to sell the same land to them for a price 
which would equal the value of the shares given in exchange for 
the land. The purchase-money was made payable by instalments, 
and several of the instalments together with interest were paid by 
the defendants from time to time. Eventually they made default, 
and this action was brought to recover arrears. The defendants 
resisted on the ground that the transaction was ultra vires of the 
company, and they counterclaimed to recover back the moneys 
which they had already paid, amounting to upwards of $9,0(M). 
Judgment was given at the trial in their favour on lioth these 
issues, and from that judgment the plaintiff appeals.

B. C.

C. A.

Hudson 
I Bay

Ckeelman.

Mw, tonal, 1, 
C.J.A.

In my opinion the acquisition of this land by the appellant 
was ultra vires. What then are the rights of the parties so far as 
this litigation is concerned? The land has lx‘en conveyed to the 
company by a proper and formal conveyance, and the effect of 
that is to vest the property in the company. In Brice on Vitra 
Vires, 3rd ed., p. 84, this proposition is stated:—

Property legally and by formal transfer or conveyance transferred to a 
corporation is in law duly vested in such corporation, even though the corpora­
tion was not empowered to acquire such property.

This is founded, inter alia, on the language1 of the Privy Council
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in Ayers v. South Australia Banking Co. (1871), L.R. 3 P.C. 548, 
at 559, where it was said:—

But the only point which it appears to their lordships is necessary to be 
determined in the present case is this, that whatever effect such a clause 
(prohibiting the transaction) may have, it does not prevent property passing 
either in goods or in lands under a conveyance or instrument which, under the 
ordinary circumstances of law, would pass it.

The property then being vested in the company, what is it to do 
with it? It is unlawful to hold it. It must get rid of it, or at all 
events it is right that it should, and the question is whether or not 
it can enter into a valid agreement to sell it. Whatever might be 
said against enforcing the contract of sale against a purchaser 
entitled to a good title, when the circumstances of this case are 
considered, 1 think nothing can Im* said against enforcing the agree­
ment against the defendants.

As I read the evidence they, or at least the defendant Berg, 
engineered the whole transaction. The agreement of sale from 
the plaintiff to the defendants is dated December 30, 1911, and 
the minutes of the directors show that the company agreed to take 
the property from Elderkin, the vendor to the company, in 
exchange for shares on January 12, 1912, that is to say, these 
defendants agreed to buy the property before it was acquired by 
the company.

Now, they are presumed to know the law, and knowing the 
law, if they choose to enter into an agreement to buy property the 
plaintiffs’ title to which they were cognizant of, I think they are 
bound to take such title as the plaintiff can give them, and leaving 
the question of estoppel out of consideration altogether, are not 
entitled to object to the title which they agreed to buy. Assum­
ing that the exchange made between Elderkin and the plaintiff 
can be set aside by the shareholders on the ground that it was 
ultra vires of the company to enter into it, still such action is only 
a contingency affecting the title. The plaintiff’s title is analogous 
to a fee simple subject to l>e divested by the happening of some 
uncertain event, and if a purchaser with full knowledge of such a 
title choose to agree to take it, he cannot insist upon something 
better.

It was argued by Mr. Davis, counsel for the plaintiff, that no 
one but the Crown could object to the breach by the company of 
the provisions of its Act of incorporation. While I doubt that
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proposition, I do not find it necessary to decide the question. I 
prefer to found my judgment on the reasons I have above stated.

I would, therefore, set aside the judgment appealed from and 
direct that judgment should be entered for the plaintiff, which, if 
the sum is not agreed upon, may lx* settled by a reference to the 
registrar.

Gallihek, J.A.:—I would allow the appeal for the reasons 
given by the Chief Justice.

McPhillips, J.A.:—The appeal is one from the judgment of 
Morrison, J., in which he dismissed the action with costs. The 
action was brought upon an agreement for sale of land, the amount 
claimed W-ing the balance due, viz., $17,694.38, together with 
interest thereon, and that in default of payment, the agreement !>e 
declared to Ik? cancelled and void and all moneys payable there­
under 1m* forfeited, foreclosure, and possession of the lands.

The plaintiff, the appellant, is an incorporated company, 
lxiing incorporated by private Act of the Parliament of Canada 
(c. 110, 9-10 Edw. VII., 1910). The lands agreed to be sold to the 
defendants, the respondents, are situate in the City of Vancouver, 
in the Province of British Columbia. The respondents in their 
defence plead that the appellant had no right, power or authority 
to hold or sell the lands or give any agreement for the sale thereof 
and the agreement for sale entered into l>etween the appellant 
and the respondents was illegal, null and void, and claimed the 
return of the purchase-moneys already paid in pursuance of the 
terms of the agreement for sale. The learned trial judge not 
only dismissed the action, but gave judgment for the return of 
the purchase-moneys paid in respect of the agreement for sale— 
that is, allowed the counterclaim of the defendants.

The trial judge, in his reasons for judgment, said:—
From the evidence I find that the property in question was not required 

for the purpose use or occupation of the new company (the appellant) and 
that the company had no power to sell it.

It is to be noted that the statute and the section thereof upon 
which the respondents relied, as showing the illegality in the 
holding of the lands or that it was an ultra rires holding, was not 
specifically pleaded. The section as contained in the private Act 
of incorporation upon which the judge proceeded and as quoted 
by him in his reasons for judgment, reads as follows:—

14. The new company may acquire, hold, convey, mortgage, lease or

B. C.

C. A.

Hvdson 
1 Bay

C'reelman. 

Galliher, J.A.

McPhillips, I A.
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otherwise dis|N>se of any real property required in part or wholly for the pur­
poses, use or occupation of the new company, but the annual value of such 
property held in any province of Canada shall not exceed $5,000, except in 
the Province of British Columbia where it shall not exceed $10,000.

It will Ik* seen that there is really no prohibition against the hold­
ing or the disposing of lands unless it could be said to lx* inferential 
prohibition—the provision is one of a restrictive nature.

Evidence was led to show that the lands in question in the 
action were purchased by the appellant for one Eldvrkin and the 
managing director, one of the respondents (Berg), was an active 
party in bringing alxmt the purchase and represented to the 
appellant—the company—that the lands could lie immediately, 
after the acquirement thereof, sold for at least the purchase- 
price—the object of the transaction t)eing that in the result Elder- 
kin would become a shareholder to the extent of 170 shares at 
$130 a share for shares of $100 each fully paid, and this was carried 
out—the purchase-price of the lands paying for the shares. It was 
not part of the necessary proof of the appellants in the action to 
in any way go into the prior transaction—it is a matter for further 
remark that the other respondent in the appeal (Creelman) was a 
director of the company and seconded the resolution to carry out 
the transaction of purchase of the lands. It is now said, and it 
was submitted as well at the trial, that the transaction was illegal, 
void and ultra vires of the company, and that contention was 
given effect to by the learned tria judge, that is, he held “that 
the property in question wras not required for the purpose, use or 
occupation of the new company, and that the company had no 
power to purchase it”—with great respect to the learned judge*, 
all that was l>efore him was whether the agreement for sale could 
be enforced—the purchase was an executed contract, and Elder- 
kin the vendor to the company is not a party to this action. The 
matter for consideration it seems to me, upon this appeal, is solely 
whether the agreement for sale is an enforceable contract. 
Admittedly the appellant is vested with an indefeasible title in 
the lands even as against the Crown—s. 8 of the Land Registry 
Act Amendment Act, 1913, s. 22 of c. 127, R.S.B.C., 1911, reads 
as follow-s:—

22 (1) Every certificate of indefeasible title issued under this Act shall, 
so long as same remains in force and uncancelled, be conclusive evidence at 
law and in equity, as against His Majesty and all j^rsons whomsoever, that
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the perron named in such certificate is seized of an estate in fee-simple in the 
land therein dcscrilx-d against the whole world, subject to . . .

B. ( .

And no action is maintainable for the recovery of any and for 
which a certificate of indefeasible title has issued save as provided Hudson

BavBay
in s. 25A. as enacted in s. 14 of the Land Registry Act Amend- !*»• fo­
ment Act, 1914, which reads as follows:— Creemaan.

25A. No action of ejectment or other action for the recovery of any land MiPhîïïïpê 1A j! 
for which a certificate of indefeasible title has issued shall lie or be sustained 
against the registered owner for the estate or interest in respect to which he 
is so registered, except in the following eases, namely :—

(а) The case of a mortgagee or encumhraneee as against a mortgagor or 
encumbrancer in default.

(б) The case of a lessor as against a lessee in default.
(c) The case of a person deprived of any land by fraud as against the 

person registered as owner through fraud in which such owner has participated 
to any degree, or as against a person deriving his right or title otherwise than 
bond fide for value from or through a pensm so registered through fraud:

(d) The case of a person deprived of any land improperly included in any 
certificate of title of other land by wrong description of boundaries or parcels.

(e) The case of a registered owner claiming under an instrument of title 
prior in date of registration under the provisions of this Act, or in any case in 
which two or more certificates of title may be issued under the provisions of 
this Act in res|iect to the same land:

(/) For rights arising or partly arising after the date of the application for 
registration of the title under which the registered owner claims :

(g) For rights arising under any of the clauses of s. 22 of this Act.
It will lie therefore seen that so far as conveying a good title to 
the respondents, the appellant is capable of doing this even as 
against the Crown. In this connection the case of McDiarmid v.
Hughes (1889), 10 O.R. 570, is much in point. It was there held :—

A conveyance of lands to a melioration not ein|x>wered by statute to hold 
lands is voidable only and not void under the statutes of mortmain, and the 
lands can be forfeited by the Crown only.

Where, too, a corporation is cm|x>wered by statute to hold lands for a 
definite period, without any provision as to reverter, and holds beyond the 
period, only the Crown can take advantage of it, and it is not a defence to an 
action of ejectment that the lands were acquired by the plaintiff from the 
corporation after the jieriod fixed by the statute.

In any case if it lie that the apjiellant rightly acquired the lands 
no question can arise, and as to this I am of the opinion that the 
evidence does not support the contention made that the agree­
ment for the sale of the lands is in its nature an illegal contract or 
ultra vires of the appellant. The words of the statute already 
quoted in part read as follows: “may acquire, hold, convey, 
mortgage, lease, or otherwise dispose of any real property required
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in part or wholly for the purposes, use or occupation of the new 
company.” It wi 1 lx* observed that the word “purpose” is 
severable from “use or occupation. ” Now it may well he argued 
that the acquirement of the lands was in the way of carrying out 
the purposes of the company, t".e., to sell shares and thereby 
obtain further capital to carry out the undertaking in the way of 

MrPhiiiipe, J.A. the “purposes” of the company, although I admit that there is 
room for considerable argument to the contrary—yet the language 
of the legislature is not to l>e read in too confining a manner, but 
should lx* read in a workable manner. It is a subject for comment 
that even the legislature admits of land being acquired which 
sha'l not be “wholly for the purposes” of the company. With 
some considerable hesitation, I admit, I take the view that it 
cannot lx* said that the appellant in executing the agreement of 
sale executed a contract illegal in its nature or ultra vires of its 
powers, and that it is a contract which is capable of enforcement.

The facts, in my opinion, fall short of showing that the lands 
agreed to be sold are not lands completely vested in the appellant, 
with the right of sale thereof.

In Houston <t* others v. Burns (1918), 34 T.L.K. 219, (1918] 
W.N. 24, the House of Lords had for consideration a will which 
had these words: “public, 1x*nevolent or charitable”—and stress 
was laid on the punctuation. Here we have the same punctuation, 
there is a comma after the word “purposes” and at p. 220 tin- 
Lord Chancellor is reported as follows:—

The Lord Chancellor then referred to the authorities as to the effect to he 
given to punctuation in a will. These authorities he said were not quite uni­
form but he thought that for this purpose the punctuation of the original will 
might be looked at, and reading this clause as punctuated the words “public, 
benevolent or charitable” were clearly to be read disjunctively.

The contract sued upon is not in its nature illegal, nor is it 
declared by statute to lx* void, ami it is a contract dealing with 
land vested in the company. Can it lx* that the situation is that 
of an impasse and inhibition exists against the sale thereof? I 
do not consider that I am constrained by statute or other law to 
so decide. Further, the defence here is a most remarkable one, 
the respondents lx*ing at the time of the transactions under review 
directors of the company (one of them lx*ing the managing director) 
and the active and moving parties throughout now contend that 
all that was done in the way of the acquirement of the lands and
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the agreement for sale thereof to themselves were transactions 
in their nature illegal or ultra vires—and liability is resisted upon 
this ground. Here all that was contracted for by the respondents 
is capable of Ix-iug conveyed, and in my opinion there1 is no pro­
hibition against the appellant from selling the lands in question. 
Vpon this point I would refer to the language of Jessed, M.R., in 
Yorkshire R. Wagon Co. v. Madure (1882), 21 ('h. D. 309, at 315:—

In Montnal A St. L. L. A P. Co. v. Hubert (19061, A.C. 196, Lord Mac- 
naghten, at p. 200. said: The company zictingbond Jide must he the sole judge of 
what is required for the purpose of its business. It apiiears therefore to their 
lordships that the transaction in itself was not ultra vires ami consequently 
the first question must be answered in the affirmative.
There can lx* no question that if it were established that upon 
the true construction of the statute incorporating the appellant 
the particular contract challenged in the present action is pro­
hibited expressly or impliedly then it is the duty of this court to 
hold that the contract is illegal and void and the judgment of the 
trial judge would be right even to the extent of directing 
the repayment of the money paid: Baroness Wenlock v. River 
I)ee Co., 10 App. Cas. 354,302; A. G. v. G. K. Rig. Co., 5 App. Cas. 
473, at 480; Trevor v. Whitworth, 12 A.C. 409, 433; Brit. S. Africa 
Co. v. DeBeers Con. Mines, [1010] 1 Ch., at p. 374, affirmed in 
C.A., [1910], 2 Ch. 502; Sinclair v. Brougham, [1914] A.C. 398, 
at 440, 451; Bonanza Creek Gold Mining Co. V. The King, [1910] 
1 A.C. 500, at 577, 578, 20 D.L.R. 273; and Att'y-Gen'l of Ontario 
v. Att'y-Gen'l for Canada, 20 D.L.R. 293, [1910] 1 A.C. 598, 114 
L.T. 774. This appeal would Ik* easy of determination were it 
lK)ssible to rely on Ayers v. South Australia Co., L.R. 3 P.C. 548, 
but the difficulty in placing complete reliance thereon arises from 
the fact that what was there being considered was, the charter of 
the bank. (The Brit. South Africa Co. x. DcBcers, supra, was 
also the case of a charter), but in the present case it is one of j)os- 
sible statutory restriction: See Bonanza Creek Gold Mining Co. 
Ltd. v. The King, supra, at 583, 584. Could the Ayers case l>e 
relied upon to support the present case the language of Lord 
Justice Mellish, at 554, would lx1 very much in point.

The onus, however, was upon the respondents of demonstrat­
ing that the contract is void, i.e., is in excess of the company’s 
powers: (Hire Purchase Furnishing Co. v. Richcns (1888), 20

B. C.

C. A.

Hvdson
Bay

Creklman.

McPhillips, J A.
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B.C. Q.B.D. 387. and jx*r Erie, J., in Mayor of Norwich v. Norfolk
C. A. R. Co., 4 El. A Bl., 397. 413, 119 E.K. 397). and not on the com­

HlDMtN pany which is relying on it to on its part shew that the corpora­
tion was authorized to enter into it and in view of all the sur­
rounding circumstances the defence is so unconscionable that 1

C'keelmax. cannot persuade* myself that the case* is so clear that effect must
MrPhithp*, i a. i*. given to the tlefiiuT, ns uuqui'iit itinubly it would appear to me

Eberts, J.A.

to Ik* lK*yond all controversy that the respondents can be* con­
veyed an absolutely indefeasible title to the lands which they 
have contracted to purchase. The onus which was upon the 
rescindent* in my opinion has not U*en effectually discharged, 
and were I wrong in this the* further question might arise whether 
the respondent» would Ik* rightly entitled upon the special facts 
of this case to rc*cover upon their counterclaim the* purchase-moneys 
already paid—Smith on The Principle** of Equity, 5th ed. (1914), 
at p. 800, states a well-known maxim :—
“he who comes into equity must come with clean hands,” and as a rule no 
relief will be? given to one who has l)e*en guilty of unconscientious dealing 
resjM'oting the subject matter of the suit.

1 would, with great hesitation, though, allow the appeal.
Eberts, J.A.. concurred in allowing the appeal.

Appeal allowed

SASK. Re UNION SUPPLY Co. CAVEAT.
C. A Saskatchewan Court of Apjaal. Uaultaiv, C.J.S., Scwlands, Lamont and 

til wood, JJ.A. April 26. 1918.

1. Appeal (6 IV F—135)—Ground not previously relied on—Appeal
COURT SHOULD NOT CONSIDER—EXCEPTIONS.

A court of appeal should not consider a ground not previously relie» 1 
on. unless satisfied that it has all the evidence bearing U|>on it that 
could have been produced at the trial, and that the party against whom it 
is urged could not have satisfactorily explained it under examination.

(X.S. Tvrdcnskjold v. S.S. Euphcmia, 41 Can. 8.C.R. 154, referred to.]
2. Courts (§ 11 B—180)—Local master—Mortgage—Jurisdiction to

DETERMINE VALIDITY.
The local master has no jurisdiction to determine whether or not a 

mortgage is void under sec. 40 of the Assignments Act, It.S.S. c. 142. 
an action must be brought in court to set aside the mortgage.

Statement. Appeal from an judgment of the local master, in an action to 
have a mortgage declared void under sec. 40 of the Assignment < 

Act, R.S.S. c. 142. Affirmed.
P. H. Gordon, for Imperial Canadian Trust Co.
F. L. Bantedo, for Union Supply Co. Ltd.
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Haultain, C.J.8., concurred with El wood, J.A. sask.
Elwooo, J.A.:—On December 28, 1915, the Speers Trading C. A. 

Co. Ltd. was indebted to the Union Supply Co Ltd. in the sum of Kk
$91.88, and, desiring further advances of goods from the Union Union

Supply Co. Ltd., agreed to give, und did give, a mortgage to the Co.
Union Supply Co. Ltd. for the amount of the above-mentioned (’aveat.
indebtedness and such fuit lx* r advances of goods. For some Eiwood, j.a. 
eason not disclosed in the material, this mortgage could not Ih\ 

or. at any rate, was not registered. The Union Supply Co. Ltd. 
on January 13, 1910, registered a caveat to protect its interest 
under said mortgage. On January 31, 1910, the Speers Trailing 
Co. Ltd. assigne!I for the general benefit of its creditors to the 
Imperial Canadian Trust Co. On April 13,1917, the assignee caused 
a notice to lie sent out under s. 130 of the Land Titles Act to lapse 
said caveat. The Union Supply Co. Ltd. thereupon applied to the 
local master at Prince Albert for an order continuing the caveat.
The motion was heard by the local master ami an order made1 con­
tinuing the caveat and directing the Imperial Canadian Trust Co. 
to pay the costs of the proceedings. From this order the Ini|>eriul 
Canadian Trust Co. now appeals.

It was contended, on the argument More us, that no reason was 
diown by the Union Supply Co. for not having registered its mort­
gage ami that, therefore, the caveat was bad and should not have 
been continued, the contention being that where a mortgage is 
given that can lx* registered no caveat can lx* filed.

S. 125 of the Land Titles Act does not limit the cases in which 
a caveat may lie filed to claims arising under non-registrable 
instruments, and I am of opinion that that section of the Act is 
sufficiently broad to permit the filing of a caveat, even if founded 
upon an instrument that can lx* registered. However, in the view 
that I take of this case, it does not seem to me to lie necessary to 
decide the case on that point.

The question of the right to file a caveat dot's not appear to 
have been taken before the l<x*al master. It would appear from 
his judgment that the sole question More him was whether or not 
the mortgage to the Union Supply Co. was void under s. 40 of the 
Assignments Act, R.S.S. e. 142, inasmuch as it was made within 00 
days More the Speers Trading Co. Ltd. made the assignment for 
the benefit of creditors.
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Even if the assignee is correct in contending that a caveat can­
not lie filed with respect to a mortgage which is capable of regis­
tration, that question, as 1 have intimated atxive, does not appear 
to have been raised before the local master. If it had been raised 
Ix'fore him, then an opportunity would have lx*en granted the 
Union Supply Co. to show the reason for not registering the mort­
gage. It seems to have !x»en taken for granted that the mortgage 
could not lx* registered. In fact, the appellant’s factum uses the 
words : “For some reason not disclosed in the material this mort­
gage could not be registered.”

Many causes may occur for not being able to register a mort­
gage. For instance, there might lx* a defect in the affidavit of 
execution, and I apprehend in such a case a caveat could properly 
be filed.

Under the circumstances, I do not think it is open to the apjwl- 
lant to now contend that the caveat was improperly filed. He is 
driven, it seems to me, to rely upon his contention that the mort­
gage is void under the Assignments Act. The local master held 
that the latter is not a question that he could deal with, but must 
be dealt with by action in court to set aside the mortgage, and that, 
as the appellant was unsuccessful in setting aside the mortgage in 
the proceeding tx*fore him, it must pay the costs of the application. 
1 agree with the judgment of the local master in this respect.

In my opinion, therefore, the appeal should be dismissed with 
costs.

Lamont, J.A. (after setting out the facts) :—For the assignees, 
two contentions an* made: (1) that, the mortgage being a regis- 
trable instrument, it should itself have lx*cn registered, and the 
caveat was, therefore, not properly lodged ; (2) that, in any event, 
the order should have continual the caveat for a limited time 
only, unless, within that time, the caveators brought an action to 
establish their right under the mortgage.

In my opinion, the first of the above contentions is not open to 
the appellants. It was not raised liefore the local master. Had 
it been raised, the reason why the mortgage was not registered 
would no doubt have appeared. The reason it was not raised may 
have lx*en that counsel, who appeared before the local master for 
the appellant, was satisfied that the mortgage was not itself regis­
trable, which it would not lx? where, for example, the land was 
wrongly described.
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In S.S. TordenskjoUl v. S.S. Euphemia, 41 Can. S.C.R. 154, the 
Supreme Court held that a court of appeal should not consider a 
ground not previously relied on, unless satisfied that it has all the 
evidence 1 tearing upon it that could have been produced at the 
trial, and that the party against whom it is urged could not have 
satisfactorily explained it under examination.

Not Iteing satisfied that had the point been raised Itefore the 
local master, the caveators could not have satisfactorily established 
that their mortgage was for some reason unregistrable, I am of 
opinion we cannot consider this ground of appeal. (2) Taking the 
caveat therefore as properly lodged, I think the order of the local 
master was right.

S. 58 of the Land Titles Act (8(ioo. V. 1917, c. 18, s. 04) reads :—
58. (a) After,a certificate of title has been granted no instrument shall 

until registered pass any estate or interest in the land therein comprised. . . 
or render such land liable as security for the payment of money except as 
against the person making the same.

The mortgage unregistered, therefore, was good as against the 
Sj>eers Trailing Co. That company could not have compelled the 
mortgagees to bring an action on their mortgage on pain of having 
their caveat removed. If the mortgagors could not do it, neither 
can their assignees for the benefit of creditors. The right of such 
assignee to call for the removal of a caveat is no higher than that 
of his assignor, unless the statute gives him a higher right. This 
is not a case in which there is a question as to the making of the 
mortgage being prohibited—as in Re Ebbing, 2 S.L.R. 167—nor is 
it a case of subsequent encumbrances or other third parties claim­
ing against the* mortgagors and desiring to have the priorities de­
termined. In the latter case I think it is the established practice 
to continue the caveat for a limited time only. I am, therefore, of 
opinion that the ap|x-al should In- dismissed with costs.

Newlands, J.A.:—The respondent lodged a caveat against the 
above lot, claiming an interest therein by way of mortgage. This 
mortgage was made by the Speers Trading ( o. Subsequent to the 
making of said mortgage1 and the lodging of the caveat, the Speers 
Trading Co. made a general assignment for the benefit of their 
creditors to the InqH'rial Trust Co. and they liecame the registered 
owners of said lot. They then caused a notice to Ik* given under 
s. 130 (now s. 136) of the Land Titles Act to have the caveat lapse 
unless a judge's order was tiled continuing the same. The Vnion
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Supply Co., therefore, made this applieation under said s. 1311 
(now 136) to eontinue the caveat, and an order to that effect was 
made by the local master, from whose decision this appeal was 
taken.

In his decision, the master states, “For some reason which does 
not appear from the material filed, the mortgage was not reg­
istered." That lieing the cast», 1 am of the opinion that the 
caveat should not have lieen continued, at least not longer than 
was necessary for the mortgagee to have his mortgage registered, 
or to bring an action against the mortgagor or his assignee if some­
thing was required to lie done by either of them in order that such 
mortgage could be registered.

By s. 67 of the I,and Titles Act, R.S.8. c. 41, no instrument 
shall be effectual to render the land liable as security for the pay­
ment of money as against any bond fide transferee of the land unies- 
such instrument is duly registered thereunder. By s. 87 (now s. 
68). when land is to lie made security in favour of any mortgagee, 
the mortgagee shall execute a mortgage and a memorandum of the 
mortgage shall he made upon the certificate of title.

It is, then-fore, the clear intention of the Act that a mortgage 
shall be registered.

By s. 125 (now 128) any person claiming to lie interested in 
land under any unregistered instrument may lodge a caveat with 
the registrar. This section is not in sulwtitution of the sections 
that require the registration of instruments, nor does it provide 
an alternative method in place of registration. Its purpose is to 
protect interests in land until they are completed between the 
parties and put in registrable form, or until such interests arc 
enforced by the Courts.

To hold otherwise would lie to turn what the legislature in­
tended as a land titles system into a mere registration system. 
If a mortgage can lie lodged by way of caveat and remain there, su 
can a transfer, and there would lie nothing to prevent subse­
quent transferees from continuing to lodge their transfers by 
way of caveat and avoid the expense of registering them, and a 
certificate of title would cease to lie conclusive evidence that the 
person therein named was entitled to the land for the interv-t 
therein named.

I am, therefore, of the opinion that the mortgagee of land can
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only lodge a caveat for the temporary purpose of having his mort­
gage completed in a registrable form, either by such action as may 
be necessary on the part of the mortgagor or by proceedings in 
court; and, when an application is made to a judge for an order 
to continue a caveat which has been lodged to protect such a mort­
gage, it is the duty of the mortgagee to produce evidence to shew 
that he has the right to have the caveat continued either until com­
pleted by the mortgagee or until enforced by the court.

I would, therefore, amend the order of the local master to con­
tinue the caveat for one month to enable the mortgagee to have 
his mortgage completed so that it can Ik* registered or to bring such 
action as may be necessary to enforce his rights in court, and I 
would allow the appeal with costs.

• Appeal diftmiHsed.

Xewlancln, J A.

Re MACKEY.
S'ova Scotia Supreme Court, Harris, C.J.. hmgleu and DryxdaU, JJ., Ritchie,

* E.J., and Chisholm, J. April 3, 1918.

Habeas corpus (| I D—24)—Discharge of prisoner—Jurisdiction op 
Supreme Court to set aside.

The Supreme Court of Nova Scotia has no jurisdiction to set asido an 
order for discharge in the nature of halnas corpus.

\Re Blair, 23 N.8.R. 225, followed.|

Application by counsel on lx*half of the Attorney-General of 
Nova Scotia for an order to discharge, rescind, vacate and set 
aside the order and judgment delivered and made on March 15, 
1918, by Russell, J., discharging Frank Mackey from the custody 
of the keeper of the common jail at Halifax, where he was impris­
oned under a warrant of commitment made by McLeod, a justice 
of the peace in and for the county of Halifax, wherein the said 
Frank Mackey was charged with unlawfully killing one William 
Hayes. Notice was given that in the event of the said judgment 
and order being set aside the court would Ik* moved for an order 
for the re-arrest and re-committal to jail of said Mackey in respect 
of said charge.

The deceased William Hayes was pilot in charge of the steamer 
“Imo," and lost his life as the result of the explosion following her 
collision with the steamer “Mont Blanc” in Halifax harliour on 
the morning of Decemln'r ti, 1917. Mackey was pilot in charge of 
the “Mont Blanc.” By direction of the Honourable the Minister

N. 8.
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of Marine a formal inquiry' ns to the cause of the explosion on the 
“Mont Blanc” was held More Drysdale, Local Judge of the 
Admiralty Division of the Exchequer C-ourt of Canada, with 
Capt. Demers, of Ottawa, and ('apt. Walter Hose, R.C.N., of 
Halifax, ns nautical assessors, as the result of which it was found 
that the explosion on the “Mont Rhine” was undoubtedly the 
result of the collision and that such collision was caused by viola­
tion of the rules of the road and that the pilot and master of the 
“Mont Blanc” were wholly, responsible for such violation. Pro­
ceedings were then taken against Mackey and the captain of the 
“Mont Blanc” which resulted in their commitment for trial.

Andrew Cluney, K.C., Crown Prosecutor, for the Attorney- 
General; IV. J. O'Hearn, K.C., for Frank Mackey.

Harris, C.J.:—The accused was committed for trial for man­
slaughter by a stipendiary magistrate and applied to Russell, J., 
for his discharge from custody under habeas corpus. That judge, 
after perusing the evidence, came to the conclusion that the evi­
dence did not justify the charge of manslaughter and ordered the 
discharge of the prisoner.

The Attorney-General has applied to the Court to discharge 
the order of Russell, J., as irregular and on other grounds.

The motion is met at the outset by an objection that this court 
has no jurisdiction to set aside an order for discharge in the nature 
of haltcas corpus.

In view of the importance of the question raised by the motion, 
I regret that I am obliged to decide that the preliminary objection 
must prevail.

The question was raised in 1881, in He McKenzie, 14 N.8.R. 
481, and a court consisting of DesBarres, McDonald, James and 
Weatherin', JJ., decided that the court had no jurisdiction to hear 
an apiM'ul in such a case.

In 1883, in Ex parle If urne, 22 N.B.R. 427, the Supreme Court 
of New Brunswick, compostai of Allen, C.J., Palmer, Weldon, 
Wetmore anti King, J.I., expressly held that such an order could 
not lie set aside or revised by the court and Palmer, J., at p. 430, 
said :—

And it npiienrs to me that the great purisme of the writ of haltca* cor pu* 
is the immediate delivery of tlie party deprived of his |H-rsonal liberty. The 
allowance of a writ of error, appeal, or other except ion to the order of dis­
charge would lx* inconsistent with the object of the writ ami many of the
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provisions of the Habeas Corpus Act. The* consequence of allowing these 
would be either that all further proceedings would 1m* stayed, which would In* 
wholly inconsistent with the object of the writ, or the* judge must deny the 
party ap|M*aling the usual delay which the fair determination of the case 
would then require; and as such ap|s*al is so inconsistent with the purpose of 
the writ, the provisions of the Hals-as Corpus Act and the Consolidated 
Statutes on the subject, the conclusion, I think, must be that no such ap|ieal 
lies. (See, also, p. 433.)

In Re Blair, 23 N.S.R. 225, a strong court, consisting of Mc­
Donald, C.J.,' Wcatherlx*, Ritchie, and Townshend, JJ., and 
Graham, E.J., held that the court had no |lower to review, by way 
of appeal or othenvise, the order of a judge discharging a prisoner 
on habeas corpus, and Ritchie, .L, in giving the reasons for the 
decision of the court, refers to the case of ( ox v. Hakes, 15 App. 
Cas. 506, in which the House of Lords had so decided, and he 
distinguishes the case Re Sproule, 12 Can. S.C.R. 140, where the 
Supreme Court of Canada had reviewed an order made by the 
late Henry, J.

I refer also to the case of Wyeth v. Richardson, 10 Gray (Mass.) 
240, the decision of that eminent judge, Shaw, C.J.

I think the preliminary objection must prevail and the applica­
tion lie dismissed.

Longley, J.:—I am compelled to the conclusion that Mr. 
O'Hearn's objection that this court has not jurisdiction to hear 
an appeal in this case is sound and conclusive. An attempt was 
made to cite a case of a similar character which was decided in 
12 Can. S.C.R. 140, Re Sproule, but it is quite manifest that the 
grounds on which they set aside the judgment of Henry, J., in 
that case were, first, that the man had been tried by a competent 
jury and convicted, and, second, that the right to issue a writ of 
habeas corpus was confined in that court to cases arising from the 
parliament of Capada and was not universal as in the case of 
our court.

In Re Blair, 23 N.S.R. 225. the case is thoroughly discussed 
and judgment delivered, in which five judges concur. The judg­
ment was read by Ritchie, J., and if this case had been the one 
then before the court instead of the case then under discussion, 
he could not have used words more absolutely appropriate to the 
question. He holds that when a judge of the Supreme Court 
issues a writ of habeas corpus and deals with it, that that is final 
and cannot be reviewed by another court. and 1 think it would lx>
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out of the question to ask this court now to override the decision 
which the court then delivered on so grave and important a 
question.

It may l>e necessary to refer to Cox v. Hakes, 0 T.L.R. 465, 
simply for the fact that the ground upon which they place their 
judgment was the overwhelming necessity of maintaining the writ 
of habeas corpus and the liberty of the subject.

I therefore conclude that this court has no jurisdiction to hear 
the matter.

Drysdale, J. (dissenting) :—In this case Mackey was charged 
with manslaughter and, after inquiry lief ore a stipendiary magis­
trate, was committed for trial. A judge of this court, viz., Russell, 
J., undertook to issue a writ of habeas corpus and not only inquire*l 
into the regularity of the proceedings, but to pass upon the guilt 
or innocence of the accused. In my view, this was a proceeding 
absolutely beyond the power of the judge.

The first question before us is as to our jurisdiction. Can we 
remedy the unlawful acts of a judge in this court? I think The 
Queen v. Sproule, supra, is conclusive and binding upon us that we 
have inherent power to correct an abuse of the powers of the 
court by any single judge. I am of opinion that any single judge 
of this court who undertakes, after committal by a magistrate, to 
pass upon the guilt or innocence of an accused person, and to take 
such charge out of the regular course of procedure, viz., the pro­
cess of trial by grand and petit jury, and of his own motion to 
pass upon the guilt or innocence of the accused is clearly abusing 
the process of the court ; that we have the power to correct and 
restrain such abuse and ought to do so. In this case the judge 
undertook to pass upon the merits of the charge against the 
accused and, taking advantage of the writ of habeas corpus, ordered 
the discharge of the accused. This, to my mind, wras not in due 
process of law, but was an abuse of the process of the court. 1 
think the writ was improvidentlv issued, the order therefor ami 
the order for the discharge of the accused improperly made, ami 
I think such order ought to lx* rescinded and discharged. Our 
jurisdiction to hear the case after a discharge by habeas corpus 
was challenged and argued and Re Blair, supra, was relied upon 
I cannot appreciate the attempted distinction in that case from 
Re Sproule, the latter a binding authority. I W'ould follow the
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Supreme Court of Canada, as indeed I must. In fact, it was not 
contended by counsel that if the judge did something outside of 
and beyond his powers his orders were the subject of correction 
and revision. I never heard of the power claimed for any judge in 
this country to review the merits of a criminal charge and to pass 
upon the innocence or guilt of the accused, call the process habeas 
corpus or what you will. Such power does not exist, and I would 
rescind the order made herein.

Ritchie, E.J.:—Russell, J., has made an order discharging 
Mackey from custody under the Liberty of the Subject Act. 
Cluney, K.C., for the Crown, moved the court for an order rescind­
ing the order of my brother Russell. O'Hearn, K.C., for Mackey, 
took the point that the order was final and that the court had no 
jurisdiction to entertain the application. He relied on the Blair 
case, 23 N.S.R., 22f>. 1 cannot distinguish that case from the
present one. This court, I think, has only two alternatives, 
either to overrule it, or to follow it. The point was squarely 
decided that the court has no power to review or set aside an order 
for discharge in a case of this kind. To overrule the Blair case 
would mean being in direct conflict with the House of Lords in 
the Cox ease, 15 App. Cas. 506. I am not prepared to take that 
position, and 1 may add that the court in the Blair case was a 
strong one, Weathertx», Townshend, Graham, and Ritchie, JJ. 
But it is said that the Sproule ease, 12 ('an. S.C.R. 140, is the 
other way, and that it is binding upon this court, and of course 
it is, if it is applicable. The late Ritchie, in the Blair case, 
successfully distinguished the Sproule case. 1 entirely agree in 
the distinction which he makes. I refrain from quoting, hut I 
incorporate the words in which he draws the distinction as part 
of this opinion. I am of opinion that we are concluded by the 
Blair case and Cox case, and that the Sproule case is not appli­
cable, and therefore think that the application should Ik* refused.

Chisholm, J.:—I concur in the conclusion arrived at by the 
majority of the members of the court. In my opinion the case of 
Be Blair, 23 N.S.R. 225, concludes the matter, and effect 
must be given to the preliminary objection taken by ( VHearn, K.C.

Application refused.
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HAY v. CANADIAN PACIFIC R. Co.
Saskatchewan Court oj .!/>/* al, Haultain, C.J.S., Seuiands and Lamont, JJ.A.

April *6, 1918.
Carriers (6 II G—101b)—Passenger on train—Request to hrakemax

TO STOP TRAIN—REFUSAL—A<iRKEMKNT TO SLOW VP—DIRECTIONS To 
PA88ENUER WHEN TO JI MP—pASSENUER ACTING ON INSTRUCTIONS — 
1 NJl'RY—N eClLIGBNCK.

A request by a passenger to a brakeman to allow him to get off the train 
at a certain station, easts upon the brakeman the obligation of seeing that 
t he pro|>er steps are taken to have the trainstopficd, and niton t he company 
the obligation of stopping it : if the brakeman acting within the apparent 
■cope of his employment refuses to stop the train but slows it down, and 
allows the passenger to jump from it, telling him when to jump, the 
company is guilty of negligence and liable for «‘suiting injuries, unless the 
train was travelling at such a speed that no reasonable man would jump 
from it even umler the direction of a train official.

[See also (irand Trunk Rail way Co. v. Mayne, 39 D.L.R. 691. |

Appeal by defendant from the judgment of the trial judge 
dismissing an action for damages for personal injuries. New trial 
ordered.

W. E. Knowles, K.C., for appellant ; J. A. Allan, K.C., for
re? * nt.

Haultain, C.J.S. :—I agree that appeal should l>e allowed with 
costs and a new trial ordered.

Lamont, J.A.:—This is an appeal from a judgment dismissing 
the action of the plaintiff who sued for damage's for personal
injuries.

The trial Judge found as follows:—
On or about June 26, 1916, the plaintiff boarded a train operated by the 

defendant, running east from Maple Creek, and purchase»l a ticket from 
the conductor to Pia|iot. Before reaching CardeII, a flag station west of 
Pia|M>t, the plaintiff discovered that he had forgotten some papers that he 
required and decided that he would, if possible, leave the train at Can lei!, 
where it made a crossing with another train, and return to Maple Creek for 
these papers. He states that he asked the brakeman if he would stop the 
train at (’an lei I to let him off, and that the brakeman said he would not stop 
the train but that he would slow it up, and that the plaintiff could jump off. 
He then went to his seat, and in a few minutes the brakeman waved him to 
come to the end of the car, and when lie got onto the platform the brakeman 
opened the vestibule door and plaintiff got down on the lower step, the brake- 
man standing liehind him. The brakeman said not to jump off until he told 
him to, and he waited a short time and then the brakeman told him to jump 
and that he jumfied. When he jumped, the plaintiff fell and one of his fin i 
went under the train and in consequence his foot had to lie amputated above 
the ankle. . . .

The brakeman denies the statement that he told the plaintiff that he 
would slow up the train, or that the plaintiff could jump, or that he ever 
instructed him to jump. The brakeman is not now in the employ of the 
Canadian Pacifie R. Co., and has not been for some considerable time.

01
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Both of those witnesses impressed me as being truthful. I think, under 
the circumstances, I should accept the evidence of the plaintiff rather than 
that of the brakeman, who may have forgotten the exact conversation.

He also found that the train at the time of the accident was 
going about 12 miles per hour.

The grounds upon which the trial judge based his judgment 
are found in the following paragraphs:—

In the case at bar, there was no obligation on the part of the defendant, 
under the particular circumstances, to allow the plaintiff to get off the train 
at Cardell. If he had liked, he might have insisted on having the train 
stopped, and there would then probably be an obligation to allow him to 
alight safely, but, in his examination for discovery, he clearly states that lie 
did not want to insist if it slowed down. . . .

(The reason why the plaintiff did not insist was liecause he 
thought he could jump off all right.)

It seems to me, under these circumstances, that the plaintiff was taking 
the chance of his ability to alight safely. The mere fact that the brakeman 
told him to jump does not, to my mind, affect the question. The brakeman, 
at best, was merely giving his opinion.

If then* was an obligation on the part of the railway company 
to stop the train in order to let the plaintiff get off, had he insisted 
upon it (and the evidence supports that finding), I am, with de­
ference, of opinion that the same obligation existed upon mere 
request. Insistence on the part of the plaintiff would not give 
him any right which was not his upon request ; such request Ix-ing 
made to the proper official. The plaintiff made his request to the 
brakeman. The evidence shows that assisting passengers on and 
off the train is part of a brakeman's duty. I, therefore, think that 
a request made to the brakeman east upon him the obligation of 
seeing that the proper steps were taken to have the train stopped, 
and upon the defendants, the obligation of stopping it. The 
brakeman did not intimate to the plaintiff that he had no authority 
in the matter; on the contrary, he intimated that he had. He 
said he would not stop, but would slow down. The defendants 
being under an obligation to allow the plaintiff to get off at Cardell, 
and having refused to stop the train the question is, was the act of 
the plaintiff in jumping off when it slowed down the act of a 
reasonably prudent man?

The plaintiff says that he jumped on the instructions of the 
brakeman, and that he thought the brakeman ought to know 
whether he could make it safely or not. He says that when he 
went down from the platform to the step, the brakeman said,
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“ Don't jump until I tell you to jump.” To this the plaintiff re­
plied, “ All right.” After going a little further, the brakeman «aid, 
“Jump off here.” The plaintiff jumped and was injured.

As he agreed not to jump until the brakeman told him to, it 
seems to me impossible to say that the plaintiff was aeting upon 
his own judgment.

The facts of this ease, in my opinion, bring it within what was 
held in Curry v. C.P.R. Co., 17 O.R. 05.

In that case a passenger, on the invitation of the conductor, 
attempted to board a moving train. It was there argued that the 
danger to the plaintiff in Ixiarding a train in motion was so obvious 
that he had no right to act on the conductor’s invitation. It was 
held that this was a matter to be determined by the jury.

In the case at bar, the finding and the evidence show that 
there was a duty resting upon the defendants to afford the plaintiff 
ordinary and reasonable facilities for alighting at Cardell. That 
duty they did not iM»rform. The defendants' servant—acting at 
least within the apparent scope of his authority—invited the plain­
tiff to get off the train while in motion. In my opinion this con­
stitutes negligence for which the defendants must Ik* held re­
sponsible, unless the danger involved in acting upon the invitation 
was so obvious that no reasonably prudent person would have 
made the attempt.

In Edgar v. Northern R. Co., 11 A.R. Ont. 452, at p. 455, Patter­
son, J.A., said:—

The train having slowed, but not stopped, at Lefroy station, it may 
properly be held that the only facility afforded or intended to be afforded to 
the passengers for alighting was the slackening of speed to the extent to which 
that was done. The duty of the company to the passenger was to afford 
reasonable facilities for alighting with safety, and by reason of neglect of that 
duty the accident to the female plaintiff happened, unless she herself con­
tributed to it by negligence on her part.

The bare fact that a passenger jumps from a train in motion and 
is injured is not conclusive evidence that he was the author of his 
own wrong.

In Beven on Negligence, Can. ed., at p. 972, the author states 
the law as follows:—

Yet the fact that a passenger on a railway train attempts to alight while 
the train is in motion cannot be held contributory negligence as a conclusion 
of law. Primâ facie evidence of negligence undoubtedly it is; but circum­
stance are frequently shewn that may excuse it and devolve the determina­
tion of the quality of the act on the jury.
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If a train wore going at 30 miles per hour, I take it that there 
would tie no occasion to leave it to a jury to find whether or not a 
passenger jumping off upon the invitation of the train official was 
guilty of negligence which caused his injuries. No jury could 
reasonably find that he was not so guilty. On the other hand, if a 
train were going at 2 miles per hour it might, in my opinion, well 
lie found that in jumping off under instructions a passenger 
would not lie guilty of any negligence. Where a train—as here— 
was going at 12 miles per hour, would a reasonably prudent man. 
under the circumstances in which the plaintiff found himself. In- 
justified in acting on the invitation of a train official? The cir­
cumstances to lie considered as I find them are, that there was an 
obligation on the defendants to stop the train; their refusal to do 
so; a statement that they would slow down and let him jump off; 
his acquiescence therein; his agreement not to jump until the 
brakeman gave the word, and the brakeman's instructions to jump. 
Under these circumstances, I am of opinion that the determination 
of the quality of his act is for the judge or jury charged with the 
duty of finding the facts. I cannot find in the judgment anything 
to justify the conclusion that this question has been passed upon. 
In his judgment the trial judge d<ies say :—

There must always he some danger in attempting to alight from a moving 
train, and, in this ease, the danger was as obvious to the plaintiff as to the 
brake-man.

But here we are met with the difficulty that the hrakeman 
thought it was safe for him to jump; otherwise he would not have 
directed him to do so. And further on the Judge says:—

While it might be that there would be liability for |x-rmitting, say, a child 
of tender years to get off a moving train, it seems to me that then- is no such 
liability to an adult who is mentally capable of appreciating what he is doing, 
at any rate where there is no obligation to permit him to alight.

The basis of his whole judgment is that there was no obligation 
on the part of the defendants to stop the train and, therefore, no 
negligence on their part. What his finding would have lieen had 
lie been of opinion that the obligation to stop did exist, I cannot 
say. I am, therefore, of opinion there should be a new trial to 
determine the question.

The appeal should Ik- allowed with costs and a new trial ordered. 
The costs of the former trial to be costs in the cause.

Newlands, J.A. (dissenting):—The plaintiff, who was a 
passenger on defendant's train, travelling from Swift Current to

Canadian
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Piapot, changed bin mind as to his destination and got off the train 
at Cardell and was injured. He brings this aetion for damages.

The following is the negligence which plaintiff alleges the de­
fendant company was guilty of, and which he claims caused the 
accident for which he asks damages.

The plaintiff wishing to alight from said train was informed by 
the hrakeman that he could do so and the brakeman oi*»ned the 
door leading from the said train and permitted the plaintiff to step 
off the same. The said train was moving rapidly and the plaintiff, 
acting on the instructions of the said brakeman ami not knowing 
that the said train was moving at such a rate of speed as to 1h- 
dangerous for a passenger to alight, stepped off the said train and as 
a consequence the suction of the train drew him under the train 
and crushed one of his feed making it necessary to have it am­
putated.

The plaintiff, when he got on the train at Swift Current, bought 
a ticket from the conductor from Swift Current to Piapot. There 
was, therefore, no contract lietween the plaintiff and defendant 
company to let him off the train at Cardell. The plaintiff knew 
that the train would not stop at Cardell to let off passengers. He says 
that the brakeman told him that the train would not stop, but he 
would slowr it up at Cardell and he could jump off and the trial 
Judge so finds. He further says when he was ready to get off the 
brakeman said not to jump off until he told him to, and that he 
waited a short time and the brakeman told him to jump and 
he did so. This the trial Judge also finds to In» the fact. The 
trial Judge further finds that the train was travelling at the rate of 
about 12 miles an hour.

There tieing no contract l>etween the plaintiff and the defend­
ant company to carry the plaintiff to Cardell—and as the plaintiff 
was aware that the train would not stop there to allow passengers to 
alight—the only acts of which the defendant company are guilty 
are that their servant, the brakeman, allowed the plaintiff to get 
off a moving train, and advised him of the proper moment to do so. 
This brings up the question as to whether the brakeman was acting 
within the scope of his duty in permitting and advising the plaintiff 
when to get off a moving train.

No evidence was produced to show that a brakeman had any 
such duties. If the brakeman had any duty, it was to prevent a
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passenger from alighting from a moving train, which every man of 
common prudence knows must I*1 attended with danger. If a 
passenger intended to get off, he could only l>e prevented by force, 
which the company would not Ik* justified in using in the case of a 
man of mature years, unless the danger of an accident was inevit­
able.

If such a man wishes to alight from a moving train it must lx* 
left to his own discretion whether he will do so, and any advice 
given by a brakeman as to the safest time to do so would only l>e 
his opinion, for which his employers could not lx? liable.

All the cases cited on the argument were cases where the plain­
tiff had arrived at his destination and it was the duty of the com­
pany to provide a safe means of alighting from the train, but they 
did not do so.

In this case, no such duty was imposed upon the defendant 
company, and, when the plaintiff decided to get off a moving train, 
lam of the opinion that he must Ik? considered to have accepted the 
risk of doing so. Whatever assistance the brakeman gave him was 
not in the course of his duty, but simply to minimise the risk which 
the passenger was voluntarily assuming, and I can find no negli­
gence, either in the facts as set out in the statement of claim, or in 
the evidence given at the trial. Unless the defendant company is 
guilty of negligence, the plaintiff cannot recover, and. as, in my 
opinion, they were not so guilty, the appeal should lx* dismissed 
with costs. A ppeal allowed.

N. S. TRAMWAYS ft POWER Co. v. EMPLOYERS LIABILITY 
ASSURANCE Co.

A’ora Scotia Supreme Court, Harris, C.J., and Langley, Drysdalc, Chisholm 
and Mellish, JJ. April 5, 1918.

Insurance (§ III D—65)—Against bodily injuries—Clause inserted
COVERING PROPERTY OF EVERY DESCRIPTION—CONSTRUCTION.

A clause added to a policy insuring against bodily injuries that “not­
withstanding what is within written this policy is hereby extended to 
cover loss from liability for damage to property of every description” 
includes not only the physical injury to projierty but the loss incident to 
the inability of a building to perform its usual function while it is being 
repaired.

Questions of law stated for the opinion of the Court arising 
out of a policy of insurance by which the defendant company in­
sured the plaintiff against loss by accident. The questions upon
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which the opinion of the Court was sought are stated fully in the 
judgments.

W. H. Covert, K.C., for plaintiff; L. A. Lot'ett, K.C., for 
defendant.

Harris, C.J.:—The plaintiff company was insured by the de­
fendant corporation under a policy by which the defendant corpora­
tion agreed to indemnify it against loss from the liability imposed 
by law upon the assured for damages on account of bodily injuries 
suffered by any person or persons other than the employees of the 
assured. A clause was subsequently added by which it was pro­
vided that “notwithstanding what is within written this policy is 
hereby extended to cover loss from liability for damage to property 
of every description, etc."

An electric car of the plaintiff company left the rails and injured 
a building leased and occupied by one Amvooney and the stock 
of goods in the building.

It is admitted in the stated case that the plaintiff company 
thereby liecame liable to Amyooney for not only the physical 
damage done to the building and contents but also for loss of pro­
fits while the repairs were being affected.

The question is whether the policy of insurance covers the 
damages payable to Amyooney for loss of profits.

It will, perhaps, lx1 useful to re-state what the defendant cor­
poration agreed to do by its policy with the added clause.

It is, as I read it, to indemnify the plaintiff company against 
loss from the liability imposed by law upon it for damages 
on account of bodily injuries, and against loss from the liability 
imposed by law upon it for damage to property of every description.

It will not lie denied that if the plaintiff company became liable 
for damages on account of Ixxlily injuries sustained by a person 
injured on its electric cars it would lie liable for all the damage 
sustained by that person by reason of his being incapacitated for 
work for a period of time. His incapacity to earn wages, or his 
loss through inability to attend to his business would lie an element 
to be taken into consideration in assessing the damages for his 
injuries and I do not see how it could lx* contended thav the de­
fendant corporation would not be liable to indemnify the plaintiff 
company for the whole of the damages the plaintiff company was 
compelled to pay, including the portion awarded to the individual
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by reason of his inability to earn wages or attend to his business for 
the time being.

In the same way, the plaintiff company becomes liable to 
Amyoonev for not ortlv the physical injury to the property but 
also for the loss or injury incident to that physical injury, viz., the 
inability of the building to ix-rform its usual functions while it is 
being repaired.

If the defendant corporation is liable in the former case, 1 do 
not see why it is not liable in the latter.

The policy requires the defendant corporation to indemnify the 
plaintiff company against loss from the liability ini|x>sed u|sm it 
by law for damages to property and part of that damage ini|>osed 
upon it by law isdue to the fact that the property is by the injury 
rendered for a time incapable of the use to which it was formerly 
put.

The plaintiff company has suffered a loss through, or bv reason 
of, its liability for damages to the property and the whole of that 
damage was what the defendant corporation agreed to indemnify 
the plaintiff company against.

The liability for damage to the property includes the loss of 
profits just as much as the physical damage and it is, in my opinion, 
covered by the policy and there should lie judgment for the plaintiff 
company.

Longlby, J. :—I concur.
Chisholm, J.:—In this matter, I am of opinion that the de­

fendant company is not liable to the plaintiff company for the loss 
of profits mentioned in para. 5 of the stated ease. The defendant 
company, in express terms, indemnified the plaintiff company 
“against loss from the liability imposed by law upon the assured 
for damages on account of bodily injuries, including death resulting 
therefrom.” The liability imposed by law is well understood in the 
case of bodily injuries.

The above-mentioned clause was afterwards extended by agree­
ment to “cover loss from liability for damage to property of every 
description resulting from accident caused through the operation 
of the electric cars owned by the assured.”

I think the added clause only covers the damage to physical 
or tangible property and does not include loss of profits or other 
consequential losses ; and if indemnity of so wide a character were
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intended, such losses should lie specifirially mentioned. 17 Hals. 
305, 521; Bunvon on Fire Insurance, pp. 35 and 154.

1 am unablejto find anything in the added clause to cover con­
sequential losses.

Drysdale, J.:—I agree in this opinion.
Mellish, J.:—By an agreement in writing between the plain­

tiff and defendant, the latter undertook to indemnify the plaintiff 
against loss from the liability imposed by law upon the plaintiff 
“for damage to property of every description resulting from any 
accident caused through the operation of the electric cars owned 
by the assured" (the plaintiff).

Such an accident occurred. One of the plaintiff’s cars was de­
railed and ran into a retail store-keeper's 1 mil ding. In the stated 
case (para. 5) it is agreed that we are to assume that the plaintiff is 
liable to the store-keeper for loss of profits resulting from this 
accident.

The question for our opinion is whether under said agreement 
the plaintiff is entitled to indemnity from the defendant against 
the loss from such liability for loss of profits. The question, I 
think, should be answered in the affirmative.

I think that the words of the agreement may be fairly said to 
mean an undertaking to indemnify the plaintiff company against 
any loss which they may be legally liable to pay, by reason of their 
having, in the operation of their electric cars, accidentally damaged 
any description of property. The loss of profits in question, I 
think, clearly, the plaintiffs were liable to pay by reason of such 
damage. The words “for damage to property" in the agreement, 
taking it as a whole, were intended, I think, as the equivalent of 
“by reason of damaging property.” This, perhaps, is made more 
clear by reference to the clauses dealing with personal injuries.

It is also to be noted, as pointed out by Longley,.I.,on the argu­
ment, that “ profits " are a species of property a» v.ell as a building. 
I am assuming, however, that the word “property" as used in the 
agreement means tangible property, as, for example, a building or 
a carriage. Bearing this in mind, and using the very words of the 
agreement, the plaintiff’s “liability for damage to property" of a 
third party resulting from such an accident is not limited to the 
mere diminution in value of the property. They are liable as tort 
feasors for the negligence of their servants and not as underwriters
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insuring the property damaged. And the defendant undertakes to 
indemnify the plaintiff against the whole loss from such liability 
and not a part of it.

For the above reasons I consider the cases dealing with insur­
ance policies and property and the liability of underwriters thereto 
inapplicable.

Judgment for plaintiff.

sumner v. McIntosh.
Saekatrheu'an Court oj Appeal, Newlanda, Lamont and Ehvoud, JJ.A.

April 26, 1918.

Specific performance (| I E—30)—Sale of land—Registered plan— 
Vendor offering exactly what purchaser agreed to buy.

A purchaser who agrees to purchase lots according to a registered plan 
is bound by the agreement ; whether the registered plan creates a re­
strictive covenant or not is immaterial; if the vendor offers the purchaser 
exactly what he agreed to buy sjiecific performance will be enforced.

Appeal by defendant from the judgment at the trial, granting 
specific performance of an agreement for sale of land. Affirmed.

John Milden, for appellant ; Borland, McIntyre & Co., for 
respondent.

Lamont, J.A. :—By an agreement in writing, under seal, the 
plaintiff agreed to sell and the defendants agreed to buy lots 15,10, 
and part of lot 17, in block 6, Saskatoon, “according to a plan of 
record in the Land Titles Office for the Saskatoon Land Registra­
tion District as plan F.J.,” for $35,000, payable in instalments.

Plan F.J. was registered in 1907 by the original owners of the 
land covered by the plan. The land is laid out in lots, the greater 
part of which face on Saskatchewan Crescent, the street nearest to 
the river, and on Poplar Crescent, which runs parallel thereto. 
On the plan, through all the lots on the east side of Saskatchewan 
Cres.—including the lots in question in this action—a line is drawn 
20 ft. from the street line, and on the line is written the words: 
“No buildings to be erected between this line and the west side of 
Saskatchewan Crescent.” A similar line is drawn through the lots 
on the west side of Saskatchewan Cres. and also through the lots 
on each side of Poplar Cres. In 1911, the plaintiff became the 
registered owner of the lots covered by the agreement of sale above 
referred to. The defendants made default in the payments under 
Niid agreement, and the plaintiff brings this action and asks pav-
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ment of the amount clue under the agreement. The defendants 
(’. A. resist the plaintiff's claim on the ground that plaintiff shows that

Kvmner the land was laid out under a general building scheme for the
McIntosh of the property, and that the line dravn on the plan,

and the notification that no buildings are to be erected between 
that line and Saskatchewan ('res., constitute a restrictive covenant
which would l>e binding on the defendants and that, therefore, the* 
plaintiff cannot make title in accordance with the agreement.

The clause in the agreement respecting title reads as follows:— 
In consideration whereof, and on payment of all the said sum of money, 

with interest as aforesaid, in manner aforesaid, the vendor doth covenant, 
promise and agree to and with the purchaser to convey and assure or cause 
to be conveyed or assured to the purchaser the parcels of land with the appur­
tenances as aforesaid by a transfer under the Land Titles Act, subject to the 
conditions and reservations contained in the original grant from the Crown, 
prepared by the vendor’s solicitors at the expense of the purchaser.

The plaintiff has a certificate of title in which the description 
of the property is identical with that contained in the agreement 
of sale, and she offers a transfer of the same clear of encumbrances.

The sole question is: Is the prohibition as to building—which 
is endorstxl on the plan—a restriction which makes the property 
which the defendants would take under a transfer from the plaintiff 
different from that which they agreed to buy? In my opinion it
is not.

I agree with counsel for the defendants that the plan shows
that the land was laid out in pursuance of a building scheme which 
satisfies the conditions laid down in Reid v. Richer staff, [1909] 2 
Ch. 305, but I do not see how that helps the defendants. They 
agreed to buy lots 15, 10, and part of lot 17, in block 0, “according
to plan F.J.” They are offered a transfer of this identical prop­
erty. If the prohibition endorsed on the plan is effectual to bind 
an owner holding a certificate of title of these lots, it is equally 
effectual to bind a purchaser who agrees to buy the lots according 
to the plan which alone creates the restriction. For a purchaser 
who buys according to a plan is bound by the plan.

In Hogg’s Australian Torrens System, at p. 763, the author 
says:—

And references to maps deposited in other public offices than the registry
are also noted in a certificate of title, and such references have the effect of 
practically incorporating the maps referred to in the certificate of title, so as 
to fix with notice of their contents any one who inspects the certificate of 
title.
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If on the other hand, however, the prohibition endorsed on the 
plan is ineffectual to bind an owner who holds a certificate of title 
of lots according to the plan, it creates no restriction whatever and 
the defendants will take clear of the restriction.

The evidence show's that the defendant, Robert McIntosh, who 
was buying for his wife, inspected the certificates of title before 
the execution of the agreement.

In my view, it is not necessary to determine on this appeal 
whether the line drawn on the plan across the lots—together with 
the words of prohibition endorsed thereon—create a binding re­
striction on all who purchase according to the plan, and I express 
no opinion upon that point .

It was pointed out by counsel on the argument that, under our 
Land Titles Act, a plan is an instrument (s. 2 (1)), and that 
“every instrument shall become operative according to the tenor 
and intent thereof when registered” (s. 58 (2)).

The intent of the owner who registered the plan is, in my 
opinion, clear ; he intended to create a binding restriction. Whether 
or not he succeeded in doing so may possibly have to be de­
termined some day, but, as I have already said, so far as this appeal 
is concerned, it is not in my opinion necessary to deal with it. As 
the plaintiff offers the defendants exactly what they agreed to buy, 
the appeal should be dismissed with costs.

Elwood, J.A., concurred with Lamont, J.A.
Xewlands, J.A.:—This is an action by the vendor of land for 

specific performance. The defence is that the plaintiff cannot 
give a good title to the land because the same is subject to a 
restrictive covenant.

What is alleged to l>e the restrictive covenant in this case is a 
dotted line, on the registered plan of the projierty in question, 20 
f<*et from the street on W'hich said lots face, together with the 
words, “No buildings to lx* erected Ixdween this line ami the east 
side of Saskatchewan Crescent.”

This plan was prepared under the Land Titles Act and reg­
istered in the Land Titles Office for the Saskatoon Land Registra­
tion District as plan F.J.

The provisions as to plans under the Land Titles Act (8 Geo. V., 
1017, 2nd sess., Sask.), subdividing land for which a certificate of
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title has been granted into blocks and lots, are contained in s. 80 
of that Act and are, briefly, as follows:—

(4) The plan shall clearly illustrate and represent the survey as made 
on the ground in accordance with the Saskatchewan Surveys Act. (That Act 
provides how the actual survey on the ground is to be made.) (5) Every 
such plan shall be certified (form K) by the surveyor who made the survey, 
and signed by ever)- owner or his agent, and each signature shall be witnessed 
and attested in the manner herein provided for the attestation of instruments 
to be registered under the Act . (The form referred to certifies the correct ness 
of the plan.) (17) On the registration of a subdivision plan, the registrar shall 
cancel the existing certificate of title and issue to the owner certificates of title 
to the property in blocks and lots as shown on the plan.

I am of the opinion from the above provisions, that a plan of 
sulxlivision is to be a copy of the actual survey on the ground, 
properly authenticated by the signatures of the surveyor making 
the same and the owner of the property, and its only purpose under 
the Act is to show the location and boundaries of the lots and 
blocks, the subdivision of which it represents, and that any reference; 
to a registered plan in a certificate of title, or any instrument made 
subsequently to the registration thereof, is only for the purpose 
of fixing such location and boundaries.

Such plan does not affect the title to any land otherwise than 
as provided in said s. 80 (11) which vests the title to all streets, 
lanes, parks, or other reserves for public purposes, shewn on such 
plan, in His Majesty in the right and to his use of the Province of 
Saskatchewan.

The manner in which an owner may affect his title is provided 
for by other sections of the Act. For the purpose of this case, I 
need only refer to ss. 74, 75 and 76.

S. 74 provides that when land is intended to be transferred, or 
a right of way or other easement is intended to lie created or trans­
ferred, the owner shall execute a transfer, and such transfer shall 
contain such description as is necessary to identify the land, and shall 
contain an accurate statement of the estate, interest or easement 
intended to lx; transferred or created.

S. 75 provides that no words of limitation arc necessary in a 
transfer of land in order to transfer all or any interest therein, but 
every instrument transferring land shall operate as an absolute- 
transfer of all such right and title as the transferor has in the land 
at the time of its execution, unless a contrary intention is expressed 
in the transfer.
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S. 76 provides that when an easement or incorporeal right, in 
or over any land, is created for the purpose of being annexed to or 
used or enjoyed with other land has been grunted, the registrar 
shall make a memo, of the instrument creating such easement or 
ineontorcal right upon the certificate of title of the dominant anil 
servient tenements respectively.

The certificate of title of the plaintiff for the land in question 
is a clear certificate to the land. I take it, therefore, that the 
transfer to her contained no reservations of any kind, as, otherwise, 
the registrar would have made a memo, of such reservations u)>on 
them.

The effect of a certificate of title is stated in s. 174 and is to the 
effect that, except in certain cases which are not in question here, 
it is to lie conclusive evidence, as against His Majesty and all per­
sons whatsoever, that the person named therein is entitled to the 
land included in the same for the estate, or interest, therein speci­
fied, subject to the exceptions and reservations implied under the 
provisions of the Act.

A restrictive covenant not being one of the exceptions or reser­
vations implied under the Act, anil the plaintiff having a clear 
certificate of title for the land in question, she has an unencumbered 
estate in fee simple.

It not being the intention of the Act that a plan of sulalivisinn 
should shew any more than the location and Ixmndurics of the 
blocks and lots marked out on the ground, and the plaintiff's trans­
feror having made no reservation in the title he transferred to her, 
and not having created by transfer or transferred to any other 
person or annexed to any other pro|ierty any estate, easement or 
incorporeal right, no such estate, easement or incorporeal right 
exists and the plaintiff is, therefore, the absolute owner of the 
property.

In He Jamieson’« Canal, 10 D.L.R. 400, 6 S.L.R. 206, the 
Supreme Court of Saskatchewan held that, in order to create a 
similar easement or incorporeal right in favour of adjoining land, 
it must lx- created under the provisions of ss. 74, 75 and 70 aliove 
referred to.

Hut even admitting that the words referred to on the plan 
created a restrictive covenant, the defendants have, by their agree­
ment of sale, agreed to accept a title to the lands in question w ith 
such restriction.
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Statement.

The agreement of sale describes the land as according to plan 
F.J. This is the only description given of the land. The plaintiff 
covenants to convey and assign to the purchaser “the parcels of 
land with the appurtenances aforesaid by a transfer under the 
Land Titles Act subject to the conditions and reservations con­
tained in the original grant from the Crown.”

The expression “the parcels of land with the appurtenances 
aforesaid” is the land already described as l>eing according to plan 
F.J., so that if the words on the plan make a restrictive covenant, 
then the covenant to transfer according to the plan would mean 
to transfer subject to such restrictive covenant.

I am, however, of the opinion that the words on the plan create 
no cloud on plaintiff's title but that she has an unencuml>ered 
estate in fee simple in the land and that she can transfer such an 
estate to the defendants, but that under any circumstances she can 
transfer to defendants all the estate in these lots that they agreed 
to purchase.

The appeal should therefore 1*» dismissed with costs.
Appeal dismissed.

THE KING v. VASSIE & Co.; JOSEPH ALLISON; PRUDENTIAL 
TRUST Co.; PETRIE MANUFACTURING Co.

(4 cases I.
Exchequer Court of Canada. Cassele, J. November 6, 1917.

Expropriation (8 III C—135)—Lands adapted for special Purpose- 
Valuation—Allowance for compulsory taking.

On an expropriation of lots specially adapted for warehouse purposes 
the same value per square foot does not attach to small lots as to larger 
lots. The owners are entitled to an allowance for the compulsory taking 
in addition to the value of the land.

Information for the vesting of land and compensation in an 
expropriation by the Crown.

Daniel MuUin, K.C., for plaintiff; F. R. Taylor, K.C., and 
C. F. Sanford, for defendants.

Cassels, J:—These four cases were tried together before me 
at St. John, it being agreed that the evidence adduced should lx* 
treated as if adduced in each separate case, with the right to any 
of the parties to adduce any further evidence that would be appli­
cable to the particular case.

The informations were exhibited to have it declared that certain 
lands in the City of St. John fronting on Prince William St., and
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running through to what is called St. John or Water St., are vested 
in His Majesty the King, and to have the compensation for these 
lands ascertained. The lands are expropriated for public works, 
namely, the erection of an elevator in the City of St. John.

I will have to deal separately with each case, hut before doing 
so may mention some facts which are common to all of the four 
cases.

Ex. No. 1 in the case of The King v. Paine shows the different 
properties in question. Lot No. 1 is the property of Vassie & Co. 
The Allison lot on the same plan is lot No. 6, which is marked on 
the plan “The Salvation Army.” The Prudential Co. lots are lots 
3 and 5 on the plan—and Petrie lot is marked 8 on the plan. All 
of these properties are unquestionably excellent warehouse sites, 
if there are warehouses to l>e erected on them.

The evidence of all the witnesses agrees that Prince William St. 
is one of the best streets in the City of St. John. ( )n the east side 
of this street is erected the post-office and a large number of other 
public buildings, banks, etc. On the west side of the street, and 
fronting on the street, all of these lots, from 1 to 8 inclusive, is 
vacant property (with the exception of one or two sheds) having 
no buildings on them.

St. John or Water St. is considerably below the level of Prince 
William St., and is not far from the water of the harbour of St. 
John. It is proved that having this difference in level lietween 
Prince William St. and Water St. is of considerable advantage for 
the purposes of wholesale warehouses. All the properties in ques­
tion have railway trackage, a matter of considerable importance 
for a warehouse property.

Prince William St. and Water St. are so situate that any person 
carrying on business on the sites in question would save consider­
ably in the way of cartage from the proximity of these particular 
sites to the Customs House, and also to the waterfront, and to the 
railways. The saving of haul l>eing considerable both by reason 
of the distança saved and the hills which are avoided.

I think it may be taken for granted, having regard to the evi­
dence, such as that given by Senator Thorne, a very experienced 
and capable witness, and also to evidence given by other witnesses, 
that it would be difficult if not impossible to obtain in St. John 
in any other situation property equally adapted for the purpose
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of the erection of a wholesale warehouse and carrying on the businex 
thereon. Other properties might be obtained, but the most avail­
able sites are covered by buildings, unsuitable as a rule for ware­
house purposes—and to acquire such sites would necessarily in­
volve considerable expenditure by reason of these buildings having 
to be torn down as useless for the purposes of a warehouse business. 
On the other hand, the values of properties in the City of St. John 
have been and are extremely low compared to values in any other 
city in the western part of Canada, such as Quebec, Montreal, 
Toronto, Winnipeg, etc. These properties have for a great num11er 
of years been lying idle and unoccupied, and with the exception of 
the McClary Manufacturing Co., no warehouse has been erected.

Before dealing with the individual cases I may mention that, 
in my opinion, the same value j>er sq. ft. does not attach to small 
lots as to a larger lot. Deal, for instance, with the Vassie & 
Co.’s lot. There is a frontage on Prince William St. of 150 ft., 
also a frontage on St. John or Water St. of 150 ft., with a depth of 
a little over 91 ft.

The Prudential Trust Co.’s property, lot No. 5, has a frontage 
of only 25 ft. on Prince William St. and 25 ft. on St. John or Water 
St. The Prudential Trust Co.’s lot, No. 3, has a frontage of 50 ft. 
on Prince William St. and on Water St.; the Allison lot lia* a 
frontage of 50 ft. on both streets—and the Petrie lot 104 ft. frontage 
on Prince William St. and on Water St., with a depth of practically 
93 ft.

For certain classes of business the smaller lots may lie all right, 
but for a large warehouse business as the Vassie & Co. contemplate 
it would lie essential to have the larger lot.

I mention these facts liecause the Crown in making their various 
tenders have tendered in each case at the rate of 81.50 jier sq. ft., 
treating all the lots as of the same proportionate value whether the 
lot in question contained a larger or a smaller frontage.

Dealing first with the case of The King v. Vassie & Co., Ltd:
This property, as 1 have stated, is lot No. 1 on the plan. It 

has a frontage of 150 ft. on Prince William St. and also the same 
frontage on St. John or Water St. The depth is al>out 91 ft. from 
Prince William to St. John St. The area of the property in ques­
tion is 13,737 sq. ft. The expropriation plan was registered on 
OctolxT 7, 1916. The Crown tendered on March 8, 1917, 820-
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605.50 and interest at 5% from the date of the tiling of the expro­
priation plan to the date of the tender, less, however, interest on 
$15,000 from August 1, 1017. On this date the Crown advanced 
on account the sum of $15,000, which amount with interest from 
August 1,1017, has to be deducted from the amount allowed. The 
Crown also tenders! an additional sum of $200 with interest to 
the date of the tender as compensation for certain sheds or build­
ings erected on the land.

The amount tendered by the Crown is practically at the rate 
of $1.50 per sq. ft. No amount was allowed for the compulsory
taking.

The defendants by their defence set up that they had carried 
on for years an extensive wholesale dry-goods business, and that the 
defendant purchased the said lands for the special purpose of build­
ing thereon a building with offices, warehouse and sample-rooms, 
in which to carry on its said business, ami that the situation of the 
said lands is especially adapted for the purposes of the defend­
ant’s business.

They further allege that they incurred considerable expense in 
having plans prepared for such offices, sample-rooms and warehouse 
by an architect in the City of Boston; also that it would Ik* less 
expensive for the defendant to carry on its business on the said 
lands than at the place where the said business is now carried on.

They claim the sum of $27.474 for the lands, and $500 for the 
sheds.

The first witness called for the defence was the Hon. Walter 
Edward Foster. He is the vice-president and general manager of 
Yassie & Co., and I may say that Foster's evidence was given in a 
very fair manner, in respect to the claim put forward. During 
the progress of his examination I asked Taylor the following ques-
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tion:—
Q. You claim peculiar damages. Is there any issue between you and the 

Crown as to the value of the land as land?
Mr. Taylor: I think so, my Lord.
His Lordship: The defence seems to set up special damages.
Mr. Taylor: We think there arc special damages. We think the land is 

worth at least the amount we claim, as land, apart from the special damages.
His Lordship: You are only claiming the value of the land apparently; 

you do not set up anything special.
Mr. Taylor: We do not set up any special damages outside the value of 

the land.
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Then Mr. Taylor further states:—
We are simply claiming what we asked the government for the land. We 

told the government we would take that amount.
I allowed Taylor to amend setting up the claim of the additional 

value to the defendants by reason of the adaptability of the prem­
ises for their particular purposes, and a defence was filed claiming 
in addition to the sums claimed by their defence the sum of 15,000. 
I thought that the defendants should have the* right to put forward 
any claims which they considered they were legally entitled to put 
forward, and counsel for the Crown did not oppose» such application.

The defendant company purchased the land in January, 1913, 
for the sum of 815,000. This purchase was from the City of St. 
John, who owned the land. I gather from the evidence that the 
city was willing to make their bargain with Foster for the sale of 
this particular property to them at this price of 815,(MX). Probably 
the city would tie influenced by the desirability of having a ware­
house erected upon this vacant property, and while the price was 
815,000 in order to protect themselves, it being difficult to ascertain 
the real value, it was arranged that the property should lie put up 
for sale at auction with this upset price of 815,000—and after due 
advertisement the sale took place, and there lieing no other bidders, 
it was knocked down to the defendants at this sum of $15,000.

I hardly think that this particular sale should lx» taken as the 
real test of its value*. It is quite apparent from the evidence that 
other bidders were deterred from bidding by reason of the fact that 
they knew that the defendant company wanted the property. The 
evidence for instance of Mr. Bruce, a very satisfactory witness, 
shews these facts.

Mr. Foster, in his evidence, points out the particular value of 
this property for the purposes of their business. There is no doubt 
that the defendant company intended to erect a large warehouse 
building on this particular piece of property. Plans were prepared 
for the erection of the buildings by an architect in Boston. These 
plans are filed as an exhibit in the case. Delays took place, as 
explained by Foster, when the breaking out of the war on August 
4, 1914, changed the whole aspect of affairs. The defendants 
prudently abandoned for the time the idea of erecting new build­
ings, not knowing what effect the war might have upon their busi­
ness; and, I rather gather from what Foster states, that they prob-
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ably have not reconsidérai the question of building, and in the t A_ 
meantime on the date mentioned the expropriation plan was filed. Ex. V.

Mr. Foster states that, in his opinion, the property has not the kincj 
risen in the market since 1913. 1 asked him this question:— r

Q. You bought these hinds in 1913? A. Yes.
Q. Has that property risen in the market since 1913? A. No, sir. 1 Cwwk J 

would not say so.
Further on I asked him this question:—
Q. The real quest ion is, as between 1913 and 1911», has the pro|>erty 

risen in value? A. I would not say that it has.
And he goes on to point out that the market value could not 

be obtained.
I think from the evidence of Thorne and Bruce and other wit­

nesses, that there was a considerable improvement in the value of 
property lxdween the date of the purchase in January, 1913, and 
and the fall of 1910, when the expropriation plan was filed. There 
had been considerable improvement in the City of St. John gener­
ally. The harbour was being improved, and other additional 
works were in contemplation.

I gather that what Foster meant was that on account of the 
war there would lx* great difficulty in selling the property—not 
that property generally had not increased in value between the 
two dates. This 1 also think must be the view of those represent­
ing the Crown, because the tender in question is a very large 
advance upon the purchase price.

The difficulty is to get evidence of what the market value is.
It appears from the Crown’s evidence that some of these other lots 
between block 1 and block 8 had lxx*n acquired at the price of $1.50 
per sq. ft. As I have said, if intervening lots were worth $1.50 a 
square foot, the value of lot 1 for the reasons I have stated is of 
greater value.

Foster stated that he was willing to hand it over to the Crown 
for what he paid with interest, pointing out, however, that five or 
six per cent, interest would not, of course, compensate him for the 
locking up of the capital.

It is difficult to arrive at an exact valuation of property of this 
nature, having regard to the fact of the effect of the war on realizing 
from real estate.

The amount offered by the Crown does not include anything for 
compulsory taking.
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After the best consideration I can give to the case, I think if, 
to the sum of $20,805.50, there is added the sum of $4,194.50 to 
cover any allowances for compulsory taking, and any other claims, 
such as the plans and special adaptability of the site, a fair result 
will be arrived at—and I allow this amount with interest thereon 
from the date of the expropriation up to August 1, 1917, at which 
date the $15,000 was paitl on account and must l>c credited, and 
interest on the balance would run to the date of the judgment. 
The defendants are entitled to their costs of the action.

The King v. Allison.
It is needless to repeat what I have already stated in a general 

way. This property is No. 0. with a frontage of 50 ft. on Prince 
William St., and also 50 ft. on St. John or Water St. It has a 
depth practically of 92 ft. l>etween these two streets.

On this property there will have to l>e a certain amount of 
excavation. The date of the expropriation is the same, October 7, 
1916. The area of the property is 4,617 sq. ft. The Crown ten­
ders $7,225.50, made up as follows: The sum of $1.50 per sq. ft. 
for the land, and an additional sum of $300 as compensation for an 
easement and right of way and sewerage over an alleyway, making 
the total amount tendered $7,225.50.

I think, if there were added to this amount ten per cent, for 
compulsory taking, namely, $722.55, the defendant will be amply 
compensated.

I, therefore, give judgment for the amount of $7,948.05. The 
defendant is entitled to interest on this amount from the date of 
expropriation to the date of judgment. The defendant is also 
entitled to the costs of the action.

The King v. Prudential Trust Company
In this case two properties are expropriated, namely, lot No. 3 

and also lot No. 5. In respect to lot No. 3 there is an annual 
charge of $8 per annum payable to the City of St. John. This 
sum is payable in perpetuity.

I pointed out that I thought the city should be a party to the ac­
tion, as their rights were expropriated as well as the rights of the Pru­
dent ial Trust Co. The statement was made that an agreement had 
been come to whereby the city had released any rights they had in 
it for the sum of $300. This, however, apparently had not been 
assented to by all the parties. Baxter, K.C., who is solicitor for
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the city, appeared in court, and agreed that the city should be 
added as a party defendant, and that he would file a short defence. 
Subsequently an agreement was arrived at in court that the sum of 
8200 should be deducted from the sum to In* allowed to the Pruden­
tial Trust Co., and the judgment in the case will have to direct 
that this 8200 should l>e deducted from the allowance and Im» paid 
over to the city in full of their rights in regard to this charge of 
88 per annum—anti in drawing the judgment, care must Im» had 
to the fact that the rights of the city tire also expropriated.

There is also apparently a mortgage upon the» property, and 
the mortgagee is not before the court. It is stated by counsel that 
there will be no difficulty in arriving at the amount payable. Tliis 
mortgage should also lx* provided for in the formal judgment.

Lot No. 3 contains a frontage of 50 ft. on Prince William St. 
and a similar frontage» on St. John St., with a depth practically of 
over 91 ft.

Lot No. 5 contains a frontage on Prince William St., with the 
same frontage on St. John St.

The tender of the Crown for lot No. 3 was 80,898.50, and for 
lot No. 5, $3,457.65.

I think that if to the amount tendered by the Crown there is 
added 10% for the compulsory taking, the defendants will be fully 
compensated.

I would, therefore, allow the sum of 80,898.50 for the lot No. 3, 
less the sum of 8200, the amount payable to the City of St. John, 
leaving the sum of 80,098.50, to which I would add 10%, making 
87,308.35.

In regard to lot No. 5, to the sum tendered of 83,457.05 should 
lx- added 10%, namely, 8345.70, making in all the sum of 83,803.41.

On these respective amounts interest should be added from the 
date of the expropriation, namely, Octolier 7, 1910, to the date of 
judgment.

The defendants are also entitled to the costs of the action. 
There will be no costs to or against the City of St. John.

The King v. The Petrie Manufacturing Co., Ltd.
This property is lot No. 8 on the plan. It contains a frontage 

on Prince William St. of about 104 ft., also the same frontage on 
St. John St., with a depth of al>out 93 ft.
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The Crown tendered the sum of $14,526.30, together with an 
additional sum of $200 for the sheds situate on the property. Tin 
defendants elaim the sum of $20,336.82 for the lands, and $800 fur 
the sheds.

In this ease I would add to the amount tendered the sum of 
$1,000. I think the size of the lot makes it of more relative value 
than the smaller lots. I would also add \0c/( on the total amount 
for the compulsory taking. This will make in all the sum of 
$17,208.03, to which must l>e added interest from the date of the 
expropriation, namely, October 7, 1016, to judgment. The de­
fendants will also l>e entitled to their costs of the action.

As I undertook at the trial to do, I have gone very carefully 
over all the evidence in these various cases, and, after the best 
consideration I can give to the cases, and with the knowledge* 1 
have of the properties in question, I have arrived at the conclusions 
stated above. Judgment accordingly.

DOUGLAS v. McKAY.
A'ova Scotia Supreme Court, Harris, C.J., Langley, J.. Ritchie, E.J., ami 

Chisholm and Mcllish, JJ. April ti, 1918.
Landlord and tenant (6 111 D—110)—Partition wall—Closed door 

—Illegal entry—Damages.
A landlord who breaks down a partition wall by taking down a cane of 

type and unscrewing a door securely fastened to the wall, and then un­
hooking a second door, to gain access to the premises, makes an illegal 
entry anil is liable in damages, for wrongful distress for rent.

Appeal from the judgment of Russell, J., in favour of plaintiff 
in an action claiming damages for alleged illegal distress for rent. 
Varied.

C. J. liurchcll, K.C., and F. I). Smith, for appellant.
11'. L. Hall, K.C., and AT. li. McArthur, for respondent. 
Harris, ('.J.:—The facts in this case are not in dispute. Tin- 

Standard Printing Co. occupied one-half anti one Brodie the other 
half of what was originally one shop but which had l>een converted 
into two shops by running a partition through the middle from 
the front to the rear of the building. The entrances to l>oth shops 
were by doors on the front and rear. In the partition which was 
run to divide the shop there was a door opening into the part 
occupied by the Standard Printing Co.

Brodie was a printer as well and the two tenants sometimes 
borrowed one another’s type and material, and they used this door
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in the partition in going hack and forth. Eventually, however, 
Broche put a hook on his side of the door and fastened it and then 
he had a second door fitted into the frame and held in place by 
screws, and againrt this second door he put heavy eases of type 
and thereafter there was no communication between the t wo rooms. 
What Brodie did was not objected to, but was acquiesced in by the 
Standard Co. Later Douglas bought out the Standard ( o.'s plant 
after that company had got into financial difficulties and he paid 
rent, but the premises were not used, except for storing tlu- plant.

On one occasion in the winter season, the door in the rear of 
the premises occupied by plaintiff was found to be open and the 
snow was coming in and Brodie wanted it closed and he got the 
landlord, the defendant McKay, to come and they took down the 
case of type, unscrewed the second door in this partition, unhooked 
the first door and entered plaintiff's premises and fastened up the 
back door, and on retiring they hooked the first door on Brodie’s 
side and set up the second door in the place it formerly occupied, 
placing the case of type against it, but they did not put in the 
screws to hold the second door in place.

When the landlord came to distrain, he found the plaintiff's 
premises locked up and he went into Brodies part of the property 
and requested Brodie to take down the case of type, remove the 
second door, and unlatch the first door which Brodie did, and the 
landlord, in this way, got into plaintiff's premises, and then dis­
trained on the plant which was afterwards sold, and the plaintiff 
brought an action for wrongful distress and obtained a verdict for 
82,500, and there is an appeal.

The short question is as to whether this entry was legal, and 
1 am clearly of opinion that it was not.

What took place when the hook was put on the door and the 
second door was screwed in and the case of type placed against it, 
amounted to a closing up by the two tenants of the door which 
previously existed, and thereafter the partition is to be regarded 
as without any door or opening in it.

The place where the door had been was closed up and the door 
fastened with the hook, and the second door and the case of type 
liecame a part of the closed partition. When Brodie and the land­
lord broke down this partition to get into the premises of the 
plaintiff they were trespassers, and the*wall, so far as tlu- landlord
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is concerned, must be taken to have been in the same condition 
when he came to distrain as it was before he and Brodie took the 
screws out of the second door. The landlord could not do any­
thing at that time to help himself in subsequently making a distress 
and the premises should, I think, Ire regarded as having been in the 
same position when the distress was made as they were just Irefore 
the wrongful entry was marie by the landlord and Brodie when 
they went to fix the bark door, t.e., the seeonil door is to I*' 
regarded as still held in its place by the screws. This view, how­
ever, is not necessary to enable the plaintiff to recover. After 
this wrongful entry to close the track door, the partition between 
the two premises was closed just as effectually in one sense as Irefore. 
In its new condition, it was part of the partition between 
the two properties and the landlord could not get into the plain­
tiff’s premises without breaking down the partition between them. 
What lie did was to get Brodie to move his case of type, take dow n 
the second door and unhook the latch on the first door and it is 
argued that Brodie had a right to do this and, having done it, that 
the landlord, then finding the door unlocked, had a right of entry. 
I think this contention cannot be upheld. I doubt very much 
Brodies right to interfere with the partition which hail been erected 
between the two premises, but assuming that he could do so, what 
he did on this occasion was done at the request of the landlord ami 
it must all lie regarded as of the landlord, and it was, I think, 
clearly such an entry as could not be justified for the purpose of 
distress.

In Xash v. Lucas (1867), L.li. 2 Q.B. 590, a broker went with 
a warrant of distress for rent to the premises the front door of 
which he fourni fastened. In the course of the day, a man in the 
employ of the landlord was allowed by the tenant to enter at the 
front door in order to get access to the area for the purpose of 
removing and repairing a grating over it which was in a dangerous 
state. While the repairs were going on the tenant left the house, 
having fastened lioth the front and area doors, and the man who 
had got into the area to refix the grating found himself unable to 
get out. The broker suggested to the man to try the window 
which opened into the area and was closed. The window wu- 
found to lie unfastened, the man pulled the sash down, got into 
the house and unfastened the front door from the inside. The
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broker then entered through the front foor (thus opened) and 
distrained. It was held that the transaction must be taken as one 
and that as the entry was by opening a window the distress was 
unlawful.

Cockbum, C.J., at p. 593, said:—
It is quite unnecessary to decide, if the défendant and the broker had not 

been parties to the original trespass, whether, on the door being o|icned by a 
third person, the entry for the purpose of making the distress would have 
been lawful Here the broker himself suggests to Back to open the window 
and get into the house, and so out by the front door, and the defendant him­
self was present, and the broker afterwards enters on the door living o|nmilh1 
by Back as the broker had suggested. It must therefore lx* taken that lx>th 
the defendant and the broker were partie to the trespass, or act, whereby 
access was obtained. . . . The entry here was therefore unlawful.

Mellor, J., at p. 595, said:—
Now the broker here recommends the mode of entry which led to his 

subsequent access to the house by the open door . . . consequently as the 
entry must be taken to have been through the window, the distress was not 
lawful.

Shoe and Lush, JJ., concurred.
In the case at bar, all that Brodie did in breaking down the 

partition wall (by removing the type and the second door and 
unhooking the first door) was done on the suggestion and at the 
request of the landlord, and must be regarded as his act. It is not 
questioned, if it is to be so regarded, that the entry and the distress 
were illegal and the plaintiff is entitled to recover.

The only other question is as to the amount of the judgment. 
The trial judge gave the plaintiff $2,500 damages. He had paid 
that sum for the plant some 4 years before, ami in the interval it 
had been idle and had deteriorated by rust and otherwise, and a 
careful perusal of the evidence convinces me that $1,500 was its 
full value at the time of the distress.

I think the judgment should lx* varied by reducing the danmges 
to $1,500, and the appeal should lx dismissed, and there should 
lx» no costs to either party on the appeal.

Ritchie, E.J.:—I am of opinion, though not without some 
doubt, that the sound conclusion to draw from the authorities is 
that the entry made by the defendant amounted to a breaking. 
I would, therefore, dismiss the appeal. I agree that the damages 
lx reduced to $1,500 ami that there be no costs to either party.

Chisholm, J. (dissenting):—The plaintiff brings this action 
against his landlord and the landlord's bailiff for damages for an
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illegal distress. He alleges:—(1) That the defendants illegally 
broke into the demised premises in order to distrain; and (2) That 
at the time the distress was made there was no actual demise of the 
premises at a specific rent.

The defendants uphold the distress; and claim, in the event of 
the distress being held to have been illegal, that the amount of 
damages fourni by the trial judge, who decided in favour of the 
plaintiff, namely, 82,500, is excessive.

The only point urged on the appeal by the counsel for plaintiff 
was with respect to the manner in which the bailiff entered the 
demised premises. There is no dispute between the parties as to 
the facts touching the entry.

[The judge here set out the facts in connection with the entry 
and continued.] This entry, the plaintiff claims, constituted a 
breaking in and was illegal.

With respect to the right to distrain, it is said in 11 Hals’ Laws 
of England, p. 163:—“The right to <listrain necessarily involves 
the right to enter on the premises where the chattels are for the 
purpose of taking possession of them. The right implies a license 
for the distrainer to enter the premises in any way short of breaking 
into the premises, although he does that which in the case of any 
other person would l)e a trespass.”

It is not enough, therefore, to prove that the defendants wen- 
guilty of a trespass on the plaintiff’s premises, but it must In- 
shewn, in order to enable the plaintiff to succeed, that there was a 
breaking into the premises by the defendants.

One of the earliest cases on the subject is Gould v. Bradstocl: 
(1812), 4 Taunt. 562, 128 E.R. 450. There, the landlord took up 
the floor in his own apartment (there being no ceiling in the tenant's 
apartment, which was under the landlord's), and through the 
aperture entered the tenant’s mill below. Lord Mansfield, C.J., 
in the course of his judgment, said:—

The defendant removed the floor of his room, which floor was his; it is 
said, that it served as a ceiling to the tenant below, but that, at most, could 
only make him tenant in common, and one tenant in common, although Im­
probably might have some remedy or other for being disturbed in the use of 
his ceiling, cannot bring trespass against his companion.

In the present case it cannot, I believe, be successfully con­
tended that the plaintiff had an interest as tenant in common in 
the cabinet of type or the other door, lx>th of which were the prop-
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erty of Brodie, and he could not niaintain an action of trespass 
against Brodie for removing them.

In Nash v. Lucas, L.R. 2 Q.B. 590, the landlord’s employee 
found himself locked in an area, part of the demised premises, 
where a grating was being repaired, and at the landlord’s suggestion 
he opened a window looking out on the area, which was closed but 
unfastened, entered the house and unfastened the front door from 
the inside, and through the door thus opened for him, the bailiff 
entered and distrained. It was held that the whole transaction 
must be taken as one and that the distress was illegal. In this 
case Coekburn, C.J., said:—“The later authorities say you may 
open a door which is only fastened by a latch.”

In Crabtree v. Robinson (1885), 15 Q.B.I). 312, it was held that 
entry into a house for the purpose of distraining may lawfully Ik* 
made by further opening a window which is partly open.

That, of course, is not the usual way of entering a house, and I 
mention the case as well as the two cases next following, to shew 
that the entry for the purpose of making a distress need not lie, 
as was formerly contended, by the usual way of entering the 
premises.

In Miller x. Tebb (1893), 9 T.L.R. 515, the bailiff entered a 
house a few doors off, went along the roofs of the intervening houses 
until he came to the plaintiff’s roof, where he found a sky-light, 
partly open. He opened it further, entered the premises and 
distrained. The Court (Esher, M.R., Bowen and Kay, JJ.) held 
the entry was legal, and was the same as if the bailiff had entered 
by an open window.

In Long v. Clark, [1894] 1 Q.B. 119, the bailiff, in order to effect 
a distress for rent in a house, went through the next house and into 
the yard at the back. He then climbed over the wall into the yard 
of the house in which he was directed to distrain, and entered ami 
distrained. Held, a lawful distress.

Lord Esher, M.R., said:—
He (the landlord) cannot go into any building or into any house if he 

can only do so by breaking into it. He can go in at the door, which is the most 
obvious way of entering; tint further, he can go in by a window if it is left 
open. There is no trespass in doing either of these acts, because he docs not 
break in. So it is incorrect to say, as has been suggested, that the landlord 
cannot go into the house if he finds a hole in the side of it, and for the same 
reason, that in so entering he is not .breaking in.

N. S.
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It has been urged by counsel for plaintiff that the case of Nash 
v. Lucas, above mentioned, governs the case now under considera­
tion. I am unable to so regard it. I think it is distinguishable. 
In Nash v. Lucas, Back, the man who opened the window, passed 
into the house and unfastened the front door fron the inside. 
Back was the landlord's servant, and in doing this he, in effect, 
carried out the directions given to him by his master; for his 
master was present when the bailiff suggested that line of conduc t. 
Moreover, the servant, as I regard it, eonmiitted a trespass in 
opening the window, entering the house and opening tin- 
front door as he did; he committed an unlawful act for 
which probably both himself and his master could have been held 
liable as joint tort feasors; and all the acts had necessarily to be 
regarded as one transaction. Every step the servant took wa< 
illegal—the owning of the window, the entry into the house» ami 
the unfastening of the front door. Pollock on Torts, pp. 77 and 
206, 207. If these acts had been lawful, the case would lx; on a 
parity with the case at bar. In the latter Brodie moved aside his 
own cabinet and door, chattels in which the plaintiff had no prop­
erty; he had a right to do this; and I cannot see how, in doing 
it, he could possibly expose himself to an action for trespass or any 
other kind of an act ion by plaint iff. Hedid not make these article 
fixtures by placing them against the doorway. If he was not 
liable himself for moving the articles around, if he was doing a 
perfectly lawful act in moving them, the landlord, for whose 
accommodation he moved them, cannot, as it appears to me, be 
under any liability because, at his request, Brodie did an act 
which it was lawful for him, Brodie, to do. It is suggested that 
the plaintiff in some way acquired a right to have the second door 
and the cabinet maintained as a barrier; that these became part 
of the wall. How did he acquire such a right? I do not know 
how that proposition can lx* established on the evidence lx»fore u-.

After the removal of the cabinet and the loose door, we have 
a swinging door secured by an ordinary gate hook, which the 
bailiff raised with his finger and entered. Lord Cockburn stated 
in Nash v. Lucas, supra, that the later Authorities were to the 
effect that you could lift a latch or hook to make an entry. He wa- 
referring to a case where the latch was the property of the tenant, 
during the tenancy, not where, as in this ease, it was the property
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of another tenant and used for the other tenant's security. On a 
consideration of the whole evidence, I tliink the entry was made 
in a legal manner, and that, on that point, the plaintiff must fail.

The question as to whether the entry was forcible or not was 
the only one argued lx*fore us.

I think the appeal should be allowed with costs and the action 
dismissed with costs.

Longley, J (dissenting) :—I concur in the opinion of 
Chisholm, J.

Mellish, J.:—In making the distress from which this action 
arises, I think the defendant found the demised premises closed 
and illegally broke into them and is, therefore, liable in trespass.

The fact that the defendant, in effecting the entrance, was 
assisted by one who, on his own account, might have had a right 
to remove the obstructions to a free entrance, in my opinion, makes 
no difference.

The damages awarded are, I think, excessive. The goods dis­
trained were appraised and sold at auction for less than $700, and 
this value is sworn to by a numlter of witnesses as about right.

Giving the fullest effect to the «credibility of the witness who 
put a higher value on the goods, I do not think lie evinces such a 
knowledge of the actual condition of the plant and of the value of 
such an equipment as would justify the court in accepting it as 
establishing his value of the proi»erty in preference to that given 
by the plaintiff's other witnesses, considering, too, the amount 
realized from the sale. I do not tliink we would be justified, under 
the evidence, in finding that the goods were sold at so great a 
sacrifice.

It perhaps can be fairly inferred from the plaintiff’s evidence 
that he paid 82,500 for the property, although he is not precisely 
clear on that point. Clearly, it has greatly depreciated in value 
since that purchase was made. He has made no use of it,

I think if the damages were reduced to 81,500, the plaintiff 
would receive sufficient having regard to the value of the property 
and its illegal seizure.

The judgment appealed from should be reduced accordingly, 
without costs of the appeal to either party.

Even assuming the defendant did not break in, as to wliich 
1 have no doubt, before dismissing the action, I should like to hear
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8. C. 

Douglas

Chisholm. J.

Mellish. I.



322 Dominion Law Reports. (40 DX.R.

N. S.

8. C. 

Douglas 

McKay. 

Hellish. J.

8ASK.

cTÂ.

Statement.

Xewlands, J.A.

counsel on a further point not taken at the present hearing. As at 
present advised, I am of opinion that the defendant would at least 
lx* liable for excessive distress.

As the amount of rent was not definitely fixed between plaintiff 
and defendant, the plaintiff could only distrain, if at all, I think, 
for the balance due by the former tenant. Plaintiff appears to 
have kept up the tenancy of the room on the written promise of 
the defendant that he would make a reasonable reduction in the 
rental for a reasonable time. This was never settled.

Judgment varied.

McENTEE v. GRAND TRUNK PACIFIC R. Co.
Saskatchewan Court oj Appeal, HauUain, C.J.S., Xewlands, Lament ami 

El wood, JJ.A. April 26, 1918.

Master and servant (6 II A4—85)—Railway track—Accumulation of 
ice—Trap—Duty of employer—Negligence—Liability.

It is the duty of the employer to provide safe premises for his servants 
to work ; allowing ice and snow to accumulate along the side of a railway 
track so as to be a trap for a workman walking alyng the track in the 
performance of his duty is negligence and if the cause of an accident the 
company is liable. The fact that the accident hamx-nod on a highway 
is no defence, the duty being founded not on ownership but on possession

Appeal by defendant from the judgment of the trial judge 
in an action for damages under the Workmen’s Compensation Act. 
Aili rmed.

J. A. Allan, K.C., for appellant; /\ M. Anderson, for 
répondent.

Xewlands, J.A.:—This is an action at common law for 
damages brought by the widow of a deceased workman under 
tfie Act Respecting Compensation to the Families of Persons Killed 
by Accidents, against the masters of the deceased man for having 
l>een guilty of negligence, whereby the workman lost his life. Tin- 
jury found that the defendant company was guilty of negligence 
in omitting to remove an accumulation of ice and mud parallel to 
and adjoining the south side of the railway track at the public 
crossing at Lewvan.

The evidence showed that the deceased was a conductor in the 
employ of the defendant company. That, at the time of the 
accident, he was performing the ordinary duties incidental to his 
employment, that of switching cars from the main track to a 
switch. In doing so, he had to walk along the track, and at the
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proper time to pull a lever which released the car which was to go 
on the switch.

In order to do this work, he had to walk close to the cars across 
a highway which was crossed by the railway, ami. in doing so, 
slipped on a ridge of ice and mud 1 to the track. This
ridge was from 4 to (> inches in height, some 2 feet from the track, 
and sloped towards it. It had lieen there for some 3 weeks liefore 
the accident. When he slipped, his legs went under the cars and 
were cut off by the same passing over t hem.

The defendant’s appeal against the verdict on two grounds: 
(1) That there was no evidence that the defendants knew of this 
accumulation of ice and mud along the track and the jury was not 
asked to make any finding upon this question, and (2) that the 
accident happened on a part of the highway over which defendants 
had no control.

As to the first ground of appeal, it is the duty of the master to 
provide safe premises for his servants to work.

In Maedonell on Master and Servant, 2nd cd., p. 297, he says:—
The master's duty to his servant as to the safely of his premises is the 

same as that owed by an occupier of property towards any member of the 
public coming, by invitation, express or implied, on his premises on business 
of common interest. He must “use reasonable care to prevent damage from 
unusual danger, which he knows or ought to know.”
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Bigham, J., in Alarney v. Scott, [1800] 1 Q.B. p. 080, says, at 
p. 901:

The effect of the authorities is correctly and clearly stated in Pollock on 
Torts, 5th ed., at p. 477: “The duty is founded not on ownership, but on 
possession—in other words, on the structure being maintained under the con­
trol and for the pur|>oses of the jiorson held answerable. It goes beyond the 
common doctrine of responsibility for servants, for the occupier cannot dis­
charge himself by employing an independent contractor for the maintenance 
and repair of the structure, however careful he may be in the choice of that 
contractor. Thus, the duty is described as being impersonal rather than 
l>ersonal. Personal diligence on the part of the occupier and his servants is 
immaterial. The structure has to lie in a reasonably safe condition so far as 
the exercise of reasonable care and skill can make it so.” And on p. 482: 
“The possession of any structure to which human beings are intended to 
commit then selves or their property, animate or inanimate, entails this 
duty on the occupier, or rather controller. It extends to gangways or staging 
in a dock ... to a temporary stand ... to carriages travelling on a rail­
way or road ... to shi|>s.”

Further on he says:
Now. I do not think that the mere fact that the defective state of the 

ladder was patent (as I think it was, in the sense that a slight examination

10
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would have detected it), and that the defendant did nothing to remedy it, is 
sufficient to fix him with a breach of the duty which, in my opinion, he under­
took He must have had a reasonable opportunity of ascertaining that u 
defect xisted; the circumstances must have been such that, though he di<l 
not know of the condition of the ladder, he ought to have known of it; and 
if he ought to have known of it, and might either have remedied it or warned 
the plaintiff of the danger and did neither, and hurt resulted to the plaintiff, 
then and only then, can that want of reasonable care be imputed to him 
which will make him liable. ... In this case I think the defendant ought to 
have made some examination of the ladders into the holds. The slightest 
examination would have shown him that this ladder was in such a condition 
as really to make it a trap; and, taking this view, I hold that he was guilty 
of a breach of the duty which I think the law imposed on him.

In this case, the evidence shows that the defendants could have 
seen the condition of the track upon a slight examination. The 
accumulation of mud and ice was quite apparent, and it was so 
placed as to be a trap to a workman walking close to the track in 
the performance of his duty. The jury have found tliat defend­
ants were negligent in not removing this mud and ice. If they 
could have removed it, it follows that they could have seen it and, 
therefore, they ought to have known it existed and that it was u 
source of danger to employees walking along the track.

Now, if defendants were guilty of a breach of duty in not re­
moving this ice and mud, they were guilty of negligence, and, as 
the jury have found that this negligence caused the accident, they 
are liable in damages.

I am, therefore, of the opinion that it was not necessary to ask 
the jury the question whether defendants knew of this danger. It 
is quite apparent from the evidence that they ought to have known 
it, and would have if they had made the slightest examination 
of the premises, this crossing being a place where the servants of 
the company had to work in order to switch cars at this point.

Even if it had been necessary to put this question to the jury, 
r. G50 cures the defect. Tliat rule provides that a new trial shall 
not be granted because the verdict of the jury was not taken upon 
a question which the judge at the trial was not asked to leave to 
them unless in the opinion of the court some substantial wrong 
or miscarriage has been thereby occasioned in the trial.

The judge was not asked to leave this question to the jury. 
The objection was only taken by the defendant’s counsel after 
verdict, and no substantial injustice has been done lieeause on the 
evidence the jury must have found that the defendants could have 
ascertained the danger.
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As to the second ground of appeal, the fact of the accident 
happening on the highway does not affect defendants’ liability. 
It was not being used as a highway, but as part of the premises on 
which defendants’ servants had to work and, as is stated in Pollock 
on Torts, in the quotation above given, “the duty is founded not 
on ownership, but on possession.”

I am, therefore, of the opinion that tin* appeal should In* dis­
missed with costs.

Havltain, C.J.S., and Lamont, J.A., concurred with New- 
laxds, J.A.

Elwood, J.A.:—This is an action brought by the plaintiff as 
administratrix of the estate of H. R. McEntee, deceased, under an 
Act Respecting Compensation to the Families of Persons Killed by 
Accident, for the benefit of herself and her children.

On December 6, 1916, the deceased, who was employed as a 
conductor on the defendant railway, was proceeding with his train 
from Regina to Northgate. At Lewvan, a station on said line, it 
was necessary to do some switching. A short distance south of the 
station the railway crosses a public highway. At this point the 
railway grade is some height above the highway level, and from 
the highway on either side to the grade are approaches. At the 
point of the accident,—which was where this highway crossed the 
railway lines,—the deceased was attempting to uncouple some 
cars, for the purpose of having the sam< shunted into a switch, and 
in doing this was walking at the side ot the cars for the purpose of 
operating the lever which uncoupled the curs; lie slipped on some­
thing on the ground, and, in consequence, fell under the cars and 
received injuries from which he sulwequently dietl.

The evidence shews that the spot at which he slipped was about 
2 ft. from the outside of the rail nearest to him ami where the 
highway was approaching to cross the railway; that at this point 
there was an accumulation of mud and ice from 4 to 6 inches high; 
that it sloped rather suddenly toward the rails; that this accu­
mulation had probably been brought alxjut by wheels of wagons 
crossing the track, gathering up mud below and depositing it about 
this spot, and from water dripping thereon from water tanks of 
the defendant company, and that this condition of affairs had 
existed for several weeks prior to the accident.

The jury found that the injury complained of was caused by
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the* negligence of the defendant company, “by the defendant com­
pany omitting to remove an accumulation of ice and mud parallel 
to and adjoining the south side of the railway track at the public 
crossing at Lewvan." Damages were awarded and judgment 
entered for the plaintiff, and from this judgment the defendant 
appeals.

On the appeal a number of questions were raised, but, in the 
view I take of the case, it is not necessary that I should deal with 
them all.

For the respondent it was contended that s. 238A (a) of the 
Railway Act cast the duty upon the defendant company of main­
taining the approach to the railway at the crossing in question. 
For the appellant it was contended that the duty of the railway 
company was only to maintain the crossing between the rails and, 
at the most, for a foot on either side. That section is as follows :

238A. In any case where a railway is constructed after the nineteenth 
day of May, one thousand nine hundred and nine, the company shall, at its 
own cost and expense (unless and except as otherwise provided by agreement, 
approved of by the Board, between the coni|>any ami a municipal or other 
cor|H>ration or person), provide, subject to the order of the Board, all pro­
tection, safety and convenience for the public in reepeet of any crossing of 
a highway by the railway. 8 and 9 Kdw. VII. c. 32, s. G, as amended, 9-10 
Edw. VU. c. 50, s. 14.

In the case of Moggy v. C.P.R. Co., 3 M.L.R. 209, the following 
sections of the then Railway Act were under consideration:

Section 7, sub-section 6. by which railway companies have power “to 
construct, maintain and work the railway across, along or u|H>n any stream 
of water, watercourse, canal, highway or railway which it intersects or touches 
but the stream, watercourse, highway, canal or railway so intersected or 
touched, shall lie restored by the company to its former state, or to such 
state as jot to inqiair its usefulness." Also section 15, sub-section 2: “No 
part of the railway which crosses any highway without being carried over by 
a bridge, or under by a tunnel, shall rise above or sink below the level of tin- 
highway more than one inch; and the railway may be carried across or above 
any highway within the limits aforesaid."

Those sections, so far as they may be material to the considera­
tion of the case at bar, are similar to ss. 154 and 236 of our present 
Act.

At p. 212 of the above case, Taylor, J., in delivering the judg­
ment of the Court, says:—

We consider the Supreme Court of New York to have correctly expressed 
the law, ami that- where a railway company has crossed a highway, the duty 
of the company is not merely to provide a crossing upon which the rails do 
not rise more than an inch above, or sink an inch below the level, but also to
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construct and maintain such approaches at each side as may Ik* necessary 
to enable persons using the highway to avail themselves of the crossing. It is 
only where they have done that, that they can l>c said to have restored the 
highway to its former state, or to such state as not to impair its usefulness.

In Bird v. C.P.R. Co., 1 8.L.R. 206, the above quotation from 
Taylor, J.,1k quoted with approval at p. 277 by Johnstone, J., and 
Wetmore, C.J., although expressing hesitation, agreed with the 
result arrived at by Johnstone, J., and held that the company was 
liable for negligence at common law apart from the statute.

In Hertfordshire County Council v. (treat Eastern R. Co., [1909] 
1 K.B. 368, a company I icing authorized to carry their railway 
across a highroad on the level, constructed the railway at a slightly 
higher level than the road, and, in order to bring the road up to 
the level of the railway, raised it by means of inclined plane# on 
either side of the railway under powers conferred by their special 
Act. The Act was silent as to any obligation of the company to 
repair the roadway upon the inclined planes. It was heltl that 
there was imposed upon the company by the common law, as a 
condition of the statutory authority to interfere with the highroad, 
an obligation to keep in repair the roadway upon the whole of the 
inclined planes, including those portions which lav outside the 
fences of the railway.

S. 238A of our Act was passed after the cases of Moyyy v. 
C.P.R. Co. and Bird v. C.P.R. Co. were decided, and it seems to 
me that whatever doubt may have existed as to the obligation of 
the railway company to maintain the approaches prior to the 
passing of s. 238A that doubt is removed by that section.

The headnote to the case of The King v. The Inhabitants of the 
County of Kent, 13 East 220, 104 E.R. 354, is as follows:—

The Medway Navigation Co. being empowered under a local Act to make 
the river navigable, and to take tolls; and “to amend or alter such bridges or 
highways as might hinder the passage or navigation, leaving them or others 
as convenient in their room,” etc.; and they, having 40 years ago destroyed 
a ford across the river in the common highway, by deepening its bed, and 
built a bridge over the same place, are bound to keep such bridge in repair, as 
under a continuing condition to preserve the new passage in lieu of the old 
one, which they destroyed for their own benefit.

This case is referred to with approval in Hertfordshire County 
Council v. G.E.R. Co., supra.

I am of the opinion that the obligation cast upon the company, 
by s. 238A of our Act, to “provide protection, safety ami con­
venience for the public” is not complied with if the company fail
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to maintain that condition. It is, in the words of Lord Kllen- 
borough, C.J., at p. 220 of The King v. Inhabitants of the County 
of Kent, supra, “a continuing condition.”

The evidence is quite clear that at the point of the accident 
it was not safe for the public. Several witnesses testified as to 
its unsafe condition, and instanced cases of horses having stumbled 
and slipped on this obstruction.

It was not contended that the deceased was not properly in the 
discharge of his duty upon that part of the roadway where the 
accident occurred ; lie was where the company had a right to expect 
he would be, and the company was 1 found to see that that portion 
of the roadway with respect to which it had the atfove obligation 
to the public was in such a condition that its servants could dis­
charge their duties with safety.

In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal Dismissed.

ROBIN HOOD MILLS LTD. v. HAIMSON.
Alberta Supreme Court, Avixllalc Division, Harvey, C.J., Stuart, Beck and 

Hyndman, JJ.A. April 25, 1918.
Execution (§ I—8)—Lien—Subsequently acquired lands—

In Alberta an execution against lands filed in the Lands Titles Office 
binds all lands of the debtor owned at the time of filing or subsequently 
acquired by him while the execution remains in force.

[Per Beck and Hyndman, JJ., Harvey, C.J., and Stuart, J., contra, 
Lee v. Armstrong, 37 D.L.R. 738, followed.)

Appeal from the judgment of the trial judge in an action to 
cancel an execution against land. Affirmed by equally divided 
court.

J. B. Barron, for appellant ; P. .4. Garson, for respondent. 
Harvey, C.J.:—The Robin Hood Mills Limited arc the ex­

ecution creditors of one Kiva Haitnson. The execution issued 
out of the District Court for the District of Calgary, directed to 
the sheriff of the judicial district of Calgary and was registered in 
the Land Titles Office for the South Alberta Land Registration 
District on April 1, 1914, and has remained in full force and effect 
since that date. On September 26, 1917, letters patent from the 
Crown in favour of the execution debtor for a quarter section of 
land not in the judicial district of Calgary but in the South Alberta 
Land Registration District was received by the registrar of said 
last-mentioi ed district and a certificate of title .was granted pur-
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.suant to the letters patent in the name of the exeeution debtor ami 
a memorandum was endorsed tlicreon stating that his title was 
subject to the execution. Subsequently a transfer from the ex<ru- 
tion debtor to his wife, Rebecca Haimson. the present applicant, 
was registered tuid a certificate of title grauted to lier, her title 
likewise lieing stated to lie subject to the rights of the exeeution 
creditors. She applied to the registrar to have the memorandum 
cancelled and he referred the question to a judge who held that 
the execution Imund the lands, but gave no reasons for his con­
clusion.

On the facts stated it is seen that at the time the execution was 
registered it did not and could not hind these lands liecause the 
debtor did not then own them and the question then arises would 
it ipso facto bind them, upon his Incoming the registers! owner. 
This question was considered in Lee v. Armstrong, recently decided 
(1917), 37 D.L.R. 738, and 1 then gave reasons for concluding 
that it would not. My opinion, however, was a dissenting one in 
that case and the judge who heard this application may have con­
sidered that the case mentioned derided this question in the other 
way since the two judges who were of a contrary opinion supported 
the judgment below which was thus sustained by reason of an 
t^iual division on the appeal. In that ease, however, the |>oint 
was not raised or considered Indore the judge lielow ami, therefore, 
so far as this question is concerned, the rase apparently decides 
nothing, and I, therefore, feel bound to maintain the view 1 then 
expressed since 1 am still of the same opinion. It is thus unnecessary 
to consider the consequences of the fact that the lands in question 
are not within the bailiwick of the sheriff to whom the writ is 
directed though it is apparent that the facts of this casein this regard 
differ from the facts in the case of Lee v. Armstrong, supra.

I would, therefore, allow the ap|>eal with costs and declare that 
the execution does not bind the lands in question. 1 would give 
the applicant the costs of the application lielow.

Stuart, J.A.:—I agree with the view of the Chief Justice and 
adhere still to the views 1 expressed in Lee v. Armstrong, 37 D.L.R. 
738.

With regard to one special argument made by the counsel for 
appellant I am at liberty to say that all the members of the Court
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are of opinion that it is untenable. This is the argument that 
inasmuch as the particular writ in question directed the sheriff to 
seize lands of the debtor “within the Judicial District of Calgary,” 
the effect of the writ and of its registration is necessarily limited 
to such lands notwithstanding the words of the statute, 1917, c. 3, 
s. 40, which adds a new sub-e. 3 to s. 77 of tlu* Land Titles Act. 
It seems clear that, even without the words relied upon, the writ so 
far as the sheriff’s authority under it is concerned would necessarily 
Ik* so limited ; and also that even if the writ had contained instead, 
the words “within the South Alberta Land Registration District," 
so far as the sheriff’s authority would Ik* concerned he would still 
have no authority to act beyond his bailiwick. The result effected 
by the statute is a purely statutory one and there can Ik* no reason 
why, merely because words of pure surplusage were inserted in the 
writ ; the effect of the statute should Ik* limited. The words of 
s. 41 of the Land Titles Act do not seem to me to be of any assist­
ance. 1 think there is no “estate or interest specified” in a writ 
of execution and that those words of the section cannot Ik? applied 
to such a document. The writ is a mere command to the sheriff 
to do a certain thing. Any “interest " that may arise on account 
of it is a creation either of statute or at any rate of the general 
law.

Bkvk, J.A.:—1 concur in the conclusion reached by Hyndman. 
J., for reasons stated by him as well as those which I have already 
put forward in Lee v. Armstrong, supra.

Hyndman, J.A.:—The facts are set out in the judgment of the 
( ’hief Justice.

The main question for decision is:—Does the execution reg­
istered in the Land Titles Office bind only the lands owned by 
the defendant at the time of its registration or does it also extend 
to and bind after-acquired lands?

It seems clear that, aside altogether from the effect of the Real 
Property Act, 1889, and our present land Titles Act, a writ of 
execution had the effect of binding not only the lands owned by the 
execution debtor at the time of the issue of the writ or date when 
same was placed in the hands of the sheriff but also all the lands 
afterwards acquired by him during the life of the writ. Hutton v. 
Lfvisconte, 16 U.C. Q.B. 495.

Previously to the passing of the Territorial Real Property Act.
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the execution bound all lands of the debtor after coming into the 
hands of the sheriff up to the date of its expiry. The Act did not 
alter the effect of the writ itself but merely required that in order 
to be binding as ladore on the lands of the debtor that the* sheriff 
should cause a copy thereof to la* filed or lodged in the Land Titles 
Office at the same time specifying what lands should Is* charged 
thereby and in that event no transfer, mortgage, etc., “shall lie 
effectual except subject to the rights of the execution creditor under 
the writ while the same is legally in force.”

This section was amended in 1894, the effect of the amendment 
living to dispense with the necessity for the sheriff filing a memo­
randum of the* lands intended to In* chargeai. The matter so far as 
this case is concerned, therefore, now stands as follows (s. 77 of 
the Land Titles Act Indore the amendment of 1917):—

The sheriff, or tiny duly qualified officer, after the delivery to him of any 
execution or other writ affecting land, if a copy of such writ h.is not already 
lieen delivered or transmitted to the registrar, shall, on payment to him of 
fifty cents by the execution creditor named therein, provided that said writ 
is in force, forthwith deliver or transmit by registered letter to the registrar a 
copy of the writ and of all endorsements thereon certified under his hand and 
seal of office, if any; and no land shall be bound by any such writ until the 
receipt by the registrar for the registration district in which such land is 
situated of a copy thereof, either prior to this Act, under the law then in 
force or subsequent hereto; but from and after the receipt by him of such 
copy no certificate shall lie granted and no transfer, mortgage, encumbrance, 
lease or other instrument executed by the execution debtor of such land 
shall be effectual except subject to the rights of the execution creditor under 
the writ while the same is legally in force; and the registrar on granting a 
certificate of title ami on registering any transfer, mortgage, or other instru­
ment executed by the debtor affecting such land, shall by memoranda iqion 
the certificate of title in the register and on the duplicate issued by him express 
that such certificate, transfer, mortgage, or other instrument is subject to 
such rights.

There is a difference of opinion among the mem Ik-is of this 
court on the question, Beck ami Walsh, .1.1,, holding that it does 
bind nftei-acquired property, whilst the Chief Just ice and Stuart, J., 
are of the contrary view. (Se<‘ Lee v. .4 nnstrotu/ ( 1917), 371).L. It. 
738.)

After the liest consideration 1 van give the question I have 
come to the conclusion that the execution does extend to the lands 
of the debtor acquired by him at any time during the currency 
of the writ whilst it remains registered in the proper Land Titles 
Office. It seems to me that the Heal Probity Act did not take
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away from the writ any of its attributes which it formerly possessed 
hut ma<le it necessary only, in order to be effective as before in 
charging lands of the debtor, that it should lie registered—at first 
requiring a memorandum of the lands of the debtor, but afterwards 
removing that requirement. Before the amendment the sheriff 
would have to furnish perhaps fresh memoranda of newly-acquired 
lands from time to time should the debtor become the owner of 
such, the same writ remaining operative. Therefore, it seems to 
me, it would follow as a matter of course, that as the result of tin- 
amendment, the necessity of filing a memorandum of the lands to 
lx1 charged in the first instance !>eing dispensed with, any future- 
acquired lands would !>ccome automatically lxmnd.

S. 77 fin part) reads:
And no land shall In- lxmnd by any such writ until the receipt by tin- 

registrar for the registration district in which such land is situated of a copy 
thereof either prior to this Act, under the law then in foree or subsequent 
hereto but from and after the receipt by him of such copy no certificate of 
title shall lie granted and no transfer, mortgage, encumbrance, lease or other 
instrument executed by the execution debtor of such land shall In- effectual 
except subject to the rights of the execution creditor under the writ while the 
same is legally in force.

It will be noticed that the reading is, “no transfer shall In­
effectual, &e., &c., except subject to the rights of the execution 
creditor."

If, lx-fore registration was n-quired, the writ lxmnd after- 
acquired lands, although there is no express direction to that effect 
I cannot see any reason why, after registration, the rights of tin- 
execution creditor should lx- in any way curtailed. Just as before 
in order to bind such lands it was necessary to place the execution 
in the hands of the sheriff, so now' it binds similarly after registra­
tion. It would appear to me that the registered writ should In- 
looked upon as a continuing one, always speaking up to the time 
of its expiry anil thus binding or charging any lands of which tin- 
debtor from time to time becomes seized or possessed.

I would therefore dismiss the apjx-al with costs.
Adismissed, the Court being equal!g divided.
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BALDWIN v. SNOOK. MAN.
Manitoba Court of A/i/koI. Perdue, Cummin atnl Fulbrton. JJ.A.

May 13, 1918.

Hills and notes (6 I B—5)—Promissory note—Sale of diseased animal— 
Sale fhohikited—Note void—Coxtauiovh Diseases Act.

The Contagious Diseases Act, H.S.C. HHMI. e. 75, s. 3N. is in force in 
Manitoba notwithstanding H.S.M. 1913. e. s. Tlie Act prohibits and 
makes illegal the sale of any animal afflicted with an infectious disease, 
and a proinisson note given for the purehase price of such animal is void; 
knowledge on the part of the vendor is immaterial.

\ Sickle v. Harris. 3 S.L.K. 2(HI. followed; Manitoba El. «V (las Co. v. 
(lerrie, 4 Man. L.H. '-MO: Hurtlitt v. \ inor. Cart hew 252, 90 K.K. 750; 
ForsUr v. Taylor. 5 H. A: Ad. KN7, 110 K.H. 1019; Hensley v. Higtwld.
5 B. A Aid. 335. 100 K.K. 1214, nfenrd to.)

cTa.

Appeal from the judgment of n County Court Judge in an 
action on a promissory note given in part for the purchase price 
of cattle.

F. M. BurWdge, K.C., for appellant ; .1. C. I'ampbdl, for 
respondent.

Perdue, J.A.:—The plaintiff sued in the County Court of 
Winnipeg on a note for 8433.50, given for certain chattels sold 
to defendant. The chattels included four cows. Shortly after the 
sale, the defendant had the cows examined by a veterinary surgeon 
and it was found that they were all affected with tuberculosis. 
Before the trial, one of the cows died of that disease. The others 
were practically valueless. The defendant counterclaimed for 
8*240, the value of the cows. He also raised the question of illegal­
ity in the contract. The County Court Judge entered a verdict 
for the plaintiff for the amount sued for ami dismissed the defend­
ant’s counterclaim, on the ground that plaintiff, at the time of 
sale, had no knowledge that the cows were diseased.

Both the Parliament of Canada and the Legislature of Mani­
toba have passed enactments dealing with the selling or disposing 
of animals infected with any infectious or contagious disease, 
and im|H>sing a penalty for breach of the enactment : see R.S.C., 
1906, c. 75, s. 38; H.S.M., 1913, c. 8, s. 20. The Dominion 
enactment provides that:—

Every |H*rsnn who sells or (Iîh|mhw*s of, or puts off, or offers or exposes for 
pale, or attempts to dispose of or put off any animal infected with or laboring 
under any infeet ions or contagious disease, or the meat, skin, hide, horns, 
hoofs or other parts of an animal infected with or laboring under any infectious 
or contagious disease at the time of its death, whether su n |arson is the own. r

Statement.

Perd.». J A
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of I hr nnimnl, or of such incut, skin, etc., or not, shall, for every such offence, 
iixcur n p-nalty not exceeding two hundred dollars.

By s. 2 (e) tuberculosis is declared to lx* included in the 
expression “infectious or contagious disease.”

There is no doubt that the federal authority has power to enact 
such a provision, although it has l>een held that the province also 
may pass legislation dealing with the same subject : R. v. Stour, 
23 O.R. 4ft; R. v. M Vison, 17 A.R. (Ont.) 221. The Dominion 
Act prohibits a sale of an animal afflicted with an infectious 
disease by making such sale in effect a criminal offence and im- 
Ilosing a punishment on the offender; while the provincial Act 
protects private rights within the province by prohibiting such 
sales and enforcing the prohibition by a fine. See Lefroy, Leg. 
Power in Canada, 353-355. Parliament has power to declare any­
thing a crime and it must lie held that the section atxwe cited b 
within its powers to enact.

The plaintiff in this case sold the cows in question to the 
defendant while they were suffering from an infectious disease, 
thereby committing an offence against the alxive cited s. 38. 
The County Court Judge found as a fact that the plaintiff at the 
time he made the sale had no knowlwlgc that the cows wen- 
affected with the disease. The statute, however, in express words 
makes tin- offender liable and does not intimate that want of know­
ledge shall lx* an excuse.

In Sherrn* v. /> Rutzrn, [1895] 1 Q.B. 908, Wright, J., said:
There is u presumption that mens rro, an evil intention, or a know le. lu 

of the wrongful ness of the net, is an essential ingredient in every offence; hut 
that presumption is liable to lx- displaced either by the words of tlx* statute 
creating the offence or by the subject matter with which it deals, and both 
must be considered.

He g(x*s on to say :
Apart from isolate!I and extreme cases . . . the principal classe* of

exceptions may (terhaps lx* mlueed to three. One is a class of acts which in 
the language of Lush, J.. in Dories v. Honey, L.R. It Q.B. 4.33, are not criminal 
in any real sense, but are acts which in the public interest are prohibited under 
a penalty.

He gives the following as examples of cases coming within this 
class. In Att'yJieril v. Lockwood, 9 M. & W. 378, 152 E.R. lftO. 
the innocent possession of liquorice by a lx*er retailer was held 
an offence under5ftGeo. III.c.38. Rey. v. Woodrow, 15 M. & W. 
403,153 E.R. 907, was a case under a statute which declared that 
a tobacco dealer should lx* liable to a penultv for having in lib
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IMfsspKsion adulterated tobacco. A dealer was convicted under MAN.
the statute although he had no knowhnlge or cause to suspect C\ A.
that the tobacco in liis possession was adulterated. The statute Baldwin 
did not contain the word “knowingly” or any other similar word s^r ^
importing that a scienter must In* proved. Pollock, (\B„ said ----
that persons who deal in an article are made res|>onsihle for its Pprdue'J A 
I icing of a certain quality, and the enactment applied whether 
the party knew of the adulteration or not. Fitzjnitrick v. Kelly,
L.R. 8 Q.B. 337, ami Robert* v. Egerton, L.R. V Q.B. 494, are cases 
under statutes <lealing with sales of adulterated food. To these 
may Ik* added the cases of Mullin* v. ('ollin*, L.R. 9 Q.B. 292, a 
case under a License Act arid Maker v. Till*tone, (1894] 1 Q.B.
345, in which the defendant was charged with selling meat unfit for 
human food.

I need not deal with the other classes of cases referred to by 
Wright, J., in Sherrn* v. />< Rutzen, as the present comes under 
the first class mentioned by him.

In Xickle v. Harri*, 3 8.L.R. 200, Xcwlands, J., held under 
the above Act (R.K.C. 1900, c. 75, s. 38), that it was not necessary 
to prove knowledge of the presence of the disease on the part of 
the seller, that any sale of diseastsl animals was contrary to the 
Act, and that the seller living liable to a penalty thereunder, the 
contract was void and the plaintiff could not recover.

I think that the fact of want of knowledge by the plaintiff of 
the diseased state of the cows sold did not protect him from the 
liability imposed by the statute. The statute was intended for 
the protection of the public. There licing a breach of the pro­
hibition contained in the statute the contract for the sale of the 
cows is void : Manitoba El. <fc Ha*. Co. v. Genie, 4 Man. L.R. 210;
Bartlett v. Yinor, (arthew 252, 90 K.R. 750; For*ter v. Taylor,
5 B. & Ad. 887; Ben*ley v. Biynolrf, 5 B. A Aid. 335, 106 K.R. 1214.

The parties admitted that the consideration for the promissory 
note sued upon was severable. The defendant is entitled to a de­
duction of $240 from the amount of the judgment, and also to the 
costs of this appeal, such verdict and costs also to lie set off against 
the judgment.

Cameron, J.A.:—The plaintiff suit I the defendant on a con- c»»en*.i.A. 
tract in writing, in the form of what is ordinarily called a lien 
note, to pay $433.50. Part of the consideration for which the
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instrument was given was for cows purchased at an auction sal*-, 
which were sulwequently discovered to have been affected with 
tuberculosis. The County Court Judge More whom the action 
was tried gave a verdict for the plaintiff for the full amount 
claimed, on the ground that the cows were sold without a warranty 
and that the plaintiff had no knowledge that they were affected 
with tulierculosis.

The defendant appals on the ground that the knowledge of 
the plaintiff is immaterial in view of the provisions of the govern­
ing statutes, one of which is provincial and the other Dominion, 
dealing with the same subject-matter.

S. 26 of c. 8, R.S.M. is as follows:—
Any |K-r*oii bringing «r at tempting to bring into any market, fair or <•» h«r 

place any animal known by Inin to lx- infected with or InlMiring under any 
infeet ions or contagious disease shall lx- liable to a fine of one hundred doll > 
Any person who sells or dis|>oscx of, or puts off, or offers or expow-s for sale, or 
at tempts to dix|Misc of or put «>fT, any animal infected with or laltoring under 
any infi-ctinus or eontagioux disease, or any animal n-s|iecting which there i* 
cause for suspicion that i» is infected with infectious or contagious dixon-e. nr 
the meat, skin, hide, horns, hoofs or other parts of any animal infected with 
i r laboring under any infectious or contagious disease at the time of its d< atlt, 
whether such (s-rson is the owner of such animal or i f such meat, skin, hide, 
horns, lands or other parts of such animal, or not, shall for every such o!T< u 
incur a |icnnlty of one hundred dollars.

Sa. 37 ami 38 of c. 73, R.8.C. provide that:—
.17. Kvery |ierson who brings or attempts to bring into any market. î ûr 

or other place, any animal known by him to lie infected with or lalamritig 
under any infectious or contagious disease, shall, for every such off* n 
incur a (tenuity not exceeding two hundred dollars.

3k. Kvery person who sells or disposes of. or puts off, or offers or cx|s«-< « 
for sale, or attempts to di*|>oxc of or put off any animal infected with "i 
labouring under any infectious or contagious disease, or the meat, skin. hide, 
horns, hoofs or other parts of an animal infected with or laboruing under any 
infectious or contagious disease at the time of its death, whether such person 
is the owner of the animal, or of such meat, skin, hide, horns, hoofs or other 
(Hirts of such an animal, or not, shall, for every such offence, incur a penalty 
not cxci-cding two hundred dollars.

Ah to thi' validity of both these Acts then1 can !*■ no question. 
That of the Dominion Act was affirmed in Hrookk v. Moon. I 
W.L.R. 110.

Whatever question there may lie arising from the peculiar 
wording of the Provincial Act, it seems clear, on a purview of the 
Dominion Act and a consideration of its objects that a menu ria 
on the part of the vendor is not a necessary element of an offence
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against s. 38. Instances of legislation having this characteristic 
are to lie found in Crankshaw, Criminal (’ode of Canada, p. 25, 
an<l Maxwell on Statutes, pp. 105, 100. The above sections of 
the Dominion Act were discussed by Newlands, J., in Xickle v. 
Harris, 3 S.L.R. 200. He points out that the word “knowing” 
occurs in sec. 37 (as it does also in s. 30, and knowledge is essential 
under s. 35) hut is omitted in s. 38. He says: “1 think this case 
is very similar to cases under the Public Health Act, 1875 (Imp.), 
where it has been held that it is not necessary to convict a |>erson 
under that Act for selling or ex|>osing for sale «liseased meat," 
and quotes at length from the judgment of Coleridge, C.J.. in 
Maker v. Till stunt, (1894] 1 Q.B. 345. in which he says:

Wv me dealing with a statute passed fur the protection of tin- publie, the 
purpose of which would Ik; defeated if it were necessary to show a guilty 
knowh-dge ir the seller.

Newlands, J.’s conclusion is:
1 think, therefore, that parliament intended by s. .'is to prohibit tin1 sale 

of an animal infected with a contagions or infectious disease, whether the 
vendor knew it to be so infected or not. they having found it necessary to pass 
the most stringent regulations to prevent the spread of disease amongst 
animals (p. 204}.

He, accordingly, held the contract for which the notes were 
given in that cast' illegal and the notes sued on void. I consider 
the reasoning of Newlands, J., in this judgment satisfactory and 
convincing.

Does the contravention of the a!x>ve s. 38 give rise1 to a tight 
of action? It may well lx* considered doubtful whether an affirma­
tive answer could lie given to this question in view of the authori­
ties as they now stand. See Atkinson v. Xeiccastle Waterworks 
Co., 2 Ex. D. 441, at 448; Maxwell on Statutes, p. 064; Craies* 
Hardcastle, p. 213; and Ward v. Hof tbs, 4 App. Cas. 13. The 
derision in Couch v. Steel, 3 El. & HI. 415, 115 E.R. 1193, is now 
modified: On the wording of the statute in question in droves v. 
Wimborne, [1898] 2 Q.B. 402, it was held, however, that an action 
was maintainable.

In the case before us, however, these considerations do not 
arise, as the party asserting the invalidity of the transaction to 
the extent that the affected animals were part of it is not the 
plaintiff in the action but the defendant as he was in the case 
Ix-fore Newlands, J., and no court will “allow itself to he made
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the instrument of enforcing obligation which is illegal." Per 
C. A. Limlley, M.R., in .Scoff v. Brown, [1892] 2 Q.8. 724, at 728. In

Baldwin iletennining the effect of a jx-nal statute, if the legislature intenalci
Sn'sik I1111*1**1'* the (Nintract itself, for the protection of the public the
---- maxim ei dolo main non oritur actio applies anil no action will lie

maintainable upon it. Bmoin's I a gal Maxims, 504.
The imposition of 11 |ieiitdty by the legislatun- in nny s|ierific net or 

omiiwioii is primd facu■ equivnlvnt to un express prohibition. Pollock on Con­
tracts, Kth ed., p. 308 (quoting from the decision in Cope v. Itoii'hind*, 2 M. «V 
W. 140): "Where the contract which the plaint iff seeks to enforce, be it 
express or implied, is expressly or by implication forbidden by the common or 
statute law, no court will lend its assistance to give it effect. It is ei|ually 
clear that a contract is void if prohibited by a statute though the statute 
inflicts a |x-nalty only because such a |ienalty implies a prohibition.”

In Man. Electric it Hat Co. v. tierrie, 4 Man. L.R. 218, Kilhiin. 
J., uilnptcil the principle laiil down by Holt, L.C.J., in Bartlett v. 
Vinor, Carthcw 252, IK) E.R. 750.

Every contract ma<le for or ala nit any matter or thing which is pro­
hibited and made unlawful by any statute is a void contract, though tin* 
statute itself does not mention that it shall l>e so but only inflicts a penalty 
on the offender lava use a |>enulty implies » prohibition though there are i.o 
prohibitory words in the statute.

1 refer also to Brown v. Moore, 32 (’an. 8.C.R. 93, at 97, where 
Strong, (’.J., says: “It is also settled that the imposition of a 
penalty for the contravention of a statute avoids a contract against 
the statute.”

I have l>een considering so far the application of the Dominion 
statute only to this case. The Dominion parliament has juris­
diction over criminal law and the provincial legislature over prop­
erty and civil rights. The Dominion parliament having exercised its 
jurisdiction and forbidden certain transactions, what effect has that 
legislation on contracts affecting property within the ambit of tin- 
provincial legislature? The position is not precisely the same as 
in England where all the legislative jurisdictions are found in one 
parliament. The question was considered by the full court of 
this province in Hooper v. Coombs, 5 Man. L.R. 05, where there 
was an agreement by which the plaintiff was to ship a certain 
quantity of whiskey from this province into the North West 
Territories. The North West Territories Act, quoted by Killatn, 
«1., at p. 09, forbids the inqmrtation into the North West Territories 
from any other province or elsewhere, without the special iter­
ni ission of the Lieutenant-Governor. A penalty was imposed for
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infraction of the Art an<l liquors so importisl were made liable to 
seiiure. Thus the law, though a Dominion enactment, was in 
force in the Territories only. But it was held that it was a law 
of Canada that no liquors should lie imported into the Territories 
and
that no court in Cumula should ho far cmintin—cp a disitlicdifitcr of that law, 
hh to offer its MMHiance in enforcing a contract made f«*r the |Mtr|Nwe of ita 
breach.

Per Killani, J., p. 73. Set» also L'Atuntcialiun St. Jean Ha/ttixU 
v. Hrault, 30 (’an. S.C.R. 5118, where it was belt I that a contract 
in furtherance of a project for the operation of a lottery forbidden 
by the criminal statutes of Cunada is unlawful and cannot lie 
enforced in a court of justice. Here, too, it was expressly held 
that it was the duty of the courts to notice illegalities of this 
nature ex officio.

Here we have a case where the two legislatures have apparently 
legislated effectively on the same subjirt matter. In H. v. Stone, 
230.It. 4b, Rose, J.,held intra rire* a Dominion Act directed against 
frauds in supplying milk to cheese factories, similar to an Ontario 
Act already held intra viren in It. v. Wanon, 17 A.H. (Ont.) 221. 
Rose, J., at p. 4b, adopts the argument of Kdward Blake in H. v. 
]\’a*on :

Th<* jurisdiction of the province-, mid the Dominion overlap. The 
Dominion chi declare anything a crime, but this only so as not to interfere 
with or exclude the | towers of the p.evince of dealing with the same thing in 
its civil HH|M*et, ami of im|n>sieg panel ions for the observance of the law ; so 
that though the result might lie an inconvenient ex|msure to a double liability, 
that iKwwibility is no iiriffhncnt agadnst the right to exercise the jsiwer.

See Lefroy, legislative Power in ('anada, p. 354 et neq.
The cast» of Hothuell v. Milner, 8 Man. L.R. 472, was decided 

by Bain, J., with reference to the Manitoba statute only, ami on 
the authority of U'ar/1 v. Hitbbn, *upra, anil other similar eases. 
The plaintiff was the purchaser of a glandered horse and brought 
the action for damages. The County Court Judge had held that 
he was without knowledge of the defirt so that the decision is 
apparently obiter so far as it holds that the position of the plaintiff 
was unaffected even if he had knowledge. As, however, the pur­
chaser was the plaintiff who sued for damages, and as the Dominion 
enactment was not involved, the decision is not applicable here.

There can I*» no question, in my opinion, that the Dominion 
enactment applies, that the defendant is cut it hi l to rely u|m»ii it
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and that its effect is to invalidate the contract sued upon to the 
C. A. extent of the amount of the consideration given for the diseased 

Baldwin cows.
Knook The judgment entered in the County Court should In- reduced
---- by that amount, $240. The defendant is entitled to his costs of

«men». this appeal, to be credited upon the balance of the judgment.
Fullerton, j.a. Fullekton, J.A.:—The plaintiff had an auction sale of |>ersonnl

property at which the defendant purchased 4 cows and some 
machinery. He gave the plaintiff a lien note for $433.50, covering 
the purchase price of the cows, $240, and the purchase price 
of the machinery, $193.50.

A day or two after the purchase, defendant had the cows 
examined by a veterinary surgeon, who found that they were all 
infected with tuberculosis. Defendant thereupon notified the 
plaintiff of the fact and requested him to take the cows hack, 
which the plaintiff declined to do, but brought this action to 
recover the amount of the lien note.

No question arises as to the right of the plaintiff to iwover the 
price of the machinery, the dispute relating solely to the right of 
the plaintiff to recover the purchase price of the cows.

The argument before us was confined to the question of the 
legality of the contract.

The defendant contends that the contract is made in contra­
vention of s. 38 of R.S.C., c. 75, entitled the Animal Contagious 
Diseases Act.

Myers, Co.C.J., before whom the ease was tried, found that the 
plaintiff had no knowledge of the diseased condition of the cows, 
and on the authority of RothueU v. Miller, 8 Man. L.R. 472, gave 
judgment in favour of the plaintiff for the full amount claimed.

Hothwell v. Miller was an action for damages for selling a horse 
afflicted with glanders. The case turned on the construction of 
s. 10 of the Diseases of Animals Act, 54 Viet. c. 17 (Man.). Rain. 
J., who tried the case, held that, even if it hail I teen proved that 
the defendant had committed a breach of the statutory* duty, he 
could not l>e held to be liable to the plaintiff for damages.

, The case we are dealing with is quite a different one. Here
the plaintiff is suing on a contract of sale which defendant says 
is illegal and if he is correct in his contention there clearly can In* 
no recovery.
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S. 38 of the Animal Contagious Diseases Act, aliove referred to, 
while it does not in terms pr<>hit»it the sale of disease! animals, 
imposes a penalty for so doing, which, in effect, amounts to a 
prohibition.

Holt, L.C.J., in Hartlrtt v. Vi nor, Carthew 252, 90 K.R. 750, 
sai<l :

Every contract made for or nlmut any mutter or thing which ih prohibited 
and made unlawful by any statute, is a void contract, though tin- statute 
itself doth not mention that it shall Ih- no, but only inflicts n penalty on the 
offender, became a penalty implies a prohibition, though there are no pro- 
hihitory words in the statute.

On the part of tin- plaintiff, it is urged that, us he had no know- 
ledge of the diseased condition of the cows at the time of the sale, 
there can lie no breach of the statute. In other words, that guilty 
knowledge is a necessary ingredient of the offence. While this is 
the general rule in the case of crimes, there are many statutes 
under which a man may Ih- convicted, even though he acted cpiite 
innocently ami without any intention of infringing the provisions 
of the statute.

For example, the Att'y-den'l v. Lockwmul, 9 M. A; W. 378,152 
E.R. 190, was an action against a retailer of lieer, licensed under 
1 Win. IV. c. 04, and 4 & 5 Wm. IV. c. 84. for the penalties 
imposed by 50 Geo. 111. c. 58, s. 2, for having, in his possession, 
liquorice, In-ing one of the prohibited articles therein enumerated.

It was there held to Ih- unnecessary, in order to render him 
liable, to aver or prove that he hail liquorice in his possession to 
Ih- used as a substitute for malt or hops, or with any criminal 
intention.

In Ketfina v. Woodrou', 15 M. <V W. 403, 153 K.R. 907, the 
defendant was convicted for having in his |>ossession adulterated 
tobacco, although he had purchased it as genuine and hail no 
knowledge or cause to suspect that it was not so.

Whether, on a prosecution for a statutory offence, it is necessary 
to prove knowledge on the part of the person accused, depend> 
entirely upon the proper construction to Ih- placed on the par­
ticular statute.

An examination of the sections of the Animal Contagious 
Diseases Act preceding s. 38 will shew how the latter section 
should lie construed.

S. 30 provides that every person who turns out, keeps or graze-
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upon any forest, wood, &c., any animal knowing it to be infected 
with or lalxmring under any infectious or contagious disease shall 
incur a penalty.

8.37 im|N>ses a penalty on every person who brings or attempts 
to bring into any market, Ac., any animal known to him to be 
infected with or lalxmring under any infectious or contagion* 
disease.

8. 38 omits all reference to knowledge in the party selling, of 
the existence of disease in the animal sold.

The inclusion in ss. 30 and 37 of the words relating to know­
ledge and the exclusion from s. 38 of any such words, shew clearly 
that the legislature intended, in the ease of a sale of a diseased 
animal, that mere proof of the sale should In* sufficient to convict.

In Xickle v. Harrin, 3 8.L.K. 200, the plaintiff sold the defendant 
a team of horses which, it was found as a fact, were, at the time 
of the sale, infected with glanders though the plaintiff had no 
knowledge that the horses were so infected.

The horses were subsequently destroys! by the government 
officials ami the plaintiff sued to recover the price.

As here, the case turned entirely u|H»n the construction of s. 
38 of the Animal Contagious Diseases Act.

Xewlands, J., who tried the case, held that knowledge of dis­
ease on the part of the seller was immaterial and gave judgment 
for the defendant.

In my opinion, the contract sued upon in this case, in so far 
as it relate! to the cows, was an illegal contract and the plaintiff 
therefore cannot recover.

I will allow the appeal as to the sum of $240, the purchase 
price of the four cows, the judgment to stand for the balance of 
$103.50.

Judgment accordingly.

SCOTT k Co. v. McCAIN PRODUCE Co.

JVfir Urunsu'ick Supreme Court. Appeal Division, lion », ('.J.. M'A'/r and 
(trimmer, JJ. April 19, 1918.

Appeal (f VII M—«35)—Jcry—Ocehtionh mchmittkd l ’ nanhweked 
Importance to decision—I nstkictionii y jvdck—New trial.

If the jury dex-s not answer questions submitted to them, which an- of 
great importance to the right determination of the issues involved, on 
the ground that they do not understand one of the questions, and if they 
are not further instructed by the judge, a new trial will Is* ordered.
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Appeal by plaintiff from a verdict entered for defendant at 
the Carleton County Circuit, More Barry, J., and a jury. Plain­
tiff moves to set aside verdict for defendant on counterclaim, and 
to enter a verdict for plaintiff, or for a new trial.

A. J. Gregory, K.C., for plaintiff; /\ ./. Hughes, contra.
The judgment of the Court was delivered by
Hazen, C.J.:—There is no question in this api>cnl with respect 

to the plaintiff's claim, which was for the recovery of the price of 
work and laltour in compressing hay and for which the trial judge 
directed judgment to l>e entered for the sum of $388.93 with costs. 
The questions involved are with regard to the counterclaim set up 
by the defendants, ami on which after certain questions had been 
answered by the jury, judgment was ordered for $700, with costs.

The plaintiff's claim was for work and laliour performed in the 
month of April, 1915. The facts in respect to the defendant's 
counterclaim for damages for breach of contract arc that prior to 
the plaintiff's cause of action, namely, in the months of Oetolier 
and November, 1911, a contract was entered into lietween the 
plaintiff and defendants whereby the plaintiff agreed to purchase 
from the defendants, dealers in hay and country produce, 15 car­
loads of No. 1 timothy at $12 a ton; 15 carloads of No. 2 timothy 
at $11 a ton; and 20 carloads of C.M. (clover mixture) at $10 a 
ton, for shipment f.o.b. at plate of shipment or equal freight to 
West St. John, anti to l>e ship]>cd in Novemlier or early December, 
1911, according to shipping ortlers of the plaintiff from time to 
time.

This contract is contained in certain correspondence that 
passed between the parties, and its terms are to be gathered from 
four letters. On Oetolier 20, 1911, the plaintiff wrote asking the 
defendants if they were in a position to offer No. 1 and No. 2 
timothy hay and C.M. for November ami Decemlier shipment: 
“If so we will Ik* pleased to have your lowest price for 10 to 20 
cars each f.o.b. your station.”

On October 22 the defendants acknowledged the receipt of this 
anti named a price of $12 a ton on good hay and $1 less on each 
of the other qualities “all f.o.b. here (Florenceville) as shipping 
point.” To this the plaintiffs replied on Oetolier 30, saying:— 
“We will take 50 cars of hay from you, 15 cars of No. 1, 15 cars of 
No. 2, anti 20 cars of C.M. Shipment in November and early
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December," and the defendants on Novemlier 2 wrote plaintiffs 
continuing “the sale of 50 cars of hay" and on Novemtier 3 the 
plaintiffs wrote* acknowledging receipt of defendants’ letter con­
firming sale and saying “shipping instructions will In* sent you a* 
soon as we arrange freight."

Tilt* counter claim is for daimiges for breach of this contract 
by the plaintiffs in not giving shipping orders and accepting the 
hay which plaintiff agreesl to buy from defendants in 1911, with 
the exception of 05 tons thereof.

In addition to the correspondence which constituted the con­
tract, certain other letters passes I lxdwes*n the* parties. The 
defendants on December 13 wrote* asking when the plaintiffs 
woulel In* able to take* eielivery e>f the* hay and the latter replies I 
that they expected to In* able* to give* shipping instructions early 
in January. On ress*ipt of this the* elefendants under date* of 
Dece*mlN»r 19 stated that as seion as the plaintiffs were* open to 
handle* the* hay they (the* defendants) woulel In* pleases 1 to ship 
the same and asking if the* plaintiffs were* o|N*n to buy any more. 
Ne> reply was ress*ivesl to this, anel on January 12, 1912, tlie- 
defendants wrote* again asking: “What alsHit our hay contract." 
aelding that they elid not want to In* hartl if the* marked was not 
up to the* plaintiffs' e*xpectatiem, but that they had lanight tin- 
hay with the expectation of the* plaintiffs taking it, anel stated 
that they could se*ll tfoe* hay in the American market but the* pries*- 
woulel not warrant as much out of it. On the* same elnv tlie- 
plaintiffs wrote* ele*fe*nehints that they liael Ins*h unable te» sesMire* 
freight space from West St. John an<l giving them orders te» ship 
5 cars of No. 1 te» Boston—anel ele*fe*ne lants replies I that the*y 
woulel ship the* same, but e-alling |itte*ntiem to the* eliffe*re*nce* e»f 
graeling in the* Be»ste>n marked. The* plaintiffs subsespie-ntly 
orele*resI the* shipme-nt of some more* cars to the Boston market — 
some e»f whie h were shippesl. No further communication tesik 
place* lN*twee*n the parties until March 23, 1912, when the plain­
tiffs wrote* the eiefenelants as fe»lle»ws: “We* have Isn-n so long in 
giving ye»u e»rele*rs for the shipment of the hay purchaseel fremi you, 
that we eh» not know whet he*r you are prepared to fill your order 
ne»w e»r not, but, if se», we* wemhl like* to ge*t 10 e*ars of No. 3 shipped 
to We*st St. Je»lm fe»r ex|M>rt to Liverpool," anel, on March 21, the 
ele*fe*nelants repliesl that the* hay luiel Ins*ii hedel for the plaintiff-
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until March 1, and on account of storage they were then forced to 
sell and sell below cost. And on March 27 the plaintiffs replied 
stating that they were sorry that they were not in a position to 
give orders to ship the hay earlier, hut that space from West 
St. John to Kngland was held at impossible rates. This was in 
March, 1912, and it does not appear that further communication 
of any sort took place Ijetween the parties with regard to the 
transaction (except a letter of December 23, 191"), dealt with 
hereafter) for nearly 4 years, or until January 15, 1910, when the 
defendants rendentl plaintiffs an account for $872. made up as 
follows:—To contract 50 cars hay, 500 tons—By delivery 04 tons; 
430 tons at 12=1872.

At this point it might not Is- irrelevant to sav that Barry, J.» 
in charging the jury, said: -

It will be for you to consider why the McCain Co., having an alleged 
claim <n‘ SS50 against the Scott |N*ople, have waited 4 years lief ore asserting it. 
That is ait dement for you to take into consideration in coming to a con­
clusion in this case.

It is evident that the defendants did nothing to assert their 
claim for damages until the plaintiffs sought to recover the amount 
due by the defendants for work and lalsiur in pressing hay in 
April, 1915, a claim which was practically not disputed. The con­
tract, as has been |M>intcd out, was for the delivery of hay in 
November and Decemlier, 1911, on shipping orders to lie given 
by the plaintiffs, and the correspondence referred to shows that 
there was a breach of contract on the part of the plaintiff, who in 
his letter of March 27 states that he was not in a position to give 
to defendants an opportunity of shipping the hay earlier as “space 
from St. John to England was held at impossible rates."

I stated a few minutes ago that uo communication took place 
between the parties between March, 1912, and January, 1919, 
except a letter of Decemlier 23, 1915, written by the defendants to 
the plaintiffs, in which letter the following occurs :—

In reference to this old account, our low on the transaction of your not 
living able to take the hay purchased from us was fully SI.OUO. Now, of 
courue, hail it, been tin* other way, we certainly would have had to supply 
you with the hay regardless of the outcome. We did not do as some of our 
other dcaleri' did—force the utock on you whwh ur knew you would he com/wiled 
to hike al a Ion*. However, to square the matter away ami drop the matter 
entirely, ami hoping to make the difference up next time, dnwount your 
account SliOO ami we will call the deal off.
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They add the hope* that another season the plaintiffs may be in a 
position to secure a government contract and that “We can 
supply you with a lot of stock.” I take the meaning of this offer 
to lie that if the plaintiffs would reduce the amount of their 
claim against the defendants for pressing hay in 1915 by the sum 
of WOO that the defemlants would pay the balance and release 
their claim for damages for the breach of contract.

In charging the jury the judge lielow said, and I concur in his 
remarks, that it is abundantly clear that there was a contract for 
a definite quantity of hay at a definite price, the hay to lie shipped 
in Xovemlier and early Deeemlier of 1911. It was not ship|>ed, 
ami the shipping orders were not sent in by the plaintiffs. There 
was, therefore, on the face of the matter, a breach of contract on 
the part of the plaintiffs.

The questions submitted to the jury were as follows:—
1. Did the plaintiffs anil ihe defendant* by rorie*|iondenee dated Octolsr 

20, October 22. October 30, November 2 and November 3, 1911, enter into a 
contract for the imrcha.se and sale i f 1.1 carloads of No. 1 timothy at $12 a 
ton. 1.1 carloads of No. 2 timothy at $11 a ton. and 20 carloads of CM. at 
•10 a ton. for shipment f.o.b. at place of shipment or e«pial freight to West 
8t. John and to he *hip|M-d in Novemlier or early Deeemls-r, 1911. as per 
shipping orders of the plaintiffs? A. Yes.

2. Did the plaintiffs fail to give to the defendants shipping orders for 
the delivery of any part of the 80 carloads of hay. called for by the contract 
and if so how many earloails? A. .10 carloads.

3. How many tons of hay did the defemlants deliver under the contract"* 
A. Not any.

4. In how many carloads of hay did tin* plaintiffs give the defendants 
shipping onlers? A. 22 carloads.

5. At what time or times were the shipping orders given? A. During tin- 
first thn-e months of 1912.

0. Did the ilcfendants by delivering hay after Novemlier and Deeemlier, 
1911, waive or abandon any right they may otherwise have had to in*i-t 
upon delivery unh-ss within th** time mentioned in the contract for delivery? 
No answer.

7. Have the defendants by delay in asserting any claim they may have 
had for damages for failure of the plaintiffs to give shipping orders lost tln-ir 
right to recover such damages if any? A. No.

K. Before selling the hay inlendi-d for delivery to the plaintiffs did tin- 
defendants call upon them to take same off their hands? A. Yi-s.

9. Did the defendants notify the plaintiffs of their (defemlants') inten­
tion to sell tin- hay on a falling market? A. No.

10. Was the contract set up in the counterclaim mutually abandoned by 
the parties? No answer.

11. At what sum do you assess the damage* for the ilefendant> on th» u 
counterclaim? A. 3S cars of hay of 10 Ions each—1760.00.
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The following questions were submitted by the defendant*:
12. Di«l the defendant.' wait n reasonable time for the plaintiffs to take 

the hay? A. Yes.
13. Did the plaintiffs give liipping inst met ions fur the hay within a 

reasonable time? A. No.

On these* questions and answers the trial judge directed a 
verdict for defendants on their counter-claim for 87(i(). The j un­
billed to answer the sixth awl tenth questions, and when asked 
by the judge why they had not done so, replied that they did not 
seem to understand one of them—which one is not stated. Their 
omission to answer these questions has, in my opinion, an important 
tiearing upon the case for reasons which will subsequently appear.

The plaintiffs move for a new trial upon a numlier of grounds, 
including verdict against evidence, improper admission of evi­
dence, and improper direction. It was argued under the latter 
head that the jmlge erred in view of tin* evidence in charging the 
jury that the correspondence established a contract for the hay 
to lie shipped in Novemls*r or early Deeemlier. After carefully 
reading and considering the correspondence, 1 am of opinion that 
it does establish such a contract, and the trial judge was fully 
justified in so charging. Neither can I sec that the defendants' 
case was in any way prejudiced by the judge's charge.

If a man makes a contract with another man for the delivery of any 
s|M>cific merchandise at a s|ieeifie time and for any reason fails to carry out 
his part of the contract, fails to furnish shipping facilities or to furnish cars or 
to accept ami take delivery of the goods according to the contract at the time 
and at the |»lucc specified, certainly the vendor, or the seller of the goods, is 
entitled to damages for the breach of the contract on the part of the pur­
chaser. There is no doubt about that.

It is not contended that the judge was in error in so charging as an 
abstract proposition of law, but that the effect of this statement 
taken in conjunction with the statement that the correspondence 
established a contract for the hay to Ik* delivered in Xovemlier or 
early Deeemlier was to charge the jury that no matter what 
qualification or interpretation the parties themselves had put 
upon the actual words used, or what waiver of conditions or 
abandonment of the contract by mutual consent had taken place, 
still the defendants were entitled to have the jury find upon the 
evidence that the plaintiffs had broken the contract ami that the 
defendants were entitled to damages. It is further claimed that 
the effect of this portion of the charge was emphasized by another
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portion of the charge wherein he told the jury that if the plaintiff' 
agreed to accept 50 carloads of hay for delivery in Xovendier and 
Decemlier, and did not take it or <li<l not senti shipping ordei> 
any court would say they were entitled to pay <lamages. These 
statements, which, after all, are isolatetl ones, must 1** read in 
connection with the other |*>rtions of the charge, which taken a> 
a whole, was, 1 believe, a fair one ami was not calculated unfairly 
to prejudice the defendant's case. Objection is also taken to that 
|M»rtie>n of the charge with regard to the* alleged staleness of the 
defendants’ counterclaim, the cemte-ntiem Icing that he* did not 
go far enough anel should have stated to the* jury that the defend- 
ants ne*ve*r notified the* plaintiffs of any claim for damages, nor 
presented any claim, until upwards of 3 years after the* alleged 
damage* occurred, anel emlv then as a ground for the plaintiff' 
rehating $200 of the anmunt elue* from the* de*fe*ndants to the 
plaintiffs. These* were statements in the eviele*nee that were* not 
disputenl. In his e*harge*. Itowever, on this |x»int. the juelge* said :

Several reasons were set tip by the plaintiffs why the defendants should 
not reeover on their eotinterelaiin. The*y say the elaim is a stale one-- they 
do not use that word, but that is tic effect of it; that it is a truni|H-d up 
account, it is a stale account; that this claim arose in lull, and it was not 
until 4 years afterwards, in 11115. thaï the plaintiffs heard anything about it 
That is the evidence* and that is a fact you must take into consideration. True 
it is that the defendants sav these people were not within the jurisdiction of 
our courts; they had to wait till they came into the Province of New Bruns­
wick before they could assert their claim for damages. That is quite true: 
but they are now asserting their elaim when these people came down here «" 
New Brunswick to sue for a elaim that is really not contested. Courts look 
with disfavor upon stale claims. ... It will be for you to consider why 
the McCain Company, having an alleged claim of 1850 against the Scott 
Ifeople. have waited 4 years before asserting it. That is an element for you 
to take into consideration in coming to a conclusion in this case.

The attention of the jury was thus drawn to the matter in 
question, the trial occupied a comparatively short time, and all 
the evidence was fresh in their minds, and I do not see any good 
or sufficient reason for interfering with the judgment on this ground. 
A judge is not expected to refer to the evidence in minute detail, 
and his not doing so is not a ground for a new trial. The plaintiffs 
claim that the evidence shews that the contract was finally 
rescinded or abandons! by mutual consent. Much can lie said 
in support of such a contention. The fact that, when the plain­
tiffs furnished no shipping orders in Xovemlier and December, the

Eg:ii



40 DiJi.) Dominion Law Report». 349

defentlants dit I not regard the contract as thereby rescinded or 
exercise any right of then re-selling the hay and charging the 
plaintiffs with the loss if any; the letter of Deeeml>er 19 wherein 
the defendants stated that, as soon as the plaintiffs were open to 
handle the hay, the defendants would 1m- pleased to ship the same; 
the letter of defendants to plaintiffs on Deeemtx-r 23 in which they 
said: “We did not do as some of our other dealers did—force the 
stock on you which we knew you would lx* com|M-llcd to take at 
a loss”; the fact that the defendants did not assert their claim for 
«lamages after the same were incurred and not until the plaintiffs 
were claiming against them for work and lalxiur for pressing hay ; 
the fact that the defendants failed to notify the plaintiffs of their 
intention to sell the hay and charge them with the loss; the fact 
that A. 1). McCain in Montreal offered to pass receipts ami square 
accounts, to wipe out his account if the plaintiffs would wipe out 
theirs; the fact that defendants paid plaintiffs large sums of 
money for pressing hay long after the alleged breach of contract 
occurred; and the fact that the defendants offered “to call the 
deal off" if plaintiffs would discount their account #200; are all 
factors that are entitled to consideration in connection with such 
a contention, at the hands of the jury.

The importance of this was recognized by the judge, who left 
to the jury question No. 10:—“ Was the contract set up in the 
counterclaim mutually abandoned by the parties?” ami which was 
unanswered.

The plaintiffs also claimed that the defendants had waived 
their right to recover by their actions subsequent to entering into 
the contract, and the judge instructed the jury on that point, 
stating that a waiver would 1m- any act done by the McCain |x-ople 
after the contract was made, from which the reasonable inference 
might Im* drawn that they intended no longer to rely upon the 
Scott Co.’s contract. Based on the plaintiff's contention that 
there was a waiver by the defendants, the judge submitted ques­
tion ti: “ Did the defendants by delivering hay after Xovemtier 
and Decemlx-r, 1911, waive or abandon any right they might 
otherwise- have had to insist upon delivery orders within the time 
mentioned in the contract for delivery.”

I stated previously that the jury stated that they did not seem 
to thoroughly understand one of these questions, ami this was
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the only reason Riven for not answering both. They were not 
further instructed with regard to them by the judge and tin- 
verdict was entered as already stated. In my opinion, quest ion - 
0 and 1(1 were of very great importance to a right determination 
of the issues involved, and the plaintiffs were entitled to answer* 
to them. One of the vital points in the ease was involved in tin- 
question No. 10, “Was the contract set up in the counterclaim 
mutually abandons! by the parties?” Had this question lieen 
answered in the affirmative, and there was evidence upon which 
reasonable men could have so answered, the defendants could not 
have succeeded upon their counterclaim. 1 am not saying that 
the answer would necessarily have la-en yes, or that there was no 
evidence upon which reasonable men could not have found a nega­
tive answer, but I do say that the question was an important one. 
and the plaintiffs were entitled to the jury's finding upon it, as it 
dealt with one of the im|K>rtant defences put forward in answer to 
the counterclaim.

So far as question No. (i is concerned, there is absolutely no 
finding by either the judge or jury on the plaintiffs' contention 
that the defendants had abandoned any right they might other­
wise have hud to insist upon delivering orders within the time 
mentioned in the contract for delivery. This point was urgnl by 
plaintiffs' counsel at the trial, and was one that was evidently 
regarded as vital to the defence. Had the jury answered it in the 
affirmative, and in my opinion reasonable men might have done 
so, the defendant could not have succeeded on his claim.

Question No. 8: Before selling the hav intended for delivery to 
the plaintiffs did the defendants call upon them to take the sunn- 
off their hands, was answered “Yes.” I cannot find any evidence 
to support this answer, ami the judge told the jury that McCain 
admitted he did not.

The counsel for the defendants contended that this case was 
on all fours with Ogle v. Vane ( 18(17). L.R. 2 Q.B. 275, and that, 
on its authority, the motion should Ik* refused. In view of tin- 
masons that I have given, the contention does not particularly 
apply, but 1 am of opinion that the cases an* distinguishable. In 
the case cited there was an absolute refusal on the part of one of 
the parties to the contract to deliver the goods. The circum­
stances in this case an- different.
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1 think then» should lie a new trial so far a* the counterclaim 
is concerned, with costs to the plaintiff of the appeal.

Xew trial ordered.

BAKER ?. RICHARDS.
Hritixk Columbia Court of Appeal, Macdonald, C.J.A., and Martin. Ii til It her, 

Mr Chill i ps and Kbert», JJ.A. April Î, 1918.

Lr.YY AND SEIZURE (| III A—40)—GflOOS SEIZED I'NDEK PI. PA.—COSTS OP 
EXECUTION.

A sheriff seizing gmids under » writ ot fieri faria* is only entitled to
costs <rf the execution until such time as he receives notice of an assign­
ment for the benefit of cretlitors.

[Creditors’ Trust Deeds Act (H.8.B.C. HM1. c. 13), considersl.|

Appeal by defciulant from judgment of ( lenient, J. Affirmed.
Stacpoole, K.C., for api>ellant ; C. (I. While, for rescindent.
Macdonald, Ü.J.A.:—1 would tlismiss the apiieal.
Martin, J.A., dismissed the ap|Kial.
(iallihkr, J.A.:—Vim 1er and by virtue of a writ of fieri facia», 

the sheriff of Victoria seized certain goods on the premises of one 
John Meston, at the hour of II o’clock in the forenoon on June 8, 
11U7, and on the same day the said Meston made an assignment 
for the lienefit of his creditors under the Creditors Trust Deeds 
Act, lieingc. 13, R.S.B.C., 1911, anti notice in writing of the saitl 
assignment was served upon the sait! sheriff about 3.30 o’clock 
of the same day.

The sheriff at once agreed to withdraw on payment of his fees, 
anti mat le up his bill, amounting to 5*270.79, which amount in­
cluded an item for poundage of 5219.34.

The plaintiff, who was the assignee, offered to pay the sait! bill, 
less the item for poundage, but the sheriff refused to accept same 
and remained in possession until June 28, when an on 1er was made 
by Clement, J., holding that the sheriff was unlawfully in possession 
having been offered the lawful costs of the execution creditor at 
the time notice was served upon him. Vpon this order lieing 
made the sheriff withdrew'.

The real question is as to whether the sheriff was entitled to 
poundage.

Other grounds of appeal were—(a) that no tender was ever 
made to the appellant. As to this, it is quite clear it would have 
l»een useless to tender the amount le^s the iioundnge and tender
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wan waived : nee Hark Fong v. Coopt r (1913), 49 Can. 8.C.R. 
14, at 31, Itt D.L.R. 299, at 309; alno Wexelman v. Dale, 35 D.L.R. 
557, 10 S.L.R. 289. (b) The execution creditor wan not party to 
the action. In nupport of thin Stacpoole cited Hilliardx. Hanson 
(1882), 21 C’h.D. 09, hut if the sheriff wan in the wrong in retaining 
possession, this case is really against him : see remarks of JeSsel, 
M.R., on pp. 71-2.

In my opinion, then* was no necessity for joining the execution 
cm lit or.

Mr. Stacpoole further argued that the sheriff was entitled to 
possession money up to the date of the order.

Thin is. 1 think, disposed of hv the case of He Harrison ; Ex 
/». Sheriff of fcW/, 118931 2 Q.B. Ill (not cited), where Williams,
J., says, at p. 113:—

Vpon getting a notice his (the sheriff's) duty in to hand over 
the goods or the procetxls and upon doing so he will get the costs 
of execution down to that time and nothing more. And further :
In my judgment costs of execution means the costs of execution 
up to the time notice is given.

And the judgment of Bruce, J, is to the same effix-t.
There remains then for consideration only the question of 

poundage. 1 find this dealt with in Hr Thomas; Ex. p. Shenjf of 
Middlesex, [1899] I Q.B. 400, which 1 think is conclusive against 
Mr. Stacpoole's contention.

< >f course we have no exactly similar provision as in the Knglidi 
Bankruptcy Act. hut our Creditoro Tnmt Devils Act (R.S.B.C. 
1911, c. 13), liefore referred to, at s. 14 (2) contains this provision :

Kvery Mich uw-ignmenf shall take iwiwdence of all judgment*, of .ill 
executions aguiiiHt g<»od*. and of all attachments of debts not completely 
executed by iwyment. subject to a lien in favour of such execution creditors 
for their ciMts.

I six* no reason why the principle enunciated in the English 
cases should not apply.

The ap|H*al should Is* dismissed.
Mi I’hilmph, J.A.:—1 do not decide that the claim as made 

for |M»undage was a claim that could have lieen insisted upon under 
the C’rixlitors Trust Deeds Act (c. 13, R.S.B.C. 1911) this Ite- 
voining unnix*essary owing to the counsel for the appellant upon 
the argument having abandoned same, save as to the poundage 
upon the costs. This poundage, however, would he so small in
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amount that the maxim de minimis non curat lex may lx? usefully Bl < - 
applied. The poundage, if a rightful or legal Haim under s. 14 (2) C. A. 
of the Creditor* Trust Deeds Art under the language “subject to bTkkk 
a lien in favour of such execution creditors for their costs," might, R *
under the circumstances of the present case, extend to poundage ___
upon the whole sum directed to lx* levitxl under the writ of ex- McPhllUpe'1A 
irution. The sheriff lx*ing in possession In-fore the assignment of 
sufficient g<xxls to satisfy the writ, the following cases, not cited 
upon the argument, Ix'ar u|xm the |XHiit —Smith v. Attiipitzky 
(1890), 10 C.L.T. 308 (a decision of His Hon. McDougall, J., of the 
County Court of York—upon a statute for all practical purposes 
of construction similar to that of British Columbia; and, if it were 
to lx* followed, would support the claim as made by theappHlant), 
and Montague v. Davies, [1911) 2 K.B. 595.

1 agree in dismissing the appeal.
Ebert*. J.A., would dismiss appeal. Eberte. j.a.

A i>in al dismissed.

GAUTHIER r. THE KING. N
Annotated.

Supreme Court of Canada. Fitzpatrick, C.J., and Darien, Idingtnn. Duff, and 8. C. 
Anglin. JJ. March 6, I9IS.

Akiutration (I 1—5)—Provincial htatctk—Hemchknck to thk (.'mown— 
Construction—Constitutional i.am .

A reference to the Crown in a provincial statute is to the Crown in 
right of the province only, unless the statute makes it clear that the 
reference is to the Crown in some other sense. See. 5 of the Ontario 
Arbitration Act does not apply to a submission by the Crown in right of 
the Dominion.

Appeal from a judgment of the Exchequer Court of Canada, Statement. 
33 D.L.R. 88, in favour of re>|M>ndcnt on the claim to enforce an 
award of arbitrators, but allowing t lie suppliant's claim for damages.
Affirmed.

The suppliant is a licensee of fishing rights in the Detroit River 
which the Dominion Government agreed to purchase, the price 
to lx* settled by arbitration. Each party ap|x>inted an arbitrator 
and the two chose a third but before any pnx*eedings were taken 
the ( lovemment gave notice revoking the submission and announc­
ing its intention to abandon the purchase. The Government 
arbitrator having withdrawn, the other two proceeded to arbitrate 
and made an award in favour of the suppliant for a large amount 
and a petition of right was filed bv the suppliant to enforce the
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•wan! or, in thr alternative, for ilamagei*. Tin1 Juilge of the 
Exchequer Court rrfusrti enforcement I Hit gave judgment for 
damage* with a reference. The suppliant appealed against the 
refusal to enforce the awanl. The Crown did not mws-appeal.

Mdlrtgor Young, K.C., for apiallanl.
Hogg, K.C., for respondent.
Fitzpatrick, C.J.:—The only question that falls to la* derided 

on this appeal is the contention of the appellant that the Crown 
in right of the Dominion of Canada is laiund by the Ontario 
statute, the Arlatration Art, R.K.t). ( 11114), r. B5.

The Judge of the Exchequer Court holds against the view 
that in dealing with rights arising in any province n*gurd must 
la* had to the laws of the province as they were in force at the time 
of the |wssing of tile Exchequer Court Act, 50 & 51 Viet. INN" 
He quotes s. Ill of the Interpretation Art, K.8.C. (190Ü), c. 1.

Tin* law shall In* ennui demi un always sprakieg, and whenever any 
matter or thing in i-xpresw-d in the |irenent tenue, the Name shall be applifd 
to th«- circiuiMtannw as they arise, so that effect may be given to each Act 
and every |Nirt thereof, according to its spirit, true int<*nt and meaning. < Ami 
continues:)—I do not think the view put forward can In* upheld. If such ;t 
construction wen* placed on the Kxehequer Court Act innumerable nhsunli- 
ties might arise, ns the statute laws of the various provinces are from time tn 
time re|ieuled or varied.

So that but for other reasons whieh 1 shall presently discus 
the judge would apparently hold that the Dominion Crown would 
lie luiund by the Ontario Arbitration Aet.

It may lie well to clear up at once an obvious error in tin- 
suggestion that it is always the laws in force at the time of tin- 
passing of the Exchequer Court Act to which regard must In- had. 
The error has probably arisen from judicial decisions upon clause 
(r) of s. 1<> (now s. 20) of that Act, by which it was determined 
that it imposai a liability u|>on the Crown which did not previously 
exist. The Crown, however, was of course liable in many ease*, 
as of contract for instance, before the passing of the Exchequer 
Court Act. Thama*\. The Queen, L.K. 10Q.B. 31. The principle 
is the same, however, via., that the liability is such as existed under 
the laws in force in the province at the time when the Crown 
became liable.

The judge's holding seems rather inconsistent with his sub­
sequent statement that “the local legislature* could not enact laws 
making the Crown, represented by the Dominion, liable."
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I think too that difficulties, not to nay alourdit ivs, may arise 
whether the view is taken that the liability of the Dominion Crown 
is to be ascertained with reference to the laws of each province 
as they were in force when the Crown first came under liability, 
or as they may lie from time to time varied by the statutes of tin- 
province. The question, however, has already lieen settled so 
far as this court is concerned by judicial decision.

In the ease of Armstrong v. The King, 11 Can. Ex. 11U, in 
which the cause of action arose under s. 10 (r), Burbidge, J., 
after referring to the case of the City of Quebec v. The Queen, 2 ( 'an. 
Ex. 252, at 200; 24 Can. S.C.H. 420; The Queen v. Filion, 24 Can. 
8.C.K. 482; Ryder v. The King, 0 Can. Ex. 333 ; 30 Can. S.C.H. 
402; and Raul v. The King, 38 Can. S.C.H. 120, added:—

1 think, too, thnt it may Ik- taken to Ik- willed by tin- general eoneurreitMi 
of judicial opinion in the eases referred to that it Wits the intention of |iarlia> 
ment that the liability of the (>own should lie determined by the general laws 
of each proviive in force at the time when such liability was im|wised.

On the ap|M-al(of the same ease, 40 ( 'an. S.( Ml. 220. Davies, .1., 
said:—

1 think our |»revious decisions have stalled, us far as we are concerned, 
the construction of the clause r' of the K'tli section of the Excls-quer Court 
Act and determini-d that it not only gave jurisdiction to the Kxchequer Court, 
but im|Hwed a liability U|sm the Crown which did not previously exist and 
also that such liability was to be determined by the general laws of the several 
provinces in force at the time such liability was ini|siwtl.

Although this was a case under s. 10 (r) of the Exchequer 
Court Act by which a particular liability was for the first time 
imposed upon the Crown, the same principle, as I have said, must 
apply to all eases anti the liability in each In* ascertained according 
to the laws in force in the province at the time when the Crown 
first lieeame liable in respect of such cause of action as is sued on. 
In other won Is, the local legislature cannot subsequently vary the 
liability of the Dominion Cmwn, or at any rate, cannot add to 
its bunlen.

This was the opinion expressed by Burbidge. .1., in Rowell v. 
The King, 9 Can. Ex. 3ti4, at 374, where lie said:—

The question is whether an assignment of a claim agiiinst the <iox'crn- 
nient of Canada, made in the l*mvinre of Ontario, gives the assignee a right 
to bring his |ietition therefor in his own name : or. in other wort Is, whether the 
Crown as repn-seated by that government, is Isnind by the statutes that have 
from time to time been passed by the legislature of that province to enable 
the assignee of a e lutte in actum to bring at* action thereon in his own name.

. . Then* is, | think, no n-ason to think that tls-sc statutes were or an

355

CAN.

s. c.

».
Thk King.m ---

Pitapat nrk.CJ.



356 Dominion Law Reports. [40 D.L.R.

CAN.

8. C.

Gauthier 

The Kino.

binding uj>on tht* Crown; but ever if it were conceded that the Crown, as 
represented by t he Government of t lie Province of ( >rtario. was bound t hereby, 
1 should l>e of opinion that the Crown as represented by the Government of 
Canada is not bound. The only legislature in Canada that would have 
IMiwer in that respect to bind the Crown, as represented by the Dominion 
Government, would, it seems to me, lie the Parliament of Canada.

Fitspetrick.c j. If I have rightly appreciated the reasoning of the Judge of the 
Exchequer Court (Cassels, J.), he holds that, whilst in an ordinary 
case the Dominion Crown would be bound by a provincial statute, 
the present case may be distinguished on the ground that tin- 
statute affects a prerogative right of the Crown. 1 find it very 
difficult to discover any principle on which such a conclusion 
could be arrived at.

The right to revoke a submission to arbitration was, prior to 
its curtailment by the Ontario statutes, one common to all subjects 
within that province. 1 do not understand how such a right as 
this can be considered as one of the prerogatives of the Crown, so 
as to base on this a conclusion that it could not be legislated 
against by the provincial legislature. It seems to me that the 
argument must involve any right of the Crown.

I do not derive any assistance from the authorities referred to 
in the judgment. The case of Burrard Power Co. v. The King, 
43 Can. S.C.R. 27, involved a question of Dominion property 
and the B.N.A. Act, 1867, reserves to the Dominion Parliament 
the exclusive legislative authority over such property. The quota­
tion from Chitty’s “Prerogatives of the Crown” to the effect
that:—

Acts of Parliament which would divert or abridge the King of his preroga­
tives, his interests or his remedies in the slightest degree, do not in general 
extend to, or bind the King, unless there arc express words to that effect 
seems rather pointless, since the statute now in question does 
expressly purport to bind the King.

It is, however, unnecessary for me to comment further on the 
judgment. I agree with Anglin, J., that the provincial Act, read 
as a whole, cannot be interpreted as applicable, for the reasons he 
gives, to bind the Dominion Crown.

And, in any event, the provinces have, in my opinion, neither 
executive, legislative nor judicial power to bind the Dominion 
Government. Provincial statutes which were in existence at the 
time when the Dominion accepted a liability form part of the law 
of the province by reference to which the Dominion has consented
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that such liability shall In* ascertained and regulated, but any 
statutory mollification of such law can only Ik* enacted by parlia­
ment in order to bind the Dominion ( iovernment. That this may 
occasionally l>e productive of inconvenient results is ont* of the 
inevitable consequences of a divided authority inherent in every 
federal system such as provided by the constitution of this country.

I agree also with Anglin, J., that s. IP of the Exchequer Court 
Act merely recognizes pre-existing liabilities; anti cases falling 
within it must Ik* decided not according to the law applicable to 
the subject matter as l>etween subject and subject, but to the 
general law of province in which the cause* of action arises appli­
cable to the Crown in right of the Dominion.

The respondent, in his factum, declares that he is content to 
abide by the judgment of the Exchequer Court and to pay to the 
appellant the damages assessed by the referee. I agree with the 
conclusion of the judgment, though basing my opinion ujxm 
different grounds from those of the judge.

The appeal should therefore, l think, l>e dismissed with costs.
Davies, J.:—I concur in the opinion of Anglin. .1.
Idington, J.:—The apix*llant represents a suppliant who had 

sought by means of a petition of right to enforce an alleged award 
made pursuant to an alleged submission by him and the respondent 
to the determination of arbitrators. The claim so made has been 
dismissed by Cassels, J., and hence this appeal.

It seems to me there are several rather formidable and indeed 
some insuperable obstacles in the way of the appellant. In the 
first place, on the argument, I asked counsel for the appellant, 
what authority any one agreeing on behalf of respondent to the 
alleged submission had for doing so. He admitted he had not in 
fact considered that matter but said he would consider it. Since 
then he has been good enough to hand in a memorandum which 
first refers to the material in the case shewing that the object of 
the Minister was to serve the fish breeding establishment of the 
Dominion, and next refers to the Appropriation Acts of 1910, 
by which one appropriation of 8241,725 “to salaries, building and 
maintenance of fish breeding establishments" and another for 
880,575 alike thereto, had been made and then refers to the report 
of the Auditor-General for the fiscal year 1910-1911 ending March 
31, 1911, which shews, he says, that $101,572.34 of this appro­
priation was not used.
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I assume this is all that can he found, and it falls very far 
short of anything that by implications of the most lilx-ral kind 
could extend to the purchase by the Minister of a property worth 
nearly 8200,000 if the award is right.

There is no express authority to Ik* fourni anywhere in these* 
statutes relative to anything of that magnitude.

The Act, c. 44 of the R.S.C. 1900, defines the Minister's duties 
and powers and they, neither expressly, nor by implication, 
authorize the acquisition of such a costly property.

What he proposed to buy was a license of occupation for 21 
years issued by the Province of Ontario to have the effect of a 
lease of certain parcels of land covered by water, for which 850 a 
year was to be paid by the licensee.

I can easily see authority to the Minister implied in the Act I 
have referred to enabling him to deal with what looked like a 
routine transaction even assuming the licensee were given double 
or treble what was apparently involved and the personal property 
that it was projK»s«Kl to buy.

But when in the mind of the licensee ami some of the arbitrators 
it became apparent that for some reason or other the transaction 
was going to result in one of such magnitude as seemed to tran­
scend anything the Minister could reasonably have anticipated, 
he found his way out by revoking the authority given and properly 
did so if not Inmnd irrevocably by the submission.

It is quite true he did not expressly ground it on the want of 
authority, but upon mistake on the part of some of the arbitrators 
as to the scope of the submission and what was intended thereby, 
which is perhaps another way of saying so.

I have, however, no hesitation in coming to the conclusion 
that if the transaction involved in the award was of the magnitude 
it indicates, there never was authority in any one on lx*half of 
the respondent to bind him by a submission of that kind, the arbi­
trators presumed to find in it, and hence the proceeding is null.

I am not overlooking the fact that Ministers every day rightly 
deal with what involves far more than in question herein. But 
the authority of some statute always has to Ik* relied upon in the 
last analysis; or their conduct and contracts on behalf of respond­
ent must be ratified by parliament.

And when it comes to a question of routine transactions each
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case must stand on its own merits us to whether or not it falls 
within the scope of what may reasonably lie held to In* of that 
character. And it must Ik- borne in mint! that even as regards 
contracts made by a Minister in respondent’s name or on his lie- 
half in the course of the routine discharge of duty it rests, or 
should rest, upon the express provision of some statute, or in Un­
necessary implications found therein.

That is recognized in the order for «lamages to Ik- assessed 
which has lieen made herein by the trial judge.

Lest, however, this vulgar mode of leaking at such things 
should lx- considered as an unwarrantable assumption of the limita­
tions of or a repudiation of the existence of th«- Royal prerogative, 
a vital force in which in the eyes of some, in regard to affairs of 
state at least, we must In- held to live and move and have our 
Ixing, let us consider the legal aspects involved from that point 
of view.

Ix*t it be observed that no one in argument impugned t la- 
doctrine of the common law, as laid down by the trial judge, that 
it was quite comp«-tent for r«-spond<-nt to have withdrawn from 
such a submission.

Reliance is placed upon the provisions of the Ontario Arbi­
tration Act. Indeed the appellant's counsel seemed to rest his 
entire casé thereon and the implications in the provisions of the 
Kxchequer Court Act.

There seems to me to be assumed in that argument an inter­
pretation of the provisions of the said Arbitration Act, which is, 
by no means, obvious, on close examination thereof, in relation 
to the old well-established rule, generally speaking, in the con­
struction of Acts of Parliament, that the King is not included 
unless there are words to that effect.

The Arbitration Act in itself does include the King in these 
terms:—

S. 3:—This Act shall apply to an arbitration to which His Majesty is a

If that had Urn passed in the lik«- legislation enacted by the 
Dominion Parliament then there would have been an end of 
argument on the point.

But can we for a moment assume that the l<x-al legislature 
intended thereby to include the Crown on behalf of the Dominion
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or, for that matter, on behalf of the Crown in England or elsewhere 
in many parts of the Empire where it stands for many varying 
shades of meaning in relation to the Royal prerogative?

1 cannot think so or impute to the legislature any intention 
to go beyond what it was entitled to enact in relation to, and to 
be acting only within its projier sphere of activity.

The inquiring mind may see how this distribution of the Royal 
prerogative in the federal system has lieen worked out in other 
regards by the Judicial Committee of the Privy Council in the 
case of the Bonanza Creek Co. v. The King. 26 D.L.R. 273, [1916] 
1 A.C. 566, at 286 et *eq.

And when we turn to the Interpretation Act of the province, 
7 Edw. VII. c. 2, we find the following in s. 7 (5):—

The words “His Majesty,” “Her Majesty." ‘‘The King;," ‘‘The Queen,” 
or “The Crowe,” shall mean the Sovereign of the Vnited Kingdom of Great 
Britain and Ireland for the time living.

S. 7 (53) of that Act provides:—
No Art or enactment shall affect in any manner the rights of His Majesty, 

his heirs or successors, unless it is expressly stated therein that His Majesty 
shall be Ixiutul thereby.

Surely these provisions can only mean in relation to that which, 
as a whole, relative to its own powers the legislature was entitled 
to speak. If so then the enactment relied upon can only have 
relation to submissions in which His Majesty on liehalf of the 
province might happen to lie an actor.

I had occasion in the recent case of Hamilton v. The King, 35 
D.L.R. 226, 54 Can. S.C.R. 331, to consider the possible applica­
tion of Ontario Statutes of Limitation expressly made to bind 
the Crown, and formed a decided impression that they never 
could have lieen intended to extend to cover the ease of a like 
question arising between the Crown and a subject relative to 
property held by the Crown on liehalf of the Dominion and claimed 
to have lieen acquired by His Majesty's subjects by virtue of the 
Statutes of Limitation.

The more I have considered the matter the more I see nothing 
but confusion likely to arise in defining judicially the relative 
rights of the Dominion and the provinces by assuming legislation 
of either in this regard in attempting to fasten on the other its 
own view of the prerogative.

Again this Arbitration Act evidently was intended to work out
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the solution of litigious questions. And to carry into effect the 
principle contended for in its widest possible extent, would pro­
duce some curious results which 1 venture to think were neither 
intended nor expected.

For example; why was it not followed up by this appellant 
with the legal machinery therein provided to enforce it? I 
imagine it must have been because, if ever relied upon, it was 
concluded it would not stand such a strain. I must conclude it 
never was intended to l>e and hence is not applicable to a sub­
mission between respondent on behalf of the Dominion and a 
subject.

Properly speaking this submission was only intended for an 
appraisement or valuation but unfortunately in law as laid down 
by Sir Alexander Cockburn in In Re Hopjnr, L.R. 2 Q.B. 3<>7, 
at 373, the terms of the submission having contemplated the 
examination of witnesses and a judicial investigation and deter­
mination it must l>e held to la* a submission in arbitration. And 
again 1 am tempted to ask by what authority? Needless, however, 
in my view to pursue that inquiry.

The other ground taken by appellant as to the applicability 
of the Act by means of the Exchequer Court Act falls with that view 
I have expressed if sound.

The only possible part of the Exchequer Court Act, s. 20, 
applicable herein, is sub-s. (d), which is as follows:—

(</) Every claim against the Crown arising under any law of Canada or 
any regulation made by the Governor in Council.

It will be observed that the first obstacle in appellant's way 
is the meaning of the ambiguous expression “any law of Canada” 
which I may say has never yet been determined though considered 
in the case of Ryder v. The King, 30 Can. K.C.R. 402, and other 
cases but got in that case from the majority of this court an inter­
pretation tending to narrow its operation and defeat such con­
tentions as appellant sets up herein.

In the next place, if my view of the Arbitration Act be correct, 
it is not a law of “any part of Canada” in such way as to help 
appellant, being limited by its very terms to the possible cases of 
submission by the Crown on behalf of the province and not capable 
of extension to any other case where the Crown is concerned.

I think the appeal should be dismissed with costs.
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Duff, J.:—The appeal should lx* dismissed with costs.
Anglin, J.:—The Crown has not appealed against the decision 

of the Exchequer Court holding it answerable to the suppliant in 
damages for breach of a contract to purchase certain fishing rights 
held by him.

The suppliant, however, not content with this relief, seeks to 
have it determined that the (Town is l>ound by an alleged award 
as to the purchase price (which the agreement stipulated should 
lx* fixed by arbitration) made, after notice of revocation of tin- 
authority of the arbitrators had lx*en given on its Ixdialf, by two 
of the three arbitrators appointed to determine it.

The Crown maintains its right to revoke the authority of an 
arbitrator lx*fore the award has actually lx*en made; the appellant 
denies that right.

He contends that the liability of the Crown under the Ex­
chequer Court Act is to Ik* determined according to the law of tin- 
province in which the cause of action arises ; that its liability is tin- 
same as would be that of a subject under like circumstances ; and 
that the Ontario Arbitration Act (9 Edw. VII. e. 35; R.8.O. 1914, 
c. 05), which takes away the right of revocation and is mad<- 
applicable in explicit terms to “His Majesty,” defined by the 
“Interpretation Act” as meaning, “the Sovereign of the United 
Kingdom of Great Britain and Ireland and of the British Domin­
ions beyond the seas (7 Edw. VII. c. 2, s. 7 (5)),” applies to the 
Crown in right of the Dominion.

The cause of action arose and all the proceedings have taken 
place in Ontario, and no doubt the* construction and legal effect 
of a contract made and to be performed in any province of Canada 
must ordinarily lx* determined in the Exchequer Court according 
to the general law of that province.

There are, however, two fallacies in the appellant’s contention 
—one the assumption that liability ex contractu of the Crown in 
right of the Dominion depends upon the Exchequer Court Act; 
the other, that a series of decisions, culminating in The King v. 
Desromern, 41 Can. S.C.R. 71, holding that a liability of the Crown 
imposed by clauses of s. 20 of that Act is the same as would be 
that of a subject under like circumstances in the province in which 
the cause of action arises, applies to cases falling within s. 19. 
This latter provision (originally found in s. 58 of 38 Viet. c. 11)
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does not create or impose new liabilities. Recognizing liabilities c AN-
(in ftosse) of the Crown already existing, it confers exclusive juris- S. ('.
diction in respect of them upon the Exchequer Court and rcgu- Gauthier 
lates the remedy and relief to Im- administered. In regard to the ^he Kin 
matters dealt with by this section there is no ground for holding 
that the Crown thereby renounced whatever prerogative privileges Anelm J 
it had theretofore enjoyed and submitted its rights and obligations 
to 1m* determined and disposed of by the Court according to the 
law applicable in like cases Ik*tween subject and subject. Tin- 
reasons for which it was so held in regard to liabilities imposed by 
s. 20 are stated by Strong, C.J., in the earlier part of his dissenting 
judgment in The City of Quebec v. The Queen, 24 Can. S.(f.R. 420; 
see, too, The Queen v. F il ion, 24 Can. 8.C.R. 482; The King v.
Armstrong, 40 Can. K.C.R. 220; and The King v. Desrosiers, 41 
Can. S.C.R. 71. No other law than that applicable betwe<-n 
subject and subject was indicated in the Exchequer Court Act 
as that by which these newly created liabilities should be deter­
mined. Placing upon that section a “wide and liberal" -a 
“beneficial construction”—“the construction calculated to ad­
vance the rights of the subject by giving him an extended remedy,”
—it was the view of the former chief justice, and is now the estab­
lished jurisprudence of this court, that it was thereby “not intended 
merely to give a new remedy in res]M*et of some pre-existing 
liability of the Crown but that it was intended to impose a 
liability and confer a jurisdiction by which the remedy for such 
new liability might Im* administered in every case in which a claim 
was made against the Crown, which, according to the existing 
general law, applicable as between subject and subject, would be 
cognizable by the courts.”

But, since s. Ill merely recognizes pre-existing liabilities, while 
responsibility in cases falling within it must, unless otherwise 
provide<I by contract or statute binding the Crown in right of 
the Dominion, Im* determined according to the law of the province 
in which the cause of action arises, it is not that law as applicable 
lM*tween subject and subject, but the general law relating to the 
subject-matter applicable to the Crown in right of the Dominion 
which governs. That law in the Province of < Intario is the English 
common law except in so far as it has l>een modified by statute 
binding the Crown in right of the Dominion.
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By the English common law, while an agreement to submit 
any matter to arbitration has always been irrevocable like any 
other contract, and the breach of it entails liability for damages, 
the authority of the arbitrator, because in its nature revocable, 
might 1h* withdrawn by any party to the submission at any time 
lx*fore the award was made, even though declared irrevocable In- 
express words in the agreement. Legislative action alone could 
render it irrevocable. In England it was first sought to control 
this power of revocation by a statutory provision that every sub­
mission to arbitration might be made a rule of court (9 & 10 Win. 
III. c. 15), thus subjecting the party who might attempt to escape 
from the carrying it out to the penalties of contempt, but still 
leaving him the actual power of revocation. By the Act 3 A; 4 
Win. IV. c. 42, s. 39, it was, however, expressly provided that 
the authority of an arbitrator under a submission containing a 
provision that it might lie made a rule of court should not lu­
re vocable without the leave of the court. By 17 & 18 Viet, c, 125, 
s. 17. it was further enacted that every submission might lx* made 
a rule of court, unless a contrary intention should appear. It 
was not until 1889 that the term or condition of irrevocability, 
then declared to attach to every submission which did not pro­
vide otherwise, was also made* applicable to the Crown (52 & 53 
Viet. c. 49, es. 1 & 23).

There is no Dominion statute in point.
The introduction of English law into Upper Canada in 1792 

carried with it the Imperial statute 9 & 10 Wm. III. c. 15. None 
of the later Imperial legislation regarding arbitrations extends to 
Ontario. The provincial statute, 7 Wm. IV. c. 3, s. 29, however, 
is similar in its terms to the Imperial statute 3 & 4 Wm. IV. c. 42, 
s. 39, and, since 1859 (C.S.U.C., c. 22, s. 179), it has lieen sub­
stantially the law of Ontario, as is now provided by s. 5 of the 
Arbitration Act (R.8.O. 1914, c. 65), that the authority of an 
arbitrator appointed under a submission, which does not contain 
a stipulation to the contrary, is irrevocable, “except by leave 
of the court,” and thaï every submission shall have “the same 
effect as if it had been made an order of the court.”

The application of this section of the Arbitration Act was 
first extended to the Crown in 1897 by an amendment declaring 
that that statute “shall apply to any arbitration to which His
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Majesty is a party” (00 Viet. e. 10, s. 10; U.8.O. 1014, c. 05, 
a. 3).

Vntil that provision was enact«I, although a subject could 
not do so, the Crown in rigid of the province was at lilierly to 
revoke the authority of an arbitrator appointed under a suli- 
mission to which it was a party. Of course the Crown in right 
of the Dominion had the same right and, unless it has liven taken 
away by the provincial statute of 1807, it still exists.

8. 5 of the Ontario Arbitration Act, were it applicable and 
intro vires, would compel the Crown in right of the Dominion, 
if it would preserve its right of revocation, to safeguard that 
right by explicit reservation in every submission by it to arbi­
tration in respect of any difference in regard to property or rights 
in Ontario. If that were the purview of s. 3 of the Ontario Arbi­
tration Act it would, in my opinion, be pro tanto ultra vires. Pro­
vincial legislation cannot proprio vigore take away or abridge any 
privilege of the Crown in right of the Dominion. An inter­
pretation that would render it ultra vires should, of course, lie 
placed upon a statute only if unavoidable.

That it was never intended that s. 5 of the Ontario Arbitration 
Act should apply to the Crown in right of the Dominion is reason­
ably clear from its provisions. Thus, if applicable, it would 
require the Crown in right of the Dominion should it desire to 
withdrutr from a submission, in the absence of an express reserva­
tion therein of that right, to seek the leave of the provincial 
Supreme Court (s. 2 (a); Interpretation Act, s. 20 (del)), and 
it would purport, since the submission would “have the same 
effect as if it had been made an order of court" (t.e., of the Sup­
reme Court of Ontario), to subject the Crown in right of the 
Dominion to the jurisdiction of that court, although by s. 19 of 
the Exchequer Court Act the Dominion Parliament has given to 
the Exchequer Court of Canada “exclusive original jurisdiction 
in all cases ... in which the claim arises out of a contract entered 
into by or on behalf of the Crown (in right of the Dominion).”

The provincial legislature never intended to attempt anything 
of the sort.

I think it may be accepted as a safe rule of construction that 
a reference to the Crown in a provincial statute shall be taken to

26—40 D.L.R.
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be to the Crown in right of the province only, unless the statute in 
express terms or by necessary intendment makes it clear that the 
reference is to the Crown in some other sense. This would seem 
to be a corollary of the rule that the Crown is not bound by a 
statute unless named in it.

It does not at all follow that, because the liability of the Crown 
in right of the Dominion is to be determined by the laws of the 
province where the cause of action arose, that liability is governed 
by a provincial statute made applicable to the Crown in right of 
the province, since it is by the provincial law only so far as appli­
cable to it that the liability of the Crown in right of the Dominion 
is governed. Nor is it a reasonable or proper inference that by 
executing a submission to arbitration in regard to a matter arising 
in any province of Canada the Crown in right of the Dominion 
intended to become bound in respect thereof by a provincial 
statute otherwise not applicable to it.

I would dismiss the appeal. Apjteal dismissed.

Annotation. ANNOTATION.
The “Crown.”

In the principal cane all the judges apparently concur in the proposition 
thus expressed by Anglin, J.. at 40 D.L.R. 353 at 365. 56 Can. 8.C.R. 176 
at 194,:—

“Provincial legislation cannot proprio vigors take away or abridge any 
privilege of the Crown in right of the Dominion.”

The pro|xwition, indeed, seems obviously true, and it is a good many 
years since the same view was expressed by the Minister of Justice, when, 
with reference to a British Columbia Act, he said that he apprehended that :

“It is incompetent to a provincial legislature to so legislate* as to impose a 
liability upon the Crown in right of Canada and that in so far as this Act is 
intended to have that effect, it is ultra rire#”: Prov. legist. 1901-3, pp. 83-1

If the principal case were carried to the Privy Council we might expect 
a very interesting judgment upon “the Crown" and its relation to colonial 
legislatures—a matter which docs not seem to have been discussed in detail 
by any of the standard writers on the constit utional law of the British Empire.

So far back as Calvin's case-, decided in 1608, 7 Hep. 27 b., we have it 
decided that the Crown is one and indivisible, and cannot be severed into as 
many distinct kingships as there are kingdoms. And so it was held in that 
case that notwithstanding the existence of two separate kingdoms (England 
and Scotland) at the date of the decision, yet every subject of James I., born 
after his accession to the throne of England in 1603, no matter in which 
country he was born, was a subject of both. This was because allegiance is 
due to the King as a person; and the I»rd Chancellor of that day, with the 
unanimous concurrence of twelve other judges, held that a Scottish born 
subject of the King was no alien in England. And so in Gavin Gibson and 
Co. v. Gibson, [1913) 3 K.B. 379, Atkin, J., pointed out that the effect of 
Calvin's case was to establish that throughout the Empire the King acts
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everywhere as the same individual, and that all subjects everywhere are his 
subjects, and not those of any particular State or colony ; that a subject of 
the King in one part of the Empire is equally his subject elsewhere.

In the last ease there was no question of legislation—of the power of 
this or that legislature to bind the Crown—as, e.g., to bind the King to accept 
a certain man as a subject of his. Where there is no such question of legis­
lative power involved, the unity of the Crown came neatly out, as Mr. Keith 
observes in his great work on Responsible Government in the Dominions, 
vol. 3, p. 1456, in Williams v. Howarth, [1005] A.C. 551. In that case the 
New South Wales Government were sued in a New South Wales court, on a 
contract to pay a soldier ten shillings a day for service in South Africa. The 
Imperial Government had paid him four shillings and sixpence a day, and 
the New South Wales Government claimed to set this amount off against 
the total claim. The Privy Council held that this could lx* done, and they 
stated that in such a case then* could lx* no difference asserted between the 
Crown in its several positions as the Crown in the United Kingdom and the 
Crown in the State of New South Wales. As the Ixird Chancellor said, 
p. 554:—

“The plaintiff was in the service of the Crown, and his payment was 
made to the Crown. Whether the money by which lie was to lx* paid was 
to be found by the colony or the Mother Country was not a matter which 
could in any way affect his relation to his employer, the Crown.”

When it is a ease of legislation binding the Crown, other considerations 
arise. And so in the very recent case in England pf Rex v. Francis, Ex parle 
Markwald (1918), 34 T.L.R. 273, a Divisional Court held that an alien who, 
born in Berlin, enters Australia and is duly granted there a certificate of 
naturalization under the powers conferred by the Commonwealth Constitution 
Act, 1900, is a subject of the King only in Australia, and remains an alien in 
other parts of the King’s Empire, including the United Kingdom. The local 
legislature could not bind the King to accept a man as a subject of his, except 
within the territorial limits of its jurisdiction.

The fact is we an forced by constitutional circumstances—or at all events 
it is convenient und t the circumstances of the Constitution of the British 
Empire as it exi-' to-day—to draw a distinction between “the King” and 
“the Crown.” s quite true, as Mr. Keith, quoting Lord Haldane, says, 
in his recent k on Imperial Unity and the Dominions, p. 3S5, that “the 
King is not a local but an Imix-rial institution, and is present in each of his 
dominions, and represented by his Ministers”; who ip their turn, are, under 
responsible government, controlled by the local legislatures. It. is also true 
as said by Pollock and Maitland in their History of English Law, 2nd ed., 
p. 515, that :—

“There is something anomalous in the ascription to a King of powers 
that he may not lawfully exercise in person—something which suggests that 
our “King" is rather a figment of law than a man.”

Perhaps, instead of calling the King “a figment of law,” it is preferable 
to say that “the Crown”—that “magic circlet," as the same learned writers 
somewhere call it—is in our constitutional law used as a symbol. When we 
wish to s|ienk of the King, not as a man, but as a symbol, we usually employ 
the term “the Crown.”

We speak of a statute not binding “the Crown”—we do not say “the

367
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King”—except by express words or necessary intendment. “The Crown," 
in such use of the expression, is the symbol of executive power.

And so in llalsbury’s Laws of England, vol. 6., p. 425, it is said:—
“Where represent ative or represent alive and responsible government has 

been conferred u|*>n a colony . . . the prerogatives in relation to govern­
ment become assimilated to those exercisable by the Crown with regard to 
the Iin|H>rial Government, though delegated to the governors of the various 
eolonies.”

And again, vol. 27, p. 146:—
“When we talk of the Crown being bound by the provisions of a statute, 

if directly or by necessary implication referred to, “the Crown” means not 
only tin* King iiersonally, but, also, the officers of State when acting on behalf 
of the Crown in discharge of executive duti<*s, whether in the United Kingdom 
or anywhere within British Dominions.”

Now a gift of legislative power curries with it a corresponding executive 
power, even when* such executive |K>wer is of a prerogative character, unless 
there be some rest raining enact ment. The authorities an* collected in Canada's 
Federal System, pp. 24, 25; and sec Bonanza Creek case, 26 D.L.li. 273, 
119161 1 A.C. 564. There is no such restraining enactment in the case of our 
provincial legislatures, except that they may not affect the office of Lieutenant- 
Governor: B.N.A. Act, s. 92, sub-sec. 1. Consequently our provincial legis­
latures can in the matters and within the territorial limits to which their 
legislatives jiower extends, affect the executive power. In other words they 
can bind “the Crown” so far as it symbolizes provincial executive power, but 
no further. Tliey cannot bind “the Crown’ ’ so far as it symbolises executive 
power over the Dominion as a whole; or so far as it symbolises executive 
power over the United Kingdom; or so far as it symbolizes executive power 
over the Empire as a whole, where there has been a reserve of such executive 
power in granting self-government to the Dominions, or where statutes of the 
Impérial Parliament extending to the Empire generally permit or require the 
exercise of such Imperial power.

As the Judges of the Exchequer Chamber say in Phillips v. Eyre (1870), 
L.R. 6 Q.B. 1, 20:—

“A confirmed Act of the local legislature lawfully constituted, whether 
in a settled or a conquered colony, has as to matters within its competence and 
the limits oj its jurisdiction, the operation and force of sovereign legislation, 
though subject to be controlled by the Imperial Parliament.”

The Executive, of course, comprises the King and his Ministers, the 
chief of which form the Cabinet: Anson’s Law and Custom of the Constitu­
tion, 11th cd., vol. 1, p. 41.

The question of the right of a Dominion or provincial legislature to inter­
fere with the King's prerogative as the fountain of justice, to allow an apj>c:il 
from the local courts to the Judicial Committee of the Privy Council, is sub­
ject to some special considerations. Is this a local or an Imperial exercise of 
prerogative?

The Privy Council has not, apparently, yet passed upon the effect of 
s. 1025 of the Dominion Criminal Code, R.8.C. 1906, c. 146, which purports 
to forbid appeals to it. It was unnecessary for them to do so in Toronto 
R. Co. v. The King, 38 D.L.R. 537, [19171 A.C. 630. Keith, Imperial Unity 
and the Dominions, pp. 367-9, questions the power, but mainly, if not alto-
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gether, because of the provisions of Imp. 7-8 Viet. e. 69, by which, he thinks, Annotstlon. 
the power to prevent the operation of the prerogative is taken away from 
nearly all Dominion legislat ures. See also his Ilcs|>onHihlc Government in the 
Dominions, vol. 3, pp. 1357 et seq.

Space will not permit further discussion of the matter here. Reference 
may be made, however, in respect to it, to Cuvillier v. Aylwin (1832), 2 Knapp 
P.C. 72; Re Wi Malua's Will, 11908) A.C. 448; Cushing v. Dupuy (IKsO),
5 App. Cas. 469; Clement’s Law of the Constitution, 3rd ed., pp. 157-164.

In any event, it is an academic question in the main. John Bull’s sons 
have grown into big boys now, and the parental authority cannot go beyond 
gentle suasion. If any self-governing Dominion expressed a real tlesire to do 
away with the appeal from its Courts to the Privy Council, there ran lx* no 
doubt that the right so to do would not be disputed by the Im|M<rial authorities.

Toronto. A. H. F. Leeroy.

COSSEY v. McMANUS. N g
Nova Scotia Supreme Court, Harris, C.J., and lAmgley, Chisholm, and Z~,~

MeUish, JJ. April 6, 1918. 8- c

Bilu* and notes ($ VI A—150)—Bill or exchange—Accepted—Dis­
honoured—Returned to drawer—Draw er’s rights.

A drawer of a bill of exchange made payable to the order of a third 
party, and duly accepted, can, upon the dishonour and return of the bill, 
maintain an action against the acceptor in his own name, without first 
obtaining the indorsement of the payee.

Appeal from the judgment of Drysdale, J., in favour of plaintiff statement, 
in an action on a bill drawn by plaintiff on defendant, in favour 
of the Royal Bank of Canada, and placed by plaintiff in the hands 
of the bank for acceptance and collection. The bill was accepted 
by defendant but was dishonoured at maturity and was thereupon 
returned by the bank to plaintiff who sued upon it without having 
obtained the indorsement of the bank.

Harris, C.J.:—Ever since 1747, when the Court of King's Heme.cj. 
Bench decided the case of Parminler v. Symons and an appeal 
from it was dismissed by the House of Ixmls, or the High Court 
of Parliament as it was then called (2 Bro’s P.C. 43), 1 E.R. 780, 
it has been the law of England that where a bill was drawn by one 
I>erson upon and accepted by another, payable to a third person, 
and the drawer was compelled by the failure of the drawee to pay 
the holder, the drawer could without the indorsement of the holder 
recover on the bill in an action against the drawee.

The decision of the Court of King’s Bench is thus reported in 
2 Bro’s P.C., at pp. 46-7;—

The court after solemn argument, and time taken to consider, in Hilary 
Term was unanimously of opinion . . . that by the custom of merchants
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the defendants were bound by their acceptance and that an indorsement by 
the payee was not necessary; and the rather for that in the present case the 
plaintiff had made* title in another way, vis: by payment of the money, and 
therefore gave judgment for the plaintiff in the action.

The House of Lords affirmed the judgment of the Court of 
King's Bench.

We find this same rule incorporated in s. 140 of the Bills of 
Exchange Act.

Notwithstanding this we are asked to say that where a bill is 
drawn by a merchant upon his customer in favour of a bank 
anti not discounted but deposited with the bank for collection 
and accepted but not paid, the merchant cannot on its return 
sue on the bill without the indorsement of the bank.

No doubt the custom by merchants of drawing drafts upon 
their customers and making the drafts payable to their bankers 
through whom the drafts are sent for acceptance and collection 
is of modern growth, but no reason can l>e suggested for requiring 
the indorsement of the bank in such a case which would not have 
applied with equal or greater force where the draft had been dis­
counted by the bank and then paid by the drawer.

The appeal, in my opinion, should be dismissed with costs.
Longley, J.:—I concur with Chisholm, J.
Chisholm, J.:—This is an action on a bill of exchange drawn 

by the plaintiffs upon the defendant payable to the order of the 
Royal Bank of Canada at Halifax, N.S., and accepted by the de­
fendant payable at said bank. The bill was handed by the plain­
tiffs to the bank with instructions to procure the defendant's 
acceptance and, in the event of acceptance and dishonour, to lie 
returned to the plaintiffs or, to adopt the very language of the 
instructions, to tie handed to plaintiffs’ solicitors for suit. The 
bill was not discounted; it was simply delivered to the bank for 
collection. It was dishonoured after acceptance, and upon dis­
honour, it was returned to the plaintiffs, but without any indorse­
ment by the bank. The plaintiff sued on the bill, adopting in their 
statement of claim the form given in Bullen and Leake's Precedents 
of Pleadings (7th ed.) 82.

The defence is that the plaintiffs are not the holders of the bill, 
and the sole question for determination is whether the drawer of 
a bill of exchange made payable to the order of a third party and 
duly accepted, can, upon the dishonour and return of the bill,
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maintain an action against the acceptor in his own name, without 
first obtaining the indorsement of the payee.

The trial judge decided in favour of the plaintiffs. 1 icing of 
opinion that the case was governed by s. 140 (a) of the Rills of 
Exchange Act. This appeal is from his decision.

I am of opinion that the decision of the trial judge must be 
affirmed. It is not disputed that if the bill had been discounted, 
and the drawer had received the proceeds, and afterwards, when 
it was dishonoured, had taken up the bill and repaid the bank 
he would lie entitled to maintain his action. It was so decided 
as far back as 1748 in the House of Lords in the case of Farm inter 
v. Symons, 2 Rro. P.C. 43, 1 E.R. 780, which held that the drawer 
of a bill accepted generally and protested by the payee for non­
payment and afterwards by himself, could, in his own name, and 
without any previous assignment or indorsement from the payee, 
maintain an action against the acceptor. The following is an 
extract from the report:—

The court (King's Bench) after solemn argument, and time taken to con 
aider, in Hilary Term, 1747. was unanimously of opinion as to the first objec­
tion, that the plaintiff's action was well brought; that by the custom of 
merchants, the defendants were bound by their acceptance; and that an 
indorsement by the payee was not necessary; and the rather for that in the 
present ease the plaintiff had made title another way, viz: by payment of 
the money.

And further:—
The acceptance of a bill of exchange amounts to a promise in law to pay, 

and this action of assumpsit against the acceptor is founded upon good con­
sideration. . . . Every bill of exchange im|>orts a command to the 
drawee to pay; and his acceptance is not only an admission of effects or 
money in his hands sufficient to pay, but it is an undertaking by the acceptor 
as well with respect to the drawer as the payee, to pay the bill; and every 
undertaker is bound by law to |x»rform his engagement.

The judgment of the King’s Bench was accordingly affirmed.
There are other cases, English as well as American, to the same 

effect. S. 140 (a) of the Bills of Exchange Act is a codification 
of the law as decided by these cases. It is as follows:—

140. Subject to the provisions aforesaid as to an accommodation bill, 
when a bill is paid by the drawer or an indorser, it is not discharged; but,— 

(a) Where a bill payable to, or to the order of, a third party is paid by 
the drawer, the drawer may enforce payment thereof against the acceptor, 
but may not re-issue the bill.

If the drawer can maintain an action in his own name where 
he has negotiated the bill and afterwards recovered back his prop-
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erty in it liy repayment, are not the reasons in favour of his right 
to maintain an action even stronger where he has not negotiated 
it, has not attempted to part with his property in it, but has 
merely passed it over to the payee for collection? It would seem 
to me to be so.

The usual way to transfer property in a negotiable instrument 
is b; endorsement; but it is not the only wav. The law merchant 
gives these instruments in many respect the character and currency 
of money; and transfer by indorsement being not only an easy 
and easily authenticated mode of transfer but also a mode by 
which in certain cases a transferee can obtain a better title than 
his transferor himself had, an indorsement may have been regarded 
as essential in all cases.

But property in a negotiable instrument could be transferred 
by assignment and delivery, and the rights of the transferee could 
be fully protected in equity : and the transfer could be made by 
word of mouth accompanied by delivery.

The following cases establish the right to make a transfer in 
that way: Whistler v. Forster, 14 C.B.N.S. 248, (per Erie, C.J.) 
143 E.R. 441; Daniels on Negotiable Instruments, s. 664 (a); 
Story on Bills of Exchange, s. 201, note; 2 Randolph on Com­
mercial Paper, s. 788; 3 Randolph on Commercial Paper, s. 1877; 
Osgood v. Artt, 17 Fed.R. 575 (per Horlan, J.); Hughes v. Nelson, 
29 N.J.Eq. 547 (per Van Fleet, V-C.); Story’s Equity Juris­
prudence, s. 1047; Buntin v. Georgen, 19 Or. (Ont.) 168, (per 
Spragge, V-C.); Durham v. Robertson, [1898] 1 Q.B. 765, at 769 
(per Chitty, L.J.) ; Dixon v. Buell, 21 111. 203.

It is not necessary, however, in view of the decision of Par- 
minter v. Symons, supra, and the provisions of s. 140 (a) of the 
Act, as well as the view I have taken that the plaintiffs never 
parted with their property in the bill, to discuss the question upon 
which there is so much learning in the books, whether the plaintiffs, 
at the commencement of the action, were the legal holders or the 
equitable holders of the bill.

Counsel contended in support of his argument that when the 
defendant accepted the bill the payee may have been under some 
liability to him, and that the payee may have relied, when he 
accepted the bill, upon such liability in enabling him to make 
payment on the maturity of the bill. In other words, when the
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bill was returned to the plaintiffs it was subject to all the equities, 
burdens and offsets existing between the drawee and the payee.

I do not think it is neeessary for us in this action to divide 
that the bill was subject to such defences and equities. If any 
such equities could have lieen set up, we would have expected 
the defendant to raise them. It is not alleged that they exist in 
this case. It will be time enough to decide whether they can lie 
maintained when the actual case arises.

I think the appeal should lie dismissed with costs.
Mellibh, J.:—I think this appeal should lie dismissed with 

costs. The bill sued on was drawn by plaintiff on defendant pay­
able to the order of the Royal Bank and accepted. The bill was 
placed by the drawer with the bank for collection but was dis­
honoured at maturity and returned to the plaintiff without indorse­
ment. It is contended that the plaintiff cannot recover because 
it is not indorsed by the payee.

Under the Code, which I think is confirmatory of the pre­
existing law, the acceptor by accepting the bill undertakes to 
pay it according to its tenor. This undertaking is, I think, en­
forceable by the drawer who is the rightful holder of the bill, 
notwithstanding the fact that it has not been indorsed. The bank 
merely held it on plaintiff's behalf for collection and defendant 
has failed to perform his contract.

Appeal dismissed.

N. 8.

8. C.

McManus.
Chisholm, J.

Hellish. J

SCOWN t. HERALD PUBLISHING Co.

Supreme Court of Canada, Fitzpatrick, C.J., and Idington, Anglin and
Brodeur, JJ. March 6, 1918. g q

Libel and slander (§ I—1)—Newspaper—Proprietor and Publisher- 
Libel and Slander Act.

A publishing company which is both proprietor and publisher of a 
newspaper, substantially complies with s. 15 of the Libel and Slander 
Act (1913 Alta. c. 12, 2nd sees.) by inserting a notice at the head of the 
editorials: “The . . . published at ... by the .. . pub­
lishing company.”

[Sroum v. Herald Publishing Co., 38 D.L.R. 43, affirmed. 1

Appeal from the decision of the Appellate Division of the Statement. 
Supreme Court of Alberta, 38 D.L.R. 43, reversing the judgment 
at the trial in favour of the plaintiff. Affirmed.

The only question raised on this appeal is whether or not the 
statement in the “Herald” that it was “Published at Calgary,
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Canada, by The ‘ Herald ' Publishing Co." was a eomplianee with 
the requirements of s. 15 of the I.iliel and Slander Act that “the 
name of the proprietor and publisher and address of publication" 
shall Ite stated. The appellant eontends that the fact of the com­
pany I wing I>oth proprietor and publisher should appear and that 
the address of publication should lie more spmfie. The trial 
judge agreed with this but was reversed on appeal.

Geo. U. ffosw, K.C., and Barron, for appellant.
A. II. Clarke, K.C., for respondents.
Fitzpatrick, C.J.: — Plaintiff (appellant) recovered $300 

damages for libel. It is agretsl that the only question on this 
appeal is whether the respondent company can claim the protection 
which is given by the Liliel and Slander Art (Alta. 1913, c. 12, 
2nd sess.) in view of the provision of s. 15 (1), which is as follows :—

No defendant shall be entitled to the benefit of es. 7 and 13 of this Act, 
unless the name of the proprietor and publisher and address of publication is 
stated either at the head of the editorials or on the front page of the news-

It is admitted and agreed that the only words published at the 
head of the editorials or on the front page of the newspaper in 
question approaching the requirements of the said s. 15 were as 
follows:—

THK HERALD.
Established |SS3, Evening and Weekly. Published at Calgary, Canada, 

by The Herald Publishing Co, Limited.
Ives, J., the trial judge, concluded that s. 15 was not complied 

with, as the name of the proprietor was not stated.
The majority of the appeal court (Stuart, J., dissenting) revenus 1 

the judgment on the ground that “the stating the name of the 
publisher as is done in this case is stating the name of the proprietor 
as well."

I would dismiss the appeal because 1 agree with Anglin, J., 
where he says that the spirit of s. 15 was substantially complied 
with by the respondent.

Idington, J. (dissenting) :—The question raised herein is 
whether s. 15 of the Alberta I.iliel and Slander Act was complied 
with by the respondent in publishing at the head of the editorials 
or on the front page of a newspaper by printing therein the 
following:—

THE HERALD.
Established 1KK3. Evening and Weekly. Published at Calgary, Canada, 

by The Herald Publishing Co. Limited.
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If that was not a compliance with said section the appeul herein (
should be allowed and the judgment for the plaintiff at the trial 8. C.
restored. Scown

Said s. 15 is as follows (See judgment of Fitzpatrick, C.J.) :— ^
It so happens that in this instance the proprietor ami pul>- Publibhinc 

Usher are identical, but, quite clearly, the proprietor may l>e and Co' 

sometimes is an entirely different party from the publisher. idington, j.

Such a thing has been known as the publisher Ixing a man of
straw used by a proprietor of substance as a tool for disseminating 
libels.

I think that i>ossibly was within the range of vision of the drafts­
man of this Act w hich was designated to protect respectable news­
paper proprietors and publishers and at the same time facilitate 
the enforcing of the legal remedies open to any cine suffering at the 
hands of either such.

The clear intention was that every issue should contain the 
necessary information to enable any one so wronged to reach 
promptly and effectively the wrongdoer, whether proprietor or 
publisher. That intention might lx* frustrated by the courts hold­
ing, as the court Ix'low has, that only the name of the publisher 
need be printed as directed. Ami the mere accident that in this 
case the publisher happens to lx* also proprietor, does not meet 
the requirement of the statute.

It obviously was intended to furnish full information at a 
glance to be read by all concerned without being under the necessity 
of going to the expense of instituting legal proceedings to obtain it.

The proprietor might lx* liable in damages as a publisher for 
printing and giving to his ostensible publisher copies of the pub­
lication, or might lx* liable to be enjoined from continuing to print 
any defamatory matter regarding some person whom he desired 
to attack in that way.

This legislation to ameliorate the conditions of the public press 
imposes a very simple price as preliminary to enjoyment thereof.

It is idle to point to the use of the singular number of the word 
name as indicative of any legislative purpose to enable a purchaser 
thereby to fulfil the requirements of the statute; for the same sort 
of reasoning would justify the publication of only one name out of 
many proprietors or publishers. My opinion is that the respond­
ent failed to comply with the law. I am also far from thinking
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that “the address of the publication” required, is satisfied by the 
words, “Calgary, Canada." It might have been quite sufficient 
in 1883.

It is not only the well-known and highly respectable newspaper, 
such as I assume that in question herein to be, that we must keep 
in view, but also the possibly obscure and disreputable publication 
that may emanate in a large city from some place almost, if not 
altogether, unknown and difficult to discover, that has to lie con­
sidered in determining the true construction to be put upon an 
Act of this kind.

This substitute for registration required by legislation else­
where, if lived up to, will, I suspect, be well worth while mak­
ing it so full and clear that no complaint is likely to arise.

I think the appeal should be allowed with costs and the judg­
ment entered by Ives, J., be restored.

Anglin, J.:—It is conceded that if the defendant has complied 
with s. 15 of the Libel and Slander Act of Alberta (c. 12, of 1913, 
2nd sees.) this action has been rightly dismissed by the Appellate 
Division for non-compliance by the plaintiff with s. 7 of the same 
statute.

At the head of the editorials in the defendant's newspaper there 
was printed:—

The Herald. Established in 1883. Evening and Weekly. Published 
at Calgary, Canada, by The Herald Publishing Company Limited.

It is common ground that The “Herald” Publishing Company 
is both publisher and proprietor of the “Herald."

The appellant objects that “the address of publication" is not 
given with sufficient particularity, and that the fact that The 
“ Herald ” Publishing Co. is the proprietor of the newspaper as well 
as its publisher is not stated.

The address as given would lie sufficient for post office purposes 
and it supplies the information necessary to enable any person 
affected to comply with s. 7 of the statute. I agree with the 
majority of the Judges of the Appellate Division that the objection 
to it should not prevail.

It would almost seem from the use in s. 15 of the word “name'' 
in the singular and the non-repetition of the preposition and article 
“of the” that the legislature did not contemplate or provide for 
the case where the publisher and the proprietor of a newspaper
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should be other than the same person or body. The fact that 
only one address—that of publication—is required to be given 
tends to strengthen this view. Yet the proper construction may 
be “the name (or names) of the proprietor and publisher,” or 
reddendo singulm singulis, “the name of the proprietor and (the 
name of the) publisher,” and when, as may happen, the proprietor 
and the publisher are different persons or bodies the spirit of s. 15 
would not l>e satisfied or its purposes accomplished unless both 
names were stated.

It is contended for the respondent that, read literally, the 
statute présentai merely the printing, in cither of the two des­
ignated places, of “the name” of the publisher and proprietor. 
Hut that interpretation would seem to ignore the significance of 
the use of the word “stated” which implies more than the mere 
printing of the name. Moreover, while the printing of the name 
in prominent characters at the head of the editorials might, with­
out more, afford some indication that it is that of the publisher 
and the proprietor of the newspaper, the mere printing of it in 
some inconspicuous part of the front page, as the statute permits, 
would not convey that information. I agree with Harvey, C.J., 
that the spirit of s. 15 would not lx» satisfied were the information 
that the name printed is that of the proprietor and publisher not 
furnished—at least substantially. It should not be overlooked, 
however, that it is by implication from the use of the word “ stated ” 
rather than because the statute explicitly so directs that we reach 
the view that this is its proper interpretation. Where, as here, the 
same person or body is both the proprietor and publisher, the 
spirit of the section, to which, in the absence of explicit direction, 
effect should be given, is, in my opinion, substantially and suffici­
ently complied with and its purpose is attained by the printing in 
either of the designated places of the statement that the newspaper 
is published by that person or body.

I would dismiss the appeal.
Brodeur, J.:—I concur with Anglin, J.

CAN.

8. C.

Herald
Publishing

Co.
Anglin, I.

Appeal dismissed.
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O'GRADY v. LRCOMTB.

Manitoba Court of Appeal, Perdue, Cameron and Fullerton, JJ.A.
May IS, 1918.

Bills and notes (| I—1)—Instrument valid on face ah note—Inde*
PENDENT MEMORANDUM WRITTEN AT BOTTOM—EFFECT.

An instrument which on its face complies with all the requirements 
of a valid promissory note is not invalidated as such by a memorandum 
written at the foot of the document, which constitutes an independent 
agreement relating to something to be performed immediately upon pay­
ment of the note.

Appeal from a judgment of Metcalfe, J., on a stated case 
asking for a declaration whether or not the document therein set 
forth was a promissory note. Reversed.

E. K. Williams, fur appellant ; IV. B. Towers, for respondent. 
Perdue, J.A.:—This is an action on a promissory note. The 

note is partly printed and partly written and in its completed 
form is as follows:—

Winnipeg, 1st Deer., 1910.
On 15th Sept., 1911, without grace, after date 1 promise to pay to the 

order of O'Grady, Anderson and Co., Ltd., at the Bank of Nova Scotia, Win-
ni|K>g, the sum of Three thousand.................................................. /100 Dollars.
Value received. (Signed) Joseph Lecomte.

No.
Stock certificate for 50 shares Gas Traction Co. Ltd. attached to be surren­

dered on i>aymcnt.
The note was indorsed to the order of the Bank of Nova Scotia 

by the payees, and indorsed by the bank to the plaintiff, without 
recourse.

The point of law to Ik* decided came before Metcalfe, J., on a 
case stated to the Court of King’s Bench, in which the following 
question was submitted to the Court: “ Is the document a promis­
sory note? ” The judge answered the question in the negative and 
it now comes liefore this court on appeal from his decision.

Counsel for defendant relies upon Dominion Bank v. Wiggins, 
21 A.R. (Ont.) 275; Prescott v. (I art and, 34 N.B.R. 291 ; Bank of 
Hamilton v. Gillies, 12 Man. L.H. 495, and other “lien note” 
cases, where an agreement has l>een embodied in the note reserving 
in the vendor the title and right of ownership of the property for 
which the note was given until payment should lie made; or some 
clause to a like effect.

The plaintiff’s counsel points out that doubt has lieen raised a* 
to the authority of the altove decisions and cites the following 
cases in support of that contention: Yates v. Evans, 61 L.J.Q.B.
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446; Kirkwood v. Carroll, [1903] 1 K.B. 531; Merchants Bank v. 
Dunlop, 9 Man. L.R. 623; Robt. Bell Engine Co. v. Tojtolo, 32 
D.L.R. 77.

It does not appear to me to be necessary in this case to enter 
into a discussion of the decisions relating to the negotiability of 
“lien notes.” The document in question differs widely from the 
ordinary lien note. Upon its face it complies with all the require­
ments of a valid promissory note under the Bills of Exchange Act : 
see s. 176. The memorandum written at the foot of the document 
does not in any way qualify the absolute nature of the document 
as a promissory note. There is still the unconditional promise of 
the maker to pay at a fixed time a sum certain in money to the 
order of a specified person (the Ixxly corporate which is the payee 
in the instrument being, for the purposes of the Act, a “person”: 
R.S.C. (1906), c. 1, s. 34 (20)). Notwithstanding the memoran­
dum, or anything contained in it, all the terms of the instrument 
will have to be performed by the signer just as if nothing had l>een 
underwritten on it.

The memorandum points to something which is quite apart 
from the promise contained in the note. The added words con­
stitute an inde|x*ndcnt agreement which relates to something to lx» 
performed immediately iqxm the payment of the note or simul­
taneously therewith. A stock certificate has l>een attached to the 
note and is to lx* surrendered to the maker “on payment” of the 
note. Until the note is paid the maker has no right to ask for the 
certificate. When payment is made his right accrues to have the 
note with the attached stock certificate surrendered to him.

In Yates v. Evans, 61 L.J.Q.B. 446, a joint and several promis­
sory note made by a principal and surety was payable by instal­
ments. It contained a clause in the Ixxly of it and liefore the 
signatures of the makers, to the effect that time might lx* given 
to either maker without the consent of the other, and without 
prejudice to the rights of the holders to procml against either 
party. It was held by Hawkins and Wills, J.I., that it was a good 
promissory note. This case was approved and followed by the 
(ourt of Appeal in Kirkwood v. Catroll, [1903] 1 K.B. 531, over­
ruling Kirkwood v. Smith, [1896] 1 Q.B. 582.

S. 176 (3) of the Bills of Exchange Act declares that “a note 
is not invalid by reason only that it contains also a pledge of col-

MAN.
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Perdue, I A.
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lateral security with authority to sell or dispose thereof." It seems 
to me that it may be implied from the instrument in this case and 
from the admission that the instrument was given for the price of 
the stock, that the stock certificate was attached as a pledge to 
secure the payment promised to lie made on the date mentioned. 
In Chetney v. St. John, 4 A.K. (Ont.) 150, a mortgage on land hud 
been given by the plaintiff to secure payment of $1,100, of which 
$200 had been paid, and the balance of $900 was payable in 9 
equal annual instalments with interest; at the same time plaintiff 
gave the mortgagee 9 promissory notes for the payment of the 
instalments and interest. The first of these notes contained these 
additional words, “which when paid is to be endorsed on the mort­
gage bearing even date with this note.” It was held by the 
Ontario Court, of Appeal, following Witt v. Charlton, 4 Ad. & E. 
786, 111 E.lt. 979, that the instrument was a negotiable promissory 
note. See also Fancourt v. Thorne, 9 Q.B. 312, 115 E.lt. 1293. 
These cases, decided before the framing of the Act, illustrate the 
meaning of sub.-s. 3. In Central Bank of Canada v. Garland, 20 
O.R. 142, it was held that where collateral security is given with 
a promissory note, the right to such collateral goes with the note. 
This was affirmed by the Court of Appeal, 18 A.It. (Ont.) 438.

A dealer, in shipping goods to a purchaser, in order to secure 
payment before parting with control over the goods, usually fol­
lows the practice of drawing a bill of exchange on the purchaser 
through a bank, with the bill of lading attached to the bill of 
exchange. On payment of the latter to the bank the bill of lading 
is surrendered to the purchaser. That, it appears to me, is a trans­
action similar to the one now before the court, the difference 
being that the intention is embodied in a memorandum under­
written on the note instead of being indicated in the correspond­
ence or in the verbal understanding between the parties.

I would allow the appeal and declare that the document in 
question is a promissory note. The plaintiff is entitled to the 
costs of this appeal and of and incidental to the stated case in the 
Court of King’s Bench payable to him in any event of the cause.

Cameron, J.A.:—This action came before Metcalfe, J., on a 
stated case asking for a declaration whether or not the document 
therein set forth was a promissory note.

'iV
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The document is as follows :—
\\ inni|M*g, 1 nt Deer., 1910.

On lôth Sept., 1911, without grace. sifter (lute 1 promise to pay to the 
order of O’Grady. Anderson and Co. Ltd., at the Bank of Nova Seotia, Win­
nipeg, the sum of Three Thousand . /100 Dollars.
Value received Joseph Lecomte.

No.
Stock certificates foi 50 shares Gas Traction Co. Ltd. attached to be surrendered

on payment.
The part in italic was written on the document Itefore it 

was signed and, at the time it was signed, the document was for 
the price of the stock. The stock was attachai to the document.

On the hack of the note the following appears :—
Pay to the order of the Bank of Nova Scotia. O’Grady, Anderson and 

Co. Limited. J. W. de(*. (VGrady. president ; W. A. de(\ <)’Grady, secy, treas.
Pay to the order of J. N. deC. O’Grady, without recourse, for the Bank 

of Nova Scotia, F. W. Ross, manager.
In his judgment Metcalfe, J., says :—
From the case, the amendments, and the argument 1 take the facts 

to he: 1. O’Gradv, Anderson A: Co. Ltd., owning 50 shares of the stock of 
the lias Traction Co., sold the same to the defendant. 2. The price being 
83.000. O’Grady, Anderson A Co. Ltd. took a document in printed form, 
which, except for the writing in "the next clause mentioned, is a promissory 
note; whereby the defendant promised to pay to O’Grady, Anderson A: Co. 
Ltd. $3,000, at a future date. 3. Written on the face of this “note” before and 
at the time of signature by the defendant, apjieared the words :—‘‘stock cer­
tificate for 50 shares Gas Traction Co. Ltd., attached to be surrendered on 
payment.” 4. The plaintiff now sues as indorsee of a promissory note.

The trial judge held, largely on the authority of Dominion 
Bank v. Wiggins, 21 A.K. (Ont.) 275, that the document in ques­
tion was not a promissory note.

For my part, I am unable to see how this document can be 
regarded in any other light than as a promissory note. The 
decision in Kirku'ood v. Smith, [18%] 1 Q.B. 582, which influenced 
subsequent decisions in the Canadian courts, is no longer an 
authority, being overruled by Kirkwood v. Carroll, [1903] 1 Q.B. 
531, where the authority of the judgment in Yates v. Evans, (il 
L.J.Q.B. 440, was restored. Evidently in Kirkwood v. Smith, 
s. 97 (2) of the Imperial Bills of Exchange Act (our s. 10), pro­
viding that the rules of the common law, save as they are incon­
sistent with the Act, shall continue to apply to bills of exchange, 
promissory notes and cheques, was not brought before the court. 
It was by ignoring this provision that the court was induced to

26—40 D.L.R.
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hold that s. 83 (3) of the Imperial Act (our s. 170 (3)), providing 
that “a note is not invalid by reason only that it contains also a 
pledge of < ral security with authority to sell or dispose 
thereof was exclusive.

In Merchant* Hank v. Dunlop, 9 Man. L.R. 023, the plaintiffs 
sued as indorsees of two promissory notes, payable to the Watson 
Manufacturing Co., stating on their face that they were given for 
a hinder and that the property therein should remain in the com­
pany until payment ; also that the payees were to provide all 
repairs required and any improvements that might In* added to 
their binders lief ore the maturity of the note. It was held by 
Killam. J., that the instruments were promissory notes, and that 
the special provisions therein were to lie taken as a memorandum 
of the consideration for the defendants promise to pay and not as 
a condition < the promise. This decision was given in
1894, two years before the judgment in Kirkwood v. Smith.

In Hank of Hamilton v. ('Sillies, 12 Man. L.R. 495, the “lien 
note" sued on contained other and more exacting provisions than 
those contained in the instrument dismissed in Merchant* Bank v. 
Dunlop. and Killam, C.J., in his judgment rests his decision on 
those additional provisions and, apparently, entertained sonic 
question as to his former judgment in Merchant* Hank v. Dunlop. 
In any event the decision of the Chief Justice and those of tin- 
other memliers of the court were based upon the dicta in Kirk wow! 
v. Smith. Moreover, it was held by Killam, C.J., that the tenus 
of the document there in question, a “lien note" retaining tin- 
title, ownership and property of the article for which it was given 
did not pass from the vendors, precluded the possibility of its 
living considered a pledge of collateral security. Chief Justice 
Killam in his judgment expressed his dissatisfaction with tlu- 
reasoning of Maclennan, J., in Dominion Hank v. Wiggins, supra.

In Robert Hell Engine Co. v. Topolo, 32 D.L.R. 77, though, in 
the circumstances a consideration of the status of the “lien note" 
there in question was not necessary for the decision, Lamont, J., 
reviews with care the various authorities, jiointing out that tin- 
decision in Kirkwood v. Smith has lieen overruled by that in 
Kirkwood v. Carroll, leaving the law in Kngland as it was declared 
to lie in Y ate* v. Eran*.

Now this transaction can clearly be regarded as one involving

7

5691
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a pledge of the certificate mentioned in the instrument. Lecomte 
bought these shares, representing certain rights and interests in 
the Gas Traction Co., and gave his promissory note in payment 
therefor. As a pledge of collateral security, lie gave the payees 
the certificate, the evidence of his ownership of the shares pur­
chased by him, which was to Ik* delivered to him on his payment 
of the note. The promise to pay is absolutely unconditional, and 
the transaction is covered by s. 170 (3) of the Act.

Let us look at the transaction in another light. Let us take 
it that the document expresses a promise by the maker to pay and 
implies a promise by the payees to deliver the certificate on the 
same day.

It was stated in Chalmers on Rills, 1st cd., that :—
A bill must not he expressed to be given for an executory consideration 

ami (in the footnote) that “an executory ” (i.c. u future) consideration expressed 
in the instrument would render it conditional and "so invalid as a bill.
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This was based on the decision in Druryv. Macaulay, Hi M. & W- 
14b, 153 E.R. 1135, where the court considered the performance of 
the promise was made conditional by the terms of the instrument. 
Chalmers, J., modified his opinion, as in the 7th ed. he says (p. 12) : 
“The expression of an executory consideration on the face of a bill 
may iierhaps make it conditional," and in the footnote lie says, 
“But see sub.-s. 3 pout."

I make the following extract from the work of Russell, J., on 
Bills, pp. 00-07, in which he deals convincingly, in my
opinion, with the subject of executory considerations as affecting 
negotiability of instruments in the form of promises to pay:—

But it does not necessarily follow that the promise is conditional, because 
the consideration is executory. Although the consideration for a promissory 
note lie in fact executory the promise may nevertheless be absolute. If. for 
instance, the note were payable at one month and the executory consideration 
were to be [lerformed 2 months after date, it could not be pretended that the 
promise in the note was not absolute although the consideration was executory. 
Probably if both promises were to be performed on the same day and the note 
was not negotiable it might be contended that each was conditional on the 
performance of the other, and a fortùrri if the executory consideration were to 
lx- |H-rformed before the maturity of the note. But. in either case the fact of 
the note Ix'ing payable to order would very fairly rebut the presumption that 
it was intended to be conditional on the |jerformanee of the consideration, as, 
bv the very terms of the contract, it would be within the contemplation of 
the parties that the promise contained in the note might Ik* exigible by one 
party and the |>erformanee of the considérât ion «lue from another. On the 
whole it is difficult to see any good reason why the expression in the bill of an

5
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executory consideration should be held to invalidate it, unless, at all events, 
it could be read as the expression of a condition precedent to the obligation 
to pay the amount of the note.

Let us apply the above to the present ease. Here the note is 
made payable to order and that clearly goes to rebut the pre­
sumption that it was intended to be conditional, as it was obviously 
in the contemplation of the parties that the promise to pay might 
be exigible by one party, while the delivery of the certificate might 
be due from another. And, above all, it is not possible to read 
the added memorandum as a condition precedent to the obligation 
to pay the amount of the note. On the contrary, the provision is 
precisely the opposite, for the certificate is “to be surrendered in 
payment ” of the note. No uncertainty therefore can possibly be 
imported into the payment of the note by the provision as to the 
certificate, which is to l>e surrendered only on payment of the 
note.

Looking at the transaction thus as one not involving a pledge, 
the instrument in question, in my opinion, is plainly a promissory 
note within s. 176 of the Act. To use the words of Wills, J., in 
Yates v. Evans, “ These words which have been added ... do 
not qualify the obligation created by the promissory note.”

I think the appeal must be allowed.
Fvllerton, J.A. (dissenting):—This action came More the 

trial judge by way of a stated case.
O’Grady, Anderson & Co. Ltd. sold fifty shares of the stock 

of the (las Traction Co. to the defendant for the sum of $3,000, 
ami took from him a document in the following form:—(See judg­
ment of Perdue, J.A.).

The plaintiff sues as indorsee.
The sole question involved is whether the above document is a 

promissory note.
The contention of the defendant is that the words added after 

the signature qualify the promise and make it conditional.
S. 176 of the Hills of Exchange Act, 53 Viet. c. 33, defines a 

promissory note as follows:—
A promissory note is an unconditional promise in writing made by one 

person to another, signed hv the maker, engaging to pay, on demand or at a 
fixed or determinable future time, a sum certain in money, to, or to the order 
of, a specified person or to bearer.

S. 176 (3) says that “a note is not invalid by reason only that
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it contains a pledge of collateral security with authority to sell or 
dispose thereof.”

In Dominion Bank v. Wiggins, 21 A.R. (Ont.) 275, Maelennan, 
J.A., in 1894 held, with the concurrence of the other members of 
the Court of Appeal, that an instrument in the form of a promis­
sory note, given for part of the price of an article, with the added 
provision “that the title and right to the possession of the prop­
erty for which this note is given shall remain in” (the vendors) 
“until this note is paid,” was not a promissory note. In delivering 
judgment, Maelennan, J.A., at pp. 277-8, said:—

I think that .stipulation is fatal to the instrument as a negotiable promis­
sory note. It ini|K)rt.s that the money which is to Im- paid is the consideration 
for the sale of the proi>erty, and that neither the title nor the right to possession 
was to pass until payment. If that is so, it follows that the purchaser is not 
eoni|K*llable to pay when the day of payment arrives unless at the same time 
he gets the property with a good title, and the payment to be made is there­
fore not an absolute unconditional payment at all events, such as is required 
to constitute a good promissory note. It is in effect a conditional payment. 
It is evident that even if when the note was signed |M»ssession was given, the 
payees could resume it at any time, for any reason, or for no reason: could 
do so next day, out of mere whim or caprice; and for anything contained in 
the writing, in the way of agreement by the vendors, they could sell the 
property to some one else, while the note was current, even against the will 
of the purchaser. But whether the purchaser could interfere to prevent that 
or not, they could sell and make a good title to a purchaser for value without 
notice. Having the title, and also the ixissession, such a sale with delivery 
would lx* unimpeachable as against the purchaser, and if such sale were made, 
then clearly the maker of the note would not be liable to pay it at maturity. 
He could say, 1 am ready to pay, but 1 want my property, and if it was not 
forthcoming, he could not lx* required to pay. But if the vendors still had 
the property, it is obvious that the payment of the money and the delivery 
of the property were to be contemporaneous acts, and neither of the parties 
was bound to perform his part, unless the other was ready to perform his.

In 1899 the case of Dominion Bank v. Wiggins was considered 
and followed by the full court of New Brunswick in the case of 
Prescott v. Garland, 34 N.B.R. 291.

Tuck, C.J., after fully considering the American authorities 
which hold a contrary view, said, at p. 296:—

Between the apparently conflicting opinions of two strong courts. Ontario 
Appeal and United States Supreme, if one had to dc|iend upon these alone it 
would be difficult to decide. 1 can find no decision of an Itn|>eriul court 
directly in point, and none that is absolutely binding upon this court. In this 
condition of things I have to de|x>nd upon my own view of the law. as applied 
to the circumstances of this ease. It seems to me that the stipulation that the 
title of the property should remain in Prescott until the note was paid, and 
that in the meantime the harness should be only on hire is fatal to the instru-
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ment a- a negotiable promissory note. . . . There is not an absolute
unconditional promise by the maker of the promissory note to pay the money, 
for he may not have the goods at the time payment is to be made. My judg­
ment is based upon the view that the sale was not an absolute one, but only an 
agreement to sell upon condition that the purchaser should pay his note at 
maturity.

In Bank of Hamilton v. Gillies, 12 Man. L.R. 495, the instru­
ment sued on contained the usual provisions of a promissory note 
with the additional provision that the title, ownership and property 
for which it was given should not pass from the payee until pay­
ment in full. The court held that the instrument sued on could 
not be regarded as a promissory note. Dubuc, J., and Bain, J., 
l>oth approved of Dominion Bank v. Wiggins.

In Frank v. Gazelle, (> Terr. L.R. 392, Harvey, J., considered 
both Dominion Bank v. Wiggins, and Bank of Hamilton v. Gillies, 
and followed them.

It is true that in all the cases referred to, following Dominion 
Bank v. Wiggins, reference is made to the case of Kirkwood v. 
Smith, 11899] 1 Q.B. 582, and a certain amount of reliance placed 
upon its authority.

In the latter case, the plaintiff sued as endorsee of a document, 
described as a promissory note, which provided for payment of 
certain money by instalments, the whole to become due on default 
in payment of any one instalment, and contained the following 
clause:—

No time given to, or security taken from, or composition or arrangements 
entered into with, either party hereto, shall prejudice the rights of the holder 
to proceed against any other party.

The court held that the document was not a promissory note. 
Lord Russell says, at p. 585:—

S. 83 defines certain qualifications which are admissible, and are not incon­
sistent with the fact of an instrument being a promissory note. I think it is 
safer to take the provisions of sub-s. 3, by which “a note is not invalid by 
reason only that it contains also a pledge of collateral security with authority 
to sell or dispose thereof,” aa iin|>orting that, if the document contains some­
thing more than is there referred to, it would not be valid as a promissory

In Kirkwood v. Carroll, [1903] 1 K.B. 531, the instrument sued 
on contained an exactly similar provision as in Kirkicood v. Smith, 
and the Court of Appeal held it to l>e a valid promissory note, 
expressly overruling Kirkwood v. Smith.

The authority of Kirkwood v. Carroll can have no bearing on 
the reasoning in Dominion Bank v. Wiggins, as it merely decides
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that 8. 176 (3) of the Bills of Exchange Act is not exclusive and, 
therefore, if words are added to an instrument other than a pledge 
of collateral security, they do not necessarily prevent it In-ing a 
promissory note.

In my opinion, the cases of Dominion Hank v. Wiggins, Hank 
of Hamilton v. Gillies, and Frank v. Gazelle, should lx- followed in 
the present case.

While the document in question here does not expressly pro­
vide that the title to and right of possession of the certificate of 
stock shall not pass until payment of the note, it impliedly does 
so and clearly the defendant could not acquire possession until 
payment of the note. If in an action on the note hv the payee 
the maker had set up the defence that he was ready and willing to 
pay the note, but that the payee had neglected and refused to 
deliver to him the certificate, 1 cannot think that any court would 
compel him to pay. Holding the document not to be a promissory 
note works no hardship on an indorsee. When he takes the note, 
he secs on its face that as a condition of payment, or at least upon 
payment, the payee has bound himself to deliver the certificate, 
and it would require little imagination on his part to infer that 
the note represented the purchase price of the stock.

On the other hand, to hold otherwise would open a wide door 
to the perpetration of fraud.

I am of the opinion that the promise to pay is conditional on 
the surrender of the stock certificate and that, therefore, the 
document sued on is not a promissory note.

This conclusion might, I think, be supported on another 
ground.

In Kirkwood v. Carroll, the court said that Yates v. Evans was 
rightly decided. In the latter case, which is reported in 61 L.J.Q.B. 
446, the document sued on as a joint and several promissory note 
made by a principal debtor and a surety contained the following 
provision:—

Time may be given to either without the consent of the other and with­
out prejudice to the rights of the holders to proceed against either party, not­
withstanding time may 1h> given to another.

A reference to the judgments in this case would appear to 
show that the whole question considered was whether the above 
clause amounted to an agreement or was merely a consent or license.

MAN.

C. A.
( >’(»RAD¥ 

Lecomte.

Fullerton. J.A.



388 Dominion I .aw Reports. (40 D.L.R.

MAN.
C. A. 

O’Grady 

Lecomte.

1 Fullerton. J A.

The inference appears to lx* that if the clause in question amounted 
to an agreement on the part of either of the parties to the docu­
ment other than a promise to pay it would not lx* a promissory 
note.

It was further urged by counsel for the appellant that the 
provision as to the stock certificate was a pledge within the mean­
ing of s. 176 (3) of the Bills of Exchange Act.

It appears to me that the short answer to this contention i* 
that the defendant was not the owner of the shares ami therefore 
could not pledge them.

In Prescott v. Garland, 34 N.B.R. 291, Barker, J., at p. 299, 
said:—

If the effect of the instrument in this ease was to pass the ptoperty in tlv 
chattel to the vendes- at the time the agreement was made, it might possibly 
lie said that the right to resume possession and sell in order to realize tin- 
purchase money would not amount to more than a pledge of the property 
and therefore be within the exception contained in s. N2 (of the Bills of 
Exchange Act 1NOO— now s. 176.) But where the property d<ies not pass, 
but both the right of property ami right of iwssession remain in the vendor 
until payment of the purchase price, the vendee has nothing to pledge to the 
vendor as a security within the meaning of the section.

I would dismiss the appeal with costs. A ppeal allowed.

CAN STAHL v. MILLER.
T~~ Supreme Court of Canada, Fitzpatrick, C.J., and Idington, Anglin and

C. Brodeur, JJ. March 5, 1918.

Principal and agent (6 II—8)—Conflict of düty—Trustee for sale— 
Agent for purchaser.

A trustee for the sale of land is not competent to purchase the trust 
property as agent for a stranger; if the principal repudiates the purchase 
as soon as the facts come to his knowledge he is entitled to rescission of 
the contract.

[Stahl v. Miller, 37 D.L.R. 514, reversed.)

Statement. Appeal from the decision of the Court of Appeal for British 
Columbia, 37 D.L.R. 514, by an equal division of opinion uphold­
ing the judgment at the trial in favour of the defendants. (By 
inadvertence of the reporter, the report of the judgment of the 
Court of Appeal states that Martin, J., was in favour of dismissing 
the appeal to that court whereas he and McPhillips, J., were to 
allow it.)

A. L. P. Hunter, for appellant; Cassidy, K.C., for respondent' 
Fitipetrick.cj. Fitzpatrick, C.J.:—The appellant carried on speculation* in 

real estate in Vancouver through the firm of J. J. Miller, real
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estate brokers in that city, and the respondent, William Miller, 
was a partner in the firm. On March 13, 1907, the appellant gave 
the respondent, William Miller, a power of attorney 
to execute for him utl documents, ugrmnents for sale and deeds of land 
in connection with the purchase or sale of lands in Vancouver and absolute 
authority to do all acts deeds, matters and things necessary to he done in 
and about the premises.

By an order of the Court of British < olumbia, made on Sep­
tember 13, 1910, certain lands of one Christina Kildall, deceased, 
were vested in the respondents, W. Miller and Kildall, upon trust 
for sale and to stand possessed of the proceeds upon the trusts 
therein mentioned “with liberty to the trustees to employ the firm 
of J. J. Miller & Co. as agents for the sulxli vision and sale of the 
said lands at a commission, etc.,” and it was furthci ordered “that 
the trustees receive by way of remuneration as trustees, etc.”

J. J. Miller, who or whose firm were agents for the appellant, 
on Deeeml>er 10, 1910, purchased of the lands of the deceased 
Christina Kildall six lots for the appellant ; and the respondent 
William Miller signed the agreement as one of the vendors and 
also acting under his power of attorney signed the name of the 
apjH*llant as purchaser.

The appellant had no knowledge of the transaction until after 
it was completed anti, as J. ,1. Miller retained the documents in his 
possession, the appellant was not informed of all the facts until he 
obtained the agreements on October 23, 1915. On Xovemlx-r 15, 
1915, he wrote to the respondents giving notice to rescind the con­
tracts for sale.

On the trial Macdonald, .!., gave judgment for defendants 
apparently on the ground that they were only trustees and the 
Kildall estate was not Indore the court.

On appeal, Macdonald, C.J.A., thought that lapse of time and 
also the fact that the transaction was a fair one was a sufficient 
defence. Neither of these grounds can prevail here. Hitchcock v. 
Sykes, 49 Can. S.C.R. 103. 23 D.L.R. 518.

It is also argued that although the respondents are the registered 
owners of the projierty they are not in reality the beneficial owners 
and therefore there is no conflict of duty by reason of the fiduciary 
relationship in which William Miller stood. But William Miller 
by the order of the court had absolute power to sell, and lie had 
authority to buy under his power of attorney from the appellant.
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For his services as trustee, W. M. Miller was entitled to a commis­
sion on the sale and in addition he received his share of commission 
paid the firm of J. J. Miller, who were the selling agents for the 
respondents. A trustee for sale is no more competent to purchase 
the trust property as agent for a stranger to the trust than he is to 
buy it for himself.

As I am of opinion that this case cannot lx* distinguished from 
the numerous cases in which it has U*en clearly established that an 
agent cannot act for Inith vendor and purchaser, the appeal should 
Ik* allowed.

Reference may Ik* made to the case of ( lark v. Hepworth, 39 
D.L.R. 395. 55 Can. S.C.R. 614, recently Indore this court, and to 
Armstrong v. Jackson, 86 L.J.K.B. 1375, (1917) 2 K.B. 822.

1 entirely concur in the disposition made by Mr. Justice Anglin 
of the objection that the proper parties are not lx-fore the court.

Appeal allowed with costs.
Idington, J.:—The respondents, lH*ing registered owners of 

the lands in question which had been subdivided into small lots, 
entered into three written agreements purporting to lx* for the 
respective sales of some six in all of said lots to the ap|x*llant for 
prices therein named.

The respondents for themselves each executed these agreements 
and Miller did likewise on behalf of appellant by virtue of a power 
of attorney he held from the appellant.

This was done without consultation with appellant and without 
disclosure to him of the position they occupied as trustees for the 
sale of the said subdivision.

The respondent Miller was a memlx*r of a firm sometimes 
designated “J. J. Miller” and at other times as “J. J. Miller & 
( ’ompany,” carrying on business as real estate agents in Vancouver.

The appellant was a farmer in British Columbia, resident some 
50 (aid miles from Vancouver, who had some years previously paid 
the firm 81,500 to invest.

It was stated by counsel for appellant, and not denied, that on 
several occasions prior to this transaction parts of that money or 
other moneys coming into the hands of said firm as agents of the 
appellant had lx*en used in making real estate purchases for him, 
but in each case only after having submitted to him the propos'd 
so involved.
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In this instance now in question that prudent and proper course 
was departed from in the way already stated without any excuse 
so far as I can see unless.presuming upon the confidence they 
had acquired by reason of the said prior dealings.

The appellant was first informed of these transactions in an 
incidental sort of fashion by letter some months afterwards.

He does not seem to have lieen for some years fully informed 
of what really did take place, and then, on discovery of the nature 
of the transactions thus entered into, sought to be relieved there­
from and went so far as to propose to sacrifice what luul been paid 
and give a quit claim of any interest he might Im> supposed to have 
acquired. The respondents declined this offer. It was not until 
he sought anil got the assistance of a solicitor that he discovered 
the use which, as stated above, had been made of his jMiwer of 
attorney.

The respondents, it turned out, were trustees for the family 
of the respondent Kildall. As such they were entitled to a com­
mission, and beyond that the J. J. Miller firm were entitled to a 
further commission as real estate agents effecting such sales, as 
made, of the lots in question. Of this latter commission the re­
spondent Miller was entitled to receive and did receive one half.

The alleged sales are now attacked herein and rescission 
sought by appellant on the ground that the relations of the respond­
ent Miller to him, and the duties owing thereunder, were such as 
to render it impossible in law for him as vendor to bind ap]>ellant 
without full disclosure of his actual position and interest in pro­
moting such sales and then thereupon procuring the actual assent 
of appellant thereto.

It seems too clear for argument that a sale made under such 
circumstances was void and could only be upheld by something 
in the nature of ratification. These sales have been upheld by the 
trial judge and the equal division of the Court of Appeal.

The trial judge seemed to recognize the principles of law 
governing such a transaction, but to feel unable to give relief 
liecause the respondents were in fact trustees ap]>ointcd by the 
court and had not been attacked as such, and that respondent 
Kildall owed no duty to the appellant.

1 cannot assent to either of these propositions. In the first 
place, I think and most respectfully submit that the sooner the
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court which hud control of such a trustee called upon him to ex­
plain and if possible excuse such an apparently loose mode of dis­
charging his duties as its appointee, tU* better.

The appearance of the documents should have indicated to 
him that his co-trustee was, as attorney for the alleged vendee, 
venturing on a something that called for explanation. He should 
not have been a party thereto unless and until it was made quite 
clear that the proposed vendee in truth understood and approved 
of his attorney's action in buying.

The reasons assigned by the Court of Apj)eal for dismissing 
the appeal are of a different and more arguable nature. With 
great respect, however, I am unable to adopt them.

I do not think the appellant was called upon to give his evidence 
or explanation until something much more direct and cogent had 
been given than appears in the evidence of J. J. Miller.

The respondent Miller had, apart altogether from his mone­
tary interest, placed himself in the position of attempting to dis­
charge two inconsistent duties. ( )ne he owed to his cestuis que 
trustent and the other to the appellant.

His relation to the former also as a partner of the firm which 
had been given the duty of selling the lands in question has been 
made the basis for a number of ingenious submissions which are 
untenable, however plausible.

I think the appeal should Ik? allowed with costs throughout and 
the alleged agreements of purchase rescinded and the moneys paid 
by appellant or received by respondents on account of the trans­
actions in question be repaid with interest.

Anglin, J.:—The respondents, as trustees for the sale of the 
Kildall estate, sold the property in question to the appellant. 
In the agreement of sale, however, they assumed the position of 
vendors in their personal capacity.

On their own statement, one of them, William Miller, was a 
partner in the firm of “J. J. Miller,” carrying on business as real 
estate agents at Vancouver, B.C. J. J. Miller, the other partner 
in the firm, was the agent for the sale of the property. He was at 
the same time the agent of the appellant, who resided at Whonnock, 
B.C., to invest moneys deposited by the latter with the firm of 
“J. J. Miller” in desirable real estate, and, as such, lie bought from 
the respondent trustees the property in question for the appellant.
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William Miller, the other member of the firm, ami one of the 
trustees for sale, as attorney for the appellant, executed on his 
liehalf the agreement to purchase.

Upon the mere statement of these facts the conflict of duty on 
the part of J. J. Miller is so apparent that it is obvious that the 
transaction must be voidable by the appellant unless he was aware 
of the agency of J. J. Miller for the vendors when the contract was 
made or subsequently learned of it and with such knowledge 
ratified or acquiesced in what had l>een done. If the facts that the 
trustees for sale were to lie remunerated by a 3% commission and 
the sales agent by a 7*commission are taken into account, the 
element of interest in conflict with duty is super-added.

The Chief Justice of the Court of Appeal thus summarizes the 
evidence as to knowledge ami acquiescence on the part of the 
appellant—quite fairly, if I may say so:

J. J. Miller, while nul quite positive, says tlmt shortly after the making 
of the agreement in question, and therefore about 5 years prior to the bringing 
of this action, he told the ap|M‘llant that it was the lxildall estate and not the 
defendants who were the real vendors of the property. He also adverts to 
certain advertisements which he says appellant must have seen and which lie 
thinks disclosed the fact that J. J. Miller was the selling agent of the Kildall

and on this evidence the Chief Justice assumes knowledge and 
finds ratification by the appellant apparently because he "did 
not think fit to give evidence . . to rebut the evidence of 
J. J. Miller.”

With great respect, the suggestion of an interested witness that 
“the appellant must have seen" certain advertisements, and that 
he “thinks" these advertisements “disclosed the fact that J. J. 
Miller was the selling agent" cannot l>e accepted as satisfying the 
burden of proof which lay on the respondents, rescission being 
sought, to establish that the dual position of their agent, J. J. 
Miller, and the conflict between his duty to them and his duty to 
the appellant and between his interest and the latter duty became 
known to the appellant, and that he either expressly or by implica­
tion elected to uphold the transaction. Cavendish-Bentinck v. Venn, 
12 App. Cas. 652, at 666; De Bussche v. Alt, 8 Ch. D. 286, at 313. 
The respondent did not make a primâ facie case of the knowledge 
essential to ratification or acquiescence such that the appellant 
was called upon to displace it. On the contrary, there is really
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nothing whatever to shew that he knew anything of J. J. Miller s 
agency for the vendors until he saw the sale agreement some five 
years after it had been made; and he then promptly repudiate! 1 
liability and sued for rescission within a reasonable time afterwards. 
Indeed, there is very little to indicate that he was aware at any 
earlier date that William Miller, his own attorney, was also one 
of his vendors. As put by the trial judge:

There is no evidence before me to shew that the plaint iff knew that the 
purchase made on his behalf hail been in the manner indicated. When it 
was brought, to his attention by the agreement being produced he then took 
the position by letter, signed by himself, but probably prepared by his solicitor, 
that he intended to set aside the transaction on the grounds that are now 
urged.

I am, with respect, of the opinion, that the» appellant’s right 
to avoid the transaction, regardless of whether it was fair or un­
fair, advantageous or otherwise at the time it was entered into, 
is beyond question.

Objection is taken, however, to the constitution of the action 
in that the defendants an- sued in their |H-rsonal capacity, whereas 
they sold, in fact, as trustees for the Kihlall estate. In the agree­
ment for sale, the vendors are not described as trustees. By it 
they purport to sell as lieneficial owners and to assume the 
obligation of vendors in their personal capacity. They would, 
therefore, appear to have no good ground for contending that the 
necessary parties are not before the court. If for any reason they 
thought it desirable either in their own interest or in that 
of the Kildall estate to have that estate represented in this action 
by themselves in their capacity of trustees, it was their privilege, 
at any time before trial, to apply for the requisite amendment. 
Not having done so they should not be heard now to set up as a 
matter of right that it should have been made. But, as a matter 
of grace and indulgence, if they desire it, since it will entail no delay, 
expense or inconvenience to the plaintiff, I would lie disposed to 
allow such an amendment to lie made now. Judgment should In- 
entered for the appellunt as prayed in the statement of claim 
against the respondents in their personal capacity; and, if they 
elect to amend, also in their capacity as trustees.

The appellant is entitled to his costs of the litigation through­
out.
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Brodeur, J.:—Stahl had given a power of attorney to William 
Miller and to the firm J. J. Miller, of which William Miller was a 
member. He had left some money in the hands of the firm J. J. 
Miller for investment.

It happened that the Kildall estate, of whieh William Miller 
was one of the trustees, had some property for sale; and an agree­
ment for sale of some lots was then signed by the trustees of the 
Kildall estate of whieh William Miller was one, in favour of 
Stahl, and the agreement was then signed by William Miller as 
agent for Stahl. The result is that Miller ap|)eared in the same 
acts as one of the vendors and as agent of the purchaser.

The price which was paid was given by the Miller firm out of 
the moneys Ixdonging to Stahl. The taxes were paid in the same 
way and Stahl was never told that his agent had been, at tin- 
same time, his vendor.

Some years after, when he discovered this illegal transaction, 
he repudiated it and took proceedings in rescission.

It is a settled rule that an agent authorized to buy cannot buy 
from himself and that if he does so without disclosing the fact 
to his principal the latter may i * the transaction. Har­
rison v. Harrison, 14 Gr. 580; (iillett v. Pepper cor ne, 3 Beav. 78, 
49 E.K. 31.

The fairness of the transaction is immaterial; and the agent 
might be acting with the best of good faith; but it docs not make 
any difference, because an agent will never In- allowed to place 
himself in a situation in which, under ordinary circumstances, 
he would Im- tempted to do that which is not the best for his prin­
cipal. Bank of Upper Canada v. Bradshaw, L.R. 1 P.G. 479.

Besides, in this ease, it is proved that the Miller firm which 
sold the lots for the Kildall estate was having a commission on 
those sales, and then William Miller, who was a member of that 
firm, who had a share in that commission, was naturally interested 
in disposing of those lots in favour of Stahl, which he had no 
right to do, being the agent of Stahl.

Stahl should, therefore, succeed in setting aside the agreement 
for sale and the judgment a quo should In- reversed with costs of 
this court and of the courts below. Appeal allowed.

08
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BELLAMY v. WILLIAMS.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maelaren and 

Magee, JJ.A., Lennox, J., and Ferguson, J.A. December 10, 1917.

Bills and notes (§1 A—4 a)—Blank form—Skined—Striking out mate­
rial part—Bills of Exchange Act (H.S.C. 190(i, c. 119, s. 31)— 
Alteration apparent—Holder in di e course.

Striking out the place of payment printed in a form which is intended 
to lx1 used as a promissory note and which has been signed, and delivered, 
and inserting another place of payment, is a material alteration, and is 
excluded by s. 31 of the Bills of Exchange Act (H.S.C. 190(1. c. 119); the 
alterations being apparent, an indorsee does not become a holder in due 
course, but is put upon inquiry, and can stand in no better position 
than the party endorsing the notes to him.

Appeal from the judgment of Falconbridge, C.J.K.B., in an 
action on two promissory notes. Affirmed.

The judgment appealed from is as follows:—The plaintiff is 
descritied in the statement of claim as a retired farmer. He is. in 
truth, a usurious money-lender. I formed t he worst opinion possible 
of him as a witness. He is shifty and unreliable, and I would not 
accept his evidence generally when it is contradicted. I came to 
this conclusion at the trial without reference to his record in the 
Courts, which 1 have since turned up. 1 refer to Bellamy v. 
Porter, 13 D.L.R. 278, 28 O.L.R. 572, and to Bellamy v. Timbers 
31 O.L.R. 613, 19 D.L.R. 488.

Nevertheless, I am bound to come to the conclusion that the 
defendant is mistaken when he says that the signatures to the 
notes sued on are not his. 1 have not been trying cases, civil 
and criminal, involving questions of disputed handwriting, for 
about 30 years, without thinking that I am nearly as good an 
expert as most of the gentlemen who give evidence l>efore me.

Experts (reaching the limit as to number) gave evidence in the 
plaintiff’s favour; and the defendant’s only witness on this line, 
a gentlemen of experience and respectability, rather fell down on 
cross-examination. So I find that the defendant is mistaken (and 
1 use the phrase advisedly) in thinking those two signatures are 
not his.

If the transaction were in other respects unimpeachable, the 
renewal of the old notes—and other circumstances—would con­
stitute good consideration, without any advance of money at the 
time of taking these notes.

But I find that the notes sued on were altered after signature, 
and without the authority of the defendant, by the plaintiff, 
or by his procurement, by changing the place of payment.
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I find, too, that the plaintiff must have known from the whole 
course of business, and in fact did know, that the defendant 
was only an accommodation maker for Ait ken &. King; and the 
plaintiff gave time to the principal debtors without the authority 
of. or reference to, the defendant.

1 give the defendant leave to amend his statement of claim 
by setting up these two defences.

It is significant that the plaintiff brings his action on the eve 
of the earlier note sued on being barred by the Statute of Limi­
tations. He rested for years without making any demand on the 
defendant for payment.

The defendant succeeds on matters not originally pleaded by 
him. I dismiss the action with costs, which 1 fix at the sum of 
$100.

,/. M. Pike, K.C., for appellant.
0. L. Lewis, K.C., for defendant
Maclaren, J.A.:—The plaintiff appeals from a judgment of 

Chief Justice Falconbridge dismissing an action brought by the 
plaintiff as the holder in due course of two promissory notes, 
against the defendant as maker.

A firm of Aitken & King was indebted to the plaintiff, and 
Aitken induced his brother-in-law, the defendant, to sign, for the 
accommodation of the firm, a number of engraved skeleton forms 
of promissory notes, which were to be filled up by Aitken and used 
for the business of the firm.

Among these were the two instruments now in question, 
which, when delivered to Aitken, were in the following form; the 
words and figures being in engraved script, and the signatures of 
the defendant written with pen and ink:—

(1)

$............................ .............................19
................................. months after date..............promise to pay
...........................................................................................or order

at The Canadian Bank of Commerce..............................................
...............................................................................................Dollars
Value received J. L. Williams.

ONT.

S. C. 

Bellamy 

Williams.

Mm-lurcn, I.A.
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(2)

$.....................Chatham, Ont....................... 19 Due..........
.................................months after date..................promise to pay
to the order of..................................................................................
at the Dominion Bank here the sum of
................................................................................................. Dollars
Value received. J. L. Williams.

When produced at the trial the two notes were in completed 
form as follows:—

(1)

Due October 6/10.
Chatham Oct. 6th 1909

«2300.ÊT

month' after dateOne year 
Aitken & King

office of Aitken & King
at The Canadian Bank of -Commerce here 
Twenty-three hundred 
Value received.

I promise to pay 
or order

IS, Dollars

J. L. Williams.

(2)
$650.h

Chatham, Ont. April 8, 1910. Due April 8-11 

One year months after date I promise to pay 
to the order of Aitken & King.. .......................................................

office of Aitken & King 
at the Dominion Bank, here the sum of

Six Hundred and Fifty ,5s Dollars
Value received.

J. L. Williams.

In his statement of defence and at the trial the defendant 
denied his signatures, and a large amount of evidence was taken 
on this point, but the learned Chief Justice found that in this 
the defendant was mistaken, and this finding was not challenged 
before us.
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The plaintiff claims to l>e a holder in due course of these mi­
nutes. The evidence is, that he received them on their respective S. C.
dates, or shortly after, from Aitken, as collateral security for the Bellamy 
notes of the firm held by him, and tliat they were then in the same r 
form and condition as above lastly indicated. The testimony of '
Aitken on behalf of the plaintiff is, that these» two notes with others Maclaren'J A 
were signed by the defendant as skeleton notes and delivered to 
him to lie filled up as accommodation notes, and that he (Aitken) 
subsequently filled up and completed these two notes as they now 
apj>ear, and endorsed and delivered them to the plaintiff as col­
lateral security as aforesaid.

The first question to be decided is, whether or not the plaintiff, 
in these circumstances, is a holder in due course of these notes.

Section 56 of our Bills of Exchange Act reads as follows:—
“A holder in due course is a holder who has taken a bill 

complete and regular on the face of it, under the following con­
ditions, namely:—

“(a) That he became the holder of it before it was overdue 
and without notice that it had lx»en previously dishonoured, if 
such was the fact;

“(6) That he took the bill in good faith and for value, and 
that at the time the bill was negotiated to him he had no notice 
of any defect in the title of the person who negotiated it.”

Section 186 of the Act makes the above sec. 56 applicable to 
promissory notes as well as to bills.

The plaintiff would appear to fulfill all the conditions of sec.
56, except as to the notes being regular on their face when he took 
them; and as to his not having notice of defects in the title of 
Aitken & King at the time the notes were negotiated to him.

So far as I am aware, the words “complete and regular” 
in connection with a bill or note were first introduced by the 
English Bills of Exchange Act, 1882, when the expression “holder 
in due course” was substituted for the cumbrous old phrase 
"bond fide holder for value before maturity without notice.” and 
was from there copied into our Bills of Exchange Act, and the 
American Negotiable Instruments Law, without change. We are 
not now concerned about the word “complete;” but I have not seen 
in any English, American, or Canadian case any attempt to give 
a definition of the word “ regular.” In the latest standard English
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and American dictionaries the meanings given vary considerably; 
dependent largely upon the noun which they are meant to qualify. 
The following are some of the definitions which would seem to he 
most appropriate and l>est adapted to a hill or note:—“formally 
correct ; made according to rule; formed after a type; conforming to 
a consistent plan; normal; agreeable to established customary 
forms.”

If one should apply any of these or similar definitions in con­
nection with the two notes now sued upon, and set out verbatim 
et literatim al>ove, it would at once he seen how utterly inapplicable 
and inappropriate they would lie.

These notes, when taken by the plaintiff, were glaringly 
irregular on their face, having erasures and interlineations, not 
authenticated by initials or otherwise. The first of these alter­
ations, erasing the word “month” and writing in the preceding 
blank space “ one year,” would not, in my opinion, affect the 
notes, as Aitken had the right to insert “twelve” liefore “months," 
and what he has done is equivalent to that.

The erasure, however, of the words “Canadian Bank of Com­
merce” as the place of payment of one of these notes and the 
words “Dominion Bank” as the plaee of payment of the other, 
and the insertion and interlineation of the words “office of Aitken 
& King" as the place of payment in each case, is a very serious 
matter. Section 14.5 of the Act provides that:—

"Where a bill or acceptance is materially altered without tin 
assent of all parties liable on the bill, the bill is void, except as 
against a part y who has himself made, authorised, or assented to 
the alteration, and subsequent endorsers.”

Section 14ti of the Act makes a change of the place of payment 
a material alteration, and one which avoids the bill or note if 
not assented to. It is put upon the same plane as an alteration 
of the sum payable; there are no degrees of materiality.

Moreover, these two forms made the notes payable at the bank 
where Aitken <k King kept their account, so that the defendant 
had a special interest in retaining the place of payment, as the 
banks would then bring pressure to have these accommodation 
notes paid.

If the claim of the appellant is upheld, then the maker of a 
note for $100, delivered with a single blank for the number of
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months it had to run, might he held liable for $1,000, if the holder 
should choose to make this alteration, and transfer it for value 
liefore maturity to a party who took it in good faith.

If, as suggested, the pro visions of the second part of sec. 31* 
apply only to completed hills and notes, which answer to the 
definitions of these instruments in secs. 17 and 170, and not to such 
incomplete instruments as may have one or more blanks to lx* 
filled up in order to perfect them, and make them meet the 
requirements of the definitions in these sections, then there is 
absolutely nothing in the Act to meet the case of the instruments 
containing one or more blanks which are to be tilled with something 
to meet the requirements of the definition; and, moreover, there 
is nothing in the Act to authorise their being filled up at all by 
anybody. And yet experience and an examination of the reports 
will shew that these latter classes of cases form a vast majority 
of the reported cases on the subject.

In my opinion, sec. 31 should be construed so us to include all 
those defective instruments which are delivered by the party 
signing them to be filled up and completed by a subsequent 
holder as complete bills anti notes. If there had been such a 
grave omission and oversight in these Acts, I think it would have 
l>een discovered Indore the present time, either in Lngland, the 
United States, or Canada. Even if the suggested interpretation of 
t he latter part of sec. 31 were correct, it would not avail the appellant 
in this case, as sec. 10 of our Act would then apply the rules of the 
common law of England, including the law merchant, which, it 
will 1ki seen from the cases referred to and cited below, would be 
fatal to the claim now urged on lx*half of the appellant.

It was not claimed at the trial or liefore us that the defendant 
had given any special authority or direction regarding the tilling 
up of these two notes, or that he had done or given anything 
beyond the prima facie authority indicated in the latter part of 
sec. 31. It was proved on the part of the plaintiff that the notes 
were signed and delivered in blank, and that they were filled up 
and the erasures and interlineations made, by Aitken, some time

ONT.

8. C

Bellamy

Williams.

Msrlaren. J.A.

• *31. Where a simple signal ure on a blank paper is delivered by the signer in 
order that it may be converter! into a bill, it operates as a primd facie 
authority to fill it up as a complete bill for any amount, using the signature 
for that of the drawer or acceptor, or an endorser: and, in like manner, when 
a bill is wanting in any material particular, the person in possession of it has 
a primd facie authority to fill up the omission in any way lie thinks fit.
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after lie liad received them from the defendant; and there is no 
evidence that the defendant knew that the notes had ever been 
filled up and used until several years later, when the plaintiff 
sent him a threatening letter.

The English cases on the point are so numerous and so uniform 
in effect that I will not discuss or make extracts from them, but 
will merely quote a summary of their effect by the leading text- 
writers and make a simple reference to a few of the leading cases.

Chitty on Bills, 11th ed., p. 142. After a statement of the 
presumption, in the case of ordinary written contracts, that any 
alterations were made after execution, the author proceeds: “With 
resjiect to bills and notes, a contrary rule has been laid down, 
namely, that if the instrument appears upon the face of it to 
have l**en altered, it lies upon the holder to shew, that the 
alteration was made under circumstances which leave the in­
strument still available.”

Smith’s Leading Cases, 12th ed., vol. 1, p. 841: “If a bill or 
note exhibit the apjiearance of alteration, it lies upon the holder 
to account for it.”

Byles on Hills, 17th ed., p. 309: “Where an alteration apjiears 
on the face of a bill or note, it lies on the plaintiff to shew that it 
was made under such circumstances as not to vitiate the instru­
ment.”

Chalmers on Hills of Exchange, 7th ed., p. 241: “Where a 
bill api>ears to have been altered, or there are marks of erasure 
on it, the party seeking to enforce the instrument is bound to 
give evidence to shew that it is not avoided thereby.”

Halsbury’s Laws of England, vol. 2 (Bills of Exchange), p. 557: 
“Where an instrument apjiears to have been altered, it rests with 
the party who seeks to enforce the instrument to give some 
evidence of what the circumstances were.”

Reference may be had to the following cases: Knight v. 
Clements (1838), 8 A. & E. 215; Clifford v. Parker (1841), 2 M. 
& G. 909; Bishop v. Chambre (1827), 3 C. & P. 55; Johnson v. 
Marlborough (1818), 2 Stark. 313; Engel v. Stourton (1889). 5 
Times L.R. 444. The cases shew that a material alteration which 
is apparent is sufficient to raise a suspicion.

There have been two cases under our Canadian Act which have 
come before our Courts, one in the Superior Court of Quebec.
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and the other in the Supreme Court of Nova Scotia. In lioth of 
these the decisions were against the plaintiffs, the holders of the 
altered notes: Courré v. Yotkohoinik (1913), Q.R. 46 S.C. 101: 
Langley v. Laver» (1913), 13 D.L.R. 097.

In the United States, Ijeforc the adoption of the Negotiable 
Instruments Law, when the common law and the law merchant 
were generally followed, the leading case on the subject was 
Angle v. Xorih-Westirn Mutual Life Insurance Co. (1876), 92 
U.S. 330, a unanimous judgment of the Supreme Court of the Uni­
ted States. In that case it was expressly laid down that “where 
a party to a negotiable instrument intrusts it to another for use 
as such, with blanks not tilled up. such instrument so delivered 
carries on its face an implied authority to complete the same 
by tilling up the blanks: hut the authority implied from tne ex­
istence of the blanks would not authorise the person intrusted with 
the instrument to vary or alter the material terms of the instru­
ment by erasing what is written or printed as part of the same.”

This case has lieen generally recognised as the leading authority 
on the point in the various Courts of the United States and by the 
text-writers, the legal cyclopædias, etc.; and the Ne­
gotiable Instruments Law, which has lieen adopted by nearly all 
the States, and which on this point has used the very language of 
the Knglish Act above quoted, has lieen generally interpreted 
as laying down the same law as the authorities aliove quoted.

The only decision to the contrary that I have lieen able to 
find in the American text-lxxiks or encyclopædias of law, is 
Corcoran v. Doll (18(17), 32 Cal. 82 (cited in Daniel on Negotiable 
Instruments, para. 1419, in all the editions erroneously as Corcoran 
v. Dale). The author does not indicate his approval of the case 
or make any comment iqxin it ; but in making an extract from the 
judgment in the Angle case, supra, he has italicised the words 
“is written or printed”—it may lie to emphasise and call attention 
to the fact that it had overruled in this resect the ('orcomn case.

An examination of the Corcoran case will shew that it differs 
widely from the present case, lxith in its facts and its law. The 
Court there held that “where a printed form was used and an 
alteration made only as to the printed matter, the presumption is 
that it was made prior to the execution of the contract and made to 
suit it to the terms agreed upon lietween the parties.” Here t here
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5 c proved that the alterations were made after the execution and
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delivery of the blank notes to him. Another reason given in the 
Corcoran case is, that the two printed words “mont lily” “quarterly" 
appeared together as to interest payments, and it was clear that

Maclaren, J A. one of them was intended to lie erased, and that the erasure was 
“incontestably” made before execution, and similarity of ink 
etc. indicated that the other erasures were made at the same time. 
Here the very opposite is proved. In California it was held that 
there is a presumption in favour of written matter over printed 
matter. I am not aware of any such presumption in our law. 
The Corcoran judgment also was under a social Practice Act not 
in force here. I cannot find the Corcoran case cited in any Ameri­
can text-book except Daniel, nor can I find it cited in “Cyc.” or 
“Corpus Juris,” or that it has been followed or even cited in any 
other State or even in California itself.

The latest American case of the highest authority which 1 
have been able to find is one that is on all fours with the present, 
and the alteration was, as here, a change of the printed name of 
the bank where it was made payable, without the consent of the 
maker: First National Hank v. Barnum (1008), 160 Fed. Repr. 245, 
251. All the American authorities are reviewed, and it was held 
that the implied authority to fill in blanks did not carry with it 
the right to erase what was written or printed, and insert something 
else; also that, the erasure and interlineation l*»ing apparent and 
material, the plaintiff could not liecome a holder in due course; 
and the action was dismissed.

The following are short extracts from some of the leading 
American text-books and legal cyclopædias, which are offered 
as a fair summary of American law on the subject:—

Greenleaf on Evidence, 16th ed., vol. 1, para. 564: “If, on 
production of the instrument ” (a bill or note), “it appears to have 
l>een altered, it is incumbent on the party offering it in evidence 
to explain this appearance.”

Randolph on Commercial Paper, vol. 1, para. 182: “This 
power . . . only extends to a case where a blank has l>een 
left in the instrument, and does not include any authority to make 
additions ... In like manner a blank implies no authorit> 
to make an erasure.”
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Cyc., vol. 7 (Commercial Paper), p. 623: “The |x»wer to till 
blanks includes power to supply mere verbal omissions: but not to 
make additions or erasures.”

Am. & Eng. Eneve. of Law. 2nd ed., vol. 2. p. 257: “< >f course, 
the implied : Jthority to till blanks left in an instrument d<ies not 
embrace the right to make a new instrument by erasing or alter­
ing what is written or printed.”

Corpus Juris, vol. 8 (Bills and Notes), p. 188, para. 318: 
“Likewise erasures are not authorised.”

The following leading eases are also referred to: M ah ai ire 
Hank v. Douglass (1862), 31 Conn. 170; Hoffman v. Maulers 
Xational Bank (1901), 99 Va. 480; Adair v. Kgland (1882), 58 
Iowa 314; Cornog v. Wilson (1911). 231 Pa. St. 281.

I am consequently of the opinion that the erasures and inter­
lineations of the places of payment of the notes in question, 
made after their execution and delivery by the defendant, being 
so clearly apparent, prevented the plaintiff from becoming a 
holder in due course, and that the onus was on him to prove that 
the defendant had authorised or assented to these erasures and 
interlineations, which he has failed to do; and that in conse­
quence the judgment was right in dismissing the plaintiff's action, 
and should l>e affirmed.

The trial Judge also held that, as the defendant was only a 
surety, to the knowledge of the plaintiff, and as the plaintiff 
had given time to the principal debtors, the defendant was re­
leased upon this ground. As I am of the opinion that the de­
fendant never became either a surety or a debtor, it becomes 
unnecessary to consider this question.

Magee, J.A., agreed with Maclaren, J.A.
Meredith, C.J.t ).:—This is an appeal by the plaintiff from the 

judgment dated the 25th May, 1917, which was directed to be 
entered by the Chief Justice of the King’s Bench, after the trial of 
the action liefore him sitting without a jury at Chatham on the 
23rd and 24th April, 1917.

The appellant sues as holder in due course of a promissory 
note for $2,300, dated the 6th October, 1909, made by the res­
pondent, payable to the order of Ait ken & King, and by them 
endorsed to the appellant, and of another promissory note dated 
the 8th April, 1910, for $650, made by the respondent, payable to 
the order of Aitken King, and by them endorsed to the appellant.
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The notes were endorsed to the appellant l>efore they became 
s. C. due. and for valuable consideration.

Bellamy By his statement of defence, the respondent denied making 
*’• the notes, and he further alleged that the appellant “never gave

\X 1LLIAMS. , . , . 7 , , , .
, ---- any value or consideration for the notes, and that he received

Meredith,c.j.o. amj fjrgt (|oap with them after their maturity.
Pursuant to leave given by the learned trial Judge in his 

reasons for judgment, the statement of defence has been amended; 
the nature of the amendments I will afterwards mention.

The notes sued on are both on printed forms; and, in the form 
on which the note for $2,300 is made, the place of payment named 
is “The Canadian Rank of Commerce here,” and, in the form on 
which the note for $0.50 is made, the place of payment named is 
“The Dominion Rank here.” When the notes were produced and 
put in evidence at the trial, the words “Canadian Rank of Com­
merce” in the one and the words “Dominion Rank" in the other 
are stricken out, by lines drawn through them, and the words 
“office of Ait ken <V King” are written over the words that arc 
stricken out.

The respondent, in his testimony at the trial, deposed that the 
signature to neither of the notes was in his handwriting, and lie 
called an expert in handwriting in support of his defence. The 
learned trial Judge found in favour of the appellant on this 
issue; but he dismissed the action on the ground that the notes 
had Ix-en materially altered by the changes that had been made 
in the places of payment, and on the further ground that the 
respondent, to the knowledge of the appellant when he acquired 
the notes, was only an accommodation maker for Ait ken & King, 
who were the principal debtors of the appellant, and that he had 
given an extension of time for payment to the principal debtors, 
without the authorit y of or reference to the resi>ondent and without 
reserving his rights as against the resjxjndent, and these are the 
defences which were allowed to be set up by amendment.

Contrary to my first impression, I agree with the conclusion 
of my brother Maclaren, that the result of the changes made in 
the places of payment of the notes, as stated in the blank forms 
signed by the respondent, is, in the circumstances, that the 
appellant cannot recover upon them.

The question is not,as it appears to have been treated by the
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learned Chief Justice, one to which see. 145 of 1 he Hills of Exchange <>NT. 
Act applies, l>ecause what were altered were not promissory notes, s. C. 
but blank forms intended to lie filled up and used as promissory beTlamy 
notes; ami, if the appellant is to fail, it is localise the effect of ». 
handing to Aitken& King the signed blank forms was to authorise 
them to fill up the blanks, but not to make any change in anything Mered,th C J 0 
material that was printed in the forms; and beeause. the changes 
that had been made I wing apparent, the appellant did not become 
holder in due course, but was put upon inquiry, and can stand 
in no better position than Aitken A: King, who endorsed the pro­
missory notes to him—as to which see, in addition to the authorities 
referred to by my brothel Maclaren, Unman v. Dickinson (1828),
5 Bing. 183, 184.

The opinions of the large number of text-writers referred to 
by my brother Maclaren and the American eases which he cites, 
make a strong ease for the position he takes, that Aitken A King 
had no authority to make the changes in the places of payment 
which they made.

I may point out, however, that the two previous decisions of 
the Supreme Court of the United States of America referred to bv 
that Court in Angle v. North-Western Mutual Life Insurance 
Co., 92 U.S. 330, as authority for the statement made by Clifford,
J., to which my learned brother refers, do not warrant what is 
said as to “erasing what is written or printed as part" of the 
instrument. *

In Daniel on Negotiable Instruments, 0th ed., para. 142, 
what is said by Clifford, J., is quoted, and the words “is written 
or printed” are italicised, but no further reference is made to 
them, and no reason is assigned for their being printed in italics.

In another case, Corcoran v. Doll, 32 Cal. 82, the action was 
on a promissory note which had lieen made on a printed form, 
which mentioned as the place of payment “at the banking house 
of Doll & Simpson in Bed Bluff,” and, referring to the interest, 
the words “payable monthly quarterly” formed part of the printed 
form. When the note was adduced in evidence at the trial, 
the words as to the place of payment were erased by a red line 
drawn through them with a pen, and the word “monthly" had 
lfcen similarly erased. In delivering the opinion of the Court, 
which was in favour of the plaintiff, Sanderson, J., said (p. 89):—
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“Where printed forms are used they frequently have to lie 
altered to suit the terms of the contract, and where an alteration 
is made only as to the printed matter the presumption is that it 
was made prior to the execution of the contract, and made to 
suit it to the terms agreed ui>on lietween the iwrties.”

Notwithstanding the resect that ought to l>e shewn to what 
was said by Clifford, J., and to the apparently unanimous opinion 
of the text-writers, it is nevertheless the duty of this Court to 
come to its own conclusion as to what the law is with reference 
to the subject I am considering.

What has led me finally to concur with my brother Maclaren 
is the language of sec. 31. The section provides that :—

“Where a simple signature on a blank paper is delivered by the 
signer in order that it may \ie converted into a bill, it ojierates a* 
a prima facie authority to fill it up as a complete bill for any 
amount, using the signature for that of the drawer or acceptor, 
or an endorser; and, in like manner, when a bill is wanting in any 
material particular, the person in possession of it has a prima 
facie authority to fill up the omission in any way he thinks fit."

And it is, I think, the proper conclusion that the right to 
make changes in a blank form intended to lie filled up and used 
as a promissory note, as to a material particular, such as the 
place of payment undoubtedly is, is excluded by the section, the 
right being as it is limited to tilling up blanks.

Lennox, J., and Verguson, J.A., concurred.
Appeal dismissed with costs.

YOUNG v. THE SHIP “MINNIE A.”
Excheqiu r Court of Canada. 1‘rince Edward Island Admiralty District, Stewart.

Iak. J. in Adm. April 28, 1918.

1. Master and servant (§ I C—13)—Ship driven on coast—8aii.uH'
ACTIN'!J AS SALVORS —RlOIIT TO W AOKS.

If a ship is driven on the const nnd heroines » wreck tmd the sailors 
escape to the land, and successful!) act as salvors so its to save enough 
to pay their wages, they are entitled to them, though not to salvage.

2. Coe rts IA—1)—Seaman—Owner of ship insolvent—Action for
WAOES IN ExcHEQCER CoVRT.

An action by a seaman for the recovery' of wages under $200 may In 
brought in the Exchequer Court under s. 191 of the Canada Shipping 
Act, where the owner of the ship is insolvent or where neither the owner 
nor the master resides within 20 miles of the place where the seaman i- 
discbarged or put ashore.
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Action in rem for wages.
J. J. Johnston, K.(\, and IV. E. But tic y, K.C., for plaintiff.
C. (i. Duffy, for defendant, ('apt. Dix.
Stewart, L.J., in Adi».:—This is an action in run brought 

by the plaintiff to recover against the ship " Minnie A" the siun of 
#206 for wages due to the plaintiff as seaman on board the said 
ship for 6 months and 12 days at $30 a month, and 16 days over­
time at night work, at $2 a day.

The plaintiff's affidavit leading to the warrant upon which 
the ship was arrested was made on February 19 last.

This affidavit states that the plaintiff was discharged and put 
ashore from said ship at Port au Basque in the Island of New­
foundland and that neither the owner or master is or resides 
within 20 miles of Port au Basque and that -he is a British ship, 
registered at Ariehat in the Province of Nova Scotia.

On March 4 last, Edward Dix, master and owner, appeared 
in this action.

At the trial it was proved that the plaintiff at the time lie 
engaged to serve as a seaman was a resident of Point Edwards, 
('ape Breton, and that he continued to lie a resident of (’ape 
Breton after being discharged from his service. That he came 
to Charlottetown some time in the month of February last to 
commence proceedings for the recovery of his claim. It was also 
proved that Edward Dix, the owner of the ship, was and had been 
for many months previous to July 1. 1917, a resident of North 
Sydney, Cape Breton, and that he came to reside and took up his 
residence in Charlottetown on the last named day and has had 
his residence here since then.

The first question to lie determined is tin* amount which the 
plaintiff is entitled to recover.

The vessel is 46 tons register, capable, it is stated, of carrying 
a cargo of about 60 tons.

She had as a crew (’apt. Dix, the plaintiff, and a young boy, 
Stanley Bragg, as cook.

It is admitted that the plaintiff was hired as seaman at s:|() a 
month. He was not employed for any stated time or for any 
particular voyage but evidently for the coasting trade between 
the Maritime Provinces and Newfoundland. The service com­
menced at Glace Bay where a cargo of coal was taken on for the

VAN.

Lx. (’.
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Magdalen Islands. Leaving Glace Bay with this cargo she pro­
ceeded to the Magdalen Islands via North Sydney. Arriving 
there, she discharged cargo at Amherst Breakwater, after which 
she anchored in Pleasant Bay. Here a storm arising on August 
1, she parted her cables and was driven on the beach. Fearing 
she might go to pieces, the captain and crew left her, taking up 
their alxxle ashore. The captain states they saw her next morning 
and that he and the plaintiff went alxiard and fished out their 
clothes with a boat hook, she being full of water. The captain 
further states that In; entered a protest and wired Salter & Sons, 
North Sydney, the agents of the insurers that the vessel was ashore 
and that he expected she would be a total wreck and that Salter 
& Sons replied to save her if there was any chance. There was a 
Mr. (iaudet at this place who appears to have represented Salter 
& Sons, and between him, the captain and crew they succeeded 
in refloating the vessel. They then towed her to the harbour 
where she was caulked and such temporary repairs made as would 
enable her to sail back to North Sydney.

She arrived there some time in the latter part of August on a 
Saturday, when she was run ashore. On the following Monday 
she was floated and docked where she lay for 2 days. Then she 
was put on the slip for repairs. A survey was held and the repairs 
were made and completed al>out September 15, when she was 
again ready for use.

She then, with the same captain and crew, sailed carrying 
cargoes between North Sydney, Sydney, Margaree, Cape Breton, 
Montague and Grand River, Prince Edward Island, Pictou, Nova 
Scotia and Poil au Basque, Newfoundland. To some of these 
places she made several voyages. Her last voyage was from 
Sydney with a load of coal for Port au Basque which she reached 
some time in January, 1917. Here she discharged her cargo, 
and here the services of the plaintiff as seaman on lioard the vessel 
came to an end.

There is some dispute as to when they were actually ter­
minated. The captain says on January 15, 1917, the plaintiff, 
on January 2fi. They are all agreed that they did not leave Port 
au Basque for their homes until January 20, 1917. The plaintiff 
swears that he was discharged from service on January 20, while 
the captain states that he laid the vessel up at Port au Basque
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on January 15. He kept no log. They l>oth depend on their 
recollection. I will allow the plaintiff until January 26.

There is also a trifling discrepancy in the evidence as to when 
the plaintiff's services l>egan.. The plaintiff claims it was on July 
14. Bragg, the cook, states that his commenced on that day, 
while the captain maintains that they both were taken on on 
July 15. Here also recollection is the sole de|x*ndence. It is true 
that the captain produced a memorandum hook in which is entered 
first his account against the plaintiff and then his account against 
the cook. The first charge in this account against the plaintiff 
is on SeptemlHT 16, and the first one against Bragg is on Septemlxir 
17. I am satisfied that these accounts were not opened before 
these charges were made. I hold that the contract of service 
began on July 14, 1916.

As to the amount to In* allowed for wages, two issues were 
presented to the court, one by the plaintiff, who, while denying 
that his services as seaman terminated with the wreck occasioned 
by the storm at the Magdalen Islands, claimed that ( apt. Dix 
agreed to pay him $2 extra a day for 16 days overtime at night 
work performed at the Magdalen Islands, and on the voyage from 
there to North Sydney; another by ('apt. Dix who, while denying 
that he made any agreement to pay the plaintiff anything extra, 
contended that the plaintiff's services as seaman terminated im­
mediately after the wrecking of the vessel at the Magdalen Islands, 
only to recommence on Septemlier 15 following, when she was 
repaired and again ready for sea.

The responsibility rests upon each party of proving their 
respective issues. Ei incnmbit jtrobatio qui (licit, non qui negat.

It is admitted that the plaintiff and the cook worked on and 
about the vessel «luring all the days’ delay occasioned by the storm 
which drove the vessel ashore, at the refloating at the Magdalen 
Islands and North Sydney, and at the repairs made at these re­
spective ports. The defendant Dix claims that the underwriters 
took charge of the refloating and repairs—that their agents hired 
these men and even himself at the Magdalen at the rate of $2 a 
day. The plaintiff denies this and states that he was promised 
the $2 a day by Capt. Dix. There is here a direct contradiction. 
The captain does, however, admit that he may have told Young 
to pump the vessel, “the same as I would tell the other men.”
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It is tint* that Bragg, the cook, stated in his evidence that tin 
agent < iaudet told him he would get #2 a day. He also stated on 
cross-examination :—“I was on t>oard ship when she was in dry 
dock taking my orders from ('apt. Dix, and when in Sydney, 
('apt. Dix told me to paint the vessel.” Speaking of his work 
alxmt the vessel when she was l>eing repaired at Sydney and 
his pay for such, this witness states : “ I never put in a hill, 
my amount was put in (’apt. Dix's hill. Dix told me lie handed 
in my hill to the insurance company. Dix's hill and mine 
were all in one hill. 1 suppose he was putting in the hill to 
get his insurance.”

It is evident that there was an expectation entertained of extra 
pay for the services performed in connection with the refloating 
and repairing.

I am not satisfied that the plaintiff has established his claim 
for extra pay and this part of his claim 1 must disallow.

The defendant Dix contends that there should l>e deducted 
from the plaintiff's claim not only the whole time between August 
1 and September 15 but that he should lie charged for his board 
and lodging with which the Captain claims to have supplied him 
«luring that time. This contention is based on what took place 
at the Magdalen Islands immediately after the storm and on s. 
183 of the Canada Shipping Act.

I have to look more at what was done than what was said, 
especially if what was done appears inconsistent with what was 
said. Xon quod dictum est sed quod factum est, inspicitur.

Did Dix terminate the services of the plaintiff as a seaman at 
the Magdalen Islands? The meaning of the word “terminate" 
is by no means obscure. It is to put an end to—to make to cease, 
to bring to completion. Di«l the Captain discharge his crew? 
Did he dismiss them from his service as seamen? Did he pay 
them off?

In no part of his evidence does he so assert. We find him 
giving them orders at the Magdalen and at North Sydney, and 
on the refloating and repairing and on the somewhat dangerous 
voyage from the Magdalen Islands to North Sydney. I find also 
from the evidence this same crew going to work on the vessel at 
North Sydney in their previous capacities, after the completion
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of the repairs, without a word being said by either party us to a 
new hiring.

Mr. Duffy seems to depend entirely on s. 183, but the ter­
mination there contemplated is that consequent upon a complete 
wreck anti total loss and abandonment of the ship.

The total expense of repairs in this case was much below the 
value of the ship when repaired.

A temporary abandonment never vacates a seaman's contract.
The apes recuperatuii in this case was never wholly absent.
Dr. Lushington in “ The FlorenceHi Jur. 572, at 573, says:—
If it ship he driven upon ;i coast itml becomes a wreck, and the mariners 

escape to the shore, the contract enures to this extent at least, that if they 
act as salvors and successfully, so as to saw enough to pay theii wages, they 
will he entitled to them though not to salvage if they do not exert them­
selves, their wages are lost.

Parsons on Maritime Law, vol. 2, p. 589, says:
In ease of wreck, or other peril, the seamen are hound to stay by the 

vessel, ard do all that can lie done to save her. or her cargo, or as much as 
«an he saved.

Again at p. 590:
It is settled that the duty of the seamen to remain by the ship is not at 

an end on the occurrence of a shipwreck, hut that they are bound un« 1er the 
contract to save as much of the vessel as possible.

Mr. Duffy also contends that the plaintiff's services at the 
Magdalens and North Sydney were in performance of a special 
contract and that as s. 10 of the Admiralty Court Act, 1801 (24 
Viet. c. 10), was, by the Imperial parliament, omitted from the 
Vice-Admiralty Courts Act, 1863 (26 Viet. c. 24), this court has 
no jurisdiction to award the plaintiff pay for such services in an 
action in rem.

I cannot agree that there was any special contract. Assuming, 
however, that there was, the jurisdiction of this court is derived 
from the Imperial Colonial Courts of Admiralty Act, 1890 (53 
& 54 Viet. c. 27), and the Admiralty Act (R.S.C. 1906, c. 141), 
and not from the Canada Shipping Act.

S. 2 (2) of the Imperial Act enacts:—
The jurisdiction of a colonial Court of Admiralty shall, subject to the 

provisions of this Act, he over the like places, jjersons, matters and things as 
the Admiralty jurisdiction of the High Court in England, whether existing 
hy virtue of any statute or otherwise and the Colonial Court of Admiralty 
may exercise such jurisdiction in like manner and to as full an extent as the 
High Court in England and shall have the same right as that court to inter­
national law and the comity of nations.

28—40 D.L.R.
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S. 10 of 24 Viet. e. 10 is still law, but the Vice-Admiralty 
Courts Act, 1803, has lieen repealed.

See also “ The Chieftain,” Hr. & Lush. 104; The Queen v. Judge 
of the City of London Court, 25 Q.B.D. 330.

1 hold that the plaintiff is entitled to compensation for his 
services as seaman from July 14, 1916, until January 20, 1017, 
both inclusive, at the rate of $30 a month. This amounts to 
$191.61.

As to the payments made to him, the evidence is not altogether 
satisfactory. The plaintiff produces a memoradnum book which 
shows that he received altogether in six payments $23. These 
payments were made at different times while he was engaged on 
the various voyages. Their entry in the l»ook was made at one 
time and after his services terminated at Port au Basque. There 
is no other writing in this lx>ok and the entries are utterly worth­
less as corroboration of the plaintiff’s evidence. I do not think 
the plaintiff knows how much or what he received and made the 
entries from mere guesswork.

I am not too sure about the defendant’s entries lieing made at 
the times they purport to have lieen made. Although in some 
doubt I have decided to allow him credit for all cash payments 
stated by him to have l>een made on account of wages. These 
amount to $44. I will also allow him $5.50 for the boots and oil 
coat and $17.50 for the plaintiff's board while working at the 
herring contract. I disallow all other claims. These will total 
$07. Deducting this from the amount allowed the plaintiff will 
leave a balance of $124.61 in favour of the plaintiff.

S. 191 of the Canada Shipping Act provides that no suit for 
the recovery of wages under $200 shall lie instituted by any seaman 
in the Exchequer Court on the Admiralty side unless certain 
circumstances jrointed out in the section exist.

Two of these were relied on by Mr. Bentley—(a) where tin- 
owner of the ship is insolvent within the meaning of any Act 
respecting insolvency for the time being in force in Canada, or 
(d) where neither the owner nor the master is or resides within 20 
miles of the place where the seaman is discharged or put ashore.

As to (a), it was proved Indore me that Dix purchased the 
vessel in the year 1910 for $1,000, that at the time of purchase lie 
gave a mortgage on her to the vendor for $1,000, and that this
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mortgage in still unpaid, ami that on the day of purchase he 
insured her for $800, making the loss payable to his vendor. It 
was also proved that A. A. MacDonald & Bros., of Georgetown, 
recovered a judgment against Dix in the Supreme Court of this 
province on March 20. 1915, for the sum of $640.59 debt and 
costs; that the suit in which this judgment was recovered xvas 
commenced by the issue of a bailable writ under which the ( 'aptain 
was arrested and lodged in Kings' ( 'ounty jail; that about a month 
after the recovery of the judgment against him the Captain swore 
out of jail under the provisions of an Act of the Legislature of this 
province for the relief of insolvent debtors. The said judgment 
still remains unpaid.

It is not quite clear what is meant by “an Act respecting 
insolvency for the time being in force in Canada."

There is an Act in force in this province for the relief of insol­
vent debtors and also an Act respecting assignments for the 
benefit of creditors, while the Winding-Vp Act is in force all over 
Canada. I hold Dix to l>e in fact insolvent, and that this case 
comes within exception (a).

I also hold on the evidence that it comes within exception (d).
There is another section, 192, which deals with the question of 

costs and provides if any suit for the recovery of seamen’s wages 
is instituted against a ship in the Admiralty Court, and it appears 
in the course of the suit that the plaintiff might have had as 
effective a remedy for the recovery of his wages by complaint to a 
judge, magistrate or two justices of the peace under Bart III. of 
the Canada Shipping Act, the judge shall certify to that effect 
and thereupon no costs shall be awarded to the plaintiff.

The judge in this province l>efore whom a seaman may sue for 
wages in a summary manner is the Judge of the several County 
Courts.

Mr. Bentley, referring to the ss. 187 and 190 of the Act and 
the provisions in the latter section, that if sufficient distress cannot 
lx* found the amount of wages and expenses may 1h- levied on the 
ship, contends that this could not lx* done in this case since the 
summary proceedings would have to lx* taken before the County 
Court Judge or magistrate having jurisdiction in the county in 
which the master or owner resides, that is in Queens' County, and
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such judge or magistrate would have* no jurisdiction over the 
vessel, as she is and had been in Kings' County.

I fail to see the force of this contention.
The word “jurisdiction" has lx*en defined as the right to act 

judicially—the lawful power to hear and determine and to enforce 
such sentence.

Another authority has given the following definition: “It i< 
the right of administering justice through the laws by means 
which the law has provided for that purpose."

The laws of this province authorize the County Courts to issue- 
execution against the goods and chattels of the party again-t 
whom judgment shall have Ix-en recovered, and the sheriff with 
whom the same may he placed for execution to execute the same 
in any of the counties of this province, and all other writs or 
processes issued out of said courts may, in like manner, lx* executed 
in any of the counties of this Island.

Provision is made in s. 743 of the < minai Code enabling dis­
tress warrants to lx* executed outside of the county of the con­
victing magistrate by having the same endorsed by a justice of 
the peace residing within the county where it is intended to have 
the same executed.

If there was nothing r in the way, I would be forced to 
hold that the plaintiff, in this case, could have had as effectual a 
remedy for the recovery of his wages by complaint to a judge, 
magistrate or two justices of the peace and would certify 
accordingly.

But this case presents t wo peculiarities which were not referred 
to at the trial, and which seem to me to lx* sufficient to take it 
outside of th<* qualification imposed by s. 192 of the Canada 
Shipping Act.

In view of the insolvent condition of Dix and the mortgage 
on his vessel for the full amount of the purchase money, and that 
the summary proceedings which could lx* taken Ixdore a judge, a 
magistrate or two justices of the peace would not be a proceeding 
in rem to enforce a maritime lien for seamen’s wages, but one 
merely resulting in an execution or warrant to seize and sell the 
ship in satisfaction of the judgment, I find it impossible to hold 
that the plaintiff would have, in such proceedings, as effectual a 
remedy for the recovery of his wages as he has by his action in 
this court.

06
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The Impérial Statute, 4 Anne c. 16, s. 17, limits all suits and 
actions in the Admiralty Court for seamen’s wages to 6 years 
after the cause of such suits or actions shall accrue and not after.

But s. 305 of the Canada Shipping Act provided that no order 
for the payment of money shall he made in any summary pro­
ceeding under this part unless such proceeding is commenced:— 
(a) within 6 months after the cause of complaint arises, or (/>) if 
both or either of the parties are during such time out of the prov­
inces, then within 0 months after they both first shall he at one 
time within any of the said provinces.

Ss. 187, 188, 180 and 305 of the Canada Shipping Act are all 
in Part III. of that Act.

The term “complaint” is a technical one descriptive of pro­
ceedings liefore magistrates, and parliament has, in said sections 
187-180, made the term “complaint" descriptive of the summary 
proceedings to lie taken liefore a judge, magistrate or two justices 
of the peace, for the recovery of seamen's wages.

The difference lietwmi cause of action ami cause of complaint 
is merely nominal. An American judge has defined a cause of 
action as composed of the right of the plaintiff and the obligation, 
duty or wrong of the defendant, and these combined constitute 
the cause of action. This appears to me to he an equally goes! 
definition of a cause of complaint.

In this case, both parties appear to have been residing in Cape 
Breton, in the Province of Nova Scotia, from January 27 until 
July 1. 1917. This fact makes s. 305 (b) inapplicable to this case.

Tla* plaintiff made attempts at different times in Cape Breton 
to obtain payment of his claim by negotiation and otherwise, but 
without result. I do not think he delayed his summary proceed­
ings in order to be in a better position after they became barred 
to bring his action here.

I find that the plaintiff is entitled to recover in this 
sum of $124.61 in respect of his claim, together with costs, and I 

inn the ship “ Minnie A.," her sails, tackle and apparel in 
the said sum and in costs, and I order that in default of payment 
the said ship, her sails, tuckle and apparel be sold by public auction 
by the marshall of this court, and the proceeds thereof paid into 
court to abide its further order. Judgment accordingly.
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STEPHEN v. MILLER.
British Columbia Court of A/>/*«/, Maalonahi, C.J.A., and Martin, Galliher 

McPkHlip* and Eberts, JJ.A. April t, 1918.

Executors and administrators t § IV C 2—110)—Remuneration—Com­
mission—Disbursements.

Remuneration to trustees, of a percentage of the gross value of the 
estate, should Ik* allowed on the gross value as of the time when the 
accounts are passed, a valuation should then Ik* made hv tin- 
registrar of the unrealized assets and the percentage based on that 
valuation.

Trustees who have been allowed a commission to manage the estate 
will not be allowed as a disbursement. commissions paid to agents on 
collection of interest of mortgages in which some of the estate moneys 
were invested.

Appeal by plaintiff from an order of Macdonald, J., affirming 
the registrar's report, as to remuneration of trustees of an estate. 
Allowed.

Davis, lv(\, for appellant; Cassidy, K.C., for respondent. 
Macdonald, <\J.:—I concur in the judgment of my brother 

Galliher.
Martin, J.A., allowed the appeal.
Galliher, J.A.:—Motion and cross-motion to vary registrar's 

report. Macdonald, J., tiefore whom the motions were heard, 
dismissed both motions and affirmed the registrar’s findings.

Both parties appealed. There are three items in dispute: (11 
An item of $4,801.07 allowed the defendants under an order of 
Morrison, J., fixing the remuneration at 5% on the gross value 
of the estate and objected to by plaintiffs. This sum is represented 
by 5% on $97,221.50 being the amount still outstanding and 
unrealized, and being for arrears of principal and interest due 
under agreements of sale from the estate to purchasers.

The registrar allowed this item treating the 5% as applicable 
(under the order of Morrison, J.) to the total sale value of tin- 
property and the judge below confirmed the registrar.

With n»speet I think this was an error. In my opinion the 5% 
should be allowed upon the gross value of the estate as of the 
time when the accounts were being passed, and there should have 
lieen full evidence allowed and a valuation then made by the 
registrar of the unrealized assets and the 5% based on that valua­
tion. There should be a reference back to the registrar on this 
item.

(2) An item of $2,030.10 allowed by the registrar and con­
firmed by the judge below and objected to by plaintiffs.
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This was for commission paid the London and British North 
American Company Limited on collection of interest of mort­
gages in which some of the moneys of the estate were invested.

It appears that Mrs. Stephen, oik* of the plaintiffs (who at the 
time was also one of the trustees), requested that the investment 
of the moneys and the collection of interest he given to the above 
company, and the other trustees concurred.

The defendant trustees are claiming to he allowed for this as a 
disbursement under the order of Morrison, .1., in addition to their 
5% remuneration.

It is proper, under the authorities, for trustees to employ agents 
for such purposes and to have agents' charges allowed as disburse­
ments and the only question is. should they In* allowed this as a 
disbursement since they have already been allowed .V for manag­
ing the estate, of which these moneys collected form a part? I 
find this dealt with in the case of Cox v. Bennett (1891), 39 W.R. 
308, in appeal. The headnote is:—

Trustees who have been ap|wanted by the court to receive the rents of, 
and to manage a trust estate, receiving a commission upon the rental, will 
not be allowed to charge additional payments made by them to a collector 
of rents.

B. C.

C. A. 

Stephen 

Mille».

Galliher, J A.

Lindlev, L.J.:
The substantial question is, whether the trustees should be allowed the 

payments made by them as commission to the rent collector* whom they 
employed. What were the trustees directed to do? The order of the 1st 
February, 1870, contained nothing authorizing them to pay that commission 
as well as the commission to themselves, it simply ordered that the trustees 
should he at liberty to deduct out of the income an allowance of i'.'l per cent, 
for their management of the testator's real and leasehold estate. Nothing 
was said as to two commissions, but the trustees apjiear to have paid the 
salary to the collectors and to have passed their accounts. In 1882 the 
second order was made; there is nothing in that order to shew that the court 
ever contemplated two commissions. Then* an- not sufficient grounds for 
allowing these payments, and the ap|*-al must Is- dismissed, with costs.

Kay, L.J.:
In 1882 an order was made that the trustee* should receive the rents 

and receive a commission of £3 |ier cent, as stated in the order of 1870. It is 
almost impossible that the court should allow such a commission as the one 
now in question. The beneficiary now, being separately represented, objects 
to the two commissions and the objection must be allowed.

With Kay, L.J., I may say that it seems to me almost im­
possible that it could have lieen in contemplation of Morrison, J., 
when the order was made that this double charge should bo made
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against the estate. It is not, as I view it, a proper item to allow 
as a disbursement under the circumstances.

The registrar's report should l>e varied accordingly.
(3) $8,000 disallowed the defendants being a charge for rent 

of offices and hire of clerk for 80 months averaged at a lump sum 
of SICK) per month.

The work done was in connection with the sale of the property 
of the estate and the collection of deferred payments by the firm 
of J. .1. Miller & Co. of which the defendant Miller was a partner.

By an order of the court the sale of the estate was placed in 
their hands and they received the usual commission upon such 
sales and the defendant Miller shared in such commission. He has 
also been allowed 5% trustee's remuneration on the gross value of 
these sales and collections and now seeks to claim $8,000 additional 
by reason of the extra expense incurred by his real estate firm and 
himself in handling the property.

Cox v. Bemiett, supra, applied to this also. Moreover, the 
defendant Miller as truste*1 contracted with himself, as he was 
interested in this $8,(KM) item, being a partner in the .1. .1. Miller 
firm, without disclosure to the cestui que trust, in fact nothing was 
heard of this item until new trustees had been appointed and the 
proceedings taken for the passing of accounts and statements 
were rendered from time to time without inclusion of any part 
of this item. This gives one the impression that the whole thing 
was an afterthought. Trustees cannot so contract with them­
selves or their firm without full disclosure and acquiescence by 
the lieneficiaries. Moreover, two of these beneficiaries were in­
fants when Miller took charge.

The defendant's appeal is dismissed with costs, and the plain­
tiff’s appeal allowed with costs.

McPhillips, J.A.:—I concur in the judgment of the Chief 
Justice.

Eberts, J.A., agrees.Eberta, J.A. Appeal a\loued.
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ACTON TANNING Co. v. TORONTO SUBURBAN R.Co. CAN.
Supreme Court oj Canada, Fitzpatrick, C.J.. and Darien, Idington, Duff and s. ('.

Anglin, JJ. March 6, 1918.

Contracts ($1 K—84)—<>rai .—Rkiht of way—President ok company—
Authority—Acqitercence—Hepcdiation.

An oral agreement for valuable considérât ion enteral into by the
president of a commercial company, who hail at the time ostensible
authority to hind the company, and which has been acted upon and
acquiesced in for a number of years will not be set aside.

Appeal by defendant from the Ontario Supreme Court, Ap- Statement, 
pellate Division, affirming the judgment at the trial, in an action 
to determine the amount of compensation for a right of way over 
defendants’ land. Affirmed.

H. J. Scott, K.C., for appellants; \c shift, K.( for respondents.
Fitzpatrick, C.,I.:—This appeal should he dismissed with Kit«p»tnck,cj. 

costs.
Davies, .1.:—I concur in the opinion of Anglin, .1. Davie^.i.
Idington, J.:—The r< l>egan to construct its railway idington, j.

through the yard of the Acton Tanning Co. at Acton some time 
in 1913. And when the latter insisted upon being compensated 
and proceeded to have an arbitrator named, under the Railway 
Act in question, to fix the compensation for such expropriation, 
the application was opi>osed by respondent on the pretension 
that the late Walter D. Beardmore, who was the president oi the 
said Acton Tanning (V». at the time of the entry u|>on its lands, 
had assented to what was done and agreed that there should be 
no compensation demanded.

Thereupon the application was directed to stand over until 
the respondent had had an opportunity to establish bv means of 
this suit what it then alleged.

The triai judge entered judgment for the respondent and the 
Appellate Division of the Supreme Court of Ontario has upheld 
same. Hence this appeal.

The Acton Tanning Co. had, prior to the existence of the 
respondent, expended some 840,000 in order to have sidings con­
structed by the Grand Trunk Railway Co. connecting the line of 
that railway with the tanning company’s works, and that railway 
company had exj>ended a considerable sum besides in such con­
struction.

This had apparently l>een done under a written agreement 
between the companies which is not in evidence save indirectly

5519
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by reference made to it as a possible obstacle to earning out the 
project of respondent as it might desire. It was admitted in 
argument that it had provided for the Acton Tanning Co. agreeing 
to give the (irand Trunk H. Co. the exclusive right to the carriage 
of its freight. An opinion was got from the respondents’ solicitors 
that this provision lieing against public policy was not binding.

The question of the business policy of thus ignoring an important 
agreement certainly was deserving of consideration on the part 
of others as deeply concerned in the management of the appellant 
company’s business as the late Mr. Beardmore.

The further questions of discarding or at all events meddling 
with the works so constructed thereunder and substituting thereby 
the new line or rearranging the tracks to provide for that new 
line and the old, each having suitable access to appellant’s com­
pany's business premises, also seem to be of a character that 
demanded they should lie brought under the notice of the com­
pany's directors and shareholders.

The annual freight exj>enditure for shipment over the Grand 
Trunk amounted to about .$100,(XX). This fact alone helps to 
realize the magnitude of the problems presented to appellant 
company by the incoming of the new line.

The question of the location of such a line when it was propose:l 
to bring it through the yard of tin* appellant company’s business 
premises, must necessarily have raised grave matters for the con­
sideration of its directors if at all a matter of bargaining, as it is 
claimed to have been.

Of course the respondent could probably expropriate such a 
route without regard to consideration thereof by any one.

It is said that the future extensions of the buildings had lieen 
mentioned as a possible necessity of the appellant company, but 
in relation thereto the selection between coming through on the 
north instead of the south side of said buildings was decided by 
the late Mr. Beardmore and that was acted on accordingly with­
out reference to the other directors.

Three or four different lines had lieen surveyed by respondent 's 
engineers for the purpose of going through the village of Acton. 
It is said by the respondent that of these the most expensive was 
chosen by the late Mr. Beardmore. Again nobody else was con­
sulted. For a corporate1 company giving away or agreeing to sell
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any of its lands used in and for its business premises, I venture 
to think no president thereof has any authority in law unless 
formally conferred upon him by the by-laws of the company, or 
at all events by tin* board of directors, and possibly also the 
majority of the shareholders.

When these several extraordinary j lowers relative to matters 
involving the future of the* company alleged to have lieen exercised 
by the late Mr. Beardmore were dealt with in argument, counsel for 
respondent did not seem to rely much upon the inherent authority 
of a president, but upon that contained in articles of a partnership 
which he referred to as a holding company.

1 shall presently advert to the provisions so relied upon, but 
meantime 1 think it well to set forth exactly what the appellant 
company was, and how constituted and governed.

The company was incorporated in the year 1889, under and 
by virtue of an Act respecting the incorporation of Joint Stock 
Companies by Letters Patent, being c. 157 R.8.O. 1887. The 
majority of the shares wen* held by mendiera of an unincorporated 
firm known as Beardmore Co., which was composed of Walter 
D., George, Alfred and Frederick Beardmore. These gentlemen 
held shares in other companies, incorporated in like manner, 1 
presume, to the Acton Tanning Co., and had divers establishments 
carried on by such like corporations or otherwise by unin< 
management.

The by-laws of the company provided for a lioard consisting 
of three directors to be elected annually by the shareholders of 
the company, of whom two should form a quorum and the majority 
of the memliers of the lioard should govern in all matters.

The president was to have a casting vote in the event of a tie. 
He was to call m<*etings of the lioard whenever he might deem it 
necessary and also at the request of two dim-tors, each member 
having one day’s notice of the meeting.

He was bound to call a meeting of the stockholders at the 
written request of two or more shareholders holding at least one- 
quarter of the capital stock of the company.

Such lieing the tenor of the by-laws there seems little ground 
for the implication of there being a right inherent in the president 
to exercise such autocratic powers as it is alleged he exercised in 
this instance.
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Then let us turn to the articles of partnership and see what, 
if any, authority they conferred on him for exercising the corporate 
powers of the company in such regards as involved in the moment­
ous questions presented to him as president.

Walter I). Beardmore was not only to the eyes of the world 
apparently the most active man managing these various concerns 
above referred to, hut also, by an agreement entered into on 
Decernl>er 31, 1904, lietween them, was constituted, it is said, the 
manager of the whole.

So much turns, in my opinion, upon the powers conferred 
u|M>n the said Walter 1). Beardmore hv virtue of the said agree­
ment that I think it well to got accurately seized of a fairly correct 
understanding thereof. I think that may be accomplished by a 
careful consideration of the first three sections of the said agree­
ment, and s. 11, much relied upon, and the latter part of s. 7 
thereof.

There is nothing unusual in the agreement save in the magni­
tude of the business if we look at it as articles of partnership. The 
articles provide for the continuance thereof for a period of 5 years 
from January 1, 1905; that the head office of the firm should he 
at the City of Toronto; that the said partnership was intended to 
comprise and include:—

(«) The business of the present firm of Henri Inn ire &• Co. of Toronto ami 
Mont real.

{h) The business of the present firm of Beardmore A; Co. of Art on.
(r) All shares of the capital stock in the Muskoka I «cut her Co. Limited, 

the Acton Tanning Co. Limited, mid the Beardmore Belting Co. Limited, 
owned by the said parties, ineluding the stock in any of the said companies 
standing in the name of the wife of the first party as to which the first party 
undertakes to secure transfers or declarations of trust in favour of the firm 
forthwith on the execution of these presents.

And the capital of the said partnership shall be the inti-rest of the parties 
in the said premiiies valued as hereinafter provided, estimated to amount 
approximately to 11,270,000 to lie contributed by the said partners approxi­
mately in the following projsirtions— $500,000; $100,000: $250,000 and 
$125,000 by the first, second, thin! and fourth parties respectively. Said 
shares of stock in said companies shall continue to be held in the name of said 
partners individually hut shall In- so held in trust for the firm.

S. 11, which I have referred to, was as follows:—
11. Each partner shall at all times give such su|iervision and attention 

to tin- partnership business as may lie necessary for the efficient management 
thereof, but the first party shall have the general oversight and direction of 
the business.
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and is really the most important in the whole document, when we 
come to consider what turns upon it.

Now the proposition of law which we are gravely urged by 
counsel arguing for the respondent company to . that the 
president of such a company as the tanning company, armed only 
with the powers conferred upon him as its president, and the cl. 
11 (pioted al)ove in the partnership agreement, was entitled to 
ignore his fellow shareholders, his partners in business, and make 
such a bargain conceding not only the right of way, but all that 
was involved in determining where the right of way was to l>e 
exercised, is to my mind not only startling but absolutely un­
founded.

Rut when we find that counsel taking that stand relies upon 
para. 11 of the partnership agreement, it is necessary to consider 
that. 1 have done so, and read same many times and 1 fail to 
find therein anything but a general oversight and direction of the 
business.

It is to lie observed that it was the business that was being 
conducted there, and not the disposition of the property or a 
radical changing of its application that was being dealt with by 
this partnership agreement.

And when we find further that the partners who executed 
this agreement were not the only persons concerned, but that 
Clark, who hud for years acted as superintendent of the carrying 
un of the business of the company in question, held 13 shares 
which had not yet lx‘come the property of any one of the partners, 
hut which we find referred to in the following language in para. 7 
of the agreement:—

Anil in case stock in the Acton Tanning Co. Ltd., now standing in the 
t'unie of James ]•]. Dunn and John Clark shall revert to said third party same 
shall lx- deemed the property of the firm,
we may ask how he came to lie ignored.

We also find in the agreement when it was executed that there 
strias to have been a large block of stock held by the wife of the 
said Walter D. Bearditiore. He lxnind himself by these articles 
of agreement, as appears in the passage quoted alx>ve, to procure 
the transfer thereof to the firm.

1 am not sure whether that ever was obtained or not but in 
argument it was admitted that there were thirteen shares held
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by (’lark which had not ceased to lx* his property at the time in 
<1 west ion. We find also that Walter D. Beardmore only held 
35% of the entire assets at the time of the said articles, and at 
the time in question by renewal thereof which was in force then, 
a slight fraction less than that proportion of the entire interest 
in these amalgamated businesses.

1 submit it is rather an untenable argument which in one 
breath emphatically holds that the majority of the shareholders 
in an incorporated company were, without any meeting, without 
consultation with the minority shareholders, simply liecause they 
constituted the majority, entitled to disregard the minority with­
out going through the form of calling a meeting of the shareholders, 
and then in the next breath try to maintain the position that 
Walter I). Beardmore, who himself was only the holder of a 
minority of the shares, could by such slender authority as con­
tained in para. 11 of the agreement, ignore the majority and deal 
with such an important piece of business as that in question in 
the way he is alleged to have done.

It looks very much as if either argument was only supposed 
to lx* good for the purposes of this case and that we are asked to 
adopt one or other of them to maintain the respondents’ con­
tention.

I am unable to accept either proposition. I think there was 
no authority in Walter D. Beardmore, by virtue of his position 
under the articles of agreement, to make such a bargain as it is 
claimed he did.

I am further of the opinion that if the majority of the share­
holders had actually authorized such a transaction and ignored 
entirely in doing so the minority shareholder, or shareholders, in 
sanctioning such an agreement, they were doing so without author­
ity in law.

In any way I can look at the transaction, it was of such an 
important character that it is hard to sup|M>se that any man of 
experience in business would venture upon a binding contract 
such as the late Walter D. Beardmore is alleged to have made 
without consulting his partners and fellow shareholders.

I can understand a man in his position tentatively taking the 
position that it would lie a wise thing for his company to consider, 
and on that supposition was entirely within his rights in submitting 
to Sir William Mackenzie the proposition for his assent.
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That, however, is very far from the contention that is set up 
by the respondents. It must involve a binding bargain or amount 
to nothing so far as the disposition of this case is concerned. Un­
less there was a definite conclusive bargain made which would 
entitle the court to stay proceedings for arbitration under the 
Railway Act, this action must fail.

What transpired may Ik* very cogent evidence, if admissible 
at all, in the way of minimizing compensation to Ik- awarded in 
such an arbitration, but with that we have nothing to do.

The other tncmliers of the firm, holding nearly two-thirds of 
the entire capital invested in the business and profits to be derived 
from carrying it on, had never l>ccn consulted.

It seems a most remarkable thing that the late Mr. Beardmore 
who felt such a delicacy in acting without consulting his brothers 
in relation to a matter which was but a fractional part of what was 
involved in the very execution of the contract now set up, should 
write as follows:—

The Mtirlhorough-BIcnhcim, 
Atlantic City, N.J.,

October 2Nth. 1912.
Dear Sir William:

1 have been in Boston, New York ami Philadelphia. for a few days, and 
returning hi re find Ansell's (Annesley's) note (your swretary) enclosing con­
sent to Acton crossing. Up till now 1 have not thought it well to mention 
the matter to my brothers. I am not sun1 that it would l>c policy to do so 
now, but you will agree with mu that under the present circumstances it 
would hardly do for me to sign the consent without their concurrence. I 
ex|x*ct to be Inline on Saturday ot Sunday at the latest and will see Mr..Royce. 
1 may tell you that a short time since when Mr. Hcwaon, the Grand Trunk 
Railway resident engineer, sjioko to me about the matter, I told him at once 
that the G.T.R. must not look to me for any help as I would not oppose the 
crossing.

W. D. Beardmore.
and vet he readily presumed not only to have absolute power, but 
to lie taken as having asserted it.

I cannot see why, and still less when we realize the relations 
that existed l>etween Sir William Mackenzie and himself, and the 
manner in which the subject was approached and handled through­
out.

In the course of their social intercourse, Walter D. Beardmore 
and the said president, Sir William Mackenzie, are said to have 
got into conversation on the subject of freight from the Acton 
company's premises, and the desirability of greater facilities of
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shipment therefrom. This sort of conversation hud taken place 
more than once, but it is alleged that on an occasion shortly after 
the trial lines had l>een run, it had lieeome apparent that one of 
the favourite schemes of the engineers would, if executed, come 
too close to the home of Willie Beardmore, son of Walter I). and 
a son-in-law of Sir William Mackenzie. This feature of the pro­
ject led to something more definite than had previously taken 
place.

A good deal, in fact a great deal, has lieen argued both before 
us and in the courts Mow, as to the exact nature of the final 
conversation on the subject.

Walter I). Beardmore is dead and the only direct evidence of 
the conversation is that given by Sir William Mackenzie. Much 
has been said about the exact nature of the conversation and 
whether there was any necessity for having it eorrotxmited by 
some material evidence.

In my view of the case 1 do not think I need reach a very 
definite opinion on many of the issues thus raised. 1 need only 
to apprehend accurately what it is that is involved in that which 
Sir William Mackenzie states. His statement is alleged to main­
tain the proposition that the company, of which he is the head, 
was to have the right to pass through the yard of the appellant, 
the Acton Tanning Co., in the course of constructing their road.

Indeed, he expresses the matter in somewhat different terms 
in the course of his evidence, but what he tried to make definite 
was that there was to lie no cost of right of way to his company. 
He says:—

We were going in there inul he was not paving us to go in and we were 
not paying. We were not to pay anything to go in to give them the service.

It is quite clear that there was no definite location finally decided 
upon in these conversations. It is tolerably clear that they were 
to go through the yard but the exact spot that they were to pass 
over was even changed in the course of carrying out the instruc­
tions given pursuant to what the engineer, Wilkie, says in his 
evidence he supposed to lie based upon what was a tentative 
agreement between William Mackenzie and Beardmore.

There was no doubt in the service of the respondent someone 
as solicitor to prepare and have executed conveyances of the right 
of way as soon as agreed upon, ami all the more likely to have
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that speedily completed if it was to he got for nothing. Why was 
that not done if a definite and completed bargain had been reached?

There were accounts rendered respondents and paid, which 
had plainly as possible emphatically intimated that the appellants 
recognized no such bargain as now set up, and were waiving no 
claim to the usual compensation for right of way.

These explicit statements never were reported or denied or 
challenged in any way until Walter D. Beardmorc had died.

I have already intimated my decided opinion that there existed 
no authority in Mr. Beardmorc to make such a bargain and hence 
it is not necessary 1 should enter into an elaborate examination 
of the question of the right to six^ific performance if he had.

I venture, however, to suggest that the principles upon which 
courts of equity have uniformly acted in such cases of doubt ami 
difficulty and possible injustice being done by the decree of specific 
performance, form an insurmountable barrier in the way of any 
one seeking to enforce against those not actually parties to it, 
such an indefinite ami incomplete arrangement resting only upon 
alleged conversation had with a man dead before it was sought 
to have it fulfilled ami founded on such doubtful authority on 
the part of him so dead, and so inconsistent with his conduct in 
relation thereto in his lifetime and described by as intelligent a 
witness as the engineer who located the line where it is Itmiuse 
he had been told there was a tentative agreement l>eing made.

It is urged that the definite claim to compensation was not 
made until the road had been constructed.

That is no unusual occurrence in railway building or execution 
of works under municipal authority if the records of this court 
are taken as a guide.

I think the appeal should be allowed and the action dismissed 
with costs throughout.

Duff, J.:—The appeal should be allowed with costs.
Anglin, J.:—This litigation is attributable to the neglect, too 

common in transactions between persons intimately connected by 
ties of friendship, marriage or blood, to apply business methods 
to business matters. Assuming the plaintiff’s contention to lie 
right, the most ordinary precaution for its officials to take would 
have lieen to have had a memorandum of its agreement with the 
defendants prepared, or a deed of the right of way executed. If,
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on the other hand, the defendants' position is correct, their allow­
ing the railway company to enter and occupy a right of way 
through their property without opposition or protest ami 
their subsequent inaction for at least three years evinces such 
neglect of most obvious business precautions that, coupled with 
other attendant circumstances, it affords evidence of no little 
cogency against the claim which they now prefer.

* The material facts appear in the judgments delivered by the 
tiial judge and in the Appellate Division.

To the plaintiffs’ demand for a declaration that it is in posses­
sion of the right of way which it occupies through the defendants' 
yards under an agreement whereby, in consideration of its locating 
its railway where the defendants desired and paying the cost of 
removing certain buildings, sheds, piles of tan bark, etc., making 
certain improvements in the defendants' yards by filling, grading 
and otherwise, and providing for necessary changes in the location 
of Grand Trunk Railway spurs, it should obtain its right of way 
through the yards without other or further cost, whether for 
value of land taken or for injurious affection of adjacent property 
of the defendants, three defences are raised—denial of the making 
of the alleged agreement ; a plea of the Statute of Frauds; and 
a repudiation of the authority of the late Walter D. Beardmore, 
its president and managing director, to bind the defendant com­
pany by such an agreement if made.

The first question is so purely one of fact that the finding of a 
trial judge, unanimously affirmed on appeal, would ordinarily l>c 
conclusive upon it. Whatever agreement there was was made 
between Sir William Mackenzie, the president of the plaintiff 
railway company, and the late Walter D. Beardmore. An alleged 
absence of corroltoration of Sir William's evidence is chiefly relied 
upon by appellant. After giving the circumstances that led up 
to the arrangement l>eing made, Sir William’s evidence was:

Mr. Nesbitt: I understood Henderson (the railway company's solicitor) 
to say that he had gone to stte you and had told you of the southerly line? 
A. Yes, I was informed of the other lines and lines that it would cost less 
money to build.

Q. And that Mr. Beardmore was asking you to go through there, and 
that they would not go there unless you said so, and I think he said someth inn 
about the Davies arbitration? A. I don’t remember anything about that 
coming up particularly, but the Beardmores were very anxious to have this 
accommodation, and were willing that there would be no expense to them
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or to us, no more than building the line. Walter Bcardmore is the one that 
talked to me about it most I think nearly all the time, but I did mention it 
to George at one time in my office, and he said, oh, it was all right as far as 
he was concerned, that Walter attended to that business. Matters went on 
and we went through there.

Q. Did you have any arrangement or bargain with Walter Beard more 
as to the terms on which you were going through? A. As I said this moment, 
there was to be no cost ; we were going in there and he was not paying us to 
go in and we were not paying. We were not to pay anything to go in to 
give them the service.

Q. It was free of cost both ways? A. Yes.
Again on cross-examination he said:
When you were discussing the matter with Walter Beardmore, and you 

said he could have all this without it costing anything, had you anything in 
mind as the right of way? A. Why, of course, wo could not give them the 
service without getting into the yard.

Q. The point is that if he could get it in there without costirg him any­
thing, what arrangement was made with the Grand Trunk? The question is 
how' you and he, at that time, understood that the right of way was to be 
paid for? A. We were to have free right of way, and we were to do all our 
own work, anything done in the yard, like re-arranging, or getting rid of any 
buildings, or anything of that kind.

Mr. Mowat: It is suggested that you and Walter Beardmore thought it 
was mutually advantageous to you to have the railway close to their shops 
and it. is suggested that Walter did this withput authority, and without con­
sultation with his brothers? A. I don't know anything about that; but I 
di<l mention it to George.

Q. And he said, “Walter is attending to that?” A. He said it was all 
right as far as he was concerned.

The anxiety of the Beardmores to have the railway go through 
their yards is deposed to by Mrs. W. D. Beardmore and her 
daughter. The objection of the right of way men and engineers 
to this route as more costly and difficult, and its ultimate selection 
solely because of an explicit direction of Sir William Mackenzie 
and upon the understanding that he had arranged with the Beard- 
mores for the right of way through their yanis is also well estab­
lished. Moreover, it is undisputed that the railway company did 
work of filling swamps, and holes, cutting down side hills, grading, 
making roads, etc., thus improving the Beardmore yards, and paid 
for the cost of rearranging shipping facilities and removing tan 
bark and cement blocks—all quite outside any obligations of a 
company merely carrying out a railway project in the ordinary 
way and attributable only to some special arrangement. But, 
apart from the corroboration afforded by those circumstances, 
deposed to by several witnesses, explicit confirmation of Sir

CAN.
8. C.

Acton
Tanning

Co.
Toronto 
Suburban 

R. Co.

Anglin, J.



432

CAN.

sTc.

Tanning
Co.

Toronto 
Suburban 

R. Co.

Aaciia. J.

Dominion Law Reports. [40 DX.R.

William Mackenzie’s statement is given by Wicksteed, consulting 
engineer of the plaintiff company. He says:—

Q. Did you have anything to do with any bargain between him (W. D. 
Beardmore) and Sir William, or is your knowledge merely hearsay? A. Hear­
say and inference. I was present at several interviews and it was quite evi­
dent to me that there was an understanding between them. That is as far 
as I can say.

Q. The conversation proceeded on that basis? A. Quite so.
Q. You were there when he was claiming that certain expenditures should 

Ik* made? A. Yes.
Q. And apparently it was assumed that they should be made by reason 

of a previous arrangement to that effect? A. Quite so. Sir William deputed 
me to arrange the details in several instances.

Q. Where was the meeting with Mr. Beardmore held? A. In Mr. Beard- 
more’s own office, on Front St.

Q. The office of Beardmore & Co. A. Yes, on Front St.
And on cross-examination :
(j. What was your understanding as to the actual right of way on which 

the railway was? Who was to pay for that? A. The tenor of all the conver­
sations that I heard between Sir William and Mr. Beardmore—and 1 heard 
many—was that the right of way was free. The damage such as the removal 
of bark piles and such things as that were to lie paid.

Mr. Mowat: You understood that the lands inside the yard were to Ik* 
free? A. Yes.

Q. Where do you say the yards ended? Where was freedom to stop and 
payment to begin? A. The portion occupied by the work and bark piles.

Q. The area which would be occupied by buildings and bark piles? 
A. Yes.

Q. Roughly speaking, how much would that be? How far east of the 
easterly building? A. I would say about half a mile altogether.

Q. A half a mile from east to west? A. Yes, about 3H acres.
Q. Your understanding was that outside of that the railway was to pay 

for the land taken at the average price in the district? A. I inferred that, at 
least I saw no reason to infer otherwise.

If corroboration were necessary I think wc have more than 
enough here. I have not overlooked the adverse comment on 
Wicksteed’s evidence based on a memorandum of November 18, 
1913, in connection with voucher No. 851. Wicksteed was not 
confronted with that memorandum on cross-examination, as he 
should have been if it were proposed to rely upon it to impugn 
the credibility of his oral testimony. On the other hand, his 
letter of October 21, 1913, which is in evidence, refers to the 
fact that running through the Beardmore property “has saved 
us a large sum in right of way.” Both these documents were 
before the trial judge. He sax/ and heard both Mackenzie and 
Wicksteed and he appears to hf.ve fully credited their testimony.
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The verisimilitude given it by the probabilities arising upon the 
surrounding circumstances no doubt weighed with the judge. 
To overturn in this court a finding thus supported and unani­
mously affirmed by the court of last resort in the province is 
practically impossible. It must be assumed to lie correct.

For the reasons given by the Chief J ustiee in t he ( onunon Pleas, 
delivering the judgment of the Appellate Division, the Statute of 
Frauds probably has no application. The action is not brought 
to charge (the defendants) upon any contract or sale of lands, 
tenements or hereditaments, or any interest in or concerning them.

That the respondent is rightly in possession of the right of 
way is not questioned. Then1 is no suggestion tli it it is a tres­
passer. It has admittedly given some consideration therefor— 
whether the whole or only a part is the matter in issue. The real 
plaintiffs are the appellants, who seek to recover an alleged balance 
of that consideration; the real defendant, the respondent, who 
resists their claim.

If the statute otherwise had application the case would appear 
to lx* taken out of it by part performance. The taking possession 
of the right of way and the construction of the railway without 
any proceedings having been taken under the expropriation clauses 
of the Railway Act, and without protest of any kind, the improve­
ments made by the railway company in the defendants’ yards 
and its expenditures for them on new buildings and the removal 
of piles of tan bark, etc., must be referred to some contract and 
may be referred to the alleged one; they prove the existence of 
some contract and are consistent with the; contract alleged. Fry 
on Specific Performance, 5th ed., par. 582; 27 Hals. No. 49, at p. 
31 ; Wilton v. Cameron, 30 O.L.R. 480. These facts are only 
consistent with the assumption of the existence of a contract the 
terms of which equity requires, if possible, to 1m* ascertained and 
enforced. Maddixon v. Alderson, 8 App. Cas. 407, 485.

There remains the defence of alleg<*d lack of authority on the 
part of the late Walter I). Beardmore to bind the Acton Tanning 
Co. by the agreement to which Sir Win. Mackenzie has deposed. 
The evidence puts it lx*yond doubt that the Acton Tanning Co. 
was merely one of several subsidiary instrumentalities of the 
firm of Beardmore & Co. It wras owned and controlled by, and 
carried on for and in the interest of that partnership. All the
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shares of its capital stock, except 13 shares held by one ('lark, an 
employee, were owned by the Beardmore partners. All its earn­
ings, except the insignificant fraction representing the dividend 
on (’lark's 13 shares, passed for distribution into the partnership 
funds of Beardmore & Co. So negligible was Clark’s i>osition as 
a shareholder considered—so much were he and his shares regardes I 
as under Beardmore control, that, as Alfred Beardmore tells us, 
in the adjustment made when Walter D. Beardmore retired in 
1915, these 13 shares were included in the assets of Beardmore & Co.

Walter D. Beardmore was the senior member of the partner­
ship composed of himself and his three brothers, George, Alfred, 
and Frederick. His interest in the firm was four-tenths. His 
son, Walter Williams Beardmore, speaking of his late father’s 
position in the business, says:—

Q. Who composed the firm of Beardmore & Co.? A. My father, Walter 
I). Beardmore, G. W. Beardmore, A. O. Beardmore, anil F. W. Beardmore.

Q. Four brothers? A. Yen.
Q. Who was the active manager? A. W. D. was. lie was the head of 

the firm and always took the initiative in the business.
Q. Would you sav the leading part? A. Yes.
(j. Known to the public as Beardmore & Co.? A. Yes.
Q. What form did his activity take? A. lie took part in every detail 

of the business, Muskoka Leather, Acton Tanring Co., Montreal and Toronto.
Q. Would you say that he was the governing mini!? A. He certainly 

was. and recognized by all the managers in the different departments as

Q. As the directing mind? A. Yes, as the directing mind.
Q. Just to follow that : I notice that in all this correspondence the name 

of Beardmore ami Co. is signed even when apparently it was the business of 
the Acton Co.? A. Yes.

Q. Was that common? A. Yes, quite common.
Q. Would you say that the whole of the business for all varieties of 

leather so far as the public was concerned was curried on under the name of 
Beardmore & Co.? A. Absolutely.

Mr. Alfred Beardmore nay*:
Q. Your brother is the |**rson who had the direction and control of tin- 

business? A. Yes, Walter.
Q. He was the head of the family and the head of the business? A. Oh, 

yes, decidedly.
Q. So far us the public was concerned? A. Yes.
Q. Frederick, George and yourself were of a ret iring disposition? A. Some­

time*.

M». George Beardmore nays:
Q Your brother Walter was very active in business prior to the time 

when he hud the stroke? A. He always was, yes.
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Q. And so far as the public was concerned ho was the outstanding figure 
of Boardmore & Co.? A. Oh, yes, naturally, he was the head of the firm.

Frederick Beardmore was not a witness.
The partnership articles of Beardmore and Co. include in its 

assets all the shares of the capital stock of, inter alia, the Acton 
Tanning Co. owmsl by the partners. They provide specifically 
for the manner in which the balance sheet of the Acton Tanning 
Co. shall be prepared and they contemplate the reversion of the 
Clark shares to the firm.

They contain this clause:
11. Each partner shall at all times give such supervision and attention 

to the partnership business as may be necessary for the efficient management 
thereof but the first party (Walter D.) shall have the general oversight ami 
direction of the business.

A short time previously, as managing director and in the course 
of his “general oversight and direction,” Walter D. Beardmore had 
secured the entrance of the Grand Trunk Railway into the Beard­
more yards by an oxiwnditurc of from $40,000 to $00,000, so 
important was it to the business to have direct shipping facilities 
by rail. That Walter Beardmore made, and was regarded as 
having full authority to make, this arrangement with the Grand 
Trunk R. Co. is the evidence of his son and is the only reasonable 
inference from the testimony of Alfred (). Beardmore. There is 
no suggestion that any resolution, formal or informal, of the 
directors of the Acton Tanning Co. was deemed necessary for this 
purpose.

Sir William Mackenzie tells us that when he spoke to George 
Beardmore about the plaintiff company giving the Beardmores* 
Acton business a connection and freight service, George Beardmore 
told him it was all right as far as he was concerned—that Walter 
attended to that business.

George Beardmore, called as a witness, dews not contradict 
this statement, and from his somewhat indefinite evidence, I 
would infer that he had known that his brother Walter was making 
an arrangement for bringing in the plaintiff's railway. He says:

V. All you can say is that he (Walter) did not talk to you about the 
bargain about the road coming in? A. He did not talk a great «leal about it. 
ltvally I have forgotten what the conversations were. I can not fix the exact 
conversations that we had, hut he has always consulted me upon any decisions, 
and in fact sometimes left them to me to decide.

Of course it is not denied that the partners were fully aware 
of the advent of the plaintiff railway company and of the con-
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ht ruction of its line and also of the work done in levelling and 
making roads and of the payments for removing bark piles, build­
ings, etc. It is equally impossible to suggest that they did not 
know that the railway had come in without any expropriation 
proceedings under some friendly arrangement, though not in­
formed of us precise terms, or that they were ignorant that what­
ever arrangement was made had been entered into by the late 
Walter D. Beardmore on their Indialf and on l>ehalf of the com­
pany they controlled.

Having regard to the position he occupied and to his relations 
with his brothers and the Acton Tanning Co., as disclosed by the 
evidence, I am satisfied that it was, in fact, within the authority 
of the late Walter D. Beardmorc in the course of his management 
of the business of Beardmore & Co. to negotiate and settle the 
terms on which “the advantage”—as Alfred Beardmore says it 
is—of having the plaintiffs’ railway pass through thç Beardmore 
yards should be secured. Their freight business with the Grand 
Trunk Railway amounted to 6100,(XX) a year. A recent strike 
on that railway had made the desirability of a second connection 
very plain and the benefit to the shipper of competition in carriage 
is obvious. It seems to me to be quite within the scope of the 
authority of the president of such a company as the Acton company, 
entrusted with “the general oversight and direction of the busi­
ness,” to arrange and settle the terms on which it should obtain 
railway connection and shipping facilities.

That the authority to make an agreement such as that under 
consideration might have been conferred 1 by its directors on the 
president and managing director of a company such as the Acton 
Tanning Co. will scarcely l>e questioned. That Walter D. Beard- 
more was held out to the world as having full authority to act 
for all the interests controlled by Beardmore A Co., and that Sir 
William Mackenzie dealt with him as elothed with that authority 
is the only fair eonclusion from the evidence. This aspect of the 
case is covered by the judgment of this court in McKnight Con­
struction Co. v. Yansickler, 24 D.L.R. 298; 51 Can. S.C.R. 374.

There was no notice to the plaintiff or to Sir William Mac­
kenzie of any limitation on Walter Bcardmore’s ostensible author­
ity. The letter from Atlantic City of Oct. 28, 1912, relied on by 
the appellants, had reference not to the terms on which the plain-
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tiffs’ railway should enter the Beardmore yards hut to its crossing 
of the (Irand Trunk Railway. Having regard to the tenor of 
that letter, Walter Beardmore’s subsequent formal consent to that 
crossing would rather strongly suggest that he had consulted his 
partners and fellow-directors, and had secured their approval and 
concurrence.

But if that were not the caw and if the other partners, who 
knew what had occurred in connection with the bringing in of 
the Grand Trunk and were aware that the only arrangement for 
the entrance of the plaintiff railway had been made with Walter 
Bcardmore,did not mean to acquiesce in his authority to make 
a landing agreement on tlieir liehalf and on liehalf of the Acton 
Tanning Co., their conduct in allowing it to enter their yards and 
to build its line of railway through them without any suggestion 
of opposition or of protest—in demanding and accepting as having 
been promised by Sir William Mackenzie, benefits not usually 
incidental to railway construction, unless under special agreement, 
and in failing to institute any proceedings to recover compensation 
until some months after Walter Beardmore’s death, 4 years after 
the railway had first come in, is to me inexplicable.

On the grounds, therefore, that the late Walter 1). Bcardmore 
had actual authority to make the arrangement deposed to by 
Sir William Mackenzie—that, if not, he had ostensible authority 
to do so—and that that arrangement has lteen so far acted upon 
and acquiesced in by the defendants that they should not now 
be heard to question his authority to enter into it, l conclude 
that the agreement, which it has been fourni was in fact made, 
is binding upon the defendants and cannot In- repudiated by 
them. Appeal diamissed.

CHEESEMAN v. CANADIAN PACIFIC R. Co.

New Brunswick Supreme Court, Appeal Division, llazcn, C.J., White and 
(trimmer, JJ. April 19, 1918.

Appeal (|VII 4—485)—Jury verdict—Justification—Evidence—Set­
ting aside.

A verdict of a jury will not be set aside if they wen* justified in coining 
to tin- conclusion that the direct cause of the accident was in the arrange­
ment and equipment of the train, and if there was evidence upon which 
they might properly find that the negligence of the company was in the 
system employed for the operation of the particular train.

Appeal by defendant from verdict entered for plaintiff on trial 
before McKeown, C.J., K.B.D., and a jury, to have verdict set
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aside an<l a verdict entered for defendant, or for a new trial. 
Affirmed.

F. H. Taylor, K.C., for appellant; l). Mullin, K.C., for res­
pondent.

Hazkn, C.J., agreed with Grimmer, J.
White, J., took no part.
Grimmer, J.:—This was an action for negligence, and was 

trient before McKeown, C.J.. anti a jury, at the Saint John Circuit, 
June, 1917, resulting in a verdict for the plaintiff for $12,000. 
The action was brought under IiOrd Campbell's Act, and, in the 
alternative, under the Workmen’s Comi>ensation Act.

The plaintiff intestate was an engineer in charge of a locomotive 
on the freight train of the defendants’, whose destination was 
St. John. The train was dispatched or had started apparently 
from the City of Montreal. On its way, when at or near Green­
ville, in the State of Maine, a truck of one of the freight cars 
which was loaded with frown hogs intended for overseas shipment, 
liecame unworkable, and was there removed. An auxiliary' truck, 
so-called, was placed under the car and the train proceeded. The 
placing of the auxiliary truck interfered with the braking arrange­
ments of the car, rendering the brake on one end entirely useless, 
an«l also rendering the air brake inoperative. The train passed 
Brownville, where the damage to the car might have been repaired, 
ami arrived at McAdam Junction, where it also could have liecn 
repaired. The train was rearranged at McAdam, and two loco­
motives were attached thereto, there being 47 cars of freight on 
the train. The deceased was in charge of the second engine. 
Before leaving McAdam it was disclosed by the evidence that the 
defendant’s inspector examined the brakes for the purpose of 
ascertaining whether or not a sufficient percentage were in opera­
tion, and having satisfied himself that 90 per cent of the brakes 
wen* working, he allowed the train to proceed without having 
apparently discovered that there was an auxiliary truck urn 1er 
the car, as alleged, nor was it known to the conductor who was 
in charge that there was an auxiliary truck anywhere on 
the train, though he discovered the same after the train arrived 
at Harvey on its way to St. John. It seems the car with the 
auxiliary truck was placed immwliatley next the second engine 
and attached thereto. When nearing St. John, and about 5
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miles therefrom, the train became stuck on a grade, and in the 
effort to take it over, 4 cars were broken away. The eonduetor 
then determined to take 5 cars and proceed with them to Fairvilk 
ami return for the balance of the train. This pnx'txxling was 
carried out, and the two engines with f> vans attached arrived at 
Fairville, where it was proix>sed to put them on a siding. After 
taking water, the engines hacked the cars on a siding and dis­
connected therefrom. They then proceeded towards the main 
track, but before passing the vans a collision took place whereby 
the accident which led to the death of cngituvr ( ’heoseman resulted. 
Immediately upon the disconnection of the engines from the ears, 
the hrakeman in charge, one O’Leary, attempted to set the hand 
brakes on |h<* car which was next the engine, when he discovered 
that the cars were moving down the grade. He then made an 
effort or attempt to reach the second ear ami set the hand brakes 
on that, but Indore it could be «lone the accident occurred. The 
conductor in charge, one Sullivan, states that th<‘ cars ran back 
on the siding anti struck the cngiim, thereby causing the accident. 
This, shortly, is a statement of the facts.

Several questions were left by the Chief Justice to tin* jury, 
from the answers to which the verdict for tin- plaintiff was ent«*red. 
In answer to question No. 1 the jury fourni that the death of tin» 
dircasMl was not caused by the n«*glig<‘ne«i «if any employees of 
th«- «lefendant company. In answer t«i q. 3 they fourni that tin* 
accident was cau*e<l by defect in the e«|uipm<‘iit or arrangement 
of the train, an«l that the defect consisted in tin* auxiliary truck 
ami «lefecüve brakes on the freight ear, tin* brakes being con­
nected with only one truck, therefore, not having suflicmnt |x>wer 
to hohl the cars, which ran back ami struck tin- engine on the 
main lin<‘ at Fairville No. 1 siding. In answer to <|. 7 tlu v fourni 
that tin* final cause of the acculent was fu'gligcncc on the part 
of the Camulian Pacific R. Co., which luul the last chamr of 
avoiding the acculent. It was disclosed in the evidence in this 
connection that the «lirect effect of placing the auxiliary truck 
under the freight car was to rotuler absolutely ineffective the 
braking facilities u|x>n tin* etui umler which the truck was pla«*cd, 
leaving only the brake upon the other end, which could In* made 
effective by the ham! brake. The jury also found that then* was 
no negligence on the part of any of the employees of the d«'f<‘iulant
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company. It was argued on behalf of the plaintiff that tin- 
accident was caused by the negligent system which was used by 
the defendant company in the operation of this train, and parti- 
cularly in respect to the use of the auxiliary truck under the freight 
car, as stated. This was denied and strongly argued against on 
behalf of the defendant company, which was prepared to, and did 
admit its liability for the payment of $2,000 under the Workmen'' 
Compensation Act. It then becomes necessary to shortly, as 1 
believe it is only necessary to do, discuss the authorities in respect 
to the question which arises as to the defendant's liability, in 
view of the operation of this car as part of the system used bv 
the defendant company.

I may first remark that, under the rules relating to the opera­
tion and inspection of air brakes and air train signals issued by tin- 
defendant company to their employees, and which were put in 
evidence, r. 25 (a) provides distinctly that more than two con­
secutive brakes must not lie cut out on a freight train and none 
on the car next the engine, which must always have a quick action 
triple in good working order. It will, therefore, appear that tin- 
car in question, having been placed next the engine, which was 
in charge of the deceased, was in direct violation of the rules pre­
scribed by the defendant company, and which at that time it 
appears were in the hands of the employees who were operating 
the train, and the inspector at McAdam, whose duty it was to 
see that the train was properly arranges! and in proper working 
order liefore it left that point.

In Webster v. Foley (1892), 21 Can. S.C.It. 580, it was held:
A master is rosponaible to his workmen fier personal injuries occasione d 

by » defective system of using machinery, as well as for injuries caused by a 
defect in the machinery itself.

The judgment of the court in this case was delivered by Strong, 
J., who quoted as an authority which commended itself to Ins 
judgment as applying generally to cases of this kind, the case of 
Smith v. Maker, [1891] A.C. 325, in which judgments were de­
livered by Watson and Herschell, L.JJ. Quoting from Dud 
Watson’s judgment , at p. 353:—

It does not ap|s*ar to me to admit of dispute that, at common law, a 
master who employs a servant in work of a dangerous enaracter is bound to 
take all reasonable precautions for the workman's safety. The rule has Is-en 
so often laid down in this house by Lord Cranworth, ami other noble and 
learned Lords, that it is needless to quote authorities in sup|>ort of it. But,
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un I understand the law, it was also held by this house, long before the |)aasing 
of the Employers’ Liability Act (4IJ & 44 Viet. e. 42), that a master is no less 
rv6|K>nsible to his workmen for personal injuries oeeasioned by a defective 
system of using machinery than for injuries caused by a defect in the machin­
ery itself.

Referring to the judgment of Lord Herschell in the same ease, 
we find him stating as follows, at p. 362:—

It is quite clear that the contract between employer and employed 
involves on the part of the former the duty of taking reasonable care to pro­
vide proper appliances, and to maintain them in proper condition, and so to 
carry on his o|ierations as not to subject those employed by him to unneces­
sary risk. Whatever the dangers of the employment which the employed 
undertakes, amongst them is certainly not to be numbered the risk of the 
employer’s negligence, and the creation or enhancement of danger thereby 
engendered.

We find this judgment approved of in the ease of Williams v. 
Birmingham BatUry and Metal Co., (1899) 2 Q.B. 338, at p.342, 
where Smith, L.J., in delivering a judgment quoted in part the 
passage which 1 have just recited from Lord Herschell's judgment, 
and adds these words :—

This being the master’s «luty towards his man, if the master knowingly 
d<M‘S not perform it, it follows that he is guilty of negligence towards the man.

Homer, L.J., in the same case says, at p. 345:—
If the employment is of a «langerou* nature, a <luty li«*s on the employer 

to use all reasonable precautions for the protect ion of the servant, if by 
rnison of breach of that duty a servant suffers injury, the employer is i>rmâ 
/une liable.

Keeping these judgments in mind and applying the facts in 
this case, I am of the opinion that the jury in coming to its con­
clusion as it did, had in view the fact that the accident was directly 
attributable to the placing of the auxiliary truck under the car, 
whereby one-half at least of the braking facilities of that car were 
rendered absolutely useless. Having lx»fore them also the evidence 
as it was given by the brakeman in charge of the car, and the con­
ductor in charge of the train, from which it appeared that the 
brakeman had made an effort to hold the cars by the brake on 
the car next the engine, but was unable to stop them in their 
progress down the siding, and also the evidence of the conductor 
that the cars almost immediately after they were disconnected 
from the engine began to move down the siding, I am of the 
opinion that they were justified in coming to the conclusion that 
the direct cause of the accident was in the arrangement and equip­
ment of the train, by the placing of the auxiliary truck under the
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van, and the defective brake on the car, and that there wan evi­
dence upon which they might very properly find that the negli- 
ence was the negligence of the defendant company, in the system 
which they employed for the operation of this particular train.

It was strongly argued by counsel for the defendant com­
pany that there was no evidence of any defect in the equipment 
or arrangement of the train, and that if there was a defect in the 
equipment or arrangement of the train this defect was not title 
to negligence on the part of the defendant company, and conse­
quently that there was no liability. In this 1 cannot concur, as 
it very plainly appears from the evidence that the defect which 
has Iteen pointed out was known to the employees of the company 
at Greenville, that the train was allowed to proceed from that 
point with the defect existing, that it also—as pointed out 
passed through Hrownvill", a point at which the defect could 
have been remedied, and it was also allowed to pass through the 
hantls of the officials of the company at McAdam, where it could 
also have lieen remedied and was sent on to its destination in the 
same condition in which it started from Greenville, and under 
this statement of facts as developed in the evidence, it appears 
to me that unless this method hail lieen adopted and approved 
of as a part of the general system of operation of trains of this 
nature the defect could never have Iwcn allowed to remain so 
long without having lieen remedied. It was also strongly argued 
that it was necessary on account of the freight contained in this 
car to have it sent forward rapidly to its destination, but as the 
accident happened in a season of the year when the weather was 
cold there would not appear to be much reason why attention 
should be given to that line of argument. Also, it was contended 
that a transfer of the freight could not have lieen made because t he 
cars were sealed by the United States authorities while passing 
through the State of Maine, and it would take some 2 days or 
more to get permission from the Customs authorities to break 
these seals. This, also, does not appear to he a very valid reason 
for continuing the defect, as the train, having arrived at McAdam 
Junction, it would have been only a matter of a few hours to 
reload that freight into a perfectly good car before sending it 
forward to its destination, and thus the accident which did occur 
might very easily and without much delay have lieen avoided and 
the life of the engineer saved.
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In view, therefore, of the authorities and of the evidence, I am 
of the opinion that the jury was justified in coming to the con­
clusion they did in respect to the cause of the accident, and they 
were justified in answering the questions which were submitted 
to them as they did, and therefore that the verdict must be sus­
tained. Appeal dismissed.
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Grimmer. J.

REX MACLEAN. ALTA
Alberta Suprcmt Court, A pjtell ate Division, Haney, CJ., Stuart, Beck and ------

Il y nd man, JJ. March 97, 1918. 8. C.

Intoxicating liquors (§ III D—70)—Medicated wine—Registered— 
Containing more than 'iW,\ proof spirits—Druggist—Sale by.

A patent medicine registered under the Proprietary and Patent Medi­
cine Act (190K, c. 56. Dom.) which contains more than 2x/tc/, proof spirits, 
but is so medicated as to cause nausea and sickness btfure intoxication 
is not an intoxicating liquor within the meaning of the Alberta Liquor 
Act (1916, c. 4, s. 23).

Motion to quash a conviction of a druggist under the Liquor Statement. 
Act (1916, c. 4, s. 23), for unlawfully sidling liquor.

Conviction quashed.
Harvey, C.J.:—I agree with my brother Beck that there is H*rv»y>CJ- 

no conflict between the Liquor Act (c. 4 of 1910), and the Pro­
prietary and Patent Medicine Act (c. 56 of 1908 (Can.)). The 
latter Act is apparently quite new law and, by its terms, appears 
to Ik* intended to have a restrictive and regulative rather than a 
permissive operation. Before it was passed, persons were free to 
do the acts now prohibited or restricted, but subject of course to 
the laws of any province in which they desired to perform these 
acts. There is no suggestion that in respect to the acts and things 
not prohibited by the Act or impliedly permitted, because there 
is no express permission, upon compliance with the terms imposed 
by the Act any greater right would exist than would have existed 
but for the Act.

I think, therefore, there is no foundation for the argument that 
the sale of this “Tonic Port” is permitted by the Dominion Act 
and that the prohibition of the provincial Act cannot apply to it.

It is, however, contended that it is not a liquor which is pro­
hibited by the provincial Act. Although it is “liquor” without 
more to which the prohibitions of the Act apply, it is clear that, 
unless there were some limitation to the word, it would include
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even water. The limitation is found in the definition given by tin 
Act which is as follows:—

The expression “liquor" or “liquors" shall include all fermented, spiritu­
ous and malt liquors, and all combinations u( liquors, and all drinks m l 
drinkalilc liquids whieh are intoxiealinx; and any liquor which contain* ns ire 
than two and a half |s>r cent, fj* aVc) of proof spirit* shall be eonelusivelv 
deemed to be intoxieatina.

leaving aside the first portion of the definition, we find that 
“all combinations of liquors and all drinks and drinkable liquid- 
which are intoxicating" are liquors within the meaning of the Act. 
It is argued that the word “ drinkable " limits the meaning of the 
word “liquid” Ixvauae the word "liquid” itself means something 
which is not eatable and therefore can only lie consumed by drink­
ing and the word is therefore valueless if it simply means “capable 
'f being drunk," anil it must therefore mean “suitable for Ising 

drunk" or fit for drinking. But it will lie observed that this 
does not carry us very far for the adjective is not applied to any 
of the other described liquors and by the terms of the definition 
any “comldnation of liquors" or any drink which is intoxicating, 
however nauseous, is liquor within the meaning unless the terms 
are qualified in the same way and I can see no justification whatever 
for any such qualification. It appears to me that the word 
“drinkable” must lie given its common meaning though its une 
in this connection thus appears unnecessary. The use of unneces­
sary words not merely in statutes but in documents is so common 
that no very strong argument can be based upon it.

Then it is suggested that the purpose of the Act living simple 
to prevent drunkenness, it should lie deemed that it intenils to apply 
only to such liquors as, lieing suitable for drinking as a beverage, 
may be likely to cause drunkenness. My answer to that is that the 
Act distinctly and definitely declares what liquors are within it 
and it makes no such qualification and I am unable to see upon 
what ground the court is entitled to do so. But it is said nothing 
is intoxicating unless it ran lie used in such a way as to intoxicate, 
and that the evidence in this case shews that this “Tonic Pori " 
cannot be drunk in sufficient quantities to cause intoxication, 
and that it consequently is not intoxicating. That evidence, 
however, which is given by the witnesses for the defence is answered 
by Crown witnesses who controvert the conclusions reached by 
the defence witnesses upon the grounds given by them. Then is
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nothing, moreover, in the evidence of the defendant'* expert 
witnesses to warrant the conclusion that, by the exercise of a 
perseverance which might perhaps In» more commendable in a 
worthier cause, the nausea caused when ont* first tries to drink 
the liquor in question may not wear away and disappear in later 
efforts. Most smokers of tobacco could probably furnish evidence 
of such a possibility.

I am of opinion, however, that the latter part of the definition 
was inserted for the purpose of preventing just such a controversy 
and uncertainty as is presented by the evidence in this case. 
Every one with any experience in the administration of law 
prohibiting the use of intoxicating liquors, and everyone who 
is familiar with reports of such cases, is aware of the fact that it is 
very common to find directly contradictory evidence upon the 
question of the intoxicating effect of any particular liquor. The 
legislature has said that if a liquor contains of proof spirits
it must be taken conclusively as intoxicating for the purpose of 
the Act and whether it will in fact intoxicate all persons or some 
persons or no persons is entirely beside the question.

The “Tonic Port” in question, therefore, containing over 35% 
of proof spirits, must lie held to lx* intoxicating and it is therefore 
a prohibited liquor within the meaning of the Act.

It was contended, however, that the defendant should not lx* 
convicted unless he had a guilty mind, in other words intended 
to sell liquor contrary to the provisions of the Act. But even if 
that lx* right the burden is on the defendant of satisfying the 
magistrate of his innocence in this reaped as in other respects, 
IxH-ause s. 51 provides that the burden of proving the right to 
k<*ep or sell shall lx» on the person accused.

The defendant gave no evidence and the only admission l>enring 
on the point is the one which admits that the defendant “could 
not, with reasonable diligence, have obtained knowledge of such 
medicine Ixnng contrary to the provisions of the Proprietary or 
Patent Medicine Act or any other Act or law.” This admission 
is framed in accordance with s. 14 of the Proprietary or Patent 
Medicine Act as one of the things which a tx*rson charged under 
that Act must establish as a defence. For the reasons I have 
stated, I am of the opinion that a defence under that Act would
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have no Ix-aring on a charge under our Act and it is seen that the 
admission is not that the defendant did not in fact know that tin 
liquor in question contained more than 2H% of proof spirit - 
which anti perhaps more would lie necessary before a defence 
could be established on this ground.

Then it is objected that the offence charged, of which the 
defendant was convicted is not one within the terms of the Act.

8. 23 provides that no one shall sell liquor except as authorised 
by the Art. Then follow a proviso which authorises the sale by 
a diuggist for strictly medicinal purposes and under a bond fMe 
prescription from a physician and another proviso substitutif I in 
1HI7 authorizing a sale for medicinal purposes of a combination 
of alchohol and other liquid under an approved formula.

It is apparent from these provisos that it is forbidden by the 
Act for a druggist to sell, even for strictly medicinal purpose-, 
without a prescription and even upon a prescription for other 
than strictly medicinal purposes, but the conviction is for selling 
without a prescription and not for strictly medicinal purposes. 
It may |>crhaps be said that this is all in favour of the accused for, 
if it is an offence to sell in the absence of either of the qualifications, 
it must certainly lie so in the absence of both. Hut there is the 
other proviso which authorizes a sale for medicinal purposes 
(without stating strictly) under the circumstances mentioned 
without a prescription.

This illustrates the difficulty a prosecutor is under if he attempts 
to negative the exceptions in his charge which is no doubt tin- 
reason for the rule that it is not necessary to negative such excep­
tions (see s. 717, Criminal Code). If the charge in this case had 
simply lieen of a sale contrary to the provisions of the Act then 
it would lie open to the defendant to bring himself within the 
exceptions. I do not think, however, that it is necessary to con­
sider the matter further for ss. 62 and 63 provide that a conviction 
shall not lie quashed for any defect of form or substance if tin- 
merits have Ins-n tried and there is evidence to support a conviction 
for some offence under the Act for which the appropriate penalty 
has been adjudged. As far as the merits arc concerned, the ilefect, 
if any, is merely a matter of form, the offence being one of a ill- 
prohibited by s. 23 and the penalty In-ing the appropriate one for 
such offence.
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In my opinion, therefore, the application fails in all of the 
grounds raised and I would consequently dismiss it and affirm the 
conviction. As the prosecution and appeal were by arrangement 
anti apparently for the purpose of obtaining a declaration of the 
law on the questions involved, and the Crown has not asked for 
casts, I would make no order as to costs.

Stuart, J.:—I concur with Hyndman, J.
Beck, J.:—This is a motion to quash on a stated case a con­

viction under the Liquor Act (c. 4 of 1916). The conviction was 
for that the defendant “being a chemist or druggist on January 21, 
1918, at etc., unlawfully did sell liquor for other than strictly 
nndicinal purposes without a prescription from any registered 
metiicinal practitioner, contrary to the provisions of s. 23 of the 
Liquor Act.”

That section prohibits, amongst other things, the selling of 
“any liquor except as authorized by this Act." The section is 
subject to the following provisos:—

(1) Provided that the provisions of this section shall not prevent any 
chemist or druggist, duly registered as such, from keeping, having and, sub­
ject to the further provisions of this section, selling liquors for strictly medicinal 
purposes; but no such sale for medicinal pur|ioscs shall be made, except under 
a boni fide prescript ion from a registered practitioner, on which prescription 
no mon* than one side of liquor shall In* made, and unless such sale is recorded 
os provided by this Act.

Provided (this is a substitution by c. 22, of 1917, of s. 6) “flint nothing 
in this section contained shall prevent any mendier of the Alberta Pharma­
ceutical Association carrying on business as a chemist and druggist from 
having in his iKwsession or selling for medicinal purposes any combination of 
alcohol with any other liquid prepared according to any formula approved of 
by the Lieutenant-Governor in Council. . . .

(2) Any chemist or druggist who colourably lor medicinal purposes sells 
liquors to be consumed by any iierson as a beverage shall, on summary con­
viction, etc.

8. 2 (c) says that,
Unless the context otherwise requires, the expression “liquor” or 

“liquors" shall include all fermented, spirituous and malt liquors, and all com­
binations of liquors and all drinks and drinkable liquids which are intoxi­
cating; and any liquor which contains more than two and a half |ier cent, of 
proof spirits shall be conclusively deemed to be intoxicating.

On August 22, 1917, an order-in-council w as passed approving 
of certain formulae for combinations of alcohol with other liquid; 
on October 3, 1917, this order was amended so as to read—so far 
as material to the present case—as follows:—

3. Any formula for any |intent or proprietary medicine containing
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alcohol and other liquid for which a license has been issued under the Dominion 
Patent or Propvetarv Medicine Act, excepting formula* for:

(а) Tonic win;*, invalid |s>rt, invalid wine, alcoholic liquid, malt extract, 
blackberry brandy or stomach hitters,

(б) Any preparation which docs not contain sufficient medication to 
prevent its use as a beverage or which contains alcohol in excess of what is 
necessary ns a solvent or preservative.

The Proprietary or Patent Medicine Act is c. 56 of 1908 (Dom.).
Counsel agreed upon the following admissions of fact: 
“Counsel for the Crown admits:—
(1) That the uccuwd is a duly registered chemist and druggist and a 

member of the Alberta Pharmaceutical Association. (2) That the liquiu in 
rcs|H*ct of which the information has been laid is the patent medicine known 
as “Kennedy's Tonic Port.” (3) That the said “Kennedy’s Tonic Port" is 
a proprietary or patent medicine within the meaning of the Proprietary or 
Patent Medicine Act.

“Counsel for the accused admits:—
(1) That the said patent medicine is to lx* taken internally by drinking, 

the dose ap|**aring on the face of the container, and was sold at the time 
mentioned in the information laid herein, in the ordinary course of business 
as a druggist, but without any prescription from a registered medical prac­
titioner. (2) That the said |wtent medicine contained:—alcohol by weight 
lft. 43%, alcohol by volume 19.00%, being more than the 2J4%> of proof

“Counsel for the Crown admits:—
(1) That the said patent medicine was duly registers! pursuant to tin- 

provisions of the Proprietary or Patent Medicine Act. (2) That the name 
and number under which the medicine was so registered with the words 
“Proprietary or Patent Medicine Act” and also the manufacturer's name 
and address appeared on the face of the container of the said patent medicine. 
(3) That the accused sold the said patent medicine in the same state as when 
he purchased it, and that he could not, with reasonable diligence, have 
obtained knowledge of such medicine being contrary to the provisions of the 
Proprietary or Patent Medicine Act or any other Act or law. (4) That the 
accused has given notice in writing to the Crown that he will rely u|>on tin* 
defence provided for in s. 14 of the Proprietary or Patent Medicine Act and 
has also given notice in writing to the Crown that he purchased the same from 
Druggists Sundries Co. Ltd., a body corporate created by letters patent 
under the provisions of the statute of the Dominion of Canada known as the 
Companies Act. (5) That the said Druggists Sundries Co. Ltd. is a body 
corporate created by letters |>atent as aforesaid, with powers, inter alia, to 
manufacture, buy and sell medicinal preparations and generally carry on 
wholesale and retail business as manufacturers, buyers and vendors of all 
kinds of m«*dicines and chemicals, |>atented articles, scientific appliances, 
surgical instruments and supplies; to carry on the trade of chemists, drug­
gists, a|K>thecaries, and traders, importers and manufacturers of medicinal 
and pharmaceutical preparations . . . the operations of the company 
to be carried on throughout the Dominion of Canada and elsewhere. (6) That 
the said Druggists Sundries Co. Ltd. has procured from the Minister of Inland
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Revenue a numbered certificate of registration as a manufacturer e. propri­
etary or (latent medicines, and has complnni with all of the provisions of 
s. 3 of the Proprietary or Patent Medicine Act. (7) That the said Druggists 
Sundries Co. Ltd. has been duly licensed under the provisions of the said the 
Proprietary or Patent Medicine Act to dis|mee of the said patent medicine 
until March 31, 1918, by certificate from the Department of Inland Revenue 
for Canada, granted April 11, 1917. under the hand of the Deputy Minister 
of Inland Revenue. (8) That the said patent medicine com (dies in all resiieete 
with the provisions and requirements of the Proprietary or Patent Medicine 
Act. (9) That the defendant was one of the selling agents and distributors 
of the said Druggists Sundries Co. Ltd. in the sale of the said "Kennedy’s 
Tonic Port." (10) That the said patent im^licine is a combination of alcohol, 
(|itinine-sulphate and other substances, excepting ether, contained in the 
British Pharmacopoeia on October 3, 1917.

It is admitted by Ixrth counsel that the Inrttlc of “Kennedy’s 
Tonic Port " produced contains the liquid sold by the accused and 
the said Ixittle, its lultcls and contents, are, by consent of l>oth 
counsel, tendered as ex. “A."

Oral evidence was directed to the question whether the medi­
cation designated Kennedy’s Tonic Port is “liquor" within the 
interpretation clause of the Liquor Act.

Dr. Field, a chemist, said that, it lieing admitted that the 
liquid in question contained alcohol bv weight 15.43% and by 
volume 19.00%, these figures would, according to recognized 
tables, In* equivalent to 35.47 proof spirits.

Dr. Mahood said that a liquid containing so much alcohol 
would !>e intoxicating, that anything over 4% is recognized as 
intoxicating; that he had made no analysis of this liquid; that 
whether or not it would intoxicate might depend upon the quantity 
and character of the other ingredients and whether the effect of 
the compound would l>e to produce sickness at the stomach Indore 
enough to intoxicate could lie taken.

Dr. Coleman said that a liquid containing so much alcohol 
would lie intoxicating; that he knew nothing of “ Kennedy's Tonic 
Port ’’; that, not knowing the other conq>oncnt parts of the liquid, 
he could not say whether one could retain a sufficient quantity 
u|>on the stomach to become intoxicated, though he lielicved one 
could do so.

Dr. Rose said that he knew' “Kennedy’s Tonic Wine"; that in 
his opinion it was not intoxicating, because that bottle is prac­
tically a compound tincture. It is not a wine at all. It is loaded 
with numerous medicinal extracts from various products and
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drugs and contains in the bottle itself as much as 34 grains of 
quinine alone in addition to varying quantities of some 34 more 
alkaloids extra -ted from cinchona bark ; and quoting his evidence :—

There nre various bitters included in it, such as ginseng ami columha, 
capsicum and innumerable volatile oils from the different preparations which 
this one is made from. My reason for saying that this one is not intoxicating 
is this, in a wine glass full you have 3.4 grains of quinine, you have in addition 
varying quantities of other alkaloids including the bitters ginseng. The 
moment you exceed three grains of quinine in a dose the person becomes 
subject to vi hat is called quininism ; when he reaches half a bottle he has taken 
12 grains and by the time he has swallowed the whole bottle he is suffering 
severely from quininism such as deafness, deaf as a post, and partially blind 
and intensely sick of the stomach; that degree that you would arrive at in 
swallowing the whole bottle commences also immediately after you increase 
the dose from a wine glass full. The physiological action of this wine is this, 
there is a pleasant aroma to the taste mimed lately it is swallowed, in the 
stomach there is a pleasurable sense almost instantly followed by the faintest 
symptoms of nausea that is not of such an extent to be disagreeable by one 
glass, but the moment you exceed that to two or three you have much more 
and long before a person can be intoxicated with that wine he is so sick that 
he has no desire to take more, but he vomits it up.

Dr. Cruikshank, a chemist, said he knew “Kennedy’s Tonic 
Port.” He said he drank half a bottle and it did not intoxicate 
him; but made him sick.

Dr. Andrews was somewhat indefinite but said the question 
of nausea or intoxication would depend on the component parte 
of the compound.

Kennedy, the general manager of the Druggists Sundries Co., 
the manufacturer of the liquid in question, explained, at length, 
that, owing to its medication, the liquor was not intoxicating, 
because one would become sick before the stage of intoxication 
would be reached.

The Proprietary or Patent Medicine Act provides among other 
things that no proprietary or patent medicine shall be manufactured, 
imported, exposed, sold or offered for sale if it contains alcohol 
in excess of the amount required as a solvent or preservative or 
does not contain sufficient medication to prevent its use as an 
alcoholic beverage, still, although every manufacturer or importer 
of proprietary or patent medicines is obliged to obtain a license1 
from the Minister of Inland Revenue, the license is general and 
does not relate to specific medicines ; and again, though the 
Minister may have samples of such medicines taken and analysed, 
this is not made the rule, nor apparently the custom as a condition 
precedent to such medicines being offered for sale.
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There is not, in my opinion, any conflict between the Propri­
etary or Patent Medicines Act and the Liquor Act. The former 
prohibits druggists and chemists from selling certain kinds of 
medicines without being licensed to do so. A license under that 
Act authorizes such a person to sell such medicines as in truth 
conform to the requirements of s. 7 already partly quoted, one of 
those requirements being, as already pointed out, that when any 
such medicine contains alcohol, there shall be sufficient medication 
to prevent its use as an alcoholic beverage. I think there is no 
conflict, because I think that the clear intention of the Liquor Act 
in its interpretation of “ liquor,” is to give to that word the meaning 
of liquor which, to substitute the words of the Dominion Act, can 
be used as an alcoholic beverage; and that in neither Act is absolute 
possibility or impossibility of such use intended, but that, in both 
cases, the kind of liquor, the sale of which is prohibited, is liquid, 
which is commonly known or adapted for reasonable use as a drink 
or beverage for human consumption or which is reasonably capable 
of being used as a substitute for such a beverage or of being con­
verted into such a beverage. See the Victoria decision of Cussen, J., 
in (Hecson v. Hobson (1907), Viet. L.R. 148, discussing the meaning 
of the word liquor under a similar Act.

In any case, under either Act, the question whether the liquid 
in question comes within the prohibition is a question of fact. 
No decision or certificate of an analyst under the Dominion Act 
is conclusive; neither, in my opinion, is the implied assertion, by 
way of exception, as in the order-in-council already quoted, 
conclusive, even had it designated by name the precise liquid in 
question, that the liquid is a prohibited liquor.

Having adopted the foregoing views of the law applicable to 
the case, it seems to me that the sole remaining question is the 
question of fact, not wdiether “Kennedy’s Tonic Port” is a liquor 
within the meaning of the Liquor Act, but whether the Crown has 
shewn it to be liquor of that character, for 1 think the onus was on 
the Crown. The magistrate, after hearing the evidence concerning 
the liquor, says that he has no hesitation in saying that “ Kennedy’s 
Tonic Port” is a drinkable liquid which is intoxicating. If I were 
satisfied that the magistrate, while applying the evidence, held to 
the interpretation of the important words, which in my opinion 
ought to be applied to them, 1 should be inclined to accept his
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finding on this question of fact, but I am, in truth, satisfied to the 
contrary, and reading the evidence, I think the evidence of the 
witnesses, who express an opinion regarding the liquor to the 
effect that, though there is a very considerable quantity of alcohol 
contained in it, yet it is so medicated as to cause nausea and 
vomiting l>efore sickness, and, therefore, is not drinkable or a 
beverage or an intoxicant in the fair meaning of the words clearly 
prevails over the other witnesses; these» latter speaking in each 
instance, I think, without precise knowledge of the ingredients or 
actual physical effect, but merely drawing a conclusion based upon 
the quantity of alcohol contained in the liquor.

I would, therefore, quash the conviction on the ground the 
Crown has failed to prove that the liquor in question is liquor of 
the character intended by the Liquor Act, and I would give the 
applicant costs.

Hyndman, J.:—This is a motion by way of a stated case to 
quash a conviction against the above named defendant (applicant ) 
made by W. S. Davidson, police magistrate for the City of Calgary, 
for that the said defendant “being a chemist or druggist,” on 
January 21,1918, at 109 8th Avenue E., Calgary, unlawfully did 
sell liquor for other than strictly medicinal purposes without a 
prescription from any registered medical practitioner, contrary 
to the provisions of s. 23 of the Liquor Act.

Oral evidence was given on one point only, namely, whether 
or not the liquor in question was intoxicating, but certain admis­
sions were made in writing l>oth by the Crown and the accused, 
which arc set out in the judgment of my brother Beck, and it is, 
therefore, unnecessary for me to repeat them.

A large» numt>er of objections are raised by the applicant to 
the validity of the conviction, the only ones to which I propose to 
refer being numbers: (3) “That the magistrate erred in holding 
that “Kennedy’s Tonic Port” is a drinkable liquid which is intoxi­
cating,” and (12) “That the magistrate erred in not holding that 
the sale of the patent medicine in question was according to a 
formula approved by the Lieutenant-Governor in Council.”

Under the objection first mentioned, the question arises 
whether or not the word “liquor” as defined in the Act embraces 
every liquid containing more than 2^% of alcohol or only such 
liquors or liquids as can be used “as a beverage.”
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The word “liquor” or “liquors" shall include all fermented, spirit nous 
and malt liquors, and all combinations of liquors and all drinks and drinkable 
liquids which are intoxicating; and any liquor which contains more than two 
and a half per cent. (2^%) of proof spirits shall be conclusively deemed to be 
intoxicating.

Undoubtedly the purpose of the Liquor Act was to put a stop 
to the use of alcoholic liquors as a beverage and mixtures of 
fermented, spirituous and malt liquors with any other substances, 
which could be used as a beverage.

Apart altogether from the common knowledge which we have 
of the public agitation for the enactment of prohibitory legislation, 
1 think it can be fairly inferred from the reading of the Act itself 
that that was the main object to be achieved. The expression 
“as a beverage” occurs in at least 6 different sections of the Act, 
viz., 12, 13, 23, 24, 32 and 37. It seems to me that the terms 
“liquor,” “drinksand drinkable liquids” should not be interpreted 
in a wider sense than is necessary for the proper observance or 
carrying out of the spirit of the Act.

Prior to the passing of the Liquor Act, patent medicines were 
not considered as falling within the provisions of the old Liquor 
License Ordinance, which, by the terms of the Liquor Act, was 
repealed. There was no interference with the sale of genuine 
patent medicines. The admission by the Crown that the mixture 
in question, which is licensed under the Patent Medicines Act, 
complies in all respects with the provisions and requirements of 
that Act, necessarily means that the same is so medicated that it 
cannot be used “as a beverage,” for s. 7 of the Patent Medicines 
Act reads:—

No proprietary or patent medicine shall be manufactured, imported, 
exposed, sold or offered for sale—(b) if it contains alcohol in excess of the 
amount required as a solvent or preservative, or does not contain sufficient 
medication to prevent its use as an alcoholic beverage.

Now it seems to me that if the words “drink and drinkable 
liquids” were intended to mean everything that can Ik* taken in 
through the mouth or swallowed, that there would be no necessity 
for the use of the words “drink” and “drinkable” at all, for any 
liquid, even the strongest kind of acids, are capable of being 
swallowed and the word “liquid” would itself l>e sufficient. It 
would, therefore, seem to me that the words “drink” and “drink­
able liquids” are intended to be restrictive to some degree and 
the extent of which must lx* arrived at by a consideration of the
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intention and object of the Act, as above stated, in my opinion, 
that object in view was to put an end to or suppress the indulgence 
in intoxicating liquor for the pleasure (real or imagined) whn i< 
derived from its use, in other words, “as a leverage.” It being 
once proved satisfactorily that this element is lacking in the 
mixture and established that the liquid is so medicated that it 
cannot lx* used as a beverage then I would say it cannot have been 
within the contemplation of the Act.

Whether the liquor in question is not capable of being used as a 
beverage is, 1 think, one of fact to be proved in each particular 
case and not simply to lx* inferred from the fact of its being a patent 
medicine, for it might well lx- that a mixture through fraud or 
deception on the Government or the public though licensed as a 
patent medicine might not in fact comply with the provisions of 
the Patent Medicine Act.

In the present case, however, the Crowm admits without any 
reservation that this liquid does in fact comply with its provisions 
and the oral evidence justifies such an admission.

But even if it can lx* said that patent medicines are not excepted 
from the terms of the Act it seems to me that a mixture admitted, 
as here, to be incapable of use as a beverages should be held to fall 
within the permitted formula* described in the order-in-council 
passed by the Lieutenant-Governor in Council on Octolx*r 3, P.117, 
namely (3) (o) and (b) (Sec judgment of Beck, J.).

There is to my mind a clear distinction in the order-in-council 
between tonic wines, etc., mentioned in (a) and preparations 
referred to in (6).

There is no evidence before us of the nature and composition 
of the tonic wines, etc., and the use of the name “Kennedy’s Tonic 
Wine” might reasonably be held to be of such consequence as to 
place the onus on the defence of demonstrating satisfactorily to 
the Court that it does not resemble substantially the liquids 
mentioned in (a). In other words, the name given the mixture may 
lx? misleading, placing the party charged with selling it on the 
defensive, but nevertheless capable of explanation and the liquid 
being distinguished. In other words, such a description might 
reasonably amount to primû facie evidence of the contents being 
within the prohibition. In the ordinary case the finding of fact 
by the magistrate as to whether it did or did not fall within lo)
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or (6) would be conclusive; but in the present case by reason of the 
admission reform 1 to I am unable to see in what manner the Crown 
can avoid the conclusion that this particular mixture is not one of 
the wines mentioned in the order-in-council and that it does come 
under the meaning of s. (6) thereof.

On these two grounds alone, therefore, I would allow the appli­
cation with costs and quash the conviction.

Conviction quashed.

GUARDIAN ASSURANCE Co. v. GARRETT.

British Columbia Court of Apjieal, Macdonald, C.J.A., and Martin. Mcl'hillips 
and Eberts, JJ.A. April 2, 1918.

Companies (§ I D—15)—New corporation—Application to register— 
Similarity of names—Similarity of business—Deceiving pub­
lic—1NJ UNCTION.

An injunction will be granted to restrain n proposed new company 
from applying for registration where the circumstances point to an 
intention on the part of the new company to do business under a name 
which might, easily be mistaken for the name of an existing company, 
doing the same class of business, and thereby deceive the public. It is 
not necessary to wait until the company actually commences to do such 
business.

[Hendricks v. Montagu (1881) 17 Ch. D. 638 icferred to.]

Appeal by plaintiff from judgment of Clement, J. Reversed. 
E. C. Mayers, for appellant.
G. F. Cameron and E. J. Cameron, for respondent.

Macdonald, C.J.A.:—The plaintiff brought this action against 
the Superintendent of Insurance, appointed under the British 
Columbia Fire Insurance Act, c. 133, R.S.B.C., and one A. S. 
Matthews, to restrain the latter from applying for and the former 
from issuing a license under said Act, to do business in this prov­
ince, to the Guardian Fire Insurance Co., a foreign company 
incorporated under the law's of the State of Utah.

The plaintiff's opposition to the granting of the license was 
founded on the similarity of the foreign company’s name to that 
of the plaintiff.

The action was tried before Clement, J., and was by him 
dismissed on June 26, 1917. Since then, but before the hearing 
of this appeal, namely, on September 30, 1917, the Insurance Act, 
1917, was passed by the Parliament of Canada. This Act had its 
inspiration from the judgment of the Privy Council in Att'y-Gcnl 
for Canada v. Atl'y-Gen'l for Alberta, [1916] 1 A.C. 588, 26 D.L.tt.

ALTA.

8. C.

Hex

Maclean.

Hyndman, J.

B. C.

C. A.

Statement.

Macdonald,
C.J.A.

70



456 Dominion Law Reports. 140 D.L.R.

288, in which it was hold that s. 4 of the Insurance Act, 1910,
C. A. was ultra vires the Dominion parliament, hut in which it was also 

Guardian held that it would Ik? within the power of parliament by properly 
Assurance framed legislation to require a foreign insurance company to obtain

a license from the Dominion Indore doing business in Canada, even
in a case where the company desired to carry on its business only

MlcjT14' within a single province.
At the time, therefore, of the application for the license in 

question there was no valid Dominion legislation affecting the 
licensing of foreign insurance companies in Canada.

There is no express provision in the B.C. Fire Insurance Act 
against licensing a company with a name so similar to that of 
another company as to lx1 calculated to deceive the public. Such 
sections are to be found in the English Companies Act, in our own 
Companies Act, and in the said Dominion Act of 1917, but the 
absence of such a provision in the B. C. Fire Insurance Act does 
not, as I read the judgment of the Court of Appeal in Hendriks v. 
Montagu (1881), 17 Ch.D. 638, affect the power of the court to 
restrain the applicant Matthew from making or persisting in his 
application. That case, I think, meets the objection of Clement, ,1.. 
that this action was premature. As I read that case, it seems to 
me clear that when the circumstances point to an intention on the 
part of a company to do business under a name which might 
easily be mistaken for the name of an existing company doing the 
same class of business, and thereby deceive the public, the court 
will at once interfere: it will not wait until the company actually 
commences to do such business, if its conduct be such as to make it 
reasonably certain that what is sought to be restrained is in further­
ance of a plan to carry on such business.

On the merits, 1 am clearly of opinion that the plaintiff ' 
contention is sound, and that the court ought to interfere to restrain 
the defendant Matthew from persisting in his application for a 
license for this company, whose* name, in my opinion, is so similar 
to that of the plaintiff as to be calculated to lead persons doing 
business with it to the belief that they were doing business with 
the plaintiff company. In this result, I do not find it necessary to 
consider whether the court can restrain the superintendent of 
insurance, or whether some other proceeding, such as prohibition, 
is the apt one. The superintendent of insurance was not repre-
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seated by counsel before us. The respondent Matthew will, 
therefore, pay the costs.

The appeal should lie allowed.
Martin, J.A., allowed the appeal.
McPhillips, J.A.:—With great respect to the trial judge, 

1 am entirely unable to accept the view at which he arrived. In 
my opinion, the appeal should succeed. That the action is pre­
mature or that the relief and remedy claimed should not, upon 
the1 facts, lx* granted may Ik1 said to l>e concluded by what may 
be stated to Imi the leading case on the point: Hendriks v. Montagu 
(1881), 17 Ch.D. 038, 50 L.J. Ch. 450 (C.A.), the Law Journal 
head-note thereof reads as follows:—

An injunction was granted to restrain a proposed new company from 
applying to the Registrar of Joint Stock Companies for registration under a 
name which, in the opinion of the court, was calculated to deceive, although 
the company had not begun to carry on its business.

It is not necessary, to entitle the plaintiffs to an injunction, that the 
defendants should have a fraudulent intent. They are res|M>nsiblc for the 
reasonable consequences of their action.

The statutory right to register must not be exercised in such a way as 
to violate some other right, or offend against the law.
The appeal has been ably argued—counsel upon both sides have 
very exhaustively and elaborately canvassed the case law bearing 
upon the question for determination but I do not think that it is 
necessary to, in detail, discuss or review the cases. It is clearly 
apparent to me that that which is attempted is such that cannot 
be permitted. The appellant is a company which has had existence 
since 1821, has lx*en continuously in business ever since that time; 
it is a British company, world widely known under the name of 
the Guardian Assurance Company Limited, and has done business 
in the Province of British Columbia for the last 25 years, and has a 
license under the Insurance Act, 1910, (Canada, c. 32) and is 
authorized to do business in British Columbia under the British 
Columbia Fire Insurance Act (c. 20, 1911). The respondent 
Matthew has applied to the superintendent of insurance acting 
under the British Columbia Fire Insurance Act for the issuance of 
a license under the British Columbia Fire Insurance Act for a 
company which was incorporated in the State of Utah, one of the 
United States of America, under the corporate name of The 
Guardian Fire Insurance Company. This latter company is with­
out a license under the Insurance Act, 1910 (Can.), (see s. 4).
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That a license to do business under the Insurance Act, 1910 (Can.), 
is a pre-requisite to the doing of any insurance business in Canada 
or any province thereof by any company incorporated by a foreign 
state cannot in my opinion be gainsaid (see Re Insurance Cos. <V 
Att'y-Gen’l for Canada v. Att'y-Gcril for Alberta insurance case, 
[1916] 1 A.C. 588, 26 D.L.R. 288; and Farmers Mutual Hail 
Insurance Ass'n v. Whittaker, 37 D.L.R. 705.

That upon the facts of the present case, through the similarity 
of the name, injury would result from the intended action of tin 
respondent Matthew I have no doubt. If it were allowed, unques­
tionably it would l>e calculated to deceive and would deceive tin 
public to the prejudice of the appellant. Further, the doing of it 
would be running counter to the law and should rightly be restrained 
by the court.

I have no doubt that if a license were obtained under the 
British Columbia Fire Insurance Act in the name of the Guardian 
Fire Insurance Company, it would, upon the facts before us upon 
this appeal, be a proper case for the intervention of the court, and 
would entitle the appellant to an injunction restraining the use of 
the word “Guardian.” Recent cases which support this view are: 
Ewing (Trading as the Buttercup Dairy Company) v. Buttered/) 
Margarine Company Limited, [1917] 2 Ch. 1; Albion Motor Car 
Co. v. Albion Carriage and Motor Body Works (1917), 33 T.L.R. 
346.

Reverting again to Hendriks v. Montagu, 17 Ch.D. 638, and 
to the question for decision in this appeal it occurs to me that the 
l>cst way to indicate the opinion at which I have arrived is to quote 
and adopt the language of Brett, L.J., as it is peculiarly applicable 
to the facts which are before us on this appeal. At p. 648 he 
said:—

The question is simply whether the name they have adopted for a busi­
ness of the same kind and in the same city is so like the name of the plaintiffs 
which they have used as their trade name for so long a period as in fact to 
enable the defendants to appropriate, or to result irt the defendants, in fact 
appropriating a material part of the business of the plaintiffs’ company, by 
misleading people to suppose that they were dealing with the plaintiffs 
when, in fact, they were dealing with the defendants. The question 
is whether we can come to the conclusion that that will be, in 
fact, the effect of their using the name which they pro|K>se to use. and that 
must dei>c-nd in the first place not upon whether the names are identical, but 
upon whether they are so alike that we are of opinion that in truth and in 
fact it would have that effect. I do not think that judicially we could decide
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that as a matter of law. It is a question of fact whether the name is so similar 
to the other that it would lead to that result in business. It is not a question 
of law at all, but of fuet upon the evidence. We have the evidence before us, 
and we are here to judge of the effect of that evidence. If the names were 
identical I do not say whether one might or not come to a conclusion without 
any more evidence, but as it is, I think that evidence was admissible and 
was necessary. . . . That evidence seems to me to be satisfactory evi­
dence of the fact, and therefore I think we ought to come to the conclusion, 
as I do as a matter of faet, that the similarity of the names would, in truth, 
have that effect. That seems to me all that it is necessary to decide. It is 
possible, no doubt, as a matter of possibility, that it would not, but that is 
not the case here upon the evidence; the question is whether we are of opinion, 
sitting as a tribunal judging of the fact, that it will—not whether it is possible 
it might not, but whether in truth it will; and that, to my mind, is made out. 
Then it is said this is an application for an injunction quia timet, and that it 
ought not to have been made under the Act, and that the Master of the Rolls 
so held. But that does not seem to me to have been the ruling of the Muster 
of the Rolls. He seems to have thought the application might have been 
made quia timet, but that the evidence before him was not sufficient. The 
case before Vice-Chancellor Hall seems to me to be precisely in point. With 
regard to the other proposition, that we could not restrain these parties from 
applying to be registered, it seems to me that the application to be registered 
is a step in carrying into effect the intention and a part of the injury, and that 
therefore this court can prevent the defendants, and enjoin them from making 
that application. The whole application, therefore, for an injunction in this 
case ought to be granted.

Therefore, for the aforesaid reasons, my opinion is that the apjieal 
should be allowed and an injunction granted, the respondents to be 
restrained in the terms set out in the statement of claim.

Eberts, J.A., would allow appeal. Appeal allowed.

LAVIE v. HILL.
A’ova Scotia Supreme Court, Harris, C.J., Drysdalc, «/., Ritchie, E.J., and 

Chisholm, J. Airril 6, 1918.

Intoxicating liquors (§1II II—90)—Seizure under warrant—Rkason- 
AI1LE TIME PENDING PROCEEDINGS—RlGHT OF MAGISTRATE TO 
detain—Replevin.

Where intoxicating liquor has been seized under warrant (s. 40 of c. 2, 
N.8. 1910) and brought into court, the magistrate may lawfully detain 
it for a reasonable time |x*nding proceedings for its condemnation, and 
no other court has a right to interfere with such possession.

Appeal by defendants from the judgment of Longley, J., in 
an action of replevin to recover possession of a quantity of intoxi­
cating liquor seized in the City of Sydney, C.B., by the defendant 
Anthony under a warrant issued by the defendant, Hill, stipendiary 
magistrate of Sydney. Reversed.
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Finlay MacDonald, K.C., for appellants ; R. M. Lannille, K.C ., 
for respondent.

Harris, C.J.:—The plaintiff, according to his own evidence, 
was in January, 1917, unlawfully engaged in keeping for sale and 
selling intoxicating liquor at Sydney, contrary to the provision~ 
of the N.S. Temperance Act. He was then approached by tin- 
provincial inspector, to whom he admitted that he was running 
several places in which he wras selling liquor illegally, and was told 
that he must close them or he would lie proceeded against. He 
agreed to close and says that he did close all these places within the 
next few days. He claims that the provincial inspector told him 
that he would give him a few days to ship the liquor back to the 
people from whom he had purchased it in Montreal. The plaint ill 
had, at that time, paid for the liquor, and of course could not ship 
it back to the original vendors without their consent, and he says 
that he told the provincial inspector that he would write to tin- 
vendors and as soon as he got a reply would ship back all his stocks 
of liquors. He stated that when he went to ship the liquors In- 
found that there were no cars available and he then got one A. K. 
Chisholm to grant him the privilege of storing the liquors in his 
barn. A part, at least, was stored in Chisholm’s barn, and after a 
time it is said that Chisholm went into the hay business and wanted 
the liquors removed and plaintiff then arranged to store them on the 
premises of one Murdock Morrison—who was to remove them from 
the Chisholm barn at night. One load was removed when the 
inspector for the City of Sydney seized all the liquors at both 
places und< search warrants issued by the defendant Hill, the 
stipend i. magistrate for the City of Sydney, under s. 46 of the 
N.S. Temperance Act. The two search warrants were issued on 
the information of the inspector for the city and one of them, 
issued on March 19, 1917, authorized the search of the house and 
premises of Murdock Morrison, and the other, issued on March 22, 
authorized the search of the house and premises of A. K. Chisholm, 
and to bring the intoxicating liquor found, in each case, before the 
stipendiary magistrate Hill to be disposed of and dealt with accord­
ing to law.

Morrison and Chisholm were both arrested and charged before 
the stipendiary magistrate with keeping liquor for sale on the 
19th and 22nd days of March respectively, and after a trial they
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were acquitted. The liquors, seized on the reflective premises 
of Morrison and Chisholm, and amounting to more than a ton in 
weight, were, at the conclusion of the trials, demanded in open 
court by the counsel of Morrison and ( 'hishohn, and this demand not 
being complied with, the solicitor of Morrison and the plaintiff on 
March 22, 1917, sholm and the plaintiff on March 23,
served the magistrate and the inspector, the two defendants, 
with notices demanding the return of the liquors seized on the 
premises of Morrison and Chisholm respectively. Morrison and 
Chisholm are described in these notices as warehousemen and the 
plaintiff is described as the owner of the liquors.

The liquors not having been given up to I.avh* he commenced 
this action to recover them and took out an order for replevin, 
under which the liquors were delivered to the plaintiff and, there­
upon, shipped by him to Montreal.

The case was tried by Longley, .L, who gave judgment for the 
plaintiff with damages of SI and costs against both defendants, 
and the defendants have appeale l.

Counsel who argued the appeal agreed that the two search 
warrants were executed on March 23 or 24, and the trials of 
Morrison and Chisholm took place a few days later. The writ, 
in the present action, was issued on March 27, and on April 4, 
the order for replevin of the liquors was issued ' , however,
we were told was not, by arrangement with the inspector, executed 
until some time in May.

It will lx* seen from the foregoing recital of tla* facts, that, 
prior to the time when this action was begun, tin* proceedings 
against Morrison and Chisholm had been dismissed, and when the 
action was commenced, no proceedings were pending against any­
one else for keeping for sale the liquors in question. The liquors 
were, nevertheless, still lxffore and held by the magistrate. I 
should add that the plaintiff on cross-examination admitted that 
on April 29, 1917, he was convicted of either selling or keeping 
for sale liquor (which it was does not appear). I mention this fact, 
hut it does not, so far as I can sex*, affect the question in dispute 
in this action. The conviction was not put in, and it does not 
appear that it was with respect to the liquors in question or had 
any connection with them. So far as appears, his conviction was 
with respect to other liquor.

31—40 D.L.R.
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The point here therefore seems to lie whether the liquors in 
question were lawfully held by the magistrate on March 27, there 
being, then, no proceedings pending against any person for keeping 
them for sale.

For the defendants it is argued that, although the proceedings 
against Morrison and Chisholm had failed, they still could have 
proceeded against Lavie for keeping the liquors for sale, and they 
so intended, and on his conviction could have condemned and 
forfeited the liquors and that they had a reasonable time to take 
such proceedings and that the liquors were meantime lawfully 
detained by the magistrate.

The inspector having proceeded against Chisholm and Mor­
rison, and having on their trials obtained information that Lavie 
was the owner of the liquors and that he was the real occupier of 
the premises upon which the liquors were found, was liound to 
proceed against Lavie and put himself in a position where lie 
could have the liquors condemned and forfeited. It must, I think, 
lie assumed that he would have taken this course within a reason­
able time, because it was his duty as an inspector to do so, and it 
l ust ah o, 1 think, be a umed that the reason he did not subse­
quently take the necessary proceedings xva° because he thought 
he could not have the liquors forfeited after they had been taken 
under the order for replevin.

Whether this latter view was warranted, and what effect the 
delay in taking proceedings for the forfeiture of the liquors may 
ultimately have on the question as to the ownership of the liquors 
or otherwise, arc questions not argued by counsel on either side 
and I, therefore, refrain from expressing any opinion upon them 
and confine myself to the question raised in this action.

I have not been able to find any authority to aid me in the 
interpretation of s. 50 of the Act upon which the question turns, 
but I have reached the conclusion that that section gave the 
insjieetor a reasonable time to commence proceedings against the 
plaintiff for keeping the liquors for sale—that this reasonable time 
had not expired when the plaintiff's action was commenced and 
that the liquors were therefore lawfully held by the magistrate at 
the time of the commencement of the action.

I should add that, in my opinion, no hard and fast rule can be 
laid down as to what is a reasonable time after liquors have been
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taken under a search warrant within which proceedings must Ik* 
taken for their condemnation and forfeiture. Each case must 
depend upon the facts and circumstances connected with it and 
no undue delay can t>e justified. Ss. 46 to 50, obviously, 1 think, 
do give a reasonable time for the institution of these proceedings, 
and the court will have to determine in each ease whether, under 
the circumstances, there has or has not lieen an unreasonable delay.

The provisions of s. 36 of the Act of 1911 were referred to. but 
in my opinion they do not apply to the case. The proceedings 
having been taken by the issue of a search warrant under s. 46 
the rights of the parties have to lx* decided under that and the 
four following sections of the original Act.

This action, so far as the stipendiary magistrate is concerned, 
would, I think, also fail for want of the notice of action required 
by s. 12 of c. 40 of K.K.N.S., 1900. The notices given were not 
the notices required by the Act. They do not specify the court in 
which the action was intended to Ik* brought and the action was 
brought before the expiration of one month after the notices. The 
judgment against the stipendiary magistrate would, therefore, 
obviously Ik* unjustified in any event.

For the reasons stated, I think the action should Ik* dismissed 
with costs and the appeal allowed with costs.

Drysdalk, J.:—I think the goods in this case were legally 
taken and properly in the custody of the magistrate. I think that 
replevin lies for an illegal detention quite as well as for an improper 
taking. It is said there was illegal detention of the gwxls in question 
in this case after a demand duly made by the owner for their 
return. I think the goods being properly in the custody of the 
magistrate the prosecution had a reasonable time within which to 
take proceedings against the owner looking to confiscation after 
discovery as to ownership that the plaintiff attempted replevin 
without giving the officers a reasonable time to take proper steps 
against the true owner. In short, replevin was attempted before 
there was an illegal detention. I think illegal detention would 
quite justify replevin, but the circumstances in this case do not 
shew such illegal detention.

Ritchie, E..L:—I agree.
Chisholm, J.:—I think the appeal must be allowed with costs, 

and the action dismissed with costs.

N. S. 

8. C

Hill. 

Harris, C J

Dryidale. J

Ritchie, E. 1. 

Chiaholm, J.



464 Dominion Law Hepohts. [40 D.L.R.

N. 8.

6. C.

Chisholm, J.

Mellith, J

I do not see how proceedings of replevin can l>e maintained 
in a case like the present. There was no defect of jurisdiction in 
the magistrate. There* was not and could not be any objection a* 
to the character and constitution of the tribunal, and the magis­
trate sitting as such tribunal had jurisdiction both as to place 
and subject matter. It seems-reasonable that whenever intoxicat­
ing liquor is seized by an officer of the court and brought into 
court with a view to its condemnation, the liquor is to In* considered 
as in the custody of the court and under its control for the time 
lning; and no other court has a right to interfere with that posses­
sion unless such interference is expressly authorized by statute. 
If, whenever liquor is*seized under regular process, it can Ik* 

replevied and shipped out of the jurisdiction, the object of the 
statute can, in all cases, lx* most effectually defeated.

Mellish, J.:—In my opinion the statement of claim herein 
discloses no cause of action. The right to the* possession of the 
goods in question did not at the time of the commencement of tin- 
action depend on their ownership but upon whether they had lieen 
kept for sale in violation of the N.S. Temperance Act, not neces­
sarily by the parties proceeded against but by any person (1910, 
c. 2, s. 50.).

Of course the plaintiff cannot rely for his right to the posses.-ion 
of these* goods upon the illegal agreement alleged in his reply and 
in his testimony to have been made lietween him and the inspector 
of licenses to the effect that the plaintiff, although the goods wen* 
liable to forfeiture as being kept by him for sale in violation of 
said Act, he, the plaintiff, should, nevertheless, 1m* at liberty to 
send them out of Nova Scotia beyond the operation of the Act.

It would further appear from the evidence that the goods, or 
at least part of them, were liable to forfeiture under the Dominion 
Statute, 1916, e. 19, s. 1, for having been illegally brought into the 
province.

Then* is no allegation or proof that the goods were kept for 
an unreasonable or improper length of time by the magistrate.

I have the gravest doubts as to the right in any case to resort 
to replevin proceedings to recover the possession of goods from a 
magistrate who has had the goods properly brought before him 
with a view to their forfeiture to His Majesty and destruction.
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Here, however, it is unnecessary to determine that |>oint. The 
evidence plainly discloses that at the time of the commencement 
of the action the plaintiff was liable under the N.S. Temperance 
Act for having unlawfully kept these goods for sale within the 
limited period and contrary to its provisions and that the forfeiture 
provisions of s. 50 above referred to were applicable.

Although I do not think the point was argued in the appeal, 
I think the magistrate was entitled to notice of the action. 
R.S.N.S., 5th series, c. 40, s. 12, pleaded in par. 4 of the defence.

The appeal should be allowed and the action dismissed with 
costs and a return of the goods ordered.

N. 8.

8. C.

Hill.

Melluh. J

Appeal allowed and action dismissed.

Re OTTAWA SEPARATE SCHOOLS. ONT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, Magee’ g q 

Hudgins, and Ferguson, JJ.A. December 10, 1917.

Constitutional law (§ II A 1—154)—Denominational schools—Ap­
pointment OF COMMISSION FOR—AUTHORITY OF LEGISLATURE OF 
Ontario.

The Act of 7 (ieo. V., c. 59, rcnix'otiiig tjiv appointment of a Com­
mission for the Ottawa Separate Schools, is within the legislative authority 
of the Legislature of the Province of Ontario.

{Ottawa Separate School Trustees v. Ottawa Cor/sir at ion. 82 D.L.R. 10,
[1917] A.C. 70, and the Act of 5 Geo. V., c. 45, distinguished. See anno­
tât ion 24 D.L.R. 492.|

The following question was referred by the Lieutenant- Statement. 
Governor in Council to this Court:—

Are the provisions of the Act respecting the Appointment of a 
Commission for the Ottawa Separate Schools, 7 Geo. V. ch. 59, 
within the legislative authority of the Legislature of Ontario?

The Act was assented to on the 12th April, 1917.
The preamble is as follows:—
“Whereas the Board of Trustees of the Roman Catholic Sep­

arate Schools for the City of Ottawa has heretofore neglected and 
refused to conduct the said schools according to law, and it is 
desirable to provide for the appointment of a Commission to con­
duct and manage the said schools in case the Board makes further 
default.”

And the enacting provisions are as follows :—
“ 1. Whenever the said Board shall neglect or refuse to conduct
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the schools under its control according to law the Minister, with 
the approval of the Lieutenant-Governor in Council, may appoint 
a Commission of not less than three nor more than seven persons 
to act in place of the Board.

“ 2. The Commission may take possession of and administer t he 
property and assets of or under the control of the Board and may 
levy and collect any rates and taxes which the Board might other­
wise be entitled to levy and collect and shall exercise anti perform 
the rights, powers, privileges and duties of the Board in place of 
the Board.

“3. The conduct and management of the schools shall be re­
stored to the Board by the Minister of Education whenever it 
shall appear that the schools will be conducted by the Board ac­
cording to law.

“4. If any question arises as to whether the circumstance- 
justify the appointment or the continuance of a Commission it 
shall be determined on summary application to the Supreme 
Court at Toronto.

“5. The Supreme Court may on summary application make 
any order that may be necessary to secure to the Commission 
appointed under this Act possession of the property and assets to 
which it is entitled.

“6. The Commission shall be a corporation and the Minister 
of Education with the approval aforesaid may appoint Commis­
sioners in addition to or in substitution for Commissioners there­
tofore appointed, provided the number of persons forming a Com­
mission shall not at any time exceed seven.

“7. The Commission shall conduct the said schools in accord­
ance with the Separate Schools Act.

“8. The Minister of Education, with the approval of the 
Lieutenant-Governor in Council, may from time to time advance 
moneys from the Consolidated Revenue Fund to the Commission 
to enable it to carry on the schools under its control.

“9. This Act shall come into force on and from a day to lie 
named by the Lieutenant-Governor in Council by his proclama­
tion.”

McGregor Young, K.C., for the Attorney-General for 
Ontario, after referring to the Act 5 Geo. V. ch. 45, 
which had been declared to be ultra vires by the Judicial
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Committee of the Privy Council (see Ottawa Separate School# 
Trustees v. Ottawa Corporation, [1917] A.C. 76, 32 D.L.R. 10), said 
that the judgment in question held that sec. 3 of the Act was in­
valid under sec. 93 (1) of the British North America Act, since 
it prejudicially affected the right of the supporters of the Roman 
Catholic Separate Schools in Ottawa to elect trustees for the 
management of the schools. In this connection reference was made 
to the judgment of the Privy Council in Ottawa Separate Schools 
Trustees v. Mackcll, [1917] A.C. 62,32 D.L.R. 1, in which it was held 
that a regulation issued by the Detriment of lxlucation, restrict­
ing the use of French in schools, was valid and binding. It was in 
consequence of the failure of the trustees to conduct the schools 
according to law that the Legislature of Ontario passed the Act 
which has been declared invalid by the Privy Council ; and the 
question for the decision of this Court is, whether or not the 
provisions of the Act of 7 Geo. V. ch. 59 are ititra rires of the Legis­
lature. Does the difference between the two Acts get rid of the 
objectionable features of the legislation which have been con­
demned by the Privy Council, or is the Act of 1917 in effect a 
re-enactment of the Act of 1915, and therefore subject to the same 
objections as the earlier Act? The difference is indicated in sec. 
1 of the Act of 1917, which provides that a Commission is only 
to be apiminted when the Board “shall neglect or refuse to con­
duct the schools under its control according to law.” Furthermore, 
it is provided by sec. 3 that the conduct and management of the 
schools shall be restored to the Board “whenever it shall appear 
that the schools will be conducted by the Board according to law.” 
Then comes the important sec. 4, not found in the earlier Act, 
under which any question as to the appointment or continuance of a 
Commission shall be determined on summary application to the 
Supreme Court at Toronto. [Magee, J.A.:—Why not take 
the ordinary remedies against trustees who refuse or neglect 
to perform their duties?] That point is covered by the 
judgments of the Privy Council in the cases referred to. It 
is clear that the ordinary remedies are insufficient. [Meredith, 
C.J.O., thought that the course taken by the Legislature 
was illogical. The Board should not retain its status as a 
corporation in case of neglect or refusal to exercise its powers
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according to law.] It is submitted that the scheme of the statute b 
quite logical. The Board is left as a corporation, with a view to 
its reinstatement, when it shall become apparent that it will obey 
the law. The objection of the Privy Council is not directed against 
the principle of the earlier Act, but is aimed at the manner in which 
it has been framed. It is submitted that the objectionable feature* 
have beçn eliminated in the Act now under review. Reference was 
made, upon the question of “prejudicial effect,” under sec. 93, 
provision 1, of the British North America Act, to the judgment of 
Meredith, C.J.C.P., in Ottawa Separate School Trusteed v. City 
of Ottawa (1915), 34 O.L.R. 624, 627, 24 D.L.R. 497.

N. A. Belcourt, K.C., and J. //. Fraser, for the Ottawa Separate 
School Board, argued that the provisions of the statute of 1917 
are in substance and essence the provisions to the same purpose 
contained in the statute of 1915, which has been declared 
invalid by the Privy Council, because it prejudicially affects 
a right or privilege with respect to Roman Catholic Separate 
Schools within the meaning of sec. 93, provision 1, of the 
British North America Act. It is plain from the judgment of their 
Lordships (Ottawa Separate Schools Trustees v. Ottawa Corporation, 
supra) that the mere creation of the power given by the Act. 
independently and outside of its exercise, constitutes the incurable 
defect of the legislation reviewed by them, and the same defect is 
apparent in the legislation which is now in question. It is the 
creating of the power which is ultra vires, whether exercised or not. 
The only distinction that can be made l>etween the two statutes is, 
that, by sec. 4 of the Act of 1917, the discretion of the Minister of 
Education in appointing such a Commission may on summary 
application be reviewed by this Court, and that, by sec. 3, the 
conduct and management of the schools shall be restored to the 
Board by the Minister whenever it shall appear to him that the 
schools will l>e conducted by the Board according to law. It i* 
submitted that sec. 4 has no legislative value because it is not 
provided with any sanction whatever. It is clear that the juris­
diction of the Court could not be exercised unless the Minister had 
previously exercised the power of appointing a Commission, which 
under the judgment of the Privy Council constitutes the prejudice 
and renders the legislation ultra vires. All that would be secured I>y 
this section would be an academic opinion, which would leave the
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power of the Minister wholly intact. As to the power of the 
Minister under sec. 3 to restore to the Board the conduct and 
management of the schools, it is absolutely unfettered, not being 
subject even to the illusory recourse to the Court for an opinion, 
as provided for with regard to sec. 4. It would always lx* in the 
power of the Minister to withhold in toto and indefinitely the 
rights, privileges, powers, and duties of the Board. Section 3 is, 
therefore, open to all the objections found against the former law 
by the Privy Council. The trustees, as such, are not amenable to 
the Legislature or to the Minister of Education, but only to the 
Roman Catholic Separate Schools ratepayers of t he city of < Htawa, 
and to the Courts, which can compel them to perform their duties, 
by various means, such as mandatory injunction, imprisonment, 
personal condemnation to pay damages, and the* imposition of 
fines and penalties prescribed by the school laws.

Meredith, C.J.O.:—Question referred by the Lieutenant- 
Governor in Council, under the authority of the Constitutional 
Questions Act, R.S.O. 1914, ch. 85, to the Appellate 
Division of the Supreme Court of Ontario for hearing and con­
sideration.

The question referred is: Are the provisions of the Act respect­
ing the Appointment of a Commission for the Ottawa Separate 
Schools, passed in the 7th year of His Majesty's reign and chap­
tered 59, within the legislative authority of the Legislature of the 
Province of Ontario?

It has been declared by the Judicial Committee of the Privy 
Council that a former Act for the appointment of a Commission 
for these schools (ô Geo. V. ch. 45), as framed, was ultra tires.

The reasons for the decisions of the Judicial Committee are 
reported: Ottawa Separate Schools Trustees v. Ottawa Corporation, 
11917] A C. 76, 33 Times L.R. 41, 32 D.L.R. 10; and we have also 
had the opportunity of hearing read the shorthand report of the 
argument l)efore that Board.

All that has been decided is that the Act 5 Geo. V. ch. 45, as 
framed, is ultra vires, and there is nothing to indicate or to require 
us to hold that, in the circumstances which exi<t as to these 
schools, it is not competent for the Legislature to make provision 
for meeting the conditions which these circumstances have
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created and by a properly framed enactment to suspend the powers 
and functions of the Separate School Hoard if and so long as it 
refuses to conduct the schools under its management in accordance 
with the law. Indeed, the careful wording of the declaration of 
the Judicial Committee, and the fact that it is limited to the Act 
as framed, appear to me to indicate the contrary and to warrant 
the inference that, in the view of the Judicial Committee, it would 
be competent for the Legislature to pass such an enactment as I 
have mentioned, or at all events to leave open the question of it> 
right to do so.

The lord Chancellor said 32 D.LR. at p. 13:—
“The case liefore their Lordships is not that of a mere inter­

ference with a right or privilege, but of a provision which enables 
it to be withdrawn in toto for an indefinite time. Their Lordships 
have no doubt that the power so given would l^e exercised with 
wisdom ami moderation, but it is the creation of the power ami 
not its exercise that is subject to objection, and the objection 
would not be removed even though the powers conferred wen* 
never exercised at all. To give authority to withdraw a right or 
privilege under these conditions necessarily operates to tin- 
prejudice of the class of persons affected by the withdrawal."

This I take to be the key-note of the judgment; and, if the 
objectionable feature of the legislation of 5 Geo. V. ch. 45, referred 
to by the Ix>rd Chancellor, is not present in the Act now in ques­
tion, in my opinion it is not ultra vires.

The important differences between the two Acts are : that the 
Act of 1915 gave to the Minister of Education, if in his opinion 
there was a failure to comply with the provisions of the Act, 
having obtained the approval of the Lieutenant-Governor in 
Council, the power to appoint a Commission and to vest in it the 
powers of the School Board, including the right to deal with and 
administer its rights, properties, and assets, and to suspend or 
withdraw all or any of the rights, powers, and privileges of the 
Board, and whenever he might think it desirable to do so to restore 
them or any part of them and to revest them in the Board; while 
the Act in question gives the right to appoint a commission only 
when the Board, in fact, neglects or refuses to conduct the schools 
under its control according to law; and the provision as to the 
restoration to the Board of the conduct and management of the
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schools is, that they shall he restored by the Minister of Education 
whenever it shall appear that the schools will be conducted by the 
Board according to law.

Another difference is, that the Act in question provides by sec. 
•1 that :—

“If any question arises as to whether the circumstances justify 
the appointment or the continuance of a Commission it shall lx? 
determined on summary application to the Supreme Court at 
Toronto.”

It is contended by counsel for the School Board that the power 
of the Minister of Education to appoint a Commission is the same 
as it was under the previous Act, and that it is only after a Com­
mission has been appointed, and it has taken possession of the 
schools and their property, anti actually begun the conduct of 
the schools and the administ ration of their property, that resort can 
be had to the provisions of sec. 4.

With that contention I do not agree. It is only if and when the 
Board neglects or refuses to conduct the schools under its control 
according to law that the power to appoint a Commission arises; 
and any attempt or threat to appoint or the appointment of a 
Commission, when the facts do not justify the appointment, 
would be an unlawful act, and the doing of it or the acting of a 
Commission so appointed could be restrained by injunction, just 
as any other unlawful act may be.

It was also contended that it is only when it appears to the 
Minister that the schools will be conducted by the Board according 
to law that the conduct and management of the schools are to be 
restored by the Minister. I do not so understand sec. 3; it is by it 
made the duty of the Minister to restore when it appears—not 
appears to him, but, in fact, appears—that the schools will be 
conducted by the Board according to law; and that duty, like any 
other duty, may be enforced by the law.

The use of the words “shall appear” was evidently thought 
to be an accurate expression to be used in fixing the time when the 
restoration is to take place, because the Commission and not the 
Board would be in possession when the right to restoration would 
arise, and what in effect the section provides is, that, whenever 
there exists an honest intention on the part of the Board to con­
duct the schools, if the conduct and management of them are
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restored to it, according to law, the right to have them restore 
arises, anti that right is not dependent on the view of the Minister 
as to whether the honest intention exists, hut upon whether or 
not it, in fact, exists; and I am inclined to think that, if a Boar i 
which honestly intended to conduct its schools according to lav 
should express that intention to the Minister, and require him to 
restore to it the conduct and management of its schools, he would 
be l)ound to restore them—and, if he refused to do so, the right of 
the Board might be enforced by mandamus.

But, however that may lie, I see nothing in sec. 4 which i- 
open to objection.

The expression “continuance of a Commission” is not, I think, 
well chosen, but what is plainly meant is, that, where the Minister 
and the Board differ as to whether the condition upon which the 
right to have the conduct and management of the schools restored 
to the Board exists, there shall be the easy and speedy way for 
determining the matter in dispute which sec. 4 provides.

The provisions of the Act in question are not, in my opinion, 
open to the objection which was held to l>e fatal to the validity of 
the earlier Act, but are intra vires the Legislature by which they 
were enacted.

Even if it were not as clear as I think it is that the effect of tin- 
decision of the Judicial Committee is not to declare that it is not 
competent for the legislature to meet such conditions as exist in 
the case of these Ottawa schools, by providing for the suspension 
of the powers of the Board if and while it refuses to obey the law 
and insists upon conducting the schools under its charge in de­
fiance of the law, I would decline to take the responsibility of 
holding that where such conditions exist the legislature is power­
less to provide an effective remedy for ensuring that the schools 
shall be conducted according to law and for securing to those 
Separate School supporters who are desirous that the law should 
be obeyed the privileges which they are entitled to enjoy under the 
provisions of the British North America Act—always provide-1 
that, where the remedy is the suspension of the powers of the 
Board, that suspension is to continue only so long as the purpose 
and intention to disobey the law exist.

The consequences of giving effect to the contention of counsel 
for the Board would be destructive of the Separate School system.
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It would mean that a School Board, whenever it chooses to do so, 
may conduct the schools under its control and management as it 
pleases; it may teach in them what it pleases and teach it as it 
chooses; it may refuse to appoint or employ qualified teachers 
and may employ and pay unqualified ones; and, so long as the 
majority of the supporters of the schools approve of what the 
Board does, there would be open no effective remedy for these 
abuses or effective means for securing to a minority desirous of 
having the schools conducted according to law, its right to have 
them so conducted. If it were attempted to dissolve the corpora­
tion, the same objection that is now urged would be raised; and, 
if the Board's contention is well-founded, such a step would be a 
violation of the rights of the supporters of the schools : to remove 
the mendærs of the Board from office would be a useless thing to 
do, for their places would be filled by others who would follow the 
course that their predecessors had followed; and resort to the ord­
inary machinery and process of the Courts would afford no effec­
tive remedy ;,and, while the schools were being conducted in de­
fiance of the law, the Board would go on exercising the power of 
levying taxes which it possesses, for the support of schools which 
were being unlawfully conducted, and levying these taxes not only 
from those who approve of what is being done but from those who 
are opposed to its being done. A minority that does not approve 
may, no doubt, withdraw from supporting Separate Schools and 
become Public School supporters, but to compel them to do this 
would be to deprive them of the privilege they hold dear of sending 
their children to schools in which religious instruction according 
to the tenets of the Roman Catholic Church will be imparted to 
them as part of their education, instead of sending them to the 
Public Schools and contributing to the support of those schools. 
It must be borne in mind that in urban municipalities a minority 
cannot withdraw and set up Separate Schools conducted and man­
aged by trustees chosen by themselves, for all the schools in such 
municipalities are controlled and managed by one Board chosen 
by the Separate School supporters of the municipality.

I decline, unless compelled to do so by a decision which is 
binding on this Court, to hold that a system so unworkable, and 
in mv opinion so unfair, has been fastened upon the people of 
Ontario by the British North America Act; and, in my judgment, 
no such decision has yet been pronounced.
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I would, for these reasons, answer in the affirmative tin* 
question referred.

Maclaren and Magee, JJ.A., agreed with Meredith, C.J.O,

Hodoins, J.A.:—I concur in the judgment of my Lord the 
Chief Justice, which I have had the advantage of perusing, and 
agree that the expressions used in the judgment in the earlier east-, 
Ottawa Separate Schools Trustees v. Ottawa Corporation, [1917] 
AX’. 76, 32 D.L.R. 10, must be treated as having been carefully 
weighed and not to lx* pressed beyond their plain import. To carry 
them further would have very serious consequences ; and this 
Court, being fully apprised of the situation, should be careful not 
to read into that judgment anything not actually decided by it.

The right and privilege dealt with by the Judicial Committee 
was that of electing trustees and through them managing the 
Separate Schools. That the trustees so chosen were bound to 
manage the schools in accordance with the law is demonstrated by 
the result of Ottawa Separate Schools Trustees v. Mackell, [1917] 
A.C. 62, 32 D.L.R. 1.

The Judicial Committee point out that the trustees, if they 
refuse to comply with the regulations and thus violate their duty, 
are amenable to process of attachment. But, if that remedy' was 
enforced, the right to manage in accordance with the law would 
still remain with the class for whose benefit the school was estab­
lished, notwithstanding the default of its agents. It was, therefore, 
the substitution—indefinite in point of time and depending for 
its cessation upon the uncontrolled view of a designated Min­
ister—of a nominated Board in place of the elective body pro­
vided by the original statute, that determined the case adversely 
to the Commission. The right and privilege of establishing and 
managing schools was, so far as the class was concerned, exercised 
by the election of trustees through whom that establishment and 
management were to Ik? carried out. It seemed to their Lordship* 
that the right and privilege so to be exercised was prejudicially 
affected even though the elected trustees refused to exercise that 
part of the right which it was their duty to perform. And this 
was so because, as I understand the judgment, the substitution 
effected by the statute was so complete as to eliminate, for a pos-

1.
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sibly indeterminate period, the underlying right, and was not 
limited to supplying an interim method for performing the 
neglected duty.

The present statute appears to avoid that difficulty ; and, while 
not couched, as is pointed out by my Lord the Chief Justice, in 
language absolutely incapable of lieing criticised, it is, I think, 
reasonably clear and definite in avoiding the vice of the earlier 
enactment.

It seems to have been considered by the Judicial Committee 
that if the trustees and their supporters failed “to observe the 
duties incident to the rights and privileges created in their favour 
the result is that the children of Homan Catholic parents are under 
obligation to attend the common schools, and thus lose the 
privileges intended to lx? reserved in their favour under provision 
1 of sec. 93 of the British North America Act. 1807" 32 D.L.H. 
at p. 14. This conclusion, however, leaves out of consideration 
the position created by the school legislation now in force in this 
Province. The children of Homan Catholic parents have no 
statutory right to attend the Public Schools. That right is 
confined, by sec. (> of the Public Schools Act, lt.S.O. 1914, ch. 200, 
to the children of supporters of the Public Schools, for whom alone 
Public School trustees are obliged to provide accommodation. 
(See sec. 73, clause (d)). And the Truancy Act, R.S.O. 1914, ch. 
274, gives no right to attend Public Schools to children of Separate 
School supporters.

When Separate Schools are once est ablished, the supporters of 
Public and Separate Schools arc segregated for the purpose of 
taxation in support of each class of schools, and it would create 
confusion worse confounded, both in regard to the physical 
accommodation of the children and in the collection of rates and 
taxes for establishing and maintaining these different schools, if 
children of Separate School supporters attempted to attend the 
Public Schools, already filled to overflowing.

The system adopted by the Legislature enables the supporters 
of Separate Schools to exempt themselves from Public School 
taxes by a notice, if given twforc the 1st Mardi in any year. 
When once that is done, it is not possible for a Separate School 
supporter to enable his child to attend a Public School unless he 
elects, by formal notice given to the clerk of the municipality 
before the second Wednesday in the following January, to abandon
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the support of a Separate School and to become a supporter of a 
Public School. And, while this notice also allows him to escape tin 
tax for the future maintenance of the Separate Schools, it does not 
exempt him from liability for that imposed before his withdrawal, 
nor from his share of any debenture or mortgage debt incurred 
for the purchase of a site anti the erection of a school while he was 
a Separate School supporter.

While, therefore, their children are not free to attend Public 
Schools, nor Public School trustees bound to provide for them, 
the Separate School supporters themselves are unable to escape 
from the rates, anti are actually finding the money which is being 
spent in paying unqualified teachers and in other illegal way.-. 
Such a situation requires a remedy in the interest of all concerned. 
A solution of the serious difficulty, created by the refusal of elected 
trustees to conform to their statutory duties, through the appoint­
ment of a statutory body charged with administration, only during 
the period of contumacy, cannot, in my view, if proper safeguards 
are provided for the resumption by the trustees of their functions, 
when they are ready, in good faith, to carry them out. prejudicially 
interfere with a right which carries with it the obligation of con­
formity with the law.

Feuuvson, J.A.:—The Province has a right to regulate the 
conduct and management of Separate Schools—Ottawa Separate 
Schools Trustees y. Mackell, [1917] A.C. 62,32 D.L.K. 1—but not to 
enact legislation, the effect or form.of which is to deprive, or confer 
on the Minister of Education power to deprive, Separate School 
supporters of the right and privilege which they enjoyed at Con­
federation of electing trustees with power to manage their Separate 
Schools according to law: Ottawa Separate Schools Trustees v. Ottawa 
Corporation, [1917] A.C. 76, 32 D.L.R. 10.

Counsel for the Attorney-General submits: that the fatal 
objection to the legislation of 1915 was, that it permitted the right 
and privilege of the Separate School supporters to manage their 
denominational schools to be withdrawn, not temporarily, but in 
such a manner and to such an extent that the withdrawal might 
possibly amount to a total extinction of the right and privilege. 
It seems plain that the Act of 1915 gave to the Minister of Educa­
tion a discretion not only as to w hen he might name Commissioners
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with power to assume control of the schools, but also gave him the 
power, in the exercise of his uncontrolled discretion, to say.when 
the management should be restored, thus conferring on him not 
merely a power to declare and effect a temporary suspension, but 
the power to withdraw at and during his pleasure the right and 
privilege enjoyed by the class. The words of that Act (5 Geo. V. 
eh. 45, sec. 3) were:—

“ If, in the opinion of the Minister of Education, the said Board 
fails to comply . . . he shall have power . . . to suspend 
or withdraw . . . and whenever he may think desirable to
restore . . .”

While there was nothing in the Act of 1015 to interfere with or. 
restrain the exercise of the Minister's discretion and power in 
assuming or in letting go of control, there is in the Act of 1017 
both limitation and restraint. Vnder the Act of 1017, the Min­
ister's power does not accrue till the School Board does in fact 
neglect or refuse to conduct the schools according to law, and his 
power and control ends when in fact the Board will conduct the 
schools according to law, and the Act provides that these questions 
of fact are, in case of dispute, to be settled by the Supreme Court, 
and there is also in the Act a peremptory requirement of restora­
tion of control so soon as these facts are established. The words 
of the Act of 1917 are:—

“Whenever the said Board shall neglect or refuse to con­
duct . . . according to law the Minister . . . may 
appoint a Commission . . . The Commission may take pos­
session . . . and exercise . . . the rights ... of
the Board . . . Conduct ... of the schools shall be 
restored . . . whenever . . . the schools will be con­
ducted . . . according to law. . . . Any question . . .
shall be determined on . . . application to the Supreme
Court . . .”

In my opinion, the Act of 1917 differs in pith and substance, 
as well as in form, from the Act of 1915, declared by the Judicial 
Committee of the Privy Council to be ultra vires.

Counsel for the Separate School Board submits that, while it 
may have been established by the Mackcll case that the Province 
has a limited right to regulate the conduct and management 
of the Separate Schools, it is established by the Ottawa Corporation
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case (supra) that the Province may only enforce its regulation 
legislation by process in the nature of injunction or attachment. 
In his written argument he says:—

“The Board of Trustees and the trustees,' qua trustees, are 
amenable only:—

“ 1st. To the Roman Catholic Separate Schools ratepayers of 
the City of Ottawa, who elected them and can defeat them.

“2nd. To the Courts, which may compel the Board and the 
members thereof, by mandatory injunction, to perform any duty 
in which they may have failed, and that by (a) imprisonment, 
(6) personal condemnation to pay any damages resulting from 
their alleged misconduct, (c) the imposition of fines and penalties 
prescribed by the School Laws.

“But, as such trustees, they are not amenable to the Legislature.
“If a corporation or a trustee fails or neglects to perform it* 

or his duty or obligation according to law, the remedy consists in 
compelling such corporation or trustee to perform such duty or 
obligation according to law. It does not lie in depriving the corpor­
ation or the trustee of all its or his rights, privileges, powers, and 
duties.

“With regard to educational matters, the Provincial Legis­
lature is always subject to the restriction or limitation of provision 
1 of sec. 03 of the British North America Act, in this, that such 
legislation must not prejudicially affect any right or privilege with 
regard to denominational schools, under pain of complete nullity.

“The Privy Council has held that the right or privilege to 
conduct schools and manage the property thereof is a right or 
privilege which cannot l)e taken away and entrusted to others 
without prejudicially affecting the right or privilege of Roman 
Catholic Separate School supporters guaranteed by the British 
North America Act.

“The limitation imposed on the Legislature by provision 1 
of sec. 93, British North America Act, 1867, is, of course, equally 
binding on the Courts. Whilst in the case of any corporation, 
municipal, joint stock, or other, the Courts may make an order to 
dissolve, wind up, or for a receiver, temporarily or permanently, 
or any other order with regard to the conduct of such corporation 
or administration of its property, it is not, since the judgment of 
the Privy Council, open to urge that such an order could now l>e
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made by the Court» with regard to the Board or the schools in 
question.”

I have quoted this argument at length, in order that we may 
have l>efore us just what the issue is between the parties in refer­
ence to the construction of the Act submitted for our consideration. 
I take the effect of the foregoing argument to lx* that, while the 
Province is authorised to suppress rel>ellion in the Separate Schools, 
it has not power to follow that up by disqualifying the trustees, 
and, thereupon, by taking control and carrying on the 
schools even temporarily, if in so doing its legislation in any way 
effects or supersedes the right and privilege of the Separate School 
supporters to manage their schools. It is a question of construc­
tion; and, after carefully considering the Act in the light of Mr. 
Belcourt's argument, I would not construe the Act as transgressing 
the limitations claimed by Mr. Beleourt in the foregoing sub­
missions.

As I see it, the question is, does this legislation of 1917, in form 
or in effect, take away or supersede the right of the Separate 
School supporters to elect and maintain in office, and to have their 
schools and school property managed by, elected trustees who do 
and will conduct and manage the schools according to law, or does 
it simply restrain these trustees from acting while they persist in 
refusing so to conduct the schools, and follow that declaration up 
by providing for the interim preservation of the proj)erty and busi­
ness of the Separate School supporters, during the time that the 
elected trustees, by their refusal to act according to law, render 
themselves unable to exercise the powers of the office of trustee?

By the joint effect of the decisions of the Judicial Committee 
of the Privy’ Council in the Mackell and Ottawa Corporation 
cases, the power of the Province to regulate is subject to the re­
striction that the carry ing out of the regulations is placed in the 
hands of elected trustees. This must mean legally qualified trustees. 
Tlie right of the Province is limited to regulating; the right of the 
class to managing according to law. The trustees elected owe to 
the class and to the Province the duty to manage according to law, 
and a violation of that duty may be restrained by injunction and 
punished by attachment; but it would appear that, in the opinion 
of the Legislature, these remedies have proven inadequate, and 
I read the legislation submitted for our consideration as an Act
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to provide more adequate remedies. I do not read the Act as 
school legislation, under sec. 93 of the British North America Act, 
creating a new limitation upon, or as suspending, withdrawing, 
or interfering with, the right and privilege of the Separate School 
supporters to have their denominational schools managed by a 
Board elected by themselves. I consider and would construe the 
Act as legislation under sec. 92, and as enacting only that the 
elected trustees by their own voluntary illegal acts 
disqualify themselves from acting as trustees while they con­
tumaciously refuse to act according to law, and that, by thus 
acting, they create a condition of affairs wherein the Separate 
School supporters have not in office persons able and qualified in 
the eyes of the law’ to act as their agents and trustees. As a result 
of these voluntary and illegal acts of the persons elected to be 
trustees, and their consequent inability to act as such, the trust 
estate is without managers. If this condition existed in refer­
ence to the property and business of an ordinary corporation, the 
Courts of this Province would, on application, appoint receivers 
and managers to preserve for the cestuis que trust their 
property, business, and rights, until the same could he handed over 
to duly appointed and qualified trustees.

No adequate machinery can be provided by the Courts for 
carrying on and conducting the business of a public body such as a 
Separate School Board; and, in the absence of such machinery, 
no effective order could be made; this Act purports to furnish 
the machinery; but, instead of leaving to the Courts the appoint­
ment of such receivers and managers, it provides that they may lx» 
appointed by the Minister of Education ; the jurisdiction and right 
of the Minister being limited to appointing and authorising the 
receivers and managers to take control only when a certain con­
dition has in fact arisen, not when in his opinion it has arisen or 
it is just and equitable.

The legislation empowers the receivers and managers appointed 
by the Minister to perform the duties of their office during such 
time only as the Separate School supporters fail to provide a 
Board of trustees qualified and willing to manage the school' 
according to law.

For these reasons, I am of the opinion that the legislation now 
submitted for our consideration is in essence and in form an Act
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to provide means of conducing the Ottawa Separate Schools, and 
of preserving and administering their property and revenues, 
during such time only as the Separate School supporters shall fail 
effectively to exercise their right and privilege, t'.e., during such 
time as there are not in office duly qualified trustees willing ami 
thus able to perform their duties, and is in pith and substance an 
Act to provide more adequate remedies and protection for the 
Separate School supporters injuriously affected by the wrongful 
acts of the persons chosen by them as their agents, and that the 
legislation does not transgress the limits claimed by counsel for 
the School Board, and is not open to the criticism directed to the 
legislation of 1915, of creating what is or what might l>e an effective 
instrument to deprive the Separate School supporters of their 
rights and privileges.

Were I of the opinion that the legislation of 1917 did in fact 
transgress the limits claimed by Mr. Belcourt, and did provide for 
a temporary suspension of or interference with the right 
of the Separate School supporters to enjoy and maintain 
denominational schools managed by trustees elected by themselves, 
I would not be prepared, in the absence of binding authority, to 
say that such an Act, the purpose and essence of which is to 
enforce regulating legislation which it has been established the 
Province has the right to enact, was ultra vires of the Provincial 
legislature; and, for the reasons stated in the opinions of my Lord 
the Chief Justice and my brother Hodgins, with which I agree, 
I do not read the pronouncement of the Judicial Committee, in 
the Ottawa Corporation case (supra) as having decided that it is 
not within the power of the legislature of Ontario to enact such 
le gislation as is necessary for the administration of justice in the 
Province, and the protection of the property and civil rights of the 
Separate School supporters and of every mender of that class, 
whether of the majority or minority in the class, against the wrong­
doing of their agents and trustees: see the British North America 
Act, sec. 92, provisions 13 and 14.

Question answered in the affirmative.
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BANK OF HAMILTON v. BAMFIELD.
British Columbia Court of Appeal, Macdonald, C.J.A.. and Martin, McPhillips 

and Elxrts.JJ.A. April », 1918.

Principal and surety ($ II—15)'—Guarantee to hank—Defences.
One who freely and voluntarily enters into guarantees ami a collateral 

agreement with a hank, the hank acting upon them to its detriment, 
cannot set up the defence that he did not intend to undertake the liability 
shewn to exist, and that he would not have entered into the guarantees 
if he had known the true state of the accounts.

Appeal by defendant from judgment of Gregory, J. Affirmed. 
Litingthne, Armovr & (VDett, for appellant ; S. S. Taylor, K.( 

for respondent (and Brown).
Macdonald, C.J.A.:—I would dismiss the appeal.
Martin, J.A., dismissed the appeal.
McPhillips, J.A.:—This appeal has relation to two guaranties 

given to a bank and a contemporaneous agreement referring to 
the guarantees relative to collateral security and guaranteeing all 
sums then due and accruing due and owing to the bank (the 
respondent in the appeal) from T. R. Nickson, Mary Nickson, 
wife of T. R. Nickson, and T. R. Nickson and Alfred St. John, 
carrying on business as T. R. Nickson and Go., and from T. R. 
Nickson and Go. Limited, the guarantor lieing the defendant (the 
appellant in the . The form of the guarantees may lie said
to lie the usual form in use by the banks of Canada, and read 
respectively “for the due payment of the sums which are now or 
shall at any time thereafter lie owing to the bank from T. R. 
Nickson and Co., of Vancouver, B.C., and T. R. Nickson and Go. 
Limited, of Vancouver, BAY* (the principal debtor). It would 
appear that previous to the giving of the guarantee of January 2, 
1914, guarantees prior in date existed, but when executed by tin- 
appellant were made subject to a condition which the bank 
throughout refused to accept or lx* Ixiund by, although the singular 
situation seemed to he present throughout a long time, that 
advances were made presumably upon the faith of these guarantees. 
Whilst this would not appear to lx* good business procedure, yet 
the only explanation that is forthcoming may lx* said to lx* that it 
was always expected that the condition would, in the end, lx* with­
drawn; it was a comlition which would operate to defer payments 
if liability accrued under the guarantee. This condition of things 
was present at the time of the giving of the guarantees sued upon, 
and a great deal of reliance is placed upon the fact that the bank,

D3A
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nevertheless, kept insisting that the appellant was liable upon B* 
these previous guarantees. In my opinion, it cannot lx- con- C. A. 
sidered that these previous guarantees were operative or effective, pANK or 
the parties never being ad idem in relation thereto. However, in Hamilton 

the way I view matters, this is wholly immaterial, also it is inuna- Bamfikld. 

terial as to what was understood with respect to the collateral M,.phïïï~ j A 
securities held bv way of assignments of money due to the prin­
cipal debtor by the City of Vancouver, as at the time of the giving 
of the guarantees sued upon, the must be held to have
been fully acquainted with all the facts and circumstances, and 
as to the value of these assignments of moneys due by tin* City 
of Vancouver and that they fell far short of the value previously 
placed thereon, namely, 870,(MM). The appellant was a director 
of the T. K. Nickson Co. Ltd., and it is a matter of fair inference 
that the business affairs of the principal debtor were well known 
to him, or should have been. It cannot be said, upon the facts, 
that there was any fraudulent concealment and misrepresentation 
practised upon the appellant, the guarantor, by the bank, and 
consideration for the giving of the guarantees is well established, 
fortified to the further degree, that, in the giving of the guarantees 
sued upon, the condition previously insi? was removed or
not insisted upon, and a further express advance was thereupon 
made of the very considerable sum of $30,000. The trial judge 
found in favour of the bank and upheld the guarantees, directing 
a reference to find the true amount due in respect thereof, and 1 
cannot persuade myself, notwithstanding the very elaborate and 
able arguments of counsel for the appellant, that the trial judge 
arrived at a wrong conclusion, and he had the benefit of swing 
and hearing the witnesses throughout a long trial, and it would 
appear that the case was gone into with much care, and all the 
available evidence was before the court, and tin* trial judge has 
remarked upon the evidence in such a manner as would disentitle 
this court from disturbing the ‘ nt unless it were clearly of 
the opinion that there has lx>en error in law, the principles upon 
which appellate courts are to act in such cases, in my opinion, 
prevent any contrary opinion being arrived at. See Coghlan v.
Cumberland, [1898] 1 Ch. 704; Re Wagstajf, [1908] 1 (’ll. 102; in Lodge 
Holes Colliery Co. v. Wednesbury Corp., [1908] A.C. 323, Lord 
Lorebum, L.C., at p. 320:—

C8A
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When a finding of fact rests u|x»n the result of oral evidence it is in its 

weight hardly distinguishable from the vemict of a jury, except that a jutv 
gives no reasons. The former practice of Courts of Equity arose from t hr* 
fact that decisions often rested u|*»n evidence on pa|ier, of which an up|*‘ll u 1 
court can judge as well as a court of first instance.

It cannot In* successfully gainsaid that the appellant freely an ! 
voluntarily entered into the guarantees and agreement—and tin- 

bank acted upon them to its detriment in making very consider­
able advances—and the learned trial judge construed them and 
gave effect to them in accordance with the true intent, meaning 
and understanding of the parties a> expressed in the writing-. 
(See Hank of Montreal v. Mounter Hank (1870), I.R. 11 (\L. 47. 
/mt Fitzgerald, J., at p. 55; Barber v. MackreU ( 1802). 68 L.T. 
29 (C.A.); York City County Hanking Co. v. Haiabridge (1880 . 
43 L.T. 732.) That the appellant did not intend to undertake tic 

liability now shewn to exist and would not have entered into tin 
guarantees ami contemporaneous agreement had he known tin- 

true state of accounts and the shrinkage of the collateral from 
alxiut .$7().(KN) to 87,000, or that he never intended to incur tin- 

liability that is now shewn to exist, is of no avail. He was in no 

way imposed upon by the bank. In Stewart <t* Macdonald \ 
Young (1894), 38 Sol. Jo. 385, Wills, J., said:—

That a surety will not he relieved from liability because the language ..f 
the guarantee carries more than the parties may have contemplated—even 
though the court may be of the opinion that had the surety understood tin- 
lie would not have entered into the guarantee. See Steele v. Hoe (1849;. If 
Q.B. 431 ; Broom v. Batchelor (1856), 1 H. & X. 255; Chalmers v. Victors (lsii> 
18 L.T. 481; Hoad v. Grace (1861), 7 H. & N. 494.

(Note (t) p. 474, Hals. Laws of Kngland, vol. 15, and also >ce 

Taff Yale II. Co. v. Darin & Sons, [1894] 1 Q.B. 43; and Jacket' v. 

International Cable Co. (1888), 5 T.L.R. 13); London Assurance 
Co. v. Hold (1844), 6 Q.B. 514, 115 E.R. 192.

Upon the whole case, therefore, my opinion is that the appel­
lant is liable upon the guarantees and upon the eontemporancuu- 
agreement, for the balance that may In* due and owing by the 
prineipal debtors as set forth in the two guarantees, and the con­
temporaneous agreement. That balance, of course, can only lx* 
that which constitutes a legal debt due and owing by the principal 
debtors. See Sivan v. Hank of Scotland (1836), 10 Bli. (N.S.) 
627, 6 E.R. 231.

I would dismiss the appeal.
Eberts, J.A., would dismiss appeal. Appeal dismissed.Ebert*. J.A.
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UNION NATURAL GAS Co. v. CHATHAM GAS Co. CAN.
Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff and ,s (' 

Anglin, JJ. March 25, 1918.

Contracts (§ II D—157)—Supply or uah “in the city”—Extension or 
city limits—Rights or parties.

A contract by the producers to supply all the gas required, to a com­
pany empowered to distribute and sell "to consumers “in the city” does 
not extend to territory annexed to the city after the contract was made.

H'nion Xatural Cas Co. v. Chatham Cas Co., 38 D.L.R. 753, reversing 
34 D.L.R. 4M, reversed ; City of Calgary v. Canadian Western Xatural 
Cas Co., 40 D.L.R. 201, 56 Can. S.C.R. 117, distinguished.]

Appeal from a decision of the Appellate Division of the Supreme Statement. 
Court of Ontario, 38 D.L.R. 753, setting aside the judgment at 
the trial, 34 D.L.R. 484, in favour of the plaintiffs and ordering a 
new trial. Reversed.

The facts are as follows:—
In 1ÎMM», the predecessors in title of the Union Natural Gas Co. 

which owned gas leases in the townships of Raleigh and East 
Tilbury contiguous to the City of Chatham entered into a contract 
with the Chatham Gas Co. which supplied the inhabitants of the 
city. By this contract the Union Co. agreed to supply to the 
Chatham Co. all the gas required by the latter " i ga>
to no other person or company in the city so long as the Chatham 
Co. continued to take it, and the latter agreed to take all it needed 
from the Union Co.

In 1915, while this contract was still in operation, the Dominion 
Sugar Co. established a refinery on land in Raleigh which, in the 
following year, was annexed to the city. The Chatham Gas Co., 
by contract in writing, agreed to supply the gas required by the 
Sugar Co. and claimed that the Union Co. was obliged by its con­
tract to furnish this extra supply. The Union Co. denied this and 
brought action for a declaration that it was only obliged to furnish 
gas for distribution in the city, according to the limits thereof in 
1006, when the contract was made and for an injunction against 
the Chatham Co. diverting its gas to the annexed territory.

The trial judge was of opinion that the contract of 1900 covered 
the annexed territory, but considered the agreement with the 
Sugar Co. to Ik* unfair to the Union Co. and granted a qualified 
injunction against diverting the gas to the territory annexed under 
the contract with the Sugar ( *o. or entering into any other contract 
therefor without the approval of the court. Both parties appealed

1^4638
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to the Appellate Division which, without considering the merit» 
of the case, ordered a new tiial with liberty to add the Dominion 
Sugar Co. as a party to the action. The Union Co. then appealed 
to the Supreme Court of Canada.

When this ap]>val was called counsel for the respondent moved 
to quash it for want of jurisdiction, it living an appeal from a judg­
ment ordering a new trial in the exercise of judicial discretion. 
The motion was directed to stand until the appeal was heard on 
the merits and by the judgment now reported the jurisdiction of 
the court was maintained.

Tilley, K.C., for the appellants.
Hellmuth, K.C., and Pike, K.C., for respondents
Fitzpatrick, C.J.:—I have read with great care the elaborate 

and able judgment of Lennox, before whom this action was 
tried, but as the strength of a chain is its weakest link, so the value 
of his conclusion depends upon the weakest point upon which it 
is based. The judge has formed the opinion, as surprising to me 
as I think it is without foundation, that the contract lad ween the 
appellant’s predecessors in title and the respondent for the > " v
of natural gas to the latter constituted them partners in the 
respondent's undertaking and operation of its franchise for dis­
tributing gas in the City of Chatham; and the learned judge 
going so fully, as I have said, into the case, gives little reason for 
his opinion on this point beyond a paraphrase of the agreement 
which does not seem to carry the matter any further than the 
document itself. The absence of such reason renders unnecessary 
more than a brief statement of the considerations which have led 
me to a contrary conclusion.

The judge has held that the respondent
Is seized nnd jxHisessed of a franchise of the same character, and with 

the same incidents, obligations and duties in the whole of the City of Chatham, 
as it now is, as this company was seized of ami subject to in the area consti­
tuting the City of Chatham before and at the date of the annexation. And 
he continues: Considering the whole agreement, i.e., between the parties 
. . . I have come to the conclusion that the proper interpretation is that 
its provisions were intended to extend to and include not only the City of 
Chatham as it was bounded and constituted at the date of the agreement, 
but land which might thereafter be annexed as well.

It seems in any case too much to say that “its provisions were 
intended to extend,” since this must depend on the previous 
finding as a legal conclusion that the franchise did so extend;

75
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perhaps at most it could lx* said that it follows from the previous 
finding that they must lx* considered to so extend, but indeed 
the real reason for the judge’s interpretation is given in his previous 
statement as follows:—

If the franchise of this company (the respondent) included the light and 
obligation to supply gas in territory subsequently acquired, the right to share 
in the benefit of this franchise was conferred, and the correlative obligation 
to furnish the additional gas required for customers in the added territory 
was imposed upon the Union Co. by the agreement of 190b. It might not 
always be so, but it seems quite inqsissible in the circumstances of this case 
to hold that “City of Chatham” means one thing as regards area in relation 
to the rights and obligations of the Chatham Co. and the city cor|K>ration. 
ami another thing as regards the rights and obligations of the parlies to the 
agreement of 190b. Why? Because* the document of 190<i is in substance 
and effect a partnership agreement and practically nothing else.

Here we have the real reason for holding that the agreement, 
whatever its intention, extended to the territory subsequently 
added to the city. There is no other; for there is no reason that 
1 can find why “the City of Chatham” should not mean one thing 
as regards the area covered by the respondent's franchise, and 
another as contemplated by the agreement of 190b between the 
parties. On the contrary, I think then* are good reasons why 
this should lx* so. In granting a franchise within the city, the 
corporation is naturally dealing with the area subject to its 
jurisdiction, whatever that may lx*, but parties making an agree­
ment as private individuals for tin* supply of a commercial com­
modity in a particular area, are dealing with a geographical area; 
and are not concerned with any question of what part ieular municipal 
jurisdiction it comes under. In the case of The City of Calgary v. 
TheCanadian Western Xatural ( las ( 'o., 40 D.L.R.201,5b Can. S.C.R. 
117, recently heard on appeal to this court and which was referred 
to in the argument, it was pointed out that Ixdween the years 1905 
and 1914, the area comprised within the municipal boundaries had 
been extended from 1,800 to 25,000 acres, whilst the population 
had grown from 12,500 to 90,000. The franchise which was in­
volved in that case was held to extend to the added territory; 
hut it would surely lx1 impossible, in a private contract for the sale 
of any commodity, to hold, without the plainest evidence of tin* 
intention of the parties, that the area within which it was to lx* 
supplied was not that covered by the proper description tit the 
'late of the contract, but such an enormously increased area as in
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the instance of the City of Calgary, and because the area within 
the jurisdiction of the City Corporation, no party to the contract, 
had lieen subsequently enlarged. It would In* only reasonable tn 
suppose that if the area were to Ik* increased more than twelvefold 
the intention would Ik* that the parties owning the franchise wouM 
have to make quite other arrangements for so changed a subject- 
matter of the contract. The conditions in the one case not only 
might, but probably would. I>e wholly unsuitable in the other.

As Lord Loreburn said in Tamplin S. S. Co. v. Anglo-Mexican 
Petroleum Co., [1910] 2 A.C. 397, at 403:—

A court, can and to examine the contract, and the circumstance*
in which it was made, not of course to vary, but only to explain it. in order t- 
see whether or not from the nature of it the parties must have made their 
bargain on the baiting that a particular tiling or state of things would con­
tinue to exist.

If we look at the particular contract, we find that it start- 
with the recitals:—

Whereas the Chatham Co. is the owner of a system of mains and pijps 
laid through, under and along the streets, squares, highways, lanes and public 
places of the City of Chatham by and with the authority and sanction of the 
said city, also of certain rights and franchises to distribute and sell gas to the 
inhabitants of the said city.

And whereas the parties hereto have agreed for the supply by the pro­
ducers (the uppellants) to the Chatham Co. of natural gas, and for the sale 
anil distribution in Chatham aforesaid of the same by the said Chatham (' 
on the tenus and c ions following.

In the first of these recitals there is an identification of the 
respondent's system of pipes in the City of Chatham as it existed 
at that time, and the agreement is for the supply of gas by the 
appellant in Chatham aforesaid. In other words, read as a whole, 
the contract is merely one by which the appellant agrees to <c!i 
the respondent a quantity of natural gas at a certain fixed price, 
which quantity is determined by the capacity of the system of 
mains and pipes then laid through, under and along the street- 
squares, highways, lanes and public places of the City of Chatham 
as it then was. If there lx* doubt, I presume that the rule laid j 
down by Pothier in his Treatise on Obligations, No. 97, would 
apply. The contract is interpreted as against him who has -tipu- 
lated and in favour of him who has contracted the obligation 
City of Toronto v. Toronto H. Co., [1907] A.C. 315.

And in estimating the probable intention, I do not think wt I 
can overlook the facts that the contract contemplates the supply I

5
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hy the appellants of gas outside the city therein mentioned to 
others than the respondent, and that at the time of its execution 
the appellants held a ten days old grant of the franchise from the 
(ort>oration of the Township of Raleigh, which included the area 
in (piestion here. This franchise, in so far as the 51 acres are 
concerned at any rate, is still in existence. The appellants, more­
over, hold numerous similar franchises in other neighbouring 
municipalities. S. 33 of the Municipal Act, R.S.O. ( 1914), e. 192, 
provides:—

Where a distriet is annexed to a municipality, it* by-laws 8hidl extend to 
such district . . . ana the by-laws in force therein shall cease to apply
to it. except those relating to highways . . . ana except by laws in force
conferring rights, privileges, franchises, immunities or exemptions which 
could not be refloated by the council which'passed them.

If we conclude that the agreement of Xovemlmr 3, 190(1. is not 
as the trial judge finds “articles of partnership’’ In-tween the 
parties, and there is nothing else to shew that the area as regards 
the contract is necessarily the same as that embraced in the re­
spondent's franchise, but rather the contrary, then it becomes 
unnecessary to determine in this action what is the limit of the 
area covered hy the rescindent’s franchise.

The 's claim is for a declaration that it is not IhiuivI
under the contract of 0th (3rd) Xovemlter, 1900, to supply gas to 
tin- respondent except for distribution within the limits of the ( ’ity 
of Chatham as it then existed; and the consequent relief sought 
b an injunction restraining the re? " nt from diverting the gas 
supplied to it by the apfiellant to or for the purpose of tin- respond­
ent’s contract with the Dominion Sugar Company, one of its 
principal customers, whose factory is situated within the territory 
added to the city.

The trial judge found against the ap]M-llant and held that :—
Tli<- pro|K>r interpretation of the agreement is that its provisions were 

intended to extend to and inelnde not only the City of Chatham as it was 
hounded and constituted at the date of the agreement, hut land which might 
thereafter In- annexed as well; and that it follows that the resfiondcnt will lie 
entitled to obtain from the apfiellant a sufficient supply of natural gas for its 
customers on the annexed land.

And referring to the claim for an injunction the judge says;—
This prayer is based on the assumption that it would he declared that 

the agreement applies only to the city as it then was.
The finding Ix-ing otherwise, no such injunction as w’as prayed 

could of course be granted ; hut the judge has entered into a
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consideration of the contract made between the respondent ami 
the Dominion Sugar Co. and, being of the opinion that it wa* 
not one under which the respondent has a right to divert gas 
to the Sugar Co. against the will of the appellant, has 
granted “a qualified injunction” restraining the respondent 
from so diverting gas under any agreement unless and until it i« 
approves! by the court.

Against this judgment both parties ap|>ealcd, and the Appellate 
Division, apparently approving the judgment as to the refusal of 
the declaration sought by , decided that, in view of the
Sugar Co. not having been a party to the proceedings, there would 
have to In- a new trial with lilierty to the ap|>ellant to add the 
Sugar Co. as a party defendant.

The judgment on trial lieing now reversed, there is, of course, 
no ground on which a new trial could In- ordered. The appellant 
is entitled to the declaration and consequential relief sought.

The appeal will, therefore, In* allowed, and the judgment on 
trial set aside; and it will be declared that under the contract of 
November 3, 1906, between Symmes and Coste, the predecessor* 
in title of the appellant and the respondent, the ap]x-llant is not 
bound to supply gas to the respondent except for distribution 
within the limits of the City of Chatham as it then existed or in 
special cases with respect to which agreements exist. The re­
spondent will lx* restrained by injunction from diverting gas 
supplied to it by the appellant otherwise than in accordance with 
such declaration.

In Hartlepool (las and Water Vo. v. Went Hartlepool Harbour 
and IV Vo., 12 L.T. 366, the dock company were supplying their 
own water to their lessees in breach of their covenant to take all 
their water from the* water company. The water company were 
held sufficiently satisfied with damages for breach of the covenant.

In the present case the defendant is diverting and supplying 
to strangers gas and water respectively In-longing to the plaintiff 
to which the defendant has no right except under its contracts 
which do not provide for this.

It is no answer for the defendant to say: We have mat le a 
contract with strangers to give them your gas or water to which 
we have no right, and, therefore, we cannot l>e stopped appro­
priating and giving away your goods. Neither is it necessary to 
hear what the receiver of the misappropriated goods has got to say.

115
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Davies, J.: I am of the» opinion that this appeal should Ik* 
allowed and the judgment of the Appellate Division should he set 
aside and that it should he deelaml that appellant is not lxmtul 
to supply gas for the territory annexed to the (’ity of Chatham 
since the agreement in question was entered into, and I am also 
of the opinion that an injunction should he granted in aid of that 
declaration.

I concur generally in the reasons for judgment stated by 
Idington, J., costs, of course, to follow the result.

Idington, J. :—The appellant, as the assignee of the rights of 
H. D. Symnies and I). A. Coste under a contract made on Novem­
ber 3, 1900, between them and respondent, brought an action for 
the construction thereof, and in the event of appellant's contention 
relative thereto being maintained, for an injunction restraining the 
respondent from violating same.

The trial judge’s construction of the contract failed to 
maintain the appellant’s contention yet he fell far short of 
satisfying respondent.

Hence both served notice of appeal to the Appellate Division 
of the Supreme Court of Ontario which, without expressing any 
opinion on the merits of any of the several contentions set up, set 
the learned judge’s judgment, which had granted an injunction 
against respondent, aside and directed a new trial with liberty to 
appellant herein to add the Dominion Sugar Co. as defendants.

Vpon appeal here from said judgment the objection is raised 
that it was merely in the exercise of its discretion that the Appellate 
Division directed a new trial, and hence no appeal would lie here, 
and further that nothing but questions of practice and procedure 
were involved in the appeal.

I am afraid that something more is involved, and that we 
cannot, by that easy way, evade the duty of deciding the questions 
raised.

In the first place, the then prevalent application of the rule 
relative to non-interference with the discretion of an appellate 
court granting a new trial got rather a bad blow from the Judicial 
Committee of the Privy Council in the ease of Toronto If. Co. v. 
Kim.l, [1908] A.C. 260. We, following what had been the usual 
practice in this court up to that time, of assuming that when the 
court below in any case had, for one or other apparently good
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(’AN. reason, decided to grant a new trial, it had exercised its discretion
K. and lienee, under s. 45 of the Supreme ( 'ourt Act, now im no
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appeal would lie, refused to hear the appeal of King v. Toronto 
R. Co.

The railway company was unwise enough as the result shewed
Chatham to appeal to the Privy Council from the judgment of the Ontario

Idington, J.
Court of Appeal there in question to have the action dismissed, 
and that ended not only in the company's appeal lieing dismissed, 
but also the trial judgment which had been given against the 
company, being restored. That led to our examining in other 
eases thereafter the foundation for such alleged discretion as ground 
for declining jurisdiction instead of assuming it to exist.

When so examined herein. 1 fail to find any reason for declining 
jurisdiction. I also fail to find any adequate reason for the court 
below granting a new trial.

I have considered all the cases cited by Hodgins, J., and sup­
plemental thereto on the same point by counsel for the m 
in their faetums. None of them seem to me to touch what i- 
involved in the alleged necessity for the Sugar Co. being made :i 
party suit.

The test of whether or not a party is necessary to the duo 
constitution of a suit, was neatly put by Lord Cairns in the case 
of Kendall v. Hamilton, 4 App. Cas. 504, where he says, at p. 51b: —

I conceive that the application to have the verson ho omitted included 
as a defendant ought to be granted or refused on the same principles on which 
a plea in abatement would have succeeded or failed.

Pleas of abatement being abolished, as he had observed, did 
not prevent the ation of the test. Such an objection, if
relied upon, may still be taken by objection, in the pleading, to the 
relief being granted unless and until the necessary party has been 
added or, I imagine, by a motion in chandlers.

No such course was taken and adhered to herein. If so taken 
and adhered to, it should not have pre\

When the nature of the relief sought is such that parties to 
the original transaction giving rise to the litigation, and thus in 
privity with him complaining, have obviously a direct interest 
in having the question correctly decided they may have, though 
perhaps not actually necessary to the proper constitution of the 
suit, a clear right to lie added.

5
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Some of the cases cited arc of this character as, for example, *
that of a party suing and alleging he -ues on behalf of all other S. C.
sl.a............................................

such as those concerned in the construction of aOther ease
will or its validity, have given rise to those concerned being 
added.

These several cases seem to have been disposed of by applica-

( 'hath AM

Idington. J.
tion in chambers.

In short, 1 think the rule wa - correctly laid down by Ruck ley, 
in the case cited by Hodgins .1.. of Mrf'hnwv v. (ii/lrs (No. 21, 

11902] 1 Ch. 911, at 917, a- follows:
I .(Hiking ni the rule you must, in order to say that a person who is not a 

party ought to he added, find either that he “ought to have been joined,” or 
that his ‘‘presence before the court may lie necessary in order to enable the 
court effectually and completely to adjudicate upon and settle all the questions 
involved in the cause or matter."

1 understood it to be admitted in argument that the rule in 
Ontario is in substance the same as that lie quoted. And surely 
if. as in that ease, for. any reason the .absence of a co-trustee of 
him sued, or the representative of such a co-trustee alleged to have 
been equally at fault with the one so sued, can furnish no bar to 
the validity of the proceeding, the absence of one who never had 
anything to do with the contract in question or the creation of 
the obligation of which a breach is complained, cannot be hoard 
to complain so long as the one bound by such obligation and 
answerable in damages is a party and liable also to have the 
substitutionary relief of an injunction granted against him.

It is not necessary to determine the question here of whether 
or not. for purposes of discovery, for example, or otherwise, some 
third party or stranger to the creation of the obligation in question, 
yet who has improperly intervened in thwarting the due observance 
of the obligation by those who were parties to its creation, might 
properly have been made a party defendant. The distinction 
between those who may properly be made parties and others who 
must, is old and often found applicable.

One rather curious feature of this case is that it has not been 
suggested that the Kent Co., an incorporated holding company, 
possessed of all respondent's shares, except some held by its 
directors for qualification purposes, and which seems to have 
manipulated the whole business transactions now complained of 

33-—40 D.L.R.
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and is to protect the Sugar Co. in event of litigation, is a necessary 
party.

And yet the agreement between that company and the Sugar 
Co. expressly provides for the defence of respondent in case of 
litigation in some features of its dealings through that company 
being handed over to the Sugar Co. if it so desire.

1 imagine the legal mind that constructed some of the devices 
in (piestion had not the same view of the law requiring those con­
spiring to defeat a solemn obligation directly resting upon other- 
than themselves being necessary parties to litigation arising there­
out, that the judgment of the e Division implies.

I conclude that such like parties are neither necessary partie- 
to this suit nor entitled as of right to intervene and hence no new 
trial is necessary.

Moreover this is not a common law action, but essentially a 
judicial proceeding in tlu* nature of suits or proceedings in equity 

meaning of the excepting part of s. 45 of the Supreme 
Court Act. And as we licit l in Clarke v. (load all, 44 Can. S.C.K. 
284. a care may present both common law and equity feature-, 
and later have to be ob. erved in this connection.

I have, therefore, no doubt of our jurisdiction to hear the 
appeal and give the judgment which the court appealed from 
should have given.

1 cannot agree with the trial judge’s construction of the contract 
as being that which was within the contemplation of the partie-. 
Nor an 1 free from doubt its to the form of the judgment granting 
an injunction.

I am of the opinion that the respondent has violated am! 
threatens to continue violating its covenants with the assignor- 
of the appellant which it is entitled to claim the observance of 
and, under the circumstances in question herein, to have that 
observance enforced by an injunction of the court.

The agreement of November 3, 1900, between the respondent 
and Messrs. Symmes and Coste, provided that the latter should 
for a term of years, yet unexpired, furnish the former, from sources 
therein referred to, with natural gas.

I shall presently deal with the questions raised as to the extent 
of the supply intended by the contract, but meantime think it 
well to dispose of another aspect of the case presented.

0027
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The said agreement, by clauses 10 and 11 thereof, provided as 1 AN- 
follows:— 8. (’.

10. It is further agreed that the net prices to be charged and collected l mon 
from consumers of natural gas in Chatham shall be as follows: 25 cents |jer Natvral
thousand cubic feet for consumers using natural gas for heating, cooking and <,AH * °-
other purposes during the months of October to March inclusive; 35 cents |>cr Chatham 
thousand cubic feet for consumers using said gas for heating, cooking and Gas ( 'o.
other purposes during the months of April to September inclusive; 35 cents 
per thousand cubic feet all the year round for consumers using natural gas 
for rooking, but not for heating, and 15 cents |M*r thousand cubic feet for con­
sumers using 250,000 cubic feet per month or more, excepting what gas shall 
he used by the Chatham Co. at their own works, for which the net price to be 
paiil the producers shall be 7} j cents per thousand cubic feet.

11. It is further agreed that for all gas furnished hereunder the Chatham 
Co. shall pay the producers as follows: As long as the gross receipts from the 
sales of gas are less than $(>0.000 a year. 00 per cent, of the gross receipts shall 
1m* paid by the Chatham Co. to the prcnlucers, and as siwm :is the gross receipts 
from sales of gas amount to over 800.000 jmt year, then the Chatham Co. 
shall pay 00} |M*r cent, of the gross receipts to the producers and settlement 
to be made at the end of the year from the time said natural gas is supplied 
by the producers or at the end of each following year at the same date when­
ever said receipts have proven to be more than 800,000.

It then further provided for the keeping of the necessary meters, 
hooks and records, and rendering of aeeounts whereby the obser­
vance of said agreement should be carried out. The binding nature 
of the limitations upon the prices to lx* charged was of the essence 
of the contract.

That was fully recognized by respondent for many years in 
many ways, and especially by several agreements made between 
itself and others who had become the assignees of the said Messrs. 
Symnies Coste, varying the prices and classification thereof 
either in general or in reference to the supply to particular in­
dividuals or companies.

For some reason or other they were unable to agree in like 
manner with regard to the Sugar Co.’s request for a supply, and 
in consequence thereof the respondent most unjustifiably pro­
ceeded by indirect means to supply the Sugar Co. at a lower rate 
than it wras entitled to serve any one in its class under above 
quoted clauses or any modification thereof.

That was attempted, moreover, to be put in execution by a 
deceptive and circuitous method which if maintained would be 
destructive of the efficacy of the contract.
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The Kent Co., alnive referred to, as holding all the share- in 
respondent company, save such as needed to qualify the directors 
of the respondent, seemed to have such a curious conception of the 
obligations of a contract that it undertook to circumvent the 
provisions of that in question herein, and imagined that it coull 
do so by a juggling of words to accomplish its end.

It was content to have the directors of the respondent a- it> 
puppets pretend in words it was observing the terms of the con­
tract, whilst it. the real master, behind, was emasculating the 
vital efficiency thereof by handing back to the Sugar Co. the 
rebate that reduced these words to a nullity.

In my opinion such a scheme was conceived in fraud, and i- 
destitute of any legal defence to maintain it in face of the powers 
of a court of equity which has long exercised the jurisdiction of 
suppressing fraud.

I think the appellant is entitled to an injunction so framed :i- 
to prohibit the violation by the respondent. directly or indirectly, 
of the terms of ifs contract in question.

What I am inclined to doubt, but express no opinion upon, 
especially in the absence of argument directed to the point, i- 
whether or not the injunction granted by the trial judge doe- not 
go so far as to exercise a supervision over the execution of the 
respondent’s business in a way that courts of equity have uniformly 
declined to accept the burden of in granting injunctions.

In the view I have reached and am alxmt to express 1 need not, 
if agreed to by a majority of the court, form such a definite opinion 
as might otherwise be necessary on this point.

Coming to the question which, lieyond all others, the parties 
concerned seemed most anxious to have decided, of whether or 
not the contract bound the appellant's assignors, and hence it. to 
furnish natural gas to serve those needing such service beyond 
the bounds of the city as they existed at the date of the contract, 
I desire at the outset to remove any impression that may be derived 
from the mutual course of conduct which was observable through­
out in serving consumers beyond the said limits.

If a contract is ambiguous the surrounding circumstances mud 
Ik* considered by way of illuminating that which may have I teen 
imperfectly expressed.

In other words, if we would understand what men have ex­
pressed we must realize the business they were about.
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That cannot lx* e> eyond the immediate acts following
the signing of their contract.

I, therefore, exclude all that was done by way of subsequent 
contracts, evidenced only by the conduct of the parties in the 
interpretation or construction of the contract in question.

Such subsequent transactions must stand or fall on their merits.
The construction of the contract in question depends upon the 

meaning to lie attached to the words “City of Chatham" used 
therein, at the time it was executed.

Stress has lieen laid upon the word “customers” and it has 
been connected in argument with the existence of a cu> r or 
customers outside the bounds of the city at the time of the making 
of the contract, as indicative of some intention to operate lieyond 
the then city limits and hence to extend to any obtainable 
customers.

It is also pointed out that in the first clause the producers 
were hound to furnish a high pressure line of sufficient capacity 
for all the requirements of the Chatham Co. and its consumers. 
The subsequent clauses make clear what is meant. The require­
ments of the company were specially referred to and a lower price 
therefor charged than to others, l>eing its customers. Again the 
producers are restrained in clause 4 from furnishing gas to any 
one outside Chatham excepting the supply shall be greater than 
that required by the company for itself and its consumers for all 
purposes.

And again in clause 0 the company is bound to take and supply 
the gas to its consumers in Chatham.

Inasmuch as the contract is clearly intended to be reciprocal 
this provision and the entire absence of any provision for outside 
customers, seems to put lieyond peradventure what was meant by 
the word “customers.” Clearly it was only those ' city
that were actually provided for.

The supply to any others outside must " ral
contracts and whether these were intra vires or not does not 
concern us here.

The scope and purpose of the written contract was the sale of 
gas in the City of Chatham to customers to be found therein and 
served there.

All other more or less irrelevant issues being eliminated, we
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have to determine whether it was only the then City of Chatham 
or also a future greater ( 'hat ham that was within the contemplât inn 
of the parties in thus framing their contract.

The plain literal meaning of the words surely limits the contract 
to that which was then existent just as much as if the » 
contracted for had been for a given factory or block of building-. 
What right would any one so bound have to extend it beyond the 
then present limits? What right have we to extend it beyond?

Suppose the city had so decayed, or grown in another direction 
than anticipated, as to render it expedient for purposes of its 
municipal government to have the limits changed and a part of it 
cut off, and in that cut off part there was a single factory to which 
a service pipe of the respondent had extended, could it be said 
that the appellant might then refuse to furnish gas for that factory, 
simply because the boundaries of the city had l>een changed for 
municipal purposes?

1 put the converse case in order to bring out clearly what is 
involved in the contention of respondent. I venture to think no 
court would heed very much such a contention as assumed on the 
part of appellant in the case I put.

Moreover there may occur at any moment in a rapidly growing 
city the annexation of a suburban village already equipped with 
a plant of its own, or a service supplied bv a gas or water company; 
could the contracting parties serving, just as here, the rapidly 
growing city, pretend they had as of course in such a contingency 
thereby the right to serve the village annexed and discard what 
existed there for the like service? That seem» inconceivable, yet 
it is what had happened and been contended for unsuccessfully 
in the analogous case of street railways in Detroit.

1 cannot help thinking that the process of reasoning which 
rests upon the application of by-laws enacted for the general good 
government of a municipality to any new annexation thereto, 
and pressed on us as being relevant to and of necessity governing 
the determination of the contractual rights either of the muni­
cipality or those ancillary companies contracting for the service 
to lie given the inhabitants thereof, is essentially unsound.

1 submit there is a confusion of thought in such a mode of 
reasoning. The promiscuous mingling of the governmental juris­
diction of a council with the contractual relation of the corporate

1
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body does not help to anything hut to confuse and mislead. And 
none the less so when we know that the mode of entering into a 
contract must be by a by-law and the legislative function must also 
lie discharged by a by-law.

To apply that mode of reasoning as sought herein must in­
evitably lead to unjust and possibly in some cases disastrous 
consequences.

Whatever may be said and there is much in favour of the 
reasonable expectation of a local company incorporated under and 
by virtue of the statute whereby respondent was first and secondly 
constituted, lieing liable to he defeated by the narrower construc­
tion of the said statutes than respondent contends for, is to my 
mind far outweighed by the consequences liable to flow from the 
maintenance of such contention.

It is to lie observed that this sort of corporate companies are 
by the statutes enabling their creation so limited as to capital and 
time of existence as to shew they were only intended as a temporary 
expedient.

And, as if anticipating the very argument set up herein deriv­
able from their creation by by-law and the enactment that in case 
of annexations the by-laws of the annexing municipality are to 
prevail, the statute has been amended to read as follows:—

S. 33. Where a district or u municipality is annexed to a municipality, 
its by-laws shall extend to such district or annexed municipality, and the by­
laws in force therein shall cease to apply to it, except those relating to high­
ways, which shall remain in force until repealed by the council of the munici­
pality to which the district or municipality is annexed, and except by-laws 
conferring rights, privileges, franchisee, immunities or exemptions which could 
not have been lawfully repealed by the council which passed them.

I call attention to the excepting part of this new clause which 
I may be permitted to suggest is of very doubtful import.

Clearly it was intended to prohibit the very conflict I have 
suggested as possible by virtue of annexations of villages to towns 
or cities.

Evidently the draftsman did not suppose that such a conflict 
was in law possible by a claim on the part of those supplying a 
servict to the larger and annexing municipality, as here in question.

The Municipal Franchises Act, 2 Geo. V., e. 42, seems on the 
facts presented to tie an impossible barrier in the respondent’s 
way herein, unless its contention that by virtue of the annexation
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it ulitainud by force of its charter a right to serve the annexe,| 
part is maintainable.

1 have suggested all I need say in that regard.
My opinion is that the instrument before us is but a contra- * 

which related to a limited period and only contemplated a servi- ,• 
for the purposes of the City of Chatham as it existed at the date 
thereof.

The like reasoning which supported that part of the judgment 
of this court in the case of Toronto A*. Co. v. Toronto, 37 ( 'an. S.( Mi. 
430, and the court above-in the same case, [1007] AX’. 315, relative 
to the boundaries of the city at the date of the contract Ix-ing 
the governing line and limit of the operation of the contract, 
smns to me to support the opinion 1 express.

1 recognize, however, that as has lx*cn so often said, decision' 
upon one contract may be of little service in determining the 
meaning of another. As illustrations, however, they are no doubt 
useful.

And in closing I may be permitted to say that I have a great 
reluctance to extending by implications, unless so clear as to be 
necessary to execute the purpose1 of the parties a< expressed, that 
which is not expressed in a contract, and es]x*cially so when that 
contract is one in common use likely to bring undesirable con«< - 
quences as the result of such treatment. I have more faith ia 
parties being able to express what the> want than in any gue- 
court is likely to make.

The respondent argues that its charter by its very nature 
shews it was intended to operate in the whole of the municipality 
whatever might In* its bounds and the company to serve all t! 
inhabitants thereof.

I have already illustrated how such a contention if upheld 
might produce undesirable results and attempted to shew thereby 
how doubtful the proposition may lx? in law.

The tendency of these several statutory changes 1 have just 
cited as illustrative of the minds of legislators relative to such a 
contention, rather suggests that the view put forward as to the 
scope of such like charters has not Ix^en generally accepted and 
hence cannot fairly lxi said to have been one of the things which 
inevitably must have been present to the minds of Symmes A 
C’oste in framing the contract, and hence necessarily within the 
contemplation of the parties.
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It may well bo that the powers of :i corporate company must 
form in arriving at an agreement the subject of due and full 
consideration in some cases. But it does not in this sort of case 
necessarily go beyond attention being paid to the actual fact of 
it* having janver to do that which the parties contracting with it 
have presented to their minds.

And if the rescindent had clearly the widest sort of corporate 
power entitling it to go far lieyond the lanmds of the city in 
carrying on its business, that fact could not expand the plain 
literal meaning of the words used.

There is far more force in the counter argument of appellant 
that this unexpected demand upon its material appliances and 
resources would render it necessary to double its capacity.

That, however, is a contingency that possibly might have 
arisen had chance brought the Sugar Co. to locate within the 
lfounds of the city as they existed at the date of the contract.

Neither argument seems to me entitled to much weight relative 
to the construction of the contract.

The lastly mentioned one. however, does bring added force to 
the appellant’s case by emphasizing the unjustifiable conduct of 
the respondent in seeking to destroy the efficacy of the contract 
relative to the rates to be charged.

1 conclude that the parties having, in framing this contract, 
had in contemplation only a service for the inhabitants of the city 
as then delimitated, it should be so declared and an injunction lx* 
granted as prayed, and alternatively that in any event the appellant 
i> entitled to have the respondent enjoined against departing from 
the terms of the contract as modified.

The appeal should be allowed and the injunction granted as 
prayed for with costs to the appellant throughout. •

Duff, .1.:—I am of opinion that the appeal in this case should 
he allowed in part .

Anglin, J. (dissenting):—The foundation for, as well as the 
occasion of, this action is alleged contravention by the defendant 
of its contractual obligation to the plaintiff involved in a contract 
for a supply of natural gas made by the defendant with the 
Dominion Sugar Co. No other breach of the contract between 
the plaintiff (assignee of Synunes A Coste) and the defendant is 
suggested in the statement of claim. In addition to a judgment
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declaratory of the rights of the plaintiff and defendant inter s, 
as to the area within which the latter in entitled to distribute 
natural gas supplied to it by the former, the plaintiff expre>dy 
prays for an injunction restraining the defendant from supplying 
to the Sugar Co. natural gas furnished by it.

The trial judge held that upon the projx-r construction of tin- 
contract Ifetween the plaintiff and the defendant the situation of 
the Sugar Co.’s refinery did not preclude the defendant from 
t * it with gas furnished by the plaintiff. In his opinion,
however, the contract tx-tween the defendant and the Sugar 
was unfair to the plaintiff and such that the defendant was not 
entitled to require the plaintiff to supply gas to enable it to In- 
earned out, in that, although to provide means of furnishing t la­
quant it y of gas which the Sugar Co. might need would entail 
a duplication of the plaintiff’s plant at great expense, there wa< 
no obligation on the part of the Sugar Co. actually to take more 
than a trifling quantity of gas, and that a collateral agreement for 
a rebate gave that company an undue preference over other 
Chatham consumers, and was also contrary to the bargain as to 
prices to Ik- charged bv the defendant to its customers fixed by it< 
contract with the plaintiff. He granted an injunction restraining 
the defendant fropi diverting gas supplied by the plaintiff to the 
Sugar Co. under the existing agreement In-tween that company 
and the defendant and under any other agreement that might In- 
made or other conditions that might arise until sanctioned by the 
court.

The Appellate Division, expressing no opinion upon the con­
struction of the contract Ix-tween the plaintiff and defendant a< to 
the area within which gas furnished under it might lx* supplied by 
the .defendant to its customers, but disapproving of the order 
disabling it from making any agreement with the Sugar Co. except 
with the sanction of the court, was unanimously of the opinion 
that in the absence of the Sugar Co. the action was not properly 
constituted. The course suggested by the court, that that com­
pany might lx* added with its own consent and that of the present 
parties and the case determined on the record so amended, having 
for some reason lx-en found unacceptable, the judgment of tin- 
trial judge was set aside, and a new trial ordered, with liberty to 
the plaintiff to add the Sugar Co. as a party defendant. From 
that judgment the plaintiff now appeals.

99
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It is obvious that the first matter for consideration is whether 
the appellant is entitled ex (kbüo justitœ to obtain the relief which, 
it seeks without the Sugar Co. living brought before the court, 
or whether, either because that company is a necessary party, or 
l>ecause judicial discretion would be properly exercised in directing 
that it should In* added as a defendant, in order that it may have 
an opportunity of upholding any rights which its contract with 
the defendant purports to confer before it should be determined 
that those rights are non-existent, the order pronounced by the 
Appellate Division should be sustained.

Under its contract with the defendant it is natural ga> furnished 
by the plaintiff that tin- Sugar Co. is to receive. •The obligation 
of the defendant to supply and that of the Sugar Co. to take is to 
“continue so long as natural gas can Ik* obtained or secured by 
the Gas Co. (the defendant) under and pursuant to the terms of 
the agreement between the Cas Co. and the producers (the 
plaintiff).” It may at least be arguable that if the plaintiff is 
unwilling and cannot be compelled to furnish gas to the defendant 
for delivery to the Sugar Co. there is a failure of the subject matter 
of the contract between the defendant and the Sugar ( o., ami that 
consequently an action by the latter against the former for damages 
for breach of contract would not lie. As Hodgins, .1., points out, 
we are not dealing with the ordinary case of “a contract for the 
supply of a commercial article,” in respect of which, upon his 
vendor’s failure to deliver, a sulnpurchaser would have the ordinary 
recourse in damages.

Under these circumstances, if the construction should be placed 
upon its contract with the defendant for which the plaintiff con­
tends, the effect might be to determine that the Sugar Co. has no 
rights whatever against the present defendant. Such a determina­
tion of the Sugar Co.’s rights and position behind its back, though 
not binding upon it as res judicata, could not but prove prejudicial to 
it in any future contest over the same question. Moreover, unless 
the Sugar Co. should l>e deterred by the practical effect of an adverse 
judgment rendered in this action from seeking to enforce its con­
tractual claims, a second litigation of the same question (its right 
as a customer of the defendant within the present limits of the 
City of Chatham to be supplied with natural gas furnished by the 
plaintiff) must ensue—a result which it is now the policy of the
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courts to obviate, when that may lie done without seriously pre­
judicing or embarrassing the plaintiff, by adding parties not 
otherwise1 necessary, but pro|>er to Ih1 added within the limit* 
prescribed by the rules. Clifton v. Cranford, 18 P.R. Ont. 3Hi, 
318; Cor mil v. Smith, 14 P.R. Ont. 275, 27b.

While1 an injunction forbidding the present defendant from 
delivering to the Sugar Co. gas received from the plaintiff would 
not bind the Sugar Co. so as to render it technically liable for a 
breach thereof Urause it would not lie enjoined from receiving 
the gas, yet it would Ik- just as effectively prevented from taking 
gas furnished by the plaintiff as if it had lieen so enjoints! lieenuso 
such taking, with knowledge of the injunction, would Ih1 “assisting 
in setting the court at defiance”—would “obstruct the course of 
justice" would “contumaciously set at naught the order of the 
court —and would therefore pro|x-rly render the Sugar Co. pun­
ishable for contempt. Smicard v. Pater non, [1897] 1 Ch. 545, at 
554 et *<•</.; Scott v. Scott, [1913] A.( '. 417, at 457.

The case* of Hartlepool Has A* Water Co. v. WeM Hartlepool 
Harbour A* lily. Co., 12 L.T. 900, cited by Hodgins, J., is indis­
tinguishable in principle from that at bar. In alleged violation 
of an agreement with tin* plaintiff, the defendant in the Hartlepool 
ease, mipra, supplied its lessees (P.S. & Co.) with water not 
obtained from the plaintiff. Kin lerslcy, V.-C., although he 
thought, as then advised, that the defendant could Ih* restrained 
from doing this, was:—

Quite satisfied that the court cannot express any such opinion in ill. 
absence of |\ S. & Co. so as to deal with them in such a manner as most 
materially to affect the im|sirtant interests of those absent parties. .
If the defendants had not entered into any lease or contract with I*. S. A Co 
I should grant the injunction, but inasmuch as they have entered into this 
lease or contract. I cannot grant an injunction without doing such prejudice 
to P. S. & Co. as ought not to he done to an absent party. It is not because 
the defendants would not luir) l*e liable to an action by I*. S. & Co. or to any 
inconvenience which might arise, but it is because the court, on principle, will 
not ordinarily and without special necessity interfere by injunction, where the 
injunction will have the effect of very materially injuring the rights of third 
persons not lief ore the court.

The interests of their lessee ( P.S. <V Co.) in that case would have 
lieen affected by an injunction against the defendants precisely 
in the same manner as those of the Sugar Co. would Ih* affected 
by an injunction against the present defendant.
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It is, no doubt, quite within tin* power of the court to deter­
mine the construction of the contract between the parties to it in 
this action as now constituted. In that sense the Sugar Vo. is 
not a necessary party. If it rests on the contrary view, the judg­
ment of the Appellate1 Division, even were this not an equitable 
action, would not lx- non-appcalablc under s. 45 of the Supreme 
Court Act. Yet, having regard to all the circumstances, and 
particularly to the obvious prejudice to the Sugar ( o.’s contract ual 
claims which must result from a judgment adverse* te» the defend­
ant, to the* occasion for and objee't of the* pivsent action, the form 
which it has be*e*n given, the alle-gations of the* statement of claim 
and the re*lie*f sought, and to the* desirability of having an ael- 
judication in it which will preduele* a se*e*onel aetiem upon the* same- 
issue, in my opinion, the* emler elire*e*ting a ne*w trial and giving 
the* plaintiff liberty to aelel the* S.ugar ( o. as a dcfcnelunt may we*ll 
Ik* supported as one that might have* lieen made* in the* exe*re*ise 
of a judicial discretion which could not be he*lel to have lH*e*n 
e*rroneous.

Fen1 these reasons it would se*e*m to me to lx* improjxr to grant 
relief by injunction in the absence of the* Sugar ('eu; re-lief by way 
of elamnges for bre*ae*h of cemtract is met aske*el anel would se*arce*ly 
he* appropriate; anel the e*ire*umstane*e*s are not such that the* 
elise*re*tionary power of the* court (He Here ns, (1888) W.X. 95), to 
pronounce a declaratory juelgme*nt unaccompanied by eonse- 
(piential relief, which, wide as it is (Guaranty Trust Co. \. Ilannay 
A'Co., [1915] 2 K.B. 536, at 562, 564), is always acteel upem “with 
extreme care anel caution” (North Eastern Marine Engineering Co. 
v. Leeds Forge Co., (1906] 1 Oh. 324, 329); Faber v. Gosu'orth Vrban 
District Council, 88 L.T. 549, 550. and usually only if it eloes not 
involve “interfering with the rights of other persems" (Austen v. 
Collins, 54 L.T. 903), shoulel be* exereise*d.

In Lnglanel, where the pmvision for protiemncing eleclaratorv 
judgments, formerly e*emtaine*d in the statute 15-16 Viet. e. SO, 
s. 50, is now found in an e*xte*nele*el fe>rm in a Rule* of (’ourt ((). 
XXV., r. 5), its validity in this latter form has be*e*n upheld by 
the* (’ourt of Appeal on the* gremnel that it elex*s not confer juris- 
<liction in the sense that without it the court would lack “power 
to deal with anel decide the dispute as to the subject-mat ter lx*fe>re 
it,” but merely enables it to elo see “in a elifferent manner, uneler
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different circumstances and when brought In-fore it by a different 
|M*rson," and that it is therefore “only dealing with practice and 
procedure." Guaranty Trust Co. v. Hannay it* Co., [1915] 2 
K.R.536, at 5t»3-4, 570. In Ontario the former Chancery Order, 
No. 538, which corresponded with the former Imperial statute 
(15 & 16 Viet. c. 80, s. 50) is now replaced, likewise in an extended 
form, by s. hi (6) of the Judicature Act, which is identical with 
the present English O. XXV., r. 5. Vnder the Ontario statute, 
as under the English Rule of Court, whatever may Ik- the proper 
view as to the scope ami character of the provision itself, the pro­
priety under any given set of circumstances of exercising the power 
which it enunciates cannot In- other than a matter of practice and 
procedure—just such a matter as it has lieen time and again 
decided should Ik- finally determined by the Appellate Court of 
the province in which it arises, and, without questioning our 
jurisdiction, has l>een held to Ik- a proper subject of ap]>eal to 
this court. Emperor of Russia v. Proskouriakoff, 42 Can. K.C.R. 
226; Green v. Georye, 42 Can. K.C.R. 219; Cameron's 8.C. Praeticv 
85; Arpin v. Merchants Rank, 24 Can. S.C.R. 142.

I would, therefore, Ik* disposed to dismiss this apin-al without 
any expression of opinion upon the construction of the contract 
l>etwecn the plaintiff and the defendant.

In deference, however, to the contrary opinion on this aspect of 
the case held by the majority of the court, I proceed to state 
briefly my view upon the proper construction of the contract 
between the plaintiff and defendant as to the area within which 
the defendant is entitled to distribute natural gas supplied by the 
plaintiff.

The contract requires that the producers (the plaintiff) shall 
furnish to the defendant natural gas “through a high pressure line 
or lines of sufficient capacity for all the requirements of the 
Chatham Co. and its consumers:" that they shall so “furnish to 
the Chatham Co. natural gas in sufficient quantities at all times 
for the purposes of the Chatham Co.’s present and future con­
sumers, and the Chatham Co.’s own use . . . ami shall use due 
diligence at all times in prospecting and drilling wells for gas so 
that the supply may Ik* continuous for all the purposes of the 
Chatham Co., anti . . . shall make any reasonable expenditure 
that may Ik* necessary to make the supply continuous:’’ and that
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they “shall not furnish natural gas in Chatham during the con­
tinuance of this contract to any person or corporation other than 
the Chatham Co. so long as the Chatham Co. continues to take 
its supply from the producers.” It requin* the Chatham Co. to 
take its supply from the producers (the plaintiff), unless they are 
unable to deliver it, and forbids the producers supplying any person 
or corporation outside the city, except “customers along their high 
pressure line, l>etween the field and Chatham, unless the supply 
from time to time shall be greater than that required by the 
Chatham Co. for itself and its consumers for all purposes.” It 
requires the Chatham Co. to maintain and operate “a system of 
mains, pipes, fixtures and apparatus suitable and sufficient to dis­
tribute the gas to Ih1 i " d under this contract to any person, 
firm or corporation in the said City of Chatham desiring to use 
the same.”

Two features stand out as essential and predominant in this 
contract—the defendant is obliged to take all its gas from the 
plaintiff (so long as it can furnish sufficient for the defendant's 
business) and to provide for its distribution to every jXTson in 
Chatham desiring to use it; the plaintiff is " to supply (as 
far as it can or as due diligence and reasonable expenditure will 
enable it to do so) all the gas required by the defendant for itself 
and all its customers. The franchise of the defendant to distribute, 
and the obligation of the plaintiff to furnish gas (within the limita­
tion stated) would therefore appear to Ik1 co-extensive and co­
terminous and to have lx*en intended to remain so during the 
term of the contract lietwecn the plaintiff and the defendant. 
The limit of the plaintiff's obligation is the requirements of the 
Chatham Gas Co. within its franchise.

The Chatham Gas Co. was constituted in 1872, under a power 
then enjoyed by municipal corporations (C.S.C., c. 65) enabling 
them to incorporate companies “for supplying cities, towns and 
villages with gas and water,” by a by-law of the Town of Chatham 
which recited the desirability of “lighting with gas the streets and 
buildings of the said town” and gave it authority for that purpose 
to “lay down pipes or conduits under any of the streets or public 
squares of the town.” It was “re-created and re-constructed" 
under the same statutory authority (R.S.O. (1877), c. 157) by a 
by-law passed in 1884, and its corporate existence was formally
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recognised and declared by the ()ntario statute 48 Vrict. c. 81. The 
right to substitute natural gas for artificial gas, if it did not already 
I possess it, was conferred upon it by a by-law in 1900, when its 
agreement with the plaintiff was made.

It was the obvious purpose in creating this corporation that it« 
franchise and its functions should l»e territorially co-extensivc with 
the area of the municipality. The creation of such a company was 
the means provided by the legislature for the carrying on of a 
public utility under municipal authority and control for the hem lit 
of an entire city, town or village. It was intended that tin* 
Chatham (las Co. should supply the needs of all citizens. Its 
franchise was perpetual. It would s<*em to follow that, as the 
municipal limits should extend, the franchise of the (las Co. with it* 
corelated powers and obligations should also extend. If not. it 
would lost* its municipal identity and the purpose of its creation 
would 1m- defeated.

When the territory within which the refinery of the Dominion 
Sugar Co. is situated was brought into the City of Chatham, the 
franchise, powers and obligations of the Chatham Gas Co., in my 
opinion, automatically extended to the area so annexed, subject, 
it may 1m*, to any existing right or franchise of the plaintiff or any 
other company within the annexed territory. R.S.O., (1914) c. 
192, s. 33; Wentworth v. Hamilton Radial Electric R. Co., 54 Can. 
S.C.R. 178, 33 D.L.R. 439. There was no exclusive gas franchise 
in this annexed territory.

Moreover, assuming that the contract should Ik* construed as 
the plaintiff contends, I am by no means satisfied that it is entitled 
in this action as now framed to a declaration that its contractual 
obligation with the defendant is restricted to supplying gas to lx* 
distributed within the limits of the City of Chatham as it existed 
at the date of the contract, November 0, 1906. The plaintiff well 
knew that at that time the defendant was supplying gas to a 
considerable number of consumers outside the limits of the city 
and it has since continued, with the knowledge and acquiescence 
of the plaintiff, to supply these and other outside consumers with 
natural gas furnished by the plaintiff. The plaintiff has for up­
wards of ten years under'the terms of the contract knowingly 
taken its 60%, or 06§%, of the defendant’s receipts from such 
customers. If granted the declaration it seeks, the plaintiff would
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Im* entitled now to require the defendant to cut off all these eus- 
toiners. A general injunction restraining it from > ing con­
sumers outside the limits of tin* city as they were in HNHi would 
have that effect and would seem to Ik* open to the objections that 
it would be unfair to many persons not represented and also ultra 
petita, the only injunction asked being to restrain tlu» supplying 
of gas to the Sugar Co. It may l>e worthy of the plaintiff’s con­
sideration whether there should not also In- representation of other 
outside consumers.

In the absence of the Dominion Sugar < o. the only observation 
1 desire to make upon other featuies of its contractual relations 
with the defendant referred to in the judgment of the trial judge 
is that, at all events without some explanation not in tin- record, 
at least one of them—that providing for a rebate through the 
medium of a holding company—savours of methods which a 
court of justice cannot countenance.

If required now to dispose finally of the present action I should 
dismiss it. Appeal allouai.

SMITH v. SMITH.
.Wo Scut in Supreme Court. Harris. C.J., Ritchie, E.J., ami Chisholm, J.

April 6. 1918.
Landlord and jexaxt (§ III E—117)—Notice to quit—Receipt of rent 

—Waiver.
If a tenant pay money as rent accrued after the expiration of a notice 

to quit, and the landlord accept it as such, this is conclusive evidence of a 
waiver of the notice.

Appeal from the judgment, decision or order of the Judge of 
the County Court foi District No. 1, ordering the issue of a writ 
of possession directed to the sheriff of the County of Halifax com­
manding him forthwith to place1 the landlord of the appellant in 
possession of premises occupied by the appellant as a harness 
shop.

The judge found all the facts in favour of the landlord, whose 
application was made under the provisions of the Overholding 
Tenants Act, R.S.X.S. 1900, c. 174.

He found that the tenancy was a monthly one at $25 per 
month, the rent running from the beginning of each month and 
becoming due and payable at the end of each month.

Also, in regard to the question of waiver, raised on behalf of 
the tenant, that, to be effective, the waiver must lie clear, while 
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N. S. in the present ease the payment accepted by the landlord, and
8. C. which was relied upon as constituting a waiver, appeared to have

H“!TH l>een treated as a payment on account.
J. J. Power, K.C., and O. K. Kegan, for the tenant, appellant ; 

Thon. Sotting, for the landlord, respondent.
Chieholm, J. Chisholm, J.:—This is an application under the provisions of 

s. (i of the Overholding Tenants Act, c. 174, R.S.X.S. (1900), by the 
tenant who s<x*ks to set aside an order of the Judge of the County 
Court for District No. 1, directing the issue of a writ of possession 
to place the landlord in possession of the demised premises.

On the argument, counsel for the applicant contended (1) that 
the tenancy Ix-gan on the middle of the month and not on the 
first day of the month, (2) that tlie tenancy was a yearly one ami 
not a monthly one, and (3) that, after giving notice to quit, tin- 
landlord waived his right to enforce the actual quitting by accept­
ing payment of rent for a period subsequent to the date mentioned 
in the notice to quit for the termination of the tenancy. The land­
lord's notice to quit is as follows:—

Take not ire that you are required to quit and deliver up the shop and 
pi 'tiiisis situate on Portland Si.. Dartmouth, owned hy me and at present 
occupied by you a* a harness shop on August 1. 1917.

Dated at Dartmouth, X.S., June IK), 1917. (Sgd.) W. McV. Smith
To Lugar D. Smith, Dartmouth.

A.-Miming that the tenancy Ix-gan on the first day of the month, 
and lia- landlord cannot complain of the assumption, on August 1, 
1917, the tenant owed the landlord 2 months’ rent, namely, $50. 
He did not deliver up the premises as demanded, but continued in 
occupation. On August 15, 1917, a demand for possession was 
made which he ignored ; and the landlord thereupon lx*gan pro­
ceedings under the aliove-mentioned Act to recover possession of 
the premises. Owing to illness of one of the counsel engaged, tin- 
matter did not come on for hearing until February, 1918. In 
Novemlx-r, 1917, the tenant sent the landlord a cheque as follows:

Dartmouth, Novemlx-r 5th. 1917.
The Royal Bank of Canada.

Dartmouth Branch.
Pay to W. McV’. Smith or order one hundred and twenty-five dollars. 

(Rent to Nov. 1st, 1917.) K. D. Smith.
1125.00.

On November 1, 1917, the tenant, according to the landlord, 
owed the landlord the $50 already mentioned, as rent for June
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and July, and he had l>een in possession during August, September 
and October. The landlord acknowledged receipt of the cheque 
by the following letter:—
$i 25.00.

Mr. E. D. Smith. Dartmouth, Nov. 6, 1917.
Your cheque for one hundred and twenty-five dollars to Imnd lias been 

placed to your credit. Wm. McV. Smith.
The landlord cashed the cheque.
Resales the sum of $50 claimed as rent the tenant would be 

liable either for rent or for use and occupation for the months of 
August , September and ( Holier. The cheque, however, expressly 
stated that the payment was “rent to Novemlier 1st, 11117,'’ and 
the landlord must In* held to have accepted the cheque as for rent. 
The result of the acceptance of the cheque under such conditions 
is thus laid down in Foa on the law of Landlord and Tenant, 4th 
ed., pp. 024-5:—

A notice to quit cannot strictly shaking be waived; for once n valid 
notice is given, the tenancy will inevitably be determined upon its expiration. 
. . . The most usual employment, however, of the tenu “waiver” is in 
cases, not where there has been any withdrawal of the notice or negotiations 
for a fresh tenancy before its expiration, but where the tenant not having 
quitted at the time fixed by it, there has merely been some act by the parties 
at a subsequent |>eriod indicating an intention to treat the tenancy as still 
m foot. . . . What acts on either side amount to a waiver of a notice
after its expiration is ordinarily a mixed question nf law and fact ; the inten­
tion with which the act was done being for a jury, amt its legal effect for the 
court, to decide. If the tenant, for instance, pay money an rent accrued after 
the expiration of the notice, and the landlord, or his agent being s|>ecinl!y 
authorized in that behalf, accept it as such, this is conclusive evidence of a 
waiver; nor would it apparently make any difference if it were accepted by 
the* landlord under protest and without prejudice to his rights.

The amount of the cheque was paid eo nomine as rent and 
received as such, and that amounts to a waiver of the enforcement 
of the notice to quit. Goodright, dem. Charter v. Cordwent, fi T.R. 
219, 101 E.R. 520.

Without determining the other questions raised on the argu­
ment, I am of opinion that the decision of the learned Judge of the 
County Court, the order made therein for a writ of possession, 
and the said writ must be set aside with costs in this court and 
More the Judge of the County Court.

Harris, C.J., anti Ritchie, E.J., concurred.
Application allowed.

N. 8.
8 (\

Chisholm, 1

Harris. C J. 
Ritchie. E. J.
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B. C. CLEUGH v. CANADIAN PACIFIC R. Co.

C. British Columbia Court of A/iptal, Macdonald. C.J.A.. and Martin. (ialhh<r, 
McPhillii*. and Eberts, JJ.A. A prit l, 1918.

Appeal (| VIIL—48S)—Xeuuuence—Verdict or jiky—Evidence eqi ally
CONSISTENT WITH OTHER VIEW.

A verdict of a jury that an accident was caused by the neglect and 
lack of proper sii|>crvisioii of a ship's officer in not having the gang plank 
sufficiently manned, will In* set aside where the evidence is equally cm- 
sistent with it living attributable to the inqietuosity of one or tn<.re 
fellow servants.

Statement. Appeal by defendant from judgment of Gregory, J., in an 
action for damages for injuries sustained. Reversed.

McMullen, for appellant; E. A. Lucas, for respondent.
Macdonald.

C J A. Macdonald, G.J.A.:—The question to lie decided is: Was 
plaintiff’s injury brought alunit by the negligence of the second 
officer of the defendant’s vessel in the exercise of superintendence 
within the meaning of s. 3 (2) of the Employers’ Liability Act?

The second officer of the ship undoubtedly in the exercise of 
superintendence ordered the gang-plank to lie put out and in 
oliedienee to the order the plaintiff and Severn r deck hands,
whose duty it was to do so, put out the plunk, ami in the operation 
the plaintiff was pushed overluiard and injured.

The jury the second officer’s negligence to have been
“ neglect and lack of pro|ier supervision.” The only neglect and 
want of supervision suggested in the evidence is that he did not 
have the fully manned. There is evidence of witnesses on
lxith sides that there were 5 men including the plaintiff on the 
plank. There is no satisfactory, indeed no evidence of any value, 
that there were fewer than 5, and there is no evidence of any value 
that there ought to have lieen more than 5, and none whatever 
that it was customary to have more than 5. The second officer 
himself says that to have only 3 or 4 men on the plank would lie 
“short-handed.” The plaintiff does not say that to have only 5 
men would Ik* to have the plank undermanned; he was under the 
erroneous impression that there were only 3 at the plank, and his 
evidence at p. 37 would indicate that three men could have put 
it out without accident. He there said: “If there had only lieen 
three and they had lx*en differently distributed, it is not likely it 
would have occurred.”

According to Boyer, a witness for the plaintiff, someone must 
have jerked the plank, causing it to swerve and push the plaintiff

4

4
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overboard. Now, at one place, this witness says he does not 
know how many men were on the plank, speaking of those other 
than the plaintiff and himself. He said: “There might have been 
3 or 4 for all I know.” Later on, he ventures the opinion that 
there were not a sufficient numl>er of men, and again he says it 
would l>e pretty hard work for 4 to put out the plank, and again 
“5 men were at the plank.”

The witness Mackie describes the accident at p. 72. He 
says:—

Cleugh was at the corner of the gang plank just the same as this (show­
ing). He was on this corner (showing), 3 fellows on one side and 2 on the 
other shoved the plank out on a rush. Cleugh kind of lost his folding and 
went overboard.

And again on the same page:—
He fell hv the rush of the plank ; the shoving of the plank out. He lost 

his legs by the rush.
And again the same witness, on p. 78, says :—

Q. You want (i men in case 1 man is stronger than another, is that it? 
A. You don’t want 0 men to put it out if everybody lifts together. And 
again:—Q. It is not a question of numl>ers; it is a question of equality of 
strength? A. Strength, yes.

The evidence in my opinion is just as consistent with the 
occurrence lieing attributable to the impetuosity of one or more 
of the fellow servants of the plaintiff as with the suggestion that 
the work was lieing done with an insufficient num!>er of men. 
The operation was of the simplest and commonest kind, and if, in 
the iK'iformance of this daily round if putting out the plank, it is 
the duty of the employer or superintendent to stand over the men 
and direct each one of them and assign each to his place, and as 
to what strength he should put forth, it must lie on the assumption 
that the men themselves have neither intelligence or responsibility.

In this result it becomes unnecessary to decide whether the 
plaintiff is within the class of persons entitled to the beneficial 
provisions of the Employers’ Liability Act. In view of the 
admission by the statement of defence that plaintiff was a 
“lalnmrer,” and in another and Inter paragraph of the same 
statement of defence an indirect denial that he was a lalwmrer, 
and having regard to our rules of pleading, 1 have grave doubts 
whether it is open to us to say that he was not a labourer, assum­
ing that a seaman is not within the Act, but for the said admission 
plaintiff must have put facts in evidence to shew that he was not
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of tin* ship’s company. 1 refer to this branch of the ease only to 
make it clear that I do not decide it.

I would allow the appeal.
Martin, J.A., allowed appeal.
(Ialliher, J.A.:—The case really simmers down to one very 

narrow point : was the plank undermanned and was it that under­
manning that caused the accident?

The jury's answer to the question: “ In what did the defendants' 
negligence consist” is “neglect and lack of proj>er supervision of 
officer Thompson.”

That might mean as to how the men were placed, hut would 
also include the numlier of men used.

The weight of evidence is, I think, rather in favour of 5 men. 
hut it certainly establishes that at least I men were engages! in the 
operation of putting out this gang plank.

As to the weight there is a conflict of evidence, and it seems a 
pity the plunk was not weighed by defendants if it could con­
veniently have l>een done.

The witnesses for the defence say it weighed from 300 to 400 
pounds.

For the plaintiff, Boyer, one witness says, p. 00: “I gue« it 
would weigh K00 or 000 pounds,” and the plaintiff himself says 
at p. 34:—“Well, if you said it weighed nearer 800 pounds I would 
think you were I letter informed.” And Mackie, another witness 
for the defence, descrilied it as a heavy plunk. Both sides were 
merely guessing at the weight of the plank, and the jury must 
exercise their common sense. No doubt they have seen these 
planks many times. I know I have, scores of times, on the differ­
ent ships crossing from Victoria to Vancouver.

It is not for me to hazard a guess, hut I think the common 
sense of the jury would not warrant their concluding (if they did) 
from the evidence as to the size and construction of the plank 
that it weighed 800 pounds.

But supposing that they were entitled to so lielieve, when you 
consider the evidence as to the condition of the tide at the lull, 
the ship’s deck from which the plank was tieing launched from 2 
to 4 feet above the dock, the manner in which the plank was 
rushed out (see Boyer, at p. 09, and Mackie, at p. 72), and that the 
impetus carried the plank 18 inches beyond the vessel’s side, it is
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not a reasonable finding that the plank was undermanned—when 
I say reasonable, I mean reasonable in the sense that Courts of 
Appeal should regard the findings of juries.

The description of how the accident occurred as given by any 
of the witnesses would not support that finding.

I would allow the appeal.
McPhillips, J.A.:—The action was one at common law and 

in the alternative under the Employers’ Liability Act (c. 74, 
H.S.B.C., 1911). The jury found a verdict under the Employers’ 
Liability Act. The onus probandi was upon the plaintiff (respond­
ent) to establish that he was within the scope of that Act, but it 
is clear upon the evidence that he was a seaman and therefore 
would not lie within its provisions. (See Haruton v. Australian 
Strain 1Vac. Co (1884), 5 N.S.W.L.R. 447; Froy v. Balmain Strain 
Ferry Co. (188fi), 7 N.S.W.L.R. 14<>.) It is urged though 4hat 
this was not pleaded. In my opinion where, in the statement oi 
claim, the Act relied upon is stated and the facts in relation to the 
claim are pleaded, that the defence need only go to a denial of tin- 
facts—“neither party is hound to place in his pleading an objec­
tion in point of law” (Bullen k Leake’s Precedents of Pleading, 
7th ed., 1915). The claim the plaintiff made in his statement of 
claim in part par. 11 reads as follows:—

In the alternative the plaintiff claims to recover against the defendant 
under the Employers’ Liability Act.
We find this language- at p. 44fi of Bullen & U-ake:—

If a plaintiff in his statement of claim asserts a right in himself without 
showing on what facts his claim of right is founded, or asserts that the defend­
ant is indebted to him or owes him a duty without alleging the facts out of 
which such indebtedness or duty arises, his pleading is bad (see ante Bullen & 
I-cake, at p. 36); and may be struck out. If, however, the plaintiff asserts 
certain facts and then states the inference of law which he draws from them, 
the defendant must deny those facts or they will stand admitted. But he 
need not and should not deny that they créât<- the alleged right or duty. 
That is a question of law which he should raise by an objection in point of 
law, on the argument of which he will lie taken to have admitted the facts

The facts alleged as supporting the action under the Employers’ 
Liability Act were denied. The plaintiff's evidence established 
that the plaintiff was a deck-hand on the “ Princess Beatrice,” a 
ship of the defendant (appellant), and the accident took place at 
the time of the launching of the gang plank at No. 7 D<M-k at the 
( ty of Vancouver, and the plaintiff was at the time acting in
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obedience to an order of the second mate—that officer acting in 
superintendence at the time. Were the action one maintainable 
under the Employers’ Liability Act, I am clearly of the opinion 
that the verdict of the jury could not l>e disturbed or the judg­
ment entered thereon by the trial judge in favour of the plaintiff.

That a deck-hand is a seaman cannot admit of any doubt, and 
the ship was, at the time, Ix-ing propelled by her own steam and 
coming to the dock to Ik* made fast thereto. It is not open to 
any doubt that the employment of the plaintiff was that of a 
seaman upon a ship—the plaintiff was not “employed in a casual 
and temjxirary employment of this character when the vessel 
was not employed in a self-navigating manner.” The a bow 
quoted language is that of Farwell, L.J., in Chislett v. MacBeth <(• 
Co. (1909), 25 T.L.R. 761, [1910] A.C. 220, and that case is quite 
distinguishable. With deference to the very careful and able 
argument of counsel for the respondent, I cannot accede to tin- 
contention advanced that the defendants are now precluded from 
raising the point of law that the plaintiff cannot succeed undvr 
the Employers’ Liability Act; the case relied upon, London, 
Chatham <$• Dover K. Co. v. South-Eastern It. Co. (1880), 40 Ch.l). 
100, was one of a number of cases of like nature, where the court, 
after delay in insisting upon the right to arbitration, refused to 
give effect to it. Lindley, L.J., at p. 107, concisely states tin 
point of decision:—

They give (referring to as. 4 and 26 of the Railway Act, 1859) either rail­
way company a right to insist on going to arbitration under the Act, ami tu 
exclude the case from the jurisdiction of the courts; hut to say that the court 
has no |x>wer to determine the dispute if the parties waive their right is quite 
another matter. Having regard to the course which was adopted in the court 
below, 1 think the defendants must be treated as having waived this objection 
in the court below, and it would not be right for us to entertain it on appeal.

In the present case, the objection is one of law, and goes to the 
root of the matter, in short, is the action one which is maintainable, 
one which ought to have gone to the jury, and is it one that, ujxm 
the verdict of the jury, the judge in the court below' rightly entered 
judgment? The Court of Appeal in the exercise of its jurisdiction 
“shall have the power to draw inferences of fact and to give any 
judgmen and make any order which ought to have been made 
and to make such further or other order as the case may requin " 
(Or. 58, rr. 4, 8a, 686, p. 32, Rules of Court of Appeal). It is true
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that to raine thin point of law for the first time in the Court of 8 (i
Api>eal in a late stage at which to raise it ; yet I am not able to C. A
satisfy myself that it is a fatal objection (see Ex />. Firth, IV ( 'h.D. Clkvi.M 
419; Mmi v. Currie, 1 App. (as. 554; The “Tasmania," 15 (, 1 
App. Cas. 223; Karunaratne v. Ferdinandus, [1902] A.C. 405; Pacific

Connecticut Fire Ins. Co. v. Kamnayh, [1892] A.C. 473. 1 cannot u.pt~ii~T j A
see upon the facts as I view them that anything would be gained 
by directing a new trial, as it would not be possible by way of 
evidence to shew that the plaintiff was other than a seaman; 
therefore, in my opinion, the appeal should succeed, but 1 think 
there is good cause for depriving the defendants of any costs here 
or in the court below, the point not being taken at the trial and 
presented for the first time in this court (He O'Slien, [1895] 1 Ch.
325; Montefiore v. due ft alia, [1903] 2 Ch. 20; Jenkins v. Price,
[1908] 1 Ch. 10).

Eberts, J.A., would allow appeal. Appeal allowed. Ebert*, j.a.

WAMBOLDT v. HALIFAX & SOUTH WESTERN R. Co. N. 8.

Aura Scotia Supreme Court, Harris, C.J., and Langley, Dr yed ale, and S. C.
Chisholm, JJ. April 6, 19IS.

Master and servant (§ II B—135)—Appliances—Reasonably fit for 
the work—Defect—Finding of jury—New trial.

A railway company is not ubligcil to have the best appliances for the 
purpose of discharging freight if the appliances used are reasonably fit 
for the purpose. If the jury give no finding from which it can he inferred 
what the defect was which led to the accident, a new trial will lie ordered.

Motion on behalf of defendant company for an order setting Statement, 
aside findings of the jury (except the finding in answer to the 
second question) and directing a new trial, or, in the alternative, 
that plaintiff's action be dismissed with costs.

The action was by plaintiff, a workman in the employ of the 
defendant company to recover damages for injuries sustained 
while engaged in unloading freight from one of the defendant's 
cars, owing to the failure of the defendant to provide suitable 
appliances for the purpose.

S. Jenks, K.C., for appellant; IV. .4. Henry, K.C., for the 
Dominion Atlantic R. Co.; ,/. A. McLean, K.C.. for respondent.

Harris, C.J.:—The plaintiff was a baggage master on the c.J.
defendant company’s railway lx»tween Lunenburg and Middleton, 
and it was his duty to unload the freight from the car at Middle- 
ton on the arrival of the train at that station.
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Middleton is the junction point between the defendant com­
pany's railway and the Dominion Atlantic Railway, and tin- 
station hidings are owned by the Dominion Atlantic Rail­
way Co. The station had lieen burned some months previously, 
and an appliance known as a footlxiard, which had previously 
l>een used for discharging freight from cars had l>een burned. 
This footboard was alxiut 4 feet wide and hooked on to the car at 
the Ixrttom of the door so as to make the level of the footboard 
the same as the Ixittom of the car, and on the platform end the 
footlxKtrd was tapered off so that it fitted the platform, and it wa- 
possible with the fontlioard to unload freight from the car by 
means of a truck. After the fire t<x>k place the cars were unloaded 
by placing 2 4 ft. long and each alxiut 14 inches wide from
the irm to the car. The total width of the planks was only 
alxiut 28 inches as compared with 4 feet, the width of the foot­
board. ami tin1 planks wen* 3 inches thick and were simply laid 
on the bottom of the car at one end and oh the paltform at tin- 
other end, and they were square at Ixith ends, and rt was difficult 
to use the truck on them liecausc the wheels of the truck would 
have to lx* pulled or pushed up over the ends of the planks.

There was a large stove weighing 250 to 300 pounds to In- 
taken out of the car, and the plaintiff and another employee wen- 
carrying it on the two planks. The plaintiff was going backwards 
and he stepped off the edge of the plank unexpectedly, ami tin- 
descent of the 3 inches to the platform brought the stove to that 
side and it came on to the plaintiff s leg and broke it, and this 
action has lieen brought to recover damages.

The jury fourni that the plaintiff was not guilty of negligence 
in stepping off the planks. They " that there was a defect in 
the ways, plant, works, machinery, etc., and in answer to a ques­
tion as to what that defect was, said “no footboard.”

Davies, J., in Thompnoti v. Ontario Sewer Pipe Co., 40 Can. 
8.C.R. 396, at 397, said:— 1

It is a trite law that negligences or shortcoming* of the defendant* in any 
action of negligence, however numerous, will not make them liable for injuries 
plaint iff may have *u*taim-d unies* then- is a direct connection found by the 
jury, with evidence to sustain it, between the injury sustained and the negli­
gence fourni.

There were several differences between the footboard and the 
planks, some of which could or might have l>een, and some of

7
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which could not have been the cause of the accident, and again 
the jury might have thought that if then* had lieen a footlxiard 
the plaintiff would have lieen using the truck and would not have 
been carrying tin* stove.

Some of the jury may have had one particular thing in mind 
ami some another in reaching a conclusion that there was a defect 
in the ways or plant, and some of them may have reached their 
conclusions by reason of defects or supposed defects which did not 
cause the accident. It goes without saying that only defects 
which caused the accident ought to have Im*cu considered, and it 
is. 1 think, impossible to say that the jury did not reach their con­
clusions on wrong grounds. It is not the law, as 1 understand it. 
that the company was obliged to have the liest appliances for the 
purpose of discharging the freight. They were bound to have 

es reasonably fit for the purpose. They had a substitute 
for the footboard, and 1 adore they can lu* made liable the jury 
ought to say in what respect the substitute was insufficient or 
defective, but they have not given us any finding from which it 
can lie inferred what the defect was which led to the accident.

For this reason, I think there must Ih* a new trial. 1 regret 
this result, but 1 cannot see any escape from it.

Lungley, J., concurred.
Drysdale, J.:—1 agm*.
Chisholm, J. (dissenting):—This is a motion to set aside the 

findings of the jury (except the finding in answer to the second 
question) in an action for damages for injuries to the plaintiff 
resulting from the negligence of the defendant company. The 
plaintiff was baggage master on the train of the defendant com­
pany running lietween Lunenburg and Middleton, and on Deceni- 
lier 19, 191ti, sustained serious personal injuries at Middleton 
station while removing a stove weighing lie tween 250 and 300 
IMuinds from one of tin* cars of the company to the. platform of 
the station. Previously there had !>een an appliance known as a 
foot-lnmrd, alamt 4 feet wide, fastened as plaintiff Micvcs “with 
a cross-piece and 1 Milted on ami sloping off the back behind, firm." 
It tapered off right down thin so that the wheels could go up. 
The plaintiff says with respect to the loading of the stove at 
Lunenburg:—
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VSe put it on at Lunenburg; him a footboard that fastened on the ear, 
hooks on the ear. We had a truek with two wheels. We lient the stove, 
shoved the truek under and hauled it on the ear. That is the safe way of 
doing it.

A fire ha<l occurred at the Middleton station some time pre­
viously to the accident.and the footlxxird then in use was destroyed. 
After the tire the company improvised planks, and on the day of 
the accident what was used was 2 planks alnnit 14 feet long and 
13* 2 inches in width. They were 3-inch planks, were not tapered 
off, so that the truek could not Ik* used over them. One plank was 
a little longer than the other, and they were not fastened together. 
The plaintiff was hacking out, and as he got to the end of the 
planks his left f<x>t stepped off and the stove came down on him. 
The plaintiff complains of a defect in the condition and arrange­
ment of the ways, works, machinery, plant, building and premise- 
of the company. The questions submitted to the jury and their 
answers are as follows :—

1. Did tlx* plaint iff voluntarily undertake the work of removing the stove 
with knowledge of the risk? A. No. 2. Did the accident happen by reason 
of the plaintiff stepping off the planks on to the high platform? A. Yes. 
3. Did the plaintiff slip off the planks? A. (No answer.) 4. If so, what was 
the cause of such slipping? A. (No answer.) 5. Could plaintiff by tin- 
exercise of ordinary can* have avoided the accident? A. No. 0. Did the 
injury sustained by plaintiff result from his conforming to the orders of Chi|«- 
man? A. Yes. 7. Was the plaintiff guilty of negligence in stepping off 
when* he did? A. No. R. Was then* a defect in the ways, plant, works, 
machinery, etc.? A. Yi*s. If you answer “yes,” state what the defect was 
A. No footlmard. ft. Did the plaintiff suffer the injury complaints! of b\ 
reason of sait! defect? A. Yes. 10. If there was a defect was the company 
or Chipman guilty of negligence in not remedying that defect? A. Yes. 
11. Was the accident caused by the negligence of the plaintiff? A. No. If 
so, in what did such negligence consist? A. (No answer.) 12. If you find 
the plaintiff was negligent, answer this question: Notwithstanding the plain­
tiff's negligence would the accident have happened if the defendant company 
or Chi|Hnun had exereiw*d reasonable care in the premises? A. No. 13. Did 
the plaintiff fear that if he disobeyed the orders of C’hi|Mnan he would be dis­
missed from his position? A. Yes. 14. What damages do you award? 
A. $1,500.

The company d<x»s not complain of the judge’s charge to tIn­
jury, but complains of the answers made. It is contended that 
the answer to the eighth question is not responsive. It is further 
contended that even if the eighth question is properly answered 
there is no evidence to show that the absence of the footboard 
caused the accident ; and we are asked to hold that the plaintiff
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stepped off the planks voluntarily, and, therefore, the accident 
was not caused by the planks.

I cannot agree to the contention that the answer to the « ' 
question is not responsive. The jury were not asked as to what 
was the defect in the planks; they were asked if there was a defect, 
and if so what, in the ways, works, machinery, plant, building 
and premises used in delivering freight at Middleton; and the 
answer in effect is that the; whole arrangement or system xvas 
defective l>ecause the usual footboards were not provided. A 
jM-rusal of the evidence shows that the term footlioard had a well 
understood meaning among the railway employees. They were 
complaining about not )>eing supplied with footlmards, and at 
the time of the accident footboards had been ordered. The plain­
tiff in his testimony descrilies what the “ordinary footboard" is. 
The witness Feindal does the same; and when asked how they 
unloaded the freight before the fire, he replied: “Footboards and 
trucks." He goes on to say that if they had footlxmrds the 
accident would not have happened. He also says there should 
1m- a better arrangement. The company's conductor is asked 
what system did you have lw*fore the fire; and he answers “foot­
boards and trucks " ; and asked about the later system he answered : 
“It is not a very good system."

1 think the answer of the jury to the eighth question is respon­
sive and has evidence to support it.

As to the next point, that there is no evidence that the absence 
of a footboard caused the accident, I think there is such evidence. 
It is agreed that the* planks were dangerous. If there were a foot­
board, the plaintiff and Feindal would have been able to use a 
truck; they would have a way 4 feet wide; it would not be neces­
sary for either of them to walk backwards on two unfastened 
planks, 13^2 inches wide; and the plaintiff would Ik* under no 
necessity of stepping off as he did. The jury have found that he 
was in the exercise of ordinary care when he did so. It is true 
that it was voluntary, but the jury finds that it was not negligent; 
and I am not prepared to say that a jury could not, as reasonable 
men, come to such conclusion.

1 see no grounds for disturbing the verdict of the jury, and I 
think the action for a new trial should be dismissed.

New trial ordered.
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CITY OF QUEBEC v. LAMPSON.
Supreme Court of Canada, Fitzpatrick. C.J., and Darien, Idington, Duff unit 

Anglin, JJ. March 5, 1918.

1. Contracts (| II—128)—Emphyteutic lease—Agreement—Construc-
TION—INTENTION OF PARTIES.

In nmstruing un agreement respecting the unexpiml term of un 
emphyteutic lease, the intention of the parties must he sought, und 
however ambiguous ami involved the language may be, if the intention 
can l>e ascertained with reasonable certainty, effect must Ik* given to it.

2. Courts ({ III—195)—Emphyteutic lease—Existence or non-exist­
ence or proprietorship—Supreme Court Act—Jurisdiction.

Vnder clause (If), s. 40, of the Supreme Court Act (R.S.C. 1900, c. 139) 
the court has jurisdiction to determine the proprietorship of land held 
under un emphyteutic lease.

Appeai from the judgment of the Court of King’s Bench, 
appeal side, maintaining the judgment of the Sujierior Court, 
District of Queliee, 4V Que. SX’. 307, and maintaining the action 
with costs.

The immoveable property in question in this ease was leased 
by the respondent to one ( ïiguère for a period of 25 years ; and 
subsequently, the unexpired |x>rtion of this lease, to wit 2 years, 
was sold for taxes due by the tenant and purchased bv the appel­
lant. The ap|R‘llant then leased that unexpired portion to one 
Mrs. Falardeau; and the agreement lietween them contains this 
provision :—

Il eut convenu entre les parties, que In dite Cité de Québec sera 
tenue et obligée de consentir à la dite Dame Falardeau un titre de 
vente de ses droits et prétentions sur les dits baux emphytéotique* 
lorsque la dite somme de deux cents piastres aura été entièrement 
payée, et alors la dite Dame Falardeau entrera en pleine propriété du 
susdit immeuble, sujet toutefois au /taiement de la dite rente emphy­
téotique.

Mrs. Falardeau entered into possession of the property imme­
diately after the lease was made, and she fulfilled all her obliga­
tions to the appellant, her vendor and to the respondent, the 
landlord; but she did not apply for nor obtain a deed of sale.

The appeal turns upon the meaning of the alxwe clause, inter­
preted in accordance with the alxwe facts and the intentions of 
the parties, and the question to lx* decided is whether Mrs. Falar­
deau or the appellant has the proprietorship of the immoveable 
leased.

L. A. Taschereau, K.C., and J. E. Chapleau, K.C., for appellant ; 
C. Angers, K.C., and Louis Larue, for respondent.
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Fitzpatrick. (\J.:—I am of opinion, with all possible 
respect, that we have jurisdit ' ar this ap|>eal under s. hi (/>)
of the Supreme Court Act. By this action, the plaintiff (respond­
ent here) claims: (a) the possession as landlord of a lot of land 
held as he alleges, by the city, under an emphyteutic lease; and 
b) the payment of different sums of money for arrears of rent, 

for damages and for repairs. The question at issue Ix-twecn the 
parties relates therefore to the rigid or title to property held 
under emphyteutic lease. Emphyteusis carries with it alienation; 
and. so long as it lasts, the lessee enjoys the rights attached to the 
quality of a proprietor. Art. 5ti9 “Le droit de l’emphytéote 
est réel et puisqu'il s'exerce dans un immeuble, c’est un droit réel 
immobilier.” Laurent, vol. 8, No. 352. Delink v. Arcnnd, 30 
Can. S.C.R. 23. This point was not raised at the argument.

On the merits, 1 have reached the conclusion that the city is 
not now, and has not been for many years, to the " "jre of
Lampson, in possession of the property in question, and that what­
ever rights the city acquired under the sheriff's title, hereinafter 
referred to, were assigned to Falardeau. The facts are not in 
dispute. The whole controversy turns upon the obligation of the 
city to pay rent for the property during the occupancy of Falar­
deau and that obligation dejiends upon the effect to In- given the 
deed made by the city to Falardeau. Was it a mere lease, a< 
Lampson contends, or did it operate to transfer the title to the 
realty for the unexpired term of the lease?

I do not think that either of the parties to these proceedings 
ever intended to argue that emphyteutic rent can In* collected 
from a tenant who has, by valid assignment, parted with his 
rights in the pro|x*rty held under the emphyteutic lease. The 
confusion has, I think, arisen out of the claim which appears to 
have been made that novation was effected by the substitution of 
Falardeau as the debtor of the rent in place of the city with the 
consent of Lampson. That is the question which the Chief 
Justice who tried the ease deals with; and I agree with that dis­
tinguished judge, who held that a case of novation was not made 
out. I have, however, the misfortune to be unable to agree to 
the construction which the Chief Justice puts on the deed by the 
city to Falardeau. It is, I grant, difficult to imagine how such a 
simple agreement as the parties evidently hud in contemplation
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could have l>ocn so clumsily expressed. But, in construing a deni 
what must l»e sought is the intention of the parties; and however 
ambiguous and involved the language* they used may lie, if that 
intention can Ik- ascertained with reasonable certainty, then effect 
must be given to it. Archibald, .1., in the case of Stnvnxoii v. 
Mollit, 42 Que. S.(\ 322, at 328, gives the rule of construction 
applicable* to deeels which e-emtain a promise of sale* e>f an inmiove- 
able when follower! by actual possession. As that juelge says, tlie- 
answer te» the question as to whe*the*r the right of property ha< or 
has ne»t passed must Ik* gathered freun the* promise e»f sale* as to 
the intention e»f the parties. If tlie-re* is
a clause* in the* promise- of sale which providis that the right of profsrtg si,unlit 
nut pass, the* courts have* newer hi*l«l that, not wit list amling such provision, 
the- right of pre»|*-rty eliel pass.

But, in the absence of such a provision, the i*ffeet must Ik* 
given to article 1478 C.C.

Lts partie» ont stipulé expressément qii'elbs entendaient fain un contrat <U 
location, tuais le rappirt de droit, tel qu'il résulte objectivement des clausis de 
iacte, cornsjMitid au contrat de tente dont l'élément s/écifique, transfer de pro­
priété. se trouve réalisé. S. t\ 1888, 1. 87; I). 98, I. 67; D. 98, 1. 271.

This appeal, as I understand the contentions of the parties, turns 
U|K»n the e|uestion as to whether it was the intention e»f the city 
not to part with the* property helel under emphyteutic le*a><* until 
the “titre ele vente,” t.e., the title elee*el e»r writing evieleneing tin- 
sale was taken e»ut by Mrs. Falarele-au. There is ne» doubt that 
the (I«hh1 of le*ase* contains a promise* e»f sale ami that Mrs. Falar- 
eleau entereel into pe»sse*ssion thereuneler. But it is saiel it was a 
condition of the elc*e*el that the title sheiulel not pass until Mrs. 
Falardeau had applieel for and e»btaineel her ele*eel of sale.

The prope*rty in question was lease*d by taimpson to one 
(liguère feir a term of years umler <*mphyteutic lease and sulw*- 
quently tin* une*xpire*<l pe»rtie»n of that term was sold for taxes due 
by the tenant. It was purchased by the city and the agreement 
now in question was then entereel into. By that agree*me*nt, the 
city leasenl to Mrs. Falardeau for two years the une*xpired portion 
of the* lease to (îiguère, the lesse*e* undertaking to pay to the city 
8200 in eight e*qûal instalments of $25 each and to Lampson, the 
lanellord, his emphyteutic rent. In a word, by the terms of the 
lease, Mrs. Falarde*au assumes all the obligations of a proprietor 
and, in aeldition, agrees te» pay the city for its interest the $200 
above mentioned. Then the lease contains this provision :
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Il est convenu entre les parties, que la Cité de Québec itéra tenue et obligé* 
de consentir à la dite Dame Falardeau un titre de vente de ses droits et préten­
tions sur les dits baux emphytéotique lorsque la dite somme de deux cents 
piastres aura été entièrement payée, et alors ladite Dame Falardeau entrera en 
pleine propriété du susdit immeuble, sujet toutefois au paiement de la dite 
rente emphytéotique.

This appeal turns upon the meaning of that language. 1 con­
strue that clause, read with all that precedes, to mean that, when 
the sum of $200 has l>een paid, Mrs. Falardeau becomes the 
owner of the unexpired term of Giguère’s lease acquired by the city 
under the sheriff’s title and, in addition, the city binds itself to 
give a deed conveying to Mrs. Falardeau all its rights and pre­
tensions to the unexpired portion of the lease. Mrs. Falardeau 
entered into possession of the property immediately after the 
lease was made to her and she fulfilled all her obligations to the 
city, her vendor, and to Lampson, the landlord ; and it is now for 
us to say what was in all these circumstances the intention of the 
parties when they made that agreement. It is reasonably clear 
that Mrs. Falardeau meant to acquire and the city to sell all the 
right of the latter in the property. The total consideration stipu­
lated for was the sum of $200 and when that sum was paid to the 
city Mrs. Falardeau had fulfilled her part of the agreement. She 
could then, at any time, force the city to give her the paper title, 
which w ould be merely evidence of the fact that she had performed 
her part of the agreement. The language of the deed, as I have 
already said, is not happily chosen; but why should we assume 
that the taking out of the paper title by Mrs. Falardeau was a 
condition of the sale? Nothing remained to l>e done by her when 
she had completed her payments and it is not easy to see why the 
city should make it a condition of the sale that Mrs. Falardeau 
should take out a deed. What could be the possible object of 
such a stipulation?

The language of the instrument is:—
Il est convenu . . . que le cité sera tenue et obligée de consentir à un 

titre de vente . . . lorsque la dite somme de deux cents piastres aura été 
entierèment payée.

1 can find in these words no trace of any intention by the city 
to retain the title to the property after the 9900 had been paid. 
When that sum was paid, Mrs. Falardeau had fulfilled all her 
obligations to her vendor and she wras entitled absolutely and of
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right to her “titre de vente”—document of title. The city could 
not refuse to give it to her and therein this cast» is clearly dis­
tinguishable from euch cases as Skvenmm v. Rollit, 42 Que. S.C. 
322; Hogan v. City of Montreal, M.L.R. 1 Q.B. 60; Thomas v. 
Aylen, 16 L.C.Jur. 309; Grange v. McLennan, 9 Can. 8.C.R. 385; 
28 L.C.Jur. 69, which will all lx» found collected at pp. 29 and 30 
of Mignault, vol. 7. That learned author sums up his analysis of 
all these cases thus:—

Quelle interpolation <levra-t-on donner à la clause par laquelle le vendeur 
s'engage à donner un titre lorsque le prix sera payé? C'est une question 
d'interprétation de l’interprétation de l’intention des |>artics.
It is difficult for me to find in the language» of the instrument an 
intention to give the purchaser the right to enjoy the property for 
years, and then permit her by refusing to exercise her discretionary 
right to take the paper title to defeat the whole scheme of the 
agreement. It is not, I insist, the vendor which stipulates, as in 
the cases referred to by Mignault, for the retention of the title for 
its own protection, but the purchaser who neglects to exercise her 
right to ask for and obtain the evidence of the transaction entered 
into with the city. Under the Code, sale is perfected by the con­
sent alone of the parties (Arts. 1472 C.C.; 1025 C.C.). No deed 
is necessary* and the paper title gave no additional force or effect 
to the transaction in so far as Mrs. Falardcau was concerned. The 
latter, as 1 have already said, entered into possession immediately 
after the lease was passtd, made her payments within the stipu­
lated time and thereafter dealt with the property as if it was her 
own, not only to the knowledge of the city but also of Lampson, 
who treated her as his emphyteutic tenant.

It is said that there was no obligation on the part of Mrs. 
Falardcau to acquire the emphyteusis ; but that was the con­
sideration for the payment of $200. The emphyteusis was the 
thing sold or for which she agreed to pay and did pay the $200 
and of which she entered into possession immediately when the 
deed was made. As for tradition, I assume that Pothier’s defini­
tion will lie accepted by the majority:—

La tradition réelle est celle qui se fait |»ar une préhension corporelle «le 
la chose faite par celui à qui on entend en faire la tradition, ou par quelqu'un 
de sa part. Il n’est pas nécessaire pour la tradition réelle qu’il en soit fait un 
acte par é crit.
(Art. 1493 C.C.). Thp obligation to deliver is satisfied when the
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buyer enters into possession with consent of seller. Title passes 
by the effect of the contract (Art. 1025 C.C.).

On the whole, I am of opinion that the ap]*‘al should lie 
allowed with costs.

Davies, J.:—1 concur with His Dinlxhip the Child Justin».
Idinoton, J.:—1 concur with His Lordship the Chief Justice.
Duke, J. (dissenting):—I am to dismiss for want of jurisdic­

tion, with costs.
Anolin, J. (dissenting)The plaintiff, as emphyteutic lessor 

sues the City of Quelx-c, as purchaser, at a judicial sale for taxes, 
of the unexpired term of two emphyteutic leases, for an unpaid 
balance of the ground rent or canon accrued since the purchase, 
for the cost of neglected repairs which the emphyteutic lessee was 
Isiund to make, and for delivery up of the leans 1 premises, the 
emphyteusis having now expired. To this claim the city pleads 
that it sold its interest in the premises to one Mme. Kalardcnu, 
and that she has been the sole proprietress thereof under the 
emphyteutic leases since August 1, 18!)tl. In his reply the plaintiff 
denies that Falardeau had acquired title as emphyteutic proprietor 
and alleges that his rights against the defendant remained un­
affected by any agreement made by the defendant with her.

The trial judge, 41) Que. S.C. 307, maintained the action, hold­
ing that the city by purchasing the leasehold" at a judicial sale1 
became jx-rsonally responsible to the lessor for |xiymcnt of tin­
rent or emphyteutic canon us well as for the other obligations of 
tlx- original lessee; that a lien de droit was thereby established 
Ix-tween it and the lessor whereby the latter Ix-eame creditor and 
the former debtor in respect of the rent and other obligations of 
the leases; and that, in the alwencc of novation, the city was not 
relieved of the liability thus assumed merely by reason of the 
occupation or enjoyment of the leasehold premises by Mme. 
Falardeau d litre d'emphyUote, her payments of rent to laimpson, 
and a statement made by her that she hail acquired the city's 
rights.

The Court of King’s Bench unanimously affirmed the judgment 
for the plaintiff, on the ground, however, that, although an alienation 
of the emphyteusis made by the city in gixxl faith would have 
relieved it of future obligations to the emphyteutic landlord, there 
has not in fact been such an alienation to Falardeau.
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Having regard to the nature of an "emphyteusis—it conveys 
the immoveable for a* time to the lessee (art. 507 C.C.) ; so long 
as it lasts he enjoys all the rights attached to the quality of a 
proprietor—may alienate, transfer and hypothecate the immove­
able so leased (art. 569-570 C.C.) ; his interest may be seized and 
sold as real property (art . 571 C.C.); he is held for all the real 
rights and land charges to which the property is subjected (art. 
576 C.C.) ; the rent itself is an immoveable (art. 388 C.C.) :—

En effet, le bail emphytéotique est une aliénation de la propriété utile au 
profit du preneur pendant tout le tempe que doit durer le bail, la propriété 
directe demeurant reeervée au bailleur;

(Merlin, Rep. vt>o. Emphytéose, 1, 3)—I entertain no doubt that 
the issue as to the existence or non-existence of this proprietorship 
in the defendant “relates to title to lands or tenements” within 
clause (6) of s. 46 of the Supreme Court Act, and that we have 
jurisdiction to hear this appeal.

That the City of Quebec by its purchase of the unexpired 
term of the emphyteutic leases at the judicial sale thereof assumed 
the obligations of the emphyteutic lessee is not now questioned. It 
has, of course, not been suggested that its undertaking was more 
extensive or more onerous. Agreeing, as 1 do, with the view which 
prevailed in the Court of King’s Bench, that the plaintiff is entitled 
to succeed on the ground that the city never effectively parted with 
its interest to Mme. Falardeau, it is unnecessary to pass upon the 
considérant as to the absence of proof of novation, on which the 
Chief Justice of the Superior Court reached the same conclusion. 
It should perhaps be noted, however, that the case of Credit 
Fonder Franco-Canadien v. Young, 9 Q.L.R. 317, cited by him, 
would seem not to be in point. The lease, under which, in the 
absence of novation, the original lessee was there condemned to 
pay rent accrued after he had transferred his interest, reserved 
much more than a nominal rent and did not contain a stipulation 
obliging the lessee to improve the property and was therefore held 
not to be an emphyteusis, but an ordinary lease. The opinion of 
Merlin seems to conflict with the view taken by the Chief Justice 
and to point to the conclusion that, apart from any consideration 
of novation, on alienation of an emphyteusis, unless perhaps in 
the exceptional case where “le preneur par le contrat d’arrente- 
ment a promis fournir et faire valoir la rente, et a ce obligé tous
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ses biens,” or has otherwise expressly assumes! a personal obliga­
tion to remain responsible thereafter (l)uboiit v. Hall, 7 L.t'.K. 479), 
his liability for future rent ceases. Merlin, Hep. (fttli ed.), 
vol. 7, Vbo. “Déguerpissement,” s. 111., 1; s. IV., 1, and s. V., 1. 
The facts that an emphyteusis is terminated by the total loss of 
the estate leased, or by abandonment (art. 579 C.C.), that it 
imports the power of alienation, and that the rent itself is an 
immoveable, seem rather to support the view that, at all events in 
the alwence of some explicit agreement by the lessee to remain 
liable for the rent after and notwithstanding a transfer of it, his 
personal liability terminates on its complete and bonA fitk aliena­
tion. It is unnecessary, however, to dwell further u|x>n this 
aspect of the case, since I am of the opinion that in the present 
instance there has not been the complete and effective alienation 
or transfer of the emphyteusis by the city which the ap|s-llute 
judges think would suffice to terminate its liability to the lessor. 
As put by Lavergne, J.:—

Une fois substituée au preneur originaire, le Cité de Québec ne |*>uvait 
se libérer de ses obligations quant au canon emphytéotique et au maintien 
de la propriété en bon état, que par une aliénation de bonne foi, ou le déguer­
pissement aux termes des articles 579 et suivants.

There* is no question of abandonment here.
After acquiring the emphyteusis the city sublet the premises 

to Falardeau for 2 years from the 1st of August, 1894, at a rental 
of $100 a year, payable quarterly, Falardeau undertaking to pay 
in addition the emphyteutic rent and all rates and taxes and keep 
the buildings in repair. This least* contained the following clause:

Il est convenu entre les |iarties, que la dite Cité Quéh-c sera tenue et 
obligée de consentir à la dite Dame Falardeau un titre de vente de ses droits 
et prétensions sur les dits baux emphytéotiques lorsque la dite somme de deux 
cents piastres aura été entierèment payée, et alors la dite Dame Falardeau 
entrera en pleine propriété du susdit immeuble, sujet toutefois au paiement 
de la dite rente emphytéotique.

As I translate* it into English, this clause reads:—
It is agreed between the parties that the said City of Quebec shall be 

held and obliged to give to the said Dame Falardeau a deed of sale of all its 
rights and claims upon the said emphyteutic leases when the said sum of 
$200 shall have been wholly paid, and thereupon the said Dame Falardeau 
shall enter into full proprietorship of the aforesaid immoveable, subject 
always to the payment of the said emphyteutic rent.

Although she paid the $200 as stipulated, a deed of transfer 
of the emphyteusis from the city has never been executed. Her
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I,'appelante a consenti a Madame Falardcau un simple hail pour deux 
ans, avec promesse de lui transférer la propriété une fois la somme de 12(10 
payée; elle ne lui a jamais consenti la vente promise.

Pelletier, J., makes the same statement: I agree with the con­
Anglin, J. struction placed by those judges on the clause which I have 

quoted from the city’s lease to Falardeau. Pelletier, J., says:—
L’acte que nous avons devant nous est un bail avec une clause déclarant 

que, au cas de l’accomplissement de deux conditions, Mme. Falardeau leur­
rait devenir propriétaire; ces deux conditions sont: lo, le iwiement de $200 
par Mme. Falardeau à la Cité de Québec; 2o. la passation d’un titre. Lu 
clause du bail citée plus haut dit que c'est alors, e’est-a-dire après l'accom­
plissement de ces deux conditions, que Mme. Falardeau entrera en propriété 
de l’immeuble en question.

Pour que Mme. Falardeau serait devenue propriétaire, il fallait démontrer 
d'abord qu'elle avait payé les $200, et en second lieu que l’acte de transmission 
par la Cité de Québec à elle avait été |)assé.

0

As put by Lavergne, J.:—
Madame Falardeau pouvait devenir propriétaire en vertu du bail et di­

ces conditions après avoir payé la somme de $200; secondement, par la passa­
tion d’un titre après l'exécution de ces deux premières conditions; il est dit 
dans le bail: “c’est alors que Madame Falardeau entrera en pleine propriété 
de l'immeuble.” Il n’y a jamais eu de titre donné |>ar la Cité Québec à 
Madame Falardeau.

When she should have paiil the $200, Mme. Falardeau would 
become entitled to a transfer of the city's title: when that transfer 
should have been made (alors; thereupon) she would enter into 
full proprietorship. That, in my opinion, is the intent and effect 
of the provision invoked by the city: The making of the transfer 
was a condition precedent to the passing of the property. Stevenson 
v. Rollit, 42 Que. S.C. 322, at 329, 330; Hogan v. City of Montreal, 
M.L.R. 1 Q.B. 60.

A promise of sale with delivery and possession has not the 
effect of conveying the right of property to the promisee, when it 
appears from the terms of the contract that such was not the 
intention of the parties, but that on the contrary they meant to 
effect this result by a subsequent act. Renaud v. Arcand, 14 
L.C.J. 102; 7 Mignault, p. 29. The question is one of intention. 
Grange v. McLennan, 9 Can. 8.C.R. 385.

The evidence establishes that, since 1896, a dispute had been , 
pending between the Falardeaus and the city as to a right of way 
or passage forming part of or adjoining the leased premises. The
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landlord had closed up this passage. The Falardeaus divined it 
essential to the full enjoyment of the property. They claimed 
that it was in fact appurtenant to the leasehold and insisted on 
1 icing given a title to it. The city contested this claim and refused 
to give a deed including the passage. The Falardeaus declined to 
take a deed without it. Matters were allowed to rest in that 
])osition. As David Falardeau put it in giving his testimony :—

Par La Cour:
Q. Vous ne l'avez pus encore eu?
K. Je ne l’ai pas encore eu, le titre, seulement ils ne nous ont pas dérangés 

dans la imssession de la propriété, on a toujours été en posai ssion de la propriété.
Par M. Ijarue, procureur du demandeur:
Q. N’est-il pas vrai que vous avez demandé vos titres a la cité de Québec 

a plusieurs reprises et que la cité de Quéliee a refusé, qu'elle n’a pas voulu en 
donner?

R. Non pas qu’elle refuse de nous en donner, mais seulement ils m’ont 
offert un titre que je ne trouvais pas acceptable.

Par M. Chapleau, procureur de la défenderesse.
Q. A cause du passage.
K. A cause du passage, je voulais faire clairer le passage et puis, ils n’ont

Par M. Ijarue, procureur du demandeur:
Q. Tant que vous n'aviez pas de passage |siur sortir, il était inutile |xmr 

vous d’avoir un titre.
R. Je ne |Ktuvais pas continuer mon commerce la, ça ruinait mon com­

merce, ça nous a ruinés complètement. Ils ont offert un titre mais il n'était 
pas acceptable jxmr nous.

The appellant urges two grounds in support of its contention 
that, notwithstanding that no deed had ever Ixvn delivered to 
Mine. Falardeau, she Iteeame the emphyteutic tenant under the 
Lampson leases and that it (the city) was thus relieved from the 
obligations incurred when it purchased at the sale for taxes. It 
relics on some payments on account of the emphyteutic rent made 
by Falardeau after August, 18%, and other alleged acts and 
admissions of her status as emphyteutic tenant: and it invokes 
art. 1478 C.C.

As found by the learned trial judge, Mme. Falardeau did pay 
$100 on account of the rent due Lampson subsequent to August, 
18%. The city had paid $00. A balance of aland $000 remains 
unpaid. I find nothing in what Mme. Falardeau has done incon­
sistent with the tacit renewal of her lease from the city (art. 1609 
C.C.) pending the adjustment of the question as to the lane or 
passage. While holding under that lease she would be bound to
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comply with it* term*. They required her to pay the emphy­
teutic rent and to keep the premise* in repair, etc. Her conduct 
and that of her husband is explicable on the assumption that, 
while Mme. Falardeau actually continued to hold under the lease 
from the city, they fully expected that she would eventually 
lieeomc proprietor of the emphyteusis. It dot»* not import an 
election to forego their objection to the title offered by the city. 
As put by the Thief Justice of the Superior Court:—

Tons res faits ««-pendant ne sauraient constituer, en faveur «le la cité, une 
fin «le non ■recevoir.

On the other hand, their persistent refusal to accept a transfer 
unless it included the passage is inconsistent with the Falardeaus 
having intended that the emphyteusis should actually vest in 
Mine. Falardeau without the formality of a <leed. Taking all tin- 
circumstances into account they do not justify a finding that sin- 
waived the giving of the deed by the city and that all parties 
tacitly consents! to treat the promise of sale contained in tIn- 
lease as having l>een carried out.

There ap|>ear to lie two formidable olistacles to the application 
to this ease of art. 1478 C.C. In the first place, the promise itself 
is unilateral. The document contains no agiwment by Mine. 
Falardeau to purchase. The city was, no doubt, liound to n-II 
and convey to her on payment of the sum of $200, but there was 
no eorn-sponding obligation on her part to take or acquire tIn- 
emphyteusis. Neither was there any delivery or any taking of 
possession under the promise of sale such as might inqsirt an 
agreement on Mme. Falardeau's part to lieeome the owner of tin- 
property. In delivering the judgment of the majority of the 
Court of King’s Bench in Thonuu v. Aylen, 10 L.C. Jur. 300, at 
315-0, Badglcy, J., says:—

It is also urged that by art. 1478 C.C. la yromenoe de vente aver tradition el 
jnmneMion actuelle fquivav! à rente; . . . Now the artiek* at the utmost ix
only a general «-xpletive of promesse with both tradition and (siseraaion <mii- 
hined, but as a rule of law allowing it that eff«-ct, it could not annul the cove­
nants and conditional stipulation» of the |iartiea thcmw-lvcs, which arc exrrp- 
lions to the maxim and qualify the rule, leaving the conditional sal«- sucli a* 
it is stipulated, aeetuding to the covenants of the |iarties, in conformity with 
the stringency of anoth«-r l< gal rule paramount to that of the art irk-, that 
mod uk et eonventio vine util legem. ... It must lie ulwemil that the 
expressions tradition et /nmnennion actuelle, constituents requiml t«i make up 
the «-«piivak-nt of sak- of th«- art irk*, an* not the l«*gal synonyms of each oth«-r. 
Tradition is the known legal rompk*ment and satisfaction of a sak*. "la hadi-
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turn est la transmis»ion du droit de propriété, c'est transférer sa possession dans 
l'intention de nous en faire avoir la iiroinriété,” and it in also expretwvd in «lifTcr- 
ent terms id the 1492 art : "C'est la translation de la chose vnidue en la jouissance 
il possession de l'acheteur," w hilst. on the other hand, ihwwwioii even though 
actuelle, is the mere occupancy of the immeuble vendu, the simply permitted 
use of the land.

The only “tradition” or delivery of the premises by the city 
was made under it* learn* to Mme. Kalanleau as its tenant. It had 
no relation to the conditional promise of sale. Her continued 
possession after the term of two years had elapsed may well In* 

attributed to a tacit renewal of it itending the settlement of the 
dispute as to a question of title. This dispute still remains 
unsettled at the expiry of the emphyteusis in 1913. If, therefore, 
article 1478 has any application to a promise of sale unilateral and 
subject to a condition to give title upon payment of the price 
(Keegan v. Raymond it* «/., 40 Que. S.( 371 ; hr y v. Connolly,
7 Q.L.lt. 224; Richer v. Rochon, 10 Que. S.(\ 04), such as that 
with which we are now dealing, there never was the delivery or 
“tradition” uiuler it requisite to en >ble the city to invoke that 
article. 1 also incline to think that the possession of Mine. Kalar- 
deau, because consistent with a tacit renewal of the least* from the 
city and therefore not necessarily ascribable to the promise of sale, 
was not of the character required by the article. Hut poweeaion 
without “tradition” would not suffice.

1 would, for these reasons, affirm the judgment of the Court of 
King's Bench and dismiss this appeal with costs.

.4 ppeal allowed.

CLARK v. CITY OF WINNIPEG AND WINNIPEG ELECTRIC R. Co.
Manitoba Court of Appeal, Cerdue, Haygart and Fullerton. JJ.A. June 4. I01H.

1. IIiuhwayn (| IV A—145)—Nvisance—Snow and ice—Removal or from
HhillWAY.

The efficient removal of a now aiul ice from a highway, in accordance 
with statutory |amere given, by a municipalit y does not create a nuisance 
for which damage* can In* recovered.

\* Elliott v. Winm/Mg Electric R. Co., 38 D.L.R. 201, followed.)
2. Hiuhwayh (f IV A—154)—Snow and ice—Liability or mvnicipality—

Repair*.
Iii determining whether a highway is in re|Miir at the time an accident 

oceuni, it ia necessary to take into account the miture of the country, 
the character of the roads, the care usually exercised by municipalities in 
reference to Much road*, the *ea*on of the year and the nature of the 
accident.

•June JO, 1918, Elliott v. Winnipeg Electric R. Co., 38 D.L.R 201, was 
reverw-d by Can. Supreme Court and trial judgment restored.

CAN.

8. C.

Lampson.

Anglin. J.

MAN.

C. A.

30-40 D.L.R.
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Appeal by defendant* from a judgment at the trial in an 
action for damages for injuries caused by ice and snow on high­
way. Revetied.

E. J. McMurray, and J. F. Davidson, for plaintiff; T. A. Hunt, 
K.C., and //. Preudhomme, for the City of Winnipeg; H. />. Guy, 
for the Winnipeg Electric R. Co.

Pf.rdve, J.A.:—This action is brought by the widow of the late 
George A. Clark, who sues on her own liehalf and on In-half of tin- 
infant son of herself and tin* deceased. The action is brought 
against the City of Winnipeg and the Winnipeg Electric Railway 
Company. Both of the defendants are charged with acts of 
negligence which led to the death of the deceased. On February 
9, 1919, Clark, who was a teamster, was driving a team of horses 
attached to a sleigh loaded with wood along Higgins St. in the 
City of Winnipeg. The load, from some cause as to which there 
is no direct evidence, was overturned and the deceased was pinned 
under it and received injuries which caused his death. Biggin* 
St. runs east anil west and has on it two lines of street railway 
la-longing to the Winnipeg Electric R. Co. On each side of tin- 
railway lines there is a clear space of 10 feet between the outside 
rails and the curb which is available for the general street traffic. 
Vehicles going west take the right or north side of the street and 
those going east keep to the opposite side. The street has an 
asphalt pavement and, apart from the snow upon it at the time 
of the accident, it was in good repair.

The snowfall in the winter of 1915-1910 had lieen very heavy. 
At the time of the accident there was a considerable quantity of 
snow on the spaces on each side of the tracks. The snow had 
been removed by the company from the tracks and from 18 inches 
outside the tracks, and had been spread over the rest of the street 
in accordance with the provisions of by-law No. 543 of the City 
of Winnipeg, validated and continuell by Act of the legislature. 
55 Viet. c. 50, s. 34; see schedule to this Act, clause 2 (/). The 
city had also removed the snow from the inside portion of the side­
walk, for the lienefit of pedestrians, anil hail thrown the snow so 
removed upon the outside portion of the sidewalk and the adjoin­
ing portion of the 10-ft. strip. The result was that a hummock of 
snow- was formed partly on the sidewalk and partly on the street 
which reduced the width of the space available for vehicles. There
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wa» also a alopp of about 3 feet in width between the north rail and 
the level part of the driveway. The result was that there was left 
for vehicles a smooth snow-covered driveway of altout 9 ft. in width. 
The depth of the snow on the ,reet was a matter of considerable 
controversy. Measurements were made by Mr. Wilkins, a civil 
engineer in the employ of the railway company, and by another 
skilled person, Mr. Bower, who was in the employ of the city. 
These measurements were made by taking the levels with instru­
ments and for all practical purposes they are in agreement. From 
the answer of the jury to the fifth question put to them, it would 
appear that they accepted the measurements made by Bower. 
The snow was smooth and icy, and, from the measurements of 
Wilkins and Bower, the driveway of about 9 ft. wide was nearly 
level. The depth of the snow’ was fi to 8 inches, there l»eing a 
slight slope towards the railway track. Between this level drive­
way and the track there was the strip altove mentioned, about 
2 ft. 8 inches, or 3 ft., wide, the surface of which sIoirmI down from 
the driveway to the bare top of the rail. The fall in this slope 
was alxmt 0^2 inches.

The accident occurred about 3 o'clock in the forenoon. No 
one who gave evidence saw what happened or what caused the 
load to ut>#et. The persons who arrived on the ground after the 
accident found that the l>ox of the sleigh had partly overturned, 
the wood or a large part of it, had l>een thrown upon the north 
rail, more of it to the north side than to the south, and the deceased 
was found under the wood and between the tracks. The box of 
the sleigh was upon, or immediately north, of the north rail and 
the sleigh was north of that. A witness (Eleanor) says that the 
Ixix seemed to lie nearly “straight,” that is, as I understand it, 
parallel to the track.

The following are the questions submitted to the jury, together 
with the answers returned:—

1. Was the Winnqieg Electric R. Co. guilty of any negligence that caused 
the accident? A. Yes.

2. And if so, in what did that negligence consist? A. In allowing the 
snow to become slanted up from the tracks which when it liecnme hard and 
icy was not safe for public traffic.

3. Was the City of Winnipeg guilty of any negligence that caused the 
accident? A. Yes.

4. And if so, in what did that negligence consist? A. In neglecting to 
force the street railway coni|xmy to remove the snow that caused the danger 
to traffic, and in not removing it themselves.
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5. How, in your opinion, did the accident occur? A. In pulling his team 
out to pass the milk sleigh the hind hob slid down the slope to Point 1ft. sin. 
shewn on the model exhibited by Mr. Bower from the city engineer’s depart­
ment, the sudden stop caused the box to overturn.

ft. If your verdict be in favour of the plaintiff against either of the 
defendants, or against both of them, what damages do you award? A. $4,000 
in all.

Taking the case of the Electric R. Co. first, the answers to 
questions 2 and 5 do not disclose a liability. The answer to 
question 2 finds that the negligence on the part of the company, 
which caused the accident, consisted in allowing the snow to 
lx»eome slanted up from the tracks. The answer to quest ion 5 
declares that the accident occurred by the hind bob of the sleigh 
sliding down to point 1 ft. 8 inches shewn on the model exhibited 
by Bower; that the sudden stop caused the box to overturn. 
Now this point, 1 ft. 8 inches on the model, was outside the 18-inch 
strip from which the company was 1 xrnnd to dear the snow: see 
55 Viet. c. 20, schedule A, s. 3 (/). If the snow had l>een wholly 
removed from the 18-inch strip the accident would not have lieen 
prevented but would rather have lieen aggravated. No order had 
l>een given to the company by the city to remove the snow' from 
the street. At all events the evidence doe* not shew that any 
such order was given. No negligence was shewn as to the manner 
in which the company disposed of the snow removed from the 
tracks. The accident was caused, according to the findings, by a 
condition of the street for which the company was not responsible.

The question of the company’s liability where an accident is 
caused by snow on the street was fully dealt with by this Court in 
Elliott v. Winnipeg Electric R. Co., 38 D.L.R. 201. The judgment 
in that case had not lieen pronounced when the present case was 
tried. In the present case no m*gligence causing the accident was 
shewn on the part of the company. The plaintiff has failed to 
shew any breach by the company of the by-law or legislative* con­
tract with the city. For the reasons given in the Elliott case a 
nonsuit should lie entered in this case as against the company.

The position of the City of Winnipeg remains to be considered. 
Objection was taken to the charge delivered by the judge when 
dealing with the duties and liabilities of the city in regard to snow 
ami ice upon the streets. The judge read to the jury s. 722 of the 
Winnipeg Charter, which imposes upon the city the duty of keep-
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ing streets, bridges and highways in repair, and then said to them: 
“So the duty is cast upon the city to keep the streets in repair.” 
The jury was, in effect, instructed that the city’s duty to repair 
was absolute. No exception was made of cases where the obstruc­
tion to, or unsafe condition of, the street was due to natural 
causes, and where the facts might furnish to the city authorities a 
valid excuse for the want of repair. I can find nothing elsewhere 
in the charge which would modify the above statement. The jury 
was left with the impression that climatic conditions or natural 
causes were not to l>e taken into account.

The leading case on the subject is Caxuvll v. St. Mary'» dec. 
Hoad Co., 28 U.C.Q.B. 247. That action was against a road 
corporation which charged tolls, but the principles laid down in 
the judgment have l>een generally accepted and extended to 
municipalities in regard to their duties to repair. The accident in 
that case was due to the condition of two or three rods of the road 
caused by a snowdrift left ui>on it. In giving the judgment of the 
court, Wilson, C.J., said:—

It is by no means an easy matter to lay down any general rule on the 
subject, but it is clear that the company cannot lx* required to clear the snow 
off the ground whenever it falls, or even to remove the ice which may form 
there. It would frequently be an impossible work to attempt it, and it would 
be mischievous and a nuisance in some eases to effect it. Snow is looked for in 
this country and provided for as forming the best and most suitable means of 
travelling during the winter, and even when it falls to a great ami unusual 
depth it is not the duty of any iierson or body of |iersons to remove it from the 
roads. Those who use them at such a time must use them as liest they can 
while this natural and unavoidable impediment lasts.

At p. 254, Wilnon, C.J., deals with the manner in which such a 
case should be left to the jury. He says:—

It must be a question of fact altogether for the jury fo say whether the 
place alleged to have been out of order was dangerous, and if so from what 
cause, and if from a natural cause or process whether the persons liable to 
repair the road could reasonably and conveniently, as regarded expenditure 
and labour, have made it safe for use. If the obstruction or danger could 
pro|ierly and reasonably have been removed, then the persons on whom the 
burden lay to keep the road in order should be held to the fulfilment of their 
duty to make it safe and useful for the public, at whatever season of the year 
or from whatever cause the impediment or difficulty may have happened.

Cornell v. St. Mary's has been followed in several cases and 
was expressly approved by the Supreme Court of Canada in 
Cornwall v. Derochie, 24 Can. S.C.R. 301, 303.

The jury’ was not instructed upon the question of negligence
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as applicable to this case, although the question was asked, was 
the City of Winnipeg guilty of negligence? The jury should have 
been charged upon this point.

The question involved in this case is one of very great import­
ance. The street railway must lie operated. The vast majority 
of the citizens depend upon it as means of conveyance. In order 
to operate it, the tracks must be kept clear of snow. By the terms 
of the by-law and contract, which have the force of an Act of the 
legislature, the street railway company is permitted to spread the 
snow swept from lietween and from each side of its tracks over tin- 
rest of the street. When there is a considerable quantity of snow 
the result is that a slope will form at the edge of the snow surface, 
tending tqwards the tracks. The only way of getting rid of tlii- 
slope is by removing the snow either wholly or partially front tin- 
street. In the case of an exceptionally large fall of snow such its 

had occurred in the winter of 1910, Indore this accident took place, 
the removal of the snow and ice from all the streets in this city on 
which the street railway lines are laid, to an extent sufficient to 
obviate all danger to vehicles, would lie a matter of such enormous 
labour and expense that it is a grave question whether it could he 
“ reasonably and conveniently ” performed. This and other ques­
tions that arise in considering the duties ami the liabilities of tin- 
city are essentially matters for consideration by the jury, after it 
has lieen fully and properly instructed. No instruction on the-e 
matters was given to the jury in the present case.

There are a numlier of other objections to the charge which 
are set out by the defendants in the grounds of ap|>eal. In the 
view 1 take as to the want of instruction upon the question of 
negligence. I need not «leal with the other objections, although 
some of them are of importance.

There is another point to which I would refer. Not a single 
witness was called who saw the accident take place. That it 
happened in a busy part of the city, on a street on which there is 
much traffic, and that no one saw it, appears to me to lx* an 
unlikely combination of circumstances. The man who drove the 
sleigh tielonging to the Crescent Creamery Co., although he was 
one of the first upon the ground ami helped to carry the injured 
man away, was not called as a witness. I feel that much more 
information as to the farts could have been furnished to the judge
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and jury if greater diligence had been used. It is only human to 
feel the deepest sympathy for the plaintiff who has lost, in such 
distressing circumstances, her husband and the sole support of 
herself ami her child. I deeply regret that the delay and expense 
of a new trial must 1m* incurred ami would Ik* glad if some means 
could be devised whereby it might Ik- avoided. In the meantime 
this court must set aside the judgment against the city and order 
a new trial. The costs of the former trial and of this appeal will 
Ik* costs in the cause to the successful party.

Haggart, J.A., concurred in the judgments of Perdue and 
Fullerton, JJ.A.

Fullerton, J.A.:—The respondent has recovered a verdict 
against lx>th defendants for damages for the death of lier husband 
George A. ('lark, caused by the alleged negligence of the defendants. 
The deceased was employed by one Betts as a teamster and on the 
day of his death was taking a load of wood to the south end of the 
city. While pna'ccding west along lliggin> Ave. and at a |x»int 
1 >etween 30 and 40 ft. east of Annabelle St., the load in some way 
upset and caused him injuries from which he died.

The negligence charged against the Winnipt*g Fleet rie R. Co. 
is:—(a) In removing snow and ice on its tracks upon Higgins Ave. 
in such a manner as to leave adjacent to its said tracks an accumu­
lation of snow and ice forming a steep, smooth, icy declivity from 
3 to 4 ft. long descending to the rail at an angle of 25 to 40 degrees 
whereby the width of the street was diminished by 3 or 4 ft. 
(6) In neglecting to remove or cause to lx* removed the said accumu­
lation of snow and ice, either in part or in whole from said street, 
(c) In spreading snow and ice removed from its tracks upon the 
surface of Higgins Ave.

There was the usual contradiction lietween the witnesses of 
the plaintiff and of the defendant company as to the angle of 
declivity of the snow and ice which admittedly slo|M*d up from the 
north rail to a point alxiut 3 feet north of the north rail and was 
caused by the sweepers of the company clearing the tracks. No 
one saw the accident and no one can say positively how it occurred. 
The jury made the following finding as to the manner in which the 
accident occurred :—“In pulling his team out to pass the milk 
sleigh the hind bob slid down the slope to point 1 foot 8 inches 
shown on tin* model exhibited by Mr. Bower from th<* city engi-
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neer's department, the sudden stop caused the box to overturn." 
It appears to me that this finding is at liest a mere guess on the 
part of the jury. Warren, who was one of the first on the seem . 
says, in his evidence, that the Crescent Creamery sleigh was 
standing just ahead of where the accident happened, not very 
close. So far as one can gather from the evidence the Creamery 
sleigh was standing from 45 to 50 ft. ahead anil it is unlikely that 
the deceased would turn out to |««ss this sleigh until he got much 
nearer to it.

The evidence shews tlmt from the summit of the incline there 
was a level mail from 8 to « ft. wide. The driver of the Crescent 
Creamery sleigh, who assisted in carrying the injured man into 
an adjoining store, was not called at the trial though there i> 
nothing to suggest tlrat his evidence was not available.

In the case of Elliott v. Winnipeg Electric H. Co., 38 Ü.L.K. 201, 
the plaintiff when attempting to Ixmrd a street ear ladonging to 
the defendant, slipped anil fell on the bank thrown up by the 
sweeper and sustained severe injuries. This court held that the 
plaintiff had failed to shew any negligence on the part of the 
defendants, which caused or contributed to the accident.

I am unable to distinguish this ease from the one in hand, and 
must therefore allow the appeal of the Winnipeg Electric Railway 
Company, and dismiss the action as against it.

The ease against the City of Winnipeg stands on a different 
footing, however. Section 722 of the Winnipeg Charter provides 
that:—

Every- public rued, street, bridge and highway, and every portion tlienul, 
shall be kept in repair by the city, and in default of the city so to keep in n-|iair, 
the city shall, besides being subject to any punishment provided by law, be 
civilly responsible for all damages sustained by any person by regkon of eui-b 
default.

Counsel for the City of Winnipeg took a numlter of objections 
to the charge of the trial juilge to the jury. One objection was that 
the trial judge failed to give the jury any definition of negligence, 
or to indicate what the duty of the city was under the nlxive 
quoted section.

For anything that appears in the charge the jury may have 
assumed that the duty of the city was an absolute one to keep the 
streets in repair—in other words, that all the plaintiff need prove 
to entitle her to a verdict was that the street was out of repair, and 
that the accident happened in consequence thereof.
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The authorities shew that the city is not an insurer against 
accidents upon its streets and that an action does not necessarily 
lie for every defect which occasions injury.

In Castor v. Township of ( ’rbridge, 39 U.C.Q.B. 113. Harrison, 
C.J., at p. 122, dealing with a similar provision in the Ontario 
Municipal Act, said :—

The statute prescribes no standard of re|iair, nor does it in any manner de­
clare what is to be deemed non-re|iair. It would not lie practicable for the 
statute to do so. It would lie absur ! to n-quire t he municipality to keep all it* 
roads in the same state of repair . . . during nil seasons of the year.

The question whether a highway is in repair or not at the time 
of the occurrence of an accident is. in general, a question of fact. 
In the determination of the question, it is necessary to take into 
account the nature of the country; the character of the roads ; 
the care usually exercised by municipalities in reference to such 
roads; the season of the year, and the manner and nature of the 
accident.

In Lucas v. Township of Moore, 3 A.R. (Ont.) <M)2, Patterson, 
J.A., said, at p. 008:—

It is now well settled . . that the obligation expressed by the
general |*hrasc, "keep in re|>air”—a phrase which is applied equally to an 
allowance for road in a newly surveyed and organised township, and to a 
crowded street in the business part of a city—is satisfied by keeping the road in 
such a state as is reasonably safe and sufficient for the requirements of the 
particular locality, and that in deciding whether ahy municipal council is 
chargeable with default, regard must Ik* had to such considerations as the 
mean* at the command of the council and the nature of the ordinary traffic 
of the locality.

Reading the charge as a whole, it appears to me that the judge 
took it for granted that the conditions existing were dangerous to 
traffic and placet! the matter before the jury in that way. In one 
part of his charge, at p. 212, he said :—“ Now it is for you to say 
whether that condition of affairs can tie allowed to continue, for if, 
in the opinion of the employees of the city, that is perfectly safe, 
how many more cases are we to have before some remedy is found, 
that’s all?”

Again, at p. 212, the judge said “they (the city authorities) 
■ay nothing was wrong apparently they saw nothing wrong 
about it at all, and they were quite content to leave it as it was. 
And, even to-day, they attempt to justify the position of affairs, 
and say the slope, or a slope, such as you could see there, covered 
with ice, is alright to drive a heavy load along.”
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there were alxait 8 ft. of a fair driveway, provided there was no 
obstruction there. But there was an obstruction there. The Cres­
cent Creamery sleigh was close to the hummock.

“ Now, you see, gentlemen, the |>osition that they placed the 
man, (’lark, in. He is driving along that roadway with a heavy 
team, and right at the very point, apparently, there was one of the

Fullerton. I.A. Crescent Creamery Co.'s sleighs standing, no doubt delivering 
milk in then* somewhere. Now there is no law that compels a 
cart or sleigh like that to lie right up against the curb. So that 
that cart or sleigh was standing at perhaps a foot or two away 
from the curb, and if so, no matter what its position was, Clark 
had to get around it or else wait there for some time . .

As I have pointed out already, the evidence does not support 
the altove statement as to the position of the Crescent Creamery 
Co.’s sleigh, and doubtless the jury acted on it in making their 
finding ns to the cause of the accident.

Objection was also taken that evidence had liven improperly 
received.

The plaintiff tendered evidence to shew that a few days after 
the accident someone, presumably one of the defendants, sent men 
to the place and removed a considerable quantity of snow and ice 
from the street. This evidence was objected to, but was received 
and referred to by the trial judge in his charge. Vnder the 
authorities, this evidence should not have liven received. Hart v. 
Lancaxhire, 21 L.T.X.S. 261 ; Hudxeij v. Dom. Atlantic, 27 N.S.K. 
498; ( ole v. C.PM. Co., 19 P R. (Ont.) 104.

1 think the verdict against the city should be set aside and a 
new trial onlered. .Veir trial ordered

ALTA. Re WAR RELIEF Act; Re CREDIT FONCIER FRANCO-CANADIEN Co.

8. C.
Alberta Supreme Court, An/tellaU Division, Haney, C.J., and Stuart, Hrrk 

and l/yndman. JJ. May 90, 1918.
Moratobivm (|I—1)—War Relief Act—Proceeding» pkndingit when Act 

came into force—Payment or arrears or interest—Applica­
tion or Act.

The Wnr Relief Art (Alt». lttl\ s. 3) due* not apply to proceeding! 
pending at the time the Art came into o|ierntioii, hut after proceeding» 
have been commenced a mortgagor may pay all arrears of interest and 
other charges leaving nothing hut the princi|Ntlin arrear. and proemling*. 
although iirofierly commenced, could then only In> continued in contra­
vention ol the section.

|See annotation, 22 D.L.R. 865.]
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Reference by the Registrar of Dtml Titles to determine the 
etl'H't of s. 3 of the War Relief Act ujmhi proceedings | tending 
when tin Act t*»me into force.

If. I). Tiyhe, for tin mot i.'tagev; II. J. Dawnon, the registrar, in 
person.

The judgment of the cour was delivered by
Harvey, C.J.:—Paragraph 1 of s. 3 of the said Act provides 

that:—
No person shall take or continue proceedings by way of foreclosure or 

sale or otherwise, or proceed to execution on or otherwise to t lit- enfum-mvni of, 
any judgment or orilvr of any murt, whether entered or made la-fore or after 
the passing of this Act, for the re<-overy of principal money seeured bv any 
mortgage of land or any interest therein made or exi-euted prior to the fourth 
dry of August, 1914.

Three other paragraphs of the section prohibit the taking or 
continuing of other specified proceedings, but the registrar i- only 
eoncemetl with par. 1. S. 4 provides that :—

Where default is made in payment of interest, rent, taxes, insurance or 
other disbursements which the mortgagor or purchaser has covenanted or 
undertaken to pay, the mortgagee or vendor, his assignee, or |iersonal repre­
sentative shall have the same remedies, and may exercise them to the same 
extent, and the consequences of such default shall in all rcsjiects Is- the same 
us if this Act had not liven passed.

Provided, however, that before any action or proceeding shall Is- com­
menced for default for any cause mentioned in this section leave shall Is- 
obtained from a judge.

Vnder s. fi the judge may giant the leave unless the mortgagor 
satisfies him that his inability to pay is directly or indirectly 
attributable to the war.
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Vnder the motlgage in question there is default in the payment 
of principal, interest, tuxes and insurance. Proceedings for fore­
closure were liegun last Xovemlier ami the property had lieen 
offered for sale when the Act came into operation. The salt- 
having proved abortive the mortgagee desires now to continue the 
proceedings ami obtain an order of foreclosure if the property 
cannot lie sold anti the registrar desires to know whether such 
may lie done.

The first question which naturally presents itself is:—Does the 
Act apply to proceedings liegun lief ore it was passed? or is it only 
intended to apply to future proceedings? The general principle 
is Mated by Maxwell on Statutes (5th ed.) at p. 3fi0 to lie that:— 

When the law is altered |tending an action, the rights of the |iarties arc 
(k-cidcd according to the law mm it existed when the action wa* liegun, unies* 
the new statute ahewa a clear intention to vary such rights.
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And in lie Suche t<* Co. (1875), 1 Ch. D. 48, in which it was sought 
to take advantage of a provision of the Judicature Act, which 

re came into operation while winding-up proceedings were in progrès, 
WA Act-LIEF authorized claimants to “come in under the winding-up of

such company and make such claims against the same as they 
may be respectively entitled to by virtue of this Act,” it was held 
by Jessel, M.R., after consultation with several of the other juilge-, 
that the Act did not apply. At p. 50 he says :—

It is a genvrul rule that when the legisluture alters the rights of parties In- 
taking away or conferring any right of action, its enactments, unless in express 
terms they apply to pending actions, do not affect them.
Compare also par. 48 of s. 7 of The Interpretation Act. We mu>t 
then start with the presumption that the legislature did not intend 
to affect the rights of parties to pending proceedings and endeavour 
to see whether there is anything in the Act which st ems to rebut 
that presumption. At once is suggested the view that since s. 3 
prohibits, without exception, the taking of proceedings, there can 
be no future proceedings and, therefore, the only ones which could 
be continued would be those pending. If the section stood alone 
it seems to me that that consideration would be conclusive in 
establishing the application to pending proceedings. But s. 4 
authorises the taking of proceedings in the cases and under the 
conditions specified and when those proceedings are begun they 
may be begun to recover not merely interest, etc., but the principal, 
because the section preserves all the mortgagee’s rights and 
remedies, but after the proceedings have been begun the mort­
gagor may pay up all arrears of interest and the other charges 
specified, leaving nothing but principal in arrear and if the pro­
ceedings were then continued they would be continued for prin­
cipal and for principal alone. Such proceedings, though properly 
begun and begun after the commencement of the Act, would then 
come within the prohibition of the section and could be continued 
only in contravention of s. 3. It is thus apparent that there are 
proceedings other than those pending to which the prohibition of s. 3 
can apply, and there is thus no value in an argument which rests 
solely on the view that such is not the case.

There appear to me also to be other reasons for concluding 
affirmatively that the legislature intended what the general rule 
of interpretation states it is presumed to have intended.
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The paragraph of s. 3 above set out prohibits, in terms, the 
taking or continuance of proceedings to enforce any judgment or 
order of any court whether made In-fore or after the passing of the 
Act. That clearly prohibits the continuance of pending pro­
ceedings to the extent specified but if the continuance of all pend­
ing proceedings were prohibited it would be quite unnecessary to 
make this special provision.

But it does more; it prohibits the continuance of proceedings 
for the enforcement of any judgment or order entered or made 
after the passing of the Act. Now there could not be a judgment 
after the passing of the Act unless proceedings could Im* continued 
to it. As I have pointed out, the; proceedings commenced after 
the Act under the provision of s. 4 could not be continued to 
judgment for principal money, other than as part of the whole 
indebtedness because upon the interest, taxes, etc., being paid all 
further proceedings would be stayed, but if the interest, etc., 
remain in default s. 2 would not apply liecause the remedies in that 
case are not affected by the Act. Hence it is only by the con­
tinuance of pending proceedings that there can lx* any judgment 
for principal money as such or any judgment including principal 
money to which the Act applies after the passing of the Act and 
while the provision as respecting the enforcement of a judgment 
before the passing of the Act would l>o simply unnecessary if the 
prohibition applies to pending proceedings yet insofar as it relates 
to judgments after the Act it would 1m* meaningless and could have 
no application.

Then there is the general consideration. A mortgagee, who 
has not begun proceedings, may, upon obtaining leave of a judge, 
begin and carry through proceedings, but if he has already started 
proceedings he would be absolutely debarred from relief if the 
section stays all procee<Ungs, for I presume no case would lie 
found where the proceedings were not in respect of principal as 
well as interest, etc., and no means is provided whereby he can 
obtain leave to proceed.

It seems unreasonable to suppose that the legislature intended 
such a consequence or even that he should be required to start all 
over again, where he would be permitted to do so, and incur a 
duplicate set of costs. The Act is stated to be “for the relief of 
mortgagors and purchasers,” but it w'ould be a sorry relief to 
impose a double set of costs on them.
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It is suggested that it might tie intended to apply to pending 
proceedings but only to stay them in so far as they are for the 
recovery of principal money, but to allow them to proceed insofar 
as they are for interest, taxes, etc. Apart from the great difficulty 
of working out such an interpretation in actual practice it is to l>e 
observed that that view is at direct variance with the principle of 
s. 4, which provides in effect that if the interest, taxes, etc., are 
not paid, in a proper case the creditors may proceed as if the Act 
had not lieen passed, in other words, that he may proceed not 
merely for the interest, taxes, etc., but for principal money as well 
if it is due. It seems to me that the clear intention of this section 
is that as regards any mortgagor or purchaser in respect to lands 
in a city or town, to which only by s. 9 the Act applies, if he keeps 
his interest and other specified charges paid up he shall have an 
absolute immunity from any proceedings for the principal, but if 
he f ills in this, then, unless he can show that his failure is attrib­
utable to the war, the mortgagee or vendor shall not be inter­
fered with by the Act in any respect, subject, however, to the 
right of the debtor at any time by paying up all interest, taxes, 
etc., tc render the proem lings proceedings, for principal money 
only and so prohibited to lie further continued by s. 2. In other 
words, in respect to proceedings liegun after the passing of the 
Act they will, when permitted at all, lx1 proceedings for principal 
as well as interest, etc., and it would he strange if it was intended 
that the Act should apply to pending proceedings that they should 
be in any different position as they would lie in this and also in 
that, as I have stated, there is no way whereby leave may lie 
given to continue them as there is to commence new proceedings.

It may well lx* also that the legislature did not overlook its 
own Act passed since the commencement of the war whereby it 
had given power to a judge or a master to stay all proceedings in 
mortgage actions at any time upon such terms as he might think 
fit (1916, c. 3, s. 15, pt. 5), which of course is applicable to the 
proceedings pending when the present Act was passed.

No hardship, therefore, can result and no failure of the inten­
tion to relieve need follow as a consequence of the interpretation 
I have suggested, viz.: that other than as covered by that special 
provision the paragraph in question does not apply to proceedings 
pending at the time the Act came into operation.
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It is probable that the same rule applies to the other para- 
graphs of s. 3, but I have not considered them in detail. S. C.

By agreement there will be no costs of this reference. harv^Tcj.
Judgment accordingly.

WALKER v. CANADIAN PACIFIC R. Co.
Saskalcheiran Court of .1 pjtenl. Houltain, C.J.S., S'eudandx, Lumont, and 

El wood, JJ.A. May 17, 19ÎH.

Railways (8 II—30)—Railway rvlks—Switch-stand and pixkd signal— 
Difference between—Negligence—Damages.

A switch-stund is not a fixed signal within the meaning of the railway 
regulations and is governed by different rules; an engineer is not guilty 
of negligence in passing a red fight on a switch-stand, although compelled 
by the railway rules to stop where such light is shewn as a signal.

Appeal by defendant from the judgment at the trial, in an 
action for damages, for injuries sustained in the course of employ­
ment. Affirmed by equally divided court.

J. A. Allan, K.C., for appellant ; P. M. Anderson, for re­
spondent.

Haultain, C.J., concurred with Elwood, J.A.
Newlands, J. '—This is a common law action for damages. 

The respondent is an engineer in the employment of the appellants, 
who was injured in the performance of his duties. The jury found 
the appellants guilty of negligence, and further found that there 
was no contributory negligence on the part of respondent.

This appeal is taken on the ground that the jury was perverse 
in finding no contributory negligence on the part of the respondent. 
The grounds of the appeal are that the rules of the apj>ellant com­
pany forbid an engineer controlling a train from passing a fixed 
signal without knowing the colour of such signal ; that it was 
admitted by the respondent that he passed a switch light at a 
point marked “Y” on the plan of the Moose Jaw yards, put in 
at the trial as ex. “A”, without knowing the colour of such switch 
light, or that such light was burning; and that, by reason of such 
negligence, he took his train from the cast-lw>und track to the west- 
Ixiund track, which resulted in a head-on collision with a west­
bound train, and caused the accident by which he was injured.

It was admitted by counsel on the argument liefore this court, 
that, if a switch light is a fixed signal, respondent should not have 
passed this point without ascertaining that this light was burning,
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and, if so, the colour of it. If this light shewed red, it was set for 
a divergent track; if green, for the east-bound track, which was 
the track he was to follow. His train took the switch at this point 
and went over to the west-bound track. The respondent did not 
know if this light was burning, or, if it was burning, what colour 
it shewed.

The question, therefore, for this court to decide is, whether a 
switch light is a fixed signal according to the rules of the appellant 
company.

A fixed signal is defined by the rules as “a signal of fixed 
location indicating a condition affecting the movement of a train."

Under the heading of “Colour Signals” in the rules it says red 
indicates “stop,” and green “proceed.”

At the trial it was proved that a red light on a switch-stand 
did not necessarily mean “stop,” nor a green light “proceed,” but 
the red light shewed that the switch was set for a divergent track, 
and a green light that it was set for the track the train was on. 
Whether the train would stop or proceed depended not on the 
colour of the light but on the orders it had received, that is, 
whether it was to continue along the track it was on, or diverge 
on to another track.

As the colour red, when used as a signal, means “stop,” and 
the colour green “proceed,” and as that is not the meaning of 
those colours when used on a switch-stand, I am of the opinion that 
a light on a switch-stand is not—according to the rules—a signal, 
and it cannot, therefore, lie a “fixed signal.”

The respondent did not, therefore, break the rule referred to, 
and the jury was not perverse in finding that there was no con­
tributory negligence on his part. The appeal should l>e dismissed 
with costs.

Lamont, J.A.:—This is an action for damages for personal 
injuries received by reason of a collision of two of the defendants' 
trains.

The plaintiff was an engineer on one of these trains, namely, 
“The Tri-City Express,” running from Moose Jaw to Regina and 
Saskatoon. The collision occurred just outside of the Moose Jaw 
yards. Between Moose Jaw and Regina the defendants' line is 
double-tracked ; east-bound trains take the track on the south 
side, and west-bound the north. It was the duty of the defendants’



40 D.L.R.) Dominion Law Reports. 549

switchman to lino up tho switches so that tho plaintiff's train 
would proceed from the station platform to the east-bound main 
line track, and follow that track eastward.

At a little after 10 p.m. on the night of January 4. 1910, the 
plaintiff received the signal to start on his run. He also 
received from switchman Wheeler the signal that all switches 
were properly set. He then started his engine and went eastward, 
proceeding from track No. 1 to track No. 2 and thence to the eust- 
bound main line. The night was dark and stormy, the ther­
mometer stood at 110 degrees lxdow zero, and a strong wind was 
blowing from the north-west, which blew smoke and exhaust 
steam to the plaintiff's side of the engine so that it was impossible 
for him to see ahead. Near the east end of the yard, a switch 
connects the east-bound with the west-bound main line. The 
plaintiff’s train, instead of keeping on the east-bound track, took 
the switch and passed over to the west-bound track, and shortly 
afterwards collided with a west-bound train, with the result that 
the plaintiff was injured. The plaintiff did not know that his 
train was on the wrong track until after the collision.

At the trial the jury found that the defendants had been guilty 
of negligence in not having the switch properly set so as to allow 
the plaintiff’s train to proceed along the east-bound track. They 
also found that the plaintiff had not been guilty of any negligence. 
Judgment was, therefore, given for the plaintiff, and from that 
judgment the defendants now appeal.

The defendants contend: (1) that, on the evidence, the jury 
was not entitled to find that the accident was caused by the 
negligence of the defendants, and (2) that, in any event, the jury 
could not properly find that the plaintiff had not Ix-en guilty of 
contributory negligence.

The first of these contentions may be answered shortly. The 
correctness or otherwise of the finding that the defendants were 
guilty of negligence depends on whether the switch at the point 
designated “Y” on the plan of the tracks filed,—i.e., the switch 
connecting the east-bound with the west-bound main line,—was or 
was not properly set. On that point we have the evidence of the 
defendants' trainmaster, Hawkins, who, on examination for dis­
covery, testified that, if this switch had been properly lined up the

37—40 D.L.R.
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plaintiff’s train could not have gone over to the west-l>ound track, 
and that it was the duty of switchman Wheeler to properly line it 
up. This evidence, coupled with the fact that the plaintiff's train 
did go over the switch, justified the jury in drawing the infer­
ence that the switch had not Ireen properly set, In fact, in my 
opinion, that was the only inference that could reasonably ht 
drawn.

Then was the jury justified in finding that there had been no 
contributory negligence on the plaintiff’s part? This, in my 
opinion, depends upon whether or not the switch-stand at “V,"— 
equipped as it was with disc and lights,—was a “fixed signal” 
within the meaning of the train rules filed. K. 401 reads:—

Engineers must know the indicut ions of all fixed signals before passing

The plaintiff admits that he could not and did not sw the 
light on the switch-stand at “ Y” before his train passed it and 
turned onto the west-lxrund track. If that light was a fixed signal, 
it was his duty to know what it indicated, and his failure in that 
respect would tie negligence contributing to the injury. A “fixed 
signal ” is defined as
a signal of fixed location indicating a condition affecting movements of a train.

Then, at p. 97 of the book of rules, under the heading of “ Fixed 
signals,” we have different kinds of fixed signals set out, among 
which is the following:—

Target signal.—A dise supportes! in such a way that it may stand either 
parallel with or at right angles to a track on which it governs movements. 
The indications are given by the position of the disc. At night, an additional 
indication is given by lights of prescribed colours corresponding to the positions 
of the disc.

As the switch-stands in the Moose Jaw yards have on the top 
thereof a disc which may stand either parallel or at right angle- to 
the track, and as at night, when the switch is set for a diverging 
track, it has in addition a light which shews ml, and when set for 
the track on which it is placed a light which shews green, it was 
contended that it answers the description of a “target signal,” 
and, therefore, must lx* held to l>e a “fixed signal.”

I agree that if the rules had declared a switch-stand equipped 
with disc and lights to l>e a “fixed signal,” the plaintiff could not 
succeed, because the defendants have the right to say what should 
constitute a fixed signal on their railway; but, the defendants not 
having said so, I cannot accept the argument that every disc sup*
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ported in such a way that it may stand either parallel with or at 
right angles to a track, and which has lights of prescribed colours 
as additional indications, must necessarily l>c a “target ” or “fixed 
signal.” A target signal, it is truc-, must j>ossess certain defined 
characteristics, but it does not follow, in my opinion, that every­
thing that may possess these specified characteristics is necessarily 
a target signal, unless there is found a declaration in the rules to 
that effect. The plaintiff has testified that a disc equipped with 
lights as indicators attached to a switch-stand is not a signal at 
all within the meaning of the rules; that it is only a switch in­
dicator. His evidence on that point was in no way contradicted. 
The rules themselves seem to me to point to the correctness of the 
plaintiff’s testimony. R. 5(H) says:—

Signals and switch indicators which are in service and evidently out of 
order must he re|>orted by wire to the superintendent.

Here is an express recognition that signals and switch indicators 
are two separate and distinct things. Then again, under the head­
ing of “Signals,” r. 10, which deals with colour signals, says that 
the red colour indicates “stop,” and r. (Mil is as follows:—

Trains and engines may be run to but must not be run beyond a signal 
indicating stop.

While r. 104 reads:—
The target of a switch parallel with the main track or a green light indicates 

the switch is set for the main track; the target at right angles to the main track 
or ii red light indicates the switch is set for a diverging track.

The fact that a red light as a signal indicates “stop,” and that 
a red light on a switch-stand indicates merely that the switch is 
set for a diverging track, which would not mean “stop” if the train 
was to take the diverging track, would also support the plaintiff's 
testimony that a disc or light on a switch-stand is not a signal 
within the rules. It will also be observed that the disc on a switch- 
stand is referred to in r. 104 not as a “target signal,” but as “the 
target of a switch.” On cross-examination, the plaintiff was asked 
if the description of a target signal could apply to anything other 
than the switch-stands under discussion, and he answered “no.” 
This, however, in my opinion, does not advance the matter any, 
for he also testified that there were no fixed signals in the Moose 
Jaw yards outside the order boards. In any event, it is, in my 
opinion, a question of fact whether the target of a switch is a 
“target signal” within the rules, or is simply a switch indicator 
and not a signal at all. It is not a question of construing the rule.
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Th<‘ rule is clear. It is a question of determining whether or nut 
a disc or light placed on a switch brings it within the rule, ami 
this, in my opinion, is a question of fact for the jury. That, in the 
opinion of the trial judge, it was a question for the jury is seen 
from the fact that he left to them the question, “Did switch- 
stands ‘X’ and ‘ Y’ comply with rules on pp. 97 and 98 of ex. * 1 * 
defining a target signal?” To this they answered “No." \1-
though 1 think it would have Immui a little lietter to have framed 
the question simply to ask if the switch-stand at “Y” with disc 
or lights was a “fixed signal” within the meaning of r. 401, yet 1 
think the answer of the jury to the question covers the ground 
sufficiently. After having had pointed out to them what ((in­
stituted a target signal, they say, by their answer, that the switch- 
stand was not a target signal. In my opinion, the trial judge was 
right in leaving the question to the jury, and the jury answered it 
in accordance with the only evidence on the point before them. 
The light on the switch-stand at “Y” not l>eing a “fixed signal." 
r. no. 401 has no application.

The only remaining question then is: Was the act of the plain­
tiff in going past the switch-stand at “Y” without making >ure 
that it was properly set for the east-l>ound track, the act of a 
reasonably prudent man under the circumstances?

The circumstances to lie considered are, that the plaintiff, 
having received the signal from the switchman, was justified in 
lielieving the switch to be properly set ; the character of the night; 
the fact that, owing to the wind and frost, the plaintiff could not 
see the switch lights from his side of the engine; the fact, also, 
that he instructed the fireman to keep a look out on his side and 
that the fireman signified to him that everything was right, and 
further that, owing to the slowness with which the train was 
moving, it was impossible for the plaintiff to know when he took 
the switch. The jury having considered these circumstances, 
which appeared in evidence, found that the plaintiff was not guilty 
of negligence in not knowing that his train crossed to the west­
bound track. I think that finding is conclusive.

In my opinion, therefore, the appeal should be dismissed with 
costs.

Klwood, J.A.:—The plaintiff—at the time of the accident 
which gave rise to this action—was an engineer in the employ of

Elwood, J.A.
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the defendant company, upon a train proceeding from Moose Jaw 
in an easterly direction to Regina. The proper course for the train 
to pursue was to leave Moose Jaw yards on track No. 1. proceed a 
certain distance, cross over to track No. 2. and from there cross to 
track No. 3 and then proceed on track No. 3 to Regina. On the 
night of the accident, the train proceeded in the alsive order to 
track No. 3. After it had proceeded a certain distance eastward 
on the latter track, it came to the switch which was apparently 
set for a cut-off connecting with track No. 2. There are two 
switches at this cut-off, one on track No. 3 and the other on track 
No. 2. Both of these switches were apparently set so as to cause 
the train to proceed from track No. 3 to track No. 2. The train 
proceeded along the cut-off on to track No. 2, and then proceeded 
for about three-quarters of a mile on track No. 2 when a head-on 
collision occurred with a west-bound train, in consequence of 
which the plaintiff was injured, and this action is brought for 
damages resulting from such injury.

The plaintiff says in his statement of claim that the negligence 
of the defendant consisted in not having switches properly set to 
proceed on the east-lxwnd track.

The evidence shews that on these various switches are discs or 
targets; that, when the switch is set for a train to proceed along 
a certain track, the disc is parallel to the track; that when the 
switch is set for a train to proceed by a cut-off from one track to 
another, the disc is set at right angles to the track; that, lietween 
sun>et and sunrise, green and red lights are used; the green to 
indicate the same direction as when the disc is parallel to tin? track, 
and the red to indicate the direction when the disc is at right 
angles to the track. On the occasion in question, the lights from 
track No. 1 to track No. 3 indicated red, as they properly should.

There is no evidence as to the position of the switches or what 
lights were shewing at the cut-off leading from track No. 3 to track 
No. 2. It is assumed that the fact that the train having proceeded 
from track No. 3 to track No. 2 indicates that the switches were set 
so as to permit the train to so proceed. It seems further to have 
been assumed that, at the point at which the train diverged from 
track No. 3 to track No. 2, the light shewing was red. The only 
evidence in that respect is that of the plaintiff, in which he was 
asked this question:—
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the switches were improperly set by some employee of the de­
fendant company, and I think the fair result of the evidence is 
that, if the switches were improperly set, they would shew red

El wood. J.A. lights. The evidence further shews that the plaintiff knew the 
yards and route he was to take, and the position of the various 
switches, and that, if he had known that the switch leading to tIn­
cut-off from track No. It to track No. 2 had been improperly set 
and if he had known that it indicated red, he would and should 
have stopped and had the switch turned, so as to permit him to 
proceed along track No. 3 upon which he was.

R. 401 of the defendant company is as follows:—
Engineers must know t he indication of all fixed signals before passing t hem.

At railway crossings, drawbridges, junctions, or train order offices, they will 
require the firemen to observe and communicate the indication of the signals.

Anti it was admitted on the argument Indore us, that, if either 
the light or the disc or target on the switch, at the cut-off leading 
from track No. 3 to track No. 2, is a fixed signal, then the plaintiff 
cannot succeed, because he did not know the indication of that 
signal before passing it.

At the trial, the jury found that there was negligence oil the part 
of the defendant, and that that negligence consisted in not having 
switches properly set to allow the train in question to proceed on 
the east-bound track. It further found that switch-stands at 
“X” and “Y" did not comply with the rule defining a fixed 
signal. Damages were assessed to the plaintiff, and from that 
judgment the defendant appeals.

The switch at “Y" is the one at the cut-off leading from track 
No. 3 to track No. 2. In the above rules a fixed signal is defined 
as follows:—(For definitions of “fixed signal” and “target signal" 
see Lamont, J.A.).

At the trial, the plaintiff admitted that there was nothing to 
which the definition of a target signal would apply except the disc 
or target set on a switch-stand.

The trial judge apparently left it to the jury to say whether 
the switch-stands at “X” and “Y” were fixed signals. The 
evidence was all the one way. The learned trial judge was, in 
effect, leaving it to the jury to interpret the rules as to what con­
strued a fixed signal. The interpretation of those rules was for
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the judge, and not for the jury. He did, in his charge, interpret SASK.
the rules as to a fixed signal to cover a disc or target on a switch- C. A.
stand, and, in the light of his charge, the finding of the jury that \\7lker 
these were not fixed signals was perverse. «•

In my opinion the trial judge was correct in interpreting the I'aufh * 
disc or target on a switch-stand to U> a fixed signal. It will In* **•( o- 
noticed that a “fixed signal” is “a signal of fixed location indicat- Wwood.j.A. 
ing a condition affecting the movement of a train.” The target 
on the switch is of “fixed location,” and it does indicate a con­
dition affecting the movement of a train. If it is set parallel with 
the track, the train proceeds on the main track ; if it is set at 
right angles, the train proceeds by a cut-off. At night, if it shews 
green it indicates that the train may proceed along the main 
track; if red, it indicates the train may proceed by a cut-off

The switch-stand with the disc in question complied with all of 
the definitions of a target signal given above, and a target signal, 

it will be noted—is one of the signals under the heading “Fixed 
dgnals.”

Under the heading “Signals.” and under the sub-heading 
“Visible signals, colour signals,” red is stated to indicate “stop;” 
green “proceed,” and, for other uses prescrilxnl by the rules, 
yellow “proceed with caution, and for other uses prescribed by 
the rules.”

It was urged by the respond» \t that red on these switches did 
not always mean “stop.” That is quite true. The colours on the 
switches indicate the position the switches ; and the evidence of 
the plaintiff is that had h< n red at switch “ Y ” he would have 
stopped, Iwcause he would have known that it was set improperly, 
and as he should have proceeded on track No. 3, and not by the cut 
off, it was a signal to him to proceed no farther and to see that the 
switch was set so as to permit him to proceed on his proper course.

I am very strongly of the opinion that the reference to “visible 
signals” in the rules, to which I have referred above, is intended 
to cover other than “ fixed signals.” If I am correct in concluding 
that the signal on a switch-stand is a “fixed signal," then, as the 
plaintiff did not know the indication of the signal at switch-stand 
“Y” More passing it, r. 401 would disentitle him to damages.

In my opinion, therefore, the appeal should lie allowed with 
costs, and plaintiff's action dismissed with costs.

Appeal dismisKed, the Court being equally divided.
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CAN. McKILLOP v. ROYAL BANK OF CANADA.
S. C. Supreme Court of Canada, Fitzpatrick, C.J., and Duties, Idington, Duff and 

Anglin, JJ. March 5, 191S.

Hanks (§ VIII B—175)—Execution debtok—Advance for cropping land 
—Assignment of lease—Bill of sale of severed crops—Bii is 
of sale—Ordinance (Con. Ord. N.W.T. c. 43;.

A hank, which had notice of <>v«cntionu umii»mt .. ............i
iriuvuieu io me ohuk hi me unit-, advanced money to put in and harvest 
a crop grown partly on the debtor’s homestead which he had leased to his 
infant son on a crop payment lease, and partly on other land also leased:    ................. . * V •*' <«.> on min i iuiiu aiso leaseu
by the son on a similar lease; both leases were assigned by the son to the 
""ilk and both failli r anil eon imiliTtook that the proceed. of the mil. „f 
the cro|» would In- applied first in payment of the advance. ami next t.. 
the payment of the old debt of the father's to the bank : hills of sale ,,f 
the severed crop were subsequently given to the bank under a eovenant 
for further assuranee in the assignments.

Fitzpatrick, C.J., held, that the transactions were not fraudulent ns 
against the father's ereditors but us the bank had notice of the executions 
at the time of entering into the transactions, it lost its security on the 
father's share of the cron grown on the homestead, but the rest of the 
grain in which the father hail no interest remained as security to the bank

IIIINUTON and Anoint, JJ., held, that so fur as the bills of side of the 
etops were intended to «cure the past debt to the bank they were fraud­
ulent and void, and the assignments wore void, under s, 15 i,f the Mills ,,f 
Sale Ordinance (Con. Ord. N.W.T., e. 43), Idinotox also held that the 
transactions were void under the Hank Act (s. 76, ss. 2 (c).

Davies and Drrr, JJ., dissented without giving written reasons.

Appeal by defendant from a judgment of the Alla ita Supreme 
Court, 33 111..If. 208, 10 A.L.R. 304, reversing the judgment at 
the trial, in an interpleader issue. Reversed in part.

Netèitt, K.C., for appellants; (I. H. Montgomery, K.C., anil 
It A. Smith, for respondent.

Pitsr.trick.cj. Fitzpatrick, C.J.:—I agree with the finding of Beck, ,1.,
delivering the judgment of the Appellate Division, that there was 
nothing fraudulent about the transaction in question in this case. 
It was, however, a complicated one and as conflicting interests 
are involved it liecomes necessary to decide the strict legal 
rights of the parties concerned.

The record lieforc the court is not satisfactory, us it contains 
merely a schedule of the principal exhibits; for such important 
documents as the assignments of the leases to the respondent we 
have nothing but an extract contained in one of the fact urns.

The position of the matter is this: J. T. C. Gwillim made a 
lease of his homestead farm to his son Wilfred Gwillim for one year, 
reserving rents of $1 and one-half of the crop to be raised that year. 
The lessee assigned the term by way of security to the respondent. 
Except to receive his rent J. T. C. Gwillim had formally nothing 
further to do with the matter. That he may have remained on the



40 D.L.R.] Dominion Law Repobts. 557

farm and with his son raised the crop is not a fact that can have 
any effect on the legal rights of any parties concerned. It is said 
in the api>ellants' factum that he assigned his interest in the lease, 
ami in the crop to lx? grown on the land, to the bank, but I cannot 
find that he ever purported to do so.

As to the McClure lease taken l>v Wilfred ( Iwillim and similarly 
assigned to the bank as security, .1. T. C. (iwillim had nothing to 
do with this.

Now if there were nothing else in the case, it would Is- clear 
that, after harvesting the crops, Wilfred (iwillim would have to 
hand over to his lessors the respective proportions of the crops 
agreed on by way of rental and the rest in each case would be his 
own property or to be disposed of in accordance with his arrange­
ments with the bank.

It is claimed that the assignments which in terms included his 
right and interest in the crops to be raised during the term of the 
leases are invalid under the provisions of s. 15 of the Hills of Sale 
Ordinance, c. 43 of the Con. Ord. X.W.T., which is as follows:—

15. No mortgage, bill of sale, lien, charge, encumbrance, conveyance, 
transfer or assignment hereinafter made, executed or created, end which is 
intended to operate and have effect as a security, shall in so far as the same 
assumes to bind, comprise, apply to or affect any growing crop or crop to be 
grown in future in whole or in part, be valid except the same shall be made, 
executed or created as a security for the purchase price and interest thereon 
of seed grain.

Even if the assignment were invalid it would not help the 
appellants if the only result were to leave the property in the 
balances of the crops, after handing over the rentals, vested in 
Wilfred Gwillim.

In my opinion, however, that is not the effect of the section. 
It has application, I think, only in the case of an attempted assign­
ment of the crop, not in that of an assignment of the 
land including the crops growing or to lx* grown upon it. In 
the case of an ordinary mortgage, the crops, before severance, are 
of course available to the mortgagee as part of his security.

After the severance of the crops, the bank, for greater security, 
took from J. T. C. Gwillim and Wilfred Gwillim a bill of sale 
of the grain on the homestead farm, and a bill of sale from 
Wilfred Gwillim for that on the McClure farm. The objections 
offered to these bills of sale are: 1. that at the time the bank had
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notice of the writs of execution, and, 2, that they were not duly 
registered as required by ss. 6 and 11 of the Bills of Sale Ordinance, 
e. 43, Con. Ord. N.W.T.

I think the first objection ought to prevail against the claim of 
the bank to J. T. C. Gwillim’s one-half share of the crop on the 
homestead farm, not certainly on account of r. 909 of the Alberta 
Kules of Court, for no rule of court could have any such effect if it 
were not otherwise the law. The provision has its origin in the 
Statute of Frauds, 29 Car. 11. c. 3, s. 19, and now appears in the 
English Sale of Goods Act, 1893, 59 & 57 Viet. c. 71, s. 29. It i- 
unquestionable law.

But as against the rest of tin* grain, which 1 have lieen assuming 
was the property of Wilfred Gwillim, neither objection could be of 
any avail, for he had no execution creditors and under the Bills of 
Sale Ordinance it is only as against creditors that bills of sale are 
void.

I now come to the consideration which on the above facts and 
their normal consequences have IcmI the trial judge and the Appel­
late Court to come to opposite conclusions. The trial judge 
thought that the whole transaction was a sham designed to afford 
an unfair preference to the bank, one amongst a number of .1. T. < 
Gwillim’s creditors. Mr. Justice Beck in the Appellate Division, 
on the other hand, found no evidence of fraud in the transaction 
which he thought was a legitimate attempt to create, with the 
assistance of the bank, a valuable asset in the hands of the debtor 
who in return for such assistance was to allow it to la* used after 
liquidating the advances required for its production in discharge of 
the bank’s existing claim, the balance, if any, being available as an 
asset in the hands of the then insolvent debtor for his other 
creditors.

There were certainly underlying motives which do not appear 
on the face of the transaction, but I think Beck, J., has taken the 
correct view, and as I have already said, 1 can see nothing fraudu­
lent in the proceeding which did not remove any property of the 
debtor out of the reach of his creditors, and by which they could 
not possibly la* damaged. I do not see how they can legitimately 
object to the respondent having the !>enefit of property which but 
for its intervention and the arrangement effected, would never 
have come into existence.



40 D.L.R.] Dominion Law Reports. 559

At first sight it undoubtedly appears to Ik* a ground of sus­
picion that the son Wilfred should admit the existence of a debt 
due by himself to the bank which he did not owe. This, however, 
was a family arrangement. The connection lietween the fathei of 
a family living on and working a farm with the aid of his minor 
sons is a very close one. The incapacity of the father for want of 
means to work his farm would mean want of work for the son as 
well and destitution for the whole family. I do not think it is fair 
under such circumstances to say that the son had nothing to gain 
by the transaction. The interest of the family was a matter of 
concern to him and one in which his own interest was; bound up. 
He, of course*, adventuring nothing, had nothing to lose by the 
transaction. If the father, owing to his insolvency, was unable to 
obtain the necessary advances to work his homestead farm, I do 
not see why the son should not undertake it and in return for the 
assistance afforded by the bank accept a liability for his father’s 
debt limited to being discharged out of property to 1m* produced as 
the result of his operations.

1 may add that I think we should strive as far as possible to 
uphold the transaction. It is a matter of public policy that crops 
should la* rais<*d on the land rather than that it should lie idle. The 
legislature has recognized this by providing in the Act respecting 
Seed, Grain, Fodder and other Relief, lieing <*. 14 of the Statutes 
of Alberta, 1915, that a charge representing money and interest 
agreed to be paid in consideration of the advance of seed, grain and 
fodder for animals shall take priority over all other liens, taxes, 
charges or other encumbrances.

In the result the appeal should be allowed to the extent of one- 
half of the crop grown on the homestead farm and judgment 
entered on the issue that so much of the gwxls being part of the 
goods seized under the execution were at the time of the said seizure 
the property of the said J. T. C. Gwillim.

There will lie no costs to either party. The half share of 
J. T. C. Gwillim of the crop as rental had not been delivered, and 
was not strictly liable to be taken in execution, and the appellants 
will therefore pay the sheriff's costs.

Davies, J. (dissenting) :—I would dismiss this appeal with 
costs.
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Idington, J.:—This is an appeal from the Supreme Court of 
Alberta holding in an interpleader issue lietween appellants as 
execution creditors of J. T. C. (Iwillim and the respondent, that 
the latter was entitled to the crops grown upon a homestead 
quarter section owned by said (iwillim and upon a half section 
leased by the infant son of said (iwillim from a third party.

The trial judge found, as a fact, that said infant son was but 
the alter ego of the debtor who was insolvent at the time of the 
making of said lease.

This finding of fact can hardly l>e disputed under all the sur­
rounding facts and circumstances unless we discard common sense 
in dealing with the matter. I, therefore, throughout accept the 
finding as determining so far as it goes the relations and rights of 
the parties.

The executions against (iwillim had been placed in the sheriff s 
hands at various times from the year 1910, to the year 1915, and 
had lieen kept renewed and in force until the trial in 1916, covering 
thus the periods in question when the several transactions took 
place upon which the respondent’s claim is founded, and the 
seizure by the sheriff.

It is somewhat difficult to understand how a judgment debtor 
could enter into any transaction whereby he could transfer property 
as if free from encumbrance within the bailiwick of a sheriff holding 
such executions.

Yet by reason of some discussion of points of law which 1 
respectfully submit are more or less irrelevant to the business in 
hand, such seems to have l)een the result of the judgment appealed 
from, that it is held possible to so transfer. A solution of the prob­
lem of whether or not a bargain for the transfer of non-existent 
property falls within the Statute of Elizabeth surely has little 
relation to the real question presented by the facts found herein.

That question is whether or not there can l>e upheld as against 
existent executions, an assignment of a lease held by a judgment 
debtor or his alter ego, in the presence of such an array of executions 
well known to the assignee and in law binding the lease if as found 
the property of the debtor. For the title of the respondent to the 
crop as against appellant depends entirely upon the assignment of 
the lease procured in the son’s name.

Such result I submit should not be reached if we pay heed to
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the peculiar facts and circumstances in this ease and the law- 
relative to the effect of executions which we find in No. 009 of the 
Alberta Rules of Court, as follows:—

Subject to the provisions of any statute a writ of execution shall bind the 
goods of the judgment debtor from the time of delivery thereof for execution 
to the sheriff of the judicial district within which the goods are situate, but 
not so as to prejudice the title to such goods acquired by any |x rson in good 
faith and for valuable consideration, unless such person had. at the time 
when he acquired his title, notice that such writ had been delivered to the 
sheriff and remained in his hands unexecuted.
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To understand properly the foregoing and what I am nlxnit to 
express hereafter requires a knowledge of the actual transactions 
which took place between the parties and are involved in the main­
tenance of the respondent’s claim. The judgment debtor was 
possessed of a homestead fret* from liability to seizure. The 
exemption therefrom, however, did not extend to the crops grown 
thereon, save the limited quantity exempted for seed and 0 months’ 
provisions.

In his insolvent condition he t)etbought himself of a scheme 
whereby he might save these crops thus liable from the above 
mentioned executions. He decided to lease the homestead to his 
infant son then 17 years of age and made a lease dated March 1, 
1915, purporting to lx? for one year from said date, for the yearly 
rental of 81. This was drawn upon a printed form which had 
inserted at the end thereof a typewritten covenant bv the lessee 
with the lessor to cultivate the land in a good and husbandlike 
manner, and at the proper season seed the same in wheat or other 
grain as the lessor might consent to, and harvest and thresh the 
crops in due season at his own expense, and immediately after 
threshing deliver in the name of the lessor at the nearest elevator 
a one-half share in kind as the same came from the machine of all 
wheat and other grain grown upon the said land, which was to be 
by way of additional rent to that reserved as altove. This was 
followed by a covenant to furnish the lessee with all grain necessary 
for the seeding. The lease was assigned on May 20, 1915, by the 
said infant son to the respondent, by an assignment which recited 
the making of the lease ; that by the terms thereof the lessee was 
entitled to one-half of the crop to lx* raised on the said lands during 
the said term ; that the said lessee was then indebted to the respond­
ent in the sum of $2,513, which represented a past indebtedness of 
the party hereto of the first part as a customer and that in order to
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lx'tter secure the party of the second part the repayment of the 
aai«l indebtedness, the said lessee had agreed to execute the assign­
ment .

The instrument proceeds then, in the operative part, to transfer 
all the interests acquired under the lease, and his said share of the 
crop, followed by a covenant that he would, on request, execute such 
full her assurance as the respondent might require. That was fol- 
IowcmI by a proviso that the instrument was only to operate as anil 
by way of collateral and additional security to the said indebted­
ness, and as soon as the same is fully paid and satisfied should 
cease and liecome void and of no further effect. The judgment 
debtor, though not a party to the instrument, signs as if he were 
and the signatures are followed by a paragraph which acknow­
ledges this assignment as signified by his signature thereto. This, 
though clumsily done, no doubt was intended to be, and was, 
effective only for the purpose of assenting to the assignment by 
the lessee who was prohibited from assigning without leave.

On April 8, 1915, a memorandum was made which provided 
that Mr. Gwillim (without stating which of them) agreed to lease 
250 acres or more of section 15, tp. 11, r. 21, from Mr. Oliver; 
Gwillim to furnish the seed and do all the necessary work con­
nected with the seeding and harvesting, Oliver to pay one-third of 
the threshing bills; Gwillim agreeing to give Oliver one-third of 
the crop delivered at the elevator. This informal scrap of paper 
is signed by Wilfred Gwillim and N. W. Oliver in the presence of 
one Fletcher.

This lease was assigned on May 19, 1915, by the said Wilfred 
Gwillim to the respondent by an assignment which recited the 
making of the said memorandum, the terms thereof, and that the 
said Wilfred Gwillim was then indebted to the respondent in the 
sum of $2,513, which represented a past indebtedness as a cus­
tomer, anil that in order to secure the respondent the repayment 
of the said indebtedness he agreed to execute the instrument. By 
the operative part of the said assignment, in consideration of the 
said indebtedness, the said Wilfred Gwillim assigned all his rights, 
titles, estate and interest lx>th legal and equitable in and to the 
lease and land mentioned and to his share of the crop so to In? 
raised thereon, as aforesaid. The instrument further provided for 
further assurances such as required and might lie necessary in
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relation to the* premises, but that notwithstanding anything to the 
contrary was to operate merely as and by way of collateral and 
additional security to the said indebtedness and as soon as the 
same was fully paid and satisfied these presents should cease and 
become void. These assignments of leases were drawn by the 
solicitor of the bank.

The grain now in question in this issue was grown for the 
greater part on this last mentioned parcel of land. Some of it 
was the product of farming the homestead. If the two transac­
tions had been kept throughout entirely separate and independent 
of each other, different considerations possibly might lx* applied 
to the resulting effect upon the validity of part of the respondent’s 
claim.

As I understand the facts, however, the assignments though 
dated on different days were but the result of one agreement which 
had 1mh‘11 made Ixdween the rescindent and the judgment debtor 
whereby they were to finance the operations under the said lease, 
and they had made advances accordingly. 1 assume for the 
present that the indebtedness owing by the lessee was that owing 
by the father. The first question that arises is what titles could 
pass to the bank by the last mentioned assignment?

These executions liound the term created by the lease from the 
landlord Oliver to the infant son of the debtor as his alter ego.

Of the notice to the respondent of these executions there is left 
no manner of doubt, for its agent, who had the business in charge 
and procured the assignment of that lease, says expressly as 
follows:—

Q. Thon he was in difficulties with other people besides the bunk? A.

Q. For how long hud you known he was in that condition? A. Quite a 
long time, I think, in fact buck as fur us 1912.

Q. Hud you any difficulty with his account in any way, by reason of these 
other creditors trying to attach it or anything of that kind? A. I don't 
remember anything of that.

Q. Do you know whether or not they hail judgments or executions against 
him? A. Oh, yes.

Q. And he was in that condition of having a lot of executions outstanding 
for a year or two before this transaction took place? A. Yes.

Q. So that the trust account was opened for that purpose, so that it 
could not be seized on executions? A. Yes.

Q. Had the son ever had an account with the bank? A. No.
It seems absurdly comical to try to rest a claim to these crops
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__ grown upon the land leased from Oliver by reason of an assignment
S. C. of a term whieh is itself bound by the executions and through the

M< Killop term so Ixiund entitles the execution creditors to all the fruits
„ v .. derivable from the lease.
Koval Bank
of Canada. I will deal with the lease of the homestead to the son presently 
idi„,ton j. so tar as its peculiar features and all relative thereto suggest a 

possibility of differentiating them in favour of respondent.
Meanwhile I wish to follow up the other grounds upon which 

the respondent’s claim as a whole is rested.
The respondent was approached by the father who was noto­

riously insolvent and owed it from 82,000 to .*$3,000 (possibly the 
$2,513 referred to in the assignment though not proven), with 
several suggestions rejected, and finally with this scheme of a lease 
to his son of the homestead, and that to the son by Oliver being 
assigned to respondent and it would make advances to help carry 
on the farm and get the crops as security.

The resjKmdent assented to the proposal and made advances 
accordingly before and after the bank’s solicitor had prepaid 1 the 
assignments of the said leases and got them executed.

Beck, J., says the father and son signed jointly a note to the 
hank for $2,513. being the amount then owing by the father to the 
bank, and that the assignments of leases declared they were given 
to secure that.

I cannot find that in the evidence which is obscure on the point. 
Possibly the facts were cleared up by admissions of counsel before 
the court below in a way we were not favoured with, or more prob­
ably he only assumed the fact from the recital, which assumption 
is not lx>rne out by the evidence.

The respondent's agent in his examination seems to indicate 
that there was a joint note for the old délit as Beck, J., suggests, 
but on being shewn the bundle of exhibits failed to identify any 
such note and pointed to a note for $1,700, dated the very day one 
of those assignments was given, which destroys the assumption, 
and hence I must deal with that aspect of the case alternatively.

Assuming first Beck, J.’s, impression correct, then it is to be 
observed that there is nothing in the assignments of the leases 
which secures anything lieyond that sum, for they each expressly 
provide that upon the payment of the said sum then the assign­
ment is void. And neither professes that there is anything secured
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beyond that sum, or any ulterior purpose to Ik* served by reason 
of any such assignment.

Yet it is contended that the respondent was in some way 
secured by said assignment for the advances made by respondent 
for seed wheat for the Oliver place, and other expenses of operating 
these farms during that season of 1915. On what does it rest?

Gearly it cannot rest on these instruments, which are expressly 
confined to the securing of the old indebtedness to the extent of
fells.

If they could be upheld as against the execution creditors the 
proper judgment would be to restrict the claim to that sum and 
that alone.

The son, however, being but the agent or tool of the judgment 
debtor father in taking the Oliver lease and, as already pointed out, 
the same being bound by the executions, that part of the crop 
cannot be held by respondent even for the old indebtedness.

What then can such claim rest upon?
The agent of respondent many times in course of his examina­

tions says he expected he would get the crops to repay the advances 
first for 1915 and then have a right to apply so much of the balance 
as needed to pay the old indebtedness.

I rather think it was a mere expectation that he should Ik 
enabled to do so by the goodwill of the father and that the assign­
ment of the leases was but a lever, as it were, which would help in 
some way to secure a future assignment thereof.

The fact that the assignments made no provision therefor, 
except in relation to the past indebtedness, and yet were followed 
in September by bills of sale which respectively pretend to have 
been made pursuant to a mere covenant for further assurance, is 
most suggestive.

These bills of sale were apparently prepared as early as August 
but failed of prompt execution for some unexplained reason.

The agent of the respondent in his evidence puts the matter of 
agreement for and nature of title, thus:—

Q. And you got the son to assign everything to the bank and you con­
sidered the son had no further interest in the crop? A. The agreement that 
we had, as I said before, was that when the crop was harvested the first money 
received would go to pay the new debt contracted by the father and son; 
when that was paid any further moneys would first go to pay the old indebted­
ness to the bank.

CAN.
8. C.

McKillop

Royal Bank 
op Canada.

Idington, J.

38—40 D.L.R.



566

CAN.

8. C.

MoKillop
V.

Royal Bank 
or Canada.

Idington, J.

Dominion Law Reports. [40 D.L.R.

Q. And whet would become of the balance? A. The balance they stated 
they intended to pay on other liabilities.

Q. Whose? A. Gwillim’s.
Q. Which Gwillim? A. J. T. C. Gwillim.
Q. Then I am correct in saying that the son had no interest in the crop 

at all after he had turned these securities over to you? A. Well, I could not 
say that; he was doing the work and presume he would get certain pay from it.

Q. What I mean is, as far as the crop itself was concerned, you would 
consider that any balance would go to pay the father’s debts? A. That's the 
agreement upon which I—the bank—advanced them the money; first get that 
paid up and then the old indebtedness, and on that understanding the bunk 
loaned them the money to put thi crop in.

Q. You were asked in Toronto (Q. 96): “So far as you were concerned 
you were treating the whole proceedings of that account as being properly 
accountable to the father? Answer, Yes.” A. All the proceeds of the crop 
would certainly go to the trust account of J. T. C. Gwillim, and be disbursed 
from that account.

Q. The son had no right to sign cheques on that account? A. No.
Q. He was a minor? A. Yes.
Q. Now, these assignments and bills of sale were taken by way of collateral 

security to the indebtedness, not taken as transfers of the crop to you as to 
the bank? A. The bill of sale was.

Q. The bills of sale? A. That’s the way I understood it.
Q. But you were to account for any surplus to the trust account? A. Yes.
Q. The bill of sale was then not really an actual bill of sale as we under­

stand it, but by way of mortgage? A. Yes, I presume it is. We were not 
buying the crop.

Q. You have already told us that you had knowledge of the executions 
that were outstanding at the time? A. Yes.

Why did the business take this most circuitous course? Why 
did the assignments not provide for it all? Can there be a shadow 
of doubt that it was because the agent and his solicitors were con­
fronted with two well-known statutory provisions against such 
agreements?

In the first place the Banking Act by s. 76, (2) (c), prohibits 
that and other like dealings, as follows:—

2. Except as authorized by this Act, the bank shall not, either directly 
or indirectly,—

(c) lend money or make advances upon the security, mortgage or hypothe­
cation of any lands, tenements or immovable property, or of any ships or other 
vessels, or upon the security of any goods, wares or merchandise.

It is apparently assumed by the judgment appealed from that 
the crops were on the date of these assignments of leases non­
existent. If we would apply common knowledge to at least the 
wheat crops and probably all, they had by May 20, been growing 
for a long time and were just as assignable and exigible then as
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ever, but being chattels were goods upon which, under the circum­
stances, the bank could not advance.

And in the next place, there had stood for 20 years an enact­
ment in force in the North West Territories, and in Alberta since 
its creation, which for good reasons had prohibited any such 
bargain as might create just such a claim as in question herein.

That enactment is s. 15 of the Bills of Sale Ordinance, as 
follows:—(See judgment of Fitzpatrick, C.J.).

It would be difficult to use more comprehensive language than 
in this enactment prohibiting bargaining for a “security upon a 
growing crop or crop to be grown in the future."

Either the share of the crop was within the express words of 
the operative part of each assignment of the lease in question or it 
was not.

If it was within them, clearly there was an express infringement 
of the very language of the statute for each of the instruments so 
assigning the said share of crop was on its face intended to be by 
wav of security only and the evidence of respondent’s agent puts 
that beyond all peradventure.

If it was so intended then I incline to think and submit that 
each of the assignments of the said leases designed to produce such 
effect was itself, by reason thereof, void, for the whole purpose 
thereof was to procure that forbidden by the law.

When we find that the bank held a second mortgage on the 
homestead, and a chattel mortgage on the stock not seized, which 
together according to the agent's evidence, seemed ample, the 
whole transactions seem designed in truth only to secure the 
advances for 1915, and thus falling within both statutory pro­
hibitions and hence void.

And if it can be said that this illegal part of each of the objects 
of the instruments are severable from the legal, then, at all events 
so far as they may have the contravention of the statute in view 
or be intended to give vitality to a contract declared invalid, they 
must be held null and void.

I fail to see how the parts are severable, for what you cannot 
do directly you cannot do indirectly.

If there is no such contract, then there is no foundation for the 
respondent’s claim.

And if, as I have already observed, these crops were growing
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(as in all human probability they were) on the date of each assign­
ment, the executions then in the sheriff’s hands bound them.

Doubtless, it was on account of these manifest objections in 
law to the assignments and that contained therein, that more 
explicit provision was not made therein and hope was rested on the 
peculiar provisions by way of future assurances which was inserted 
in each and a foundation laid for the bills of sale which on their 
face are alleged to lie made pursuant thereto.

The scheme seems to have miscarried for the respective bills of 
sale relating to each crop or share thereof which was the only other 
ground upon which the claim has been rested, was one which the 
respondent’s counsel did not seem disposed in argument here to 
attempt to rest his client's claim upon.

It is difficult to see how he could, for clearly they were each 
intended to be instruments which in fact were only mortgages and 
there was no pretence of any compliance with the statute in such 
case provided relative to the affidavit to t>e made.

That statute by s. 6, provides as follows:—
6. Every mortgage or conveyance intended to operate as a mortgage of 

goods and chattels which is not accompanied by an immediate delivery and 
an actual and continued change of possession of the things mortgaged diall 
within 30 days from the execution thereof be registered as hereinafter provided 
together with the affidavit of a witness thereto of the due execution of such a 
mortgage or conveyance and also with the affidavits of the mortgagee or one 
of the several mortgagees or the agent of the mortgagee or mortgagees if such 
agent is aware of all the circumstances connected therewith and is properly 
authorized by power in writing to take such mortgage in which case a copy of 
such authority shall be attached thereto (save as is hereafter provided under 
s. 21 hereof) such last mentioned affidavit stating that the mortgagor therein 
named is justly and truly indebted to the mortgagee in the sum mentioned in 
the mortgage, that it was executed in good faith, and for the express purpose 
of securing the payment of money justly due or accruing due, and not for the 
purpose of protecting the goods and chattels mentioned therein against the 
creditors of the mortgagor or of preventing the creditors of such mortgagor 
from obtaining payment of any claim against him; and every such mortgage 
or conveyance shall operate or take effect upon, from and after the day and 
time of the filing thereof.

There was no pretence of its observance. They were not only 
vitiated thereby, but as being in fact founded upon what was 
illegal, were doubly so.

As to the contention that the transfers were preferential it 
seems hardly necessary to dwell upon that when in my view, as 
already expressed, the executions well known to the agent of the
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hank bound everything and prevented any of these several con­
trivances from having any validity as against the execution 
creditors now appellants.

Coming to the lease of the homestead from father to son and 
the question arising peculiar to it, and all implied therein, we find 
that one-half of that crop lielonged by the terms of the lease to 
the judgment debtor, and there does not appear a tittle of evidence 
that he ever assigned that to the respondent except by the bills of 
sale already referred to.

The assignment of the lease by the son to the respondent could 
not have such effect, and the father's assent to that assignment 
could not enlarge its operations, but only waive the covenant of 
the lessee against assignment of the term.

What answer can be made to this I am unable to understand, 
and hence clearly his half of the crop rightly seized.

All the authorities relied upon cannot and do not help. It is 
quite clear that a man can assign without impediment, his home­
stead, absolutely or any part thereof, to a stranger. But, as 
already stated, the law does not exempt the crops he may grow 
thereon. And a lease cannot help him out of that difficulty. The 
lease itself, or rather the term created, is chattel property liable to 
execution against chattels, and need not touch the legal estate in 
the land.

Again it would lie quite competent for the owner of a home­
stead to bargain for the sale of a part of his crop without offending 
against the provisions of s. 15 of the Bills of Sale Ordinance; and 
hence many of the cases cited and relied upon are maintainable 
for that reason.

The share of the crop which the son was to retain by the terms 
of the lease of the homestead would, but for the peculiarities of 
the case I am about to advert to, have l>een at his disposal and 
for valuable consideration could have been assigned to a pur­
chaser. But that is not what was attempted, nor could it be in 
the case of a bank by reason of its incapacity to so bargain.

The son owed the bank nothing until he signed as surety for 
his father cotemporaneously with the assignments of the leases, 
and how that could be properly termed a past indebtedness so far 
as he was concerned, puzzles one.

The truth is the whole scheme was framed by the father to
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defeat his creditors and had created at the moment of putting it in 
force a term which was properly seizablc by sheriff under execu­
tions. It seems idle to say there was no present property to lx* 
affected, for not only did the term exist when the respondent took 
an assignment of it, but also the growing crops.

It is not only the Statute of Elizabeth, but also the commun 
law long before it, that forbade the fraudulent transfer of that 
which was exigible.

And with great respect it seems to me that there is a mis­
apprehension of the scope of the case of Blakely v. Gould, 24 A.li. 
(Ont.) 153, which was the assignment of a non-exigible contract 
that was in question, in assuming that it touches this case where 
at the very inception of the transaction in question there was the 
creation of a term which was exigible as were also the growing crops 
when the respondent knowing the facts and purpose thereof 
accepted the assignment and still more when it accepted the bills 
of sale.

It is from these points of view that the purpose of the debtor 
must l>e held to have a I taring. And that purpose formed in his 
own mind until something was done in pursuance of it, could 
injure no one, but can be looked at and considered when effect is 
actively given to it in order to affect and transfer that which is 
exigible and defeat the executions binding same.

However all that may lx?, the many other grounds already 
fully stated render it unnecessary to pursue the subject.

I think if the advance, about $500, for seed grain made by 
the respondent could have been, and I imagine it might have lieen, 
severed, if at the time and possibly at the trial attention had been 
given the matter, it ought to have been maintained unless possibly 
for the offence against the Banking Act.

The respondents have chosen otherwise. I think the appeal 
should be allowed with costs throughout.

Duff, J. (dissenting) :—I am of opinion that this appeal should 
be dismissed with costs.

Anglin, J.:—I am, with respect, of the opinion that this 
appeal should be allowed.

The findings of the learned trial judge, that the lease from 
J. T. C. Gwillim, the father and execution debtor, to Wilfred 
Gwillim, his minor son, was made with the object of defeating or
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hindering the creditors of the former; that the lease of the McClure 
farm was taken by Wilfred for his father; that Wilfred had no real 
beneficial interest in either property; and that, at all events as 
against the father’s creditors, the lease to the son of the homestead 
must be looked upon as non-existent and the father must lie 
deemed the lessee of the McClure property, appear to be so fully 
warranted by the evidence that they cannot be disturbed. The 
father’s insolvency and the bank’s knowledge of it, likewise found, 
are incontrovertible. However, I accept the finding made by 
the Appellate Division, although in reversal of that of the trial 
judge, that there was no intent on the part of the bank manager 
to defeat, hinder or delay the creditors of J. T. C. Gwillim, and I 
deal with the case on the assumption that the honest purpose of 
tin* bank was by advancing money to J. T. C. Gwillim to enable 
him to grow and harvest a crop, which he probably otherwise 
would have l>een unable to do, from the proceeds of which all 
parties interested—the bank, Gwillim himself, and his other 
creditors—might benefit. I am fully satisfied, however, that the 
hank manager knew that Wilfred was a mere “stool pigeon” for 
his father, that the latter was the sole beneficial owner, and that 
the bank’s real transaction was with him as such and with him 
alone.

For a past indebtedness to it of 82,513 (a debt of his father 
which Wilfred purported to assume) the Royal Bank on May 19, 
1915, took as security assignments from Wilfred Gwillim of the 
two leases above mentioned and of the assignor’s share in the 
crops to be grown on the leased premises. These assignments 
expressly provide that they shall operate only as collateral security 
for the existing indebtedness and that the assignor shall retain 
possession and deliver his share of the crops, when grown and 
harvested, to the nearest elevator in the name of the bank. They 
also contain covenants for further assurance. Strangely enough, 
however, they make no reference to further advances. Yet it 
seems reasonably clear that they were intended to secure further 
advances to be made by the bank to enable J. T. C. Gwillim to 
pnxluce and harvest the crops. The evidence of the bank manager 
puts it beyond doubt that he so regarded the assignments and also 
that it was only upon the crops growing or to be grown that sub­
stantial security was to lx? obtained thereby. The leases them-
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selves, apart from the crops, had no substantial value, as the 
respondent in its factum very frankly admits.

Whether l)ecause he doubted the efficacy of the bank’s security 
on the crops, or because he wished to provide expressly that they 
should stand as security for the additional advances made after 
the assignments of the leases were taken, the bank manager, on 

the 15th of September, after the crops had l>een severed, took from 
Wilfred Gwillim and J. T. C. Gwillim a bill of sale of the entire 
crop grown on the Gwillim homestead and from Wilfred Gwillim a 
bill of sale of his share of the crop grown on the McClure property, 
the consideration in each document l>eing stated to be S3,262 then 
due and owing to the bank.

These instruments contain statements that they are given pur­
suant to the covenants for further assurance in the assignments of 
the leases and, although they secure sums of money not mentioned 
in those assignments, I have no doubt that the fact is that they 
were so given and were intended to make good, as far as possible, 
the agreement made in May that the bank should have security 
for its past indebtedness and for the future advances then con­
templated on the crops to Ik* grown on the two farms. Otherwise 
as bills of sale given to secure only a past indebtedness their 
invalidity on the ground of fraudulent preference would seem 
incontrovertible. There cannot lx* the slightest room for doubt 
that the substantial, if not the sole, purpose of the entire transac­
tion was in the first instance to give the bank security on the crops 
to be grown and afterwards, if possible, to perfect that security.

By s. 15 of the Bills of Sale Ordinance, c. 43 of the Con. Ord., 
N.W.T., it is enacted that:—(See judgment of Fitzpatrick, C.J.).

That the assignments of the leases to the bank were “intended 
to operate and have effect as a security” and not otherwise is 
incontestible. They assume to “comprise” and “bind” “a crop 
to Ik* grown in future in whole or in part.” That was their only 
real purpose. They wrere admittedly not given “as a security for 
the price ... of seed grain.” They were, in my opinion, 
“assignments” within s. 15, and were invalid in so far as they 
“applied to or affected any growing crop or crop to be grown." 
Since the subsequent bills of sale expressly purport to have Inen 
given in pursuance of the agreement for security on the crops to 
lx* grown, in partial fulfilment of which the assignments of leases
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had lx*en taken, they were tainted with the illegality of the agree-
ment on which they were founded; or, if that agreement, because 8. C.
of its invalidity, should lx* regarded as non-existent, they were McKillop
void, as against the creditors of J. T. C. Gwillim, as securities given r .
, . . , „ , ... . Royal Bankfor past indebtedness which operated as a fraudulent preference. of Canada.

For reasons which it deemed sufficient the legislature has Anglin j 
apparently sought to protect the farmers of All>erta against their 
own improvidence or the rapacity of some money-lenders by pre­
venting the tying up as security of growing or future crops, thus, 
as far as possible, insuring to the man upon the land the means of 
subsistence. The policy which underlies this legislation is similar 
to that which inspired the exemption of homesteads. With its 
wisdom we are not concerned. That the legislature appreciated 
its scope and drastic character is apparent from the express excep­
tion made in favour of securities taken for the price of seed grain.

In some cases, s. 15 may operate to the serious disadvantage of 
the honest and even frugal farmer who has met with misfortune 
by preventing him from availing himself of the only security he 
can offer to obtain advances that might enable him to put himself 
upon his feet again. This may lx* such a case. But if, influenced 
by these considerations, or liecnuse it appears unassailable on 
moral grounds, or even positively meritorious, we should permit a 
transaction such as that lieforo us to stand, s. 15 of the Bills of 
Sale Ordinance would lie rendered ineffectual, (art1 must lx* 
taken that legislation is not frittered away by judicial interpreta­
tion in “hard cases.’’ That the courts may not do without usurp­
ing the province of the legislature and ignoring or brushing aside 
the wholesome limitation upon their own function—jus dicere, non 
jus dure.

I am, for these reasons, of the opinion that at tin* time of its 
seizure by the sheriff the grain in question was as against the 
Royal Bank the property of ,1. T. C. (iwillim.

I also incline to think that the assignments of lease were void 
as against those creditors of J. T. C. Gwillim whose executions 
were in the sheriff's hands when they were made. The bank 
manager admits that he had knowledge of these executions when 
he took the assignments. Indeed he tells us that it was arranged 
at that time that the account through which future advances were 
to Ik* made to aid in producing and harvesting the crop should 
stand in the name of “J. T. C. Gwillim in trust" in order to pre-
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vent its being attached by those creditors. The modifications of 
s. 16 of the Statute of Frauds made by Alberta Rule of Court 
No. 609, if authorized by s. 24 of c. 3 of the Alberta Statutes of 
1907, does not help the respondent. The rule reads:—

Subject to the provisions of any statute a writ of execution shall bind the 
Roods of the judgment debtor from the time of delivery thereof for execution 
to the sheriff of the judicial district within which the goods are situate, but not 
so as to prejudice the title to such goods acquired by any person in good faith 
and for valuable consideration, unless such person had, at the time when he 
acquired his title, notice that such writ had been delivered to the sheriff and 
remained in his hands unexecuted.

So far as the right of the bank to the crops in question depend- 
upon the assignments of leases it would therefore appear to be sub­
ject to the executions which were in the sheriff’s hands when they 
were made. Any rights under the bills of sale subsequently taken 
cannot be higher. I rest my judgment, however, on the applica­
bility of s. 15 of the Bills of Sale Ordinance.

Appeal allowed in part.

Re CITY OF TORONTO AND GROSVENOR ST. PRESBYTERIAN 
CHURCH TRUSTEES.

Ontario Supreme Court. Appellate Division, Meredith, C.J.C.P., Riddell, Lennox 
and Roue, JJ. December il, 1917.

Expropriation (§111 B—115)—Municipal Act—Arbitration to only 
fix amount |of compensation for lands taken—Municipality
MAY PROCEED OR WITHDRAW.

An arbitration under the provisions of the Municipal Act (It.S.O. 1914 
c. 192) in regard to compensation for land expropriated is had only to 
fix the amount of the compensation after which, with a knowledge of the 
price that must be paid if the land be taken, the municipality may pro­
ceed or withdraw in the manner and under the circumstances set out in 
the Act; an award is binding and conclusive as to the price to be paid 
if the land is finally taken and as to that only.

Statement. Appeal by the City of Toronto from a judgment of Masten, 
J., 40 O.L.R. 550, directing the enforcement of an award. 
Reversed.

Irving S. Fairty and C. M. Colquhoun, for appellants.
I. F. Hellmuth, K.C., and J. A. Paterson, K.C., for the trus­

tees, respondents.
cTc.p.' Meredith, C.J.C.P.:—This case discovers some extraor­

dinary things, and affords to those who seek it one answer at 
least to the oft-asked question: why do ratepayers of muni­
cipalities get so little of that which is good for the great taxes 
they are obliged to pay?
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Some time, before the war, some one devised an expensive 
and extravagant scheme mainly for the “improvement" of a 
street in a somewhat central part of the city of Toronto. Kx- 
pensive because it meant the widening of the street for the dis­
tance of over a mile, with the consequent demolition of buildings 
of all kinds; and extravagant as it involved an exjK-nditure of a 
million and a quarter dollars or more.

Karl y in the year 1914, the municipal council of the city 
adopted the scheme and took the initial steps for the purjxise of 
carrying it into effect as a "local improvement."

But no work was ever done upon the ground, of any sort, in 
furtherance of it: no land-owner was in any manner interfered 
with in the possession of his property: in that respect all remained, 
and remains until this day, just as if the scheme had never bien 
devised. The property of a few of the land-ow ners was purchased ; 
and in regard to that of the respondents, which is altogether 
church property, the usual arbitration proceedings were had, in 
accordance with the provisions of the Municipal Act and the 
Municipal Arbitrations Act, for determining by arbitration “the 
amount of compensation," and an award was made fixing the 
compensation for this property at $57,500; but, as I have said, 
nothing further was done, nor was the ownership or possession 
of the property in any way interfered with; on the contrary, 
all things relating to possession went on there as usual, and just as 
if the street-widening scheme had never been even dreamed of.

In the beginning, the respondents were unwilling to part with 
their property; and naturally so, for it had long been their place 
of worship, and doubtless that of the forefathers of some of them 
for more than one generation. And, when arbitration proceed­
ings were taken to ascertain the real value to them of their prop­
erty, they, naturally perhaps, put it at what may fairly be termed 
a very high price, more than double that which the Official Arbi­
trator found to be its real money value to them.

The scheme fell to the ground, and has been abandoned. The 
lands are not needed; the land-owners who professed to be so 
loath to part with them at any price, can now retain them with 
all their valued associations: but, strange to relate, these respond­
ents now will not; they insist upon the city corporation taking 
upon their hands something even more difficult to manage than
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the proverbial white elephant, this Presbyterian church and 
church property, including the organ, and at a price less than onc- 
half of that which they so stoutly throughout have maintained,

Cmr or an(j have testified, that it is north; leaving to the unfortunate 
Toronto , „ , , ... . „ „

and ratepayers the payment of the loss, which must fall upon some one
if this appeal fails, with nothing more gained for their money than.

Presbyter- possibly, a knowledge where some of it this time has gone without
Church any good—to them—results.

Trustées. jf jn Bucj, circumstances, a municipality can, in a summary 
cnc'p’ proceeding or indeed in any kind of legal proceedings, lie com­

pelled to take and pay for such lands, the law can hardly lie 
deemed to be as it ought to tie, but one can hardly believe that 
such it is; that, as it stood before a very recent amendment* 
made to meet this case, notwithstanding the failure of the scheme, 
and notwithstanding the fact that the actual rights of these land- 
owners in no way have been interfered with, they can all com|>el 
the municipality to take and pay for their lands; an intolerable 
state of affairs; and one which would lie anything but creditable 
to any one, having regard to the provisions of the Municipal 
Act, R.S.O. 1914, ch. 192, governing the case, which make it as 
plain as words can that an arbitration is had only to fix the 
amount of the compensation, after which, with a knowledge of 
the price that must he paid if the land be taken, the municipality 
may proceed or withdraw in the manner and under the circum­
stances set out in the Act.

The whole case is covered by the provisions of the two enact­
ments I have mentioned. Within them must lie found authority 
for anything and everything that was done—otherwise there is no 
authority.

That which the municipality set out to do was to widen a high­
way; and their powers in that respect are contained in the high­
ways and bridges sections of the Municipal Act, Part XXL 
Their powers to expropriate lands for that purpose are contained 
in the acquisition of land and compensation sections of the Act, 
Part XV.; and the method of fixing the compensation to be paid 
is provided in the arbitrations sections of the Act, Part XVI., 
and the Municipal Arbitrations Act, R.S.O. 1914, ch. 199.

Section 347 of the Municipal Act provides that if the expro­
priating by-law “did not authorise or profess to authorise any 

• See the Municipal Amendment Act, 1917, 7 Geo. V. ch. 42, secs. 6, 7,8.
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entry on or use to be made of the land liefore the award, except 
for the purpose of survey, or if the by-law gave or professed to 
give such authority, but the arbitrators by their award find 
that it was not acted upon, the award shall not be binding on 
the corporation, unless it is adopted by by-law, within three 
months after the making of the award ; and if it is not so adopted, 
the expropriating by-law shall lie deemed to be repealed," and the 
corporation shall pay costs, and damages, if any.

The appellants rely upon this legislation, and also upon power 
to rescind their by-laws generally, in support of the position they 
have assumed throughout, namely: that they are not, and never 
were, under any legal obligation to take or to pay for the res­
pondents’ property.

The respondents contend that that legislation is not appli­
cable to the appellants; that, if it were, the facts of this case do 
not bring it within the provisions of the section, and that the 
appellants had no power to repeal their by-laws.

Before considering these questions, it may be well to state 
some things which must always be borne in mind, in considering 
them, in order that a right conclusion may lie reached:—

The first is, that the appellants have only such powers as are 
conferred upon them by statute; the second, that there was no 
contract, legislative or otherwise, between the parties, respecting 
the sale or purchase of the land : and the third, that the appellants 
were acting throughout in the public interest only—to give all 
His Majesty’s liege subjects a better highway.

The respondents’ contention, that sec. 347 of the Municipal 
Act is not in any case applicable to the appellants, though pressed 
at great length, has throughout seemed to me to be quite without 
any real force. The way it is put is this:—
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The appellants, being a “corporation of a city having a popula­
tion of not less than 100,000,” are within the provisions of the 
Municipal Arbitrations Act, to which the arbitration sections of the 
Municipal Act are, by sec. 332 of that Act, made subject; and, 
as sec. 7 of the Municipal Arbitrations Act makes an award, made 
by the Official Arbitrator mentioned in it, binding and conclusive 
upon all parties to the reference, unless appealed from—and this 
award was not—sec. 347 cannot be applicable.
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But such an argument is obviously inconclusive. Until we 
know in what respect the award is binding and conclusive, it is 
but wasted words: and, when we know that it is binding and con­
clusive ns to the price to be paid, if the land be taken finally, and 
as to that only, and that the Official Arbitrator has no power to 
consider any question but the amount of compensation, it dois 
seem to me to be a pity to waste energy upon such a contention.

The purpose of the Municipal Arbitrations Act was to give 
to the City of Toronto really, though its identity was concealed 
under the 100,000 population provision, a more experienced and 
better arbitrator and arbitration proceedings than those provided 
for in the Municipal Act; and now it is applicable also to sonic 
other municipalities, as well as to all others that may choose to 
come under its provisions. But, in such a case as this, whosoever 
the arbitrators may be, their power and their duty is the same: 
to determine “the amount of the compensation,” if not mutually 
agreed upon: the Municipal Act, sec. 325(2).

Much reliance was put upon the fact that, before the revisers 
of the statutes, in 1913, got their busy hands upon these two enact­
ments, the provision for making them run together was contained 
in these words: “This Act shall be read with and as part of the 
Municipal Act;" now they are: “The provisions of this Part" 
—that is, the arbitration sections, Part XVI., of the Municipal 
Act—“shall be subject to the Municipal Arbitrations Act." 
But wherein is any difference in substance or effect? One may 
prefer the composition of the revisers, another may not: but 
is there really anything else in the contention?

And what possible reason ^can be advanced for including a 
city of 99,999 inhabitants, and excluding one of 100,000; and of 
including all municipalities, little or big, who bring themselves 
within the Act, and excluding all that do not, in regard to the 
important provisions of the section in question, sec. 347 of the 
Municipal Act?

The other points run deeper, and yet seem to me to create no 
great difficulty if the things which I first mentioned are not lost 
sight of.

Any difficulty there may be, in the first place, is upon the 
respondents. Where do they find, and shew us, anything in 
either Act that hinds the municipality, in the circumstances of
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this case, to take the land and pay the price? As I have said, 
there is no contract of any kind to do so: if hound in any way, 
it must he hy something contained in one of the enactments to 
which I have referred. All that we have Ix?en referred to is the 
provision making the award binding and conclusive; hut, as the 
arbitrator was in no way concerned in this question, had no 
authority of any kind in respect of it, and did not deal with it, 
that provision is helpless to them. And all that 1 can find in 
any of the enactments upon which an argument in their favour 
might be hung is that section of the Municipal Act which they so 
earnestly disown and try to reject—sec. 347. It might Iw urged 
that the method of bringing the matter to a conclusion provided 
for in that section ought to be taken as exeluding all others, and, 
therefore, if the appellants are not within its provisions, they 
were bound. But that was not the purpose of that legislation; 
it seems to be rather an enabling than a disabling enactment: 
and it would be contrary to reason that in a case such as this the 
municipality should be Ixiund, with all the disastrous consequen­
ces, simply liecause the Official Arbitrator did not state in his 
award that which is an admitted fact, that the expropriât ion by-law 
was not acted upon, or liecause that by-law “professed” to author­
ise an entry on the land liefore award, when in truth no such entry 
was made or ever intended or ever thought by any one to be 
intended to be made. It assuredly cannot lie that rights involving 
more than a million dollars were to hang upon such flimsy threads. 
Can it be otherwise than that this is another provision, in aid of 
the public interests, leaving untouched the power of the muni­
cipality to repeal its own by-laws, in such a case as this, in which 
nothing whatever has resulted prejudicial to the respondents’ 
rights; but who can, under the award, which is binding and con­
clusive in that respect, recover from the appellants the costs of 
the arbitration proceedings? In short, the Legislature has pro­
vided in this section that which one Judge termed “an automatic 
repeal of the by-laws,” under certain circumstances, without 
interfering with the municipality's autonomy in that respect.

I am firmly of opinion that the respondents have failed to 
point to anything, or to give any good reason for, depriving the 
sp]iellants of their right to repeal the by-laws in question ; and 
I am firmly of opinion that they had such a right, and, having
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exercised it, there is an end to this matter, except to this extent, 
that leave to enforce the award might tie given as to costs only: 
but that is unnecessary, as the appellants are and always have 
been ready and willing to pay the costs.

I am also of opinion that the appellants are within the pro­
visions of sec. 347; and that, by virtue of it, the by-laws in ques­
tion arc repealed. Here again we must not get too near to the 
grindstone of words. We must look at the substance of things, 
not the narrow letter. We must try to perceive that which the 
legislature intended and to give effect to that intention and take 
care against depending too much on the meaning of particular 
words, or a single word, so as to bring a lout that which no one 
can think was intended.

It is contended that one of the by-laws in question dues 
“authorise or profess to authorise” an entry on or use of the 
respondents’ land, before the award. But it manifestly does not 
in words, and the inclination of my mind is to hold that the 
enactment relates only to an expressed authorisation, the only 
proper method of giving such authority, and the method always 
adopted. If, however, the giving of such authority may be 
implied from other words, and from surrounding circumstances, 
what is there from which it can be implied in this case? It 
would not only be against the interests of every one to do so, hut 
would tie something like an insane thing. Give a right of entry 
to or use of this church, where divine services were being carried 
on regularly just as before; give a right of entry to all the houses 
and places of business along one side of this central street for a 
mile in exteht? And give it to whom; and for what purpose? 
Assuredly it should require very plain words giving such a right 
before finding that it was actually given.

The words relied on are: that the lands are “hereby expro­
priated and taken;" and that "the same are hereby declared to 
form part of the said highways;" and the somewhat strained 
argument is : that, if they are highways, the public have a right 
to use them ; and so, in declaring the lands, intended to be added 
to the street, part of a highway, the right of entry by the public 
was authorised. But that is not so; the public are not authorised 
and have no right to travel upon a highway in course of construc­
tion before it is thrown open to them. The only authorisation
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that could be given would be to use the highway fur the purposes 
of highway traffic; and it would be childish to contend that any 
such right was, or could have been intended to l>e, given whilst the 
church covered the ground, and was in use, as I have said, and st ill is. 
And, if there were not authorisation, there was no profession of 
authorisation.

What other words were applicable though no intention to give 
right of entry or use? The by-law necessarilv expressed the 
purposes of the possible taking; and it might as well be then 
declared a highway, and perhaps must have been, because no 
other by-law was to l)e passed: so what could the declaration 
mean, in all the circumstances of the case, but this: subject to all 
the law on the subject, this is a highway; and is to lie opened for 
traffic if, under such law, the by-law lie not repealed Itefore it is 
so ojiened.

Is it possible to believe that, if the question had been raised 
by some one riding into the church during divine service, the 
respondents would have taken the portion they take now for the 
purpose of selling the property; is it possible to believe that they 
would not rigorously have prosecuted the ruffian and have laughed 
at any contention that the church was a highway and the man 
within his legal right in riding through it?

And, on yet another ground, 1 am of opinion that the applica­
tion of the respondents for leave to enforce the award, as if a 
judgment or order of the Court, should have been dismissed.

As I have said, the appellants have such powers only as legis­
lation has conferred; and anything in excess of such powers has 
no force or effect; therefore, unless they had power to create a 
highway by a mere declaration, such as that contained in the by­
law in question, the declaration can have no such effect as that 
contended for by the respondents; it could only lx* treated as 
declaring that, in due course, that is, when everything had been 
done which the law required to be done before they could make it 
a highway, it should be a highway; and that is, as I have said, in 
my opinion, the purpose and effect of the by-law and of all that is 
said in it.

The only power which a municipality has to widen a highway 
is that conferred in the highways and bridges sections of the Act 
—Part XXI.—and the section conferring it is çec. 472, but that
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section is controlled Ijv sec. 475, which makes certain proceeding 
necessary before a by-law for widening, among other things, may 
lie passed. These things were not done; therefore, the appellants 
had no power to pass the by-law in question, if it lie interpreted 
as contended for by the respondents.

The “acquisition of land and compensation" sections of the 
Act—Part XV.—in no way enlarge the powers of a municipality 
in that respect; they give power to acquire land, but only such 
land as under the enactment the municipality have power to 
acquire for purposes authorised by it, and only in the manner 
authorised by the Act.

Nor does the I-ocal Improvement Act—now a separate enact­
ment, R.S.O. 1914, ch. 193, formerly the local improvements 
sections of the Municipal Act. Its purpose and effect is merely 
to put the cost, in certain cases, of work which is otherwise w ithin 
the power of the municipality, mainly upon the locality must 
benefited by it. It cannot do away with the requirements of 
sec. 475 of the Municipal Act. The course is plain and simple; 
having acquired the right to widen the highway, under secs. 472 
and 475, the municipality can, under Part XV., acquire compul­
sorily any lands needed for the purpose, and, under the local 
improvements legislation, can make those most lienefited pay
most.

An answer to this point was made thus: A municipality may 
profess to do that which it has no power to do, and sec. 347 
covers a profession of authorisation as well as a valid authorisa­
tion. Tliat is all very true, but what has it to do with the ques­
tion here involved? Section 347 is dealing only with a valid 
award, and providing for its ceasing to be binding. If it Ik1 uf 
no effect, because the subject dealt with was ultra tires of the 
corporation, as legislation is required to end its effect, it never 
had any; it never had any, no matter what professions of authori­
sation may have been made.

And, if all this were not so, what sort of reason can be advanced 
for any Court of justice refusing to send back the award to the 
Official Arbitrator so that that which is an unquestionable, and 
an admitted, fact—that no right of entry or use of the property 
in question was ever in any kind of manner acted upon—may lie 
set out in the award? What excuse can any one give for deyiriving
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this religious congregation of the place of worship of its members’ 
forefathers, and for fastening upon the ratepayers of the munici­
pality a white elephant at a cost of over half an hundred thousand 
dollars, without even giving these respondents the privilege of 
joining with such ratepayers in such ownership and payment— 
the respondents lieing tax-free wherever their place of worship 
may l>e? Why not allow the insertion now of that which, if 
thought of at the time, should have been inserted as a matter of 
course, the fact being admitted : why not thus put all as they were, 
saving the religious congregation from the injustice of extracting 
from the ratepayers of the municipality this large sum of money, 
and burdening them with a church which they cannot, but the 
respondents can, carry on, and do that upon the extremely 
technical ground that that which is a fact and ought to have l>een 
set out in the award was not so set out, on some other day than 
this?
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I should have thought the omission left the arbitration and 
award proceedings incomplete in this respect, and that not only 
lias the arbitrator power, but that it is his duty, yet to dispose of 
the matter : but, if that be not so, who can doubt t liât the omission 
may lie now set right in one way or other under the 10th, 11th, 
and 12th sections of the Arbitration Act, R.S.O. 1914, ch. 65, the 
enactment under wliieh the respondents are seeking to have the 
award put in force—sec. 14.

1 would allow the appeal, discharge t he order apiiealed against, 
and dismiss the application for leave to enforce the award.

Ridoell, J.:—This is an appeal by the Corporation of the Riddaw. 
City of Toronto from the judgment of Mr. Justice Mastcn (1917),
40 O.L.R. 550. Many points of more or less difficulty arc raised; 
and I attack the problem in what seems to lie the logical order.

The facts are set out in sufficient detail (with one exception 
shortly to be mentioned) in the judgment of the learned Judge 
appealed from.

The first question is, whether sec. 347 of the Municipal Act,
R.S.O. 1914, ch. 192, applies to the City of Toronto. I agree 
with Mr. Justice Masten’s view that it does.

It was strongly urged that, by sec. 332, this and other sections 
of Part XVI. are made subject to the Municipal Arliitrations Act,
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R.S.O. 1914, eh. 199, that the latter Act is complete in itself, 
and consequently the application of sec. 347 is excluded from 
those municipalities which come under ch. 199.

The change in language in the legislation of recent years, it is 
said, makes this more clear; the former Municipal Arbitrations 
Act, R.S.O. 1897, ch. 227, sec. 16, had the provision, “This Act 
shall be read with and as part of the Municipal Act;” but in 
1913, by the statute (Municipal Act) of that year, 3 & 4 Geo. V. 
ch. 43, sec. 332, the language of the present section 332 was 
employed; so that sec. 347 became explicitly subject to the pro­
visions of the Municipal Arbitrations Act. The whole effect of a 
provision that Act A shall be subject to Act B is to cause the pro­
visions of Act B to prevail if and when the provisions of the two 
Acts arc inconsistent and irreconcilable; it does not authorise us 
to reject any provision of Act A if it is reconcilable and consistent 
with the provisions of Act B.

I find nothing in ch. 199 which is inconsistent with sec. 347 
of ch. 192. Chapter 199 is concerned with determining an amount 
as the equivalent for land taken, etc., not at all with the question 
whether the land shall lie taken or not. Section 7, which makes 
the award “binding and conclusive upon all parties,” refers to 
the amount as fixed by the arbitrator if anything is to lie paid, 
not to whether the city corporation must necessarily pay at all. 
I agree with Mr. Justice Masten that sec. 347 may lie appealed 
to by the Corporation of the City of Toronto, holding as 1 do 
that sec. 347 is not inconsistent with ch. 199.

The provisions of sec. 347 being applicable, it is necessary to 
see if a case is made out for their application. That is so only 
“if the expropriating by-law did not authorise or profess to auth­
orise any entry on or use to lie made of the land before the award 
. . . or if the by-law gave or professed to give such authority, 
but the arbitrators by their award find that it was not acted 
upon.”

While not without some doubt, I think the by-law, by pro­
fessing to make this land at once a public highway, professed to 
authorise its use as such forthwith. In my view, it is wholly 
immaterial whether the by-law was effective for the puniose; 
it is enough to see what it purported to do. Then did the arbi­
trator by his “award find that it was not acted upon?”
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In the formal award nothing is said of this. Wo may, how­
ever, read the reasons as part of the award: Parsons v. Township 
of East nor (1915), 34 O.L.R. 110, 23 D.L.R. 790. From these 
reasons it sufficiently appears that the city corporation did not 
use the premises as a highway, hut that “the church has lieen 
continuing its regular services, the Sunday School has also been 
carried on as usual, the resolve to move to another site at some 
time remaining unchanged."

On the argument, it was not contended by the respondents 
that any use had been made of the premises; it was stated and 
not denied that no use had been made of them.

There being a specific power given, by legislation undoubtedly 
within the powers of the Legislature, to decline to pass a by-law 
adopting the award, and such declination Ixdng enacted by valid 
legislation to effect a repeal of the expropriating by-law, I decline 
to enter into a question of what the rights would have been at the 
common law, or what fair dealing calls for on the part of the city 
corporation. The city corporation must be the judge as to how 
their powers are to be exercised; so long as they do not exceed 
their statutory powers, the Court cannot interfere.

I would allow the appeal, but I would give no costs here or 
lie low.

Had the non-exercise of the use professed to be authorised 
by the by-law not appeared in the award (including the reasons), 
the question would still lie open whether the Court would enforce 
an award in which there was a defect in not setting out, as it 
should, an undisputed fact material to the award.

Lennox, J.:—I agree that the appeal should be allowed and 
that there should lie no costs.

Rose, J.:—1 agree with what has been said by Mr. Justice 
Riddell, except in one particular, which docs not affect the result.

With much deference, I suggest that a by-law which “did not 
authorise or profess to authorise any entry on or use to be made 
of the land before the award" means a by-law which did not 
expressly authorise or profess to authorise such entry or use. 
Otherwise, as it appears to me, the words quoted are almost 
meaningless; for sec. 324 enacts that, at any time after the
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passing of a by-law for expropriating land, the corporation, by 
leave of the Judge and upon payment of the requisite amount 
into Court, may enter, but that such leave and payment shall not 
be necessary where the land is Iteing expropriated for or in con­
nection with the opening, widening, altering or diverting a high­
way : so that, if the expression “authorise any entry” means 
"so affect the land as that the law will authorise an entry,” there 
is no valid expropriating by-law that does not authorise an entry. 
Therefore, while agreeing that we may look at the reasons for 
the award, I think it is unnecessary to look at them: 1 think this 
by-law did not authorise any entry on or use of the land, and 
could be repealed. Appeal allowed.

COLONIAL INVESTMENT 1 LOAN Co. v. SMYTH.
Saskatchewan Cour I of Appeal, Haultain. C.J.S., Newlands and Laviont, JJ.A.

Mai, 17, HUH.
Moratorium (§ I—1)—Volunteers and Reservists Relief Act—Dis­

charged VOLUNTEER—APPLICATION.
8. 3 of the Volunteers and Reservists Relief Act (Saak, stats. 1910, <\ 71, 

continues the protection afforded by the Act, until 0 months after the 
conclusion of the war; this protection applies to all who have once joined 
the Canadian forces as volunteers although subsequently discharged.

|3ee annotation, 22 D.L.R. Sfiô.)

Appeal from a decision of El wood, J.A., that the provisions of 
the Volunteers and Reservists Relief Act did not apply to one who 
had joined the overseas forces hut who had subsequently been 
< lischa rget 1. Reverse! 1.

./. A. Allan, K.C., for appellant; F. IF. Turnbull, for respond­
ent.

Haultain, (\J.S.:—1 concur in result
Newlands, J.A.:—The defendant joined as a volunteer the 

forces raised by the Government of Canada on account of the war 
now existing, on February 4, 1916, and was discharged from such 
forces on April 11, 1917. On October 26, 1917, a writ was issued 
by plaintiffs and served on defendant for the foreclosure of a 
certain mortgage given by the defendant to plaintiffs. On a 
motion to set aside the writ of summons and the sendee thereof, 
the local master held that the issue and service of the writ were 
contrary to the provisions of the Volunteers and Reservists Relief 
Act, Stats. 1916, Sask., c. 7, and set the same aside. From this 
decision the plaintiffs appealed to a judge in chambers and he
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allowed the appeal. From this decision defendant appealed to 
this court .

In a preamble to the above-mentioned Act, it is stated that:—
It is expedient to provide for the protection of the property and interests 

of persons who have joined as volunteers the forces raised by the Government 
of Canada for t he defence and security of Canada 
and in s. 2 it says:—

2. This Act is passed only for the protection of the pro|>erty and interests 
heM bona Jide in their own right by |>orsons who have joined or who may at 
any time hereafter join as volunteers the forces raised by the Government of 
Canada on account of the war now existing . . . and its provisions shall 
apply to such persons exclusively.

S. 3 provides that :—
Notwithstanding any provision in any . . . mortgage . . . 

made by a volunteer . . . either bi-fore or after the date when this Act 
comes into force, no action . . . for cancellation, sale or foreclosure
. . . shall be had or taken during the continuance of the present war or 
until the expiration of six months after the conclusion thereof.

At the time the action was brought the defendant had ceased 
to Ik* a volunteer. Does the Act, therefore, apply to him? I 
think both the preamble and s. 2 shew that it does. The Act is 
for the protection of the property of persons who join the forces as 
volunteers; the defendant did that.

S. 3 refers to him only as a “volunteer.” That, I think, must 
lx- given the interpretation contained in the preamble and s. 2: 
“A person who has joined the forces as a volunteer.” Having 
once" " hese forces, he became a volunteer and was entitled to 
the* protection of the Act, and that protection was to continue 
during the present war and until the expiration of (> months after 
the conclusion thereof. This time has not yet arrived.

I think, therefore, the decision of the local master was right.
The respondent asks that the writ be held good as to the claim 

for possession under s. 7 of the Act. This section, in my opinion, 
only applies to possession taken under the Land Titles Act, and 
not to an action at law.

He further asks that the court dispense with the provisions of 
the Act under s. 10 thereof.

I do not think that application can be made to this court. 
The application is to be made to a judge, who may “permit any 
act to be done.” The permission should therefore* lx* got lx*fore 
the act is done, and, as the judge is given an absolute discretion by 
s. 17, it is one that a court of appeal could not interfere with.

The appeal should lx? allowed with costs.
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Lamont. J.A. (dissenting):—The defendant was appointed 
commanding officer of the 209th Battalion. He took the battalion 
over to England, where it was broken up. He then went over :<> 
France for 2 weeks, returned home, and was discharged. Aft r 
his discharge, the plaintiff commenced this action against him, 
claiming payment of a mortgage. On being served with the writ, 
the defendant moved to set it aside as lieing contrary to the pro­
visions of the above mentioned Act. The question is: Is a person 
who enlisted, but who was subsequently discharged, protected 
from the obligation of paying his mortgage debt until (i months 
after the conclusion of the war?

I agree with my brother Elwood that he is not. S. 3 of tIn- 
Act reads as follows:—

Notwithstanding any provision in any . . . mortgage . . 
made by a volanteer . . . either before or after the date when this Act
comes into force, no action . . . for cancellation, sale or foreclosure
. . . shall be had or taken during the continuance of the present war or
until the expiration of six months after the conclusion thereof.

In my opinion, the clause “any mortgage made by a volunteer" 
is capable of two interpretations. One is, that it means a mort­
gage made by one who was a volunteer at the time the mortgage 
was made; the other is, that it means a mortgage made by one who 
is a volunteer at the time the action is liegun.

The latter, in my opinion, is the true meaning. The section 
affords protection to actual volunteers, and this is in no way affect­
ed by s. 2 or the preamble to the Act. It is a matter of common 
knowledge that hundreds who enlisted were rejected after a few 
weeks’ service, on the ground that they were physically unfit, and 
were discharged. If the contention on liehalf of the defendant 
prevailed, all such would lie exempt from paying their honest 
debts until after the close of the war. I cannot think that such 
ever was the intention of the legislature. Since this action was 
liegun, the legislature has made legislative provision for such 
cases.

The appeal in my opinion should lie dismissed with costs.
Appeal allowed.
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NOVA SCOTIA DREDGING Co. v. MUSGRAVE A Co.
Suva Scotia Supreme Court. Russell, Lough 1/ and Drysdale, Ritchie, 

and Chisholm, J. !March 12. 1918.

Principal and agent (§11 A—12)—I ndisci.uskd principal—Jvdumkxt
AGAINST—SETTING AMIDE.

A judgment against an mu I inclosed principal will he set aside where
there is no evidence connecting him with the contract.

Appeal by defendant Johnson from ;t judgment of Harris, J., 
in an action on an agreement in writing, made January 3, 1017. 
between plaintiff company and the defendant Musgrave A: Co. 
for the hire of a dredge and scow for wrecking purposes. The 
action was against the defendant Musgrave & Co. as agents acting 
for and on behalf of an undisclosed principal. Plaintiff claimed 
against the defendant Johnson as such principal and in the alter­
native against the defendant Musgrave & Co. Reversed.

//. Mellish, K.C., for appellant ; !.. A. Lovett, K.C., for re­
spondent.

Russell, J.:—The “Dayolite,” a tank steamer belonging to 
the Standard Oil Co., and worth about 8250,000, was aground at 
Port Hawkesbury on or about December 17, 1910, and Shatford, 
the agent of the Imperial Oil Co., which is a subsidiary company 
to the Standard Oil Co., had been urged by the latter to take steps 
to get the steamer afloat. He had endeavoured to procure a con­
tract with various parties to do the work but nothing definite was 
concluded. His wife's uncle, an official of the Dominion govern­
ment, had had considerable experience in such business, and at 
Shat ford's request visited the scene of the wreck in order to report 
on the situation. In the result, a contract was made by Shatford’s 
company with “Musgrave & Co., Agents” (that was the firm 
name of Musgrave, who was doing business through his wife), the 
understanding and intention l>eing that Johnson should super­
intend the work. The arrangement between Johnson and Mus- 
gruve was that the former should have two-thirds of the net profits, 
according to Musgrave’s testimony, three-fourths according to 
Johnson’s. The plaintiffs hired a dredge to Musgrave, for the rent 
of which this action is brought. The agreement as to the dredge is 
in writing,signed by “Musgrave & Company, Agents” as the con­
tractors, but Johnson is joined in the action as an undisclosed 
principal against whom relief is sought in the alternative, and the 
learned trial judge has found that Johnson was the real principal,
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s* Musgrave’s name being merely used as a cover. No reasons are 
8. C. given for this finding and all the direct evidence is opposed to it.

Nova Scotia The trial judge was, of course, at liberty to disbelieve all the 
Dhkîxuno witnesses who testified that the facts were as they appear in tlu- 

written documents, but it would still be necessary that there 
should l>e some affirmative evidence l>efore there could properly be 

----- a finding that Johnson was liable as an undisclosed principal.Russell, J.
The finding, if it can In- justified at all, must depend on circum­

stantial evidence, but all the circumstantial evidence in the ea-e 
scems to me to Is perfectly consistent with the theory that John­
son, lieing a government official, did not wish to enter into com­
petition with influential capitalists with whom it would be very 
natural for a government official to desire to Is- on friendly term-, 
that he was unwilling for this reason to Is1 a contractor with tin 
Standard Oil Vo., that he was nevertheless willing and desirous 
of exerting his skill in the effort to float the steamer, that Mu- 
grave & (■<). were anxious to secure his services and willing to give 
him the lion's share of the profits as fair wages for his skill ami 
experience, that Shatford was willing to give the contract to 
Musgrave & Vo. as principals, all the more because of the know­
ledge that they would employ his relative on such favourable 
terms and Itccause of his confidence in Captain Johnson's practical 
knowledge of the business to he undertaken.

The only persons who can positively know what were the 
actual relations lietween the parties an1 Musgrave and Johnson 
themselves, and I with of them swear distinctly that Musgrave was 
the principal and Johnson the agent of Musgrave. The lir-t 
important piece of evidence in the case presents Musgrave in the 
position of a principal. When Hillman, the president of the 
plaintiff company, and Johnson, the defendant, at Mulgrave, lire» 
up a memorandum of the contract for the hiring of the dredge. 
Musgrave revised it and made a numlrer of pencil alterations. 
Them is no evidence that these' were sulwequently submitted to 
Johnsem's approval, but even if they had been I do not see that it 
would militate against the evidence of both of them that Johnson 
was employed by Musgrave. The latter would naturally wish 
that the arrangements should !*■ satisfactory to both of those who 
were so vitally interested in the success of the undertaking. The 
only piece of written evidence in the case, apart from the agree-
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merits, is a telegram of Deeemlier 27, 1910, from Musgrave, who 
was in Meteghan, in connection with some wren-king operations in 
that place, to Captain Johnson at Halifax, authorising him “to 
hire tugs and make arrangements for all the gear required for 
floating the ship.” If Johnson were the real principal in the busi­
ness he would not 1m- taking his directions and receiving authority 
from Musgrave. He would not need such authority and it is too 
much to suppose that such a telegram was sent for the purpose of 
disguising the actual relations between tin- parties. There could 
have been no thought at that time that any circumstances wen- 
likely to arise in which the publication of such a message would 
be useful.

N. S.

8. C.

Nova Scotia 
Dredging 

( ...

ly.oHA\K 

Hueeell, J.

The following colloquy took place between the trial judge and 
the defendant Johnson:—

The Court:—Who was it (the contract) with, you or Musgrave? A. 
Musgrave. Q. 1 suppose it is a fact that you were the real contractor? A. 1 
was not the contractor un<l we never mentioned that at all. (j. It is rather 
unusual for a man doing the work to get three-quarters per cent., and the other 
man only one-quarter? A. I never saw the contract, (j. Is not that the real 
thing that had taken place; you did not want to do it yourself because you were 
a government employee, and I suppose Musgrave was really called in as a 
cover; is not that the real thing? A. No; Musgrave was trying to make as 
much as he could, the same as 1 was. 1 had not hing to do with th<- making of 
the contract and I never saw it. Musgrave’s idea, as he told me, was to re-let 
it again.

The evidence of Shatford shews that he made several attempts 
to procure a satisfactory contract with other persons before apply­
ing to ('apt. Johnson. It is us follows:—

Mr. Mcllish:—Q. You had an offer from Brookfield which you refused? 
A. Yes, I then communicated with Brister & Sons. This was before I sent 
Johnson down. Brister said he could not make an offer but he would go down 
and ascertain the |x>sition of the ship and find out what was necessary. 
Beazley Bros, also called up and wanted to know if the matter was open ami 
I said yes and 1 would like them to go down and see the wreck and make 
an offer for taking her off. They sent a man down. Then it came to me that 
it would be a good idea for me to get an indejM-ndent report and I telegraphed 
and asked permission and I engaged the most practical man I knew of, and that 
was Capt. Johnson. He made his re|M>rt. About this time Brister returned 
and I was after them for an offer. I did not get it for a couple of days. I 
communicated with Brookfield again and he said he would send another man 
down. He sent that man down and in the meantime he would not make an 
offer until he got a second report. I also asked Bcazley Bros, for an offer. 
They said they could not do the work alone. The job was rat her too heavy 
for them, but they had associated themselves with Brister and Capt. Wells, 
who owned a dredge, and they were combining to make us an offer. A day or
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N. 8. two Inter I got an offer from Brister at $75,000. Brookfield's man also returned

H. C. and he re|*>rted that the job was heavy and he would not undertake it at this 
time of year. It was midwinter. U. And then you entered into this contrant'1

Nova Scotia A. I then looked round to see if I could not do letter than 175,000. (fur 
Dhedoing New York |>cople were urging tne all the time to make some effort to get the 

Co. vessel off.

Musgrave The judge was not satisfied with the evidence of this wittier
& Co. and the following conversation occurred:—

Ruesell, J. The Court:—Shatford, I am not quite satisfied about this contract. 
Who went first to Musgrave about it? A. Well, 1 am in doubt about that
I have been asking myself that question to-day as to whether Musgrave euiuc 
to me or whether 1 went to Musgrave. It. is not clear to me; I was negotiating 
with so many people alnutt that time and l>eing urged by my people that 1 
don’t know how 1 at first, came to do business with Musgrave & Co. (j. ('apt. 
Johnson is the man you wanted to do the job? A. Yes. Q. Did Johns-m till 
you he could not take the contract as he was a government employee? A. \ >
I don't think he put it that, way, but I think I understood that he did not want 
to make a contract. Q. Ami then either you or he suggested calling in Mus­
grave? A. Oh. he came to me and said Musgrave would do the work or Mus­
grave sjMike to me alamt it, or—it is not quite clear to me how it came almut 
but 1 was satisfied when Musgrave and Johnson became identified together. 
Q. But Johnson was really the man you wanted to do the work? A. Yes, he 
was the man I wanted to see engaged in doing the work. Q. Amt you would 
have made a contract with him if he had been open to make it ; Musgrave i< 
not the man you would have called in to do this job; you would have got 
Brister or Brookfield or some ot her man, it was more in t heir line. I mean t hey 
are the men who are known to be doing this sort of work; they have appliance» 
for it? A. Yes, but 1 had confidence in Musgrave’8 energy. Q. I am not 
asking you that ; Johnson was the man you wanted? A. I wanted Johnson to 
superintend the work.

All of this seems to me to l>e consistent with the evidence of 
both Musgrave and Johnson that the real contractor was Mus- , 
grave and that Johnson was employed by him.

Whether judgment can be given against “Musgrave & Com­
pany, Agents” is not a simple question. The case was dismissed 
as against that defendant and there is no appeal from the decision. 1 
The interests of the two defendants were adverse because there 1 
had to l)e an election by the plaintiff. Both defended by the same 1 
solicitor but they were represented by different counsel at the 1 
trial. Both defended on the ground that there was nothing due 1 
to the plaintiffs from either, but this defence has been abandoned 1 
and the result is that “Musgrave & Company, Agents” should be 1 
held liable to the plaintiffs.

The question is whether judgment can be given against them 1 
without their having been heard on the argument. They did not, 1
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of course, appeal tKrause they were satisfied with the judgment. s- 
But it is suggested that they must lie held to have known that S. ('. 
tin- court on the hearing of the appeal would he obliged to give \,,v7s7otia 
the judgment that should have Imtii given in the court below. 1>hbimun<i 
As 1 understand the law, it was not open to them, having signed 
a contract as principal to offer evidence that they were not liable **£M(**VB 
although it was open to the plaintiff to tender evidence to bring in

• •ill I • Hueeell, J.
an undisclosed principal, the latter In-ing no contradiction of the 
writing, as the former would be. Higgin« v. Senior, 8 M. & W.
834. 151 E.R. 1278, and Trueman v. Lmler, 11 Ad. «.V !.. 589. 113 
E.R. 539.

1 understood Mellish to be willing that Musgrave A: Co. should 
lie regarded as parties Indore the court on the appeal. On that 
understanding the rule will lx* that the appeal be allowed and 
judgment against Musgrave & Co. for the amount claimed, less 
the 850 paid, with costs of the trial, the defendant Johnson to have 
the costs of the appeal against the plaintiff" and costs of the trial 
against Musgrave & Co. under the cases cited in the decision of 
the trial judge.

If that understanding does not hold, the only thing this court 
can now do is to allow the appeal with costs, but 1 think the court 
should lend a willing ear to an application by the plaintiffs under 
0.57, r. 3, to extend the time for appealing from the decision dis­
missing the claim against Musgrave A; Co.

Drysdale, J.:—This was a contract lx'tween the plaintiff com- üryadaie,J. 
pany and Musgrave A; Co. The charge is, and the judgment 
Mow is, that Johnson is either a partner in the contract or an 
undisclosed principal. Tin- trial judge found that the defendant 
Johnson was either a principal contractor or an undisclosed 
principal. The matter arises apparently in this way, that Johnson, 
who has l>een found a principal, was either a principal in the con­
tract or a partner with the contractor. There is not much room 
for doubt that the contract made !>etween the Standard Oil Co. 
and Musgrave & Co. was a straight contract for a certain amount of 
money to float a ship. Johnson’s liability depends entirely upon 
whether he was a partner or a silent partner with Musgrave A; Co.
One is naturally suspicious that Johnson might have been a partner 
or interested in the contract. The trial judge apparently took for 
granted that Johnson was a silent partner or a contractée with 
Musgrave & Co.
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After a careful reading of the l>ook of the evidence I cannot
S. (’. find any evidence that Johnson was either a partner with Mu- 

NovaHcotia Kr«ve * Co. or a contractée. I think the plaintiff failed to estal>- 
DRKixiiNii lisli any connection between the Standard Oil Co. and John>on

except as this might involve a dealing Indween Johnson ami 
Musgrave <V Co. Certainly this required evidence of some son.& Co.
Whilst it was suspicious, there is an absolute negation of any 
relation between Johnson and Musgrave & Co. except what i- 
sworn to by the two principals, namely, Musgrave and Jolm-on. 
I observe that the trial judge took for granted that the defendant 
Johnson was part and parcel of the Musgrave contract. 1 cannot 
assume this without evidence. Nearly everything in the case is in 
writing, and if Musgrave’s contract with the Standard Oil Co. 
shewed me any opportunity to say that Johnson was a partner 
with him I would hesitate; but, to my mind, the evidence is all 
the other way. I would reverse the findings of the trial judge ami 
say that you cannot have a judgment against an undisclosed 
principal without some evidence in favour of or connecting him 
with the contract.

It was observed that the trial judge had given judgment in 
favour of Musgrave <k Co. It is quite o|>en to argument that 
Musgrave & Co. is liable instead of Johnson, but Musgrave & < n. 
is not l>efore the court.

I would say that plaintiffs' chances against Musgrave A; < o. 
will all depend upon an application to extend the time for appeal 
from the judge’s dismissal of Musgrave & Co.

Ritchie, E.J.:—The Standard Oil Co. are the owners of the 
tank steamer “Dayolite.” She went ashore near Port Ilawkvs- 
bury. An agreement in writing was entered into between the 
Standard Oil Co. and Musgrave & Co., whereby it was among 
other things provided that the Standard Oil Co. were to pay 
$42,000 to Musgrave & Co. for the work of floating the steamer 
and delivering her in Halifax.

The plaintiffs bring their action against Musgrave & Co. and 
Peter G. Johnson to recover for the hire of a dredge to lie used in 
getting the “Dayolite” afloat. As to this, there was a written 
agreement between the plaintiff company and Musgrave & Co.

The case was tried Indore Harris, J., without a jury. The 
result of the trial was that it was held that Musgrave & Co. were
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not liable awl that Johnson was. The sole question argued on _ s*
the appeal, which was taken by Johnson, was as to whether or s. ('.
not Johnson was the undisclosed principal of Musgrave & Co., nUVas.otia 
and this is the only question the court is asked to deal with. Drfdi-ixu

The trial ju<lge lias made the following findings:— t.
1. Thtit the defendant Johnson was the real contractor with the Standard Mi^okwk.

Oil Co. 2. That the name of Musgrave & Co. was used simply ns a cover its ___ /
Johnson being a government employee and for other reasons did not wish to Hitchie. E.l. 
make the contract in his own name. 3. The defendant Johnson was the real 
contractor with the plaintiff company for the use of the dredge.

There were other findings which were not made the subject of 
attack.

It is oi>en to the plaintiffs, if they are so advised, to move to 
extend the time in which to appeal against the judgment in favour 
of Musgrave & Co.

I approach the consideration of the findings with respect and a 
desire to uphold them if I can properly do so, but my duty is not 
to shrink from overruling them if on full consideration I come to 
the conclusion that they are wrong. I am unable to support the 
findings because 1 think they do not find support in the evidence.
The uncontradicted evidence in my opinion is the other way. In 
the first place, I go to the contract which is ex. F. 3; it is on its 
face a contract with Musgrave <$; Co. as principals without any 
mention of Johnson. Primû facie it correctly states the contract­
ing parties; of course it may lie that it is a mere cover and that 
Johnson was the real party but before I can so hold I must have 
evidence, something more than mere suspicion. I turn next to 
the preliminary memo, of agreement which is ex. F. 1, which is 
also between the plaintiff company and Musgrave & Co. Hillman 
is the president of the plaintiff company; he was first approached 
by Musgrave in regard to obtaining the sendees of the tug, and he 
told him that Johnson would meet him at Mulgrave. The meeting 
took place and F. 1 was drawn up but not executed. The next day 
Musgrave made alterations in F.l and executed it. The draft had 
apparently satisfied Johnson but was revised by Musgrave. In usual 
course I think the agent does not do this if the principal is on the 
spot. I turn to the telegram which is ex. F. 4. and I find Musgrave 
authorising Johnson “to hire tugs and make arrangements for all 
gear required for floating ship ‘Dayolite.’ ” If the findings are 
right we have the unique position of the agent giving authority to 
the principal.
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Chisholm, J.

We have not the advantage of knowing the reasons upon which 
the judge based his findings, and, therefore, do not know what hi- 
view was in regard to this telegram. It is, of course, possible that 
it was written for the purjiose of Hang read in court if Johnson wa< 
ever sued, that it was part of the scheme to successfully use tin- 
name of Musgrave iV Co. as a cover; but I cannot adopt any such 
view without clear evidence and there is no < ice of any kind 
to support it. Again the telegram, which is ex. F.5., is not the kind 
of telegram that an agent would send to his principal; it gives 
instructions and calls upon Johnson for “full particulars” as to 
why he has not taken a different course. In one sense, Johnson 
was the real man in the transaction, that is to say, he was the man 
who did the practical work; but that does not make him a prin­
cipal.

In the course of the trial, the judge expressed the view that it 

was unusual for a man doing the work to get three-quarters per 
cent, and the other man only one-quarter, but this all depends 
upon the facts of the particular case. If 1 have a contract to do ;i 
certain piece of work and decide not to do it myself but get another 
man to do it, in ordinary course I think that man would receive 
more money than I would.

I refrain from occupying space with quotations from the evi­
dence of Musgrave, Shat ford and -on; it is sufficient to say
that I cannot uphold the findings unless.............ve the evidence
of these three witnesses. Of course, it is possible that these three 
men have committed perjury, but I see nothing in this case which 
would justify me in coming to that conclusion. I quite understand 
that Shatford wanted Johnson to do the work ; that Johnson could 
not take a contract and that it may be that the fact that Shatford 
knew that Musgrave intended to employ Johnson to do the work 
was the reason he made the contract with Musgrave, but I cannot 
see that this is any reason why I should disbelieve the evidence that 
he did make the contract with Musgrave.

In my opinion, the appeal of Johnson should be allowed and as 
against him the action should be dismissed with costs.

Chisholm, J.:—I concur in the opinion of Drysdale, J.

A /tpeal allowed.

4

5

22
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SWIFT CANADIAN Co., Ltd. v. OUIMET.
Quebec Superior Court, Weir, J. May SO, 1917.

Banks (§ IV A—60)—Cheqve—Delegated authority to sign- Duty
OF BANK.

A cheque signed by delegated authority is notice to the bank that the 
|M*reon signing only has a limited authority to sign and the bank is bound 
to enquire as to the extent of such authority.

Action to recover the an ount of cheques improperly paid. 
Weir, J.:—Whereas it appears from the evidence and pro­

ceedings of record that the said three cheques were endorsed and 
cashed by the said J. T. Doucher at the defendant in sub-warranty's 
branch offices at Coteau Station and at Yallevfield; that said 
Doucher was, at the time, foreman in charge of the plaintiff's ice 
warehouse at Coteau Station, and received the ice of plaintiff to Ik* 
stored therein and delivered out the ice to the plaintiff’s customers 
upon orders received from the head office in Chicago, and was also 
in charge of the men employed at Coteau Station in so receiving, 
storing and delivering the said ice to plaintiff’s customers, one of 
whom was the principal defendant ; that he was not authorised 
by the plaintiff to receive payments on its account in cash or 
cheques, or to endorse its name upon cheques or negotiable in­
struments; that the said Doucher was in plaintiff's employ from 
the year 1907 to March 15, 1914. when he was dismissed; that the 
cheques in question were never received nor endorsed by the plain­
tiff before the endorsements thereof were made by the said Doucher 
who cashed the said cheques at the offices of the defendant in sub- 
warranty and appropriated the proceeds thereof ; that all invoices 
wore made at Chicago and the amounts thereof collected from 
there; that on several occasions, the said Doucher remitted pro­
ceeds of collections made by him, which were accepted by the head 
office, although he had l>een expressly instructed that he should 
not collect any moneys; that principal defendant at certain dates 
'pnt his payments of the accounts due by him to plaintiff to the 
head office at Chicago, and on other occasions, sent them to plain­
tiff’s office at Coteau Station. That in the year 1914, plaintiff 
ascertained from the Grand Trunk R. Co., that more carloads of ice 
had lx;en shipped to defendant than had been reported to them and 
the discovery of the frauds perpetrated by the said Doucher was 
made; that in addition to the frauds in connection with the defend­
ant, the said Doucher also received several payments from parties in 
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Alexandria, without the knowledge of or authority from plaintiff, 
and similarly sold ice to local parties at Coteau Station, whereof 
he failed to account to the plaintiff; to the knowledge of the 
defendant in sul)-warranty, that the plaintiff had no banking 
account at Coteau Station or Valleyfield or with the defendant in 
sub-warranty; that the defendant in sulnwarranty never made 
any inquiries of plaintiff as to the authority or powers of the said 
Doucher, that on Scptemlier 25, 1913, the said Doucher received 
from defendant, the sum of ÜMMM) in payment of ice furnished In- 
plaintiff and did not immediately account therefor to plaintiff, 
and in the next month, he received from defendant his cheque for 
£400 dated October 14, 1913, which he cashed at the local branch 
of the defendant in sub-warranty, and adding $200 to the proceeds 
thereof, he sent the sum of $000 by cheque on the defendant in 
sub-warranty to the plaintiff, who credited the amount to the 
account of defendant, in payment of the invoice for which de­
fendant had paid his cheque of $000, dated Septeml>er 25, 1913.

Considering that plaintiff did not receive the proceeds of the 3 
cheques pleaded by defendant as payment made to it and the said 
3 cheques were never received by it, having t>cen sent by defendant 
to its warehouse at Coteau Station, instead of to its office in 
Chicago, the place where they should have l>een sent, according to 
the custom between plaintiff and defendant ; and the said cheques 
were received by plaintiff's employee, one Doucher;

Considering that the proceeds of the said cheques were appro­
priated by the said Doucher, who had no authority from plaintiff 
to receive the same or to endorse the name of plaintiff thereon, or 
to negotiate the same, and therefore the said Doucher was acting 
beyond the actual limits of his authority from plaintiff;

Seeing s. 151 of the Bills of Exchange Act, R.S.C. (190b), c. 
119, s. 51;

Considering that signature by procuration operates as a notice 
that agent only has a limited authority to sign, and that the 
defendant in sub-warranty in receiving the said cheque so endorsed 
by the said Doucher as agent of plaintiff was txnmd to inquire as 
to the extent of the said Doucher’s authority and did not do so, 
Bryaut v. Quebec Bank, [1893] A.C. 170;

Considering that any signature which purports to be put on by 
delegated authority is in effect a signature by procuration, Grant's 
Law of Banking, 6th ed. p. 293;
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Considering that the cheque* in question were payable to 
plaintiff's order and it hr* not l**en proved, either that the said 
Doucher had express authority to endorse them or that the plaintiff 
had such knowledge of a practice by the said Doucher of endorsing 
cheques to it* order, as would justify the conclusions that there 
was a tacit approval of the practice by plaintiff; Canadian Pacific 
H. Co. v. Bank' of Hochclaga, 18 Que. K.B. 237;

Considering that an agent cannot cnlurge the actual authority 
of his own acts without some measure of acquiescence on the part 
of his principal, whose rights and liabilities as to third parties are 
not affected by any apparent authority, which his agent has con­
ferred upon himself, simply by his own acts or representations, 
express or implied; 31 Cyc., p. 1332;

Considering that plaintiff cannot In* held responsible for the 
said fraudulent and felonious acts of its employee Doucher and that 
its responsibilities are governs! by the Bills of Exchange Act, 
passed by the Dominion parliament, and not by art. 1054 of the 
Civil Code of Lower Canada;

Considering that the defendant in sub-warranty in accepting 
the false endorsements of plaintiff's name upon the three cheques 
in question, guaranteed the genuineness thereof to the defendant 
in-warranty, La Banque d'Hochelaga, to whom the defendant in 
sulnwarrunty sent the said three cheques for collection and by 
whom the said three cheques were paid and charged to defendant's 
account;

Considering that defendant and the defendant in sub-warranty 
have failed to maintain their pretensions and that the plaintiff has 
made good its claim;

Considering that the defendant in warranty was not authorised 
to charge the amount of the said 3 cheques without the true 
endorsement of plaintiff to the account of defendant ;

Doth adjwlge and condemn defendant to pay and satisfy the 
plaintiff the sum of $910.09 with interest to plaintiff and costs;

Doth adjudge and condemn defendant in warranty to indemnify 
the said defendant as plaintiff in warranty to the amount of the said 
condemnation in capital, interest and costs; together with the costs 
of defendant’s action in warranty;

And doth adjudge and condemn La Banque Provinciale du 
Canada as defendant in suit-warranty to indemnify La Banque

QUE.

8. C.

Canadian

Ouimet.

Weir, J



6(X) Dominion Law Reports. (40 D.L.R.

QUE.

8. C.

Canadian 
Co. Ltd. 

v.
Ouimet.

Weir. J.

CAN.

Ex. C.

Statement.

Dunlop, L.J. 
in Ado.

d’Hochelaga as plaintiff in warranty the amount of the said con­
demnation against it in capital, interest and costs; as aforesaid 
to wit; the sum of $910.09 with interest and costs, for which tin- 
principal plaintiff has obtained judgment herein against the 
principal defendant and the costs of the principal defendant-' 
action in warranty against the said La Banque d’Hochelaga. and 
the costs of the said La Banque d’Hochelaga as plaintiff in sub­
warranty, and doth dismiss the plea of the said defendant in sub­
warranty in answer to paragraphs 3 and 4 of principal plaintiff's 
answer to defendant’s plea, with costs.

Judgment for plaintijf.

CANADIAN PACIFIC R. Co. Co. v. S.S. "STORSTAD.”
Exchequer Court of Canada, Quebec Admiralty District, Dunlop, L.J. in A dm.

April 27, 1915.

Collision (§1—3)—Open sea—Rules of navigation—Negligence.
The rules of navigation governing the open sea apply to open water of 

the St. Lawrence river; it is negligent for a ship approaching another in 
a fog to alter her course and fail to reverse engines, in violation of rules 
16, 21, and 29, where the other vessel has obeyed rule 23.

[See also C.P.R. Co. v. S.S. “Storttad,” 34 D.L.R. 1 (annotated ).|

Action for damages resulting from a collision.
A. Geoffrion, K.C., for plaintiff J. W. Griffin; W. P. Sedgwick, 

of New York Bar, for defendant.
Dvnlop, L.J. in Adm.:—The plaintiff, as the owner of the 

steamship “Empress of Ireland,” claims the sum of $3,000,000 
against the ship “ Storstad ” for the loss of the steamship “ Empress 
of Ireland,” anti the amounts paid or that may hereafter be paid 
for loss of life, or personal injury to members of the crew or others, 
whether under the Workmen’s Compensation Act or otherwise, 
and for other and all losses and damages occasioned by the col­
lision which took place in the St. Lawrence River, near Father 
Point, on May 29, 1914, and for costs.

Whereas the plaintiff, by its statement of claim, alleges us 
follows:—(1) That lietween 1.45 and 2 o’clock a.m., on May 29, 
1914, the steamship “Empress of Ireland,” 8,028 net, registered 
tonnage, of which the plaintiff is the owner, whilst on a voyage 
from Quebec to Liverpool, with passengers and general cargo, was 
between 6 and 7 miles to the northward and eastward of Father 
Point, which is on the south shore of the River St. Lawrence;
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(2) there was fog and no wind and the title was alxmt half flood, 
although there remained a current down stream running at the 
rate of about one and a half knots; (3) the “Empress of Ireland” 
ha«l dropped her pilot near the Father Point gas buoy, and had 
then got under way, taking a course of n. 470 deg. E. magnetic, 
until she had the Cock Point gas buoy aln-am, when the course 
was changed to n. 73 deg. E. magnetic; (4) that the lights of 
another ship, which turned out to Ik* the “Storstad,” were first seen 
several miles off Indore the fog shut in and I H aring at first al»out 
4 points on the starboahl bow of the “Empress of Ireland,” but 
when the latter altered her course, off Cock Point buoy, the 
“Storstad’s” lights l>ore alxmt a point or a point and a half on the 
starboard bow of the “Empress of Ireland” and the vessels would 
have passed each other starboard to starboard, at a safe distance, 
if the “Storstad” had not subsequently altered her course in the 
fog; (5) there had t>een intermittent fog earlier in the night, but 
the weather was clear when the “Empress of Ireland” left Father 
Point, and it was somewhat later, a little after altering the course 
off Cock Point buoy, that fog coming from the south shore was 
seen to he dimming the “Storstad’s” lights; the “Empress of 
Ireland” was duly exhibiting the regulation lights for a steamship 
under way; (6) that seeing said fog, the engines of the “Empress 
of Ireland” were reversed full speed and her whistles blown 3 short 
blasts, which signal was a few minutes later repeated. When the 
“Empress” was stopped in the water her engines were stopped 
and two long blasts were twice sounded on her whistle. When 
the lights of the “Storstad” were seen coming out of the fog, the 
master of the “Empress” hailed the “Storstad” to go astern and 
in the hope of avoiding or minimizing the effect of a collision, the 
engines of the “Empress” were ordered full speed ahead and her 
helm hard-a-port; (7) nevertheless, the “Storstad” came on at a 
considerable speed and the “Storstad’s” stem struck the star­
board side of the “Empress of Ireland” alxmt amidships, causing 
her to sink soon after; (9) that the helm of the “Storstad” was 
improperly ported; (10) that the “Storstad” failed to keep her 
course and pass the “Empress of Ireland” starlxmrd to starboard; 
(11) that the “Storstad” was navigated at an immoderate rate of 
#peed; (12) that those in charge of the “Storstad” failed to reduce 
her speed and sound her fog signal l>efore she ran into the fog;
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(13) that the engines of the “Storstad” were not in due time 
slowed, stopped or reversed ; (14) that no competent officers were 
on duty on the “Storstad”; (15) that those in charge of the 
“Storstad” neglected to comply with articles 16, 27 and 29 of the 
International Rules in force in Canadian waters. And plaintiff 
claims—

(1) A declaration that it is entitled to the damage proceeded 
for; (2) the condemnation of the defendant and its hail in such 
damage and costs; (3) to have an account taken of such damage 
with the assistance of merchants; (4) such other and further relief 
as the nature of the case may require.

The defendant, by its statement of defence and counterclaim, 
alleges in substance the following: (1) That except as hereinafter 
admitted, the several statements contained in the plaintiff’s state­
ment of claim are denied; (2) the defendant is owner of the 
Norwegian steamship “Storstad,” of 6,028 gross tonnage; 
(3) that at about 2 a.m., on the 29th May, 1914, the “Storstad." 
while on a voyage from Sydney, Cape Breton, to Montreal, with 
a cargo of coal, came into collision with the “Empress of Ireland" 
at a point alxmt 7 miles to the northward and eastward of Father 
Point, in the River St. Lawrence ; (4) the “Storstad,” proceeding 
up the river, passed Metis Point at about 12.35 a.m. There was 
no wind ; the tide was flood, but in spite of the tide, there was a 
current setting down the river at the sprnl of Ixdween one and 
two knots; the “Storstad” left Metis Point alxmt 3 miles off and 
proceeded on a course of west one-quarter south magnetic, for a 
distance, measured by patent log, of 6 miles, and then on a course 
of west of one-half south magnetic for a distance, measured by 
patent log, of 5 miles; and thence on a course of west by south 
magnetic, which course she held until the collision; (5) that at 
about the time when the “Storstad” changed her course to west 
by south, those in charge of her sighted the masthead lights of a 
steamer, which proved to lx» the “Empress of Ireland”; the lights 
were several miles away and were on the port bow of the “ Stor­
stad.” As the vessels proceeded, those on lx>ard the “Storstad" 
saw the green light of the “ Empress ” still on the “Storstad's” 
port bow. Shortly afterwards the “ Empress” changed her course, 
so that, in addition to her masthead lights, her red light was 
visible to those on the “Storstad” and her green light was shut
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out. The vessels were then 2 miles away and the “Empress" 
was a point or more on the “Storstad's" port bow; (6) that 
shortly after a bank of fog, which had I wen moving out from the 
southern shore of the river, dimmed and finally shut out the lights 
of the “Empress." The “Storstad’s" engines were at once 
slowed, and, alunit 2 minutes later, when the fog bank enveloped 
the “Storstad" also, her engines were stopped; (7) that 4 or ."> 
minutes after the “Storstad's" engines had liecn stopped, her 
wheel was ported in order to prevent the current swinging her 
head to port and in the direction of the “Empress" and in order 
thus to insure ample space for clearance. The “Storstad” did 
not sving under the port wheel, since her steerage way was lost, 
or needy so. The engines of the “Storstad" were then ordered 
slow ahead, because it was desirable to preserve steerage way, and 
immediately thereafter the green light and masthead lights of the 
“Empress" were seen on the “Storstad's” port bow, moving 
across her bow. The “Storstad's” engines were at once put full 
speed astern and kept so until the collision. The stem and the 
bluff of the starboard bow of the “Storstad” struck the starboard 
side of the “Empress” about amidship, the vessels, at the moment 
of the contact, forming an angle of alunit points. The 
“Empress” continued to go ahead across the bow of the “Storstad,” 
which was swung around in the direction of the “Empress's" 
movement. As soon as the vessels touched, the “Storstad's" 
engines were ordered ahead, for the purpose of keeping her stem 
in the wound, but the headway of the “Empress” caused the 
vessels to separate. At the time the vessels came together, the 
“Storstad” was still heading west by south. (8) That as soon as 
the fog set in, fog whistles of one long blast were blown by the 
“Empress,” and were answered by the “Storstad.” Shortly there­
after, 2 signals of 3 whistles each were heard from the “ Empress " ; 
all the “Empress’s" whistles sounded on the “Storstad's” port 
bow. The “Storstad,” so long as she retained headway, continued 
to blow fog signals, but when it was fourni that she had lost steerage 
way, a signal of 2 long blasts was sounded on her whistle. When, 
after the lights of the “ Empress ” were seen through the fog, the 
“Storstad" went full speed astern, a signal of 3 blasts was blown 
on her whistle. (9) The defendant charges against the plaintiff, 
its agents and servants, the following faults: (a) In keeping a bad
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l<x»kout; (6) in that she wan in charge of incompetent officer-;
(c) in attempting to cross the Iww of the “Storstai!" although the 
vessels, when the fog shut in, were clear to pass port to port;
(d) in failing to hold her course and to pass the “Storstad" port to 
port; (e) in changing her heading and course to port in the fee; 
(/) in that, having headed across the bow of the “Storstad," she 
put her engines full speed astern, reduced her speed, and thereby 
cau-ed collision; (p) in tliat she attempted to puss the “Storstad" 
too close; (A) in that she faille] to comply «ith articles 15, lti. 1V 
111 and 22 of the International Rules of the Road at Sea, which 
were then and there in force; (i) in that she blew a signal of .1 
whistles when the vessels were enveloped in fog, contrary to 
art. 28 of the said Rules; (j) in that she failed to indicate her 
position and manœuvres by blowing proper or sufficient whistle-; 
(10) that no blame and resulting damage is attributabli *u the 
steamship “Storstad" or to any of those on board of her

And by way of counterclaim defendant says:—
That the collision has caused great damage to the defendant 

anti to the steamship “Storstad," and claims:—(1) A declaration 
that the defendant is entitled to the damage asked under its 
counterclaim; (2) the condemnation of the plaintiff in the damage 
caused to the “Storstad" and to defendant, and in the costs of 
this action; (3) to have an account taken of such damage with 
the assistance of merchants; (4) such further and other relief ti­
the nature of the case may require.

The plaintiff, in answer to the foregoing defence, prays acta of 
the allegations contained in the 3rd, 7th and 8th paragraphs of 
the said defence; as to paragraph 9, it takes exception to the 
allegations as to “other faults that may develop at the hearing" 
anil “others in future respect which will be pointed out at the 
trial," the same lwing illegal, otherwise denies said paragraph: 
that plaintiff denies all the other allegations of the defence, except 
in so far as the same are in accordance with the statement of claim 
and this answer. And as to the so-called counterclaim, plaintiff 
alleges : That the same is illegal and incompetent to the defendant ; 
and without waiver of said allegations, it denies the same in any 
event.

The pretensions of the parties are set forth in the pleading-, a 
summary of which is given in the present judgment.
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The plaintiff moved to strike from paragraph (9) of the defence, 
the words “ (k) and in other and further respects which will la- 
pointed out at the trial” . . . a* being illegal. This motion 
was granted by judgment of this court of date of the 15th Decem­
ber, 1914.

After the issues had been joined on February 12, 1915, the 
plaintiff moved to amend its preliminary act and statement of 
claim by adding the words “in the middle of the river but at the 
place of the collision and all along the shores the current ran up 
stream” to par. ti of the plaintiff’s preliminary act and par. 2 of 
the statement of claim, on such conditions, as to costs, as the 
court may deem appropriate.

I thought it better to hold this motion over until the trial, and 
1 am of opinion that same can Ik- granted, and it is granted, costs 
of same to l>e paid by plaintiff, as appears by judgment on said 
motion, of even date.

1 grant this motion more especially because evidence in sup­
port of it has been adduced l>cfore this court, without any objec­
tion being made thereto.

Evidence in this cause is very voluminous because, by consent 
of parties, it is agreed that all the evidence taken and exhibits 
filed ljefore the Commission of Enquiry into the casualty of the 
“Empress of Ireland,” held at Quebec on June 14. 1914, and fol­
lowing days, would lie read and used as evidence to all intents and 
purposes as if taken in this case, the whole as appears by consent 
of the parties of date June 23, 1914, and filed August 12, 1914.

Under said consent, the right was reserved to each party to 
recall any witness examined in said enquiry and to put in further 
evidence, if desired, and that said agreement was made effective 
in all respects, in and for any class of action, counterclaim, or any 
action or proceedings against the “Empress of Ireland.”

A very large amount of additional evidence was taken In-fore 
this court, in Montreal, and the record is, consequently, very 
voluminous.

The question as to who, if anyone, is to blame for the collision 
in this case depends largely on which of the two stories put forward 
by the respective owners of the respective vessels, is to be accepted.

The evidence on material points is absolutely contradictory.
The main difference between the two vessels’ stories is to be
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fourni in the description of the way in which the two vessels were 
approaching each other at the time when the “ Empress of Ire­
land” changed her course after having obtained an offing from 
Father Point. Father Point is the place where the “Empress of 
Ireland,” the outwardbound ship, had dropped her pilot ; it is 
also the place where the inwardbound ship, the “Storstad,” was to 
pick up her pilot. It is situated on the south side of the river.

The witnesses from the “ Storstad ” say they were approaching 
so as to pass red to ml, while those from the “ Empress of Ireland " 
say they were approaching so as to pass green to green.

I feel that I am safe in making the assertion that the ‘‘Stor­
stad ” never saw the red light of the “ Empress” at any time, which 
can lie pro veil by converging courses. Rut it is within the bounds 
of possibility that the “Empress” might have seen the green light 
of the “ Storstad ” at some time, and the assessor quite agrees 
with me in this finding.

I am going to prove later that the “Empress” was stopped in 
a position which is indisputable, and the present position of the 
wreck will verify it, whereas the “Storstad,” having nothing to 
verify her position by, might have been somewhat to the south, in 
which case the “Empress” might have seen the “StorstadV 
green light at some time. The fact that the “Storstad” ported 
her helm and ran into the “ Empress ” on the starboard side shews 
that the “Storstad” must have l>een somewhat to the south. So, 
of the two stories of green to green of the “ Empress,” and red to 
ml of the “Storstad,” the “Empress” has the best of the argu­
ment, as hers is a possibility, but the “StorstadV’ is an impos­
sibility. Now', having showm that there is a possibility of the 
“Empress” having seen the green light of the “Storstad” at some 
time, it immediately places her in the enviable position of being a 
passing ship instead of a crossing ship. The stories are absolutely 
contradictory and we have to determine which is the more probable.

The whole trend of the evidence taken at Queliec was evidently 
made with the purpose of establishing which of the two vessels 
had changed her course in the fog, and this was the main question 
the commission had to decide.

The defendant, in opening its case, charged the plaintiff with 
three faults: (1) that the alteration of the “Empress's” course at 
Cock Point buoy was, according to it, a wrong thing to do; (2) that
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the speed of the “Empress” was maintained until the collision 
took plr and (3) the “Empress of Ireland” is charged with not 
having a proper lookout.

As to the alteration of the course at Cock Point Imoy, the 
defendant pretends that by so doing, a risk of collision was pro­
duced.

A manœuvre is wrong if it creates a risk of collision. The test, 
therefore, is whether this manœuvre created a risk of collision. A 
fuhher test is again if it did create a risk of collision, did it con­
tribute to the disaster in question? If a given manœuvre creates 
a risk of collision, it would lx* a breach of the rule, and if it creates 
a risk of collision which contributed to the collision or caused it. 
then it would lie a fault. As is well known, there is a difference 
Ix-tween the English law and our law that used to exist and which 
has been veiy recently alxdished. All the English jurisprudence 
is under the old law. In England, formerly, a breach of the rules 
was presumed to have contributed to the collision or caused it, 
unless the contrary was proved. Whilst, in our law, the plaintiff 
has to prove the breach of the rule, and also that it caused or con­
tributed to the collision.

In this particular case, either the ships were, for some minutes 
to the knowledge of each other, green to green, or they were, for 
some minutes before the collision, to the knowledge of each other, 
red to red, after the Cock Point buoy alteration.

There is no suggestioi that the ships were head-011 or nearly 
head-on. The ships were passing ships, each one seeing the other. 
Even if the ships were either red to red, or green to green, to the 
knowledge of each other, for some minutes before the fog, the 
courses were safe: there was no risk of collision at that moment.

The anterior manœuvre had not created a risk of collision and 
the material and vital question is, as was stated in Quebec by 
everybody before the commission, which ship destroyed the safe 
position? The ship which altered its course was at fault.

If the ships entered the fog red to red, the courses were abso­
lutely safe. If red to red is safe, then green to gnen is equally 
safe.

I cannot see that there should he any difference in the 
“Empress’s” favour in that risk. What is true of red to red must 
he true of green to green, so on defendant's statement, there is
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nothing in the suggestion that the initial manœuvre created a risk 
of collision, or otherwise created a dangerous position, or that the 
initial manœuvre, in any way, caused or contributed to the col­
lision, since the ships were each on passing courses, and each knew 
that they were on passing courses More the fog set in.

As to the second alleged fault, that the speed of the “Knipn «« 
of Ireland” was maintained until the collision took place, I will 
take this into consideration when I treat of the responsibility for 
the accident.

As to the third alleged fault, that the “Empress of Ireland" 
had no proper lookout, this has certainly not been established, as 
the witness Carroll was in the crowsnest lookout and faithfully 
fulfilled his duty and remained there to the last moment.

It has also !>een charged that the “ Empress of Ireland” changed 
her course, not by reason of any wilful alteration of her wheel, but 
in consequence of some uncontrollable movement which was 
accounted for on the assumption that the telemotor steering gear 
was out of order and on the theory that having regard to the ful­
ness of the stern of the “Empress,” the area of the rudder was 
insufficient.

It may lx? remarked that this was not pleaded by the defendant 
and, in my opinion, the evidence shews clearly that the steering 
gear was in good order, and there is not a shadow7 of evidence to 
shew that there was anything wrong with it at the time of the 
collision, or that it, in any way, contributed to the said accident.

In addition to the evidence taken before the commission at 
Quebec, which will hereafter lie referred to by the number of the 
questions applicable to the different matters at issue in this cause, 
the Liverpool pilot, wrho was examined for the first time before 
this court, testified that he had l>een pilot in charge of the “ Empress 
of Ireland” while she was proceeding to sea ever since the ship was 
launched, some time in the year 1906, and he spoke in the highest 
terms of her steering gear. I do not think this question requires 
a more detailed explanation.

Much comment has l>een made on the fact that Capt. Kendall 
says, just before the ship sank, he looked at the compass and found 
her head S.E. The present position of the wreck is with her 
head N.E.

When we take into consideration the fact that there was no 
light for him to see the compass by, and take into consideration
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that he was steering eastward, it would he easy for him to eon- 
found S.E. with N.E. There is also another explanation. Noth­
ing will eause deviation of the compass more than a heavy jar. 
The “Empress” had jar enough to send her to the 1 nit tom. Then 
the angle of the ship was 45° or more, and no ship has her compass 
adjusted for such a serious heeling error, so that this compass 
which he looked at might be altogether useless, anti the S.E. that 
Capt. Kendall imagined he saw might Ik.» several points out.

The evidence Iteing so contradictory, the witnesses from the 
“Storstad” saying that they were approaching so as to pass red 
to red, while those of the “Empress of Ireland” say they were 
approaching so as to pass green to green, the stories are irrecon­
cilable, and we have to determine which is the more probable.

In order to place the responsibility for the disaster, the first 
point I will dispose of is the position of the “Empress” at the time 
of the collision, say at 1.55 a.m. I think I am entitled to state 
positively that it was 1,200 or 1,500 feet to the eastward or past 
the place where the wreck now lies ami that is marked on the 
defendant’s chart or diagram No. 3, produced by Mr. Griffin, one 
of the defendant’s counsel, in illustration of his argument from 
the position of the churches, namely:—It lies N. 62*2° W., 7$ 
miles from Ste. Flavie church. It lies N. 11° E., 4i miles from 
St. Luce church. It lies N. 45° E., 6^4 miles from Father Point 
Lighthouse.

The position of the wreck has been checked by me, with the 
assistance of the assessor, and it agrees with the above bearings.

1 know the position of the wreck and I know* by many witnesses 
that there was a current of 1 mile an hour running westerly, and 
it is well known that the “Empress” sank 15 minutes after the 
collision. She drifted back with the current 15 minutes after she 
was struck. This places her position exactly at the time of the 
collision 1,200 or 1,500 feet to the eastward or past the wreck, 
provided she was lying dead in the water, as she claims to lx? at the 
time of the impact.

We have the evidence of Capt. Kendall (q. 20), Capt. Murray 
(q. 4079), Brennan (q. 138), Murphy (q. 2177 to 2194), that she 
could lie stopped dead in the water from 2 to 3 minutes, and cases 
have been cited where it has been done, such as off Point Lynas, 
off the Welsh coast, in 2 minutes ami 15 seconds (q. 4199).
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shut out by the fog, they reversed their engines for 3 minutes, 
blowing, while doing so, 2 whistles of 3 short blasts, to let the 
“Storstad” know that she was reversing. Then, according to the 
evidence, she blew 2 whistles of 2 long blasts, indicating that she

Dunlop, L.J. was stopped in the water, which is verified by Jones, the first 
officer (q. 1704), (’apt. Kendall (q. 218), Murphy (q. 2104), 
Brennan (q. 2149), Liddell (q. 2540), and Miss Townsend (q. 7205). 
Tufteness and Saxe heard the 3 short blasts twice (qq. 1092,1094), 
which is important and material evidence, as Tufteness admits lie 
heard the “Empress’s” 3 short blasts alxmt one or two minutes 
apart. Therefore, he admits she was reversing for that time, 
sufficient to bring her to a standstill.

Saxe (q. 4050) also admits the same, though the “Storstad” 
denies at all times hearing the “Empress’s” 2 whistles of 2 long 
blasts saying she was stopped.

After carefully considering all the evidence, 1 have come to the 
conclusion that the “Empress” was stopped. I think it has Iteen 
established that the “Empress’s” position, at the time of the col­
lision, was 1,200 to 1,500 feet eastward from the wreck, notwith­
standing the contradictory evidence that has l)een produced. The 
fact remains that she was dead in the water 15 minutes before she 
sank, and she had to Ik* from 1,200 to 1,500 feet past the position 
where the wreck now lies, notwithstanding all arguments to the 
contrary.

Having established the position of the “Empress” dead in the 
water at the time of the collision, I will review the action of the 
vessels which led to the collision.

I will first speak of the courses of the two ships, which I con­
sider as most important. The evidence is emphatic that the 
“Empress” was steering a final course of N. 73° E. and never 
varied this course. I am forced to accept it, and the assessor con­
curs, and the same applies to the “Storstad's” course of w. by s.

Now, it is shown by the chart or diagram prepared at my 
request by the assessor, verified by me, and signed by me ami the 
assessor for identification and thereto annexed, that these two 
courses were converging and that two ships approaching each 
other, in opposite directions, on these courses would meet or cross
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each other at a given point. This crossing point must lx* the 
position of the “Empress” after she was stopped in the water at 
the time of the collision.

It having been proved that the “Empress” was stopped in the 
water, and that her position was from 1,200 to 1,500 feet to the 
eastward of the wreck, by l<x)king at the chart, it will lx* seen that 
during the whole time the “Empress” was following her n. 73° 
E. course. She had the “Ktorstad” on her starboard bow and 
disposes finally of the contentions of the “Ktorstad” that she saw 
the “Empress’s” red light. At a distance of 1} ^ or 2 miles apart, 
where both parties agree they last saw each other before the 
collision, and when their lights were commencing to lx* dimmed by 
the fog, the “Empress” would lx* shewing the “Ktorstad” her 
green light, and the “Ktorstad" would lx* shewing the “ Empress” 
her red light, unless the “Ktorstad” was to the southward, as 1 
think she was, then she would lx* shewing her green light. This 
can lx* verified by looking at the chart. I think it is quite probable 
that at this time the coloured lights of both ships were obscured 
by fog, but if they saw any coloured lights at this time, they would 
have to lx* as stated by me.

Now, I will take up the question of the action of the two ships 
when they Ixith arrived at the position of 1*2 to 2 miles apart, 
after which they were obscured by the fog until tin* time of the 
collision, which is proved to lx* alxwt 8 minutes. They enter this 
area of one mile and a half to two miles going full speed, say 16 
miles per hour for the “Empress” and 11 miles |x*r hour for the 
“Ktorstad.” Therefore they were approaching each other at the 
ri te of 27 miles an hour. At this rate of speed, they would have 
eititer collided or passed clear in 3 or 4 minutes.

Considering the close proximity of the vessels at this time, any 
change of course might have been imprudent, particularly as they 
were running into a fog bank, and this explains the fact that at 
this point, say at 1.47 a.m., the “Empress” ordered her engines 
full speed astern, and notified the “Ktorstad” by the appropriate 
w histle of 3 short blasts that she had done so.

Instead of following the example of the “ Empress” and revers­
ing her engines, th * “Ktorstad ” merely slow’ed her engines and con­
tinued her speed; about 8 minutes after the “ Empress” started to 
reverse her engines, the collision occurred, sav at 1.55 a.m.
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Any difference of opinion as to the time here seems to be abso­
lutely of no importance, as we have the evidence of the “Empress" 
that she was reversing for 3 minutes and the evidence of the 
“Storstad” that she knew the “Empress” was reversing, having 
heard her signal of 3 short blasts.

Now, what happens in this interval of 8 minutes liefore the 
collision occurred?

The “Empress” goes about a quarter of a mile, or practically 
3 ship lengths, under reversed engines liefore she is brought to a 
standstill. The evidence shews that this took 3 minutes. During 
these 3 minutes the “Storstad” is going on with no effort to cheek 
her speed other than slowing her engines, and must l>e going at a 
speed of say 8 knots, which is a compromise lietween full speed, 
11 knots, and slow speed, 5 knots. She would cover the distance 
of nearly half a mile.

This leaves the ships alniut three-quarters of a mile apart, and 
5 minutes yet to go liefore the collision occurred. The “ Empre ss " 
is dead in the water ami the “Storstad” is continuing on her 
course. At some part of this period, she claims she came to a 
dead stop, then ported her helm, only affecting her heading a 
quarter or half a point, and ordered slow speed ahead again.

1 will make some observations as to the probable speed of the 
“Storstad” at the time of the collision.

At a mile and a half apart, the “Storstad” was going 11 knots 
an hour with the current. She then slowed her engines. At the 
time of the order to slow down, she was still going 11 knots. It 
would take some time to come back from her 11 knot spec* I to 
slow speed, which is alnnit 5 knots an hour. Therefore, when the 
next order to slow engines was given 2 minutes later, by the evi­
dence, it was reasonable to suppose that she was going at 8 knots 
per hour. As it would take her some time to come to a standstill 
from a speed of 8 knots an hour without reversing her engines, and 
taking into consideration how close she was to the “Empress" 
after these first orders were given, I cannot see how she can have 
lost her way, particularly as she again started slow speed ahead 
liefore the collision, and after her order to stop.

Her next order was full speed astern and that W’as only 30 
seconds liefore the collision.

She, therefore, seems to have maintained her speed all through 
the short period before the collision, and it is my opinion that at
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the time of the impart the was going at not less than ti knots an 
hour, and probably more.

The depth she penetrated into the “Empress's” side, which 
the evidence gives all the way from 10 to 18 feet, and the con­
dition of her own I tows after colliding, would go to substantiate 
this speed.

I would mention that the “Storstad” is built longitudinally, 
or Isherwood system, and consequently very strong, and the 
damage to her I mask was very extensive.

In my opinion, three facts have lieen established.
The position of the “Empress” when she was stopped in the 

water, 15 minutes In-fore she sank—the fact that the “Empress” 
was stopped in the water—and the fact that at the time of the 
impact, the “Storstad” was travelling at least at a rate of ti knots 
an hour, or probably more.

In arriving at my finding as to the responsibility for the col­
lision, other considerations come in, which I will enumerate later, 
hut I would like to mention that 1 consider the evidence on both 
tides, other than that at Hive referred to, immaterial and of little 
value.

For instance, the defendants, on their chart and in tin* calcula­
tions of course and distance, etc. . . . have gone on the
assumption that the current was against them at the rate of a mile 
and a half per hour, while it was in their favour 1 mile per hour, so 
that on their own contentions, with their own chart, they would 
Ik- in a position past the wreck Indore they ever started the man­
œuvres that occurred just previous to the collision.

They base their contention that the “Empress” could not 
cover the distance to the wreck and remain dead in the water for 
some time before the collision, on the theory that when the 
"Empress” started from a point one mile n. 43° W. from Father 
Point buoy, she had stopped to let her pilot off, but it appears 
that her engines had never Urn stopjx*d, but were only slowed 
down, as is the usual practice, as 1 am advised by the assessor, and, 
therefore, she did not lose any time in the warming-up process of 
her engines, which would have hapiiened had they Ihm-ii stopped, 
but was able to increase her spctsl rapidly.

The coloured lights were as I have represented them. If you 
will follow out the courses of the ships to the time of impact, on
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Canadian I ttm confirmed in my opinion that these vessels approach' !
Pacipk- each other on their converging courses more rapidly than they

, , .1 i.n__________ n L...1 il  it Di à it) I _realized, and as the “Empress" had the “Storstad" on her star-
‘Htomtad ’’ *l"art* isiw, she adhered to the green light story, am* as at the

same time the “Storstad" had the “Empress" on her port bow, 
sl«' adhered to the red light story, in order to evade responsibility 
for the collision.

Art. 23 of the Rules of the Road says:—
Every steam vessel which is directed by these rules to keep out of the way 

of another vessel, shall, on approaching her, if necessary, slacken her speed, 
or stop or reverse.

The 44Empress” obeyed this rule.
Art. 16.—A steam vessel hearing, apparently forward of her beam, th° 

fog signal of a vessel the position of which is not ascertained, shall, so far 
as the circumstances of the case admit, stop her engines, and then navig.it - 
with caution, until danger of collision is over.

Art. 21.—When, in consequence of thick weather, or other causes, such 
vessel finds herw-lf so close that collision cannot be avoided by the action of 
the giving-way vessel alone, she also shall take such action as will best aid to 
avert the collision.

Art. 29.—Nothing in these rules shall exonerate any vessel ... of 
the neglect of any precaution which may be required by the ordinary practice 
of seamen, or by the special circumstances of the case.

Attention might lx* called to the way the44 Empress of Ireland" 
was navigated. She had 3 first-class officers on the bridge, 
namely: Capt. Kendall, Jones, first officer, and Moore, third 
officer.

On the “Storstad,” Mr. Tufteness, first officer, was in charge, 
perhaps assisted by Saxe, third officer, though the latter claim» he 
had nothing to do with the navigation of the ship.

In my opinion, Tufteness, in not stopping the “Storstad," 
when he heard the first 3 blasts from the “ Empress,” made a great 
error of judgment, and to my mind, had Capt. Andersen, the 
master of the “Storstad,” l>een called earlier and had been on 
deck, he would immediately have stopped his ship and avoided the 
whole calamity.

I cannot emphasize this neglect too strongly.
I regret very much to have to find Tufteness at fault in violat­

ing articles lti, 21 and 29 of the Rules of the Road alxive quoted. 
Through his neglect or inexperience, in my opinion, the cause of 
the accident was the speed of the “Storstad” and the porting and
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hard-a-porting of her helm, and the “Storstad” is entirely to blame 
for the said accident, because Tufteness had the opportunity to 
take the speed off his ship, the same as the “Empress” did, and 
if he had not ported her helm, I believe he would have gone clear 
and the collision w'ould not have occurred.

I regret very much to have to impute blame to anyone in con­
nection with this lamentable disaster and I would not have done 
so, anti would not do so, if I had felt that any reasonable alter­
native was left to me.

There is nothing to shew that the disaster was in any way 
attributable to the St. Lawrence route, and, l»eing open water, all 
sea rules apply.

In conclusion, I am of the opinion that Tufteness, the first 
officer of the “Storstad,” was wrong and negligent in altering the 
course of the “Storstad” in the fog, as he undoubtedly did, and 
that he was also wrong and negligent in keeping the navigation of 
the vessel in his own hands and in failing to call the captain when 
he saw the fog coming on.

I am further of opinion that no fault or blame is attached or 
attributable to the “Empress of Ireland,” and, consequently, I 
am of opinion that plaintiff’s action must l>e maintained, with 
costs, and the counterclaim of the defendant rejectee!, and the 
defendant is condemned by the present judgment to pay to the 
plaintiff the sum to lie found due to the said plaintiff, and in costs, 
and doth further order that an account should lie taken and doth 
refer same to the Deputy-registrar, assisted by merchants, to 
report the amount due the plaintiff in respect of its claim, and 
that all accounts and vouchers, with the proof in support thereof, 
shall lx1 filed within 6 months from the date of the present judg­
ment. Judgment for plaintiff.

CANADIAN PACIFIC R. Co. v. S.S. “STORSTAD."
Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff and 

Anglin, JJ. March it, 1918.
Admiralty (| I—1)—Collision at sea—Ship sold to pay damage claims 

—Claims for lipe and personal injuries—Distribution.
The proceeds of the sale of a ship sold under an order of the court to 

satisfy claims for loss of life and property arising from a collision on the 
high seas, should be distributed in accordance with the provisions of the 
Imperial Merchant Shipping Act (1898, s. 503), under which the claimants 
for loss of life or personal injury are entitled to seven-fifteenths of the fund 
paid into court and must rank pari passu with the claimants for loss of 
property for the balance of their claims.

(van. Par. R. Co. v. S.S. “Storstad," 34 D.L.R. 1, varied, and see 
annotation, 34 D.L.R. 8.1
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Appeal from the judgment of the Quebec Admiralty Division 
8. C. of the Exchequer Court of Canada, Maclennan, J., 34 D.L.R. 1, 

Canadian wh° eonfimie<l the report of the deputy district registrar as to the
PAoric distribution of the fund in court amounting to $175,000.

s!s.
"Storstad.1

Aimé Geoffrion, K.C., ami A. K. Holden, K.C., for appellant. 
(i. F. <libsone, K.C., Errol Languedoc, K.C., and Eug. Angus, 

for the respondents.
Fitepetrick.cj. Fitzpatrick, C.J.:—The apixdlants’ steamship “Empress of

Ireland” was sunk with great loss of life in a collision with the 
S.S. “Storstad,” a foreign ship, in the St. Lawrence River off Father 
Point on May 20, 1014. The “Storstad” proceeded to Montreal 
where she was arrested in a suit for damages brought by the ap­
pellant in the Exchequer Court, Quebec Admiralty District. She 
was subsequently sold by order of the court and the proceeds,
$175,000, paid into court to take the place of the ship and to avail
for all parties interested therein.

Judgment in the suit was pronounced in favour of the plaintiff's 
claim and a reference directed to the deputy registrar to report the 
amount due. A large numl>er of intervenants and claimants came 
in and established their claims and the deputy registrar made his 
report admitting claims to the total amount of $3,009,483.04 of 
which $409,467.51 were for loss of life and the balance* for loss of 
property including over $2,000,000 claimed by the appellant as the 
value of its ship, the “Empress of Ireland.” The fund in court 
la-ing insufficient to satisfy all claims, the deputy registrar col­
located the amount pro rata in favour of the life claims so far as 
the same was sufficient and excluded all other claims from parti­
cipation in the collocation.

On motion by the appellant to vary the report and seeking to lw 
collocated for its claim as admitted, judgment was given confirming 
the report ; from this judgment the present appeal is brought.

The question for determination turns, I think, upon the con­
struction to lx* put upon s. 503 of the Imperial statute the Merchant 
Shipping Act (1894). That Act, so far as material parts are con­
cerned, is expressly extended to the whole of His Majesty's 
Dominions. A statute of the Imperial parliament, so declared to 
extend to all His Majesty's Dominions, is binding on all courts in 
Canada, those of admiralty no less than the civil courts. It is 
upon this statute that the Local Judge in Admiralty has rested 
his judgment.
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Part VIII. of the Imperial Merchant Shipping Act, 1894, is 
under the caption “Liability of Shi|>owners" and comprise ss. 
502 to 509 inclusive. S. 503, so far as material, is as follows:—

503. (1) The owners of a ship, British or foreign, shall not, where all or 
any of the following occurrences take place without their actual fault or 
privity; (that is to say):

(а) Where any loss of life or (lersonal injury is caused to any person l»eing 
carried in the ship;

(б) Where any damage or loss is caused to any goods, merchandise, or 
other things whatsoever on board the ship;

(r) Wh^re any loss of life or personal injury is caused to any tierson 
carried in any other vessel by reason of the impro|ier navigation of the ship;

(d) Where any loss or damage is caused to any other vessel or to any 
goods, merchandise, or other things whatsoever on I ward any other vessel, 
by reason of the improper navigation of the ship; 
he liable to damages beyond the following amounts; (that is to say):

(t) In respect of loss of life or |iersonal injury, either alone or together 
with loss of or damage to vessels, goods, merchandise, or other things, an 
aggregate amount not exceeding fifteen ixninds for each ton of their ship’s 
tonnage; ami

(ii) In respect of loss of, or damage to, vessels, goods, merchandise, or 
other things, whether there be in addition loss of life or |lersonal injury or not, 
an aggregate amount not exceeding eight (xiunds for each ton of their ship's 
tonnage.

(2) For the pur|x>ses of this section—
(a) The tonnage of a steam ship shall be her gross tonnage without 

deduction on account of engine rooms; and the tonnage of a sailing ship shall 
he her registered tonnage:

Provided that there shall not lie included in such tonnage any space 
occupied by seamen or apprentices and appropriated to their use which is 
certified under the regulations scheduled to this Act with regard thereto.

(b) Where a foreign ship has been or can lx* measured according to 
British law, her tonnage, as ascertained by that measurement shall, for the 
pur|sise of this section, be deemed to be her tonnage.

(r) Where a foreign ship has not been and cannot lx* measured according 
to British law, the surveyor-general of shi|is in the United Kingdom, or the 
chief measuring officer of any British |xwsession abroad, shall on receiving 
from or by the direction of the court hearing the case, in which the tonnage of 
the ship is in question, such evidence concerning the dimensions of the ship as 
it may be practicable to furnish, give a certificate under his hand stating what 
would in his opinion have been the tonnage of the ship if she had been duly 
measured according to British law, and the tonnage so stated in that certificate 
shall, for the pur|x)xcs of this section, be deemed to be the tonnage of the ship.

(3) The owner of every sea-going ship, or share therein, shall lie liable in 
resjiect of every such loss of life, personal injury, loss of or damage to vessels, 
gooils, merchandise, or other things as aforesaid arising on distinct occasions 
to the same extent as if no other loss, injury, or damage had arisen.

The tonnage of the “ Storstad " is 6,028 tons and the amount 
realised by her sale and forming the fund now in court is 
less than £7 for each ton of such tonnage.
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It is contended by the appellant : (1) That inasmuch as no 
limitation of liability has lieen obtained or sought for by the owners 
of the ship, the section has no application and that in the distribu­
tion of the fund all claims should be paid ratably. (2) That in 
any event the section does not give any right to preferential 
payment.

In an action in rem there can lie no liability beyond the value 
of the res. Prior to 18ti2 the ascertaining of the value of the -hip 
was a fruitful source of litigation and expense.

To obviate this and also in order that tiad and inferior shi|w should ant 
have an advantage, in case of collision, over good and valuable ships. J.‘> A Jt'i 
Viet. c. 62 was passed. That Act struck a rough average value for all -liijs 
at £15 or £K jier ton, the valuation to be at the higher or lower rate according 
as the collision was aecom|iaiiifd by loss of life or personal injury or not In 
1664 it was rv|iealcd, but in aulwtance re-enacted by 57 * 58 Viet c. 60, s. .*<o.l. 
(Marsilen on Collisions, 6th ed., liages 151-2.)

The Merchant Shipping Act is a complete code of law relating 
to the subject and Part VIII., untler the caption “Liability of 
Shipowners," must have lieen intended to deal comprehensively 
with the subject. It is clear that in a very large numlier. probably 
a majority, of cases the value of the ship is, as in the present 
instance, less than the statutory amount. I do not think it can 
tie maint ai nisi that the Act has its application only where the value 
is the “rough average value” fixed by the statute and not where 
it is the actual value of the ship.

We should not, if it can lie a voider!, construe the Act as making 
a reservation in favour of the life claims in the case of the statutory 
value and none at all in the case of the actual value which may lie 
little less or indeed equal to it since there ran lie no limit of liability 
unless the real value is greater than the statutory value.

But whilst I think the registrar was right in his report in holding 
that the distribution of the fund must lie in accordance with - .Vfl,
I think that he has taken a mistaken view of the effect of the section 
as affecting the particular case. I do not think you ran take the 
maximum amount given in the section when the actual amount in 
less, it is the proportion that must be observed, that is to sax the 
amounts reserved for the life and other claims must respectively 
abate in the proportions which the actual fund bears to the ana mots 
fixed by the statute. It is not seven-fifteenths of an amount ispial 
to £15 per ton to which the life claimants are entitled but -even-
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fifteenths of the fund of $175,000. This would be about $81,000 
and leave some $93,000 against which the life claimants would lie 
entitled to rank for the balance of their claims jtari passu with the 
other claimants. This, of course, subject to the deduction of costs 
out of the fund.

1 confess that 1 have some difficulty in following the construc­
tion which the courts have placed upon s. 503 as to the reservation 
in favour of the life claims. The case of the “ Victoria," 13 P.D. 
125, decided in 1888, was, of course, upon the statute of 1862 then 
in force, but the provisions of this are for all practical purposes 
identical with those in the statute of 1894 and the construction 
then placed upon what is s. 503 in the latter does not seem to have 
ix-en ever questioned since that time. It must now la* accepted 
as laying down the law correctly.

1 do not sec the necessity of the cross-ap|>eal. The order of 
Septeml>er 26, 1916, against which this is brought simply extends 
the time for filing claims. It docs not, and from the nature of the 
things cannot, l>e any adjudication on the claims which may lie 
brought in. The cross-appellants in their factum say that “the 
judgment decides two things : First, that ( after providing for costs) 
the fund in court to Ik* distributed exclusively among claims 
founded upon loss of life; secondly, that claims for loss of life filed 
up to October 10, 1916, are to Ik* considered and apparently to be. 
collocated.” I can see no grounds for this supposition. It will lie 
open to the cross-appellants on the further inquiry to raise the 
objection that any new claims are statute barm! or for any other 
reason inadmissible. The cross-appeal should, 1 think, lx* dis­
missed with costs.

The judgment should lie varied as above indicated and 
the whole matter remitted to the deputy registrar for further 
inquiry and report as directed by the judgment so varied.

The costs of all parties other than of the cross-appeal should lie 
paid out of the fund in court.

Davies, J.:—I concur with my brother Anglin, J.
I would vary the judgment lielow by directing that the sum 

for distribution be apportioned to a fund upon which claimants for 
loss of life or personal injuries should be entitled to rank exclusively 
seven-fifteenths and to another upon which these claimants shall 
be entitled to rank for unsatisfied balances pro rata with claimants
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Idinuton, J. (dissenting):—The judge below held that in tin- 
case of the bankrupt owner of the vessel in fault and the losses 
suffered thereby, excee<ling her value, the classes of sufferers re­
fer i ed to in s. 503 of the Imperial Merchants Shipping Act, 18!) 1. 
or some of them, must be preferred over others in sharing tin- 
proceeds of her sale. Whether such holding can be maintained or 
not must depend upon the scope and purpose of part 8 of the said
Act in which the section is found.

An ambiguous section often, indeed generally, has Itecn made 
to respond to and subserve the obvious purview of the Act in 
which it is fourni.

The history of the enactment now in question does not enable 
that mode of treatment to lx* successfully applied herein. The 
Shipping Act of 1894 has l>een the growth of legislation extending 
over many years, and relates to so many subjects that it is im­
possible to gather much help from it as a whole in order to Ih- 
enabled to interpret and construe part 8 thereof, which is all that 
really is involved or has to he considered in the disposition of the 
question raised. The enactments contained therein represent the 
last feature of legislation of that kind applied to the hazardous 
employment of shipping. The original liability of shipowners for 
loss suffered by shippers through the misconduct and especially 
negligence on the part of servants of the shipowners in managing 
the thing given them in charge-, is said to have lx*en unlimited in 
England until the year 1734. Set- Marsden on Collisions, 5th ed., 
148.

Then 7 Geo. II., c. 15, limited shipowners' liability for loss of 
cargo by theft of master or crew to the value of the ship.

26 Geo. III., c. 86, limited the loss from theft by strangers or 
by fire.

Then 53 Geo. III., c. 159, furnished the first limitation^ of 
liability in the case of collisions.

The substance of these enactments was incorpon ted into the 
Shipping Act of 1854. In 1862 many amendments were made to 
that Act by the enactment of 25 & 26 Viet., c. 63, s. 54, which in 
sulistance adopted the same terms as appear in s. 503 of the 1 
Shi piling Act of 1894, now’ in question. By s. 1 of the said amend- 1 
ing Act it was enacted as follows:—



40 D.L.R.1 Dominion Law Hkforth. 621

Thin Act may be cited as the Merchants Shipping Amending Act, lHf>2, CAN. 
and shall lx* construed with anti as part of the Merchants Shipping Act, 1S54, 
hereinafter termed the Principal Act. __2

When we have regard to this enactment anti turn to the said Canadian 

Principal Act we find in s. 514, thereof, the following:— it Co
514. In eases where any liability has been or is alleged to have been *•

incurred by any owner in respect of loss of life, |k»rsonal injury, or loss of or “#T(^jAD » 
damage to shi|>s, boat* or gootls, anti several claims are made or apprchenthd ‘
in respect of such liability, then, subject to the right hereinbefore given to the Minstoa, J 
Board of Trade of recovering damages in the United kingdom in respect of 
loss of life or persons! injury, it shall l>e lawful in England or Ireland for the 
High Court of Chancery, anti in Scotland for the Court of Session, anti in any 
linti*h possession for any com|ietent court, to entertain proceedings at the 
suit of any owner for the purpose of determining the amount of such liability 
subject as aforesaid, and for the distribution of such amount ratably amongst 
tin1 several claimants, with power for any such court to stop all actions ami suits 
IN-mling in any other court in relation to the same subject matter; ami any 
proceeding entertained by such Court of Chancery or Court of Session, or 
other competent court, may l>e conducted in such manner and subject to such 
regulations as to making any |>crsnns interested partie* to the same, and as to 
the exclusion of any claimants who do not come within a certain time, anil as 
t<> requiring from the owner, and as to payment of costs, as the court thinks just.

It was doubtless under this enactment that proceedings were 
taken in many eases that arose under the said Shipping Act as 
amended by said s. 54.

Turning then to part 8 of the Shipping Act of 1894, we find s.
504 providing in substance for that which was enacted in the clause 
just quoted.

When we consider the frame of the Act of 1854, or of the said 
amending Act of 1862, we find each subject matter, as it were, 
which is dealt with legislatively, made to appear under a defining 
caption. Having regard to that system of defining subject matter 
we nm-d not concern ourselves much with the general purview of 
the Act as a whole. We should further confine ourselves to looking 
at the purview of the enactments appearing under each of these 
respective captions, unless, indeed, as in the case of the amend­
ment by s. 54 in the amending Act of 1862, we find it relates to 
cognate matters in the principal Act, anil then, of course, we 
should consider all such together. It is to lie observed that there 
is nothing expressed in the Act of 1894 which lends the slightest 
colour to the claim of priority by anyone over others in relation to 
damages which the ship as such was responsible for, and has been 
condemned to answer, much less to the proceeds of her sale result­
ing from the condemnation against her.
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The same is true of each of the several enactments giving to 
shipowners a right to secure limitations of liability. It so happent .1, 
however, that the courts which had been entrusted with the power 
of giving effect to the relief provided by these several Acts of 
limitation, in administering these laws, on the application of the 
shipowners invoking protection, gave relief only upon payment 
into court of a sum or sums based on the application of the measure­
ments specified in the Act, and priorities were thus created, indeed 
of necessity sprang from the course of judicial relief given in each 
of the classes of cases provided for.

That, however, is surely very far removed from the possibility 
of constituting the fund realised out of the sale of the vessel, in an 
action in rem, as this is, at the suit of another party like appellant, 
one which must 1hi administered on the basis w hich the courts have 
adopted in an entirely different sort of proceeding.

S. 504, forming part of said part 8, expressly provides that 
upon such claims as in question in that part of the Act being taken 
or apprehended, then the owner may apply to a competent court 
and invoke the relief given him or it by the preceding section.

The enactment was substantially in principle the same as s. 
514 above quoted from the Act of 1854.

The numerous cases wliich had to lx* dealt with under the last 
mentioned section indicate that any preference or priority given to 
any claimant invoking said section, or the powers therein, was 
solely in furtherance of the privilege given to the shipowners and 
for the purpose of effectively working out the scheme of the limita­
tion clause or clauses.

S. 504 of the Act of 1894, with w'hich we have to deal, I think 
has been treated in the same wav as in acting upon it the like 
principles have lx»en applied. This section alone seems t<T render 
this part of the Act operative and give the court power to determine 
the amount to lx* paid and administer the fund thereby created.

Unless and until this part of the Act has thus been made 
effective anti operative there can lx* no claim under it.

The case of “The Victoria," 13 P.D. 125, relied upon Mow, 
was one of the very many decisions passed upon questions raised 
under the amendment of 1862, and w'as simply the result of an 
application to the Court of Chancery under the s. 514 above quoted. 
It decides nothing to support the present contention of priority in



40 D.L.R.I Dominion Law Hepobts. 623

relation to the fund derived from the sale of the vessel in this action 
in rem. In not a single case so far asd can find has the construction 
of the amendment of 1862, or the part 8 of the Act of 1894, lieen 
otherwise brought into question or declared to have any effect.

Indeed being a case of privilege given the owner only under 
certain circumstances, it seems impossible for the question other- “st<!hmtad 
wise to arise and when raised the issue must lx* tried as other w^ 
questions; upon pleadings and proof.

For aught we know the owners may have been privy to the 
wrong done which is in question here. That suggestion may 
appear remote when a case has been tried without one word of 
contention or evidence relevent thereto having lx*en set up, but it 
is to Ik* observed the case being in rem does not necessarily involve 
the privity of the owner or its individual responsibility.

Such being the conclusions which 1 have reached upon the con­
struction of the Act relied on, it is needless to pursue the many 
other questions raised, for admittedly under the Canada Shipping 
Act there can l>e no claim to the priority alleged.

The appeal must lie allowed with costs.
As to the cross-appeaf by some claimants that others are barred 

by the limitations of the time within which those entitled in virtue 
of Lord Campbell's Act must bring action, it seems to Ik* rathei 
late now to raise such a question for the first time.

There is nothing in the judgment appealed from to indicate 
that such a contention was set up below.

The objection to the right of the judge to amend the order as 
to the original time fixed for bringing in claims does not cover the 
ground.

The case of The "Alma,” (19031 P- M, cited in the factum is 
not in point.

That is where owners had taken proceedings to establish a 
limitation under the sections I have already discussed and the 
question raised before the judge in charge of working out a refer­
ence thereunder, was whether or not he could let in claims which 
were not presented within the time limit originally fixed by the 
judgment giving relief.

It presented no case based on the Statute of Limitations or the 
clause of Lord Campbell’s Act limiting the time.

When those cross-appealing saw any claim competing with
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theirs presented bofore the referee they may have been entitle'! 
to raise the objection of the Statute of Limitations, or the cor­
responding limitation in Lord Camp! leU's Act, but failing to d.> 
so, or someone entitled to do so failing to object, I cannot think it 
can now lx- raised for the first time and the cross-appeal shout I 
therefore be» dismissed with costs which would seem to lx* trifling 
if worth noticing in view of the factum.

Durr, J.:—1 think the appeal should lx* allowed with costs.
Anglin, J.:—Arrested and held liable at the suit of the owners 

of the “Empress of Ireland,” with which she collided, the S.S. 
“Storstad” was sold under an order of the court made in the action 
by consent of all parties interested. The proceeds of the sale are 
in court. The respective rights in the distribution of them, on 
the one hand of persons entitled to maritime liens on the delinquent 
ship for damages for loss of life or personal injuries, and on the 
other of ix-rsons entitled to similar liens in respect of loss of or 
injury to property resulting from the collision, form the subject 
of this appeal. The priority of the claim of the plaintiff for its 
costs incurred in securing the arrest anti condemnation of the 
offending ship is not contested, nor is her liability to any of the 
claimants found entitled by the registrar now tlisputed. Tie- 
money available, however, will answer but a fraction of the claims 
and falls far short of either the £15 per ton fixed by s. 503 of the 
English Merchant Shipping Act, 1894, or the $38.92 per ton fixed 
by the Canada Shipping Act (R.S.C., c. 113, s. 921), as the limit 
of the owner's liability.

The question at issue between the parties is whether all the 
recognised claimants are entitled to rank pari pasKu upon this 
fund, as it is conceded would l>e the case if the Canada Shipping 
Act should govern or if neither it nor the English Merchant 
Shipping Act should apply, or whether claimants in respect of 
loss of life or personal injuries are entitled to whatever preference 
s. 503 of the latter Act provides for. There is also a question as 
to the extent of this preference.

Neither the “Storstad” nor the “Empress of Ireland" was 
registered in Canada. The registry of the “Storstad” was Nor­
wegian, that of the “Empress of Ireland,” British. Part 8 (s.«. 
502-509) of the Imperial Merchant Shipping Act, 1894 (57-8 V iet ., 
c. 00), is by s. 509 made applicable to the whole of His Majesty's
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Dominions ; and by s. 735, the power of the legislature of any <AN.
British possession to repeal wholly or in part any of its provisions S. C.
is restricted to their application to ships registers! in that posses- ('anadian 

sion. The Merchant Shipping Act of 1854 (17 & 18 Viet., e. 104), Edifie
contained similar provisions—ss. 502 and 547. 1 have no doubt v. 
whatever that if this ease falls within either of them, the liability «‘SrrmsrAD ” 
of the defendant and the rights of the plaintiff and other claimants — 
inter se must lie determined by s. 503 of the Imperial Act rather 
than by s. 921 of the ( 'a mu la Shipping Act, which is in jxiri materia.

The heading of pail 8 of the Imperial Act is “The Liability of 
Shipowners.'’ It was presumably intended to lie exhaustive. By 
s. 503 (s. 54 of the Act of 1802), it limits the liability of the ship­
owner to £15 per ton of the delinquent ship's tonnage* in respect 
of loss of life or personal injury either alone or together with loss 
of or damage to pro]>erty. ami £8 per ton in respect of hiss of or 
damage to property whether it is or is not accompanied by loss of 
life or personal injury. No doubt
the ordinary mode of obtaining this limitation of liability is for the shi|>- 
owner to i>ay the statutory amount into mart in an action in which he asks 
a decree limiting his liability to that sum (Carver's Carriage by Sea, 5th 
ed., p. 36.).
But, having regard to the history of the limitation of shipowners’ 
liability in English law, 1 agree1 with the laical Judge in Admiralty 
that it is not made dependent on such an action being taken.

S. 503 enacts in general terms a limitation ujxin the claimants' 
right of recovery. The only condition attached is that the loss 
shall have occurred “without (the owner's) actual fault or privity.”
1 cannot think that this term imports that the fact of absence of 
(icrsonal fault or privity must lie established in a proceeding in 
which it is alleged by the owner as an actor. It must suffice if it 
appears and is fourni, as is the case here, in a suit in which the 
liability of the ship is determined—or, it may lie, if the contrary 
dœs not appear, since such privity or fault should not lie presumed.
As the local judge points out, s. 504 is permissive. It enables the 
shipowner where* it is his interest to do so, to protect himself 
against multiplicity of action with the harassing consequence of 
burdensome costs, which are not within the limitation. It affords 
him “the full lienefit of having the whole case settled at once” 
and enables him to obtain a speedy release of his vessel, which
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may be worth much more than a sum equal to £15 or £8 per ton 
of its tonnage, as the case may be.

The company that owned the “Storstad,” however, had no 
interest to invoke the protection afforded by s. 504. She was, so 
far as appears, its sole asset, and, if not, she was, at all events, th< 
only property owned by it subject to the process of the Canadian 
court. She was worth only £5 10s. per ton of her tonnage as wu< 
proved by the result of her sale. The company therefore had 
nothing to gain by instituting proceedings under s. 504; the claim­
ants could not force it to do so; and they were not taken.

S. 503 is not merely an enactment for the sliipowners benefit 
limiting Ids liability. It contains a sulwtantive provision for the ad­
vantage of claimants in respect of loss of life and personal injurie» 
upon whom it confers valuable rights of priority. A construction 
which would make the existence and enforceability of those right» 
entirely dependent on the shipowner’s seeking and obtaining a judg­
ment under s. 504 declaratory of the limitation of his liability and 
fixing the amount thereof would seem so utterly unreasonable and 
so contrary to what parliament apparently intended should Ik* the 
effect of the statute that, in my opinion, it should not prevail. 
Whether loss of life and personal injury claims are to have a limited 
preference over loss of property claims or are to rank pari passu 
with them on the entire fund available was not left to lie determined 
by the action or the inaction of the shipowner whether prompted 
by interest or purely spontaneous.

An argument in support of the contrary view rests on the 
juxtaposition of ss. 503 and 504 in the Act of 1804. But in the 
Act of 1854 the section corresponding to s. 503 of the statute of 
1894 was s. 504 and that corresponding to s. 504 of 1894 was s. 514. 
When s. 54 of the Act of 1802 replaced s. 504 of the Act of 1854. 
s. 514 was left unaltered. Compare ss. 1 and 4 of 20 Geo. III., 
c. 80; 53 Geo. III., c. 159, s. 1 and s. 7: and see the speech of Lord 
Blackburn in the Stoomvaart Maatwhappy Seder land v. The Penin­
sular and Oriental Steam Nat'. Co., 7 App. (’as. 795, at 814 et seq. 
There is no interdependence between the tw'o provisions. Their 
juxtaposition in the Act of 1894 has not the significance suggested.

Subject to the priority of the plaintiff for costs of the suit in 
which the offending ship was seized and its liability determined, 
the proceeds of the sale of it in court form part of the amount for
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which the owners are liable under the Merchants Shipping Act. < AN-
Their liability to have their ship confiscated for the pur|>ose of S C.
making good the damage inflicted is part of the personal liability, Canadian 
which that statute has limited. Leycester v. Logan, 3 K. & J. 446, Pachuc

451. It follows that credit must Ik* given upon the owner’s V 
statutory liability for any sums received by claimants out of the ..ST(|^TkD. 
proceeds of the sale of the ship. If those proceeds should In* dis- — 
trihuted otherwise than in the proportions in which the full amount 
of the statutory liability, if paid into court by the owners, would 
Ik* distributed, on the final disposition of the balance of the 
statutory liability, should it lx* realised, payments to the claimants 
would l>e so adjusted that they would Im* allowed thereout only 
such sums as would make the total amount to Ik* received by each 
equal to what would have t>een his share in the full amount of the 
statutory liability had it I teen paid into court in the first instance.
The “Crathie,” [1867] P. 178, 181. The balance of the statutory 
liability of the owners of the “Storstad" certainly may not, and 
in all probability will not be realised. Were the court to distribute 
the money now available pro rata amongst all the claimants, as 
the plaintiff contends for, the policy of s. 503 of the Merchants 
Shipping Act would Ik* defeated. It would Ik* equally disregarded 
were the entire proceeds of the sale of the ship devoted to a fund 
available exclusively to satisfy demands in respect of loss of life 
and personal injury. The statute does not give them any such 
priority. It provides for the concurrent establishment of two dis­
tinct funds in which it defines different rights.

To carry out the policy of the Act the proceeds of the sale of 
the ship in court must lx* treated as a realisation pro tan to fas in 
fact they are) of the owners’ statutory liability and distributed as 
such amongst the several claimants in the same proportions in 
which the full amount of that liability, if available, would have 
Imvii distributed. The sum on hand for distribution will therefore 
Ik* apportioned between the two funds—to one of them seven- 
fifteenths of it, and to the other the remaining eight-fifteenths.
According to the rule laid down in The “Victoria,” 13 P.D. 125, 
and subsequently acted on in The “Alma, [1603] P. 55, and The 
“ Inventor,” [1605] 10 Asp. M.C. 66, the former fund will In* dis­
tributed jtari passu amongst recognised claimants in respect of lost 
of life and personal injury, and in respect of any deficiency, these
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The judgment in ap)>eul should l>e varied accordingly.
An order of the Ixtcal Judge in Admiralty extending the time for 

tiling claims until Oetolter 10, 1916, has been made the subject of 
a crow-appeal on the assumption that it determined that all claims

Anglin, J.
which should la* filet 1 la-fore the date so fixed would la- ipso facto 
eligible for collocation in the distribution. The order does not >o 
provide. Any elaims filed pursuant to it must la- adjudicated 
upon by the referee and will la* open to all defences to which they 
are subject. The cross-appeal was misconceived and unnecessary.

Judgment varied.

MAN. PERRY ?. PERRY.

C. A.
Manitoba Court of A tun at. t\rduc, Cameron anil Fullerton, JJ.A.

June 4, 1918.

1. Wills i§ 111 (1—125)—(Jirr ahrolvte—Restrict!no by other i-h<i\i-
SIOX8—PRECATORY WORDS.

Men- pr»*catory words in a will an- insufficient to restrict a wit 
absolute, unless the intention to do so is clear.

{Ferry v. Ferry, 37 D.L.R. 8fl, affirmed. |
2. Appeal (| VII J—415)—Statement or claim—Failure to support—

Substitution of new claim.
A plaintiff who has failed to sup|M>rt the case made in his statement of 

claim, cannot, after the action has ln-en tried, he permitted to abandon 
that claim and substitute an entirely new and inconsistent one.

Statement. Appeal from a judgment of Mathers, C.J.K.B., 37 D.L.R. Ml, 
dismissing an action for the repayment of certain moneys and the 
discharge of a ccilain mortgage. Affirmed.

E. J. McMarray and J. F. Davidson, for the plaintiffs; Richard* 
<i* Co., for defendants.

Perdue, J.A. Perdue, J.A.:—All the facts of any importance in this ra-e 
have lx*en set out in the elalxirate and carefully considered judg­
ment of the Thief Justice of the Court of King's Bench, before 
whom the trial took place. The main object of the suit was to 
set aside a mortgage made by the defendant Jemima Whitney 
Perry in favour of the defendant Haig, and to obtain payment to 
the plaintiffs of certain moneys alleged to have lx*cn unlawfully 
paid to him by the said Mrs. Perry. Charges of fraud, duress and 
misconduct were made against Haig anti the mendx-rs of the 
firm of Campliell, Pitblado & Co. The Chief Justice has found 
that there was no foundation for these charges, ami that no
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attempt was made at the trial to sustain them. With this find­
ing I am in complete agreement. In fact, on the ap|>eal. no 
argument was made in support of these charges or any of them.

The questions discussed hy counsel for the plaintiff on the 
appeal turned on the construction of the will of the late W. H. 
Perry, and whether his widow ami main beneficiary, Jemima 
Whitney Perry, was put to her election, whether she would take 
under the terms of the will, or against it and retain tlx- property 
already standing in her name.

1 will first deal with the interpretation of tlx- will, although 
I feel, after perusing the full and able discussion of tlmt subject by 
the Chief Justice, that little remains for me to add.

One thing stands out dearly on a perusal of the will; the 
testator assumed that he hail a disposing power over Isith the 
1.200 acres of wild land, and the home farm on which he and his 
family resided. He expresses a wish that the 1,200 acres I*' sold 
and the proceeds divided amongst his 8 sons that an1 named in 
the will, their shares until the time of payment to lie placed in 
their names at interest in a savings bank. This land was. as the 
Chief Justice finds, the property of Mrs. Perry, although the 
testator had provided the means by which it had lieen acquired. 
Then, in clear terms, he liequeaths to his wife the home farm, 
expressing the desire that it should lie worked as long as possible 
and whenever this liecame impossible from any good cause, that 
the farm should lie sold, the money obtaineil from the sale to go 
to his wife. The testator, no doubt, felt that he had liv his own 
work and exertions accumulated all the property and that he 
ought to have the right to say what should lie done with it after 
his death, notwithstanding the fact that the more valuable part 
of it stood in his wife's name and was in fact her property. It is 
very often the case that when a man for one reason or another 
places property in his wife's name, he still continues to treat it 
ss his own, his wife usually adopting his view us to the manage­
ment or disposition of it. I have no doubt that the testator in the 
present case believed that his wife after his death would fall in 
with the wishes expressed in his will as to the disposition of her 
pioperty, as well as to that which lielonged to himself. The 
1,2011 acres having lieen disposed of, as the testator thought, he
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then bequeathed to his wife the farm on which they résiliée I, 
referred to as the home farm. The bequest is clear and positive, 
but a wish is expressed as to the working of the farm “as long as 
possible." When the working of the farm became impossible I no 
doubt in the sense of impracticable) it was to be sold and the 
money obtained from the sale was to go to his wife.

So far the intention and meaning of the will are clear enough 
Then comes the clause relating to hi* daughter. He had, as lie 
believed, provided for the sons and he thought his wife might 
provide for the daughter. He says: “I wish and do want that 
my only daughter, Kdith Florence, shall inherit from her mother 
a share equal to that of the boys named above, and the balance to 
lie divided in equal shares lietween all our children then living." 
The expression "wish and do want" indicates wish or reque-t. 
The words “shall inherit from her mother" show that the expected 
share of the daughter is to come from the mother and not from 
the testator.

The word "inherit," in its strictly legal meaning, is used in 
contradistinction to acquiring by will, but in popular use this 
distinction is often disregarded: See Century Dictionary, pp. 
3097-8. In the will in question, which was not drawn by a lawyer 
the word is used in a popular sense. We often hear the expn-sion 
“inherited under his father's will" or some similar use of the word. 
In Watkini v. Frederick, 11 H.L.C. 358, 11 E.R. 1371, the follow­
ing expression was found in the will: “the elder son to inherit 
before the younger." Lord Westbury construed the expression 
“to inherit” as equivalent simply to the verb “to take.” The 
latter words of the clause relating to the division of "the balance" 
between all the children “then living" must refer to a disposition 
of money or property at his wife’s death. The testator would not 
expect his wife to divide her property amongst the children in her 
lifetime, and he had in his mind some «late, or the happening ol 
some event upon which the division should take place amongst 
the children “then living." This would naturally be the date of 
his wife's death. I think the proper meaning to put"on the clause 
is that the testator expresses a wish that his wife should divide 
her property by her will in a certain way. The mode of division 
he suggests may not only refer to the proceeds of the sali1 of the 
farm, if sold, but may include all the wife’s property. She did in
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fact possess property other than the farm mentioned in the will. 
The testator had no power to impose a trust upon his wife's own 
property, but he might express his wish or desire as to hmv she 
should dispose of her projierty by her will. The clause is uncer­
tain as to what property is referred to in connection with the 
word “balance.”

The Chief Justice has gone very fully into the decisions relating 
to the modern doctrine of precatory trusts. .V summary of the 
later cases and a discussion of the trend of nuslern authority 
relating to that subject are found in He Atkinson, 80 L.J. Ch.370. 
In that case Coaens-Hardy, M.R., said, at p. 373:—

With regard to HiU v. Hill, [1K97| 1 (j.B. 483. I desire for this purisme to 
adopt the observations of I xml Ksher as shewing that the court ought to be 
very careful not to make wools mandatory which are a mere indication of a 
wish or a request. The whole will must be linked at, and the court must come 
to a conclusion as best it can in construing, not one particular wool, but the 
will as a whole, as to whether the alleged beneficiary is or is not a mere trustee 
or whether he takes beneficially with a mere su|ieraddcd expression of a desire 
or a wish that he will do something in favour of a particular object, but without 
imposing any legal obligation.

In He Hamilton, [1895] 2 Ch. 370, was a case in which the 
testatrix gave legacies to her two nieces for their separate use and 
added; “1 wish them to bequeath the same equally between the 
families of 0. and P.” It was held by the Court of Appeal that 
there was no precatory trust. Lindley, L.J., said in that case, 
p. 373:—

You must take the will which you have to construe and see what it 
means, and if you come to the conclusion that no trust was intended, you say 
•o, although previous judges have said the contrary on some wills more or 
less similar to the one which you have to construe.

In Johnsonv. Farney, 9 I).Lit. 782, 14 D.L.R. 134,29 O.L.R. 
223, the testator had left his property to his wife, and added, 
amongst other suggestions: “I also wish if you die soon after me 
that you will leave all you are possessed of to my people and your 
people equally divided between them." The wife had property 
of her own and the wish expressed covered this property as well 
as that which the testator was leaving to her. It was held by the 
Appellate Division, affirming the decision of Boyd, J., that the 
wish was no more than a suggestion, and did not impose a trust.

Much reliance was placed by the plaintiff upon Comukey v. 
Bouriny-Hanbury, [1905] A.C. 84. In that case the testator 
bequeathed to his wife the whole of his real anil |>crsonnl estate 
and property absolutely
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in full confidence that she will make such use of it as I should have made 
myself and that at her death she will devise it to such one or more of my nieces 
as she may think fit and in default of any disposition by her thereof by her will 
or testament I hereby direct that all my estate and proierty acquired by her 
under this my will shall at her death be equally divided among the surviving 
said nieces.

In that ease the House of Lords, reversing the judgment of the 
Court of Appeal, held that there was an absolute gift to the %\ ife 
subject to an executory gift at her death to such of his niece* as 
should survive her, equally if more than one, so far as his »vife 
should not dispose by will of the estate in favour of the surviving 
nieces or any one or more of them. This intrepret..tion turned 
upon the words “1 hereby direct.” Lord Halsbury, L.C., said, 
p. 88:—

To my mind it is dear that lie (the testator) is contemplating that «he 
(the wife) shall have the full use of the property during her lifetime, and that 
after her death one or more of his nieces is to be the object of his bounty and 
if his widow does not select one or more, then they are all to share alike.

In the present case there is no direction, but only the expression 
of a wish. Again, in the Comittkry case the subject of the bequest 
is definite and certain—the whole of the testator's real and per- 
sonal estate and property—while in the present ease the bequest 
of “the balance” may refer to the proceeds of the home farm 
only, or it may include both that and his wife's own property.

I think the words used in the clause in question in the present 
case are no more than a suggestion on the part of the testator that 
his wife should lfequeath to the (laughter an amount equal to that 
received from the testator by each of the sons, and that she should 
divide the balance of her property amongst all the children of 
herself and her husband living at the time of her death. If this is. 
as 1 think it is, the correct interpretation of the will, Mrs. Pern* 
became the alisolute owner of the home farm and was at lilierty 
to deal with it as such.

We next come to the question of election on the part of Mrs. 
Perry. The Chief Justice states in his judgment that he pointed 
out to plaintiffs' counsel that the only possible way in which the 
estate as represented by the executor could liecome interested in 
the 1,200 acres would lie if the widow' were compelled to elect, 
and had elected to take what was given to her under the will, and 
had relinquished her title to the 1,200 acres. The question of 
election was not raised in the pleading.. The Chief Justice says
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that no application to amend wan made until after the trial. He 
then goes on to say:—

The action was based upon the theory that the testator owned both the 
wild lands and the home farm. That is the case the plaintiffs attempted to 
prove and they must stand or fall by it. 1 believe in freely |*-rmitting amend­
ments so that the real controversy between the parties may lx- tried, but the 
idaintiffs having utterly failed to sup|*>rt the ease made in their statement of 
claim, cannot, after the action has been tried, he jiermittcd to abandon that 
claim and to substitute an entirely new and inconsistent one, requiring a re­
alignment of (tartics.

These are cogent reasons for declining to consider the quMion 
of chrtion in this suit. Mrs. Perry was no doubt anxious to assist 
her children in their attack on the mcmlicrs of the firm of Camp- 
Mi, Pitldado A Co. Accordingly in her defence she makes the 
admission that, although the 1,200 acres were registered in her 
name, she held the land solely as trustee for her husband, ami 
after his death for the lieneficiaries under his will. Yet, as the 
evidence shows, she claimed and retained the land as her own 
after her husband's death and disposed of it for her own use. This, 
as the Chief Justice finds, was done with the acquiescence of 
W. T. Perry, the executor. The proceeds of the 1,200 acres have 
lieen dissipated by Mrs. Perry ami lost to the estate. Tim ques­
tion is not one of election. It is a matter that rests lietween the 
Miefieiaries on the one side and Mrs. Perry and the executor on 
the other. Purchasers for value, not aware of the trust, if there 
was one, are not affected by a breach of it.

The real object of this suit was to set aside the mortgage given 
to Mr. Haig on the home farm and other land and to recover the 
money paid by Mrs. Perry in connection with the Sherbrimke 
Street property. If the Perry family desire to call the executor 
ami Mrs. Perry to account in respect of their dealings with the 
estate, they can do so by a new suit or proceeding. The ap|>enl 
in the present suit must lie dismissed with costs.

Cameron, J.A.:—This action is brought by all the children of 
W. H. Perry (in his lifetime residing near Plympton, in this 
province), with the exception of two who had assigned their 
interests to one of the plaintiffs, and the eldest W. T. Perry, 
against Jemima Perry, widow of W. H. Perry, ami the said W. T. 
Perry, executor of the will of W. H. Perry, and against the mcm- 
liers of the firm of Camplxdl, Pithlado & Co. The action involved 
the construction of the will of W. H. Perry ami in the pleadings
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relief is asked against the defendant Haig for the repayment of 
certain moneys and the discharge of a certain mortgage. The 
action came on for trial before the Chief Justice of the King # 
Bench, who dismissed it as against all the ilefendants. The will 
in question, the facts involved and the pleadings, together with hi# 
conclusions on the facts and the law involved, appear fully in the 
judgment of the Chief Justice. On the appeal from this judg­
ment to this court the branch of the case asking for the repayment 
of moneys paid the defendant Haig, and for the discharge of the 
•5,000 mortgage given by Jemima Perry on what are known as 
the “home farm" anil the Portage la Prairie farm, was abandone d, 
the finding of the Chief Justice, fully exonerating the firm of 
Campliell, Pitblado & Co. from all charges against them, being 
unequivocally accepted.

Though the question is not directly raised by the pleading- it 
is contended that the testator having devised to the willow lands 
which were his own, and also lands w hich were hers, she was put 
to her election, and that in fact she elected against the will, by 
taking anil disposing of the 1,200 acres mentioned in the will, 
which were at the time of her husband's death and hail been lier 
property for some years prior thereto.

The question is whether the widow, if she has elected again-t 
the will, has forfeited her title under the will to the home farm. 
If her election against the will results in a forfeiture, the contention 
is sound. If, on the other hand, all that is raised by the election 
is the question of compensation to the disappointed devisee-, no 
question of title is involved, and the matter is not one that con­
cerns us in this action.

Now there may well be a question whether there wa# an 
election here. The fact of the widow dealing with the 1,200 acres 
as she did is not necessarily conclusive. To establish election hr 
conduct it “must lie by a person who has positive information a# 
to his rights to the property, and with that knowledge really means 
to give the property up.” Theobald on Wills, 7th ed., 112. and 
cases there mentioned. But it seems to me immaterial for the 
purposes of this rase, to decide whether or not there has liecn an 
election.

The question “whether the principle governing cases of election 
under a will is forfeiture or compensation" is discussed in Jarman
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on Wills, atp. 537: “The strung current of the authorities, par­
ticularly those of a recent date, is in favour of the principle of 
compensation.'1 And the author of the 0th edition, vol. 1, of the 
work concludes the citation from Mr. Jarman's original work with 
the statement: "It is now generally accepted as the settled doc­
trine of the court,” p. 538.

The subject is discussed by Mr. Swanston in the note to 
(,return v. //aimed, 1 Swans. 409, 36 E.R. 443, cited in Jarman on 
Wills, p. 537. He favours the doctrine of compensation in cases 
of election as contradistinguished from forfeiture anil points out 
that the infliction of forfeiture on a devisee electing to take against 
the will, beyond the extent of compensation to those whom his 
election disappoints, would he inconsistent with the principle on 
which the doctrine rests. The court interferes for the pur]*)se of 
earning out the intention of the testator and interferes only to 
the extent that is necessary to eflirt that purpose. To go further 
ami effect forfeiture would disappoint the testator's intention. 
Tlie modem cases clearly recognise the doctrine of compensation 
as now settled. He Vardon’n Trunin, 28 ("h. 1). 124, 31 Ch. I). 275; 
Cooper v. Cooper (1874), 7 H. of L. 53. In Royer» v. Jonen, 3 ("h.D. 
088, at 689, Jessel, M.R., says:—

If a peraon whose property a testator affine to give away takes other 
ls>nefits uniter the same will, anil at the same tins1 elects to keep his own 
pro|si1y, he must make eom|iensation to the iieraon affected by his eleetior 
to an extent not exceeding the benefits lie reocives.
This passage is cited and followed by Swinfen-Kady, J., in Re 
Roolh, [1906] 2 Ch. 321, at 325.

It follows, therefore, that even if the contention is sound that 
the widow has elected as against the will, her title to the home farm 
is wholly unaffected, and while she may lie liable to make com­
pensation to the tUsappointed sons, that concerns an issue which 
docs not arise in this suit. Her right to mortgage that property 
and the rights of the mortgagees under the mortgage thereon, in 
the circumstances of the case, are both unimpeachable.

The main question in the case arises u|ion the construction to 
be given to the following clauses of the will :—

I leave and bequeath on my wife J. Whitney this farm our home; and 
I wish the farm should be work as long aa possible and whenever this would 
become impossible from any good ceiwr, this said farm shall be sold ami the 
money obtained from said sale to go to my wife I wish and do want t hat my 
only daughter Edith Florence shall inherit from her mother a share equal

MAN.

CA.

Piasr

Viaav.



636 Dominion Law R/pokto. [40 DXJt.

MAN. to that of the boys named above and the balance to be divided in equal shares 
between all our children then living.

—— Ah to the effect of the alxwe clause's of the will, s. 26 of our
Pemy Wills Act, c. 204, R.H.M., has an application. It provides:— 
Perky. Where any real iwtate is devised to any person without any words of

^ ------ limitation such <h*visi* shall be construed to |tass the fee simple or other the
Cameron, J A. wjJO|e ^tate or inten*st which tlie testator had (tower to dispose of by wiM 

in such real (estate unless a contrary intention ap|iear by the will.
So that the widow, under the first of the cited clauses, takes 

the fee simple absolutely, unless a contrary intention ap|>ears.
What is the meaning to be given to the word “inherit ” as used 

by the testator? In the New Oxford Dictionary the following 
definitions are given:—“to take or receive (property, esp. real 
property, or a right. privilege, rank or title) as the heir of a form# r 
possessor (usually an ancestor) at his disease : to get, or come 
into the possession of, by legal descent or succession”; “to In- 
heir to (a (arson) ; to succeed as heir; to come into or take posso- 
sion of an inheritance.”

Ami there is also given as a transferred sense:—“to come into 
possession of, as one’s right or divinely assigned portion; to 
receive, obtain, have or hold as one’s portion.”

The Century Dictionary gives as a meaning:—“to receive by 
transmission in any way.”

The Imperial Dictionary- gives the following:—“In law, to 
take by descent from an ancestor; get by succession as the repre­
sentative of the former predecessor; receive as a right or title 
descendable by law from an ancestor at his decease: in law it i> 
used in contradistinction to acquiring by will: but in (xipular 
use this distinction is often disregarded.”

If we accept the contention for the plaintiffs ami take the 
wonts “ I wish ami do want ” of the alxive last quoted clause of the 
will as imperative, ami if we give the word “inherit” the meaning 
generally assigned to it as involving succession, the effect of it 
would Ik* to croate a life interest in the widow in the “home farm " 
If, however, under the same condition, we take the word “inherit " 
in the popular sense indicate! in the Imperial Dictionary a* 
equivalent to the term “acquire by will,” then there arises an 
absolute gift to the widow, subject to an executory gift to tin- 
children as set out in the clause. 1 would Is* inclined to think 
that that clear and s|x*cific direction as to the division among'!
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the children would tend to the adoption of former construction. 
However that may lie, it aeema to me that the result is the same.

My own view is that the doctrine of “precatory trusts’* so 
called is not directly applicable to the question liefore us for deter­
mination in arriving at the testator's intention. The term 
“precatory trusts” is an awkward one. As said by Rigby, L.J., 
it, Hr William«, (1807) 2 Ch. 12. at 27:—

'Ilus phrase is nothing more than a misleading nickname. When a trust 
is onee established it is equally a trust and has all the effects and incidents of 
a trust whether declared in clearly inqierative terms by a testator or deduced 
u|*>n a consideration of the whole will from language not amounting neces­
sarily and in its prim A facie meaning to an ini|X‘rative trust.

If wc assume the contention as correct that the widow takes 
merely a life estate, with remainder over, there can Ik* no question 
of a trust, precatory or otherwise, except in a limited sense. It is 
simply a case of a tenancy for life in tlic widow with remainder 
over as set forth. There is, it is true, a sense in which a tenant for 
life is trustee for the remaindermen.

He (the tenant for life) is u trustee in the sense that he cannot injure or 
di.qiose of the pro|ierty to the injury of the rights of the remainderman or 
acquire an outstanding title for his own exclusive Is-nefit but he differs from 
the trustee of a pure trust in that he may use the property for his exclusive 
benefit and take the income ami profits. 40 Cyc. 616-617.

See also Ix*win on Trusts, 12th ed., p. 711. But it is not this 
limited and special trusteeship that is meant when “precatory 
trusts" are spoken of in any of the cases that 1 have examined. 
Such special trusteeship arises by operation of law u|h>ii the 
creation of a life tenancy anil does not need to be deduced from 
uncertain terms of the will. Once the tenancy for life is estais» 
lished, the fiduciary obligations of the tenant for life to the remain­
dermen arise also.

On the other hand, let us take it as established that there is 
here a devise of an absolute gift to the widow, with an executory 
gift over to the children namml, that is, that there is a direction 
to the widow to leave the property by will in the pro|>ortions set 
forth. This case would, on the above assumptions, Is* similar to 
Comidsey v. Bmcriny-Hanbury, [1905] AX'. 84, where it was held 
that there was an altsolutc gift of the testutor's property to Ins 
wife, subject to an executory gift of the same at her death to such 
of her nieces as should survive her, equally, if more than one, so 
far as his wife should not dis|)ose of by will of the property in

MAN.

C. A.

».
Perky. 

Cameron. I.A.



638 Dominion Law Reports. [40 D.L.R.

MAN.

cTÂ.
Perry 
p v.

Cameron, J.A.

favour of the surviving nieces. In the opinion of the House of 
Lords, the question of precatory' trusts did not there arise. See 
Jarman on Wills, p. 880.

But there seems to be no reason in principle why precatory 
words as they are construed in the case of wills, where it is soughl 
to deduce a trust from the expressions used therein, should not bo 
similarly construed, when either a tenancy for life or a gift with an 
executory gift over is attempted to be established. “Mere pre­
catory words are insufficient to render the estate less than absolute. " 
40 Cyc. 1612. This principle is in accordance with that laid down 
in the English cases that where an absolute estate is given it is not 
to be restricted unless the intention is clear. Such also is the 
effect of the section in our Wills Act already cited.

On a review of the authorities on the subject of words such as 
these used here, “I wish and do want,” it is clear that the modern 
decisions are against the implication of a trust from the use of 
precatory words. Many of these decisions were cited to us and 
appear in the judgment of the Chief Justice.

Where the words of a gift expressly point to an absolute enjoyment and 
power of disposition by the donee himself the natural construction of subse­
quent precatory words is that they express the testator’s belief or wish without 
imposing a trust. Jarman 873.

Here we have a gift absolute of the fee simple of the home farm 
to the wife. The power of sale is superfluous and can Is- disregarded 
as the widow has full power of disposition. The fair eonclusion is 
that after making this absolute gift the testator had no intention 
of doing more than express a desire that his daughter and the other 
children named should share ultimately as he indicated, and ho 
had no intention of restricting the fee simple given his wife. As 
for the wools themselves, “ I wish and do want," they come within 
those which can be termed “vague expressions of wish or advice" 
which the courts are reluctant to construe as creating trusts. 
Jarman, p. 877, Lambe v. Eames, L.R. 6 Ch. App. 597 ; Re Hutchin­
son it Tenant, 8 Ch. D. 540; Re Adams it Kensington, 24 Ch. D. 
199, 27 Ch. D. 394; Re Diggles, 39 Ch. D. 253; Re Hamilton, 
[1895] 2 Ch. 370; Re Williams, [1897] 2 Ch. 12; Re Oldfield, 
[1904] 1 Ch. D. 549. If it was the intention of the testator to 
make a disposition by his will that should enure positively to the 
benefit of his children, subject to the life or other interest of his 
wife, it was easily competent for him to do so, and in view of the
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foregoing considerations it does not appear to me that we can 
read such a positive direction out of the words he has actually 
used.

Even if we were to give to the words “ I wish and do want " an 
imperative significance sufficient to create a life estate with 
remainder over, or an absolute estate subject to an executory 
gift, there remains an uncertainty as to the subject of the devise 
in the expression “shall inherit from her mother a share,” the 
effect of which must be considered. Doe's that mean “inherit 
from her mother a share of her mother’s property” or “inherit 
from her mother a share of my property” or “inherit from her 
mother a share of the home farm?”

In the case of a trust the subject of the gift must lx* certain. 
This must be an elementary consideration, and scarcely requires 
authority to support it. It can only be created “where the testa­
tor points out the objects, the property, and the way in which it 
shall go,” per Arden, M.R., in Malim v. Keighley, 2 Ves. Jr. 333, 
30 E.R. 659, discussed in Lewin on Trusts on p. 150. “Though 
some property may be mentioned out of which a trust is to be per­
formed, that is not enough, if it is not clear what the property is,” 
if, for instance, “the precatory words apply not only to the prop­
erty given by the testator, but to all the property of the 
legatee,” Theobald, 490; Eade v. Bade, 5 Madd. 118; 56 
E.R. 840; Parnall v. Parnall, 9 Ch. D. 96; Mussoorie Bank v. 
Raynor, 7 A.C. 321. “There must also be a definite subject,” 
Jarman 872. And these considerations are applicable where it is 
asserted the testator intended to create a life estate, or to give an 
absolute estate subject to an executory gift. Clearly the subject 
of the gift over must be certain, or the gift is ineffectual.

Who is able to say beyond doubt, whether the testator meant 
to say here that the daughter shall inherit from her mother a share 
of her mother’s estate or of her father’s whole estate, going to the 
mother, or of the particular farm specifically devised?

If we were at liberty to insert after the word “share” the words 
“of the said farm,” this difficulty would be disposed of. But to 
do that we would be falling back upon conjecture, which we are 
not at liberty to invoke. Jarman, p. 588. The mother had prop­
erty of her own, and that fact and the uncertainty of the meaning 
of the words in the clause referred to lead to the conclusion that
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the testator was merely expressing a wish and not imposing un 
obligation. Even if the introductory words of the clause were : 
“I direct.” then the uncertainty of the subject matter of the gift 
is such that it would be impossible to give effect to the gift over, 
or the executory gifts, as the case may be. As Bowen, L.J., in 
Re Diggles, 39 Ch. D. 253, points out, “uncertainty of the property 
and object are reasons for not construing the will as creating a 
trust.” And the same reasoning is applicable where it is sought 
to restrict an absolute gift in a will by the effect of succeeding 
expressions with reference to the subject or object of the gift 
which are vague and uncertain.

In my judgment, therefore, the appeal must tie dismissed.
Fullerton, J.A.:—The only question discussed on the argu­

ment was the right of the plaintiffs to set aside a certain mortgage 
for $5,000, bearing date November 17, 1914, made by the defend­
ant Jemima Whitney Perry to the defendant Jqhn T. Haig, and 
covering the northeast quarter of section three in township ten 
and range five, east of the first principal meridian in the Province1 
of ' lanitoba.

The plaintiffs are the ehildren of the late W. H. Perry, who 
died on Decemljer 3, 1907. The only property, other than farm­
ing utensils, of which he died possessed, was the property covered 
by the above mortgage, which, for convenience, we will call the 
“Home Farm.”

He left a will in the following terms:—
Plympton, Aug. 20, 19%.

I W. H. Perry, sound in mind but sick in the body, do hereby make my 
last and only will.

I wish that the 1,200 acres of wild land I possess to be sold at the best 
conditions possible and the amount of said sale to be divided in equal shares 
between my eight sons living at home, viz : Charles Arthur, Walter Alexander, 
Robert Gordon, Edward Faneourt, Alfred Ernest. Frederic Bailey, Harvey 
Warren Wilkinson, Russell Earl.

In no case can they touch or handle their capital before they go and settle 
or at the age of 21 years old. The said shares to be placed at interest in a 
savings department of a chartered bank at their proper names.

I leave and bequeath on my wife, J. Whitney, this farm, our home; and 
I wish the farm should be work as long as possible and whenever this would 
become impossible from any good cause, this said farm shall be sold, and the 
money obtained from said sale to go to my wife.

I wish and do want that my only daughter, Edith Florence, shall inherit 
from her mother a share equal to that of the boys named above, and the 
balance to be divided in equal shares between all our children then living.
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And I do appoint my son, William, the executor of this my only and last
will.
Signed in the presence of W. H. Perry.

D. Ferguson, Thomas Wilson, F. Royal, M.D.

The transactions loading up to the making of the mortgage 
attacked in this action are described by the Chief Justice, who 
tried the case, as follows:—

On the 14th September, 1912, J. T. Haig, n tered into an agreement to 
sell to Mrs. Perry Lot 246 on Sherbrooke St., Winning, for $27,225, payable 
$6,806.25 cash, upon the execution of the agreement, and a like sum on the 
14th September in each of the years 1913, 1914 and 1915 with interest at 6%. 
The sale was negotiated by a real estate agent with whom Mr. Haig had listed 
the property for sale, Mr. W. T. Perry therein representing his mother. On 
September 18, 1912, the latter paid to Mr. Haig $6,431.25 and on the following 
day a further sum of $87.50; these two sums, together with $200 previously 
paid, representing the cash payment after the adjustment of taxes, etc., had 
been made.

Mrs. Perry failed to make the payment of either principal or interest 
which fell due under the agreement on the 14th September, 1913, but in lieu 
thereof she gave her promissory note for $8,056, payable on the 14th July, 
1914, to J. T. Haig and Isaac Pitblado, who owned a half interest in the lot 
sold, and she at the same time transferred to them her interest in some real 
estate situate on Balmoral Street and Young Street, and gave a mortgage on 
the home farm for $8,056, as security for the payment of the said promissory 
note. The Balmoral St. and Young St. lands were part of those received in 
exchange for the wild lands. Later Mrs. Perry, with the consent of Haig and 
Pitblado, traded her interest in these latter lands for 240 acres of farm lands, 
near Portage la Prairie, hereinbefore referred to, these latter lands being 
conveyed to Haig and Pitblado.

The note was not paid when it fell due. and Pitblado and Haig sued Mrs. 
Perry upon it. After action a settlement was arrived at, Mr. II. V. Hudson, 
a well-known solicitor, therein acting for Mrs. Perry. By the terms of the 
settlement Mrs. Perry was to give a quit claim deed of the property on Sher­
brooke St., purchased from Mr. Haig, and to give a mortgage upon the home 
farm and the 240 acres near Portage la Prairie for $5,000 payable $300 in 
November, 1915, and 1916, $400 in November, 1917, $500, in November 1918, 
and the balance in November, 1919. This quit claim deed and mortgage were 
to extinguish all claims against Mrs. Perry, all other securities were to be 
returned to her, and the $8,056 mortgage was to be discharged.

In the statement of claim these various transactions are set out 
and it is charged in par. 14 that defendant Haig, by duress and 
by the fraudulent representation that he required a note as accom­
modation in order that he could raise money, induced Mrs. Perry 
to sign the promissory note.

Par. 15 charges that defendant Haig compelled and induced, 
by the representations referred to, Mrs. Perry to assign, as security, 
the properties on Balmoral and Young Streets and further induced
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ami coerced Mrs. Perry to execute the mortgage for $8,056 on the 
home farm.

Par. 16 alleges that the properties on Malmoral and Young 
Streets were, with the consent of Haig, exchanged for the 210 
acres of farm land near Portage la Prairie, and that Haig induced 
and coerced Mrs. Perry to convey them to him.

Par. 18 alleges that Mrs. Perry was unable to pay the said 
note and that Haig induced Mrs. Perry to quit claim the lands on 
Sherbrooke St. purchased from Haig whereby the estate was 
improperly and illegally deprived of the Raid lands.

Par. 21 alleges that Mrs. Perry had only a life interest in the 
home farm.

In so far as the mortgage was in question in the action, only 
two questions were discussed at the trial: 1. Was Haig guilty of 
any fraud in connection with the taking of the mortgage? 2. Was 
Mrs. Perry the owner of the home farm or had she only a life 
interest therein?

The Chief Justice found that there was not a tittle of founda­
tion for the charge of fraud, duress or other wrongdoing on the part 
of the defendant Haig, anil counsel for the appellants on the argu­
ment admitted that this finding was correct.

He also held that under the will Mrs. Perry took the whole 
estate in the farm.

The 1,200 acres of wild land referred to in the will did not 
belong to the deceased, but were the separate property of Mrs. 
Perry. After the death of her husband she disposed of all these 
lands.

The statement of claim in the action claimed these lands as 
part of the estate and a great deal of evidence was given on this 
issue.

The Chief Justice pointed out to the plaintiffs’ counsel on the 
trial that the only possible way in which the estate, as represented 
by the executor, could become interested in these 1,200 acres 
would be if Mrs. Perry were compelled to elect and had elected to 
take what was given her by the will and relinquished her title to 
the 1,200 acres of land. No application was made at the trial to 
amend, nor was the question argued.

Counsel for the appellants sought to raise the question of 
election on the argument before us, and as his right to do so
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depended on a careful examination of very lengthy pleadings, he 
was permitted to present his argument on the question.

I have carefully examined the statement of claim and have 
arrived at the conclusion that an amendment is necessary Indore 
the question of election can be dealt with. I do not think any 
amendment should lx1 granted at this stage.

The only other question I have considered is the construction 
of the will. The construction placed upon the will by the Chief 
Justice appears to me to l)e the correct one.

I would dismiss the appeal with costs. Appeal dismissed.

WOODSTOCK ELECTRIC RAILWAY, LIGHT A POWER Co. v. 
DOMINION TANNERIES, Ltd.

New Brunswick Supreme Court, Ap/wal Division, Hazen, C.J., White and 
(trimmer, JJ. April 19, 1918.

Assignment (| III—30)—Agreement to supply electric power— 
Notice or assignment necessary—N.B. Judicature Act. 1909, 
s. 19 (6).

An assignment of an agreement to supply a coqioration with electric 
power and light for a term of years is unenforceable until notice of the 
assignment is given in accordance with s. 19 (6) of the New Brunswick 
Judicature Act, 1909.

Appeal by defendant to set aside verdict entered for plaintiff 
on trial before McKeown, C.J., K.B.D., without a jury, and to 
enter a verdict for defendant, or for a new' trial. Affirmed.

J. C. Hartley, K.C., for appellant; A. B. Connell, K.C., for 
respondent.

The judgment of the Court was delivered by 
Grimmer, J.:—The plaintiff company is a corporation whose 

head office is at the town of Woodstock in the county of Carleton, 
and whose chief business is the manufacture and sale of electric 
light and power in said town and its vicinity.

In the year 1912 it entered into an agreement with J. D. 
Dickinson & Sons, Ltd., a corporation located in said town, to 
supply it with certain electric power and light for a period of 10 
years upon the terms and conditions set out in the said agreement. 
The contract apparently was in full operation until October 6, 
1916, when the Dickinson Co. assigned the same to the defendant 
company, the Dominion Tanneries, Ltd., which had purchased all 
its physical assets. Without the formal making of a new' or fresh 
contract, the defendant company took and continued to take from
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the plaintiff, the power and light necessary to the operation and 
carrying on of its business, tinder the contract above mentioned 
the plaintiff was to furnish sufficient electric power to operate 2 
motors of 50 h.p. each, and fully light the tannery establishment 
of the Dickinsons, and the residence of John F. Dickinson, during 
the term of the contract, and subject to its provisions and “at 
the times as said Dickinsons shall require the same,” at a stated 
price of $1,800 per year, payable at the rate of $150 per month.

After the advent of the defendant company, certain change* 
were made in their power plant, particularly by the addition of 2 
transformers and 3 motors, being two of 10 h.p. and 1 of 5 h.p. 
respectively. The plaintiff also installed two meters, one of 220 
volts, and one of 2,2(X) volts for the purpose of ascertaining the 
amount of power and light used.

The defendant company also increased its general plant by the 
erection of two warehouses for storage purposes.

This action was brought to recover the sum of $1,725.07 for 
ele trie power and light supplied by the plaintiff to the defendant 
in the months of October, November and December, 1916, and 
during the months of January and February, 1917. The plaintiff 
claimed it was entitled to t>e paid for the power ami light supplied, 
at the regular rates charged to its customers in the town of Wood- 
stock, namely, at the rate of 2 cents per kilowatt, hour for all the 
electric power and light supplied at the defendant’s plant.

The defendant relied upon the so-called Dickinson contract, 
under the assignment thereof, as a defence to the action, and it 
thus became necessary for the judge who heard the cause to make 
a finding in respect to the validity thereof. After considering the 
evidence, he delivered a judgment holding that the assignment wag 
legally and properly made, and that the defendant was the legal 
and proper assignee of the lighting and power contract entered 
into between the plaintiff and J. D. Dickinson & Sons, Ltd., but 
that the defendant could not avail itself of the assignment as a 
defence to this action, inasmuch as the notice required by s. 19(6) 
of the Judicature Act had not tieen given to the plaintiff before 
action brought .

In this, in my opinion, as hereinafter explained, he was correct, 
as it clearly appears from the evidence, as well as being admit ted 
by the defendant’s solicitor, that notice of the assignment of the
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contract was not given until after service of the writ in tliis action 
was accepted by the said defendant's solicitor.

I am also of the opinion the contract under the provisions of 
the ahove-recited Act is one that might ami could l>e assigned, 
hut as for the reasons herein stated, tin* defendant cannot rely 
upon the assignment as a defence to the action, it liecomes un­
necessary to discuss or lalxmr the general effect thereof, so far as 
the several interests of the parties thereto are concerned.

The trial judge also found that, while practically no new con­
tract had l>eon entered into l>etween the parties as to the supply 
of power and light, that while the manager of the defendant com­
pany had asked for a new contract which he could submit to the 
head office of the defendant in Chicago, and while an offer had 
l>een made by the plaintiff, which however had not lx*en accepted 
hv the defendant, yet tin* defendant was content to pay what 
might Ik* a fair and reasonable price for the services render»*d by 
the plaintiff, to Ik* determined in tin* last resort by the courts, and 
he ordered a verdict ami judgment to Ik* entcml for the plaintiff 
for 81,725.67, the sum agn*ed upon Is tween the parties for which 
the defendant would Ik* liable, if unable to take advantage of the 
assignment of the contract.

Against this judgnlent the defendant appeals, alleging error on 
the part of the judge: (1) in holding that other elements had lx*cn 
introduced by the assignment which affected the burden of tin- 
contractor's obligations; (2) in holding that, by s. 19(6) of the 
Judicature Act (1909), written notice of the assignment of the 
contract was necessary l>efore the same would lx*eome operative 
against the plaintiff, ami (3) in failing to hold that the assignment 
was <*quitahle, and that, therefore, no notice of it was required.

In viewr of the judge's finding, as 1 understand the result thereof, 
no consideration n<*ed here Ik* given the first objection.

As to the second, it is very clear to me that, under tin* section 
of the Judicature Act quoted, provided certain sections are com­
plied with, any debt or other legal chose in action may Ik* assigned 
so as to vest in the assignee the legal right to the same and the 
remedies therefor, with power to give a good discharge. The con­
ditions which must Ik* complied with are (1) the assignment must 
be in writing under tin* hand of the assignor, (2) the assignment 
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w~ **' must be alwolute, and not purporting to Ik* by way of change
8. ('. only, (3) and express notice in writing of the assignment must be

Woodstock given to the debtor, trustee, or other person from whom th - 
Ei.evthh assignor would have lieen entitled to claim the debt or chose in
nAILW A\,
Lujht A action. Such an assignment takes effect only from the date of

?ow®H ( the notice, and operates under the statute only as from the date

Dominion of such notice. 4 Hals. 367.
Tanneries

Ltd. It was a well-know n rule of the common law, that no possibility,
Grimmer, j right, title or thing in action, could lie granted to third parties for

it was considered a different rule would result in multiplying 
litigation, as it would in effect be transferring a lawsuit to a mere 
stranger. At law, therefore, with the exception of negotiable in­
struments, bills of exchange, and some other few securities, this, 
unless the debtor assented to the transfer, continued to be the 
general rule, until the Judicature Act, 1873, was passed. If the 
debtor assented, then the right of the assignee was complete :it 
law, so that he might maintain an action against the debtor, upon 
the implied promise to pay the debt, which is the result of such 
promise.

Now, however, by the Judicature Act, 1873 (36 & 37 Viet. c. 
66) of which the said s. 19(6) of our Act is a copy, any absolute 
assignment by writing under the hand of the assignor, of any debt, 
or other legal chose in action, of which express notice in writing 
has been given to the debtor, trustee, or other person from whom 
the assignor would have been entitled to claim such debt, &e., is 
effectual in law to pass the legal right in such debt or chose in 
action, from the date of such notice, and all remedies for the sanu-, 
subject however to certain conditions contained in said section.

It is plainly and distinctly stated in the section that to make 
the assignment effective, express notice in writing, under the hand 
of the assignor, must lie given to the debtor, or other person entitled 
thereto, or who is expected tb be charged or bound thereby, and 
not only must this first Ik* done, but it has l>een held that such an 
assignment only takes effect from the date of the notice.

Therefore, as the notice in this case was not given until after 
the suit w'as commenced, the judge, in my opinion, was correct in 
the opinion he arrived at in this respect.

There is nothing to the third objection.
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An examination of the facts and evidence upon which the 
judge based his finding that the defendant was content to pay 
what might lie considered a fair and reasonable price for the power 
and light supplied them, discloses, as stated, that the contract was 
assigned on October 6, 1916. That no notice thereof was given 
the plaintiff, but having heard of the sale of the Dickinson property 
and plant on the street, as a first intimation of its refusal to lie 
1 found thereby, or to lie considered as consenting thereto, the 
plaintiff proceeded within a few days to place a meter in the 
Dickinson house, which, under the contract, was to lie supplied 
with light without extra charge. This it was stated by Car veil, 
the plaintiff's managing director, was done because they took the 
ground that the contract was null and void and was cancelled by 
the assignment, and that neither Dickinson nor the defendant 
were entitled to any lienefit thereunder. Also, that having satis­
fied himself that the defendant had Ixiught the physical assets of 
the Dickinson Co., on the 10th or 11th of ( K*tôlier he gathered 
up three of the directors of the plaintiff company and went with 
them down to the defendants plant. That they were shewn 
through the plant and found it was lieing operated by power 
supplied from their works. That they then returned to town and 
found one Willard, the defendant’s manager, who was absent when 
they went through the plant, and told him what they had done, 
and that as he was using electricity supplied by them, an arrange­
ment of some kind would have to lie made. That a meeting of 
the plaintiff’s directors was called and a letter was written and sent 
to the defendant company (the same lieing personally delivers! to 
Willard) under date of Octolier 11, by which a new contract was 
proposed, the plaintiff stating at what prices it w'ould furnish 
current for lighting, and supply power for operating the defendant’s 
plant.

It appears that Carvell discussed the contents of the letter 
with Willard, who stated he knew nothing alxiut electricity, but 
that their expert was coming, and he would talk to him alxiut it. 
In a few days the expert, Nash, arrived, and afterwards stated to 
Carvell the only objection he had to offer was, that it was too 
much, or too high, if it was atiout a cent and a half a kilowatt hour, 
it would suit him all right. A numlx»r of conversations took place 
lietween these parties in respect to the requirements of the de-
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fendants, the changes they proposed to make in the plant, the 
power that would 1m* required, during most of which he, Carvel I, 
on behalf of the tiff, reiterated their repudiation of the assign­
ment of the Dickinson contract, and absolutely refused to 1m* bound 
thereby, or to recognise the same.

No answer was ever received to the plaintiff's letter, nor does 
it appear the parties ever came together thereon, but notwith­
standing the assertions of the plaintiff with respect to, and then- 
repudiation of the original contract and its assignment, and that 
though Willard stated he had no authority to make or accept a 
new contract, but that it would have to Im* put up to and accepted 
by Chicago (meaning the head office of the defendant company), 
the defendant continued to take and receive what power and light 
it required, from the plaintiff.

Also without elaborating the evidence at too great a length, 
it appears the expert, Nash, in attending to his duties, procured 
and installed in the defendant's plant and at its expense, 2 trans­
formers, and 3 small motors, to provide additional power, and 
which were installed at the defendant's expense.

The plaintiff also purchased and installed 2 meters for measur­
ing the electricity sold to the defendant under the following cir­
cumstances : Carvell states the expert Nash had been away, and 
upon his return, in view of rumours he had heard, he went to see 
him. He found him at the Carlisle Hotel, and said to him, “Are 
you peoph o >ing to take power from us or not? I want to know." 
He said ertainly we are, what put that in your head?” “I 
(Carveli said, ‘That is all right, I understood you weren’t, and I 
wanted to Im* positive, so as to know whether to buy meters or 
not.’ He said, ‘Go ahead and buy your meters.’”

This the plaintiff did and installed the meters on the 13th or 
14th of December. They also sent monthly statements to the 
defendant for the light and power supplied to it, and in no case was 
any acknowledgment of the receipt of the statements by the de­
fendant ever made, nor any payment thereof, nor was any claim 
or protest made or entered, that they should not be called upon to 
pay save only as, ami according to the terms and conditions of the 
assigned contract.

Upon this, and much other similar evidence which it seems 
quite unnecessary to labour further, coupled with the fact that 2 
new warehouses for storage purposes were built by the defendant

7
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ami Itecame an addition to its plant, necessarily involving the use 
of electric light over and altove that used and required Indore they 
were erected, I am fully of the opinion the learned trial judge had 
Indore him sufficient evidence to justify him in reaching the con­
clusion that while in fact no now contract had ln*en entered into 
between the parties, vet the defendant had been taking its supply 
of light and power from the plaintiff under an contract,
Itcing content to pay what might finally lx* considered a fair and 
reasonable price, and 1 think the finding and judgment should not 
Ik* disturlied. The appeal will lie dismissed with costs.

A ppeal dimissed.

Re ELLIOT.
Ontario Su/tretne Court, A /tell ate Dirwion, Meredith. C.J.O., Magee, llodgm*. 

•né Ferguson. JJ.A.. and Ham, J. December 10, 1917.

1. Executors and administrators (| II A—24)—Delay in distribution or
ESTATE—ORDER AUTHORISING TO BORROW—HVUCBMKION DUTIES.

An order authorising executors to Imiitow a sufficient amount to pa\ 
succession duties, a small sum advanced by the executors, an existing 
mort gage on the property, and tlie executors' commissions up to the time 
of the application, on the security of a mortgage on the testator's property, 
isyrofierly made where the distribution of the estate is delayed under the

2. Executors and administrators (f IV C—100)—Expenditures—Per­
manent repairs—Apportionment betw een capital and income.

The burden of expenditurea made by executors for rc|iairs and im­
provements of a |s*nnanenl character, made in on 1er to procun* a tenant 
for the property, should be np|s>rtioned hetwt-en capital and income in 
accordance with the rule in In re Freman, [I898J 1 Ch. 28. S3.

[Hrenton v. Day. (1805) 1 I.R. 518; He Smith; Hull v. Smith ( 1901 ). 84 
L.T.R. 835, follow’d!.|

Appeal by Edward John Elliot from an order of the Judge of 
the Surrogate Court on passing the accounts of the executors of 
the will of John S. Elliot, deceased, and from an order of Britton, 
J., allowing the executors to mortgage the real estate for $21,(XX).

By his will and a codicil to it, the testator appointed his 
wife and the Toronto General Trusts Corporation his executors, 
and directed that the income of his estate, until the period of 
the distribution of his estate, which was not to l>e later than 10 
years from the date of his decease, after paying all expenses for 
upkeep, taxes, repairs, ami other necessary expenses, lie used 
and expended by his wife in maintaining a home for herself and 
their children, and in the support, maintenance, and education 
of the children, and that, when the period of distribution arrived, 
the corpus of the estate should lie divided tietween his wife and his
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three children—two-third* in equal portions between the children 
and one-third to his wife absolutely.

The order of Bhitton, J., was made on the application of 
the executors, and it authorised them to borrow, on the security 
of a mortgage of the testator’s hotel property, the sum of $21,0011. 
which was required to pay : (1) succession duties ; (2) some small 
advances which had been made by the Toronto General Trusts 
Corporation, amounting to about $300; (3) an existing mortgage 
on the property; and (4) the executors' commission, on passing 
their accounts and administering the estate up to the time of tin- 
application; and the order provided for the application of the 
money borrowed for these purposes.

(Irayton Smith, for appellant.
C. J. Holman, K.C., for the executors and the widow of the 

testator, respondents.
The judgment of the Court was read by
Meredith, C.J.O. (after setting out the facts as above) Tin- 

order of Mr. Justice Britton was, we think, properly made. Any 
question as to the application of the payment for succession duties 
will be dealt with on the passing of the accounts of the executor», 
but it was proper that these duties should be paid in the first 
instance by them.

The appeal from the order of the Judge of the Surrogate 
Court relates to expenditures made by the executors for repairs 
and permanent improvements and in the purchase of tracks 
fixtures from an outgoing tenant of the hotel property, which 
was owned by the testator at the time of his decease, the nature 
of which I shall afterwards mention.

No question is raised as to the propriety of making those 
expenditures; but the appellant contends that they should 1* 
charged against income, and not, as the learned Judge decided, 
against capital.

The hotel property was, at the time of the death of the tes­
tator, under lease. Upon the expiration of the lease, the tenant 
offered the trade-fixtures in the hotel, which belonged to him, 
for sale. Such fixtures were necessary for the hotel; and, if they 
had been removed by the tenant, the cost of replacing tln-m 
would have been between $1,500 and $2,000; and, the tenant 
being willing to leave them in the hotel if he were paid $ti!W, 
the executors, deeming it to be for the benefit of the inheritance,



40 DXJl.l Dominion Law Reports. 651

as it no doubt was, to purchase them at that price, purchased ONT-
them from him ; and this sum of 1690, made up of two items in 8. C.
the executors’ account, has been, as I have said, charged against jj, 
capital. Eluot.

The expenditure for repairs and improvements amounted to n««uib,cj.o. 
$1,000. These repairs and improvements were trade in order 
to convert a stable, which had been used in connection with the 
hotel, into a garage. It was necessary to make them in order 
to procure a tenant, and they were of a permanent character.
By the terms of the lease which was entered into, provision was 
made for making them, and it was provided that the executors 
should contribute $1,000 to the cost of them, and that the tenant 
should pay the remainder of the cost, and be recouped by a de­
duction of $20 from each month's rent until he should have Is-en 
repaid the whole of his expenditure.

It was found by the learned Judge that, at the time of the 
decease of the testator, the premises w’ere in “a considerable 
state of dilapidation," and part of this expenditure was for 
repairs which were necessary on that account. The whole of 
the expenditure did not exceed $2,500, and it is found by the 
learned Judge that it was necessarily made in order to obtain a 
tenant at a fair rental.

I do not think that the executors were justified in purchasing 
the trade-fixtures or making the permanent improvements with­
out having obtained the sanction of the Court; but I have no 
doubt that, if they had applied under the Settled Estates Act for 
authority to make them, the authority would have been given on 
proper terms, as was done in In re Freman, [1898] 1 Ch. 28, 33, 
and in an earlier case of In re Hotchkye, 32 Ch. D. 408.

In In re Freman, North, J., held that the right thing to do 
was that the money required for the repairs that were in question 
in that case should be borne by the capital, but the tenant for 
life would have to keep down the interest on that capital; that, 
if the money were taken out of other personal estate, the tenant 
for life would get so much less income because that investment 
would not produce income; and if, on the other hand, the money 
were borrowed on mortgage, the interest on the mortgage would 
have to be kept down by the income, and the income of the 
tenant for life would be reduced by the provision that would 
have to be made to keep down the interest on the mortgage.
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OWT‘ In the Hotchkys case it was said that the burden of repairing
8. ('. ought to lie thrown upon the estate in such a way as not to throw
g, it entirely upon the tenant for life or upon the remainderman.

Elliot Both of these cases were cases in which the repairs were
Metsdiiii.CJ.o. necessary in consequence of want of repair which existed at tIn­

time of the death of the testator under whose will the tenant 
for life and the remainderman took, but the principle of the de­
cision is applicable to any expenditure which neither the tenant 
for life not the remainderman is under an obligation to make.

Inasmuch as, by the will of the testator in the case at bar, 
repairs were to be paid for out of income, any want of repair 
arising after the death of the testator must be made good out of 
income, but this obligation does not extend to dilapidation exist­
ing at the time of his death. It was so decided in Breretou v. 
Day, (1895] 1 I.R. 518, where the obligation of the tenant for 
life was to pay the “ head-rents and other outgoings," and in 
Re Smith, Bull v. Smith, 17 Times L.R. 588, 84 L.T.R. 835, 
where the obligation was to pay “all rates, taxes, outgoing- 
and repairs.”

There was not lief ore the learned Judge, and there is not 
before us, the material necessary for apportioning the burden 
of the expenditures in question in accordance with the rule laid 
down in In re Freman', and, unless the parties can agree as to 
this, the ease must go back to the Surrogate Court to be dealt 
with in accordance with that rule.

It does not appear how the monthly deductions to which 
the tenant is entitled under the terms of his lease have been dealt 
with. If the executors deduct them from the income, it is prob­
able that the widow will pay out of her income more than she 
would lie called upon to pay according to the rule for apportion­
ing the burden of the expenditures in question which should lie 
applied.

If the parties desire it, the case may be spoken to on the 
question as to the reference back.

If the case goes back to the Surrogate Court, the appellant 
should pay the costs of the appeal as to these expenditures, if it 
be determined that less than has been charged to capital should 
have been charged to it; but, if the opposite conclusion is reached, 
there should be no costs of the appeal to either party, as each
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party has failed in maintaining the proposition for which he con­
tended.

The appeal from the order of my brother Britton should In* 
dismissed with costs.

WILCOX & FROST Ltd. ?. LAMARRE.
(find*,c King's Bench, Airhamlteaull, ('. ./.. Ltmrgm, Cross, and Carroll, JJ.

January 24, 1918.

Contracts (§ IV—330)—Implied condition—Delivery by general cargo 
ships—Impossibility of performance—Release.

A vendor is released on the ground of iin|sissihility of perfonnance, if 
an implied condition in the contract, that freight space could lie booked 
for certain deliveries, by general cargo ships in the ordinary course of 
transport, cannot be realised. If there is no such implied condition it must 
be proved that the goods could not be shi|>|ied from another port or on any 
tramp vessel.

Appeal from the judgment of the Superior Court in an action Statement, 
for damages for failure to deliver goods under a contract. Re­
versed.

The action is in damages for failure to deliver hay. The 
appellant, a company dealing in hay and doing business in London,
England, claims $2,854.54. The contract was made in the follow­
ing terms:—

Wc hereby confirm the sale of tit)0 tons of clover mixed hay at the rate 
of Mis. c.i.f. Dindon on the basis of 15s. frt. from Boston. Any difference of 
above fri ight rate to be at your debit if over, or credited, if less. Delivery to 
Ih- made in about equal amount *»f 150 tons each month of December, January,
February and March next. Terms: 1)0', on documents, balance as soon as 
Dmdon weight ascertained. All hay to lx* sound and not less than 1011 crop.
Yours truly (signed) W. Lamarre A Cie.—Accepted (signed) Wilcox &
Frost, directors.

The damages claimed consist in the difference between the 
contract price and the market prices at the place at which delivery 
should have lieen made, less the lighterage and dock dues.

The defence may he summarised in three points: (1) dénégation 
of any fault in the non-performance of the respondent’s obligations;
(b) impossibility of delivering the hay on account of the cessation 
of ocean-carriage of hay on ships Ixnind for Ixmdon ; (c) no suffering 
of damages on the part of appellant, inasmuch as the excess 
freight chargeable to the appellant would have made the cost of 
the hay greater than the cost of replacing it.

The Superior Court found that the respondent had made de­
fault in delivery, but that the appellant had suffered a loss only in
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respect of one of the quantities deliverable monthly, and that the 
loss was $282.08 for which sum judgment was given against the 
respondent.

In appeal the judgment was reversed and a sum of $929.84 w as 
granted.

Meredith, Holden & Co., for ap]>ellant; J. S. Lamarre, for 
respondent.

Cross, J:—The defendant takes the ground that she is not 
liable at all, but as she has not appealed, she recognises that if she 
makes good her contention the result will be dismissal of the appeal, 
but not the setting aside of the judgment so far as it is against 
her.

As regards the facts, it may be said generally that the dispute 
has arisen out of the great difficulty encountered in securing cargo- 
space for transport of hay from Boston to Ixmdon at the times at 
which shipments were to have lieen made.

Both parties realised that difficulty. On her part, the respond­
ent sent the first car-load of hay to Boston only on December 19, 
and the next—say 24 tons in all—in the lieginning of January and 
she does not appear to have sent forward any more.

On the part of the appellant, I find that, in a letter from the 
appellant to the respondent, dated October 24, 1911, it is said:

We arc now in correspondence as to which will be the best way and cheap­
est to get the hay ship|>ed which we have bought of you. Ronald who is our 
Boston agent informs us that the present rat * from Boston to London is 
£1 2s. 6d. per ton but we hope to do even better than this at this time of the 
year. This is an exceedingly dear rate and we do not think that it can last.

In a letter from the respondent to the appellant, dated December 
1, the respondent said, inter alia : “ We are ready to ship a few loads, 
but would not do so before we made sure of the freight,” and went 
on to propose that, in view of the difficulties encountered by both 
seller and buyer, the contract should be cancelled on her paying 
a small damage, and added : “Your reply will be awaits! with 
more or less anxiety, but we don't want to be the cause of any (sic) 
for you, as we offer to pay or stand by our contract.”

On December 20, 1911, the appellant cabled to the respond­
ent:—

Letter now in post for you. Commence shipments soon as |x>ssil>le. 

and on the same date said by letter that its terms for a cancellation 
would have to lie such that it did not think that the respondent
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would accept them and added “meantime shrill feel greatly obliged 
if you will hurry forward 100 tons or 200 tons as quickly as possible.”

In a letter of January 9, 1912, to the appellant, the respondent 
repels the idea that she was seeking to withdraw from her contract 
and goes on to point out that she had hay ready for shipment, but 
held it back on account of the appellant's statement about freights 
in the letter of October 24 and to oblige it, and she adds:—

To cancel all troubles we offered “a small compensation” on Dev. 1, 
but to-day we think different and we shall ask you to provide for freight at 
once or we shall require a compensation from you ns you took it upon your 
responsibility to stop our booking of freight through Ronald as he was your 
agent. We want you to advise us what freight you may have and have it so 
we shall have through bills of lading as we do not care to ship hay to any |>orts 
and have same there under ear rental for any indefinite period.

In an answering letter to the respondent of January 24, the 
appellant said inter alia:—

We do not wish for a minute for you to suppose that we had any thought 
of your wit hdrawing from your contract . . . but according to our contraet 
we have nothing whatever to do with the engagements of freight and if you 
cannot engage freight under a certain figure you do not have to pay the 
ilifference . . . We cannot see in our letter of October 24 that we advised 
vou in any way except to say that the freights were high ami we anticipated 
that they would be lower, hut this did not stop you from hooking freight if 
you thought it advisable.

In another letter to the respondent, dated February 2, the 
appellant saye:—

We therefore regret to say we must repudiate the December and January 
shipments of hay under contract dated August 31, 1911, unless same is shipped 
within 21 days from the date of this letter, holding you responsible for 
damages through non-delivery.

That letter would have crossed in transit a letter from the 
respondent dated February 6, in which, after saying,

We have two cars lying in Boston since 1st part of December and surely 
you do not expect us to be paying car rental on any more. We turned over a 
few cars to Liverpool people at a price to pay the hay and demurrage but we 
are not to bill any more under the same conditions.

She goes on to take the ground that it is for the appellant to 
engage freight space, adding that she interprets the letter of 
October 24 differently but saying:—

We quite agree that in 1st half of December it was our duty to book 
freight and make you pay for same; but on the other hand it was none of our 
business to book freight in 1st half of October for Dec. shipment and at a cost 
over price mentioned . . . Our agreement does not mention who is to 
book the frt. . . . and consequently beg to advise you that on or al>out 
the 20th of this month we shall dispose of the bal. of our hay—say 150 tons— 
unless we have your cable advising us of through frt. for same amt. In that
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ease we shall forward 150 tons ut once and it will he considered as balance of 
our contract.

Afterwards, the respondent api>ears to have shipped about a 
ear-load of hay to the appellant, hut, under date of April 9, the 
appellant writes:—

We are in receipt of your letter of the 1st with account attached for 
shipment of hay per S.S. “Lancastrian." We regret we had to wire you on 
receipt of same as per enclosed confirmation for two reasons: 1. Being that you 
have drawn against us for more than according to your contract. 2. Being 
that the freight is over £18 and not £15 as you have credited us on your 
account.

The exhibits relating to the shipment substantiate the facts on 
which this refusal was grounded and they are corrotwrated bv the 
testimony of the witness Frost, and that testimony was not con­
tradicted.

Another consignment of alxmt 11 tons was shipped shortly 
afterwards and was paid for; 11 tons only were received by the 
appellant.

In November, shipowners would not let cargo space for hay 
from Boston to London for December or January. Besides, there 
was a longshoremen's strike at Boston during part of January 
which delayed the loading of hay though it did not entirely prevent 
it as respects other kinds of merchandise.

I consider that the respondent is mistaken in her contention 
that it was for the appellant to find cargo space, or, in other words, 
to book freight.

She sold hay c.i.f. London, delivery' to In* made in specified lots 
monthly. Under an unqualified c.i.f. contract, the seller effects 
insurance and incurs the charges for freight and makes the cost of 
these insurance and freight charges part of the price of the goods. 
Having so insured and shipped the merchandise, the merchandise 
is at the risk of the buyer while in transit.

The legal relations involved in such a contract are well expressed 
in Hiddell Bros. v. E. Clemens Horst Co., 27 T.L.R. 47, when* it 
was said:—

With regard to u c.i.f. contract, it appeared to be well settled, so that 
it was not necessary to refer to the authorities or to the obiter dictum of Lord 
Blackburn in Ireland v. Livingston. L.K. 5, ILL. 395, at 406, that a seller under 
a c.i.f. contract had, first, to arrange to put on board at the port of shipment 
goods of the description contained in the contract; secondly, to arrange for a 
contract of affreightment, so that the goods should be delivered to the buyer; 
thirdly, to arrange for the insurance of the goods; then he had to make out an
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invoice; and, finally, to tender to buyer these documents, so that the buyer 
might know what freight he had to pity and to enable him to recover the 
insurance from the underwriters if the goods were lost. Those mined to 
constitute the terms of the agreement that the delivery of good* were (sir) to 
be at the port of shipment, conditional, however, upon the goods being found 
to be conformable to the contract, and the property in the goods then passed 
to the buyer so as to throw the risk with regard to them on the buyer.

It may In- added in reference to that ease, that, though the 
judgment quoted from was reversed in appeal, 11911] 1 K.B. 935, 
it was restored in the House of Lords, (1912] AX’. IS, 28 T.L.R. 42.

In the ease Indore us the usual agreement as regards the item of 
freight in a e.i.f. contract is modified by the covenant that the buyer 
is to be debited with the freight insofar as it may exceed 15s. on 
the one hand, and credited with the difference if it costs less than 
lia.

That modification gave the appellant an interest to have the 
freight rates kept down, but it did not place upon it an obligation 
or duty to book freight space. It was still for the seller to incur 
the freight charge so that, in terms of the contract, he could debit 
the excess.

There may l>e cases in which the obligation to deliver on board 
ship would rest ufKin one person while the obligation to book space 
would rest upon another person, but that would 1m- exceptional 
and the result of special covenant or course of dealing. In general 
it is the shipper who books freight space, not the consignee, who 
may, as in this cast-, In- across the sea.

Neither can it lx- rightly said that the appellant's letter of 
October 24 is an undertaking on its part to liook space or a 
recognition of an obligation to do so. Later letters, moreover, 
shew that that view was not persisted in by the respondent.

I take it to be proved that it was impossible to engage freight 
space in ships to carry hay from Boston to London between the 
beginning of December and February 10, but that, later in Febru­
ary, freight space could 1m- had at 27s. (id. plus 5% primage, and 
could lie had in March at 20s. plus 5% primage.

Notwithstanding that it was not a contract-requirement that 
the hay should be shipped at Boston, it was in the contemplation 
of both parties that it would lx* shipped there.

I agree with the view of the learned trial judge that the appel­
lant's letter of October 24 (while not relieving the respondent from
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the obligation to l>ook freight space) excused the respondent from 
the obligation to ship before December. I also agree that th* 
respondent has proved the impossibility of making shipment before 
the latter half of February.

The appellant, in its letter of cancellation, gave until February 
23. I take it to be proved that, though there were in fact a few 
small shipments sent from Boston to Ixmdon in the latter half of 
February, it was impossible for the respondent to ship the 300 ton* 
of the December and January quantities before February 23. as 
demanded by the appellant, and, as regards those 300 tons 
I consider that the contract stands cancelled by the appellant with­
out responsibility on the part of the respondent because of |ier- 
formance having lieen impossible.

Then, as regards the 300 tons deliverable at Boston as repn- 
senting the February and March quantities and which I infer can 
be treated as due for arrival in Ixmdon in March and April re­
spectively; I consider that the respondent stands in default, not 
merely for the reason that the contract put her in default by lapse 
of the covenanted delays for delivery, but also because she repudi­
ated her obligation to deliver and announced her decision not to 
implement the contract by her letter of February ti.

Freights could have lx»en Imoked for Ixmdon arrivals in March 
and April at 20s. and 5% primage, or, 21s. The surplus freight 
chargeable to the appellant would consequently l*e 6s. per ton.

The 11 tons delivered should lx» deducted from the 150 tons 
deliverable in February, anti if the respondent had delivered the 
other 139 tons the c.i.f. London cost would have been 86s. per ton. 
I take it to be proved that the c.i.f. Ixmdon market price per ton for 
March delivery was 100s., and that the appellant’s damage on 
these 139 tons was 14s. per ton.

Then, if the respondent had delivered the 150 tons, making the 
March quantity (the last quantity contracted for), the c.i.f. London 
cost would have been 86s. per ton. 1 take it to lx* proved that the 
c.i.f. Ixmdon market price per ton for April delivery was 98s. and 
6d., and that the appellant's damage on these 150 tons was con­
sequently 12s. and 6d. per ton. The calculation therefore is:— 
139 tons at 14s.-£97 6s. 0d.—150 tons at 12H* £93 15s. 0d.- 
£191 ls.Od., or in Canadian currency, $929.84, and I would fix at 
this sum the extent of the respondent’s liability in damages.
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It appears to me that the judge must have fallen into error in 
the reeital:

47. Considérant que d’après une réponse dudit témoin Kitts au contre- 
interrogatoire soumis par la demanderesse, il appert que ce prix de 100e. donné 
par lui comprend les ts. Id. |x>ur les charges ci-dessus mentionnées et en plus 
sa commission i>our ventes faites par lui de foin semblable à celui de lu défender­
esse, en février 1912 à Londres, ces charges et cette commission variant, «lit-il, 
de 7s. 3d. à 8s.

The witness Kitts, lieing asked to give “the e.i.f. market price 
in London per ton” answered:

Foi the month of March. 1912, 98s. (id., 
and, in answer to the cross-interrogatory, said:

1 base my answer to the interrogatory Xo. 9 upon sales effected by me 
during the months referred to at alongside wharf price, whitdi price includes 
charges in addition to a e.i.f. price for light «‘rage, commission, Ixmdon clause 
charge and port dues—a difference of from 7s. 3d. to 8s. per ton.

That answer makes it clear that the witness Kitts did what 
others of the witnesses also did, namely, he deducted lighterage and 
port charges from the London market price in order to arrive at 
the e.i.f. price of 100s. instead of having included these charges 
in the 100s. as the considérant would indicate. The effect of Kitt’s 
testimony is that the market or ashore price would have been 
7s. 3d. per ton above 100s., not that much lielow 100s.

In the foregoing observations the different grounds of defence 
have been treated of.

At the hearing counsel for the respondent was understood to 
take the further ground that, inasmuch as Boston was the place 
of delivery, the appellant had failed to prove its damage claim, 
inasmuch as no proof was made of the market price of hay at 
Boston at the times when delivery should have l>een made.

That ground is not well founded. Having regard to the nature 
of the e.i.f. contract, the seller’s obligation, it is true, was to make 
delivery at Boston or at some port in America on shipyard, but 
it was to lie such a delivery' and accompanied with such documents 
as would procure to the buyer receipt of the goods at Dindon at a 
preascertained cost. In such circumstances the buyer’s remedy 
included the right to procure at London goods in replacement of 
those w'hich he was entitled to receive there from the seller: 
Wertheim v. Chicoutimi Pulp Co., [1911] A.C. 301, at 315.

Reverting to the defence of impossibility of performance, which 
I have indicated as being made out to the extent above pointed 
out, a few words may be appropriately be added.
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It may lx* said that the absolute impossibility, which the law 
in theory requires to Ik* established lx*fore a debtor can lx* held to 
have lx*en thereby relieved of his obligation, has not lx*en proved 
to have existed. It has not ln*en shewn, for (*xample, that the 
rescindent could not have procunxl space for hay in a tramp 
steamer or have shipped from some other port—as I consider it 
was open to her to do. Her applications for freight bookings 
appear to have lx*en limited to regular-line cargo-boats plying 
lx*tween Boston and Ixmdon at the rate of aland two per month.

I take it, nevertheless, that, in testing the defence here pleaded 
(and which 1 have called a defence of impossibility of performance) 
regard is to lx? had to the consideration that:—

Where it appears from the nature of the contract and the surrounding 
circumstances that the parties have contracted on the basis that some specified 
thing, without which the contract cannot he fulfilled, will continue to exist. or 
that a future event which forms the foundation of the contract, will take place, 
the contract, though in terms absolute, is to be construed as being subject to 
an implied condition that if before breach performance becomes im|>ossible 
without default of either party, and owing to circumstances which were not 
contemplated when the contract was made, the parties an* to be excused from 
further |>erformauce. 7 Hals., p. 431.

In this case, the facts and excuses for non-performance are 
specifically set out in the plea, and I would express my conclusion 
on the point by saying that the parties contracted subject to the 
implied condition that freights for ocean-carriage of hay from 
Boston to Ixmdon could lx* booked for December and January 
deliveries by general cargo ships in the ordinary course of ocean 
transport; that that implied condition failed of realisation, that 
there was consequently impossibility of performance within the 
contractual relation existing lK*tw<*en parties and that that im­
possibility continued until February 23, the time limit set by the 
appellant for delivery of the first two shipments.

There may be danger of going too far in the direction releasing 
parties from fulfilment of obligations by assuming the existence of 
such unexpressed conditions: Anson on ( ontraet: but I consider 
that my conclusion, in a case such as the present one, is sufficiently 
supported. In Horlock v. Bml, [1916] 1 AX’. 486, it was said in 
the House of Lords that “impossible (of performance) meant 
impracticable in a commercial sense.”

In the circumstances alxive set forth, the appeal should lx* 
maintained and judgment given for the appellant for $929.84.
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Judgment: Considering that it has been proved that it was 
impossible to procure ocean carriage for hay from Boston (whence 
it was contemplated to ship the hay) to Ixmdun between the com­
mencement of December, 1911, ami February 23, 1912;

Considering that by letter dated February 2,1912, the nppellunt 
gave notice to the respondent that it repudiated the December and 
January shipments to Ik* made in execution of the said contract, 
unless the hay in question for them would U‘ ship|>cd within 21 days 
from the said February 2;

Considering that, in consequence of the impossibility of pro­
curing ocean carriage in the period aforesaid and of the said notice 
of repudiation, the respondent Dame Lea Lamarre was lil>erated 
from her obligation to deliver the said two shipments, to wit, 300 
tons of the said hay;

Considering, however, that the said respondent has not proved 
that it was impossible for her to have delivered ami shipped the 
hay «‘presenting the February and March shipments after Febru­
ary 23, 1912, but that, on the contrary, she made default to deliver 
the same, to wit, 300 tons (less 11 tons which were in fact delivered), 
and, by her letter of February ti, 1912, gave notice to the apixdlant 
that she would dispose of the hay to others, unless the appellant 
would itself contract for ocean carriage thereof, an obligation which 
rested upon herself and not upon the appellant;

Considering that the appellant suffered damage by reason of 
the said default on the part of the respondent to the extent of 14s. 
per ton in respect of 139 tons of hay, the balance of the quantity 
deliverable in February, and to the extent of 12s. (id. per ton in 
respect of 150 tons deliverable in March, to wit, a total sum of 
£'191 Is. sterling, equal to $929.84;

Considering therefore that there is error in the judgment 
appealed from which was given in favour of the appellant for 
$282.08 only ;

Considering that the plaintiff-appellant has proved the material 
averments of its demand to the extent aforesaid ami that the 
defendant-respondent has failed to the extent alxive indicated to 
prove the grounds of her defence;

Doth maintain the appeal, doth set aside the said judgment 
appealed from, to wit; the judgment pronounced by the Superior
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Court at Montreal, on Decern lx* r 11, 1916, and, now giving the 
judgment which the said Superior Court ought to have given, 
doth condemn the defendant-respondent, Dame Lea Lamarre, to 
pay to the plaintiflf-appellant 8929.84, with interest thereon from 
October 30, 1913, date of service of summons and costs in the 
Superior Court and of the appeal in this Court.

Lavergne, J., dissented. Appeal allowed.

FORGET v. FORGET.
Manitoba King's bench, Metcalfe, J. March 26, 1918.

Alimony (f I—1)—Imperiousness—Meanness—Legal cruelty.
Iinjieriuusness and meanness and insisting on running his household 

on an efficiency method, although extremely maddening to the wife, 
is not legal cruelty which justifies her in leaving her husband, or which 
entitles her to alimony.

Action for alimony. Dismissed.
W. II. Trueman, K.C., for plaintiff.
A. J. Andrews, K.C., and F. M. Burbidge, for defendant. 
Metcalfe, J.:—Doubtless the plaintiff’s married life has been 

unhappy. When but twenty, she married the defendant, n 
widower, and 15 years her senior.

It soon became evident that the marriage was unsuitable. 
Money was scarce and, in addition to themselves, there were step­
children to look after, feed and clothe. The defendant was then 
employed at a small salary, but after about 15 years of hard work 
and constant application he has now reached a position of tru't 
and responsibility very respectable in the community.

From the time of his marriage with the plaintiff, he has in­
sisted on running his household on an efficiency method, which, 
while it may have been satisfactory financially, has been extremely 
maddening to the wife.

Time was when one might say of his wife:—
“ I will be master of what is my own;

She is my goods, my chattels.”
But he who says it now, either in words or by actions, is courting 
the direst trouble into his household.

The wife recently left her husband; she says she can no longer 
stand it. She now sues for alimony.

While I am convinced that the husband was dictatorial and 
mean in his household arrangements, and in supplying his wife
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with money, still I cannot overlook the fact that for a very long 
time his earnings were very small, and that his mind was constantly 
upon saving money and getting on in the world. His care of the 
dollar has brought him financial success, hut domestic unhappi­
ness; and constant bickerings and unpleasantness.

Gradually the parties got further apart. The offences of each 
became magnified, and I must frankly say that I think the evi­
dence on both sides has been exaggerated.

I do not find the husband guilty of such legal cruelty as en­
titles the wife to alimony. I do not find either a Ixxlily hurt, nor 
that the wife's health has suffered from the defendant ’s conduct ; 
nor do I find any reasonable apprehension thereof.

During the trial the husband offered to take his wife back, 
and to treat her properly. In this, I think he was sincere. The 
wife, through counsel, rejected the offer, saying she was afraid to 
go back. I think the step-children helped to make matters worse.

One of the step-children is married and gone. The father 
says the other step-child will leave the home. Their own son is 
14 years of age, and both parties are fond of him.

It is the duty of these two to observe their marriage vow s, and 
make a pleasant home for this young boy. By their love for him 
they may be subsequently brought closer to each other, and pass 
into a happy old age together, rather than live hopelessly apart 
a married man without a wife, and a married woman without a 
husband.

I think the wife unreasonable in not accepting the defendant’s 
offer, especially considering his acknowledgement of his short­
sightedness in the past, and his final generous surrender.

If she fears him, and her counsel says she does, I think her fears 
are now without reason.

I have carefully considered all the cases cited by counsel, but. 
feeling as I do on the facts, I do not think a review necessary.

Mr. Trueman argues that the exclusion of a wife from her 
home, by her husband, is, in itself, a ground for awarding alimony, 
and cites Weir v. Weir, 10 Gr. 565 (1864); and Howey v. Hoivey, 
27 Gr. 57 (1879). The facts in those cases are so widely different 
from what I find here, that they do not apply. In the first case the 
husband married a second time. He would not bring his wife to 
his home, but left her to stay at an hotel, while he himself made
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bin home with his family by the former wife. She wanted a home; 
the husband did not provide one; she persisted, but he, being over­
ruled by his children, continued his refusal. It was held she was 
entitled to a home or alimony. In the second case the husband, 
in his wife’s absence, put her bed and bedding outside of the house 
and locked the door. He then went through a form of marriage 
with another woman with whom he continued to live in the house, 
thus making it impossible for the wife to return home.

I find nothing in the present case to support a claim for alimony 
on the ground of exclusion.

The action will be dismissed with such costs to the plaintiff 
as are permitted under Rule 945 of the King's Bench Act.

Action dismissed.

Re ROBINSON.
Saskatcheœan Court of Ap/xal, Haultain, C.J.S., Neidand# and Ehcood, JJ.A.

May 17, 1918.

Wills (§ I E—40)—Persons interested—Cited to appear—Non-appear­
ance-Probate ok previous will.

Persons interested in a will having been cited to appear and show 
cause why a previous will should not be admitted to probate, and having 
failed to appear, the court is at liberty to grant probate, or administration 
with will annexed, of such previous will.

Appeal from a judgment of Lamont, J., refusing to give 
directions in an application for probate of a will. Reversed.

T. A. Lynd, for appellant ; no one contra.
Havltain, C.J.8.:—For the purposes of this case the will of 

NovemlxT, 1909, need not lx* taken into consideration, as it was 
undoubtedly revoked by the will of 1913. The position then is, 
that all the parties who are interested in the alleged w ill of January, 
1914, have been cited to appear and shew cause why the alleged 
will of July 22, 1913, should not lx* admitted to probate. These 
parties, having lxx*n duly served with the citation, have not 
appeared or shewn cause as ordered.

In the case of In the (ioods of Bootle, Heaton v. Whalley (1901), 
84 L.T. 570, it was decided that where the parties interested under 
an alleged will have been cited to appear and propound it, and, 
after lx-ing personally served with the citation, have neither ap­
peared nor propounded the alleged will, the court will grant 
administration as to an intestate. This case was decided on the
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authority of Morton v. Thorpe (1863), 3 Swaliev & Tristram 179, 
where administration was granted to the next of kin. notwith­
standing the fact that it was suggested that a will was in existence, 
when the executor and the persons interested thereunder had been 
cited to propound such will and had failed to api>cur to the citation.

In Crosby v. Xoton (1867), 30 L.J. (P. & M.) 55:—
A citation was in rsonally served upon the executor and universal legatee, 

named in a will of the demised, calling U|ion him to bring into the registry the 
probate of it which had been granted to him, ami to shew cause why the probate 
should not lie revoked and declared null ami void, and the will itself declared 
null and invalid. The probate was brought into the registry, but no ap|>car- 
ance entered to the citation. The court, although there was no evidence 
before it as to the invalidity of the will, revoked the probate granted, and ord­
ered probate of an earlier will to issue in common form to the executor named 
therein.

This case was followed in In the floods of (leorge Dennis, [1899] 
P. 191. See also In the (omis of Quick v. Quick, [1899] P. 187.

On the authority of these cases, I think that the appeal should 
be allowed and leave given to proceed to proof of the will of July 
22, 1913. The appellant should have her costs of this appeal, and 
of her several applications in this matter, out of the estate.

Newlands, J.A., concurred with Elwood, J.A.
Elwood, J.A.:—The deceased died at Nelson, in the County of 

Lancashire, England, on January 11, 1914, and at the time of his 
death had his fixed place of atxxle at or near Kindersley, in the 
Province of Saskatchewan. A petition for probate of a will of 
deceased, dated November 2, 1909, was presented to the Surrogate 
Court of the Judicial District of Kindersley. From the materials 
accompanying such petition it appeared that the deceased had 
made a will in the year 1913, and a further will in England a few 
days before his death, in the year 1914. In consequence of this, 
the Judge of the Surrogate Court of the Judicial District of Kinder­
sley caused a citation to issue directed to those interested in the 
wills of 1913 and 1914 and next of kin of the deceased, and giving 
notice that in default of appearance to such citation the court 
would proceed to hear the will of November, 1909, proved in 
solemn form. No appearance was entered to this citation, except 
on behalf of the appellant herein, and the Judge of the Surrogate 
Court of Kindersley referred the matter to the Supreme Court of 
Saskatchewan, and ordered that no administration or probate 
should lie issued until the contention between the parties should lie
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terminated. Application being made to McKay, J., to prove the 
will of 1909, the application was dismissed and a citation orden-d 
calling upon the next of kin of the deceased and the beneficiary 
and executors under the wills of 1913 and 1914 to appear, to shew 
cause why the will of 1913 should not Ik* admitted to probate. 
This citation issued and was served as directed, and no person 
appeared thereto except the appellant. A motion was thereupon 
made to Lamont, J., for directions, and the application thereon 
was refused. This appeal is therefrom. (See Crosby v. Noton, 
30 L.J.P. 55):—

In the floods of Quick, [1899] P. 187, in an action brought to 
set aside an alleged will, the court, on proof of the citation and 
non-appearance of the alleged legatees, made a grant of administ ra­
tion to the next of kin of the deceased.

In the floods of George Dennis, [1899] P. 191, the head-note is 
as follows:—

The deceased died leaving a document, which he had duly executed :i> a 
will, giving all his pro|x*rtv to a certain person and appointing her sole execut rix.

Upon proof of personal service upon that person of a citation, calling ii|k>ii 
her to bring in the will or to shew cause why administration, as upon intestacy, 
should not lie granted to the applicant as next of kin, and upon an affidavit <if 
non-appearance to the citation:

The court upon the authority of Crosby v. Nolon (1867), 36 L.J. (P. A M.) 
55, and although there was no evidence before it as to the invalidity ol the 
will, made a grant to the applicant, as upon an intestacy, conditionally u|x»n 
the applicant swearing, when taking the grant, that he was the next of kin of 
the deceased.
See also Tristram & Coote’s Probate Practice, 15th ed., pp. 297, 
303, 304.

It seems to me, from the above, that the persons interested in 
the will of 1914 having lieen cited to appear and having failli to 
appear, the court is at liberty to grant probate or administration 
with will annexed to any previous will which can be proven, and 
which has not been revoked, or, in case of their being no such will, 
grant administration to the next of kin.

The will of 1909 was, apparently, revoked by the 1913 will. 
So far, it has been impossible to produce the original 1913 will. 
A copy of it has t>een sworn to, and execution proven. The 
evidence of the deponents to several of the affidavits produced 
shews that the deceased, after landing in England and a day or so 
before his death, spoke of having left a will in Canada and in-
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dicated where it probably was. The result of this evidence, to 
my mind, is to shew that the deceased was of the opinion that he C. A. 
had left in Canada a will which he had not revoked, and, in my 
•pinion, therefore, it should be admitted to proof in solemn form, Robinson. 

and, upon such proof lieing made, probate should lie granted to Eiwood.J A. 
the executor named therein, or, in cast1 of his refusing to act, 
u<lministration with the will annexed grantinl to the appellant 
herein.

The costs of the appellant of this appeal and of the various 
applications made by her should be paid out of the estate.

A ppeal allowed.

POPLIS v. CHAPUT.

Qmbee Court oj Hatin', Archibald, A.C.J., Greerushields and Lam, JJ. 
December SI, 1917.

QUE.

C. R.

Automobiles t§ 111 C—300)—Chauffeur—Instructions to take car to 
garage—Garage locked—Getting key—Employ of master—
Liability for negligence.

A chauffeur who on taking a ear hack to the garage in accordance with 
his instructions, after his master has finished using it, finds the garage 
locked and goes for the key in order to put the car in the garage, is in the 
employ of the master while going for the key ana the master is liable for 
his negligence.

[See annotation on the law of motor vehicles, 39 D.L.R. 4.)

Appeal by defendant from the judgment of Martineau, J., in statement, 
an action for damages caused by an automobile. Affirmed.

Martineau and Jodoin, for plaintiff ; St. Jacques, F Hi on and 
Lamothe, for defendant.

Greenshields, J.:—The defendant had bought a car from the Greenshieide, j. 
< omet Motor Co. This car could not Ik* delivered for some 2 or 
3 weeks. In the meantime, an arrangement was made by which 
the company placed at the disposal of the defendant a car which 
the defendant might use at any time he wished, but always to be 
driven by the defendant’s own chauffeur. The defendant says the 
11 rangement was, that his chauffeur should go to the garage of the 
company, take out the car, drive it for such time as the defendant 
required it and then return it to and place it in the garage of the 
company.

On the day of the accident the defendant’s chauffeur took the 
car out of garage of the company, drove the defendant from some­
where ta his home, and went back to the garage for the purpose of
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putting the car in the garage, as he was bound to do. When lie 
C. It. arrived at the garage, it was locked; the guardian hail gone to hi* 
Popup supper and had locked the door and taken the key. The defend- 

('hapvt ant s counsel says the chauffeur should have waited until tin
----- guardian returned ; he did not do this ; he knew where the guardian

GreenehieidB. j. |-vp(| jn or(|er to Jo wlmt he was bound to do, viz., to put the car 
in the garage, he started with the car to get the key and proceeded 
along St. Catherine St. east. Through error he passed the house 
of the guardian and arriving at Dufresne St. he proceeded to turn 
the car to come hack and retrace his steps. In turning he hacked 
up on Dufresne St. and struck the young boy in question and killed 
him.

The counsel for the defendant vigorously asserts that the de­
fendant is in no way responsible for the accident, because his 
chauffeur was not then in his employ, or rather, was not doing the 
work for which he was employed, he had no right, says the defend­
ant, to go for the key, or, at least, if he did go, he went there for 
his own purpose, and not for any purpose of the defendant's, and 
the defendant is not responsible.

I cannot agree with this; but I agree with the finding of the 
trial judge that if there was a negligent act committed by the 
defendant's employee while he was going for that key, and which 
negligent act caused the death of the boy, the defendant is re­
sponsible.

The defendant further urges that the plaintiff has not proved 
that the boy that was killed was his son.

Again I agree with the trial judge. The plaintiff is a Russian, 
or a Lithuanian. At the time of the institution of the action, or 
at least at the time of the trial, Lithuania was occupied by a hostile 
army, the Germans. The statement is made, that it was imposs­
ible to get the birth certificate, and it would appear that no 
attempt was made to get it, if it ever existed. The plaintiff i* 
permitted to state that the child was his son; he had brought him 
up; he lx>re his name, and was known as his son. It would appear 
that the plaintiff had been in this country only 2 years, and know 
very few people. A relation of his, however, is examined, who 
testifies that the boy was always known as the son and lx>re the 
name of the plaintiff and lived with him as his son.

Under the circumstances, I consider it is a sufficient proof. If
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it were a matter of proving filiation for the purpose of entering 
upon an intestate succession, or anything of that kind, I should 
probably exact lietter proof, but, in the present case, I think the 
proof is amply sufficient as found by the trial judge.

The defendant further says that the (omet Motor Co. was 
sued by the plaintiff, and the plaintiff settled for $100, and gave a 
discharge to the Motor Co., thereby prejudicing the defendant in 
any recourse he might have against the Motor Co.

From the facts stated and admitted, the defendant had no 
recourse whatever against the Motor Co. Even if the defendant 
is not responsible for the accident, the Motor Co. could not possibly 
Ih* responsible for the accident, the accident having happened 
through the negligent act of one who was not in the employ of the 
Motor Co. But, in any event, the arrangement that was made 
between the plaintiff and the Motor Co. did not affect in any way 
the rights of the defendant. The plaintiff saw the num1>er of the 
car, and he discovered that the owner was the Comet Motor Co., 
and he sued the Comet Motor Co. as the plaintiff was in ignorance 
of the arrangement made between the company and the defendant. 
The Motor Co. pleaded the facts, and thereupon an arrangement 
intervened by which the plaintiff's lawyers received $100 for their 
costs. The action was dropped and the Motor Co. was discharged, 
reserving to the plaintiff any rights he might have against other 
persons.

To say that this is a bar to the plaintiff's action against the 
defendant is to state a proposition which I would never accept.

The defendant raises a further question of fact. He says it is 
not proved that his chauffeur was guilty of any fault. It would 
appear from the chauffeur’s own testimony, that while backing up 
his car, he saw the boy that was killed; he saw- him passing, or 
aliout to pass behind his car, and thought that the boy had ample 
time to pass without him slackening the speed of his retreating car, 
but contrary to his expectations and judgment the boy was caught 
and killed.

I should say that it is an act of imprudence and negligence, 
and I should base my judgment on the testimony of the chauffeur 
alone, and I should confirm the judgment.

Lane, .1., dissented. Appeal dismissed.

QUE.
cTr.
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THE KING v. RITHET.
Exchequer Court of Canada, CamteU, J. January it, 1918.

Companies (6VI C—330)—Bona vacantia—Rights of Province anti 
Dominion—B.N.A. Act—Constitutional law.

The right of bona vacantia, in regard to the assets of a defunct English
coi |Miration, carrying on business in British Columbia, is vested in i In-
Dominion and does not pass to the province as “revenues” or “royalties ’
under ss. 102 and 109 of the British North America Act.

Information for the recovery of assets of a defunct corporation.
E. L. Newcombe, K.C., and C. 1*. Plaxton, for plaintiff ; ./. A. 

Ritchie, for defendant.
Cahsels, J.:—An information exhibited by His Majesty the 

King, on the information of the Attorney-General of Canada, 
against Robert Paterson Rithet and the Attorney-General of tin- 
province of British Columbia. The facts are not in dispute.

It appears that a company called the Colonial Trust < '<>. 
Limited was incorporated in England in the year 1871, empowered 
to carry on business in the Province of British Columbia. The 
company went into liquidation, and by an order of the English 
court, one Charles Fitch Kemp became the sole liquidator of the 
said corporation.

By an order of the English court, Kemp, who was then the sole 
liquidator of the corporation, was authorised to appoint the de­
fendant Rithet as his attorney, and a power of attorney dated 
December 24, 1879, was executed in his favour by the Colonial 
Trust Co., and Kemp, the sole liquidator, empowering Rithet to get 
in and take possession of all the property, assets and effects of the 
corporation in the Province of British Columbia.

It appears that the defendant Rithet , acting in pursuance of his 
powers, from time to time recovered and dealt with the assets of the 
corporation and accounted for the proceeds realised therefrom to 
the said Kemp as liquidator of the corporation.

The Colonial Trust Co. was finally dissolved on October 7, 
1904.

The statutes relating to the dissolution of companies are: 43 
Viet. c. 19, and 53-54 Viet. e. 62. These statutes are to be fourni 
in Lindley's Law of Companies, 6th ed., vol. 2, at pp. 1360 and 
1370.

The exhibits filed shew compliance with the provisions of the 
statutes.
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It appears that Kemp, the sole liquidator, died; and on January 
4,1911, the company having been dissolved, and Kemp being dead, 
Rithet held in his hands the proceeds of assets realised by him, 
amounting to the sum of $7,215.04. The information alleges that 
these moneys are still in the hands of Rithet.

By his defence, Rithet brings into court the sum of 87,1)11.44, 
claiming to have paid a certain small amount for legal expenses 
and advice; and Rithet, by his defence, asked to be paid the costs 
incurred by him.

The claim of the plaintiff is thus stated in the information:—
4. The Attorney-General of Canada, on Itclmlf of His Majesty the King, 

claims that from the time of the final dissolution of the said cor|ioration, the 
said moneys in the hands of* the defendant Rithet Itceame and were bona 
vacantia, and under and hy virtue of the provisions of the R.N.A. Act, vested 
in His Majesty in the right of the Dominion of Canada, or to which His 
Majesty in the right aforesaid was anil is entitled, and that the said moneys 
are held by the defendant Rithet as money had and received hy him to the 
use of His Majesty in the right of the Dominion aforesaid.

The defendant, the Attorney-General of the Province of British 
Columbia, sets out in his defence, as follows:—

2. As to the allegations set out in par. 1 of said information the defendant, 
while admitting that the moneys in the hands of the1 defendant Robert Paterson 
Rithet liecame and were bona vacantia, as therein alleged, denies that the same 
vested in His Majesty in right of the Dominion of Canada, or are moneys to 
which His Majesty in such right was or is entitled, or that said moneys are 
held by the defendant Rithet as money had and received hy him to the use of 
His Majesty in said right, or are moneys held hy the said defendant in trust 
for His Majesty in said right, as therein alleged.

3. The defendant, the Attorney-General of the Province of British 
Columbia, admits the allegations set out in par. 5 of said information and says, 
as the fact is, that upon the final dissolution of the Colonial Trust Co., Ltd. 
the said moneys in the hands of the defendant Rithet became bonu vacantia, 
and as such vested in the Crown in right of the Province of British Columbia, 
and the defendant asks that upon the trial of this action it may he so adjudged 
and declared.

The case >vas argued before me, the facts being admitted. 
Formal proofs of the incorporation of the company, the appoint­
ment of a liquidator, the winding-up of the company, the «lis- 
solution of the company, and the formal compliance with the 
various statutes in force relating to the company were adduced.

The case was very ably argued by counsel on both sides. Sub­
sequent to the hearing, able arguments in writing were handed 
in for my consideration covering every point that counsel could 
possibly raise in regard to the question.
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At the hearing it was again conceded by counsel for both parties 
that the moneys in question should In* treated as bona vacantia, 
and I am relieved from any necessity of considering the question 
whether or not there is any doubt as to this proposition. I assume 
in dealing with the case that the moneys in question are bona 
vacantia, the only question arising l>eing whether these money> 
In-long to the Crown as represented by the Dominion, or whether 
the moneys belong to the Crown, as represented by the Province 
of British Columbia.

The question practically resolves itself into the proper con­
struction to Ik* placed upon the B.N.A. Act, and mainly turn- 
upon the construction to Ik* placed ujKm ss. 102 and 109. I think 
there is no doubt but that British Columbia is under the provisions 
of this statute. In what is called the Precious Metals case, 
Attorney-General of British Columbia v. Attorney-General of Canaria, 
14 App. ( 'as. 295, at 299. Lord Watson refers to the admission of 
British Columbia into and forming part of the Dominion of 
Canada.

In the brief furnished me by the counsel for the plaintiff there 
is an account of the constitutional history of the colony of British 
Columbia, which as it is of interest I insert in full.

1821.—By an lmi*-rial Act of this year the Hudson's Bay Company was 
given a monopoly of trade in the territory east and west of the Rooky Moun­
tains not included in the charter granted in 1070 to Prince Rupert and his 
associates. . . . Under the Act civil and criminal matters came under tin-
jurisdiction of the courts of judicature of Upper and Lower Canada: Short A 
Doughty's Canada and its Provinces, vol. 21, pp. 62, 63.

1838.—The license of the Hudson’s Bay Co. was extended this year for a 
further period of 20 years: Short k, Doughty’s Canada and its Provinces, 
vol. 21, pp. 79,80.

1849.—By an Imperial Act of this year Vancouver Island was constituted 
a colony. Richard Blanshard was appointed governor with the usual power 
to up|M)int a council to aid him in his administration. This Act re|*-aled the 
previous Act extending the jurisdiction of the courts of justice in the Provinces 
of UpiM-r and Lower Canada in civil and criminal matters and also a subse­
quent Act regulating the fur trade and establishing criminal and civil juris­
diction within certain parts of North America, so far as these Acts related ti­
the Island of Vancouver; and made it lawful for His Majesty to provide in 
that colony for the administration of justice, for the constitution of courts, and 
ap|x intmcnt of judges. Governor Blanshard found the affairs of the Island 
so inconsiderable that he declined to give effect to his instructions to establish 
a representative Government. He tendered his resignation in 1850, but before 
the* acceptance of the same reached him, he, in August, 1851, nominated a 
legislative Assembly to assist him in administering the affairs of the coloin 
.Short * Doughty’s Canada and its Provinces, vol. 21, p. 89.
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1856.—By a proclamation issued this year by Governor Douglas (who 
succeeded Governor Blanshard), in pursuance of his instruction, the Govern­
ment of the Island was changed, provision being made for administering the 
affairs of the Island by a governor by and with the advice of an elective 
legislative council.

1858.—The license of the Hudson’s Bay Co. over the mainland was 
revoked, and by lni|M>rial Act, 21 At 22 Viet., r. 99, it was organized as a 
Crown colony: Short A: Doughty's Canada and its Provinces, vol. 21, pp. 126, 
127.

Her Majesty by order-in-council appointed Sir James Douglas, who was 
Governor of the Colony of Vancouver Island, also Governor of the Colony of 
British (Columbia. By his commission he wits authorized to make laws, instit u- 
tions and ordinances for the itcnce, order, and good government of British 
Columbia by proclamai ion issued under the public seal of the colony. Her 
Majesty was authorised to empower, by order-in-council, the governor to 
institute a legislature consisting of a governor and council or a council and 
assembly, to he composed of such and so many |ieraons, to be appointed or 
elected in such manner and for such jx-riods and subject to such regulations 
as to Her Majesty might mem ex|**dient. Power was given to annex Van­
couver Island on receiving an address from the two Houses of the Island 
Legislature. By a proclamation issued by the governor on November 19, 
1858, the English civil and criminal law as it existed at that date was declared 
to he in force in the colony.

1863.—By an order-in-council this year a change was made in the constitu­
tion of the colony of British Columbia, it being provided that the legislative 
authority of the colony should be vested in the governor with the advice ami 
consent of the legislative council: Short £ Doughty’s Canada and its Provinces, 
vol. 21, p. 164 el acq.

1866. —By a proclamation of the governor dated November 17, 1866, an 
Imiicrial Act, 29 & 30 Viet., c. 67, providing for the union of the Colony of 
Vancouver Island and the Colony of British Columbia, was declared to be in 
force, the two colonies la-ing united under the single title of British Columbia. 
On the union taking effect, the fonn of government existing in Vancouver 
Island as a separate colony ceased, and the power and authority of the executive 
government and of the legislature existing in British Columbia extended to 
and over Vancouver Island.

1867. —The effect of the proclamation declaring the English civil and 
criminal law as it existed on November 19, 1858, to be in force in British 
Columbia, was modified by an ordinance of March 6, 1867, which enacted 
that the English law as it existed on November 19, 1858, should apply, “so 
far as the same are not from local circumstances inapplicable." See R.S.B.C. 
1871, No. 70.

1870.—By art. 14 of the promised terms of union of the Colony of British 
Columbia with the Dominion of Canada, dated July 7, 1870, it was declared 
that the constitution of the executive authority of the legislature of British 
Columbia should, subject to the provisions of the B.N.A. Act, continue until 
altered; but this article stated an intention of the Governor of British Columbia 
to amend the existing constitution so that the majority of the members of the 
legislative council should be elective. By an order-in-council passed on August 
9, 1870, it was provided that the legislative council should thereat ter consist 
of 9 elective and 6 appointed members. The election of these 9 |Kipular

CAN.
Ex. C. 

The Kino



674

CAN.
eTc.

The King 

Rithet. 

CmmIi, J.

Dominion Law Reports. [40 D.L.R.

members took place in November, 1870 and the first meeting of this quasi- 
representative body was held on January 5, 1871.

1871.—By an Act entitled the Civil List Act, 1871, enacted by the Gover­
nor of British Columbia with the advice and consent of the legislative council 
on March 27, 1871, after reciting that “it is desirable that a permanent civil lis' 
should he established by law," provision was made for an annual appropriation 
of $78,346.25 out of the general revenue of the colony to Her Majesty, her 
heirs and successors, for the purpose of defraying the expenses of variom 
public services enumerated in the schedule to the Act. It was provide.I. 
however, that the Act should not come into operation until it had receive. 1 
Her Majesty’s assent and such assent had been proclaimed in the colony 
This Act was repealed by an Act of the provincial legislative assembly in 187»

1871.—By an Act passed on February 14 of this year a legislative assembl> 
of 25 members, 13 elected by the mainland and 12 by the Island constituencies, 
was substituted for the legislative council. The operation of the Act was 
suspended until Her Majesty should assent thereto and fix a date for its coming 
into force. By a proclamation of June 26, 1871, Gov. Musgrave declared that 
the Act should come into o|K*ration on July 19, 1871, the day prior to the 
entry of British Columbia into the Dominion.

For the purpose of the Colonial Laws Validity Act, 1865, 28 & 29 Viet., 
c. 63. which regulates the powers of colonial representative legislatures, the 
term “representative legislature” signifies any colonial legislature which 
shall comprise a legislative body of which one-half are elected by the inhabi­
tants of the colony (s. 1).

In the Mercer ease, 5 Can. 8.C.R. 538,8 App. Cas. 767, the 
late William Ritchie, C.J., elaborately explained the laws as 
affecting escheats in the Province of New Brunswick.

By the statute reuniting the Provinces of Upper and Lower 
Canada, s. 50 provided:—

And be it enacted, that upon the union of the Provinces of Upper and 
Lower Canada, all duties and revenuee over which the respective legislatures 
of the said provinces before and at the time of the passing of this Act had and 
have power of appropriation, shall form one consolidated revenue fund, to he 
appropriated for the public service of the Province of Canada.

The words of this statute are similar to the language used in 
s. 102 of the B.N.A. Act, the language lieing:

All . . . revenues over which the respective legislatures of Canada,
Nova Scotia and New Brunswick, before and at the Union had and have the 
power of appropriation.

This statute, 3 & 4 Viet. e. 35 (Imp.) was amended by 10 
and 11 Viet., e. 71 (Imp.). It is a statute to authorise Her Majesty 
to assent to a certain bill of the legislative council and assembly 
of the Province of Canada for granting a civil list to Her Majesty 
and to repeal certain parts of an Act for reuniting the Provinces 
of Upper and Lower Canada.

It became necessary in this case that an Imperial statute should 
l>e enacted, as the statute passed by the Canadian parliament
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differed from the previous statute as to the apportionment of the 
civil list. Ss. 50 to 57, inclusive, had to 1m* regaled Indore the 
Canadian parliament could enact the statute in question. By 
this statute, which was sanctioned by the Imperial parliament, it 
was provided in part :—

And he it enacted that during the time for which the said several sums 
mentioned in the said schedules are severally payable, the same shall bo 
accepted and taken by Her Majesty, by way of civil list, instead of all terri­
torial and other revenues now at tin* dis|*>sal of I hi* Crown arising in thii 
province.

The Imperial statute, 15 16 Viet. c. 30, referred to in the
arguments in the various reasons for judgment in the Mercer case, 
supra, is styled “An Act to remove Doubts as to the Lands and 
casual revenues of the Crown in the Colonies and Foreign 
Possessions of Her Majesty,” and recites certain previous statutes, 
namely, 1 William IV. c. 25, ami 1 Viet.—and it enacts as 
follows:—

1. The provisions of the said nrited Acts in relation to tin* hereditary 
casual revenues of the Crown shall not extend or l>e deemed to have extended 
to the moneys arising from the sale nr other dis/tosUton of the lands of the Crown 
in any of Her Majesty’s colonies or foreign fMssessions, nor in anywise invali­
date or affect any sale or other dis|>osition already made or hereafter to be 
made of such lands, or any appropriation of the moneys arising from any such 
sah1 or other disposition which might have been lawfully made if such Acts or 
either of them had not been passed.

This section applies to lands or moneys arising from lands. 
The section of the statute which is important in this cast1 reads us 
follows:—

Nothing in the said recited Acts contained shall extend or be deemed to 
have extended to prevent any appropriation which, if the said Acts had not 
been passed, might have been lawfully made, by or with the assent of the 
Crown, of any casual revenues arising within the colonies or foreign possessions 
of the.Crown (other than droits of the Crown and droits «if Admiralty) for or 
towards any public purposes within the colonies or possessions in which the 
same respectively may have arisen: Provided always, that the sur /dus not 
apjdied to such public purposes of such hereditary casual revenues shall Ite carried 
to and form part of the said consolidated fund.

In the elaborate judgment of OWynne, J., in the Mercer case, 
supra, there is a history of the earlier statutes, and of the effect 
of this statute, 15 & 16 Viet. It is needless for me to repeat 
what has been so fully gone into in the reasons of the learned 
judge.

Counsel for the plaintiff and also counsel for the defendant 
claim that the Province of British Columbia, prior to that colony
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entering into the Union, had the power of appropriation over the 
moneys in question. In view of the provisions of sec. 2 of the Imp. 
Act., 15 and 16 Viet. e. 39, 1 am of the opinion that the view 
entertained by counsel is correct. I have set out in extenso tin- 
section. It would seem to me that this section sanctions the 
appropriation. The proviso as to the surplus would be useless if 
it were not so.

In dealing with the provisions of s. 102, in the Mercer case, S 
App. Cas. 766 at 777, the Earl of Scllxtrne, L.C., refers to s. 102:

All duties and revenues, etc., before and at the Union, had and have the 
power of appropriation, as follows:—

The words of exception in s. 102 refer to revenues of two hinds: (1) Such 
port ions of the pre-existing "duties and revenues" as were by the Art "reserved 
to the respective legislatures of the provinces" ; and (2) such duties and reven­
ues as might 1m* raised by them, in accordance with the special powers conferred 
on them by the Act."

And he goes on to state :
It is with the former only of these two kinds of revenues that their Lord- 

ships are now concerned; the latter being the produce of that power of "direct 
taxation within the provinces, in order to the raising of a revenue for provincial 
purposes," which is conferred upon provincial legislatures by s. 92 of the Act.

The Mercer case was one relating to escheats for lands. It 
has l>een fully considered in the judgment of the Supreme Court in 
the case of Trusts and Guarantee Co. v. The King, 54 Can. 
S.C.H. 107, 32 D.L.R. 469, on appeal from the judgment rendered 
by me, 15 Can. Ex. 403, 26 D.L.R. 129.

In the Mercer case the court carefully guarded itself from 
dealing with anything more than lands or the proceeds of lands. 
But, it is important to l>ear in mind that the Lord Chancellor 
construed s. 102—and at page 774 uses these words :—

If there had been nothing in the Act leading to a contrary condition, 
their Lordships might have found it difficult to hold that the word "revenues" 
in this section did not include territorial an well as other revenues, or that a title 
in the Dominion to the revenues arising from public lands did not carry with 
it a right of dis|M>sal and appropriation over the lands themselves. Unless, 
therefore, the casual revenue, arising from lands escheated to the Crown after 
the union, is excepted and reserved to the provincial legislatures, within the 
meaning of this section, it would seem to follow that it belongs to the Consoli­
dated Revenue Fund of the Dominion. If it is so excepted and reserved, if 
falls within s. 126 of the Act, which provides that "such |>ortions of the duties 
and revenues, over which the respective legislatures of Canada, Nova Scotia, 
ami New Brunswick had before the Union power of appropriation, as are hy 
this Act reserved to the respective governemnts or legislatures of the 
provinces."
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In St. Catherine's Milling & Lumber Co. v. The Queen, 
14 App. Cas. 46, at 56, Lord Watson states, as follows:—

The only other el aune in the Avt by which a share of what previously 
constituted provincial revenues and assets is directly assigned to the Dominion 
is s. 102. It enacts that all “duties and revenues” over which the respective 
legislatures of the United Provinces had and have power of appropriation, 
“except such portions thereof us are by this Act reserved to the respective 
legislatures of the provinces, or are raised by them in accordance with the 
8|Micial powers conferred u|Hin them by this Act,” shall form one consolidated 
fund, to be appropriate! for the public service of Canada. The extent to which 
duties and revenues arising within the limits of Ontario, and over which the 
legislature of the old Province of Canada possessed the power of appropriation 
before the passing of the Act, have liven transferred to the Dominion by this 
clause, can only be ascertained by reference to the two exceptions which it 
makes in favour of the new provincial legislature.

At p. 57 Ixird Wat son states, as follows :—
The enactments of s. KM) are, in the opinion of their Lordships, sufficient 

to give to each province, subject to the administration and control of its own 
legislature, the entire beneficial interest of the Crown in all lands within its 
boundaries, which, at the time of the Union, were vested in the Crown, with 
the exception of such lands as the Dominion acquired right to under s. 108, or 
might assume for the purposes specified in s. 117. Its legal effect is to exclude 
from the “duties and revenues” appropriated to the Dominion, all the ordinary 
territorial rcremies of the Crown arising within the provinces. That construc­
tion of the statute was accepted by this Board in deciding Att'y-Oenl of Ontario 
v. Mercer, 8 App. Cas. 767.

It is obvious from a consideration of the B.N.A. Act that 
certain revenues which, but for the statute, would have belonged 
to the provinces, were transferred to the Dominion. The Do­
minion by the statute granted to the provinces large sums of money 
for the purposes of their civil lists. Having regard to the pro­
visions of s. 102, which refers to certain revenues over which the 
provinces at the date of the Union had and have power of appro­
priation passing to the Dominion except such portions as are 
reserved to the provinces under s. 109, it is apparent that all 
royalties of every kind were not intended to belong to the provinces 
under the wording of s. 109. The royalties in that section must 
have a limited meaning.

I think the meaning of s. 109 was to pass to the provinces 
royalties arising from lands, mines, minerals, and royalties limited 
to escheats, or something arising out of lands, as referred to in s. 1 
of the statute, 15 & 16 Viet. I do not think it ever was in con­
templation that, under that term royalties, all royalties of every
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kind, including bona vacantia, were left to the provinces under the 
provisions of this statute.

Mr. Ritchie, in his able argument, referred to the precious 
inetals, which he says lxdonged to the Province of British Columbia. 
But on reference to the Precious Metals case, 14 App. Cas. 20.5, at 
301, it is stated:—

The title to the public lands of British Columbia has all along been, and 
still is, vested in the Crown; but the right to administer and to dis|>osc of these 
lands to settlers, together with all royal and territorial revenues arising there­
from, had been transferred to the province, before its admission into the 
federal Union.

After the best consideration I can give to the case, I am of t he 
opinion that the claim put forward by the Attorney-General of 
the Province of British Columbia, to have the moneys in question 
paid over for the use and for the benefit of the Crown as repre­
sented by the province, fails.

In regard to costs, it is conceded by counsel for all parties that 
the defendant Rithet acted in an honourable and upright manner, 
and that he should receive the costs of the action. There will be 
an order allowing Rithet his costs. It is stated that these costs 
are small, as Rithet did not appear at the trial of the action. I 
would suggest that- counsel agree to an amount and avoid the 
necessity for a taxation. Failing agreement, the costs will have 
to l)o taxed l>efore the registrar in the ordinary >vay.

I think, under the circumstances of the case, there should be 
no costs for or against either the plaintiff or the other defendant, 
the Attorney-General of the Province of British Columbia.

Judgment for plaintiff.

R. HOE Co. v. Dame FOOTE.
Quebec Superior Court, Maclennan, J. December 24, 1917.

Sale (§ I—11)—Contract or purchase—Goods to be set OP—Goods
LOST IN TRANSIT—DELIVERY—RIGHTS OF PARTIES.

Under a contract of purchase, which entitles the purchaser to have 
machinery erected in good running order on his premises, under the 
superintendence of the vendor’s expert, before he can be called up»n to 
accept and pay for it, the property in the goods does not pass until this 
condition is complied with and if the machinery shipped in parts is lost 
in transit the loss falls on the vendor.

The facts of the case are as follows:—
A contract of sale of a press and equipment was made by t he 

following correspondence between the plaintiff, a manufact tirer
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of printing presses in New York, and the defendants, a printing 
firm in Montreal.

On July 11,1912, the plaintiff wrote to the defendants:—
We hereby propose building for you one of our latest improved single 

web electrotype |)erfecting presses with folder. (Then followed a detailed 
description of the press and the work it would do, and the letter continued:] 
We will build this press ready for electric motor drive and place it alxmrd the 
cars in New York within 6 months from the date of your acceptance of this 
pro|M)sal for the sum of $15,750 cash payable in 30 days after the press is in 
running order in your press-room in Montreal, you to supply the motor 
equipment; we will furnish an expert mechanic to superintend the erection of 
the press, charging you nothing for his time during regular work hours, you to 
pay for his travelling excuses and Iwiard at $2.50 per day while engaged in 
this work.

On July 19, the defendants by letter addressed to the plaintiff 
accepted the latter’s offer to supply a press and equipment |>er- 
taining thereto on the terms and conditions outlined in the plain­
tiff’s letters of July 11 and 12
except that the press is to lie ready for shipment from your factory on March 1, 
1913, and to lx; held by you thereafter awaiting our shipment instructions 
which will be given not later than May 1, of the same ><iar, and also that the 
payment of the purchase price shall In- made by us within 00 days instead 
of 30 days from the date the press is in good running order in our press-room 
at Montreal.

The plaintiff accepted these modifications.
On March 26,1913, the defendants telegraphed to the plaintiff :
How soon can you ship press? Answer, 

and received a reply on the same date:—
Press shipped to-day.

The shipment was made by the plaintiff delivering to the 
New York Central & Hudson River Railroad, in New York, 39 
Ixixes and crates containing the parts which when assembled would 
make the printing press contracted for. More than half of the 
boxes and crates with their contents were destroyed by fire in 
transit between New York and Montreal.

The plaintiff’s action is to recover from the defendants the 
contract price, the plaintiff contending that its contract was per­
formed when the materials for the press were placed on lxmrd the 
cars of the New York Central & Hudson River Railroad Co., and 
that at the time of their destruction the goods were at the risk of 
the defendants. It is admitted that the fire which destroyed the 
goods while in transit was a fortuitous event and an accident for 
which the carriers were not responsible.
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The defendants contend that they contracted for a printing 
S. C. press to he perfected, erected and delivered as a whole in good 

R. Hoe Co. running order in their press-room in Montreal, and that, a* these 
Dame conditions were not fulfilled, the plaintiff’s action must fail.
Foote. The Superior Court dismissed the plaintiff’s action.

Smith, Atarkey & Co., for plaintiff; Brown, Montgomery <V 
McMichad, for defendants.

Maciennan,j Maclennan, J.:—The determination of this case depends 
upon the solution of the following questions:—Did the property 
in the materials for the printing press pass from the plaintiff to the 
defendants when the plaintiff placed them alxmrd the cars in New 
York, or does the contract between the parties on its true con­
struction indicate that the parties intended the property in the 
press should not pass until it had been erected in running order 
in the defendants’ press-room in Montreal?

The rule of our law that, sale is perfected by the consent alone 
of the parties is subject to some exceptions. When things mo veal >le 
are sold by weight, number or measure, the sale is not perfected 
until they have been weighed, counted or measured: C.C., art 1474. 
This is the same as the law in England. See Boss v. Hannan, 19 
Can. S.C.R. 235. When the seller contracts to manufacture or 
build a thing with his own materials and the work is to be per­
fected and delivered as a whole, it is a sale and the sale is not com­
plete and the property does not pass to the buyer until such 
delivery : C.C., art. 1684. While these are the general principles 
applicable to the sale of moveables, the rights and obligations of 
the parties may be modified by the contract into which they have 
entered. The printing press which was the subject matter of the 
contract in this case was not in existence at the date of the con­
tract. The plaintiff was a manufacturer of printing presses and 
by the contract undertook to do three things :—1. To build the 
press and have it ready for shipment from its factory on March 1, 
1913; 2. To place it aboard the cars in New York; and 3. To 
furnish an expert mechanic to superintend the erection of the 
press in good running order in the defendants’ press-room in 
Montreal.

The defendants undertook by the contract : 1. To pay the 
carriage of the press from New York to Montreal ; 2. To pay the 
travelling expenses and board at $2.50 per day of the plaintiff’s
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expert mechanic while he superintended the erection of the* press 
in the defendants’ press-room in Montreal; 3. To pay the pur­
chase price, $15,750, in cash within <H) days from the date the 
press would lx* in good running order in their press-room in 
Montreal.

It will he observed that there is no provision in express terms 
in the contract Ixdween the parties as to when the property in the 
goods should pass. The press was to have l>een and was manu­
factured in New York, where the plaintiffs were to place it aboard 
the cars and after its arrival in Montreal they were to furnish an 
expert mechanic to superintend its erection in the defendants’ 
press-room here. The price was not payable until after the press 
was in good running order in the defendants’ printing press-room.

I am called upon to decide whether the placing on board the 
cars, in New York, of the materials which, when assembled, would 
constitute the press, was delivery within the meaning of C. C., 
art. 1684, and of the contract, and at whose risk the goods were 
when destroyed in transit. The contract must be construed in 
the sense in which the parties intended, and that construction 
must be according to the rules of construction judicially laid down 
in such matters. See Blackburn, Contract of Sale, 3rd ed., p. 189.

What the defendants bargained to get and agreed to pay for 
was a printing press erected in good running order in their press­
room in Montreal, capable of turning out the quantity and quality 
of work specified in the contract.

The question here is: Having regard to the contract and its 
subject-matter, where and when was delivery to l>e made? The 
plaintiff’s work in New York was to get the press ready for ship­
ment; in Montreal, they had to superintend its erection in good 
running order in the defendants’ press-room. When the press was 
ready for shipment from New York, its component parts were 
packed in 39 boxes and crates. That was not what the defendants 
I Knight. Their contract was for a printing press in good running 
order, quite a different thing from the unassembled parts contained 
in the 39 packages shipped from New York. The superintendence 
of the erection of the press in Montreal by the plaintiff’s skilled 
exjiert was necessary for the work to be perfected and the press 
to lx* delivered as one w'hole running machine. It wtis the skill 
and technical knowledge of the plaintiff’s expert that was to direct
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and superintend the labour which would assemble and produce 
the perfect press in good running order from the parts manufac­
tured in New York and there brought to the stage of a press ready 
for shipment. The defendants contracted for more work to be 
done in Montreal to erect the press in good running order, and 
to produce this result the skill of plaintiff’s expert was more import - 
ant than the labour of the workmen furnished by the defendants.

Lord Blackburn, in a Scotch appeal to the House of Lords. 
Seath v. Moore, 11 App. Cas. 350, at 370, said:—

But it is competent to parties to agree for valuable consideration that a 
specific article shall be sold, and become the property of the purchaser as soon 
as it has attained a certain stage; though if it is part of the bargain that more 
work shall be done on the article after it has reached that stage, it affords a 
strong jtrimA facie presumption against it being the intention of the parties 
that the property should then pass.

And at p. 381, Lord Watson said:—
There is another principle which appears to me to be deducible from 

these authorities and to be in itself sound, and that is, that materials provided 
by the builder and portions of the fabric, whether wholly or partially finished, 
although intended to be used in the execution of the contract, cannot In- 
regarded as appropriated to the contract, or, as "sold,” unless they have been 
affixed to or in a reasonable sense made part of the corpus.

This case was followed by the House of Lords in another 
Scotch appeal, in 1904, Reid v. Macbeth, [1904] A.C. 223, and 
later, in Laing v. Barclay, [1908] A.C. 35.

In Bellamy v. Davey, [1891] 3 Ch. 540, at 545, Romer, J., said : —
The contract was for sale and delivery of a complete tank ready for 

testing, and until the tank was so completed and delivered up, I think, no 
property passed.

See Isherwood v. Whitmore, 11 M. & W. 347, 152 E.R. 837.
In Roberts v. Brett 6 C.B. (N.S.), 611, at 633, 141 E.R. .V.i:,. 

at 604, Bramwell, B., said:—
Wherever the obvious good sense of the thing makes the performamv of 

an act a condition precedent, it ought to be so construed.
In my opinion the rights of the parties are determined by the 

principles laid down in the foregoing authorities which are expressed 
in our law by art. 1684 of the Civil Code.

The corresponding article in the Code Napoleon is 1788.
The French commentators have construed this article to mean 

that the thing was at the risk of the workman producing it until 
it had been delivered to and accepted by the party for whom it 
was being made, and that delivery was not complete until such 
acceptance.
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22 Baudry-Lacant inerie, Du Contrat de Louage, vol. 2, Nos. 
3903, 3904.

In the same sense, see Laurent, vol. 26, No. 6; Pothier, Louage, 
No. 436; —Q. 72. 1. 101;—D P. 72. 1. 140.

The same principle was held to apply to the delivery of a 
steam engine. Ieurent, vol. 24, 167; —D.P. 72. 2.95.

The same principle was applied by Mathieu, J., in Murphy v. 
Forget, 19 Que. S.C. 135.

The press perfected and delivered as a whole within the mean­
ing of the contract and of C. C., art. 1684, was the press erected 
and put in good running order ready to do its work, and not the 
unassembled parts shipped from New York.

In my opinion, the property in the press did not pass from the 
plaintiff to the defendants on the shipment of the parts and, on 
the true construction of the contract, was not to pass until the 
press had been erected in good running order under the super­
intendence of the plaintiff’s expert in the defendants’ press-room 
in Montreal. Then and not till then delivery would have been 
made. As there was no such delivery the parts destroyed in 
transit were at the plaintiff’s risk, and the action must be dismissed.

Judgment:—^Considering that the contract between the parties 
was for the sale of a printing press and equipment to be perfected 
and delivered as a whole by the plaintiff in the defendants* press­
room in Montreal;

Considering that the placing of the unassembled parts of such 
press aboard the cars of the New York Central & Hudson River 
R. Co. in New York did not constitute delivery of what the defend­
ants bargained for under said contract ;

Considering the defendants were entitled to have said press 
erected in good running order under the superintendence of the 
plaintiff's expert in Montreal before the defendants could be 
called upon to accept and pay for the same ;

Considering the property in said goods did not pass from the 
plaintiff to the defendants on the shipment of the parts from New 
York, and said parts were at the plaintiff's risk when destroyed in 
transit by a fortuitous event;

Considering plaintiff has not established the material allega­
tions of its declaration, and that the defendants have made good 
their defence; doth dismiss the plaintiff’s action with costs.

Action dismissed.
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REX T. HARRIS.

Ontario Supreme Court, Mulock, t' J Kx. December il, 1917. 
Criminal law I j IV C—117)—Excehsive fine—Magistrate's consideha-

TluN OE EVIDENCE WRONGFULLY ADMITTED.
In HcntencihK n ilefemlanl fourni guilty of an offence the magistrate 

should not increase the severity of the sentence because he considers tie 
defendant guilty of another offence with which he has not been charged.

Motion to quash a conviction of the defendant, by a mag­
istrate, for a violation of the provisions of sec. 41 of the Ontario 
Temperance Act, 6 Geo. V. ch. 50, which prohibits a person having 
intoxicating liquor in any place other than in the private dwelling 
house in which he resides. Fine reduced.

W. K. Murphy, for defendant ; Edward Bayly, K.C., for Crown. 
Mulock, C.J.Ex.:—The defendant pleaded guilty, and 

then evidence was adduced before the magistrate to the effect 
that the defendant had admitted having sold liquor and 
realised therefrom the sum of $1,500. The magistrate then 
imposed the maximum fine of $1,000 and costs, or, in the al­
ternative, three months in gaol.

On the argument before me, Mr. Murphy stated that, on the 
defendant pleading guilty, the magistrate intimated his intention 
to impose a fine of $200 and costs, but ultimately imposed the 
maximum penalty, in consequence of the evidence given as to the 
alleged illegal sale of liquor. At my request, the magistrate has 
furnished to the Court a statement of his reason for imposing 
the maximum penalty. It is as follows (after referring to the 
information, plea of guilty, and the evidence as to sale, he states) 

“It had been my intention, up to the point of hearing this 
evidence, to treat the ease as an ordinary one, and in fact would 
have placed upon the accused the minimum fine of $200 and costs. 
However, when this evidence was brought to my attention, I was 
of the opinion that the accused was selling liquor, and conse­
quently imposed the maximum fine of $1,000 and costs, or, in the 
alternative, three months in gaol. As per your request, I may 
say that it was this evidence which, when brought to my attention, 
influenced me to place this fine on the accused, which I did."

Section 58 of the Act gives the magistrate discretion, within a 
certain limit, as to the penalty which he may impose, and he has 
not exceeded the authorised penalty. It appears, however, that 
he increased the penalty because of his belief that the defendant
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had committed an offence against the provisions of sec. 40, for 
which offence, if convicted, lie would have been punishable.

In effect, the learned magistrate, without an information, has 
found the defendant guilty of the offence of illegal sale; and, in 
consequence, has added the sum of $800 therefor to the penalty 
of $200, which he regarded as the appropriate penalty for the 
offence of having liquor in an unauthorised place. If, after such 
sentence, an information had lieen laid against the prisoner for 
the illegal sale in question, he would, if found guilty, have lieen 
punishable therefor; that is, he would have lieen punished twice 
for the same offence; if acquitted, he would stand fined, to the 
extent of $800, for an offence of which he had lieen found innocent.

To illustrate further the possible injustice of the case, it is 
to be observed that under the Ontario Temperance Act the 
punishment for a second offence is imprisonment only, without 
the addition of a pecuniary fine. One or other of the two offences 
in question must be treated as a second offence. The magistrate, 
hy imposing a fine, had in fact decided that the having of liquor 
in an unauthorised place was the first offence; therefore, the 
illegal sale must lie regarded as the second offence; and, if found 
guilty, the magistrate would have lieen obliged to sentence the 
defendant to a term of imprisonment ; that is, the defendant would 
be suffering a fine of $800, in addition to imprisonment, for the 
second offence—a punishment wholly unauthorised by the Act.

In fixing the fine in question, the learned magistrate should, 
I think, have excluded from consideration the evidence as to 
illegal selling, and his not having done so was not, in my opinion, 
acorrect exercise of the judicial discretion vested in him by sec. 58 
of the Act. In sentencing a defendant found guilty of an offence, 
the Judge should not increase the severity of the sentence liecause 
he considers the defendant guilty of some other offence with which 
he has not been charged (Rex v. Bright, |1016] 2 K.B. 441); and 
the defendant is entitled to be relieved from the injustice done him 
by the disregard of this rule.

Two courses are open to me: either to quash the conviction, 
in which case the defendant would escape punishment for violation 
of sec. 41 of the Act, the offence of having liquor in an unauthor­
ised place; or to amend it, as provided by secs. 1124 and 754 of the 
Criminal Code.
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Where a conviction is, by certiorari (or its equivalent, a motion 
to quash), brought before a Judge, sec. 1124 authorises the Judge 
to modify the same as may seem just, to the extent provided by 
sec. 754; and I think that justice requires that the fine imposed 
be reduced to $200, and this I direct to be done; the order to 
protect the magistrate. Judgment accordingly.

LOWE v. THE KING.
Exchequer Court of Canada, Cossets, J. January H, 1918.

Intoxicating liquors (§ IT A—35)—License—Customs—Illegal Tax- 
Recovery—Y ukon.

l'iider the provisions of the statutes relating to the Yukon Territory the 
Dominion Government has the power to exact a fee for the granting of a
Ç-rmit for the importation or bringing in of intoxicating liquors in the 

erritory; such exaction is a mere charge for the granting ol the permit 
and not in the nature of customs duties or tax within the provision of the 
Customs Act (R.S.C. 190(1, c. 48, s. 130). Where such a charge has been 
illegally im|K>sed but paid voluntarily it cannot be recovered back.

Petition of right to recover taxes alleged to have been 
illegally exacted.

IV. D. Hogg, K.C., for suppliant.
C. P. Plaxton and F. P. Yarcoe, for respondent .
Cassels, J.:—This was a petition of right filed on behalf of 

Rotiert Lowe, of Whitehorse, in the Yukon Territory'. The 
petition was filed in the Exchequer Court on April 1, 1915. It is 
stated that the petition was deposited with the Secretary of State 
on February 12, 1915.

The petition of right alleges as follows:—
2. That for a number of years past your suppliant imported into the 

said Territory, under pennit duly obtained, large quantities of spirituous or 
malt liquors, wine, ale, porter, beer and lager beer, upon which spirituous or 
malt liquors he was obliged to pay in addition to the Customs and Inland Rev­
enue tax already paid thereon, a tax of $2 per gallon on all the said spirituous 
or malt liquors so imported by him into the said Territory as aforesaid, and 
upon the said wine, ale, porter, beer and lager beer he was obliged to pay a 
tax of 50 cts. a gallon on such liquors so imported.

3. That during the years between July, 1900, and the present time your 
petitioner has been obliged to pay, and has in fact paid on account of the said 
tax upon the spirituous and malt liquors, wine, ale, porter, beer and lager beer 
so imported into the said Territory as aforesaid to the officers of the Dominion 
government and those employed under the said officers in the collection of 
revenue for the said Yukon Territory, the sum of $87,347.

4. That the imposition of the said tax of $2 per gallon on spirituous and 
malt liquors and the tax of 50 cts. per gallon on wine, ale, porter, beer and lager 
beer so imported into the said Territory as aforesaid by your suppliant was
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and is based upon certain orders-in-council passed by your Majesty’s govern­
ment of Canada from time to time between July 26, 1900, and August 12, 1911, 
which orders-in-council purport to be founded u|xm the provisions and powers 
contained in the Yukon Territory Act, now consolidated in R.S.C., as c. 63, 
and the money so collected has been and is assigned under the provisions of the 
said order-in-council to form part of the revenue of the said Yukon Territory.

5. The suppliant alleges and the fact is that the said orders-in-council 
are ultra vires the government of Canada, the said government not having l>een 
authorized or empowered by the said Y'ukon Territory Act to imituse the said 
tax on spirituous or malt liquors, ale, ix>rter, tx^cr or lager l>eor imported or 
brought into the said Territory; and the suppliant submits that the sum above 
mentioned has been exacted from him without warrant or legal authority by the 
officers of your Majesty's government of Canada, and has l»een received 
by your Majesty’s said government as money paid to your Majesty for the 
use and benefit of your suppliant, and should be repaid to your suppliant with 
interest.

CAN. 

Ex. C.

The Kino.
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The petitioner claims that it may be adjudged that he is 
entitled to payment of the sum of $87,347, being the amount of 
the tax illegally exacted.

To this petition His Majesty the King, represented by the 
Attorney-General for the Dominion of Canada, filed a defence. 
The second paragraph of his defence reads, as follows:—

If the suppliant did make such payments as in the third paragraph of the 
|K-tition of right alleged, which the Attorney-General does not admit, such 
payments were made voluntarily by him, and the Crown is under no liability 
to repay them.

In par. 2a the respondent alleges, as follows:—
The alleged debt, cause of action or claim pleaded herein did not accrue 

within 6 years before this action, and was and is barred by the Statute of 
Limitations. Exchequer Court Act, It.S.C. 1006, c. 140, s. 33; North-West 
Territories Act, R.S.C. 1906, c. 62, s. 12; Yukon Act, R.S.C. 1006, c. 63. s. 19; 
Yukon Consolidated Ordinances, 1914, c. 5f>, s. 1; 21 James 1., e. 16, s. 3.

On the argument of the case respondent asked permission to 
supplement his defence by pleading the limitation which is provided 
by s. 130, c. 48, R.S.C. 1906. This section reads as follows:—

Although any duty of customs has been overpaid, or although, after any 
duty of customs has been charged and paid, it apftears or is judicially estab­
lished that the same was charged under an erroneous construction of the law, 
no such overcharge shall be returned after the expiration of 3 years from the 
date of such payment, unless application for payment has been previously

The respondent was granted leave to file this supplemental 
defence, and although in the view I take of the ease it is not neces­
sary to determine this point, if a higher court should take a different 
view, the question will arise whether or not this s. 130 is applicable 
to the facts of the case, and would protect the respondent from any
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repayment for a longer period than three years. No application 
for repayment had been previously made.

In connection with s. 130, in the interpretation the Act respect­
ing the customs, s. 2 (2) contains the following: “All the expressions 
and provisions of this Act or any law relating to customs, etc." 
If it were to appear, as Mr. Hogg argued, that the charges imposed 
and collected are in the nature of customs duties, my view is that 
this s. 130 would lie applicable.

Before dealing with the case it would t>e well to state that in 
the year 1902, by the statute 2 Edw. VII. c. 34, the Yukon Ter­
ritory Act was amended, and for the first time, as far as I can 
ascertain, sub-s. 2, of s. 8, was enacted. It reads as follows :—

2. Every ordinance made under the authority of this section shall remain 
in force until the day immediately succeeding the day of prorogation of 1 lie 
then next session of parliament, and no longer unless during such session of 
parliament such ordinance is approved by resolution of both Houses of 
Parliament.

The subsequent provision is in regard to publication in the 
“Gazette.”

On the argument, Mr. Hogg, K.C., who appeared for the sup­
pliant, and Mr. Newcomln», K.C., who appeared for the Crown, 
agreed that this provision of sub-s. 2, of s. 8, c. 23, 2 Edw. VII.. 
had l)een complied with, and also that all the provisions relating 
to the advertisement had been complied with.

The Yukon Territory Act (intituled “An Act to provide for 
the government of the Yukon Territory”), lt.S.C. 1906, c. (13, 
reads as follows:—

113. No intoxicating liquor or intoxicants shall be manufactured, com- 
|x>undcd, or made in the Territory, and no intoxicating liquor or intoxicants 
shall be imported or brought into the Territory from any province or territory 
in Canada or elsewhere, except by permission of the Governor-in-Cuuncil.

114. All intoxicating liquors or intoxicants inqiorted or brought from any 
place out of Canada, into the Territory, shall Ik* subject to the customs and 
excise laws of Canada.

I suggested to counsel that it might Ik* well to supplement the 
admission of facts, which had been agreed upon by a statement 
shewing whether the liquors referred to were imported or brought 
into the Territory from any province or territory in Canada, or 
whether they were imported or brought from any place out of Can­
ada, and the parties have agreed to supplement the admissions 
which are on file by stating that the liquor above referred to was 
brought into the Territory from other parts of Canada.
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The parties have agreed upon a statement of facts, the first 
three paragraphs of which read as follows:—

1. That undvr permits duly issued in pursuance of the provisions of the 
ordvre-iiwouncil hereinafter mentioned, the suppliant, trading under the name 
of Robert Lowe and Company, at Whitehorse, in the Yukon Territory, 
«luring the years between June 24, 1901, and April 1, 1915, imported and 
brought into the said Territory spirituous and malt liquors, ale, porter, beer 
and lager beer.

2. That during the period aforesaid the suppliant paid to officers of the 
respondent in the said Territory, in respect of the li<iuors so imported, the 
following sums of money:—

1901-2, 116,436; 1902-3, 14,986; 1903-4, $7,783.50; 1904-5, $6,380.50; 
1905-6, $9,947; 1906-7, $6,414; 1907-8, $5,650; 1908-9, $5,800; 1909-10, 
$3,742; 1910-11, $5,125; 1911-12, $5,902; 1912-13, $3,318; 1913-14. $3,501; 
1914-15, $1,796-$86,789.

3. That the said |H>rmits were issued and the said payments were made in 
pursuance and subject to the provisions of the following ordcrs-in-council

On$w in pound! dated Mi. 25, 1101, P.C., S56; March 8, 1901, I\(\, 
257; March 18, 1901, P.C., 579; June 22, 1904, P.C., 1159; Sept. 17. 1908, 
P.C., 2055; Dec. 9, 1909, P.C., 2475; Aug. 12, 1911, P.C., 1794.

The various orders-in-council under which the fees were 
exacted are filed as part of the proceedings in the present action.

I have considered the various statutes, relating to the Yukon 
Territory, c. 6 of 61 Viet. (13th June, 1898), which constitutes the 
Yukon a judicial district. C. 11,62 & 63 Viet, tilth August, 1899, 
repealed the previous s. 8, and provided as follows:—

Provided always that the governor-in-council or the commissioner-in­
council may make regulations in rcs|x*ct to shop, tavern and other licenses 
and may impose fees for the issue of the same.

By c. 41, 1 Edw. VII. (May 23, 1901), it was provided that the 
Yukon should no longer form part of the North-West Territories.

Colour is afforded to the argument advanced by Mr. Hogg 
that the fees which were exacted for the granting of the permit were 
in reality a tax by the language used in one or two of the ordinances 
which are filed. For instance, the ordinance which is dated 
September 17,1908, is headed “ Ordinance respecting the imposition 
of a tax upon ale, porter, beer, or lager beer, imported into the 
Yukon Territory.” It purports to amend a previous ordinance of 
June 22, 1904, by providing that on and after November 1,1908, a 
tax of 50 cts. a gallon lx* imposed. A subsequent ordinance, 
passed on December 9,1909, is an ordinance to rescind an ordinance 
respecting the imposition of a tax.

Various permits were from time to time obtained by the
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suppliant permitting him to take into the Territory intoxicating 
liquor or intoxicants. The ordinances would indicate that as a 
term for obtaining these permits the applicant was asked to pay 
certain fees which apparently were graduated or based upon the 
quantity of intoxicating liquors which lx1 sought permission to 
take into the Territory.

For a time my impression was that these exactions were in tlie- 
nature of customs dues and in the nature of a tax, but on reflection 
I have come to the conclusion that they were mere charges made 
by the Dominion government for the granting of the permit.

It was conceded liefore me by Mr. Hogg, counsel for the sup­
pliant, and who presented his case with great ability and consider­
able research, that the Dominion government had the right to 
impose license fees as a term for the granting of the permits. His 
contention, however, is that the amounts charged were so excessive 
as to shew that they were really charged as customs dues or as a 
tax. If it be once conceded that the governor-in-council had the 
right to impose a fee for the granting of the permit, I do not think 
it would be open to the suppliant to question the amount. He paid 
what was asked, raised no objection, did not pay under protest, 
but acquiesced in the charges, and no doubt when he came to 
retail the liquor, the consumer paid what had been advanced for 
the permit.

I think that a fee could l>e legally exacted for the granting of 
the permit. It is not the case of a man having the right to take 
liquor into the Territory, and then being charged with this so- 
called tax. He had the right to accept or refuse the permit.

The case of Chapelle v. The King, 7 Can. Ex. 414; 32 Can. 
S.C.R. 586, [1904] A.C. 127, is of a different character. In that 
case the plaintiff had the legal right to mine for ores. Subsequent 
to the granting of this right the Crown attempted by regulations 
to alter his contract by requiring him to pay certain royalties. 
It was held that this was illegal so far as the first license was 
concerned. Subsequently the Privy Council adopted the judgment 
of Sir Louis Davies, to the effect that the subsequent licenses were 
practically new grants, and were subject to the regulations then 
in force.

The case was somewhat similar to the case of Booth v. The 
King, 21 D.L.R. 558, 51 Can. S.C.R. 20, a case referring to the 
renewal of a license to cut timber.
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In the present case before me, as I have pointed out, there was 
in no sense any change or attempted change of any contract entered 
into between the Crown and the suppliant. He voluntarily 
acquiesced in the charge made for the permit, and even if it were 
to be held illegal as a tax, I do not think lie could recover.

In an elaborate judgment of the Court of Appeal in Ontario 
in the case of Cushen v. City of Hamilton, 4 O.L.Ii. 265, it was held 
that fees having lx»en paid with full knowledge of the facts, under 
a claim of right, could not be recovered back.

Another case of taxes paid was that of O'Grady v. Toronto, 

31 D.L.R. 632, 37 O.L.R. 139.
I would, in addition to the cases I have mentioned, add the 

case of the Grand Trunk R. Co. v. Quebec, 30 Can. S.C.R. 73,—and 
would refer to the language of Strong, J., at p. 79. It is obiter, 

but nevertheless the opinion of a very eminent judge.
I have also been furnished with an elaborate list of authorities 

to shew that under the general words authorizing the governor-in­
council to enact laws for the peace, order and good government, 
etc., that as a matter of police regulation there was the power on 
the part of the governor-in-council to charge these fees. I do not 
think it necessary to rely upon this point, but I may add that any 
power to enact a law in the nature of a police regulation would fall 
rather to the Yukon government than to the governor-in-council 
of the Dominion.

Claims of this character become serious if after such length of 
time these moneys have to be paid back.

The case of Schlesinyer, 1 Court of Claims, p. 16, may be referred 
to as shewing the views of the American courts.

I think the petition should lie dismissed with costs.

Petition dismissed.

THE KING v. FRASER.

Saskatchewan Court of Appeal, Newlands, Lamont and Elwood, JJ.A.
May 17, 1918.

Criminal law (§ I—1)—Criminal Code—S. 355—^Interpretation.
To be guilty of theft under a. 355 of the Criminal Code, the accused 

must have received money or valuable security or other things on terms 
requiring him to hand over the tiling received or the proceeds thereof to 
some person other than the person from whom he received it, and have 
fraudulently converted it to his own use.

■Æ

■j*
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SASK. Crown case reserved by Rimmer, Dist. C.J., on a conviction
C. A. for theft under s. 355 C.C.

TBE Kino H. E. Sampson, K.C., for the Crown.
_ t. D. A. McNiven, for the accused.Fraser.

-----  Newlands, J.A.:—This is a Crown case reserved. Rimmer,
Newiande, j.A. C.J., convicted the accused of having received from the Lake 

of the Woods Milling Co., Ltd., a car-load of flour, feed and cereals 
on terms requiring him to account for and pay for a definite part 
of the proceeds of the said car of flour, feed and cereals to the said 
company, did fraudulently omit to account for and pay the same 
or any part thereof and did during the month of November, 1917, 
fraudulently convert to his own use the said proceeds, thereby 
committing theft, contrary to s. 355 of the Criminal Code.

S. 355 of the Code makes it theft for any person who, having 
received any money or valuable security or other thing whatsoever, 
on terms requiring him to account for or pay the same, or the 
proceeds thereof or any part of such proceeds, to any other person 
not to do so.

The above charge on which the accused was convicted alleges 
that he received a carload of flour from the Lake of the Woods 
Milling Co., Ltd., on terms requiring him to account for said 
carload of flour or the proceeds thereof to them, and that he omitted 
to do so. There is no allegation that he received any money, 
valuable security or other thing whatsoever from any other person 
on terms requiring him to account for the same to the Lake of the 
Woods Milling Co., Ltd. The “other thing whatsoever” above 
referred to, would be something of a like nature to money or 
valuable security, and would not refer to the carload of flour in 
question.

The charge therefore lacks an essential ingredient to make it 
an offence under s. 355, which would be an allegation that the 
accused had received money, valuable security or some other 
thing as the proceeds of the carload of flour. Now, unless accused 
did receive such money, etc., he would not be liable under the sec­
tion, and, as there is no allegation of his so receiving the same in 
the charge, he could not be convicted of an offence under that 
section.

Under these circumstances, there is no necessity to answer the 
questions submitted and the conviction should be quashed.
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Lamont, J.A.:—The accused was charged as follows:—
Thn1 the accused having receivetl from the Lake of the Woods Milling 

Co. Ltd., n carload of flour, feed and cereals on terms requiring him to 
account for and pay for a definite part of the proceeds of the said car of flour, 
feed anil cereals to the saiil company, did fraudulently omit to account for and 
|isy the same or any |Mirt thereof and «lid, during the months of September 
and October, 1917, fraudulently convert to his own use the said proceeds, 
thereby committing theft contrary to s. 355 of the Criminal Code.

In August, or the first part of September, 1917, the accused had 
received from the Lake of the Woods Milling Co. a carload of flour, 
under an agreement in w riting which provided that he would receive 
the shipment, and that he would sell it for cash only, at a price 
which would l>c a reasonable profit on the price at which the com­
pany invoiced it to him and which profit would lx- his commission. 
The agreement also contained the following clauses:—

(9) All moneys received or collected by the consignee for, or on behalf of 
the company shall be securely held by him as a fiduciary trust and shall be 
used by him for no |H-rsmial or other purpose whatever, but shall Is* by him 
paid over to the company . . . (10) The consignee hereby agrees to purchase 
any stock on hand that has lieen consigned over 3 months.

The car was invoiced to the accused at $2,074.30. On October 
30, 1917, R. C. Hainstock, a representative of the company, 
visited the accused and found only $1,240 worth of flour remaining 
of the carload shipped. This indicate! that Fraser had disposed of 
$977.40 worth of flour, and Hainstock asked him for payment for 
the same. After obtaining an allowance for certain rebates, the 
accused gave Hainstock a cheque in favour of the company for 
$946.89, which cheque was dishonoured. The company then 
commenced this prosecution. The matter came on for hearing 
before Rimmer, Dist. C.J., who found the accused guilty, but 
reserved for the opinion of the court certain questions; the first of 
which is:—

Am I right in hohling that under the terms of the contract ex. “A” and 
the evidence adduced there was evidence for the Crown that money was re­
ceived by the Accused on terms requiring him to pay the same to the Luke of 
the Woods Milling Co. Lt<l., and that the company did not rely only on the 
personal liability of Fraser, the accused, as debtor.

S. 355, under which the charge is laid, reads:—
355. Every one commits theft who, having received any money or valu­

able security or other thing whatsoever, on terms requiring him to account for 
or pay the same, or the proceeds thereof, or any part of such proceeds, to any 
other |w*rson, though not requiring him to deliver over in s|iecie the identical 
money, valuable security or other thing received, fraudulently converts the
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same to his own use, or fraudulently omits to account for or pay the same or 
any part thereof . . . which he was required to account for or pay as
aforesaid.

To lx» guilty of an offence under this section, the accused must 
have received money or valuable security or other thing on terms 
requiring him to hand over the thing received, or the proceed- 
thereof, if he has converted it into money, to some other person, 
t.e., to some person other than the person from whom he received 
it, and instead of turning it over he fraudulently converts it to his 
own use. The gist of the offence is, that he has received something 
which, in reality, belongs to the person to whom he has to account 
and to whom he would turn it over if he performed his duty. In 
this case, the only thing which, under the agreement, the accused 
w'as called upon to turn over to the company was money, and it is 
not suggested that he received any valuable security or thing other 
than money on behalf of the company. The only charge, therefore, 
on which the accused could l>e found guilty under the section, in 
view’ of the terms of his agreement with the company, in my 
opinion is, that he had received or collected certain moneys on 
terms requiring him to pay over the same and that he had fraud­
ulently converted such moneys to his own use, and the essential 
facts to be proved would lx* that he had sold the flour on a cash 
sale, that he had collected the moneys therefor and used the same 
for his own purposes.

This, however, is not what the accused is charged with. There 
is no allegation in the charge that the accused ever received or 
collected any money on account of sales of that carload of flour. 
What he is charged with receiving is the carload of flour.

The receiving by the accused of the carload of flour delivered 
under the agreement, cannot, in my opinion, lie held to be a receipt 
“of money or valuable security or other thing whatsoever” within 
the meaning of s. 355, l>ecause,—as I have already pointed out—to 
come within that section, the thing received by the accused must 
be received from some person other than the person to whom the 
accused is under an obligation to account, although the obligation 
to account itself may arise by virtue of the agreement. Reg. v. 
Unger, 5 Can. Cr. Cas. 270.

I am also of opinion that the words “the proceeds thereof or 
any part of such proceeds” in s. 355 mean the proceeds of the
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valuabe security or other thing received by the accused not from 
the person to whom he is under obligation to account, but from 
some other person. For instance, in this case, had the accused, 
instead of selling the flour for cash, sold it on time and taken the 
purchaser’s note for the price and cashed the note, the cash received 
would be “proceeds” within the meaning of the section. The term 
“proceeds,” therefore, would not include the cash received by 
the accused for flour sold by him for cash. The charge that the 
accused received a car of flour from the company on terms requiring 
him to pay the proceeds of such flour back to it ami that he con­
verted such proceeds to his own use, does not, in my opinion, come 
within the section. What he should have been charged with is this, 
that he received certain moneys on terms requiring him to pay over 
the same to the company, and that he fraudulently converted the 
same to his own use. The only thing which he agreed to hold as a 
fiduciary trust for the company, was “moneys received or collected 
by him.” As the accused was not charged with the only offence of 
which the evidence shews he has been guilty, he should, in my 
opinion, have been discharged.

In answer to the question submitted, therefore, I would say 
that it is immaterial, so far as this charge is concerned, whether 
or not the evidence shewed that the accused received money on 
terms requiring him to pay the same to the company, l)ecause he 
has not been charged with that offence.

Elwood, J.A. (dissenting) :—The accused was charged for that 
he, the said Thomas Fraser, having received from the I^ake of the 
Woods Milling Co., Ltd., a carload of flour, feed and cereals on 
terms requiring him, the said Thomas Fraser, to account for and 
pay for a definite part of the proceeds of the said car of flour, feed 
and cereals to the said company, did fraudulently omit to account 
for or pay the said or any part thereof and did during the month 
of November fraudulently convert to his own use the said proceeds, 
thereby committing theft, contrary to s. 355 of the Criminal Code 
of Canada.

The facts material to this case are the following:—
The said company entered into an agreement in writing whereby 

the company agreed to ship to the accused, flour, feed or cereals 
as the accused should designate, and, inter alia, the agreement 
contained the following:—
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(5) The vonsignev whull In- rntitM at any time upon payment to the 
company of the invoice price of the goods to become th<‘ purchaser thereof
himself.

(9) All moneys received or collected by the consignee for, or on behalf 
of the eom|wny shall In- securely held by him as a fiduciary trust and shall In* 
used by him for no |>ersonul or other pur|>ose whatever hut shall he by him paid 
over to the company in accordance with the billowing: —

The consigriH- shall make fortnightly regular remittances to the coni|iany 
of all moneys on hand at the date thereof received on account of such consign­
ment since the previous remittance less the consignee's pro|ier commission, 
and shall with each such remittance give a correct statement of all consign­
ment gtssls on hand. Said statement and remittances to lx- pursuant to and 
cmliodied in forms tliercfor supplied by the company.

In or atxmt September, 1917, the company shipped to the 
accused a carload of flour valued at $2,374.30. On Octolrer 30, 
1917, a representative of the company visited the accused, took 
stock of the stock in hand and found it to total $1,240.50. The 
accused was apparently entitled to a credit of $150.30 for reduced 
prices of stock on hand, and also to credit for $30.61, freight; 
leaving a balance of $946.89. The accused produced a roll of bills 
and some cheques, stating that there was $900 in the hills and that 
he would deposit the whole amount of the bills and cheques in the 
bank on the following morning—it was then after banking hours - 
and gave the representative of the company the accused's cheque 
for $946.89. This cheque was sent to the hank for collection and 
was returned unpaid on account of insufficient funds.

There was evidence given at the trial of conversations the 
accused had hail with this representative of the company on 
Novemlfer 10, when the accused stated that on October 31 he 
cashed the cheques which he had promised to deposit and put the 
proceeds in his pocket, together with the balance of the money, 
and on the morning of the 2nd of November he found he had lost 
the whole of the money.

There was some evidence of a dispute l>etwreen the accused and 
the company over a rebate that the accused claimed to lie entitled 
to, but the amount so in dispute was only a very small i>ortion of 
the total money owing to the company.

The District Court Judge before whom the accused was tried 
found the accused guilty. He expressly states in his reasons for 
judgment that he disbelieves the statement of the accused as to 
the loss of the money. He says, in his opinion, the money was not
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lost at all, and that this story is simply trumped up for the purpose 
of defrauding the company.

The District Court Judge admitted, as evidence on India If of 
the accused, the evidence of one Cornell, who swore that on 
November 2, the accused had told him that he lost alxiut $1,200. 
The District Court Judge reserved the following questions for the 
opinion of the court :—

(1) Am 1 right in holding that under the terme of tin- contract and the 
evidence adduced there wu* evidence for the Crown that money was received 
by the accused on terms requiring him to pay the same to the Lake of the Woods 
Milling Co., Ltd., and that the company did not rely only on the |icrsonal 
liability of Fraser, the accused, as debtor? (2) Am 1 right in holding at the 
close of the case for the Crown that th«* onus was shifted to the accused to 
prove the absence of fraudulent intent? On o|iening for the defence, counsel 
for the accused offered subject to objection of the Crown evidence of E. R. 
Cornell of a conversation with Fraser relating to the alleged loss of $1,000. 
I admitted this evidence as part of the re# yes/»- shewing the state of mind of 
the accused as relevant to the issue of fraudulent intent (1‘hipson on Evidence, 
4th ed., pp. 52, 130). and held that the question was one of weight rather than 
admissibility. (3) Am I right in so ruling?

On the argument Indore us, it was suggested that there was no 
evidence that the accused had sold the goods with respect to which 
he was short of cash, that he might have sold them on credit and 
not received the money.

The agreement under which the flour was shipp'd provides that 
the accused should make sales thereof for cash only. The evidence 
shews that a statement was made up by the representative of 
the company on Oc tôlier 30, shewing a balance amounting to 
$940.89. That statement refers to sales aggregating $977.50. 
The accused agreed to the correctness of the statement and gave 
his cheque therefor. In his letter to the company of Novemlier 5, 
the accused says:—“So I was carrying the money in my pocket 
until such time as 1 could get the price adjusted." In a letter of 
November 12, to the Western Canada Accident & Guarantee Ins. 
Co., the accused said: “My books shewed $946.00 more or 
less due the company." There is not a suggestion in the evidence 
anywhere that the accused had not actually received the money 
which he is charged with converting, and I cannot see, on the 
evidence, how any conclusion can lie come to other than that the 
accused had actually received the money.

It was further contended that the parties from whom he had 
received the money had not required him to account to the com-
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pany for it. To my mind that is quite immaterial. The extract 
from the contract which I have given above shews that the accused 
received the money on behalf of the company as a fiduciary trust, 
and that, in my opinion, is quite sufficient to bring him within 
s. 355 of the Code.

In Rex v. M cl Allan, 10 Can. Cr. Cas. 1, the Supreme Court of 
the North-West Territories en banc held that a railway conductor 
who takes from a passenger for his transportation a sum much le>s 
than the authorized fare and issues no ticket and receipt therefor 
is guilty of theft, under Code s. 308, if he fraudulently omits to 
account for and pay to the railway company the money so received, 
and that money so taken is money received by the conductor on 
terms requiring him to account for or pay the same to the company 
within the meaning of Code s. 308.

S. 308, then under consideration, was practically the same as 
s. 355 of the present Code.

Rex v. McLellan was followed in the Supreme Court of Ontario 
by (’lute, J., in Rex v. Sinclair, 27 Can. Cr. Cas. 327.

In Regina v. Unger, 5 Can. Cr. Cas. 270, the Ontario High 
Court of Justice held that the reference in s. 308 of the Code to the 
terms on w'hich the money was received, means the terms on which 
the defendant holds the money when he has received it, and that 
the section is not restricted to cases where the terms are imposed 
by the person paying the money.

I think there can be no doubt, under the contract in question 
in this case, that the accused received the money in question on 
terms requiring him to account for or pay the same to the company. 
The answer to the first question submitted to us should be “ Yes.”

As to the second question. When the Crown had proven the 
receipt of the money and the obligation to account for the flour, 
the onus was then, in my opinion, on the accused to prove an 
absence of fraudulent intent. Uhtil an atwence of fraudulent intent 
wras proven by the accused, his action in the matter, under the 
evidence, would be presumed to l>e fraudulent. The answer to the 
second question submitted to us should be “Yes.”

So far as the third question is concerned, I am of the opinion 
that the evidence of Cornell was mere hearsay. If evidence of 
that kind were permitted, it would be a very easy matter for any 
accused person, after he had committed a crime, to go about the



40 DAJt.] Dominion Law Reporth.

country telling prospective witnesses stories that—if believed— 
would shew an absence of criminal intent . The accused would be 
manufacturing evidence for himself. I would answer the third 
question submitted to us “No.” Conviction quashed.

FRADETTE v. THE KING.
Exchequer Court of Canada, Audette, J. March 11, 1918.

Limitation or actions (§ II F—60)—Negligence—Action against 
Dominion Crown—Interruption or prescription.

By virtue of s. 33 of the Exchequer Court Act (R.8.C. 1906, c. 140) the
provincial laws relating to prescription and limitation of actions apply to
an action for personal injuries against the Crown in right of the Dominion.
Mere “negotiations” do not operate as an interruption of the prescription.

Petition of right to recover damages for personal injuries.
W. Amyot, for suppliant ; E. Belleau, K.C., for respondent.
Audette, J.:—The suppliant, who is an employee of the 

Department of Marine, brought his petition of right to recover 
damages in the sum of $2,(MX), as arising out of an accident of which 
he was the victim while working at Quebec, as l>oiler-maker on 
board the steamer “ Princess,” a steamer ow ned by the Dominion 
Government. He claims that in course of this work a piece of steel 
flew from his tool, lodged in his left eye, and as a result he absolutely 
lost the use of the eye.

The accident happened on January 30, 1914. The petition of 
right is dated as of October 12, 1916, and the fiat wras granted on 
November 7, 1916.

S. 33 of the Exchequer Court Act enacts that,
The laws relating to prescription and the limitation of actions in force 

in any province between subject and subject shall, subject to the provisions 
of any Act of the Parliament of Canada, apply to any proceeding against the 
Crown in respect of any cause of action arising in such province.

Moreover, under art. 2211 of the Civil Code (Que.), the Crown 
may avail itself of prescription, and the manner in which the subject 
may interrupt such prescription is by means of a petition of right— 
apart from the cases in which the law gives another remedy.

Under art. 2262 of the Civil Code the right of action for bodily 
injuries is prescribed by 1 year, and art. 2267 thereof enacts that 
in such case the debt is absolutely extinguished, and that no action 
can be maintained after the delay for prescription has expired.

Counsel at Bar for the suppliant contends, however, that the
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correspondence produced of record amounts to negotiations which 
would interrupt prescription. In that contention I am unable to 
acquiesce.

The term “negotiation,” as defined in Black's Law Dictionary, 
is
the deliberation, discussion or eonferene.- u|miii the terms of a promised agr< 
ment; the art of setting or arranging the terms and conditions of a bargm 
sale, or other business transaction.

A demand of payment has been made and the Crown, when 
informed of the nature of the claim, declines to acknowledge any 
liability. The claimant cannot bind the other side by a mere 
demand for payment. It is, at most, a unilateral demand, without 
mutuality of purpose to negotiate, and it is in its very nature 
insufficient to interrupt prescription.

It is unnecessary to say any more u|M>n this question; the matter 
is to my mind too clear. I therefore find that the injury complained 
of in this case having l>een received more than a year Itefore the 
lodging of the petition of right with the Secretary of State, the 
right of action is absolutely prescribed and extinguished under tin- 
provisions of arts. 22fi2 and 22fi7 C.C. See also The Queen v. 
Martin, 20 Can. S.C.R. 240.

In the view I take of the case, it l>ecomes unnecessary to 
consider ln>th the question of “negligence” and the question of 
“public work,” and while the accident is most unfortunate, it k 
however, to some extent comforting under the circumstances, to 
know the suppliant has l>een continued in his work and that lie 
has even received an increase in his wages.

The action is dismissed and the suppliant is dedans! not 
entitled to the relief sought by his petition of right.

Action dismissi l.

RICHARDSON v. NUGENT.

New Hrun*wick Supreme Court, Appeal Divwion, Hazen, C.J., Whin unit 
(irimmer, JJ. April 19, 1918.

New trial (5 II —9a)—Doctor—Malpractice—Operation by another 
doctor—Exhibition op wound to jury—Jury not propk.ki.y
WARNED.

In an action against a doctor for malpractice, a new trial will In- granted, 
<ui the ground of impro|ier admission of evidence, where the plaintiff was 
allowed to exhibit to the jury a wound caused by an operation |K*rfoniud 
by another doctor, without defendant's consent or knowledge and the 
jury were not warned that they were not to draw conclusions from its 
appearance.
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Appeal by defendant to set aside verdict entered for plaintiff 
Indore Rarrv, J., and a jury, or for a new trial. New trial ordered. 8. C.

J. F.H. Teeii, for rwpomient. Hinüü*,,,
Hazex, C.J.:—The defendant in this ease is a medical prac- .. 1

NüfiENT.
titioner ami the action, which was for malpractice, was tried before ----
Barry, J., and a jury at the St. John ( 'ircuit ( ourt in ( )ctol>er last. H*,en r ’ 
On the answers of the jury to the questions submitted, the trial 
judge directed a verdict and payment to In* entennl for the plaintiff 
for $1,000 ami costs of suit.

In 1910, the plaintiff, who was engaged as a coal miner, was 
afflicted by a severe pain in his left side. He was attended a few 
times by the mine doctor, a physician who was employed by the 
mining company to attend the miners in its employ in case of sick­
ness or injury. This mine doctor thought from his symptoms that 
lie was suffering from strain, and treated him accordingly, but he 
did not improve and early in March he calli^l in the defendant, who 
examined him ami diagnosed his case as rheumatic fever, ami 
prescribed what he considered the proper remedies. According to 
the evidence of the plaintiff his condition liecame rapidly worse, 
ami the defendant, believing his heart was affected, prescrilied 
other medicines to meet that condition. There is also evidence to 
the effect that the plaintiff develop! severe spasms of coughing 
and would cough up quantifier of pus. The defendant visited the 
plaintiff for the last time on May 5, ami on the fifteenth day of the 
same month the plaintiff left his I, >me and proceeded to Gagetown, 
where he consulted Dr. Caswell, who diagnose! the case as one of 
pleurisy or empyema. He tapped him ami drew off 20 ounces of 
fluid. On the following day he operated by cutting the defendant 
open in the flesh, cut down the rib and took a piece out ami cut 
down in the cavity and removed l>etween 2and 3^2 pints of pus.
This relieved the defendant’s condition and he has l>een gradually 
improving since and before ami at the time1 of the trial was able to 
work ami earn $2.50 a day, though he could not perform as heavy 
work as liefore his illness and operation. The ground for the action, 
is, as I understand it, that the defendant, either through not paying 
the necessary and proper attention to the plaintiff, or through not 
having the proper skill in diagnosing the case, left the patient in a 
very bad condition and either rendered necessary an operation that 
might otherwise have lieen avoided, or left the patient in such a
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condition that the operation was attended with more serious con­
sequences than would have lx*en the case had the pus been removed 
at an earlier date. Evidence on this point was given by Dr. Caswell 
and by Dr. White, a leading practitioner in the city of St. John.

At p. 61 of the stenographer’s return, Dr. Caswell is reported 
as saying in answer to a question by defendant’s counsel that the 
pus could have l>een formed in the 10 days that intervened be­
tween May 5, the last day upon which defendant attended the 
plaintiff, and May 15, the date on which he first consulted Dr. 
Caswell, and at p. 65 he says that if defendant had developed pus 
and Dr. Nugent had continued to attend him it would have been 
necessary for him to have performed the operation or get some­
body to do it. The following question and answer then appeal1:

<J. The toleration hud to come in this man’s life whether Dr. Nugent had 
correctly diagnosed his case or not? A. It had to come. Q. There was nothing 
that Dr. Nugent did or omitted to do that would cause the formation of pus? 
A. Not as far as 1 followed it.

At p. 105 Dr. White is reported as stating there is no medicine 
that will prevent the formation of pus and on the same page says 
there is nothing that will prevent it.

This evidence, which is uncontroverted, disposes, I think, of the 
contention, if any such is*made, that the operation performed by 
Dr. Caswell was the result of Dr. Nugent’s want of skill or improper 
diagnosis, and leaves the plaintiff to depend upon the other conten­
tion that the result of not operating sooner and of allowing the pus 
to remain in the plaintiff’s system for a longer time than necessary 
would have prejudicial results, so far as his recovery and future 
health was concerned. If Dr. Caswell’s evidence is to be relied on, 
the operation had to come, and the pus could have formed after 
Dr. Nugent ceased attending him. There is a conflict of evidence 
on the question of Dr. Nugent's knowledge of the existence of pus 
in plaintiff's system. The plaintiff and his wife both swore that the 
defendant was informed that the plaintiff coughed up pus and that 
some of this matter was kept and shewn him. Defendant denied 
this, but the jury found the fact against him.

In my opinion, a new trial should be granted on the ground of 
the improper admission of evidence, the plaintiff having been 
permittee! to exhibit to the jury the wound caused by the operation 
performed by Dr. Caswell. This evidence is to l>e foun<I at 
p. 14 of the stenographer's notes in the plaintiff’s examinai ion- 
in-chief :
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Q. Would it be too much trouble for you to open your clot hex up here ho 
the jury can we the wound?

Mr. Baxter:—Thin is subject to objection. 1 am quite sure it is hii-l down 
that you cannot exhibit anything of this kind to the jury.

The Court:—I do not know why.
Mr. Powell:—I will take the res|>onsibility of it.
This wound thus exhibited was not the result of an operation 

performed by defendant. He was not present at and had not 
advised it, and the evidence of the medical witnesses shews that 
the operation was not rendered necessary by anything he had done 
or omitted to do. The exhibit of this unhealed wound was calcu­
lated to influence the minds of the jury and arouse their sympathies 
for the plaintiff, and they might heedlessly conclude that the 
defendant was to blame for it, and as the plaintiff was in a pitiable 
condition and had endured suffering someone should l>e made to 
compensate him for it.

In Laughlin v. Harvey, 24 A.R. (Ont.) 438, it was held in an 
action to recover damages for alleged malpractice that the plaintiff 
is not entitled to shew to the jury the part of the body in question 
for the purpose of enabling them to judge as to its condition. 
In that case, the defendant was a surgeon and the action was 
brought against him to recover damages for alleged negligence in 
setting the plaintiff’s broken leg. In delivering judgment, Osier, 
J.A., said:—

With regard to the remuining objection, namely, that the Chief Justice 
|m rmitted the plaintiff to exhibit his injured leg to the jury, it is unnecessary 
to say much. The question has recently been considered in the other division 
of the court in Sornberyer v. Canadian Pacific K. Co. (ante p. 263). I have 
turn favoured with the perusal of the learned Chancellor’s judgment in that 
case and I may be permitted to say that I agree with what is there decided. 
It was held that the plaintiff might shew the jury the injured limb or body 
for the purpose of being examined thereon by a physician. The jury were 
told that they were not to look at the leg and draw any conclusion from its 
:i|i|H-arance. It was only for the evidence of the doctor who askisl to see it in 
order that he might explain the nature of the injuries more clearly. This 
seems to me free from objection. Hut it was not what was done in the case 
before us. The plaintiff was allowed to exhibit his leg, apparently for no other 
purpose than that the jury might see it, quite unconnected with the medical 
evidence of its condition, which was undisputed, and they were not warned 
that they were not to draw any inference of negligence from its apiiearance. 
It seems to me that this was a course which the defendant might well complain 
of, and that it was calculated to prejudice him extremely with the jury.

For my part, I entirely agree with thin and would point out 
that in the present ease, too, the jury were not warned that they
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wore not to draw any inference of negligence from the appearam ■ 
of the wound. Neither was the exhibition made for the purpose 
of allowing the doctors to explain the nature of the injuries mon 
fully, or for the purpose of being examined thereon by a physician.

If such evidence was properly regarded as inadmissible in 
Laughlin v. Harvey, supra, in which the plaintiff's leg had I teen 
set by the defendant himself, and that constituted the alleged 
negligence complained of, is there not very much stronger reason 
in this case for holding it inadmissible, in view of the fact that the 
operation which caused the wound was not performed by the 
defendant, and he was in no way connected with it? I have not 
overlooked the argument of plaintiff’s counsel that, even if the 
evidence was improperly admitted, the objection cannot now lx- 
availed of, as no specific grounds of objection were stated at the 
trial. In view of the statement by defendant's counsel when the 
evidence was objected to, that he would take the responsibility of 
it, such a contention cannot succeed, and every objection to the 
admission of such evidence should lx* open to the defendant. 
When able and experienced counsel take the responsibility upon 
themselves of putting in evidence to which objection has ben 
taken—without argument and without asking for the judge's 
ruling thereon—they are, in my opinion, precluded from preventing 
whatever consequences may follow from the admission of that 
evidence by reason of a technical objection such as was raised hv 
Mr. Teed.

The jury assessed the damages for the injury at the sum 
of $1,000, as follows: $750 loss of time and wages, $250 suffering 
and expenses.

No evidence was offered to shew that the plaintiff had been 
put to any expense whatever. During the judge’s charge, counsel 
for the defendant called attention to this fact in the following 
words:—

1 understand that the plaintiff was not at any expense. 1 believe it was 
|Niid by the county. If the plaintiff had spent anything for his treatment he 
naturally would have given evidence of it. and not having given evidence. I 
think he cannot claim. I suggest it is not for the jury to imagine what it might 
have been.

The Court:—Any expense that a man would have to incur by reason of 
the unskilful treatment of this physician is recoverable, but if he has not 
proved that damage to the jury he is the loser.
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Nothing else was said aliout expenses during the trial, and 
no evidence given in relation thereto, and I can find nothing to 
warrant the jury’s finding in respect to this claim.

As I have come to the conclusion, for the reasons given, that 
there should lie a new trial, I have not deemed it necessary to 
consider the points involved in the ground that there was mis­
direction on the part of the trial judge.

New trial, with costs of motion for new trial.
White, J., agrees with Grimmer, J.
Grimmer, J.:—I agree that there should l>e a new trial in this 

case. The action is one for malpractice, the plaintiff claiming that 
the defendant, a physician, treated him as a patient- so unskilfully, 
carelessly and negligently, that he suffered loss and damage.

As a result of his illness the plaintiff, although having been 
attended by the defendant, went to another physician who, w ithout 
consulting with the defendant, without his knowledge, consent or 
approval, performed an operation upon the plaintiff, and at the 
time of the trial the wound thereby caused was still open and 
unhealed.

Counsel for the plaintiff proposed to exhibit this wound to the 
jury, apparently just so they might view and examine it.

Counsel for the defendant objected to this, stating he was quite 
sure it was laid down that anything of this kind could not In* done. 
The trial judge stated he did not know why, whereupon counsel 
for the plaintiff stated he would take the responsibility for it, and 
the wound was accordingly exhibited to and viewed by the jury.

This course as well as the evidence was entirely unnecessary 
to support the plaintiff’s case, as there w7as no dispute that the 
operation had been performed, or that it w7as necessary. It was 
not, however, performed, as elated, by the defendant, nor was he 
consulted in respect thereto, nor in any wav answerable therefor, 
or the result thereof. The wound was not exhibited for the purj)ose 
of having the plaintiff examined thereon by a physician, nor for 
the purpose of enabling a physician to explain why the operation 
was necessary, the nature thereof or the disease from which tin* 
plaintiff suffered that made the operation imperative.

The jury was not told they might look at the wound, but 
were not to draw7 conclusions from its appearance. The plaintiff 
was allow7ed to exhibit the wound, apparently for no other purpose 
than that the jury might see it, and the appearance of a raw7, open
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^ anil suppurating wound, in my opinion, was t>oun<l more or less to 
8. C. influence the minds of the jury, and induce them to hold the defeiv 1-

Hk'hahdsun ant responsible for it, and the subsequent suffering and incon- 
Nvoent vvnience the plaintiff, particularly as they were not warned to 

----- t he contrary.
Grimmer, i. This, as stated in Laughlin v. Hart'ey, 24 A.R. (Ont.) 438, was 

a course which the defendant might well complain of as being 
calculated to prejudice him extremely with the jury.

In addition, all the medical evidence given in the case makes 
it abundantly clear, that whether the defendant was ignorant or 
negligent, whether his diagnosis was right or wrong, the plaintiff's 
trouble could only be relieved or cured by an operation, and nothing 
the defendant could have done would have prevented the same.

In my opinion, the admission of this evidence was improper.
There is a further ground upon which I think then» should lie 

a new trial, namely, the improper, excessive, and unwarranted 
assessment of damages.

The jury, in answer to one of the questions, assessed the damages 
at $1,000: $750 loss of time and wages, $250 suffering and expense. 
There is no evidence to be found of what, if any, expense the 
plaintiff was put to or lx>re in connection with the operation. That 
there must have l>een and was suffering, goes without saying, but 
there is al>solutely no evidence of any expenses paid the operating 
physician, or as a result of the operation. The question of expense 
was referred to by the judge in his charge to the jury, anil they 
may have understood from his remarks that they were to find the 
same. While, however, reference was made to the expense of the 
operation, I do not think, taking it altogether, or as a whole, the 
judge intended the jury should so find. At p. 131 of the evidence 
the judge stated:—

There is no evidence of what he hud to pay Dr. Caswell. He was there 
for a ironth and was operated upon ami had two nurses attending him. But 
notwithstamling the fact that he has not sworn to the amount of Dr. Caswell'* 
bill, still 1 think it is right 1 should mention this to you. that it is a ground of 
damage. Although there is no amount given by which you cun say lie paid 
Dr. Caswell, still it is a ground of damage.

Counsel for the defendant intervened and said:—
1 understand that the plaintiff was not at any expense. 1 believe it was 

paid by the county. If the jdaintiff had spent anything for his treatment he 
naturally would have given evidence of it, and not having given evidence. I 
think he cannot claim. I suggest it Is not for the jury to imagine what it 
might have been.
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Whereupon the judge further stated:—
Any expense that a man would have to incur by reason of the unskilful 

treatment of a physician is recoverable, but if he has not proved that 
damage to the jury he is the loser.

It would have lx*en better if the jury had been charged, that 
while ordinarily the expense incurred as the result of the improper 
treatment would l>e a ground of damage, yet, in this case, there 
was no evidence or proof of expenses, and, therefore, nothing upon 
which they could find, still I think it is clear from the statement of 
the judge, last above mentioned, he did not intend his remarks to 
be construed by the jury as authority upon which they could pro­
ceed to assess damages for expenses, but rather as instruction as to 
what would l»e the method of procedure in an ordinary case.

In view of the fact, as stated, that there is absolutely no 
evidence or proof of any expenses incurred by the plaintiff as a 
result of his illness, the jury's finding or assessment of damages 
for expenses is but a matter of haphazard or guesswork and 
cannot be supported or maintained.

For the reasons stated herein 1 think there should l>e a new 
trial. Costs of appeal will Ik* allowed to the defendant.

--------  New trial ordered.
EAST VIEW PUBLIC SCHOOL BOARD ?. TOWNSHIP OF 

GLOUCESTER.
Ontario Supreme Court. Appellate Division, Meredith, C.J.C.I*., Riddell, Lennor 

and Rose, JJ. December 91, 1917.
Schools (6 IV—74)—Union school sbctions—Apportionment ok taxes 

for school purposes—Powers and duties or assessors.
The assessors of municipalities comprising a union school section under 

the Public Schools Act (R.8.O. 1914 c. 266) have power under s. 29(1) 
of the Act to apportion the amount to be paid respectively for school 
purposes, and in so doing shoukl equalise the assessments in the muni­
cipalities, having regard to the actual values of the properties assessed. 
They are not bound by the values appearing on the assessment rolls and 
any irregularity in the manner of determining the amounts, does not afford 
an excuse for failure to levy and collect the sums required.

Appeal from a judgment of Sutherland, J. in an action 
to recover $2,650, the proportion alleged to be payable by 
the defendants, the Municipal Corporation of the Township 
of Cdoucester, of the sum of $5,000, being the sum requisitioned 
by the plaintiffs, a union school tioard, for school purposes for 
the year 1917. Reversed.

A. H. Armstrong, for appellants; C.J. Holman, K.C., for res­
pondents.

Meredith, C.J.C.P.:—The defendants having refused to 
levy and collect for the plaintiffs more than a part of
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the Hum required by the plaintiffs from the defendants for school 
purposes, this action was brought to compel them to levy and 
collect, or otherwise make good, the deficiency.

The plaintiffs are a union school board, the supporters of which 
school reside in part in the Town of Eastview and in part in the 
Township of Gloucester; and the substantial question between 
the parties to this action is, whether those who reside in the town­
ship have been called upon to pay more, and those who reside in 
the town less, than is lawful and right.

The provisions of sec. 29 of the Public Schools Act require, 
at the times and under the circumstances set out in that section, 
that "the assessors of the municipalities in which a union section 
is situate shall . . . meet and determine what proportion uf 
the annual requisition made by the board for school purposes 
shall be levied upon and collected from the taxable property of the 
public school supporters of the union section situate in each of the 
municipalities in which such section lies."

And it is admitted that this legislation is applicable to this ease: 
that, in the year 1916, it became the duty of such assessors to meet 
and determine such proportions, and that they did meet regularly 
for that purpose, anil did in fact make such an apportionment.

But the defendants contend: (1) that such determination is 
not binding upon them, because the clerk of the town munici­
pality was present at the meeting and advised the method of 
apportionment which was adopted by the assessors in reaching 
their conclusion.

Irregularities in such proceedings are, however, no excuse for 
the defendants’ refusal or failure to levy and collect such sums as 
may be required by the Board for school purposes, as they arc 
imperatively required to do by sec. 47 of the Act.

If the proceedings of the assessors were of no effect, by rea-on 
of the things I have mentioned, the defendants would be in the 
right : but that is not so; the determination of the assessors ts not a 
nullity, whether it could or could not lie set aside at the instance 
of any ratepayer.

It was said that no appeal lies against such a determination; 
but, even if that were so, it could not make null anil void that which 
otherwise would be valid unless and until set aside. But that may 
not be so, because sec. 0 of the Department of Education
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Act, R.S.O. 1914, eh. 265, provides that "it shall be the duty 
of the Minister" (of Education), “and he shall have power 
. , . (p) to determine all disputes and complaints laid before him, 
the settlement of which is not otherwise provided for by law;" and, 
under clause (o) of this section, “to submit a case on any question 
arising under the Public Schools Act, the High Schools Act or the 
Separate Schools Act, or this Art, to a Judge of the Supreme Court 
for his opinion anil decision, or, by leave of a Judge of such Court, 
to a Divisional Court for its opinion and decision."

It was, doubtless, imprudent having the clerk of the one 
municipality present at the assessors’ meeting without giving the 
clerk of the other municipality an opportunity to be present also: 
it would, I think, have lieen prudent to have given each an oppor­
tunity to express his views on any question that might have arisen: 
but an adoption of an imprudent method of procedure does not 
make the determination of the assessors void.

The defendants also contend : (2) that the assessors proceeded 
upon a wrong principle in determining the pro|H>rtion of the annual 
requisition which each municipality should pay: and effect was 
given by the learned trial Judge to this contention. His ruling 
seems to have been: that the assessors had not done that which 
the Act required them to do, and, therefore, that which they did is 
ineffectual.

That which they did was that which is quite familiar, Irecause 
it has to be done annually by county councils in equalising county 
rates: they found that the lands liable for these school taxes were 
in one municipality assessed at amounts very much less than their 
actual value, whilst in the other municipality they were assessed at 
amounts very much nearer their actual value ; and, bringing the one 
up to the other in this respect, they apportioned the amount each 
should pay accordingly : and that assuredly is just what it was their 
duty to do: that is an equalization of assessments : common sense 
would rebel at the ratepayers of one municipality evading payment 
of a just proportion of the school tax, and putting upon the other 
municipality an unjust proportion, by the simple process of an 
assessment of their lands at sums much more below their real value, 
whilst those of the other municipality were assessed at or nearer 
their real value. If, as it is said, the lands in one municipality

47—40 D.L.S.
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were assessed—contrary to law and assessor's duty—at one- 
fourth their actual value and those of the other at three-fourths, 
the case would he a plain one for doing that which it is said these 
assessors did, under like circumstances, make each dollar of assess­
ment in the one municipality pay three times as much as each 
dollar of assessment in the other.

That the assessors proceeded upon the right principle seems to 
me to be unquestionable: otherwise—that is, acting as the learned 
trial Judge considered they should—there would be no need for 
the assessors meeting at all ; their duties would be such as required 
only pencil and paper and "a bit of figuring;" and would leave the 
mischief, intended by this legislation to be overcome, untouched.

Whether the proper principle, which was adopted, was worked 
out accurately or not is not a question with which we are concerned. 
The Act provides methods for the correction of errors, of which no 
one seems to have seen fit to avail himself.

But I can find no good reason for even suspicion of any serious 
inaccuracy. The guiding fact was: at how much less than their 
actual value the lands had been assessed; the assessors who had 
made these assessments knew, for they had done it; all else was a 
very simple process.

I would allow the appeal : and direct that judgment go against 
the defendants for the amount of the plaintiffs' claim with 
interest from the day on which it ought to have been paid. I see 
no need for “circumlocutionary methods." The rule is well 
established now that, when one neglects to do that which legis­
lation requires him to do for the benefit of another, the other 
may recover such damages ns he has sustained by such negligence. 
Mandamus is resorted to only when there is no other effective 
remedy. If the defendants have yet the power to levy, they can 
do so; if not, must the public school be dosed because they 
refused to do that which the statute-law required them to do?

The plaintiffs should have their costs, throughout, from 
the defendants.

Riddell, J.:—The plaintiffs are the public school board of a 
union school section lying in part in the town of Eastview and in 
part in the township of Gloucester, the corporation of this 
township being the defendants.

There had been in 1909 an equalization of assessments under 
the Public Schools Act, now R.S.O. 1914, ch. 266; thereafter the
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assessment of that part of the township within the union school 
section increased by more than ten per cent. Accordingly, the 
provisions of sec. 29 (1) came in force.

[The learned Judge then read the section, as above.]
The school-house being situated in East view, the assessor of 

Eastview called a meeting pursuant to sub-sec. (3) of this section: 
the assessor of the township attended, at the time and place 
specified, with his roll. The two assessors, in the presence of Mr. 
Washington and perhaps with his assistance, discussed the 
assessments and agreed that in Eastview the assessment was 
some 89 per cent, of the real value and in the township some 
25 per cent. They agrees 1 to multiply the assessed values in the 
township by three and equalise on that basis—it will be seen that 
this was still giving the township a decided advantage.

They signed a document prepared for them by Washington, as 
follows:—

“We, the undersigned assessors of the Town of Eastview and 
the Township of Gloucester, having met to equalize the public 
school assessment of the union school section composed of East- 
view and No. 25 Gloucester, equalize the same as follows : Eastview 
to pay forty-seven per cent.; Gloucester to pay fifty-three per 
cent.”

Notice of this determination was given forthwith, pursuant 
to sec. 29 (5).

The town corporation paid up its portion: the township 
corporation refused to be bound by the equalization, and insisted 
that it was wholly null and void; after repeated demands, this 
action was brought, the plaintiffs claiming (2,650 (the proportion 
the township corporation should pay) and interest and also 
general relief.

The case was tried by my brother Sutherland, who dismissed 
the action: the plaintiffs now appeal.

The substantial defence was, that the assessors must, in 
equalizing the assessments, be wholly guided and bound by what 
appears as the values on the rolls: my learned brother gives effect 
to that contention.

"I see no warrant for the assessors to do other than take the 
two completed assessments for the one year, and, from a total of 
these and a comparison of the respective proportion which each
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bore to the whole, figure and estimate the proportion of the annual 
requisition made by the Board for school purposes to be levied 
upon and collected from each respectively.

“I see no warrant for one assessor assuming that he had the 
right to ignore the proper amount of the assessment in the muni­
cipality represented by him, and admit and allow it to be trebled, 
or for the other assessor to acquiesce in such a course. I do not 
think it was intended by the Act to clothe the assessors with any 

"such discretion or power.
"I am, therefore, of the opinion that the determination of the 

assessors in question is invalid and must be set aside." (The 
formal judgment does not contain this last provision, nor should 
it, the town corporation not being a party to the action. I do not 
further notice it—no doubt it is a mere inadvertence).

I am unable to agree in that construction of the statute : had 
it been but an arithmetical calculation, it might be made by a 
clerk, and there would be no need of a formal meeting. I think the 
assessors were selected as the equaliiers because they are the per­
sons who should have the most accurate knowledge of the actual 
value of the property in each municipality—each of them knows, 
too, how far he has departed from his duty to assess at the actual 
value: Assessment Act, R.S.0.1914, ch. 195, sec. 40 (1) ; sec. 22 (3), 
column 13; and has perjured himself in his affidavit: Form 7 
(sec. 50).

It is notorious that it is a too-common custom for apparently 
respectable men to violate their statutory duty and swear to a 
falsehood—if two or three were sent behind the bars for their 
crime and sued under sec. 206 of the Assessment Act, pour en­
courager le» autres, it might help the advance of common honesty 
in such matters.

In the present case the assessor of Eastview sinned only 11 per 
cent.—his colleague in the township seven times as much.

It was, I think, the clear duty of these assessors toconsiderthe 
actual not the nominal value of the properties in town and town­
ship : and on that basis the township corporation cannot complain 
of the award, which was in fact too favourable to them.

Then the rules governing arbitrations have been appealed to 
as shewing that the “award” cannot stand—it is said that Wash-
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ington should not have been present, etc. Without stopping to 
consider whether this is open to the defendants, as Eastview is not 
a party to the action, or whether, even if this determination were 
an arbitration, the alleged irregularities would affect the validity 
of the decision, I point out that the assessors were not arbitrators— 
it is only when they disagree, and the inspector comes in, that they 
become arbitrators: Public Schools Act, sec. 29 (6), (8). Before 
that, they are officers, in a sense representing their municipalities, 
whose duty it is to use the best means available to obtain the real 
value of the lands concerned and to make a fair and equitable 
equalization accordingly. It is of no importance that they obtain 
the advice of the clerk or of any one else.

Then it is said that the assessors had no jurisdiction to act, as 
they could act only "after they have completed their respective 
assessments;” and it is claimed they had not completed their 
assessments.

My brother Sutherland says :—
“If in sec. 29 of the Public Schools Act, already referred to, 

the following clause, ‘The assessors of the municipality in which a 
union section is situated shall, after they have completed their 
respective assessments and before the first day of June,' etc., 
refers to the assessments as found in the assessment rolls as 
finally revised, then it is plain that the assessor for the Town of 
Eastview had no such roll with him and used no such roll in con­
nection with the equalization. If, on the other hand, as I am 
inclined to think, the respective assessments referred to mean the 
assessments made by the respective assessors under sec. 50 of the 
Assessment Act referred to, and not yet finally revised, then it is 
plain that the assessor for the Township of Gloucester did not have 
such an assessment present or use it in dealing with the equal­
ization.”

I agree that the assessments mentioned in sec. 29 are not the 
final revised assessments, and think they are the assessments re­
ferred to in sec. 50 of the Assessment Act, R.8.O. 1914, ch. 195. 
Notice of appeal to the Court of Revision may be given up to the 
14th May—secs. 50 (3), 69 (2): after the appeal, the complainant 
receives a notice 6 days before the sitting of the Court of Revision— 
sec. 69 (10), (13)—on the 20th May; and the Court of Revision 
has till the 1st July to complete its labours—sec. 69 (20). It
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might well be impossible to have a revised roll before the 1st day 
of June—and the assessors are, by sec. 20 of the Public Schools 
Act, to meet and determine the proportion before the 1st day of 
June.

And 1 think it a matter of indifference whether the assessors 
hud their rolls with them : they were not bound by the figures in the 
rolls.

That each had completed his assessment, as directed by sec. 
50 of the Assessment Act, is certain; and the time had therefore 
arrived for the meeting.

The defendants are clearly wrong: it remains to consider the 
remedy of the plaintiffs.

Had the money been collected by the township corporation, as 
it should have been, judgment might go against them for the 
amount: but the evidence shews that they did not collect the 
amount; they levied only $1,500 (p. 93) instead of $2,650: the 
clerk at one time made and sent a cheque for $2,650, but that was 
a mistake—apparently a mere inadvertence.

The defendants should be ordered to raise the amount and pay 
it over.

An objection is raised that the prerogative writ of mandamus 
cannot be obtained in an action. It was so decided by Mr. Justice 
Street in City of Kingston v. Kingston Electric R.W. Co. (1897), 
28 O.R. 399, following the decision in Smith v. Charley District 
Council, [1897] 1 Q.B. 532: in the Court of Appeal, Osier and 
Moss, JJ.A., were not satisfied that the Rules and practice ex­
tended to the award of such a writ in an action: City of Kingston 
v. Kingston Electric fi.H7. Co., 25 A.R. 462, at p. 468. I share the 
doubt, and would not, without the consent of the defendants, 
award a prerogative writ.

If the defendants do not consent, we should make a declaratory 
judgment that the plaintiffs are entitled to the writ. No objection 
can be raised in this action to such a course as was taken in the 
Kingston case—there the declaration of the rights of the plaintiffs 
was refused because it was wholly unnecessary—the terms of the 
contract were plain and confirmed by statute, there never was any 
doubt as to what the rights were, the only difficulty was that of 
enforcing them : 28 O.R. at p. 404.

With such a declaration, which should be made with costs of
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action and appeal, one of us would sit in Chambers and order the 
issue of the writ with costs: Toronto Public Library Board v. City 
of Toronto (1900), 19 P.R. 329.

If, however, the defendants consent, the appeal will be allowed 
with costs here and below, and a writ of mandamus issue, the 
plaintiffs being allowed to amend their statement of claim accord­
ingly.

Rose, J., agreed with Riddell, J.
Lennox, J.:—With the very greatest respect for the weighty 

opinions to the contrary expressed by other members of the Court, 
I am unable to concur in allowing the appeal. I am not satisfied 
that the steps contemplated by the statute were taken, or that 
the judgment in appeal is wrong.

I would dismiss the appeal.
Appeal allowed; Lennox, J., dissenting.

MAXWELL v. THE KING.
Exchequer Court of Canada, Cassets, J. August SO, 1917.

1. Harbours (§ I—5)—B.N.A. Act—Provincial grant—Expropriation—
Wharf—Compensation.

Bedford Basin, being a public harbour at the time of Confederation 
and the property of the Province of Nova Scotia, passed to the Dominion 
by virtue of the provisions of the British North America Act. A sub­
sequent provincial grant of a water-lot thereon is therefore void and 
confers no title.

[Fisheries case, [18981 A.C. 700; Atlorney-dencral v. Ritchie (English 
Ray case), 52 Can. 8.C.R. 78, 26 D.L.R. 51, followed; The king v. 
Rradburn, 14 Can. Ex. 419, referred to.)

2. Expropriation (§ III C—135)—Wharf—Possessory title—Right of
way—Loss of profits—Compensation.

It being undisputed that the suppliant was entitled to compensation 
for the expropriation of a wharf and for the deprivation of the rignt of way 
to and from the wharf over the railway tracks; the suppliant was, under 
the circumstances of the case, entitled to compensation for such expro­
priation and for the deprivation of the right of wav; but the loss of 
business not affected by the taking of the wharf, or the loss of profits in 
in connection with a business in anticipation but not actually embarked 
on, were not elements of compensation.

Petition of right claiming compensation in an expropriation 
by the Crown.

Lovett, K.C., and Barnhill, for suppliant; T. S. Rogers, K.C., 
for respondent.

Camels, J.:—This is a petition of right filed on behalf of 
Edward Maxwell claiming compensation for lands expropriated 
by the Crown for the construction of works at Halifax in connec­
tion with the Intercolonial Railway. The suppliant claims
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$150,(MX). His claim is of a three-fold character: First, for land 
expropriated bounded by high water mark on Bedford Basin. 
Second, for a water lot granted to him by the Crown represented 
by the Province of Nova Scotia <lated April 1, 1873. Third, for 
damages to his property to the west of the railway used by him 
for manufacturing purposes and which, he alleges, is destroyed 
for such purposes by reason of his access to the water lieing cut off.

A further claim is put forward, namely, that even if his title to 
the water lot is void, he had title to the wharf and a right-of-way 
over the railway to reach the wharf.

By the defence the Crown admits the title of the suppliant to 
the land east of the railway bounded by the high water of Bedford 
Basin. As to the water lot, the contention of the Crown is that 
Bedford Basin was at the date of the Confederation Act, March 29, 
1867, a public hart>our and became the property of the Dominion 
and that the grant of the water lot by the Province of Nova Scotia 
after Confederation is void.

The Crown offers the sum of $915.75 as full compensation.
While denying the title of the suppliant to the water lot, 

included in this tender of $915.75 is the value of the wharf as 
estimated by the Crown valuators.

It Incomes necessary to consider the question whether what is 
termed Bedford Basin was or was not, at the date of Confederation, 
a public harlxmr. If the answer is in the affirmative, then this 
public harbour became the property of the Dominion by virtue of 
the provisions of the B.N.A. Act and the grant of the water lot by 
the Province of Nova Scotia passed no title, and the suppliant 
would not be entitled to any compensation for the land com­
prised in this water lot except as to the wharf, title to which may 
have been acquired otherwise than by this grant. This question 
I will deal with later.

What constitutes a public harlxmr in contemplation of the 
Confederation Act is a question of difficulty. I had occasion to 
consider the question in the case of The King v. Bradburn, 14 Can. 
Ex. 419, at 429. On appeal to the Supreme Court of Canada this 
case was affirmed. I do not think the judgment of the Supreme 
Court is reported. It was necessary to pass upon this point as it 
affected the question of compensation.

In a later case of Att'y-Geril of Canada v. Ritchie Contracting
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and Supply Co., 52 Can. 8.C.R. 78, 2(> D.L.U. 51, the que^ion 
has been elaborately discussed by the Judges of the Supreme Court. 
This ease is inscrilted for hearing Indore the Board of the Privy 
Council, and possibly some more light may be thrown on the 
subject. The decision of the Supreme Court, I think, makes two 
points clear. First, to be a public harlxmr under the provisions 
of the Confederation Act, it must have l>een a public harbour at 
the time of the enactment, and second, that a potential harlxmr, 
not a harlxmr at the date of the Confederation Act, but subse­
quently Incoming a public harbour, is not covered by the statute.

In the case of Att'y-Cen'l of Canada v. Ritchie Contracting and 
Supply Co., supra, the courts were dealing with English Bay, 
outside of Vancouver Harbour. There is no similarity between 
English Bay and Bedford Basin. At the time of the passing of the 
Confederation Act, according to the views of the judges who gave 
reasons in that case, English Bay was in no sense a public harlxmr. 
It was nearly unknown and practically could at the outside be 
merely termed a haven or harlxmr of refuge. It had already l>een 
decided by the Supreme Court in The King v. Bradburn, supra, 
that a mere haven could not be considered a public harbour within 
the meaning of the statute.

The able argument of Mr. Newcomlx*, that potential luulxmrs 
subsequently became public harbours and passed to the Dominion, 
was not given effect to. To anyone who personally knows Halifax 
and Bedford Basin, and I imagine most of those who may read 
these reasons are in that class—if not, the charts will explain—it is 
apparent that in no sense of the word could Bedford Basin be 
termed a haven or harbour of refuge. It is a completely land­
locked bay—the only entrance thereto being through what is 
termed “The Narrows,” a continuation of “Halifax Harbour.” 
If Halifax Harlxmr were held not to include The Narrows or 
Bedford Basin, it would seem rather an anomaly to have a harlxmr 
of refuge or haven into which vessels could take refuge from their 
anchorage in Halifax Harbour.

It is admitted by counsel for the Crown and for the suppliant, 
both of whom have devoted a great deal of time to investigation, 
that “no records are in existence either before or after Confedera­
tion shewing the geographical limits of the harbour as such by 
statute or any other way, shape or form.”
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The distance from “The Narrows” to Bedford at the head of 
the Basin is said to be 4 miles. In eonsidering the question I 
think too much stress must not be laid on the words used as 
denoting the name of the harbour. For instance, on a map to 
which I will refer, the words “Halifax Harbour” are written and 
the words “ North-West Arm,” but there is no contention that the 
North-West Arm is not part of Halifax Harlxmr. Also in respect 
of Dartmouth—why should Dartmouth not have its harlxmr 
termed Dartmouth Harbour? As stated, there is no delimitation 
of the boundaries of Halifax Harbour, but it is beyond question 
that Halifax Harbour includes Dartmouth Harbour. I mention 
these facts, as 1 think too much stress may be laid on the fact that 
in the maps the terms “Bedford Basin” or “Bedford Bay” are 
used. None the less, it may be the harbour of Halifax.

It is conceded by counsel for the suppliant that “this is a 
basin in which from the time it was first settled the warships and 
other ships went in and anchored, and to that extent 1 am perfectly 
satisfied," says counsel. There can be no question as to this. 
For over a century the warships of Great Britain used Bedford 
Basin as the inner harbour of Halifax. Navy Island, situate in 
the basin, was the property of the British Admiralty. The Duke 
of Kent's house was situated on the basin. The Admiral's flag­
ship was usually anchored in the basin at Birch Cove. At the 
head of the basin was Sackville Fort, erected and garrisoned and 
armed by the British. At Bedford as far back and further than 
living memory was a wharf, grist mill and other industries, and 
vessels plied in and out. Along the west shore of the basin were 
numerous wharves, to which vessels would take cargoes, such as 
hemlock, etc. Boats would go for pleasure parties, and so on.

If each of these different factors were looked upon separately, 
possibly it would not amount to strong evidence of Bedford Basin 
being considered a public harlxmr within the definition of the 
Finherie> ease, but they must be taken collectively and considera­
tion be given to the fact that fifty years have elapsed.

Considering the importance of Halifax Harbour to the Imperial 
authorities, I think the DesBarres report throws a strong light on 
the question. A printed copy of this document was discovered by 
the officers of the Archives Department of Canada as a result of 
careful enquiry. By the consent of counsel for both parties it ha- 
been marked ex. “V” in this case. It is entitled:—
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Nautical Remarks and Observations on the Coasts and Hurhours of Nova 
Scotia; Surveyed pursuant to Orders from the Right Honourable the Lords 
Commissioners of the Admiralty, for the use of the Royal Navy of Great 
Britain, by J. F. W. DesBarres, Esq., 1778.

He describes Halifax Harbour, otherwise called Chebucto. 
He gives directions how to approach the harlxmr from the east. 
He described Bedford Basin “at the head of Halifax Harlxmr” 
and “Saekville River” at the head of Bedford Ba*in in the Harbour 
of Halifax.

This report differs from a mere statement of someone who may 
have described it as suitable for a harlxmr. It is official.

If the views of Robinson and Rispin—two visitors from Eng­
land in 1774—are of any importance, they will be found in ex.“T,” 
in which it is stated that Fort Saekville is distant from Halifax 
alxmt 12 (sic) miles, situate upon a navigable river that empties 
itself into Halifax Bay. This document, as well as the following 
extracts from “ A brief description of Nova Scotia, etc., by Anthony 
Lockwood, Professor of Hydrography, Assistant Surveyor-General 
of the Province of Nova Scotia and Cape Breton—London, 1818,” 
were furnished by the Archives Department. He describes the 
Harlxmr of Halifax as alxmt 10 miles in length, “terminating in a 
beautiful sheet of water called Bedford Basin, within which are 
10 square miles of safe anchorage.”

In his “ directions for the harbour” he states:
From Georges Island to the '■onfluence of Saekville River with Bedford 

Basin, a distance of sewn miles, there is not a single obstruction.
The sailing directions published by James Iinray & Son, 1855, 

treat Bedford Basin as part of Halifax Harlxmr.
Thomas C. Haliburton (Sam Slick), in his history of Nova 

Scotia, 1829, treats Bedford Basin as part of Halifax Harbour.
It has to lx* kept in mind that in dealing with this question of 

whether Bedford Basin was a public harbour at the time of (’on- 
federation the Court has no records of an official kind delimiting 
the boundaries of the harlxmr and must arrive at the result from 
the beat evidence obtainable.

I have no hesitation in coming to the conclusion, lx*aring in 
view the reasons in the Fisheries case, [1898] A.C. 700, and the 
English Bay case, 52 Can. S.C.R. 78; 26 D.L.R. 51, that at the 
time of Confederation Bedford Basin was a public harbour, the 
property of the Province of Nova Scotia and passed to the Domin­
ion by the provisions of the B.N.A. Act.
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I think the grant of the Crown, as representing the Provinee of 
Nova Scotia, of the filter lot was void and gave no title.

The next question to be determined is the right to the wharf.
It is not an ini|M>rtant question so far as the actual value of 

this wharf is concerned, as the Crown has offered what I consider 
the full value. Mr. Clarke in his evidence shews that $800 and 
10% added was allowed for the wharf. Clarke and his associates, 
however, did not take into account any damages that the suppliant 
might suffer in rvs|ieet to his property and business, which prop­
erty has not hecn expropriated, and having regard to tliis branch 
of the suppliant’s claim, it becomes important to consider his legal 
right to the wharf and the approach thereto across the railway 
tracks.

The evidence and documents show that as far back as 1819 the 
property had liven in use as a tannery. The wharf in question, 
although possibly not as long a wharf as at the time of the expro­
priation, was then in existence and a road went down to the wharf. 
The wharf was used for the unloading of hemlock logs, the bark 
from which was used for tanning.

Apparently from time to time the wharf would be |>artially 
destroyed and repaired. In 1850, according to the witness Geiser, 
who worked on the railway, the Nova Scotia Railway, now the 
Intercolonial Railway, was constructed. Counsel place the date 
as of 1854, probably the date of completion of the railway. It is 
not material. Access to the wharf would have lieen cut off by the 
railway.

Mr. Rogers argues and the defence sets up that at this time any 
damage by reason of severance was compensated for by the railway. 
I do not think this contention well founded. While perhaps not 
legally compellable, the railway dill in fact give a crossing over 
their tracks so as to provide access to the wharf. This crossing 
was planked lietween the rails during the sununer months, the 
planks ls-ing removed during the winter, the wharf not Is-ing then 
used. The crossing was guarded by a gate. According to Geiser, 
the tannery ceased to be operated 25 or 30 years from 1916, alxiut 
1891 or 1886. According to Geiser, a siding was put in for the use 
of the tannery. The plan ex. 4, tracing of Nova Scotia Railway, 
April 29, 1854, shews Henry Stetson’s land and apparently the 
wharf and road across the railway tracks. Ex. No. 8, a grant from
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the Crown of the water lot, August 10, 1881, shews the wharf and 
apparently the crossing over the railway. Ex. No. 10, a plan from 
the Department of Crown Lands, Septemlier 28, 1900, also shews 
the wharf. According to the evidence of the witness Renner, an 
addition of 20 to 25 feet in length was added to the wharf aliout 
30 years ago. The evidence is very indefinite, probably neces­
sarily so from the lapse of time. It might 1m* material if the 
question of 00 years' title arises, but immaterial practically in this 
case, as the Crown has tendered compensation for the whole wharf.

Ex. No. 10 referred to is a plan from the Department of Crown 
Lands, Halifax, September 28, 1900. This plan shews the prop­
erty as used for the crushing of rock and as it was when Maxwell 
purchased. 1 will have to refer to it later. The title, as admitted, 
is a continuous title frpm 1819. While at times the wharf was not 
used when the property was idle, it was held and owned (if there 
was title) by the legal owners of what was called the tannery 
property. There was no actual interference with navigation, nor 
was any objection to the wharf Innng erected on the foreshore and 
beyond low water mark ever made by the Crown, ami the very 
object of the present proceeding is to expropriate for the purpose 
of filling up the place where the wharf was.

Turedie v. The King, 52 Can. H.C.R. 197, 27 D.L.R. 53, ami 
Booth v. Botté, 15 App. Cas. 188, the citation from which in the 
reasons of Sir Ixmis Davies, at p. 205 of the Tweedie case, may 1m; 
referred to. Also Hamilton v. The King, 54 Can. 8.C.R. 331, 35 
D.L.R. 226, Att'y-Gen'l of Southern A igeria v. Holt A Co., (1915] 
A.C. 599, may Im* referred to, in which case an irrevocable license 
from the Crown was presumed.

After the best consideration I can give to the case I am of the 
opinion that in considering the question of the compensation pay­
able to the suppliant, he should 1m* considered as the owner of the 
wharf, with the right-of-way over the railway for access to ami 
from his promises west of the railway ami from ami to the wharf. 
I do not agree with Mr. Ixivett's contention that the wharf ami 
the right-of-way could In* leased or sold to McCormack for the use 
of his company.

The right-of-way across the railway is, I think, limited to the 
owners of what was known as the Tannery property.

The question of the amount of compensation is difficult to
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arrive at. The suppliant has put forward a ridiculous claim by 
his petition, in which he claims *150,000. I am informed that this 
claim was subsequently modified, to what extent I do not know. 
As far as his business of selling crushed stone is concerned, he is not 
damnified at all. Ex. No. 10, the map of September 28, 1000, 
shows the two quarries—stone crushers, etc., and a loading plat­
form. The suppliant admits that the crushid stone was all 
market is I by rail and tourna and the taking of the wharf in no way 
affects this business. He has, situs- the expropriation, rented the 
property to one Hcniunger at a rental of $1,000 a year for 2 years 
with a right of renewal.

In regard to his claim for anticipated loss of profits by reason 
of his being prevented from prosecuting a business of making 
cement and1 chimney moulds, the method .adopted by the sup­
pliant in presenting this claim is, in my opinion, entirely errone­
ous. He had not emliarked in this business. He endeavours to 
show that by a certain expenditure of money a business could lie 
built up which would yield him an annual return of so many 
thousands of dollars per annum, and from this hypothetical con­
jecture of profits to be realised from the operation of this conjec­
tural business he deduces this absurd value of *150,000. This 
method of arriving at the value is expressly negatived in the 
judgment of the Lords of the Privy Council in Pastoral Finance 
Association v. The Minister, [1914] A.C. 1083, and by the judgment 
of the Supreme Court in Lake Eric A .Xorthern R. Co. v. Schooley, 
53 Can. 8.C.R. 416, 30 D.L.R. 289.

On the evidence before me it is very difficult to arrive at any 
satisfactory result. The claim put forward is one not in my 
opinion meritorious. The Crown valuators allowed nothing for 
this claim, not taking into account any damage the suppliant 
might be entitled to by 'eason of the depreciation of the value to 
the suppliant of the property as a wuole. Some damage has no 
doubt resulted.

I think if, in addition to the sum allowed, *2,000 is added, the 
suppliant will be fairly compensated.

Judgment will issue for *2,915.75 and interest from the date of 
the expropriation. As both parties have succeeded on different 
issues and considering the claim put forward, no costs should be 
awarded to either party, Judgment accordingly.
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GILBERT BROS. ENGINEERING Co. v. THE KING.

Exchequer Court of Canada, Caasela, J. April 26, 1917.

Building contracts (f I- 10)—Progress estimates—Failure to present 
claims—Terms < f contract—Bar to action.

Failure to present a claim, as provided for and required by the tenus
of a building contract, for work doue, is, if urged and relied on, a complete
bar to an action.

Petition ok right to recover for work performed under a 
building contract.

H. A. Pringle, K.C., and L. ('otè, for suppliants; Howard, and 
E. E. Fairweather, for respondent.

CA88ELH, J :—A petition of right filed on Ijehalf of the petitioners 
the Gilbert Brothers Kngineering Company, Limited, claiming the 
sum of $115,000 and interest. The claim is made for work alleged 
to have l>een performed by the petitioners, under the terms of a 
contract tearing date September 15, 1897.

It is admitted that the contract is correctly set out in the 
petition of right with the correction made at the trial of clause 12 
of the contract as there set out.

The contract provided for the payment of the sum of $425 per 
day of 12 hours, during which the said plant is in actual operation, 
etc., but nothing turns upon that portion of the contract.

Clause 12 proceeded:—
And further, if it should be determined upon by Her Majesty's Minister 

of Railways and Canals to improve the said channel by deepening and widening 
the same below the original or contract grade, then Her said Majesty will pay 
the said contractors for such work of drilling, blasting and dredging as may be 
ordered by the said Minister in the deepening and widening the said channel 
below said grade, the sum of $8.40 per c. yd. for rock necessarily excavated, 
the said sum of $8.40 per c. yd. to cover all cost of removal and deposit of 
excavated material, «trilled, blasted, dredged below and outside of the prism 
described in the specification annexed to the original contract of William Davis 
and Sons, of August 5, 1879.

The contention of the petitioners is that work to the extent of 
over one hundred and thirty thousand odd dollars was performed, 
for which work they have not been paid. Their contention is that 
Rheaume, the engineer in charge of the work, acting under the 
directions of the chief engineer of railways and canals, issued a 
certificate certifying that the Gilbert Brothers Kngineering Com­
pany, Limited, were entitled to the sum of about $115,000.

By the prayer of the petition the Gilbert Bros. Co. submit that 
they are entitled to a final certificate for the sum of 8115,000, or

CAN.
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thereabouts, ami to interest thereon since the completion of the 
work.

The 20th ami 21st paragraphs of the petition of right read as 
follows :—

‘JO. The said L. N. H heaume, acting under directions of the chief engineer 
of railways and canals, did revise his figures, us shewn in the statement of 
final quantities and claims, and issued a certificate shewing that the Gill>crt 
Bros. Co., were entitled to a sum of about $115,000.

21. That the certificate is in the hands of the Department of Railways 
and Canals and is the final certificate as required by the contract.

In these clauses the petitioners claim that the final certificate 
under the terms of the provisions of the contract had been signed. 
If no such certificate had been given, the petitioners' action would 
fail, as there is no case made on the face of the petition entitling 
them, as asked by the prayer, to a final certificate.

Since the trial and the argument of the case I have gone care­
fully over the evidence and the various authorities cited by counsel. 
A late case of Hampton v. Hlamorgan, [1917] A.C. 13, at 18, may 
be referred to as shewing how little assistance is afforded from the 
citations of numerous decisions determined on different contracts. 
Regretfully, I have come to the conclusion that the defence raised 
by Howard on behalf of the Crown is a valid defence.

Certain provisions of the contract are important. Clause 1 
provides that the word “engineer* ’ shall mean the “chief engineer," 
for the time being having general control over the work.

Clause 12 reads as follows:—
12. And Her Majesty, in consideration of the premises and of the supply­

ing by the contractors of all the necessary plant for the purpose of surveying 
the bottom of the channel through the Galops ltapids, in the River 8t. Law­
rence, and of removing nllcgid obstructions therefrom which may be discovered 
above the original or contract grade, as above recited, covenants with tin 
contractors that they will be paid for said work the sum of $425 per day of 
12 hours, during which the said plant is in actual operation, time to commence 
when the plant is in position as designated by the engineer in charge. The 
length of time that the plant is to be so employed to be determined by the 
De|iartment of Railways and Canals, it being distinctly understood that this 
agreement of survey may at any time be determined by a 3 days’ notice. 
And further, if it should lie determined upon by Her Majesty's Minister of 
Railways and Canals to improve the said channel by dce|iening and widening 
the same below the original or contract grade, then Her said Majesty will pay 
the said contractors for such work of drilling, blasting and dndging as may be 
ordered by the said Minister in the deepening and widening the said channel 
below said grade, the sum of $8.40 per c. yd. for rock necessarily excavated, 
the said sum of $8.40 per c. yd. to cover all cost of removal ami deposit of
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ex<Nivat«ii material, drilled. blasted, dmlgvd Iwlow ami outside of the pi ism 
in the s|**eifù;'<ion annexed to the original eontraet of William Davis ami 
S<,ns of August 5, 1879.

Clause 15 is as follows:—
15. That in the event of its being determined by the said Minister of 

Railways and Canals to improve the said channel by deepening and widening 
the same, then, and, in that event only will this clause No. 15, ami clauses 
Nos. 16, 17 anti 18 apply and form part of this contract. Cash payments 
equal to about 90', of the value of the work done, approximately made up 
from ret urns of progress measurements and <*omputed at the prices agr.wd u|niii 
or determined under the provisions of this contract, will be made to the con­
tractor monthly, on the written certificate of the engineer stating that the 
work, for or on account of which the certificate is granted, has I wen |ierformed, 
and stating the value of such work computed as alsive mentioned, and tin* 
said certificate shall la* a condition precedent to the right of the contractor to 
Iw paid 90*;, or any part thereof; the remaining 10f, shall la* ret aimai till the 
final lompletion of tin* whole work to the satisfaction of the engineer for the 
time being, having control over the work, and within 2 months after such com­
pletion the remaining 10', will la* paid. Ami it is hereby declared that the 
written certificate of the said engineer certifying to the final completion of the 
said works to his satisfaction shall la* n condition precedent to the right of the 
contractor to receive or to la* paid the said remaining 10', or any part t hens if.

Clause* 16, 17 ami 18 art* as follows:—
16. It is intended that every allowance to which thv contractors are 

fairly entitled will la* embraced in the engineer's monthly certificates; but 
should the contractors at any time have claims of any description which they 
consider an* not included in the pnign*s* certificates, it will la* necessary for 
them to make such claims in writing to the engineer within .‘10 days after the 
date of the despatch to the contractors of each iwrtificate in w hich they allege 
such claims to have lawn omitted.

17. The contractor* in presenting claims of the kind n*fern*d to in tla* last 
clause must uccom|>uny them with satisfactory evidence of their accuracy, 
and the rotaon why they think they should In* allowed. Vide** such claims 
an* thus made during the progress of thv work, within :U) days, as in the pnwed- 
ing clause, thv contractors slutll la* fon*vcr shut out and shall have no claim on 
Her Majesty in n**|awt thereof.

18. The progn*** measurenwnt* and pnign*** certificate* shall not in any 
respect la* taken as binding u|am the engineer, or as final measumnents, or 
as fixing final amount ; they an* to he suhjiwt to tin* n*vi*ion of the engimwr 
in making up his final certificate, ami they shall not in any n**|N*ct Iw taken as 
an acceptance of tlie work or n*lca*c of the contractors from n*sponsibility in 
n*s|**et thereof, but they shall at the conclusion of the works deliver over the 
same in gmal order, according to tlw true intent ami meaning of the contract.

Clause 23 of the eont. let, on which a good deal of sires* i* laid 
by Mr. Pringle, i* a* follow*:—

23. It is hereby agreed that all matters of diffemice arising Iwtween the 
liarties hen*to u|sin any matter connected with or arising out of this contract, 
the decision whereof is not hereby especially given to the engimwr, shall Iw 
referred to tlw Exchequer Court of Canada.
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VAN. |t in conceded by Mr. Pringle, counsel for the petitioners that
Ex. C. the petitioners received progress estimates from time to time, and 

Gilbert that all the money certified as due by the progress estimates has 
Bros been paid.

KNOINERHINU ... ... , . . , , , ...Co. It is also conceded that the drawback of 10% referred to in the
The Kino (*ontra<'t also lx»en paid. Mr. Pringle stated further that the 

' drawback had lieen pai<l prior to the 43rd estimate.
( >n the opening of the case the following discussion took place :—
The Court:—Dow the 11 15.000 represent the drawback or what?
Mr. I*ringle:—1 think not.
The Court:—You got your progn*Hs wtimatw from tins* to tins*?
Mr. Pringle:—Yea, all signed properly in accordance with the contract.
The Court:—Has the money been paid on the progress certificates?
Mr. Hr ingle:—Yea.
The Court:—Then those an* not in ipiwtion?
Mr. Pringle:—No.
The Court:—Then what is before me in the form of the claim of 

•115,000—is it the 10% drawback, plus a rectification of the progre*< 
wtimatw?

Mr. Pringle:—1 would not like to sav that tin* 10% drawback was included. 
I think that was |wid to them.

It is important to l>ear in mind that the drawback has lieen 
paid, as the 15th clause of the contract provides:—

And it is hereby declared that the written certificate of the said engin.s-r, 
certifying to the final com|4etion of the said works to his satisfaction, shall Ik* 
a condition precedent to tin* right of the contractor to receive or to he |iaid the 
said remaining 10% or any |»art thereof.

The certificate there required is as to the drawback of 10%, 
not now in question.

T. H. Rubridge was the superintending engineer of the works 
until he died in the year 1904.

L. N. R heaume, a witness in the case, and upon whose evidence 
the tietitioners rely, was appointed superintending engineer on 
June 25, 1904. Killaly was the local engineer in charge from 
1898.

M. J. Butler was the chief engineer from 1905 until 1910, when 
he retired from the service, and W. A. Bowden was appointed 
chief engineer.

It is coneedtsl by counsel for Itoth parties that Butler was the 
chief engineer for the time l>eing, having control over the work 
during his appointment, anti Bowden after the retirement of 
Butler. Counsel for the petitioner undertook to file copies of the 
orders-in-eouncil making these apixiintments. They have not
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been filed. If it becomes of importance they may Ik* put in. 
Then* in no dispute on the part of counsel as to these facts.

The Crown by their defence rely on the provisions of clauses 
16 and 17 of the contract, and as 1 have stated, I have come to the 
conclusion that the defence is well founded in law.

The work under the contract was completed in Septemlier of 
HXX). It is alleged by the petitioner that the claims in question 
were not placed in the progress estimates and it is conceded that 
no objection or claim was made by the contractors, as required by 
the provisions of these clauses 10 and 17. It is alleged that an 
agreement was enten*d into between the |>etitioner and the en­
gineers in charge.
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Paragraph 12 of the petition of right reads as follows:—
12. That estimates were given from tins* to time as the work progressed, 

but there was a thorough and distinct understanding lietween the Gilbert Bros. 
Engineering Co., Ltd., and the engineers in charge that the question of exca­
vation below grade done by the Gilbert Bros, was alwolutely necessary in 
order to obtain grade, and should remain in alieyam-e until such time as there 
was a final sweeping of the channel and the quantities could lie ascertained, and 
in the estimates given by the engineer in charge, at different times, then* was a 
clear n*servation in regard to the work done below grade. For instance, in 
estimate No. 43. the engineer puts in “ Allowance on rock necessarily excavated 
Mow grade (lending a final adjustment of this item.” Again, in estimate 
No. 42 there an* several allowances for necessary excavation above grade 
which had not previously been measured, and then* is an allowance on rock 
necessarily excavated Mow grade, (lending final adjustment. So that the 
estimates of the engineer in charge bear out the contention of the Gilbert Bros, 
that the necessary excavation Mow grade, for the pur pose of conqileting the 
work, was to be considered and dis|ioaed of in the final estimate after the swee|>- 
ing was done.

If any such agreement was entered into it was with Killaly, 
ami he had no authority to vary the terms of the contract. The 
claims in question should, if allowable, have appeared in the pro­
gress estimates, and the course provided by clauses 16 and 17 
adopted, if not so included. Killaly in his evidence states as 
follows, referring to work now claimed for:—

Q. Now wen* those quantities obtained at that time in such a shape that 
they could have been included in the progress estimates? A. So far as the 
soundings off the dredge were concerned, they might him* I icon included in 
the estimate. They might have lieen included in the estimates.

Q. What estimates? A. In the monthly progress estimates.
Q. We have been informed that they were not so included? A. No 

material Mow grade was returned in progress estimates during the course oi 
the work, except in one estimate that has been referred to.

This estimate referred to is what they call estimate No. 43.
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Mr. R heaume in his evidence state* as follows :—
Q. Was thvrv any way of arriving at the netnal quantity of excavation 

below grade until the channel was swept? A. There was approximately, for 
all practical purposes to establish the principle of it. But the figures probably 
would not be correct, but you would get a fair approximation.

Q. Was it done, as a matter of fact, until the chann *1 was swept? A. Not 
to my knowledge; it might have been done.

He states further:—
Portions of the work thus far completed, although not swept, could have 

lieen approximately estimated under this to shew the quantity below grade.
Mr. Pringle:—Q. Was it? A. It was not done in my time; it might have 

I wen done before.
Q. Was it done in your time? A. Not in my time.
Mr. Bowden states, “I would consider that substantially the 

whole of the amount should have lieen included in the progress 
estimate.”

The Court:—Subject to readjust ment for the final certificate?
The witness:—Subject to readjustment for the final.
M. J. Butler, as I have stated, was the chief engineer for the 

time tieing, having the control of the work at the time the contract 
was completed. The effect of Butler’s evidence is that he finally 
dealt with the matter, and intended to give a final certificate. It 
is quite clear from his evidence that he neither intended to allow 
or disallow the claim in question. His view apparently was that 
under the clause of the contract to which I have referred, the 
claim in question should lie left to the court. This was the view 
he entertained and he acted upon it and gave what he intended to 
he a final certificate.

Referring it to the court did get rid of the legal difficulties 
raised by clauses 16 and 17 of the contract.

My view is that after what took place before Butler, the sul>- 
seqtient chief engineer, Bowden, had not the right to reopen the
matter.

I think the principle laid «loan in Murray v. The Queen, 26 
Can. 8.C.R. 203, is applicable to this case. The facts in the 
Murray case are not similar to the facts in this case, as in the 
Marray case the amount in question had lieen paid. If in point <>f 
fact Butler dealt with the case I do not think that the subsequent 
engineer had the right to reopen the matter.

In the case of Murray v. The Queen, xupra, at p. 212, the judge 
points out objections might have been raised to the right of the 
petitioner. He states:—
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These and other minor objections presented themselves to u* a* conclusive 
ri-awms, if urged and relied on, why the contractors could not a* a matter of 
technical law (though not oj natural justice) maintain their action.

In the ease before me, the Crown relies upon the objections.
Even if the dealing with the matter by Hut 1er was not final, I do f.noinbehino 

not think the sul>sequent reopening by R heaume ami Bowden could 
deprive the Crown of the defence which they have raised. Both 
of these gentlemen seem to l>e of opinion that the claim of the 
petitioner to the extent of $115,000 is a meritorious claim.

1 have to deal with the case as it comes before the court from 
the legal point of view’. It is for the advisers of the Crown to say 
whether or not under the circumstances of the case such a claim 
should be paid. There may la* reasons as suggested by Mr.
Howard why the claim is not a meritorious one. It is not for me 
to pass upon this point.

In the case of (iilbert Blasting & Dredging Co. v. The King,
7 C’an. Ex. 221, at 23(1, the judge, the late Burbidge. J., states as 
follows :—

By the twenty-sixth and twenty-seventh paragraphs of the contracts 
the contractors agreed that they should have no claim on Her Majesty for 
anything not included in the progress estimates, unless the claim was made and 
supported hv satisfactory evidence, anti repeated every month. Nothing of 
the kind was done with respect to the present claim. Sometimes one feels 
that there may be some hardship in the Crown invoking these provisions against 
a eontractor’s claim. But perhai* one ought not to have that feeling where t lie 
contractor during the progress of the work lies back and does not give any 
intimation that he thinks himself entitled in any way to that for which after­
wards he puts forward a claim. At all events it is for the Crown to say when 
these provisions shall be invoked against a claim, and when they may be 
waived. In the present caw- the Crown relies u|wm them, and they constitute,
I think, a bar to the whole claim.

This case was affirmed by the Supreme Court of Canada, 33 
Can. 8.C.R. 21.

I have therefore come to the conclusion, as I have stated, that 
the petitioners fail in their action, which must lie dismissed with 
costs. Action dismissed.

KIDD v. MILLAR.
Alberta Supreme Court, Ap/iellale Division, Harvey, C.J., and Stuan, Heck and 

Hyndman, JJ. April 19, 1918.

Specific Performance (6 l E—30)—Agreement for sale 
of land—One {tur chase contemplated—Different jmrcels owned by 
husband and wife separately—Wife not joined as party—Statute of

ALTA.

sTa



Dominion Law Report*. (40 DXJt.

Frauds.)—Appeal from the judgment at the trial in an action for 
specific performance of an agreement for sale. Allowed.

Hoss, K.C., for plaintiff; W\ T. D. Lathuell, for defendant.
The judgment of the court wax delivered by
Beck, J.:—Thin in an action—purchaser against vendor—for 

specific performance of an alleged agreement for the sale of a half 
section of fann land. Simmons, J., who tried the case, gave ju<lg- 
ment for the plaintiff. The defendant appeals.

The defendant owned the half section in question. His wife 
owned an immediately adjacent quarter section. The two parcels 
had l>een used together as one farm, the dwelling house in which 
the defendant and his wife lived lieing on the quarter section, the 
outbuildings, or most of them, with the adjacent yards used in 
connection with the quarter section, I wing on the half section 
though the half section was temporarily in the possession of a 
tenant, there being also a house upon it.

The negotiations between the plaintiff and the defendant 
related on every occasion to the two panels, the wife being present, 
at all events when the memorandum relied upon was made. That 
memorandum was as follow’s:—

Delia, A Ha., Sept. 25, 1M7.
1. William Millar, agree to nell Jno. Kidd the east of 30, 30, 17-4 fur 

the mim of ten thousand one hundred dollars. William Millak
John Kum

Received four hundred and sixty-one dollars ami five cents on the above 
property. William Millar.

1, Mrs. Win. Millar, agree to sell Mr. John Kidd, the 8. K. M of 31, 30, 
17, 4 for the sum of ($5,«00) five thousand six hundred dollars.

Mrs. Wm. Millar, 
John Kidd.

Interest begins on Apr. 1, 1018, at 6 per et. per annum on balance.

It is quite clear from the evidence that, as I have already said, 
l>oth parties throughout the negotiations had in their minds a 
single sale and purchase of the two parcels as a totality, and that 
the only reason for separating the two in the memorandum was 
that the husband owned one and the wife the other. In this view, 
in which we all agree, the plaintiff not having set up the alleged 
agreement in that aspect and joined the wife as a party, must fail.

Personally, I think there are other obstacle* to the plaintiff's 
success.

On the face of the memorandum it does not satisfy the Statute 
of Frauds inasmuch as it contains an implication, in the clause



40 D.LJt.1 Dominion Law Reports. 731

relating to interest, that the sale is not for cash, but partly for cash 
and partly for deferred payments, the dates and amounts of which 
are not defined. Assuming that, this being an implication, parol 
evidence is admissible to rebut the presumption, I think the 
evidence fails to establish a distinct agreement that the purchaser 
should have the two alternative options, either to pay the whole 
in cash or to pay in any definitely fixed instalments. Rather, the 
evidence shews, I think, that lxith parties contemplated the prepar­
ation of further “writings,” the precise nature of which—whether 
a formal agreement, a transfer and mortgage, or a transfer and the 
assumption of an existing mortgage and a second mortgage for the 
balance—was left to l>e settled later.

Again assuming the admissibility of parol evidence and sup­
posing the terms regarding the intended deferred payments were 
indefinite, ami assuming that a party may waive provisions for 
his own benefit, it seems to me that the purchaser here is not in a 
)>osition to say that he will pay the total purchase price in cash, 
for two reasons: first, it was not what was in the minds of the 
parties, ami, secondly, it is not evident that the spreading of the 
balance of the purchase price over a term of years at interest was 
a provision solely for his lienefit.

Again, 1 am not at all suit* that the arrangement, that the 
purchaser should pay for the breaking at a price to lie ascertained 
must not Is* treated as part of the entin* contract and not ls*ing 
emlMKlied in the memorandum the memorandum was insufficient.

What is set up as part performance is clearly, I think, insuffi­
cient. The removal by the purchaser of some machinery to the 
fann was, he says himself, made in expectation only of a previous 
proposal—not the one in question—being concluded. It was not 
with reference to the agri*ement now alleged.

I would allow the appeal w ith costs ami dismiss the action with 
costs. A ppeal allowed.

CHOMA v. CHMELYK.

Alberta Supreme Court, Scott, J. May 17, 1918.

Vendor and purchaser (| 1 D—29)—Agreement fbr sale of 
land—Absence of written consent of wife—Full knowledge of trans­
action—Dower Ad.|—Action to set aside an agreement for sale of

ALTA.

8. C.
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land on the ground that the wife did not consent in writing to the 
sale. Action dismissed.

N. I). Maclean, for plaintiffs; S. B. Wood», K.C., ami H. //. 
Hobertaon, for defendant.

Scott, J :—On May 31, 1917, the plaintiff Petro Chôma, who 
is the husband of the plaintiff Kasko Chôma, entered into an 
agreement with the defendant to sell the land in question herein, 
which is a homestead within the meaning of the Dower Act (c. 14 
of 1917) for $3,650, payable $1,000 at the date of the agreement 
and the remainder in annual instalments extending over a period 
of 7 years. By the terms of the agreement the defendant became 
entitled to possession until default made in payment of the pur­
chase money. He made the down payment and shortly after the 
date of the agreement, entered into possession and carried on 
farming operations thereon during the year 1917, but he permitted 
the plaintiffs to occupy the dwelling-house thereon and they are 
still in occupation thereof.

The plaintiffs charge that the agreement for sale was entered 
into without the consent in writing or otherwise of the female 
plaintiff, and that it is therefore null and void under the provisions 
of the Act referred to. They also charge that the purchase price 
was grossly inadequate and that the defendant by duress and 
undue influence compelled the male plaintiff to enter into the 
agreement. They seek a declaration that it is null and void, the 
delivery up of same for cancellation and an injunction restraining 
the defendant from taking possession of or occupying the premises.

The female plaintiff did not give her consent in writing to the 
agreement but the evidence satisfies me that with full knowledge 
of the transaction she fully consented to it. She was aware of 
the negotiations leading up to the sale. During their progress she 
l»ecame aware that the defendant would be unable to purchase 
unless he could sell another property owned by him in order to 
procure the necessary funds, and she thereupon busied herself in 
procuring a purchaser for him. She was present at the time the 
agreement was executed and had full knowledge of its effect, and 
she made no objection thereto. After its execution and after her 
husband had received the down payment she asked him to secure 
to her the payment of $200 out of the purchase money. He was 
then willing to pay her a sum out of the moneys he had received
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but she was unwilling to accept a cash payment and asked him to 
secure its payment to her.

In order to determine the issues in the action it is necessary to 
consider the intention and effect of the Act referred to.

The title of the Act shews that it is one relating to dower. That 
word has a clear and definite meaning. In Webster's dictionary 
it is defined as “That portion of or interest in the real estate of a 
deceased husband which the law gives to his widow during her 
life.” Blackstone says in vol. 2, p. 129:—

Tenant in dower is where the husband of a woman is seized of an estate 
of inheritance and dies, in this rase the wife shall have the thin! part of all the 
lands whereof he was seized at any time during his coverture to hold to herself 
«luring the term of her natural life.

The right to dower is merely an inchoate right dependent upon 
the wife surviving her husband. Neither at common law nor 
under any English statute did it give her any right to or any in­
terest in his lands during his lifetime. He might sell his entire 
interest therein or make any other disposition thereof without her 
consent but any such sale or disposition thereof would l>e subject 
and subject only to her inchoate right to dower.

Up to the passing of the Act no right of dower existed in this 
province. In England, by the Dower Act of 1835, the common 
law right of dower was restricted to lands owned by the husband 
at the time of his decease and which he had not disposed of by will. 
It was entirely abolished in this province by the effect of the 
Territories Real Property Act and the Land Titles Act. In my 
view the intention of the Act was not only to restore the wife’s 
right to dower in respect to her husband’s homestead but also to 
increase, not the quality, but only the quantity thereof. That this 
was the intention is shewn by s. 4, which provides that every 
disposition of his homestead by a married man and every devolu­
tion thereof upon his death intestate shall be subject to an estate 
for life of his wife hereby declared to be vented in the wife no surviving. 
I cannot avoid the conclusion that that was the sole intention of 
the legislature and that, except as to the quantity of the estate, it 
was not the intention to extend the wife’s interest in the homestead 
beyond that which she would have possessed had the common law- 
right of dower existed.

I can find nothing in the Act evincing an intention to give the 
wife any interest in or control over the husband’s homestead during
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his lifetime. He may leave it and take up hi# residence elsewhere. 
S. 5 does not prohibit a ehange of residence. It merely provides 
that without her consent in writing his residence shall not for the 
purposes of the Act l>e deemed to l>c changed, that is, that a change 
of residence without her consent would not o|>erate to disentitle 
her to a life estate in the property after his death. If he changes 
his residence she would Ik* in duty bound to accompany him. 
What, in such case, would l»ecome of the homestead? Surely he 
would have the right without her consent to lease it to a tenant in 
order to prevent its running to waste. If he left it with the 
intention of never returning to it he should have the right to lease 
it for the remainder of his life, and, if so, why should he not lie 
permitted to sell or dispose of his entire interest in it subject of 
course to her right to <lower therein?

S. 3 provides that every disposition by the husband of his 
homestead without the consent in writing of his wife shall In* null 
and void.

In many statutes the terms “null and void” have lieen given 
a very much restricted meaning (see Stroud's Judicial Dictionary 
under term “void”) and in view of what appears to me to lx* the 
manliest intention of the Act I am of of union that those words in 
s. 3 must lx* taken to mean that such dispositions of his homestead 
by a married man without his wife's consent in writing shall lx* 
null and void only in-so far as they may prejudice or affect her 
estate in dower therein.

In Upper Canada it was provided by 1 Wm. IV. c. 2 (Con. 
Stat. U.C., c. 35) that a married woman seized of real estate might 
convey her interest therein by deed executed by her jointly with 
her husband but that she should execute same in the presence of 
certain officials who should examine her apart from her husband 
respecting her free and voluntary consent to such conveyance and 
give their certificate to that effect and that, if any such deed be not 
so executed acknowledged and certified, it should not lx* valid or 
have any effect. It was held that, notwithstanding this provision, 
a conveyance by a husband and wife which was not executed or 
certified in the manner provided by the statute was nevertheless 
effectual to convey the husband’s interest in the land (see Doe rlem 
McDonald v. Tu'igg, 5 U.C.Q.B. 167).

There was no evidence to support the charge that the purchase
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price was inadequate or that there was any duress or undue 
influence on the part of the defendant.

The plaintiffs also allege that the defendant wrongfully con­
verted to his own use a crop of hay and oats grown upon the land 
in 1017, and they claim the value thereof.

The evidence shews that by agreement between the male plain­
tiff and the defendant the latter was to have the crop of hay and 
oats grown in that year and that he was to give the male defendant 
thereout 00 sacks of oats and 4 loads of hay, and it is also shewn 
that the defendant has fulfilled that agreement.

I dismiss the plaintiff's action with costs.
The plaintiffs paid into court the sum of #1,000. being the 

amount of the» down payment made by the defendant and, on 
March 30, 1018, obtained an injunction restraining the defendant 
from taking possession and occupation of the land in question 
and from interfering with the plaintiffs' right to possession.

The defendant counterclaims a declaration that the agreement 
for sale is valid and binding, for possession of the premises, special 
damages to the amount of #2,000 and general damages to the 
amount of #1,(XX).

I hold that the defendant is entitled to a declaration that the 
agreement for sale is valid and binding in so far as it relates to the 
sale of the male plaintiff’s interest in the lands.

The defendant has undoubtedly sustained damage by the 
plaintiffs having obtained the injunction referred to but, as the 
amount of the damage cannot at present be ascertained, there 
will be a reference to the clerk to ascertain the amount.

As there may l>e an appeal from my judgment and as it is 
expedient that some provision should Ik* made for the working of 
the land during the present summer and carrying on the usual 
farming operations thereon, 1 hereby appoint the defendant re­
ceiver of the premises with authority to crop the same and carry 
on farming operations thereon in case he should elect to do so, 
subject however to right of the plaintiffs to occupy until the end 
of this action the dwelling-house and appurtenances. The de­
fendant will not be required to give any security as such receiver 
as the money in court to the? credit of the cause constitutes a 
sufficient security to the plaintiffs. Action dismissed.

ALTA.

£7\
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FIELDHOÜSE r. BUXTON.

Alherta Supreme Court. Appellate Division, Harvey. C.J., and Stuart, Beck, and 
Hyndman, JJ. April 3, 1918.

Judgment (§ VII C- 282)—Action for an accounting between 
partners—Default judgment—A pplication to set aside—(ireat delay. | 
—Appeal from an order of Simmons, J., setting aside a default 
judgment. Reversed.

A. Stuart, K.C., and //. C. Hoyd, for appellant; Frank Ford, 
K.C., for respondent.

The judgment of the court was delivered by
Hyndman, J.:—This is an appeal from the order of Simmons, 

J.. who set aside a judgment recovered by the plaintiff against the 
defendant under the authority of r. 103.

The history of the case is substantially as follows :—The action 
was one for an accounting of the partnership dealings between the 
parties.

The writ and statement of claim were issued on September 21,
1908, both parties then residing in Vermilion, Alt>erta, and where, 
or in the vicinity of which, they have since lived. The defendant 
did not appear. Motion for judgment was made on October 4. 
1909; motion for judgment of amount found due December 15,
1909. On January 21, 1910, a reference was ordered to the clerk 
of the court to take the accounts between the parties and an 
appointment by the clerk was taken out on the same day. The 
clerk made his report on February 8, 1910, and on the same day 
it was ordered by Beck, J., that the plaintiff have judgment for 
the amount found due by the clerk, viz., $2,738.41, and on May 8, 
1911, judgment was formally entered for the sum of $2,738.41 
and $74.08 costs.

Upon this judgment, execution was issued on the same day 
and returned by the sheriff nulla bona. Subsequently, on Novem­
ber 11. 1913, the defendant was examined on discovery in aid of 
execution, but refused to answer certain questions put to him 
regarding an inheritance from his father, who lived in the United 
States of America. Later on, in a newspaper advertising the 
Vermilion District, defendant’s name was mentioned as a man 
possessed of a very valuable farm, stock, machinery, etc. A search 
of the records disclosed the facts that all the property referred to 
stood in the name of his wife.
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The plaintiff then gave notice of motion for an order for the 
examination of the defendant’s wife as to the property and means 
of the defendant, and for an order requiring defendant himself to 
answer more satisfactorily the questions which he had previously 
refused to answer. This motion was returnable September 7, 
1915. Then for the first time the defendant took exception to the 
judgment by way of a counter motion to have it set aside; that is, 
al>out 4Yi years after tin- date of entry of formal judgment and 7 
years after the issue of the writ.

A copy of each proceeding beginning with the writ and state­
ment of claim down to the reference to the clerk to take account, 
was served on the defendant personally, and lie must or should 
have lieen fully aware of everything of importance transpiring in 
the course of the action. Add to this his examination as a judg­
ment debtor when he must necessarily have known of the existence 
of the judgment; and the fact that he moved to set it aside only 
after vigorous action is taken by the plaintiff towards realizing 
upon it 2 years afterwards, and it seems to me a duty is east upon 
him of not only showing in the clearest manner that hi1 has a good 
defence and that the plaintiff will not suffer any prejudice, but that 
he had some reasonable excuse for delay in taking action to open 
up the judgment.

In my opinion, defendant’s affidavit upon which he bases his 
application is very unsatisfactory and does not offer any adequate 
excuse for his delay in moving. He says that at the time the 
action was brought against him he «vas in straitened circumstances, 
made default in appearance, and judgment w as entered against 
him. He admits that he made a search of the records on Novem­
ber 11, 1913, and could find no report as having l>een made by the 
receiver and that he was informed by his solicitor that no report 
was filed since. If there had been no partnership, as he contends, 
1 fail to see why he should be so interested in the report of the 
receiver. Rut any such search would certainly reveal the fact 
that a judgment had l>een entered 2 years prior to that date even 
if, by any possibility, he did not actually know it before. Not­
withstanding all these circumstances, he still stands by until 
nearly 2 years later and acts then only by wav of a counter move 
to the plaintiff’s efforts to realize something on his judgment. 
There is nothing in his statement to satisfy the Court that whilst
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at the time of the writ he was in impecunious circumstances, that 
this state of affairs continued until 1015, a period of 7 years.

Defendant's main contention seems to lx* that there was no 
partnership between them at all and, even admitting there was, 
there is nothing to shew that defendant was to participate in the 
losses of the business. Granted a partnership existed, I would 
think that in the absence of express agreement each member 
would contribute equally toward the losses.

Although undoubtedly the arrangement was a very loose one, 
a perusal of the whole material leads me to the conclusion that 
some sort of a partnership did exist.

If defendant had made his application within a reasonable 
time or even within 2 or 3 years afterwards he might have been 
considered well entitled to have the judgment opened up, but the 
evidence is that several of the plaintiff’s material and important 
witnesses are now either dead or, for other reasons, not available, 
and it is clear to me that he would be seriously prejudiced.

In applications such as this, I do not think any hard and fast 
rule can be laid down, but each case must lx* settled on its own 
merits. There is no doubt that the Court has power in its discre­
tion to open up any judgment, whatever length of time may have 
elapsed Ixdween its date and that of the application.

But the element of time and knowledge of the proceedings are 
of very great importance in the consideration of such a case, as 
showing acquiescence, lack of diligence, laches, etc. If defendant 
did not actually acquiesce in the judgment he is certainly charge­
able with lack of due diligence or wilful delay. These circumstances, 
added to the prejudice which would undoubtedly result to the 
plaintiff, in my opinion, constitute overwhelming reasons why the 
case should not be reopened. (See (’annan v. Reynolds, 5 El. <fc 
HI. 301, 119 E.R. 493; Haigh v. Haigh, 31 Ch. D. 478, 484; 
Atwood v. Chichester, 3 Q.B.D. 722; Regina Trading v. (lodmn, 
7 VV.L.R. 051.

I would, therefore, allow the appeal with costs, set aside the 
order appealed from, and dismiss the application with costs.

A ppeal allowed.
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GREGORY v. PRINCETON COLLIERIES; Re EXECUTION ACT
British Columbia Supreme Court, Gregory, ./. January II, 1918,

Statutes (§11 A—95)—Construction of Judgment creditor 
Trust dad filed with Registrar of Joint Stock Companies—Land 
Registry Act, R.S.R.C. 1.911, c. 127.|—Application to vary the 
registrar’s report and then to confirm the same as varied.

M . ./• Whiteside, for plaintiff; //. C. Lawson, for defendant.
Gregory, J.:- In my opinion the report must he confirmed as 

it stands. The registrar was duly directed to enquire and report 
on what lands, etc., of the judgment debtor were liable to be sold 
to satisfy the judgment debt of the plaintiff Gregory.

The plaintiff Gregory, subsequent to the trust deed hereafter 
mentioned, recovered judgment against the Collieries Co. and 
duly registered same in the land registry office; all other material 
facts are set out in the statement of admitted facts. The contest 
is between the judgment creditor and the trustees under a deed of 
trust and mortgage made by the Collieries Co. to secure an issue 
of debentures and of which three-fifths have l>een issued.

This trust deed, while filed with the registrar of joint stock 
companies, has not l>ecn registered in the land registry office.

There can be no doubt that in equity and apart from provincial 
statutes the claim of the trustees should prevail.

The judgment creditor relies upon the combined effect of 
ss. 34, 73 and 104 of the Land Registry Act, R.S.B.t \ (1911), c. 127. 
S. 34 provides tha the registered owner of a charge (and admittedly 
he is so registered) shall be prima facie entitled to the estate or 
interest of which he is registered subject to other registered charges, 
etc. S. 74 provides that when two or more charges are registered 
they shall, as between themselves, have priority according to their 
respective dates of registration; and s. 104 provides that no 
instrument purporting to transfer, charge, etc., an interest in land 
shall pass any estate or interest either at law or in equity in such 
lands until the same shall be registered, etc.

Under s. 34, the judgment creditor is only primâ facie entitled 
to the estate or interest in respect of which he is registered, and to 
ascertain what that estate or interest is it is necessary to refer 
to s. 27 of the Execution Act, R.S.R.C. (1911), c. 79, which is the 
sole authority for effecting such registration. That section 
provides that a judgment may be registered and when registered

B. C. 

*. C.
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“shall form a lien and charge on all the lands of the judgment 
debtor.''

In the very similar case of Entmsle v. Lenz (1908), 14 B.C.R. 
51, the full court held that when an owner in fee conveyed his 
lands to another and the conveyance was not registered the owner 
became a dry trustee and he no longer in reality owned the lands, 
and this in spite of s. 74 of the then Land Registry Act, which, 
with its amendment then in force, is identical with s. 104 of our 
present Act.

This decision is binding upon me and appears to put an end to 
the case. It is true that in the present case the judgment creditor 
still retains an equity of redemption in the lands, but this equity 
the registrar’s report preserves to the judgment creditor. It would 
therefore appear that the judgment creditor only has a lien or charge 
on the equity of redemption—that is, the estate or interest in respect 
of which he is registered, for that is all the judgment debtor really 
owns. Or if the judgment creditor is, in the words of the Act, 
primA facie entitled, etc., to what he now claims, his primA facie 
right is defeated by the prior equity of the trustee. The whole 
law applicable to contracts and conflicting equities is not done 
away with because of the Land Registry Act, for example, the 
provisions of that Act cannot be taken advantage of to enable 
one to commit a fraud. Chapman v. Edwards (1911), 10 B.C.R. 
SU.

As to s. 73 of the Land Registry Act, I have been referred to 
the unreported decision of Clement, J., in Bank of Hamilton v. 
Hartney, November 21, 1917, but in that case the contest was 
between two registered owners of charges and so strictly within the 
terms of that section. In the present case the trustees have not 
registered their charge. It was argued that it would be absurd to 
now give the trustees an advantage1 which they would not have, 
had they complied with s. 104 of the Land Registry Act, but this 
argument is disposed of by the remarks of Lord Hobhouse in the 
Judicial Committee of the Privy Council in White v. Neaylon 
(1886), 11 App. Cas. 171. See also Jellet v. Wilkie, 26 Can. S.C.R. 
282, the remarks of the ( 'hief Justice at p. 292.

Report confirmed.
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McLEOD v. McLEOD.
British Columbia Court of Appeal, Martin, (ialliher, McPhillips, and 

Eberts, JJ.A. April 8, 1918.

Judgment (§ 1 A—5)—Option to purchase—Abandonment— 
Judgment by confession.]—Appeal by plaintiff from judgment 
of Hunter, C.J.B.C. Affirmed.

Wheeler and Symons, for appellant ; A. 11. MacNeUl, K.C., and 
llousser, for respondent.

Martin, J.A., dismissed the appeal.
Galliher, J.A.:—The trial judge found that the plaintiff 

should have confessed judgment upon the filing by the defendants 
of the abandonment of the option to purchase given by the com­
pany to George McLeod and transferred to the defendant Aldridge 
—and dealt with the case from that point of view, treating the 
other issues raised in the statement of claim as incidental to the 
main relief prayed for, viz., the cancellation of the option above 
referred to.

While these issues were, in one sense, incidental to the main 
issue, three of them were also distinct issues, apart altogether 
from the question of the option given, and plaintiffs were entitled 
to have these tried out and pronounced upon. These were the 
32,000 shares issued to J. D. McLeod, the 28,000 shares issued to 
Marvin for his services to the company, the $250 cash paid and 
$18,000 shares issued to Marvin for the Summit Group & Hill 
Top No. 5.

The latter transaction took place subsequent to the option.
Other issues were raised which I will deal with in order.
The interest of Aldridge was concerned only with the option, 

and I will deal with that last.
In view of the evidence and the circumstances in this case, and 

after a perusal of the authorities cited, this does not seem to me to 
be a case where the plaintiff was called upon, nor can he be said 
to have proceeded wrongly in not confessing judgment.

In reference to the exceptions taken in the notice of appeal that 
the trial judge failed to adjudicate upon certain questions, I think 
those under headings (b), (d), (e) and (f) (in view’ of the fact that 
the option W'as abandoned) are the only ones we are called upon 
to consider.

(b) On October 4, 1910, the directors authorised the sale of 
50,000 shares of treasury stock for the purposes of the company.

49—40 D.L.R.

B . C.
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The plaintiff seconded the resolution, 32,000 of these shares were 
Imught by J. D. McLeod, a brother of the defendant George A. 
McLeod, and were paid for.

Suspicion is thrown on this sale by the plaintiff, and it is 
claimed that it was done for the purpose of maintaining control 
of the company by the group represented by George A. McLeod.

Fraser v. Whalley, 2 H. & M. 10, 77 E.li. 301; ami Punt v. 
Symons, [1903] 2 Ch. 506, were cited to us, but the facts in this 
case do not bring it within those authorities, and I do not feel 
justified in applying the principle there laid down.

As to (d). It is true there were irregularities in connection 
with the holding of meetings ami the notice given for amendment 
of the articles of association.

The resolution amending the articles was passed on February 4, 
1910, ami was seconded by the plaintiff. Why this is regarded as 
part of a scheme to obtain or maintain control of the company I 
fail to see.

There is no suggestion that these amendments were not proper 
to be made, they were acted upon for a period of alfout a year 
without complaint from any one; the irregularity could have Ifeen 
set right at any time.

I would refer to Foss v. Harbottle, 2 Hare, 461, 67 E.R. 189; 
Southern Count v. Rider, 73 L.T. 374; and Normandy v.lnd. 
Coop & Co. Li [1908] 1 Ch. 84.

(e) In or i to fully appreciate this ground of appeal one must 
look at all circumstances bearing on the objects of the com­
pany.

The evidence is that his company was what is known as a 
holding company, t'.e., they would acquire properties either by 
staking or purchase in their initial stage for the purpose of rounding 
out a holding which would be attractive to intending purchasers.

They had little money for actual development nor was it their 
object to develop extensively, the whole scheme, in short, being 
to acquire and sell with as little expenditure as was possible.

Such l)eing the ease, it was all the more important that those 
associated with the management and control of the company 
should not to their own advantage and contrary to the interests 
of the company acquire surrounding properties which might be 
very beneficial in rounding out the scheme for which the company 
existed.
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Further, the staking of these claims in the- interest of Marvin 
was done by one Creelman, at that time engaged in building trails C. A. 
for the company on their holdings.

In my view, these claims should be taken to have been staked 
for the company, and that Marvin was merely a trustee: see 
Cook v. Decks, [191G] 1 A.C. 554, 27 D.L.R. 1. In this view, I do 
not think s. 19 of c. 157, R.S.B.C. 1911 (the Mineral Act) 
applies. The $250 paid him by the company, less amount paid 
for staking, should be returned and the shares issued to him in 
connection therewith should 1m? delivered up to be cancelled.

As to (f). Marvin had given considerable of his time to the 
company for which he had received no remuneration.

There was no money in the treasury available for the purpose, 
and the shares were voted to him in lieu thereof.

I see nothing wrong in this. The plaintiff himself did not 
object to the principle but merely moved a resolution to defer the 
matter until the annual meeting. It is, moreover, a question of 
internal management, and courts do not usually interfere as to 
such unless in cases of fraud.

As to Aldridge, the outstanding option was transferred to him 
and he was a necessary party to any proceedings to set it aside.

There should, I think, be costs against him up to the time of 
the filing of his abandonment or disclaimer as contained in his 
defence; after that date, costs to Aldridge, including costs of 
appeal.

As against the other defendants plaintiffs should have the costs 
of appeal.

McPhillips, J.A.:—I remain of the opinion that I formed at 
the time of the argument of the appeal—and with all deference to 
the able presentation of the appeal by Mr. Wheeler, counsel for 
the appellant, I am satisfied that the exceptions taken to the change 
in the articles of association and other matters of internal manage­
ment, and administration of the affairs of the company, cannot, 
upon the authorities, be the subject of intervention by the court.
None of them can be said to be of an ultra vires nature, and where 
irregular are capable of being set right by the directors and share­
holders.

With respect to the claimed trusteeship of Marvin of the Sunset
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Group, I am in agreement with the judgment of my brother 
Martin.

I would, therefore, dismiss the appeal.
Eberts, J.A., would dismiss.

Appeal dismissed.

WALKER v. WALKER.
Manitoba King's Bench, Galt, J. May 5, 1918.

Divorc e and separation (§ II—5)—Jurisdiction of Provincial 
Courts.]—In this case, 35D.L.R. 207,39 D.L.R. 731, Galt, J., has 
granted an absolute decree of divorce. At trial Mrs. Walker merely 
testified to fact of husband’s impotency ; that she had lived with 
him for over 9 years and marriage had never been consummated. An 
application was then made by John Allen, Deputy Attorney- 
General, on behalf of the province, to the Court of Appeal (now con­
stituted of three judges, Perdue, Cameron, and Fullerton, no ap­
pointment having been made of a successor to the late Howell, C.J.), 
for leave to take case direct to Privy Council, as it is felt that a rul­
ing of the highest tribunal in the land should be obtained as to right 
of K. 13. Courts of province to deal with matrimonial causes and 
divorce matters. Action of province in appealing to Privy Council 
being dictated by fact that respondent did not take any part what­
ever in proceedings in court below, either in person, or by counsel.

O’LEARY v. SMITH.
New Brunswick Supreme Court, Apical Division, Hazen, C.J., White and 

Grimmer, JJ. April 19, 1918.

New trial (§ II B—16)—Jury—Verdict against the weight of 
evidence.]—Appeal from King’s Bench Division by defendant, to 
set aside verdict entered for plaintiff at the St. John Circuit, on 
trial before Barry, J., and a jury, and to enter a verdict for the 
defendant, or for a new trial. New trial ordered.

J. C. Hartley, K.C., and R. P. Hartley, for appellant.
M. 0. Teed, K.C., and J. F. H. Teed, for respondent.
The facts of the case were as follows: The plaintiff sold to the 

defendant, two carloads of potatoes containing 499 barrels, for 
which the plaintiff claimed $1,832.75, viz., $1,621.75 for the
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potatoes at $3.25 per barrel, and $211 for freight, rent and demur­
rage. The case was tried in the City of St. John, before Barry, J., 
with a jury, in October, 1917, and upon answers returned by the 
jury to questions left them, a verdict was ordered to be entered 
for the plaintiff for the sum of $1,832.75. From this, the defendant 
appeals, largely, on the ground that the verdict is against the 
weight of evidence.

The potatoes were purchased in November, 1916, at or near 
Shippegan, in the County of Gloucester, by one Morrison, an agent 
of the plaintiff. A large number of farmers were involved in the 
purchase, and the potatoes were hauled and delivered at Shippegan 
a few- days prior to November 11. There they were stored partly 
in a cookroom occupied by the plaintiff’s men, and partly in barns. 
From these buildings on the 10th and 11th Novemlier, or there­
abouts, they were loaded on the plaintiff’s steam tug called the 
“O’Leary Lee,” where they were stored in the hold of the vessel. 
Some of the potatoes were in bags and some were loaded in bulk. 
From Shippegan they were carried to Newcastle, where they 
arrived on the 14th or 15th of November, and were transferred 
from the steamer to cars on the w'harves, and, in due course, they 
were shipped out from Newcastle, to the defendant at Cent reville, in 
the County of Carleton. On the arrival of the cars at Centreville, 
it was found that the potatoes were badly frozen, one car being 
practically worthless and the other so much injured as to contain 
only 180 barrels or thereabouts of good potatoes. So far as the 
plaintiff was concerned, the contract between himself and the 
defendant appears to have been for the delivery of 500 barrels of 
potatoes in merchantable condition, f.o.b. on cars at Newcastle.

Hazen, C.J. (after reviewing the facts and the evidence said) :— 
The jury evidently arrived at the conclusion that the potatoes wrere 
frozen in transit between Newcastle and Centreville, as stated in 
the plaintiff’s factum, by a process of elimination—that is, having 
accepted the evidence of the plaintiff’s witnesses that the potatoes 
were in good condition when they arrived at Newcastle they 
found that they were frozen in transit betw'een the points mentioned 
although there is no direct evidence to that effect. I, however, 
regard the evidence given by Messrs. Hatfield, Gilliland, Tracy and 
others as to the condition that the potatoes were in in the cars 
when they arrived at Centreville as of the utmost importance.

N. B.
S. C.
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If their evidence is true, and it is uncontradicted, they could not 
have tieen frozen upon the cars. Had they been so frozen, they 
could not have been in the condition that the witnesses deserilied, 
and there is nothing whatever to impeach the truth of the testimony 
given by these witnesses in any respect. We, therefore, have the 
fact that there is no direct evidence of the potatoes having been 
frozen between Newcastle and Centreville and further evidence 
given by men of long experience in the potato trade, whose business 
it was to handle potatoes, that they could not have been frozen 
upon the cars. The evidence given by these people is the evidence 
of men of knowledge and experience, whose business it is to 
examine potatoes and see what condition they are in, who are 
actively engaged in their shipment, and who, in the present instance 
were cajled upon to examine the condition in which these cars of 
potatoes were when they arrived at Centreville. The evidence of 
the plaintiff’s witnesses at Newcastle ami at Shippegan is the 
evidence of men who are not engaged in the potato business, 
who have had very little experience in connection with it, anti who 
were not particular in examining the potatoes when they were 
being loaded' or unloaded with a view of seeing whether they were 
affected by frost or not. I think that this is an element for con­
sideration in connection with the case. [Reference to Aiken v. 
McMeckan, [1895] A.C. 310.]

It cannot be said in the case under consideration that the 
evidence in favour of the potatoes having been put on board the 
cars at Newcastle in good merchantable condition can be regarded 
as evidence of the same quality as the evidence given of their 
condition when they arrived at Centreville, which evidence, if 
true, precludes the possibility of their having been in good merchan­
table condition when they were placed upon the cars. I am 
forced to the conclusion, after careful consideration of the whole 
evidence, that the verdict in this case is not one which the jury 
reasonably viewing all the evidence could properly find.

It was asserted by the defendant that it was a term of the 
contract that the plaintiff should load the potatoes in refrigerator 
cars heated at each end with an economy heater. The jury 
found that this was not the case. It is claimed on behalf of the 
defendant that the judge was in error in stating that he under­
stood O’Leary denied that that was a term of the contract, while,
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on the other hand, Smith said it was, and in further directing the 
jury in regard to this question in the following language: “That is 
a term of the contract asserted by Smith, but denied by O’Lean,-. 
You may rememlier that Smith stated positively that that was one 
of the terms of the contract.”

Having read the evidence carefully, I cannot find that O’Leary 
made any such denial. I do find that he stated that Smith told 
him to see that the cars were heated, but he says he does not 
remember his going into any details as to how they should be 
heated. This certainly is not a denial of Smith’s evidence that it 
was agreed that the plaintiff should load the potatoes in refrigerator 
cars heated at each end with economy heaters, and I think the 
judge was in error in directing the jury as he did.

Grimmer, J. (after reviewing the facts and the evidence at 
length, said):—The question for the jury was purely one of fact, 
and if the evidence which was furnished by disinterested witnesses 
on the part of the defendant can be relied upon, it is difficult to 
believe that the potatoes could have t)een frozen while in transit, 
as has been found by the jury; but taking the evidence as a whole 
I am not satisfied that the verdict is one which the jury 
reasonably or properly find, and, in my opinion, there must lx* a 
new trial. I have arrived at this conclusion reluctantly, realizing 
fully the right the jury has to find on all the facts, but I am entirely 
unable to close my eyes to the evidence given by the potato experts 
who examined the cars on their arrival at Centreville. Evidence 
such as that which has been supplied by Hatfield, Tracy, and 
Gilliland, whose veracity is in no way attacked, and whose state­
ments to me arc conclusive, so much so that I am quite unable to 
understand how the jury arrived at their finding that the potatoes 
were frozen in transit, and I am basing the conclusion at which 
I have arrived on the fact that, viewing the evidence on the whole, 
the verdict is one, as I have stated, which the jury could not reason­
ably or properly find.

White, J., agreed. New trial ordered.

5
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LAMONTAGNE LIMITED v. C. PARSONS A SON.
Quebec Court of Review, Archibald, Acting C.J., and Martineau and Lane, JJ.

May 80, 1918.

Contracts (§ IV E—365)—Breach—Measure of damages— 
Market value.]—Apjieal from a judgment of the Superior Court in 
an action for damages for breach of contract. Affirmed.

The plaintiffs claimed from the defendants the sum of $999, 
which they alleged were the damages they suffered through 
defendants’ refusal to deliver 500 sides of harness leather one of 
their travellers sold to them in August, 1910. Defendants admitted 
the order was solicited by one of their travellers, who, they said, 
had no authority to make the sale without consulting defendants 
as to their willingness to sell and their capacity to deliver the 
quantity of goods mentioned.

In dismissing the appeal, Archibald, A.C.J., said the ground of 
damages which plaintiffs had set up was not the true measure of 
damages ; that there was no proof that plaintiffs had suffered any 
damages at all, inasmuch as it was not shewn that when defendants 
notified plaintiffs the order was rejected, plaintiffs could not have 
liought the same goods from other persons ; and because there w as 
no proof that any complete contract was made for delivery of the 
goods in question.

Archibald, A.C.J., made some pertinent observations in dis­
cussing the principle of law that the true measure of damages is to 
be found in the difference between the contract price and the 
market price at the date of a breach of the contract. He said 
there had not been entire unanimity in the decisions of the courts 
with regard to this principle, but he fourni the Privy Council 
judgment in the case of Wertheim and the Chicoutimi Culp Co., 
[1911] A.C. 301, was decisive of the measure of damages in the 
present case.

And an there is no satisfactory proof of the market price of goods similar 
to those which were bought from the defendant on August 10, 1916, the 
judgment a quo dismissing the plaintiff’s action must be confirmed.

It is true defendants claim they could have sold the goods if they had 
them at an advance of five cents a pound, and that might |>ossibly 1h* inter­
preted as an allegation that the market price of those goods at the time was 
five cents greater than the price at which plaintiffs bought from defendants.

But the word “market price” at which a retailer sells to his customer 
does not mean the same thing as the market price at which the retail merchant 
buys from the wholesale merchant. The market price in this latter case means 
the price at which the retailer can go into the open market and buy from
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other wholesalers—that is. the market price for him is the price which he 
would be obliged to pay to some other traders for similar goods. There is no 
proof in the record as to the price at which plaint iff in this case could have 
bought these goods. The difference between the price at which a retail 
merchant buys his goods and that at which he sells them does not represent 
an accurate measure of the profit which the retail merchant makes. There 
are the costs of sale and of delivery, the danger of insolvency of the purchaser, 
a share of the fixed expenses of the establishment, etc. It is the duty of a 
merchant who has bought goods to go, when the vendor has declined to deliver, 
into the market and supply himself with other goods for the pur|x>se of his 
trade similar to those; which In* had bought, and his loss is the difference between 
the price he has to pay and the price for which he had contracted to buy.

Appeal dismissed.

McDonald ▼. GRAND TRÜNK R. Co. and CITY OF MONTREAL.
Quebec Court of Review, Archibald, A.C.J., Martineau and Lane, JJ.

January 9, 1918.

Master and servant ($} II A—43)—Railway—Injury to 
employee—Notice—Negligence—Damages.]—Appeal by defendant. 
the City of Montreal, from the judgment of the Superior Court in 
an action for damages for death of railway employee. Affirmed.

The facts are as follows:—
The action is formed by the widow of C. J. Scarff, personally 

and as tutrix for her minor children. The deceased, a brakeman

QUE.

C. R.

COULOMBE v. ROUILLARD.
Quebec Superior Court, Weir, J. April 6. 1918.

Sale (§ I C—15)—Automobile—Conditional sale—Insurance— 
Destruction by fire—Rights of parties.]—Action on several promis­
sory notes, given in payment for an automobile, sold under the 
condition that the owner retained the ownership until full payment 
of the notes. The owner insured the automobile against fire. 
A fire occurred and the automobile was destroyed, the owner 
being indemnified by the insurance company.

The court dismissed the action, cancelled the contract and 
declared the notes null and void on the ground that the owner was 
not entitled to be paid both by the defendant and the insurance 
company.

The court held that the loss by fire of the auto must be borne 
by the plaintiff as owner and he according to his contract had the 
right to Ik* indemnified by the insurance company ; his recourse, 
if any, was against the company, not against the defendant.

8. C.

C. R
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in the employ of the Grand Trunk R. Co., was killed while at duty 
on a train. The plaintiff declares that the accident happened 
through the gross and common fault of the man in charge of the 
engine, and of the guardian of the gates at De Courcelles St. 
She claims jointly and severally from the defendants the sum of 
$20,000, and made an option for a jury trial.

The Grand Trunk R. Co. pleaded, in substance, by a denegation 
of its responsibility. It alleges that the deceased was alone the 
cause of his death.

The City of Montreal pleaded in law and in facts denying that 
it was responsible for the accident, and amongst other grounds 
says*. (1) The accident took place on August 21, 1915, and the 
present action was served on the city on November 14, 1916. 
Therefore the action is prescril>ed by the prescription of six months 
enacted by the charter of the City of Montreal; (2) the notice 
of action required by art. 536 of its charter was only given on 
October 16, 1916, more than a year after the accident, and is 
insufficient, irregular and illegal. It also accuses the deceased of 
fault and negligence.

The case was submitted to a jury who gave a verdict for the 
sum of $6,000 on behalf of the plaintiff and her children.

Walsh and Walsh, for plaintiff; A. E. Beckett, K.C., for Grand 
Trunk R. Co.; Ijaurendeau, Archambault, for City of Montreal.

The Superior Court, on this verdict, rendered the following 
judgment;

(The first six considérants concern the inscription in law of the 
plaintiff and that of the defendant which are both dismissed.)

Proceeding to render judgment upon the merits of the plaintiff's action:—
Considering that the jury sworn to try the issues between the parties, 

have rendered the verdict which established that the following facts are 
proved :

The plaintiff Dame Maud McDonald was the lawful wife of Charles J. 
Searff on August 21, 1915; she is now the tutrix of Frances Searff; Frances 
Scarff is the lawful issue of the marriage of the late Charles J. Searff and the 
plaintiff Dame Maud McDonald. Charles Searff, on August 21, 1915, while 
in the employ of the defendant, the Grand Trunk Railway Co. of Canada, as 
brakeman, in the district of Montreal, did meet with an accident which 
resulted in his death. The city of Montreal did not receive within 30 days 
from the date of this accident a written notice containing the particulars of 
the damages sustained, indicating the names, surnames, occupation and address 
of the persons who suffered the same, giving the cause of such damages and 
specifying where the same occurred. The reason why the City of Montreal 
did not receive such a notice within 30 days from the date of the accident is 
because the plaintiff did not know that Racieot was in the employ of the
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City of Montreal until October 16, 1916. The accident was due to the sole QUE.
fault of both defendants the Grand Trunk Railway Co. of Canada and the C~R
City of Montreal, such fault consisted: 1.—As regards the defendant the Grand
Trunk R. Co. of Canada, represented by Brunet, that it was not in constant
communication with both ends of the train; 2.—As regards the defendant the
City of Montreal, represented by Racicot, that it did not act in concert with
the Grand Trunk R. Co.’s employees, and by ojicning the gates at the crossing
while the train was in motion. The accident was not due to the common fault
of Charles J. Scarff with both or either of defendants. The plaintiff Dame
McDonald and her child Frances McDonald suffered damages by reason of
the death of Charles J. Scarff to the amount of $6,000. It is not possible for
the jury to detennine separately the proportion in which the fault of each of
the defendants concurred in causing the damages suffered by the plaintiff and
her child. The jury having found that the plaintiff and her child are entitled
to damages assessed the same in favour of the plaintiff Dame McDonald to
the extent of one-third, and in favour of the child Frances McDonald to the
extent of two-thirds;

Considering that the reason which the jury found why the plaintiff did 
not, within 30 days from the accident, give notice of her claim to the defendant 
the City of Montreal is a valid reason in law;

Considering that the jury has found, as a matter of fact, that the accident 
hapiiened solely by the combined fault of both the defendants, and that it is 
inqtossible for them to determine separately the proj>ortion in which the 
fault of each of the defendants concurred in causing the damages suffered by 
the plaintiff and her child;

Considering that under the circumstances the fault of both the defendants 
was concurrent, and that the obligation of both defendants has arisen from a 
common quasi-offence which is therefore joint and several, C.C., art. 1106;

Considering that the present action was served upon the defendant the 
Grand Trunk R. Co. of Canada within the legal delays and before prescription 
could accrue in fat'eur of the latter company and which does not plead 
prescription;

Considering that the service of the action thus made upon the defendant 
the Grand Trunk R. Co. of Canada, a joint and several debtor, was an act 
which by law, interrupted prescription with regard to the other joint and 
several debtor, the City of Montreal, C.C., art. 2251;

Considering that the plaintiff’s action against the defendant the City of 
Montreal is not prescrilx*d;

Considering that the verdict is in accordance with tin; weight of evidence, 
and that the plaintiff in whose favour a verdict has been rendered, is entitled 
by law to a judgment in her favour, C.P. arts. 491 & 498 (4), doth reject with 
costs, the motion of defendant the City of Montreal, asking that the plaintiff's 
action lie dismissed non obxtante veredicto, and alternatively that the case be 
reserved for the consideration of the Court of Review; doth grant with costs 
the motion of the plaintiff asking that judgment be rendered in her favour in 
accordance with the verdict of June 16, 1917; doth condemn the defendants 
jointly and severally to pay $2,(XX) to the plaintiff jjersonally, and $4,(XX) to 
the plaintiff in her quality of tutrix to her minor child Frances Scarff, with 
interest on both sums from the present date and the costs, including the costs 
of the jury trial.

The Court of Review confirmed this judgment. 6
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FIDELITY TRUST CO. v. HALL.
Saskatchewan Court of King’s Bench, McKay, J. May 8, 1918.

Vendor and purchaser (§ III—39)—Agreement to purchase 
lands—Default in payments—Assignment by purchaser—Bights of 
parties.]—Action to recover possession of lands sold under an 
agreement for sale and for damages. Judgment for plaintiff.

J. K. Sparling, for plaintiff ; W. A. Boland, for defendant.
McKay, J.:—The facts of this case are shortly as follows:— 

By agreement dated July 23, 1912, the defendant agreed to sell 
to Cosmo J. MacFarlane, trustee for a proposed company to Ik* 
known as the Yorkton Nurseries, Limited, and the said Mac­
Farlane agreed to buy from the defendant the east half of section 14 
and the north-east quarter of section 11, all in township 20 and 
range 4 west of the 2nd meridian in the Province of Saskatchewan, 
saving and excepting thereout that portion of the east half of said 
section 14 taken for the right-of-way of the Grand Trunk Pacific 
Railway, for the price of $60,000, to be paid in the following 
manner:—Th< sum of $2,(XX) upon the execution anti delivery of 
contract; the sum of $4,(XX) on or before Novemlx*r 1, 1912; the 
sum of $6,(XX) on or before November 1, in each and every of the 
years 1913, 1914, 1915, 1916, 1917, 1918, 1919, 1920 and 1921, 
together with interest from the date of said agreement at the rate 
of 7% per annum, payable on November 1 in each and every year 
until said purchase price was paid.

The said agreement contained the following provision:—
The purchaser shall after March 1, 1913, have the right of ixissession to 

said premises, and shall have the right to occupy and enjoy the same until 
default be made in the payment of said sums of money, or the interest thereon, 
or any part thereof on the days and times and in the manner above mentioned.

Default was made in the instalments of principal and interest 
which fell due on November 1, 1914, and said instalments wrere 
still unpaid and in default at the time of trial.

The said MacFarlane, on August 30, 1912, assigned said agree­
ment to the Yorkton Nurseries, Ltd.

The Yorkton Nurseries, Ltd., by lease dated December 27, 
1913, leased the said lands to the defendant for the term of 1 year 
from March 1, 1914, and the defendant went into possession of 
said lands and cultivated the same under the said lease. By lease 
dated March 1, 1915, the Yorkton Nurseries, Ltd., again leased
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the said lands to the defendant for 1 year from March 1, 1915, 
and continued in possession of said lands.

By an assignment under seal and dated June 3, 1913, the 
defendant assigned and transferred the said agreement dated 
23rd July, 1912, and the said lands to plaintiff, and the plaintiff is 
the registered owner of the said lands.

On April 19, 1915, the plaintiff made a written demand upon 
the defendant for possession of the said lands, and, the defendant 
having refused to give up possession, the plaintiff thereupon 
brought this action against defendant, demanding possession, and 
claiming $1,500 for mesne profits.

The defendant's counsel, to put it shortly, argued that as 
defendant had entered into a botiâ fide lease, and had paid the rent 
to his landlord by endorsing the same on a note which he held 
from his landlord, and had done certain ploughing before the 
demand for possession was made, he should not lx» disturlxxl, and 
quoted Bell's Landlord and Tenant (1904), p. 134, which refers to 
the Imperial Act 12 & 13 Viet. (1849) eh. 20, s. 2. Even if this Act 
were in force in this province I do not think it is applicable to the 
case under consideration.

Counsel for defendant also urged that by virtue of the Lieu­
tenant-Governor’s proclamation of November 5, 1914, issued pur­
suant to c. 2 of the statutes of Saskatchewan, 1914, the plaintiff 
could not succeed on its claim. In my opinion, this proclamation 
does not affect the plaintiff’s case in any way, as the plaintiff is in 
this action taking proceedings in court to enforce his claims under 
said agreement.

The plaintiff contends that the lessor, the Yorkton Nurseries, 
Ltd., cannot give a greater interest in the land than it could itself 
claim under the said agreement of sale; and that the said the 
Yorkton Nurseries, Ltd., could be put out of possession imme­
diately after default in payment of the instalments of principal 
and interest falling due on Novcml>er 1, 1914, and that the defend 
ant, who claims under a lease from the Yorkton Nurseries, Ltd., 
can in like manner l>e dispossessed. I am of the opinion that this 
contention is right.

There is a long line of cases holding that a purchaser, who has 
gone into possession under an agreement to purchase, may be dis­
possessed on default of payment of instalments.
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In Doe (km. Stoddert v. Trotter, 1 U.C. Q.B. 310, Robinson, C.J., 

is reported as follows :—
The defendant was in on an agreement to purchase, having failed in Itts 

engagement to pay on certain days; but, notwithstanding such failure, he 
contends that he cannot l>e treated as a trespasser without evidence of an 
explicit demand of (tossession, and t hat there was no such evidence here. There 
is clearly no such principle of law; on the contrary, the general principle is, 
that where a party’s right to possession dvpemls on his making certain pay­
ments, if he fails, he is liable to be disimsaessed without notice.

In Doe dern. Phillpotts v. Crouch, 5 U.C.Q.B. 453, the head- 
note—which fully explains the nature of the ease—is as follows:—

A. contracts to sell B. certain land for a sum of money, to be paid by 
annual instalments, and the defendant went into |M>s*es*ion under B. upon 
some understanding or condition, not explained at the trial; default was made 
in the payments to A.—Held, per Cur., that A. could bring ejectment against 
the defendant without notice or demand of possession.

Robinson, C.J., in delivering the judgment of the court in this 
case, stated as follows:—

The defendant being in ixwsession, not under the lessor of the plaintiff, 
Dunlop, by any immediate privity with him, but as assignee, or u|»on some 
agreement or understanding with Gibbs, to whom Dunlop had agreed to sell 
the estate upon certain conditions, they can be in no more favourable position 
for retaining possession against the lessor of the plaintiff, than Gibbs himself 
would have been, if he had made no assignment of his interest.

Then if Gibbs had continued in poaseanon, having entered under his 
written contract, which was produced, and proved on the trial, the fact 
would have been, that having a right to enter, and to possess the land “until 
default should be made in payment,” he would have been holding possession 
against the true owner on the day of the demise laid, notwithstanding he had 
made default in payment.

Gibbs or his assignee can stand in no better situation, after default made 
in their contract, than a mortgagor or an overholding tenant.

See also Parker v. Boulton, 6 M. & S. 148, 105 E.R. 1198.
The next question is: What damages is plaintiff entitled to? 

In 10 Hals., p. 341, the learned author there states as follows :—
Where a trespass consists of a wrongful and unauthorized user of the plain­

tiff’s land, the measure of damages is not the depreciation in the value of the 
plaintiff’s land, or the amount required to repair the injury which has been 
suffered, but such reasonable payment in the nature of rent as would have 
been required for a license to make such use of the plaintiff’s land during the 
period whilst it was so used.

The rent defendant agreed to pay for the land was $1,500, 
and, according to the evidence, this was a fair rent. I will there­
fore allow plaintiff that amount.

There will lie judgment for plaintiff for possession of the land, 
and $1,500 damages, with costs. Judgment for plaintiff.
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GREAT WEST PERMANENT LOAN Co. v. McEVERS.

Saskatchewan Court of Appeal, I/aultain, C.J.S., Lamont and Elwood, JJ.A- 
May 17, 1918.

Discovery and inspection (§ IV—31)—Foreclosure action— 
Affidavit of default—Examination on—Personal knowledge.]— 
Appeal from a judgment of McKay, J., reversed.

G. W. Forbes, for appellant.
G. A. Ferguson, for respondent Thomas Watson.
The judgment of the court was delivered by
Elwood, J.A.:—This is an action for foreclosure of a mortgage 

given to the plaintiff by the defendant George McEvers, on prop­
erty situate in the City of Regina.

McEvers did not enter an appearance to the writ. Watson, 
who was a subsequent encumbrancee, entered an appearance, but 
delivered no defence. An application was made to the Master for 
foreclosure, and he made a fiat for an order nisi for foreclosure, 
and gave leave to the defendant Watson to cross-examine one 
Lewis B. Willan, the manager at Regina of the plaintiff, who had 
made an affidavit of default which was used on the application 
before the Master. In that affidavit, Willan swore to the advance 
of the money secured by the mortgage, and verified a statement 
contained in the statement of claim shewing the condition of the 
mortgage account. He also stated in the affidavit that the plaintiff 
had not been in possession of the mortgaged premises, nor in receipt 
of the rents and profits therefrom, and that since the action had 
been commenced he had been advised by Walter F. McEvers that 
he had an interest in the lands covered by the mortgage. On 
the cross-examination on this affidavit, it appeared that Willan 
did not have a personal knowledge of all of the matters to which 
he deposed; that he had been manager at Regina since July 22, 
1916, and that information as to the state of the mortgage account 
must in part have been from entries made in books and documents 
prior to his becoming manager at Regina, and that for some time 
plaintiff was in receipt of the rent of the property covered by the 
mortgage and that this rent was collected by him.

On the application l>efore the master the mortgage was put in. 
It contains an acknowledgment by the mortgagor of the receipt of 
the mortgage moneys. It provided for repayment of the mortgage 
to the mortgagee, at its head office in Winnipeg, by payments of

SASK.

C. A.
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S25.65 on the first day of each month after the date of the mortgage 
for a period of 96 months, the first of such payments to l)e made 
on September 1, 1913.

There has lieen no taking of accounts under the order of the 
master, and the order mat for foreclosure has not been taken out. 
The defendant Watson appealed from the order of the master to 
McKay, J., who allowed the appeal on the grounds that the 
cross-examination of Willan shewed that he did not have a personal 
knowledge of the condition of the mortgage account, and from the 
judgment of McKay, J., this appeal has been taken.

Apart from the affidavit of Willan, there was before the master 
the statement of claim, setting forth the mortgage and the condition 
of the account. As I have stated above, the mortgagor did not 
appear to the writ, and Watson filed no defence. There was also 
the mortgage, which, as I have stated above, contained an acknow­
ledgment by the mortgagor of the advance of the money, and 
shewed the dates upon which payments matured, and about 45 
of these payments matured before the date of the writ. The 
cross-examination of Willan shews that he has lieen the manager 
at Regina since July 22, 1916, for the plaintiff; that, while the 
money was payable at the head office at Winnipeg, he during th.it 
period had the collecting of the money; that no payments had 
been made during that period; that he had the collecting of the 
rents, and that these rents were insufficient to cover the payments 
that were falling due during the period.

It is quite true that there was the possibility of payments having 
been received at the head office of the plaintiff. The property, how­
ever, was situate in Regina, where Willan had his office, and Willan 
was collecting the rents of the property, and there is at least a 
probability that any payments on the mortgage would lie made 
to Willan. He has sworn positively that no payments were made 
to him, and I am of the opinion that a primâ facie case was made 
out for the plaintiff. Payment is a matter of defence, and no such 
defence was raised. The practice appears to be for the master to 
make a fiat such as he did in this case, after which the accounts 
were taken, and, on the completion of taking of the accounts, the 
amount found due is inserted in the formal order nisi which is 
taken out. If nothing is found to be due on such taking of accounts, 
then the matter, in my opinion, should be referred back to the
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master to be dealt with, and, of course, no formal order nisi 
would be taken out.

It was further objected that there was no affidavit that George 
McKvers and Walter F. McEvers were entitled to the protection 
of the provisions of the Volunteers and Reservists Relief Act.

1 have spoken to McKay, J., and he informs me that that 
question was raised on the appeal before him, and that it was 
stated by counsel that these parties were not volunteers or reservists 
and that, if necessary, an affidavit to that effect would be filed 
before the formal order was taken out, and on this statement of 
fact the matter was not pressed. 1 have also spoken to the master, 
who informs me that, before making his fiat, he is quite sure that 
he was satisfied in some way that these parties were not volunteers 
or reservists. I think, under these circumstances, effect cannot 
be given to this objection, and that the plaintiff, before taking out 
a formal order nisi, should file an affidavit shewing that these 
parties are not volunteers or reservists.

In my opinion, therefore, the appeal should be allowed with 
costs, and the order of the master should be restored, and the 
plaintiff should also have its costs of the application Indore 
McKay. J. Appeal allowed.

DE VISSCHER v. WEIR.

Saskatchewan Court of Kitig's Bench, Bigelow, J. May 9, 1918.

Vendor and purchaser (§ II—33)—Agreement for .sale of 
lands—Assignment—Default in payment—Judgment—Foreclosure— 
Powers of local master.]—Appeal from a decision of a local master 
refusing to set aside an order of foreclosure. Allowed.

T. D. Brown, K.C., for appellant; F. H\ Turnbull, for 
respondent.

Bigelow, J.:—On October 20, 11)12, the defendant Cowden 
agreed to sell to defendant Weir a certain parcel of land for $3,840, 
payable $300 in cash on the execution of the agreement, $500 in 
2 months, $308 on October 20, 1013 to 1017, and the balance of 
$1,200 by assuming the mortgage, with interest at 0f.<, payable 
with each instalment of principal.

On March 4, 1013, Cowden assigned said agreement to defend­
ant Vanatter, and on July 25, 1015, Vanatter assigned said agree-

50—40 D.L.R.
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ment to plaintiff. Defendant Weir made the payments up to and 
including October 20, 1914. Default was made in payment due 
October, 1915, and on July 8, 1910, plaintiff sued on the agree­
ment, asking not only the deferred instalments, but, under the 
acceleration clause, the two remaining instalments and interest, 
$1,219.49 in all.

The plaintiff claimed payment of the full amount due and 
judgment for the same, and, in default of payment, that the agree­
ment be determined and cancelled.

The defendant Weir did not appear, and on October 30, 1910, 
the local master at Saskatoon granted an order “that the plaintiff 
be at liberty to sign judgment against defendant Weir for the 
amount due under the agreement of sale and to issue executions, 
and that in default of payment of the said judgment the plaintiff 
be at liberty to proceed to further relief as claimed in statement of 
claim.” Formal judgment was signed on Novemlier 10, 1910, for 
$1,138.80, and costs taxed on November 18, 1910, at $95.59. 
Executions were issued on November 11, 1910, for $1,138.80, 
which did not include any costs which were not then taxed.

About December 1, 1910, the sheriff realized under the execu­
tions a sum of $1,000 and $940.35 was paid to the plaintiff's 
solicitor about February 2, 1917.

On July 20, 1917, an order was made by the acting local 
master at Saskatoon adjudging that the amount owing under the 
agreement was $309.45, with certain interest, and ordering defend­
ants to pay into court said amount within 5 months, and that in 
default there will l>e an order of absolute foreclosure.

On said order, the executions issued against defendant Weir 
were stayed until further order.

On February 28, 1918, the local master at Saskatoon made a 
final order of foreclosure, so called. The defendant Weir knew 
nothing of the stay of proceedings under the executions, and had 
no personal knowledge of the order made July 20, 1917, and on 
February 22, 1918, wrote the sheriff, who held the executions, for 
a statement of the balance due. On February 25, 1918, the 
sheriff sent the defendant the following letter:—

Kinderslrt, Feb. 25, 1918.
Wm. Weir, Esq.,

Dinsmore, Sask.
As requested in yours of the 22nd inst. I am enclosing herewith a state­

ment shewing the amount necessary to clean up the judgment in this office
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against you. Send in the money to this office and upon receipt of same I will SASK. 
file a certificate of discharge. W. R. Gordon, Sheriff, per J. K~B

The statement attached to the letter shewed $245.70 was still 
due, and on February 28, 1918, the defendant remitted to the said 
sheriff the sum of $246 as in the sheriff’s letter.

An application was made to the local master at Saskatoon to 
set aside and vacate the order made on July 20, 1917, and also the 
final order made February 28, 1918, and for certain alternative 
relief. The local master states that he would grant the applica­
tion if he was of opinion that he could do so, but decides that he 
has no jurisdiction to do so, and relies on the decision in Coe v.
Smiley, 4 S.L.R. 43, at 45.

With due deference, I am of the opinion that the local master 
was wrong. Our r. 235 provides that any judgment by default, 
whether under this order or any other of these rules, including a 
judgment entered by order of the court or a judge under r. 232, 
may be set aside or varied by the court or a judge.

The judgment complained of was a judgment by default, and 
I hold that the local master had ample jurisdiction to deal with it.

See Winnipeg Church Extension Ass'n v. Markieuncz, 37 D.L.R.
697, 28 Man. L.R. 221.

Should the judgments or orders complained of be set aside or 
varied? I am of the opinion that the said orders should be set 
aside for the following reasons:—(1) The plaintiff having elected 
a remedy affirming the contract, issued executions and obtained 
most of his money, could not afterwards change his election and 
have the contract cancelled, at any rate without giving back the 
money realised on his first election. It would lie most inequitable 
if a vendor could, by execution, obtain almost all his money, and 
then alter his election so as to disaffirm the contract and cancel 
his agreement.

See judgment of Parker, Master, in Harper v. Henderson 
(unreported), March 14, 1914:—

It would never do to allow plaintiff to harass a purchaser with an execution 
in the hands of the sheriff, and at the same time put an end to his contract, 
so that if a vendor having elected to take a personal judgment should realize 
any moneys thereon, I would certainly refuse to grant him an order for cancel­
lation or forfeiture on a subsequent application, at all events, only on condition 
that he refunded to the purchaser all moneys realized under the execution.
For the present, 1 will follow the practice of holding the vendor to his election, 
except probably where, on a subsequent application (after electing to take

i

«i
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SASK. personal judgment) he satisfies me that no moneys have been realized under
K. B. the judgment and that his executions have been withdrawn.

I cannot find any reported case where that practice has been 
adopted, or, in fact, where similar circumstances have called for 
a decision, but I adopt that practice as reasonable, excepting, of 
course, that executions would not have to be "withdrawn in so far 
as they cover costs. Jackson v. Scott, 1 O.L.R. 488.

Mr. Turnbull cited the case of Cameron v. Bradbury, 9 Gr. 07, 
as authority that the plaintiff could collect part of his money 
under execution and afterwards cancel, but I cannot see that that 
case is authority for any such proposition.

In Standard Trust v. Little, 24 D.L.R. 713, at 719, the follow­
ing is quoted with approval :—

“1^*1 us first consider what is meant in law by an election of remedies.” 
It not infrequently hap|>ens that for the redress of a given wrong, or the 
enforcement of a given right, the law affords two or more remedies. Where 
these remedies are so inconsistent that the pursuit of one necessarily involves 
or implies the negation of the other, the party who deliberately and with full 
knowledge of the facts, invokes one of such remedies, is said to have made his 
election, and cannot, thereafter, have the benefit of the other.

Let us apply the above quotation to the present case. The 
two remedies, judgment for the recovery of the money, and full 
foreclosure and cancellation are inconsistent. The one affirms the 
contract, the other disaffirms it. Where the plaintiff, with full 
knowledge of the facts, invoked the remedy of personal judgment, 
he made his election ; and where, as in this case at tyiy rate, he 
has realised money on the executions, I do not think he should be 
allowed to alter his election and proceed with an inconsistent 
remedy.

Saskatcheiran Cen'l Investment v. Applegate, 10 W.W.R. 522, 
was a case where a vendor recovered a judgment for the amount 
due under an agreement of sale and a portion was realised under 
execution, and then an application was made for cancellation. 
The master refused such an order, and, on appeal, McKay, .1., 
made an order declaring that plaintiff was entitled to a vendor’s 
lien for the balance and a sale. It seems to me that that pro­
cedure bears out what 1 have advocated above. The order for 
sale still affirms the contract, and it is still carrying out the election 
made by the vendor. An order for cancellation would be quite 
different. (2) The order of July 20, 1917, should never have been 
made, as there were then no arrears unpaid on the agreement.
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The final payment under the agreement was not due until October, 
1917. The plaintiff had collected by execution more than enough 
to pay all arrears. Statutes of Sask. (1914), c. 20, s. 4. (3) The 
order was wrong, because it only stayed the executions instead of 
setting them aside. Even if the plaintiff had the right to vary his 
election and proceed to cancel after recovering part of his money 
on the executions, the executions should have been set aside and 
not stayed. No part of the executions was for costs, so Jackson v. 
Scott, above referred to, would not apply. See Standard Trust v. 
Little, supra. (4) The order should have provided for the delivery 
of a conveyance of the property to the purchaser on payment by 
him of the purchase money due. liegina Brokerage v. Waddell, 
27 D.L.R. 533, 9 S.L.R. 154; Coitper v. Morgan, (1909] 1 Ch. 261.

If this were all that was wrong, it would be a matter of varying 
the order instead of setting it aside.

On the argument, defendant complained of the original judg­
ment October 30, 1910, on the ground that the statement of claim 
did not allege that the plaintiff had title, or was ready and willing 
to convey the land. Landes v. Kusch, 24 D.L.R. 130.

Hut that judgment is not attacked in the notice of motion, 
and, even if it were, the answer would be that although the state­
ment of claim did not contain these material allegations, the 
affidavit on which the judgment was obtained did, and it would 
be merely a matter of amending the statement of claim to conform 
with the material before the court.

The defendant, as an alternative, applied for order extending 
the time for appealing from the orders complained of, and, by way 
of appeal, from such orders. In the circumstances of this case, I 
would have granted such relief if necessary.

Other reasons were advanced for setting aside the orders in 
question. I do not consider it necessary to deal with them now.

The appeal is allowed, and the orders July 20, 1917, and 
February 28, 1918, are set aside with costs both before the local 
master and on appeal. Appeal allowed.
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