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PREFACE.

Wiien the addresses contained in this volume were
delivered I had no thought that they would ever be
published. They were prepared for special occa-
sions

;
the subjects were assigned by those asking for

their preparation and delivery; and the articles as
now printed are substantially as delivered. Several
friends, to whoso judgment I have deferred, suggested
that it would be advantageous to put these articles

in permanent form, and hence this volume. It is

notorious that many people, especially in the United
States, have hazy and incorrect views as to what the
Monroe Doctrine really is, and by whom originated.
The hope is expressed that the article on that subject
may at least prove useful in stimulating a desire for
full and correct information. I trust the reader may
find something in the following pages of interest and
profit. My thanks are tendered to Mr. Reginald R.
Fairweather, student-at-law, for his kindness in pre-
paring the Index. It will facilitate easy reference
to the topics discussed.

St. John, N. B.
^' ^- S^^^^on.

18 Charles Street,

February 8, 1898.

(iii)
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I.

TUK MONROE DOCTIilNE.

AN ADDKKSS DKLIVKKKD HKKOKK TIIK KA( Il/IY AND
STIDKNTS OF TIIK IXIVKKSITV OF XKW HKUNSWK'K,
AT FHEDKUKTON, X. li., \()VKM[{P:K 5, 18%.

The seventh annual message of President

Monroe, delivered l^eeeniher 2, 18?3, contained,

among other things, the following declarations:

" At the proposal of the Kussian [niperial

Government, made through the minister of the

Emperor residing liere, a full power and in-

structions have been transmitted to the minister

of the United States at St. Peterson ri:; to arrani>:e,

by amicable negotiation, the respective rights

and interests of the two nations on the north-

west coast of this continent. A similar proposal

had been made by his Imperial Majesty to the

government of Great Britain, which has like-

wise been acceded to. The government of the

United States has been desirous, by this friendly

proceeding, of manifesting the great value which

they have invariably attached to the friendship

of the Emperor, and their solicitude to cultivate

the best understandino; with his ij^overnment.

In the discussions to which this interest has

given rise, and in the arrangements by which
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2 THE MONROE DOCTIUNE.

thev mjiv teniiiiijito, the occasioti lias been ad-

judged i>ro})C'r tor asserting, as a }»riiK'iple, in

which the riiz-hts and interests of the United

States are involved, that the American conti-

nents, by the free and independent condition

which they have assumed and maintain, are

henceforth not to he considered as sid)jects for future

colonization h)i «??// European 'powers.'*^

"" It was stated at the commencement of the

last session that a ijreat effort was then makini*;

in Spain and J^ortugal to improve the condition

of the people of those <^*ountries, and that it

appeared to be conducted with extraordinary

moderation. It need scarcely be remarked

that the result has been, so far, very different

from what was then antici[»ated. Of events in

that quarter of the globe, with which we have

so much intercourse, and from which we derive

our origin, we have always been anxious and

interested spectators. The citizens of the United

States cherish sentiments the most friendly in

favor of the liberty and happiness of their fel-

low men on that side of tlie Atlantic. In the

wars of the European powers, in matters relat-

ing to themselves, we have never taken any

part, nor does it comport with our policy to do

so. It is only when our rights are invaded or

seriously menaced that we resent injuries or

make preparations for our defence. With the
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movements in this homispliere we are, of neces-

sity, more immediately comiected, and by causes

whicli must be obvious to all enliijrlitened and

impartial ol^servers. The })()liti('al system of

the allied powers is essentially different in this

respect from that of America. This diiference

proceeds from tliat which exists in tlieir respec-

tive governments. And to tlie defense of our

own, which has been achieved l)y the loss of so

much blood and treasure, and matured 1)V the

wisdom of their most enlightened citizens, and

under which we have enjoyed unexampled feli-

city, this whole nation is devoted. We owe it,

therefore, to candor, and to the amicable rela-

tions existiuii; between the United States and

those powers, to declare that we should consufer

(WU attempt on their imrt to extend their sijstern. to

any iwrtion of this hemisphere as damferous to our

peace and safety. With the existing colonies or

dependencies of any European poicer we have not

interfered, ami shall not interfere; but with the

governments who have declared their inde-

pendence, and maintained it, and whose in-

dependence we have, on great consideration

and on just principles, acknowledged, we could

not view any interposition for the purpose of

oppn^ssing them, or controlling in any other

manner their destiny, by any European power,

in any other light than as the manifestation of
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ail untricMully disposition towarcU the United

States. Ill the war hetweeii those new ijrovern-

ments and Spain^ we declared onr neutrality

at tlie time of their reeoi^nition ; and to tliis

we liave adliered,and sludl continue to adhere,

provided no chani:;e sliall (»ccur whieli, in the

jndtj:nient of tlie conqtetent authorities of tliis

government, phall make a corresponding change

on the part of tlie Tnited States indisj)ensal)le

to their security. The late events in Si)ain and

Portugal show that Euro}»e is still unsettled.

Of this imj)ortant fact no stronger proof can be

adduced than that the allied powers should

have thought it proi)er, on a i)rinciple satisfac-

tory to themselves, to have interposed by force

in the internal concerns of Spain. To what

extent such interposition may be carried, on

the same principle, is a question in which all

independent powers whose governments differ

from their own are interested, even those most

remote ; and surely none more so than the

United States. Our policy in regard to Europe,

which was adopted at an early stage of the wars

which have so long agitated that quarter of the

globe, nevertlieless remains the same, which

is, not to interfere in the internal concerns of

any of its powers ; to consider the government

de facto as the legitimate government for us;

to cultivate friendly ^-elations with it, and to

Ji
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pivservo those relations l»y a tVank, tinn, and

manly policy ; nu'ctinu:, in all instances, the just

claims of every power, suhmittini;^ to injuries

from none. B>(t in rcf/an/ to these Continents

circuinst<(nces are eminently and conspiciions/j/ dif-

ferent. It is impossible that the A/lied Powers

should extend their politicrd s)/sten) to anjj portion

of either continent irithnnt endan(/erini/ i»ir peace

and happiness ; nor can any one believe that

our Southern ])retliren, if left to themselveH,

would adopt it of their own accord. It ifl

e([ually imi»ossihle, therefore, that we should

behold such interposition, in any form, with

inditference. If we look to the comparative

strength and resources of Spain and these new
governments, and their distance from each

other, it must be obvious that she can never

subdue them. It is still the true policy of the

United States to leave the parties to themselves,

in the hope that other powers will pursue the

same course."

The President in the foil" 'ing year—1824

—

in his annual message, direc ed attention to the

South American difficulties, and the war being

waged between Spain and the South American
eolonies which had thrown off allegiance to the

parent state. After adverting to the so called

doctrine of the " balance of power," which then

so largely entered into the diplomacy of Euro-
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peiin States, he said .
" The balance of power

between them, into whichever scale it may turn

in its various vibratioiis, cannot aftect us. It

is the interest of the United States to preserve

the most friend'y relations with every power,

and on conditions fair, equal, and applicable to

all. But in re^^.rd to our neisrhbors our situa-

tion is different. It is impossible for European

governments to interfere in their concerns,

especially in those alluded to, which are vital,

without aifecHng us ; indeed, the motive which

might induce such interference in the present

state of the war between the parties, if a war
it may be called, vrould appear to be equally

applicable to us. It is gratifying to know that

some of the powers with whom we enjoy a very

friendly inten.'ourse, and to whom these views

have been communicated, have appeared to

acquiesce in then:."

I have quoted at length from the President's

messages, for the purpose of making as c^ear

as possibJ'! their scope and object. For nearly

three quarters of a century, in the United States,

public policy and political action, have on occa-

sions appealed to the "Monroe Doctrine" for

support and vindication. The message e»f Pre-

sident Cleveland to the Senate of the United

States on December ] 7, 1895, concerning the

Venezuelan boundary controversy, has revived

ill
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the inquiry as to what the doctrine really i?,

and by whom originally conceived and formu-

lated. President Cleveland appeals to the

authority of the doctrine as a justification for

the United States to intervene, even to the

extent of armed force, in a dispute between

Great Britain and Venezuehi as to the true

dividing line between the territories of these

nations. Tlie letter of Mr. Olney, the Secretary

of State, to the American ambassador at Lon-

don—a copy of which accompanied the Presi-

dent's message—puts forward claims alleged

to be founded on this doctrine, which, I venture

to think, would startle President Monroe were

he alive to read them. To understand intelli-

gently what the doctrine really is, we must

remember the historical circumstances which

called it forth, and the oriiJ-in and source of its

inspiration. No pul)lic utterance of any public

man has received more diverse interpretation,

or has been more misunderstood by even the

majority of the people of the United States,

than President Monroe's message of 1823. It

will be noticed three subjects are dwelt upon
in the message : (1) Xo furthei- colonization on

the part of a European power; (2) no exten-

sion of the political system of the Allied Powers

to the American continents ; and (3) no inter-

vention on the part of a European power in
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favor of Spain against the South American

liepuhlics. The first and second will be re-

served for consideration at the close of this

paper; the third will be first considered. As
to the general subject, I shall endeavor to

prove three thino;s in the course of the discus-
J. K^

sion : (1) That the doctrine itself, as enunciated

and understood by President Monroe and his

Cal)inet, owes its origin to British statesman-

ship, to the sagacity and enlightened policy of

George Canning; (2) that it has never received

the formal sanction of the Congress of the

United States ; and (3) that it is not a part of

international law, binding u[)on the family of

nations. To understand the political events

of 1823, we must go back a few years in

European history. The fury of the French

revolution had spent itself, and the military

despotism of the great Xapoleon had succeeded

the unbridled license of the French democracy.

Napoleon's soaring ambition urged him forward

to the attainment of universal sovereignty. In

the attempted accomplishment of that object,

the thrones of Europe tottered, their occupants

were expelled, and the vacancies filled by suc-

cessful generals or relatives of the great con-

queror. His career of blood and conquest was

stopped by the defeat of Waterloo, and fugitive

rulers were thereby restored to their ancestral
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crowns. The events, however, which liad Iiap-

pened during Napoleon's career made a pro-

found impress: )n upon the crowned heads of

Europe. The impression was so great, that tlie

rulers of Continental Europe banded themselves

together as the "Holy Alliance," for mutual

support in the maintenance of absolute govern-

ment. From tlie eventful issue of Waterloo

till the delivery of President Monroe's message

in 1823, the great powers of Europe had held

at least live Congresses for settling European

affairs: that of Vienna in 1815; Aix-la-Chapelle

in 1818; Troppau in 1820; Laybacli in 1821;

and Verona in 1822. Successive coalitions ot

the great European powers had previously been

formed against France subsequent to the Litter's

revolution of 1789. The avowed object of these

coalitions was to check the progress of revolu-

tionary princi[)les and practices, and to curb

the extension of her military power. The
great powers at first composing the coalition

were Russia, Prussia, Austria and Great Bri-

tain. France gave in her adhesion and became
a party at the Congress of Aix-la-Chapelle in

1818. As stated by Mr. Wheaton,' the distin-

guished author of International law, " this uinon

was intended to form a perpetual system of inter-

vention among the European States, adapted to

^ Wheaton's Int. Law (by Lawrence), p. 120.
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prevent any such cliiinge in the internal forms

of their respective governments, as might en-

danger the existence of the monarchical insti-

tutions which had been re-established under the

legitimate dynasties of their respective reign-

ing houses. This general right of interference

was sometimes defined so as to be applicable

to every case of popular revolution, where the

change in the form of government did not

proceed from the voluntary concession of the

reigning sovereign, or was not coniirmed by

his sanction, given under such circumstances

as to remove all doubt of his having freely

consented. At other times, it was extended

to every revolutionary movement pronounced

by these powers to endanger, in its conse-

quences, immediate or remote, the social order

of Europe, or the particular safety of neighbor-

ing States." Daniel Webster, in the House of

Representatives in January, 1824, on moving

his resolution respecting the revolution then

existing in Greece, well summarized the aim

of the Holy Alliance when he declared^ :
" The

end and scope of this amalgamated policy are

neither more nor less than tliis : to interfere,

by force, for any government against any peo-

ple who may resist "t. Be the state of the people

what it may, they shall not rise; be the gov-

^ Webster's Great Speeches by Whipple, p. 65.

IliH
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ernment what it will, it shall not be opposed."

The Xeapolitan revolution in 1820 so preeii)i-

tated affairs that Great I3ritain was forced to

dissent from the principles propounded hy the

Holy Alliance. It could not well be otherwise.

A country governed hy constitutional forms

and methods, gained after many years and

centuries of contiict, could not well afford to

subordinate those conditions to the dani>:erous

principles of absolute monarchy. Indeed, if

the government of Great Britain had been

willing to do so, the people behind the govern-

ment would have refused. And an^^ attemi)t

arbitrarily to commit the nation to such a

policy, in defiance of public opinion, would have

caused a revolution. The armies of Austria,

with unsparing hand, put down the revolution

in Kaples, and restored the legitimate ruler.

The wishes of the people, the aspirations of

the country to obtain constitutional govern-

ment, met with no sympathy at the hands of

absolutism. In order to perpetuate absolutism,

and to destroy efforts for freedom for all time

throughout the world, Kussia, Prussia and

Austria, at Laybach i'l 1821, formulated their

policy, and issued their circular to the nations,

in which were set forth the principles upon
which they were prepared to act.

The revolutions in Naples and Piedmont
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were occasions for giving practical effect to

the principles of the allied powers. Both of

these revolutions had heen put down b}^ for-

eign bayonets, and confessedly in opposition to

the popular will. The circular declared that

^' the allied sovereigns could not fail to perceive

that there was only one barrier to offer to

this devastating torrent. To preserve what is

lesrallv established— such, as it ousrht to be,

is the invariable principle of their policy. Use-

ful or necessary changes in legislation and in

the administration of States ought only to

emanate from the free will and the intelligent

and well-weighed conviction of those whom
God has rendered responsible for power."

This declaration disclosed in all its nakedness

the object of absolutism in the formation of

the Holy Alliance. The people of any nation

were not to have, and under the correct inter-

pretation of such a declaration, could never

have any right to reform abuses in govern-

ment, either in organization or administration.

Any concession granted must come spontane-

ously, as a matter of grace, from " those whom
God has rendered responsible for power." This

<loctrine would grate very harshly on the ears

of the British people. Mr. Walpole, in his

History,^ has well said: "The United Kingdom

^Vol. 3, p. 25.
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was the last country in Europe which would

have consented to recognize the novel doctrine.

Its whole history, from the days of the Great

Charter to the defeat of the fifovernment on

the reform of the criminal laws, had heen one

eloquent protest against it." In fact the peojile

of Great Britain took much stronger ground

than the government of the day. Great fault

was found because British representatives had

taken part in the proceedings, hoth at Troppau

and at Laybach. British puhlic opinion in-

sisted that the allied sovereigns had no right

interfere in the internal affairs of an inde-

pendent and friendly nation. The Britis'i

government, through Lord Custlereagh, in

January, 1821, issued a circular note protest-

ing against the principles of action laid down
"as such as could not be safelv admitted as a

svstem of international law '' The declaration

of the allied sovereigns that " useful or neces-

sary changes in legislation and in the adminis-

tration of States ought only to emanate from

the free will and the intelligent and well-

weighed conviction of those wdiom God had

rendered responsible for power," necessarily

could not find acceptance in Great Britain.

It was directly antagonistic to every principle

of our constitutional system. Its adoption

would ignore the struggles and triumphs in
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the motherland on bclmlf of freedom of gov-

ernment. It woukl turn backward the dial of

popular progress, and reliabilitate the exploded

dogmas of the divine rights of kings, and the

absolute servility of the nation to the crown.

The Great Charter, the Petition of Rights, and

the Bill of Rights, would have existed only as

idle traditions, and not as living, moulding

forces in our system of government. The
British government, therefore, had no other

course but to protest against the asserted right

of one nation to interfere by force in the inter-

nal concerns of another nation simply because

that other might desire to effect changes ot

government not in accordance with the prin-

.

ciples of absolutism. Naples and Piedmont

sought to shake otf tyrannical rule, and to

introduce popular reforms. But under the

sanction of the allied sovereigns, and in ac-

cordance with the principles laid down, the

aspirations of these peoples were crushed by

Austrian bayonets. Webster, in the speech

from which I have just quoted, has, with great

force, said: "This asserted right of forcible

intervention in the affairs of other nations is in

open violation of the public law of the world.

Who has authorized these learned doctors ot

Troppau to establish new articles in this code ?

Whence are their diplomas? Is the whole
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world expected to ixc([uiesee in principles which

entirely suhvert the independence of nations?

On the hasis of this independence has been

reared the beantifnl fabric of international law.

On the princii)le of this independence Enrope

has seen a fan 'ly o" nations tlourishinjr within

its limits, the small a^nong the large, protected

not always by power, but by a principle above

power, by a sense of propriety and jnstice. On
this prin.ciple the great commonwealth of civi-

lized states has been hitherto upheld." But
^' these learned doctors of Troppau," to wit,

the allied sovereigns, had determined to dis-

regard the first principles of international law,

and to enforce obedience to absolutism in the

government of nations. The application of

their circular was not to be confined to Naples

and Piedmont. Spain had given evidence of

a desire for laro;er libertv, and freer constitu-

tional methods of government. An insurrec-

tion had broken out in Spain in 1821 ; and in

response to the popular wish a constitution,

fairly liberal in its terms, had been assented to

by King Ferdinand. The Holy Alliance saw
in this movement a menace to their system.

The Congress of Verona was convened in

October, 1822, and it was there arranged by
Russia, Austria, Prussia and France that the

latter nation should invade Spain, with the
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avowed object of overthrowiiii^ tlie constitu-

tion, and of rewtoring Ferdinand to the position

of an al)Solute king. The Duke of AV^ellington

represented Great Britain at the Congress of

Verona, but he refused to be a party to any

such nndertaking, and protested on behalf of

(ireat Britain aii;ainst the introduction of such

a princi[>le in the international cotle. The
representative of a nation whose cardinal prin-

ciples of government are that the people are

the origin of power, and that the object of all

government is the good of the governed, could

not well subscribe to the doctrines set forth in

the circular of the Holy Alliance. At this

time Mr. Canning was Secretary of State for

Foreicrn Affairs. In accordance with the under-

standinii: at Verona, a French armv soon after

invaded Spain, overthrew the constitution, and

restored absohitism. The well known pub-

licist^ from whom I have already (pioted, in

respect of this transaction, says: "The British

government disclaimed for itself, and denied

to other powers, the right of reqniring any

chansres in the internal institutions of inde-

pendent States, with the menace of hostile

attack in case of refusal. It did not consider

the Spanish revolution as affording a case of

that direct and imminent danger to the safety

' VVheaton's Inter. Law, p. 122.

iSf
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A.

and interests of other States, Avhicli niiirht

justify a forcible interference. The oritjinal

allismeo between (ireat Britain and the other

principal European powers was specifically

designed for the recon(inest and liberation of

the Euroi)ean continent from the military do-

minion of France ; and having subverted that

dominion, it took the state of possession, as

established by the peace, under the joint pro-

tection of the alliance. It never was, however,

intended as an union for the government of

the world, or for the superintendence of the

internal aflfixirs of other States. No proof had

l)een produced to the British govertiment of

any design, on the part of Spain, to invade the

territory of France ; of any attempt to intro-

duce disatfection among her soldiery; or of

any project to undermine her political institu-

tions; and, so long as the struggles and dis-

turbances in Spain should be confined within

the circle of her own territory, the}^ could not

be admitted by the British government to

afford any plea for foreign interference. If

the end of the last and the beginning of the

present century saw all Europe combined
against France, it was not on account of the

internal changes wliich France thought neces-

sary for her own political and civil reforma-

tion ; but because she attempted to propagate,

B
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first her principlen, an<l at'tcrwanls, her doiniii-

ion, by the 8wor<l." While (treat Britain

})rote8te(l against the (lechiration of the Con-

gress of Verona, yet she did not offer any

resistanee bv force of arms to the invasion of

S[)ain by the armies of France. She protested

against the [)rinciple involved in the act, and

rested contented with that. About tliis time,

a further question was ])eginning to disturb

the diplomatic firmament. For some time

previously to the Congress of Verona, Spain

had lost lier grip on her South American colo-

nies. In fact, these colonies had revolted, and

had thrown oft* allegiance to the parent state.

The United States had sympathized with them

in their efforts for self-government, and, at an

early period in their struggle for freedom, had

recognized their independence. Mr. Rush, at

the time, was Minister from the United States

to the Court at London. Twenty years after

his return home from his diplomatic mission

he published the second volume of his " Resi-

dence at the Court at London." His term as

minister extended from the years 1817 to 1825,

and in this interesting volume he has given us

valuable and authentic information as to the

oart played by Mr. Canning in the relations

and negotiations of Great Britain with foreign

powers. Happily, Mr. Rush details at length

t
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the confidential conversations and correspond-

ence vvhicli took {)lace between hinirtclt' and

Mr. Canning i!i respect of Spain and her re-

volted South American colonics. These com-

ninnications began as early as August, 1823,

and resulted at length in Tresident Monroe's

declaration as to !ion-intervention in his mes-

sage of December of that year. Under date

August 28, 1823, Mr. Kush, writing of a letter

received from Mr. Canning of the 20th of that

month, says': "lie asks if the moment has

not arrivud when our two governments might

understand each other as to the Spanish Ame-
rican colonics ; and if so, whether it would

not be ex[)edient for ourselves, and beneficial

for all the world, that our [)rinciples in regard

to them should be clearly settled and avowed.

That as to England she had no disguise on the

subject: 1. She conceived the recovery of the

colonies by Spain to be hopeless. 2. That

the (piestion of their recognition as Inde-

pendent States was one of time and circum-

stances. 3. That England was not disposed,

however, to throw any impediment in the way
of an arrangement between the colonies and

the mother country, by amicable negotiation.

4. That she aimed at the possession of no

portion of the colonies for herself. 5. That

* Rush's Residence at the Court of London, p. 412.
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she could not see the transfer of any portion

of thera to any other power with indifference.'^

The communication of Mr. Canning to Mr.

Kush was duly notified by the latter to the

then Secretary of State for the United States,

John Quincy Adams, by letter of date August

23, 1823. The American Minister, on the 26th

of the same month— but ^hree days later

—

notes in his diary a further communication

from the Foreign Secretary, in which the

latter says " that England had received notice,

though not such as imposed the necessity of

instant action, that as soon as the military ob-

jects in Spain were achieved, which France

expected (how justly he could not determine)

to achieve very speedily, a proposal would be

made for a congress in Europe, or some other

concert, and consultation, specifically on the

affairs of Spanish America ; and he adds that

he need not point out to me the complications

to which such a proposal, however dealt with

by England, might lead." This was also for-

w^arded to Mr. Adams on the following day.

On September 10, Mr. Rush enters in his

diary: "Take steps to apprise the deputies of

Spanish America in London of the hostile

views of France and the continental powers,

should the arms of the former succeed in Spain.

I make no mention of Mr. Canning's name, or

/
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any allusion to it, as the source of my infor-

mation ; which information, although it may
not be new to the deputies, I impart to put

them on their guard." Again, in a dispatch

from Mr. Rush to his government, of date

September 19, 1823, detailing what took place

at a conference between himself and Mr. Can-

ning the previous day, he writes that Mr.

Canning, in urging the co-operation of the

Ignited States, said the question "was full as

much American as European, to say no more.

It concerned the United States under aspects

and interests as immediate and commanding
as it did or could any of the states of Europe.

They were the first power established on that

continent, and now confessedly the leading

power. They were connected with Spanish

America by their position, as with Europe by
their relations ; and they also stood connected

with these new states by political relations.

Was it pobsible they could see with indifference

their fate decided upon by Europe? Could

Europe expect this indifference? Had not a

new epoch arrived in the relative position of

the United States towards Europe, which Eu-
rope must acknowledge ? Were the great po-

litical and commercial interests, which hung
upon the dest'nies of the new continent, to be

canvassed and adjusted in this hemisphere
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without the co-operation, or even knowledge,

of the United States ? Were the}" to he can-

vassed and adjusted, he would even add, with-

out some proper understanding between the

United States and Great Britain, as the two
chief commercial and maritime states of both

worlds? He hoped not; he would wish to

persuade himself not." Such, says Mr. Rush,

was the tenor of Mr. Canning's remarks at

that interview. It is evident England's For-

eign Secretary, all through the conversations

and correspondence, was endeavoring to im-

press upon the American Minister the urgent

importance of actively and vigorously co-oper-

ating with Great Britain against the aims of

the Holy Alliance in aiding Spain against

Spanish xVmerica. The correspondence also

shows that Mr,, Rush was willing to act, but as

a condition precedent, he desired Great Britain

at once to acknowledge the independence of

the newly organized South American Repub-

lics. It is also quite evident from the subse-

quent course of events that Mr. Canning had

learned that it was the intention of France,

under the support and guidance of the allies,

after the overthrow of constitutional govern-

ment in Spain, and the restoration of Ferdinand

to his throne bated on absolutism, to aid Spain

in subduing her revolted South American colo-
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nies. This knowledge it was w'hicli induced

Mr. Canning to stimulate the American Minis-

ter and his government on behalf of these rising

Republics. Canning addressed himself to the

French Ambassador, Prince de Polignac, and

frankly told him that in such a contingency

Great Britain would assni dly interfere. And
we know well what was the effect produced by

Canning's attitude. Mr. Rush^ frankly says

:

*' That the change in France and her allies

was produced by the knowledge that England

would oppose at all hazards hostile plan« upon

Spanish America may be inferred with little

danger of error. The certainty of it is, indeed,

part of European history at that e[»och." He
further savs as to the course of the United

States :
" By the early transmission of the pro-

posals made to me by Mr. Canning in his notes

of the latter end of August, the copies of

them, as well as of my reports of our confer-

ence on the whole subject, arrived at Wash-
ington in time to engage the deliberations of

President Monroe and his cabinet before the

meeting of Congress in December." He fur-

ther says, and this is highly significant : "Al-

though no joint movement took place, my
dispatches had distinctly put before our gov-

ernment the intentions of England, with which,

^ Residence at the Court of London, p. 456.
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in the main, our policy harmonized; and

President Monroe, in his openin<^ message to

Congress, which followed almost immediately

afterwards, in December, 1823, pnt forth the

two following declarations." The two declara-

tions were (1) non-intervention, and (2) non-

colonization, which have already been stated

at length. Mr. Rush says the first was prob-

ably expected by England and was well re-

ceived; the second was unexpected, and not

acquiesced in by the British government. In

closing his narrative of this interesting diplo-

matic event, Mr. Rush further says: "It ma}'

be inferred that the moral certainty which

England derived through my correspondence

and conferences with the Foreign Secretary

that the United States would, in the end, go

hand in hand with her in shielding those new
states from European domination, even had

the certainty of such a policy in the United

States not been otherwise deducible, must have

had its natural influence upon England in

strengthening her in her line of policy laid

down towards France and the Continental

Powers."

I have thought it advisable to quote exten-

sively from the man who, at the time, was

American Minister in London. We cannot

look for information in any direction more

T
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authentic. Mr. Rush's statements fully justify

the contention that President Monroe's mes-

sage against non-interference, at that time, in

Spanish Araerican affairs, was inspired by

Canning. And this has been the view of lead-

ing American statesmen, some of whom were

personally cognizant of the facts. When Presi-

dent Monroe received, through Mr. Rush, the

proposals of Canning, he communicated with

Jefferson and Madison, predecessors in his

hio;h office. It was natural that he should seek

their advice. They both were men of marked
ability, and were well versed in diplomacy.

Jefferson, in his letter of reply to the Presi-

dent, dated October 24, 1823, after discussing

the position of the allies and their attitude

towards the Spanish American colonies, says^

:

*' I should think it therefore advisable that the

executive should encourage the British gov-

ernmenl to a continuance in the dispositions

expressed in these letters by an assurance of

his concurrence with them as far as his au-

thority goes, and that as it may lead to war,

the declaration of which requires an act of

Congress, the case should be laid before them
for consideration at their first meeting, and

* Wharton's Dig. Int. Law, vol. 1, p. 269 ; Tucker's Life

of Jeff- Jon, vol. 2, p. 461.
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under the reasonable aspect in which it is seen

by himself." We have in this reply advice

tendered to the President in October to concur

in the British proposals, and as following this

advice might mean war, the President is fur-

ther advised to lay the whole case before the

next meeting of Congress. The next meeting

of Congress was held within six weeks there-

after, and at that meeting the President's mes-

sage was delivered. Mr. Madison, in his reply,

dated October 30, 1823, among other things

said: "It cannot be doubted that Mr. Can-

ning's proposal, though made with the air of

consultation as well as concert, was founded on

a predetermination to take the course marked
out, whatever might be the reception given

here to his invitation. But this consideration

ought not to divert us from what is just and

proper in itself Our co-operation is due to

ourselves and to the world, and while it must

insure success in the event of our appeal to

force, it doubles the chance of success with-

out that appeal." Co-operation with whom?
Why, assuredly with Great Britain, in accord-

ance with the proposals of Canning to Rush.

No other conclusion can be drawn from the

language of the correspondence. In a letter

from JeiFerson to Madison, November 1, 1823,

the former, in giving a summary of his reply

!
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to the President, uses this language :
'
" I have

expressed to him my concurrence in the policy

of meeting the advances of the British gov-

ernment, having an eye to the forms of our

constitution in every step in the road to war.

With the British power and navy combined

with our own, we have nothing to fear from

the rest of the world, and in the ^reat stru2:ii:le

of the epoch between liberty and despotism,

we owe it to ourselves to sustain ths former, in

this hemisphere at least. I have even sug-

gested an invitation to the British government

to join in applying the ' small effort for so much
good ' to the French invasion of Spain, and to

make Greece an object of some such favorable

attention. Why Mr. Canning and his col-

leagues did not sooner interpose against the

calamity, which could not have escaped fore-

sight, cannot be otherwise explained but by

the difficult aspect of the question when it re-

lated to liberty in Spain and the extension of

British commerce to her former colonies."

The suggestion of " meeting the advances of

the British government" on the part of the

United States, proves that the moving spirit

was the British government under the inspira-

tion and guidance of Canning, and that the

effort was to get the United States to concur

^ Wharton's Dig. Int. Law, vol. 1, p. 271.
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with Great Britain. Mr. C^'^oun was a mem-
ber of President Monroe's cabinet in 1823, at

the time the message was framed and delivered.

His statements and opinions, therefore, as to

+he origin of this so-called " Monroe Doctrine "

should necessarily have great weight. He
reviewed this whole subject at considerable

length in a speech * delivered in the United

States Senate in 1848, when the proposed oc-

cupation of Yucatan was under consideration.

Upon that occasion he said :
" I remember the

reception of the dispatch from Mr. Rush as

distinctly as if all the circumstances had oc-

curred yesterday. I well recollect the great

satisfaction with which it was received by the

cabinet. It came late in the year— not long

before the meeting of Congress. As was usual

with Mr. Monroe upon great occasions, the

papers were sent round to each member of the

c ibinet, so that each might be daly apprised of

all the circumstances, and be prepared to give

his opinion. The cabinet met. It deliberated.

There was long and careful consultation ; and

the result was the declaration which I have

just announced. All this has passed away.

That very movement on the part of England,

sustained by this declaration, gave a blow to

the celebrated alliance from which it never

^ Calhoun's Works, vol. 4, p. 454.
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recovered. From that time forward it gradually

decayed, till it utterly perished." In another

part of the same speech' Mr. Calhoun, in de-

tailing the history of the transaction leading

up to the President's declaration, says that the

circumstances show distinctly that the pro-

posals "came through Mr. Rush— originating

not with Mr. Adams hut Mr. Canning— and

were first presented in the form of a proposi-

tion from England."

Before I close I shall refer to Mr. Calhoun's

statements respecting the clauses of the mes-

sage relating to non-colonization. What I have

quoted refers to non-intervention, and the non-

extension of the political system of the allied

powers to the American continents. He says

the cabinet met and deliberated, and the result

of the deliberation was a determination to sup-

port England against the allied powers. Great

Britain, under Canning's guidance, had pro-

tested against the assumed right of one nation

to intervene in the internal affairs of another

nation, and to settle by force, if necessary, its

form of government. Mr. Calhoun states that

there was " long and careful consultation" over

the dispatch received from Mr. Rush. That

dispatch detailed Canning's proposals urging

the United States to stand by Great Britain in

1 p. 462.
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resisting the reactionary and autocratic prin-

ciples of the allied powers. Mr. Calhoun was

in a position to know fully the facts whereof

he affirmed. He was a prominent member ot

the cabinet at the time of the " careful consul-

tation" over Mr. Kush's dispatch. His testi-

mony is that of a witness in a position to speak

with certainty of knowledge. The conclusion

reached was to support England in her move-

ment. The President's declaration contained

in his message was the result of that conclu-

sion. Here, then, we have the unanswerable

proof that the declaration of Mr. Monroe was

inspired by Cunning.

But there are other names distinguished in

American public life who support the position

of Mr. Calhoun. Mr. Sumner,^ in one of his

books, says :
" The Monroe Doctrine, as now

familiarly called, proceeded from Canning. He
was its inventor, promoter, and champion, at

least so far as it bears against European inter-

vention in American affairs." And on another

page of the same work he says : "At last, after

much discussion in the cabinet at Washington,

President Monroe, accepting the lead of Mr.

Canning, and with the consent of John Quincy

Adams, put forth his famous declaration."

Mr. Sumner is no mean authority on such a

^ Prophetic Voices Concerning America, p. 157.

I ii
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subject lis the one now under discussion. Ilis

scholarly uttuinments were of* the highest rank

:

his means of knowledge were ample; and his

iealous watchfulness for his country's credit

would keep him from making any such admis-

sions unless fully warrante<l by the facts. He
was noted for honesty and fearlessness in the

expression of his opinions. In the extracts

quoted he giyes credit to Canning as the pro-

moter of the doctrine, and asserts that the

President's declaration followed the lead of

Great Britain's Foreign Secretary. To the

list of distinguished Americans, already giyen,

ascribing the parentage of this doctrine to

Canning, may be added the names of such

noted publicists as President Woolsey, Prof.

Woolsey, Von Hoist, and others. If we turn

to writers of our own country, many promi-

nent ones can be named who support the same
view. The name of Dr. Phillimore stands so

deseryedly high as a jurist and publicist that I

feel it important to give a short extract from

his great work on International Law.* After

referring to the reasons which brought about

the formation of the Holy Alliance, and the

intervention in the affairs of Spain to crush

free government and restore absolutism in that

country, he says : " Subsequently, under the

1 Vol. 1, 3 ed., p. 589.
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wise and vigorous aclniinistratioii of Mr. Can-

ning, (ireat Britain protested against any in-

tervention of the European powers in the

contest between Spain and her American colo-

nies, declaring that she would consider any

such intervention by force or menace as a rea-

son for recognizing the latter without delay,

and at the same time the United States of

America announced that they would consider

any such interference as an unfriendly mani-

festation towards themselves." A perusal of

Stapleton's Life of Canning will fully hour out

what I have already claimed for the British

statesman. Mr, Stapleton was private secre-

tary to Canning, and was in a position to speak

with a degree of certainty. He asserts that

while there was no agreement between the two
countries,^ yet it is impossible not to believe

but that the correspondence which passed be-

tween Mr. Canning and Mr. Rush, mainly

encouraged, if it did not originate to the gov-

ernment of the United States, the idea of tak-

ing so firm f^^A decisive a tone. He further

declares thrtt tne language of the President's

message was "in a very great degree, if not

wholly, the result of Mr. Canning's overture

to Rush." Mr. Canning, in a private letter,

* Stapleton's Life of Canning, vol 2, p. 39.

''p. 46.
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December 21, 1823, to Sir AVilliiim j\ Court,

who waH then Britisli minister to Siuiin, de-

clared his belief tliat Mr. Kush's report to

his government of the correspondence and con-

ferences between them "had a great share in

producing the explicit declaration of the Presi-

dent." * And again, in 1820, when Mr. Canning

defended his foreign policy, his proud boa.st

was: " I resolved that if France had Spain, it

should not be Spain ' with the Indies.' I called

the new world into existence to redress the

balance of the old." ^ Sir James Mackintosh

is also authority for the statement that " the

message was influenced by our communica-

tions."

I do not deem it necessary further to mul-

tiply proofs that this doctrine put forth by

President Monroe in 1823, against foreign in-

tervention, emanated from Mr. Canning, and

through his influence was adopted by the gov-

ernment of the United States. The proofs

given in the preceding pages fully warrant

the statement as to Canning's guiding hand.

Closely connected with this branch of our sub-

ject is a prevalent but erroneous opinion that

the doctrine in some way is hostile to all forms

of monarchical government on these continents.

^ Wharton's Int. Law Dig., vol. 1, p. 272.

' Stapleton's Life of Canning, vol. 2, p. 39.
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The notion obtains largely that the underlying

principle of the declaration is that all forms of

monarchical government must be swept from

these American continents, and that none but

republican forms of government are to be

tolerated. That is the popular view both in

the United States and in some other quarters.

But the declaration, and the circumstances of

its announcement, do not warrant any such

conclusion. The declaration against non-inter-

ference only goes to the extent of protesting

against a foreign power imposing any form of

government upon another country against its

will. So far as the declaration goes, any coun-

try is at liberty freely to adopt either a repub-

lican or monarchical form of government. The
opinions of American statesmen and the facts

of history amply sustain this view. Dr. Whar-
ton^ quotes Mr. Seward's correspondence, as

Secretary of State, respecting Mexico, to show

that all countries should be free to adopt their

own form of government. That correspond-

ence covers a period from 1862 to 1866. Mr.

Seward says :
" It has sometimes been assumed

that the Monroe Doctrine contained some de-

claration against any other than democratic-

republican institutions on this continent, how-

ever arising or introduced. The message will

1 Wharton's Int. Law Dig., vol. 1, p. 277.
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be searched in vain for anything of the kind.

We were first to recognize the imperial au-

tliority of Dora Pedro in Brazil, and of Iturbide

in Mexico ; and more than half the northern

continent was under the sceptres of Great

Britain and Russia; and these dependencies

would certainly be free to adopt what institu-

tions they pleased, in case of successful rebel-

lion, or of peaceful separation from their parent

states." Here we have the statement of a

Secretary of State, and a very prominent one

indeed, that the introduction of republican gov-

ernment into American nations is not what was

claimed or aimed at by Mr. Monroe, but entire

freedom for every country to choose its own
form of government. It is well known that

Mr. Seward had strong continental proclivi-

ties. Alr.ska was acquired from Russia chiefly

through his instrumentality. It may be he

had dreams of the time when the flag of the

United States might wave in undisputed sove-

reignty from ocean to ocean, and from the Gulf

of Mexico to the North Pole. But he found

nothing in the doctrine hostile to the continu-

ance of Russian and British occupation of a

part of the North American continent. If

Canada, by peaceful negotiation or successful

revolt, separated from the mother country, and

sought to erect a monarchical form of govern-
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meut, there is nothing in Mr. Monroe's message

antagonistic to such a course. Doing so could

in no sense be considered by our neighbors to

the south of us an act hostile to them, or to any

policy outlined in the message. And yet by

many it is thought that this doctrine has com-

mitted the United States to the policy of driv-

ing monarchical institutions from these conti-

nents, and of substituting republican forms of

government instead. This is a popular delu-

sion, and ought not to exist. .^v

It will now be convenient to discuss tiiat

portion of the President's message relating to

non-colonization. It is declared " as a prin-

ciple in which the rights and interests of the

United States are involved, that the American

continents, by the free and independent con-

dition which they have assumed and maintain,

are henceforth not to be considered as sub-

jects for future colonization by any European

power." This part of the message was in-

tended to meet a difficulty then pending res-

pecting the North-west boundary. Russia,

Great Britain and the United States were the

nations affected. And in this connection we
must not forget that the condition of the con-

tinent at the time was far different from what

it is at present. Knowledge of its geography

was comparatively limited. The great trans-con-

'm
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tinental highways had not even been dreamed

about. The means of rapid transit and ready

interchange ot communication were all un-

known. The governments of these nations,

possibly, had, in many cases, no definite know-

ledge as to the exact location of the settlements

of their people. The paternity of this part of

the message belongs to John Quincy Adams.

It was never assented to by England, and has

received sharp criticism at the hands of leading

American statesmen. An American writer ^ in

the North American Revieio for April, 1856,

says :
" We shall endeavor to prove that this

doctrine of non-colonization has been greatl}^

misconceived, and therefore perverted from its

original meaning, and lastly that even in its

authentic form, it has been not only tacitly

rejected, but expressly repudiated by the action

of Congress." At this time there was a pend-

ing controversy between Russia and the United

States as to their possessions in America. This

controversy, as already stated, w^as generally

known as the Xorth-west boundary dispute.

The Russian Emperor, in September, 1821,

issued an ukase asserting an exclusive terri-

torial right in Russia to the north-west coast of

' 82 North Am. Rev,, p. 494 ; Wharton's Int. Law Dig.,

vol. 1, p. 283.
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America. The extent claimed was^ " from the

northern extremity of the continent to latitude

51°. And by the third article of a convention

between the United States and Great Britain^

it had been agreed that the question of pro-

prietary right in any country that may be

claimed by either party on the north-west coast

of America, westward of the ston}' mountains,"

sli I
^ remain in abeyance for ten years with-

out ^
judice to the rights of either party.

The United States were endeavoring to claim,,

under treaty with Spain in 1819, the rights

that country had pretended to have in respect

of the original discovery of America. This^

position was denied by Great Britain, but the

latter country joined with the United States

in resisting the claims of Russia. It was in

consequence of this state of affairs that Mr.

Adams, then Secretary of State, instructed Mr.

Rush at London'' "that the American conti-

nents hereafter will no longer be subject ta

colonization. Occupied b}' civilized nations,,

they will be accessible to Europeans and each

other on that footing alone; and the Pacific

ocean, in every part of it, will remain open ta

the navigation of all nations in like manner

' 82 North Am. Rev., p. 495 ; see also Wheaton's Int. Law
(uy Lawrence), p. 307.

^Tucker's The Monroe Doctrine, p. 12.
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with the Atlantic." Mr. Lawrence distinctly

says, in his note to Wheaton, that the part ot

the message as to non-colonization was made
with reference to the discussion then pend-

ing with Russia hs to the north-west coast of

America.^ The Russian Emperor claimed not

only territorial right in the limits above set

forth, but claimed a right to prohibit the navi-

gation and fishing of all other nations therein.

This branch of the message as to non-coloniza-

tion could not mean that Great Britain was to

hold no colonies thereafter on this continent.

It surely was not intended as a notice to quit.

Such a declaration as that by the United States

to Great Britain would have been tantamount

to a declaration of war. As to this phase of

the question, Mr. Rush'' writes in his diary

under date January 2, 1824 : "Had an inter-

view with Mr. Canning at Gloucester Lodge,

at his request. His attack of gout had passed

oft'. The interview was mainly to confer on

the subject of the north-west coast. He ob-

jected strongly to our claim going as high

north as fifty-one, and hoped we would not

urge it. He said ' that it was to the south of

this line that Britain had her dispute with

Law
^ Wheaton's Int. Law (by Lawrence), p. 124, note,

also Wharton's Int. Law Dig., vol. 1, p. 287.

^ Residence at the Court of London, p. 470.

See
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Spain ' about Nootka Sound. IIovv, there-

fore, could she now yield this point to the

United States ? It was a question too import-

ant for her to give up. He again hoped we
would not urge it." Mr. Rush then goes on to

say that the President's message had arrived

in London, and that Mr. Canning referred to

the statement that the United States would

"henceforth object to any of the powers of

Europe establishing colonies on either of the

continents of America," and desired to know
if he had any instructions. Mr. Canning said

:

" Suppose, for example, that Captain Parry's

expedition had ended, or that any new British

expedition were to end in the discovery of land

proximate to either part of the American con-

tinent, north or south, would the United States

object to Britain planting a colony there ?

"

The interviews and correspondence show clear-

ly that Great Britain, on all occasions, has

declined to be bound by any such interpreta-

tion of this clause of the message.

When Mr. Adams became President, and

sent a message to the Senate in 1825 as to the

appointment of ministers plenipotentiaries for

the Panama congress, he sought to explain the

meaning of the language of his predecessor in

1823. This is important, when it is borne in

mind that Mr. Adams, in 1823, was Secretary

if n
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of State, and was the author of the non-coloni-

zation clause in Mr. Monroe's message. I

quote his language^ : "An agreement between

all the parties represented at the meeting that

each will guard, by its own means, against the

establishment of any future European colon}'

within its borders, may be found advisable.

This was more than two years since announced

by my predecessor to the world as a principle

resulting from the emancipation of both the

American continents." There was to be no

confederacy to enforce these opinions, but each

was to guard by its own means against any

future colonization by a European government.

The same explanation,"^ a few months later,

was given by Mr. Adams by special message

to the House of Representatives. It was not

intended in any way to affect existing Euro-

pean colonies. But it was intended to prevent

the establishment of a colony in any possession,

as it might injure the United States in the en-

joyment of commercial intercourse with every

part of that possession. At this time it is diffi-

cult to understand how any such dispute could

arise. It would be a violation of the first prin-

ciples of independent sovereignty for one nation

to interfere b}' way of colonization within the

^ Tucker's The Monroe Doctrine, p. 27.

'^ Wharton's Int. Law Dig., vol. 1, p. 279.
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territorial limits of another. Mr. Monroe's

declaration was intended to suit a special case,,

the extravagant pretentions of Russia as to the

north-west coast and the adjacent waters. It

did not touch Great Britain under the inter-

pretation, that it was only to apply to future

colonization, for she was a colonizer in posses-

sion. Again, in 1845 and 1848, President

Polk, in his messages of those years, gave sub-

stantially the same interpretation to the non-

colonization clause. He limited it to future

colonization o,i the j)art of a European state.

He explained^ that the existing rights of every

European nation had to be respected, that the

message did not apply to such cases. And
Mr. Clay concurred in this view, for he stated

^

that "it was not proposed by that principle to

disturb pre-existing European colonies already

established in America; the principle looked

forward, not backward." This fact is also

brought out with great force and prominence

by Mr. Calhoun^ in the speech from which I

have already quoted.

I feel it due to the importance of this branch

of the subject, so generally misunderstood, to

refer at length to Mr. Calhoun's statements,

1 Jenkins" Life of Polk, p. 184.

' Wliarton's Int. Law Dig., vol. 1, p. 280.

» Calhoun's Works, vol. 4, p. 460.
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although jit the risk of being considered un-

necessarily prolix in quotation. He says :
" The

word 'colonization' has a specific meaning.

It means the establishment of a settlement of

emigrants from the parent country in a terri-

tory either uninhabited or from which the

inhabitants have been partially or wholly ex-

pelled. This is not a case of that character.

But here it may be proper, in order to under-

stand the force of my argument, to go into a

history also of the declaration of Mr. Monroe.

It grew out of circumstances altogether differ-

ent from the other two. At that time there

was a question between Great Britain and the

United States on the one side, and Russia on

the other. All three claimed settlements on

the north-west portion of this continent. Great

Britain and ourselves having common interests

in keeping Russia as far north as possible, the

former power applied to the United States for

co-operation; and it was in reference to that

matter that this additional declaration was
made. It was said to be a proper opportunity

to make it. It had reference specially to the

subject of the north-western settlement, and
the other portions of the continent were thrown

in, because all the rest of it, with the exception

of some settlements in Surinam, Maracaibo,

and thereabout, had passed into independent
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hands." Mr. Calhoun then goes on to say*

that this part of the message originated with

Mr. Adams, and that it never came before the

cabinet for consideration. In this connection

he says :
" My impression is, that it never be-

came a subject of deliberation in the cabinet.

I so stated when the Oregon question was be-

fore the Senate. I stated it in order that Mr.

Adams might have an opportunity of denying

it, or asserting the real state of the facts. He
remained silent, and I presume that my state-

ment is correct— that this declaration was in-

serted after the cabinet deliberation. It origi-

nated entirely with Mr. Adams, without being

submitted to the cabinet, and it is, in my opin-

ion, owing to this fact that it is not made with

the precision and clearness with which the

two former are. It declares, without qualifica-

tion, that these continents have asserted and

maintained their freedom and independence,

and are no longer subject to colonization by

any European power. This is not strictly accu-

rate. Taken as a whole, these continents had

not asserted and maintained their freedom and

independence. At that period Great Britain

had a larger portion of the continent in her

possession than the United States. Russia had

a considerable portion of it, and other powers

» p. 462.

i

!
i

I



THE MONROE DOCTRINE. 45

possessed some portions on the southern parts

of this continent. The declaration was broader

than tlie fact, and e.chibits prccipitancJi and want

of due reflection. Besides, there was an impro-

priety in it when viewed in conjunction with

the foregoing declarations. I speak not in the

language of censure. We were, as to them,

acting in conr^ert with England on a proposi-

tion coming from herself— a proposition of the

utmost magnitude, and which we felt at the

time to be essentially connected \N'th our peace

and safety ; and of course it was due to pro-

priety as well as policy that this declaration

should be strictly in accordance with British

feeling." . . . "I^ow I will venture to say

that if that declaration had come before that

cautious cabinet— for Mr. Monroe was among
the wisest and most cautious men I have ever

known

—

it woidd have been modified, and ex-

pressed vnth a far greater degree of precision, and
with much more delicacy in reference to the

feelings of the British government." It must
not be forgotten that the man who uses this

language 'svas a member of Mr. Monroe's cal)i-

net in 1823. He declares that this part of the

message relating to non-colonization was never

even considered by the cabinet ; that its author

was Mn John Quincy Adams, then Secretary

of State; that the language lacks precision, is
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already made. And Mr. Seward, as we have

fieen, officially flupports the same view. This

luitu rally brings us to the consideration of the

second division of the subject of the message

—

no extension of the political system of the

allied powers to the American continent. Al-

though this part of our discussion is closely

identified with the non-colonization clause, yet

there are features quite distinct. The " politi-

cal system" of the allied powers was based on

absolutism. The crowned heads composing

the Holy Alliance were the originators and

supporters of tbat system. Its basic principle

was, that reforms could only emanate from the

ruler, not from the people. And bound up in

that principle was an understanding or agree-

ment among the allied powers to interfere in

the affairs of every nation to repress any at-

tempt on the part of the people to modify or

change their system of government. That sys-

tem would justify the powers supporting it, to

aid Spain or any other country to crush the

aspirations of the people of any colonial de-

pendencies to become independent sovereign

states. And, as I have already pointed out, it

was the intention of the allied powers, as soon

as France, under their guidance, had crushed

the popular movement in Spain, to take steps

to restore the latter's authority over the South



I'll

1

r
I,!

- i

i

I

J3:!

48 THE MONROE DOCTRINE.

American republics. This would be imposing

upon those countries by force a system they

did not want, and which they could success-

fully resist against Spain single handed. Great

Britain protested against any such attempt on

the part of the allied powers, and President

Monroe, in his message, stood firmly by Eng-

land. The term " political system," as used

by President Monroe, was not intended by him
to mean any particular system or form of gov-

ernment. The message in this regard had no

reference to the substitution of republican for

monarchical form of government. It was in-

tended to protest against the imposition of a

form of government upon a country forcibly,

by threat, by arms, against the wishes of the

people. Placing Maximilian upon the Mexi-

can throne, and keeping him there b}" French

bayonets, would be a case in point. If the

people of Mexico had voluntarily determined

their form of government, and had invited

Maximilian to be their emperor, there is noth-

ing in Mr. Monroe's message opposed to such

a course. The political system of the allied

'

powers, as understood and interpreted by them,

was a standing protest against the existence of

the United States as a nation. That national

existence had been achieved by successful revo-

lution on the part of the people. They had
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thrown off allegiance to their ruler, against Jiis

will, and the system of the allied powers was

intended to prevent any such movement. Thnt

system, under the direct sanction of the Russian

emperor, left the Greek, struggling for freedom

and independence, to the mercy of the ruthless

Turk. Well might all countries penetrated

with the love of freedom, and governed hy

constitutional methods, oppose the introduc-

tion of such a " political system " into any part

of the world.

The declarations of President Monroe's mes-

sage have never received the formal sanction

of the Congress of the United States. A decla-

ration in a Presidential message indicates the

policy of the executive hranch for the time

being, but it has no binding force upon the

nation, or upon the future policy of the nation.

But it is possible to go further, and say that

the Congress of the United States has declined

to extend a formal sanction to these particular

portions of the message. Mr. Clay, January

20, 1824, sought to obtain the sanction of Con-

gress, lie moved a resolution in the House of

Representatives, of which at the time he was

speaker, " That the people of these states would

not see, without serious in<piietude, any forcible

interposition by the allied powers of Europe,

in behalf of Spain, to reduce to their former
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subjection those parts of the continent of Ame-
rica which have proclaimed and established for

themselves, respectively, independent govern-

ments, and which have been solemnly recog-

nized by the United States."^ This resolution

was not even called up for the vote of the

House of Kepreseiitatives, and a somewhat
similar resolution of Mr. Poinsett, of South

Carolina, met the same fate. The prudent

caution of the House would not even commit

Congress to an expression of " serious inquie-

tude'" against the forcible intervention of the

allies on behalf of Spain to reduce to subjec-

tion a South American republic whose inde-

pendence had been acknowledged by the United

States. "While, therefore, the 'Monroe Doc-

trine,' with regard to forcible intervention, was

still," as an American writer''' has forcibly said,

''a living question, it failed to meet the sanction

of Congress, in whose judgment it seemed at

least prudent to delay the adoption of any

measures corroborative of the I'resident's sug-

gestions until such intervention had actually

taken place. The declaration of the President

did not commit the policy of the country to

any specific action in the premises. It rested

with Congress to give it life and activity, and

1 Wharton's Int. Law Dig., vol. 1, p. 278.

2 82 North Am. Rev., 493.
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this Congress declined to do. Upon the \\\^

dom of this decision we do not undertake to

pronounce; we merely state the facts for the

purpose of drawing the conclusion that this

branch of the = Monroe Doctrine ' is not a liv-

ing and substantive principle of our govern-

ment policy." The appointment of delegates

to the Panama Congress came up in 1826, and

a perusal of the history of tliat incident will

show that Congress was careful not to commit

itself to any formal sanction of the message of

1823. In 1848, when President Polk sought

to obtain such formal sanction in connection

with the difficulty in Yucatan, Mr. Calhoun,

speaking with all the authority of certain know-

ledge as an ex-cabinet minister, declared that

President Monroe's sta'-nients were but mere

declarations; that tho\ did not represent the

settled policy of ' • country, and that in the

Panama case the^ w rre (lisavowed. Mr,

Tucker' admits that the -loctrine has always

failed to secure legislative i »ntirmatiOn, and

that " resolution after resolution upon the -iul>-

Ject has been before both branches <

(
'< tiigress,

onl}' to be withdrawn or to be adversely re-

ported upon by the committee to whom intrust-

ed." And Mr. Wilson, as late as 185i,, iu a

* The Monros Doctrine, p. 123.
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speech ^ in the Senate, said :
" Until the Senate

and House of Representatives adopt it, I think

the less our statesmen at home and diploma-

tists abroad say about it, in dealing with inter-

national questions, the better." Dr. Phillimore'^

saysi "I may observe, in passing, that the

doctrine contained in it, whatever that may
be, has not been corroborated by an act of tlie

legislature of the United States. But the doc-

trine does not, as has been sometimes supposed,

deny the right of European countries to rule

their colonies in America, or their right of

further colonization in America. It protests

against war being waged in America by Euro-

pean powers to preserve the equilibrium of

states in Europe." It may then, I think, l)e

considered that the Congress of the United

States has never given its formal sanction to

any of the declarations of the I*resident's mes-

sage. Other authorities migbc be referred to,

to the same effect, were it necessary to do so.

Very early in the history of that country Wash-
ington advised against entering into any " en-

tangling alliances ' with foreign countries, and

that policy has been quite faithfully followed

throughout the history of the great republic.

There was a departure in the case of ihe Clay-

* Tucker's The Monroe Doctrine, p. 123.

'^ Int. Law, 3 ed., vol. 1, p. 593.
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toii-Bulwer treaty in 1850, arising out of the

proposed construction of the inter-oceanic canal

across the isthmus ; but that is an instance, it

is thought, standing alone. But even if Con-

gress had formally sanctioned the declarations

of the message, if it had enacted legislation con-

firming these declarations, that course would

not make them binding on any other nation as

a rule of international law. The statute law

of a countr}^ has force within its territorial

limits, but not beyond.

In this connection the question very natur-

ally arises, what is international law or the law

of nations ? For an answer to this question it

will be useful to ascertain how eminent writers

on this branch of knowledge have defined it.

Hooker^ says :
" Now, besides that law, which

simplv concerneth men as men, and that which

belongeth unto them as they are men linked

with others in some form of political society,

there is a third kind of law which toucheth all

such several bodies politic, so far forth as one

of them hath public commerce with another.

And this third is the Imv of nations." The
phrase "law of nations" is not a very happy
one, and is apt to be confused with the " law of

nature." Bentham, I believe, can claim the

distinction of having; first used the better phrase

* Ecclesiastical Polity, Bk. 1, c. 10, s. 12.
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"international law."' And yet that is not

scientifically correct, as the word law imports a

lawgiver, having authority to enforce obedi-

ence, which is obviously inapplicable to rules

and regulations governing the relations l)e-

tween sovereign states. But for all practical

purposes we may use the terms as popularly

understood, and ask " what is international

law?" Grotius^ defines it as "jus illud quod

inter populos plures aut popalorum rectores

intercedit, sive ab ipsa natura profectum, aut

divinis constitutum legibus, sive moribus et

pacto tacito introductum." According to

Vattel,* "The law of nations is the science

which teaches the rights subsisting between

nations or states, and the obligations corres-

pondent to those rights." Manning defines it,

as used in his work,* " as comprising the rules

controlling the conduct of independent states

in their relations with each other." Accordinsj-

to AVheaton,^ " International law, as under-

stood among civilized nations, may be defined

as consisting of those rules of conduo*- which

reason deduces, as consonant to justice, from

*See Principles of Morals and Legislation. Clarendon

Press, Oxford, 1879. p. 326.

^ De jure Belli et Pacis, by Wliewell, vol. 1, 1.

"^Chitty's ed. by Ingrahani, 1863, xlix.

* Law of Nations, p. 3.

* Inter. Law, by Lawrence, p. 26.
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the nature of the society existing among inde-

pendent nations, with such definitions and

modifications as may be established by general

consent." Prof. Holland/ after discussing law

as between citizen and citizen, and as between

the state and the citizen, says :
" But there is a

third kind of law which is, for many reasons,

convenient to co-ordinate with the two former

kinds, although it can be described as law only

by courtesy, since the rights with which it is

concerned cannot properly be described as legal.

It is that bod}' of rules, usually described as

international law, which regulates the rights

which prevail between state and state." This

writer further refers to the term as being con-

venient to express those rules of conduct in ac-

cordance with whicli, either in consequence of

their express conscit or in pursuance of the

usage of the civilized world, nations are ex-

pected to act. President Woolsey'^ says it, "in

a wide and abstract sense, would embrace those

rules of intercourse between nations which are

deduced from their rights and moral claims

;

or, in other words, it is the expression of the

jural and moral relations of states to one an-

other." But he goes on to say " Coming

^ Elements of Jurisprudence, 6th ed., p. IK}.

'' Inter. Law, 2nd ed., p. 18.

''

p. 19.
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within narrower limits, we define international

law to be the aggregate of the rules which

Christian states acknowledge as obligatory in

their relations to epch other, and to each other's

subjects." Prof. Woolsey' declares it to be

" a collection of rules by which nations, and

their members respectively, are supposed to be

governed in their relations with each other. In

its exact sense, law is a rule of property and of

conduct prescribed by sovereign power. Strict-

ly speaking, therefore, as nations have no com-

mon superior, they cannot be said to be subject

to human law. But there is, nevertheless, a

body of rules, more or less generally recog-

nized, by which nations profess to regulate their

own conduct towards each other, and the con-

duct of their citizens respectively. Being rules

of property and of conduct, though not pre-

scribed by a superior, they are somewhat loosely

designated laws; and, taken together, they

form what is called international law." In his

recent address before the American Bar Asso-

ciation,'^ Lord Russell of Killovven, the Lord

Chief Justice of England, said :
" I know no

better defiriition of it than that it is the sum of

the rules or usages which civilized states have

agreed shall be binding upon them in their

* Johnson's Universal Cyclopsedia, vol. 4, p. 632.

* At Saratoga, August 20, 1896.
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dealings with one another." I have purposely

quoted the various definitions given of the term

"law of nations," or its convertible terjn "in-

ternational law," by so many distinguished

writers and publicists, to ascertain if by any

possibility a declaration of a president, or king,

or even a statute of a legislature, could suc-

cessfully aspire to rank as a rule of international

law. It is well understood that a Presidential

message' is to inform Congress of the state of

the nation, and to recommend such action

in domestic and foreign relations as may be

thought advisable. The responsibility of action

remains with Congress. The recommendations

of the message may represent executive polic>/

;

they certainly cannot have any legal force,

binding either upon the legislature or the peo-

ple at large. If a message only represents a

policy, and may be followed or repudiated by

the government for the time being, it is diffi-

cult to understand how any declarations upon

which that policy is founded can have force as

articles of international law. If all, or a ma-

jority of civilized nations assented to any such

declaration, and agreed to be bound by it, it

would bind those so assenting, but not other-

wise. Take any of the definitions given, and

can it be successfully said that President Mon-

^Cooley's Principles of Constitutional Law, p. 105.
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roe's message is binding upon any sovereign

state ? Mr. Wheaton speaks of rules or usages

of international law existing by consent, and

Lord Russell follows that view, but expresses it

in stronger language. In his definition the

rules or usages forming the system of inter-

national law must be such as civilized states

have cujreed shall be binding upon them in their

dealings and relations with each other. The
leading writers and publicists in the United

States, in common with those elsewhere, take

this view, and deny that Mr. Monroe's decla-

rations have any standing as rules of interna-

tional law binding on the commonwealth of

nations. I'resident Woolsey,' on this branch

of the case, says : (1) The doctrine is not a

national one. The House of Representatives,

indeed, had no right to settle questions of policy

or of international law. But the cabinet has

as little. Tiie opinion of one part of the gov-

ernment neutralized that of another. (2) The
principle first mentioned of resisting attempts

to overthrow the liberties of the Spanish re-

publics was one of most righteous self-defence

and of vital importance. And such it will

probably always be regarded if a similar junc-

ture should arise. But the other principle of

prohibiting European colonization was vague,

^ Inter. Law, 2nd ed., p. 67.
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iiiul if iiiteiuled to prevent Rufisia from stretcli-

ing her borders on the Pacific further to the

south, went far beyond any limit of interfer-

ence that has hitherto been set up. Wliat

right had the United States to control Russia

in gaining territory on the Pacific, or planting

colonies there, when she had neither territory

nor colony to be endangered within thousands

of miles." And further i: "To lay down the

principle that the acquisition of territory on

this continent by any European power cannot

be allowed by the United States would go far

beyond any measures dictated by the system of

the balance of power, for the rule of self-preser-

vation is not ;'nplicable in our case; we fear no

neighbors. lay down the princi})le that

no political systems unlike our own, no change

from republican forms to those of monarchy,

can be endured in the Americas, would be a

step in advance of the congresses at Laybach

and Verona, for they apprehended destruction

to their political fabrics, and we do not. But
to resist attempts of European powers to alter

the constitutions of states on this side of the

water, is a wise and just opposition to interfer-

ence. Anythiiig beyond this justifies the sys-

tem which absolute governments have initiated

for the suppression of revolutions by main

» p. 70.
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force." Prof. Woolsey, in a recent article,*

ably reviewing adversely President Cleveland's

message, says, in speaking of Mr. Monroe's

message :
" It is not a rule of international law,

because it has never been made such by the

common consent or agreement of nations." A
little consideration must commend these pro-

positions to every reasonable mind. Every

state has the undoubted right to protect itself

against injury, and against any act on the part

of any other state, which it may deem injuri-

ous. And the state itself must judge as to the

efl'cct of any given course on the part of another

state upon its safety and prosperity. X decla-

ration of a sovereign state, protesting against

the conduct of another state, or insisting that

its conduct is injurious or hostile, may be pro-

per enough on the part of the nation objecting,

but it would be a novel doctrine to contend

such declaration or protest had the authority

of a rule of international law. The admission

of such a contention would enable one sove-

reign state to impose on other sovereign states,

against their consent, rules of conduct having

the authority of international law. It is only

necessary to state the proposition to show its

manifest absurdity. Mr. Dana'' has very care-

' The Forum, February, 1896, p. 706.
'^ Dana's Wheaton's Intr. Law, sec. 67, note 36; Wharton's

Inter. Law Dig., vol. 1, p. 277.

i!
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fully sunimarized the whole message and liis

interpretation of it; and, for tlie sake of elear-

ness, I give his suninuiry

:

1. The deelarations upon which Mr. Monroe
consulted Mr. Jefierson and his cahinet related

to the interposition of European powers in tlie

affairs of American states.

2. The kind of interposition declared against

was that which may be made for the [»urpose

of controlling their political affairs, or of ex-

tending to this hemisphere the system in opera-

tion upon the continent of Kurope, by which

the great powers exercise a control over the

affairs of other European states.

3. The declarations do not intimate anv

course of conduct to be pursued in case of

such interpositions, but merelj^ say that they

would be " considered as dangerous to our

peace and safety," and " as the manifestation

of an unfriendly disposition towards the United

States," which it would be impossible for us to

" behold with indifference," thus leaving the

nation to act at all times as its opinion of its

policy or duty might require.

4. The declarations are only the opinions of

the administration of 1823, and have acquired

no legal force or sanction.

6. The United States has never made any
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alliance with, or pledge to, any other American

state oil the subject covered by the declarations.

6. The declarations respecting non-coloniza-

tion was on a subject distinct from European

intervention with American states, and related

to the acquisition of sovereign title by any

European power by new and original occupa-

tion or colonization thereafter. Whatever were

the political motives for resisting such coloni-

zation, the principle of public law upon which

it was placed was that the continent must be

considered as already ^'dthin the occupation

and jurisdiction of independent civilized na-

tions.

It may be of interest at this stage to glance

at the boundary difficulty between Great Britain

and Venezuela; the attitude of the United

Stales towards that controversy ; and the argu-

ments employed to bring the dispute within the

range of the so-called doctrine. In passing, it

is important to note that Mr. Olney, in his

letter of instructions of July 20, 1895, to Mr.

Bayard, admits that the pronouncement of the

doctrine by President Monroe " was unques-

tionably due to the inspiration of Great Britain,

who at once gave it an open and unqualified

adhesion which has never been withdrawn.'"

' Document 31, 54th Congress, 1st session, p. 14. .

ill I
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He also admits that the doctrine " has never

been formally affirmed by Congress." And in

face of these admissions he declares " that the

rule thus defined has been the accepted public

law of this country ever since its promulgation

cannot fairly be denied." It is somewhat diffi-

cult to understand how the promulgation of a

policy by means of a Presidential message, not

affirmed by Congress, can claim to be the ac-

cepted public law of the country. The state-

ment is not supported by fact.

For some years a dispute has been pending

between Great Britain and Venezuela as to the

proper location of the boundary line between

the latter country and British Guiana. That

controversy has become so acute that diplo-

matic relations have been suspended between

the two countries since 1887. President Cleve-

land, in his niessage to the Congress of the

United States of December 17, 1895, contends

that this dispute in some way affects the well

being of his country, lie therefore insists that

it is covered by the Monroe doctrine, as ex-

pounded by him, and that Great Britain must

submit the whole sul)ject of controversy to

arl)itration or run the risk of having a war
with the United States. Great Britain main-

tains that on all points about which there can

be any reasonable doul)t she is, and always has
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been, willing to arbitrate. Some of the claims

of Venezuela, she contends, have no founda-

tion whatever, and these Great Britain declines

to submit to arbitration. A pretty full history

of the dispute may be found in Lord Salisbury's

letter of November 26, 1895, to Sir Julian

Pauncefote, the British Ambassador at Wash-
in f^ton. Accordin<? to Lord Salisbury the dis-

pute does not ante-date the year 1840. In the

latter year Sir Robert Schomburgk was ap-

pointed by Great Britain a special commis-

sioner for "provisionally surveying and de-

limitinaf the boundaries of British Guiana."

Notice of his appoititment was given to Vene-

zuela. He made his report, and proposed

that Great Britain should consent to surrender

her claim to a more " extended frontier inland

in return for the formal recognition of her right

to Point Barima." And Lord Salisbury states

that on this basis Schomburgk drew his line.

He further states that " As the progress of set-

tlement by British subjects made a decision of

some kind absolutelj^ necessary, and as the

Venezuelan government refused to come to

any reasonable arrangement. Her Majesty's

government decided not to repeat the oft'er of

concessions which had not been reciprocated,

but to assert their undoubted right to the terri-

tory within the Schomburgk line, while still
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consenting to hold open for furtlier negotiation,

and even tor arbitration, the unsettled lands

between that line and what they considered to

be the rightful boundary, as stated in the note

to Sefior Rojaz of the 10th January, 1880."

And in October, 1886, failing to get any ar-

rangement, " the Schomburgk line was pro-

claimed as the irreducible boundary of the

colony." Subjects of Great Britain have occu-

pied the territory within the tSchoniburgk line,

jind the settlements were made on the well

grounded assurance that the territory wavs Bri-

tish. To admit the chiim of Venezuela to the

lands within that territory would be handing

over British subjects and their property to the

care of a Spanish South American republic,

whose past history gives no guarantee that

cither safetj' of life or property will be assured.

President Cleveland attempts to bring the con-

troversy within the non-colonization clause of

the message by claiming that the rectification

of a boundary line, if decided favorably to

Great Britain, is to that extent extending the

hitter's system of government to these conti-

nents. He says' :
•' If a European power, by

an extension of its l)oundaries, takes possession

of the territory of one of our neighboring re-

publics against its will and in derogation of its

' Document 31, 54 Congress, Ist Sess., p. 2.

£
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rights, it is difficult to see why to that extent

such European power does not thereby attempt

to extend its system of government to that

portion of this continent which is thus taken.

This is the precise action which President

Monroe declared to be 'dangerous to our peace

and safety,' and it can make no difference

whether the European system is extended by

an advance of frontier or otherwise." Prof.

"VVoolsey has forcibly pointed out in a recent

article' that under such an interpretation the

renunciation of the claims of the United States

to territory in the St. John valley, under the

Ashbarton treaty, was a violation of the Mon-
roe Doctrine. The theory upon which Presi-

dent Cleveland bases his message is, that the

extension of Great Britain's system of govern-

ment over the territory in dispute, in place of

that of "V enezuela, would in some way menace

free republican government, and to that extent

endanger the -' peace and safety" of the United

States. History leaches us that Venezuela has

been the theatre of periodic revolutions. Her
government is a military dictatorship. Free-

d(mi, as understood by us, has no lodgment

within her borders. Life and property are

certainly not as safe under the government of

Venezuela as under British rule. It might

» The Forum, February 1896, p. 708.
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also be fair to assume that the peace and safety

of the United States would ])e as secure with

Great Britain in possession of the disputed

territory, as if Venezuela governed it. Tlie

boundary line between Canada and the United

States extends from ocean to ocean, and in

many places the two countries are settled on

either side, and the [)eople are living in peace

and harmonv. British rule and institutions

north of the forty-ninth parallel of latitude

have not, apparently, proved dangerous to tlie

peace and safety of the republic. No hostile

incursion has been made into the territory of

that country from Canada. No attempt on the

part of Great Britain has been made to menace

or subvert its republican form of government.

We heartily rejoice in the development and

prosperity of our neighbors. Experience is

against the assumption that the settlement of a

boundary dispute hundreds of miles distant

will in any way endanger the United States.

The latter luition has no territory on the South

American continent, and, if true to Washing-
ton's farewell advice, never will have any. It

is very difficult, under such circumstances, to

understand how the supposed doctrine can be

invoked to justify interference in such a con-

troversy. In this connection how true the

opinion of Prof Bryce ' :
" Even now," says

> 162 North Am. Rev. (February, 1896), p. 146.
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tlie distinguished author of the ' Amerieair

Commonwealth,' "after reading what has been

said by Mr. Obiey and others in America, the

^Monroe Doctrine, as enunciated by Monroe and

expounded by American historians and pul»-

licists up till the last few months, seems to have

no more application to this particular case than

a dogma of theology or a proposition in mathe-

matics." Mr. Olney, in the letter of instruc-

tions already referred to, gives a wider inter-

pretation to President Monroe's message than

even does President Cleveland. He has even

gone beyond any public man in the United

States clothed with the responsibility of office.

He says, among other things :
" To-day the

United States is practically sovereign on this

continent, and its tiat is law upon the subjects

to which it confines its interposition. Why ?

It is not because of the pure friendship or good

will felt for it. It is not simply by reason of its

high character as a civilized state, nor because

wisdom and justice and equity are the invari-

able characteristics of the dealings of the

United States. It is because, in addition to all

other grounds, its infinite resources, combined

with its isolated position, render it master of

the situation and practically invulnerable as

against any or all other powers." The lan-

guage quoted is from a public dispatcli, penned
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by a secretary of state, as instructions to an

American minister for communication, res-

l^ecting a controversy pending between two

other sovereign nations. If such were not the

case, one might be tempted to consider it as

chiefly rhetoric, highly colored with patriotic

laudation. Are we to understand that because

the United States is " master of the situation

and practically invulnerable," its flat in this

case is law, and must be so accepted by " all

other powers ? " If sueli be the case, why the

necessity of an}^ arbitration at all ? The whole

question can at once be disposed of by the

''flat" of Mr. Olney as the representative of

his country, and his flat once issued supersedes

all rules of international law. Such language

would come more appropriately from the chan-

cellor of a German or Kussian emperor than

from the representative of a free republic.

Lord Salisbury's position, in his dispatch to

the British Minister at Washington, replying

to Mr. Olney's letter of instructions, is so ap-

propriate upon this phase of the question that

I (piote his language. His Lordship says

:

" In the remarks which I have made, I have

argued on the theory that the Monroe Doctrine

in itself is sound. I must not, however, be

understood as expressing any acceptance of it

on the part of Her Majesty's government. It
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must always be mentioned with respect, on ac-

count of the (listiuij^uished statesman to whom
it is due, and the great nation who have gen-

erally adopted it. But international law is

founded on the general consent of nations;

and no statesman, however eminent, and no

nation, however powerful, are competent to

insert into the code of international law a novel

principle which was never recognized before,

and which has not since been accepted by the

government of any other nation/" JTe freely

admits the right of the United States, in com-

mon with other nations, to interpose in any

controversy which it may think affects its in-

terests, but that right is in no way strengthened

or extended because the controversy affects

American territory.

President Cleveland, in one part of his mes-

sage, makes an important admission which

largely cuts the ground from under his feet.

He says :
" Great Britain's present proposition

has never thus far been reiirarded as admissi-

ble by Venezuela, thour/h an}j adjustment of the

houndari/ which thai country may clabn for her

advantaye, ami may enter into of her own free ivid,

cannot, of course, be objected to by the United

States.^' This clearly abandons the contention

put forth as to non-colonization, and the non-

^ Doc. 31, 54th Congress, 1st session, p. 25.
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extension of a European political system to the

Ameriean continents. Is it true that the acqui-

sition of territory on these continents, on the

part of a European power, " hy an advance of

frontier or otherwise," is dangerous to the peace

and safety of tlie Tnited States ? The only

logical ground upon which the latter country

can maintain her position, either as to non-

colonization or the non-extension of a Euro-

pean political system to America, is danger to

her peace and safety. Tlie lodgment of a

British colony, or its extension hy enlargement

of houndaries and the consecpient estahlish-

ment of a British political system in South

America bv the free consent of Venezuela,

would be quite as dangerous to the peace and
safety of the United States as if Great Britain

insisted upon holding the territory she now
occupies against the wishes of Venezuela.

President Cleveland, however, admits if the

territory is acquired by the consent of Vene-
zuela, no objection can be made bv the United
States. And yet such acquisition, in his opin-

ion, is colonization and extension of a European
political system to the extent of the territory

thus gained. Such colonization, however, is

harmless, according to President Cleveland, if

the acquisition is made with the consent of the

American nation claiming the disputed terri-

:l
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tory. It will be noticed that the " political

system" obtains a status, whether established

within the territory by consent or otherwise.

It is very difficult to understand how the so-

called doctrine affects the dispute between Great

Britain ami Venezuela. But, after all, is the

establishment of British rule on any part of

the American continents the extension of a

purely European political system to those con-

tinents? Great Britain cannot be said to be

exclusively a European power. One-half of

the North Americii'i continent and large por-

tions of the Sou I American continent, and

many of the islands between, govern them-

selves under the protection of the British Hag.

And to the extent iiidicated Great Britain is

an American power, and is deeply interested

in the peace and prosperity of the western

hemisphere. London is nearer to Canada than

is Washington to Alaska and portions of the

United States. Inventions and improvements

during the last half century have brouglit the

diiferent parts of a nation, and, in fact, the

nations themselves, into closer community than

ever before. A writer in a leading American

law publication * very tersely states the position

of his country on this question. He says

:

" The dispute between Great Britain and Yene-

» 29 Am. Law Rev., p. 419 (1895).
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znelawitli ivtcard to tlic international honndary

line l)etween the territories of the two eoun-

tries, and the recent action of Great Britain in

demanding and enforcing the payment of an

indemnity hy Nicaragna for arresting and ])an-

isliing tlie liritish vice-consul and certain other

Britisli subjects at Blueficlds, have led to a

great deal of inconsiderate talk and bluster in

the newspapers of this country concerning

what is called the ' ATonroe Doctrine.' Yerv
•

few, even of the editors who have written upon

this subject, seem to know wluit the Monroe
Doctrine really is; but most of them seem to

think that it is some sort of declaration of our

national policy, made by President Monroe,

which obliges us to stand at the back of any

of the republics of this continent in any dis-

pute with an old world power, no matter what

the merits of the dispute may be. Nothing

can be further from the facts. The extent of

the Monroe Doctrine is that it is the policy of

the United States (1) not to interfere in the

internal affairs of the governments of the old

world; and (2) not to allow these governments
to interfere with republics which have been

established upon this continent, so far as to

suppress their republican institutions, or to at-

tack the integrity of their territory. There
Mas nothing whatever in the Monroe Doctrine

I
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which required President Cleveland to interfere

when the British made their demands upon

Nicaragua tor tlie payment of an indemnity of

tifteen thousand pounds for the imprisonment,

maltreatment and banishment of their consular

agent and other subjects. Our own citizens

have been maltreated l)y those petty half-civil-

ized goverimients in a similar way, and we
would have acted under similar circumstances

as Great Britain di<l, thouiz^h possibly without

the same commendable vigor and decnsion."

The statements I have nnide, and the authori-

ties I have quoted, fully su[)[)ort the position

claimed in the early part of this paper,' viz.

:

(1) That the doctrine itself, as enunciated and

understood by President Monroe, owes its origin

to the statesmanship of George Canning
; (2)

That it has never been tbrmally sanctioned by

the Congress of the United States
; (3) That it

is not a part of international law binding upon

nations. In the preparation of this paper I

have gleaned from many tields, and have quoted

freely and at length from writers and |)ublicists

of eminence, rather than give, in many cases,

my own interpretation of what they have said

or written. Resort has been had especially to

the speeches and writings of American states-

men and publicists. The aim has been to allow

^ Ante, p. 8.
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tlieni, ill their own Ijiiijj^usii^e, to say what the

(loctrine really is. The siibjeet has been much
niisnnderstood on ])oth sides of the line. Tf

any success attend rny liuinhle effort to ex|)lain

this subject, and remove misunderstandin<;f, I

sball feel am[»ly repaid for the time and labor

bestowed. It is in the nature of things that

internatioiud ditiiculties should at times arise,

but those difiiculties are always capable of satis-

factory solution in accordance with tlie prin-

ciples of international law, interjjreted in a
l)road, liberal, and Christian spirit. Great
Britain and the United States excel all other

nations in popular government, freedom, and
Christian civilization. It would be a stigma
upon their advanced civilization if they allowed
the peace of the world to be disturbed over a
boundary dispute with a South American
republic as to the ownership of a few square
miles of territory.
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FIFTY YEARS A QUEEN.

AN ADDRESS DELIVERED IN THE EXHIBITION BUILDINC.,
ST. JOHN, N. B., JUNE 20, 1887, ilI3 WORSHIP MAYOR H. J.

THORNE IN THE CHAIR.

All auspicious event calls us together. We
are assembled to mingle our congratulations

upon the fact that Iler Majesty the Queen has

completed the tiftieth year of her prosperous

reign. This splendid representative assem-

blage, all alive with patriotic enthusiasm, at-

tests the affection and devotion of our people

for the person and throne of Her Most Gracious

Majesty. We celebrate on this occasion no

ordinary event. From the time of Willi,' iiii

the Conipieror to the present, only three British

sovereigns besides Queen Victoria iiavo attained

the jubilee years of their reign. Henry the

Third reigned 56 years; Edw.ird the Third,'

50 years; and George the Third, the grand-

father of the present Queen, 59 years. More
tlian ordinarv interest should naturally attach

to such an event in the case "f any ruler of the

empire, and that interest should be specially

emphasized in the case of a monarch so dis-

tinguished for personal qualities and so unsur-

passed in strict adherence to constitutional

methods as ()ueen Victoria.

(76) ~~ --------.-.-
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This is naturally a time for retrt>t«pect and

comparison. Wh; r \ver«' we as a nation or as

a dependency in l.*<;^7 ? Wliat are we in 1887 ?

In methods of government, in knowledge (»["

arts and science, in material growth, in the

conditions of onr jKjIitical and commercial re-

lations with the re»*t of the world, have we
retrograded, 'lave we been stationary, or have

we made satisfactory and substantial advance?

These arc pertinent inquiries— they belong to

an occasion such as this, and with your per-

mission I sliall attempt to answer some of

them. It has trulv been said that ours is

A land of old and fair renown,

Where freedom broadens slowly down
From precedent to precedent.

The broadening down process in our history

of the last half century has been by no means
slow or unsatisfactory. During that period

there have been intense activity, keen competi-

tion, and abundant success. Material increase,

intellectual culture, scientitic discovery, the

harnessing of nature's forces to mechanical in-

vention for man's convenience and comfort,

have had greater development during the

(^leen's reign than during any one hundred
years previously. Amid the exuberant cir-

cumstances attendant upon such a celebra-

tion as tliis— the stirring music, the expectant
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throng, the sympathetic listener— one is very

apt to be tempted into exaggerated laudation.

I hope to escape that criticism, and yet I am
certain a sober statement of what our nation

las done, and its relative position to-day among
the nations of the world, must cause satisfac-

tion, admiration and gladness to fill every

patriotic heart.

When the Queen ascended the throne her

Colonial subjects of European descent were

under two millions, now they are nine millions;

of Asiatic descent in her Indian empire, 96,-

000,000, now 254,000,000 ; and her subjects of

other origins in the colonies and dependencies

were 2,000,000, now they number 7,000,000.

In other words, her Colonial and Indian sub-

jects in 1837 were 100,000,000, now they have

increased to the immense proportions of 270,-

000,000. The material growth of the empir.e

has more than kept pace with the increase of

[»()})ulation. Ilcr Afajesty's reign has been

es}>ecially rich in mechanical invention and

applied science, in sanitary and economic im-

provements. The application of steam as a

motive power in traverf^ing continents and

oceans belongs to llie past fifty years, while

the practical use of electricity is yet in its in-

fancy. Morse first publicly exhibited his tele-

graph in 1837; he tyled his caveat for a patent

I K
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in that year, but it was not patented till 1840.

The telegraph was tirst brought into praetieal

use in 1844, that being the year the eitiee of

Washington and Baltimore were connected by

the electric wire. There was no electric tele-

grapli in use when Victoria began her reign.

Twenty years ago there were only about 2,000

miles of submarine cable laid throuij^hout the

world; to-day there are 107,000 miles, costing

^185,000,000, and all this vast system of sul)-

nuirine cables, with the exception of 7,000

miles, is entirely under British control, and is

the result of private enterprise. There are

also 1,750,000 miles of land cables in existence

to-day, and these h 'ive l)een laid at an estimated

cost of $260,000,000. The tirst telegraphic

message sent over the wire in this {)rovince was

in April, 1851, from Mr. John Wilson, at St.

Andrews, to Dr. William Bayard, in St. John.

These electric nerve centres have practically

annihilated space and brought all i»arts of the

world into close contact. A debate in the im-

perial parliament any night is the next morn-
ing read and discussed at the breakfast table

throughout the empire. While the opening of

the steam railway, in 1880, between Liverpool

and Manchester may be claimed, and rightly

so, to have inaugurated the system as a com-

mercial enterprise, yet the development of steam
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power by land and w^a, for locomotion and tor

mechanical an-d industrial pursuits, has taken

place during Her Majesty's reign. The first

railway company incorporated in this province

vvas the St. Andrews and (^uehec Railway, on

the 8th March, IS-^j. It was the only one in-

corporated in thiH province prior to tlic Queen's

accession. Since then, especially after 1851,

railway iri<fr/^jx>rati<>ii acts strew the pages of

Mill' Htiil ilM' h(Ufk alm<x*t as profusely as forest

leaves the gl'Odiid in the late days of autumn,

ill looking over the naiucs ni' IIm* incorporators

111 llic J'ai'ly nets, one is struck with (lie c)jiingcs

lime has made. Not one of the incorporators

of 1836 is alive now ; and in tlie act of 1851, in-

corporating the European and Xorth American

Hallway, but few now survive— our respected

Lieutenant Governor, Sir Leonard Tillev,' whom
we are glad to have with us at this time, is one
of the few survivors. As late as 1852, in our

own House of Assembly, in a debate on rail-

way resolutions, a prominent representative

from Kings County frankly admitted be had

never seen a railway. Thirty years ago we
had no line of railway into St, John. To-day

we have in this province nearly 1,400 miles of

railway in operation or under actual construc-

tion, intersecting it in all directions. In pro-
'

'Died June2o, 1896.

I'l
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portion to population, I believe we have a

greater niilwuy mileage than any other country

in the world. The new lines proposed, many

of which are already incorporated, and which

tlieir projectors, relying on local and federal

subsidies, fully expect to build, will, when com-

pleted, aVx)ut double the mileage we already

have.

Fifty years ago a steamship had not crossed

the Atlantic. The year 1888 ir, memorable in

history. On the 4th of April of that year the

"Sirius" sailed from Cork, and on the 8th of

the Sflriie montli the " Great Western " sailed

from Urlinlol bound for New York. Both ves-

HPJH rniiched their por- ^f destination on the

23rd of April— the " Sirius " twelve or fifteen

hours in advance of the "Great Western."'

These were the pioneer steamships to cross the

Atlantic ocean. The change since then, has

been truly marvellous, Magnificei)t floating

palaces, ca[>able of steaming twenty miles an

hour— richly freighted with the ju'oducts of all

climes and all lands— carrying te!is of thous-

ands of passengers in pursuit of pleasure or

gain, are now thickly studding every sea, and

are almost hourly arriving at or departing from

the great seaports of both continents. This

facilityof transit and communication has drawn
the nations of the world closer toirether— mul-

F
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tiplicd their exchanges of products, and created

an inter-dependence and intimate acquaintance

tar beyond that of any former time. Cowper's

lament—
Lands intersected by a narrow frith

Abhor each other. Mountains interposed

Make enemies of nations who had else > ,

Like kindred drops been mingled into one, , v v
*

may have l)een true a century ago, hut not so

to-day. Enlarged knowledge and easy and

frequent intercourse have fostered and stimu-

lated the mercantile spirit of the age, and in

that progress no nation has reaped more abund-

antly than the British empire. A few com-

parisons will establish my statement. The
figures are taken from statistics of the year

1837 and 1885, no later statistics than 1885

being conveniently available.

In the American dependencies the iniports

have risen from $26,000,000 to |;128,500,000

;

the exports from )^25,000,000 to .1?107,500,000.

In the Australasian colonies the imports have

risen from $7,500,000 to $317,500,000 ; exports

from $6,500,000 to $260,000,000. In Africa

the imports have risen from $10,000,000 to $50,-

000,000 ; exports from $7,500,000 to $60,000,-

000. A large proportion of this colonial trade

has been done with the United Kingdom. The

total imports and exports are eleven times
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greater now tlian in 1837. British imports to

the colonies in 1837 were $5(),500,000; in 1885,

|;272,500,000. British shipping trade with tlic

colonies in 1835 was 3,700,000 tons; in 1885,

56,000,000 tons. In 1885-0 the sea-going

registered tonnage of the world was Gh million

tons; and 4| millions, or more thsm two-thirds

of the whole amount, belonged to the British

empire. In view of these expressive figures,

we may well exclaim with pardonable pride

:

" Britannia needs no bulwarks,

No towers along the steep,

Her march is o'er the mountain waves,

: ^ Her I\ome is on the deep."

I would like to speak of our great progress

in the production of hooks and newspapers

and consecpient dissemination of knowledge,

hut time will not permit. 1 can only glance

hastily, and consequently imperfectly, at some

of the political problems of the reign. Dark
and threatening clouds hung in the political

sky when Her Majesty became Queen. Canada
was in rebellion, and the Chartist movement in

England was not only causing grave apprehen-

sion, but had actually broken out into deeds of

violence and Idoodshed. Lord Durham was
sent to Canada to get information and report.

It is no exaggeration to say his report is one of

the ablest state papers ever written. It grap-
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pled with the difficulties in Canada, and it

propounded political [)rinciple8 which, since

acted upon, have blossomed into representative

institutions and responsible government for all

the considerable colonies of the empire. Res-

ponsible local self-government for the colonies is

one of the great facts of Queen Victoria's reign.

The Cbartist movement died out. The prin-

cii)le8 it espoused, viewed from the standpoint

of the present, need not have caused any

alarm. The charter contained six principal

planks— universal suflrage, vote by ballot, an-

nual parliaments, the payment of the members
of the House of Commons, the abolition of

their property qualitication, and equal electoral

districts. These are not propositions to frighten

people of the present generation. In fact, two

of them have already become law in England

:

three of them fully, and four partially, in

Canada. Payment of members of the imperial

parliament would not, I think, shake the tim-

ber of the old constitution very much. It has

worked so well in Canada there is a feeling

among some of the recipients that it would add

strength and dignity to the constitution to in-

crease the indemnity. The tendency of the

past Hfty years has been to centre political power

in the people. The successive reform bills

have given the franchise to hundreds of thous-

1 hm
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ands who were formerly denied it. Formerly

the ruling power was found in the House of

Lords; to-da}' that power is decidedly with the

Commons. In the first eahinet of Georpje HT,

thirteen members were in the Lords and only

one in the Commons. A cabinet so construct-

ed at the present day could not live a week.

The reform bills of 18(17 and 188;') made very

large additions to the elector:il lists— over two

millions— and by that much added to the power

of the people. Going hack for a little over

fifty years, and the list of reforms is a splendid

one. Catholic emanci[»ation in 1829; the re-

form bill of 1832 ; the repeal of the corn laws,

and the navigation acts ; the factory laws for

the protection of women and children ; the

reform bills of 18H7 and 1885 ; the disestab-

lishment of the Irish Church ; the great ad-

vance in a system of national education ; the

opening of the universities to all classes and

creeds ; and the reform in the administration

of both civil and criminal law, have all, with

but two exceptions, iaken place since the Queen
began her reign.

Unfortunatelv, there is discontent in Ireland.

All attempt'' thus far have failed to bring con-

tent and happiness to that portion of the em-

pire. This is not the place to discuss the Irish

question. We all regret the present position
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of affairs, knowing well that the English meth-

ods of government in the past have not given

peace to that nnhai)pv land. Let ns earnestly

pray that British statesmanshi}) may ere long

snecessfnlly solve this hitherto apparently in-

poluble problem in such a manner as to remove

all causes of discontent without impairing the

integrity of th(! empire.

England has had but two wars of any mag-
nitude during the Queen's reign— that with

Russia in 1854, and the terrible Indian mutiny

in 1857. No great practical advantages came
of the Crimean war. Ft, however, taught our

great rival in the east that the men who fought

at Inkerman and Balaclava were w^orthy des-

cendants of the sires who fought on the plains

of Abraham and on the field of Waterloo. The
lesson may also have indefinitely postponed the

appearance of the Kussiun eagle at the Khyber
Pass, and the advent of the Russian iron-clad

into the Persian Gulf.

The Indian mutiny will always stand out in

ghastly relief. It brought into promii^ence a

6[)lendid array of military chiefs of whom any

age or country might well be proud. The
political effect was to transfer to the crown the

complete government of the country. The
East India Company ceased to rule in India,

But thirty years have produced a splendid
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(•lian2:e for tlie future peace and prosperity of

tliat extensive portion of the emi»ire. In 1857

the people of Fndia, led by their hereditary

princes, were vvagiiij^ a cruel and relentless war
to throw off British supremacy; in 1887 only

the memory of that terril)le crisis remains,

while many of the great feudatory [)rinces are

now in London pledginii; fealty to their Em-
press-Queen and hcjirtily joining in the Jubilee

celebrations.

A recent English writer has pointed out

somewhat fancifully, but with constitutional

accuracy, that the sovereii>:n of the British em-

jure is immortal, infallible and omnipresent!

Do not allow yourselves to be startled at these

propositions. The sovereign is immortal, as

it is a constitutional maxim " the king never

dies," the succession is never interrupted; in-

fallible, as under our system of government
" the king can do no wrong," there must
always be advisers responsible for the acts of

the crown ; onmipresent, as the Queen in per-

son, or by deputy, is always present in her

courts administering justice.

The life of the Queen is not by any means
an idle one. It is said she reads all the des-

patches particularly those relating to foreign

affairs, and to the army and navy. Lord
Palmerston once lost his post of foreign secre-
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tj>ry for neglecting to submit a despatch to tlie

<2ueen before sending it.

It is also a mistake to suppose the Queen has

no great powers in the administration of affairs.

Those powers are great, although rarely exer-

cised. By virtue of her prerogative, a few

years ago she abolished purchase in the army
after the Lords had refused to pass a bill for

that purpose. She is the fountain of honor,

and could, if so disposed, create all her subjects

peers of the realm. While she ca^ not increase

her army and navy beyond the limit allowed

by parliament, yet slie could disband the army
and navy altogether. She can declare war and

conclude peace without the intervention of par-

liament. She can veto any bill passed by both

liouses of parliament. It would be a danger-

ous exercise of power, and has not been exer-

cised by any British sovereign since the days

of Queen Anne. The house of commons can

also refuse supplies to the crown, but the right

has not been exercised since 1<J88.

One of the chief glories of (^ueen Victoria's

reign has been her great regard for constitu-

tional government. A slight mistake— natural

under the circumstances— was made in the

early days of her reign in the case of appoint-

ments of officers of her honsehold; but it is

now universally admitted the contention of Sir

Robert Peel was right.
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Much of our political liberty and material

prosperity is clue to the wise and conscientious

discharge of duty on the part of the (^ueen.

Our country has made rajtid strides in all that

makes a nation great and powerful. Our posi-

tion is a commanding one among the common-
wealth of nations. The achievements of the

past are ours. AVe are " heirs of all the ages
"

in arts, science and literature. In the great

social, intellectual, and material development

of the world we have abundantly shared. We
can therelbre look to the future of our countrv

with hope and contidence. We possess a

great advantage over those of 1837. The

Victorian age will, in the future, be looked

l)ack to as one worthy of emulation. The

verdict of history will be that our noble Queen,

by her purity of life, by her sympathy v\'itli hei*

people, by her acti\ e co-operation in all great

popular reforms, has added dignity and lustre

to the British crown. Tlie flag that floats from

yonder flagstaif, in one sense, is nothing but a

piece of colored bunting; but in another, and

a higher and nobler sense, it is that and very

much more. It is tlie flaa: of our countrv. It

represents the wealth, the culture, the energy,

the power, the Christian civilization of the

mightiest empire the world has ever seen. May
(^ueen Victoria long be s})ared in health and in

strength to rule over this extended empire.

;'
'
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SIXTY YEARS A QUEEX.
AN ADDIiESS DKLIVEKED IK THE ST. ANDREWS RINK, ST..

JOHN, N. B., ,IUNE 19, 1807, HIS WOHSHIP MAYOR <fF:<)K«E

ROBEHTSON IN THE CHAIR, THE MEETING CLOSING AT 12

O'CLOCK V. M.

The time at my disjtosal is very short, and

torl)ids intro(hictorj or preliminary remark.'

When tlie fifteen or twenty minutes allowed

me have elapsed, Ilis Worshij) the Mayor will

be good enough to call me down, and what I

may have left unsaid, and it will be much, can

in part be said at some other time. When we
celebrated in this city, ten years ago, the Jubilee

year of Her Majesty's x^eign, I had the great

honor of being one of the speakers. At that

time even, it was possible to assert, that through

the many centuries of English history, from

the earliest periods, op.ly three English sove-

reigns beside Her Majesty could have cele-

brated the jubilee years of their reign. If the

circumstances ten years ago were important

and exceptional, and worthy of patriotic com-

memoration, the present occasion is still more

striking and uni<pie. The Queen completes to-

day sixty years of a prosperous and progressive

' The other speakers were His Worship the Mayor, Lieu-

tenant Governor McClelan, J. D. Hazen, Q. C, and J. V.

Ellis, M. P.

(90)
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rule— the longest in the history of our nation
;

and, so far as I now remember, the longest \n
the history of any civilized nation, saving the
seventy-two years of Louis the Fourte'entli.
The French king, however, came to the throne
when but five years old, and for a considerable
period tliere was a regency. 1; ...mot, there-
fore, be successfully claimed that he reallv
reigned longer than Queen Victoria. It would
be quite impossible at this time to glance even
at the many prominent features of the reiuiu
I have accordingly thought it best to direct
your attention to a single phase— the great
colonial development of the empire during the
period under review. This sexagenary is being
celebrated throughout the wide bounds of the
empire, and it is safe to say that in no portion
of that empire is the enthusiasm more genu-
ine, or the loyalty more devoted, than in the
colonies.

England, for three centuries past, has been
the world's great colonizer. Spain, Portugal,
and Holland even, had entered upon success-
ful careers of colonij^ation years before Eng-
land had a single colony. Through force of
circumstances, through the enterprise and dar-
ing of their navigators, these natiors had
acquired the ownership, and had entered into
tlie occupancy of all known territories available

II
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for colonization. The sce[»tre of colonial pre-

eminence has, however, long since been wrested

fronn these nations, and that sceptre is now
held by Great Britain. When Sir Francis

Drake, in 1588, defeated and scattered tlie

great Armada, he struck the first decisive

blow giving England an ascendancy beyond

her island home, and at the same time sounded

the knell of Spanish decadence. The victory

of La Ilogue, a century later, decided Eng-

land's naval supremacy over France— a supre-

macy which has continued from that time to

the present. Only the great Magellan before

Drake " put a girdle round the earth," but he

died on the voyage. Drake was the first navi-

gator to accomj;lish the task of penetrating the

" rnare tenebrosum," of lifting the veil from

the " sea of darkness," and sailing round the

globe. Prof. Sir John Seeley, in his excellent

work " The Growth of British Policy," more

than suggests that the victories I have named
laid the foundations of our colonial empire

and of our naval supremacy. liow fitting,

then, that the country which produced such

men as Drake, Blake, Hawke, Rodney and

Nelson, should become the fruitful mother of

nations and the proud mistress of the seas. It

is no boastful exai?f>;eration to assert that Great

Britain, as a naval power, has no equal among
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the nations of the worhl. Tier nuval suprc-

mac}' is the basis of lier colonial pre-eniinenco,

and her colonial pre-eminence is the plediz^o and

^narantee of her continued naval supremacy.

Three hundred years span the period from

Eli/aheth to Victoria. Mighty changes have

])een wrought during the intervening time. It

is mere tl.um a coincidence that the tirst snh-

stantiai beginning towards laying the founda-

tions of our colonial emi)ire v/as made during

the reign of a (^ueen, the last of the Tudor
line ; and that the greatest expansion and high-

est development of that colonial empire have

also been attained during the reign of a (^ueen

— the j)resent representative of the House of

Brunswick. These are noteworthy facts in con-

nection with the movement to give to women
a larger space than heretofore in the political

affairs of the country.

The length of the reign we celebrate is im-

jtortant and exceptional, but the vastness and

imperial grandeur of the empire are more re-

markable than the length of tlie reign. Scan,

if you will, the pages of history, ancient or

modern
;
peer, if you can, through the twilight

and beyond, into the regions of pre-historic

times, and you get no knowledge of empire so

vast, so imperial, so puissant, in arts, in science,

in commerce, in government, in all that en-

>''t *t

;{
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iittoiition must be more direetlv concerned with

Indiii and tlie colonies. Those wlio were so

fortunate as to listen to Joseph (>ook in tliis

city some years ago, must have been struck

with a remark he made as to India. Discuss-

ing with Chunder Sen the possilnlity of that

country again attempting to throw off allegiance

to Great P)ritain, the distinguished Kast Indian

declared to Mr. Cook that "India couhl not

now, if she would, throw off that allegiance,

and, twentv-iive vears hence, she would not if

she could." The reason assigned was that,

under British rule, the government was mild

and free, and security of life and property was

amply guaranteed. The })easant who tills the

soil feels secure in the possession of his har-

vest ; the merchant who exposes his goods for

sale knows that the strong arm of the law will

protect him from ])1 under, and aid him in reap-

ing the leij-itimate i^ains of his exchanijres. It

was not always thus in that portion of the

empire. When native princes held sway no

class felt safe from their inordinate exactions.

The colonies and India, in 1837, had a popula-

tion of 100,000,000 ; now fully 308,000,000, or

more than three times as many as when the

Queen began her reign. Our colonial popula-

tion, exclusive of India, is 20,000,000 of peo])le.

For the purpose of estimating approximately
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o4,000 miles. Of the latter amount Canada

has Hoiuetliiiiii: over 10,000 miles,' liearly one-

half of the entire railway mileage of the colo-

nies. The same growth may he seen in eon-

nection with steamshi[) lines, and telegraph and

telephone systems. The telephone was, T 1)L'-

lieve, first used in Canada. The iirst telegraphic

message was sent over the wire in this province

in 1851 to our highly esteemed townsman, Dr.

William Bayard, the active and energetic, and,

I had almost said, youthful president of our

Loyalists' Society."^ We are all glad to have him
on the platform upon this interesting occasion.

In 1887 railways, ocean steamships, cahles by

land and sea, and telephones, were unknown
as instruments of transit and ready communi-

cation.

An English author of repute, as late as 1840,

seriously advised the Imperial government to

abandon X.ew South Wales as a penal settle-

ment, and to send transported convicts to

' These figures are taken from the Statesman's Year Book

of 1897, and they correspond with the figures given in tlie

Statistical Year Book of Canada for 1896, p. 230, since pub-

lished,

'^ Dr. Bayard is in the eighty-fourth year of his age, and

still maintains his foremost position in the active practice of

his profession. At the close of the meeting, in a stirring

speech, he moved a vote of thanks to the speakers, which

was seconded by Judge Forbes.

G
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Caiuula. Tho reasons assiijjiKMl by him for tlio

proposed cluniii^o wero that \\\ New honth Wales

the penal colony was near the coast, and the

chances of escape were therefon; easy ; but if

the convicts were sent several hundreds of

niilch into the interior of (Canada, it would be

extremely difficult for tlieni to find their way
out, in case of escai)e. Well, what has been

the g'rowtli of these confederated colonies which

Mr. Porter' thoun-bt <jfood campini:: ij^round for

tran8[)orted convicts? In 18.'i7 their imports

were $15,500,000; in 1890,^118,000,000. Their

exports then, $9,1)14,155; now, $121,000,000.

Stating the case in another form, the total trade

of the pr )vinces now forming the Dominion,

in 1837, was under $25,000,000; in 1896, over

$239,000,000. Great railway lines now traverse

our country, opening up vast tracts of territory

to settlement, which, sixty years ago, knew
only the Indian and the buffalo. But time

forbids further reference to this phase of our

subject. The theme is grand and inspiring,

and yet we have only touched the fringe of the

topics which so naturally, and so eagerly, spring

to the lips seeking utterance.

Thus far we have noted national progress

and expansion. It is now in order for us to

look for a moment at the improved methods

^ Progress of the Nation, 2nd ed., p. 131.
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«rof goveriinient adojtted in the colonics dinin

tlic present reign. Tliis c.\ainiiuiti(^n involves

11 survey of tlie colonial policy of tlie mother

country, and the corresponding political and

Hocial development of the colonies. The old

colonial policy, especially that of continental

Europe, looked upon the colonies as close pre-

serves, to he held for what they were worth to

the parent state. The development of the

colony, for the benefit of the colony itself,

rare'y entered into the calculation. Those who
left the parent state and migrated to the colony

were supposed to have gone to better their

fortunes, and they, in many cases, had the in-

tention of returning when fortunes were made.

After the American revolution any such policy

on the part of Great Britain was wholly aban-

doned. Sir Robert Peel, as long ago as 1842,

said that colonies should, as far as possil)le, be

treated as .though they were integral parts of

the kingdom. This was before the grant of

self-government to the colonies. The eftbrt,

especially during the last fifty years, has been

to make the colony in methods of government,

in social life, and in business and industrial

activity, a counterpart of the parent state.

Tliis policy has given free 8coi)e to the inde-

pendent activity of the colonies, and has pro-

duced the satisfactory results we see to-day.
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executive council, and that council was not in

a!iy way responsible to the people's represen-

tatives. Tlic executive council usuallv was

composed of the same members as the legisla-

tive council, and in this way the governor and

coimcil wielded large administrative and legis-

lative powers, irrespective of the wishes of the

elected representatives. This state of affairs

was largel}' responsible for the rebellion in

Canada in 1837. Lord Durham was sent to

Canada that year to investigate and report.

In consequence of misunderstanding with the

home goveriiment, he returned to England in

1838. His report on the subject of his mission

was given to the public in 1839, and in 1840 he

died. His almost pathetic statement that pos-

terity would do justice to his memory has been

limply vindicated. In his now celebrated report

he grappled with the colonial discontents and

difficulties. His report was not confined to the

solution of the Canadian problem, but to the

colonies in general. He laid bare the evils of

the system which then prevailed, and sketched

with a masterly hand the remedy to be ap-

plied. He strongly advocated the introduction

of a system of government similar to that then

prevailing in England— the responsibility of

the ministers of the Crown to the representa-

tives of the people. His recommendation, in

Mr

n
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attitude of the House of Representatives. And
it is because of this I claim our system of gov-

ernment, in practical working, is more demo-

cratic than that of the United States.

Thirty or forty years ago leading British

statesmen seriously discussed the propriety of

allowing the colonies to sever tiie tie of allegi-

ance to the Crown. The theory was put forth

that colonial dependencies were a source of

weakness to the mother country, and not a

bond of strength. These statements, which

were avowed with more or less ability and per-

sistency, were not calculated to flatter colonial

pride, nor stimulate colonial patriotism. But

that condition of affairs has happily ceased to

exist. We hear nc such expression of opinion

now. The old time Manchester and Birminii!:-

ham school of political thought has closed

its doors and gone out of business. Joseph

Chamberlain, the radical of former years, has

become the powerful exponent and champion

of the Imperial idea. The public men of the

" little island " range of political vision in the

old land have moved off' the stage of public

life. Great Britain and her colonies stand

closer together, and have more in common,
than at any past period in their history. And
it is right that such should be the case. Inheri-

tors of her institutions, her history, her litera-

i 1
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tare, her glorious past, we, as colonists, feel

an ever-increasing glow of aifection for the

motherland beyond the sea. The imperial idea

is in the air ; it has taken hold of the thought

of the empire. It acquires strength by lapse

of time. Singular would it be if it were other-

wise.

"Shall we not through good and ill

Cleave to one another still ?

Britain's myriad voices call

' Sons be welded each and all

Into one imperial whole,

One with Britain heart and soul,

One life, one flag, one fleet, one throne.'
"

What a splendid spectacle can be witnessed

at this very time in London ! The capital of

the empire is extending hospitality to the great

and titled of vail lands. Its historic monuments
have looked upon many an epoch-making page-

ant, but upon none more important than tlie

present. The premiers of the colonies, from

all climes and from all quarters of the globe,

are there, not at the command of military or

arbitrary power, but voluntarily, and from a

sense of loyal duty, to pay homage and fealty

to Her who has so worthily worn the crown,

and so wisely ruled our vast empire foi full

sixty years. Canadians have especial reason

to be proud. The " maple leaf" has been

assigned the place of honor. Amid the coro-
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nets of the titled and the glittering emblems

of princely lineage, no one among the throng

receives greater honor, or attracts more atten-

tion, than Wilfrid Laurier, the prime minis-

ter of Canada.* We all, irrespective of party

politics, send our thanks across the sea for tlie

honor thus conferred upon Canada in the per-

son of her premier ; and we all join in the

prayer for the continued health of Her Majesty,

and the ever-increasing prosperity of the em-

pire.

*Now, by reason of honors conferred at the time, the

Right Hon. Sir \ViIfrid Laurier, G. C. M.G., etc. if

4-
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AIM OF LEGISLATI0:N^; MATERIAL
DEVELOPMENT OR MORAL

IMPROVEMENT?

AN ADDRESS DELIVERED BEFORE THE FACULTY AND
STUDENTS OF THE UNIVERSITY OF NEW BRUNSWICK,
AT FREDERICTON, N. B., MARCH 12, 1895.

Some months ago Professor Davidson ex-

tracted a promise from me to be one of the

lecturers in this year's course. I am here this

evening in fulfilment of that -promise. I

desire in the first place to assure my young
friends of the University that it gives me very

great pleasure, at all times, to be instrumental

in advancing, even in an humble way, the

educational and intellectual life of our Pro-

vince. I still cherish vivid and pleasant recol-

lections of my own student life at Mount
Allison University, and I sincerely trust I may
never forget how to appreciate and enter into

the feelings and aspirations of those pursuing

undergraduate courses of 8tud3^ The subject

for consideration this evening is " The Aim of

Legislation— Material Development or Moral

Improvement?" The theme for discussion was
selected for the speaker; it was not his own
choosing. And yet if I had selected a topic

(106)
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for discussion, it would have been difficult to

have chosen one more appropriate or more

practical. After engaging for several weeks

in the active work of legislation \ what more

profitable or interesting than to turn aside for

an hour or so, amid the quiet of these Acade-

mic halls, to discuss the theory of legislation—
the aims sought and the objects to be attained ?

Many of }ou, no doubt, have listened from the

galleries of the Parliament building to earnest

and warm discussion upon the various subjects

which, during the session just closed, have

engaged the attention of the collected legis-

lative wisdom of our Province. In many
instances you may have felt that the search

was not singly after truth as revealed by un-

clouded reason. You may have thought that

the quest for reaching correct conclusion was

occasionally hindered by desire for party ad-

vantage. Wthin the halls of such an insti-

tution as this we meet to discuss questions

without bias, without party predilections ; and

with, let us hope, a sincere desire to know the

truth. The range of the Universitj^ curriculum

is now broader and more comprehensive than it

was a half, or even a quarter of a century ago.

The necessities of the age require that such

should be the case. We study the present as

* The Legislative Assembly was prorogued, March 5, 1895.
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well as the past. It is as important, that every

liberally educated person should understand

the scope and limitations of his country's insti-

tutions, as that he should possess a critical

knowledge of the political functions of the

Amphictyonic League or the Achaian Assem-

bly. In saying this, no reflection is intended

to be cast upon classical culture; on the con-

tniry, I desire to emphasize the desirability of

its attainment.

Civilization is a development, a growth; it

is not a manufacture. The progress of de-

velopment is well marked, from hunter and

lierdsman to husbandman and artificer. By
no process of rapid evolution can the nomad
of yesterday be transformed into the bull or hear

of the stock market of to-day. In the hunter

state men are scattered; they subsist by the

chase, and require but few rules and laws to

govern their intercourse with each other. The
patriarchs of old were the law givers to those

under their control. The legislative, judicial

a!id executive functions were all centred in

them. In those days the family was the unit

in the state. When property accumulated,

wdien men became tillers of the soil and ceased

nomadic life, when the individual became the

unit in the state or community, the need of

protection to life and property became appar-

Ji;
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ent. T am not called upon at this time to dis-

cuss and define the terms " society" and " state,"

and the many and various theories- as to their

orioiu ;
" whether spontaneous or miraculous,

whether by divine agency or by a social co •

pact.'' Speaking generally, there are two

views as to the origin of society. Aristotle

and those who think with him contend it

arose by nature, while Ilobbes and his school

hold it arose from compact. It is not neces-

sary to detain you to consider either theory.

It is ([uite sufiicient to know that society

exists, that people are living together in com-

munities, and that laws or regulations are

imperatively required to control and govern.

At this stage the question naturally arises

:

What is law ? By this I mean the rule or

regulation society set^ for itself in the govern-

ment of the varied relations of its members.

Professor Sidgwick, in a recent work* follow-

ing Austin, says : "A law, in the more general

sense, may be defined as a command to do or

abstain from doing a certain class of acts issued

by a determinate person or body of persons

acting as a body, and involving the announce-

ment, express or tacit, of a penalty to he in-

flicted on any persons who may disobey the

commands, it being assumed that the individual

^ Elements of Politics, p. 16.
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or body annonneiug the penalty has the power

and purpose of inflietinij^ it. Such coniniands,

wlien issued directly or indirectly by the sove-

reign of the community to which the command
is addressed, are positive laws in the strictest

sense." Bhickstone defines municii)al law as

'' a rule of civil conduct prescribed by the

supreme power in the state, commanding what

is right and proliibiting what is wrong." Chan-

cellor Kent declares it to be a " rule of civil

conduct prescribed by the supreme power of a

state."

It is not necessary to remind you that un-

written preceded written laws. The former,

howev^er, were none the less binding because

unwritten. Ijiiws in a country may exist and

possess authority from usage, religious observ-

ances, decisions of courts, writings of those

skilled in the science, and from legislation.

" Statute law," says Kent, " is the express writ-

ten will of the legislature, rendered authentic

by certain prescribed forms and solemnities."

The great body of laws in every civilized

country to-day is the statute law, that law

ordained by the sovereign legislative authority

of a country. The different legislative bodies

throughout the world are annually busily en-

gaged putting npon the statute book laws hav-

ing for their objects the attainment of all sorts
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and conditions of thini^s. Tlic opening np of

a country to sottlemcnt, the bridii:iniz: of rivers

and streams^ the construction of railroads, the

incorporation of companies for educational,

religious, and commercial purposes, sanitary

laws, compellitig tlie ol)servancc of rules relat-

ing to health and preventing the 8{>read of

disease, and numerous other objects are con-

tinually claiming legislative intervention. My
subject re(piires that I give some idea of the

aim of all this legislation, or rather what ought

to be its aim. What principle, what motive,

should underlie leii:islative enactment ? The
principles of morals and legislation were dis-

cussed with great force and acutenjss by

Jeremy Bentham more than a cetitury ago;

and since his day many eminent writers have

traversed the same domain of investigation

with greater or less exhaustiveness. Bentham
grounds his views upon the principle of utility.

He deiines the principle of utilitj' to be "that

principle which approves or disapproves of

every action whatsoever, according to the ten-

dency which it appears to have to augment or

diminish the happiness of the party whose

interest is in question ; or what is the same
thing in other words, to promote or oppose

that happiness." ^ He applies this principle to

^ Principles of Morals and Legislation, Clarendon Press,

Oxford, 1879, p. 2.
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every action whatsoever, not alone every aeti(ni

of a private itidividual, Init likewise every mea-

Bure of government. By ntility he rneanw

"that property in any object whereby it tends

to produce benefit, advantage, pleasure, good,

or happiness ;
" or its converse, " to prevent

the happening of mischief, pain, evil, or un-

lia[<pir,ess to the party whose interest is con-

cerned; if that party be the communit}^ in

general, then the hai»piness of tlie community

;

if a particular individual, then the happiness

of that individual."* It may* therefore be de-

duced from Bentliam's theory of legislation that

the great primary object of the legislature should

])e to enact laws tending to promote happiness,

or to avert its opposite. Mr. Justice Markby,*

in a recent work, is by no means optimistic

as to the power of legislation to secure happi-

ness. He says : "If instead of saying that we
ought not to take utility as our guide in legis-

lation, it were said that legislation, even with

utility For its guide, is, after all, but a feeble

inslr.* oiit of happiness, I should be much
more inclined to agree. I take it, however,

that this is not because we have chosen the

wrong principle to guioo .s in legislation, but

because legislation can never, under any cir-

» id, p. 2.

^ Elements of Law, Clarendon Press, 4 ed., p. 33.
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cumHtanccs, be u potent iiistrunient for lijippi-

ness. Noarlv all the lawi^river can do is to

remove iinpodiiiieiitfl to people i)roc;urinfi^ hap-

piness for themselves, and to secnre them from

beini;; distnrl>ed in the enjoyment of it." All law

is eoereive, restrainini;, or orii^anizing. Ilohbes

deelares that "law was bronght into the world

for nothing else but to limit the natural liberty

of particular men, in such manner as they

might not hurt, but assist one another, and

join too;etlier acrainst a common enemy." Kant
defines the object of law as " The totality of

the conditions under which the free will of one

man can be united with the free will of another

in accordance with a general law of freedom."

Locke states that " the end of the law is not to

abolish or restrain, but to preserve or enlarge

freedom." No doubt the ultimate object of

every law should be the highest well-being of

society. I cite the statements of these great

thinkers in these departments of human study

and activity, hoping that you may thereby be

induced to peruse their pages at tirst hand and

for yourselves.

Instead of dwelling upon the abstract requi-

sites of legislation, I prefer, for obvious and

practical purposes, to point out what has been

accomplished by legislation, and from these

instances draw conclusions as to the aim and

H
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scope of Ligislation in general. The ultimate

aim of legislation should not only be the high-

est well being of society as it at present exists,

but it should also project beyond the present,

so as to conserve the 'veil being of posterity.

" What need I care for posterity ; it has done

nothing for me ? " is the idle or jocular remark

we often hear. If the affairs of the world were

really conducted on that principle, the results

would in4eed be disastrous. XJ'nder such cir-

cumstances we would have no interest in the

prosecution of enterprises exfending beyond

the limited horizon of our own little lives.

The great projects for the settlement and civil-

ization of continents, the expansion of com-

merce, and the establishment of noble charities,

would remain as idle dreams. Sordid selfish-

ness would naturally rule the race. We are

reaping to-day largely from the sowing of past

years. Take our own province as an illustra-

tion. The great majority of those who, fifty

years ago, planned for the progress and well-

being of this province, have passed from the

stage of life. Their works, however, remain.

And it was intended by those who made o^ir

laws, felled our forests, and rendered the con-

ditions of life enjoyable, that their works should

follow them, as a benefit to those succeeding.

In this age of the world wealth has so largely
M
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increased, resources of all kinds under new
conditions have been so greatly developed, in-

tercommunication has been rendered so easy,

and the social, political and commercial rela-

tions men sustain to each other are so compli-

cated, that there must be laws, regulations, in

short, legislation, to direct and protect those

complicated conditions and relations. If it

had not been for the fostering and protecting

influence of law, wealth would not have so

accumulated, and our resources would not havo

been so developed. The first great object to

engage the state's attention is to secure abso-

lute security for person and property. People

dwelling within our borders must have the

assurance that their lives and their property

are safe under the law. If the state is unable

to give such assurance, the thrifty will go where

sach securitv can be had. Thrift, accumula-

tion, capital, labor, shrink from every appear-

ance of lawlessness, or weakness in adminis-

tration of law. The laws of a countrv must

not only impose sanctirns for the security of

life and property, but to be efficacious there

must be power behind them to enforce, if

necessary, their proper observance. The abso-

lute nee jsity for these conditions can be seen

to-day in some despotic eastern countries. Take
Egypt as an example. The natural resources

fsfi ^ 1
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of that country properly developed and pro-

tected would efficiently maintain the public

services and keep the people in comparative

comfort. The population, if free, would be-

come industrious and thrifty. But such has

not been the result in Egypt. The people are

down-trodden, they are not very secure in their

personal liberty, and they are robbed by the

tax gatherer for so-called state purposes. In

consequence of this unfavorable condition, the

people refuse in large measure' to cultivate the

land and to engage in other productive pur-

suits, as they have no guarantee that they will

be allowed to enjoy the fruits of their labors.

The evils endured by the people of that

country have been greatly mitigated of late

years through the agency of British influence.

This sense of insecurity paralyzes the arm of

industry, and destroys the spirit of enterprise.

But while freedom of person and security of

property are absolutely indispensable to the

greatest individual and public prosperity, there

are some modifying limitations to this state-

ment. Let us look at this phase of the subject

from the standpoint of material development

in the light of modern legislation. Circum-

stances may, and in fact do, frequently arise,

where the interests of the individual and the

state— the public at large—become antago-
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iiistic. The individuaV is now the unit, and

the aggregate of units composes the com-

munity or state. While the individual is

-deeply interested in the prosperity of the state,

that interest is reciprocal, as the state is also

interested in the welfare of the individual.

Tlie state— the aggregate of units—must seek

to promite the general welfare, hut in doing

80 the rights of the individual may have to

give way for the general good. The pro-

position in more popular phrase is that private

rights must give way to the public good. In

this sense then, under existing theories and

practice of legislation, we hold our property

as trustees for the public welfare. While the

state guarantees us personal liberty, and free-

dom of speech and action, there is the implied

condition that we must not in the exercise of

that liberty interfere with the liberty and

rights of others.

A great many notions formerly held as to

the sacredness of private property have been

rudely shocked by modern legislation. A
man's house is said to be his castle ; and in a

sense that is quite correct. The Queen has

no right to enter without his permission and

against his will. But the exigencies of modern
improvement and enterprise have in many
cases induced the legislature to grant corporate
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powers under the authority of which a man's

dwelling may be completely obliterated. The
exercise of such authority under legislative

sanction became especially prominent forty or

fifty years ago in England when the railway

companies were constructing their lines of rail-

way. We are also quite familiar with the

exercise of such power in this country since

the beginning of the construction of railways.

The doctrine of eminent domain^ is one with

which the legal profession is familiar. It is

the right or power of a sovereign state to ap-

propriate private property to particular uses

for the purpose of promoting the general

welfare. It embraces all cases where, by

authority of the state and for the public good,

the property of the individual is taken without

his consent for the purpose of being devoted to

some particular use, either by the state itself

or by a corporation, public or private, or by a

private citizen. Judge Cooley^ says: "It is

the rightful authority which exists in every

sovereignty to control and regulate these rights

.

of a public nature which pertain to its citizens

in common, and to appropriate and control

individual property for the public benefit as

the public safety, necessity, convenience, or

^See Lewis on Eminent Domain, p. 1.

' Constitutional Limitations, 5th ed,, p. 649.
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welfare may dematid." "We hold our lands

subject to this implied right of expropriation.

And this power to expropriate is now fully

granted by the legislature on the theory that it

is in the public interests. This right at first

was sparingly given, but the principle has be-

come so firmly established in our legislation

that expropriation acts are of frequent occur-

rence. It may with great apparent strength of

reason be asked, what right has a private

corporation to run a line of railway through

my garden, or it may be over the site of my
house? The power to exercise this right is

given to every railway company receiving cor-

porate power from the legislature. Upon what

basis of reason does it rest? The theory is

that the exercise of the power increases the

material' development of the country, adds to

its resources, and is so important in the public

interests that rights of private property must

give way to the paramount interests of the

general public. Of late years we have seen

the application of this principle of legislation

carried far beyond the power of expropriation

contained in railway charters. The grant of

such power in connection with railway legis-

lation was supported on the 'ground that rail-

way construction, although promoted by a

private company, was nevertheless a quasi pub-

I I
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lie undertaking and for the public good. It

will be noted that by such process of reasoning

the expropriation of private property is justified

and defended on the result, on the object to be

attained, on the general purposes of the under-

taking. But in theory and in fact the right to

take rests upon the broad ground that private

rights must not stand in the way of general

progress. One of the great striking facts of

modern times is the joint stock company. Indi-

vidual efforts generally cannot accomplish great

public enterprises for lack of sufficient capital.

But this inability on the part of the individual

is surmounted by the capital of the many
brought into a common treasury by means of

the joint stock company. The company with

its massed capital can easily enter upon the

prosecution and completion of enterprises be-

yond the reach or means of the individual.

The enterprises have mainly had for their

accomplishment great undertakings for the

public benefit, and have been considered as

quasi public in their scope and purpose, although

in the hands of private corporations. They
have been fostered and subsidized by legis-

lat'on, and have no doubt, in many cases, con-

tr' ited in large measure to the material

pi 'ess of the locality in which the corpor-

ations do business or carry on their works.
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Let us consider some instances found in our

own provincial statute book outside of railway

lesrislation. All the cases 1 shall mention had

for their object the material and sanitary im-

provement of the community. Take water

and gas companies as examples. In these cases

the companies, for purposes of making divi-

dends for the shareholders, have prosecuted

their works and have supplied the public with

gas and water, and in return for their proposed

services, have received legislative authority to

dig up streets and highways, cross private pro-

perty; and upon payment of compensation

have been authorized to take the property of

others compulsorily in order the better to carr}'

on their works. All this is justified on the

ground of public conv^enience and necessity.

During the last session^ of the legislature we
incorporated a company with authority to open

coal mines, construct a railway, erect smelting

works with power to acquire compulsorily

private property even for the site of the smelt-

ino; buildinjj-s. The t>:rant of such lara:e and

exceptional power to a private company en-

gaged in mercantile and manufacturing pur-

suits in the ordinarv wav of trade, is, it must

be admitted, a verv distinct eniariirement of the

principle we are considering. The same prin-

* Acts of Assembly, 58 Vic, c. 79.

1'! ^
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L'iple was involved in another law authorizing"

a private company to acquire private lands for

a public park. The latter case on its face pre-

sented stroni!:er reasons for the srant of the

right than in the case of the coal company.

In the session of 1894 the legislature author-

ized a cemetery company* to expropriate a

portion of the farm of an adjoining owner for

cemetery purposes. It is scarcely necessary to

add that the power to take compulsorily is

only exercised after failure to agree for private

purchase, and compensation is given for the

value of the property taken.

ISTow, if you consider for a moment, the

instances given, you will notice the principle

of utility, suggested by Bentham, is not absent.

The prosecution of these undertakings would

promote the happiness or convenience of at

least a part of the public. The material re-

sources of the country in some of the cases

would be increased ; in others, the sanitary

and health-promoting conditions of the people

would be conserved. Such considerations, no

doubt, move the legislature in granting such

wide powers. All laws relating to the settle-

ment of our public lands, the construction and

repair of our roads and bridges, the improve-

ment of the navigation of our rivers and

^ 57 Vic, c. 80.

!
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streams, the aid we give to agriculture, aud

the eucouragement exteuded to mining and

lumbering industries, have for their aims

and purpose the increase of wealth and the

improvement of the condition of the people.

All legislation should seek to have a free

man in a free state. The necessity for indi-

vidual freedom of action has already been

pointed out. This right to individual freedom

of action is, however, liniited by the wise re-

striction that the exercise of the freedom must
not interfere with the rights of others. Tliis

is substantially the position taken by Ilobbes,

and is supposed to run through all intelligent

legislation. In fact there would be no freedom

at all if every person did as he pleased regard-

less of the rights of others. Society, under

such conditions would sink into barbarism,

and might, not right, would prevail. General

anarchy would be the result. But legislation

goes even beyond protecting man against the

aggressions of his fellows, it seeks to protect

him against himself. It does this upon well

founded principles of public policy. Man finds

himself a men^^^er of society. He is one of

the units which make up the aggregate. The

highest and best possible development of the

separate units must necessarily benefit the

aggregate. This shows us how the state has
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ii deep interest in the individual, in his power

lis a wealth producer, as a contrihutor to the

puhlic treasury, as a force against ignorance

iind crime. This theory justifies the enact-

ment of laws to repress the liquor traffic. If

you admit that the use of intoxicants lessens

the producing power of the wage-earner, that

it has a tendency to produce pauperism and

crime the logical conclusion must follow, that

society— the state— has an undoubted right

to protect itself against the evil. Legislation

upon this subject is in reality an attempt to

[)rotect the individual and society against in-

Jury. In more euphemistic phrase, and to be

strictly within constitutional limits, we say it

is raising a revenue for civic or municipal pur-

poses. We justify the maintenance of our

public school system on the same theor3\ In-

telligence, sobriety, capacity to discharge the

duties of citizenship properlj^ abilUy to add to

the general wealth, are important factors in

building up a free and progressive state. We,
therefore, bv lesrislative enactment declare that

the property of the w^hole community must

contribute to place within the reach of every

child the means of acquiring an education.

As the state benefits by the intelligence and

character of its citizens, the property within it

must, in part at least, bear the burden of
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securing these (lualities of citizenship. Tax-

ation for public scliools is better tlum for

prisons and reformatories. The lei]^islature of

every enlightened country acts on this prin-

ciple. But, we know, the objection is made
that those having property and no cliildren to

educate should not be compelled to part with a

portion of their property annually to educate

other people's children. The state by its legis-

lation declares that " no man liveth unto him-

self alone," all citizens should be intelligent,

and as that condition benefits the entire com-

munity, so the property of the community
must contribute to that end. The logical

conclusion from this argument is, that as faci-

lities for educating all are provided by general

taxation, the state should go a step further and

Insist that every child receive more or less

instruction. This question will no doubt at no

distant date require the best consideration of

the legislature. The individual, by law, as we
have seen is protected against himself. He is

also prevented from committing acts or pur-

suing courses of conduct injurious to the state.

Legislation demanding pure foods, limited

hours of labor for w^omen and children, the

protection of workmen against dangerous ma-

chinery may be classed in the first division.

This species of legislation not only interferes

I
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with freedom of action, but it also interferes

with freedom of contract. A man may be will-

ing to take all risks against which these laws

provide, but the legislature decides and judges

for him. Look at the recent Factory Acts

in England relating to women and children.

They limlc the hours of labor and the con-

ditions upon which the labor is to be per-

formed. The beneficent provisions of these

acts have since been extended to the children

of the agricultural districts. In these laws a

limit is placed upon the greed of the manu-

facturer and landlord. Those employed can-

not by voluntary contract escape the terms of

the law. For many years we have had strict

laws for the protection of our sailors. These

classes are looked upon as wards of the pub-

lic. The legislature assumes that they need

protection, and unless protected by stringent

laws that they will be injured in their lives.

The necessities of poverty stricken women and

children have frequently goaded them to wcrk
beyond their strength. This is not only in-

jurious to the present generation, but also to

the future generations, and the legislature

wisely declares that these classes must be pro-

tected, and that the race must be saved from

deterioration. Another branch of the subject

is the protection of the public against the hidi-
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vidiial. Laws relating to public health, the

prevention of contagious diseases and kindred

sulijects come under this head. We restrain

all acts of the individual calculal.ed to imperil

the public health. A Ik

[au:u)UH

lome containing a case

ase, under the authority of

laws relating to the public health, is at once

placarded and put muler control of the proper

olHcers. The health officer, with impunity,

under such circumstances, invades the owner's

castle, and the owner is compelled to take all

needed precautions to protect his neighbor

and the public. Even in the construction of

dwellings in large centres of population the

legislature prescribes the requisites for sewer-

age and plumbing. A very important case,

bearing on this branch of our subject, was

quite recently decided by the New York Court

of Appeals. A law was enacted requiring the

owners of tenement houses to provide for a

supply of water on every floor. A church

corporation, owning tenement houses in New
York city, refused to comply with the pro-

visions of the law as they were required to do

by the Board of Health. The refusal rendered

the corporation liable to a fine, and the liti-

gation in question arose over its collection.

The defendants, among other defences, denied

the constitutionality of the law, and lengthy
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arguments were had upon this view of the

case. The Court of Appeals in delivering

judgment, said :
' We think that in this case

it is not a mere matter of convenience of the

tenants as to where they shall obtain their

supply of water. Simple convenience, we
admit, would not authorize the passage of this

kind of legislation. But where it is obvious

that without the convenience of an appliance

for the supply of water on the various floors of

their tenement houses, there will be scarcely

any but the most limited and scanty use of the

water itself, which must be carried from the

vards below, and where we must admit that

the free use of water tends directly and im-

mediately towards the sustaining of the health

of the individual and the prevention of disease

arising from fllth, either of the person, or in

the surrounding habitation, then we must con-

clude that it is more than a mere matter of

convenience in the use of water which is in-

volved in the decision in this case. The absence

of the water tends directly towards the breed-

ing of disease, and its presence is healthful

and humanizing." You will notice the court

in this case bases its judgment not upon con-

venience, *but upon the broader ground of

individual cleanliness as a protection against

disease and in favor of decency and humanity.
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Thus far I have said nothing in respect of tlie

criminal laws of a country. A very di^^tin-

guished writer* has said that the main object

of legislation is to protect the innocent against

the guilty. This is a very sweeping generaliz-

ation, but in a sense it contains alargt^ measure

of truth. Criminal laws are for the protection

of lawlessness and the repression of crime.

Their sanctions are intended to deter from the

commission of offences rather than to punish

offences. Another iield of fruitful inquiry is

how far legislation should seek to educate

people in morality, or to suppress teachings

and opinions likely to corrupt good morals and

injure the state. A man may sincerely hold

opinions as to the proper forms of government,

social duties, and religious life and duties con-

nected therewith at variance with the generally

accepted views. It is no part of the duty of a

state to teach dogmatic theology ; that work
properly belongs to the different churches.

And yet the tendency of legislation should be

in favor of morality and orderly conduct. It

may be urged that the expression of particular

views is injurious or dangerous to society or

the state, and therefore should be suppressed.

It was upon such reasoning that freedom of

* Buckle's History of Civilization, Vol. 1, p. 23. Rose-Bed-

ford Pub. Co., 1878.
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religious opinion was formerly repressed, and
freedom of public discussion in the press or on

the platform denied. Our country has happily

outgrown these views. While opinions may
be deemed heterodox in both church and state

we have learned that the repression of opinion

or discussion will lead to graver evils than those

sought to be avoided by means of restriction.

While we admit all this, legislation at all

hazards must protect the public against crime,

immorality and those practices injurious to the

community, or to the individual. Legislition

should not be in advance, or much in advance

of public opinion. It is supposed to embody
the collected sense of the community at the

time of its enactment. There are occasions,

however, when the leaders of men must act

in the interest of the state, although public

opinion may be adverse. They must trust to the

possibility of subsequently educating public

opinion up to the required standard. Laws
are placed on the statute book for a purpose.

They should be obeyed. One of the most

unfortunate and demoralizing things which

can happen a community is to have a law

violated with impunity. Disregard of a par-

ticular law in time begets disregard and w^ant

of respect for all law. To clearly understand

the history of a country, its intellectual life and

Mi.
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social growth, we must consult its statute book.

The historian who neglects this will fail to

grasp intelligently the many and varied phases

through which a country has passed in build-

ing up its material prosperity, and in develop-

ing its intellectual and sooial conditions. While

wealth cannot be created by Act of Parliament,

yet wise legislation may guide and intensify

the efforts of a community in the pursuit of

material growth, commercial expansion, and

6ucial progress. Our systems of public edu-

cation, our encouragement to agriculture, our

aid to the construction of public works so as

to render transit easy, all testify in favor of

this view. It is the duty of the legislator to

study well the conditions of the country for

which he legislates, and to do that which at the

tiine appears to be in the best interests of the

public. Changing conditions may require

change of method. Political science is by no

meau • ^ '. exact science. Mr. Buckle*, a bril-

liani W.I e and a most industrious collector of

facts, in one of his generalizations, says :
" Poli-

tics so far from being a science is one of the

most backward of all the arts ; and the only

safe course for the legislator is to look upon

his craft as consisting in the adaptation of

temporary contrivances to temporary emerg-

* History of Civilization, Vol. 1, p. 504.

•I
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encies. His business is to follow the age, and

not at all to attempt to lead it. He should be

satisfied with studying what is passing around

him; and should modify his schemes, not

according to the notions he has inherited from

his fathers, but according to the actual exig-

encies of his own time. For he may rely upon

it that the movements of sc '>
*"V have now

become so rapid that the wants >ne gener-

ation are no measure of the wants of another.'^

These are words worthy of attentive study.

Intelligently following them, in the actual work
of legislation, would enure to the benefit of

the state. But you must not infer from the

language of Mr. Buckle that he favors political

opportunism. He does nothing of the kind.

Political opportunists care but little for the

public weal. They fasten themselves upon a

political party—almost always the party in

power— not through any patriotic purpose, but

to advance their personal interests.

From what has thus far been stated, it must

be evident that a legislator should possess a

large and varied fund of knowledge. As stated

by Aristotle,* in addition to this practical wis-

dom, "he ought to perceive what laws are

best, and what are most suitable to each par-

ticular government; for all laws ought to be

» Politics, Bk. 4, c. 1, Bohn's ed.
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framed, and are framed by all men, with refer-

ence to the state, and not the state with reference

to the laws. For government is a certain order-

ing in a state, which respects the magistrates

as to the manner in which they are regulated,

where the supreme power shall be placed, and

what is the final object which each community
shall have in view . . . And hence it is

evident that the founders of laws should attend

to the diflferent kinds and to the number of

governments ; for it is impossible that the same

laws should be fitted to all sorts of oligarchies

and democracies; for of both these govern-

ments there are many species, and not one

only." Plato ^ placed a high ideal l)efore those

preparing to become legislators. He would

keep them till they were fifty years of age in

active and earnest preparation for this highest

of work. " Then, as soon as they are fifty

years old, those who have passed safely through

all temptations, and who have won everj' dis-

tinction in every branch, whether of action or

of science, must be forthwith introduced to

their final task, and must be constrained to lift

up the eye of the soul and fix it upon that

which gives liglit to all things; and having

fiurveyed the essence of good, they must take

^Republic, Bk. 7, translation by Davies and Vaughan,

1874, p. 268.
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it as a pattern to be copied in that work of

regulating their country and their fellow-citi-

zens and themselves, which is to occupy each

in turn during the rest of life ; and though

they are to pass most of their time in philoso-

phical pursuits, yet each, when his turn comes,

is to devote himself to the hard duties of public

life, and hold office for their country's sake,

not as a desirable, but as an unavoidable occu-

pation, and thus having trained up a constant

supply of' others like themselves to till their

places as guardians of the state, they will de-

part and take up their abode in the islands of

the blessed. And the state will put up monu-
ments to their memory at the public expense."

These are high standards of attainment, and if

all, ambitious of becoming law-makers, were

compelled to meet these requirements, tlie

numbers seeking such distinction might possi-

bly be considerably smaller than at present.

Professor Lorimer ' contends that we can only

legislate correctly when we do so in accordance

with the law of nature. In his view the legis-

lator ought to have knowledge of the laws of

nature, and that such knowledge is as neces-

sary to him as knowledge of the laws of the

land to one placed on the bench to administer

law. " That the errors of our legislation do

^ Institutes of Law, p. 193.
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in practice arise from mistaken or imperfect

conceptions of the objects which legislation

ought to seek, quite as frequently as of the

means by which its objects are to be attained,

is a fact which will become apparent more and

more as we compare the objects of positive laws

with the objects of natural laws ; and there is,

moreover, this very important difference be-

tween these two sources of error, that whereas

a law which employs inadequate means calls

onlv for amendment, a law which aims at a

false object demands immediate repeal. When
the legislative engine is set on the right rails

and turned in the right direction, all that is

requisite is that the greatest amount of speed

should be attained that is consistent with safetv.

But if it is on the wrong line, or has run off the

rails, the journey will never be accomplished,

and damage to life and property increases every

instant that the engine coiitinues in motion."

We must not, however, forget that Herbert

Spencer^ is not so highly impressed with the

legislator as a factor in the development of a

state as some of the writers I have already

named. He thinks we are too apt to forget

the social forcjes at work in producing the

beneficent results already attained. He de-

* Justice: The Limits of Stale-duties, Appleton & Co.,

1891, p. 247.

%
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<3lares that wlion the legislator " asks how the

surface of the earth has been cleared and made
fertile, how towns have grown up, how manu-
factures of all kinds have arisen, how the arts

have been developed, how knowledge has been

accumulated, how literature has been produced,

he is forced to recognize the fact that none of

these are of governmental origin, but how
many of them suffered from governmental ob-

struction; yet, ignoring all this, he assumes

that if a good is to be achieved or an evil pre-

vented, parliament must be invoked. He has

unlimited faith in the agency which has

achieved multitudinous failures, and has no

faith in the agency which has achieved multi-

tudinous successes."
i

In conclusion, I think we can all agree that

the legislator should have an intelligent know-

ledge of his own country at the very least. A
wider knowledge, enabling him to compare

different political systems with his own, would

add to his legislative usefulness. The aim of

legislation should be to promote both material

development and moral improvement. The
legislator should have extensive knowledge of .

the material resources of his country. He
should seek to know the best means of devel-

oping those resources. He also should have

faith in the possibilities of his country, and his
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eftort should be to give to that country an in-
telhgent and law-abiding citizenship. Leds-
lation promoted on such conditions would
elevate all the concerns of state, and from it
would flow the happiest results.



V.

THE OBJECT OF LAW, AS RELATED
TO THE STATE AND THE

INDIVIDUAL.

AN ADDRESS DELIVERED IN THE UNIVERSITY EXTENSION
COURSE, ST. JOHN, N. B., FEBRUARY 14, 1892.

From the very interesting and instructive

lectures of my predecessor, the Recorder,' you

have heard something of the origin of law, the

sources whence derived, and the development

of the various systems in different ages to meet

the requirements of social conditions and ad-

vancing civilization. It now becomes my duty

to speak to you on the object of law, its rela-

tion to societv and the individual : its enforce-

ment; the security of life and property as

dependent upon its proper and expeditious

administration ; and such other topics as natur-

ally grow out of the discussion of these sub-

jects. Emerson, in one of his essays, gives a

good definition of law, taken from the Hindoo

scriptures :
" Law it is which is without name

or color or hands or feet; which is smallest of

the least, and largest of the large; all and

knowing all things ; which hears without ears,

(138)

>I. Allen Jack, D.C.L.,Q.C.
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sees without e^es, moves without feet, and

seizes without hands." Tliis is a very good

definition, especially as seen in a well governed

state. Its all pervasive influence is exerted

throughout the conlmunity without notice, and

without so much as giving any indication of

its presence until some violation of its provi-

sions takes place. Then its existence is soon

apparent, and the offender learns that he can-

not ignore its rules with impunity. Tlie

-dictum of Ilerhert Spencer that " law embodies

the dictates of the dead to the liviuii" " is just

and forcil)ly put. My remarks in this discourse

must be understood as limited to human laws

—laws made by men for their own guidance

and government. In the early times there

were no distinctions between human and divine

laws. In fact all laws originally were supposed

to have come down to mankind from a divine

source, and their observance was based on a

duty to the gods ; their non-observance entailed

not only punishment from man, but merited

the anger of the gods. Grote points out that

among the Greeks there was no Greek word

for human laws. The Romans supposed that

their hiws had been received by Numa from

the goddess Egeria. But as trade and com-

merce increased, as intercourse between peoples

of different cities and distant lands became



• J"

140 THE OBJECT OF LAW.

more frequent, as the necessities of a growing

civilization in the different communities of the

Fame nation even indicated tlie impossihility

of social existence without defined rules to

regulate the conduct of persons and property,

a distinction gradually arose between the divine

and human laws; those regulating the con-

science, and those regulating the status of

citizen and the acquisition and transfer of pro-

perty. It is quite easy to understand that laws

suitable for one stage of social development >

might be inadecpiate for a totally different stage

or condition. The object of human law is to

govern the relations between individuals as

members of society, to preserve to each the

right of person and property, and in this way
to stimulate individuals to exertion in the ac-

quisition of property and the improvement of

their social condition. I do not claim for a

country possessing a wise system of jurisprud-

ence pre-eminent superiority over one not so

fortunately situated. A modern writer » has

well said :
" In various departments of intel-

lectual exertion— in philosophy, poetry, oratory

and the fine arts— the Greeks have never been

surpassed. But they contributed almost noth-

ing to the science of jurisprudence. In specu-

lative philosophy they greatly excelled the

^ Mackenzie, Roman Law, p. 1.



THE STATE AND THE INDIVIDUAL. 141

Romans; hut in the cultivation of law, the

Romans carried off the palm from all the

nations of antiquity." The country, however,

possessing a good system of law, and ami>le

machinery to put it in force, with ability and

inclination to preserve to every f»er8on the law-

ful acquisitions arising from brain or hand, will

excel in every development worthy of social

and national life a community or state not so

happily situated. How could there be national

progress in a state where the husbandman, the

artisan, or the worker in any departmei of

production was in momentary dread of being

despoiled of his just acquisitions by some

roving bandit? We have abundant evidence

of this disastrous effect upon thrift in countries

incapable or unwilling to protect life and pro-

perty. The soil may be fertile, the climate all

that is desirable, the results of well directed

labor abundant, and yet the people are far from

prosperous in consequence of the lawless, dis-

tracted state of the country. The husbandman,

the merchant, the wage earner, will not devote

brain and energy to their respective pursuits if

there is no assurance of reaping the legitimate

reward,. The true object of law should pri-

marily be to protect all in the enjoyment of

security of personal freedom and the undis-

turbed possession of lawful gain. Only under
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such social conditions will there he suhstan-

tial advancement in intellectual and material

growth.

It is the proud boast of all countries governed

by English law that much of their rapid growth

in intelligence, political freedom, and expand-

ing wealth, is largely due to the laws under

which they live. This statement applies to

Great Britain, her English speaking colonies,

and the United States. The common law of

England, which has grown with the centuries,

is much different from the laws of continental

Europe. We have grown to our present stfiture

under the common law; the rest of the world,

outeide of the English speaking portions of it.

under what is known as the civil law. Our
nation from early times clung to the principles

and procedure of the c(mmion law, and sturdily

resisted the introduction of the study of the

civil law. A recent writer^ declares that " our

language, and the main outlines of our politic'"!

and judicial institutions, are all inherited from

our Teutonic ancestors." This view is also

strongly held by Mr. Justice Holmes^ even

with reference to the law of bailments. In

discussins; the analoij;ies between the Entijlish

and early German laws as to bailment, he says:

^Taswell-Langmend, Eng. Con. Hist., 4 ed., p. 4.

''The Common Law, p. 196.
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*' Lord Holt's famous opinion in the latter case*

quotes largely from the Roman law as it filtered

to him through Bracton ; but, whatever influ-

ence that may have had upon his general views,

the point decided and the distinctions touching

common carriers were of English growth."

King Alfred conquered all his competitors for

power in England, and subsequently codified

the laws of the whole country, and in conse-

quence has been called the great fouiKler of the

English law. This does not mean that " those

laws were first made in his time, for there were

Saxon laws then in being, which had been

made for above three hundred years before his

reign ; but the meaning was this only, that he,

being the first sole monarch after the Hep-

tarchy, collected the substance of the laws of

all former Saxon kings, from ^thelbert to his

time, who w^ere kings only of parts of the land,

into one body, and so formed one entire codex

or book of laws." Sir John Fortescue was

Chief Justice and Lord Chancellor in the time

of Henry VI. In addition to his book "" De
Laudibus Legum Angliie," he left in manu-
script, now in the Bodleian Library, Oxford,

a dissertation upon the English constitution.

That dissertation was published, " with re-

marks," in 1714, by John Fortescue-Aland,

* Coggs 1-6. Bernard, 2 Ld. Raym., 909.
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and in his preface, from which I have quoted,

he traces the origin and development of the

system of our common law.^ Writing further

of King Alfred's laws, he says'*: "Now this

codex, being made up of such a variety of dif-

ferent laws, enacted by the several Saxon kings,

reigning over distinct parts of the kingdom

;

and these several laws, which then affected

only parts of the English nation, being now
reduced into one body, and made to extend

equally to the whole nation, it was very proper

to call it the Common Law of England, be-

cause those laws were now first of all made
common to the whole English nation." And
from this it follows, as rightly claimed by

writers of authority, that the English Consti-

tution is part of the common law. The late

Dr. Hearn, Chancellor of the University of

Melbourne, in his excellent work,^ expresses in

felicitous language the fond preference of our

Saxon forefathers for their system of laws.

" It is not easy," he says, " for us, so altered

are our circumstances, to enter into the feelings

with which our ancestors regarded the Com-
mon Law. To them those ' ancient judgments

* Fortescue's Monarchy and English Constitution, by

Fortescue-Aland, London, 1714, p. xvi.'i.

^ p. xix.

^ The Government of England, 2 ed., p. 35.

I lift''
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of the just'» represented the immemorial cus-

toms of their race, the old familiar principles

under which they and their fathers had lived,

' and by which their property and their security

were assured, this traditionary law was ren-

dered still dearer to them by the subtle inno-

vations both of the Norman lawyers in favor

of the crown, and of the canonists in favor of

the church. On the one side the forest laws,

or the laws of the court of chivalry or other

peculiar courts, infringed upon the free customs

of the land ; on the other side the church un-

ceasingly strove to extend its own system, an<l

to introduce into general practice the doctrines

of the civil law. But however willing the

elder jurists of our country were to derive

reflected light from Roman jurisprudence, ""hoy

knew too well the political tendencies oi le

lawyers of the Antonines and of the codes of

Theodosius and Justinian to admit for an in-

stant the binding authority of that legislation.

The unlearned but free born tenants of the

crown had no idea of submitting to a heavier

voke than their fathers were accustomed to

bear; and in their general contentment with

the present, and their ignorance of the cause

of their comparative prosperity, resolutely re-

sisted every change. Thus we tind the English,

* Bracton.

- |i,

*
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when oppressed by Normjin exactions, clamor-

ing for the restoration of the good laws of King
Edward. Thus we iind the sturdy refusal of

the barons at Merton to permit, on a question

of status, the laws of England to be changed.

Thus we know that in the times of the Third

Edward and of his grandson the addition of a

new law was regarded as a matter of the

gravest nature, not to be lightly asked or heed-

lessly granted. At a still later period, the

language of our lawyers towards their loved

Jurisprudence breathes a spirit of the deepest

reverence and of the tenderest affection." At
a later stage of this paper I will consider the

hostility of our ancestors to the doctrines of

the civil law. We divide our laws primarily

into two divisions, the lex non scripta and the

l(\r scripfa. The unwritten laws are those

which compose what we call the common lav\

The written laws are the statutes passed by the

appropriate legislative authority. The theory

is, however', that all laws, both the written and

the unwritten, have originally emanated from

the same source— the legislature. But, b}'

lapse of time, nniny of the records relating to

these old laws have been lost, and by the statute

of Westminster the limitation of a writ of right

was settled and fixed at the beginning of the

reign of Tiichard the First, /. e., A. D. 1189.

f
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The common law, then, is the hody of the

statute law of the kin2;floni, passed hefore the

time of memory ; the statute law, that passed

within or since the time of memory, or since

1189. Hence we have the statement of Hale'
" that these statutes or acts of parliament that

were made before Vuc hefirinnino; of the reii>n

of Kichard the First, and have not since been

repealed or altered, either by contrary usage or

b}' 8ubse(juent acts of parliament, are now ac-

counted part of the lex non seripia, being, as it

were, incorporated therewith, and become a

part of the common law; and in truth such

.statutes are not now pleadable as acts of par-

liament, because what is hefore time of memory
is supposed without a beginning, or at least

such a be2;innino: as the law takes notice of,

l)ut thev obtain their strengtli bv mere imme-

morial usage or custom.'" The common law,

therefore, may be said to have been the com-

mon sense of the country in adjusting disputes,

interpreting contracts, and laying down rules

to meet new and unprovided cases arising under

chansrino; circumstances of time and condition.

It settled the rules of the descent of property,

the different methods of uccpiiring and trans-

ferring property, and of validating and enforc-

'The Common Law, 4 ed., by Kunniiigton, Dublin, 17i)2,

p. 3.
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iiig contracts. In these respects it dift'ered

in many important particulars from the civil

law. By the former, lands descended to the

eldest son, except in the circumscribed cases

of gavel kind and borough English ; by tlie

latter all the children shared equally'. The
descent of landed property under the common
law was the outgrowth of the feudal system.

The common law, we may therefore state, is

that law not set down in writing, and which

receives its binding power, as a law, from long

continued and immemorial use, and general

reception throughout the realm. Those usages,

customs and rules are declared by the judges

of the land in interpreting the law, of which

more hereafter. It is more easy to speak of

the written or statute law of any country. Mr.

Bishop ' has forcibly said that " the world has

yet discovered but two forms of law, doubtless

the only forms possible— the one being reason,

the other command. In England and the

United States the former is called the common
law ; on the continent of Europe it is called the

civil law, having been derived from the Roman
jurists." He should also have included in this

statement England's great English speaking

colonies, as they are governed by the common
law. Mr. Bishop fears that " the great and

* Non-Contract Law, p. 618, sec. 1302.
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overwhelming danger to our law is the need-

less multiplication of statutes." We must all

admit there is force in this criticism. Almost

€very incipient legislator feels it to he his

bounden duty to emphasize his entry into pub-

lic life, and to illustrate his genius for states-

manship by placing some law upon the statute

book.

Now the written or statute law is only sup-

posed to exist for the purpose of declaring or

modifying the unwritten or common law.

Hence it follows that legislation should in all

<'ases seek to improve upon existing conditions.

I am not arguing against change in our laws,

but change should be reasonably called for in

the public interests, and well considered before

being adopted. Change must necessarily take

place. The growth of a countr}^ in po[)ulation,

wealth, industrial activity, methods of transit,

iind other modes of development, renders in-

dispensable changes in existing laws. What
suited a country of sparse population, small

means, and simple habits or pursuits, would

very inadequately meet the requirements of the

same country having a dense population con-

gregated in busy cities, devoted to great manu-

facturing enterprises, and bidding for a share

of the world's commerce. Let me illustrate.

When the government of a country required
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private property for public uses, under tlie

doctrine of Eminent Domain it appropriated

what it re(iuired, giving to the owner a reason-

able or just compensation therefor. The pro-

perty, however, was taken, whether the owner

was willing or not. That was allowed and

justified on the ground that the individual held

his property from the Crown, and that tlie

Crown had a right, as trustee for the public, to

resume possession of that property, or any por-

tion of it, whenever the necessities of the public

services so required. But that doctrine did not

apply as between subject and sul)ject, or as

between subject and corporations. What a

man owned was his own, and no one else, ex-

cept the Crown, could hiwfully disturb him in

its enjoyment against his will. The experience

of the last half century shows how that prin-

ciple has been expatided. The term puhb'c

use, as interpreted by the courts, does not mean
that the property sought to be expropriated

must be for the government, or a body stand-

ing for the public. The exercise of the power
is permitted even to private corporations upon

its appearing that the object sought is for ilie

advancement of the general welfare or the

miblic o;ood. And in everv instance the iudii;-

ment of the legislature must be satisfied as to

the utility of the proposed object before grant-
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ing the right to expropriate. A rigid adherence

to the doctrine, as first pro[>ounded, would liave

proved u great liindranee to the expansion of

pu])lic improvementvS. The growth of trade

and commerce demanded certain and rapid

transit. Scientific discovery, quickened, no

doubt, by material needs, devised the methods

of overcoming time and distance in the transit

of passengers, freight, and thought. It became

manifest to the supreme authority of the coun-

try— the legislature— that it would be quite

impossible to derive adequate results from sci-

entific discovery and private enterprise without

modifications of the law. That was especially

the case with reference to the application of

steam as a motive power for transit by land.

Without such modifications private corpora-

tions couhi not have carried forward success-

fully the great undertakings which have been

accomplished. These remarks are especially'

applicable to such works as railways and canals.

It is not necessary to go into particulars; the

instances will readily occur to the minds of all.

The legislature has in all such cases provided

thatindemnit}" shall be given for the property

thus compulsorily expropriated. The point T

desire to emphasize is, that the statute law is a

change upon the common law, and is called

for, from time to time, to meet exigencies not
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thought of or provided for under the common
law. The same statements made respecting

railways and canals can also be made, mutatis

mutandis, respecting many other departments

of industrial activity. The changed relations

brought about by material development and

other causes necessitated the intervention of

the legislature. And yet the student of the

common law must be struck at the great adapt-

ability of that system— as a system— to meet

the recjuirements of the great social and com-

mercial changes which have taken place, and

are taking place, in the world As Mr. Bishop

has pertinently put it, the common law is

founded on reason, not command ; and herein

lies its superiority over every other s^-stem.

Founded on reason, ai.d governed by principles

of elastic application, the common law system

has been largely able to meet the changed con-

ditions of societv, arisinsr from the diifusion of

knowledge, the spread of wider principles

of human freedom, and the enormous accu-

mulation of wealth. Close beside the common
and statute law has grown up a body of law

known as case or judge-made law. It is quite

separate from, and yet closely dependent upon,

them both. Human language is only an im-

perfect instrument to convey thought, ideas,

intention. It is the medium or instrument we
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employ io convey to the stjite, to the iiulividual,

the intent or purport of tlie law— its com-

mands or sanctions. It therefore necessarilv

follows that the correct meaninc; of the law-

giver's intent must depend largely upon the

efficiency of the instrument employed. It has

always heen found necessary for the state to

commission officials— known among us as

judges— to explain and interpret the meaning

of the law, ha well as to eti force its sanctions.

Diiferences do not generally arise among law-

yers as to what are the correct principles of

law which should prevail and govern the deter-

mination of a particular case. The d" " iilty

arises when the principles of the law ai >)Ught

to be applied to the facts of the case in con-

troversy. The exercise of that faculty requires

sound judgment, a critical discrimination as to

what is relevant, and what, in short, is the

actual point to he decided. The language em-

ployed in stating the law may he obscure,

ambiguous, capable of two or three nieanings,

or may even seem contradictory. Under such

circumstances, when a controversy arises, each

party to the dispute will naturally contend for

that construction, that meaning, most favorable

to his interests. The judges are then called

upon to put a construction upon the lav/, and

to state its meaning. The judicial opinions in
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all Kii<^lisli sjK'ukini:; countries, in the liii^her

eourts, jire published hy jiuthority for future

reference and guidance. From this practice

we have the law reports. The reports in the

mother laud extend hack to the time of Edward
the Second. In (Jreat Britain, the colonies,

and the United States, there must now' he over

<),000 volumes of these reports. Probably the

following estimate will be foun<l approximately

correct : England, 1,700 volumes ; Ireland, 225

volumes; Scotland, 325 volumes; Canada, 800

volumes ; Australia and the other colonies,

250 volumes; and the United States 8,50U vol-

umes; or a total of 6,300 volumes of reports.

Much of the law found in these reports is what

is known as "judge-made" law. The intent

by having these reports is to make the law cer-

tain, to explain difficulties and contradictions,

and to have authoritative decisions. Notwith-

standing these precautions, difficulties continue,

the decisions do not at all times harmonize, in

fact in some instances they are irreconcilable.

15ut as a general rule the svstem fairlv meets

the ends sought, and the decided cases are pre-

served in the reports, and in the same court

are followed as authoritative until reversed or

modified by a higher or appeal court. In this

respect our system differs from that of conti-

^ 1892.

i
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iicntal Kiir()j)e. Under the Ijitter system jn<li-

c'ial (leeirtions have ijjenerally no hiiiding force,

and are not looked to as precedents. We can

well believe that nnder such conditions there

cannot he the same certainty in the administra-

tion of the law. Under that system there is

also a marked divergence from ours in some

important directions. With us all pers«)ns

stand ecpially before the law. 15ut under the

doctrine of the dvo'd administrallf, especially as

interpreted in France, the government, and all

persons acting for or on behalf of the state, are

held to have rights and privileges different from

those which obtain between citizens as sucli.'

With us all persons stand equally before the

law, and the decisions of our courts are for the

purpose of rendering the law more certain.

Instead, however, of a decrease in the number

of the reports yearly, they are on the increase

every year, much to the perplexity of the legal

profession. The reports contain the "Case"
law, so called. This law is not in the strict

sense the common or statute law, but the views

of the judges as to the correct meaning of the

comri.on or statute law as applied to disputed

questions between litigants. Spencer's defini-

tion, " law embodies the dictates of the dead

to the living," is especially apposite as regards

' See Dicey, Law of the Con., 4 ed., p. 310.
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case law. "We all know that after an act of tlie

leii:islatur<^ has been passed affecting in many
wajs private interests or rights, the courts are

called upon frequently to determine and declare

its operation and limitations. And it may re-

quire some years before the meaning of the

particular act has been fully settled. This

experience points strongly to the necessity of

wcdl considered action before entering upon a

change. Reform or alteration should not be

at a stand-still because of over-caution, but no

U'gislative change in our laws should be pro-

moted merely on speculative grounds.

Having said this much with reference to our

laws, the ([uestion very naturally arises, what

has all this vast system, and the machinery for

putting it in force, to do with the state and the

individual ? It is nn object of prime import-

ance to me, as a member of a community, to

feel and know that ample means of redress are

available to punish those who may attempt to

injure me in person or estate. It is likewise a

guarantee of tranquility for the community to

feel there is a power, dormant it may be, but

ready to spring into action to protect all from

unlawful interference at the hands of others.

There have been times in the history of the

mother country when private disputes were set-

tled in ways far different from present methods.
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Take, for instance, wager of battle, ordeal, the

infliction of punishment by the one injured

or seeking redress, the law of retaliation, and

other methods equally primitive, barl)arons and

dangerous. No man can safely be permitted

lO act as judge, juror and sherifl:''s oflicer in his

own case. Our law wisely forbids that. We
are in the state, we are members of it, and it

owes us protection, and we in turn owe it the

performance of certain duties. The law, as

applicable to a member of society, is only irk-

some when there is a disposition not to obey it.

Law exists to guarantee security to the com-

munity, to deter the wrong-doer from pursuing

his evil course, and to inflict punishment upon

those violating its commands. How dreadful

it would appear to us of the present time if

guilt or innocence were tested by the ordeal—
by the hot iron— by wager of battle, or by the

" accursed bread." How silly it would seem

if the settlement of a disputed line fence were

attempted by methods adopted by our fore-

fathers long centuries ago. What an undesir-

able country to live in where a }>erson assaulted

could vindicate the ofl'ended majesty of law,

and seek reparation for the injury, by assaulting

his assailant in turn. How stiirtling it would

seem to us now if the relatives or friends of

one murdered demanded the right to inflict the
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deutb penalty upon the murderer. Happily

tor us we are governed by wiser and better

laws than those indicated, and yet our fore-

fathers in the mother land in early times were

so governed. It is a maxim of our jurispru-

dence that a law does not become obsolete by

non-user. If once upon the statute book, and

unrepealed, it can be invoked on any fitting

occasion. The Court of King's Bench in Eng-

land, as late as 1818,* decided that the accused

had a right to be tried by wager of battle. The
incident caused the repeal of the old law by the

legislature. As early as 1372, in the time of

Kdward the Third, a law was passed excluding

practising lawyers from parliament, and it was

not formally repealed till 1871. '^

Laws enacted by legislative authority, con-

stitutionally speaking, are an expression of the

will of the people. In a country possessing

rei)resentai:ive institutions such as ours, the

people elect the law-makers, and these law-

makers, as delegates of the people, can fairly

be said in their proceedings to express the

popular will. In theory this is correct, but in

practice there are exceptions. The legislature,

on occasions, may not properly voice public

opinion in the work of legislation, but the

> Ashford vs. Tl-.ornton, 1 H. & Aid. 405.
'^ See Taswell-Langmead, Con. Hist., 4 ed. 297.
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ronied}' can only be applied by inducing the

leii^islature to repeal the law, and, in case of

refusal, to select a legislature which will. All

law should be supported by public opinion,

otlierwise it may be administered inefficiently.

Kespect for law, and its proper and speedy en-

forcement, is one of the great bulwarks of

social and political security. Let it be once

understood that the law is inefficient, or that

those entrusted with its enforcement are care-

less or negligent, and you admit into the social

conditions a spirit directly tendi'/.g to demoral-

i/ation. Fortunately for us lynch law does

not prevail in our midst, rnfortunately, from

statements we read, that system of l.iw does

occasionally obtain in some [tortious of the

world. And so far as no\\' advised, these

countries are not deficient in the [>ossession of

systems of jurisprudence am[ily sufficient to

protect both life and property. AVhat, then, is

the difficultv ? Wherein lies the ti'ouble ? It

is found in the fact that the people have lost

confidence in the prompt and vigorous adminis-

tration of the law to protect them from aggres-

sion. Take an instance for illustration. A
great crimimd is arraigned foi* the commission

of a cruel and cold-blooded crime. By some

means he escapes punishment for his wrong-

doing and gains his liberty. Other cases of
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miscarriage of justice occur. Public coniidenco

in tlie establislied methods of administration

is destroyed ; the people, for the time being,

lose faith in the power of the laws to shield

them from wrong; they realize the necessity

of keeping the evil-disposed in wholesome

dread of some power, and they at length rise

in their might, take the law into their own
hands, and intiict summary punishment upon

offenders. T am not speaking in this connec-

tion as to lynchings which take place in deii-

ance of all law— when prejudice of caste or

color overrides all respect for law or its proper

administration. In some of the states of the

United States the nei>:ro charo;ed with the com-

mission of crime has but small opportunity for

a fi»ir trial. We must deploiC the introduction

of irregular methods of administering law, and

yet, when the public authority is lax or inetti-

cient, there must be some restraint, some assur-

ance of security to person and property. It

may, however, be admitted that this position,

as a general rule of conduct, is quite correct,

but that it is not applicable to some laws,

especially those against public policy or the

general welfare. But the question in all such

cases must arise, who is to judge as to what m
the public utility or the general welfare? Is it

the authority whicli formulated and Chacted
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the particular law, or, it may be, the individual

whose interest it is to disobey ? There must

be ultimate authoritv somewhere in the state,

and that authority should be uniform and

equally binding upon all. If each individual

had the right to judge, and from tliat to act or

to refuse to act, there could be no uniformity,

no equality, but great confusion. Under such

conditions there would be no obedience to law,

and it is not necessary to repeat that open

violation of any law on the statute book will

soon beget contempt of all law. It is upon

this ground we deem it highly imporhmt to

inculcate a respect for law and its due enforce-

ment. As a general rule, I believe, that feeling

has a strong hold upon the people of this coun-

try. We notice this especially when officers

of the law, armed with legal process, seek to

execute such process, either in the arrest of the

person or the attachment of property. Men,
having no regard for right, will nevertheless

allow themselves to be arrested, or their proj»-

erty attached, feeling that the act is done, not

by the officer w^ho executes tne process, but by

that mysterious impalpable something we call

law, which, as already pointed out, " hears

without ears, sees without eyes, moves without

feet, and seizes without hands." This must

have been the feeling of a man of large stature

L
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arrested by a constable of small size in the.

State of Massachusetts. The diminutive officer

of the law stood on tip-toe, and, tapping the

defendant on the shoulder, informed him that

he was his prisoner. The party arrested looked

down contemptuously upon the constable, and

threatened to pick him up with one hand and

shake him. This was quite too much. The
constable felt, no doubt, the majesty of the law

was being offended by such disregard of his

official dignity. He stood off a few paces,

looked up at his prisoner, and triumphantly

said :
" I wish you to understand, sir, if you

shake me, you will shake the whole common-
wealth of Massachusetts." According to the

story, that was quite sufficient. The mysteri-

ous power of law supposed to be wrapped up

in the person of the officer, and wielded by

him, settled the question, and the threatened

shaking did not take place. This incident

quite accurately expresses the feeling prevail-

ing in every well governed state as to the

efficacy and potency of law. In the interest,

therefore, of the individual and the state, there

should be no doubt as to the certainty of en-

forcing legal rights and punishing wrongs. We
need not, in this coimection, trouble ourselves

as to any theories about the nature of society

and the supposed terms of the social compact.

!

'

!

i ^
I



THE STATE AND THE INDIVIDUAL. 163

Some writers, notably Sir William Blackstone,

maintain that society is formed, on the tacit

agrci inent at least, that each member has

voluntarily given up some of his personal

rights to the general body for the public good.

Putting the theory in different language, it is

contended that the members of the state have

agreed among themselves that each shall de-

nude himself of certain rights and liberties he

may possess in a state of nature for the public

good. And it is upon this supposed contrac-

tual relation, we are told, that the state has the

right to legislate as it does. It is quite unne-

cessary for me to say that the contract has never

yet been produced ; and no less an authority

than Sir Henry Maine repudiates any such

theory. Men are born into society. They

have no option in the premises, and whether

they are willing or unwilling, they must obey

the laws of the society into which they are

born, so long as they remain members of it.

History has preserved no record of the time or

circumstances when people roaming in a state

of nature met together and entered into any

such compact. Guizot* ^ully and clearly dis-

cusses this theory. The first social law he

declares to be justice and reason. Man's sub-

^ Representative Government in Europe, Lecture VI^

translation by Scoble, p. 57.
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niissiou to a superior force is not really submis-

sion to law. Without submission to law there

is no society and no government. " This neces-

sary co-existence," he says, " of society and gov-

ernment shows the absurdity of the hypothesis

of the social contract. Rousseau presents us

with the picture of men already united together

into a society, but without rule, and exerting

themselves to create one; as if society did not

itself presuppose the existence of a rule to

which it was indebted for its existence. If

there is no rule there is no society ; there are

only individuals united and kept together by

force. This hypothesis, then, of a primitive

contract, as the only legitimate source of social

law, rests upon an assumption that is necessarily

false and impossible." The supreme authority

of every country frames laws and ordinances for

the government of the people, and these laws are

changed from time to time to suit the varying

circumstances and development of the people.

As a recent writer has well observed, " it is

impossible to imagine a body of positive law

e(iually fitted for all times and circumstances

;

and experience shows that the symmetry of a

sound philosophical system of jurisprudence

can only be maintained by adapting it from

time to time to the progress and common feel-

ings of the people." I have already called
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fittention to the vast bodv of case or iudare-

made law in the English language, spread over

more than 6,000 volumes of reports.^ As
already stated, these reports are published by

authority. Such publication is for the purpose

of rendering them easily accessible, and to

ensure uniformity of opinion or decision in the

particular court. Courts in our country have

adopted for their guidance the maxim starr

decisis. It is a wholesome rule, and should

have universal application. It would be highly

inconvenient and impolitic if judges of the

same court did not hold themselves bound by

the decisions of their predecessors. N^ot to do

so would introduce uncertainty and confusion

into our jurisprudence. When a court has,

after mature consideration, decided a principle

of law, it should not thereafter, except upon

rare occasion, depart from that decision. All

courts should hold themselves bound bv their

decisions until corrected by a court of a-ppeal.

We base our personal relations, and the acquisi-

tion and tenure of property, largely upon the

judgments of our courts. What security would

there be either for person or property if it were

allowable or customary for those courts to be

guided by no principle, to respect no former

decision, but to decide according: to the then

IVNow (1898) fully 7,000.
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view of the tribunal ? People may have ac-

<iuired property upon the reasonable expecta-

tion that a court of law will be consistent with

itself, will respect its own decisions, and will

not, by a vacillating, contradictory course, in-

troduce doubt and confusion into the adminis-

tration of justice. A moment's reflection w^U

indicate what would be the result of such a

course. I purchase property, knowing at the

time the rule of law governing my right to

acquire and retain. I purchase upon the faith

that the law is and will continue to be as ex-

pounded by the court. Would it not be unjust

for the court, after my purchase, to lay down a

contrary doctrine, and thus, it may be, divest

me of what I have purchased in good faith

relying on the consistency of judicial decision ?

How unfortunate would be such a condition of

affairs. But in continental Europe judicial

decisions in general have no binding effect a8

precedents. It is submitted, the common law

system, in this respect, surpasses its rival, the

civil law system. There cannot be much real

or substantial progress in a country where the

administration of law is uncertain. The prime

necessity for true progress is faith in the stability

of the institutions of the state, and an assur-

ance that the citizen, within proper limitations,

will be free in person and undisturbed in the
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jiossesBion of liis property. These are objects

which should never be lost sight of by law-

makers or the administrators of the law. The
great object, then, of our legal system is to

protect the individual in the pursuit of happi-

ness, in social and intellectual dcvel()[)ment,

and in the acquisition of wealth. Writers of

eminence have maintained with great force the

superiority of our common law over its great

rival system, the civil law, to accomplish these

objects. Judge Cooley, in a clear and masterly

analysis, says :
" But on the whole the system

was the best foundation on which to erect an

enduring structure of civil liberty which the

world has ever known. It was the peculiar

excellence of the common law of England that

it recognized the worth, and sought especially

to protect the rights and privileges of the indi-

vidual man. Its maxims were those of a sturdy

and independent race, accustomed to an unusual

degree of freedom of thought and action, and

to share in the administration of public aft'airs

;

and arbitrary power and uncontrolled authority

were not recognized in its principles. Awe
surrounded and majesty clothed the king, but

the humblest subject might shut the door of his

cottage against him, and defend from intrusion

that privacy which was as sacred as the kingly

prerogatives. The system was the opposite of
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servile; its features implied boldness and inde-

pendent self-reliance on the part of the people

;

and if the criminal code was harsh, it at least

escaped the inipiisitorial features which were

apparent in criminal procedure of other civil-

ized countries, and which have ever been fruit-

ful of injustice, oppression and terror."^ Sir

Frederick Pollock^ discusses this question in

his usual clear cut manner. He admits that

the civil law failed of ol)edience in only one

corner of Europe, and that was in England.

He expresses the opinion that the world and

civilization have gained in consequence. If

such had not been the case there would have

been no rival to the civil law system. He
further declares that " It is hardly too much
to say that the possibility of comparative juris-

prudence would have been in extreme danger

;

for broadly speaking, whatever is not of Eng-

land in the form of modern jurisprudence is

of Rome, or of Koman mould. In law, as in

politics, the severance of Britain by a world's

breadth from the world of Eome has fostered

a new birth which mankind could ill have

spared. And the growth of English politics is

more closely connected with the independent

growth and strength of English law than has

* Con. LiraJlations, p. 30.

^ Oxford Lectures, London, 1890, p. 46.
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been commonly perceived or can lie gathered

from the common accounts of English history."

Continental Europe has been governed by the

civil law— a system which, as already stated,

did not find much favor with the English peo-

ple, as it was thought to favor absolutism in

government. As early as 1149, Vacarius, a

distinguished continental jurist, delivered lec-

tures on the civil law at Oxford, and wrote

«ome works on that system for the use of the

students. But the prevailing prejudice against

the system was so strong that King Stephen

prohibited his lecturing and ordered the des-

truction of his books. Our Saxon forefathers

were ever imbued with a strong sense of per-

sonal freedom, and in all cases resolutely re-

sisted every effort to impair that freedom.^

The acquisition of property is governed by

law, and property is held, enjoyed and trans-

ferred under well known principles of legal

rights. Property is usually divided by legal

writers into three classes— real, personal, and

mixed, but for all practical purposes we may
say, generally, there are two kinds of property,

real and personal. In former lectures atten-

^ The reader will be well repaid by a perusal of Dillon's

Laws and Jurisprudence of England and America ; Scrutton's

Influence of Roman Law upon English Law; and Pollock &
Maitland's History of English Law.
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tion has been called to the forms and other

requisites observed in creating contractual re-

lations. It is not necessary at this time to

dwell upon those phases of acquiring and trans-

ferring property. Man in his primitive state

acquired a right of property by occupancy. In

fact the principle of acquisition by occupancy

is more comprehensive than is generally sup-

posed. The roving hunter at night pitched his

tent on the mountain side, or in the valley be-

side th stream, and so far as the rest of the

world was concerned he was the owner of the

land he occupied, but only so long as his occu-

pation lasted. The moment he struck his tent

and left the spot his ownership ceased, and it

was equally competent for the next comer to

take possession and occupy under a similar

tenure. The birds of the air, the fish of the

waters, the fruits of the earth, belonged to those

vv'ho f rst secured them, which wa^ title by occu-

pancy. In thaf: early primeval time the boun-

ties of nature were capable of being owned by

all, and enjoyed as fully and freely as the air

we breathe. But in process of time the noma-

dic habit ceased. Societv took form, ai\d the

idea of proprietorship grew and developed, so

that now it is difficult to find anything, outside

of the air of heaven, without an owner. And
it is quite certain that there would be \n) great
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difficulty in organizing a trust or combine to

bottle and sell by the mouthful the air we
breathe, if there were but slight chances of

success in the attempt. Speaking chiefly of

personal property, we acquire title by original

acquisition, by transfer, through act of the law

;

and by transfer, through act of the parti .. In

this division I follow the commentaries of Chan-

cellor Kent. It is sufficiently comprehensive

to include all possible cases. By original ac-

quisition is understood acfjuisition (1) l)y occu-

pancy, (2) accession. This latter division in-

cludes natural increase of flocks and herds,

accretion of the soil. And (8) we have acqui-

sition by intellectual labor. Under the latter

division v/e have patents of invention and

copyright of authors. A person under our law

can have as substantial a right in, and as full

enjoyment of the works of his ingenuity and

genius, as in the labor of the hand. This

description of property bears a very close rela-

tionship to property acquired by occupancy.

In fact the right of proprietorship arises from

a species of occupancy. The inventor of the

steam-engine, the spinning-jenny, the incan-

descent lamp, is as much entitled to property

therei 1 on account of first occupancy as the

pioneer on the open prairie is entitled to ov.^^n-

ership of the land he reclaims and occupies.
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The principle in both cases is the same. The
law which guarantees to an inventor or author

the fruits of his labor has a direct tendency

to stimulate and encoi .;.! , in such pursuits.

From the labors of the ..iventor, the man of

science, the man of letters, have arisen forces

and influences which have in larije measure

aiFected the world for good. ft is therefore

the part of wisdom to protect all these classes

in the acquisitions of their respective pursuits.

We acquire property under the second division

by forfeiture, judgment of a court, insolvency,

intestacy, and it may be by some other methods.

Under the third head, i. e., by the act of the

parties, we acquire by gift, which may be (1)

inter vivos., i. e., one can make a valid gift of

property to another without reference to any

future event, and to take eifect absolutely and

at once ; or (2) the gift may be one causo mortis,

i e., one in contc. iplation and expectation of

death can make a gift of personal property to

take effect in case of death, but which will be-

come void in the event of the donor recovering

from his illness. There is much curious dis-

cussion, and there are many adjudications of

courts upon this subject. It is, however, not

necessary to pursue the subject further, except

to say in the case of a gift causa mortis there

must be a delivery of the intended gift, either
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actual or constructive, and this must be done

at a time when the donor is in contemplation

of death.

T now desire to discuss briefly the question

of contracts, as the second method of acquiring

property is by contract— by act of the parties.

A contract is " an agreement between compe-

tent parties, upon a legal consideration, to do

or to abstain from doins; some act." It is not

necessary to discuss the three divisions of con-

tract. It will be ([uite sutHcient in this connec-

tion to confine our attention to simple contracts,

or contracts by parol, i. e., contracts either

verbal, or in writing not under seal. A cm-
tract to be valid must be between competent

parties, that is, between parties capable of con-

tracting. Sir Frederick Pollock, in his well

known work on contracts, says :
" Every agree-

ment and promise enforceable by law is a con-

tract." There can be no contract between

parties incapable of contracting, or agjiinst

whom you cannot enforce the agreement. An
idiot or luiuitic cannot enter into a valid con-

tract. An infant and a married woman' stand

' This has since been changed in this province by 58 Vict.,

c. 24. A married woman now can sue and be sued in respect

of her own property as if she wore unmarried. The leginlii

ture has in great measure adopteci the English Married

Woman's Property Act of 1882.



i ;,

174 THE OBJECT OF LAW.

in much the same position. It is of the essence

of a contract that there must be an assent—

a

mutual agreement between the parties. But

no assent can be given by a!i idiot or lunatic.

Not being capable of assentiiig or agreeing,

they cannot enter into a binding contract. The
law also, in order to protect infants, person*

und(T the ngo of twenty-one years, has d<f:' Jared

that they cannot liind tlieiiiHMlvofl by (-(Mitract,

and tlie same is tlio case with married wiiUK'ti*

wilhoiil llin mMiHnnt of tlicir husbands. In-

stances have arisen where thu onIhIi'h of aM

these cltiHHi's luive been held liable ibr neces-

saries supplied, but, speaking generally, the

law is as I have stated. Pothier, the great

French jurist, in his work on Obligations,^

says a contract is a " particular kind of an

agreement"; that "an agreement is the con-

sent of two or more persons to form some en-

gagement, or to rescind or modify an engage-

ment already made"; and that "that kind of

agreement, the object of which is the formation

of an engagement, is called a contract." He
further most properly states that " a contract

includes a concurrence of intention in tvv^o

parties, one of whom promises something to

the other, who on his part accepts such prom-

*This is now changed, as already stated.

' Vol. 1, p. 3, translation by Sir William Evans. ,

If I:;
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)j
ise." In this sense it is held, both by the com-

mon and civil law, that a person so intoxicated

as to be wholly incapable of understanding the

nature of his act, will not be bound. But in

all these cases there are limitations which must

not be overlooked. If a drunken man or a

lunatic confirm his undertaking or agreement

after his debauch has worn off, or his mind has

become lucid, such confirmation will be bind-

ing upon him. Vnd in the same manner an

infant, after arriving at full age, may ratify and

confirm a contract made when under age. This

guiiH III Hh(MV that all such contraclH »ire void-

able, but not void. Tiiei'u riiiiHt not only be

competent parties, but a valuable consideration

to support the contract. It does not follow

that the consideration must be ample, must be

the full market value for the services rendered

or the article sold, but yet it must be what is

known in the law as a valuable consideration.

An agreement between debtor and creditor, by

which the former agrees to pay one-half of his

indebtedness, for which the creditor consents

to releasp or give up the rest of the debt, is not

binding on the ground there is not a valuable

consideration to support the promise to give

a discharge. The creditor's promise under such

circumstances, although the half has been paid

by reason of the promise, will not relieve the

i
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debtor from payment of the full amount of his

indebtedness. In law the promise is a mere

nudum pactum. The principle is this : an agree-

ment by one to obtain a concession or rebate

for doing that which by law he is already com-

pelled to do, is not a sufficient consideration

upon which to ground a valid contract. If I

owe the sum of $100, the law implies a duty

on my part to pay the full amount. A pay-

ment of $50, although met by the promise that

its payment will discharge the full claim, is not

sufficient to accomplish that object. The law

holds me liable to pay the full amount of the

claim. If, however, the debt were not yet due,

but existing, and the creditor agreed to accept

ji T>.irt in consideration of immediate payment,

that would be a good consideration for the ex-

tinguishment of the whole indebtedness.

I refer to these phases of legal growth to

indicate the social and commercial develop-

ment which has taken place since Anglo-Saxon

times. This has been well considered by two

of our most prominent living writers on legal

questions. In a late work' the> say: " Pro-

cee<ling to the usual subject matters of Anglo-

' Pollock & Maitland, History of English Law, vol. 1, p.

21. This work was published after the delivery of this ad-

dress, but the quotation has been incorporated in the article

as very applicable.
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Saxon jurisdiction, we find what may be called

the usual archaic features. The only substantive

rules that are at all fully set forth have to do

with oifences and wrongs, mostly those which

are of a violent kind, and with theft, mostly

cattle-lifting. Except so far as it is involved in

the law of theft, the law of property is almost

entirely left in the region of unwritten custom

and local usage. The law of contract is rudi-

mentary, so rudimentary as to be barely dis-

tinguishable from the law of property. In fact

people who have no system of credit and very

little foreign trade, and who do nearly all their

business in person and by word of mouth with

neighbors whom they know, have not much
occasion for a law of contract." The devel-

opment of commercial intercourse, and the

requirements of a higher civilization, have

rendered necessary precise rules as to the law

of contract. If the consideration of a con-

tract is to do an immoral or illegal act, or

contrary to public policy, the contract is not

enforceable. If a person rent a house for

the purpose of allowing the same to be used

as a bawdy house or house of ill-fame, the

purpose would be immoral, and the owner

or landlord could not collect any rent. Enter-

ing into a contract, the direct effect of which

will be to cause a violation of law, will avail

M
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nothing; such contract cannot be enforced;

Take a very pertinent iUustration. The Canada

Temperance Act is in force in some of the

counties of this province. If a person residing

and carrying on business in a county where the

act is in force went to the city of Saint John,

where the act is not in force, and purchased

intoxicating liquors from a dealer to take to his

place of business for sale, the seller cannot re-

cover the price if he knew, or had reasonable

grounds for believing, the liquors w^ere to be

taken to such county for sale. There are two

kinds of simple contracts, express and implied.

If I purchase from any one of you a cargo of

flour, and agree to pay $5 a barrel for it, which

is accepted, that is an express contract as to

price. Nothing in that case is left to inference

;

all the terms as to price are stated ; or, in other

words, the contract is express. If, on the

other hand, I send to a flour merchant and

request him to forward me a cargo of flour,

saying nothing as to price, the la\Y raises the

inference of a promise on my part, upon re-

ceipt of the cargo, to pay such price as is

reasonable and customary. Again, if I permit

a workman to labor in my fleld, or on my build-

ing, under such circumstances that it could

not be inferred the work was gratuitous, the

law raises a presumption that a tacit agreement
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exists by which I am legally bound to pay for

the labor what it is reasonably worth. These

are all instances of implied contracts, and when
the implication of an agreement once arises,

the contract is as binding and as capable of

enforcement as if it were express. These are

instances of contracts made directly between

the parties, or under such circumstances as are

tantamount to direct agreement. The changed

conditions of conducting business by reason of

postal, telegra[)hic, and telephonic communica-

tion, have caused the courts to lay down rules

as to when the contract is complete. ^Ve all

know, as a matter of fact, that the business of

the world now could not well be carried on

except by correspondence. From this cause

curious questions have arisen for the decision

of the courts. I have already stated that a

contract includes a concurrence of intention in

two competent parties at a given time to enter

into an agreement. When the proposal is

made and accepted, it becomes a contract, but

not until then. Suppose, then, I write to a

merchant in Montreal offering to purchase

from him a cargo of sugars at a stated price

;

the correspondent receives the letter in due

course of post, makes up his mind to accept

the offer, and writes me to that effect. The
next day, however, before the Montreal mer-
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chant has writton his acceptance, I change my
mind, and at once write him to that effect.

Our letters, it may be, cross each other, mine
of revocation, his of acceptance. What, under

such circumstances, are the relative rights of

the parties? Pothier, in his work on Sales,^

says :
" The consent of the parties, which is of

the essence of the contract of sale, consists in

a concurrence of the will of the seller to sell a

particular thing to the buyer for a particular

price, and of the buyer to buy of him the same

thing for the same price. IIow ought this

consent to intervene, and in relation to what ?
"

This writer, following the rule of the civil law,

declares that the proposer can revoke an offer

sent by letter, and that such revocation is valid^

although the merchant to whom the proposal

has been made accepts and despatches his letter

of acceptance before he receives the letter of

revocation. Pothier evidently sees the illogi-

cal position this statement of the law involves,

for immediately after he admits that, if the

merchant forwarding an acceptance is put to

any expense, or is occasioned any loss in con-

sequence of the proposer's revocation, he must

be indemnified by the proposer. The right to

indemnity must logically rest upon a breach of

contract, but if there has been no contract,

' Cushing's ed., Boston, 1839.

I
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then there can h^avc been no breach, and con-

sequently no right to iiuleninity. The Englisli

rule is different. If the merchant to whom the

proposal is made, before notice of revocation,

by post or telegraph in the usual course of

business, accepts the proposal, a valid contract

is made at the time of posting the letter or

sending the telegram, although tlie proposer,

before his receipt of the letter or telegram, has

sent a revocation. And this is the case, although

the acceptance may have miscarried, and may
have never reached its destination.^ If the re-

vocation reaches the acceptor before he serds

his acceptance, then, of course, there can be no

binding contract. But not having received any

such intimation of change of offer, a contract

is completed the moment the acceptor mails or

despatches in the usual course his acceptance

of the terms of the proposal. It is necessary

to say that the acceptance must be uncon-

ditional and in the terms of the offer. If I

offer to sell an article of merchandise of a cer-

tain quality and at a certain price, and accord-

ing to certain specified modes of payment, there

will arise no contract if the one to whom the

offer is made consents, but upon concisions at

variance with the terms proposed. The ac-

ceptance must be in the identical terms of the

^ Pollock on Contracts, 5th ed., p. 36.
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offer, otherwise there will be no binding con-

tract. For instance, if I offer to sell a cargo of

sugars at a stated price, to be paid for in three

months from delivery or sale, and you reply,

" Yes, I will take the sugars at the price you

name, but I must have six months for pay-

ment," no contract arises ; the parties are not

agreed as to terms. It will thus be seen that

law adapts itself to the changing conditions of

society or national growth. Law has for its

object the permanence of society and the pro-

motion of the interests of the individuals com-

posing that society. The state and the indi-

vidual have reciprocal interests. What really

benefits one must also benefit the other.

I cannot conclude better than by quoting

from Guthrie's introduction to his translation

of Savigny.^ His words are judicious; they

express what I believe to be proper views. He
says :

" Law is thus in a state of perpetual

growth ; and the main and most influential

condition of this grov/th is its generation within

a community held together by a common spirit

and common traditions. The character and
whole outward circumstances of the nation in

which it springs up determine in a very great

degree the nature and peculiarities of each

system of law; and the rapidity of its growth,

* Private International Law, p. 36.
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and the promptitude with which it is adapted
to the necessities and opinions of those who
live under it, are in some proportion to the
perfection of the national organization. The
stiite is the organ of the growth of law within
the nation. As a family expands into a nation,

the rudimental forms of law and of the state

(which is itself the highest production of the
spirit of law) are developed simultaneously,
and go on to more perfection as the nation
advances. In short, the birth of society and
of law is one. Ubi societas ibi jus est.''
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