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DIARY FOR JULY,

1. Frid. Dominion Day. Long Vacation begins. L{ist
day for County Treasurer finally to examine
assessment rolls, &c.

8rd Sunday after Trinity.

County Court (except York) Term begins. Heir
and Devisee sittings commence. Last day
for notice of trial for County Court York.

County Court Term ends.

4th Sunday after Trinity,

General Sess. and County Court sittings York.

5th Sunday after Trinity.

Heir and Devisee sittings end.

St. Mary Magdalene,

6th Sunday after Trinity.

St. James.

7th Sunday after Trinity.

The Local Gourts’

MUNICIPAL GAZETTE.

3. SUN.
4. Mon.

9. Sat..
10. BUN.
12, Tues.
7. SUN.
19. Tues.
22, Frid.
24, SUN.
25. Mon.
31. SUN.

JULY, 1870.

EXEMPTIONS FROM TAXATION.

The recent case of Pirie and The Corpora-
tion of Dundas, reported in 29 U. C. Q. B.
P. 401, is an important decision as to the
exemption of manufactures from taxation,
under 31 Vie. ch. 30, sec. 44, and as to power
of municipality under that act.

Section 44 of the Ontario Act, 81 Vic. ch. 80,
as our readers are aware, empowers municipal
Corporations to exempt from taxation for not
More than five years manufactures of woollen,
Cottons, glass, paper, and such like com-
Wodities.

Under this section a by-law was passed by
the Corporation of the Town of Dundas,
®nacting that every person or firm thereafter
COmmencing any new manufacture of the
Bature contemplated by the section, who
Should employ therein more than $1,000, and
Pay to operatives more than $30 weekly,
Should be exempt for five years as to such
Property. .

It was provided that the property should
Bevertheless be assessed, but entered in a
Separate page of the assessment roll, and that

© cleck was to post up a list of such pro-
Perty, and the Court of Revision should hear
nd determine complaints against such exemp-

Ons, and if they were sustained should place
® property on the roll in the ordinary
lumn, :

The persons claiming exemption were also
Tquired to file yearly a statement, verified
Under oath, shewing the capital employed and

¢ sum paid for wages.

Upon the question being brought before
the Court of Queen’s Bench on a motion to
quash the by-law in whole or in part for
illegality, on the grounds that the by-law and
its several provisions were in excess of the
powers conferred on municipal corporations
by the Legislature: that the by-law was for
the exemption of “ manufactures,” not “ manu-
facturers ;" that it discriminated between old
and new manufactures, in favor of the latter
as against the former: that it did not specify
the particular classes of manufactures nor
pame the manufacturers intended to be ex-
empted: that it delegated to others the power
to make such exemptions: that it provided
for the amendment of the assessment rolls,
suthorized extra judicial oaths, and assumed
to confer powers and to impose duties on the
Court of Revision, &ec.

"It was held, that the by-law was bad, for
exempting new manufactures only in prefer-
ence to those of the same kind already
established, and for exempting only those
persons doing a specified amount of business,

The Court thought, however, that all manu-
facturers of the same trade might be exemp-

ted, 80 as to give them an advantage over

other trades,

It was also held, that the by-law would not
have been bad for exempting manufactures
instead of manufacturers, nor for requiring
the oath, ner on account of the provisions as
to the assessment of the property and the
reference to the Court of Revision.

Buat it was doubted whether it would have
peen objectionable to empower the mayor or
the clerk to decide upon applications for ex-
emption,

We learn with much pleasure that Mr.
Gowan, Judge of the County Court of the
county of Simcoe, and Chairman of the Board
of County Judges, has started on a trip 0
England and the Continent for the benefit of
his health, having been granted a long-leave
for that purpose should he require it.

If ever a man earned a holiday Judge
Gowan has; for twenty-seven years he h‘f
been unremitting in the discharge of his judi-
cial duties, and we believe we are correct in
saying that the whole extent of his leave
during that long period, except on official
business, has scarcely exceeded in all four
months, The members of the Bar and the
officials of the County, on hearing of his in-
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tended departure, presented him with a fare-
well address conveying their feelings of respect
and wishes for his future welfare. The Board
of Public Instruction for the County also
passed a resolution to the same effect.

We desire to join with his numerous other
friends in wishing him a pleasant and bene-
ficial voyage and a safe return.

SELECTIONS.

THE POWER OF ONE PARTNER TO
BIND THE FIRM BY SEALED
INSTRUMENT.

That one partner cannot bind his co-partners
by any instrument under seal, is a general
rule firmly established, and we believe not
.questioned by any decision, either in England
or America. The leading case is Harrison V-
Jackson, T Term Rep. 207, decided by the
Court of King’s Bench, in 1797. In delivering
the opinion of the court, Lord Kenyon, C. J+
said: “The power of binding each other b’];
-deed, is-now, for the first time insisted on.

* % Then it was said, if this partnership
were constituted by writing under seal, that
gave authority to each to bind the others by
deed ; but T deny that consequence just 88
‘positively as the former; for a general part:
nership agreement, though under seal, does
not authorize the partners to execute deeds
for each other, unless a particular power be
given for that purpose. This would be a most
alarming doctrine to hold out to the mercantile
world ; if one partner could bind the others
by such a deed as the present, it would ex-
tend to the case of mortgages, and would en-
able a partner to give to a favourite creditor 2
real lien on the estates of the other partners.’

The same point had already been decided 10
Pennsylvania, thirteen years earlier, in Gerar
v. Busse et al., 1 Dallas, 119. In that case
one partner had executed a bond and warrant
to confess judgment, to which there was one
seal, and the signature *“John A. Soyer, for
Basse & Soyer.” Judgment was entered on
the bond against both partners, and the court
held it good only as to the one signing, and
gave the plaintiff leave to strike out the pame
of the other. In delivering the opinion of the
court, Shippen, ,President, said: * there can
be no doubt that in the course of trade, the
act of one partner is the act of both., There
is virtual author.ity for that purpose, mutually
given by entering into partnership, and in
everything that rel.ates to their usual dealings
each must be considered as the attorney of the
other. But this principle cannot be extended
further to embrace objects out of the course
of trade. [t does not authorize one to execute
a deed for the other; this does not result
from their connection as partners; and there
is not a single instance in the books which
€an countenance such an implication.”

The principle thus laid down in these two
cases has been very rigidly adhered to in Eng-
land, but in the United States there has al-
ways been more or less disposition to limit its
generality, and though, as a general rule, it
has not been shaken, yet several important
exceptions may now be considered as firmly
established in most of the states. Thus in
Hart v. Wither, 1 Penn. Rep. 285, though the
Supreme Court of Pennsylvania decided that
the other partners were not bound by the deed,
nothwithstanding it had been given in a trans-
action in the course of business of the firm,
and the benefit had beea received by them,
yet Huston, J., dissented, and stated his rea-
sons so briefly and pointedly, that they are
well worth reproducing in his own language.
“The grounds on which one partner is not
permitted to bind the other by deed, in Eng-
land do not exist, or at least, all of them do
not exist here. They are: 1st. That the con-.
sideration of a deed cannot be inquired into—
here it can. 2nd. That a bond will bind the
lands of any partner who has lands, after his
death—here a common note, nay account, is
recovered after the death of the debtor out of
land. It is admitted, even there, that one
partner may bind another by bond, sealed in
his presence, although with but one seal. This
must be solely because his assent is clearly
proved by his being present and agreeing, not
dissenting; now I cannot see why assent
clearly proved in one way is not as effectual is
assentclearly proved in another. Here, the offer
was to prove that each of the partners, who.
were iron masters, and had lands in partner-
ship, as well as chattels, were in the constant
habit of making contracts under seal, which
were ratified by the others, and the benefits
enjoyed by them—that this contract, on the
face of it for wood, was for wood for their iron
works, and was actually used at them and the
benefit enjoyed by them all. I would then
have permitted this to go the jury, and if they
found a clear assent either before or after,
would hold them bound. One partner is often
bound in equity, differently from what he is
at law, because he has received the benefit:
Lang v. Keppele, 1 Bin. 123. I would con
fine the power to partnership transactions,
and to property which came into partnerships
and was enjoyed by them under a contrac

which they knew was made by one of the
firm.”

Subsequent cases, not only in Pennsylvanid
but in most of the other states, have establish
ed the law in substantial conformity with the
principles of Judge Huston’s opinion. The
leading cases on this point, are Gram v. Seton
1 Hall, 262, and Cady v. Shepherd, 11 Picker’
ing, 400. In the former case the Superiof
Court of New York City determined that op®
partner cannot make a sealed instrument, evé ¢
though it be necessary in the usual course ©
business of the firm, unless authorized by_‘ohe
other partners, but authority need not be glV,zE
expressly or under seal, but may be impli
from the natare of the business or the condu®
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of the partners. The instrument sued on in
that case was a charter party, but an elaborate
opinion was given by Jones, C. J., covering
the whole class of sealed instruments. In the
other case, Cady v. Shepherd, the Supreme
Court of Massachusetts held, that the instru-
ment would be valid and bind the firm, if pre-
viously authorized or subsequently ratified by
them, and that such authority or ratification
may be by parol.
settled law in most of the states, that either
previous authority to a partner or subsequent
ratification, will make his deed valid to bind
the firm, and that such authority or ratification
may be by parol: Fickthornv. Boyer, 5 Watts,
159; Bond v. Aitkin, 6 W. & S., 165 (over-
ruling Hart v. Withers, 1 Penn. 285  and
adopting the reasoning of Huston, J., already
quoted) ; Mackay v. Bloodgood, 9 Johns. 285;
Smith v. Kerr, 3 Comst, 144 ; Swan v. Sted-
man, 4 Met. 548; Pike v. Bacon, 8 Shepl.,
280; Fleming v. Dunbar, 2 Hil, 8. C., 532 ;
Fant v. West, 10 Rich. Law, 149; Drumright
v. Philpot, 16 Ga. 424; Grady v. Robinson,
28 Ala 289; Gwin v. Rooker, 24 Mo. 290;
Price v. Alezander, 2 Greene, Iowa, 427T;
Haynes v. Seachrest, 13 lowa, 455; Hender-
¢on v. Barbee, 6 Blacke,, 26 ; Day v. Lafferty,
4 Pike, 450 ; McDonald v. Eggleston, 26 Vt.,
154 Remington v. Cummings, 5 Wis., 138
Wilson v. Hunter, 14 Wis., 683; Shirley v.

- Fearne, 33 Mi., 653; Foz v. Norton, 9 Mich.

207; Charmanv. McLane, 1 Or., 339 ; Lowry
V. Drew, 18 Tex. 786.

In a few of the states, however, it would
Seem that the strict technical reasoning of the
English cases has prevailed, and it is held that
to make the deed good there must be express
authority (or ratification) under seal : Little
V. Hazzard, 5 Harrington, 291; Turbeville v.
Ryan, 1 Humphreys, 113 ; Napier v. Catron,
2 Hump. 534. In Kentucky the question

ardly seems settled. The early cases of
Trimble v. Coons, 2 A. K. Mars, 275, and
Oummings v. Carsily, 5 B. Mon., 74, held
that the authority must be under seal, but the
latter case of Ely v. Hair, 16 B. Mon. 230, goes
Upon the ground that parol authority or rati-

cation will be sufficient, but does not notice
Or expressly overrule the previous decisions.

Trimble v. Coons, Peirson v. Carter, 8
Murphy, 821, and s few other of the earlier
\Inerican cases, appear to sanction the Eng-
ligh ryle (founded on the ancient decisions, that

¢ same piece of wax might serve for the seals

Of several obligors), that if the deed was seal-

&d by one in the actual presence of the other,
X would bind both, thus making a most singu-
8t confusion of the authority itself, and the
®vidence by which it is proved, the founda-
Yon of an unsubstantial distinction effectually
18posed of by a few words in the opinien of
,H“'Ston, J.,in Hart v. Withers, already quoted
This distinction is now, however, abandoned
0 most of the American cases, In Modiset?
Y. Lindley, 2 Blackf. 1 19, it is expressly held
that presence is merely evidence of consent,
Or there the partncr, though present, not

It may now be taken as

having knowledge of the act, was held not
bound. Butin Gardner v. Gardner, 5 Cush.
483, it is held that signing by one person
(whether partner or not) for another in his
presence, and by his express direction, is a
good signing by the latter; the opinion of
Shaw, C, J., though very brief, and apparent-
ly not much considered, appearing to sustain
the soundness of the distinction between an
act done in or out of the presence of the party
sought to be charged. In Lambden v. Sharp,
9 Humphreys, 224, it was held that where
there are more signatures than seals, the court
will presume that several of the parties adopt-
ed the same seal, but this presumption may
be rebutted by evidence, and it will then be a
question for the jury, whether the instrument
is sealed by all.” And if the signature be in
the firm name only, it will be presumed to be
the Several signature and seal of all the part-
ners, but open to rebuttal by plea and evidence
as In other cases. To the same effect are Davis
v. Burton, 3 Scam., 41, and Hatch v. Craw-
ford, 2 Porter (Ala.), 54.

In_all the foregoing cases it is to be borne
in mind that the instrument must be made in
the firm name, and purport to be the act of
thefirm. For if the partner though authorized
to execute a deed in the partnership name,
does In fact make it in his own name merely,
it will bind himself only, and will moreover
merge the firm debt, if the latter be on a
simple contract, so as to discharge the other
pariners: United States v. Ashley. 3 Wash.
C. C., 508. And the same effect will follow
according to the authority of some cases, if
the partner signing the firm name is not au-
thorized to doso. In such case the suitshould
be 8gainst the party signing as on his indivi-
dusl obligation: Olement v. Brush, 8 Johns.
Cas. 180; Buttonv. Hampson, Wright (Ohio),
98; Nannely v. Dokerty, 1 Yerger, 26; Waugh
v. Carriger, 1d,, 81; Morris v. Jones, 4 Har-
ring- 428. And if the bond be declared on
agsinst both as a joint obligation, no recovery
can be had even against the one who signed:
Lucas V. Sanders, 1 McMullan, 311. In an ac-
tion by a firm, however, on a sealed instrument,
the defendant cannot plead that it was exe-
cuted by one partner only, for the suit is &
rstification by all who are joined in it: Lodge
v. McHay, 4 Ala. 346,

The doctrine that a bond in the firm name
by & partner not authorized to make it, merges
a simple contract debt of the firm and substi-
tutes the sealed obligation of the partner sign:
ing, has not, however, commanded universal
assent.  In Doniphan v. Gill, 1 B. Mon. 199,
it Was expressly rejected, the court holding
that there was no merger where it appeared
on the face of the instrument that there was
no 8uch intention in the minds of the parties
at the time of execution. To the sampe effect,
apparently, are Fronebarger v. Henry, 6 Jones,
LaW, 548, and Despatch Line v. Bellamy Man.
0o, 12 N, H. 235.

All of the foregoing cases, moreover, assume
tbat the transaction in which the bond is made
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is one arising in the due course of the partner-
ship business. Otherwise the partner is on
the same footing with any stranger, and to
validate his act it must appear to have been
expressly authorized under seal. Thus, in
Ruffner v. McConnel, 17 Ilis., 212, it was
held that one partner, even though expressly
authorized by parol, cannot convey land or
make a contract specifically enforcible against
the others. See also Bewly v. Innis, 5 Harris,
485, and Snyder v. May, 7 Harris, 285. For
the same reason bonds of submission to arbi-
tration, and warrants to confess judgment,
have been uniformly held invalid, unless au-
thorized by sealed instrument ; they are not
in the regular course of business, and there-
fore not partnership transactions: Karthaus
v. Ferrer, 1 Pet., 222; Crane v. French, 1
Wend., 811 ; Armatrong v. Robinson, 5 G. &
J., 412; Barlow v. Reno, 1 Blackf, 252;
Sloo v. State Bank, 1 Scam. 428; Mills V-
Dickson, 1 Richards, 487. But if an award
be made, and the money received by both, or
by one in the firm name, the acceptance will
be good either as a release or as accord an
satisfaction: Buckanan v. Curry, 19 Johps.
137; Lee v. Onsott, 1 Pike, 206,

Having thus considered how one partner
may bind his co-partners by sealed instrument
with their consent, and how that consent may
be proved, we come now to how he may bin
them without their conmsent. And first, he
may release a debt by sealed instrument.
This is well settled both in England and the
United States : Bowen v. Marquand, 17 Johns,
58 ; Smith v. Stone, 4 Gill & J. 810; Morse V-
Bellows, T N. H., 549; and he may authorize
an agent, under seal, to release: Weils V-
Evans, 20 Wend,, 2515 8. C., 22 Wend., 824
So he may sign a composition-deed with 8
debtor of the firm: Beach v. Ollendorf, 1
Hilton, 41.  The reason that a release is go
is stated by Kent, C. J., in Pierson v. Hooker
3 Johns, 68, to be that the deed is good as t0
the partner signing, and a release by one
joint creditors is good as to all, citing Rud-
dock's case, 8 Co., 25. Perhaps an equplly
satisafctory reason is, that the rule itself which
makes the deed of one partner in the partner-
ship name bad, extends only to those cases i
which the effect of the deed would be to charge
the partners with a new liability.

A second class of cases, where a partner may
bind his co-partners under seal without their
consent, express or implied, was marked out
by Chief Justice Marshall at an early day. In
Anderson v. Tompkins, 1 Brock, 456, he said :
«'The principle of Harrison v. Jacks’m, is set-
tled. But I cannot admit itg application in 8
case where the property may be transferred by
delivery under a parol contract. But T cannot
admit that a sale so consummated is appulled
by the circumstance that it is attested by &
deed.” The principle thus enunciated has
always been favorably regarded by the Ameri-
can courts, and it is now well settled in most
of the states, that if the act done would have
been valid without a seal, the addition of the

seal does not vitiate it: Tapley v. Butterfield,
1 Met. (Mass.), 515; Milton v. Mosher, 7
Metc., 244, Everitt v. Strong, b Hill (N. Y.),
1635 Bobinson v. Crowder, 4 McCord, 537;
Dubdois’ Appeals, 2 Wright (Penn.), 236, Deck-
ardv. Case, 5 Watts, 22 ; McCullough v. Sum-
merville, 8 Leigh, 415; Forkner v. Stuart, 6
Grattan, 197; Lucas v. Bank of Darien, 2
Stew., 280 ; Human v. Ouniffe, 32 Mo., 816.
In Kentucky, however, and perhaps in the
other states where the strict ruling of the Eng-
lish cases is followed, this exception is not
allowed. Thusin Montgomery v. Boone, 2 B.
Monr., 244, Robertson, C. J., says: “'The
principle thus settled as to deeds, seems to
have been recognized as applicable to ail con-
tracts under seal to pay money, even though
a seal was not essential to the obligations of
such contract. This may have been a perver-
sion or extension of the principle as to deeds
which was probably applicable at first only.
to such writings as would be ineffectual with-
out a seal, and not to such as might be as
binding and effectual without as with a seal.
All judicial questions, however, has been con-
cluded on this subject also by this Court.”

In conclusion, we may regard the American
decisions as now pretty well harmonized on
the general principle, that a sealed instrument,
executed by one partner only, in the firm
name, is not valid to create a new liability on
the part of ‘the other partners, unless such
liability is one which the partner could have
created without seal, or unless his act was pre-
\nousl{ authorized or subsequently ratified by.
the other partners ; and that such authority
or ratification may be by parol, and may be
inferred by a jury from the acts of the parties
or the course of the business.—dJ. M. L.—The
American Law Register.

S————

——

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

—

NOTES OF NEW DECISIONS AND LEADING
CASES.

InsoLvent Acr, 1865, szo. 13—ExecuTION—
L1zN.—Held, under sec. 13 of the Insolvent Act
of 1865, that where before the assignment tho
money had been made by the sheriff under s fi-
Sa. against the insolvent, the execution creditof
was entitled to it; for that the section applied ’
only where, but for its provisions, a lien would:
have existed on the property in question at th®
execution of the assignment, and not where it
had been converted into money which belonged
to the execution ereditor.

Held also, that, under the circumstances of
this case, set out below, the money must b?
treated as received under the execution.

[By the present Insolvent Act of 1869, 82-33:
Vic. ch. 16, sec. 59, the law has been altered

‘and o lien or privilege shall be created upo®
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either the personal or real estate of the insolvent
for the amount of any judgment debt by the
issue or delivery to the sheriff of the execution,
or by levying upon or seizing under such writ
the effects or estate of the insolvent, if before
the payment over to the plaintiff of the moneys
actually levied under such writ the estate of the
debtor shall have been assigned, &c.]—Sinclair
¢t al. v. McDougall, 33 U. C. Q. B. 388.

Scmoor TRUSTEES — MANDAMUS To CORPORA-
TION TO PROVIDE MONEY — INSUFFICIENCY oOF
EstinATE AND DEMAND.—On application for &
mandamus to compel a municipal corporation to
Provide $3,500 for a board of school trustees, it
appeared that on the 15th March, the trustees
Wrote to the corporation, informing them that
they had passed a resolution on the 12th inst.
directing their chairman and secretary ¢ to wait
on the council at its next meeting, and submit
aa estimate for $3,500, for the purpose of build-
ing a brick school house, the same to be procured
by the 10th April,” and requesting the council
to providé said amount in accordance with the
®stimate. On the same day, after receiving the
letter, the corporation notified the trustees that
they were unable to comply with the demand;
and on the 13th April, an order upon the trea-
8urer of the council by the chairman of the board
of school trustees for the $3,500 was presented,
and payment refused.

Ield, that the statute, which requires the
trustees to prepare and lay before the council an
€3timate, had not been complied with; and that
the demand for payment within thres weeks,
yithont shewing that the corporation had funds
1n hand available for the purpose, was not rea-
Somable. The mandamus therefore was refused.
~In the matter of the School Trustees of Mount
Forest and the Corporaticn of Mount Forest, 83
U.c. @ B. 422.

Bangrupror.—The English Bankruptey Act
of 1861 is made applicable to ‘all debtors,
Whether traders or not.” A person having privi-
l°80 of parliament, and not a trader, was held
Rot exempt from their operation.—Ez parte Mor-
Na.  In re Duke of Newcastle, L. R.5 Ch. 172,

InproTMENT —An indictment charﬁed A. with
3ving made a false declaration before a justice
that he had lost & pawnbroker’s ticket, whereas
®had not lost the said ticket, but *had sold,
™t or deposited it” with one C., as A. well
Bew. Held, that the indictment was not bad
Tor uncertainty, as the words quoted were sur-
Plasage, — Mc Queen v. Parker, L. R. 1 C. C. 225.
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SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

STAYUTE oF LIMITATIONS—JOINT CONTRACTORS
—PAyuesr.—Action on a note made by defen-
dant and L., payable to C., and by him endorsed
to plaintiff, due in July, 1859. Ples, Statute of
Limitations. To take the case out of the statute,
plaintiff proved that one T. C. owing defendant
$30, got an order, with defendant’s assent, from
C., Who then held the note, on L., requesting L.
to pay defendant $30, which he, C., would credit
on the note; and this sum was accordingly 8o
paid, and credited.

Held, clearly a payment by L. on his own
account, and not by or for defendant, so as to
take the case out of the Statute as against defen-
dent —Cowing v. Vincent, 33 U. C. Q. B. 427.

R. W. Co.—Brivat ovER BAILWAY—OBLIGA-
TION TO REpAIR.—Where & Railway Company
cartied the highway across and over their road
by & bridge: Held, under Consol. Stat. C. ch.
66, 8ec. 9, gub-gec. 6, sec. 12, sub-sec. 4, that
the Compﬂny were bound to keep in repair such
bridge and the fence on ench side of it.— Van-
Allen ¥. The Qrand Trunk Railway Company of
Canada, 33 U. C. Q. B. 436.

o

CoPYRIGHT.—1. The proprietor of a newspaper
bas, Without registration under the Copyright
Act, such a property in its contents as will enti-
tle him to eue in respect of a piracy. But the
pirscy of ¢t a list of hounds” is not & case for
an ioterlocatory injunction, as a correct list is
easily got, and it is liable to frequent changes. —
Coz v. Land and Water Journal Co., L. R. 9 Eq.
324

2. Plaintiff wrote an essay for the ¢ Welsh
Eisteddfod,” to prove that the English are the
descendants of the ancient Britons, which he
published, Defendant afterwards did the like.
His book was like plaintiff’s in theory, arrange-
ment, and, to a great degree, in the oitation of
aothorities. The latter facts were explained by
both Parties having taken their references from
Pritchard, and the theory by the occasion of
writig. Two authorities were seemingly taken
from the plaintiff, and certain results were based
upon his tables. The writing was the defendsnt’s.
Hald (reversiug the decision of James, V. C., 0B
the facts), the plaintiff was not entitled to an
injunction,

Defendant had a right to take mthorit.ies even
though sent there by plaintiff’s book, which took
the same,
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An author has no monopoly in & theory pro-
pounded by him.

Per James, V. C. In cases of literary piracy,
the defendant is to acéount for every copy of his
book sold, as if it had been a copy of the plain-
tiff’s.—Pike v. Nicholas, L. R. 6 Ch, 251.

3. Although a rival publisher is not justified
in copying slips cut from & Directory previously
published by another party by having sent out
canvassers to verify them, and to obtain the
lenve of those whose names were on the slips to
publish them in that form, he may use such slips
to direct his canvassers where to go for the pur-
pose of obtaining the addresses anew.— Morris v.

Wright, L. R. 6 Ch. 179.

Deatu.—Those who found a right upon tbe
fact that a person, who has not been heard of for
geven years, survived a particular period, must
establish that fact affirmatively by evidence.

A., a testator, died January 5, 1861, and left
o residue to his nephews. The last that was
koown of B, one of his nephews, was that he
was entered in the books of the American Navy
a8 having deserted June 16, 1860, while on leave
Held, that B. was not shown to have survived A.,
and that his personal representatives could not
claim a share under A.s Will. — In e Phené’s
Trusts, L. R. 6 Ch. 139.

EXECUTOR AND ADMINISTRATOR.—1. The psy-
ment of one legacy by executors out of theirl
own money, as & gratuity, is not an admission of
assets for the payment of others. Neither is &
payment out of the estate of one of two executors
who were also residuary legatees, by his repre-
sentatives, to the survivor in compromise of bis
claim as such residusry legatee. — Cadbury V-
Smith, L. R. 9 Eq. 87.

2. Executors before probate directed A., the
manager of the testatrix’s chemical works, to
continue to manage them, which he did. Goods
of the testatrix thus in A.’s bands as agent of
the executors were seized on £ fa. on the ground
that he was exeoutor de son tort. The exeentor®
afterwards proved the will, Held, that A, wss
not executor de son tort.—Sykes v. Sykes, L. R.
5C. P. 113, ‘

HusBAND AND Wire.—1. Money advanced for
and applied to, the support of a married womsn
who has been deserted and left without support
by her husband, may be recovered of him in
equity.—Deare v. Soutten, L. R, 9 Eq. 151,

Fixturgs.—Trade fixtures, which are annexed
to a building by bolts and screws for the single
purpose of steadying them when in uge, and

which can be removed without injury to the free-
hold, pass to the mortgagee under a previous
equitable mortgage.— Longbottom v. Berry, L. R-
5Q. B. 123,

ONTARIO REPORTS.

QUEEN'S BENCH.

(Reported by C. RomINsoN, Eeq., Q.C., Reporter to the Court.)

LoueH v. COLEMAN ET AL.

Division court bailiff—Notice of action—Seizure under sepa-

rate writs—Joint liability of execution plaintifs.

A Division Court Bailiff is entitled, under C. 8. U. C. ch.
19, sec. 198, to notice of action for a seizure and sale of
goods under execution, although he is indemnified and
directed to sell by the execution creditor.

Held, that upon the facts in this case set out below, there
Was evidence to show that it was one seizure and one.
8ale under the direction and for the benefit of the two
defendants holding separate executions, and that they
were therefore jointly liable.

On the ground of excessive damages, the court refused to
interfere, the exoess being only $50.

20 U. C. Q. B, 867.]

Trespass for entering the plaintiff’s land, and
seizing and taking certain cattle, &c.; with a
count in trover.

Plea, by the defendants Coleman, not guilty,
by Statute, Consol. Stat. U. C. ch. 19, secs. 193,
195, and 198. Pleas by the other defendants,
8imson and Fluke, not guilty ; and goods not the
plaintiff’s,

At the trial, before Wilson, J., at the Spring
Assizes for 1869, at Cobourg, the plaintiff called
Peter Coleman, one of the defendants, who proved
that he was a bailiff of the Division Court, that
he had in his hands two executions, at the res-
pective suits of the defendants Simson and Fluke,
against one John Swain: that he seized the goods
In question under these executions, the other
defendant Colernan being his son and assistant,
and that afterwards these defendants, by separate
bonds, indemnified him, and, being indemnified,
he sold the goods. He first drew a joint bond,
which Simson signed, but Fluke would not join
10 it, and he gave a separate bond, Simson sign-
ing his the day before the sale, and Fluke on
the day of the sale. The witness stated he had
Do indemnity when he seized, but that he had
the orders of the defendants, to go on and seize
the property he found on the place, and ke re-
moved the property and kept it nine days before
selling. He further stated that Fluke and Sim-
8on (the defendants) told bim to seize and not to
interplead, as they would take the property and
sell it: that they did not jointly give him instruc-
tions, but each as to his own execution ; that he.
made the seizure for both on the same day, an
at the same time, and seized enough to satisfy
both executions, and advertised separately under
each. The witners produced the executions
under which he sold the articles.

It was submitted, on the part of the defendants
Coleman, the bailiffs, that the action against
them failed, as they received no notice of actions
and 88 to the other defendants, that there wa?
no joint action or seizure by them to make them -
jointly liable, but separate executions and seps-
rate bonds of indewnity.
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The learned Judge ruled that the bailiffs were
entitled to notice, notwithstanding the indemnity
and direotions to seize and sell; but he would
Not nonsuit, as the case had to go to the jury on
other questions, aud he reserved leave to those
defendants to move to enter & verdict for them if
the court should be of opinion they were entitled
to notice of action. And he further ruled that
there was evidence of & joint seizure.

The jury found for the plaintiff, and $175
damages,

Ilector Cameron obtained a rule nisi to enter &
verdict for the defendants Coleman, and also for &
new trial as to the defendants 8imson and Fluke,
on the ground that the verdict was against law
and evidence ; and for misdirection of the learned
judge, in ruling that there was evidence to shew
a joint liability by the defendants, and in leaving
to the jury the question whether the defendants
Fluke and Simson acted jointly, instead of the
question whether there was any oconcert or agree-
ment between them to act together ; and also on
the ground of the damages being excessive, and
for more than the learned judge direoted the jury
to fiud.

C. 8. Patterson shewed cause, oiting, as to the
notice of action, Consol. Stat. U. C. ch. 19, sec.

198 ; Pollock and Nicol's, C.C. Prac. 856; Parton

v. Williams, 8 B. & Al 330; Burling v. Harley,
8 H. & N. 271; White v. Morris, 11 C. B. 1015.

Hector Cameron supported the rule, and cited
Anderson v. Grace, 17 U. C. R.96; Add. T. 20d
ed. 518; Hume v. Oldacre, 1 Stark. 862: Mazwell
v. Crann, 18 U. C. R. 258. .

Morr1soN, J.—As to the first part of the rule,

am of opinion that the verdict should be entered
for the defendants Coleman, upon the ground
taken at the trial, that there was no notice of
action under the 193rd section of the Division
Counrts Act, Con. Stat. U. C. ch. 19, which re-
quires that for anything done in pursuance of
that act, a notice in writing of any action, and of
the cnuse thereof, shall be given to the defendant
one month at least before the commencement of
the action.

It was contended on the part of the plaintiff,
that as these defendants were indemnified they
Wera not entitled to notice, as they were acting
under the orders of the other defendants. It
appears to me beyond doubt that the bailiffs were
cting under the executions placed in their hands.
The evidence of Peter Coleman showed that be-
fore he was indemnified he seized, removed and
kept possession of the cattle for eight days, and
that he sold the cattle under the executions.
The question of bona fides was not raised, nor
wag the learned judge asked to leave the question
to the jury, for the plain reason that there was
Nothing to shew that the bailiffs were not agting
Bona fide and under the executions.

Such being the case, White v. Morris, 11 C. B
1015, is a conclusive authority in favor of these
defendants, the bailiffis. That was also an action
against two bailiffs of the County Coart and
Others, for seizing and selling goods under sn
®xecution. There the bailiffs entered on the
Premises for the purpose of seizing the goods,
but on finding that they had been assigned to

hite, the plaintiff, withdrew; subsequently,
Upon receiving an indemnity from the execution
Creditors, they re-entered and seized, and sold
the goods. The English County Courts Act, 9

& 10 Vie., ch. 95, seo. 138, bas the same provi-
sion as to notice of action as that coutained in
our Division Courts Act. It was argued there
that the officers being 80 indemnified were nct-
ing under the indemnity, and not under the sta-
tute and that they were not within its protec-
tion. During the arguwment, Jervig, C.J., 8nid bo
cou}d not see why an officer was to be deprived of
o Tight which the statute had given him because
he took an indemnity; snd in giving judgment
he 83ys, «“How can the circumstance of their
taking an indemnity shew that the officers were
not acting in pursuance of the statute? It is
undoubtedly a fact in the case; but, notwith-
standing that fact, the jury were wel! warranted
in finding that they were bond fide acting in
pursuance of the act; and therefore they were
entitled to 8 notice of action, as well as to the
other advantages given to them by the 138th
seo. of the 9 & 10 Vie. ch 95. And Cresswell,
J., 8aid, «Ag to the other issues the ouly evi-
dence to shew that the officers were not scting
in Pursuance of the statute, was the fact of their
baving taken an indemnpity. DBut that fact was
really entitled to little or no weight.” (See aiso
Dale v. Cool, 4 C.-P. 460.)

Then as to the grounds taken in the rule fora
neW trial—namely, that the verdict was against
1sW and evidence, and for the misdirection of the
learned judge in ruling that there was evidence
to 0 to the jury to shew a joint liability by the
oth{:l‘ defendants—after an examination of the
testimony of the bailiff, defendant, who was ex-
smined on the trial, [ am of opinion that the
raling and direction of my learned brother was
right, and that the evidence as to the seizure and
s{lle BPewu one seizure and one sale under the
direction of both defendants, and that the sale
was for their joint beuefit, and quite sufficient to
suppPort the finding of the jury that the bailiffs
acted jointly for the two defendants, Simson and
Fluke.

As to the remaining question of excessive dam-
8ges, from the report of my brother Wilson. I
ehould have been better satisfied if the jury had
limited the damages to the amount suggested to
them by the learned judge; but in cases of this
kind, unless there is so wide a difference between
the amount of the verdict and the amount recom-
mended, as would lead us to the conclusion that
the jury were actuated by or proceeded on some
wrong principle, we ought not to interfere. [
csbDot say that because the jury gave $50 more
that I would probably have awarded the verdict
ghould be disturbed.

The rule will be ahsolute only for so much 8¢
goeks to enter a verdict for the defendant, Cole-.
man, and discharged as to a new trial.

WiLsoN, J, concurred.

Rule accordingly-

RegiNa v. Masox.

Perjury—Indictment—Evidence.

Upon an indictment for perjury committed upon the hear-.
ing of a complaint before a magistrate, the information
having been proved : ‘

Held, upon a case reserved, that it was unnecessary £
Prove any summons issued, or auy step taken to bring
the person complained of before the magistrate ; for s
long as he was present, the manner of his getting there
was immaterial. L

Tho indictient was defective for not shewing the juriadic-
tion over the offence, by alleging where the lignor was
50ld, tho salo of which without license was the com-
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plaint ; but as judgment had been pronounced, this
could be taken advantage of only \H writ of error.
Qucere, whether it was not defective also, for not shewing
that the person complained against was present, or that
a summons issued, and that the magistrate was autho-

i e
sized to proceed ez par {33 U. C. Q. B. 481.]

The defendant was convicted of perjury at the
Aesizes, at Toronto, before @alt, J., who reserved
n cnse for the opinion of this court. The indiot-
ment was as follows: ;

The jurors for our Lady the Qﬂgen upon their
oath present, that beretofore, to wit, on the 16th
day of September, 1869, George Albert Mason
came in his own proper person before A. M.,
Exquire, then and yet being police magistrate of
the City of Toronto, in the County of York, and
one of Her Majesty's justices of the peace jn and
for the said City, and then and there before the
eaid A. M., Eequire, upon a certain information
of . A. Mason,—wherein it was sworn that the
said complainant was informed and believed that
James King (Caroline and Duchess), within the
past three months, to wit, on the 7th day of
September, A.D. 1869, did sell wine, beer, or
spirituous liquors, without a license so to do,
contrary to law,—~in due form of law was duly
sworn and ggve evidence, and did the'n and there
upon his oath aforesaid falsely, wilfully, and
corruptly depose and swear in substance and to
the effect following: ¢ That on Wednesday, the
first day of September, 1869, he, the said G. A.
M., saw one Mrs. King, meaning one M'ary Kinog,
the wife of one James King, of the City of To-
ronto, grocer, band to one H. the bottle (meaning
bottle of brandy) off the shelf, and that said H.
paid her (meaning the said Mrs. King) for it,
nnd that he (meaning the said James King) had
at the time bottles of liquors exposed in his store
for eale,’” which facts were material to the said
issue, and to the matter being enquired into on
the said information—whereas in truth the said
‘G. A. Mason did not on Wednesday, the first day
-uf September aforesaid, see the said Mrs. King
hund to the said H. the bottle of brandy off the
rhelf, and the said H. did not pay her for it, and
the said James King had not at the time bottles
of liquor exposed in his store for sale; and the
said G. A. M. did thereby commit wilful and
corrupt perjury.” :

The information was produced and witnesses
were examined, who swore to the falsity of the
oath of the prisoner. No summons was proved
to have issued on the information. The learned
judge stated, * It does not expressly appear from
my notes that King was present at the examjns-
tion” (before the police magistrate) ¢ but from
what appeared at the trial I am satisfied that he
wns "’

On the close of the oase for the Crown, Me-
Michael, on behalf of the prisoner, objected that
there was no evidence of any case depending
before the police magistrate: that the evidence
-shewed only a complsigt; but there was no proof
that any summons was issued, nor any step taken
to bring the party complained of before the

‘magistrate. The learned Jufige overraled the
objretion, but reserved the point.

The question for the consideratian of the gourt
was, whether the objection was sustained on the
&vilence, and should prevail.

The prisoner was sentenced to be imprisoned

‘in the common jail for twelve months, with hard
Jabour, but execution was respited, under Con.

Stat. U. C. ch. 112, until the question above
stated bad been considered and answered.

McMichael for the prisoner. No jurisdiction
is shewn on the indictment, enabling the police
magistrate lawfully to take the oath or deposition
of the prisoner which was the subject of perjury.
A summons to the person informed of to appear
should have been shewn, or else that he had in
fact appeared. There was therefore no proper
trial or issue before the magistrate: The King
v. Pearson, 8C. & P. 119; Regina ¥. Hurrell,
8 F. &F.271; The Queen v. Overton, 4 Q. B. 83.

Read, Q.C., for the Crown, cited Regina v.
Shaw, 1 Leigh & Cave, 679; 8. C. 10 Cox C. C.
66; Regina v. Whybrow, 8 Cox C. C. 438 ; Ruas,
sell, C. & M., 4th ed., vol. IIL p. 97; Vestry of
Chelsea v. King, 84 L. J. M. C. 9; Regina v,
Atkinson, 17 C.'P. 295; Con. Stat. C. ch. 103.

WiLsoN, J.—The question submitted must, I
think, be answered in the negative. There was
8 complaint proved, and it was not, in my opin-
fon, necessary that any summons should have
issued, or that any step should have been taken
to bring the person complained of before the
magistrate.

Bo long as the person informed against was
present, the magistrate might rightly proceed,
though he did not appear on summons, or did
not require compulsion to make him appear.
His actual presence was all that was required ;
the manner of his getting there was of no conse-
quence to the investigation.

The Consol. Stat. C. ch. 103, secs. 20, 24,
require the information to be laid on oath, unless
it is expressly dispensed with by Act of Parlia-
ment. The summons may be issued if required.
If it be issued and the party fail to appear, the
magistrate may proceed ez parte: secs. 7, 32 ; or

e may issue his warrant to apprehend the party:
secs. 6, 32.

The case of Regina v. Shaw, cited, shews a
summons not to be necessary if the party choose
to appear without it, and there is nothing opposed
to this rule in our statutes. The same law is
stated in Paley on Convictions, and several
authorities are cited for it.

This disposes of our duty, a8 we have answer-
ed the question put to us: Rez v. Boultbee, 4 A,
& E. 498; Reging v. Shaw, 11 Jur. N.S. 415.

Bat it may be as well to state what we observ-
ed upon in the argument, that the indictment
seems to be quite insufficient in point of law.

1t is not stated where the liquor was sold. It
may, for anything that appears, have been eold
in an adjoining county, or in an adjoining pro-
vinee, or in some foreign country, and what right
the police magistrate of the City of Toronto had
to take cognizance of it'is not shewn. There is
therefore a total want of jurisdiction on the face
of the indictment.

The Ontario Act, 82 Vie. oh. 82, sec. 25, re-
quires the proceedings to be carried on before
magistrates ¢ having jurisdiction in the munici-
pality in which the offence is committed.”

Tne police magistrate has drawn his informa-
tion without shewing his jurisdiction over the
offence, and he has also alleged the selling with-
out license to have taken place ** within the past
three months,” which is the period fixed by Con..
Stat. C. ch. 103, sec. 26, without noticing that
this limitation is shortened by the Ontario Act,
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32 Vie. ch. 82, scc. 25, to twenty days(a). See,
Wray v. Toke, 12 Q. B. 42.

The indictment may also be objectionable for
not stating that King was present at the exam-
ination, or for not shgwing & summons to have
issued, and that the mogistrate was authorized
to proceed ez parte by reason of King’s defanlt
to appear after service of the summons had been
duly made on him.

These exceptions to the validity of the indict-
. ment cannot now be taken unless by writ of
error, as judgment has been pronounced on the
prisoner.

The respiting of execation in this instance is
perhaps no favour to thie prisoner, as it might
have been if his sentence had been a capital one,
or had been imprisonment in the penitentiary,
or had heen in any respect different or more
severe than his present imprisonment. The
addition of hard labour, that is, such hard
lahour as our gaols impose or enable to be im-
posed, is not in fact any addition to the pain of
imprisonment. .

If the proceedings are not revet:sed in error,
it may be well that the time of imprisonment
from sentence pronounced to this time, should
be counted as part of the sentence. .

The judgment is therefore affirmed.

Conviction affirmed.

OLiver v. Tae UnioN Boarp or Somoor Trus-
TEES OF INGERSOLL.
Grammar and Common School Trustees — Joint Board—
Corporate existence.

A joint board of grammar and common school trustees
are a corporate body, capable of contracting and being
8ued, though the separate corporate existence of each
continues ; and they were held liable therefore for work
done upon a contract made by them with the plaintiff
for an addition to the school honse.

School Trustees v. Farrell, 27 U, C. R. 321, commented

upon.
[33 U.C. Q, B. 409.]

Action on the common counts.

The defendants contended, under the plea of
bever indebted, that they were not liable in law,
Dot being & corporate body capable of being
8ued,

The cause waas tried at Woodstock, in the Fall
of 186R, before Morrison, J. A verdict was
Tendered for the plaintiff, for $75 damages, with
leave to defendants to move to enter a nonsuit,
if the court should be of opinion the defendants
Were not liable.

In the term thereafter, Anderson obtained a
Tule calling on the plaintiff to shew cause why
A nonsuit should not be entered.

In Michaelmas Term last, M C.Cameron, Q.C.,
shewed cause. The action is brought to re-

(@) The information was as follows :

Y oF Toaom'o,} The information and complaint of
ta To wit : G. A. Mason, of the City of Toronto,
“ken on oath before me, A. M., Esquire, police magistrate

the said city, this sixth day of September, 1869. The
b complainant upon his oath saith he is informed and
€lieves that James King, Carolineand Duchess, did within
® past three months, to wit, on the seventh day of Sep-
tomber, 1869, sell wine, beer, or spirituous liquors, without
th“hlg a license so to do, contrary to law. Complainant
d ®refore prays a suminons may issue, that justice may be
006 in the premises.
worn before me, &c.

Signed G. A. MasoN.
(Bigned) A, MCNABS!, i‘)nu)

cover the balance of money still due to the

‘plaintiff for building a grammar school, being

an addition to the school house in Ingersoll. It
is contended by defendants that they are pot
liable; but the Con. Stat. U. C. ch. 63, sec 23,
sub-sec. 7, 23 Vie. ch. 49, sec. 10, and 29 Vie.
ch. 23, sec. 5, shew that defendants are a body
that have extensive powers, and may hold pro-
perty. They may therefore contract with reepect
toit. The contract was made with the defend-
ants, which distinguishes this case from that of
The Joint Board of @rammar and Common
]ichg?i Trustees df Caledonia v. Farrell, 27 U. C.

Anderson supported the rule. The united
board does not merge the separate and respec-
tive existence of the two trustee corporations
which form it. Itis simply a board of govern-
ment, and if legal rights are enforced they must
be by or against the constituent part or parts of
the board that is or are affected. The case
referred to, which was cited by defendants at
the trial, ig expressly in their favour.

WlLson, J.— The question is, whether the
decision in the case referred to is one which we
can adopt, if it be applicable to the facts of this
osse. It wag given on a County Court Appeal,
and i8 therefore not 88 binding on us as a decision
which could have been appealed from would
hsave been,

There the Education Office sent to the chair-
mad of the board of grammar school trustees &
cirevlar advising hip of the psyment of $242
for that school. The money was paid into the
Bank of Upper Cavads, at Toronto, ng agents
for the treasurer of the County, and the bank
gent & draft to the treasurer’s order for the
money on the bank agency in Hamilton.

This draft remained in the treasurer’s posses-
sion from the 11th of July till tho 26th of
September, at which time the bank stopped pay-
ment. The treasurer then sent the draft to the
pisintiffs, but they refused it, and sued him for
the money.

It was adwitted the money was the trustees’
apportionment of grammar school funds for the
previous six months.

It was contended in the court below that the
treasurer was not liable, but if there was s
Jisbility that it rested on the county council, and
that the trustees as a union board could not sue,
as the money belonged to the grammar school
bosrd, and not to the united board.

On appeal the learned Judge who delivered
judgroent appears to have relied chiefly on the
fact that “:the money was paid to the treasurer a8
grammar school money * * * If so, und,
a8 we think, the grammar school trustees, not-
withstanding the union under the joint board,
atill existed as a separate corporation, it would
seem to follow that it should be sued for by and
in the name of euch gorporation,” as the groun
for holding the action could not be maintsined
by the union board. .

The general question which the learned J““’B
stated in the earlier part of his judgment—/ Is
the joint board a corporation capable a8 such of
suing !’ —he did not answer. He may have
thought it unnecessary, as beyond the require-
ments of the case.

Iam not able therefore to take much benefit
from the decision in that case, 88 I should have
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been able to do, no doubt, if the general question
proposed had been as generally answered.

In the present case the defendants as adcorpo-
ration made a contract with the plaintiff for an
addition to the school house. The work bas been
done, and all of the money paid but the trifling
sum of $75, which is the occasion of all this
serious litigation.

To form a satisfactory opinion on the subject
the Statutes must be earefully considered.

By Con. Stat. U C. ch. 63, sec. 25, sub-seo.
7, the board of trustees of each grammar school
may ¢ employ in concurrence with the trustees
of the school section, or the board of common
school trasteey in the township,” &e., ¢ in which
such grammar school may be situate, such means
as they may judge expedient for uniting one or
more of the common schools of such township,”
&c., ** or departments of them, with such gram-
mar school; ¥ % ¥ gnq the schools thus
united shall be under the management of a joint
board of grammar and common school trustees,
who shall consist of and have the powers of the
trustees of both the common and grammsar
schools; but when the trustees of the common
school exceed six in number, six only of their
number, to be by them selected, shall be the
common school portion of such joint board.”

By the Con. Stat. U. C. oh. 64, the trustees of
common schools have in general the correspond-
ing power which trustees of grammar school8
have. The trustees of common schools may
¢ take such steps as they may judge expedient
to unite their school with any public grammar
school, which may be within or adjacent to the
limits of their section :” sec. 27, sub-ses. 7-
And the board of school trustees of cities, town8
and villages, may also *‘ adopt at their discretion
such measures as they judge expedient, in con-
ourrence with the trustees of the county gram-
mar school, for uniting one or more of the
common schools of the city, town, or village
with such grammar school :” see. 79, sub-sec. 9-

By 23 Vic. ch. 49, sec. 10, it is enncted: It
shall be lawful for any school trustee corporation
to dispose by sale or otherwise of any schoo
gite or school property not required by them in
oonsequence of a change of school site, and t0
convey the same under their corporate seal, and
to apply the proceeds thereof for their lawful
school purposes; and all sites and other pro-
perty given or acquired, or which may be given
or acquired for common school purposes, shall
vest absolutely in the trustee corporation for
this purpose; and in like manner, and for like
purpose, it shall be lawful for any united boar
of grammar and common school trustees to dis-
pose by sale or otherwise of any school site or
sohool property belonging to the uaited board.
or to the grammar school or common school
trustees respectively.”

By 29 Vie. ch. 23, sec. 5, it is enacted that
¢ in all cases of the union of grammar and com-
mon school trustee corporations, all the members
of both corporations shall constitute the joint
board, seven of whom shall form a quoram; but
such union may be dissolved at the end of any

~year by resolution of & majority present at any
lawful ‘meeting of the joint board called for that
purpose. On tbe dissolution of such union
between any grammar and common school, or
department thereof, the school property held or

possessed by the joint board shall be divided or
applied to public school purposes, as may be
agreed upon by a majority of the members of
each trustee corporation ; or if they fail to
agree within the space of six months after such
dissolution, then by the municipal council of the
city, town, or incorporated village within the
!1mxts of which such schools are situated, and,
in the case of unincorporated villages, by the
county council.”

These statutes declare, that the schools thus
united shall be under the management of a
joint board of grammar and common echool
trustees : that this joint board shall consist of
aud have the powers of the trustees of botbh the
common and grammar schools; that the board
may have and hold property : that it may sell
and diepose of such property in like manner and
for like purposes as any school trustee corpor-
ation may sell or dispose of it: that it may sell
and dispose of, in like manner and for such like
purpose, the property belonging to the grammar
Or common school trustees repectively, compos-
Ing such united board.

The conclusion I draw from these provisions is
that the joint board when formed is & corporate
body, having the powers of both the constituent
corporations, and the possession, management,
and power of sale and disposition of all the
property of the newly constituted body, as well
a8 of that of the constituent bodies.

The management of the affairs of the joint
board being under the trustees of each subordi-
nate corporation, cannot alone prevent the
independent and separate existence of the new
body, for every such corporation must be under
the individual management of some persons,
sometimes of a number of persons generally,
sometimes of distinct integral bodies or persons,
and sometimes of a select body or number.

The affairs of municipal corporations are

under the management of the councils ; of banks
and such like bodies, under the mavagement of
directors; of school corporations, uoder the
management of trustees; of these united boards
!Jnder t.he management of a joint body, consist-
Ing of integral parts of the constituent corpora-
tions.
. I think the language unsed with reepect to tho
Jjoint board and the powers conferred and thie
dut]es ierosed ou it, constitute a body corporate
by implication of law: The Conservators of the
River Tone v. Ash, 10 B. & 0. 349; Ez parte
Newport Marsh Trustees, 16 Sim. 346.

The lauguage is somewhat the same in ch. 64,
sec. 37, which enables the township councils t9
erect and support o township model schowl,
¢ s.md in such event the members of such town-
ship council shall be the trustees of sach model

school, and shall possess the powers of common-

school trustees in respect to all matters affecting
such model school.”

I think it cannot be doubted that the members
of the council would become a corporate bodf
by the name of the ‘‘ Trustees of the Township
of Model School.”

In such a case, * The trustees of any one oF
more common schools may, at their discretions

and with the consent of such council, merge theit

schools into such model school :” sec. 38. And
this would not have been provided for if the
trustees of the common school being a corpors-
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tion were intended to have been merged into any
other body which was not a corporation.

The separate existence of the grammar and
common school corporations, after their union,
is no argument against the corporate existence
and active exercise of corporate powers by the
joint board, for the continued existence of the
constituent bodies is expressly provided for.
The joint board is to be selected from the con-
stituent boards, and they are to resume their
original functions on a dissolution taking place.
8o also, in the case of & union of common school
sections, *‘ the several parts of any altered or
united school sections shall have respectively the
srme right to a share of the common school fund
for the year of the alteration or union, as if they
had not been altered or united : sec. 43.

In my opinion, then, these defendants had the
power to contract for the work which is the
subject of this suit, and they were therefore
liable to be sued for it as a corporate body, and
the joint board, I think, is a corporation capable
a8 such of suing and of being sued.

The faots of tbis case are not the same as
they were in the case against Farrell. Perhaps
the cases are not recoucileable. However that
may be, the only conclusion I can form is, that
the rule fails in law.

Mogri1soN, J., concurred.
Rule discharged.

TrE TrUsTEES oF ScHooL SEoTION NUMBER SEVEN,
1N e TownsHIP OF STEPHEN, V. MITCHELL.

School Trustees— Action against Secretary-Treasurer.

Held, affirming the judgment of the County Court, that a
Board of School Trustees could maintain an action for
money had and received against their secretary-treasurer,
to recover a balance of money in his hands not expended

or accounted for.
[29 U. C. Q. B. 382

Appeal from the County Court of Huron.

The defendant, it appeared, had been secretary
treasurer of the plaintiffs for several years, and
this action was brought to recover from him a
balance of money proved to be in his hauds as
Becretary-treasurer, unexpended or unacounted
for by him.

The ouly question raised at the trial was the
right of the plaintiffs to recover the amount
Proved in this action for movey had and received.
The learned County Court Judge held that the
plaintiffs could recover, and a verdict was ren-
dered for them for $66 20.

In the term following & rule nisi was granted
to set aside the verdict and for & new trial, which
after argument was discharged, and the defendant
&ppealed.

Moss, for the appellant, cited Bartlett v. Dimond,
14 M. & W. 49; Pardoe v. Price, 16 M. & W.
451; Edwards v. Bates, T M. & G. 590.

C. 8. Patterson, contra.

Morrisox, J.—To support this action all that
i8 necessary to he proved is, thatthe defendant
received the money in question for the purposes
of the corporation, the plaintiffs. What was

- Contended on the argument was, that the defen-

dant did not stand in the relation of agent of the
Plaintiffa : that the moneys he received were
Teceived not for the use of the corporation, but
for school purposes : that the relation between
the defendant and the plaintiffs was that of trus-

tee and cestui que trust: and that the remedy
was only in equity for an account.

I must confess that I would consider it to be
8 great misfortune if we were compelled to hold,
in & case of this kind, that & suit in equity was
necessary to ascertain or rather to emable the
plaintiffs to recover the balance of moneys with-
beld from them by their treasurer. We however,
think that it is quite clear that the legal title to
recover moneys in the hands of the secretary-
treasurer of school trustees, and witheld from
them, is in the corporation, and that it can be
recovered in this form of action.

By the 27th section of the School Act, Consol.
Stat. U C. ch. 64, the school trustees are author-
ised to appoint one of their number (as in this
©ase) to be secretary-treasurer of the corporation,
who shall give security for the correct and eafe
keeping, and forthcoming (when called for) of
the papers and moneys belonging to the corpora-
tion, and for the receiving and accounting for
sll 8chool moneys, &c., and the disbursing of
such moneys in the manner directed by the
majority of the trustees. These provisions
clearly indicate that the defendant, as the officer
snd treasurer of the plaintiffs, received the
school moneys in question as for and belonging
to the corporation, and when his term of office
eXpires or ceases his duty is to hand over what-
ever money may be in his custody to the corpora-
tion, and if he refuses to do so, the same may be
recovered from him in this form of action. We
are therefore of opinion that the view taken by
the learned Jud ge in the court below was correct,

and that the appesl should be dismissed with
costs.

Wirsoxn, J. concurred.
Appeal dismissed.

N

SARGEANT V. ALLEN.
Pound-keeper—Sale by after security given—Right of action
The Pplaintiff sued defendant, a pound-keeper, for sellin,

the plagntm“s horses impounded, after the plainiift has

given him satisfactory security as required by the stat-
ute, (Municipal Act of 1866, sec. 855,) and demanded the
horses. A count in trover was added ; and the plaintiff
had a verdict on hoth. On motion for a nonsuit, be-

cause the first count did not allege that the act com-
plained of was done maliciously :

Held, affirming the judgment of the County Court, that
the verdict was right on both counts, for the special
count shewed a case in excess of jurisdiction, and within

i;% 1, therefore, not sec. 2, of Consol. 8tat. U. ¢, ch.

The proper mode cf taking the obiection would have been
by demurrer, or in arrest of judgment.

[29 U. C. Q. B. 834]

Appeal from the County Court of Grey.

The declaration contained three counts :

1. That defendant, as pound-keeper, received
two colts of the plaintiff, and impounded the same
for certain alleged damages and costs charged
upon the same, and sold them at & gross under-
yalue. '

2. That defendant, as pound-keeper, haviog re-
ceived the colts, the plaintiff offered to defendant
and gave to him satisfactory security, as reuired
by 29-80 Vio. oh. 51, sec, 856 (Municipsl Act of
1866) for all costs, &c. ; and that the plaintiff
demanded the colts from defendsnt, yet defend-
ant refused to give them to the plsintiff, and
wrongfully sold them.

8. Trover.
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Plea, general issue, by statute, Consol. Stat.
U. C. ch. 126, sees. 1, 10, 11, 16, 19. 20; 29-30

Vie. ch. 51, ses. 855, sub-secs, 1, 2, 3, 4, 10, 12,

18, 17, publie acts.

The jury found for defendant on the first count,
and for the plaintiff on the second and third
counts, :

Defendant obtained a rule on the plaintiff to
shew cause why the verdict on the second and
third counts should not be set aside, and a non-
suit entered, because the second count shewed
that defendant was a public pound-keeper and
acted as such, and it did not allege that the act
complained of was done maliciously and without
reasonable and probable cause ; and becanse the
third count could not be maintained against de-
fendant, who was a public officer; he should have
been declared against specially. and malice and
want of reasonable and probable cause alleged
against him.

This rule, after argament, was discharged, and
the defendant appesled, on the same grounds.

McMichael, for the appellant. It is settled that
defendant is a public officer within Consol. Stat.
U. C. ch. 126 : Davis v. Williams, 18 C. P. 865.
The second count is defective, beoause it does
not allege, according to the statute, that defend-
ant acted maliciously and without reasonable and
probable cause; and the factof a sale of the colts
impounded stated in the count did not, nor did
the evidence as to the same, though made after
tender of the bond by the plaintiff, deprive de-
fendant of his protection under the statute, This
view prevents the third count being used against
the defendant: Bross v. Huber, 15 U. C. R. 625,
18 U. C. R. 282; Huist v. Buffalo & Lake Huron
R. W Co.,16 U.C.R. 299; Altonv. The Hamil-
ton and Toronto R. W. Co., 13 U. C. R. 595.

Moss, for the reespondent. Even if the second
count be objectionable as framed, the trover
count is maintainable, becanse defendant by his
wrongful refusal to take the bond, without any
excuse for his refusal, forfeited the protection of
the statute, and became s wrong-doer. He could
not suppose he was acting within the line of his
duty, or under the provisions of the statute ; his
conduct became wilful and unjustifiable: Connors
v. Darling, 23 U. C. R. 541 ; Neill v. McMillan,
25 U. C. R. 485; Kendall v. Wilkinson, 4 E. &
B. 680; Peasev. Chaytor, 1 B. & S. 658; Pillott Y.
Wilkinson, 8 H. & C. 345; Grainger v. Hill, 4
Bing. N. C. 212; Aldred v. Constable, 6 Q. B.
881; West v. Nibbs, 4 C. B. 172.

WirsoN, J.—This is & case in which the de-
fendant, a publio officer, had the right to receive
the colts and to impound them.

The owner was also entitled at any time before
gale to replevy or get babk the colts on demand
made for them, Without payment of any ponnd-
age fees, on giving gatiefactory security to the
pound-keeper for all costs, damages, and pound-
age fees that might be established against him. -

The plaintiff, alleges in his second count, that
before any sale of the solts by defendant he of-
fered to give and did give to defendant satisfac-
tory security, as required by the statute, for all
costs, &c, and then demanded the golts baok

from defendant yet defen@aut refased to give them
up, and wrongfully and improperly gold them.

The defendant does not now dispute these
facts. What he says is, that the count ghould
have been framed on the first section of Congol.

Stat. U. C. ch. 126, and should have alleged that
the sale was made maliciously and without reason-
able or probable cause, and that the third count,
which contains no such allegation either, cannot
be maintained,

The facts shew an excess of jurisdiction, under
the second section of the Act.

The pound-keeper is to sell only in the event
of the cattle not being replevied or redeemed.
Hero the plaintiff not only offered to the defen-
dant security under the statute, but he gave it
to bim ; yet the defendant sold the colts, when
his duty was to return them to the plaintiff.

Peass v. Chaytor, 1 B. & 8. 658, appears to
me to be quite in point. Leary v. Patrick, 16 Q.
B. 266, and Kirby v. Simpson, 10 Ex. 358, are
also applicable.

The defendant complains only of the count in
question on the ‘ground of pleading—that it does
pot contain the allegation of malice, &c., accord-
Ing to the first section of the Act. He does not
complain of any improper direetion of the judge,
nor that the verdiot was against law and evidence,
because it was proved the defendant had reason-
a..ble and probable cause for believing he had the
right to act as he did, or that he had the right to
proceed to a sale notwithstanding the delivery
of thg bond, or that he disputed or denied the
sufficiency of the bond ; but merely that, as a
matter of pleading, the count is insufficient be-
cause it is not alleged he acted maliciously, &ec.

Properly he is not entitled to have a nonsuit
entered. It is, if an objection at all, the proper
subjeot of & demurrer, or & motion in arrest of
Jjudgment, ’

:l'he' third count, however, is free from such
objection, and as there is no complaint against
the direction to the jury or their finding, the
plaintiff is entitled to retain his verdiot ; Booth
v. Clive, 10 C. B. 827; Hardwick v. Moss, 7T H.
& N. 1386.

I think the second count does shew a case in
excess of Jjurisdiction, and therefore it was not
necessary to allege that the defendant acted
maliciously, &o.

If it do not shew such s case, & nonsuit or
verdict for defendant is not the proper remedy,
80 long as the alleged objection appears on the
face of the connt, and the count itself was proved.

The third count is free from any insufficiency
of pleading, aud no objection has been made to
the charge or finding. Oa that oount, at any
rate, the plaintiff must have a verdict, but I
thiok he is entitled to his verdict as it stands on
both counts, and that the appeal must be dis-
missed with eosts,

Mozzisox, J., conourred.

Appeal dismissed.

INLOLVENCY CASE.

Iv me Haypex, aN INgOLVENT.
Insolveni—%9 Vo, ch. 18, sec. 18—Lien for costs.
Held, overruling In re Ross, 3 P. R, 394, that under 29 Vie.

ch. 18, sec. 13, 1!)i_udgtmsut creditor who had an execu-

tion in the sherif"s hands at {he making of the assign-

ment, was entitled to rank for his costs of the judgment

aa a privileged creditor against the insolvent.

[0 U.C. Q. B, 262.]

This was an appeal from a decision of the
judge of the county court of Brant, sfirming the
award of the official assignee, who awarded thsé

e =
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the petitioner Molson, was not entitled to rank
on the division sheet of the insolvent as a privi-
leged creditor for the amount of the costs of &
judgment recovered against the insolvent, upon
Wwhich an execution had been issued, and placed
in the hands of the sheriff of the county of Brant,
against the goods of the insolvent, at the time of
the making of the assignment by the iasolvent to
the official assignee,

It appesared from the judgment of the learned
county court judge, that although he affirmed
the award of the official assignee, yet in his

opinion that award was bad in point of law, but.

that be felt himself bound to follow the judgmeat
of the late Mr. Justice John Wilson in Jn re Roass,
3P R. 89%4.

M ller, for the appellant.

Hugh McMahon (of London), for the assignes.

MoRRISON, J., delivered the judgment of the
court. )

We have considered the casé of In re Ross, 8
P. R. 394, and we are of opinion that the con-
clusion arrived at in that case cannot be upheld.

The 18th section of the statute 29 Vie ch.
18, (Insolvent Act of 1865) enacts that ¢ no lien
or privilege upon either the personal or real
estate of the insolvent shall be created for the
amount of any judgment debt, or of the interest
thereon, by the issue or delivery to the sheriff
of any writ of execution, unless such writ of exe-
cation shall bave issued and been delivered to
the sheriff at least thirty days before the execu-
tion of the deed of assignment, or the issue of &
writ of attachment, under the said act; but this
provision shall not apply to any writ of execution
heretofore issued and delivered to the sheriff, nor
affect any lien or privilege for costs which the
plaintiff beretofore possessed under the law of
that gection of the province in which such writ
shall have issued.”

The expressions ¢ lien or privilege” used in
the section do not accurately or clearly define
the intention of the legisiature aa applicable to
this province. The word ‘‘privilege” is frequeutly
used in the Lower Canada laws a8 referring to
certain preferential or secured rights or claims,
and in all probability that word was used in re-
ference to that province, and the word lien as
applicable to Upper Canada.

The expression lien is generally used to desig-
nate  right which a party has to retain that
which is in his possession or power until certain
demands are satisfied, and a particular lien may
arise by mere operation of law. Now before the
Passing of the Insolvent Acts, an execution cre-
ditor, when he placed his writ in the sherif"s
hands, had a particular lien on his debtor’s pro-
perty to the extent of his debt and costs. The
Insolvent Act, by the 18th section above cited,
deprived him of that lien for his judgment debt
Unless the execution had been delivered to the
theriff thirty days before the insolvency proceed-
ings; but the seotion further provided that it
should not apply to nor affect any lien or privilege
for costs which the plaintiff possessed under
the law of that part of the then provinoce in

* Which said writ was issued. The object of the

Bection was to provide against judgmeuts being
& lien, and the costs thus referred to, we must
take to be the costs of recovering the judgment ;
and as a lien for such costs did exist:in Upper
Canada before the passing of the sct for the

amount of those costs on the debtor’s goods when
.thg execution was placed in the sheriff's bands,
it 18 only reasonable to assume and hold that the
legislature meant and intended that such lien and
the right to recover those costs in fuil, shouid
not be affected by the provisions of the 13th sec-
tion, but that the same should be asecured to the
judgment creditor as & privileged claim on the
assets of the estate.

It is mostlikely that the legislature considered
that as the execution creditor incurred these
0088 in prosecuting his claim to judgment and
execution, he was entitled to a lien for them,
otherwise he would be placed in a worse pusition
than any other creditor.

During the argument we were referred to the
c88e of Converse et al v. Michie, 16 C. P, 167, to
the closing remarks of the learned Chief J ustice
of the court, where he says that the plaintiff
« does not seem entitled to any lien for his costs.”
The effect of the decision in that respect, as stated
by the learned judge of the county court of Went-
worth, in In re Scott, an insolvent, to which we
were referred, is, we think, correct,* namely, that
what Converse v. Michie decided was, that in that
case the property of the insolvent was vested in
the assignee under the attachment of insolvency
at the time the fi. fa. of the plaintiff issued, and
that consequently there could be no lien for either
debt or costs, and the question now under discus-
siod could not arise.

On the whole, we are of opinion, that the order
of the county court judge should be reversed, as
well 88 the award of the official assignee, and
that the petitioner Molson be allowed to rank as
s privileged creditor for the amount of the costs
in question on the estate of the insolvent; and
88 10 the costs of this application, that they be
psid out of the estate.

Appeal allow\ed.

p—

UNITED STATES REPORTS.

Frizpman v. Rairroap Co.

e dying declaration
Ththe rcc dent, is not ev?isizzl:gedg ﬁﬁ’ﬁﬁt&&i&ﬁ&g

Opinion by Hare, P. J., July 2, 1870.

This was an action brought by a widow and
per children to recover damages for the death
of her husband, who was fatally injured by the
wheels of a passenger car belonging to the defen-
dants. The plaintiff offered to prove the dying
declaration of the deceased, that his death was
due to the negligence of the conductor. This
evidence was objected to and admitted under an
excCption. The point is now before us on &
motion for a new trial,

A death-bed declaration is a statement made
out of court and brought before the jury indi-
rectly through the testimony of witnesses. Itis
therefore contrary to the rule which forbids hear-
say evidence. The reason for this exception has
been differently stated. The law, it bas been
said, presumes that a dying man can have no
motive to falsify the truth, and standing 10 the
shadow of another life does not need the sanction
of an oath.

*This case has not been reported. A copy of the judg-
ment was hinded to ths com?to during the argument. In
re ngr and Buist, 2 U. C. L, J. N. B, 216, was alzo refer-
red to, N
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If this were the foundation of the doctrine, no
declaration made in the immediate view of death
could be shut out, and a man might be convicted
of theft or arson, on evidence that he had been
charged with the offence by some one who was
about to leave the world. The authorities, how-
ever, geem to agree, that such proof can only be
adduced in trinls for murder, and to show the
cause of the death. It is therefore the nature of
the offence, and not the situation of the witness,
which justifies the relaxation of the rules of evi-
dence. The fear of detection naturally prompts
the murderer to choose an occasion when his vic-
tim is alone; if the statements of the latter were
nct admissible the crime might go unpunished for
want of proof. This argument was felt with pe-
culiar force in earlier times when violence ws8
more common than it is at present, and a prac-
tice to which necessity seems to have introduced,
has grown inveterate through the lapse of time.

It is obvious, that a doctrine which is 80
strictly limited in eriminal cases can hardly ap-
ply in civil. Conceding that the statements of &
dying man carry as much weight with them 88
if they were under oath, there are other consider-
ations which should not be overlooked. To ren-
der testimony safe it must be subject to cross-
exsamination. It is not enough that the witness
desires to speak the truth, there should be an
opportunity to sift his statements, and elicit facts
and circumstances that may have been overlooked
from inadvertence. The suppression of a seem-
ingly immaterial incident may lead to error with-
out an intention to deceive. The deceased i8
said to have declared in the present instance,
that his death was caused by the fault of the
conductor, and the jury may have thought that
his conclusion was one which they were not at
liberty to disregard. If he had been required
to state the grounds upon which this opinion was
based, it might have appeared that the conductor
was free from blame, and that the accident was
due to his own negligence. There is another
danger that the statements of the dying man will
not be faithfully repeated by those who hear
them  Their passions or interests maylead them
to suppress certain portions of the story, an
give uodue prominence to others. The authori-
ties afford but little light on a point which is of
£0 much importance that it should be well settled-

Dying declarations have been treated in some
instances as admissable under all circumstances
and for every purpose : Clymer v. Setler, 3 Bur.
1244 ; Farrund v. Shaw, 2 N. C. Repository»
402 ; while they bave been vicwed in others 88
an exceptional growth of the criminal lnw which
has no place in civil jurisprudence: Wilson v
IHowen, 16 Johnson, 284. In Fallom's Adm'r. v
Ammon, 18t Grant’s Cases, 125, cited at the ar-
gument for the plaintiffs, the declarations were
admissable on other grounds, and did not require
the aid of the principle under consideration.
There is seemingly but one decision bearing on
the on'y question which adwmits of a resgonable
doubt ; whether such statementscan be received
to show the cause of the death when it js mate-
rial to the issue. I refer to the case of Daily v.
The NewYork and New Haven Railroad, 82 Conn.,
which is identical with the presept, and where
the court excluded the evidence. The silence of
the reports is significant of the opinion of the
profession. If, in the innumerable cases in

which actions have heen brought to recover dam-
ages for fatal accidents, it had been thought pos-
sible to introduce the last words of the deceased
as proof of negligence, we should not have been
at a loss for a guide in this instance.

It results, from what has been said, that the
rale for a new trial must be made absolute, If
the point were a doubtful one, we should have
preferred to let the record go for review to the
oourt' above. When, however, there is a moral
certainty. that the judgment will be reversed, it
is due to the cause of justice, and the best in-
terests of ail concerned, that the issue should be
tried again while the facts are still fresh in the
memory of the witnesses. *

Rule absolute.
—Philadelphia Legal Intelligencer.

CORRESPONDENCE.

Division Courts.—Statement of Costs.

To Tax Eprrors or TaE Law JourNaL.
GerrLEMEN,—I5 it the duty of a Division
Court Clerk to give a statement in detail of
the costs of a suit when requested by the per-
son liable to phy the same, or may he refuse
to give the items, merely giving the total, re-
gardless of what makes up the amount. It

appears to me every person liable to pay costs

is entitled to a bill giving each separate item
for which he is to pay.—Yours, &c.,

A SUBSCRIBER.

[We think that the Clerk should as a matter
of course give every interested enquirer any
information that is in the power of the Clerk
to give, and in the case put by * Our Corres-
pondent,” the Clerk should with alacrity have
satisfied the person who had to pay costs, that
he was charged no more than was right. We
do not say that the Clerk should have taken
the trouble of pointing out the tariff and rules
relating to costs, although such civility on his
part would not be amiss, but he should, at
least, have given a memorandum of his charges
80 that the party against whom they were
charged might had the opportunity, if he 80
pleased, of ascertaining their correctness.

We think, however, that Rule number 88
gives parties power to compel a Clerk to make
up his bill, and all that is necessary in such
case as that mentioned by “A Subscriber " i8
to require the Clerk to tax his costs, when ho
is bound to deliver his bill in detail, as men-
tioned in that Rule. In all cases where the
Clerk declines to give such information the
party interested may always obtain redress
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by applying to the Judge, who will soon cause
the Clerk to do his duty.

There is another thing in reference to the
above letter, which shews that the Clerk is
bound to furnish a bill—the Statute, (sec. 36,
OQ'Brien’s D. C. Act) says, that the Clerk shall
tax costs, subject to revision by the Judge—
which clearly shews that a bill must be pre.
pared, otherwise it would be almost impossible
that any revision by the Judge should take
place.——-Ens. L C G]

Municipal Law— Qualification of Township
Councillor.
To tue Evitors or taE LocaL Courts Gazerrs
GextLEMEN,—Please be so0 kind as to give
your opinion in the July number of your
valuable paper on the following question:—
Mr. A. is assessed on the last revised assess-
ment roll for the following amounts, real
estate three hundred dollars, rental two hun-
dred dollars, personal property one hundred
Can he
qualify as Township Councillor for 1871?

A SuBsCRIBER.
-
[Correspondents should always, when ask-

ing questions, give full references to statutes,

&e., 50 as to save time and trouble, and make

their meaning clear. We take it for granted,

moreover, that questions are asked dona fide,
not for some special case or to meet some par-
ticular view, but to elicit information on sub-
jects of general interest, and that they are not
asked without some thought beforehand on
the subject. It would be well, therefore, for
correspondents to argue subjects out to the
best of their ability in their letters to us, So
far as we understand the case now put to us,
probably Mr. A. would be qualified, but we
do not express any decided opinion on the
point.—Ebs. L. C. G.]

Division Courts—Statute Labour.
To ‘rnre Epirors or tux LocaL Courts Gazerre,
GrNTLEMEN,—Suppose a party residing and
carrying on business in the City of Hamilton,
Such as a foundry or the manufacture of sew-

_ ing machines, should send out an agent with

& load of goods to sell. The agent comes
herg to Deverly and mukes a sale of some of
the yoods, and takes a promissory note for the
Same payable in three months. The sale and

delivery are made here, the note is made hero,
and the maker of the note resides here, but
the note is dated at Hamilton. The note is
not paid when it is due, and the holder finds
it necessary to sue it. He enters the note in
the Division Court at Hamilton ; the defendant
is served, and he gives notice of defence. At
tbe trial the defendant pleads that the note is
sued in the wrong Division, and proves that
the contraet was made and the note given in
Beverly. Would the defendant in such case
be entitled to a nonsuit?

Does the Assessment Act of 1866, as amend- _
ed by 33 Vic. cap. 27, exempt clergymen from
the performance of statute labour. They are
exempt from paying taxes where their proper-
ty does not exceed the value of $2,000, but
are they exempted from the performance of
two days statute labor, required by the 80th
and 82nd sections of the Assessment Act,
commonly known as Poll Tax.

An answer to the above questions in the
pext number of the Gazette will oblige,

A SUBSCRIBER.

Beverly, June, 1870.

[We think in such a case as that put by
« Subscriber” the defendant would be entitled
to 8 non-suit. The fact of the note being dated
st Hamilton is only primd facie evidence that
the contract was made there, but as'soon as
it was shewn that the contract was made or
the cause of action arose in another division,
the plaintiff would be out of court. The notes
in *O'Brien’s Division Courts Act,” throw
considerable light on the subject, and on refer-
ence to them *Subscriber” will see from de-
cisions there cited that even in less strong
cases than the one put by him the plaintiff
would be compelled to sue at Beverly.

We know of nothing to exempt clergymen

from the performance of statute labour.—Ebs.
L. C..G]

Moork v. Tug HoMg [NSURANOE COMPANY.—
Held, 1. That deposit by the insured of bills of
ssle. aud docuraeuts requisite for showing owner-
ship of a vessel, with the Collector of Customs
for registration, is rufficicut to give an insurable
interest, thougl actusl regiotration be not mads
till After the destruction of the vessel by fire.
2. That if this be not so. the insured may fall
back upon any anterior title registered, from
which he can deduce insurable interest 3. One
of tWo trustecs, part owners, cap-insure o vessel.
—L Q. Ju.ist.
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AUTUMN CIRCUITS, 1870.
EASTERY.—-The Hon. the Chief Justice of the
Common Pleas.

Pembroke.. ...ceeeee eueeee Wednesday .....Sept. 28.
Ottawa ..ue o0 . Monday ......... Oct. 3.
L'Original., .. Monday .......... « 10.

s

Cornwall....... «e.e Thursday......... ¢ 18.
Brockvile ......... . Tuesday........., ** 18.
Perth. ........ Monday ... o 24,

Kingston ‘... Thursduy......:::Nov. 3.
MipLanp—JZlon. Mr. Justice Galt.

Napanee. ...... Tuesday.........Sept.
Picton ... Tuesday.. . 4

w Priday..oeees v T-
. Tuesday.... “ 18
Tuesday.....c.... ¢ 25
Tuesday .........Nov. L.
veeeese Tuesday cooeeree ¢ 8

sesess vanere

2.
4

Lindsay ..cooerreeeee
Peterborough..
Cobourg. ...cce e

Niagara.—Hon. Mr. Justice Gwynne.

Owen Sound............. Tuesday.........Sept. 18-
St. Catharipes........... Monday .........

Monday ...ceeeee ¢ 26
Monday...........0ct. 3
Milton, . ....couene Wednesday....... **
Hamilton. . ... Monday.......... .« 8L

Oxrorp.—IHon. Mr. Justice Morrison,
Cayuga . ..... Wednesday......Sept. 28-

Welland ......
Barrie ..ovevevvenae

TTRTYRYTR YN

Simece........ veewe Monday...........0ct. 3
Berlin ...... wee Wednesday....... ¢ 12
Btratford...ces vee e see e Monday....oo..... ¢ 17
W00dSLOCK. sov ver aenverene MODARYceerrnnn . o6 24

Guelph. cverveeviiieninene
Brautford ..........

vesese

Monday......

WesterN.—Hon. Mr. Justice Wilson.
Walkerton, ... .. .. Wednesday......Sept. 21.
Goderich... ............. Monday.......... *
8arnin......oceeeiesceenss Tuesday..........Oct. 4
Wednesday ...... *
vt sveveens Monday..oveeeenn, ¢ 17

Sandwich ....... ... Monday...... ...

Home.—The Hon. the Chief Justice of Ontario-

Brampton.........esers e Tuesday.........Sept. 27-
Toronto. ....cceevs wreeee Tuesday ...ee....Oct. 11:

—

ceseon

—

CHALLENGING THR ARRAY.—On the evening of
the trial my second brother, Henry French Bat-
rington, a gentleman of considerable estate, of
good temper, but irresistible impetuosity, came
to me. He was a complete country gentleman,
utterly ignorant of the law, its terms and pro-
ceedings; and as I was the first of my pame
who had ever followed any profession, the army
excepted, my opinion, 80 scon as I begame &
counsellor, was consideréd by him as oracular-
Having celled me aside out of the bar-room, my
brother seemed greatly agitated, and informed
me that & friend of ours, who had seen the jury
list, declared that it had been decidedly packed !
He asked me what he ought to do. I told him
we should have * challenged the array.” . That
was my own opinion, Jouah,” said he, * and I
will do it now!”

He said no more, but departed instantly, and
I did not think again upon the subject, An
hour after, however, my brother sent ia a second
request to see me. I found him, to all appear-

anoes, quite cool and tranguil. T have done
it,” cried he, exultingly, ¢ ’twas better late
than never,” and with that he produced from
bis coat pocket a long quene and s handful of
powdered curls. **See here!” continued he,
‘“the cowardly rascal !”

‘“Heavens !” cried I, * French, are you mad?”

““Mad|” replied he, “neo, no! I followed
your advice exactly. I went directly after I left
Jou to the grand jury-room to ‘challenge the
array.’ and there I challenged the head of the
Array, that cowardly Lyons! He peremptorily
refused to fight me, 80 I knocked him down be-
fore the grand jury aod cut off his curls and
tail; see, here they are, the rascal, and my
brother Jack is gone to flog the sub sheriff.”"—
Barrington’s Sketches.

. SANTEE v. SANTEE.—A testator bequeathed the
Intcrest of $1,000 to his widow for life, and also
certain specific articles, as hay, wheat, &c., to
be puid by the devisee of & tract of his land
‘“during ler life.” and alse the occupancy of
ceriain rooms in his dwelling-house **during
her lifetime or so long as she may choose to
0ccupy the same herself,” The devisee of the
land gave the widow his bond conditioned for the
Payment of the interest and specific articles at
the times they became due. Held: 1. That the
widow’s right to the receipt of the interest money,
and the hay, &c., was not limited to the time of
her occupancy of the rooms in the homestead.
2. That where the time of delivery and the par-,
ticular artictes to be delivered are fixed by con- .
tract, it is tim duty of the obligor to seek the
Obligeo to make the deiivery. 3 If the obligee
18 out of the commounwealth, but his whereabouts
is known to the ohligor, then, although the latter
13 not obliged to follow him out of the State, yet
it is his duty to inquire by letter 83 to what
reasonable place he will appoint at which to
receive the goods.— Philadelphia Legal Gazette.

Cosrs vor BrLaNpER.—~Who is there that has
not read of the despair of Soap and the disgust
of Gammon when Snap rushed into the office on
Saffron Hill with the news that the plaiutiff in
au action for slander had recovered one farthing
damages, and that Lord Widdrington had told
the defendant’s attorney to give Soap another
farthing, theroby making one halfpenny to Snap
for all his exertions on behalf of & pauperclient
Possib}y some readers may not have perceived
the point of Lord Widdrington’s suggestion, and
it is refreshing to bave it brought to the mind by
a deocision of the Court of Queen’s Bench, given
last Term. In Marshall v. Martin, 39 L.J Rep-
Q. B. 85, the plaiutiff had a verdict for slander-
ous words, damages one shilling, and Baron
Pigott indorsed on the record the certificates
required by 8 & 4 Vie. 24, 8. 2, and by sectioB
5‘of the County Courts Act 1867, in order to
give the plaintiff his costs. But the Court of
Queon's Benoh held that the good old statute, 21
Jao. L . 18, &. 6, was still in full force and ud-
r?pealed. and that Mr. Marshall unden and by
virtae of it should ¢ have and recover so mud
costs 83 the damages so given amounted untos
without any further increase of the same, 8RY
law, statute, custom, or usage to the contrary i8
anywise notwithstanding.” —Law Journal.




