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LAW SCHOLARSHIPS IN 1862.

NIE following are the BOOKS prc=cr|hell for EX
for the year 1862
First Year—Stephen’s Blackstoune, vol. 1.
Stephen on Pleading.
Willinms on Personal Property.
Story’s Equity Jurisprudence, from the beginning to
section 440.
Sccond Year—Williams on Real 'roperty.
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Smith on Contracts.
8tory’s Equity Jurispradence, 2 vols.
Third Year—Real Property, Statntes relating to U.
Stephen’'s Blackstoue’s Book, 6.
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Fourth Year—DBurton on Rea! Property.
Rusgell on Crimes, and Common Law Pleadings und
Practice.
Smith’s Mercantile Law.
Dart’s Vendors and Puichaseig; Mitford on DPleading
and on Equity Pleading and Practice.
GexeraL Note.—In each year the examinations may comprise
questions on the Canadian Statutes, nffecting the presciibed sub-
jects, where the text is varied by such Statutes.

J. HILLYARD CAMERON,
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PRICE ONE DOLLAR.

1 IIE want has often been felt and expressed by Students and
l Arlicled Clerks, of some work which would afford an idea
of the nature of the examinations to be usdergone by them before
entering upon their professional career, and at the same time
enable them, after a thorough preparation, to test their proficienoy
in the subjects prescribed by the Society for those examinations.
To meet this want the publishers have arranged for the preparation
of the preseut volume, which will be issued from the pre=s in the
month of March pext, and will comprise all the questions given
in the Law Society’s Examinations for call nnd admission, from the
time Examiners were first appointed down to Hilary Term, 1862,
inclusive, (with the exception of those few which bave lost their
force through recent changes ju the statate law,) with a complete
answer to each question.

The answers will be placed at the end of the book, with numbers
correspondmg to the pumbers of the questions to whxch they relate,
in order that the Student may be first working out bis own
answers and afterwards cemparing the rusult wmith what he finds
iuthe key, forms a tolerable accurate notion of hLis fitness to appear
in the exawination room.

The publishers expect that this work will add so materially to
the ease and confidence of candidates tor examination, as to render
its possession indispensable, and have therefore determined to
dispose of it at such a low price as will place it within the reach

of all,
W. C. CHEWETT & CO,,

Toronto, 1st Deo., 1861, 17 & 19 King Street Fast.
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ADVERTISEMENTS.

o

Crowx LaANDS DEPARTMENT,
Quebec, 2ud November, 1861.
TOTICE is hereby given, that persons who may have purchased
(Crown or School) launds in the County of Bruce; in the
Townships of Ashficld, Grey, Howick, Morris, Turnberry and
Wawanosh, in the County of Huron; in the Townthips of Elma
and Wallace, in the County of Perth; in the Townships of Arte-
mesia, Bentinck, Derby, Egermont, Glenelg, Holland, Melancthon
(New Survey), Normauby, Osprey, Sullivan and Sydenham, in the
County of Grey; in the Townships of Arthur and Minto, in the
County of Wellington, U. C.; and have not complied with the
condition of the sales, as regards settlement on the land, are
required to complete their purchases forthwith, at the rate of 10s
($2) an acre, with interest thereon from the dates of the respective
sales, and with the addition of 1s. £d. (25 cents) nn acre, so that
Patents may be issued, when no adverse claims exist.
In default of payment before the FIRST of FEBRUARY next,
the Lands will be resumed and offered at Public Sale.
Persons having made the necessary improvements are required
to furnish the Ageuts of the Department with evideuce thercof.
P. M. VANKOUGHNET,

10—6 in. Commussioner.

DerARTEENT OF CrowN LaNDs,
Quebec, &k November, 1861.

OTICE is hereby given that the undermentioned Crown Land
Agencies in Upper Canada, will be closed on tbe FIRST of
JANUARY next, after which date, parties having payments to
muke, or any business to transact connected with the Public
Lauds therein, must communicate direct with the Department.
AGENCY. AGENTS.
Stormont, Dundas and Glengary........ 8. Harr,
Prescott and Russell........ coesessersnsss N. STEWART,
Carleton...coeeivaeeenees vesesess J. DURIE,
Lanark .eeeeeens senvennes crnens .. @. KeRg,
Leeds and Grenville......... .. . W. J. Scorr,
Prince Edward.eeeuiveaes oo . N. BALLARD,
Hastings, (South part of)... F. McANNANY,
Northumberland and Durham...... W. WaLLis,
Peterboreuph, (South part of)..... W. CrawroRD,
Wentworth.... . . T. A. AMBRIDGE,
Lincoln, Haldimand and Welland....... I. SuiTn,
0] 5 11) | S rerseererees Do CAMPBELL,
Oxford and Brant..........ccuuu.n J. CarnoLL,
(.31 R. Moxck,
Lambton .c.ceeeeens cnnes A. Scorr,
Waterloo .. H. S. Huszr.

Varties desiring to claim throughlany of the above Local Agents

should do so at ouce
ANDREW RUSSELL,
Assistant Commissioner.

eeserees

10—6 in.

CA
DeparTuENT OF CrOWN LaNDs,
Quebec 18tk October, 1861.
NO'!‘ICB 15 hereby given that parties having payments to
make, or any business to transact connected with the
Public Lands, in the counties of York, Ontario, Peel, Halton,
Middlesex, Elgin and Essex, must communicate direct with
the Depurtment, the agencies for those Counties having been

closed.
ANDREW RUSSELL,

10—6 in, Assist. Com.

Derarrvent or CrowN Lanbs,

Quebee 31st October, 1861,
NOTICE is hereby given that those lots in the township of
Proton, in the County of Grey, U. C., remuining unoc-
cupied and unimproved, the purchase o™ which shall not be
completed within three moaths from the late '~ eof, will be
resumed and again offered at public rale.
Occupants of lots must furnish evidence of their improve-
ments to the Agent of the Department at Durham.
P. M. VANKOUGIINET,
10—6 in. Commissioner.

STANDING RULES.

()N the subject of Private and Local Bills, adopted
by the Legislative Council and Legislative Assembly,
3rd Session, 5th Parliament, 20th Victoria, 1857.

1. That all applications for Private and Loeal Bills for
grautiag to any individual or individuals any exclusive or
peculiar rights or privileges whatsvever, or for duing any mat-
ter or thing which in its operation would affect the rights or
property of other parties, or for making any amendment of a
like nature to any former Act,—shall require the fullowing
notice to be published, viz :—

In Upper Canada—A notice inserted in the Official Gazette,
and in one newspaper published in the County, or Uunion of
Counties, affected, or if there be no paper published therein,
then in a newspayer in the next nearest County in which a
newspaper is published.

In Lower Cinada—A notice inserted in the Official Gazelte,
in the English and French languages, and in one newspaper
in the English and one newspaper in the French language, in
the District affected, or in both languages if there be but one

aper; or if there be no paper published therein, then (in buth
anguages) in the Official Gazette, and in a paper published in
#n adjoining Distriet.

Such notices shall be continued in each case for a period of
at least two months during the interval of time between the
close of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in a
Private Bill for the crectivn of a Toll Bridge, is presented to
this House, the person or persons purposing to petition for
such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, also, at the same time, and in the same manner,
give o notice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutmentsor piers for the passage of rafis
and vessels, and mentioning also whether they intend to erect 8
draw-bridge ¢r not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Local Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each House.

4. That it shall be the duty of partics seeking the interfe-
rence of the Legislature in any private or local matter, to file
with the Clerk of each House the evidence of their having
complied with the Rules and Standing Orders thereof ; and
that in default of such proof being so furnished as afuresaid,
it ehall be competert to the Clerk to report in regard to such
matter, “ that the Rules and Standing Orders have not been
complied with.”

That the foregoing Rules be published in both languages in
the Officinl Gnzette, over the signature of the Clerk of each
Uouse, weekly, during each recess of Parliament.

J. F.TAYLOR, Cik. Leg. Council.

10-tf. Wy. B. LINDSAY, Cik. Assembly.

\



THE UPPER CANADA LAW JOURNAL,

MUNIC!PAL AND LOCAL COURTS’ GAZETTE,

Conducted by W RUARDAGH, Baisterat Law, and ROBT, A HARRISON, BC L, Bawisien-an Law,

lS published monthly in the Cicy f Toronto, at $4 per

annum if paid betore st March 1o each year, $95if
paid utter that period; or five copies to one addiess for $16
per annum, in advance.

It claimy the support of Judges, Lawyers, Officers of
Courty, Municipal Officers; Coeroners, Mapistiates, aml all
concerned 1 the adunmstration of the Law, ou the fullow-
ing grounds :

1s* It is the only Legal Periodical publizhed in Upper
Caaada

2ud Eicli number contains Reports of eases—many of
which are not to be found in any other pubiicativo.

3rd Chamber Decisions are revuvited exnressly for the ©

Juurnal

4th  Each number contains original atticies on subjects
of prutessional interest.

Sth Each number contzios artieles in plain language for
the guidavece and information of Ditiston Courts, Clerhs,
"ailifls and Suitory, ausd Repourts of cases of interest to all
whose support 13 clamed,

Gth. Eac number coutaing a Repertory of English de-
cided cases on Poiots of Practoce

Tth. Itis the only recognized organ of intercommunication
brtween Law: re, Dficers of Courts, aud others coucerued
in the sdaim stiation of law.

!

8th. It is the only recognized wedium of advertising on
subjects of legal interest.

Yth It circulates largely in eve=y City, Towe Village
and Township io Upper Canada.

1Gth. It exchanges with more than fifty ¢ >temporary pe-
ricdicals published in England, the Umted States, Upper and
"ower Canada.

11th It has now reached the seventh year of it existencr,
and 18 steadily 1nereaving the sphere of 1ts uscefuluess.

12th. It has advocated, and will coniinue to advocate,
sound and practical Improvements iu the law and its ad-
mini~tration.

Vols L, IL, I, IV, V. and VI on hand, $21 the six,
or 35 fur cither eeparately.

The Advestis'r g Churgrs are.—

Curd for one yuar, not excecding four linee . . E1 00
Une Column (31 lines) por 1ssue ... . I 00
“Taif a Column (40 lines; perissue . voeee e in o o e 012 6
Quarter Colump (X lines) per t4sue . . P 07 6
Eightliof a Column (10 lines) per lasuo. ... ¢ 5 0

Bustness Carid unt excec ding fonr lines—aad subscription for one year,
Af §odd o oadyauce, ouly §o.

W. C. CHEWET! & CO., Publeshers, Toronto,

OPINIONS OF

Tiiz UrPER Canviny Law Jotgvat —Thit well conducted publication
weare glad to learn has pro ved ciunently suceersful  1ti contents must
rove ot great value to the profession 10 Canada and will prove futereat-
ing in the Usited Statws.—American Havlway Reriew, September 20th,
1500.

Tne UsPer Cavana Law Jotreat —This uecful publication for sep
temULrr s hefure U We heartily rocommend it a4 a very useful Jouroal,
not oiily to Members of the legal profession but wlso to Magistrates. Bali-
4. &c . u0 110 {act every persuvd who wishes 1o heep hlwself posted 10
law matters. It has oo rccommended tiot onlv by the highest legal
authonities ta this Proviuce but alsa the United SMates avd Englaod,
The presenc uamber 18 roplete with useful wnformation — Welland  Ke-
porter, Septe Ler 2Uth, 180y.

Uppek Cavana ..AW JuURYY' —We have received the April uumber of
this exedllent pullication, whiua is & cr-dit to the publi-hers and the
I'rovince Amon;s a great vailely of articder of lnterest, we esprectslly
Nole the, 0De 0D 3 serles on tho Constitutional Ihstory of Canada, the
other upon & decision decianing the rgbt of perscns ot parties to suitsto
search the bo ke of the Clirha of Courts for judnunts. The questizn
aroee ont of a request of (e Jecretary of the Mercantile Protection
Assciation —M.adreal G stte, April, 238h.

Tut UTrrer Caxans Law Jotrsal for May. W C Chewett & Co,
King Streel, Turonto —Tn addition th interesting reports of cases recently
tried 17 the several Law Courta, ang a variety of other nirportant matter,
this numher enutatns well written anzinsd articles on Muuimpal Law Re-
form  reepunsilalituy d duties of Sohool Prustees and Teaciers and &
continugntion of & Histori al Sheteh of the Constitution Laws aud Legai
Trivunale of Canada.— Thorola Gassette Nay 13th, In5Y

Cerse Cavans Law Jutavar—The March numbwr ¢ f this very useful
and intse rexting Jouinal has toen recetved. Wo think that the artiiles
fornd 10 1t pages are gt i abahity te any fund s handred pericalicals
ceither fu Pu_tend or Awmeriea Messma Ardagh & Hirtivon deerse the
greateat coedit for the manner in which the odirortad work s perfiorted
W b thiar enterprise way beas proi -bleasitis o odstable —ustongs
Chyrande, May, 1600 1550

T ¢ Upper Canada Law Journal, W € i 1t & Co., Torouto. Tlia
we'l cotulurted publication. we are slad to learn has proved eminently
sucoessful  lte contents must prove £ great value to the P'rotesmion in
Cooada and will prove inte wting fo the Untted States —Laal Inbli-
g-ncer. Philadiiphia August G 199N,

Upper Cancda Law Journal —We base ren ived the irst No. of the
fiftts soluwe of thts highis gl fagenal, puldished by W O Chewett &
Co. of Toranto aud whited 1 the tdented Robeat & Harrison, kg
BC T au horof the Common Law Praedum Act, abhich has cbialoed
claes etion alon g With the G lrhrated congalers of Fogland and is pre
forres bn the profi esf ma‘e at bome to all othere

There 13 00 wagistrate manl ipal officer, or privats con'lenien, whoes
profemsion of edicwion wibes e T W be well i o, choa d
be withent it There ar knott pante defined with x simpes sty that tha
mest erdinary notds e understaed anl the rerary out cinsn w1 )
find in 11 jwzee x hidnry of the smcatution sod Liwe of Canada tnan
the aesnmption of Brnich authonty sulsaoriptinn 840 a voar and for
the am mnt of ;' L andoraditem Lestased upo bttt is wocth double
the asuow oL Vadia Hes didd, Jannes g 14 1500

TIHIE PRILSS.

The Law Journal of Tpper Cunada for January., By Mecwrr, Avbson
angd Harrisay W C Chewctt & Co, Torontn, €3 00 & vear cash.

This i one of the heat and momt successfol publications of the Jdavy in
Ca :ads, and its success prompts the editors to greater exertion. dor in-
staucw they pmmise during the presant volume to devote a larger portion
of their atfentinn to Municipal Law, at the same 1ime not neglecting the
interests of thar geoeral subsceribers.— Briish Wing, January 18, 1859,

The Tpper Manada Law Journal, for January. W. C. Chewett & Co.,
Kiog Street East. Torunto.

Thi« 14 the first number of the Fifth Voluma: and the publishers an.
pounce that the terms on which the paper has Leed furpishied 0 sub-
sreibere wall remain uncbanged —siz.. 1 00 per snoum, if paid bhefore
the 1evue of the March numboer, and 35 00 if afterwards,  (Of the utility of
the Law Journal, aud the ablilty with which It is conducted, auiple
testitnnny bas Leen affurdd by thie Bar and the Preas of this Province;
87 it i% unnecessary fur us to sty much 10 the way of ursing its claios
upon the hibernl patronage of the Canadsin public.—Thorald Gazetle,
Junuary 27, 1859

Tue UrpEr Cavant Law JoUurRwst axp Locat CoUnrs' Gaxerrr, ix the
name of an excelleut wmonthly publication, from tha estublishment of
W C Chewctt & Co. Turunto —It is conducted by W. D Ardagh, aod
R A larnison, B.C L. barrister at-law —Prive §4 per annwun.—Oshawua
Vindv ater, October 15th , 1855,

Law Jorz¥aL for November has arrived. 10d we have with plessure
1t juealuabie contents  In our humble opinon, the pubiication of this
Journ 1) f<an inestimabide Loon to the legsl profession We sre hot aware
of the sxtenut of its arculat.on in Brautford . it shiwld 2w tiien. horwevor
liv cvory ticmter of the Bar in town as well esery Maiistrate and Muam.
apal Officer Nor would pohiticlans find it unprofitable, to purane s
lLaghly inatructive paczes  This journal ia admitted by TransAtlantic
w-itire to be the most abily condocted Jottrnal of the profession in Awmer-
J.a The Puddihe rv heve cuir sincere thanks .7 1he present sumnber —
Brant Heralid. Nos ntb., 1808

The Law Journnl i v sutifully printed 0o excellent paper. ard. in
deed. sqqualyan ity tpzegplineal appearanen, the legal reeunl puidisaed
i the wetropolis of the Umted Kingdm., 23 & yexr 14 a vory irons-
Jerahle cun: fir a0 much valuable 1oformation as the Law Jouraal con-
taana — o rt Higw Alue

UprFr Caxans Law Jotrvst W C Chewett & Co . Torouto, Jan.—We
basve & freuentls spoken ‘g the hghest terms of thamerits ol the ahote
peniodic sl that it is scarc iy n.cessary fur us to do anything more than
ack nowled ze the reeeipt of the “nat number. 1t is almoet an eementinl to
Mamicital ofiwre and Magistrates asit s 10 Lawyers. —Stratford Eram
ey, S Nay, 1809

1" ¢ Law Jarma \vgust, 1855 Torania, W ¢ Chawett & Co.

This valnable Jaw goriad el maratane te hich positn We hape tta
cirulate s incressing ey Maistrate should patienmize it We 2z,
haupn to tearn from the number bef reus that Mr Hertison & *Comm.n
Law recodure Acta is high's s ken of L the bnzlch Jurist, & lepsl
Anth orits ot cons letshde wespht o Blesave st 1o alinost as neeful to the
Y nzheh ne to thn (nadian [awver sn s ant anly the neat reeent, Yt
by fac th toet e nplde edinon which we CJurid: have s« of these i
portant acts of pariarient. —Qdwurg S'ar, August 11A 1898
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DIARY FOR DECEMBER. a learned counsellor is called Aonorarium, and not merces,

1. SUNDAY ... Advent Sundey.
27T . Lnt day for nutive of Trial County Court.
8. SUNDAY .. . " Advent

% Tweeday .......... & h&:&i&:ﬂy oﬂ.r;‘muu- {a sach Ou;l‘l.ti‘ for
2 Thursday ........ vt of Krvor bogloe. y
of Writ fbr York sad Puel Assises.
Last dny for col{ection of mowey for lehonl’rachm hhdn.
lowu lo retara A Roll

18. BUNDAY ........ wm Ad-nc
n BUNDAY ... &th Sund by
23. Moaday .. .....Na.lmtbnollqon. Last day to declare for York & Pesl

25. Wednoaday...... Cuaterias Dar.
20. SUNDAY ...... « 1t Sunday aftevy Christmas.
3L. Twsedsy

..... . Bnd of Municipal year. Last day on which rmllnlns half
of Grammar Bchool Fand (¢ payable. Last duy for actice
of Trial for York and Puel Assizes.

IMPORTANT BUSINRAS NOTICE.

Persons indebled to the h'opndan of thisJourwal ave requested 1o remnaber that
&l our past dus acosunts have bwn placed in the hands of M :sars. Putton & Ardagh,
Altorneys, Jurree, for coliection ; and that ualy a prompt remlance (o thew 1wl
save costs,

It is with great reluctance that the Proprietors Aave edapted this course ; but
Aeve been compelled Lo do se in erder bmunaenu-‘dlhdrnmnlumuq
which are sery Asavy.

Nanh-r/duuq/uclw is 20 generally ndmitied. 11 wowhl not be un-
reasenabls to upchMgl’mjmwumeﬂmojMummH ita
M"PM d of all Ives to be sued for thesr subscriptons,

o

Gibe Bpper Canava Lako @rinmal

DECEMBER. 1801.

TO SUBSCRIBERS.

Subscribers are reminded that the present No. completes Volume
Seven- of the Upper Canada Law Journal. Those, indebted to
the Journal are requested to make cn immediaie seitlement of our
demands against them. Al such, by looking to the covers of their
paper will ascertain the amount demanded. Remittances to be
addressed to our publishers, Messrs. W. C. CHEWETT & Co.,

Kung St Ead, Toranto.

COUNSEL FEES.

The profession of an advocate is in every civilized com-
munity esteemed one of distinction, as it is of influence.

In some respects akin to the ‘“orator” of the Romaus,
it partakes of many of its characteristics.

One feature in common is, that the advocate of modern
no more than the orator of ancieat times, is allowed to sue
for his services.

8ir Joha Davis, in the sixteenth century, wrote as follows:
¢The foes or rewards which they (barristers) receive are not
of the nature of wages or pay, or that which we call salary
or hire, which are indeed duties certain and grow due by
cootract for labour or service ; but that which is given to

being indeed a gift which giveth honor as well to the taker
as to the giver; neither is it certain or contracted for; no
price or rate can be set upon counsel, which is invaluable
and inestimable ; s0 it is more or Jess according to circunr
stances—namely, the ability of the citisen, the worthiness
| of the counscllor, the weightiness of the cause, and the
custom of the country. Briefly, it is a gift of such =
nature, and given and taken upon such terms, as aibeit
the able client may not meglect to give it without note of
ingratitude (for it is bat a gratuity or token of thankful-
ness), yet the worthy counsellor may not demand it without
doiug wrong to his reputation, according to that moral rule,
Mylta haneste accipi possunt, quae tamen horeste peti nom
possunt.”  (D’refuce Davis’ Reports.)

Quaint as this language may sound, and absurd as it may
appear io this utilitarian age, it is law, almost as inflexible
to-day as wher first written.

On 10th June, 1858, Sir R. T. Kindersley, upon reading
the petition of a barrister, for payment of his foes by &
solicitor, and upon the argumeant being addressed to him
that a barrister has a right in law to recover fees paid to »
solicitor for him, said, I hope the time will mever come
when such a rule is established. I will never make a pre-
ocedent. If you bring me precedents and establish your
case, I must make the order; but I will never willingly
derogate from the high position in which a barrister stands,
and by which he is distingunished from an ordinary trades-
man.” (In re May, 4 Jur. N. 8. 1169.)

Barristers however, like other men, must live, and in
modern times at least it has been found imprudent for
them to trust to the gratitude of clients for subsistence.
In what way, therefore, is the difficulty overcome? The
same law which says they ¢ shall not sue for their fees,”
says ithey sha'l in all cases ¢ receive them in adrance,”
and, worse still, ¢ keep taem though no service is perfor 1ed
for them.”

On sn application to compel au attorney in a cause to
pay counsel fees collected by him, Erle, C. J., sid, “I
do not mean to sanction in any degree tke notion of such
applications. It may be that ao attorney is wrong in de-
livering a brief with fecs marked on it without their being
paid ; but then counsel ar3 equally wrong who accept it on
these terms, and we caunot be called on to entertain any
propasition for us to interfere in such a case”’ (In re Angell
6 Jur. N. 8. 1873.)

8o where a person had given 2 brief with a fee b0 counsel
on an expected trial, and the counsel neglected to attend,
it was held that the fee oould not be recovered back, be-
cause the fee was & present to the barrister by the co:msel,
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and not a payment or hire for labor ( Turner v. Phillips,
Peake, 122.)

Such is the rule and such are its consequences. Designed
to elevate the members of the profession, it tempta men to
dishonesty. It enables the client to cheat the barrister,
and the barrister to cheat the clicnt. That which is in
fact a reward for services performed, or to be parformed,
is called a gratuity, and the idle form is retained while the
substance is entirely changed.

The orstor of ancient times sought his reward in the
spplanse of waltitades, the gratitude of his countrymen,
elevation to the highest offices in the State. His aim was
high, and it suited his purposes to appear to despise gain.
But the same rule, applied to the advocstes of modern
times, is little less than ridiculous.

Pew men are born to affluence. Most men have to earn
their livelihood by labor, mental or bodily. The laborer
io either case is worthy of his hire. The hire isthe nataral
fruit of his labor. Without it he cannot subsist. When
he earns it ho shou!d not be ashamed to receive it, and
the law should not be backward in seeing that he gets it.

We do not like to see a grasping covetous advocate. His
profeasion is a liberal one, and we like to see his conduct
square with the aitributes of his profession. But at the
same time we must condomn that false modesty which
compels men to call that one thing which is in substance
and in fact an entirely different thing—that a grataity
which is a reward for services performed or intended.

The fullowing language of Bayley, J., is more in sccord-
ance with our views. ‘The suggestion is that by law no
man is liable to pay for counsel at all. That seems to me
to arise entirely from & mistake in point of law. Itis never
expected, it never has been the practice, and in many in-
stances it would be wrong that counsel should be gratui-
tously giving up their time and their talents without
receiving any recompense or reward. It is the recompense
and reward which induce men of counsiderable ability and
certainly of great integrity and with every qualification
which is necessary to adorn the bar, to exert their talents.
It is the emolament in thc first jostance, to a certain de-
gree, that induces them to bear the difficulties of their
profession, and to wear away their heaith, which a Jong
attendance at the bar naturally produces; and it is of
advantage to the public that they should receive those
emoluments which prodace integrity and independence ;
and I know of nothing more likely to destroy that integrity
and independence than to deprive them of the honorable
reward of their labors.”” (Morris v. Hunt, 1 Chit. R. 5§44.)

The rule is day by day becoming less stringent. In
Ireland it has been held, that although a barrister cannot
sue on an implied cootract for business performed, yet he

wmay make an express contract for his foos and sue upon
that contract, ( Hobart v. Butler, 9 Ir. Com. L. R., 157,)
and evan in Eogland barristers have been allowed as credi-
tors to prove upon the estates of bankrupt solicitors for the
amount of unpaid fees (In re Hali, 2 Jur. N. 8., 1076.
Teed v. Beere, 6 Jur. N. 8., 881).

In the United States it is said that the rule was in
Pennsylvania asserted for the last time in Morney v. Lioyd,
58. & R., 412. Chief Justice Gibson, of Pennsylvania,
in apeaking of the honorarium said, “ Its principle had its
origin in the Rowan law, when the practice of oratory was
g0 elevated as to be faocifuily thought to be incapable of
stooping to mercenary consideration without debasement.
And the dignity of the robe, instead of auy principle of
policy, furnishes all the argument that can be brought to
support it at the prescut day, ‘or it is hard to imagine a
principle of policy that would forbid compensation for
services in a profession which is now as purely a calling as
any wechanical art. The English courts adopted it prac-
tically and professedly on the foundation of diguity; they
studiously restricted it to advocates. (Foster v. Sacks, 4
Watts, 33 ; see also Adams v. Stevens, 26 Wend. 455 ;
Stevens v. Morges, 1 Hare, 127.)

In Upper Cunada the same person is often both barrister
and attorney. In England, from the earliest time, the
attorney was allowed to sue for his fees. In Upper Canada
therefore, neither is the necessity for the rule so great nor
the rule 80 essily carried out as in England. By the old
King’s Bench Act it was enacted that the Court should
¢ by rules or order, to be from time to time made, ascer-
tain, determine, declare, and adjudge, all and singular, the
fees which shall and may be taken or be allowed to be
taken by any clerk of the Crown counsel, attorney, sheriff,
officer, or other person, for or in respect of any business to
be doue in the Court of King's Bench, as well in civil
cauges as in criminal proceedings.” The court accordingly
framed a tariff of fees payable to counsel, which since has
been from time to time amen‘ed and enlarged. As it now
stands it will bo found in Harrison's C. L. P. Acts, 712.
It is o principle that where an Act of Parliament or Rule
of Court casts upon a party an obligation to pay a specific
sum of money to a perticular person, the law eunables
that person to waintain an action for it. Accordingly it
has been held that counsel claiming a fee under the statute
or rule of court, and such as mentioned in the tariff, may
maiatain an action for it. Except in the case of fees tax-
able by the tariff, the principle of the English law which
denies to counsel the right to sue for professional services,
has been beld to apply to Upper Canada (Baldwin et al. v.
Mon‘gomery, 1 U. C. Q. B., 283; nsee also Smith et al. v.
Graham, 2 U.C. Q. B, 268)
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NE SUTOR ULTRA CREPIDAM.

Often in oourts of justice are Judges and Lawgers
puzzled in attempts to decipber the meaning of sowe
* document” cowposed of solemn nonsense.

Once we saw a memorandum of sgrecment prepared by
an amater ¢ convayancer, in which the vendor agreed to sell
a parce! " land to the veadee ‘‘ without impeachment of
waste,” .pon paymeut of a specified sum of moncy and
interest.

Ou another occasion, we saw a deed of a lot of Jand
from & map to 8 widow, to hold to her helrs and assigns
for ever, “ by the courtesy of England.”

Instances such as these are of daily occurreace in Upper
Canada. Now what is the source of them? It is that a
most important branch of professional practice is open to
all the world, including the man who sells you your groce-
ries, the man who makes your boots, the man who sells
you quack medicines to kill or cure your horse or dog and
afterwards is ready to buy the hide of your horee or dog at
the best price.

These remarks have been suggested by an advertisement
cut from a Jocal paper and sent us, of which advertisement
the following is a copy :—

A—e— B —
OMMISSIONER, Q. B.,, CONVEYANCER, &s. Also, Dealer
in Groceries & Provisious, Boots & Shoes, Crockery & Dry
Goods, Room Paper & School Books, Patent Medicines, Blank

Deeds and Memorials, &o., Chesper than ever.
Cash paid for Hides, &o.

We respect an honest man of whatever calling. We
despise no man becsuse of his calling. Each is to be res-
pected in his station. The grooer, the shoemaker,and the
tancer, is each s useful member of society ; but in order
to be as useful as possible without daager to life or pro-
perty, each should keep to his calling uutil fitted for a
different one.

The villager, however parsimonious, would be more
likely in case of sickness to entrust his malady to a known
medical man than to a horse doctor or the village shoe-
maker. Why then should he, when about to acquire his
“little all,” entrust the transfer to a man whose ouly fit-
ness is his effrontery or ability to write better orthography
thaun his neighbours, when a skilled conveyancer may be
had in the same locality ?

The system is one of folly, often pregnant of penny wise
and pouund foolish consequences. It may be that the vil-
lage shopkeeper, who knows more of a pound of Souchong
tea than as 2state in fee simple, will draw a deed for less
money than the lawyer, who has spent years in acquiring a
koowledge of estates, their nature, extent and mode of
transfer. Time spent by a lawyer in acquiring a koow-
ledge of his profession is capital. Money expeaded in the

purchase of books is capital. When therefore he (the
lawyer) is needed to make use of his skill so acquired, he
must of necessity seek a greater recompense for his ser-
vices than the man who did uot spend a day in the study
of the law, or buy a book with & view to its practice.

Many men, influcaced by the paltry consideration of thus
ssving a dollar, lose thousands. We have kuown men
incur the costs of heavy chanoery suits in order to cure the
blunders of ignorance or incapacity—too dear at any price.
We have known other men lose properties, made valuable
by years of toif, because of entrustivg to incompetent men
the responsible duty of transferring estates. Such men
learnt wisdom by experience, but at such a price as to
reduce them perhaps from a state of comparative aflluence
to absolute want. Others should be warned by their
esample.

THE LAW SOCIETY OF UPPER CANADA.

The institution of Scholarships has proved a decided
success. The examinations during last term were of a
very high character. Much interest was felt in them, and
the successful candidates were warmly congratulated by
their fellow students. The following is the result :—

PIRST YEAR.

John McKindsey...ccoees coveccaassee cesnnsanne . 201
L. C. MOOP® ccocuveisietasenanene sottoser sunaevane 282
Codrington Reid .....coeeivennniireninnvoninnane 8
Georgo Kilpatrick .. " g7 } egueles.
Samuel Hosking .......ccecs ciccece ser snceneeen 2568

SECOXD YRAER.
Qeorge Holmstead ..ccoveveeecrconscoracerocces 267

Ricbard Walkem 266
Froderick Penton.....cccceeecercense. sereesveeses 206

THIRD YEAR.

seo oo

Donald McLenaaa ............ ... 298
George Rao ..cceicereceniseetcniioscnront cosone 271
J. D. EQERE coeeenrnras vovane sansac sensasssssnee . 240

The maximum namber of marks that could be obtained
by any candidate, either for the 1st, 2nd or 3rd year, was
820. The names of candidates whose marks were under
240 are not made known.

FOURTH ¥YEAB.
Thomas Ferguson.. ...eeeeeceeenceee veveervee ven 340

The maximum number of marks that could be obtained
by any candidate for this year was 480. The names of
candidates whose marks are under 360 are not made known.

Much of the success of the Law Society is due to the
well known energy of its Treasurer. The reforms which
have beea originated since his election to office, and are
now being carried out under his guidance, are in every
respect calculated to elevate our profession, by making its
members more learned tban they would be without the
many advantages which the Society now affords.
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ENGLISH LAW OF COPYRIGIIT,

We have been informed on good authority that the
Provincisl Acs 10 & 11 Vis cap. 28, to which we veferred
in our last imsue as being inconsistent with the Imperial
Act 5 & 0 Vio. cap. 45, was disallowed by the Queen.

It is well that this fact should be known to all in any
manner concerned in the subject of our remarks. 1t does
not seem to have been known to the Commissioners when
consolidating the Statutes of Canada. They appear to have
incorporated 2ll the provisions of 10 & 11 Vic. cap. 28, in
ohapter 81 of the Statutes of Canada. The result is that
the greator part of that Consolidated Statute is not only not
:aw but calowlated to mislead. The sooner .he condemned
portions of the act are expunged from the pages of the
Statate Book the better.

We capnot understand why our Legislature should not
be allowed to amend our laws, including Imperial statutes,
directly or indirectly made to apply to us—especially in
matters of local concern. If we have the right to enact &
copyright law, we should aiso have the power to alter the
terms of an English statute on the subject which is io con-
flict with our idess and vur wants.

LAW SOCIFTY OF UPPER CANADA.
HILARY TERM, 1861,

EXYAMINATION FOR ATTORNEYS ADMISSION.

WILLIAMS ON R¥AL PROPERTY.

1. Explain the feudal system, and state the effect of its intro-
duction into England.

2. What are the rights of married women, with respect to real
estate ?

8. What are the limitations upon a mortgagor's right to redeem ?
and how is this affected by statute ?

4. Distinguish between the different kinds of conveyanees and
their operation,

5. Esplain the effect of the provisiocns of the Statute of Frauds
upon interests in real estate.

S8TORY'S EQUITY JURISPRUDENCE.

1. Distinguish between a bill for account and an action of
account at law?

2. Give the principal rules attending the administration of assets
in equity.

8. Distimguish between revooable and irrevooable assignments.

4. When is misrepresentation frauduleat,

5. Under what circumstances will a parchase be deemed » trust ?

SMITH'S MERCANTILE LAW.

1. Can there be a biuding verbal agreement to renew a bill or
note? Will it make any difference in the validity of such agree-
ment whether it was contemporaneous with the executing of the
instrument or not ? Give your reasons.

2. What is the general effect upon & creditor's claim of bis
taking his debtor's bill or note for the amount; and what would
be the effcct of the oreditor negotiating such bill or note ?  Will
it make any difference in the effect of his so negotiating it whether
be does or does not render himself liable on it ?

8. Hag one partner in & firm of Attorneys sn authority to bind
his co-partuer by » negotiable instrument ! Give your reasons.

4. Will a warranty made after o sale be binding? Give your
reasons.

6. What is particular and what general average ?

BLACKSTONE, VOL. 1.
. When was the Habeas (forpus Act passed !
. What is comprised in tbe right of personnl security ?
. What is the ledinition of municipal law?

STATUTES, PLEADINGS, AND PRACTICE.

1. Give briefly the atatatory provisious affecting the excercise
of the jurisdiction of the Court of Chancery in this Province.

2. Whas is the effect of an order for the production of doca-
ments ?

8. When doues publication pass ?

4, What changes have the general crders made as to parties ?

5. In what cases can a suit within the jurisdiction of the
superior couts be sent for trial by a coanty court judge?

6. In what cases can mesne profits be recovered in the activz
of ejectment ?

7. In what cases and under what circamstances can & writ of
replevin issue without leave of a judge?

8. What facts must a plea disclose to amount to & good equita-
ble plea?

9. Under what circumstances can the court or & judge order a
person not originally joined as plaintiff in an action 10 beso joined ?

W 1O

LZXAMINATION FOR CALL.

WILLIAMS ON REAL PROPERTY.

1. What are the various kinds of tenures ?

2 Ta the deduction of a title why are sixty years required ?

8. Give the effect of the provincial statute as to barring satates
tail.

4. How do voluntary conveyances stand with respect to pur-
chasers and creditors respectively !

5. Distipguish between a stipulation to diminish, and a stipula-
tion to raise interest respectively ?

STORY'S EQUITY JURISPRUDENCE

1. How are purchases from persons in fiduciary relations re-
garded in equity ?

2. What consequences result from the principle that a surety
is entitled to all the securities of the oreditor ?

8. Distinguish between actaal and constructive notice ?

4. In what cases will an interpleader lie at law and in equity,
and when not ?

6. What is the doctrine of eleotion ?

TAYLOR'S EVIDENCE.
1. When is more than one witness necessary ?
2. What is the rule as to the competency of witnesses, and
wherein does the law of Canada differ from the law of England
in this resgpect ?
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8. What writings is s witness not bound to produce ?

4. How far ins witaess compelled to answer questions degrading
i their nature ?

6. When sre admimions evidence ?

DYLES ON BILLS.

1. What warraoty results from the transfer or eadorsement of
» bill or note ?

2. Whea ave the various kinds of billa to be presented for
acceptance and payment respectively ?

8. Whea may presentment be cxcused ?

4. What is the effect of the alteration of a bill or note ?

6. When does the acoeptanoe of a bill or note operate as »
satisfaction, and whea not?

SMITII'S MERCANTILE LAW.

1. Ia there any, and if so, what difference in the effect upon the
oontract of sale between & breach of warranty made oa the saleof
» specifio chattel and of unaszertsined goods?

2. In the ordinary case of a sale at anciion, what ls the writing
to satisfy the Statute of Frauds?

3. What is the duty of the insured ia & marine policy when he
wishes to treat the injury done to his veasel as s constructive total
loss; and under what circumstances is hc entitled so te act ?

STEPRENS ON PLEADING.

I. In what order mast pleas of different degree he pleaded, and
what is the effect of pleading any of them on & defeadant’s right
to plead one prior in degree?

2. What is & new assigrment, and in what cases is it necessary?

3. What is tho effect of demurring to & pleading, ss regards the
facts stated in the pleading demurred to ?

4. Show how liberum tenementum amounts to s good ples in
oonfession aud avoidance.

ADDISON ON CONTRACTS.

1. Isthere any, and if so, what difference between s contrsot
partly legal and partl; lilegal, sud a contrsct founded partly on
legal and partly illegsl consideration?

2. How do simple contracts, negotiable instruments, and con-
tracts under seal, differ with regard to proof of the consideration
on which they are founded *

3. Enumerate the contracta required by the Statate of Frauds
to be in writing.

STATUTES, PLEADINGS AND PRACTICE.

1. When a csuse has been sent from one of the superior courts
to the county court, what sieps should be taken to preveat enter-
iog judgment if it i desired that the case should stand for motion
in the superior courts?

2. What notice of appeal to the Court of Error and Appeal must
be glven to the opposite party, n eases in which notice is necessary?

3. What is the statatery rule with regard to speeches of connscl
at Nisi Prias?

4. In what cases cam & sabuission to arbitration be made a rule
of court ?

5. What is the course to be pursued where several canses of
action bave heen joined, if, in the opiaion of the judge, they can-
not be eonveniently tried together?
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6. To what exteat and of what facts is & protest, by the law of
Upper Canada, evidence?
7. When may a statate be relied apon as & ground of demurrer,
in equity, and when not ?
8. What ave valid objections to discovery ?
9. Waoen will 8 writ ne exeat be granted ?
10. Whea may the court proceed without & personal represen-
tative?
11. In what cases will a receiver be granted ?

EXAMINATION FOR CALL WITI HONORS.

DART ON VENDORS AND PURCHASERS.

1. Who are generslly and relatively incompetent to purchase
or sell respectively ?

2. When is a purchaser entitled to compensation !

8. Distinguish between dependent and independent stipulations
in & contract of sale : state their effect: aadillustrate by examples.

4. When will the execution o” & contract, partly varied by
parol, be decreed ?

5. Dus a purchzser of real estate ic this comatry, from the heir-
at-1sw, take the estate free from or subject to the simple contract
debts of the sncestor? Give reasons for your answer,

STORY'S CONPLICT OF LAWS,

1. How is the capacity of s persem affected by chaage of
domicile?

2. Upon what principle are the 1aws of ene country recognised
by another? Illustrate by reference to bankruptey, and laws of
& similar character.

8. Bhow how the lez loci actus er contractus is to be considered
with respect to the disposition of moveable and immoveabls
property, sitoate within saother state er jurisdietion?

4. What is the effect of a foreign probate and sdministration
upon assets in this ceuntry?

5. What force and effect has & foreign judgment (Erceptio reg
Judicate) aund gize the opinions of different jurists wpon this
question.

JARMAN ON WILLS.

1. Distinguish between conditions precedent and sabsoquent?

2. What is the rule of construction of the word **heie™ tu » gift
to him of beth real and personal estate ?

8. When may ¢ survivor” be construed ¢ other "

4. Whea a bequest s made to A. with & gift over, ia case of bis
death, what is the effect of it ?

5. What is the effect of & gift over, in default of issue, with
vespect to persanal and real estate respectively ?

JUSTINIAN’S INSTITUTES.

1. Translate Lib. 14., Tit. 6, eeo. 1, and give explanatory notes
upon the legal terms used therein.

2. What was the jurisdietion of the Prmtor with respect to
damnum snfactum?

8. Classify servitades.

4. What is the capitie diminutio? how may it arire ?

5. Explain addictio, arragatio, interdictio, exceptio, depositum,
delegatio, peculium.

6. Givean outline of the Roman law treated of in the Institytes,
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STORY ON PARTNERSIIP. !

1. To what extent can partnership property be reized for the '
debt of a ningle partner, and what intercst is acquired by a par- |
chascr at a sale under snch an esecation?

2. [f nn infant either actually becomes, or holds himself out as |
a partner, what will, in either case, be bis position on arriving at !
full age with regard to parties dealing with the firm *

8. In what ways can a partnership be dissolved ?

4. 1f the firm of A. B. C. ave the holders of a negotindble instru-
ment made by the firm of C. D. E, can they sue the latter firm
upea it? Upon what principle docs this depend ?

5. What is the position, with regard to the partnership, of the
personal representatives of a deceased partner?

RUSSELL ON CRIMES.

1. What is the distinction between murder and manslaughter,
and what ‘- the presumption in all cases of homicide ?

2. What is the common law definition of forgery, and what class
of crime does it amount to? How does it, iu this respect, differ
from forgery by statute?

3. Where money is given to & servant by his mast.r for
specific purpose, and the servant converts it to bis own use, does
this amount to embeaalement or larceny ? Give your reascas.

4. Can an indictment, in any case, be sustained against several
persons for conspiriog to do that whbich would be lawful for them
to do individually? Give your reasone.

5. In what cases is & wife not excased from crimioal respoosi- |
bility when acting under the direction of her husband ? :

COOTE ON MORTGAGES.

1. What is meant by tacking?

2. What is an equitable mortgage, and how can it be creat:d?

8. Ifit is desired that the mortgagee should psy s greater:
amount of interest in the event of the interest not being punctually
paid, istbereany, and if so, what means of effecting such intention?

4. What is the position of a lessee, under a lease from a mort-
gagor mwade after the mortgage, as regards the mortgngee ?

5. If two persons advaace money on morigage, and one dio, to
whom will the debt belong?

SELECTIONS.

THE LIABILITIES OF RAILWAY COMPANIES AS
CARRIERS.

The plain and simple principles of the common law have
been sovercly tried in their application to the enormous exten-
sion of trafic and complicated transactions produced by the
railway system, Cuntractsand wrongs, the two mainbranches
of common law jurisdiction, appear in new sliapes not eusily
recognised by the light of ancient rules and authorities. The
law of carriers, occupyiog as it does an anomslous position
with reference to this division of common law jurisdiction, nct
Leiag exclusively assignable to either branch, or, in modern
statutory langusge, * partakiog of the character of both,” was
always, for this reason, a complex and embarrassing subject
aond required a liberal nse of fictions and technicalities to pre-
serve it from confusion in its admiuistration. The native
complexity of the subject, however, has been extraordinarily
aggravated by the ncvel ccmplications which bave called for
an application of the law; and in several instances extraordin-
ary remedies have been devised to meet the emergencies which
have arisen in the progress of railway traffic.

- passenger traffic.
{ and Brighton and North London Railways have unfortunately

The duties and liabilities of railway companies as carriers
of gooida have heen hrought to anmething liko a aettlement by
the Railway and Canal Teaffic Act of 1854, Under this Act a
quite new common law jurisdictivn was inatituted—not reme-
dial, but mandatory, exercising a regulative supervision over
the action of railway compnnies na carriers, for the parpose of
securing to the publio all reasonable facilities for traffic upon
equn) terms, and of preventing any undue favour or preference.
The Act also restricts the common law right which carriers,
by railway .z oanal, equally with tho ress of the world formerly
enjoyed of making what apecial contracts they might think #t,
hy annexing the statutory proviso that the terms of their con-
tracts must be auch as, if called in question, 1 judge shall
deem to be just and reasonable. Their positin, as carriers
of goods, may be described broadly an atifl reati g on the baris
of the common law, with the restrictive incideni. thus imposed
by the statute, thut they wnust deal on equal terms with all,
and that the limitations of their liability by apecial terms and
conditions must be reasonable. On the whole, the nystem
appenrs to act well, and certainly abundant liberty is reserved
to the companies for the protection of their interests.

An earriers of passengers, the duties and liabilities of rail-
way companies show similar deviations from the common law.
It is remarkable that this braoch of traflic was considered by
the original projecters of rai'ways of far less importance than
the carriage of goods ; but on the opening of railways was at
once found to constitute their chiefand most lucrative business.
This unforeseen extension haa given birth, in a corresponding
manner, to unforeseen difficulties in its legal incidents, which
have not yet been tully recognised or adequately provided for.
The Railway and Canal Traffic Act ap;‘ies equally to the
traffio in passenzers and to the traffic in goods ; and its opera-
tion seems eqonlly necessary and salutarv in buth cases. But
besides this Act, Lord Campbell’s Act tor compensating the
families of persons illed by accident, imposses a new and
serious liability upon railway companies in regard to their

l'I‘he recent fatal collisions on the London

given a wide field for the operation of this statute, and have
directed an unusual degree of attention to its provisions. A
few observations upon its policy and results will therefore, it
is hoped, at this time be fuund not inapproptiate.

The common law was not so stringent with carriers of pas-
sengers as with carriers of goads. The passenger carrier was
bound to carry all comers who tendered the-uselves in a suit-
able state, both as to person and pocket, > long as he bad
accommadation to carry them ; but beyond this there was no
duty or linbility except as provided by the terms of the contract.
The carrier of goods was under a similar liabiliy to carry, and
was also an insurer of the ﬁoode received for carriage, which
he was bound to make good if they were damaged or lost from
any cause during the transit. The carrier of passengers was
not an insurer, and was only liable for injuries tothe passenger
occasioned by the carrier’s negligence; and in case of the
death of the passenger all liability for negligence died with
him. Ia theory the law remains unaltered in respect of the
passenger carriers being liable for negligence only ; but under
the railway system the practical impossibility of n railway
company escaping the imputation of negligence, combined with
the extended consequences of negligence imposed by Lord
Campbell’s Act, render the railway carrier of passengers in
effect an insurer; at least, every passenger may travel with a
well-grounded confidence that in the event of accident his life
is inn. -d for the benefit of his family.

Lord Campbell’s Act has now Leen tested by an experience
which for a modern statute may be pronounced long. The
result of this experience, and of much consideration of the
statute itself leads us to the belief that however valuable it may
have proved as a palliative for a pressing evil, it is not suffi-
ciently complete und comprehensive for permanent use, or a
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least is capablo of considerable amendment. We say this not
in any epirit of disparagoment of its Iate distinguished author,
to whom ia due the credit of having provided some practical
remedy for an avil of present urgency, butas a comment upon
tho Act considered as a piece of legal mechanism which we
are induoced to make in the interests of law, and which we think
will be fuund to be justified by fair argument and cricicism.
‘This statute, however, may be referred to in passing, as &
characteristic specimen of the rough and ready, but not alwnys
scientific workmanship of its author, whila the great popularity
with which it has been received may be also notified as an
appreciation of his services, As, however, the tendency of
thc enactment is all in faveur of the public and against railway
cumpanies, its popularity is sufficiently accounted for without
ncce?ting it a8 any proof of the atrict equity of the meusure,
atill less of its perfection as a specimen of jurisprudence.

In criticising the act as the work of the Legislator, common
fairness requires that a due regard should be paid to the an-
tecedent state of the law, and the oceasion which callel for it.
It was professedly a substitution for the ancient system of
deodands. By the ancient common law, in case of death b
accident, the instrument of death was forfeited as a deodand,
to be disposed of for the benefit of the soul of the decensed.
The specific deodand was gradualy converted into a pecuniary
fine assessed by the jury as the value of the instrument, in
Eluce of which it was paid; and this fine becamo forfeited

epeficially to the crown, or the lord of the manor, after the
ulterior purpose to which it was formally applied had been
declared superstitions. Juries, however, were nacwrally disin-
clined to inflict & fine in this manner and with this destination,
and gradually took upon themselves to diminish the amount,
until the practice prevailed of assessing the deodand at an
amount merely nominal. Upon the inwroduction of railways,
however, their feelings were excited in an opposite direction,
and they vented their indignation at the sopposed negligence
of railwny companies by an exercise of their long dormant
power of assessing the deodand at a substantial amount. This
attempt to revive deodand3 was found to be quite alien to the
spirit of the age, and quite inadequate to the requirements of
the occasion; and at the same time the novel apprehensions
oxcited by railway accidents called urgently for some legislative
interposition. Accordingly, deodands, which had become
practically obsolete, were abolished by statute, and in their
stead was coacted the statute, which now passes by the name
of the Iate Lord Chancellor, which was thue inspired by the
twofold iutention of providing a suitable penalty in place of
the deodand, for the csuse of death, and of appropriating the
amount of the penalty by way of compensation to the relatives
of the deceasci.

The statute is now no longer to be considered on historical
grounds, and only with reference to the purpese which called
1t forth. It retains s prominent place in our statute book,
and occupies a position of serious importance in cur social
system. It must stand or fall by its own merits or demerits
with respect to the circumstances of the present day, and by
its intrinsic capacity to fulfil the functions which it undertakes
to discharge. ln this view we propuse to discuss it, and we
may tairly take as a test its manner of dealing with the relation
between railway companies and their passengers, which is by
far the most important and frequent subject of its operation,
and that which it was most particularly designed to regulate.
As the subject, we find, is too extensive for our present limits
we must reserve our observation on the details of the measure
for another week, and confine our attention at present to a
siogle point. It is a point, however, of vital importance, as
it touches the very groundwoerk and principle of the statute.

Before this act came into operation, the action for damages
caused by negligence, which resulted in death, was barred by
the maxim of the common law ; * actwo personalis maritur cum
persond.” This maxim was originally universally applicable to

DY

-

all actions fur wrongs, whether to person or property ; but the
superior wisdom of altor ages appear to have interpreted itas
cxpusing the deficiency rather thao expresaing the policy of the
common law, and tu hiave arrived at the convietion that in com-
mon justice every vested right of action, so far as jiracticable,
should Ynu to the representativos of the deceassd party en-
titled. Rights of action in respect of injuries to property, real
and personal, had already been thus secured to the decensed’s
eatate by succeasive enactments ; but rights of activn in respect
of injuries to the person bad remained hitherto extinguished, as
at common law, by the death. Was it then the policy of the
statute to supply this defect of the commor law in a similar
mauvner in respect of rights of action for persenal injuries?
Does the statute in effect operate by teansferring the decensed's
right of action to his estate or representatives? or does the
statute leave the common law untouched. and crente an entirely
new couse of activn?  The language of the enactment will be
found most undecided and aminguous upon this point, which
nevertheless wo venture to suggestis a puint of serious import-
ance, and one which goes to tho very root of the claimn. The
question has or one occasion been incidentully mooted, but
not in A manner to require a decisive examication. It may be
safely predicted, however, that it will one day again present
itselt’ to the judges in a manner which will demand a solemn
decision. We have ouly to suppose the very probable case,
that a person injured in & railway acoident should accept com-
pensation from the company in astisfaction of the cause of
action, and after receiving satisfaction ahould die of the injury,
snd that claim under the statute in respect of his death should
afterwards be prefered by his representatives against the com-
pany. The questions might then be raised ; would the right of
action against the company for their negl?ence be wholly dis-
charged by the saiisfuction made to the deceased? or would
the representativen of thu decessed acquire a new and distioct
cause of action notwithstandiog the satisfaction?

"n whichever way the point is decided, the results will be
remarkable; if the action in question is that of the person in-
jured, the company by a speedy adjustment of their claims for
compensation may often avoid the more serious liability arising
upon the death; if on the other hand the action is that of the
representatives, the company riay be actually compelled to

ay full compensation to the deceased, and yet remain liable
E)r damages to his relacives, who at the same time, may be
the very persons who have become entitled by the death to
the previous compensation.

The fact that this question is left open to argument on the
face of the statute is a conclusive proot that in framing its pro-
visions their bearing upon the previous state of the common
law did not receive a due measure of consideraticn. Attention
appears to have been directed too exclusively to the avowed
objects of replacing the ancient deodand by other furm of
penalty and providing for its distribution amongst the family
of the deceased. It appears to hava peen overlovked, that the
party injured, if he survived a sufficient time for the purpuse,
might himself bave his action for the negligence of the com-

any, and recover comgensntion, which, in case of serivus in-
jury might and probably would be greater in amount than
that asscssed upon his death. Tt could scarcely have been in-
tended that the company should suffer the penalty for their
negligence twice over; nor on the other hand that Ly a speedy
settlement with persons slightly injured they should be enabled
to escape the risk of ultimate liability to the family in case of
death. The liability of the company ought at any rate to be
adjusted on such terms as would avoid these uncertaintics;
and the statute reguires a corresponding amendment. What
particular form of amendment is expedient, and upon what
principles the lability of the c.pany should be finally ad-
justed, are questivns to which we can only attempt an answer
after a full considerrtion of ell the provisions of the statute

which we are compelled to postpone to a future oc~asion.—Jur.
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DIVISION COURTS.
TO CORRERPONDENTA.
All hmmunicitions on (he aubiject of Dimnon (hurts or haring any relition tn

Divigim Oneris, are 19 fulure to be addressal 0  The Lditors of the Law Jmrnal,
Barrte Joel Ofice.

All other Communications are as MiAcrto to be * The Editors of the Law Journal.
Toronto,”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
(Continued from page 281.)

Not only the Town, Village, or place is to be appointed,
but the particular bui'ding in which the courts are to hold
their sitting should be dasignated by the judge. In Eng-
land court-houses are proviled, furnished, and maintaived
at the public expcnse, for holding similar courts to our
own.*

No sach provision has been made for the Division Courts,
and the voluntary and gratuitous aid of the Municiprities
or residents of a Division, is commonly invoked to secure
a place for holding these courts, the Legislature neither by
a tax on the suitors, (as is done for the Superior Courts at
Osgoode Hall,) nor otherwise having supplied the necessary
funds.4

* The English Statute 19 & 20 Vic., eap. 108, see. 85, provides that ¢ the expen-
“ sea of buflding, purchasiog or providing any messuages and Jands for the purposes
“of the County Courts, and of repairing, fornishing, cleaning, lighting, and
“ warmiog the court-houses and offices, and of payment of the salaries of necee-
¢! sary servants for taking charge of such court-houscs and officss, and of supply-
** ing the courts and offices with law and office books and stationery and postags
“ stamps, and the disd of the high bailifs in conveylog to prison per.
“sons committed by the Courts, and all other expenses incideat to the holding of
“the maid courts, sball be paid by the Commissioners of Iler Majesty's Troasury
“yut of any moniss to be from time to time provided for such purposes.” Cox. C
C,p. 5
4 Mr. Justics Buros, an early friend of the Diviston Court systam, sud wt one
time a County Judge, in proposing some ts io our systewm in a letter
publithed by him in 1847, thus refers to the subject. * The clerks $u the Division
+ Coarts of the Province as the law stands, are compelled t» furnish at their omn
“ oxpenss, the books necossary for the records of the court; and yet thees books
¢ are made public property. This has always appeared to me to be very unjust to
“the clerks. It will be seen that by the Boglish Act such an expenditure can be
“provided for. There bas been another oversight committed 1n our Act in not
“allowing the judges to permit the clerks to retain other current sxpenses of the
“ courts, such as for fuel, lights, and the use of rootns to hold the courts in.
“It has happened that the judge has bien obliged to adjouru the court after
“going to the place appointed for {t, because the person at whose house it had
“beeu holden took 1t into his head to withhold the premises. It has also
“been the case thet ths judge bas been obliged to pay out of bis own pock.t for
¢fuel to warm the room; and when he has been unable to finish his cause list
¢ befure dark, to pay for candlea rather than a:ljourn over till pext day. Noone
“ could imagive that either the judge or clerk should pay these charyes, or should
“ be obilged to furnish & rovm. It is true that the hospitality of the people in the
“country is great in respect of these dations ; but it is not right that the
¢ courts shonld depend upon that, or that it should be expected that individuals
¢ should furnish such things gratuitously for the community. Thare must have
“ been an oversight {n the Legislature which I should propose now be remedied
“by merely adopting the provisions of the English Act.” The Act referred to by
Judge Burns, was the County Court Act of 1846, and at a Iater period the follow-
ing remarke appeared in the U. C. Law Journal: “ The DNivision Courts are not
“ private establishments, they are public tribunals fur the administration of jus-
“ tice, established by ) 7, regulated by law, and for the benefit of the whole com,
“munity. * ¢ & [n the Supcrior Courts offices are provided for the officers at
¢ the public expenne, and all accominndation necensary for due and regular ad-
“ miaistratjon of justice. But the Disision Courts, to wbich the main body of

a

There are many and grave ovbjections to holding o court
of justice in a tavern, aud the sittings should not be held
in such a pleee if it be possible to procure another for the
purpose. Tho practice of transacting public business of a
quasi judicial nature in a tavern has been emphatically
condemned by the Legislature ia o provision of the Muni-
cipal Act, which expressly prohibita the holding a Munici-
pal election in a house of public entertainment where
spirituous liquors are sold} and the principle of such o
prohibition applies with greater force to courts of juatice.
The reasuns that induced the legislative provision should
prevail with the judge to keep his courts out of taverns.§

In determining then where the sittings of the court are
to be held; it becomes necessary to ascertain what building
accommodation can be securcd for the decent and orderly
conduct of business. If a Town or Township Council
Cbamber, School-house or other public building in a Divi-
sion, will be placed at the disposal of the officers of the cot
on court days, lighted and warmed as occasion reguires it
should be chosen. The appointment of two places in a Divi-
sion for holding the court alternately, seems warranted by
the very broad laoguage used in section siz. ¢ The jadge
may appoint and from time to time alter th  time and places
within such Divisions where and at which ssid eourts shall
be holden.” And although such an srrar. gement tends to
produce errors and confusion in the bus:iess, cases may
occur where the public convenieuce can possibly be served

*  guitors resort, are left entirelv usprovided for. Why this invidious distinction—
* why this strange anomaly? All courts of justice are eqnally under the State,
“and all should be placed on the same footing. The suitors in the smsll courts
“pay quite as much fn proportion ds the mai; of the tribunals they
“ res0rt Lo a8 auitors in the superior courts. Lot at lesst thelr own movey be ap-
« plied for thelr own benellt, if the necessary sxpenses we have referred 10 are not
“disbursed from the public purse. Thers is scmething decidedly wrong In the
“state of things which throws upon the clerk of & court the expense of renting
“a building 1o which a public court is to be held. There is no more reann that
“ he should do so than any sujtor in the court. Every dollar disbursed in this
*wiy is 80 much of & contribution from the individual clerk towards supporting
¢ the admlnistration of Justice. Isthe Couutry too poor to support the necessary
“ establishmenta? If it be then st pot the court fess be applied to any otuer
“ purpose than the support of the courts in which they sre collected. The Divi
“sion Court clerks are not over-psid by any means; and yet that ¢al) things may
% ba done decently and in order’ in the courts they are connected with, they must
% pot their haods in their pockets and pay for public property and public seeem-
“ modation. We look upon it as exceedingly unfaic that this forced bemervdence
“ should be squeezed out of clerks; and the instances sre very numerons. Ocea-
“ sionally town or township hall, or other bailding bel pging to somwe private
« association, is allowed to be used for bolding Division Courts; but in all such
« cases it Is & mere matter of anfferance and courtesy, and the priviiege is st any
“ moment ilable to be refuacd, by which much unseemls trouble and annoyance
“ might be cauved to officers and suitors.” U.C. L.J, Vol 5, p. 81.

$Municipal Act, eee. 81.

3+ Division Courts are often obliged to be held ia taverns; and we know of more
¢ than one instance in which tavern keepera have gone to the expense of ereciing
“a buildsng for thelr ac d The ind t for doing 1his is eary 10
« conjecture, and the effect produced by the contiguity of a bar-room on the order
« and decoruwm of tho court may be imagined.” U. Q. L.J, Vol. 5, p 81. Far bet
tar would it be io the intervsts of order and morality to hold a enurt in & school
house or other like place in the most remote coruer of a Pivision, than ia the very
centre of it in a tavern
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by shifting the place of sitting from onc jiace to another,
and back again,

It will be secn from the foregoing consideration, that no
general rule can be proposed as to tho place where the sit-
tings of a court should be held in ~ Division, the question
am it arises in each caso must be sottled with refercnco to
the particular circumstances involved.

" conmmapoxDENCE
To the Fddors of the Law Journal.

GENTLEMEN,—In a certain Division Court Eaat of Kingaton,
a judgment wan given upon a state of facts, which 1 shall
detail, upon which judgment your opinion would be read with
pleasure by the parties interested, and others.

‘Yhe facts condensed are thesc: A. hunds a noteto B. a
lawyer, to collect. B. notifies D. the defendant; D. goeston
bailiff of the court and gives a confession. B. hands in the
claim to the clerk of the onurt for suit. The clerk issues a
summons, and the defendant is sued in the usual way.

The case comes on for trial—the judge decides that the
bailiff had no right to take such confession under the statute ;
but notwithstanding having taken it the clerk should not have
issued a summons but should have snnexed the claim when it
came for suii to it, and then have treated it as an ordinary
oonfession of judgment—gives judgment for the plaintif, the
clerk and bailiff each to pay » moiety of the costs tor blunder-
ing. Who, thick you, Elundered—-the judge, the clerk, the
bailiff, or did they all do so? What think you of the judg-
ment?

D.

[The 117th sec. of the Act respecting Divisios Courts, 22
Vic. ch. 19, provides, that ** any bailiff or clerk before or after
“suil commenced may take a confession or acknowledgment
** of debt from any debtor or defendant desirous of executing
¢ the same,” and we spprehend that in tho case mentioned
by our currespondent, the bailiff had this provision in view,
and if he complied with the directions given in the rule regu-
lating the practice in such cases, he certainly was justified in
taking the confession.

The 31st rule provides, that ‘* every confession of debt taken
*¢ before suit commenced must show thereon, or by statement
*¢ thereto—attached at the time of taking them, of the par-
¢ ticulars of the claim or demand for which it is given” &c.,
and also that *‘ unless application for judgment on such con-
 fesrion or acknowledgment chall be made to the judge
* within three calendar months next after the same is taken,
““or at the sittings of the court next sfter the expiration of
‘* such period, no execution shall be issued on the judgment
“rendered without an affidavit by the plaintiff or his agent
“ tbat the sum confessed, or some and what part thereof
*“ remains justly due, and application for judgment shall be
*“ made at a court holden for the Division wherein the confes.
* sion or acknowledgment was taken.”

The intention of the Legislature is evidently to afford the
debtor every facility for avoiding the payment of costs, Lut
although approviog of the motives, we doubt the wisdom of
the provision on account of the evident difficulties in the way
of carrying it iuto effect so as to insure the intended benefit
to the debtor. However, the discussion of the merits of the
enactmeut is foreign to the question before us at prescat, al-
though we should %)e glad to return to it again in that aspect
if any of our correspondents would take it up. -

In the case put by our correspondent, if we assume {as we
have a right to do, nothing being said to the contrary,) that
the bailiff in taking the confession followed the practice pre-
scribed by rule 31 1n respact to annexing a proper statement
of claim thereto, we must allow that he acted within the

Yours truly,

bounds of his duty; and it became the duty of the clerk to
receive tho cunfession and claim and await the action of the
creditur thereon, and his mode of proceeding in such a case is
clearl> pointed out by the above rule.

Unless ** D.”” haa overlooked or neglected to state some ma-
terial fact, we do not see how any blame could attach to the
bailiff, and it it did not, then the action of the clerk in issu-
ing & summons was clearly wrong. Instead of doiag so he
should havo made the plaintiff or his agent when putting in
the claim, aware of the fact that a confession had been
ulrendy given.

If the bailiff tonk the confession without the required for-
mality, it seems to us that the clerk might be excused for
thinking himself justified in treating it as a pullity, although
it might happen that legally he was not so.—Eps. L. J.]

November 28, 1861.
To the Eddors of the Law Journal,

GentLEMEN,—A. holds a judgmeny, un which execation has
been returned * no goods.”” agsinst B., who afterwards ab-
sconds. C. swears out nn s ment against the goods of B,
hunts up and seizes property. At the next sittings of the
Division Court, s soon as C. recovers judgment, A. directs the
clerk to issue an alias execution on his judgment. The clerk
makes out both executions and hands them to the bailiff at
the same time. The bailiff, haviog read the endorsement on
C.’s execution first, marks it 1, and A.s 2. The property
attached is then sold, and the proceeds paid into court. Tu
which party, A. or C. is the clerk to pay aver the money ?

An answer in the next Journal will much oblige

A Division Coorr CrLerx,

[Our ~orrespondent is referred to the clauses of the Div.sion
Courts Act regulating the proceedings against absconding
debtors, where he will find that the proceeds of the sale of the
abeconding debtor’s goods and chattels in such cases, are to
be ratably distributed amongst such of the creditors as have
obtained judgment against the debtor, in proportion to the
amount really due npon such judgments.

A. seems in this case to be in the same position as he would
have been if he had commenced proceedings but had not ob-
tained a judgment before the attaching creditor. The return
of his execation nulla bona and the fi. fa. having been as it
were received after C.’s writ would, we think, deprive him of
any advantage of priority his prior judgment might have
given him. The Agsconding Debtors Act allows any person
who may have had process served before an attachment issued
to have the full benefit of his execution if he obtuins vne before
the attaching creditor, but this provision is not found in the
Divimon Court Act, and even if applicable thereto, would not
we think, change the aspect of the present case, as A, had no
execution in force when C.’s was issued.—Eus. L. J.|

———

_U C. REPORTS.
QUEEN'S BENCH.

Reported by Cunisrorurx Romivsoy, Esq., Barrister-al-Law.

Hexoresox v. Tae Graxp Truxk RaiLway CoMraxy or
CANADA.
Horses escaping on Raslway— Plaintifl’s potsession of close.
The plaintiff owuing fand adjacent 10 the rajiway, permitted vne D. a servant of

thu company Hving within thefr fencew, o cultivate a smsll plece free of rent.
D. made a gate in the rallway fnce to give him scoess to thia lend. and the

piaintifi*s horses passed through it to the railway track and waro killed.

Held. aficming the judgment of the county court, that the plaintiff was suff,
ently in posseasion of the close from which the horses eacsped to entitle him to
recover. (E. T, 24 Vic)

This was an action in the County Court of the United Countics
of Frontenac, Leonox aund Addington, to recover damages from



314

LAW JOURNAL.

[DeceMEBER,

the defendants for unlawfully, and neghgently, and injuricusly ' the plaintiff, after a full explanation of the law as to the necersity

omntting and refusing, pursuant to the statute in that belalf, to
erzct and maintain ruflicient fences on each side of their line of
ratlway of the height and strength of an ordinary division fence,
by means whereof two mares of the plaiotiff lawfully depasturing

of the plawtiff being ju possession of the land to entitle biw: to

_sue for the damages sought to be recovered in this action.

A rule nia: was obtained for a new trial on the gounds previous),
nrged by defendants sgainst the plaintiff’s right of action, and

sud being in a certain close of the plaintiff adjoining the eaid | from the judgment discharging this rule the defendants sppealed.

railway of the defendants, strayed from the said close into and
upon the said railway, and were there run over and killed by a
certain locomotive steam-engine and carriages of the defendants.
The mecond count was for neglect in erecting and putting up
fences on each side of defendauts’ railway, by reason of wtich
omission and neglect in erecting and maintaining the same aec. -

|
1

Bell (of Bellville) for the appellants, cited Walker v. Great
Western B. W. Co., 8 U. C. C. I’. 164; Gulisv. Great Western K.
W. Co, 12 U. C. Q. 3. 427; Dolrey v. Ontaric, Simcoe and HHuron
R.E Co, 11 U.C. Q B. 00; MclLcllan v. The Grand Trunk R.

W, Co,8 L. C.C. I 413.

Drition, contra, cited Doe dem. Warren v. Fearnside, 1 Wile.

iog to the statute in that behalf, a Lhorse of the plaintiff depastu. ', 1763 Bertie v. Beaument, 16 Enst 83 ; Joe James v. Stanton, 2 B.
ing in a certain close of the plaintiff adjoining the said railway | & A). 378; Lewhv ('Nealletal, 19 U. C. Q. B. 233.

of defendants, escaped and astrayed from the 'aid :lose of the
plaintiff into and upon the said railway, and was there run over
and badly injured by the locomotive steam-engine and carriages
of the defendants, whereby the plaintiff lost the use of his said
horse for a long time, to wit for the space of two months, and was
thetreby otherwise greatly damnified.

There were four counts in the declaration, varying the injury
complained of, and the defendants pleaded not guilty to the whule
declaration ; and 2ndly, to each count of the declaration, that the
defendants did erect and maintain on cach side of their said line
?f railway feuces of the height and streogth of an ordinary division

ence.

The plaintiff took issue op the several pleas, and the case was
tried »* the last December sittings of the county court, and a
verlict rendered for the plaintiff, and $165 damages.

On the trial it was proved that the horses were at pasture in &
field on the plaiutifi's farm, aod that from defect of fences they
strayed from that field into s smail piece of ground belonging to
the plaintiff immediately adjoining the railway track, which the
plaintiff had permitted one P’atrick Daly, a servant of the defend-
ants residing in & small house at the Gananoque railway station,
to use free of rent for the purpose of rmsing s few potatoes and
vegetables for his own use. 1t was proved further that Patrick
Daly bad opened s emall gute in the railway fence for the purpose
of passing to and fro from hLis own house inside the railway fence
to the ground sdjoiniog on the outside, which he cultivated with
the ussent of the plaintiff as a mere matter of induigence.

It was shown thut the tracks of horses were seen through that
gateway from the plaintifi’s premises adjoining, and there seewns
to be no doubt irom the evidence that the horses came from the
plaintifi’s field to that portion of the plaintifi’s land worked by
Patrick Daly, and then that they strayed from thencc through the
gate wiich Daly had made for his own convenience in the railway
fence close to his house, and so got on . . railway track, aad
were killed or injured by a locomouve and  arriages passing along
the line of railway.

The defendants’ counsel called no witnesses, but objected to the
plaintifi°s case, that according to the evidence the horses broke
into Daly’s garden first, and then escaped from it to the railway,
and not from the plaintiff°s close as alleged in the declaration.
2. Tuat there was no evidence of the ordiazry height of division
fences in the township of Leeds. 3. That there was not evidence
of the killing; and 4. That there was no evidence to support the
secord count.

The learned judge overruled these objections, and the case went
tc the jary with a charge asto the mature of the possession of
the ground on the plamntifs farm from which the borses had
atrayed or escaped to the railway, to which no objection was made
on either side. He told the jury thatf Daly bad such a posses-
sion as entitied him to hold against the plaintiff for any time,
however short, then the plaintiff could not maintain this action ;
that he must bave a right to the exclusive possession, sv that the
horses muast have passed from premises over which be was entitled
to exercise entire control, to enable him to sue for injury arising
f-om want or defect of fences ou the part of the defendants ; that
if Daly was merely working the ground as a matter of indulgence,
having no nght to do fo except at the mere will and pleasure of
the plaiatiff, then (he plaiatiff must be regarded as still in posses-
siot,, and cntitled to enter at any moment on his land without
being liable to any one for damages in domng so. Thejuryfor  for

McLeax, J.—The care of Menderson v. Marper in our own
court (1 U. C Q. B 481) ehews thut a tennnt-at-will cannot set up
such tenaccy against bis landlord, end that the entry on the land
by the owner, aud turning out his tenant at will, are justifiable
for the purpose of termirating the tenancy at any time the owner
may think proper. The possessor of a parcel of land may main
tain trespass against a stranger, but the cwner will siso be
entitled to sae for any injury vo his land, though it may be
occupied by s tenant-at-will who merely holds without any interest
derived from the owner. Though at first I was inclined to think
that Daly must be regarded as in possession of the ground tbrough
which the horses passed to the railway, and therefore that the
plaintiff conld not maintain this action, I am now satisfied that
the direction of the learned judge in the court below was corract,
and that the plaintifi’s action is sustainable. The defendants are
bound by law to keep up fences to prevent horses and other
anmimals from getting on the line of the railway, and if one of
i their own servants destroys or removes a portion of their fence,
;and injury is thereby caused to an adjoining proprietor, the de-
fendants cannot excuse themselves by shawing that the injury was
caused by the wanton and unauthorised act of their servant. The
fact of the servant bawing been the cause of the injury to the
plaintiff may have been the cause of increased damages, but they
are not so larze that they must necessarily be characterised as
excessive. On ail the grounds taken it appears to me that the
verdict is right, and that the appeal must be dismissed with co: s.

Buexa, J.—There was no complaint made of the way in which
the judge of the county court left the case to the jury. He cor
rectly enough told them that it was wecessary, in order to the
maintcnance of the action, that the plaintiff should be in posses-
sion of the piece of ground from which the mares escaped upon
the railway. In his judgment afterwards, in disposing of the rule
to set aside the verdict, he remarked that the question of pos-
session was one of fact for the jury, and this proposition cannot
he denied.

The case of Wildbor v. Rainforth (8 B. &. C. 4) very strongly
supports the judge's view of this case. That was an action of
trespass brought by the wvidow of a parper who had heen permit-
ted to occupy & house rented by the overseers of the poor. Mr.
Justice Bayley said that the plaintiff was merely an occupier by
sufferance. and Lord Tenterden said the plaintiff was not tenaat
of the premises, but was allowed to occupy by che parish officers
and that her occupation was theirs.

It would be 3 very hard messure of justice indeed upon this
plaintiff if we shkould be compelled to say that the judge had done
wrony 10 refusing to grant & uew trial, for the wholc cause of the
accident was occasioned hy the xervant of the rsailway company
puttiog a gate in the fence, which he ought not to bave done, and
then negligently either leaving it ope. , or in such a way that the
slightest touch must have opencd it, so that by it the animaly
cscaped to the railway teack. Ido not think we are obliged to
find fault with the mauner in which the judge has dealt with it
in the court below, and, as expiessed by Lord Kingsdown in the
case of the North American, (12 Moore, P. C. 338,) and rcpeated
by Lord Chemlsford in the SchAwalbe, (4 L. T. Rep. N. 8. 160,)
¢ Ta order to advire the reversal of a judgment we must not merely
doubt whether it i right, but be satisfied that it is wroog.” The
sppeal should be dismissed with costs.

I'er Cur.—Appeal dismissed.
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IN THE MATTER OF S1MMONS AND THE CORPORATION OF THE
Townsuip or CHATUAM.

Ry-law—3Schoal ! ect Uncertarn § daries— Cdoured penple
A bLiy-law roeited that certain colonred fuhabitants had petitioned for an altera-
tlon of schiwl <ection No 9, and for the vatablishing of two separats rchuols for
colvured poupls ju the towuship, aud that it was expedient to grant their
request, by definiog the boundaries of said sections, so as to 1addude the col-
oured inhabitants of the towoship: and it set out the limits 0 each section to
be blished, the tast boundary of No 1 being, “ thence to Include all and
aingulur vach and every lot or parcel of land wcupied, ur which shall or may be
occupied, Ly any culoured perwon or persons in the front part of the said town-
ship uof Chatham,” and the last boundary of No 2, * thencs to include all and
sipguiar ¢ch and every lot ¢r parcel ot land oorupled, ur which aball or may

Le occrpiec, by any culoured n or persons {n that part of the said township

uot joclud « 1 the section No 1, as dvacribod in the first section of thisby law
Heid, that tueso bouudaries wers indefinite and Huctuativg, aud that the by-law

was therefore bad
Romarks as to how far the court are bound o quast by-lawa, evon when moved
against properly and found bad.

J. Wilson, .C., obtained, in Easter verm last, a rule upon the
corporation to shew cause why their by-law No. 9, passed ia 1854,
for altering school section No. 9, uud establishing two separ.tc
school sections for coloured y.2nzie, in the township of Chatham,
should not be quashed, on the ground that the clauses cstablizhing
school section No. 1, for coloured people, are vague and uncer-
tain, in attempting to include in that section, beyond its specified
limits, every lot or parcel of land occupied, or which shall or may
be occupied, by sny coloured person or persons in front of the
said township, which leaves it always uncertai'. where and what
the section is, making its limits contingent on the occupancy of
lots by coloured persons.

This arrangement, it was contended, was not warranted by the
schoo! acts, which contain no provision for making the colour of
the inhabitants a description or definition of boundary.

The by-law recited that certain coloured persons had petitioned
for an alteration of school section No @, and for the establishing
of two separate schools for coloured people in the said township,
and that it was expedient and just to graat the prayer of their
petition by altering section No. 9, and establishiog two separate
achools, and by defining the boundaries of the said sections, so as
8: include the coloared inhabitants of the said township and North

ore.

And it enacted that the boundariez of the then existing separate
echool section established for coloured people should be as follows
—<«Commencing at the front of the tenth concession, on the
allowance for road between lots Nos. 18 and 19 ; thence along the
said road allowance to the rear of the eleventh concession ; thence
along the aliowance for road between the eleventh and twelfth
coucessions, westerly, to the allowance for road between lots Nos.
12 and 13 ; then south-easterly along the front of the tenth con-
cession to the towa line between Chatham and Dover; and from
thence to include all and singular each and every lot or parcel of
land occupied, or which sball or may be occupied, by any col-
oured person or persous, in the front of the said township of
Chatbam.”

And it was coacted that the school section which was thus des-
cribed should be designated and nambered as separate school
section No. 1 for coloured people.

The by-law then proceeded to enact that the following portions
as thereinbeiore described should constitute and form a separate
school section for coloured people, to be designated ‘‘separate
school section No. 2,” describing it as follows—*¢ Commencing st
the allowance for road between lots 18 and 19, at tbe front of the
twelfth concession; then north-westerly along the said roxd allow-
ance to the towa line betweea Chatham and the Gore of Camden :
and from theace to include all and singular each and every lot
or parcel of land occupied, or which shall or may be occupied, by
any coioured person or persons, io that part of the said township
and North Gore of Chatham. not included in the sepsrate school
section No. 1, as described in the first section of this by-law.”

It was provided in the by-law that the town clerk should make
out a pian, shewing the boundaries of esch of the separate school
scctions, as required by the supplemeritary school act of 1853,
and furnish to the proper parties in ¢ach of the said sections a
written statement of the boundaries of the said sections.

Prince shewed cause, and cited Cor sol. State. U. C., csp. 65,
sec. 1.

Ropixsox, C J., delivered the judgment of the court.

The townslup council seem to have inteaded by the by-law to
make thesc two school sections iaclude all the coloured people
who might fur the time being be found living within their re-
spective limits, and so to make the limits expand or contract from
time to time, according as any coloured person or persons should
come to live within, ur sbould depart from, the territory which
they meant these limits to include.

We are neot sure whether such an arrangement of the limits
might not be found capable of being recouciled with the varivus
provisions of the school law which are liable to be affected by it.

No particular evil or inconvenience was complained of in the
argumeant as Laving arisen from the by-law, though it was passed
50 long ago as 1854; but if it be on the face of 1t clearly illegal,
we apprebend we have hardly o discretion to allow it {0 staud,
and at any rate the scouer the separate schools are placed on a
legal fuoting the better. -

it must be allowed, however, that the language of the statute,
in its 195th section, which gives the power to quash by-laws, 19
not compulsory ; and we would guard ourselves against layiug it
down in positive terms that the court are bound to quash every
by-law that is properly moved against and fourd illegal, without
regard to the frivolous nature of the objection, and to the length
of time it has been in operation and submitted to, and to the
increased inconvenience which on that account may follow its
being quashed.

These two by-laws are exceptionable in two respects: first,
they do not define intelligibly and clearly the linuits within which
the arrangemeat, such as it is, is intended to operate. The fourth
or last boundary iu each description is defective, heing so vague
and indefinite that it does not complete a description of any cer-
tain tract within which the fluctuating arrang>meat is to prevail.
*Frow thence™ (that is, from the point arrived at as tte end of
the third limit) * to include all and singular, each and every par-
cel of land occupied, or which shall or may be occupied, by any
coloured person or persons in the front of the said township of
Chatham.” Those words towards the end of the description in the
first by-law do not complete the description of any territory, so as
to separate it from other territory, for it is not stated 1o what
direction we are to move when we set out ¢ from thence,” whether
wezt, east or nortb. The intention, we suppose, may have been
that we may carry a line frem theace, and proceed any where, in
and out, through the front of the township, embracing every lot
occupled by a coloured man. Did they mean the whole of every
lot on any part of which a coloured man lives, or only the part of
the 1ot on which he lives? and besides, whatis meant by the front
of th : township of Chatbam ? Does it mean the whole of the front
vange of lots to No. 1 inclusive, and the rear of the lots as well as
well as the front? Was the description intended to embrace the
eloventh concession or only the tenth ?

The same kind of defect exists in the other by-law, which was
iotended to define by-law No. 2, though not exactly to the same
extent.

Aond a second exception has been urged to each by-law, that it
does not prescribe the limit of the divrarons or sections of such schools,
bat leaves this extent uncertain at every moment of time, by
making it depend on the contingency of no coloured person baving
come in to oocupy, or having ceased to oocupy, any of the lots
since the last inspection took place.

One effect of the by-law must be, we think, to exclude from a
participation in the benefits of the common school aystem all
coloured people who can, by any clear construction of the descrip-
tion, be brought within one or other of these sections, although
they might be living at a distance altogether too remote from the
school house which would best answer the convenience of the
other colonred inhabitaots to admit of their attendance there.

The description seems well framed for excluding all the col-
oured children from sttending any other than separate schools,
bat it does not appear to be so framed as to bring sll the colonred
children within a practicable distance of any separate school.

The coloured people, it is recited, had petitioned for the estab-
lishment of two separate schools in the township of Chatham. That
end would be reasonably answered by establishing two separate

schools for them, each having certain limits and ineluding a space
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within which a coloured population was to be found in the great-
eat number.

Iastead of that the by-law diviles a large territory, we Jdo not
indecd see how large, into two p.rts, and makes each part a sep-
arate school section, which confines the coloured population within
each to their own separate school, thongh such division may be so
Inrge that all the coloured people within it conld not, on account
of the distance, attend in the separate school.

This consideration, however, 5> the apparent inexpediency of
the by-law, was one for the township council to deal with. The
other objection, that the divisions are not intelligibly confined,
and are based upon an arrangement fluctuating and uncertain io
jts nature, and whick does not give to the school section sny
limits that cau be zaid to be ascertained and known at any point
of time,~are those on which this application turns, and we think
the by-law in that reﬂwt is illegal, and must be quashed with
costs.

Rule absolute.

In TaE MaTTER OF Jomx McDorgaLL AND THE CORPORATION OF
tue Towssuip or Lomo.

Relvef of poor—Duty of municipalities—Consol. Stats. U. C., cap. 54, sec. 200,
C.. a servant lirinz in the township of London. was travelling to Konioka with a

1nad of trees and was injured on the way by the wageon upsetting. e was

taken to the tavern of M., in the township of L0bo. where his lex was amputa-
ted, and he remained aeveral months at M.'s expense destitule and belpless.

Hdd}.kl;‘nt the court had no puwer to compel the corporation to provide for Lils
re;

J. Wuson, Q C., moved for s mandamus to the corporation of
the township of Lobo, to make provision for the soppor! of one
James Campbell, an indigent labourer.

The rule was moved upon an sffidavit of the applicam, 3cDou-
gall. made on the 2Sth of August. 18Gl, to the follov.ing effect : —

That on the 28th of October, 1860, one Jumes Campbell, being
on his way from London to Komcks, with o load of trees, met with
aun accident, from bis waggon having been upsct, and was brought
to his, McDougall's, inn, in the townahip of Lobo, where he was
Jeft at the time, under the impression that he would be in a con-
dition to be removed in a few days: that within a day or two ar
artery in his thigh began to bleed, and at the end of a week after
he came bis leg was amputated, and he continued for some months
in & very weak state: that 1+« had never since been able to leave
MecDougail's house, and still remained in » belpless condition :
that he was a stranger to McDougall when he was brought to his
house, being at the time in the employment of onc liayanes, a
nurserymao, in the township of London, with whom he bad lived
about three months as a hired man, upoo wages of six dollarsa
month: that he bad before that time lived about two months in
the township of Loto, and before that time about two years in the
township of Carradoc.

McDougall swore that be was unable to support the man: that
he applied to the corporation of Loho for payment, and was refer-
red to the corporation of the county of Middlesex, and they refer-
red him to the corporation of Loudon, which refused to do any
thing : that he bad applied at esery meeting of the corporation of
Lobo for rcmuneration or assistance and had been refased: that
they bad dared him to turn the man away, and positively refused
to allow him anything for baving kept him  And he swore furtber
that peither Campbell, nor any onc for bim, bad paid him any

should be made or passed, unless upon a written request to that
effect, vigned by a majority of the frecholders and householders
on the arsessment roll of the towanship, &c, nor unless notice of
such request should be published in tho maaner set forth in the
act.

In the existing provision we see that the legisiature Imve dis-
pensed with any wuch request of the inhabitants, and in a few
words have enabled, but not required, the towunship council to
raise money by rate for the support of the poor resident in the
township.

We can have no doubt that, though the legisiatare have by this
1ast act given full authority to the township council of their own
motion to raise o rate for te vesideut poor, they have left a dis-
cretion to be exerciscd by them in regard to the neceasity for
such a rate.

The 43 Eliz., eup made it the duty of jastices to provide
for the relief of the poor—*‘ehall and raay make a rate,’” are
the words which were used in it; and then it provided for
overseers of the poor, who had power to call for and to administer
the pecessary funds. I[lere there is no such orgacization. We
could never hold that it was competent to us to proceed upon the
case of any individual applicant, for it does uot rest with us to
dictate to the municipal councils what particular cases of distress
1 call for public relief. Even if it were evident that the poor man,
Campbell, could be properly regarded as a resident of the township
of Lobo, we could pot, we think, entertain the application.

It is hard that McDougsll has been allowed to bear all the
charge and inconvenience of taking care of Campbell ever since he
was disabled by the accidzut he met with; and it does seem a
reproach to his neighbours, among whom there are no doubt some
wealthy farmers, that they shonid not bave voluntarily assisted
him in his work of benevolence. We should have sopposed that
if they failed to do this the township council would, out of the
public fands, relieve McDoagall from the burthen, as it wounld be
a trifle ouly that woald be required, though to oue iadividaal the
charge is not triflirg.

We grant no rule.

P

!

Rule refused.

Tax Quexx v. PrrsroxN.
Ancarment Roll— Porgery.

An indictment will not lie for forging or altering the assessment roll for a town-
clerk.

ship deposited with the

An indictmert was preferred at the spring assizes for the United
Counties of Northumherlaud and Durbam, befire McLean, J.,
which indictment was found a true bill by the grand jury, as
follows :
¢ United Countics of Northumberland

and Durkam, to xrt :
- “The jurors of our lady the Queen upon their oath presenmt,
that ’orter Preston, Jobn McGill and Jobn Berrie, on the twenty-
second day of August, in the year of our Lord one thousand eight
; huudred and sizty, at the towoship of Maavers, in the county of
‘Dnrlnm. fulsely and fraudulently did forge and alter a certain
| assessment roll, being the assessment rol! for the mid towaship of
| Manvers, for the year of our Lord onc theusand eight huudred
! and sixty, with intent thereby to defrand.”
Tlis indictmeut was removed by certiorari iato this court, and

thing whatever for his support, nor for any thing that he had done !
for him, or given him; and that Camphell wan worth nothing, | R A. Harrison, for the defendants, moved to quash the same on
being absolutely indigent and Liclpless, and about 45 years of age. | the following grounds: 1st. Because the same is not maintainable
Romixsox, C. J., delivered the julgment of the court. "in law. 2nd. Decause it does not disclose any offcace panisbable
Iy the Municipal Act, (Consolidated Statutes of Upper Canada, ' by law. 3rd. Because it is in other respects iusnfficient and
cap. &4, sec 276,) it ir coacted as follows: < Every township . informal.
oouncil may al»o make by-laws for raising money, by a rate to be| Tlese ohjections were argued 1u Easter Term by R. A. Harrison
assessed equally on the whole ratable property of the township, . for the defendant, and Hector Cameron for the proeecution.
for tho support of the poor resident in the towaship.” | K. 4. Harrnison contended that this indictment coull not be
By the 16 Vic., oap. 181, sec. 9, sub-sec. 2, it had been pro- | maintained, the alleged offence of forging and altering an assess-
vided tast every township council sbould bave power to pass ment roll being charged against the defendants as & misdemeanor
by-laws for levying a rate to be sssessed equally on the whole at common law, and that an asscesment roll being created or
ratsble property of such towanship, ¢ for raising soch moness as . directed for specific purposes by statste, conld not be the suhject
may be considcred nccessary for the support of any indigest, . of forgery, unless made so by the statute under which it is brought
jnfirm or belpless pcraons resident in such township.” But it ; into existence, or by nome other statate. He cited Consol. Stats.
was in the same clause providod, that no by-law for such parpese | U.C., cap. 55, secs. 19, 49, 50; cap. 54, sec. 7V, scc. 97, sub-secs.
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2, 7, sec 185; Consol. Stats., C, cap. 94; cap. 9%, secs. 84, 85

Hex v. Wright, 1 Burr. 543 ; Anon., 3 Salk 26 Kex v Murnwott, .
4 Mod. 144; 1 Saund. 248, 250 ¢, note 3; Rex v. James, | Stra.
674; fex v. Curlide, 8 B. & Al 161, 164 ; Russell ou Crimes, vol. '

1., 60, b1 ; Arch. Crim. Pl. 464
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vit, or any other document -or peper made, prepared or drawn out
according ( or for the purpose of meeting the requirements of the law
in regard (o muns 1pal elections, every such offender sball be guilty
of feleny, and shall be liable to be imprisoned in the Provincisl
Peneteuntinry for any term not exceeding eeven nor less than two

Hector Cumeron contended thut, though not declared to be an . years, or in any other place of coufinement for any term less than
offence by statute, yet that an sasessment roll buing sanctioned | two years, or to suffer such other fine cr imprisonment, or both,

by statute, and the mode and object of its being oonstructed being
pointed out by law, any fslse and fraudulent aiteration of it must
be regarded an offence at common law, and thut acy such alters-
tion must come under the designation of forgery, for which an
indictment will lis. He cited Russell on Crimes, vol. ii., 318,
357 ; Rexr v. Ward, 2 Str. 747; Cousol. Stats., U. C, cap. 55,
sec. 173.

McLzaw, J —By the 17th section of chapter 55, Consol. Stats,
U. C., the couuncil of every municipality, except counties, are
required annually to appoint such number of assessors and collec-
tors fcr the muvicipality as they deem necessary. Ry the 19th
section, the assessor or assessors shall prepare an assessment roll
in which, after diligent inquiry, Le or they sh=ll set dowwn, accord-

ing to the best information to be had, the names and surnames in |

full, if the same cun be ascertained. of all taxable persons resident
in the municipality who have taxable property therein. or in the
district for which such assessor cr assessors has or have been res-
pectively appointed.  Various other particulars to be inserted in
an assessment roll are prescribed by the sub-sections which fol-
low. The assessors are required to make and complete their rolis
in every year between the 1at of February aud such day, not later
than the 1st of May, as the councit of the municipality appoints,
and they are required to attach thereto a certificate signed by
them respectively, and verified upon oath or affirmation, in a pre-
scribed form. When the roll is thus made up and verified. the
assessor has 10 deliver it to the clerk of the manicipality, with ihe
certificates and affidavits attached ; and the clerk is then required
to make up a copy of every such roll, arranged in the slpbabetical
order of the surnames, and cause the same {0 be put op in a con-
venient and public place, and kept there till the meet ig of the
coart of revision. Then the assessment rolls are suhject to the
judgment of the court of revision, composed of a majority of the
township conncil, the decision of which court may be brought by
appeal before the judge of the cousty court, whose decision is in
all cases final.

After the assessment roll bas been finally revised and corrected,
the clerk of the municipality is required (sec. 89, cap. 55) withont
delay to transmit to the county clerk a certified copy thereof, upon
whioh the couuty conncil may proceed in equalising the valuations
in the reveral municipalities.

By the 971h section of the Act relating to Maaicipal Institations
cap 54, Consol. Stats,, U. C., when au election is to be ma-e, the
clerk of the maaicipality is required to deliver to the returning
officer, who is to preside at the election fur the same, or for any
ward or division thereof, a correct copy of s0 much of the last
revised assewement roll for the muvicipality, ward or electoral
division, as contains the names of 2!l msie freeholders and house-
holders ratec upon the roll in respect of resi property lying withia
the municipality, ward or electoral division, with the assessed
value of the real property fur whicls they are respectively rated,
which copy i3 to be verified on oath as a tiue copy by the clerk of
the municipality.

The cofpy of the assessment roll furnished by the clerk of the
municipality to the returniag officer ix the authority uuder whica
the votes are taken at every municipa! election; and the 185th
section of the Municipal Act. cap o4, declares that if any person
steals, or unlarfally or maliciously, either by violence or stealth,
takes from any depaty returning officer or poll clerk, or from any
other person having the lawful castody thereof, or from its lawfnl
place of deposit for the time being, or unlawfully or malicicusly
destroys, injures or obliterates, or causes to be wilfully or malici-
ously destroyed, injared or obliterated, or makes or causes to be
made soy erasure, addition of names, or iuterlineation of names,
into or upon, or aids, conasels or assists in 80 stealing, takiog,
destroyiog, injuring or obliterating, or ia making any erasure,
addition of names or interlineation of uames, 1nto or upon any
writ of elsction, or any indenture, poll-baok. certificate or affida-

i as the court shall award; and it shall not be necessary to allege

that the article in respect of which the offei.ce Las been committed
wes or is the property of any person, or that the samme was or is
of any value.

The first object for which an assessment roll appears to he
intended by the legislature is to procure a return of the names of
all taxable persous resident in each municipality who Lave rata-
ble property therein, and various other purposes connected with
the raising of moneys for municipal purposes.

There is no provision whatever declaring it to be an offence to
add to or alter sach roll in this respect, while every care appears
to have been tuken to have the roll made as correct in every res-
pect as possible befure it is given to the collector ns his warrant
to levy the rates of his municipality; but to preveat names from
being inserted by or obliterated ia the copy furnished by the town
clerk, any such unlawful or walicious interference is declared to
be felony.

It is the alteration of, or interference with, the copy of the as.
sessmeot roll furnished by the town clerk for municipal purposes
which is declared to be a felony, not of the original filed in the
office of the clerk of the municipality, So that 1f the offence of
forgery of the assessment of & municipality as delivered in by the
assessors to the townsbip clerk is not an offence at commou law,
this indictment cannot be maintained.

It alleges that the defendants falsely and fraudulently did forge
aud alter the asscssment roll of the township of Maunvers, for the
year 18G0. Now the mere statement of such a charge in an in-
dicteaent, sud the finding by a grand jury, is not enough to create
an offence, and I do not see any law, under which the doing of
what is charged in this indictment is an offence of any kiné. The
assessment roll of a municipality 1s not the roll on which the col-
lection of rates takes place. That remains in the clerk’s office,
and it is his duty to make an alphabetical roll of the namex, snd
to cause it to be exhibited in a public place for the inspection of
all partie interested, and to be broaght before the court of revi-
sion. When such alteraticns are made in the roll as the court of
revision may deem necessary, and when all objections are removed
or disposed of, a roll for the municipality, or fer each division of
it, is prepared and duly certified, for the purpose of giving to the
collector the necessary authority to collect from each rate-payer
the amouut opposite to his name.

An assessment roll is not one of hose documents which, under
chapter 44 of the Consolidated Statutes, relating to forgers can
be the subject of forgery, and being framed under the provisions
of an act of our own legislature. and no provisiob made for guard-
ing aguinst any uasutborised changes or alterations therein, no
power appesrs to me to be given to our courts tn entertain indict-
ments for roatters which are nnt even declared an offence.

My opinion, therefore, is that this indictment nmst be quashed,
and the defendant discharged.

Buzna, J., concurred.

The Caige Justice bavicg been absent during the argument,
gave uo judgment.

Per Cur.—la lictment quasbed.

COMMON PLEAS.

Girosrsrzzve v. Haxirroxn.
Immediate Frecution—Ctamnty Cowrts—Fower of judge of to catify fur—23 Fie,

Ch. 42, sec. 4.
Bedd, that in & cane pending In one of the superior cruris. and takem down for
trial to a county court under 23 Vic. ch 42 sec. 4, the judze of Je court below

bas power to erdi r immadiste execution 1o iasve.
(E. T., 24 Vic.)

This was an action pendiag in this court and taken down to
trial at the county oourt of Frount.nac, Lennox, and Addington,
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ander sec. 4, of ch. 42, 28 Vie. On application of the plaintiff,
the learned judge certified for immediate execution, and judgment
was entered accerdingly and fi. fa. issaed

W 1. Burns, for dofendant, moved to set sside the judgment
and execution, on the ground that the judge balow had na power
to graut any such certificate—that the aiatute antborising such
trial before him pravided that judgment might be entered on
the Afth day after the vendict was rendered, unless the judge
should certify that the cass should stand for mation ia the courtin
which it was brought, in whish case no judgment shouid be en-
tered until the fifth day of the term.

Kingsmili shewed canse.

Hagarry, J.—8e¢0. 233 of the Common Law Procedore Act,
dectares that * the judge before whom asy issue joined in say
sach action, or befors whom damages are assessed, may certify
under his hand at say time before the end of the sittings or
assizes, that ia his opinion execation ought to issue in such action
forthwith,” &c.

The county coart judge who tried this tnse under the act of
1860, is certaialy in terme within the words just before cited, as
the judge before whom the issae iy tried or damages assessed, and
anless there be something in the act of 1860 to the contracy, I
can see no ground for doubting bis power.

The defendant’s srgument vesis chiefly on the direction that
judgment may be entered on the Gfth day after verdict rendered,
and that this provision pecessarily excludes the ides that the judge
had the power to certify for earlier execution.

A much more formidable difficulty was surmounted by oar Court
of Queen’s Bench in Pateraon v. Hall, 11 U. C. Q. B. 858, when
the county court judge exercised a similar power on & writ of trial
onder 8 Vie, ch. 13, sec. 51, slthongh it waa directed by sec.
53, 1bnt at the expiration of six days from fling the writ of trial
ia the Crown office, judgment might be signed and execution is-
sued: the court beld that notwithetanding these provisions the
county court judge bad such power on a fair constractian of the
316 Vic., ch. 175, sec. 27, which declares that in all actions in
superior courts or county courts, the judge may so cortify.

Thbo same view was taken by the Court of Common Pleas in
McKey v Hall, 4 U. C. C. P, 145, and the judgment of Macaulay,
C. J., is express on the point.

It these cases were rightly decided, which I see no weason to
douabt, the power to certify in the case befors uy, is. { think, clear,

Rale dischargad.

Drarze, C. J., took no part in this judgment.

Pawerr v. Banx or Urper Camava.

Chattel morigage— Description of goods coversd theyeby—Stetute W Fic, ch 3, yec. &
The property covered by a chattsl morigage wae described sg “ The goods, chat-
tels, furaitors. and household staflf uxpressed {0 the schedule Aer 4"
which schedule was basded, * An lnventory of goods and chattela in the pos
semon of one J. R..” au & certaln day. It grocesded $o wentinn cortain rooow
and Uhe articisae therel Joad-—then jewellory, bianksia, howsshold Yinen.
slver, ke de—the loaality of the house in which the jyoods, ke, were coalained

Bot being mantioned.
mld,aq;dntd-wiﬂuoﬂbom:ﬂ hattels § ded to be ot by
the mortgrge nuder the sathority of previocusty decided cases referred Lo in the
Judgment of tive court.

(BT, 28 Vic]

Iaterplesder issae to try whether certsin goods seized oo the
29th November, 1860, by the sheriff of York snd Peel under
[ fa. iswved by the defeadants aguinat one John Ridout, were the
properiy of the piaintiff as againat the defendants.

The issuc was tried at Nisgara, iz May, 1861, befare Rcchards,
J. The only point taken st the trisl was whether certsin goods
sod chaitels were sufficiently described in a chattel morigage
made by the execntion debtor to the plaintif. The chattel mort-
gage purported to grent, bargain, sell, and assign, the goods,
chattels, farniture, and bousebold stulf expressed in the achedule
thereto anuexzed. The achedule was hesded inventory of goods
and chattels in tbe possession of Jdokn Bidout, 7th July, 1860,
referved to in the bill of sals by way of mortgege. 1t proceeded
thus—*« Drawing-room,” snd then followed s list of articles. Next
* dining-reom,” and a like list, and so on, paming various rooms,
and giving s Jist of fernitare and articles in esch. Then came
« jewellery, 1 sat pear}, & gold chains, 10 jewelied rings, 1 psir

gold hairpins, 10 bracelots, gold, agate, and jet; 8 bracelets, do.
do.; 8 gold Inckets, 1 siiver buckis, 1 biue opague set, 1 gold
pencil, 1 pair gold cuff pins, 2 gold seals, 1 bunch gold charms, 2
silver peucils, 1 pair of silver tweesers, § gold and two silver
watches.” Then came a list of blankets and couaterpaves sod of
houschold linen, and then ¢ silver—18 dinner forks, 1 obild's spoon
and fork, 8 table spoons, 18 tea do., sugar tongs, mustard and
cayeune spocns, scup ladle, child's cup, aad 4 salt spooms.”
QOther articles were similarly enumersted.

The defendants’ counsel contended that of thene srticles of jew-
eilery, hlankets, and counterpaves, silver, &c., thece waa no
sufficient deacription. They were not mentioned to be in spy of
the rooms, nor was any specific descriptioa of them given,

Leare was reserved to defendants to move te enter » verdict as
to these articles ; and on other questions coonected with the bona
fides. xnd legal sufliciency of the transaction, the plaintiff bad a
verdict.

Ia Easter Term W. Eccied obiained o role misi, to enter s ver-
dict for defendant, as to thess articles which were not deseribed
as being iu any room or place, on the ground that such orticles
were not sufficiently snd folly described asrequired by the statate
in that behalf, the aaid goods Seing under the beads of jewellery,
biankets, wnd counterpsanes, household linen, silver, electro snd
plated wars, catlery, chioa, glass, earthenware, library {which
was thus set forth in the sohedule, * Library—133 volumes of
standard ltersture, 211 vols. miscelloneous novels, magszines,
&c., 53 Eoglish school books, 16 Latin do., 34 Greek do., 21
French, 7 italian and 6 German do., 7 bibles, 4 prayer books.”]}
The rule wes also in the alterpative for a new trial on the same

uad.

Furd shewed cause; he argued that the description was as
particular as the nature of the articles admitted ; that such things
a8 jewellery, silver piated goods, &c., had oo Aakitat. They were
moved aad cervied about as conveni and the necessity for
usivg them dictsted—now here, now tbexre. To describe such
things as in any particalar room or place, would be either to mis-
lead or to lay the foundation for an objectivn to the truth of the
desceiptian, as they might not be found in auch place at any par-
ticular time. That the word * libeary” might mesn the room in
which books were kapt, as wall as the collection of bogks.

W. Eccles vepeated bis objection 1o the generality of the des-
cription &8 nat complying with the statute.

No cases were referred to on either side.

Drarxi, C. J.—In slwost every case that arises under the
chaitel mortgage registration act, Conscl. Beat. U. C., cb. 4b,
where the proper consiruction of the sixth section is in question,
we find diffculties and doubts which might have been obviated, or
materiaily diminished, if somewhat more pains and consideration
had been applied to the framing the instrument.

In the present case, » direct statement, that the goods, farni-
tare, &¢, in the dwelliog house of the assignor, or in any ather
named house, is omitted. And excepting that the assignor is
deseribed as ¢ of the City of Torouto,” the locality of the spart-
menta in which & very considerable part of the farniture, &o., are
gpecified in the schedule, to be, is left undefined. Printed forms
seem $o he hastily filled up, and & ltigation both protrscted and
expensive is the freqnent resuit.

The section in question is very short. ** All the isstroments
mentioned in this sct, whether for the sale or mortgage of gocda
and chattels, shall contain such sufficient and foll description
thereof ibat the sawme may be thereby readily and easily kuown
and distinguished.”

In ons of the first cases, in which it was considered, Robinson,
C. J., said, 1 do not find it essy to understand how & atocht of
goods in » shop, or furvitare in a dwelliag houre, are 30 de other-
wise described than by statiog the shop, warchense, or dwelling
in which the goods or furniture tively are at the time of the
assignment.” unless by taking & minute list of every article, and
the court there held that goods not particalarly described by loca-
lity or otherwise, would not pass ander ths words ** all other per-
sonal estate whatsoever and wheresoever. flarria v. Commercial
Bank, 16 U. C. Q. B. 437.

fn Wilon v. Kerr, 17 U. C. Q. B. 168, the description was < all
and singular the stock in trade” of the assignor, ** situste on
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Oataric atreet, in said town of Stratford, and also all hia other
goods, chattels, furniture, bousebold effects, horses and eattle.”
The court held this an insvficient description, and the decision
was affivoed io the Court of Appeal, 18 U. C. Q. B, 470, where it
waa held thet there being na list or achedule of the stock in trade,
the premises, wherein it was to be found, sbould he designated
with greater ceriainty. and as to the ** ather gaods,” there was wo
description whatever of them, except that they were ** Ais,” the
assiguor’e.

Eingston v, Chapmen, 9 U. C. C. P. 380, was rather negative
thaa aflirmative on the question, the caurt refusing to pronsuace
that ¢ under all ciroumstances, the merely describing chattels as
thuse which were in « named building, was an efficient and full
deseription.”

Fraser v. The Bank of Toronts, 19 U.C. Q. B. 381, cowmes neaver
to the present case. The assigoment was of all the goods, chat-
tels, and household stuff, particularly mentiosed and set torth in
the schedules B. C. and D. snnexed to the mortgage. Schedule
C. was headed ** household furnitare ia Exter Walsh's recidence.”
Srhedule D. was headed ““household furpiture and propecty of
J. R. McDermot,” buat the articles enamersted iu these schedules
were not deacribed in any mauner that could enable a person to
distinguish them from other articles of the same kiod, though
they were specified a8 30 many ohairs, a piano, a vofa, &c  Asin
this case the locality of the house wae not specified. No house
was directly mentioned, but the furniture was described as in the
residenca of Bxter Walgh, and the court held that the use of the
words © houvaehold furniture” ss to McDermot, warranted the
assumplion that the schedale referred to his dwelling hiouse, as it
referred to and apecified the several apartments in which such
{araituce was.

In our case no objection is taken as to any of the furnitare, &c ,
scheduled as being in & particulsr spartment, and the case of
Fras>r v. The Bank of Toronto, seetns to warrant our holding that
ag the goode, &cs, are described in the dved a8 the goods and
chattels, furziture and household stuff, < expseased in the schedule
hereunto annexed,” whatever is specified in the schedules, and
can be properly deemed 1o come within the deBaition of farniture
and haasehold stuff, will pass to the plaintiff.

As 1o the books, we may treat the word *library,” as descrip-
tive either of the oollection of books, or af the npartment i which
they are contained. In.Johnaon’s dictionary ths former definition
is alone given. In later authoritivs, among them the imperial
dictionary, both senses are given to the word, and it is, I think,
at the present day commonly used and understood in both senses.

Then &8 appears to we * blankets and connterpanes," ** house-
hold linen,” ‘¢silver,”  electro sud plated ware,” <cutlery,”
“ching," “‘glam,” and ‘tesrthenware,” as heads, under each of
which are detailed articles of the several descriptions, may be
properly treated as coming within the general terms, ** furniture
and houschold stufl,” used in the deed of assignment, ail of them
being described in the schedule as in the possession of the execa-
tion debtor.

These remsins the thiogs specified under the general hesd
< jewellery.” There is a list, with s descriptive statement of ma-
terial or of the natare of the acticle or of the object for which it
is designed, conceived in general terms, and yet particular enough
to facilitate identification. 1 cannot say the description would
enable a stranger positively nod certainly to identify each article,
but nevertheless coupled with the allegation that they were the

LAW JOURNAL,

rest of the chatiels, were insufficiently desoribed; bat after the
decisions that have tnken place, 1 agree with the learned Chief
Justice that we cra hardly hald the present description insafiicient.
1 eapoot see how we can hold it to bo less in sccondance with the
statute than that of the ** household furnitnre,” ta Frater v. Bank
of Toronto.

{ decide in the plaiatiff°e favour wholly en the Jecided cases,
0ot from my own reading of the atatute.

Per cur.—Rule discharged.

Connxrr v. JounsToN BT AL.
Replecin Tuzes— Distress—Legal as to past,

& collector haviog legnl authority (the tax rell) fur the collection of three mms
briug the rates for thrse rpocitic yoars dos fur taxes. distyaine by his baiiff foe
the amount of them with other sums tot propersy colleciable  Upon replevin,
hrtd, Lt the three legn! distresscs wore mepwrable from the iflegal ones, and
until the sumi dus on them were paid repievin would not le, and that the de-
fundasts wete entitled to the pastra.

T2 UL, alea, that & coliector is reapore.ble for the acts of his batit?? boldiag legat
autharity (by warmant) from bim #0 16 act, and that s action will Us agalnst

thom jolotly.
(8. T, 24 Vic)

Dectaration for goods and chatiels and all the houwchoid furni-
ture of plutatiff i bis kouse on Queen street, Kingston.

Plen, by (Consolidated Statutes for Upper Cunadn, ch. 126, secs.
11 and 20, public sct passed in the 2lad yesr of her Majesty’s
reign,) that Jefendants td not take and unjustly detain the said
goode, chatte!s sad perscnal property in the declaration mentioned
in manner and form as ia the aaid declaration is alleged.

At the spring assizes, 1861, st Kiagston, a werdict was taken
for the defendants subject to the fullowing apecial case:

This action was brought in respect of a distress of 1he plainti®'s
goods, chattels, and personal property, namely, eight horees, ono
table, one clook, one buggy, one earrizge, &ad all the household
farniture of the plainiiff taken woader the warrant produced, fited
and marked A, of whick the fullowing is 8 copy :

1854, 432, . Miller, $25-00, 18568 c e $402 34

1854. 430. E. Williams 4008, Interest on same 80600
PG5 00,

A. 1859. Balance............ 13718

1860 Self & tenant. 360-60

. 1834, See lenants...... 856 060

$1625-07

13713

88784

Dalsace 1839, $137-13, paid 15th Dec. 18060,
{8igaed,) Arxx. Bowixa,

« City of Kingston. Tax warrant for 1RG0, and other years.

« To Alexander Bowles, Baitill.

¢ You sre hereby authorised and required to distrain the goods,
chattels, and effects of Thomas A. Carbett, which you shatl 6nd
qpon the premises of the said Thormas A. Corbett or elsewhere in
the city of Kingston, for the sum of one thonesnd and twenty-five
dollars seven centr, (sce memorsadum,} rated against him and
pow in arrear and unpaid and in defaunlt of payment of such rate
ar vates, nod the lawful costs and expenses of the said distress to
sell and dispose of the said distress according to law for the re-
covery of the said rate or rates, together with the said costs and

property of the execution debtor, and were in his p , aod
hiave becn levied upon in his possession under the £ fz., T am not
preparesd to bold it wo ineflicient description, 80 as to make the
assignment ag to those things of oo cflect. Some weight is due to
the finding of the jury that 1the nssignment was made in good
faith and apan sufficient consideration.

On the whole, I am of opinion that the rnle must be discharged.

Ricganps, J.—1 enly concor in this jadgment as earrying out
the views of the Court of Queen’s Bench in the cass referved fo,
conceiving it better to follow the principles laid dowa in that de-
cigion, than to dizcent from them until the question is seftled in
appexl.

P}hu ArTY, J.—1f this case wers the first case noder the statnte
1 should at once decide that the jewellery at sit eveats, if not the

exp according to law, and for your so doing this shall be your
sufficient warraat.

© Given under my hand and seal at the city of Kingston afore-
said, this thirteenth day of December, ta the year of our Lord one
thoasrad eight bundred snd sixiy.

{Signed,) « Caas. Jonxston,
« Collector.”

The plaintiff admitted the collactor's rolls for the municipality
for the years 1852, 1858, 1859 snd 1860, and that the exiracts of
said rolis putio, fited and marked, C. D. E. and P., were true #x.
tracts thereof.

The plaintiff admitted that a¢ the time of the Jevy the defendant
Johnstan had in his possession the collector’s rolls of the maid
mubicipality for the said years 1852, 1858, 1859 and 1860,



820

LAW JOURNAL

[DEcCEMBER,

The plaint:ff admitted a separate demand from bim by the de-|

fendant Joheston, say in October, 1860 of each of the sums of
$102 34, $137-13 and P40 60, and fourteen days before distress,
and that the first sum was compored of arrears of taxes for 1852
aud 185 -, that the secon? sum was arrears fur 18,9, and that the
third sum wus taxes fur 1800 as per extracts of said rolls and said
note.

The plaintiff admitted that at the time of the distress, the defen-
dant Johaston was collector of the municipality of the city of
Kingston, and said defendant Bowles his bailiff, and that defendant
Johnston had been such collector for the years 1858, 1859 and 1860

The plamntiff farther admitted that at the time of the taking, the
snid goods, &c, were in the possession of the plaintiff in the city
of Kingrton, and that the plaintitf was a resideat of the s:ud city
duning the years 1852, 1858, 18569 and 1860.

The defendants admitted tho taking uander the warrant produced
of the goods, cbattels and personal property .a the declaration
dczcribed, and jusiified as for » distress for the sums of $402-34,
$137 13, and $340 60.  And the defendants further admitted the
paymeut by tbhe plaiutiff after such taking and before uction
biought of the um of $137-13, being the arrears for 18569 ; and
the piaiotuff admitted that no tender or payment except the said
sum of $137-13 was ever made by the plawauiff on account of the
said taxes S402 34, $187-18, and $340 GO.

The detendants admitted the receipt of J. H. Stephens, a former
collector of the city of Kingvton for £11 5s., arrears of taxes for
1864, und as to this the defendants did not justify, neither did the
defendants justify as to the $80-00 of interest.

If the court were of opinion that on the above case the action
could be maintained the present verdict for the defendants to be
set avide and a verdict for $4 10 be entered for the plaintiff, and
if the court were of opinion that the defendants were entitled to
prevail, the present verdict to stand.

The case wus argued by Rickards, Q. C, for plaistiff. He ar-
gued that the action was properly brought and maintainable
bzcause the corporation was not respousible for the collector’s acts,
that on this warrant the amounts are not distinguishable, and ther:
i3 uo authoriiy to take any sum less than the whole. He citec
Gov. of Brustol §c,v. Wa, 1 A. & B, 264 ; Sibbald v. Rodersck,
11 A &. E., 38; Clark v. Woods, 2 Ex., 895; Skingley v. Surridge,
11 M. &W, 503.

D. B. Read, Q. C., for defendaunts, contended that the whole
distress was illegal Lecause it was partly 8o, and therefore replevin
would not lie; that the action should bave been brought for ex-
cessive distress. He argued that replevin could not be maintained
ngainst the collector. That the warrant containing some illegal
items rendered the whole void. He referred to Gov of Brustol, &c.,
v. Wart, 1 A. & E., 264; Mllcard v. Coffin, 2 Wm. B., 1332 ;
Skingley v. Surridse, 11 M. & W., 608; Allen. v. Sharp, 2 Ex.,
852; Cortis v. Kent Water Works Co., 7 B. & C. 814; Spry v.
McKenzie, 18 U. C., Q. B,, 161 ; Municipality of London v. G. W.
R. Co., 17 U. C, Q B., 262; Newberry v. Stephens, 16 U. C.,
Q. B, 656; Puichet v Bancroft, T 1. R., 867 ; Mellor v. Leaiher,
1B & B, 619; Sturchv. Clarke, 4 B. & Ad., 113.

Dzarrg, C. J.—It is & part of the case that the defendant Jobn-
ston was at the time of the distreas, and had beea for the years
1858, 1859, and 1860, collector of taxes for the city of Kingston,
ard that the defendsat Bowles was his bailiff, actiog under the
wa-rant set out. That Johnston as such collector in October 1860,

Trenting the levy by the bailiff in the same light as if the col-
lector hud beeu actually present doing the act himself, the case
awmounts to this, the collector had authority under three tax rolls,
to demund, and in the event of non-payment within a limited time
to distraia for three severel sums. He made a proper demand ;
psyment was not made, and after waiting as long as the law re-
quired he distrained for these three sums, and also for two other
suws which he had no lawful authority to collect. The question
is, whether taking the form of the warrant in connexion with the
other facts—his distraining for too much avoided the whole, so
that the plaiatiff can roplevy his goods and relieve them from the
lawful demand, because another demaund not lawful has been com-
bined with it.

The cases of Hurrcll v. Wink, (8 Tauut., 869,) Mitlward v. Caf-
fin, (2 W. BL, 1332,) and Sibbcld v. Roderick, (11 A. & E., 88,)
establish a distinction between distresses for rent and distresses
for rates or other cases under statutory authority, and decide that
if retes which are properly and formally charged and imposed, are
joined in the same warraot with others irregalarly imposed, and
therefore not recoverable, and the amount of both is blended into
one sum, a warrant is not sustaioable for any part. Clark v.
Woods, (2 Exch., 393,) to some extent, rests on a similar founda-
tion. In that case in which a warrant had issed to arrest for non-
payment of two sums and ns to one the warrant was wrong,
Alderson, B , suggested that perhaps one warraut would have been
sufficient, if it had observed the proper distinction as to each sum.
And so by analogy, possibly if this warrant bad directed the bailiff
to distrain for several sums the amount of the several rates, the
warraat might have been upheld for the sums really duae.

There is a difference however to be noted between those cases
and the present. A warraot izsued by one or more justices of the
peace was necessary ia each ¢f them to authorize a distress or an
arrest, aud before the justices could properly sact, certain inform-
ation ought to have been laid before them. Bat under our assess-
went law (Consolidated Statate, U. C., ch. 55, sec. 93, et seq.) the
collector, after calling on the person taxed and demanding payment,
has sathority, in case of refusal or neglect to pay, to levy the sum
mentioned in the roll as payable by soch person, by distress and
sale of his goods, without any other intermediate proceedings. In
effect, the statute makes the roll afler demand and refusal equiva-
lent to & warrant to levy.

Then as to the threes suns of $402-34, $137-13, and $340-60,
the collector bad s separate roll, equivalent after demand sed
refusa), which are shewn, to & separate warrant for each. Had
be gone in person to distrain I do not epprehend he need have
carried the rolls with him. It would have been enough that he
should have distrained for the three sums, one on each roll. 1f he
distrained at the same time for other sums not authorized by law,
0o case goes the length of deciding that the distress would have
been invalid. It must have been deemed severable or the goods
would be idered in custodia legis under the first lawful seizare,
and subject to the other lawful claims, and the plaintiff if he
desired o relieve his goods, must bave paid or tendered the three
sums, and then be might have resisted payment of the residue and
replevied his goods.

The warrant in this case, though necessary to enable Bowles to
act for the collector, was not necessary to authorize a distress
being made, and it is not therefore like those in the cases cited,
without which the parties making the distress, &c., would bave been
mere tresp s. Moreover, on the face of it, was the very in-

dem: nded the three several sams of $402 34, (which is composed
of arresrsof taxes for 1852 and 1858, ) of $137-18, which counsisted
of anrears of taxes for 1859, and of $340:60, which was the amount
of taxes for 1860. Johnston at the time of makiog the levy had

1 s powsession as city collector the tax rolls for 1862, 1858,
.859 and 1860.

The warrant given by Jobnston to the defendant Bowles com-
manded him to distrain for $1027 07, and the threc sums so pre-
viously demanded by the collector amounted ouly to $880-07
The difference between the three sums ($145) was composed, 1st,
of taxes d' 2 by plaintiff for 1854, the roll for which year was not
=0 far a3 we see in Johnston’s possession, nor is any proof afforded
that the plaintiff was lLable for $65 taxes for that year as men
tioned in the memorandum on the face of the warrant. 2ad, of a
sam of $80, charged as interest upon the sum of $402 34.

formation which the collector himself would bave given, if with
no warrant, but three tax rolls, he had distra’oed the plaintiff's
goods—information sufficient to ensble the plaintiff to know what
he was legally liable to pay.

In Hurrell v. Wink, the coust says ¢ the party rated was enti-
tled to & precise demand of the sum sctually due for the poor rate
previously to the issuing of the warrant of distress.”” And as no
such demand appeared to have been made, they held the plaintiff
entitled to recaver.

Here the three sums actually due were legaiy demanded, and
in this respect the case is distinguishable, and in Sibdald v. Rod-
erick, there was no distinction between the suoms justly claimable
and those not 50, and no proof appears that a several demand for
the different rates hiad been made.



1861.]

LAW JOURNA

L. 821

——————

T e S ———

Then, as to these three sums, the collector is to be treated as if!
acting uuder three separate warrants, hia distrainiog without
authority for other sums caunot vitiate the whole distreas founded
on the tax rolls. As each of them stood on an independent snd
unimpeached basis, the plaiutiff cannot relieve his goods without
satisfying them.

It has not been saggested ou the part of tbe defence, that as to
the rates comprised within the three sums specified, there was sny
want of lcgal authority to levy them by distress. The objection
is to the other part of the demand, and the blending the whole inte
one sum.

I have no doubt replevin lies against the collector in this case
as well as agninst the bajliff employed by him. In Fraser v. Page,
18 U. C. Q. B,, 336, 8ir J. B. Robinson, C. J, said, ** of course
the collector would be lisble for anything done which he bad
authorized the bailiff to do.” Here the authority was expressly
given, and has been executed sccordingly.

On the whols I am of opinion this case is distinguishable from

tho authorities cited, and that the postea should be delivered to,
1 assume three legal rates in force, and three;

the defendants.
separate tax rolls each to collect one of them. Forsomuch T hold |
the distress valid, and as a consequence thatthe plaiantiff could
not replevy while those rates were unpaid.

Per cur,—Postea to defendants.

Duxse v. O'Rerry.

Attorney and Clerk—Agreement for pnTorew- of profits— Valdity thereof—
Satute 22 Goe. 11., cap. -m.w i 4

Tho Imperial Statute 22 Geo. IL, eap. 46, among other things making regulations
in respect to attorneys and solicitors is in force in Upper gnm.

Where plaintiff, an English berrister, was articled to defendant’ an attorney,
upon an understanding that plaintiff was to bscome a partner with defendant
after being sworn im as an attorney, and, in the meantime, was to receive one-
fourth of the profits of all business taken in the affice from the time he became
defendant’s clerk. the agreement was held to be contrary to the provisions of
22 Qeo. 11, cap. 46, and void.

(T. T., 25 Vie.)

This was an actioz in the Common Courts. The r!zis were,
1st. Never indebted ; 2nd. Payment; 8rd. 8- um.

At the trial at the Hamilton Aasizes. on March, 1861, before
Richards, J., it appeared that the plain iff baving been a member
of the bar in the Mother Country, wag .\dmitted as a barrister in
Upper Canada. The plaintiff was artic ed to the defendant, an
sttoruey, and, ss was admitted at the trisi, upon an understanding
that be was to becowne a partner with def -ndant atter being sworn
in as an attorney, and was to receive on¢-fourth of the profits of
all business taken in the office from the time he became defend-
ant’s clerk. His & ticles of clerksbip expired about the 17th
March. He left the defendant’s office, but with defendant’s

t, in q of disagreement between the parties,
about the end of June or beginning of July following.

Evidenoe was given to shew what defendant’s business was
worth, and evidence to shew that the plaintiff was not very well
skilled, in common lsw practice. 1t did not appear when plaintiff
was admitted as an attorney.

It was objected thst notwithstanding this agreement, the plaia-
tiff had no right to auy recmuneration during the time that he was
s clerk under articles.

The learned judge held that if the agreement was as stated, the
plaintf would have a right to recover something according to the
value of his services.

The defendant then opened evidence as to his set off, upon
which the learned judge referred the taking the accouatsto an
arbitrator, and left it to the jury to say what amount of compen-
sation the plaintiff was entitled to, according to the arrangemeant.

The first eniry in the defendant's books made by plsintiff, was
dated 18th October, 1858, and the last, the 27th May, 1859.

The jury found for plaintiff —damages £200, the question of set
off being referred to an arbifdator.

Ia Easter Term Eccles, Q. C, obtained o ralo for & new trial for
misdirection—1st. In holding that the plaintiff was entitied

.
recover for his eervices under a quantum merurt, for the agree-

ment was that plainuff should become s partner, and he had
voluntarily abandoned 1t, and therefure could not recover anythiong
under it. 2nd. In ruling that plaintiff was entitled to rocuver for
services during the time he was un articled clerk to the defendant.

M. C. Cameron shewed cause, citing Keys v. IHarwood, 1 C. B.
905; Emmens v. Eldertor, 18 Jur 21.

R. A. Harruson ou the same side, referred to Phillips v. Jones, 1
A. & X. 334; Bryantv. Fuyht, 5 M. & W. 114,

Kecles, Q. C., said the cases cited did dot apply, as they were
cases of wrongful dismissal. That the evidence shewed the
arrangement was put an end to by matual coosent. The contract
was, that on a given event he should be admitted as a partuer,
and should have s fixed proportion of the profits of the business.
He never becanie a partner, and agreed with the defendant to put
an end to the arrangem nt, consequently be had mo right to re-
cover. He cited Whyart v. Mursh, 4 U. C. Q. B. 485; Furnell v.
Martn, 5 U. C. C P. 478 Taylor v. Brewer, 1 M. & 8. 290,

Deaper, C. J.—The understanding between the plaintiff und
defendant as admitted by both sides at the trial, and which formed
the basis of the plaintiff's demand, was this as I gather from the
evidence : —that the defendant being a practising attorney, took
tbe pluintiff as sn articled clerk, and it was agreed that as soon
as the plaintiff had completed his service and had beea sdmitted
to practise as an uttorney, he should be taken ianto partaership
with the defendant, and should receive one-fourth of the profits of
defendant's business, to be computed from the commencement of
plaintiff’s service under the articles to defendant. But two or
three months after the expiration of the service, the psrties having
disagreed, parted by mutual consent. The articles expired in the
vacation, the plaintiff and defendant finally separated some weeks
after the first day of the following term, but it did not appear
whether plaintiff was at that ti se, or since, admitted to practise
as an attorncy.

So far as is shewn, all parties seem to have overlooked theo
Stat. 22 Geo. 11., ch. 46, which, together with the enaciments
respecting exactions of the occupiers of locks and weirs upon the
Thames, for regulating the essize of bread, for preveuting the
distemper spreading among horned cattle, makes regulstions in
respect to attorneys and solicitors.

This sct, though repealed in England by 6 & 7 Vic., ch. 78,
continues in force in this province.

1o the case of Zench v. Roberts, Mad. & Gel., or 6 Mad. 1456 n.,
it seems to have been considered that an attorney who forms a
partnership with an unqualified person came within the act, and
also that an unqualified person assisting in the business and
sharing in the profits was to be considered as a partner, as the
necessary result was to enable him to practise as an attoraey for
his own profit. In re. Jackson v. Wood, 1 B. & C 270, isalso a
very stroug case ta shew how the Court of Quee.’s Dench view
such a proceeding. I may also refer to Fz parte Whatton, 5 B. &
A. 824; Inre. Clarke.3 D. & R 260; In ve. Isaacson, 8 Moore,
214, 822; Inre. Garbutt, 2 Bing. 74; Sterry v. Clyton, 9 C. B.
110.

The case of Williams v. Jones, 5 B. & C. 108, is, I apprehend,
in principle fatal to the plaiouff’s claiws for services while such
an agrecment exi-ted, at least during such time as elapsed before
he wis admitted as an attorney. Scott v. Muler, 6 Jur. N. 8.
838, shews the Iaw is the same under the 6 & 7 Vic., though the
facts did not sustain a charge of violating its provisions.

This objection to the plaintifi’s recovery was not taken at the
trial or on the argument  Whether advisedly foregone or no, the
Court can peither overlook por permit an arrangement so planly
cootrary to the policy of the Statute regulating attornies to be
trested as binding, or as capable of furnishing a substratum for
ao implied promise to pay for services actually rendered in part
performance of it.

Whether anything that took place after the plaintiff was ad-
mitted an attorney csa uphold & claim against the defendant, we
are not called upon to enquire.

The rule must be made absolute without costs.

Ricuarns, J., and Hagar1y, J., concurred.
Per Cur.~—Rule absolute without costs
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CHANCERY.

Reported by Tuomas Hovaing, Eaq., L.L B., Durristerat-law.

Duckrey v. Rvan.

Act abolushang regietrulion of judgments, 24 Vie cap dl—constructum of ¢ 11—
Retrospective ¢ffect.

The words © suit” or “action” in stat. 24 Vic, eap 41, soc 11, mean suit or action
to which a judgment creditor fs & party, not the original action or suit in
which lh;uudgmut 18 recovered.

Therufore, Anld, where plaintiff recovered a judgment on 5th June, 1858. rugistered
1t ou the following day, defendant being then the owner of certain land in fue,
which land the judg debtor subsequently conveyed to defendant, that as
there was no suit pendiog on the 18th May, 1861, when stat, 24 Vic, cap 41,
came {uto force In respect of the yudgment or the land affucted by it, in which
r:l-u‘;nnglﬂ was a party, a bill by plaiotiff, sseking to charge the land was not sus-

o.

Spragae, V. C.-—The bill sets out a judgment recovered hy the
plaintiff against Ryan, on the 6th June, 1856, and registered on
the sixth of the same month ; that Ryan was at the time the owner
in fee of a certain parcel of land described in the bill, and that
the judgment was re-registered on the 8th April, 18569 ; that Ryan
on the 4th July, 1856, conveyed the said parcel of land to defend-
ants Wilson and Drewry, aud that the conveyance to them was
registered on the 31st of same month.

The bill was filed on the 24th July, 1861, and the question arises
under the Act of last session (24 Vic. cap 41,) repealing the law
relating to the registration of judgments in Upper Canada.

It the Act had closed with the 10th section, I apprebend the
effcct wou'd Lave been that lands would upon the pnssing of the
Act have ceased to be affected by the registration of judgments
except in the language of Lord Tenterdon in Surtees v. Elluon, 9
L. & C, 702, in * transactivna passed and closed,” and to sustain
suits thereupon, which in the language of Tindal, C. J., in Kay v.
Goodwin, 6 Bing. 576, **aod con I, pr ted, and closed,
whilst it was ap existing law.”

The 11th section qualifies the general effect of the repeal of the
pre-existing law, and saves from its application all suits and ac-
tions pending on the 18th May, 1861, (the day of the passiug of
the Act,) in which any judgment creditor was a party.

The plaintiff reads these words as applying to the original sunit
in which the judgment was recovered and registered, but to that
suit no judgment creditor was u party in the sease in which the
words are obviously used in the statute. The plain mesning is—
o party as o judgment creditor. If it bad been meant to apply to
the original suit the ordinary proper words to have been used
would Lave been “any action in which judgment bus becn recov-
ered.” The use of the word “‘suit” also seeme to negative ita
application to the original action at law, ond to show that what
was meant wasauy action at law or swit in equity in which a judg-
ment creditor as such was made a party.

1 thiok, therefore, that there being uo suit pending on the 18th
May, 1861, in respect of this judgment, or the lauds affected by
it in which the plaintiff was a party, the bill is not sustainable.

Per Cur.—D1ll dismissed.

CHAMBERS.

( Reported by Ront, A. ITanxison, Keq., Barrister-at-Law.)

NoxLL ET AL V. PrLL.

Assigament of clutiels for Lensfid of creditor:—Cimaideratsn— Deseriplion of goods

g'-'—A_ﬂidanl of bomu fides bvfire whom to be sworn— Addstion Qfa}fngnu‘

The Consol Stat. U. C, cap. 45, respecting mortgages and sales of perscual pro-
perty, does Dot require a money consideration.

Au amig t for the 1 Lepefit of creditors, as r as the effects will go
in the discharge of the amsignor's lialility to then, together with the accept-
ance of the trust by the assiynees, whn swrar they are crediturs, is a sufiicient
ennsideration to support the assignment.

An assigoment of  all the stock o trade, merchandisre. gonds and effecta,” in the
+ shop oncupied by the assigoor, situate on the south ride of King sireet, in the
city of Toronto, and known and numbered 77. which sat { gonds and chattels
are particularly meationed in the :.:-«duis anoexed hereto and marked A:”
which schedule beglos *“ stock in workshoe,” #nd goes on descrilung what is
therein: and uext discribes what is in the front store.

Held sufficient to peag not only what war contaiued in the front shop first des-
cribed, Dut what was ined ina shop consisting of the frout
store and two workshops.

“ l'i,ub lnt“.ol prepared moulding "—Aeld a suficicnt and full description under
o statu
It 1s no olyection to the affidarit of Lona fides that 1t 1a sworn before a counmta-
eioner who was the gentloman that prepared tho assiunment.
* hycretary of the Bourd of Arts and Manufactures”—Aeld a sufiiclent addition

uuder the statuts,
[Chiambers, Novembwer 13, 1864.)

This was a summons issued on application of the Sheriff of York
and Peel, calling on William Fdwards and John Sterliog a»
claimants, and on the plaiotiffs, to appear and show cause why
they should state the nature and particulars of their respeotive
claims to the goods seized by the Rheniff, under a £. fu. in this
cause.

The parties appeared on the Oth November, 1861, and called
upon Draper, C. J., on the conseut of the plaintiff and the claim-
auts, to dispose of the merits of the claim and to doetermine the
gsmesin a summary manner, under Consol. 8tat. U. C., ch. 30, ss,

& 8.

; The fucts sufficiently sppear in the judgment of the learnod
udge.

Dearer, C. J.—The claimants set up o deed dated 17th Sept.
1861, between defendunt of the first part and William Edwsorids,
Secretary of the Board of Arts and Manufactures, and John Ster-
ling, of the same place, boot and shoe mr.ker, of the second part,
which witneesed, that for the purpose o satisfyiog his creditors
as far as his estate and assets would enable him to do so equally,
share and share alike, defen lant assigned to the claimants ** all
the stock in trade, merchandise, gnods and effects, now contained
in the shop occupied by the said party of the first part, situate
on the south side of King street, in the city of Toronto, and known
as and numbered 77 King street west, and which said goods and
chattels are particularly mentioned in the schedule annexed here-
to and marked A ;” also some goods in Hamilton not in question
on this application, *‘and all his hounsehold furniture specified in
the schedule hercunto anvexed, marked C, contained ir: the Liouse
occupied by him, numbered 77 on King street west, in the suid
city of Torouto:" to hold upoa the trusts following : 1st. To sell
the same in such matner as they shall think proper, for the
benefit of the creditors. 2nd. Out of the proceeds to pay the
costs and expenses of the assignment and the carrying out the
trusts. 8rd. To psy the residue to the creditors, in equsal pro-
portions, share and share alike, so far as the same may extend in
paywment and discharge of their respective claims, without prefe-
rence or priority to any of them. Power was given to the assignee
to compromise with any debtor of the defendant, or with any of
the creditors, ** so as the other creditors of the said party of the
first part (the defendant) +hal! not be prejudiced "

In the effidavit of William Edwards, one of the assignees, he is
described in the deed by way of addition, as ‘* Secretary to the
Board of Arts and Manufactares.”

In the schedule A, one part of the stock was headed ** stock in
workshop,” and then followed the description and value, com-
mencing, ‘14,415 fcet of prepared moulding, $494 84.” Then
another part is headed * front store west side,” another *¢ west
window,” anoiher *¢ east window.”

According to a plan of No. 77, it seems the dwelling house is
above the front shop, directly behind which is a ‘- workshop,”
separated from the front shop partly by s brick wall, and the
centre, being half the whole width, by s temporary board partition
through which is a door, and bebind this again is a joiner’s shop,
being anothber worksbop, over this is » gilding shop. The two
workshops are separated by a brick wall, through which there is
a door.

A paper purporting tu be signed by three creditors of defen-
dant arseoting to the assignment was put io, but there was no
proof that it was executed, or that the parties whose names were
thereto were creditors of defendant. The sssignees made an affi-
davit that they were creditors of the defendant, the first to the
amount of £25, the other to the amount of £3 4s. 4d.

This was the claimant’s cise.

For the execution creditors it was objected—1st. That no eon-
sideration appears for making no atsignment, nor does it appear
that the assiguces, or cither of them, were creditors.

The statute Jocs not require & money consideration ; and the
payment of creditms as far n3 the effects will go in discharge of
the defendant’s liability to them, together with the acceptance of
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the trust by the assigneen, who swear they are creditors, is, in my | But [ disclaio any such mode of argument and rest my decision

opinion, a sufficient consideration to support the assignment.

20d. No proper conveyance appears thereby, nor does it appear
that anything was conveyed.

It is sufficient to read the deed to answer this objection. It
2;!% that defendavt bath assigned and ‘‘now doth assign” all,

c.

8rd. That it is no: thewn whose property is conveyed.

This objection is extremely hypercritical, as a perusal of the
whole instroment will show. Unless the property conveyed by the
decd be defendants, what right have the execution creditors to

seize it. The identity of the property seized with that claimed |

under the assignment is not in dispute.

4th. All goods now seized, which were in the workshops &t the
date of the assignment, are not conveyed thereby. 1f this means
that there were goods seized not mentioned and described in the
schedules, then the objecticn is good. As to such goods the
Sheriff will proceed.

6th. The description of goods in the schedule and assignment
is bad under the statute.

This objection was argued on two grounds. First, that the
assignment conveyed such goods as were in the front shop, not in
the workshops, or either of them. Sccond, that the goods them-
selves were insufficiently described.

As to the first, the assignment apeaks of « all the stock in trade,
merchandise, goods and effects’” in the < shop occupied by the
defencant, situate on the south side of King street, in the city of
Toronto, and known and numbered 77.”” Without the aid of &
schedule, there might be some difficulty in holding these words
sufficient to cover the workshops as well as the shop in which
goods were sold ; but the assigumeat proceeds, ‘¢ which said goods
and chattels are particularly mentioned in the schedale annexed
thereto ard marked A,” which schedule begins ‘¢ stock in work-
shops,” and goes on describing what is therein, and next describes
what is in the *¢ Front Store.” Taking the two together, I have
so doubt all the stock and goods in the continuocus siop, consist-
ing of the front store and the two workshops, passed. As to the
other difficuity raised, nothing is shewn exterior to the langusge
used to support it. I cannot see that < 14,415 feet of prepared
moulding’ is not a sufficient and full description of the article that
the samc may be thereby readily snd easily known and distin-
guished. And the same answer may be given to the other articles,
a8 to which was contended the description was insufficient. In
most instances there was quantity in all the natare and quality or
some descriptive characteristic ex. gr. ¢ crown and plate glass,”
and ia all likewise locality.

7th. ¢ The affidavits bad because sworn before Mr. Leys.”

Theso are the very words of the objection. The aflidavits of
the two assignees and of the subscribing witness. were sworn be-
fore Mr. Leys, who is & duly authorized Commissioner. The ob-
Jection is that the assignment was prepared by bim. But the
statute gives no colour for such an objection, nor is there any rule
of court on the subject; nor indeed could there be, for the ina-
king assiguments, mortgages, or bills of sale of chattels, is not a
proceeding of which per se the courts take cognizance.

Oth. ¢ The affidavit of justification not sufficient, in not shewing
that the sale at time of execution was bona fide.”’

I give the words here also. The affidavit is sworn on the same
day as the deed was executed. Each assignee swears that ¢ the
deed of assignment or conveyance, and the sale and assignment
therein mentioned and thereby made, are respectively bona fide,
and for good consideration, as set forth in the said conveyance.”
The argument is, that at the time of execution the assignment
way have been fraudulent though by some unexplaiced circum-
stances it may have become bona fide st the time of swearing the
affidavit. If I could bring myself to adopt and act in the spirit of
such an objection, I should be inclined to hold it badly taken,
because properly speaking there is no ¢ affidavit of justification,”
words having a widely different legal meaning, snd because the
words “ at time of execution” might by remote possibility refer to
the plaintiff's . fa. and not to the execution of the sssignment.

ia favour of the sufficieucy of the affidavit on the plain and un-
strained meaning of the words used.

The last objection is, that Edward’s description is not the cor-
rect one. This was explained to refer to tho afidavit of the dona
fide's of the assignment iu which he is desccibed ns ¢ Secretary
of the Board of Arts and Manufactures.” He bns the same ad-
ditions in the sssignment, and the description being the ssme in
both we may safely assume ** constat de personi.”’ Asto its suffi-
ciency as an addition our statute does not require any, differing
from the English statute passed for a similar object.

I decide therefore in favour ot the claimants, except as to any
goods falling within the remarks made upon the fourth objection.
{0 effect I am strongly inclined to think that the execution credit-
ors anticipated this result, and preferred taking their chance of an
adjudication at Chambers to the more expensive proceedings of
an issue and trial by jury.

—

 COUNTY COURT CASES.

(In the County Court for the United Counties of Frontenac, Leonox and Adding-
ton, before his Honor Judge Mackexzix.)

MULHOLLAND V. MoRLEY,

Action ont @ Note— Plea, Puyment— Ve Jyfur prod;
ownts—Plea, Iy t— A\ ty for as lo
mand.

of Nule—Commmn
Lof Plantiff’s e

In an action on & promissory note though the making of the note be admit.ad for
jnstance by a plea of payment, yet plaintilf mast produce the note before bav-
ing his verdict recorded.

In an action on the common counts for money pald, money lent, goods sold, &ec.,
the plea of payment admits only that sumethiag not ascertained was due in
mpoctkot the causus of actlon sued upon, leaving plajatiff to prove the precise
amoun!

Particulars of demand are no part of the declaration, and are not admitted by a
plea of payment on the record.

The first count in the declaration was upon a promissory nots
made by defendant for $235. .

The second count was upon another promissory note, made by
the defendaat for $225 22.

There were also common counts for money paid, lent and
advanced, and for money bad and received, goods sold, cnd an
account stated and interest.

The defendant pleaded one piea only, namely, payment befure
action to the whole declaration.

The following particulars of plaintiffi’s claim were annexed to
the record :—

To paid your note due 27th November, 1859 ... ceee. $215 44

Interest on 8AME ......c..coeerviee ieriniit ceeeiiene cerrannes seeene 23 65
To paid your note due 27th May, 1860 . ..ccc.cceuereeenn... 225 22
Interest on the same........... c..covvvceeeninnnnn, 17 48
To paid your note due 27th November, 1860... 235 00
Ioterest on the same......... Geees semieeeeenaiens teverase sevennne 11 75

$728 49
Credits, composed of sundry items. ....cccoveevereeecevenr oo 429 57

e - $208 92

There was no special count applicable to tke first promiesory
note mentioned in the particulars.

The cause was tried at Kingston before Judge Mackensie, at the
sitlings of the court in September last, 18¢€1.

At the trial the learned counsel for the plaintiff contended that
ae was not bound to produce the two notes declared upun at the
trisl, as the plea of payment admitted them. He also declined to
give any evidence on the common counts, coutending that as the
particalars of the plaintiff's claim had been served in detail upon
defcudant’'s attorney, and were annexed to the record, that under
the plea of payment the amount of $298 92 cents was admitted,
aod that it was uanecessary for him to produce the notes specially
declared upon, or to give any evidence on the common counts

Balance due plaintiff.. .cc.ceee e verene e,
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The judpe thought that the plea of payment did not ope-ate as
an admixsion of the correctness of the plaintiff’s particulars, al-
though 1t a’dmitted that something was due  Ife thought that the
plaintff was not in a better position thau if ths defendant allowed
judgment by default, io which case some evidence would be re-
quired to be given to prove the correctness of tha claim under the
common counts. He thought the plaintiff should show how much
he paid on acoount of the defendant, as to the first item in the
particulars,

The counsa! for defendant proposed that a verdict should pass
for the plaintiff for $62 17 cents, being the balance between the
amounts and interest of the two promissory notes specially de-
clared on, and the amoant credited in the particulars. The coun-
sel for the plaintiff refused to consent to such a verdict, a8 he
thought that the plaintiff was entitled to a verdict tor $298 92 cts.
as made up in the particulars.

Under these circumstances the judge non-suited plaintiff, with
leave reserved to him to move in term to set the non-suit aside, and
to coter a verdict for the plaintiff for $208 92 cents, in the event
of the ruling of the judge being wrong.

In October Term 1861, A. R. Morris obtained a rule niss to set
the non-suit aside, and to enter & verdict for the plintiff for
$298 92 ceots, pursuant to leave, or for a new trial oa the ground
of muisdirection.

D. Macarow showed cause.
A. S. Kirkpatruck supported the rule.

Macgeszig, Judge Co. C.—There are some Englich cases which
countenance *he position taken by the plaintiff at the trial, in re-
ference to the nou-production of the notes declared on; but the
cases do not appear to be uniform in this respect.

Interest on the notes was claimed in the plaintiff’s particulars.
And the English cases decide that the notes must be prcduced
before interest can be recovered.

In this country some of the judges require that the notes or
bills must be filed in the court before the recording of the verdict,
and others do not. The non-filing of notes and such papers upon
which juigment pass leaves a door open for mischief and trouble.
It is a bad practice and should not be allowed. Evils arising out
of it have biave been disclosed in this court before me once, and
in the Dirvision Court more than once. Such notes some way or
other have found their way into irresponsible hands and parties
bave been sued upon them a second time. Trae the nefarious at-
tempts had been defeated by trouble and expense, unfortunate
defendants bhaving to pay a second bill of costs. In this coart,
unless otherwise decided by an appellate jurisdiction, it will be
necessary to file such notes and such papers before the recording
of the verdict.

As to the other point, whether the plea of payment admits the
correctness of the plaiotiff's bill of particulars anvexed to the
record or not, I have not been able to bring wy mind to adopt the
vicw of the matter as urged on bebalf of the plaintiff at the trial
sud upoa the argument in banc.

The plea of payment, like other pleas which do not deny the
cause of action set forth in the declaration, implicitly admits the
contract or cause of action declared upon, and that the plaintiff is
entitled to recover something. When pleaded to the common
counts it admits some contract of the nature declared on, but does
not admit & particular amount, or particular items, or a bill of
items.

1 find it lnid down in the last edition of Archbold’s Practice,
page 1388 ¢ That the particulars are pot to be considered as in-
corporated in the declaration, vor do they form any part of, nor
can they have the effect of a pleading; nor can they be looked at
with & view to construe the pleadings; the plaintiff may apply
them to any count in the declaration to which they are applicable.”

In & note in Harrison’s Common Law Procedare Acts and Rules,
at page 263, 1 find the following observations: *¢ The office of a
new assignment is particularly to explsin that which is left am-
biguous on the face of the declaration owing to its generality.
Particulars of demand have the same effect, though they form no
part of the record. One object of & bill of particulars is to con-

trol the generality of the declaration. The chief object of & Wil
of particulars is, to give substantial information to the defendnnt
of plhintifi 's demand, and in order to hmit the proof of the latter
to the cause of action in the declaration mentioned.”

In the cave of Ruasell v. Dell, 10 M. & W. 339, Lord Abinger,
C. B, said :—¢ It ia perfectly novel to suy that o ples is construed
by, or bas any reference to a bLill of particulars The plea is to
tho declaration, and to nothing but the declaration.”

Ip the present declaration it is alleged on the common counts,
in general terms, that the defendant is iudebted to plaintiff for
moaey paid, for goods sold, for money lent, for movey had and
received for plaintifi’s use; and for interest and upon an account
stated.  All then, that the plea of payment admits is those gene-
ral ullegations in the declaration, aud that something is due or
claimed on them. It does not admit the bill of particulars, nor
any item 1n it, or any particular amouat to be due. The plaintff
eanoot be hetter off with & plea of payment on the record than he
would be if the defendant bad pleaded no plea at all. 1In this
“espact ; o plea of payment to the common counts, admits no moro
than a judgment by default would admit.

In Chitty Gene-al Practice, vol. 3, page 673, I find the law laid
down thus—¢¢ The suffering juigment by default (except in debt)
only sdmits the precise allegations in the declaration, and that
something is due or claimable ; and where the declaration is gene-
ral, as for work, and labour, and materials, the defendant on a
judgment by default, is at liberty to cross-examioe the plaintiffs
witnesres, who are called to prove the work done as to whether
the work sworn to by them was or was not done on the defendant’s
retaiuner.”

In the cnse of Williams v. Cooper, 3 Dowl. 204, Parke, B. said—
“ A judgment by default admits something to be due, but disputes
the amount.”

It seems then, tkat in action of assumpsit for goods sold, or
work done, or money paid, a plaintiff is not in strictness relieved
by a judgment by default from the neceasity of proving the deliv-
¢y of each article, or the extent of the work done, or the par-
ticular sums of money paid; thoagh, certainly, in practice, when
a defendant has not by plea denied the plaintiff’s action, there is
geoerally a strong feeling on the part of the jury, when executing
a writ of inquiry, 1o be satisfied with slighter evidence than on a
trial.

In England when judgment by Gefault is signed on the common
counts, the amount due to the plaintiff in respect of the same is
ascertained by means of a writ of inquiry.

In Upper Caunada such amount is ascertained at the Assizes or
at the sittings of tho County Courts by & jury, in the form of
assessment of damages.

I cannot see how the 15th section of the Common Law Proce-
dure Act can be construed s0 as to help the plaintiff out of his
difficulty, as was suggested at the argument. In case a defendant
does not appear in due time to a writ of snwmons, with a special
endorsement of particulars on it, ss mentioned in the 15th section,
the plaintiff may, under the 551k section. sign fiual judgment for
any sum Dot exceeding the sum cndorsed on the writ. Alderson,
B., in Rodway v. Lucas, 672, said, ** It seems to me that the apecial
endorsement allowed by the statute is of a claim only, and the
defendant, if so disposed, may dispute it by appearing, and then
the special endorsement sssumes the form of particulars of
demand.”

In the present case an appearance has been entered, a declara-
tion served, and a ples pleaded; consequently, the special en-
dorsement upon the writ has assumed the form of ordinary
particulars of demand, which are not affected by the action in
question.

1 thiok that ths court has no authority, under the circamstance,
to order & verdict to be eniered for the plaintiff in the terms of
the rule; and according to the views I have just enunciated there
wag no misdirection, consequently there can be no uew trial for
misdirection. ¥

* Counsel fur defendant afterwards cnmeented to the rule being made absolute
for & new trial on payment of costs, and the rule was fsvued scoordingly,
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ENGLISH CASES.

PRIVY COUNUIL.
(From the * Law Timcs.”)

{Precont—The Right llon. Lora KiNaspowx, Sic E. Rray, and 8ir J. Routiry )
3axg or MonTREAL V. Sinson.
Guardwan—I'vwer of, according to law of Cunada—Sale of infanl’s real and
Y, wn‘;l rmlo—{l"wlable sale. / infi e
A tutor or guardian, sccording to the laws of Lower Canada hax no power without
lenver of the court to sell his ward’s immovablo property, nor suy portivn of the
ward's mixed property. nor any part of the movesble property, except what in
unproductive of revenue, or of & parishable character, aud uvel then he caunnt
rell {3 it in 1n the Daturs of an heirloom, us to which a hereditary pretium
affoctiouis is attached. The burden lie. on the tutor to shvew the property sold
fal 8 within the above descriptivn. snd if he fails to do so the saly 1s actually
vold, and not murcly voidable. Thesub-tutor's duty is to watch over the tutor.

This was an appeal from a decision of the Court of Queen’s
Bench in Lower Canada.

The question involved was the extent of the anthority of a totor
over the property of his ward, according to the law of Lower
Canada, which is the old French law.

An infant named Eleonore Simson was born in 1835, and her
property consisted of shares in the Bank of Montresl. She had a
tutor and sub-tutor regularly appointed. The tutor sold these
shares in 1843 aud 181). The infant, on arriving at majority,
instituted proccedings, and claimed tbe dividends on the shares
from the date ot the aileged sale, seeking to treat the transfer as
void. The Court of Qneen's Dench held that the tator had no
puwer to sell the shares. An appeal was now brought to her
Majesty in Council.

The Solicitor- General (Palmer) and C. E. Pollock for the appli-
cants,

Wickens for the respondents.

Judgment was delivered up.

8ir J. RomiLLy (who, after stating the facts and authorities at
length, thus summed up their result) :—After carefully examiving
the various author:ties and the writers on this subject prior to the
cnnctment of the French Codes, and testing their opinion by the
decided cases cited in their works, we are of opinion, though
various passages may be found dispereed throagh their writings
on wbich arguments may reasonably be founded leading to oppo-
site conclasions, that no considerable or irreconcilable diversity of
opinion appears to exist between thera, and that the result of the
law, 80 far as it is applicable to the case before us, may be thus
stated : The tutor’s duty is to make ac inventory of all the pro-
perty of his ward, and to take an administrative care in the pro-
tection nnd management of it ; but without the sanction of a court
of justice having been previously obtained, bis power does not
extend to selling uny poriion of the immovable property of his
ward, or any portion of that property which is of mixed character;
and further, that bis power is also restricted from selling any por-
tion of the moveable property of tne ward, without the interven-
tion and previous sanclion of a court of justice having bee  first
obtained, except such portion of it as is unproductive of revenue,
and such portion also as being of a perishable character will
necessatily either cease to exist. or will, from permanent causes,
become deteriorated in value at the period of time wheu the ward
shall attain his majority ; and even this qualified power of dispos-
ing of property of an unproductive character is still furtber limited
by arestriction from disposing of articles in the nature of heirloome
as to which an hereditary pretium affzctions is attached. Although
this is an incomplete statement of the law, it is, we think, accu-
rate and sufficiently comprehbensive for the purposes of this csse.
I+ has been contended on bebalf of the applicant, tlat, as in the
civil law the original principle was that the tutor stood in the
place of the father, and was dominus of the property of the ward,
and as such had power to dispose of all of his property, the case
must be considered as oue in which the burden of proof lies on
the respondent to establish that the property in question falls
within the range of the various classes of property, which, by
regulations made subsequent to the original law, should be except-
ed from the general rule which gave the tutor complete control :
these exceptions, it is said, were of three sorts: first, immoveable

value ug possessing & peetiwm affvehions, and buing in the nnture
of beirlooms : that these were the only three clavses of property
excepted from the control of the tutor. That all property not
falling within one of these three classes iy still rubject to the
general control of the tutor, and that bank rhares do not fall with-
in the description of any one of thene classes of property, and con-
sequeutly that the power of the tutor over them was absolute,
and the right of the rexpondent to recover them gone. DBut this
is not the view we take of this casc: we thiuk that the Edict of
Constantine changed the law on this subject, and exempted all
property of the ward from the salcable control of the tutor, with
the exception of the property there mentioned, sand that if the
matter had remained as fized by that edict, euch must be con-
sidered to bave been the law of France prior to the year 1560.
Aud we also think that the Ordonnance of Orleans has ouly altered
the law in this respect by extending the power of sale by the
tutor over the moveable property of the ward there specified, and
this only with the previ. usly obtained sanction of a court of jus-
tice. Altbough the various authorities cited tn us are susceptible
of various meanings, and without some qualification of the gene-
rality of their terms are not entirely reconcillable, yet this ir, we
thiuk, the general effect of them; and this view is confirmed by
the cases cited and commented upon in ruch authorities; as an
instance of which ome case which was cited before us may be
referred to, where nn office belonging to the ward, which hsd
during the vacancy caused by the deuth of her father lapsed to the
profit of the State, had been disposed of by the widow as the guar-
dian of her daughter, the sale wae annalled on the ground that the
office was in the nature of immeuble fictif. But the case proceeds
tosay : **Il en serait de méme #'il e’ngissait d'une chose purement
mobillaire, mais d'une grand valear, et qui formerait, pour ainsi
dire, toute ou la majcure partie de Ia succession.” If this be the
correct view of the case, the burden of the proof falls on the appli-
cant to show that the bank shares fell within the property which
DeLisle as tutor was entitled to dispose of without the sanction of a
court of justice. It is always to be borne in mind that, as the
wania and exigencies of rociety increase new denominatious of
property will come into existence, to which the observationa made
and rules laid down in previous cases do not precizely apply; but
we entertain no doubt, upon a full review of this subject, that the
bauk sbares in question do not fall within any class of yroperty
which the tutor has power to dispo:e of without the sanction of a
court of justice. It was not, in our opinion, open to the tutor to
speculate upon, or to decide for bimself or for his ward, whether
such shaves as these were likely to rise or fall in value We think
that no distinction can be taken in this respect, and so fur as the
power ot the tutor is concerned, between the shares in the Mon-
treal Baok and shares in the Company of the Bank of Esgland,
and stock in the English or foreign funds, and that the sale and
realisation of such property requires the interposition and sanction
of a court of justice, and the re-investment of the praceeds in pro-
perty producing » permanent income, according to the terms of the
Ordonnance of Orleans. It has also been argued before us, that
the power of the tutor is, by all the authorities, held to include
administration, and that administration nece-sarily includes sale.
But we disscnt from that argument : we think that the supposition
that the adminstration of the affairs of u ward necessarily involves
the sale of any portion of s property, is one derived from the
1deas which in England attach to the word * administration,”
which, in its techaical sense, applies ouly to n legal per<onal
representative ; but this is, in our opinion, wholly distinct from
the fanctions of a tutor, and which, in order to avoid covufsion, it
is essentinl to keep distinct.  Adminbistration, as applicable to a
tutor, inclades management, but does not include sale, unless to
the limited and qualified extent already pointed vut. It is partly
for this reason we have not thought it necessary or desirable 1o
commeont on the authorities cited from the decisions of the English
tribunals, and the arguments deduced from them : they have not,
in our opivion, any relevancy to the matter to te decided in this
case  Neither have we thought it of any moment to consider the
articles in the present French code, or the discussions in the con-
ferences, which took place when that code was framed, except so
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far as these conferences illustrate any ambiguous point in the||
earlier law whick up to that time oLtained in the kingdom of|
France. So far as these latter have nny bearing on the subject, |
they concur in bringing us to the conclusion already stated, that|

by the law of France prior to that period, and which is that!

now in force in Lower Canada, it was not in the power of the
tutor to sell the bank shares without the assistance and sanc-
tion of s court of justice. The next question to be coosidered
is, the effect of the sale which has actually taken place, and the
transfer of these chares to persons whoare strangers to the record.
It is argued by the counsel for the applicant, even on the assump-
tion that the tutor exceeded his authority, still that the sale was
goo. ; aod that, assuming that the transfer ought not to have
Leen made, still that, being made, it is valid, and that the act canl
only be treated as a voidable transaction, and not as one actually
void, and that, if it be only voidable, the persons who bought the
shares, and in whose names they now stand, ought to have been
brought beforo the court to answer to a matter in which they were
so materially interested. We are of opinion, however, that the
act of the tutor, exceeding the limits of his power and the scope
of bis authority, is actually void. The authorities on this subject,
amongst the authors cited to us, are conclusive on this head. It
is not necessary to refere to them in detail, but it may be useful
to refer to one passage, wherc the principle which governs them
and the reasons for it appear to us to be well and lacidly stated
by Pothier, in bis Traité de Personnes, part 1, titre vi., art. iii.,
s. 2. (Tho passage indicated was heve read ) That passage, be-
sides beariug on the poiot now being considered, is useful also
as pointing out that in the sense in which the word *¢adminis-
tration” was emplcyed by the French jurists on this subject,
it did not include in it the idea of sale, which is derived from
our English notions on this subject. The observations just
read are made, it is true, by Potbier with relation to the sale
of immovable property, but the principle is the same with res-
pect to all property sold by the tutor which he had no power
to sell, and which the authority of a court of justice could alone
entitle him to dispose of. When this excess of power is once
established, then the sale is, in fact, the sale of a stranger, and
the act here complained of is as if a stranger had sold these shares,
and had then, by fraud or forgery, induced the bank to make the
transfer of them in their books. In that case they would still
remain liable to the rights of the minor, both for the shares them-
selves and for the dividends which accrued on them. Though it
cannot, in our opinion affect the ultimate decision of the case,

which must rest on the principles already stated, it is not an
immaterial circumstance in the consideration of this case, that the
sub-tutor Robert S8imson, on the 29th September 1846, a year and
a- half before the first sale .2 shares took place. gave regular and
formal notice to the bank that DeLisle the tutor, had no authority
to sell the shares, and that the circumstance. f the ward were
such that the disposal of them was not required for her benefit.
The distressed circumstances of DeLisle seem arlso to have been
notorious, and likely to be known to the bank, in which case it
was probable that any sale ty him would be for his own sole
advantage. The functions and d. .es of the sub-tutor seem to be
not very clearly defined ; be has o power of actively interfering,
but his duty seems to be to watch over the conduct of the tator,
and endeavour to prevent injury to be inflicted on the person or
or property of the ward. Nothing could be more formal or precise
than the notice served by him on the bank in that character, which
is set out in the case ; and as the bank have thought fit, on their
own determination, without even giving notice to the sub-tutor, or
to the friends of the minor, of the attempt the tutor was making
to sell bis ward’s property, to allow the transfer in their books of
all these shares by the tutor to mere strangers, they must now
take the consequences, their Lordships being of opinion that the
act of makiog that transfer was, so far as regsrda the minor,
merely nominal, that it took awsy no property from her, and that
the decision of the Superior Court of Lower Canada and of the
Court of Queens Bench is correct, and must be affirmed with costs ;
and they will humbly advise her Majesty accordingly.
Decree affirmed with costa.

Applicant’s solicitor, Buschoff, Coze and Bompas.

BRespondent's solicitor, J. H. Mackenzie.

The Office of Judge promoted by Bumpzr v. llzaTu.

Articles of religton-- Reprugnant dovtrines— Obligations of the clergy.

The oblizations of the clergy are twofuld - firat, to declare asscent and consent to
(h.; Kook of Common Prayer; scoond, to subscribe the Thirty-nine Articies of
Kehigion

The court will not take into consideration the intarnal conviction« or animus with
winch the Articles are subneribed , it will only examine the doctrines impeached,
and mee if they vivlate the plaio grammatical jntent and meaning of the Bovk of
Common ¥Prayer or the Articles of neligion.

The construction which the court will put upon those documenta is a logal con-
struction

1f the Article adimite of several meaningu, withaut any violation of the ordinary
roles of conatroction or tha plain grammatical reuso, the court will hold thut
such opiofon might be lawfully avowad and maintained.

If the doctrine in queation had buen beld withvat offence by eminent divines of
the Chnrch, then, though it might be dificult to be reconciled with the plain
meaning of the Articles, blame will not be imputed to those who hold it.

'l'héa;lmutrlt. will pot quostion doctrines that have boen alluwed or tolerated ia the

urch.

In construing aermons, the court will not e bound by the strict rulve which are
applied to the construction of tho Articles and Mook of Common Prayer, but it
will allow of a greater latitude of interpretation, and will permit it to be shown
that the preacher did not jntend to cuntravene the statute of Klizabeth, or to
promulgate doctrines inconsistent with the Book of Common Prayer,

The court will not for this purpose assumae that anything was done or intended to
be done by the authority of tha Leglslature or of Church, which it did not

find within the four corners of the Articles and the Book of Common Prayer,

and, on the other hand. it will not assume that anything therein found was nut
‘ntended to have its full effect and operatiov

There aro many matters of doctrine dehors both the Articles and the Baok of
Common Prayer, aa to which entire freedom of opinion Is allowed. But it is
settled 1aw, admitting of no dlscuseion, that the Articles and the Book of Com-
mon Prayer must be taken by all who have subect‘bed them to contain the doc
trines of the Church of England, and that these are, so far as there set furth,
acoordant with Scripture,

In the construction of the statute 13 Eliz. the word “n-dvisedly” means “delibe-
ratoly,” as contrasted with * inadveriently” or inteniloaally,” that is to sey,
with an express . avowed purpose,

The intention will be gathered from examination of the acta complainad of.

What doctrines are Leld to be 1n contraveation of the Articlos and Book of Com-
mon Prayer.

The statuts leaves a locus penitentioe to the defendant, who may retract before
sontence passcd.

(November 2, 1861.)

This case was argued in June last, and his Lordship took time
to consider his decision. The questions involved in it, and the
form in which they were raised, are fully stated in the judgment.

Dr. Ticiss, Q.C., and Dr. Swabey for the prosecator.

Dr. Phillimore, Q.C., and Bullar for the defendant.

Dr. LusaiaroN zaid:—Early in the year 1860 a suit was
instituted in this coart by the direction of the Bishop of Wiuohes-
ter, against the Rev. D. I. Heath, a clergyman beneficed in that
diucese. The ohject of that suit was to prefer certain charges
agaiost Mr. Heath, for having printed and published several ser-
mons, called ¢ Sermons on Important Sabjects,” parts of which
were alleged to contain doctrines repugnant to the Artioles of
Religion, in violation of the statute of Elizabeth and in derogation
of the Book of Common Prayer. I must presently enter minutely
into the consideration of the articles which contain these charges,
but this general description will suffice for my immediate purpose
—namely, to make some general observations as to the principles
which I believe ought to guide the court in the consideration and
decision of cases of this description. The court is fully aware of
the deep responsibility which attaches to it in the excrcise of this
jurisdiction. Questions may arise most important to the Estab-
lished Church. The abstruse natare of the snbject-matter itself,
the doctrines of the Church of Eogland, may necessarily introduce
counsiderations of great difficalty. A miscarriage by this court,
even if correcced by the court above, would be a serious evil.
Agsin, in weigbiog the importance of such cases, the court must
never forget that the character and interests of the party pro-
ceeded against ara most deeply involved. It may be meet, in the
first instance, briely to recapitolate the obligations which the
clergy of the United Church are by law to undertake. They are
twofold : they must declare their assent and consent to the Book
of Common Prayer, and they must subscribe the Thirty-nino Arti-
cles of Religion. In the course of tho argument addressed to the
court on the part of Mr. Heath, much was said as to the animus
with which a subscription to the Articles might be made, and the
authority of Dr. Paley was cited upon this snbject. 1 disclaim
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entering into any examiustion of this argument, for I think that
it does not belong to the court to discuss it. 1 have nothing to do
with the internal convictions of any persons subacrihing the Arti-
cles; necither 1 nor any other court can know what are the opin-
iona of individuals when they affix their subscriptions — thatis &
matter to be governed by their own consciences. It may be quite
right and fitting that learned divines should discuss the limits
withiu which s person can conscientiously subscribe, but these
are not questions for a court of justice. Disquisitions on this
subject afford no assistance to the court, and I caonot consent to
import into this case orany other similar case the words of learned
divines o far as they relate to the guo animo with which the sub-
scription may be affixed. The province of a court of justice, when
compelled to perform the duty, is to examine the doctrines im-
peachied, and t) see that they do not violate the plain intent and
meaning of the Book of Common Prayer or the Articles of Reli-
gion. I caonot disguise from myself that in discharging the duty
now imposed upon me there are three difficulties which sre not to
be found in the ordipary course of justice. Such cases as the
present are of very rare occurrence, and though the gencral prin-
ciples which ought to guide the court may, to a ceitain extent, be
extracted from the few precediog cases, yet there are not, and
there cannot be, any institutional writers to whose authority, ss
in ord.nary legal questions, the court could with confidenge appeal;
nor ara there any decided cases as to the actual conatruction which
ought to be put upon the Articles. True it is that there area
multitude of the mast learned works by the most emineut divines
as to the meaning of those Articles. Dut the court cannot venture
to make much use of ruch assistance, and for this reason, that
such works naturally and properly constantly refer to the Holy
Scriptures.  The court, however, ought not to ente: into so wide
a field of investigation, except so far as may be absolutely neces-
sary to the discharge of its proper duty — viz., the ascertainment
of the plain grammatical meaning of the Book of Commmon Prayer
and the Articles. The coustruction which the court must put
upon the Bock of Common Prayer and the Articles is a judicial
construction. I should not presume to adopt any authority, how-
ever high, even though in my own most fallible opinion supported
by Scriptural quotations, unless such authority concurred with
the plain grammatical meaning. With great anxiety, then, I bave
sought to ascertain what are the principies which should govern
the court and guide its judgment in all cases in which charges of
false Coctrine are preferred, or similar questions demand solution.
It is & satisfaction to my mind that the principles generally applied
to all this class of cases have to a very considerable extent been
counciated by the court of the highest authority in these matters
—1 refer to the decision of the Privy Council in the Gorham case
The judgment therein delivered, being a decision of the Superior
Court, is 'egnlly binding on me, 80 far as it declares principles
spplicable to the trial of the present cause. It ia true that I was
one of the judges in that memorable case; but the jndgment
stands upon the authority of Lord Langdale, Lord Campbell, Lord
Weuosleydale and Lord Kingsdown, approved by the two Arch-
bishops of the realm. 1 think that the leading principles there
laid down stand al-o, and most firmly staud, upon the stable basis
of sound reason and justice. These principles must govern the
present case, and would do so even if the particular decision had
been erroneous.  In the Gorkam case the proceedings were civil,
and concerned only civil rights, but the rale of construction of the
Articles of Religion, the Book of Common Prayer, and the doc-
trines impugned, mast be equally appiicable to the present pro-
ceeding. In both cases there is the same issue, at least substan-
tially ; in both cases the question is, whether the doctrines be or
he not contrary and repugnant to the articles of Religion and the
Book of Comuion Prayer. The following passage occurs in Mr.
Moore’s report of the judgment of Lord Langdale in the Gorkam
care, page 462 :—*¢ Thia question must be decided by the Articles
and the Liturgy, aod we must apply to the construction of those
books the same rules which have been long established, and are
by law appiicable to the construction of all written instruments
We must endeavour to attain for ourselves the true meaning of the
language employed, assisted only by the consideration of such
external or bistorical facts as we may find necessary to enable uy
to undcrstand the subject-matter to which the instruments relat.,
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and the meaning of the words employed. [n our endeavour to
ascertain the true meaning and effect of the articles, formularies
and rubrics, we must by no means intentional'y swerve fiom the
old established rules of constraction, or depart from the principles
which bave reccived the sanction and approbation of the most
learned persvns in times past, as being, on the whole, best calcu-
lated to determine the true meaning of the documenis to be
examined. If these principles were not adhered to, all the rights,
both spiritual and temporal, of Ler Majesty’s nubjects would be
ondangered.”” These were the principles by which be purposed to
abide, remembering, however, that thi» was a criminal proceeding,
that the offence charged must be clearly proved, aund that if deubt
existed the accused was centitled to the henefit of it. His Lordship
then stated the various steps which had been taken in the suit
since ita commencement iu 1860, and added that the case was
fully argued towards the end of last June. Iie was always, he
continued, most anxivus to avoid uonecessary delay in the adjudi-
cation of the causes in the courts in which he had the honour to
preside, but o press of business always prevailed at that period of
the year, and the subject matter of this suit was in itsell s0 im-
portant and so difficult, the possible consequences of error so
serious, not only to Mr. Heath personally, but also it might be to
the interests of the Church, that he deemed it his duty to take
such time for deliberation as he could only nppropriate to the task
during the long vacation. In considering how the principles laid
down by the Piivy Council were applicable to this case, be appre-
hended that the course to be followed was, first, to endavour
to axcertain the plain grammatical sense of the Article of Religion
said to be contravened, and if that Article admitted of several
meanings withoat any violation of the ordinary rules of' conatruc-
tion or the plain gramnmatical sense, then the court ought to bold
that any such opinion might be lawfully avowed and m~intained.
If. indeed, any controversy arose whether any given meaning was
within the plain grammaticul construction, the . ,urt must form
the best judgment it could, with this assixtance—that, if the doe-
trine in question had been bheld without offence by eminent divines
of the Church, then, though, perbaps, difficult to be reconciled
with the plain meaning of the Articles of Religion, still a judge in
bis position ought not to impute blume to those who held it. That
which had been allowed or tolerated in the Church ought wot to
questioned by that court. In coonstruing Mr. Heath’s sermons,
howerer, the court was not bound down by the same strict rules
which applied to the construction of the Articles or the Book of
Common Prayer, and therefore it might be that a greater latitude
of interpretation should bo allowed, and the fullest possible raea.s
should be per: -itted for rhowing that Mr. Heath did not ivtend to
contravere the st.itate of Elizabeth or promulgate doctrines incon-
sistent with the Book of Common Prayer. This was the course
he was bouad to follow, but there were also things to be avoided.
The court must never assume for the purposes of this case that
apything was done, or intended to be done, by the authority of
the Legislature or of the Church of England, which it did net find
within the four corners of the Articles of Religion and the Book of
Common Prayer; and, on the other hand, it must never assume
that anything therein found waa not intended to have its full effect
and operation. It was contrary to all probability, as well irrecon-
cilable with the ordinary rules of construction in 8o solemn a pro-
ceeding as the establishment of the Acticles of Religion or Book
of Common Prayer, to presume that anything was inserted to be
inoperative or rejected. For caution’s sake, he would say that he
fully recognised the position of the Judicial Committee, that there
were wavy watters of doctrine dehors hoth the Articles of Religion
snd the Book of Common Prayer, as to which entire freedom of
opinion was allowed. It must, however, be assumed as a matter
admitting of no doubt, and respecting which the court cnuld hear
no discussion, that the Thirty-nine Articles and the Book of Com-
mon Prayer being established by the highest authority in this
realm, must be taken by all who subscribed thereto to contain the
doctrines of the Charch of England, and, so far as therein set
forth, to be accordant to Scripture; these were nearly the words
which were uscd in the Bath case, aud to which he adhered. His
Lordship then rend the terms of the 13th Elizabetb, and the con-
struction which he bad put upon the word ¢ advisedly’” in that
statute giving judgmeant in the Batk case. One meauing of the
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word was ¢ deliberately,” as contrasted with inadvertently.
Another meaning was ‘‘iutentionally,” with an express aud
avowed purpose. DBut there was great difficulty in putting the
second construction upou the word, for it was hardly possible that
a clergyman who had signed the Articles would preach or publish
anything with the avowed intention of contradicting them. The
question of intention was of the last importanze, but the court
could only arrive at a conclusion upon tkat question by an exami-
pation of the acts complained of ; forin all the transactions of life
a man must be judged by the consequences of Lis acts, and he
must be taken to intend that which was the effect of what he had
deliberately dune. e must apply these same principles to the
present case, and hold that the printing and publishing a sct of
sermous was an act done ¢  advisedly.”  With these observations,
he proceeded to examiue each of the four accusing articles. The
sixth article alleged that certain passages in Mu. lHeath's sermons
contained doctrines contrary and repugnant to the eleventh Arti-
cle of Religivn. He must compare the passages with that Article.
He felt this to be an arduous duty, and he should take especial
care not to travel beyond the necessity which the law imposed
upon bim ; but he must, in some part of this judgment, to a cer-
tain and limited extent, express a judicial comstruction of the
el®venth Article; for how could be compare the passages in the
sermons without so doing? The judicial constructivn was the
plain grammatical sense of the Article It was no part of his
province, and ke distinctly disclaimied any attempt, to affix any
meaning to this Article by any reference of his own to the Holy
Scriptures ; but he apprebended that, in case of doubt and abso-
lute pecessity, he should be justified in having recourse to the

opinions of learned divines of the Church. The first difficulty he |

Lad to encounter was that, in ascertaining the plain grammatical
n.eaning 5{ whe Article, be bad to affix 8 meaning to words which
had vot by any commanding authority bad any precise meaniog
affixed to them, and which words might, if Bishup Burpet were
right, have been used in the New Testament in different senses.
He was then, by the pecessity of the case, coerced to give his own
construction of the eleventh Article of Religion. First, he held,
with Bi~hop Buinet, that by justification was meant being received
into the favour of God; mecondly, that the merit of our Saviour
was the great cause of that rcception ; thirdly—and what on the
present occarion was perbaps most important—that the person so
10 be received must have faith in the redemption of mankind
through Jesus Christ. e did not eater into the consideration
bow far & very extended meaning might be given to the expression
** by faith ;" it sufficed for the present purpose to say. : faith in
the redemption through Jesus Cbrist,” and that it must be faith in
the person to be justified. As to the latter part of the interpre.
tation, he thought he was confirmed by the grammatical construc-
tion; the words which followed were, *‘and not for our owan
works or deserving ;" the necessary inference was that “‘cur own
faith”’ was contemplated as well as * our own works.” The thir-
teenth Article supported this construction, for there faith in Jesus
Clrist appeared to him clearly to denote faith in Jesus Christ in
the person to be justified. If it were necessary to coustrue the
remaining part, be should say that the words ‘* we ave justified by
faith only™ might raean that faith was indispensable, and without
it there could be no justificaticn. The essence of this Article was
merits in the Redeemer, faith in the person to be justified. Hix
Lordsbip then referred to the voluminous extracts from Mr.
Ileath’s sermons set out in the articles, and said that the charges
against them, compressed, were, that Mr. lHeath ufirmed that jus-
tification meant the doing strict justice to all both good and bad.
and that justification by faith meant justification by the faith of
our Saviour in bis own Gospel, or our Saviour's trust in the
fature. He had duly considered these extracts, and he was of
opinion that the doctrines maiotained by Mr. Heath in the extracts
from pages 22 aud 23 did not contain the legal aud correct expla-
pation of the word *justification.” He thought there was » mis-
use of words, and that an erroneous meaning, not permitted by

Jaw, had been attached to the word * justificaticn,” as used in th, i

eleventh Article. Ile thought that every clergyman of the Estab-
lisbed Charch was bound to bear in wind the Articles of Religion
in every eermon which he preached and published. He thought
that if in sach sermons be maintaiocd a doctrine contrariant and

' repugnant to the Articles, it was no excuse for him to allege that
be did not bear 1n mind the Articles, and bad no intention of con-
truvening them  But, although he deemed this position undoubt-
edly true, Lie was also of opinion that it ought not to be presse.l
" with extreme rigidity. But in tuc passage to which he had refer-
;red it was possible that Mr. Heath might have meant, there being
-no reference to redempticn by our Saviour, that the justification
j of which be was then spr aking was simply that the Supreme Being
: would put ali things to rights according to His wisdom. Much as
" he reprobated the passage as mischievous in every point of view,
i he should be very reluctant to conclude, if it were isolated, that
i such single passage was adequate proof of the charge laid in the
But there were other passages which he could unot

i sixth article.
I'reconcile with any possible construction of the eleventh Article.
1 That Article expressly declared that justification sprang from the
! merits of our Saviour, and in no respect whatsocver represented
ijustification to mean the doiug strict justice to all, though it might
be, and he believed 1t to be, true that in the scheme of redemption,
| mercy and justice might be so combined that no violation of jus-
_tice would take place. In other passages Mr. Heath introduced a
!new ingredient—namely, the personal faith of our Saviour, of
i which no mention was made in the Article, and which placed jus-
| tification on a different ground. The Article declared Justification
i to be by the merit of our Saviour, and by the faith of the person
‘10 be justified. To place justification upon the personal belief of
;our Saviour was, he thought, in opposition to the Article itself;
for any essential addition to the Article could not be consistent
with the Article, which purported to describe all that constituted
justification. He could not cousider it a harmless innovation, for
it discarded the conlitions of the eleventh Article, and substituted
i another instead; and this erroneons doctrine was again repeated
lin stronger terms. Mr. Heath said: ¢ When I talk of justification
by faith, I mean jnstification by our Saviour's trust in the futu:~.
The Saviour still trusts in our Father as He always did; He sull
has faith, and His faith still works by love; He still believes He
can put the world right, and I believe 50 too.” He was under the
painful necessity of saying that Le could not reconcile these doc-
trines with the plain grammatical sense of the eleventh Article.
He thought thaytbev were contrariant and repugoant thereto, and
be must pronounce accordingly. His Lordship next examined the
seventh article, wherein it was alleged that the passages extracted
were repugoaant to the second and thirty-first Articles of Religion.
The plain meaning of the conclusion of the second Article was,
that through the suffering and death of our Savioar, His Father
was reconciled to us. He was well aware that very much discus-
sion bad arisen as to the meaning of the word * reconciled.” The
ordinary meaning of the word **reconciled,” when speaking of
two persons, be took to be the removal of some hostile or angry
feeling which sobsisted between them. When speaxing of the
Deity we must be careful not to attribute to him the feelings
which belonged to man. The best construction that he felt him-
self at liberty to put upon the word * reconciled ” was the removal
of that obstacle which, from the sin of man, existed to bis
reception into the favour ot God, and that being recouciled he
would be 5o received into that favour. Unon a consideration of
the second and of the thirty-first articles, he could not but think
that whoever alieged that the death of our Saviour was not the
means of reconciling His Father to us, or who denied that the
death of Christ was a perfect propitiation for the sius of the world,
must necersarily contravene those two Articles. The question
therefore was, whether Mr. Heath had avowed sach denial. He
need not say that that ke considered this question—namely, how
it was effected — to be one of the mysteries which it had pleased
Providence to leave incapable of being explained by man, and he
was rclieved by thinking that it was his duty merely to ascertain
whether the doctrine therein contained bad been denied or not.
He was in no respect calied upon to offer any explanation. His
Lordship referred to passages in the sermons which, he msid,
appeared to him to deny that God was propitiated by the suffer-
ings and death of our Saviour, and not cnly to deny that doctrine,
i but to allege that His blood was shed for another purpose. Uis
} Lordship next referred *~ the eigbth article, cbarging Mr. Heath
;with having advisediy maintained doctrines repugnant to the
! Aposties’ Creed, which declared our belief in the forgiveness of
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rinv, nnd to ﬂmt pnrt of the Nlcene Creed whxch declared our! buta phmue which dnrkene-l and confuwd Nuly ert Pansing
belief in one baptism for the remission of sws. It was nlso' by the Ciced ot 8t Athanasius, he woull aeler to the very words
charged that these doctrines were repugnaut to the eighth, cwenty- ' with which the nixth Article comwenced : ** Holy Scripture con-
seventh and sixteenth Articles of Religion.  After reading those | tameth all things necessary to salvation.”  Whant did Mr. Heath
portions of the Creeds which referred to those points, his Lurdshlp mweun by the omission of words as contrary to Scripture. which
said that the resuit of them was tliat furgiveness of sins 'usl words contained the very essence of the Arucle itself? It is with
avowe] and acknowledged asa part of the ductrines of the Church | great regret, lus Lordsbip continued, that [ have felt wyvelf com-
—furgiveness of sins through the merits of the Sanicur hy faith! pclled by a sense of duty to declare that I hiave no other alterna-
and repentance; and the question was whether this doctrine had | tive but to pronounce a judgment condemaing Mr. Heath as guilty
been denied by Mr. Heath. The first pacsnge bearing apon the I of the chargey preferred against bim—namely, preaching doctrine
question was at p. 161 : * For myself I feel beaten to the very  contrariant and repugmant to the Articles of Religion cited in
ground at the enormity of the task of perruading all England to: these procecdings. The defence has been maintained with great
1cject totally the forglvene!s of sius a8 having any tbmg ut all to: zeal aud learniug, and many iugenious nrguments have been urged
do with the Gosper ”  If this passage stood alone, if it were not ' upon the court; but I must say that that which the court wanted
aliogether qualificd, aad o construction put upen it by other parts : from the beginning has never veen supplied — namely, some kind
of the sermon adverse to its promd fucic meaning, be did ot see ; of exposition of the doctrines preached by Mr. Heatbk which could
how it was possible that any interpretation of its meaning should | by any possibility, bowever remote, be 1ecouciled with the plain
not convey the doctrine that Mr. Heath denied the forgiveness of grummatical meaniug of the Artcles charged to be contravened.
sine, nor could he entertain apy doubt that a denial of the for-!1 would with plensure bave accepted in excuse for Mr. Heath
giveness of sius was contrariaut and repognant to the Creeds and ! any explanation of bis doctrines which by any reasonable effort of
Articles. 1lis task, therefore was narrowed to this — whetber he ' the understanding could be recouciled with the doctrines of the
could find in this sermon any satisfactory explanation of the pas-, Church. There has been a complete failure in that respect, not
sage he bad read. He could fiud none. The remaming charge from any want of iearning, diligence or ability of couuncel, but
was that contained in the teoth article, which charged that cer- because it was not possible rationally to affix any innocent mean-
tain passages were repugnant to the second Article of Religion, | ing to those doctrines which Mr. Heath has so unfortunately pro-
that other passages were repugnant to the Creed of St. Atbanasius, : mulgated. [ trust | may coufident!y affirmn that | bave come to
to the Aposties’ Creed, and to the Nicene Creed, aud also com- | the consideration of this painful case with no disposition to press
plained of a violation of the thirty-ﬁrs&. the sixth and the eleventh i the clergy of this realm to any narrow construction of the doctrines
Articles. In considering the question whether Mr. Heath had ' of the Articles of Religion, but to allow every possible interpreta-
contravened a mesning. as far as he knew, disputed by none, be tion which would not vinlate their essence and spirit; to go further
confessed that be had had great difficulty in believing that Mr.: would be to abandon the duty of the office I hold, and to do that
Heath did really mean to exprass the opinions which his words | which the Legislatare alone could do—tv release the clergy of the
conveyed, such opinions appearing to him to be entirely contrary: : Church of Eag!and from the vbligations contained in the Aticles,
to those which any clergymap ought to declare; but he was not. and to repeal by judge-made law the provisions which Parliament
able to discover any clue whereby he could venture to say that, has tbougbt fit to enact by its authority. Before concluding, I
thuse opinions were qualified, and to be understood in s different think it rizht to explain why I do not advert to the many autho-
sense from that which primé facic belonged o the words umed. ' rities 'hich 1he zeal and learning of counsel bave produced. My
At page 117 of the sermons was the following passage: * The . reason is this, that iu my judgment not one of these suthorities
more I study my Bible for myself the more astouuding I find it— does that which was required in this case—namely, show that
bow many of the most fandamental ideas and phrases of modern ' some divine of eminence has held without reproach from ecclesi-
theology have beer foisted in without sanction from that all seffic. | astical autbority doctrines in substance the same as those Mr.

ing record of our religion. One sfter avotber, no less than about Heath has promulgated. Whatever opinions may have been held
twenty ideas or phrases, soch as guilty of sin, paying a penalty,, in the vast field of polemical divinity, I fiad none which can sup-
going to heaven, going to hell, immortality of the soul, satsfac-: purt Mr. Heath or justify bim. 1In the Gorkam case the Judicial
tion, imputed righteonsness, appropriatiog the work of Cbrist, | Committee bad the advaniage of heing able to quote in sapport of
necessary to salvation, and many otbers, bave vanished from my | their judgment, and io justification of Mr. Gorbam, passages from
sy~tem, becanse, as & minister of Christ, studying these matters | the writings of divines of the highest authority. 1 caouot conclude
profes-ionally, 1 see them to be phrases and ideas not ooly ahsent | this judgment without observing that [ am well aware of the falli-
from Scripture, but Jarkeniog and confosing the clearest of the. I bility of my own opinion, and evpeciaily in so peculiar s case as
otherwise most intelligible and comforting statements of Holy ! the present; but 1 bave endavoured, first, to make clear the
Writ.””  The effect of this passage was—first, that guilt of sin had | principles which I intended should govern me : and, secondly, to
vanished frum Mr. Heatl °s system, because tuch a phrase ewd | «how plainly how I applied those p.inciples to the case before me.
iden were absent from Scripture and darkened the most intelligible | € I have erred in either particular, the judgmeot of s Superior
aod comforting statements of Holy Writ. Now, what maid the|Court will corvect me. It may be, howerver, that many will think
second Article? That our Saviour died to reconcile us to theithat, tbongh legally right, this judgment recognises too severe
Father, and to be a sacrifioe not only for original guilt, but also ! restrictions upon the clergy, and shuts the door again-t inquiry
for the actual sins of men. He really could not comprehend how . and disquisition, which might tend 10 elucidate the truth. Now,

any intelligible meaning could be affixed to this Article, if guilt of ; even if this were true, it is not for a court of justice to open a
sin was to be removed from all Christian doctrive.  He could not | door which the Legisiature has shut. It is contrary to all sound
crnceive the idea of actua! sin without there being guilt of sin. | principle for a court to eeck, as bas been formerly done by some
e should not dwell upon the other expreesions which were{judges, ingenious subterfuges to evade or weaken the law, and
alleged to be repugnant to the Creeds. He viewed the whole of | that upon a notion of ita own power to discover what is best and
the passage with astonishment and regret. le thought the words | most convenient. Such a course ia, 1 think, oot only contrary v
used couvtained 2 doctrine, if it was to be so called, utterly irre- | principle, but would be most injurious in its eflect, for all sach
concilable with the Creeds. The thirty-first Article was next to|attempta to wrest the law according to supposed comsequences
be considered. Mr. Heath dismissed from bis system the immor- | invariably tend to postpone a remedy if there be a real evil. 1¢
tality of the soul, satisfaction, imputed rightecusness. as darkening | there be bonds which press heavily upon the clergy—as to which
and confasing tbe clearcest and the most intelligible and comforting | 1 give no opinion — I repeat that the Legislature imposed them,
statements of Holy Writ. The thirty-firt Acticle said that the {and the Legislatare alone can lodse them. I pronounce against
offering of Christ was s perfect satisfaction for all the sins of the : Mr. Heath,

worid. To deny satisfaction altogether, whatever might be its! Buller asked his Lordship to allow the defendant time to con-
meaning, as Mr. Heath bad done, could not be taken in sny other sider what course he should take after the judgment that had been
seuse than & denial of the truth of the Artiole itelf. The next pronounced. Under the statute retraction was open to Mr. Heath.
charge was that Mr. Heath bad msintained tbat the phrase  His Lordship said he would allow ample time for coomideration
+ pecessary to salvation,” was pot only not a Scriptursl phra:o sad the canse was accordingly postponed for that purpose.
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Municipal Law—~ Qualification of volers— Duty of Returning
Officer.
To Tue Epitors or tue Law JourNaL.
29th November, 1861.

GexrLENEN,—As the municipal elections are drawing near,
and one or two points are likely to be argued at the polling
place in this municipality, the same as on furmer occasions, 1
have taken the liberty of soliciting your opinion thereon, for
the henefit of myself and follow clerks.

You have herewith a copy of the heading to an assessment
roll.

NAMES OP TAXABLE PARTIES.

L2 f s fegel ¢
Nos. OocTraxTs, | Profession. SE , ‘ A
ANTS. lo:«:up‘uon,kc -E.’: |“'" OwxERS AND ADDRESS.
=21
1 ’Johu Brown ....ooveeneeen, lvm‘n - n I 3 {Altnd Jobes.
2 {James Brovn .......... ..ll’mn | I l 3 | Peter Thompeon

1. Are personsnamed in column 7, under the title “ Owners
and Address,” entitled to vote; and if they are, must the
amount assessed be $40 annual value (in fowns) to entitle
occupant and owner 1o vote ; or in case the amount should be
less than $40, which of the two, or can cither of them, vote;
or would $20 be sufficient to qualify botb. See sec. 79 of
Muanicipal ostitutions Act (Manual); and also 1 and 2 in
accompanying heading?

2. Again, mast the amount to qualify be a distinct asscss-
ment? Thus—an owner may be named in column 7 as the
owner of several tenements, assessed in colomn 2 to different
occupaats, ove of which would not qualify the owner. Can
the qualification be made of one or two assessments of that
kind?

3. Again, if a person is assessed in colomn 2, as owner or
occupant, for $12, and in another part of *he roll, in colamn
7, sufficient to make $20, will that qualify ?

4. Apain, if two persons are assessed jointly for $36, neither
is qualified. Bat half of this assessment is $18: if one of
them is assessed for $2 clsewbere, making $20, is that a
qualification ?

3. ls & returniag officer bound to administer the oath, when
required to do so by a candidate or voter, when he himself
knrows that the person taking it will commit perjury?

6. If a person comes forwxard and represents himself as
another individual and votes, can the righ! person afterwards
vote upon taking the oath?

Yorrs respect{ully,
A Towxs Cikrk.

[ln suswer to queries 1,2, 3 and 4 we can only refer our
correspondent to the report of Reg. ex rel McGregor v. Ker, 7,
U.C. L.J. 96, and ask him carefaily to peruse the same.

In answer to query 5, we must refer to sec. 97, sub-sec. 9,
of the Municipal Institutions Act.

in answer to query 6 we say, yes. The person legally

, cntitled to vote is not to be disfranchised by reason of any-

thing mentioned by our correspondent. The right persom
must have his vote polled. The name of the wrong person
must be struck off in the event of a contest.—Eps. L. J.]

MONTHLY REPERTORY.
CHANCERY.

M. R. EsszLrL v. HarwaRD. June 12,

Partnership—Solicitors—Notice of Dussolution— Breach of Trust
and Embezziement—Decree for Dissolution from date of
Notice— Coats.

Where one of two persons, carrying on business as aolicitors in
partaership for their lives, discovers that his partoer as the sur-
viving trustee of a sum of stock, has sold it out and applied the
mopey to his own use, he is justified in giving such partaer notice
of dissolation of partnership upon the ground of the embezzle-
meot and breach of trust.

The dissolution will take effect from the time of giving notice,
and not from the date of & decree made in a suit instituted to dis-
solve and take the accounts of the partnership.

The defendant haviog contested the right of the plaintiff to a
dissolation was decreed to pay the costs of the suit up to the
bearing.

V.C. 8. Hazrzs v. Havys. May 22, 28, 24.

Vendor and Purchaser — Truastee for sale— Duty of such Trustee lo
get the best price—Agreement for sale set anide.

Real estate was conveyed to H. upon trust, as soon as conve-
niently might be sfter the death of A. to sell for the best price,
by public suction, or private contract, and to divide the proceeds
among certain persons. On the desth of A., H. and the cestius
gue trusts agreed that owing to 8 flaw in the title which could be
cured by time, it was inexpedient to sell them, and thereupon,
W. H. (one of the cestius gue (rusts) was let into possession of the
rents and profits cn bebalf of all parties interested in the sale mo-
nies. Subsequently H., without inviting cumpetition, entered in-
to s negotiation for s sale of the estate to P, for £6000. W. and
M. offered a larger sum, and on their offer being refayed, pought
in the share of one of the cestius gue trusts, and then gave notice
to H. that they objected to a sale for £6000, or to any sale with-
out inviting competition; and at the same time they offered
£7000. They also gave P. notice of their objection. H. never-
theless concluded the agreement with P. Oa bili filed by W. and
M. the agreement was set aside, W. and M. uodertaking to bid
£7000.

M. R, Davis v. Wairnors. June 30, July 2.

Practice— Foreclosure Suit— Disclriming Drfendant— Costs.

Where in & foreclosare suit, after a defendant has disclaimed
ail interest in the _.roperty, the plaintiff goes on to obtain an sb-
solute decree of foreclosurs against him, the latter is catitled to
his costs froms and after the disclaimer.

I» Rz Roors.

Will—Conatruction—Gift of Persomalty to Heirs.

A tastator gives all his property, subject to the payment of debts
to his wife for life, and after bequesathing various legacies, after
the death of bis wife, whatever property may be left equally be-
tween thebeirs of his late ancle W N, late of C. 1. N., Iate of W,,
sud bis avnt P. F., late of B. The subject of this gift being
personalty.

Zicld, That the word -‘ heirs ™ meant heirs at law liviog at the

V.C.K. July 6.

! death of the testator, and not next of kin.
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V.C.W. Marer v. Spexce. June 12, 19. | Ex. C. Cuanks v. WricnT. Feb. 8.

Practice—Action ut Law—Afidavit
In a suit to restrain the infringe.nent of patent righty, the plain-
tiff is entitled without moving for un injunction, to apply for lesve
to try his right at law, such application being sujported by an
affidavit showing a prima facic title in the plaintiff to the patent,
and alleging infringemeat by the defendant.

V.C. W. Rx Sxgixxsn's TuusT.

Will—Specific Bequest— Failure of Purpose.

Testator, by a codicil, revoked a bequest in his w Il of £1000
to be applied in prioting & M.8. work, with certain directions,
and left the M 8. in trust for his grandson F., that the trusiees
might provide for the publicsticn of the M.S. te the best advan-
tage fur the interests of F., so as to contribute towards rairing s
fund to assist him at the University. ¢ Should F. ie before the
book is printed, and it becomes profitable, towuards the printing of
whic', | bequeath £1000, and C. bus a boy, I wish him to inherit
all the tenefit that may be derived from this bequest.”

The book had never been puablished as it was vot thouglht likely

July 7.

to succeed.

Ileld, that the primary object of the codicil being benefit to F.,
hie was entitled to the £1000, although the patticular purpose to
which it was to be applied had failed.

1

COMMON LAW.

Q. B. Bavizs v. Lexor. April 15
Sale of goods—Statute of Frauds—Acceptance— Evidence.
Defendant being the bolder of a delivery order fur goods, sest
bis servant to the warehouseman to lodge the order and fetch a
portion of the goods, which were removed to the defendant's
premises.
IHeld, an acceptance of the goods by the defendant within the
17th section of the Statute of Frauds.

Ex. In mx. Fzrxaxprz. April 19
Commitment for contempt of Court—General warrant— Illabeas
Corrus.

The Courts of Assize are Superior Courts, and as sach have

Constderation— Marriage settlement— Limitation n fator of ilhigiute-
mate child—27 Elz., ch. 4.
The gift of an estate to an illigitimate child under the provisions
of & marriaze settlement, is not fraudulent and void aguiusta
purchaser uvuder 27 Elz., chap. 4.

C. P. Apri 27,
Tue T. J. W. axp 8uie Buivpine Co. v. Rorar Maw Co.

LPayment tnto Court— Order for particulars of approprialion of sums
paid ato Court.

In an action against ship owners for building and extra expenses
in building two ships fur them, the defendants paid 4 sum of money
into Court in satisfaction of plaintiffs claim. IHeld, that plaintiffs
were not entitled to an account of the particular items of their
demand to which the said sum was paid into Comt.

Q B. Rea. v. Tae Grarpiaxs or Tus Cansringe Usion.
Quarter Sessions— Appeal—DPart heard— Porcer (o adjourn (o a
subsequent Sesnions.

A Court of Quarter Sessions has power to adjourn the Learing
of & part heaid appea! to a subsequent Sessivns

Q. B. Cazre v. Coores. Yay 7.

Error 1n fact— Amendment! of record.

When an iofant bad appeared as defendant in an action hy
attorney instead of by guardian, and a verdict was found against
him, and error was brought, ugon motion to set aside the writ of
error and amend the record.

Ie'd, that the Caurtcauld not amend the record by substituting
an appearance by guardian for an appearauce by attoiney; the
Court cannot, in the exercise of its power of ameudwent, render
the record false.

Q. B. Pow v Davis. May 7.
Breach of warranty of authonity to contract as agent— Measure of
damages.

When a person has conracted with & supposed agent, who in
fact bad not authority 10 contract, he cannot claim indemnity from

authority to commit by general warrant.

The Court of Exchequer, therefore, will not issue a writ of |
habeas corpus to bring up the boldy of & prisoner committed for
contempt by a judge at the Assizes, under a warrant which does ;
not sct forth the particulars of the offence.

C.C.R. Ree. v. Tare. April 21.:

Embez:lement—Commercial Traveller—Clerk or sercant—Poyment |
by commisaton, with hiberty o take orders for others. ;

A person engnged by a maoufacturer as a commercial traveiler, '
to be paid by commission, with liberty to take orders for others,
is a fervant. i

- i

CC L R&G. v. Janes Branier. Apnl 27

 Bx.

such supposed agent for damages which did not flow directly from
such breach of warranty.

Haurg 27 AL v. KNOWLES AXD ANOTHER.

AMwnes, working of—Rights to support of land over mines— Damages
lo reverson.

In 1828, one F. conveyed certain lands io fee to one J. S., ex-
cepting mines and veins of coal under said lands. At the time of
the conreyance there were no buildings on the land. 1n 1833 a
loom shed, engine house, steam engine, mill, &c¢, were erected.
This engine, &c., was worked until 1841. In that year and antil
1849, the buildings were enlarged. In 1842 the hereditameuts so
conveyed 1o J 3., were conveyed to McC. in fee. McC, by will,
devised the legal evtate to the plaiatiffs S. and M. In 1831 the

Lurceny— Oliaining possession of goods by a trick— False pretence. ' plaintiffs 3. and M. conveyed the same to the plaintiff H. The
It was the course of business at a Colliery where coal was sold | defendants arc lessecs under F., and took coals from the mines in
by retail, to take the carts when loaded to a weighing machire in ; 1849 and 1850, whick caased the land ou which the mil}, &c.,
the Colliery yard, where ihey were weighed aud the price of the | stood to sabude. The foundations of the mill buildings were
cos! paid. The prisoner having gone to the Colliery with a. damaged, and the buildings drawn towards the coal workings.
fraudulent intent, a scrvant of the prosecuter, npou the prisoner | The mining operations which caused the damage, were carned
saying be wanied a load of best soft coal, loaded prisoner's' on uader land near hat not immediately adjoining the plaintifi'e
cart with soft coal and weut away, leaving him to tuke it to be ] property. The building and machinery placed oo the land did
weighed and pay for it.  The prisoner then fraudulently covered : uot contribute to cause the subsidence of the ground.
over the 8)(t coal with slack, an ioferior coal, and by this trick| The Plaintiffs $. and M, and the plaintif I, biought actions
and by saying that the coal in the cart was slack, indaced the | against the defeadauts in 1835
weighing cletk, who did not know that the cart contsined the soft| J{.ld, that as the bulldings a§1 not contribate to the subsidence,

coal, to weigh it as slack and charge the priscner accordingly. i
11e!d, that the prisoner had obtained possession of the soft coal
by a trick, and that he was properiy convicted of larceny.

the plaintuffs were cotitled to damages for injury to them by the
defendants’ wrongful act in csusiog tbe ground on which they
stood to subside,
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REVIEWS,.

A Dicest of all Cases decided in the sevoral Corrts of Error
and ApPEal, QUEEN's BEnca, CouMoN PLeas, & Crancery,
in Upper Canada; with a selectiun of the CiauBgr Cases
reported in Vols. 3 to 6, inclusive, of the Upper Cunada Law
Journal. By Rosert A. Harrison, Esq., B.C.L., Barrister-
at-Law, and Hexay O'Bnizy, Esq., Barrister-at-Law.
Toronto; Henry Roweell, King Street.

This work, of which several of the numbers have already
been issued trom the press, has been anxivusly looked for by
the Profession for o long time past. It is pow more than nine
years since the publication of Robinson and Ilarrison’s Digest
(of which this pow being issued is a continuation), and its
great utility und labor saving benefits have contributed to
make this present work, if possible, more of & necessity to the
Profession,  To the juniur members especially it will be a
great boon, as they canuot be expected to he a8 familiar with
the cases as their seniors, during whose time they were per-
haps reported, but with whom this Digest will be us a book of
reference, and a subistitute, as it were, for experience.

‘The first Digest written under the supervision of J. Lukin
Robinson, then Reporter of the Court of Queen’s Bench, was
credited to the labor and energy of Mr. Harrizon, at the time
only a student. and whose name then appearing for the first
time in connection with a law publication, has since become
so familiar tv the Profession as a writer; and although the
necessity for a continuation of the Digest has been felt fur
some time, no disposition has been evinced, that the writer
of this notice is aware of, to take the mantle from Mr.
Harrison, but on the contrary the writer, and to his know-
ledze many others of the Profession, have from time to time
urged the matter upon him as the person who was looked to
by the Profession to undertake the work. That it is no light
one, any person at all familiar with the nature and require-
ments of such a publication, need not be told. No one having
the business of his prufession to attend to, could alone within
any reasnnable time, however diligent he might be, hope to
produce the work, and accordingly we find that Mr. Harriron
has associated another with him in his labors Mr. O’Brien,
whom he doubtless selected as well fitted for tho task—one like
himself enamoured, as it were, not only of fame, but of hard
work.

The Digest will be completed in about 12 numhers at $1
each. Three Dullars of the subscription to be paid in adrance,

We need hardly recommend it to the Profersion, as there is
no one unaware of it8 being almost a necessity to every
practising lawyer, but it might be well to suzgest to those
who are tardy in securing a copy, that by and by it may be
difficuls, if not impossible, to get one, the number of cupies
ituned «f such a work leing generally limited, and a second
iesue not to be expected for many years.—Sexiox Ep. L. J.

Toe Liw Macazing ano Law Revigw. Loodon: Butter-
worths, 7 Fleet Streot. The quarterly number fur November
is received.

Cuntents: 1. Jurisprudence at Dublin ; 2. Religious trusts ;
3. The Rules of Evidence; 4. The Counstitutional History of
England; 5. Extract of a Letter from Lord Brongham to the
Earl of Radnor; 6. Belligerent rights at sea; 7. Journal of
a Gloucestershire justice ; 8. The Law of Nations; 9. Ram's
Treatise on Facts; 10. Martial Law in Australia.

The first is an article suggested hy the recent Congress of
the A-sociation for the promation of Sacial Science in Dullin,
and is of little interest to us in Canada. The second is an
exposure of abuses existing amaong clergy of certain relizious
denominations.  The third is a review of a work on Rules
of evidence, recently published by Mr. John Appleton, ane of

the Justices of the Supreme Court of Maine. The jfourth
is an extended review of a Conatitutional History of England
since the accession of George I, by Thomas Erskine May,
C.B.  The fifth is a letter from Lord Brougham to the Farl of
Ruadnor, in which the veteran law reformer tukes a review of’
the Eaglish legislation during the last session of Parliament.
The sixth is a lettor on Belligerent Rights at sea, from Ilun.
W. B. Lawrence, of Rhode I.land, recently ambassador to
Great Britain from the United States, to Mr. John Westlake,
the Secretary of the Toternational Law department of the
Sucial Science Association. Now that the question of belli-
gerent rights at sea is of universal interest, the letter will be
earnestly read and much valued. The seventh—Journal of a
Gloucestershire justice—ia a continuntion of the diary of Rev.
Francis Welles, Vicar of Prestbur;. from 1715 to 1756. 'The
eighth is & review upon a work estitled ** The Law of Nations
cunsidered as Independent Pulitical Communities,” by Travers
‘I'wise, D.C.L.. Regius Professor of Civil Law in the University
of Oxfurd. The muth is a review of a trestice on Facts and
Suljects of Enquiry by a Jury, recently published by James
Ram, Esq., of the Inner Temple, Barrister-at-Law. The hook
reviewed is described as a novel and instructive coe, * making
romance and poetry the staple materials of a legal treatise.”
The tenth is a learned article in which the writer argues with
great force that the exercise of martial law by the governor
of a British coluny is illegal, whether included in his com*
mission or not.

Gopey’s Laoy Book, for January, 1862, is received. Con-
taina two original desizns of great merit: the one, * Qur
Father who art in Heaven ;” and the other, ** A Slow Coach.”
The fushion-plate cuntains no less than geven well-colared
fizures. Nothing can excel the beauty of the fashion-plates
in Godey. It is said that this magazine contains in one year
400 more pages of rending than any other magazine ; twice
as many engravings ; and at Jeast 50 more colored fashions.
The terms are:—One copy, one year, $3; two copies, one
year, $§5; three copies, ono year, $6; five copies, one year,
and to the person sending the club, $11 25. At these prices,
subscribers in the British Proviores have no United States’
postage to pay.

———

APPOINTMENTS TQ OFFICE, &c.

POLICE MAGISTRATES.
GPRORGE BOOMER, of the .ty of Taronta, Esquire. to be Polics Magistrate for
the City of Toru to, iu the 1oom of Geurge Guroett, Esquire, deceased.—(Gazotted
November 30, 18vl.)

CLERKS OF THE PEACE.

RICHARD DRMPSEY, o’ the City of Toronto, Eaquire, to be Clerk of the
Pence. in the rvom and stead of George G e, Keq & . ~—(Gazotted

November 23, 1861 )
CLERKS OF COUNTY COURTS.

THOMAS D WARREN, of &. Thomas, Eaqaire, to bs Clerk of the County
Coust ot the County of Elgin —Uazutted Novewdber 23, 1861.)

NOTARIES PUBLIC

JOIIN A. MATKENZIE, of Sarnia, Barristerat-law, ts bs a Notary Public fur
Upper Cannda —({iazatted Novemhnr 16, 1861 )

GEORGE B BOYLE. of Saint Catharines, Haguire, Attorne)-atlaw, to be s
Notary Pablic 1o Upper Canads.—(agetted November 23, 1461 )

WILLIAM DOUGLASS, of Chatham. E<quire. arria‘er-at 1w, to be a Notary
Pablic 1u Upper Cauuda —{Liazetled November 23, 1861 )

CIRINERS.

CHARLYS HILL Ewuire. to be an assoclate Coroner fur the United Countles
of Huron and Brum —{iiazettnd Nuvembder 23, 1861 )

PETER McLAIKN, Esquire, M.D. to be an asociste Curouner for the Connty
of Bruco —(Gazetted Nasember 30, 15861.)

EDWARD A PAGET, Fequire, M D to Lo an associate Coroner for the Coan.
ty of Perth —/ Gazeited. Nuvenber 30, 1861 )

TO CORRESPONDENTS.

“ D, - A Disision Cocst Cikek,” —Uader  Divissin Cou-te,”
“ A Towy CLerk,'—1nler * Gen wal Correspond: nos.”



