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PREPACK
It is the constant and the necessary practice of those who seek to ascertain the

precise meaning and application of rules of law. as formulated by law-making bodies,
to study the intentions of the legislators as revealed in the debates leading up to the
passage of the enactments in question, and also as evidenced in the formal reports
of the committees charged with their preparation. Thus, in the interpretation
of a statute enacted by the Congress of the United States, the in%estigator will
read the record of tlu debates had in the Senate and in the Houm- of Repre-
sentatives im the subjei t, as well a> the committee reports and the original projc. ts
of law, or bills, which have individually or in ( ombination been the starting-point
of the legislative a. tion resulting in the statute. The thorough student will even
go behmd the original bills as introduced and >eek the light shed bv such official

communications a> messages from the President transmitting the "views of the
Exei utive on needed legislation.

This method of examination i> quite a> applicable to the on.truction and
interpretation of the rules of international law when these rules have been formulated
by an international .ongress of legislative function^. In the case of rules of law
laid down in the .onventions and declarations concluded at the First and Second
Hague Peace Conferences, we are fortunate ii 'laving at our disposal officially pub-
lished proceedings, containing not only the del us in the Conferences and the report>
of the commissions charged with preparing and submitting the drafts of agree-
ments to the Conferences in plenary session, but also the debates at length within tiie

commissions and in a number of subordinate committees, supplemented by the texts
of the proposals offered by the delegations of the x'arious Powers. Not only has the
student this wealth of material at hand, but he mav also l„-,k deeper and examine
the instructions given by the various Governments to tlieir lesi. live delegations
although It is true that such instructions are accessible ii. ih. , . -s „- nlv a few
countries, among which, fortunately for American and Hrui luii- ^ C.reat
Britain and the United States.' Of all this materi.il bearing u{K,n ti. ,ventional
rules as finally adopted, the place of first importance belongs to tii, dv , .d report^
made to the Conferences by the several commissions in explaiiaii.. )„ dral-
conventions prepared and submitted by them. With rare except , „n
ventions as submitted by the commissions to the Conlerences >,

discussion in conferen.e and were adopted as proposed, being suh
purely iormal changes of style bv a general drafting committee 1h I,

These reports therefore constitute the raisou d'etre of the present vh.

EndT^menf fnr lllil \ . n"'*'''
^'."" '^""'"" instructions have Ix-.n reprnu.-.l b

TMe

to

lire.

But

• I ;j
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alth h most illuminating in tlumsdvcs, they fnqut-ntly refer to the proposals

made from time to time bv the delej-at ions ot the various Powers takmfi |)art m the

debates and discussions, which .vere well known to the members of t.: ( onlerenees,

who had already received . opies of them in committee. These proix.sals. printed m

the official proceedings as a».«rx« to the rei orts and to the minutes, are second

in importance only to the reports themselves in reaching an understandinj; of the

articles of the signed agreements. .\s an exi)Os.tion of the position of the Govern,

ments in regard to certain p.imiples and rules ol international law, they outrank

even the reix)rts.
, . , •

A problem .onfrontinn the editor in the preparation of this lK,ok was to

make such a ^election from the voluminous ofhcial proceedings of the two ( on-

feren.es as ,ould be . ..mpresM.l within the c,.mpas> ot a single volume, and at the

same time to omit no e^.entu.l document. Doubtless some very interesting

mrts of the reconU of the Conf. fences have been omitted, but it is believed that

evervthing essential to .how the rule, in their proinr light and setting has been

included either in it> cmplete lorm. or through annotation. l>,Hcially have the

pru,..si,ions of the variou^ .lelegation>. refe red to but not cp.otcd in the reports

been set forth in full. T.. tin, material taVn from the official proceechng, some o

the diplomatic corre.,H.nd.nce leading up o the ( onferences and also the protocol

.igned in iqio additional to the Prize Court Convention have been added. .\s this

protocol makes imix.rtant modifications to that convention and is to be consideied

as forming an integral part thereof, its inclusion i> necessary
;
and as it was not

prepired at the Peace Conferen. e and as it was not accompanied by a report tliat

may be said to have an internaiional character, it has Ixen thought advisable to

s.mply a commentarv bv printing the report thereon made to the Ncretary..! btate

of the United States by the American delegate plenipotentiary to n^ gotiate and

sign the protocol.
, , , ,

The plan oi" this volume i, therefore to set forth the indispensable diplomatic

correspondence leading up to each Conference, the Final Act thereof, and the

convention-, and declarations in the order in which they are enumerated in the

Final Act F:ach convention and declaration is immediately followed by its

respective report, which in turn i, followed by the .locuimms which are niemioned

therein here .ailed ann.x.s and given c.nse. utive numbers f..r ...nvemence m

uMng the volume. The part assigned to each Conference is closed with a statement

of the extent to which the various Powers ha .'e accepted the agreements through

signature, ratification, adhesion, and reservation.

Tiiroughout the reports t.) the C.>nferences it is observable that the delegates

have, in drafting the conventions and de. larations, been greatly influenced by and

have made 'ree use of earlier attempts at codifi.ation, both othcial and un-

.dhcial. It also is true that -ome of the cmvc-ntioiis adopted, siu h as those for
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the adaptation of tho prinriplc^ of the Ckncva Convention to maritime warfare,
necessarily implied h study ut existing .onventinn The inclusion in this \oluiiie
of such of these documents as would be desirable for th- reader to have at hand
would swell the proi)ortions ..f the book ?H'yond reasonable measure. It has
accordingly been decided to issue a (ompanio.i volume which will contain the
documents above referred to and will at the -ame time afford an opjxjrtunity to
bring into the collection numerous related documents whi( h the investigator is

now obliged to seek in a varirtv of sources.

The translations of the several conventions and det larations are based n\Mi the
official translations transmitted by the Department of State ot the I'nitcd States to
the Senate. That oili. ial translation has however, been dejxirted from m not a few
instances. The principal cau^- of su. h clian|.;e> as have been made lies in the
requirements imix)>e<| bv the rejx.rts. In onler to make the translation of the
conventions accord with the language of the rejx.rts it has at time> been necessary
to render the Frenc h of the conventions into rather mc^re literal Knijlish than obtains
in the official translation>. For instance, the draft of the last paragraph of
Article 23 of the ic^o; Kegulalions respecting the laws and c ustoms of war on land
contained the words ' aotlrc Ian prof>n' pays' and, as apjHars from the repirt of the
c ommission {post, p. 325), the phrase was amended bv omitting the word ' pruprc

'

so that the phrase as adopted read ' conlrc hiir />,(\s '. which both the American
and British oftuial translations render 'against their own country'. We have
rendered it ' against their country '. Again, in Arti. le 44 of the same Regulations,
as will be seen from the same report, the commission thou).;lit it best to change the
French word ' population ' to the word ' hahituHls '. In the Regulations as adopted
the- word is ' population ', which the official translation renders into English by
inhabitants

'. We have rendered ' habitants ' by ' inhabitants ', and ' population ' by
' population

'. Other and less simple departures from the official translations occ ur
where the latter employ inversions of the structure of the sentence in the original.
In all cases it has been slight to carry the English phraseology of the conventions
back through the reports to the original proposals and thus to place before the reader
identity of form in English where sue h identity obtains in the original French, That
the translations here given of the conventions show many variations from the official
translations must not be understood as reflecting upon the ace tiracy of the latter,
but as having been introduced in order to set before the reader identical English in
the place of identical French. It would seem hardly consistent where the later
lonlerence has adopted without alteration the wording of provisions adopted by
the earlier Conference to offer the reader different translations, even although
both are correct. Such a c oiirse %vould also have the result of putting the reader
on inquiry to make sure that under the change in form there did not lurk some change
in meaning. The nec-sary translations of tho reixjrts and annexes have been
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prepared by Messrs. W. Clayton Carpenter, Henry G. Crocker, and George D.

Gregory, of this city, and have been made to harmonize in general with the language

of the official translations of the conventions and declarations of the Department

of State in their somewhat modified form as indicated above.

The tabular statements of the signatures, ratifications, adhesions, and reserva-

tions to the several conventions and declarations have been taken from the volume

prepared in the Di\ision of International Law of the Endowment entitled The

Hague Conventions and Declarations of i8gg and igoy. The correctness of these

tabular statements has been confirmed by the Netherland Government through

a communication to the Director from its Legation in this city, dated October 7,

1915. It is understood tha. no change in the status of the agreements has taken

place since that date. An examination of the various signed agreements discloses

the fact that while some coimtries occasionally reserved from their acceptance

certain specified articles, at other times they merely referred in signing, and later in

ratifying, to certain declarations, statements or reservations which they had made

in the course of the Conierenr concerning the i.ieaning of a convention or declaration

as a whole or as tu some of its provisions, without, however, adding the text thereof

to the signature. For this reason it is sometimes difficult to know, without consulting

the proceedings, the exact sense in which a Power signing a convention agreed to

be bound by it, and in the ]itc^ent volume such declarations or statements of reserva-

tions, when not textually appended to the signature on the convention but only

referred to there, are also given in full and may be found in the foot-notes to the

reservations as appended to the signatures.

It should be stated, to rvoid possible misunderstanding, that the text of the

volume consists solely of official documents, with the exception of the introduction

and occasional foot-notes for which the editor is responsible.

The official published proceedings of the First Confcrenre are referred to in the

foot-notes as Proces-vcrbaux ; tho>e of the Second as Actcs ct documents. The full

titles of the publications are respectively : (i) Conference Internationale de la paix.

La Have i,S mai-2q juillet /A'99. Ministcre des a/jaires etraugeres. Nouvellc

edition. La Have, Martinus Nijhoff, igoj ; (2) Deuxieine con/erenc internationale

de la paix. La Have // juin-iS octohre igo-j. Actes et documents. Ministerc des

affaires etrangeres. La Haye. imprimcrie nationale, igoj. The 1907 edition of the

proceedings of the 1899 Conference is used in preferem e to the first edition issued

by the Netherland Government {La Have, imprimcrie nationale, /.Vyy), for the

reason that the latter is not so generally a< cessililc.

J.wiKS IiKi)\vN Scott,

Director of the Division of International Law.

\V.\sniN(.T{)X. D.( ., I'chruarv 2S. i()i().
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INTRODUCTION
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^""'"'"'"'^ ^" '"^
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"

, r l'

'" ^''1'"'' <-'"nm.ttee. Attached t,.

by M. K.-nault. We desire to e.llvo.'.rn f T ''P^^'.*" t'»^' Conference prepared
contains a nu.st luc .i e^an t ir • ^.nyc'^^it?^^;''

"'*""""" '" "^ ^'^^"^.nt, ^.hich

Declaration. It shou , TCn"^ni tVm
"''""''•"

"''O' on the provisions of the
practice of continental jur^prudenc^tc^heJ^^^^^^^
Matement of the nieanii" and i.,t, n;i,tn f .1 ' ' ^°"=*'^»^^"'d an authoritative
that consequent y^or'sr Go enrnt?..n.

'"^''""''/''"t ^•'"-'' it «-'xpl^uns, and
national Prize cfu \w a>ns "e m .nt rnr'T:'^

^'"''' ""• ''""''' ^'^*^' "'^ I""-'^"

bytheligluof thecommenl™!;n?n tf"!n?o^^
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liiSilii^iS
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^^... INTRODUCTION
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^^^ ,„^,,,„,, ,„ ,h.-
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""f^"\ •^";', j/' ^V V.,(ul p^TSons

...ports whKh, as has already b<.en said, wcro prepare.l » >^-P^*
^ Z^! ,„\,„ r.^.,,.

a.^ignated by the ConUvcuc. because of knowledge and '•'>".'•"• ;*
'„,.,,^„,.. „, ^,,,1^

mutter of tin pro,H,.ed . onventions or declarations, and ,H.s.e»mg th. cuntulcm

(olleagnes.
, , , :, : ,,, ^tudv and exix)und

The reports are thus indis,K-nsable to th'- whose «t ^^^^'""^^ .^ ^^ .^-ycA

them and whose pnv.lege it is to apply them
^^!^'^''"^'^^';^^;,i ,, ,^r Conferen.e

that hith..rto no edition of the various conven ions "
" ';'

^
j''^^" "^^

' ^

.^em which, as

has been published containing the reports interpreting

;f ^^ ^^','^5^; ^^, ^j.,;, ..ftcial

pr..viously state.l, were adopted by the Confen.nce at "^^'^^^ Confc encc. and it is

commentaries. They are locked "P
/"/''-'"'"l^": f tt r^^^^^^^^^^^

^'-^ Con-
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^''^^^ "/, '
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and unwieldy volumes of the ^^^Z^;::^'t:T:;':^^Z. necessary t..
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!^ .j^.,, ^,^^l, ^n daborat.-
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^>^J.
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an bv«2
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^ '^^j^^^ !„/, „, the proceedings
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INTRODUCTION
^i^~ !hatt;; "rV'"""";

!;'^'""«^--^ -""'-'••'• with the Holy AUianco, tho con-gri-ssts that mot at Pans an.l Horl.n, t<. mention but som. .( th,- mo.t familiar ind a. »h..

and BrusMis arr ..xampl.. of inLrnational ass,mbli,.s. Mi.nn^; only ,n nam., fr, nf 1.«ath..ri„Ks just m..n,.on...l. Th.. fa.-, t.. .h. l..m.. in min.l is tha't th..' .

,"" ./ :.\ „.f.n.nce is an ass,.mbly of ofh.ial .I..I..Kat..s, m...-tin« ... tho call of a (iovvrnnun . ,"rpunK,s..s oxprcssc.! in tl„. .all. H.,,,, ar.. ...mpH.....! ..xclusiv..lv ..f offi.ia .M.l. v.1art according to ,1.. .ns,ruct..,n, of th.ir r.sp... t.v.. (i..v..rn,n..nts, ,,v..n t.. th.
'

Iv rnor dun„K th.- s.ssions in r..s,>o„s.. to r...,u..M> Wth..r f..r furth.r instructi ^ , f! r .ddU..nal instruction concrning ma„..rs which h,.v.. ari.cn .lurin, th.- ^ Z-\nn ^i^UwiTc unf..rcs(.cn in advance of the in....tinK.

oin wmcn

N.w, an international gath.-rins .|iff..r. esscntiallv fr..m a parliam,.nt , nationdcongress or a legislative body, all of which are composed of ..rtirial p..r" ns bu ui an accnlanc- with their judgement and not according t., instructions from their espetivuovemin..nts. Fn an intern Uional cnference each State has but a singTev , • n.^wstanding the numlnr ..f del. gates which it may choose to send and bv whi I i

"
r ,sente.r In a legislative bouy each m..mb..r has th.. right to vote. n an in rn.d,assembly una,,.m.ty is the rule

; in ihe legislativ assembly the majority p.l"n^son IS simple and easy of comprehension. A State is in intemationa bw a sover.tbody, and all sovereigns being equal it naturally results that a sover.ign cannot be , v.Tridden by another sovereign or a combination of sov..reigns. The Sta". 'end its r ..sentatives to confer, not to be outvote.!, otherwise th.. StTte would r hise Se ir^l tat . r

i> comixostd of H.>rs who meet not merely to confer but to enact laws and to r.-a. hcone usi.>ns it is ; ssary that the will of the majontv ^houl.l p.evailMuch dissatisfaviion has been expressed witlioiif tl r„..
mity rule, and at times within the Lu::!:T::^L. '

"'^.Z^ul'l^l^'rm the way of projects which the large majority of delegat Cl to uiopt nd bjanding up<,n tlu-ir rights prevente.l „„. majority from adoj.tinK them e^en am .'.^^h -

unan mity rule is reai... subj,.ct to criticism, for nations wishing to adopt th.. mcan do s., after the adjournment of the Conference an.l bin.l themselves jus .s, Jas If the projects had been voted in the Co„f..rence
^ '

Zl ft,
"'"'

Tr' '""'""' '" '''^' "'"f''^^'""' «" -'"'^"t itself wi,]/,h.. . .Z:tK.n o tlu.so pro,....,s which can be accpt...! with R.H.d-will without crea„„, . 1 t

e

ncss of feeling that survives tl... a.ljoumment, and to lav asi.le for , f,iir eonf n.

We mu ^^^"T" !"
'"'"" ''' ^'^^''"^'"-'' if >'-l"'l it he n!.lh- wor hv of ac vptinc

b2
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f..r..nc.-, Kiv.-n bv Mr. FJihu Ko„t wh.n ScrHary ol St.... of

th.' ruU- in Mich ma.t.rs 1, M.lmg to s.k-«-ns .

r,.n,.ml>.r tha. th.' objo.

t

„| th.- Con(.T.n.-.- IS .i«r.fni.n.. ..n.l "' "'"^ 7^j,i„ns wh..h .h.v r.ons.a.r aga.ns.

,na.l.- .»raM..ns f..r trv.nH ... (..ro-
'"""f

" "
'^'fi '„<? repr.son.at.v.s to thi-m. It

,,..ir,n..-r.st., «^'^P''^r ''""' m n\rr". hod sh .1? b^^ pnuin- a...l not nlnctant.

,s nnportant also .l.at tl.o
,f

f';'-'7"
;.';•, ^.Vpn'V-.l wh.-n suhmit.r.l for th.- rat.-

(-),|,.rwis.' .h.y will ,M.v.tablv a.l *'' ^^ '^
„;^,^''. \.,,w. and frank and rons.dorato

r.cation of th.- Pow.r> rrpr.-s.-nt.-d.
'"""X':.Z\w doubts, ol.viat.- .i.fticultu-s. and

;!xplana.i..n an.l .lis.-..ssion may roqurn ly r

-^:J^^ ,,.,^, r.,i insunn..unt-

Ot

i.;';iV.Vr.al a«r.-om.>nt ..pon m=|tt.-r. «^.u- >
at . u o>

> '^ j^,,^^,,,,,. After

abl... 1. is not wis.., h.;w.-v.-r, t'-f^"Y ' ^^ H is b.-...r ... lay .h.- snbj..;. as.do.

n-asnnabl.- .1... ..sM-m, if no
=»«'--;'"^;"V

,^' '

. , il.at int.nn.-.lia.- consid.-raUon may

or r.f.r it t.> s.,tn.- f.it.ir.- .-..nf.-r.-n. . .n «'' I" ',,,,. ,^n a^n-.-m.-nt by only a part

i

i !

If:

^;.-,.s>iv.-;t.-,>s. nsults may b.. aco,mv^.s ..-a w
n^^

Yon sh.mkl k.-.-p always in m.ml t ..- 1'"^'"™ |'"",
:u^,,..^. ,,,,d n,,,,-.- may bo rarru-d

which th,- pro,r..ssry.- ^^^<'^f^-\::^^l^':r^"^£an;^rZ.. not merely with

on ; ana v..u should repar.l ...;
;^"Jl' ^Xd^n that Confer.n. ,

but also w.th

Shv iLi^S^c:^^ ^rn^wlfitZ^ pro..ss made in matters „^n

^ Z dc.e.at..s r..a.-h -<^;^'-'^^'^^^^^^^^^^^^ ,,,.., ..,. about t.. proceed on

In a letter of instructions t.> t'^;»-"-^^$
^.^^^'^m ,

"
. in Ix -H of the Carne^.e Endow-

a mission of r..ck1-w.11 an.l cnc.hat.on t., ^^^^^"^^^ j,.,,,, „, Trustees, said :

n^ent for Internation,.! Peac, Mr. Ro.,
,

as ^^^ ^
.^ ,,^, ^.^,^ ,,„„,

The tn.stees of tho Kn.iowm.-nt are >'"> ;'^\'
^ j Vht\ \^ts most substantial results

,hev have un.lertak.n -^-^^':^':;^:^t2'^£^sln^ .mpuls.-s firmly estab-

must b<- far in the future. W.- fV ' ^ "^,.k ',
,,,.;,t of thousands <^f years, and th.

lishe.1 in human nature th'-«'\f...^^^'
,

,'*

'/Z 'i"\o pr..mote the gradual change of

ntmost that any one R.n.ration .an . .p . '" \

^^^ „„,,t i^. ,„ terms

.tandar,ls of c.m.luct. Al
't'lV in' .

„
' . th.- 1 S' i"' <>< nations. Inconspicuous as

not of indivi.lual human h .-. b " r;' , ^^'^^'^...bl.r ohj.-ci ..f h.iman .ffort than

t,.r.-is.- an intfu.-nce up<.n. I..- .."''> '--••-•;,{
„,^,,n^,.|,,s^

.lowl V. in th.- .iir.cti.>n ..f cv.h/at.on and hun.,.....> an a V

^^

Another .lifference h.-tw.-en an i"*--^-"-';-
',; ^^ . ^ ^ts. That is to say.

,.,.,.tive bo.lv is that the *7';--—
j^ti^ prl ^.^li^b -t ap^^ov.-s to the State.

,,„ ...national -'--;
'

^ "
,^, ,„ „. L: <-^ - '-'-" "--

(WA, //.if». /,,.,• (.-"(.n'.Cf.'^ «"<','«'|;

; lur I'll- r >:iii''i " •'" •"" '"''

H.i.uTi (\V.i>lniiut'>n. niiO. 1'. .<

t:::jt':'^;::^'^'n.:::^^
'•'^''"" •"'-""• ">• •^'"-^^
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in or.l..r that thoy may !« approv..! by t»m tnaty-mak.nK I'-vwr .,r l.v th- . onst.tutional
U partimnt of th. (,..v,rn.n.„t an.l thu. tH^cmn. I.indirm' u,..„ ,h,. „,„„„. ih.. ni..n.(„rs

so that It l..av.-s th.-.r ha.uls as a law, ,„ .„ far as th.y po.M.s th. Iaw.,nakin« ,>.,w.r. Inone s..ns.. o. tu. w,.r,l U .nay h- sa..l ,ha, th- w.,rk ,.. a . .„... r-n.v „ .ncnnpl,,!, |„..au,eth. au.on ..f .„v..nm,.nis ,s m.^ssary ,., „y,. ,h.. u,„. an.l Hf.. t .-1 law to tl... projects

t.o„s ami s.«n thr various .-onvvntums or .].-. larat.o,, ,1., un.l.r ,n,tru, t.ons, al.huuKh
«^

../m.«^«m, ,t ,s .1,.ar that th- .•o„v,.„tio„ or d.. larat.on n. on.n.n.h.a to ,1 • ...nvr -mm creat-s a ...oral although .„., a l..«al ol.h,a„on to a,-.-.,,, .t. ln„ana. ar- . ...npa a-voly ran. .n whi.h a (.ov.rnnunt has r-lu,,,! to rat, fy a . .mv-n,,,,,, ,.r .l-daratiou win, h

.hlm'r ;r
"" ""'^\""''"' "" ''•'«•"- f-'t ""-.Iv.s torn.,1 to .„„ what th-

.1.1 not pally approy-, ,„ wh,.h .as- it was ..ot U, Iv . .xp..,.,..,| ,hat, fn, ,1 ,rom th- pressure-ol a confer.ncc, their l.ov.rnm, iii, would ratify tli.ir acts
If the proceedings ot the lla«ue Confennc.'. I.e ...xa.nin. d it will h- found that th-r-

un .L'"r 'T':'"'"^'
'?""" ^" "" '•""' ''' '—-"-n^. <l.clarations (.i«n d ar^unsigned) resolutions, and certain documents grouped together under the g neral tenof n,«,. which term is difficult ..f translation an.l which may mean anything from a re o

r. It u "I"'"
"''"'^' ^'^ '""'" "f •*"'" -''' ""''•«"*"• ^'"'1 '* their exact natureIS perhaps known only to the delegates, if indeed to th, n.

The 1-inal Act is a do. uiiient pr.pared l.y the (:o„f..renc.- ami foinially ^igned by th,.delegates, stating th.. call of the C.>nference. Us plac.. of ,n....ting, the Pow -rs SrcMntedhe names of the .l-l.-gates, the dates of assembling and adjourninen .
'

f th -

:::J:^:rf;^::rt;;r?;r:^:-^-'---^^
It will be seen by an insixction of the Final Act of the First Hague Conf.rence that

pacihc settlement of mteniational disputes, the Conv.ntion regarding land warfare an.l

o usl pSinr':" '"'; "•'""'•' ''*-' P^"'"*"''"- '" '--h Proj.ctiles from balloorl

of iSoTr' hn. ? r'
"^'"7'"'"^*'^ ''"'1 """^ •"-' *•<• -iginal (niieva inventiono 1804 relating to land warfare be revised, that rights and duties of neutrals be consi.k-red

ment^, tliat the Ooyernmcnts examine the iiossibility of th.. limit ,ti„„ ."
i <-d war budgets, that the .,.estion of tl... myLabilitJ^f Ir' t ^ n^ ;:;::^;it ^i::;^considered at a subsequent conferenc. and, finally, Ihat the Ix ni n „ n s o Irts

•ilthou^h th
'" "'''*' ""' "" "*'«""'• ''''^-'^ration at the First Conference..Ithough th,.re was .me at the Second cmc .ning obligatory arbitration,

'

An att,.mpt will bc^ ma.le to defin.. ami t,. .listinguish th.. dill, r,.„t terms which haveiust bc.en mentioned. In the .-irs, plac, it is to b.. „.,te.l that the convent .„i a d^u
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r^nt signed by the official representatives ^^^^^^^1:^^^^!:^^^^
tion is of two kinds. One is signed by the o^-

f ^^^^ ^'tTs c „fined to a single

from the convention only in name and m the fact t^at 'ts tex
conventions,

subject mstead of having many provisions, as is or may be the cast vMtn

The other documents are unsigned.
r^nresent the projects which have

The signed documents will first be considered. They represent tnc P^"]

met with'the approval of the Conference and which have- ^^ ^rg^t fJ^r o^^^^^^^^^

or conventions adopted by the Con erence, -«"«»
!^y ^^^ '^If^^D J,,,. Netherlands

accepting them, ami transmitted by ^^':^^^^^Z^^^c.pt^c. and rati-

to the different -""tries participating m the t^nfrenco^^l^^^^
J^ ^^ ^^^ ^^^^^

fication by the treaty-making power of the
^ ;^";'"^ ^?"";"*^; *

^j^^^,, plenipotentiarv fur-

after such ratification. It was formerly ""d"^*''"'!
^^^ j^^^I^^^/^hir may be

nished with full ,x,wcrs bound his (.overnment by h.s ^'^^t";'
'

J"; ^j J, „f

true ,n theory in some
'"---^^^l^^^^Silj^l^^^^' i^nS^h^ll Urs.

is

.,«.«,„ by the delegates taking part in f^^^^^^^r^^^^ ^^^^

"'
'Sl^i'hn? J'n S'the convention . e.,nallv true of the signed declaration.

What lia> Dien saui i

dedarat ons, resolutions, and

""^rS^ration ,. a statement of the C.nl.re.ue of a very forma, nature, declaring
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or establishing a principle in so far as the Conference can declare or establish it The one
example of the unsigned declaration is that of the Second Conference respecting obligatorv
arbitration. It may be stated in this connexion that the treaty of general arbitration
irnproperly called a treaty of obligatory or compulsory arbitration, was opposed at the
P.rst Conference where ,t was beaten by the opposition of Germany, and was proposed at
the Second Conference, where it met the same fate at the han.ls of the same Power an<l
Its allies. In the I-irst Conference, Article ig of the Convention for the pacific settlement of
international disputes was adopted after the failure to agree upon a convention by which
the lowers reserved to themselves ' the right of concluding, either before the ratification
of the present act or later, new agreements, general or private, with a view to extending
obhgatory arbitration to all cases which they may consider it possible to submit to it

'

1 his provision was thought to be m..aningless. or at least to have little or no value bc^cause
nations do not need to reserve a power which thev p<jss<.ss an<i which they have not re
nounced file fact is, however, that it is by virtue of the reservation contained in this
article that the series of arbitration treaties negotiated since the adjouniment of the First
Conference h.ive been concluded. The article might have been adopted as a declaration
stating that the Powers rc^presented at the Conference r.servo the right to conclude joint
or special agreements. '

Th,- .Scctmd Hagu.. Conference fail.d. as has been staf.l, to adopt a general treatv ol
arbitration, but the partisans of arbitration treaties propo>e,l a declaration which met with
general agreement ' which, while reserving to each of the Powers represented full libertv
ot action as regards ^„tlng, enables them to affirm the principles which thev regird is
unanimously adm,tt,.,l

: It i. unanimous: (i) In a.lmitting the principle of obliK.Uorv
arbitration

; (2) In .leclarinf; that .vrfain disputes, i„ particular those relatiuK to th'.'
interpretation and application of the provi>ions of international agreements, may be sub-
mitte,! to obligatory arbitration without anv restriction '. It will be observed that thi. is
a statement on behalf of ,1,. Conference that th,. Power, represented therein admittedand declared the pnnciple of obligatory arbitration without creating an obligation on the
part of the Powers.

Next in ord.-r is the r, solution, of which there was on. instance in the First Conferencedealing with the limitation ot military expenditure, ami another in the Second Conferene.:reathrming the resolution of i.S,,,, with slight additions. It will make for clearness if the textof the oriRinal resolution be (juoted :

The Conference is of opinion that the restriction of military charges which ,re it}.resent a heavy burden on the worl.l, is extremely desirable for the incre I tl,material and moral welfar.' of mankind.
'"crcasi ot the

It is clear from the terms of this resolution that it expresses tl... opini.ui of the Confer-
.m-e, not n...-..ssarily tl... opinion of the countri.s taking part in it. as th..v are not nanu.l
It ..not ncvssarily th,. ..pinion of all tl... in,.n.lH.rs, b..caus.- all mav .i..t have votc.l tor >t'or ail may not hav,. appn.ve.l it

; but it is what it professes to hv. the opinion of th,'<on er-.n,-.., ..\s a matter ..f fact, it is ..II that is left of the original Kussi.m proposal tom. armain.nt, which w,,s the n-,..on ,Mv..n in tl.,^ first Imperial rescript for the call of
le (,,„,. r.nce. 1 he resolution is the a. tion taken by the delegates upon a m,.tion made

-.V Mr. l.eon Bourgeois, hrst delegat.. of France to the First as well as to the Second

ot armament. ..nd to ,arrv tl„. s...„. into ,.lf,.ct bv an .nt.-rnational undertaking it was

n
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^^1

a limitat,on is dosirabh-, both f..r th-
;"-*--»^'"^,7"t „ iSoO, oi the F.r.t Commission

was mad.- by Mr. Bourficois m the sixth session, "' ^j""; ^
J.^, unanimously adopted.'

.U.alin« with tlu. nuc.tion of the '•'";»'-^ '.""';; ^".^^^^ not figure in the programme

The question of the hmitat.on or reduction of •-^"";"
;'

; ,^ ^^,,„,.i ,,,„, .,( „,„re than

of the Second Conference, owing to '>1'P"^>^"'" ™ '

'
;,,„,„ „., i.:„f,li.h-speaking world,

one Power in which military charges are -^^''^^^'
"^^i^^,,^,,, instructions from hi>

Sir Edward Irv-. fir>t d^l'V-te of

^^J^Z.^^oM confirm the resolution of iS.,9,

Government, proposed, howev.T, that tlu C"n t nc

whicli it did in the following slightly modihed form
Conference

The Second Peace Conference '^-fi^"^
^^.^^^^^fS ma.nuch as inilitary

of i8<)Q in regard to the hmitat.on of "^ '

^''^^.^^^'^^..''rv country since that time, the

the serious examination of this question.
^ ^ ^^^^^^ ^^^^ ^,^^,^ ^^^^.^^^ ^^^^^^

Ih. President of the Conference read letters appro,
^^^^^^ adegations ; and Mr.

the chairmen of the A"^'^^"'^'-^"'
^P'''"'^'^'' t™,,, , warmlv seconded it.

Leon Bourgeois, as the mover of the r-olut. n n vO. -"
^

^,^^^ ^^^^j^^^,^„ ^,.,, ,,,.

This brief statement has been made m
-'^'^^J^^^^ ,^ ,„,i ^j.^t they were willing

action of the Conference, not of the
^^'^"'^''^^l^^,^, provided it were under-

hv their sihnce to allow the Conference to - "P^ -^
^^ ^^^ cxpre-on of opinion con-

.tood to be the opinion of the Conference an no th. g

trolling the actions of their respective ^ovc "• h "t

>^
^^^^^ ^^^^^^^^.^^ ^^^ ^,,^

The distinction between a resolu ion and ^ -^^'°"
^,^j

^
^^_^ ^^^ ^^.,^^^

.^

declaration appears to be supenor ^^ •-'^;^';"'>
T^^V^.^uition, expressing the opinion

lH.comes to all intents and purposes a co.nen on

^J'^'J-^^,, of a convention and signed

of the Conference and not of the (.overnment ^^^^^ f^^^, f,„^. the act of the

declaration, is not meant to be signed. I .>, m its inception

Conferenc,., not of the nations represenCd in t.
-^^ -^ ^^^ „^u.

The next unsigned act of the Conference o
^^P^<^JJ'^" ^^^ J^,^ ,„d bids fair to

a term so difficult to translate that It IS geii^^^^^^^^
^,^^^ ^^ ^,^ S^,,„,

-ZJ^-t:i ^::r:^r:^™:-on. - it disdose. .. .... in .e

''^^"'"ri^f.encerecommends.the.J.^^-^^

t^ S'^on S'L^^rl;™? >- t'n Sed^especting'the selection of the 3udge.

and tiie constitution of the Court.
,,;„ this re" ird it seems to approach

In other ca.es the r.ru 1. ^V-"V-";;tr::"t ^ H-^- ^-Is. tEs, the

tb. declaration -^^-''^^r ;';'^^l'^rZ:C^U.L Imerican official translation :

s..cond ra-u of the Second Conferen .
reads, accor

g
,,,ponsible aulhor-

The Conference expresses the "P-nx^m U;;^
•

^, ^

^
^^^i' iJ y ^ ^^^re an.l safe-

Ui.., civil as well as
"^'"^'-y'^J:^^;; -Zv n, e^sS^ciallv of the comme-rcial and

:;::^i^!;;- ^S::r^:.:l^\S:^^^^^
^i ^.:u^.^r.r. states and neutra,

countrio.
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The 1-irst Confertncc pnfcrml, or ut least the American and British official translations
make it so appear, to use the term van in the sense of wish. Thus :

The Conference, taking into consideration the preliminary steps taken by the
SWISS Federal Government for the revision of the Geneva Convention, ..xpresses the
wish that steps m;.y he shortly taken f..r th.- assembly of a special Conference havint'
for Its object the revision of that Convention.

'

\\ hatever may be the e.xact nature ami meaning of the various vceux contained in the
.•inal Act of the I'irst Conference, it is s.-en that they appeared in the programme of the
succeeding Conferenc... just .is the mux of the Second will undoubtedly appear in the
programme of the riiinl, which in the i)ro\idence of a merciful God will, it is to be honed
meet in tlu' near future.

" '

\\nat is, then, the difference between the declaration, the resolution, and the vau
1

they all indicate an expression of opinion on the part of the Conference ? The most
that can be said is that the declaration and the resolution are positive statements declaring
or laying down a principle, whereas the vau is negative in the sense that it is a solemn
utterance of a recommendation, opinion, or wish that something bo done by the Powers
iiiU-T tne adjournment of the Conference, or that something be done in a succeeding
conference which the present one failed or was unable to do. But, as Secretary Root
truly and happily said in his instructions which have been already quoted but which
cannot ^"^ quoted too often :

,l,i \'!?''L'r" ^ ^'"'' ^"1?'?*^'
l*"'-

'""** v-iluable services rendered to civilization by

II.,,.
Conference will be found the progress made in matters upon which theUeiegates nach no dchnite agreement.

It IS not I! sary to state that the convention is to bind the nation in the sense in
Which It was understood at the time of signing and ratifying. The difficulty is to under-
stand that sense, and there can be no difficulty alwut the matter when the nation has
made a statement regarding its understanding of the convention or specifically excluded
from signing and ratifying an article thereof.

The question may, however, arise whether the other contracting Powers will among
tliemselves agree to be bound and allow a Power accepting the same provisions of the
convention to obligate itself merely by those which it signs and ratifies, thus reducing
considerably its duty toward the other Powers. This question greatly troubled and
perplexed the American delegates to the First Conference who, while wilhng to accept
the articles relating to good offices and mediation of the Convention for the pacific settle-
ment of international disputes, wer,. unwilling to assume the duty created in Article 27
"l that convention without a statement which would seem to "safeguard the Monroe
noctrine and negati^•e on the part of the United States the desire or the duty to inter-
meddle with European affairs. Article 27 reads :

hrJk':Jl^i''T'^'
^"''"^ "'"«'^'^,'- it ""''r <im\ if a serious dispute threatens to

Court iropenToThem'
"" '""'"'" "

'
*° '"''"'"'* '^'^''^ ^''^^''' "'^' ^^'^ Permanent

of thrni^vi""-' 'f A
'^'''''"'

*')?' *'"-" ^""^^ "f reminding the parties at variance

hi >
.Pfn.f' "^ ^'''^ '"'''^1^ Convention, and the advir.. giyen to them, in thehiblu>t interests^ of jH.ac.., to have recourse to the Permanent Court, can only beregarded as in the nature of good offices.

The incident is thus related by the Honourable Andrew D. White, the veteran pubhcist
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and diplomatist, who represented the United States with equal dignity and success at the

First Conference

:

For some davs-in fact, ever since Captain Mahan on the 22d called attention

to Art c eT; o the arbitration convention as likely to be considered an mfnngement

o^ The Monroe Doctrine-our American delegation has been greatly perplexed We

have been trying to induce the French, who proposed Article 27, and who an as

mvych attached to it as is a hen to her one chick, to give it up or. at east, to a low

Smiting or explanatory clause to be placed with it. \-anous c auses of this sort 1
ave

bt'en proposed The aVticle itself makes it the duty of the other s.gnaf.ry Powers

whc^^m^wo nations are evidently drifting toward war, to remind these two n tions

that the\.rbitration tribunal is open to them. ^'''^-nK ^n be more s.^^^^^^^^^

natural ; but we fear lest, when the convention comes up ^"5 ^^''t''^^*""'

„; ^j „g
United States Senate some over-sensitive patriot may seek to defeat it by insist nj,

that it is nallv
'
V olation of time-honourt^ American policy at home and abroad^

tHe pollcv <;f not entangling ourselves in the affairs of foreign nations, on one side,

and of not allowing them to interfere in our affairs, on the ot tier.
. .

.

.,.„.,,;„_

An nSht long niave been tossing ab<,ut in my;^bed and thinking "
""^/J^^^Yll ^^"^

of the Monroe Doctrine t.. be brought before the C onferenceo-day\Ve a fc^^^

that the Conference will not receive it, or will insist on our signing \vithout it or not

"'"in'll^l;rn;on to the ' House in the Wood/ where the ' FiiKil ^ct/ was read

We had taken pains to see -umber of the leading delegates, and all. in thi ir an.mty

to save the Arbitration . .n, agreed that thev would not ..ppose our declaration,

t w : llurefore'SaceS in\:a.li.Lls of RaHalovitch^
^T'v'v h^d been'r'u;..]^"

stood rlo-e beside the president, and as soon as the I'lnal Act ha I been r^'^'t'^u ne

re^d this .U daration of^ours. This was then brought before the -;-"«-,P^^
session bv M. de Staal, and the Conference was asked whether j'' >

""^
''^

.^^^^J
objection; or anything to say regarding it. There wa, a l^"-'" ,''^ "^/^™S
which seeme<l U, me about an hour. Not a word was said, --in U ' '^^'

^'^J

f
'^^^^

silence -an.l so our declaration emlxidying a reservation in favour of the Monroe

Doctrine was duly recorded and became part of the proceedings.

r r.lv in mv'life have I had sudi a feeling of deep relief ;
for during sonu .lays

pas!: i[ hi loXd al if {he arbitration project, s<. far as the United States is concerned,

would be wrecked on that wretched little Article 27.

rh. reservation to which Mr. White referre<l is as follow^

The delegation of the United States of America on
^if"*"« /''',|;;;";';^[;2/'i!,^e

pacitic settU^ent of international disputes, as propo>e,l by the Intern.it.onal F.ace

'"'tS a:;nain'l ^':^'f:^^::lu^ .. so construed as. to require the

Un,^ SuUeV::yCnea to depart from its traditional policy of "';t;ntaiding upon

interfering with, or entangling itself m
^\vf^''^'\^'^'''Z',^u.Tirih"lTo^

administnition ..f any foreign State ;
nor shall anything contauum "^^^^^^,"

vention be o.nstrued to imply a reliiuiuishment by th.' I nited St.ites of .Xm.rica ol

its traditional attitude toward purely American .luestions.-

The question was apparently settled in 18.,,, for when the reservation

^y'^^'f^'J-
which in its revised and enlarged form ha,' ..ecome Article 4« of the Conventu.n of 1907

was renewed by the undersigned on iK'tialf of the American de egation to t..e Second

Conference there was no objection, nor was any dissent observ.d,le. Indee.l, it seemed

to have been expected. . ,.

It should be stated once again, as there appears to be considerable misunderstanding,

Autobuftalyhy ..f
Andriw Dickson lfA..V, vol. ii, pp. VW-41. /'•'.'. p i;<).
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that the signature of a convention or of a declaration does not bind the nation, or, if this
statement be regarded as too sweeping, the signature binds only in morals, not in law.
A nation is bound not even by its ratification but by the deposit of ratifications with the
Netherland Minister of Foreign Affairs at The Hague, in accordance with the provisions
of the convention or declaration.

Another difficulty may arise which was not co' red by the precedent of 1899, for
a nation may make a reser\-ation in the instrument of ratification which it did not make
m the discussions in the Conference or indicate on signing. Thus the United Stat.s abided
a clause relatmg to Article 53 of the pacific settlement Convention of 1907, which rejected
the right of the so-called Permanent Court to frame the compromis. submitting the issue
to arbitration under a treaty of arbitration, but which the United States had not been
able to frame, or which, as a matter of fact, had not been framed in conjunction with the
other Government. Article 53 reads :

The Permanent Court is competent to settle the compromis, if the parties are
agreed to have recourse to it for the purpose.

It IS similarly comp<'tent, even if tlie request is only made by one of the partie>when all attempts to reach an understanding through the diplomatic channel h ivJ
failed, in the case of :

1. A dispute covered by a general treaty of ^irbitration concluded or renewed
alter the present Convention has come into force, and prcviding for a combrnmis
in all disputes and not either explicitly or impiicitlv excluding the settlement of the
compromis from the eompitenee of the Court. Recourse cannot, however, be had
to the Court If the other party declares that in its opinion the dispute does not beion?
to the cat, «ory of disputes which can be submitted to ..bligatory arbitration, unless
the treaty of arbitration confers upon the arbitration tribunal the power of deciding
this preliminary question. *"

2. A dispute arising from contmct debts clainieil from one Power bv another
i'ower as due to its nationals, and for the settlement of which the offer of arbitration
lias been accepted. This provision is not applicable if acceptance is subject to the
condition that the compromis should be settled in some other way.
The attitu<le of the United States toward the third paragraph of this article is shown

by the following statement made by the G(,vernment in the instrument of ratification
deposited at The Hague :

r,.--J,''"* !'"''.i^"n"'
'^''''''* approves this Convention with the understanding that

recourse to the Permanent Court for the settlement of differences can be had only
•^y agreement hereto through general or special tn-aties <.f arbitration heretofon- or
lurcafter concluded between the parties in dispute; and the United States now
UHnn'^'f .K "P*'r" '=""^•^'"^'1

'U
^^rticle 53 <«f said Convention, to exclude the f.irniu-

lation of thv compromis by the Permanent Court, and hereby excludes from th.. com-
pcttnce of the Permanent Court the power to frame the compromis required by

fhTv^i^'V^Y ^'"'fl''^
\'^ •''r'''tration concluded or hereafter to be concluded bythe Cnited Stat.>s, antl further expressly declares that the compromis retniired b\- anytreaty of arbitration to which the United .State> may be a party >liall be >ettlea onlyby agreement between the contracting parties, unless such treaty shall e.xprcsslypnn ide otherwise.' '

It will be n.jted that this declaration is very carefully drawn so a. to h ,uv untouched
the te.xt of the article in <iuestion, and the objection of the United State> is to he found
in the statement that it excludes this function of the Court from treaties which it mav
conclude. N„ exception, so far as known, has been taken to this action. This action of
the I nited States did not squarely raise the questiim whether a reser ition could be made

' Post, p. goj.
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after signature, but it is believed that it is immaterial whether the reservation be made

before, at, or after signing, as until a Power has ratified and deposited ratifications of the

Convention it is not bound. But good faith requires that objections to any article be

stated either before or at the time of signing, so that nations may know the nature and

extent of the obligation they are assuming with other nations. International conventions

are often compromises, and the price of a compromise to a nation may be the very

article which another nation excludes from the convention or interprets in a special sense

in the act of ratification.

The London Naval Conference stated in the ()5th article of its Declaration that it

must be accepted as a whole in order to prevent doubts or disputes from arising. This

cuM\ however, is different, because this article of the Declaration prevented a reservation

at sipninu. which is not the case witii the Hague Conventions. If a nation does not sign

within the time alloweii it may adhere and make what reservation or interpretations it

pleases in the act of adhesion as did the United States in the case of the Convention

respecting the rights and duties of neutral Powers in naval warfare, adopted by the Second

Conference. A nation is bound only by what it adopts, and any two or more nations

are bound ..nly by the articles they adopt in common.

There is, however, another question which has arisen and which has placed a very

great limitation upon the force and effect of the conventions and declarations, caused by

th<' presence of a clause similar to the following, forming Article 28 of the Convention

concerning the rights and duties of neutral Powers in naval war :

The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

It is of course natural that the Convention should only bind contracting Powers, but

it is not clear that the failure of a benighted beUigerent to ratify the Convention should

release all other parties to a war which may have ratified it from observing its rules and

limitations in their relations one with the other, and it is asking much of neutrals to hold

them to their duties under the Convention when the belligerents regard themselves as

freed from the observance of its terms by the presence of a non-ratifying beUigerent in

the war. If the article be taken literally it may mean that, in a war with a non-contracting

Power, the provisions of the Convention respecting the rights and duties of neutral Powers

and persons in case of war on land, and the Convention concerning the rights and duties

of neutral Powers in naval war, are not applicable to neutrals, although drafted for their

benefit, because one of the belligerents happens to be a non-contracting Power. It may

mean, on the contrary, that the prox-isions of the Conventions are not to apply between the

beUigerents unless they are contracting Powers, in which case the provisions of the Con-

venti(jns would regulate the rights and duties of beUigerent and neutral nations ratifying

the Conventions. The rights of contracting parties which have not caused the war, and

which remain neutral, should not depend upon the actions of belligerents, whose conduct

the neutrals are unable to control and which they may have tried, and tried in vain, to

prevent from going to war.

If an article of this kind is to be embodied in future conventions, it should be modified

in such a way that, in case of a war between a contracting and a non-contracting Power,

the conventions would not apply between those Powers, but that they would apply between

the belligerents and neutrals which may have ratified them.

K\
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It may bo of intor.st briefly to explain the method of calhng the Conference thedetermma.on of ,1s programme, the division of the Conference into comm.s i,m "
nd L

The F.rs Conference was proposed by Nicholas II, Czar of Russia in the yeTriSoS

n^ eH h ^;'!.T"''"'"'
" """ f^"P"*'''' Conference. Brazil was so represented and wis

the°mlv . n An?
• ''" "'P^^'^^t^-d "t Petrograd, accepte.l, so that it wasthe onlj Ldt n American country taking part in the First Conference.

rep eJenS atrtr.t'l'Ttl'^^";
°' "'"'"" *° ""'^ *"^' '"^-'^^'^-""^ *" '»"- -»"«"«

ts succe!s how .

^""f^ence was largely in the nature of an e.xpenmentIts success. ho«vver. made >t apparent that the world had been endowed wi h a nrw

n confe e„, e the common good of all instead of the special advantage of any Tl ercZ
^t'm'n; r ^f z:^^t:rLr -r'-'

*•

" -'^'- ^'^^ ''^^^^-

invited, and -^^-.s^ t:z:.ri:;,i;.t:;^ t^;;:-r'St:;s ^t^

I- embodiment in an intern 11 Irti^.^.^H
" -'-•-'-""^' -''^t .ubiects are ripe

. .."Uries^rc^rrl. r"'^
in the opinion of tl. participating

-1. that ,t shoulj be internationali:., m the "'tnr.r.r"" "'" '^f-P-^^^'ly
>l-.!.l stand upon a footing of equaluv d t t

' *
" ''"""P^'^'"^' ^'"^•^''•""^'^"t

|u.un>, .urn that the pn.gramiiir. organization, and
' -Yl'^huyaphy of A,ui,,u iHch-..-,, \\-,r:,.

.
K.,\. u „ -s,

litts el i/'uumnil.^. vol, :. p i;,. ' " "*
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procedure of the Conference .hou.d be det....nea. .f not hy a.., at .east by a committee

''

ti^n'lIhouU, U. caned to the foUow.n, very w.e pn-i^.. ^.e K...^^;--

ment in the second Imperial rescript stating the programme of the 1
.rst Conf.nn

U is well understood that all cp..srionsconcermngtJu^^^^

^t^lJ^S^^'-X^^ *"if^i
ba^-ab.nets, ^ust . absolutely

excluded from the delitx.rat.ons of the Conference..

I, . ,,e custom that th. country calhng tl. ^0^-^;^;'; -X;;:^::!^^^
.,uUine> a programme and appoints the ^^^^'^^^^^ f^,^,^uy calling it.

the methods of procedure dev.s.-d m -^'^'^'''^''
^^^^^^^^^^^ at the First Con-

It was therefore natural that the first ^^^^^Z^^^'^ r>r^-^^ ^^ '^^ ^^^^'-'^

ference. It was natural enough that the first «"- " "
^

P^,,,

,,^^,, ,J,„ ,,lowed to choose

Conference, although, in Kcommg mtemational, it might mm

its presiding otftcer
;
the Th.rd

f
""^''^"-^

;';;;;';;^;J':;i„trv in which the Conference is

It ,s usual for the Minister of I-ore.gn AHa.rs of ^h' ^T „4,, „, „„,. of his countrj'men
h.ldtoopenitandtosuggest,.therd.rectlyormd.re^^^^^^^^

as presiding officer. The two
\"-''^^^-'^];;^:;ir^^^^Z^,,, should b.. president.

Affairs, who suggested on each occasion ^^ '' »^^;-" J^
^^^^ unanimously a.lopted.«

The minutes of the First Conference ^ ate tha this P "P '';
"

^^ ^j,;,,, ^^ ,,d

His Excellency M.^^^^-^^l:^;::1^7Z...^^^^^^^ office,

the appoin ment .f
"^^^

; ,

\,«f ^taal delivered a longer address, proposing three

rwo days later on t^ ^^J^ V^^jects contained in the Russian programme shouk

commissions to whicu tm aiuciLui
j

. .v,.,, .Uonrpsident'snroposal was adopted.'

be assigned. The rainutescontainthestaementU^^^^^^^^^

At the next session, on the 23rd of Ma>
, 1890, the P'-eswen

•

„f „ ^i.

had b..-en appointed by him vice-president, t" -^mit to h. Conference a pr^^^^^^^^^^

.ation of the commissions and of the d.stnbu - of . wo k. M
.

ar
^^ ^^^_^^

^P
^^

posed the officers of the vanous -7;'-'""
,;;7;f^,,'^'i"„„a Commission, and Mr. Leon

the Fir.t Commission r.de
^j;^-^^^ "^^[^J^^tes again say these propositie.ns

Bourgeois as president of the 1 liml commi sie^i

minutes,

T;rt N^;i= m;i;:;i;" :::S aS;:.;::;. -i^ii^-aent ^s Exceuenc.

r Nlh"^;;V;ln delegate. The ".nut. sho. unanimo. ^^.^

part of the delegate..^ and there may ;---;-; ...^rtin^u^.n be:gan to deliver

r^"1 r" ^S™';";. Xrt' ;l:;rred !1 wl^C, ..e rea.l ^.m a printed copy^

'r '''\r''';r:;.:;;;;r.i >.-
"

.
i:^>;- the t,,., „. .,«:, the preside.nt conferred

l!;r 'fS ;~::;";;,m ...paremly the ,1.1 d,..,..U,. of U,.. I mted St^t. ...no,

;i', la,!..,!, a. h- wa- nn, consul„->l, and a programme of pr,.cedur,- u,.> .Iraft.d. It ^^..

! I. V .li/t> il i/ Mi"ii III-, ^"' ' 1'

Ihul
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read by tin- president, and the third paragraph „f Article 8, allowinR a Pow.r to vote bvproxy, wayejected by the Conference upon motion of the first British delegate, Sir FdwardFry, secon,led by the hrst Gennan delegate, Haron Marschali v., idnrstein ' Thi. w.s anapproach to an expression of o,„ni„n, but the Conference w,.s ..vulently exhausted by thisunex,>ected eVKlence of ,n.lep<.ndeno., because the proposal of the president to ,l.vi,l ,h .

Conference into four commissions an.l the appointment of tlu- officers of the commissionswere recn-ed w.thou, d.scussion or comment. The evidence of approval, hZ " "

twofold
:

hrst, all the .lelegates af«.ve menfoned accepted their apiJintm. n,s ; ...c. ndl vappause greetcl ,1... names of the presidents," The action of .Mr. Nelidow wa no do btm a cor.lance w„h precedent, hut ,t was a bad precedent-a precedent of a congn.s tl ameets once an.l goes out of existence, not a pre.edent of a .ongress such as t ,e Haguleacetonference, at winch all the Powers are represented, and which is ,o mee
"

stated peno,ls .n the future. It is a method to control, not to p^-rmit, the expression o

TZr Tr "V''"''"'
""'"' ''^ '''" P"--V-h"<». t'Ut not for an assembU n "idthe representatn-es o sovereign nations meet on a footing of equalitv, and in w „ch tl rIS not and, it is honed, never will be, a superior.

The president of a continental assembly apparently believes it to be his dutv to runhe congress, and he faithfully performs this part of his .lutv. H.. is as far en ov d

T

the poU^ from the Anglo-.^merican conception of the chairman, who is m reh tl. oresiding officer of the meeting. These matters will no doubt he satisfactorily a ,aged>vth preparatory committee for the Third Conference, in which it is to U- hoLl t at then,will b., representatives of countries other than the friends of friends
It has been stated that, although a country sent as many delegates as it cared to its

f^vnu iv"' t""
'" """ •''"'

r'"
'-*-^»--- ^* theFirst'conferen e ere:;tw..nty-six c.untri.s represented

; at the Second Conf.Tence there wer,. f,.r», V
that in this latter assembly forty-four votes were cas. when ever" ei;"iorhVd";:;te;rProposals were ma.le by the chairman or other member of the deLation n h. t f /Government and they were printed and discusse.l. Thev wet r fl^r.^ f^e d b t
on behalf ..f the delegation voted yes or no,^:!;:^:;;?;^:';^^^^';;;:;;^^
This procedure is natura enough in the case of ordinary meetings, h seen ! 1V r"n ;.:to those not accustomed to it to see Governments, as .in'.'narv indivuln ,1 r

' .''"'"^-^

a roll-call. The official language of the Conference .as Fn^, t^'a v a :;r;: l^' .i^be used. A, the l.,rst Conference, Count Nigra once >,>oke in Italian ndr',
:;: ;;

';7": '"'^'*
""l

^';'"\^" <l-nminate agains, his mother tongue. D 7^,till- iir,t Conference spoke in (.emian, and both at the First n,, is: , r /
A.n,.ncan delegates spoke in Hnglish as well a! m'^^;;' .i'^^l^^r;:^:^:;:;'

'.; tN.nn.
(
onf. nee, and o„ one occasion at least Spanish was spok..,

t
,
O.S „,, se..n necessary to do mor.. than to state that the Conference of iSog was'"•"l'<lnto three Commissions, the First and Second dealing with the miiit irv ,n,i n- 1

K
.

,,nd t he Ihinl (ommission dealing with good o.fices, mediation .n., arbitratorrh. S.ond Conference was divided into four Commi>sions ,.ui, „, which w,h,T'«.ept,on o. th. four..., was subdivided. The First Commis.on lu rll^'arHuL;!:;

i 1

i
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the ScfDnd witli land warfare, the Third and I'lmrth with questions of maritime warfare.

The procedure of each Conference was in tliis rcsfnct identic.d. I'lie Commissions were

divided into subcommissions which reported to the full Commission. The projects there

agreed upon were laid before the Conference itself in plenary session and accepted. In

some cases they were modified, where this could he done without referrinR them back

to the Commission, but they were generally accepted as coming from the Commission.

Tluri' is one matter of prcKcdure not previouslv mentioned which requires briefly

to b.' considered. The projects laid before ,ind accepted by the different Commissions

required to bi> arranged within groups, according to some logical order. A Drafting Com-

mittee was api>ointed. in which all of the States were represented, and of this a small

subcommittee was formed, which took all the articles as they came from the plenary

session of the Conference and gave them definite form and shaiK', making cimventions of

them and giving them theirappropriate sitting therein. This subcommittcedid not feel justi-

fied in changing the sense of the projects or articles voted, but it mo<lified the language

and improved the form. In some cases, however, it did suggest a change of substance. It

reported its action to the larger committee, and the chairman of the subcommittee laid

Ix-fore the Conference the conventions and articles as agreed upon, calling attention in

each instance to changes, whether of form or substance, in order that the Conference itself

might determine whether they should stand. After the approval of the Conference, the

various conventions and declarations requiring signature were printed, and the Final Act,

containing, as has been stated, in summary form the calling of the Conference and the

results of its labours, was likewise prepared to be signed. At a date hxed by each Con-

ference delegates plenipotentiary of the various countries affixed their signatures to the

Final Act and to such conventions and declarations as had met with the approval of their

Governments.

That the present volume may spread a broader knowledge of the nature and value of

the labours and achievements of the Peace Confercn<es at The Hague, and that it may

tend to create in some degree at least a public opinior i favour of a Third Conference, to

administer to the wants of this war-ridden and suffeiu^g world, is the earnest hope and

sincere desire of the undersigm^d.

J.vMEs Brown Scott,

Director of the Division of International Lai:.

•is^
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HCSSIAX
( IRCULAK NOTl- PKO,>„s,N(; IHK FIRST PE VCF

(()NFEKE.\( K>

wh.^lSr;:^:;irl~l^::;;;-' ^ 7-^": --ion of the excessive armamen.s
worl.1. as the iS U waXwhSTh '^T ''' '" «''*^ '^'^^''^S con.lition of the whol..

The •.~itana„rrr;t:ir~:f'H;^^^^^^^ '- •"--'
master, are in pc-rfect accor.l with this s..n.iment

' ^ "'P"'"''' "'" ""^^'

an<i tr'i:;:^ra::i;!;:^1?^^^^^^ -'• «!'^- -„tia. interests

the present .noment uoul.l Z ^ a31 f
Impc-r.al Government U-hevc, tha,

.liscussion, the most effective mems :^T T*""*^''
^^ ""'^"^ "^ mternat.onal

lastingpeacc.an.laJe" ofirml'th '"'
'" '""P'" "" '^'"'^'^ "' '' --' -''

In the course of the la t "mn-ea^ThT"" ''f'"'''"'''
" ^'^'^''"« -'"-'"-«-

become especially pronounce i in the c.?- ^"^r''
'"' " ^'""•^' ''''''' "^ P^'^^"^*" have

"f peace has been put fZ^ , aV he ohT T"?'-
"^ ""'"^^' "=^"""^- ^he pres..r^•ation

States have formed^^ouXllltnces an< f

'"'^"1^'*""^ P^'i'-V- I" its name great

'ieveiopc-d their mili arv forces onrnn.? , f
^""' '''"•''""'y "^ f*^^'' '^ov hav.

:

increase them without ls!::;m;at rrsacXe""' ""'"^^^"' ^"" ^'*" '""'•"- ""

;
paci^Jallr

"^"'^ "^""'^'"^ "^^'^ ""' y^' '- "• the beneficent results of the desire,!

I

Jci] ^z:s::z'z%£:;^,^^-;: 'T- ^r- ^-^^-^^ at ,,.

1 are for the most part diverted from th^r^^ ,
' T"""''

*^'*' '^'^"^ =^"'' '^Pi'^''.

i

sumed; hundreds'^f mi onTare '^n !" " "'' ^'PP'.'^**"'" -"'' "nproductively .,.„-
'

though to-day regard™ r,he!aTwod „?"'""' *'"""' '"^'"^^ "' destruction ."wh,,!,

I

value .„ con^,uJ,ce of l^^, • 1: ^mX ZitSfsTT 1°
"^^'^ "'

: nomu: progress, an<l the pro,iuction of wealtlf1 Shern
'^"'^^-^^"*'"^' ^'t^^-^^. --

j

ilovclopment.
'"^*- *-'^''" Paralyzed or |5er%-erted in their

iiii^iliflii!
B
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calamities which threaten the oitire w..rl.i hcs th.^ suprtm. -luty ly

,„ open, I. wouW c«n».re, into » .Inele powerful l.tr. "^"""'A"!;'';"^,. of

avowal ..f the principles of eq.r.y and law, upon which rcpoM th. securiTN

,he welfare of peoples.
CutNt M-uravifff.

St. Peiersbiro, August /.'. tSgS.

'>

I

V'i

KT-SSIAN C IR( ULAK NOTE PROPOSING THE PROGRAMME OF THE

FU<ST CONFERENtE*

St. Petersburg. December }(>. iSgiS.*

..u I \ ,„..;. incf mv aiimist ma-iter rommamied me to pro-

vViiFv dnrinc the month of Au^^ust last, m\ auRusi ma in

at no .hstant .late of thi. humanitarian scheme.

The < orflial reception acconle.l bv nearly all the Powers t.. he step tak n by u

^^'\a .he w'nii... approval wh„ h has reache,! it, an,l continues ,o Ik- re.cn.fl

from all (lasses of sfMJetv in vanouMwi-t-"t '''«'«'"'•
, , f.i... i,l..„

N.nv. hstandni, .he s,ron« urren. of op>n,.,n wh„ ,
-xMs mi f---,';.

'^
_
^ ;

„f .cneral pa.ihcation, the poH.iral horizon has r.ven.lv un.l. -..fm.- . a.,..U.l chan..

. ,un.ie.i to the .i,p.,.mat„: r'-^^^^^^::,^,^:'^z^.:j;::::;^i y;;:r; ui^^VJ::^^^^^

l.a,,.r, Mis<ellane„as, No. ., iM ,•- \- - 7 ""-^V', ,
„'^ ,,„, „„j ne.U,,l,-n. W ,.<9V and ,...7. ^^ e.l

,,, XMi,



THE FIRST PEACE COVFERENCE
,

soonUt'uuT;„''rr''
"."' ""^ '^'''"*"'^ "' '^""^'•' ^^i'^'*"* P"«'*"l centre, w.ll

of l?iit V lid „u " ' """"^ '•" f'"'""^ ^' "'"*' •" "- P^'«'-^ive incL.s..

(A) Of nnn.r- u. t / "":.''*"'' ""»''nsion Kiv.-n to these armamc-nts
; and

in. !>f a nTl"'
"" /^ '

u
^""'^'' '*'""« "'e pn-s^-nt moment favourable for the meet-

Ihe subjects to be submitt.-d f„r international discussion at the conference couldm gemral terms, be summarized as follows :

conference could,

up.n.:;i"trp;s":^;;\rS^V" r"-^"*^^"'''"-"''
f- •' -"^ «" •-<• ='k«'"1

used .It pl^^s^^l.ttrforS-ns'l^dln^nls"
^"'" ""^^^^ P°""'"' '"^ »»>« '^"'^^

such as LTe'now'in^uso'r;
'"

^-rj;'
fighting of explosives of a form.dable power.

orex^losrvvrm'Ltr/.lPby'^'Srmlan''-" '""'"^"- "' "">' '''"'' ""' P-i^'^''"''

or o. o!h"r tSres'o/ tjt'nicH
"'''^•'' ^"'- "^ ^"hmarin. or di^^nK torped..boats.

:8f|irbror;K.i;^:;:ij^;s.^rs^^
-^ '" '—-^ ^-— •'

-.nriirts N.fw... na ons n'
1

''7'^'''^' ^^',"'.»''>' P'TpoM' ..f prevontin^' amud
and esubi,shm:.;;,':;;':r^,i,:!;;;';-S: :; :".;£:s.h;.^'^

'"
^

•'^'^'"^''"""

an/'theoSrT/T"^ '^tf '^"'^'""^ '""'^•"''"^' 'he pohtical relations of States

_
the subject of my present con icafon, I hcg you at the >anK- tune to inf.,„a

w

y
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it that, in the interest of the great cause which my august master has so much at heart,

His Imperial Majesty considers it advisable that the conference should not sit in the

capital of one of the Great Powers, where are centred so many political interests, which

might, perhaps, impede the progress of a work in wl.ich all countries of the universe are

equally interested.

I have, &c..

Count Movravikfi

J

i

I

i'\

ill

If

i ^i

CIRCULAR INSTRUCTION OF THE NETHERLANI) MINISTER FOR

FOREIGN AFFAIRS TO THE DIPLOMATK REPRESENTATIVES OF

THE NETHERLANDS. INVITATION TO THE CONFERENCE'

The H.ac.ue, April 6. iSgo-

Mr. Minister :

The Imperial Government of Russia addressetl on August 12 24, i8()8, to the iliplo-

matic representatives accre<tited to tlie Court of St. Petersburg a circular expressing

.1 desire for the meeting of an international conference which sliould he commissioned

to seek the most effective means of ensuring to the world a lasting peace, and of limiting

the progressive development of military armaments.

This proposal, due to the noble and generous initiative of tiie august Emiieror of

Russia, having met ever>-where with a most cordial reception, ami obtained the general

assent of the Powers, his Excellency the Minister for Foreign Affairs of Russia

addressed December 30, 1898 (January 11, 1899), to the same diplomatic representatives

a second circular, giving a more concrete form to the generous ideas announced by the

magnanimous Emperor and imiicating certain questions which might be specially sub-

mitted for discussion by the proposed conference.

For political reasons the Imperial Russian Government thought that it would not

be desirable that the meeting of this conference should take place in the capital of one

of the Great Powers, and after being ass\ired of the assent of the Governments interested,

it addressed the Cabinet of The Hague v.-ith a view of obtaining its consent to the choice

of that capital as the seat of the conference m question. I at once took the orders of

Her Majesty the Queen in regard to this request, and I am happy to be able to inform

you that Her Majesty, our august sovereign, has been pleased to authorize me to reply

that it will be particulariy agreeable to her to see the propostnl conference meet at The

Hague.

Consequently, and in accord with the Imix>rial Russian Government, I have the

honour to instruct you to invite the Government of to be good enougii

to be represented at the above-mentioned conference, in order to discuss the question-

indicated in the second Russian circular of December 30, 1898 (January 11, 1890), a>

well Hs all other questions connected with the ideas set forth in the circular of August 12 2^,

' rriiicli text in .II-/.,-
' dMum.nIs reh' ji uu prvgriimme de la C''nfircnce de it paix

,
Briti-sh I'.ir^

hamenury I'apcr, Miscc ..ms, No. ', liky'^, p. 7- l-nglish version in The Hague Conienltom and

DedataU'ni ../ iSt^y and '. .-J ed., p. xi.\.
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1898, exclu.iinR, however, from the ddiberations evervthinE whirh rpfor- ,„ .. .• • .

relations of States or to the or.ler of things estabUsheTb^LalLt
'"'""''

1 trust that the Government to which you are accredited will n^rt; ^ u
humanitarian work to be entered upon under tl^auspict oriis M 'f .k" 'i?"

^''"*

of All the Russias, and that it w.ll ^ dis,x,"d ti L"7o,.r i^- ta^T n t' ^TTnecessary steps for the presence of its re^ntatives^at T C-.n May 8 next'

rr^'deK^:;.;^^^;^ r-" -" '---—y-b^-is
Please accept. Mr. Minister, renewed assurance of my high considenuion.

W. H. DE Beautort.
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Opening Address of his Excellency Mr de Beaufort Minister of Foreign

Affairs of the Netherlands, May i8, 1899

, u f H.r MaUstv mv august sovereign, I have the honour to bid you

welcome .'^"^,;°
"^P'^^^^f^fJ t'!,\ Uude to him for the great honour he has shown our

the Russias and my heartfelt ferat

^ ,^,^. „{ ^^e Peace Conference,

country .n de-Rn-t,ng Th Hagu. a^^^ he mc^^^^
^^^ ^^^^^^ ^.^^.^^^ ^^.^^^^

In tak,ng '»^^ j"'^;"
^ ^ V;;, En peror of All the Russias to realize the wish of one

it was the desire of His Ma)ist\ tnt r-mi t

A,p..,,n,i,.r I—that all the sovereigns

of his most illustrious predecessors, ^mp ^ Alex "d^^^

and all the nations of Europe
-I; -J^/;, ^/^^';;:i^^^^^ of his august anLtor,

other in their mutual needs. 1"^?^^^ ''^^^^^ ^,,„,^ representatives are here assembled

His Majesty Pjy^/^^
^^^^^^^^^ endeavour to discover a way to hmit these

the meeting of a tomcrence ^ calamities which threaten the entire world,

never-ending armaments and to prevent^^^^
^^^ ^^ ^,^, ^^.„„,,„,.

.
"""

?ETsln"of h?century "h^ch is about to close. It coincides with a festival

days in he his o> of the c. y
^ ^^^.^^^^^ ^^^^.^^^^ ^^^ ^^ ^^^^^^^ ^^..^j, ^„

which all His ^l^l^'**.>/;j;"\' "'
i,,,,, „f this magnanimous sovereign, I shall venture

my heart in ev.M-y wish fo th -PP -
^ ^, . ^^^^^^^ ,.„,,j ,^ ,,p,essing the hope

rlli: JS::^"""-";::^:; lilns reah.ed b.. U. e^ts of this Conference and

Conference the most Dcautiiu.
seventeenth century and was

you are assembled was dec., a d^^^^^^
, ^^^^^^^, ^^^ ,,^,^ „„,,. ....^and.

erected by the ^'^^ ."' ^'^^
^^^J'^tuTes which will call forth your admiration is one

Among the groups

^^ff^^^^^^^^^^ „„„,es your special attention. It is the

associated with t^ Peace o P
^^^^ ^^^ ^,^^^, ^^^ ^^^p,^. ^j j^,„„,. i hope

picture which represent, ^^ace n er k
^^^^^ ^^^ ^ ^^^^ ^^^^^^^^^ ^^^^

^r;'T::hl' nX;:;eUh1m^°Sl wm^ to sa^that Peace, which art brought

; t'hl hall has samed forth to shower her blessings upon the whole human race.

'"'; '
:e t e hoLur to make two proposals : first, that we of^er His Majesty the lunpen r

of .UHhe Russias our respectful congratulations by telegraph in the following terms .

/- t ^^^lavQat the feet of Your Maiesty its respectful congratulation-

on Ih\rr;-^io'ntryr S^^^^^^^^^^ tL^ Icere d^esire to co-operate ,n

' I'r'A.i-verbauM, pt. i, 1> lo.



THE PEACE CONFERENCE OF 1899 7

accomplishing the great and noble work in which Your M^je-'y has generously taken
the initiative, and for which the Conference begs Your Ma' sty to accf pt its humble
and profound gratitude.

I do not doubt that my second pro-vsalwill likewise meet with yourunanimous approval.
I venture, gentlemen, to express the wish that tlie Ambassador of His Majesty the Emperor
of All the Russias. his Excellency Mr. Staal, whose wide experience in practical affairs

.ind whose eminent qualities will do much to facilitate the noble work you are about to
undertake, be chosen president of this assembly.

Address of his Excellency Mr. Staal, President of the Conference,

May 18, 1899*

Gentlemen :

My first duty is to express to his Excellency the Minister of Foreign Affairs of the
Netherlands my grai.tude for the noble words he has just uttered concerning my august
master. His Majesty will be deeply touched by the lofty sentimentr. with which Mr. de
Beaufort was inspired, as well as by the spontaneity with which the members of this

assembly have joined with him.

If it was on the initiative of the Empero: of Russia that the Conference has met, we owe
it to Her Majesty the Queen of the Netherlands that we are assembled in her capital.
It is a happy presage for the success of our labours that we are gathered together under
the auspices of a young sovereign whose charm is fel* 't and wide and whose heart, ever
open to all that is generous, li.is shown so much sympathy for the cause which brings us
here. In this calm atmosphere -f The Hague, in the midst of a nation which is so con-
>picuous a factor in world-wide -lization. we have before our eyes a striking example
of what valour, patriotism, and Uiuiring en-rgy can do for the good of nations. It was
upon the historic soil of the Netherlands that the greatest problems of the political life

of States Were discussed
; here, it may be -aid, was the cradle of the science of international

law
;

here for centuries the pr ncipal negotiations between European Powers have be.n
( onducted. Finally, it was l-re that the remarkable compromise was signed which brought
about a ' truce ' in the bloody strife of State with State. We are therefore in the midst
of historic tradition.

I have further to thank the Minister of Foreign Affairs of the Netherlands for the
flattering—indeed too flattering—words in which he has referred to me. I am sure that
I express the sentiments of ever}' member of this high assembly in assuring his Excellency
Mr. de Beaufort how happy we should have been to see him preside over our meetings.
He was entitled to the presidency not only because of the precedents followed on similar
(iCcasioUN, but also because of the qualities he has shown as the eminent statesman who
now directs the foreign policy of the Netherlands. It would, moreover, have been a further
homage which we should have liked to pay to the august sovereign who has deigned to
xtend to us her gracious hospitality.

As for myself, I can only consider that I am chosen because I am th<' plenipotentiary
• f the Emperor my master, the august initiator of the Conference ide; . In this capacity
1 accept with profound gratitude the hifjh honour bestowed upon me by the Mmister of

' Ibiil., 11. II.
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. • for the nresidencv and by the members of the Conference

""";trp,„p<»e .ha, .e send to He, M.l«., .he Q«»,n. «h»c gra.elul gues,. we „e

the mcsage which I ;im about to read :

gr;;,net:ci;;;"l;etSro.'X;!'J«^ude^o?lheh„pi.ah.yU,chy,.M^^^^^^

have so gracioo*dei6..ed.o oner Ihem.

assembly.

Address of his Excellency Mr. Staal. Presidenc of the Conference, at the

Session of May 20, 1899

deUberations.
r^^f.^ence

' which the popular mind, outstripping a decision by

The name Peace Confertnce •
«'"cn IP

.^^.^^^^^ ^^^^ ^^^^^^^^,

the Government.
'"^^'^.X ; ^^ e^ce-Z nuss.on mcumbent upon

?t irrll'rmusJtu;:; a tang.ble result wh.ch the whole human r.ce conhdently

^-S e...rnes. w.th winch every P..^^-^^Er^S-^: l^I^f^ m
...

;^ --iS m X-t du;^::-;Lt L M.,... ..I all .l. states

;:^;^;;lfted\;:;;:;:i:.t to-tLlr respective Governments the repeated express.on

of the Russian Government's thanks.
guarantee of the spirit in which we

The very »-^- ;.>; , «J:^^ 'Vn"„rnr„.. are repLen.ed here by

shall approach the task ^n'"^"'^'
.

, destinies of their countries; by

^^^'^^'"^^
?;^^-,;:t" :^ d.^ i-^'m^ant matters and who all know that

TZ :^:!:;X^ t hj^lmtenance of peace. Beside them
-V^"?'f":'T?'

. . rved nnown m the field of international law. The general and higher othcer-

:r;^t::ta ::::!> wm ass., us m our laUmrs wm give us the ..neht of the.

t;reat technical knowU^ge.
^^^ ^_^^^j,^ ^^^.^^ ^i^p„t,,

^2!^1mS> and ... ...»>..».. «..»! u„de,..a„d,„s .o, d»asree,ne„,,

' I'rocii-vcrbaun, pt. i. p. i-.
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Let me say that, following a general law, diplomacy is no longer mcrdv an art in which
personal ability plays an exclusive part ; its tendency is to become a science which shall
have fixed rules for settling international disputes. Such at the present time is the ideal
which It should have before its eyes, and it cannot be disputed that great progress wiU
have been made if diplomacy succeeds in establishing in this Conference some of the
rules of which I have just spoken. Accordingly, we shall devote ourselves especially to
the generalization and codification of arbitral practice, and of mediation or good olfices
These Ideas are, so to speak, the very essence of our task, the general goal toward which
we are to direct our efforts : the prevention of conflicts by peaceful means It is
not for us to enter into the domain of Utopia. In the work which we are about to
undertake we must consider what is possible: we must not devote ourselves to the
pursuit of abstractions. Without sacriiicing any of our further hopes, we must remain
in the land of reality, sound its very depths, so as to lay solid foundations and build
on a practical basis.

Now. what does reality show us ? We perceive that there is a community of material
and moral interests between nations, which is constantly increasing. The ties which bind
the various branches of the great human family are .ver drawing them closer to each other
If a nation wished to remain isolated, it could not. It is one of the gear-wheels of a living
mechanism, fruitful in blessings for all. It is part of a single organism. Rivalries doubtless
e.Mst

;

but do they not seem to be rather in the economic field, in the field of great commer-
cial expansion, arising from the same need to spread abroad the surplus energy which
cannot find sufficient employment in the mother country ? Rivalry in this sense can
indeed do good, provided the ideal of justice and the lofty sentiment of the great brother-
hood of man soar above it.

If, therefore, nations are bound together by so many ties, would it not be well tc .ee
what all this means i When a dispute arises between two or more nations, the others
without being directly involved, are seriously affected. The effects of an international
confbct in any quarter of the globe echo far and wide in every direction. That is why
third parties cannot remain indifferent to such a conflict. They must bring their powers
of conciliation into play to stop it. These truths are not new. At all times there have
been thinkers to suggest them, statesmen to apply them : but they claim our attention
more than ever at the present time, and the fact that they have been proclaimed by an
assembly such as ours will mark an important date in the history of mankind

Peace is the crying need of the nations, and we owe it to mankind, we owe it to the
(xovemments which have entrusted us with their powers and in whose care is the welfare
of their people, we owe it to ourselves to do a useful work by specifying the mef.,.d of
employing some of the means of a.ssuring peace.

Arbitration and mediation must be included among these means. Diplomarv long
ago admitted them in its practice, but diplomacy has not laid down definite rules for
applying them

;
it has not specified the cases to which they may be applied. That is the

noble work upon which we are about to direct our energies, su'stained hv the coi.viction
that we are labouring for the good of all mankind along the roa.l which fonPer .vnerations
nave laid out for us.

But inasmuch as we are firmly resolved to keep awav from wild schemes, inasmuch
as we recognize that our present task, great as it is, has its linmations, we must also
consider another >ide of tlu> (juestion.
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Governments of civilized States have aireaay m
^^ .^ category of

which hkcwise pe„al„ .« .h. »»'"»«
"'f^^hl' ^^o^.t ConLnc^^^^

tap,,,al R«.ria« Govemmint, "'e" come «it'"" <h« «»* "
, .„am.nts i»

r cc,L"t ,t"i*;;:^:rsL:rt';u= .. >^ - -.«„,.

.

our dc.iberations. hieh-minded and sincerely

V/e sha.l, I am sure, examine them in a .pint at one n k
^^.^,

Three Commissions shall be constituted
i

, . and 4 of the circular of

The First Commission shall take charge of Articles I, -, 3,
an 4

December 30, 189:..
, „ , . „* \rtirl.s s b and 7 of the said circular.

The Second Commission shall take charge
f

-^"'^^^^ 5' ^^ ;";'^^, circular.

The Third Commission shall take charge of Article 8 of th .amt

within the scope of these questions.
Commissions.

Each Stave shall have the right to be represented in each ot th
^^.j,„

The first delegates shall designate the
J?^^""^^^

"
j^'^^^^^^Ve on two or mor,

are to be members of each Commission. These mem.xrs maN

Commissions. u^n v,TVPnnlv one vote in each Commission.
Asistheruleinplenarysessions.eachStateshaUhaveon

o -t
^

^^^^^__^^^ ^^

The delegates representing the (.overnment. may take part in

the Commissions. ,o,.n Ir^• m.-.tinL's of the Conference

rs:i:srs:;s^"hyr,rr-'*" ^.-^ .- »- •'

their labours
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Address of his Excellency Mr. Staal, President of the Conference,
July 29, 1899 '

Gentlemen,

We have reached the end of our labours. Before we part and shake hanas with each
other for the last time in this beautiful Palace in the Wood, I come to ask you to join
with me m repeatmg the tribute of our gratitude to the gracious sovereign of the Nether-
lands for the hospitality so lavisnly showered upon us. The wishes which Her Majesty
recently expresstxl m a voice at once charming and determined have been of good omen
for the progress of our deliterations. May God crown with His blessings the reign of Her
Majesty the yueen of the Xetherlands, for the good of the noble country under her ruleWe beg Mr. de Beaufort, in his capacity of honorary president of the Conference
kmdly to lay the homage of our good wishes at tlic feet of Her Majesty We likewise
request his E.xcellency and the Netherland Govermnent to accept the expression of our grati-
tude for the kmdly assistance they have given us, which has so greatly facilitated our task

With all my heart I assume the r61e of your spokesman in warmly thanking the eminent
statesmen and jurists who have presided over the work of our Commissions, of our sub-
commissions, and of our committees. They have displayed the rarest qualities and we
are happy to be able to congratulate them here.

Our reporters also deser\-e your gratitude. In their reports, which are indeed master-
pieces, they have given the authorized commentary on the texts adopted.

Our secretariat has performed an arduous task with a zeal which is worthj- of every
praise. The accurate and complete procH-verhaHX of our long and frequent sessions bear
witness to this fact.

Finally. I have to thank you myself, gentlemen, for all the indulgent kindnesses which
you have shown to your president. It is indeed one of the greatest honours of mv long
hfe which has been devoted entirely to the service of mv sovereigns and my country
to have been called by you to the presidency of our high assembly. In the course of the'
years during which I have been an attentive witness of events which will form the history
of our century, in some of which I have taken part as a modest workman, I have «een
a gradually increasing influence of moral ideas m political relations. This influence ha^
to-da" eached a memorable stage.

il .Majesty the Emperor of Russia, inspired by family traditions, as Mr. Beernaert
has happily reminded us, and animated by constant solicitude for the welfare of nations
has in a measure opened the way for the realization of these conceptions. You gentlemen'who are younger than your president, will no doubt make further progress along the
road upon which we have set out.

After so long and laborious a session, while you have before your eyes the result of
your labours, I shall refrain from burdening you with an historical account of whatyou have accomphshed at the cost of so much effort. I shall confine myself to a few
general observations.

In response to the call of the Emperor my august master, tlu' Conference accepted
the programme outlined in the circulars of Count Mouravieff. and examined it attentivelyand at length. '

' f'rocfs-vrrbaiix, pt. i, p. 11.4.
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„ the First Comm.sion, which had tak.n charge ^^-^^^^;:^ r^
of aVmaments and of budgets, did not arme

-'
JP^J^^^^i ^ nlu'ratu-ns wh.ch

the Comn.ss.on met with t-h-a d«a. a d a ser.s of^ alljed

^ ^^_^

it did not deem Itself competent to examint. =*" "
Conference unanimously

(Governments to resume the
^'"^V*',*'^'^. J^,;^^^^^^^

' Tha. the

supported the resolution proposal by the h st dj ^^^^ «'/ ^.'^^^ ;, „,• ,„ bo

..rafon of miUtary '^'-«-
:^^;:S,r,P ^oJ^^^ ,

,

'"'[S llle^rh^et:;;:^!Z ..^.....^^ proposals referred to the Seeond

Commission for examination. . jong.expressed chsiri'

be extended to naval warfare.
t^„pntv-five vears ago under the auspices of

heading the i.wnp.ion :
' The Mainten.i.ce o C;™"" ^^'^'^

^^.„„, f„„,„ aiplcn.a,

A few years iigo. in closing the Beting iea "<""' '°°;" '.™°
„, o,, |«nda.nent;J

e„.i;r/sra;Lr=:^'^^t^s
the fundamental principles of international law^ It has

"^^jf
^ n

g

to develop them, and to apply them more ''^'^^^'\%]^._^^^^"^'^^^^^ the

btht;l::rhtCo^:trntr„.^^^^^^^^^^

°' 'nS;t.*gC»..i.n. o. the Confetence. . P<>'--,»';-~-;h';'3;"E
elen,.n,s Jl., combined »<!'•"-- '""J^.Xrf ,„">"" "bilt.cn. I ...

iTiisr^^s:^'^::^'^^"^'^"^- ^-^ ^ —

'

importance. , u a i ^t it hnrs witness to the great solicitude

„a^,^ci:nr,t-=^;^'-^^^

»v;z:^;:™:"- refect, ho. i. i' »"---';;-rdJ™"r;;;;
toconeiliate, in safeKnarding them, the ,„, ,.t,„c,ple -

.
ch .k 'l""™^'

,„,„.

;;i«r=;K'"r;ei^^:="-:« -^o! * l, /ha, .hieh ....
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It affirms that the dominant factor in tho era upon which wc are entering should be works
which spring from the need of concord and which are made fruitful by the collaboration
of States seeking the realization of their legitimate interests in a durable peace governed
by justice.

The task accomplished by the Hague Conference in this direction is indeed meritorious
and noble. It is in keeping with the magnanimous sentiments of the august initiator
of the Conference. It will have the support of public opinion everywhere, and will, I hope,
receive the commendation of history.

I shall not, gentlemen, enter into the details of the Act which many of us have just
signed. They are set forth and analysed in the mcomparable report which is in your hands.

At the present moment it is perhaps premature to judge as a whole the work which
has barely ended. We are still too near the cradle : we lack the perspective of distance.
What is certain is that this work, undertaken upon the initiative of the Emperor my
august master and under the auspices of the (Jueen of the Netherlands, will devdop in
the future. As the president of our Third Commission said on a memorable occasion,
' The further we advance along the highway of time, the more clearly will the importance
of this work appear '.

Well, gentlemen, the tirst step has been taken. Let u> unite our good-will and profit
by experience.

The good seed is sown. Let the harvest come.
As for me, who have reached the end of my career am' the decline of life, I consider

it a supreme consolation to see new prosi)ecfs opening up for the good of humanity and
to be able to peer into the brightness of the future.

Closing address of Mr. de Beaufort, Minister of Foreign Affairs of the

Netherlands, July 29, 1899 *

Before to-day's session closes I desire to say a few words.
It has been a source of happiness to the Government of the Netherlands to sec you

here. We have followed your deliberations with the greatest interest, and rejoice that
your labours have borne fruit.

If the Peace Conference has not been able to realize tlie dn'ams of Utopians, the fact
should not be lost sight of that in this respect it is like all gatherings of serious and intelligent
men who seek a practical goal. If, on the other hand, the Conference has disproved the
gloomy predictions of pessimists, who beheld in it merely a generous effort about to be
lost in the utterance of a few wishes, it has proved by this very fact the clearsightedness
of the august monarch who chose a propitious time for its meeting.

It IS not my desire to emphasize at the present moment the great importonce of the
results accomplished. It is true that it has not been possible to express unanimous
agreement upon the principle of disarmament in a practical formula applicable to the
mternal legislation of the different countries and in harmony witli their divergent needs.
Let us remember in this connexion the saying of an eminent historian, the Uuke of Broghe,
who a few weeks ago remarked in speaking of the Conference :

' We are living at a time

' I'rocts-i'erLaux, pt. i, p. [<•,-.



THE PEACE CONl EKENTE Ol- WOH

l-n as much account should be taken of the moral effect of an important measure a,

oi its material and '"^"^"l-''"
T^^V'^'^'l^^ W^ionTaTready perceptible, will make
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Munster. German Ambassador at Paris, delegate

FINAL ACT OF THE INTERNATIONAL PEACE CONFERENCE

'

The International Peace Conference, convoked in the best interests of humanity
by His Majesty the Emperor of All the Russias, assembled, on the invitation of the
Government of Her Majesty the Queen of the Netherlands, in the Royal House in
the Wood at The Hague, on May i8, 1899.

The Powers enumerated in the following list took part in the Conference, to
which they appointed the delegates named below :

Germany :

His Excellency Count

plenipotentiary.

The Baron von Stengel, professor at the University of Munich, second delegate.
Dr. Zorn, Judicial Privy Councillor, professor at the University of Konigsberg,

scientific delegate.

Colonel Gross von Schwarzhoff, Commandant of the sth Regiment of Infantry.
No. 94, technical delegate.

Captain Siegel, Naval Attach* to the Imperial Embassy at Paris, technical
delegate.

Austria-Hungary :

His Excellency Count R. von Welsersheimb, Ambassador Extraordinary and
Plenipotentiary, first delegate, plenipotentiary.

Mr. Alexander Okolicsinyi von Okolicsna, Envoy Extraordinary and Minister
Plenipotentiary at The Hague, second delegate, plenipotentiary.

Mr. Cajetan Mrty von Kapos-M«re, Counsellor of Embassy and Chief of Cabinet
of the Minister for Foreign Affairs, assistant delegate.

Mr. Heinrich Lammasch, professor at the University of Vienna, assistant delegate.
Mr. Victor von Khuepach zu Reid. Zimmerlehen and Haslburg, Lieutenant-

Colonel on the General Staff, assistant delegate.

Count Stanislaus Soltyk, Captain of Corvette, assistant delegate.

Belgium :

His Excellency Mr. Auguste Beernaert, Minister of State, President of the
Chamber of Representatives, delegate plenipotentiary.

The Count de Grelle Rogier, Envoy Extraordinary and Minister Plenipotentiary
:

at The Hague, delegate plenipotentiary.
The Chevalier Descamps, Senator, delegate plenipotentiary.

' I'r,hh-ierbiiux, pt. i. a]ipcnilix, |>. i.
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China

M7Yang YU. Envoy Extr.ordini^y and Mini.ter Plenipotentiary at St. Petar.-

burg, firit delegate, plenipotentiary.

Mr. Lou Tieng-ttiang, lecond delegate.

Mr. Hoo Wei-teh, second delegate.
M.u».t.

Mr. Ho Yen-Cheng. Counsellor of Legation, assistant delegate.

^h^Uin Fr. E. Bi.le. Envoy Extraordinary and Minister Plenipotentiary

"r j"'c^'

F
':!:^-rrSr Of Artmery. ex-Minister for War. second

delegate plenipotentiary.

'"
Mrw" rLi,« d. vm. U„a,i.. E„.o, E.t,..,di,..„ .nd MW..., P.»i.

Brussels, assistant delegate.

The United States of America :

. n i-

hTXL^', Mr. Andrew D. Wh,,.. Uni.rf S,.t« Amk^do, .. B.r,.„.

""•rh'SSS low. p,«id.m o, .h. Co,u„.,. U„i..,.«, .. N.W York,

'*T^Sd nSe„,o, E«r.«,d.«r, „d Mi„,.„r P,..ip<.„.«.ry ., Th.

"Tp«:;*«::4'T°trj;'s.i,.d s..,.. «..,. d.,.,... p,»ipo,.„,i„,.

Mr WillUm Crozi.r. C.puin oi ArtlU.ry. d.kg.tr pl.mpot.nti.ry.

M,; Fr.d.ri.k W. Holls .d.oc... .. N.w Yo,. d.l.g... .nd ..cr..„, to th.

delegation.

The United States of Mexico : „ . j , .

Mr de Mier. Envoy Extraordinary and Minister Pl«,«««««iar. at Par.s, delegate

''"Mr'S^Minister-Resident at Bruss.is, del««^ ,.^r.^y.

MrTion Bourgeois. ex-Presiden^ of Counx:U «-Mi««« ^r Fore.gn Affairs,

u , ^1 tv.» fhamber of Deputies, -rrst oeieaate. pienifflwraEsarr.

"'t Geo;ges BrhTurd.lvo; Extra.rd««rv^ M.n^ P.«.potent.ary at The

Hague, second delegate, plenipotentiary.
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The B.t.,, dEttournellef d« ConiUnt. Minuter Plenipotentiary, member of the
Chamber of Deputies, third delegate, plenipotentiary.

Mr. Mounier. General of Erigade, technical delegate.
Mr. P*phau, Rear-Admiral, technical delegate.
Mr. Louis Renault, professor of the Faculty of Law at Paris. Legal Adviser to

the Ministry for Foreign Affairs, technical delegate.

Great Britain and Ireland :

His Excellency the Right Honourable Sir Julian Pauncefote. member of Her

fjTiC ^T^
^°""'"' A'"''*"*'*"^ Extraordinary and Plenipotentiary of the

United Kingdom at Washington, first delegate, plenipotentiary.
Sir Henry Howard, Envoy Extraordinary and Minister Plenipotentiary at The

Hague, second delegate, plenipotentiary.
Sir John A. Fisher, Vice-Admiral, technical delegate.
Sir J. C. Ardagh, Major-General, technical delegate.
Lieutenant-Colonel C. A Court, Military Attache at Brussels and The Hagne

assistant technical delegate.
'

Greece :

Mr. N. Delyanni, ex-President of the Council, ex-Minister for Foreign
Affairs, Envoy Extraordinary and Minister Plenipotentiary at Paris, delegate
plenipotentiary. *

Italy :

KinSlJf'r'!*H?
^"""^f^'g^*- '»*«•" Ambassador at Vienna, Senator of theKingdom, first delegate, plenipotentiary.

Count A. Zannini, Envoy Ext.aordinary and Minister Plenipotentiary at TheHague, second delegate, plenipotentiary

pleJpo'tentilr^'
""""^ ^°"''''^' ""'""'^ '" ^'^ '**"*" ^''^"*'"-^' *»'-<» '•«'«««t«^.

The Chevalier Louis Zuccari, Major-General, technical delegate
The Chevalier Augu.te Bianco, Captain, Naval Attach* to the Royal Embassyat London, technical delegate.

"imoassy

Japan :

St Petlfh"°" «"?!'!"• ^"''? E'^traordinary and Minister Plenipotentiary atbt. Petersburg, first delegate, plenipotentiary.
Mr. I. Motono, Envoy Extraordinary and Minister Plenipotentiary at Brusselssecond delegate, plenipotentiary.

orusseis.

Colonel Uehara, technical delegate.
Captain Sakamoto, Japanese Navy, technical delegate

-nnl'' M***? J^'***'
P'°f*"°' °* international law at the Superior Military Schooland the Naval School of Tokio, technical delegate.

in
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Luxemburg :

His Excellency Mr. Eyschen, Minister of State, President of the Grand Ducal
Government, delegate plenipotentiary.

The Count de Villers, Charg« d'Affaires at Berlin, delegate plenipotentiary.

Montenegro :

His Excellency Mr. Staal, Privy Councillor, Russian Ambassador at London,
delegate plenipotentiary.

The Netherlands :

Jonkheer A. P. C. van Karnebeek, ex-Minister for Foreign Affairs, member of the
Second Chamber of the States-General, delegate plenipotentiary.

General J. C. C. den Beer Poortugael, ex-Minister for War, member of the Council
of State, delegate plenipotentiary.

Mr. T. M. C. Asser, member of the Council of State, delegate plenipotentiary.
Mr. E. N. Rahusen, member of the First Chamber of the States-General, delegate

plenipotentiary.

Captain A. P. Tadema, Chief of the Staff of the Netherland Navy, technical
delegate.

Persia

:

Aide-de-Camp General Mirza Riza Khan, Arfa-ud-Dovleh. Envoy Extraordinary
and Min.ster Plenipotentiary at St. Petersburg and Stockholm, first delegate, pleni-
potentiary.

Mirza Samad Khan, Momtas-es-Saltaneh, Counsellor of Legation at St Peters-
burg, assistant delegate.

Portugal :

The Count de Macedo. Peer of the Kingdom, ex-Minister of Marine and the
Colonies, Envoy Extraordinary and Minister Plenipotentiary at Madrid, delegate
plenipotentiary.

Mr. d'Ornellas de Vasconcellos. Peer of the Kingdom, Envoy Extraordinary
and Minister Plenipotentiary at St. Petersburg, delegate plenipotentiary.

The Count de Selir, Envoy Extraordinary and Minister Plenipotentiary at The
Hague, delegate plenipotei.tiary.

Captain Augusto de Castilho, technical delegate.
Captain on the General Staff Ayres d'Ornellas, technical delegate.

Roumania :

Mr. Alexandre Beldiman, Envoy Extraordinary and Minister Plenipotentiary at
Berlin, first delegate, plenipotentiary.

Mr. Jean N. Papiniu, Envoy Extraordinary and Minister Plenipotentiary at
The Hague, second delegate, plenipotentiary.

Aide-de-Camp Colonel Constantin Coanda, Director of Artillery at the Ministry
for War, technical delegate.
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Russia

:

9

deleg"teSpo"tent.^.^**^'
''"^ Councillor. Russian Ambassador at London

of the Imperial Ministry for Forei
' aS" d"e?' /'T'

"' '"' ^'"* Department
Mr. Raffalovich, CoLcillor of St-V. a

^ P'«~Potentiary.

for Finance, technical delegate
'^ '" ^'*"" °* *'^«' ^""Perial Ministry

delegate.
"*'*' Lieutenant, professor of jurisprudence, technical

Serbia :

Siam :

Sweden and Norway :

*

Sweden :

C.P...n C. A. „. ,. „,„„„^, 3„.,,.^ ^^^ _^^^^^^^^
Norway :

...8....
• ^'""""- S»'S".»-G.™r.l of ,h. a™, .„d N,.,, ,„h„i,^
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ill

SwitxerUnd :

p,^,o,dinary and Minister Plenipotentiary at Berlin,

Dr. Arnold Roth. Envoy Extraordinary an

delegate plenipotentiary.
Councillor, delegate.

•^9S£rr,1^'"-« -— ."
-"— -•-

plenipotentiary. ^j .^e Staff, delegate plenipotentiary.

plenipotentiary. Attach* at Belgrade, second delegate.

Major Christo Hessaptchieff, Military ai

plenipotentiary.
^ i,,lv 20 1899, in which the constant

in a series of meetings, »>^tween May x8 and July
..^^^^^^^^^

^^ ^^^ ^^^^^^^ ^

desire of the delegates above
-"^^t^":;^Ltor of the Conference and the

«iKU the eenerous views of the augu«
aereed, for submission tor

S^tlonl of ?heir Governments.
^^^^^1^::::\,::LZ1o.s and Declarations

signature by the plenipotentiaries on the ex

enumerated below and annexed *„ he pr^s
.^^^^^^^.^^^j .i^p tes.

I Convention for the pacific
f"^'"T.y.toms of war on land.

II. convention
-^^^^^^l^^::^tl^::: ^^i>^^ of the principles of the

III. Convention for the adaptauon

Geneva Convention of August 22, 1864.

r t^l^^Srr of projectiles, the only object of which is the diffusion

of asphyxiating or deleterious gases.
^^^^^^ ^^^jiy i„ the human

at The Hague. Conference has adopted unanimously the

Guided by the same sentiments, me

following resolution :
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The Conference is of opinion that the restriction of military charges, which are
at present a heavy burden on the world, is extremely desirable for the increase
of the material and moral welfare of mankind.^

It has, besides, uttered the following vaux :

1. The Conference, taking into consideration the preliminary step taken by the
Swiss Federal Government for the revision of the Geneva Convention, utters
the vau that steps may be shortly taken for the assembly of a special Conference
having for its object the revision of that Convention.

This vceu was voted unanimously.

2. The Conference utters the vaeu that the questions of the rights and duties
01 neutrals may be inserted in the programme of a Conference in the near future.-

3. The Conference utters the vceu that the questions with regard to rifles

and naval guns, as considered by it, may be studied by the Governments with the
object of coming to an agreement respecting the employment of new types and
calibres.

4. The Conference utters the vau that the Governments, taking into con-
sideration the proposals made at the Conference, may examine the possibility of
an agreement as to the limitation of armed forces by land and sea, and of war
budgets.

5. The Conference utters the vceu that the proposal which contemplates
the declaration of the inviolability of private property in naval warfare may be
referred to a subsequent Conference for consideration.^

6. The Conference utters the vceu that the proposal to settle the queiition
of the bombardment of ports, towns, and villages by a naval force may be referred
to a subsequent Conference for consideration.^

The last five veeux were voted unanimously, saving some abstentions.

In faith of which, the plenipotentiaries have signed the present Act, and have
affixed their seals thereto.

Done at The Hague, July 29, 1899, in a single original, which shall be deposited
in the Ministry of Foreign Affairs, and copies of which, duly certified, shall be
delivered to all the Powers represented at the Conference.

[Here follow signatures.]

Oral Repo.t of Mr. Louis Renault on the Work of the Drafting Committee
of the Final Act, July 25 and 27, 1899*

Mr. Renault reminds thi- Conference that by its direction Messrs. Asser, Chevalier
Decamps, Setli Low, Martens, Merey von Kapos-Mere, his Excellency Count Nigra.
Renault, and Baron von Stengel met to decide conjointly upon the te.xt of the Final Act,

' This resolution was Lonlirmed b\- tlu- Si omi Peacr Conferenci- f.U. pusl.m. 140, |S<). • cf p,
' For the Convention adopted by the Second Conference, see p,;l'

' Proies-ieriiati*, pt. i, pp. 71, 15^. 157.

'. I'

.(. p.

P- t)Q3.

.'!'..

',!,"•
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22 FINAL ACT OF THE PEACE CONFERENCE OF 1899

containing the result of the labours of the Conference. Upon the refusal of his

Excellency Count Nigra, who had been elected president of the committee, to serve, this

ofl&ce was filled by Mr. Asser.

Mr Renault has been charged to make an oral report on the resolutions of the

committee. He hopes that the Conference will receive this extemporaneous report with

indulgence.
, ,, i, • , »,„

The first question which came up was as to what designation should be given to the

Final Act which is before the Conference.

Should it be called Final Act. Protocol, or Prods-verbal ? The committee was of the

opinion that the denomination ' Final Act ' would be more in keeping with the importance

of the work of the Conference, and that title was decided upon.

As the aim of the Final Act was to state the results of the deliberations of the Con-

ference the query arose as to whether this document should bear the signatures of all

the delegates who took part in the work, or only the names of the delegates plenipotentiary.

It was believed that it was proper to mention in the preamble the names of all the delegates

who took part in the work, and at the same time to conform to the custom that a diplomatic

Act should be signed only by plenipotentiaries, and the foUowi-g text was adopted in

this respect

:

The International Peace Conference, convoked in the best interests of humaiuty

bv His Majesty the Emperor of All the Russias, assembled, on the invitation of the

^vemment of Her MajSty the Queen of the Netherlands, in the Roy-l House in

the Wood at The Hague, on May i8, 1899.
. , ^ ,

ThrPowers enui^erated in the foll6^g Ust took part in the Conference, to

which they appointed the delegates named below

:

Here follows the enumeration of all the delegates appointed, whether pleni-

potentiary or not.

After which will come the following formula :

In a series of meetings, between May 18 and Ju., , 1899, in which the constant

desire of the delegates above mentioned has been v realize, in the fullest manner

Dossible the eenerou« views of the august initiator of the Conference and the inten-

tions of' their Governments, the Conference has agreed, for submission for signatm^

by the plenipotentiaries, on the text of the Conventions and Declarations enumerated

below and annexed to the present Act.

This instrument indicates, therefore, that all the deKgatcs have taken part in the

w.irk of the Conference, but that only the plenipotentiaries have the right to si^'n the

Final Act.
, . ,-

The Final Act ne.\t states that the Conference has adopted the text of three t onvontions

and three Declarations. It must be noted here that the signing of the Final Act is not

equivalent to the signing of the Conventions and Declarations. The Final Act iia.'^ no

other purpose than to state that the Conference has reached such and such decisions, and

that the plenipotentiaries may therefore sign it without in any way whatever binding

their Governments in so far as the clauses of the Conventions and Declarations are

concerned.

These latter, on the contrary, will not become binding until they have been ^lgned.

and they may even be signed by other plenipotenti.iries than those who are here assembled.

Moreover, tliey form so many separate acts each one of wliiih has its own force. Con-
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sequenUy one State may sign them aU, while another State may sign only some of them
It .s therefore evident that the Final Act and the Conventions and Dedarat ons mL b^;different signatures and a different number of signatures

^rauons may bear

ThequestioncameupastowhatdatetheConventionsandDeclarationsshouldbear
The.dea^ solution clearly would have been that all the States represented at the Conferencem.ght be m a p<«,t,on to sign all the acts at the same time and forthwith At

"

un ortunately probable that this will not be the case, an attempt has been madeVo for^a hnk between the various signatures. It is to be supposed that several States willZthe Conventions at the same time that they sign the Final Act. The Convention 21
^t^TT '':i''°"

'\^'^" ^'^ ^^"^ ^^^^ ^^ ^•^^ P'"^ Act. ana these Conventions

m,,;^ iMK'^T"^
'' '9«o. conditions will change and the States which have not signedmust If they desire so to do. avail themselves of the adhesion or accession clause wS

a^es^orrforpr':
x"""

'' "^"-^^'°"' -' ''- -'- °^ -' ^^^-*- -

wilMaifundpft'h" ""^^"^'f
'^'\ States, even though represented at the Conference,wll fall under he common law, unless they sign before December 31 of this year

follovIJng f^rii
""'"" " enumeration of the Conventions and Declarations in the

li Snv!nJ!°"
^°' the pacific settlement of international disputes.

II. Conven ion respecting the laws and customs of war on laVid

Geneva ^Z^Z Klu^t'T.^^Jt "
"""""' ""'"^ °' *'^ ^""^'P''^^ ^^ ^^^

IV. Three Declarations

:

at Th^HaS^ "^ represented at the International Peace Conference

by the1ddiZ??th
'' > '' *'!''

°'u^'
'''"'' °' *'"^ Declarations above has been completed

covl ?h
''^"'' '"'^ ^ ''"""*^ ^^'^ * ^'^^d envelope which does not entirely

m t e text wLl" rr''
"'"'

r'^'°"^
'• ^''^ "^'^^^^ °^ -^'°""g ^''^ -tire lormu a

bb eviation whil
^ ^^ ^' 7'^'" ^^"bts which had arisen as to the advisability of the

matter whih.h .'"'f
"* '"' "^^'^ " "°^ ^^^^^^"^"^ ^ modification of th.: subjectmatter which changes the character of the provision

th. Conve'nTinl?°*H'n""f
'""''" '^'' ** '^"'^ ""* *^°"8l.t wise tomentici the votes upon

hat thev"rVh . H T'°"''
''''' "^^°" ''' *^*^ '^ ^^'^'^ ^'^^ F'"-' A-t ^'ates only

nadv^sable th!r.?
'^

,
'"^ '" "" ^"^ ^'"P"^^ ''''' '^''y ^"^ ^PP^^^^. It appeared

aunll mm,
'^'"^°'' '°

r""°"
^'"^'''^^ '^"^ Conventions and Declaratmns received

SpprovaYor'"'- ^^?Pr"'^'^^^^'"^'''^P"^«'--"y^>-P'^--n-^^howingtnur appro\ al 01 approval-by signing or not signing.
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ill

H;;

The Final Act next contains a resolution, which was unanimously adopted upon the

of the material and moral welfare of mankind.

received a unanimous vote or what majority they obtamed.

The Final Act presents the vaeux in this form :

for its object the revision of that Convention.

This vceu was voted unanimously.
„„.,<,tinn of the rights and duties

„ ,o thi ligation of armed lom^ by I"''
"i"*'; "t,fSh Smplate. Ih,

.JaJ.?o„St™n;i.Sy'S ;S;it4»;Kavl,rL .ay £.W
to a subsequent Conference for consideration.

.
^^ 5^^^ the question

o, ria=r«, ;2£.'.'i™r»?;!uS« i:rs'vaS°o„c .ay ^u...

Finally the Final Act ends with the following formula :

» . . u „

In faith of which, the plenipotentiaries have signed the present Act. and have

to all the Powers represented at the Conference.

Mr, Renault, in concluding, reminds the Conference of the fact tl.at ^tje request „.

Baron Bildt the wor.ls
' States ' or Governments were replaced in this last clan .

,

^ well as in the second paragraph of the preamble which follows the Declarations. In

''TSen^'I^ates that it is his duty to give a brief account of the Propositions which

the Committee submits to the Conference concerning: (D the Convention re a ing

the laTand customs of war on land; (2) the Convention for
»^; -^^P*^^^^^^^^^

maritime warfare of the principles of the Geneva Convention of August 22. 1864 . (3)
'lu

• I'rocis-vfrbatix, pt. i. p. I5^-

Mn
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three Declarations concerning the prohibition of asphyxiating projectiles, the launching
of explosiver from balloons, and the use of bullets which expand in the human body.

The Drafting Committee has inserted each of these decrees of the Conference between
a preamble and final clauses.

In the matter of the first Convention,' relating to the laws of war on land, the drafters
of the preamble have endeavoured to combine the object of the Convention with the object
of the Conference. It has been their desire thus to form a link between this work and the
work accomplished at Brussels twenty-five years ago, also a result of the initiative of the
Russian Government

.
l-inally, there has been incorporated in this preamble the declaration

made by Mr. Martens, as unanimously votid by the Second Commission and by the
Conference. The following text was adopted :

Considering that, while seeking means to preserve peace and prevent armed con-
flicts between nations, it is likewise necessarv to bear in mind the case where an appeal
to arms may be brought about by events which their solicitude could not avert

;

Animated by the desire to serve, even in this extreme casi-, the interests of
humanity ami the ever progressive needs of cixnlization

;

Thinking it imjwrtant, with this object, to revise the general laws and custom>
of war. eitlier with a view of defining them with greater precision or of confining
them within such limits as would mitigate their severity as far as po.ssible

;

Inspired by these views which are enjoined at tht' prese-nt day, as they were
twenty-five years ago at the time of the Brussels Conference in 1874, by a wise and
fitner<>u> foresight

;

Have, in this spirit, adopted a great number of provisions, the object of which
IS to ileluif and govern the usages of war on land.

According to the views of the high c()ntracting Parties, theso provisions, the
wording of which has been inspired by the desire to diminish the evils of war, so far
as military requirements permit, are intended to serve as a general rule of conduct
tor the belligerents in their mutual relations and in their relations with the inhabitants.

It has not, however, been found possible at present to concert regulat'ons cover-
;

ini,' all the circumstances which arise in practice.
' On the other hand, the high contracting Parties dearly do not intend that un-

foreseen cases should, in the absence of a written undertaking, be left to the arbitrary
;

judgement of military- commanders.
Tntil a more complete code of the laws of war has been issued, the high con*; .v;i-

s, ing I arties deem it expedient to ileclare that, in cases not included in the Regulations
I

ad.ipted by them, the inhabitants and the belligerents remain under the protection
an(l the rule of the principles of the law of nations, as thev result from the usages
."jtabhshed among cmlized p<'oples. from the laws of humanity, and the diciutes

;;
ot the public conscience.

I'hey declare that it is in this sense esix-ciailv that Articles i and 2 of the Reizula-
t'ons adopted must be understood.

The high contracting Parties, wishing to conclude a Convention to this effect,
Mavc appi.inted the following as their plenipotentiaries, to wit : . . .

Who, after communication of their full pow. is, found in good and due form
iiavi- agreed upon the following :

i Mr. Renault, before reading the five articles which follow this preamble, explains that
jtlie Drafting Committee is of the opinion that it is preferable not to incorporate in the
Convention itself the text of the sixty articles adopted relating to the laws and customs
of war. but to give them the form of separate Regulations, which should be annexed to

|the Convention. It goes without saying that this method of procedure does not render

.41^
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the rules contained in this annex any the less binding, and that its only object is to prevent

the awakening of certain susceptibilities. In this way it is clearly brought out that these

rules are not a recognition of the right of force. Each Power merely engages to limit the

action of its troops in case of war.

Consequently, the five articles will have the following form :

Article i

The high contracting Parties shall issue instructions to their armed land forces,

which shall be in conformity with the ' Regulations respecting the laws and customs

of war on land ' annexed to the present Convention.

Article 2

The provisions contained in the Regulations referred to in Article I are only

binding on the contracting Powers, in case of war between two or more of them.

These provisions shall cease to be binding from the time when, in a war between

contracting Powers, a non-contracting Power joins one of the belligerents.

Article 3

The present Convention shall be ratified as speedily as possible.

The ratifications shall be deposited at The Hague.

A proch-verbal shall be drawn up recording the receipt of eacn ratihcation, and

a copy, duly certified, shall be sent, through the diplomatic channel, to all the con-

tracting Powers.
Article 4

Non-signatory Powers are allowed to adhere to the present Convention.

For this purpose they must make their adhesion known to the contracting Powers

by means of a written notification, addressed to the Netherland Government, and by

it communicated to all the other contracting Powers.

.\rticli: 5

In the event of one of the high contracting Parties denouncing the present

Convention, such denunciation would not take effect until a year after the written

notification made to the Netherland Government, and by it at once communicated

to all the other contracting Powers.

This denunciation shall have effect only in regartl to the notifying Power.

In faith of which the plenipotentiaries have signed the present Convention and

have affixed their seals thereto.

Done at The Hague, the . . . one thousand eight hundred and ninety-nine, in a

single original which shall remain deposited in the archives of the Netherland

Government, and copies of which, duly certified, shall be sent through the diplomatic

channel to the contracting Powers.

In so far as .\rticlc 2 is concerned. Mr. Renault observes that it merely sanctions the

common law in the matter of the binding effect of the Regulations, which can concern

the contracting Powers only in their relations with each other. The same rules are to l*

found in the Declaration of St. Petersbrrg.

.\rticle 3 contains the usual clauses .n the matter of ratification. The form of the

deposit of ratifications has, however, been simphfied. It was not necessary to reserve

the right of parliaments to intervene ; each sovereign or head of a State must decide to

what extent he is free to ratify the Convention—whether he requires the authorization

of the parliament in order to ratify, or the passage of a law to give effect to the Convention.

.\rticle 4 concerns adhesion. The question arose as to whether the Convention should
i
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be open or closed. After a little hesitation, the first of the two solutions was decided upon
and It was deeded that all States, even those not represented here and those that h7ve
not signed the Convention, might sign it later. The simplest possible method of procedure
has been adopted for this adhesion.

Article 5 concerns denunciation. It is evident that the Convention should not be
a perpetual engagement. What, then, should the procedure be, if one of the contracting
Parties desires to withdraw ?

*

Although, in principle, this last hypothesis should not be provided for, it nevertheless
seemed moreprudent to consider it. A case might arise where a State, on the eve of war
might suddenlyannounceitsintentiontodenouncetheConvention. In order to avoid abuses
of this kind, It was decided to specify the method of procedure m the matter of denunciationm a clause tending rather to restrict its effect than to encourage its exercise. Moreover
States will adhere more readily to a contractual engagement, if they know in advance that
according to the letter of the law, they may free themselves at a given time, without making
their denunciation appear almost violent, as it would in the absence of a special clause

Mr. Renault passes to the Convention 1 for the adaptation to naval warfare of the
pnnciples of the Geneva Convention.

He says that the preamble of this Convention recalls by its f.,rm an.! modest proportions
that of the Geneva Convention itself. It is in the following words :

Animated alike by the desire to diminish, as far as depends on them the ine\-itable

tTenSY^''nf /hT"'^''
^d wishing with this object fo adapt to m^ritfme warSe

They have, in consequence, appointed as their plenipotentiaries, to wit • .

a^PPH nn fh
' coinmunication of their full powers, found in good and due form, haveagreed on the following provisions :

. , » c

Here follow the ton articles adopted by the Conference, which have been incorporated
in the Convention.

^rticle II and those that follow only rep.at the clauses of the Convention concerning
the laws of war. 1 hey are drawn up in the following tcnns ;

Article ii
The rules contained in the above articles are binding only on the contractinePowers, in case of war between two or more of them

> » ine contracting

The said rules shall cease to be binding from the time when, in a war betweenthe contracting Powers, one of the belligerents is joined by a non-contraakig Power

Article 12
The present Convention shall be ratified as soon as possible
the ratifications shall be deposited at The HagueM ^h.'^^^'fi °1 ''f*!,

'^t'fi^tion a prods-verbal shall be drawn up, a copy of

Tracting Powers
' ''"' '^'"''^^ ^^^ diplomatic channel to all the con-

Article 13

i8fi^T','f"^l'"'^ ?°*!"
'''''''' ''^''^ accepted the Geneva Convention of August 221864. may adhere to the present Convention.

^"Susi. ^^,

For this purpose they must make their adhesion known to the contracting Powers

' /'(IS/, p. l;(,.

'f.\-
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by means of a written notification addressed to the Netherland Government, and by

it communicated to all the other contracting Powers.

Artkxk 14

In the event of one of the high contracting Parties denouncing the present

Convention, such denunciation shall not take effect until a year after the notification

made in writing to the Netherland Government, and foilhwith communicated by

it to all the other contracting Powers.

This denunciation shall have effect only in rcgiir.l to the notifying Power.

In faith of which the respective plenipotentiaries have signed the present Con-

vention and have affixed their seals thereto.

Done at The Hague, the ... one thousand eight hundred and ninety-nine, in

u single original, which shall remain ileposite<l in the archives of the Netherlaml

Government, and copies of which, duly certified, shall be sent through the diplomatic

channel to the contracting Powers.

Mr. Renault points out the fact that Article ij alone presents a slight difference in

tile matter of adhesion.

It is clear that, in order to adhere to stipulations whicli are based upon the Geneva

Convention, that Convention itself must first have been accepted. It cannot be considered

restrictive, since, inasmuch as the Geneva Convention i> open, nothing is easier than to

adhere to it first, according to the form provided by that Convention itself, and to accede

then to the Hague Convention, in conformity with Article 13.

Mr. Renault then passes to the three Declarations.

He explains that these Declarations are preceded l>y a very simple preamble which

is identical for all of them. It is in these terms :

The undersigned, plenipotentiaries of the Powers represented at the International

Peace Conference at The Hague, duly authorized to that effect by their Governments,

Inspired by the sentiments which found expression in the Declaration of St. Peters-

burg of November 29 (December 11), 1868,

Declare . . . &c.

Mr. Renault points out tluit the form of this preamble does not imply the adhesion

of the signatory States to the Convention of St. Petersburg of 1868. It means merely

that these States, even though they have not signed the said Convention, neverthel^•^^

consider it wi,>e 'to be inspired by the sentiments which found expression in the Declaration

of St. Petersburg '. They are free, if they so desire, to complete at some future time this

manifestation of their sentiments by formally adhering to the Convention of 1868.

As to the final clauses, they are likewise identical in the three Declarations and tlicy

correspond exactly with the final provisions of the Conventions relating to the laws of war

and the ' Red Cross '.

They are thus formulated :

The present Declaration shall be ratified as soon as possible.

The ratifications shall be dejwsited at The Hague.

A proccs-verbal shall be drawn up on the receipt of each ratification, a copy 01

which, duly certified, shall be sent through the diplomatic channel to all the con-

tracting Powers.

Non-signatory Powers may adhere to the present Declaration. For this purjwse

thcv must make their adhesion known to the contracting Powers by means 0!
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E'f.i'JrT'i'T .?'".'"'." '"'" »"'y '" '"K"'! '" "<' notilyins Power

First Declaration '

The contractins Powers agree to abstain from ti.e use of projectiles the only object ofwhich IS the diffusion of asphyxiating or deleterious gases.

Second Declaration '

The contracting Powers agree to abstain from the use of bullets which expand or
flatten easily in the human bo<ly, such as bullets with a hard envelope which does noentirely cover the core or is pierced with incisions.

Third Declaration
The contracting Powers agree to prohibit, for a term of five years, the launching ofprojectiles and explosives from balloons, or by other new methods of a similar "aS.
Mr. Renault'pres^ents. in the nameof the Drafting Committee of the Final Act an oralreport on the preamble and the final provisions of the Convention for the pac ficTettSment of international disputes '.

^

He says that the preamble merely repeats in a way the headings of the chapters ofthe Convention. The text is the work of the eminent reporter of th'e Third Comm onTherefore, it is unnecessary to speak of it at any length.
onimission.

The final clauses are contained in Articles 58 to 61.

»

Article 58, which concerns ratification, and Article bi . which contemplates denunciation

Tti: -t' ""^r'T'
"'
r"^""r ^' ^'^' '^' ''"'^ "^"•^" '" '^' Conventions rSmgne laws and customs of war on land ' and ' adaptation to naval warfare of the principles

the Geneva Convention o 1864 •. They are identical and concordant provisions. Itonly necessary to refer back to the explanations previously given

of .h^'lt' ^r
*""* ? ^'''"?-

'u'
"'^"''' "^ "^'*"'=*'°"- Thi-y differ from the final clauses

hL n rfn i^"""'",
"''7^"^ "'" absolutely open except for the slight difference whichhas already been indicated with respect to the Convention relating to the Red Cross

>Z:t^^:!l t^ese .^.larafons in the Secc, Confervnc, see ,„^,^,. s,„I'rocis-verbaux, pt. i, p.
I'P- 41, 4-'.
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The present Convention . ontcmplates two ,l..t.rent ,
..nd.t.ons^ a _^»«^"«" ''"

been made K-tween Pow.r. represented at th. Conference .nd th...e «.nh are not.

Articles 50 and 60 provuU for these two condilionx.
„4,,^,in<7

T^ Powers represented at The Hague have tu.. n.e.hods of beconunK -"»«*=""«

Par .es they may sign .mmed.ately, or befo,. December 31. iSl'.- Alter hat date

fhev will have to odL to the Convention ; but they have tl>e n,hl so tu do Ihe.r

Idhes^on .sTubilct to the same rules as those wh.ch govern the other tw.. Conventions.

n:;.:"';;:;;d^t:^^..se of Powers .. represented at the Conference. Jjuch

Powers m iv adhere to the Convention, but the conditions of their adhesion are reserve.i

for a fuZagrtmenVbc-tween the contracting Powers. Ihey. therefore, have not the

same right as is recognizi-d with respect to the Powers represented.

Th" V ry simple solution was not reached in a very simple way. It gave rise to l.vel>

and lengtiy discussions, which changed the modest character of the Drafting Cmm te.

and caused it to take up questions which were diplomatic and pohtical rather than quest ion>

ofstvle and wording Ihe reporter bt-lieves that he cannot bt-tter state the differem

It m whtrwe" upheld in the committee than by repeating to the Conference th.

following address, deliv' red at the last session of the committee by Mr. Asser, its preside,.,

which summarizes most completely the origin of Article (h..

Gentlemen- The discussions of international gatherings like our Conference

assume™esthT character of parliamentary debates, at others that of diplomat,,

"'"^nuie matter with which the Drafting Committee has had to deal these last fe«

'*^^The^i:httilxrr:;:iets:t;i:S^:;^aiopinionso
our committee ^nd of' the delegates who have *-- e-;^^^^^^
or» aiihiprt—Still more than in discussions of a different nature—to tnt sancuon

Z GoS.nent" md! on the other hand, to reach a practical result unanimity .

'"*^\T7rom 'this doul.k. point of view, we consider the impression which the discussion-

of tLyea^twdavs an bound to make, I believe I may state that all of us (delega t.

-

01 tntseiasi u» ua% a.
nossible to bring about adhesion to thi

Convtnt on n at n^ u in v
Conference ; but that, at the same time, th. r

Exists rgr.: , ; rt n^o opinu n a to whether the right to adhere should be grant..

aWlullv i,r 'h.' uld be dependent upon certain conditions ;
and, in the latter ca.

""
On'll:' .rSr.; wal'w^mly argued that the Convention witl, which we ar.

dealing 1 ould b.^^ompletelv assimilated to the other Conventions, the text o which

S^bll'en
'

Ucided upon by the Conference-which assimilation was, indeed, votc^ bv

thp Committee of Kxamination of the 1 bird Commission.

Tr™plu7tb:. absolute right of all Powers to adher.' to the Cnvenfon by me.m-

"'"^Xm:^ was maintained that this right should dep-nd eith.;r o„ .1^

expnss consent of all the contracting States, or on the.r tact consent, which thj^

wo'^W be considered to have given if, within a fixe.l tun..,
"^, P^aY .'Kit

''

adhesion
• or lastlv, on th.- consent of a majority, in the sense that the adh.-i.,

shoul. in c°[ie of opp.,>iti..n, be sanctioned bx a vote of the Pennanc., Couna.

corpo;ed oftn the dq^lomatic repr.sentatives ol ihe Powers accredited to Ihe Hat^u.

a proF^ltion which I h..l the l..,n..ur of submitting .0 you, in the name of mj
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'f 1

givenGuvernmrnt, m order that no one Power miBh
matter.

»„ ^^"^ .V "^'m
l'""!""'^ '!'»*> '^'^ o' opposition to the re.,uest (or permissionto .ulhere, the adhesion would affect only tlie Powers that had Riven their Tonsent

I cannot now rejK-at the arRuments which wore developed in favour of each' ofthev sysfcins
--"^•i "I

I shall ...nh.ie n>ys,l( to statinK that we have Ucn unable to find a commonground to. a unanimous agreement and that it is materially impossible, in the shorttmie we still have, to reach such an agreement, es,H-ciallv since several delegateshave not receive! specifi( instruction> upon this point.
There is nothing left for us to do, therefore, but to i hoose betwven the two following

systems

:

°

Either to omit purely and simply ttie clause .one. rning the adhesion of Powers
not represented

;

Or. admitting the principle of their right to adhere, to leave it for a future
agreement H-tw.cn the Powers to .letermine the condition, under which adhesionmay take place.

I venture to point out that it would appear from the discussions that the latter
solution siiould hf adopted.

It has iH-en recognized by all that it is desirable to open the door to Pow.rs thatarr no' represent.|d. If the Convention remained silent upon this point, it wouldDy that ver\ fact be a dosed convention, a thing which we do not desire If on thecontrary, it provides for a future agreement, such a provision is in effect an expression
of the hope that this agreement can \x- l)r'.ught abi.,ul

We ar.' all ptrsuadinl that the Powers will endeavour to proceed with the greatest
diligence, but we also know that ratifications cannot be obtained between to-davand to-morrow. Ltt us hope that the time wh.ch elapses bttween now and ratificationby the Powers will serve to lessen the ditSculties, which at present still exist, and
that we shall be more and more convinced tlut the very nature of the Convention

to adh*er""
*''"*'"'"" '*" ''"'"'" "' * *"'"'''' ^"'^ ''^*^"' **'**'"" '" ^^^ '"*"'-"'' °^ ^^^ "K^t

The object of the Convention is the peaceful settlement of international disputes,and It cletermmos i.lie means of assuring such a result.
Will

! th authors of this Convention must necessarily desire that all Powerseven those which are iiwt represented here, join in this work of g.-neral interest
"

'

.Now especially, since the Convention contains no clause concerning coiiipulsorv
arbitration they mu.-t desire that, in cas.. of a dispute between Powers not represented
at the Conference, or between one of them and a Power which is represented the

pl'Zrf
'"" '"'*'^' *'''" '"""'' """''" ''' "'"'" ""''' ' •' '''^P"*'' between contracting

Mr. Renault says ihat this address nf Mr. Asser is the best exposition of the nasoiis
that lie can give, and that he will add nothing further to the commentary upon the form
ami subject-matter of the initial and final clauses of the various Conventions, which he
lias been charged to submit.
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CONVENTION (I) FOR THE PACIPIC SETTLEMENT OF

INTERNATIONAL DISPUTES'

«•• „ r.( Prussia • His Majesty the Emperor

His Majesty the German EmP«'or, Ktng of Pru^.a "
^ ^.^ ^^.^^^^

of Austria. King of Bohemia, etc and
^j:°'f''^'^^^ic\^in^, Ws Majesty the

the King of the Belgians ;
His Majesty **»^ ^^^.^^^'j^ „i, «,„» Her Majesty

King of Denmark ; His Majesty the Kmgc.^S^^^^^^^^
^^^^^ ^^^^^^ ^^ ^^^^.^^ ^

the Queen Regent of the Kmgdom .

the P««f^"="!,
„j ^^e French Republic ;

the President of the United Mexican States th P«-«l|"
^, ,^^,^„,, g^p.^ss

Her Majesty the Queen of the Umted^^XnL ^sM^i^sty the King of Italy ;

of India ; His Majesty the Kmg of
^^^ «;";;'^ ' „J Grand Duke of Luxem-

His Majesty the Emperor oUapan;H.sRoy^^^^^^^^
Montenegro; Her Majesty

burg. Duke of Nassau; H.s
"l^^^'^.^M^y the Shah of Persia : His Majesty

the Queen of the Netherlands ; His Imperial Majesy in
^.oumania ;

the King of Portugal and of the Alg^ve. .c •
«. Maje.y

J^ ^J^, ,,,,,. ; His

His Majesty the Emperor of all «^«
R"*^^

'

„j ^l^^,^ ^^d Norway ; the Swiss

'^:ZZZ'^^^^^^^ ^-"-^ ^^ "^ ""' "'"

ness the Prince of Bulgaria ;

maintenance of general peace ;

disputes ; m-mhers of the society of civilized nations ;

of international justice ;
tribunal of arbitration, accessible

'"
Haling regard to the advantages attending the general and regular organization

of the procedure of

«^'*;*f°;^ ^ .^,^^^„ of the International Peace Conference

''""''eyertrre ord iraTn'rnational agreement the principles of equ.ty

that It .s expedient to recora m ^^ ^^^ ^^,j^^^ ^j p^„p,„ .

^"^ji" ^irs'or^oSr^^^^^^^^^^ - -^^ ««-• -- --"^^^
"

^""

olenipotentiaries, to wit :
. • i

IHer- follow the names of plenipotentiaries.]

, .t . uMurdix p. 7. For the corr.s„oml>n, Ccnv.n.um (I) of .9-.;, sec p../, p. :o:.
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Who, after having communicated their full powers, found in good and due form,
have agreed on the following provisions :

PART I. THE MAINTENANCE OF GENERAL PEACE
Articlk I

With a view to obviating, as far as possible, recourse to force in the relations
between States, the signatory Powers agree to use their best efforts to ensur? the
pacific settlement of international differences.

PART II. GOOD OFFICES AND MEDIATION
Aktki.e 2

In case of serious disagreement or dispute, before an appeal to arms, the signatory
Powers agree to have recourse, as far as circumstances allow, to the good offices
or mediation of one or more friendly Powers.

.\kticle
5

Independently of this recourse, the signatory Powers deem it expedient that one
or more Powers, strangers to the dispute, should, on their own initiative, and as far as
ciicumstances may allow, offer their good offices or mediation to the States at variance.

Powers strangers to the dispute have the right to offer good offices or mediation,
even during the course of hostilities.

The exercise of this right can never be regarded by either of the parties in dispute
as an unfriendly act.

Article 4
The part of the mediator consists in reconciling the opposing claims and appeasing

the feelings of resentment which may have arisen between the States at variance.

AKTU IK 5

The functions of the mediator are at an end when once it is declared, either by
one of the parties to the dispute, or by the mediator himself, that the means of recon-

iciliation proposed by him are not accepted.

.•\KTKLK ()

Good offices and mediation, undertaken either at the request of the parties in
dispute, or on the initiative of Powers strangers to the dispute, have exclusively the
character of advice and never have binding force.

Article 7
The acceptance of mediation cannot, unless there be an agreement to the contrary,

have the effect of interrupting, delaying, or hindering mobilization or other measures
pf prepar.tiou for war.

If it takes place after the commencement of hostilities, the military operations in
progress are not interrupted, unless there be an agreement to the contrary.

D
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I

\rticle o

The signatory Powers are agreed "in recommending the application, when circum-

stances allow, of special mediation in the 'ollj:;;^ '»""
^^^ .^e SUtes at variance

in case of a serious
«l^«-X-J^«,^S;r^^^

Srr^rv^th't!::;rrnrtrler .d. with the o^iect of preventing

can not exceed thirty days, the States m
«»7"*^"*^;^^,,i,wely to the mediating

on the subject of the dispute, which « regarded «"«"«* «*='"

Powers, which must use their l**** ;'^'"^,^^ *j;^*^^ t^ese Powers are charged with |
In case of a definite rupture of pacific "l**'""*' "*'"*'

,. _..„

the joi^k of taking advantage of any opportunity to restore peace.

PART III.-1NTERNATI0NAL COMMISSIONS OF INQUIRY

Article 9

Article 10

powers of the commissioners.

It settles the procedure.

are decided by the commission itself.

Article ii

international commissions of inquiry are formed unless othervise stipulated

in the marer determined by Article 3. of the present Convention.

Article 12

facts in question.
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Article 13

The international commission of inquiry conmtunicates its report to the Powers in
dispute, signed by all the members of the commission.

Article 14

The report of the international commission of inquiry is limited to a finding of
facts, and has in no way the character of an award. It leaves to the Powers in dispute
entire freedom as to the effect to be given to this finding.

PART IV.-INTERNATIONAL ARBITRATION

Chapter I.—The System of Arbitration

Article 15

International arbitration has for its object the settlement of disputes between
States by judges of their own choice and on the basis of respect for law.

Article i<)

In questions of a legal nature, and especially in the interpretation or application
of international conventions, arbitration is recognized by the signatory Powers as
the most effective and at the same time the most equitable means of settling disputes
which diplomacy has failed to settle.

.Article 17

The arbitration convention is concluded for questions already existing or for
questions which may arise eventually.

It may embrace any dispute or only disputes of a certain category.

Article 18

The arbitration convention implies an engagement to submit in good faith to the
irbitral award.

.\KTKLE I()

Independently of general or private treaties expressly stipulating recourse to
bitration as obligatory on the signatory Powers, these Powers reserve to themselves

:he right of concluding, either before the ratification of the present act or later, new
igreeraents, general or private, with a view to extending obligatory arbitration to
UI cases which they may consider it possible to submit to it.

Chapter ll.rhe Permanent Court oj Arhitratiun

.\rticle 20
With the object of facilitating an immediate recourse to arbitration for international

.Herences which U has not been possible to settle by diplomacy, the signatory
owers undertake to organize a Permanent Court of Arbitration, accessible at all
mes and operating, unless otherwise stipulated by the parties, in accordance with
>e rules of procedure inserted in the present Convention.

D 2
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Article 21

The Permanent Court shall be competent for all arbitration c«es. unless the

parties agree to institute a special tribunal.

ARnci-R 22

A„ .„,„„..i.n^ Bu..., .suMUh,. .. Th, H«u., «,.« » ...^ '« «"

""Tws Bu,»» is .h. cha„~. .0. .«n.»«,,Ua«o» c.U.i.e ,. .h. »«.>»«. «< *.

Court- . . .„j ..inducts all the administrative business.

It has the custody of the
"'^^"".TL^^r^c^i^o^^^ International Bureau at

?

and documents eventually showing the execution of the awards g.ve

Article 2j

Within the threemonthsfollowi^.s^c.i^o.the^^

°^

"Thorns thus selected shall be inscribed. « members », .he Court, in a lis.

-'
V:TZ!7:::rs may agree on the selection in common of one or mo:e

"' T^e"ame person can be selected by different Powers^

The members of the Court are appomted for a term of six years.

ments can be renewed.
„,„her of the Court, his place is filled

In case of the death or retirement of a member of tne v-ou

in the same way as he was appointed.

Aktklk 24

WH» ,H.
.Y"TJ:r..:r r:=;;r. rjs":r::

panto, .h. following cours. ^P"'"";
,^,„ h„ ,^^„ „ „„pi„.

r.inrT;t::::rsr..'. .^0,. .y u„pi,. ,« »...«. ...

third Pow«. s.l.cl.d by th. p.rti« by common .ccori.
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If an agreement is not arrived at on this subject, each party selects a different
Power, and the choice of the umpire is made in concert by the Powers thus selected.

The tribunal being thus composed, the parties notify to the Bureau their deter-
mination to have recourse to the Court and the names of the arbitrators.

The tribunal of arbitration assembles on the date fixed by the parties.
The members of the Court, in the performance of their duties and out of their

own country, enjoy diplomatic privileges and immunities.

.Aktici.k 25

The tribunal of arbitration sits ordinarily at The Hague.
Except in cases of necessity, the place of session can only be altered by the tribunal

with the assent of the parties.

.\ktklk 2b

The International Bureau at The Hague is authorized to place its premises and staff
at the disposal of the signatory Powers for the use of any special board of arbitration.

The jurisdiction of the Permanent Court may, within the conditions laid down
in the regulations, be extended to disputes between non-signatory Powers, or between
signatory Powers and non-signatory Powers, if the parties are agreed to have recourse
to this tribunal.

AkIK IE 2J
The signatory Powers consider it their duty, if a serious dispute threatens to break

j

out between two or more of them, to remind these latter that the Permanent Court

I

is open to them.

Consequently, they declare that the fact of reminding the parties at variance of
jthe provisions of the present Convention, and the advice given to them, in the highest

I

interests of peace, to have recourse to the Permanent Court, can only be regarded as
in the nature of good offices.

.\KTUI.K 2iS

A Permanent Administrative Council, composed of the diplomatic representatives
of the signatory Powers accredited to The Hague and of the Netherland Minister for

,
Foreign Affairs, who will act as president, shall be instituted in this town as soon as

: possible after the ratification of the present act by at least nine Powers.
' This Council will be charged with the establishment and organization of the

International Bureau, which will be under its direction and control.
It will notify to the Powers the constitution of the Court and will provide for

i ts installation.

It will settle its rules of procedure and all other necessary regulations.
It will decide all questions of administration which may arise with regard to the

Operations of the Court.

It will have entire control over the appointment, suspension or dismissal of the
^mcials and employees of the Bureau.

It will fix the payments and salaries, and control the general expenditure.
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At meetings duly summoned the presence of fire members is sufficient to render

valid the dUcussions of the Council. The decisions are taken by a majority of votes.

The Council communicates to the signatory Powers without delay the reguUtions

adopted by it. It addresses to them an annual report on the labours of the Court,

the working of the administration, and the expenditxire.

Article 29

The expenses of the Bureau shall be borne by the signatory Powers in the proportion

fixed for the International Bureau of the Universal Postal Union.

Chapter III.

—

Arbitration Procedure

Article 30

With a view to encouraging the development of arbitration, the signatory Powers

have agreed on the following rules which shall be applicable to arbitration procedure,

unless other rules have been agreed on by the parties.

Article 31

The Powers which have recourse to arbitration sign a special act (compromise

in which are clearly defined the subject of the dispute and the extent of the

arbitrators' powers. This act implies an engagement of the parties to submit in good

faith to the arbitral award.

Article 32

The duties of arbitrator may be conferred on one arbitrator alone or on several

arbitrators selected by the parties as they please, or chosen by them from the members

of the Permanent Court of Arbitration established by the present act.

Failing the composition of the tribunal by direct agreement of the parties, the

following course is pursued :

Each party appoints two arbitrators, and these together choose an umpire.

If the votes are equally divided the choice of the umpire is entrusted to a third

Power, selected by the parties by common accord.

If an agreement is not arrived at on this subject, each party selects a different

Power, and the choice of the umpire is made in concert by the Powers thus selected.

Articlp: j,;

When a sovereign or the chief of a State is chosen as arbitrator, the arbitra-

tion procedure is settled by him.

Aktki.e j4

The umpire is ^-.v officio president of the tribunal.

When the tribunal does not include an umpire, it appoints its own president.

.\rticle 35

In case of the death, retirement, or disability from any cause of one of the arbi-

trators, his place is filled in the same way as he was appointed.
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Article j6

The tribunal's place of session is selected by the parties
the tribunal sits at The Hague.

•»J*"1^!.*"
**"*" '^'** '^ "°*' '*"P* *" '^ *»' necessity, be altered by the tribunalwithout the assent of the parties.

"'ounai

Failing this selection

Akticle 37
The parties are enUtled to appoint delegates or special agents to attend the

tribunal to act as intermediaries between themselves and the tribunal.
They are further authorized to commit the defence of their rights and interests

before the tribunal ^o counsel or advocates appointed by them for this purpose.

Akticle j8

The tribunal decides on the choice of languages to be used by itself, and to be
authorized for use before it.

^ > » ik

Article 39
As a general rule arbitration procedure comprises two distinct phases : oleadinirs

and oral discussions.
"^ *

The pleadings consist in the communication by the respective agents to themembers of the tribunal and the opposite party of all printed or written acts and
of all documents containing the grounds relied on in the case. This communica
tion shall be made in the form and within the time fixed by the tribunal in accordance
with Article 49.

The discussions consist in the oral development before the tribunal of the
arguments of the parties.

Article 40

Every document produced by one party must be communicated to the other party.

Article 41
The discussions are under the direction of the president.
They are only public if it be so decided by the tribunal, with the assent of the

parties.

They are recorded in minutes drawn up by the secretaries appointed by the
president. These minutes alone have an authentic character.

Article 42

After the close of the pleadings, the tribunal is entitled to refuse discussion of allnew papers or documents which one of the parties may wish to submit to it without
the consent of the other party.

'I

in

P
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Article 43

The tribunia i. free to ti^e into consideration new ^P"-!' -«"-"»• ''^ *''•'*'

or documents, but is obliged to make them known to the opposite p«ty.

\KTltLE 44

The tribunal can. besides, require from the agents of the parn>s t'je production

of all papers, and can demand all necessary explanations. In case of refusal.

tribunal takes note of it.

AuTicLi: 45

The agents and counsel of the parties are authorized to P«»'f »'.'^"5j;
*"'

tribunal an the arguments they may consider expedient in defence of the.r case.

Article 46

They are entitled to raise objections and points. The decisions of the tribunal

on these Totnls^e f^nal. and cannot form the subject of any subsequent d.scuss.on.

The members of the tribunal are'entitled to put questions to the agents and

1 f *»,- n«rti« and to ask them for explanations on doubtful pomts.

'''''u:L:LZ\^2:spX^^L remarks^made by members of the tribunal in the

course ofihe druss^^^^ be regarded as an expression of opinion by the tr.buna.

in general, or by its members in particular.

.\RTtCLE 48

The tribunal is authorized to declare its competence in interpreting the '<""/";»'-

as well ithe other treaties which may be invoked in the case, and m applymg the

principles of international law.

Article 49

The tribunal is entitled to issue rules of procedure for the conduct of the case

to dcdde the forms and time in which each party must conclude its arguments,

and tc arrange all the formalities required for dealing with the evidence.

Artule 50

When the agents and counsel of the parties have submitted all the «P»anjtion^

and evidence in support of their case, the president pronounces the discussion closed.

Akticlk 31

The deliberations of the tribunal take place in private.

by a majority of members of the tribunal.
, , . ,. . ,

The refusal of a member to vote must be recorded in the minutes

Every decision is taken
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^

Akticle 52

The award, given by a majority of votes, must state the reasons on which it is based.
It is drawn up in writing and signed by each member of the tribunal.

Those members v/ho are in the minority may record their dissent when signing.

Articik 5 (

The award is read out at a public sitting of the tribunal, the agents and counsel
of the parties being present, or duly summoned to attend.

.\kti( li: 54

The award, duly pronounced and notified to the agents of the parties at variance,
settles the dispute definitively and without appeal.

.\rticlk 55

'mproiiiis the right to demand the revision of theThe parties can reserve in the

award.

In this case, and unless there be an agreement to the contrsu'y, the demand must
be addressed to the tribunal which pronounced the award. It can only be made
on the ground of the discovery of some new fact which is of a nature to exercise
a decisive influence upon the award and which, at the time the discussion was closed,
was unknown to the tribunal and to the party demanding the revision.

Proceedings for revision can only be instituted by a decision of the tribunal
expressly recording the existence of the new fact, recognizing in it the character
described in the preceding paragraph, and declaring the demand admissible on this
ground.

The comprvmii fixes the period within which the demand for revision must be made.

Aktici.k 5()

The award is binding only on the parties who concluded the coinpiomls.

When there is a question as to the interpretation of a convention to which Powers
other than those in dispute are parties, the latter notify to the former the compfoiius
they have concluded. Each of these Powers is entitled to intervene in the case.
If one or more avail themselves of this right, the interpretation contained in the
award is equally binding on them.

.IK

Each party pays its own expenses
tribunal.

.\KTI( IK 57

and an equal share of the expenses of the

(kiicnd provisions

Article 58

The present Convention shall be ratified as speedily as possible.

The ratifications shall be deposited at The Hague.

'Am

m



\

I !

I

'i

»

i

I::

!

m
lift

^ CONVENTION I OF IWWt

A />rocis.vnbal .hll be dr.wn up recording the receipt of

"f/»»f•f_"; '"^^

. COPT duly certified .h.U be .ent. through the diplomatic chwnel, to .11 the Powers

that were represented at the International Peace Cor'erence at The Hague.

Article 59

Non-signatory Powers which have been represented at the International Peace

Con^enceC adhere to the present Convention For t^i. P-po" they "u^^^

known their adhesion to the contracting Powers by a written notification «»^*"«
J^X Nether!«d Government, and co. .municated by it to all the other contracting

Powers. ,
Article 60

The conditions on which the Powers which have not been
'^TiWo™ lUl

International Peace Conference may adhere to the present Convention shall form the

subject of a subsequent agreement between the contractmg Powers.

Article 61

m the event of one of the high contracting Parties denouncing the Pres^Jt Con-

vention, this denunciation would not Uke effect until a year aft^ '^
n^t^fi^^""

niade in writing to the Netherland Government, and by it communicated at once to

all the other contracting Powers.
*«„:„„ »„„-,

This denunciation shall have effect only in regard to the notifymg Power.

In faith of which the plenipotentiaries have signed the present Convention and

have affixed their seals thereto. ,,«,.;„

Done at The Hague. July .9, i899. in a single origmal. -^'^^^^ ;^*"
'""'"

deposited in the archives of the Netherland Govermnent and cop.^ of w»»ch. «lu!y

certified shall be sent through the diplomatic channel to the contractmg Powers.

[Here follow signatures.]

Report to the Conference from the Third Commission on Pacific

Settlement of International Disputes
=

(Reporter, Baron Desi amps)

Till- message .,[ His Majc-stv the Emixror ,.f Russia invites nations tu unite tlu.r ettorts

for \l mainu-nanc. of general peace '. He recalls the fact that '

^^^^^^?i;^
p.ace has Ixen set up as the purpose of international politics .

He ass rts that
1

,

Ingh purpose ,s in accor.l with tl... most vital interests an.l most legitimate -lesires of all

Powers '.

' Sec post. i>.
ig.!

- I'lMrs-.irhaux, pt. i, p. r-
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Meili.ifiim aiiil arbitration btlong isptci.illy to those institutions whi< li tirni to tli.

>trfngtheninK and ostablihhing of peace.

The circular of his Exi. Henry Count Mouravieff, Minister of Foreign Atiairs of Kussi.i,

dated Decemlx-r jo, i8()8, and that of his Excellency Mr. d( Beaufort. Minister of Foreign
.Vffairs ol the Netherlantls, dated April (>, 1899, placed these subjects upon the prograinmi
of the Conference. His E.xcellency Mr. Staal set forth their importance in his speech
upon opening the work of this high assembly. The committee,' to which was entrust* il

the duty of submitting ttinn to a preliminary examination, has attempted to prepare the
way for an international agreement containing in some measure, in th<> words of the hoj)e

expressed in the imperial message, ' a iini'ed sanction of the principli's of e(|uity and right

upon which rest the security of States and the well-being of nations.

"

It has put the results of its labours into the draft of an international agreement which
was presented to the Third Commission before bt>ing proposed to tht- Conference.

The committee thought that the name ' Convention for the pacific settlement of inter
national disputes ' might be given to the international agreement worke<l out by it.

This agreement contains four parts :

I. The maintenance of general peace.
II. Good offices and mediation.
III. International commissions of in<iuiry.
IV. International arbitration.

This last part contains the three chapters on the >ysteni of arbitration, on the Per-
manent Court of Arbitration, and on arbitration procedure

.

The Convention contains, tinally. -veral general provisicms concerning ratifications,

adhesions, and denunciations.

In the examination of the numerous questions which have come to its attention, tin

committee followed the general order clearly indicated at the beginning of o\ir labours h\

Mr. Leon Bourgeois, president of the Third Commission.
Good otfices and mediation naturally formetl the first chapter for our deliberations

The committee studied them, taking as the starting-point of its work the remarkable draft
c ommunicated to the Conference by the Russian delegation, bearing this title :

' Outlines
tor the preparation of a draft convention to be concluded between the Powers takiiif;

part in the Hague Conference.'* Several new provisions have been added to this

preliminar\' draft, and the arrangement of »he articles has had to be m(Klitied.

' At tbe si-»ioii <il M.iy 26, 1899, tlif Tliinl Ci, "nissioii .Ic^ixnatcJ as members .>i tin- commitkv
•
It examination

:
Messrs. :Vs.scr. Chevalier Descamps, : .ron<l'E,stournellesdeConst.int, Holls, I.amm.iscli

Martens. (Mier, ami Zorn. Chevalier Descamps was appointed president and reporter of the com-
mittee, and Haron d l-.stournellcs <le Const.int. sitretar>-. Mr. JlourReois, president, and their ICxcellrn
.ics Count Nigra and Sir Julian Pauncefote, honorary presidents of the Third Commission, p.irticipated
in the work of the committee, as well as his Excellency Mr. Staal, the president, and Jonkluer van
Karnebeek, the vice-president of the Com- rence Mr. Hourgeois and Chevalier Descamps fulhlled the
•liitics of president Mr. Jarousse de Sill .\ttarhe of ICmbassy, acted ,is assist.int secrctarv

' Pest, p. 91.

I
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,„N.KKNIN<. IIIK l'A< II l< M.MI-KMKM Ol INTKKNATIONAI. ni^IH'l KS

|'KF\MHI K

•n... ,.r..aml.l.- ... .lu I >.„v..,mo„ l„r ,1,.. jm. .lu >.ttl. .n. n. of

i"'-'"'*"''''';'';'"';';;; ';;';;

,,,,„ ,, .,.t...l a, {..rmulat,-.t bv tin ;.utl...r n| tins ro,K,rt at th. r.qu.s ol tin- K.n.ra

trilM.nal ..f arbitrati.m a.. ...ibl.- I., all ' insfa.l ... tlu- w.t.Is fr.v tnl.unal
,

II. Tf is til.
i>|-.

ainbl.' :

\nim .t..l l.v 1 Mr.iM" il.-nv t.> w.irk l..r llu' liuint.naiu.- ... piu ral i>.-a.i ,

!<: "!!v'.l ..;Vr...uo.l by .1,. ,r b. M ..l.-r.. tlu- .rinully ^ot,Kn,..,t ... ,nt.n,a„..,ul

''"'K':;^aii/in« th. ...li.lan.> n„i.in« .1.- ......nlHr-. ... .!..• v..i..,v ... .

-v>li...l

""iV^i^-ms ... .xt.mliM^ .!.. ..npin ... Ia« . a,..l ... s,r.nmlunin« th.- a,.,...v.a....n ...

Mavini; iv^anl U> th.' ailvanta^.s attni.lin!,' the );. n.ral an., r. L,iiMr ..r^am

'"

t,i;;;nS:,-- 'f t£'"'l..-- ".-"-• -' "" I"t-a,...nal P. a... C-.n.,...,. -

,|..t U .M li.'u t., r....r.l in an n.l.rn.t...nal a^-r.-.nunt t ,. ,.,n>. .pl.-.. -1""^

,? ,1 .. t nn Vl i.-h an. bas.a .!,. -.••uritv ... Stat.s an.l .I..- vvLar.- ... p.;..pl.- .

ll„,J ,"..,,!!,"... o.n.ln.lini: a (•,.nv.nti..n t.. tl,i> .H.-t, l.av.. ap,...nu.-.l a. tl.. u

pl.nip..t.iUiaii.>. iV.'.

P\Ki I.
'/'/'.• Mi'iiil.ihiiiu- of Cnu-rii! fracr

Arii. IK I

\V„h a vi.w to ..bv.atin,, a> .ar a. p..>Mbl..
•--V'"-^'',

'",
'"[;VMl'l'nMln'M;^

lHt«.vn Stat.s, th.- signatory I'.-w.rs aj^nv ... nv tlu.r b.M .H..rt. t.. .nM,r. th.

pa. iti. Mttl.m.nt ... international .litl.r.n.'.s.

This artul.- is «.-,>.ral in ..-..p.-. I. t.n.ls t.. . nM.n- ,..a.... II..- I'-.w.rs th.T.in alhrn,

,h..ir ;..nn.on ...Mr.- t.. pr.-v.-nt, as far as possibi.-. ........ t.. ...r,.^.n ";';—';;

rehtiotis an.l th.v Miu-r t.. .mpL.v .v. rv .ff-.n t.. .nsnn- th.- p.a...nl >.-..l.m.n ...

"^Z^Z m,-u.L. A >p,nt o. n. ipr... a, ...... h-lin. an., 'n.^.i>V ..";-;;- -
,,„n..t fail ... ins-ir- tlu- l'..w.rs in ,!.. a.. .....i-hslumn. ... ...is w..rk^

' "
,

n.'l
i, h ft ... th.-m ... .l.ri.h' h..w ,muh . .,-,.p. rali..n th.y ...nsul.r .h.ins.lv.s abl.- ... r. n...

,n bnnKinj; al,..u. .I..- .l.sir..l r.sul. with..... in.plvinj: tn.n. s,„l. ,
..-..p.ra....n a sp..Ml

a r.'.m.nt In ..n.- I'.ns.r with anoth. r.

'
Th.. .-..mn.i....... upon a rcnark n.a.,.. by C.un. .1- Ma. ..1.. -i.. i.

« . .... -«;-^;'
,.,r .ivin« .h.. ,r.at..s. >,-,.,v. to .1... provisi..ns ..f Arti.l.- .. I h. M,b>.i.n....n of he w-nl>

,n...rnari..nal .li....n.n. ..s
'

f..r .1..- m..r.. sp.-. ial pr..vis..,n •...».!,..> wh.. I. n.as ar,-

b,tw...n .h.- >i),.nal..rv l'..sv..rs
'

is in a.-.-..r.l wilh .ha. int.n....n.

X „ h, ...ir..t..rv. lonkh.rr U... 1„i.m n Liltill.-.l tlw 'Uai. > ..t ..-Mstant -. ir. t,.r\
. .

i
,
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i

I'.VKi II. (loij O^irs ,iiul Miiitatiiiii

Arikii j

In r.tM- i>l xrinii-. (li>.iKri'('iiU'ni nr ilispuH', In lun- un apiH'iil lo imn>, tlic >iKnatory
l'iiwtT>. ii(;rfc to liavi' riTourM', a^ lai a> rin iiin^tanccs allow, to tin- himkI otiiic^ or
nu'diatioii of om or inort' (rirniUy Power-..

TiuiiM-of j;o(MloHiic, anil iiuiliation linil> il-<^i in ral jii>titi(ation in tlif tu s wlmli Imnl
tin- miinlMrs of an inttrnalion.i! sih k ty ( innpo.^c <l of riviji^iil Static one witli tin- otinr,

in thf fxtrtin.' nature of arnieii warfare a> ,i inean.s of solvinj,' international <littieulties. in

tliegene-- >lere>t wliiili exists in the maintenante of peare Tlie f,ir-r< iuliinc cliff, re ik e>

iiiii- iiioiern war^ in the relations anions all Mates make still more
n our tl.' ' .ise of yood otliies and nirdi.ition. .vhetlier it be to prevent, or

whii

nee

tu : I

,1 I..

.1

t '.

lislied in certain respects from iiu di.ilion I'raetualK
, tlies.

Sy their nature than b\ their t;reater or lessconeern «itli the

ten, too. one follows the other, and the third I'ower wliu li

' tween dispnliiiK States is also named to take p.irt in these

. to conduit them. Diplomatic documents do not insist

present Convention provides for friendly intervi'nl ion in its

\

I:""!! ' ''i; ' M. it Kt'cl "rtices and nietliati'iii assume the charaiter of tai tfiil

interv 11' .'M.o, .nil i the sphere of friendly conciliation, they offer tin- double ad\an-
t;iKc i! 1 the e 1' .endenci' of the States to whirh they are adtlressed al)soUitei\

int.ict, anil leii.linu themselves not only to the settlement of leRal disputes, but also to tin

.iccommodation of contlictinn interests. In these two ways they can place at the service
of international peace the most varied resources for settlements.

The conclusion must not be drawn from that that their application is endorsed without
restriction. The natur.il sphere of nooil otVices and mediation is that of serious ditierences

which endan.yer the maintenance of peaceful relations. Beyond that, their use mijilit

constitute unreasonable interference, not without danfjer.

.\rticle 2 descrilx's in the following manner the international differences wherein th,

Powers bind themselves to resort to koikI offices and mediation :

' incaseofseriousdlsayrn

-

nient or dispute . . . before an ajipt-al to arms.'

International practi'e notes numerous ca.ses where the tactful interv ntion of a third

I'ower has produced happy results. The use of fjoinl offices or mediation was the sub,. 1 1 ol

special agreements in .Article S of the Treaty of Paris, March _;o, nSid, and in Arti.les ii

and 12 of the (ieneral Act of the Conference of Berlin, February 2(>, ifiS,. Kecoiiis.' to
this methiHl of adjustinj,' internal lal difiiculties formed tli.' subject of a . nw/ ..f general
scope in the j ;rd jirotocol of the mjLiress of Paris in 185(1. International conventions
form a firm and substantial b.isis .or the most important prou'iess. The principle of
prior mediation, written into some international agreements as a iw« or as a special obliga-
tion, may b<- all the more legitimately followed to-day when it appears as an application
by the Powers to themselves of the Convention which unites them as to the methods to be
used to ensure the peaceful settlement of international disputes.

Should the agreement in the contract between the Powers be ipiaiilied ? Will not
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!

,„nnulas were offered, one after the other. Tv,o of them
^^^ \ ,^^ ^^t-

..xception.1 nature of the cases in wh.ch ^^ 'TnTeltrfmUsible o^ ^^'^

..xceptional circumstances render this method
"'='"'^«"y'Xt herewith

' was another,

one. • Unless the exceptional circumstances are "° '" ^^ 'g*
^^^^^^^^ .,

• So far xs

The Russian ^^y^^l^;::^^^^::^^^^^ KxceUenO.
circumstances admit. Ihe text nnau>

^ •
., .

jj^js qualification has

!^;M*31.™y ... IW Moa, .hi,h in.piml .be (omo, ph„»,l.w-

.\RTICLK 3

independently of this recourse,th.^£^ryPowe.^^

more Powers, strangers *» the dispute should "" thwr own init ,

^^^j^^,^.

-'"pr;%rn?;rto1he Su^Sa^^thrrStroZV-^i
ol^ces or mediation.

'""t^^ScS7Z rlJSan n:ver be regarded by either of the ,ar.ies in dispute

as an unfriendly act.
.
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Unhappily, this offer itsflf is often so surrounded by obstacles, that the States most
sincerely moved by a desire to unite in the preservation of peace are led to take refuge in

complete inaction. Under these conditions, it is very impottant to establish beforehand,
in the name of all and without idle verbiage, the fact that courageous and honourable
attempts to prevent armed strugj^les between States are useful. Goo<l intentions will be
less restricted, fears will be in some measure allayed, and the general interests of peace will

be the first to profit by a general and clearer definition of tliis matter.

Here again a practical limitation is added to the general provision. The reservation
' as far as circumstances may allow ' indicates clearly that it is not a matter of giving free

rein to methods which might not be marked with prudence, opportuneni'Ss, and a just

appreciation of events and a sincere desire for peace.

At the end of the first paragraph of Article j the Serbian <lelegation desired to replace
the words ' Powers at variance ' with the words ' Powers between which a serious dispute
has arisen which might lead to a breach of jx-aceful relations '. The Commission satisfied

this suggestion by stating that Article 3 has in view, in effect , the same situation as Article 2,

so far as the character of the difference giving rise to good offices and mediation is

roncemed.

The Russian draft dealt principally with the offer of good offices and mediation as a
means of preventing armed conflicts. An additional provision, intnxluced by his Excel-
lency Count Nigra, insists upon the right of friendly intervention, even during the course
of hostilities. At the same time it attaches to the e.\ercise of mediation the character not
only of a useful method, but of a measure " which can never be regarded by one or tin

otiier of the parties in dispute as an unfriendly act '. The first delegate from Italy pointed
out, an'l not without reason, the importance of this last provision as a guarantee given in

.idvance to the Powers who may be moved by the desire to exercise their power of interven-
tion without possible apprehension.

i

i

Vi

Article 4

The part of the mediator consists in reconciling the opposing claims an<l appeasing
the feelings of resentment which may have arisen between the States at variance.

Article 4 intends to set forth in a general way the character of the mediator. It sum-
marizes this in two words ' reconciliation and appeasement '. Reconciliation of the
opposing claims, appea-.inp the feelings of resentment to which tlie conflict may have
fliven ris''.

Article 5

rile functions of the mediator are at an end when once it is declared, eitiur by
one of the parties to the dispute, or by the mediator himself, that the means of rccon-
I iliation proposetl by him are not accejjted.

ihe mission of the mediator may be crowned ^ith success : in that case there is no
ilifficulty to be feared. Having in view a different outcome, it is not uninipcrtant to fix
the periiKl when thf> nu-diator is discharged from the task which he has assumed. From
this iM)int of view .Article 5 declares that ' the functions of the mediator are .it an end when
oiue it is declared, either by one of the parties to the ilispute, or b\ the in.diator himself,
iliat the means of reconcihatioii proposed by him are not acceptid

'

i

I;
>

I:

' ii
.J

M

'
i

J
Hi
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«1 otVui

Akiuik t)

1(1 mtiliatioii. undertaken i itiur at the rxiuist of tlir p.irt

dispute, iir on tlie initiative (>( Powers

tile character of advice

trangc

and never have binding

rs to the dispute, h.i\«

forct

les Ml

.\clusivii\

Art ide () insists upon tlie esse

characteristic is tiiat of simple advii

ential characteristic of good otlice^ at niedi.ition. Tin-

Mediation is not arbitration the arbitrator is a j^idge am:1 rentiers a binding decision

Mediation is ni )t intervention bv authori,tv whither in the internal affair^ i.f a St;

or in its foreign relations.

What is called "armed mediation ' is n

coercion are contradictory

.t mediation. I'hese two terms diatioii an'

Nat

otlices a

ions canno,t de<hice from the provisions of the present Conventi.m concernmg go(

upremacy, to imix)se their individii
nd mediation any right whatever to exercise

collectivi' will by obligation or const int. The sphere of mediation is and should

remain the sph'

declined

of ad\ ,ff.red or recpieste-l in a friendly way, freely accepted oi

.\RT1( i.i: 7

The accept.uue of mediation c.nnot. unless there be an ..greemeni to tin ^"ntrarv

lu.ve the effect of interrupting, dei.iving, or hin,l.'r.ng mob.h/.ation ..r other n.easure-

"*
'H'u'tak;'\5!u"dt.r the commencement of hostilities, the military oivrations in

progress an- not interrupted, unless there be ,in agreement to the contrary.

\rticle 7 deals with the effects of mediation afler it has been accepted. Due to tli.

M,"gestion of hi. Hx,ellencv Count Nigra, the article i^ m>p ed by the do.re to facilitat.

the acceptance of mediation bv making the immedi.ite • MiseMlunces thenof in certain

respects less .lanuerous. If the a. c. ptance of n.e.liati..n l.oul.l imi-ly, before tlu' opn.n.

of hostilities suspensi.m ..f preparations for military action , and after the ,,p.nn.g ..f hostili-

ties suspensinn of the up.T.itions of war. certain Powers woul.t be little .hspo-ed to p..rsu>

this' course The great mihtarv Powers espec, ally uould not .onsent to t,e up tlieir act.or-

,t this point. It is desiral>le to smooth tlu- pathway for the acceptaiu e ot mediation whi.

sh di b.' free from t,.o burdensome ami loo dang, rous conse.punces. and. with this in miml

to'sacrihee what seem- desirabl, as a tempor.irv result to that which should be desire.l n-

,1 hnal result
,

ill,. Powers ,1, conl.ov.rsv are also Ine to ...ta. 1, to ihe .ucptaiu, of mediation. ;.

thev deem i, expe,li,nl, iiior.' far-reaching consequences than ordinarily follow. II.

wonls • unless tii.re be an ..greement to the contr.irv ' clearly call attention to this n^;h.

ruder these condition- th,' prolH.sitioU of tli.' lUst d. legate ol It.dv apiu.ir. d to be of M„ ,

a nature as to meet ,,11 exii;. m les ami to provj.le for all pos-ibihlie-.

J

Arikii S

The -ign.itorv I'ower- are .igived in r. comni.nding the .ippluation, when c.r.uni

-tLUces allow of si>e(i,d mediation in th( following loiiii :

' m . a-e of a M-rious difter.nce . ndaiigering the in.ice, th. Mates .it variance c

r, spe. t IV, Iv .1 I'ower, to which th.ventru-t the mission of entering mto direct .oniiiHiin
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cation will, the Power chosen on the other side, with the object oi prevei.an- the
rupture of pacific relations. ^ ^-...m^ i.it

For the period of this mandate, the term of which, unless otherwise stipuh-ted

nnTAf.hf^t "!h ^r ^y'; the States in dispute cease from all direct communication
on the subject of the dispute, which is regarded as referred exclusively to the mediating
Powers, which must use their best clforts to settle it.

'tuiauni;

In case of a definite rupture of pacific relations, these Powers are charged with the
joint task of taking advantage of any opportunity to restore peace.

Article 8 wa.s proposed by Mr. Hoils, delegate Hum the Government of the United States
of America. Ii c.ncems mediation of a particular cliaracter which may be very productive
of successful results. The committee, in giving it a separate place among the proi.osed
provisions, has intended to preserve the form particularly suiteil to it, and to recommend
It especially in those cases where circumstances will permit of its application. It deals
with mediation exercised by common agreement bv several Powers chosen respectivelv
by t!i,- disputing States as their witnesses or champions, with .i view to a peaceful
settlement.

The proposition of the delegate of the United States of America rests upon this practical
oteervation, that on the e.-e of a meeting which is believed to be fateful, instead of leaving
debate open to the parties in contro%'ersy, it is preferable for the moment to surrender the
discussion of the disputed points to witnesses or seconds who respectively possess the con-
tidence of each party, and are less disposed to give wav to passion.

' Mediation by common agreement ' offers the great advantage of doing awav with the
necessity of an agreement, sometimes v.ry difficult to reach, as to the choice of a common
mediator.

Besides It introduces into the proceedings between nations m dispute another pr. -

liminary step. The author of this proposition observed on this point that there may be
circumstances where one State feels obliged to say to it . adversary, ' One step farther means
«ar

.
It would be much better for it to say under these circumstances, ' One step farther

.nd I shall be obliged to name a secon.l '. The interests of peace have evervthin^ to gain
bv the adoption of such procedure.

^

The exercise of mediation in this form reqmres the fixing of a period during which the
'i-puting parties cease to communicate directly concerning the matter in dispute \rt icle f<
provides for this exigency in the following manner :

' For the period of this mandate
I

tlie term of which, unless otherwise stipulated, cannot exceed thirty days, the parti s

I

c.iM from all direct exchange oi communication on the subject of the dispute this subj, ct
I ix'.ng regarded as referred t,. the Powers exercising mediation jointly. These Powers must

I
use their best efforts to settle it.'

I , -^'!'f'-'!^

contemplates, in short-and this point is iniportant~the practical breach of
|p. iceiul relations, and it provides that the Powers invested mth the authority of mediator

I
ire charjied with the joint task of taking .idvantage of any opportunity to restore peace '.

I
Here ,s a collection of provisions whose underlying principle seems happily suited to

|Tiirinainten.ince and prompt reestablishment of pea.eful relations between States

I
It was expressly understood, after a question by .Mr. dOrnellas d,. \as.oncellos, that

|^rt,cle7,c,mcern.ng the effects of mediation, is applicable to special mediation as provided
Jl'T 111 .Article 8.

^

^ v.mT
"''"' ''^"''''' '''•''" '•"''r'^^ •'> tlie author of this report

.
that cert.uii States may

fl:

!
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find themselves, in disputes of certain kinds, in a peculiar position on the q^^^^'i"" °! j''^

selection of mediators and arbitrators. For instance, Belgmm would be m this position

as regards Powers guaranteeing her independence, when disputes concerning her inde-

pendence, territorial integrity, neutrality, as well as the other provisions of the treats ol

April 15. 18.59. arose.
, „ . , , »• .

Mr. Miyatovitch requested that note be made of the following declaration .

In the name of the Royal Ck.vernment of Serbia, we have the honour to declare

,lv,t our idooUon of the principle of good offices and mediation does not imply a recog-

mifon of thSS oVthird S^^^^^ to use these means except with the extreme caution

-''^JZ::^:^;^ ^^^^'^^iSZS^^e.c.,. o„ condition that theixd^.
t.r as purely friendly'advice is fully and completely "^-'"ta-nt-d. and we "eve co^^^

.iccept them in such forms and under such circumstances as would endow thtm VMth

the charaeter of intervention.

P.\RT 111—Inti-rnational Coftimissions of Inquiry

.Article q

In .lispt.tes of an international nature involving neither ^^^]^"^ "TJ '^'t
interests and arising from a difference of opinion on points of fact, the Mgnat..,

Posvrs deem it expedient that the parties, who liave not been able to come to .,n

^r -men in- meanrof diplomacv. should as far as cireuinstances
f-^-;^^^

-'

internatumai commission of inquiry, to fae, htate a '^"l"''"" /'
''''•^J fP"*"'

'"^

elucidating the facts by means of an impartial and consclentlou^ mve>tigation.

Hie question of the lorniat.on of international commissions of inqmry has been .
.„,

s.dered bv the committee to be of great importance to the object sought by this Conferen. -

Th.- advanta«is of the formation of similar commissions hav bt^en particularly set forth

bv Mr. Martens.
, ^ ^ .

'

Ihe emine..t delegate fn.m Russia called our attention to the fact that interna inn.i.

.ommissions of inquiry are not an innoyation. They havealready prove,! the value of tlu-.r

s,Tyices when a conthct bre..ks out between two States, each acting in goo,l faith
: 1

r

ex.imple ,f .. question cneernmg frontiers ..rises between them, opinion becomes inflan.n;

in proportion as the incident >s unexp^'Cted and public opinion lacks mfonnation w,'

regard to it be.ause opinion is ignorant of the origin and real causes of the conflict
.

Opinicr

,s at the mercy of momentary mipressunis an.l there are many opix.rtumties under tl. ~.

rireumslatuesto .rntate the spirits and embitter the disagreement. That is why ..

desired to provide for the possibility ..I a ,-..nunission having for its purpose, hrst and at,ev

,11 ,iie search for, ..ml the publishing ot, the truth as to the causes of the incident and .

,„,!,. materiality of the f.icts. That is the principal business of the commission
;

it

,he principal rol'e ot the commission : it ,s name.l to make a report, and not to m,.k

(h-<isions which niii;lit limd the parties.
, , .

But while It IS workiiii,' tn nuke Its report, time ,, gained, an.l that is the second nl ,.

w, liave in VKAV. Si)iiU> »,Tow calmer, and the conflict is no tonger acute

\„u till, double and iiup.,rt,.nt pr.ictical result cnnot bv obtained except on

,„„dition .lu.l that is that the inter, ,te.i (overnments shall both agree to take upon tl .1

v iv.-s th.. mutual ..bliKatioii to name thes<- roninii,si<.ns. with the reservation, of cur-

th.it no ,,tta. k -hail he m.i.le .,n vital c-ii. stions, nor on the h.^nonr of th.' Mates in que-
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The obligatory nature of the institution of commissions of inquiry has been the
subject of some apprehension, of which Mr. Lammasch, delegate from Austria-Hungary
acted as spokesman before the committee. He proposed, therefore, to characterize this'
institution as useful and even to recommend it, but to leave recourse thereto optional
At first this pomt of view did not prevail at all. The committee decided upon the principle
of obligation, accompanied by this qualification :

' so far as circumstances allow

'

As a result of this. Article 9, as originally adopted by the committee, included two classes
of reservations

:
one concerning the case where the honour or indeed the vital interests

of the interested Powers might be involved, tlie other leaving to these same Powers the
power of deciding whether the circumstances permitted the formation of international
commissions of inquiry.

Here is the text of this article :

In disputes of an international nature arising from a difference of opinion regard-ing fact, which may form the object of local determination, and besfdes involving
neither the honour nor vital interests of the interested Powers, these Powers in casethey cannot come to an agreement by the ordinary means of diplomacy, agree' to have

nMn"m,i;v"irf''
''^,

•^"'f
"'"ft^*.""* ^I'o^'. to the institution of international commissions

investigation "ll t he f•la!,"'
^' °"''' ''^ '"'*''"' "^ "" *'"P''^*'^' and conscientious

The institution of international cmmissions of inquiry was vigorously opposed in the
commission by the delegation from Koumania. It was represented by Mr Beldiman to be
an mnovat..^ rontrary to the sovereignty of States and presenting many dangers, especially
-n view of the obligatory character-m tendency at least-which might be attached to it

Ihe delectation from Serbia, without appearing hostile to the institution itself, called
attention, in Us turn, to all the inconveniences which the commissions might bring about
(^.ing in som.. r.spects a foreign organization acting upon national soil ; and as a source
"t ineqiwlity of treatment between tlie large and small States.

Ihe delegation from (,r..ere, in its turn, drew up reservations, expressing the hope tli.it
an understaiuhnf: .iKneahl.. to all might be reached.

The delegation from Bulgaria, without admitting that international commissions of
mjuiry were an innovation, expressed the opinion that these commissions should be of a
nil ire voluntary cliaracter.

Mr. Rolin, <lelegate from Siam, made a declaration in tiie name of his Government
a|;..rd.ng the e.xtent of tli.^ agreements which tile latter intends to assume concerning
mt-mational commissions of inquiry, .md concluding with these words

:

uili'lnlilnuJlr ;"?V'"""
'!'•" ?' ''"^•' '"'• ''^^'^'^^'' "'"• ""• ^*^""^'-' t-'veriiaient

the w, I \\
'"".''^"'''•''••'«r- -"""' having in view a ,«.ssibl.. arbitration

N te^ orvfn inn
'
r ' ''""r''

"'" '""™-'<'""-'l Commission of inquiry intoI'l territory to inquire into disputed facts.

In tl,r course of a hmf,' discussion 111 which Messrs. Beldiman an.I Veljkovitch tookan on one side, an.! Mr, .Martens, Clievalier D..s,amps, his lixcellency Mr. Ivyschen
.I'>srs /or„. Asser, and Stanciotf ,ook ,he other siie. the omission cf Articles 9 to 13 wa^•lem.md.d by the former. ^ ^

E 2
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His Excellency Mr. Eyschcn proposed, on his side, to add to the guaranties contained

in these articles new guaranties analogous to those which exist for arbitral procedure.

These various propositions were sent to the committee for examination. The latter

adopted a new form for Article 9. as follows :

In disputes of an international nature arising from a difference of opinion regarding

facts the signatory Powers deem it expedient, to facilitate the solution of these

disputes that the rarties who have not been able to comp to an agreement by means

of diplomacy, should institute international commissions of inquiry in order to

elucidate all the facts by means of an impartial and conscientious investigation.

The committee thought that the voluntarj- character given to these commissions by

this article rendered needless the reservations contained in the preceding text.

It believed, too. that these words, ' which may form the object of local determination '.

applied to the facts upon which the commissions of inquiry are caUed to act. were neither

absolutely exact nor always applicable. At the request of Mr. Asser, it proposed to omit

these as well as the words ' at once ' near the end of the article.

At a session of the commission held at the close of the meeting of the committee, the

delegations of Serbia and Greece declared themselves ready to adhere to the provisions

proposed by the committee.

The delegation from Roumania proposed on its part a new draft of Article 9 m tho

following terms :

In disputes of an international nature involving neithtr honour nor essential in-

terests and arising from a differentx- of opinion on points ul fact, the sign.tiory Fowers

deem it expedient that the parties, who have not been able to come to an agreement

by means of diplomacy, should, as far as circumstances allow, institute an international

rommission of inquiry, to facilitate a solution of these disputes hy elucidating the

facts by means of an impartial and conscientious investigation.

This article restores to the new text the two modifications insertcxl in the original te.xt.

It substitutes the words ' essential interests ' for the words ' vital interests ',

The commission finally agreed to this as a form reached by agreement and giMii^

general satisfaction. ....
As for the proposition of his Excellency Mr. Eyschen, as developed and made m.jr.

definite, it was adopted and forms Article 10 of the Convention. We reproduce it under

this latter article.

Article 10

rhe international commissions of inquiry are constituted by special agreement

between the parties in dispute.
. j .u ... ,1

The inquiry convention defines the facts to be examined and the extent ot ilir

powers of the commissioners.

It settles the procedure.

At the inquiry both sides must be heard.

The form and the periotls to be observed, if not stated in the inquiry convention

are decided by the commission itself.

This additional article, introduced by his E.\ccllency Mr. Kyschen, \v,is inspired hv

the desire to protect the ojieration of international commissions of inquiry. It wa.-- irv

proposed to the commission in the following Kmguage :
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At the session of the conunittce to which the examinpfmn ^t .k: *• 1

(enuUiroHl^c"V)"'''"''"^
^'^ '"'^"•^y ^'''^^ ^^^'" --»'y t'- facts to be examined

of ali oJS'sta'tl^ntt!'"
'"""^ "*"" P"''" <^''*^^ ^^^^^ P-'>' ^"ould be advised

3. The commission shall determine the form and the periods to be observed

The final text was consequently redrawn as tcllows :

betvI^*li;:'^;iSt'5;;i^'""^ "^ *"'^"'^>' ^^" ^'-'''"«^^ ^y ^P-al agreement

,Je:^rtt^commls:r.r?.^'"^^
"'^' '"^'^ *" ''^^ ^--'""^ -^ ''^-^ extent of the

It settles the procedure.
At the inquiry botli sides must be heard.
I ne form and the {xriods to be observed if not sfQtnH ;„ ,K •

are decided by the commission itself,
^ '" ^^^ '"'l""^ convention,

Tliis provision was unanimously adopted by the committee.

Amu LE II

International commissions of inouirv ire f,iriTi../l ..^r .u ,

manner determined by Ar,„ 1, ,. 7l\?. ir^^^cl^^,"''''"^''' ^^'P"'^'^'^' '" *'"•

.\rticle 15 of the Kus,Man project provided a mode of nommation of the members of thn

Ap.-iici.t I.-

..^Kcome comple.e.v aojuamte., .„h Im^lo'^jSr"S^II^r^^e 'i^S^' .i!

Ku*i?"|;Tf
''"'"'"""

T' '"''""'^ '" "" ^""""""••-' "'"' -y^r^' •- Article lO of theKu..,an draft, corresj.ondu.g to Article 12 of ,i,e conunntees draft. The obligation

M
dl ill

!••:
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orovided by this article certainly cannot include the obligation of a Power to furnish

information which might endanger its own security. In order to prevent too rigid an

interpretation, the committee modified the general agreement contamed m Article i6 b>

this qualification :
' as fully as they may think possible

'

The phraseology of this qualification is borrowed from Article 31 of the General Act of

the Brussels Conference. July 2, 1890.

Article 13

The international commission of inquiry cmmunicatts its report to the Powers in

dispute, signed by all the members of the commission.

This article corresponds to Article 17 of the Russian draft^ It indicates clearly the

nature of the work within the jurisdiction of the commission. The latter is limited to the

statement of the positive results of its inquiry into the facts, embodied in a report signed

by all of its members.

Article 14

The reoort of the international commission of inquiry is limited to a finding of

facti aml'^as in no wav the character of an award^ It leaves to the Powers m

dispute entire freedom as to the eHect to Ik- given to this finding.

This article was adopted at first by the committee as a reproduction of Article 18 of

the Kus-ian draft, except lor a twofold mcKlification.

The possible recourse to mediation was noted along with the ultimate recourse to

"'''The ToUowing words, placed at tlie end of the article, ' whether to resort finally t-,

means accepted in intercourse between nations '. were omitted at the suggestion of Baron

d'Estournelles de Constant. The committee thought that these last words containeel

a special and explicit reser%-ation of the right to resort to war, a reservation which it

seems useless to make in the act of a Peace Conference. It appc-ars rom the explana-

tion Kiven bv Mr. Martens that the Russian delegation had in mind only certain methods

compatible with a state of i^eace and. being of this characfr. authorized by the law n

nations. The committee, however, persisted in preferring the draft which it had decided

'''^Th- articles relatinK to commissions of inquiry having been referre<l back for a r.-

•xamination by tlii.s committ.e, following the discussion in tlie commission, Mr. Mancioti

proposed to redraft th.' second part of th.. final article of this tifl. as follows :

rhe report of tlie international commission of inquiry leaves to the Govern.nem^

in controvv.sv entire freedonx. either to conclude a friendly settlement based upon

this reiH)rt, or to consider the report as nevr having b.Mn made.

The committee thought It unn. cessary to state thus -tronglN a right which was .....

contested. It agreed to the following proposition -A .Mr Odur

1 h> reiwrt of the international commission of inquiry is limited to a finding ei

taets and'ha. in no wav the character ol an award. It leaves to the Powers ,n

dispute entire freedom as to the effect to be given to this finding.
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P<VRT l\.—International Arbitration

Humanity, in its .:,m*fant evolution, daUy tends in increasing measure to place n-spcct
or the law as the foundation of its existence. The society of civilized nations recognizes
he existence of legal principles and rules set to a common standard-int.mation^ law
I nd.r the requirraients of this law each State retains its autonomy, in accordance with it.primary and unchangeable inclination to live its own life, according to its own idea on
.t. own territ uy, by the activity of its p,-„ple, by means of its own resources, with a view
to increasing its moral and material well-b,Mng and assuring its legitimate growth in all
things. Bu at the same time, it recognizes that it is bound to the other States in the
international community.

Ihe farther law progresses, and the more it enters into the s.xriety of nations, th,. more
dearly arbitration appears woven into the structure of that society

As a principle for the pacific and judicial solution of international diHerences it is pre-

!h"iitv of a^'
''" '"'""'"'"' '"*''"'^ '° '^"*"^'-' »''*= "Shts of each, while safeguarding th..

A voluntary system "f jurisprudence in origin as well as in jurisdiction, it agrees with
tiK just demands of sovereignty, of which it is only an enlightened exercise. For if there
.s no power superior to the States which can force a judge upon them, there is nothing to
oppose their selection of an arbitrator by common agre,ment to settle their .llsputes
thus preferring a less imperfect means of securing justice to a method more problematical
and more burdensome. '

i

Chapter I. - Thf System of Arbitration

Article 15

S,iSh??,H f' f,'''*"''""
''^^. f"-- i'^ "•>J'--ct the >ettl..ment of disput.s betweenStates by judges of their own choice, and on the basis of resfnct for law.

International arbitration d.K^ not aspire to supplant dirt^t negotiation : it is applic abletn chsputes which could not be settUxi by diplomatic means
'

Furthermore it doe-s not prevent mediation
; by the very fact that the latter can proceetl

Z^^ir^Z^: '

•'"'^ '""'''''^''- '»—-— '- settlemenf which

Article 15 concisely describes this position and character
International arbitration settles-that is to say, decides finally-international disputes"Inch are submitted to It.

^

^^^

h^settk^ these disputes on the basis of respect for law. according to the demands of

thoms,Se^
"'"" *'^ '""''"' °' ^"'^^'' '*'°*'" ^^' '''*"' "' •''^' ^e^"''"^"t "f the States

^iich are the fundamental features of arbitration.

i /l

f '..

i'lf
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Articli i6

In questions of a legal nature, and especially in the interpretation or appliciition

of international conventions, arbitration is recognized by the signatory Powers as the

most iffictive, and at thi -amt- time the most equitable, means of settling disputes

which diplomacy has (ailed to settle.

Art icle i6 determines the nature of controversies which are within the proper j urisdiction

of arbitration. These are questions of a legal nature and principally questions of the inter-

pretation or application of treaties. It is not difficult to perceive the bond which unites

the institution of arbitration with the safeguarding of the principle of good faith in inter-

national agreements.

To say that the arbitrator is judge and acts according to law is to say that arbitration

is not applicable to every variety uf dispute between States. Differences where the

opposing claims of the parties cannot be stated as legal propositions are thus, to some

extent, by their very nature, outside of the jurisdiction of an institution called upon to

• speak the law '. Conflicting interests, differences of a pohtical nature, do not belong,

properly speaking, to arbitration.

But for differences which have the character of disputes as to questions of law, and

which cannot be settled through the ordinary diplomatic channels. Article i6 recognizes

that arbitration is the surest and most equitable method of arriving at a peaceful solution.

It IS the most effective because it settles the disputed question finally. It is the most equit-

a»)le. because it renders to each what is justly due to it

Arfii Ic lO, however, does not go beyond that genei.il recognition. It does not contain

the jxjsitive agreement of a given Power, confronting some other, to refer a given dispute

to arbitration. Under the provisions of the present Convention each State decides in its

sovt reign capacity, from its own view-point, whether this or that ca.se sh;ill be submitted

to arbitration—under the restriction imposed by obligations which it may have contracted

by other treaties.

Such is the scop*' of Article i6.

Mr. Bcldiman requested note to be made of the following declaration :

Til. Royal Government of Kouinania, being completely in favour of the principle

of voluntary arbitration, of which it appreciates the great importance in international

relations, nevertheless, diws not intend to assume, by Article 15 (Article 16 here), an

ohhgation to accept arbitration in every case there provided for. and it believes it ought

til Ntate express reservations upon this point.

It cannot therefore vote for this article except under that reservation.

ti.r

Article 17

The arbitration convention is concluded for questions already existing or

questions which may arise eventually.

It may embrace any dispute or only disputes of a certain category.

.\rticle 17 contains no agreement on the part of the Powers, but it determine* in ,1

convenient manner what the agreement to arbitrate may contain.

The agreement to arbitrate may be concluded after the origin of one or more disputes

in order to secure the judicial settlement thereof. Properly speaking it is the cotnprvmn.
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It may deal al«o with possible disputes, that is to say. simply with those which may
ansc in the future. That is the clause providing (or the making of a compromis.

The validity of such a provision is not admitttil in national law by all positive legisla-
tion

;
jur ^prudence is not everywhere settled upon this point. In international Uw. it

would seem impossible for doubt to exist. The agreement to enter into a compromis does
not create an institution to

. ompete with official tribunals ; it creates an organic institution
of justice itelf, m a sphere where this institution is lacking.

The agreement to enter into a compromis may be special and contemplate one or several
particular classes of disputes out of all the disputes of a legal character among States.
Ihe theory of this class of stipulations is worth noting. States are endeavouring to protect
themselves against their own passions in the future, adopting the meth.Kl of peaceful
solution before the birth of cor.troversies. and providing in advance in certain classes of
their relations for peace based upon a treaty.

Ihe agreement to enter into a compromis may also be general : it then embraces all, or
at least almost all, disputes between States. It is a general treaty of arbitration, a real
organic contract for a judicial peace, positive sanction of arbitration as the proper, normal
mode, accepted in advance, for the settlement of international dispute

The present status of positive international law, from the point of view of the different
ways in which the contract for arbitration 1m> been extended, is characterized by the
following features :

^i.^ .'"*""" u^i"1 '^'"^\'*' '" "'•' number of compromis applying arbitration to

s t^lV^"'*' !l'"'^
'^''"^y "^*"- '"'^" '^^'"y l^"- "' i:ngland and the United

states oners us the most numerous cases where compromis have Ix-en concluded forsuch disputes.

2. Increa.se of provisions f(,r entering into compromis covering particular classes

^.^.^J?*".^'
numerous of disputes which nuiy arise in the future. We have endea-

^n^ rK ? '•""'"V"**'
.""*^' provisions in a ' General survey of the clauses of mediation

The ^^T k'"H'-" t^
*'"; '''l"'"'' "' *''^' Third Commission of the Conference >

rhe^eater numb^T of these clauses belong to the law of special tnaties betv-.en two
likP tt

.^'".''."f
V"''"

''''' '^"'".'""" «" all Powers or to a ronsideraWe group of them

a'?h?^u^;i^:3?L^.;::is„'^.*"^
^'^^'''"'^ ^•""•^*"^^'" ^'^—»•'" ^"-"

3- The conclusion of certain conv.ntions extending the ,>rovision for enterinL- int..a rom/jro^.s, either to all controversies without exception between S a
"

or*io athese disputes with a necessary qualification with re.'pect to that ch. ,s of .lism.teswhich States do not Ix-li.-ve they cin submit to the p<.ssrbilities of ar! Ilration
'

The declaration between the Netherlands and Portugal dated Julv 5, 1804 containsa provision for entering into a compromis with reservation. It is drawn up in these

All qu(«itions or all differences concerning the interpretation .,r execution of thepresent declaration and also every other question which niav aris.. hetwe 'n Ule two

\tc2lTf->^'''\f1'^V' '^.r
"•" ^""^^'"' •»'^'*^ independence nor

. "n mv i°It cannot be settled ,,, a friendly manner, shall be submitted to the d.oisi„„ c f Vwo
o d tY rT' "T "'

^•'^T
*^^" ^."''"''^ '^>' *^^'^ "' "'^' two Govern.u „, „ case

::g;^m:^^ ^l:;i;'X^^'Z:^.
*-• -^''"-- '"^^ shan designate .,. commit

i
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The treaty of arbitration between Italy and the Argentine Republic, dated July 23,

1898, contains a provision for the making of compromh without iesfr\ation. It is as

follows :

Artu LE I

riR. liigh contracting I'arlios bind themselve. to submit to arbitral decision all

disputes, whatever maybe their nature and caus , which may arise between the said

parties if they have not been able to settle tliei'i 111 a friendly manner by direct

diplomatic negotiation. The arbitral clause exteiid> even to disputes which may

have ari>en prior to the stipulation of the said tr< aty.

Among the general provisions for arbitration negotiated between Powers represented

at the Conference, but as yet existing in tentative form only, it is important to note th.

draft adopted by the Swiss V.-deral Council, July 24. i^-^S. and presented to the Government

of the United States ; the draft worked out by the Pan American Conference which began

in Washington on October 2, 1889, and closed April 19, 1890 ;
the draft treaty between

the United States and Great Britain, signed at Washington, April 11, 1897-

These various documents have often been referred to in the course of the discussions.

At the time of the deliberations in the Commission concerning Article 17, Mr. Beldunan

a^ked that the following declaration be noted in the minutes ;

The Royal Government of Roumanii. declares that it is unable to adhere to

Article 16 (Article 17 here) except under the express reservation noted in the procis-

rerbal that it is determined not to accept in any case an international arbitration 01

disputes .-md differences arising prior to the conclusion of the present convention.

Article 18

The arbitration convention implies an engagement to submit in good faith to

the arbitral award.

In arbitration tlie disputing States by agreement refer the settlement of their disputes

to the judgement of one or several persons endowed with the power of ' stating the law for

the parties to the cause. .

The obligation to submit in good faith to the arbitral decision is, under these condition>,

a positive obligation implied in the convention entered into. An arbitration is not an

attempt at conciliation. The characteristic feature of arbitration is, to be exact, tli.^

common submission by the States to a judge of their choice, with the agreement, which

naturally flows therefrom, to carry out the sentence loyally. In the absence of special

provisions in the compromn attaching some particular effect or other to ;'.i arbitral decision

and except for the use of legitimate methods of appeal, the failure to Carry out the decision

of the arbitrators is no more permissible in law " .m the violation of contracts, and tlu^

for the very reason that it is in fact the violatii>n "i a contract.

The original draft of Article 18 was as follows :

The arbitration convention contains an engagement to sutmiit in good faith

to the arbitral award.

The word ' implies ' substituted for the word ' contains ' at the suggestion of Mr. Holin,

clearly accentuates from our point of view the chara. ter .md consequences of the agreement

to arbitrate.

a
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Article 19

.rh/f"r'*t'P™''^"Kt' °f ^''''"'"''l
"". ''"^'^''^ *'''^*'«^* expressly stipulating recourse to

arbitration as ob igatory on the signatory Powers, these Powers reserve to themselves
tlie right of concluding, either before the ratification of the present Act or later new
agreements, general or private, with a view to extending arbitration to all caseswnich ttiey may consider it possible to submit to it.

This article replaces Articles ,S-i2 of the drafi proposed by the Russian delegation
This draft, accepted in its principal features, at first reserved entirely questions of law
touching the vital interests or national honour of the parties in controversy.

As for other controversies, it divided them into two classes. One, composed of two
subdmsions only, of clearly specified controversies, was made the subject of obligatory
arbitration. The other—and this by far the larger—was given over to voluntary arbitra-
tion, with a recommendation, however, that arbitration be used.

In a notable explanatory note > the Ru.ssian delegation justified the system presented
by it in the following manner :

It cannot be doubted that in international life differences often arise which may
absolutely and at all times be submitted to arbitration for solution : these are questions
which concern exclusively special points of law and which do not touch upon the vital
interests or national honour of States. We do not desire that the Peace Conference
>nould so far as these questions are concerned, set up arbitration as the permanent
and obligatory method. ^

The recognition of the obligatory character of arbitration, were it only within themost restncted limits, would strengthen legal principles in relations betw4en nationswould guarantee them against infractions and encroachments, it would neutralize
so to speak, more or less, large fields of international law. For the States, obligatory
arbitration would be a convenient means of avoiding the misunderstandings s"o
numerous, so troublesome, although of little importance, which sometimes fetter
diplomatic relations without any reason therefor. Thanks to obligatory arbitration
States could more easily maintain their legitimate claims, and what is more important
still, could more easily escape from the unjustified demands.

Obligatory arbitration would be of invaluable service to the cause of universal
peace. It is very evident that the questions of the second class, to which alone thismethod IS exclusively applicable, very rarely form a basis for war. Nevertheless
trequcnt disputes between States, even though with regard only to questions of the
seconddass while not forming adirect menace to the maintenance of peace, nevertheless
clisturb the friendly relations between States and create an atmosphere of distrust and
hostility in which some incident or oth, r like a chance spark, may more easily causewar to burst forth Obligatory arliitrati,.., resulting in absolving the interested States

r""*?..
/'^*P°"*'^''"y *°'" ""'y so'ut'on of the difference existing between them seems to

be htted to contribute to the maintenance of friendly relations, and in that wav to
lacilitate the peaceful settlement of the most serious Conflicts which may arise within
tlie held ot their most important mutu.il interests.

At the same time that they outlined in this way the lofty sphere of obligatory arbitration,
the authors of the project recognized the necessity of determining, with precision and care,
tiie field within wh.ch this arbitration could be applied.

In this work they decided upon two classes of international controversies :

I. Pecuniary claims to recover for unlawful injuries.

The hibtory of international relations prove- without doubt that in the great

I\ist. pp. 07-9.S
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Co CONVENTION I OF 1899

majority of casus demands for damages by way of indemnity arc the very cases

which have been tlie subject of arbitration It goes without saying tliat m excep-

tional cases wliere the pccuniarv question involved assumes a position of first impor-

tance as regards the interests "of the State—for example, in a case concerning the

bankruptcy of a State—each Power, invoking national honour or vital interests, has

the power 'to decline arbitration as a means of deciding the dispute.

2. The interpretation or application of certain international conventions which have

not a political character, and, above all, of treaties known as ' universal unions '.

*^ince treaties, as a general rule, are only artificial settkmenls of opposing interests,

treaties of a universal character always express necessarily the agreement upon

contmon and identic interests. That is the reason that within the scope of these

treaties serious disputes incapable of settlement, or conflicts of a national character in

which the interests of one are absolutely opposed to those of another, never arise and

cannot arise. So far as momentary misunderstandings are concerned—concerning

their interpretation, each State will willingly confide the solution to an arbitral

tribunal, it being understood that all the Powers have an equal interest in maintaining

the treaties in question, which serve as bases for extensive and complex systems of

international institutions and regulations which are the only means of serving vital

and permanent needs. ..... i.-. *• •

It should be noticed that the first attempt to introduce obligatory arbitration into

international practice was in fact made in a treaty of a universal character, that

relating to the Postal Union of 1874 ; Article 16 of this treaty estabbshes obligatory

arbitration for the solution of all the differences arising with reference to the interpre-

tation and application of the treaty in question.
, , . .. , ^ ,

The Hague Conference would seem therefore to be perfectly justified in extending

the provisions of Article 16 of the treaty of Berne to all treaties of a universal character,

which are entirely analogous to this one.

The general system proposed by the Russian delegation having been approved by the

committee, the latter gave itself up to a detailed examination of Article 10 of the advance

draft presented by this delegation.

With regard to pecuniary claims, the committee examined the question whether it

was suitable to limit the requirement of obligatory arbitration either to claims not exceed-

ing a certain sum for indemnity—a provision which is found in the Anglo-American

draft treaty—or to cases where the principle of indemnity is recognized by the par-ies.

This last guarantee was provisionally adopted.

In dealing with conventions the interpretation or application of which should he

eventually submitted to obligatory arbitration, the committee could not secure a unanimous

vote for the retention of monetary conventions and conventions relative to the navigation

of international rivers and interoceanic canals. Consequently, these treaties were pro-

visionally laid aside. Treaties regarding civil procedure and proWrting for free assistance

by both parties to the indigent sick were added to the original list. Commercial treaties

and the Geneva Convention, the addition of which was also proposed, met a less favourable

fate. The other treaties first mentioned were retained.

The text of Article 10 as amended is as follows ;

Arbitration is obligatory between the high contracting Powers in the following

cases, so far as they do not concern the vital interests or national honour of the States

in controv) rsv :

>• i .1

I. In case of disputes < oiictrning the interpretation or application ot the conven-

tions enumerated herein ;

1
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1. Postal, tolephonc. and teleKrapli convention-
2. Conventions concerninK tlie protection of submarine cables
J. t onventions concerning railroads.

*
at°stT"""'

""'' ''^'"'^"*°"'' concerning means of preventing collisions ofvessels at sea

5. Conventions concerning the prot.ction <,f literary and artistic works
lustnal property (patentm.

b. Conventions concerning the protection of
trade-marks, and trade-names).

7. Conventions concerning the system of weights and measures
S. Conventions con.emmg reciprocal free assistance to the indigent sick

othe^si;;;i;!:;^^r""""^'
•""^'""^ '^"""•™'"« ^•'•^""'^•- p^>""--^ -'>

10. Conventions concerning civil priKedure
11. Extradition conventions.
12. Conventions for delimiting boundaries so far as they touch tinon oureivt.chnical and non-pohtical questions.

- "^ P""^*^-^

„riniL'"f •**^
"^^^l"^-

'J'^P""^? concerning pecuniary claims for da.nages when theprmciple of mdemnity is recognized by the Parties.
damages «nen tne

«cen7'ftAMVfr^' ^n"'" f''"
''"' "'''^P''-'^ "^ "" ^^'"'^' ^^i''- »''«^- conditions,

Of Article 10 by Dr Zorn, German delegate, who declared that his Government, without
desiring to modify those conventions which at the present time sanction obligatory arbitra-
tion, does not believe that experience to-day is suthcient to justify a more general and;inmediate development of these conventions. He added that a too rapid introduction ofobligatory arbitration into international law might present more dangers th^. advantagesrom the point of vic>v of peace among nations. A new Russian proposition tending to
sanction obligatory arbitration tor cases only on which agreement had been reached bvprevious conventions, and to recommend specially recourse to arbitration for the other casesmentioned in the list previously adopted, brought forth objections of various kinds and wLunable to secure general support. In this situation, and without finally binding them-
s

1 es, the members of the committee deemed it desirable to adopt in place of ArticL 8-T2of the Kus.sian draft, a single article containing a twofold provision

nJh' ^""''Kr"' '"'""°u
'° '^' ^'""'' ''''^''"^ ""^ ^^"' ^^^'^''•^l tr<^^ti« ^^hich alreadyprovide an obligation on the part of the signatory Powers to resort to arbitration

The second IS a declaration by which the Powers reserve the right to conclude eitherbeiore the ratification of the present treaty, or afterward, new agreements, genera ospecid. with a view to extending obligatory arbitration to all cases which they d enpossible of submission thereto. It is important, in short, to note that if a.reer^en toa considerable extension of the sphere of obligatory arbitration cannot be reached aH thePowers retain the greatest freedom for the realisation of their ideals in this maUer noton y by means of special treaties, between two States, but by means of conventions ;f auniversal a character as possible. The future therefore remains largely open for tlteeahzation of all progress in this respect, a realization which will be due entireh. to volun!tary action, too, as was declared by Messrs. Beldiman and Veljkovitch
All the members of the committee recognized the fact that the vote cast under thoseorcumstances was in the nature of a compromise, inspired by the desire to secure unanimousagreement to the propositions to be presented to the Commission.
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Chapter U.—The Permanent Court uf Arbitration

No projoct was wilcomcd with more sympathy than that for the establishment of

a Permanent Court of Arbitration. The suggestion made by his Excellency Sir Julian

Pauncefote for this purpose was brilliantly presented at the opening of our sessions.

To recall at this point this memorable and fruitful suggestion is but to fulfil a duty to

justice and to indicate at the same time the general field of our work upon this subject.

At the session of May 2b, 1899, his Excellency Sir Julian Pauncefote made the following

remarks :

Mr. President, permit me to ask, before going further in this matter, whether

it would not be useful and opportune to sound the Commission upon the subject of

the most impv)rtant question—as I believe—which you mentioned in your address,

the establishment of an international Permanent Court of Arbitration.

Many codes of arbitration and rules of procedure have been made, but protedun-

has been regulated up to the present by the arbitrators and by special or general

treaties.
,

.
,

Now, it seems to me that new codes and rules of arbitration, whatever may In

their merit, do not advance verv much the great cause which brings us here.

If we desire to take a step in advance, I believe that it is absolutely necessary to

organize a permanent international tribunal which can assemble instantly at the

request of contesting nations. Ihis idea established, I believe that we shall not hav.'

very much difficulty in coming to an understanding upon the details. The

necessity for such a tribunal and the advantages which it would offer, as well as the

encouragement and even impetus which it would give to the cause of arbitrrtion, have

been set forth with vigour and clearness—and equal eloquence—by our disiinguishcd

colleague, Mr. Descamps, in his interesting 'Essay upon Arbitration ', an extract

from which appears among the acts and documents so graciously furnished the

Conference by the Netherland Government. There is nothing left for me to sav

upon this >ubject, therefore, and I would be grateful, Mr. President, if, before proceed-

ing further, vou would consent to gather the ideas and sentiments of the Commission

upon the proposition which I havt; the honour to submit to you concerning tht-

establishm'ent of an international Permanent Court of Arbitration.

The first delegate from Great Britain had given to the institution which he proposed

to orgrjiize the name of ' Permanent Tribunal of Arbitration '.

Dr. Zorn suggested the adoption of the term ' Court of Arbitrators '. The expression

' Artitrai Court ' seemed for a time as though it ought to be reserved to designate the

members of the Court acting as arbitrators in the various cases which they were called

upon to decide. The term ' Arbitral Tribunal ' was finally agreed upon since it was alreadv

sanctioned by practice and as it was of such a character that it would be more easily

accepted by all the Powers.

The establishment of a Permanent Court of Arbitration is in response to the higlu-t

aspirations of civilized peoples, to those ideas of progress which have been realized 111

international relations, to the modern development of international htigation, to tin-

need which urges nations in our day to seek a more accessible justice in a less uncert.nii

peace. This great institution can be a powerful auxiliary for the strengthening of the

feeling for law in the world.

The organization of the court does not present insurmountable obstacles, provided w.-

become imbued with the idea that tlur international community is a society of co-ordinati 'i:
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and not of subordination, and that consequently the now instrument of mternational,ust^e preserves the character ' of a free tribunal among indefx.ndent States

!"''^'""*'°"^'

fund^e'ntrirl'r*
'' ''" '-"P-'^-ntary Union at Brussels sought to meet this

The drafts submitted at the Hague Conference by the delegates of the three great Stateshave, m various ways, sought to realize the same end
The project of his Excellency Sir Julian Pauncefote was taken, with the kind consent

:;iirdi;:::..? us^r-"
^-^ '-'-- ''-- - - •-- ^- "• --^ - -'-•>

"

The fundamental features of the English plan • are as follows :

™d.r the pr„.<lc.„cy ,.. ihe MiSi.,,., „( F,„„e„ AfTailsXlirNMbell,! ^ '

The dralt prepar,,! I,y the Russian delegation rested upon the following bases

arb iration. 10 name a ,n,te. e ther from among its national,"other,
'

chamctenTtic^- "
""'" ' "" '"''"«"'^"«' f^'"" "^ "^^er plans principally by the following

InternS^a^^/'"^ '"«""^* ^""^' "^ i"^*- "^ -^" ^'^'^ «f ^^ -ember of ,.,e

sholid S^i;^""
'' '"" '""""^'' '- ^""" ^'^ '"e -l-s-on of nine Powers .hereto

n. -vizrir'eirS"rsri^;^:^i^rc::n^-S^ r ^"°"^'"«
tions may call upon all the members of tl.e^rlbmal toTi Tr\"Verai :f^;rerTn

sec^l llJl^^^f'tS^ei^^S^X jS;!
-- -'' ^'^'- ^ -en period, to a

Couno^AHr"!'"''
""' Seneral discussion concerning the institution of a Permanenttour of Arbitration assumed a character of exceptional importance

the .'rin,r"f
^"'\«."*'°"' ^"'•^'"8 t''^* '^°'"'^"n principles and ideas were to be found in

ion o h' r 7 r ^"' ^"'' ""^^'y^'-^' ^^^'•-^' '"'^ht serve as a basis for the discus-ions of the Conference, declared that it did not believe it necessary for it to submit a draftU, own. Rut, with the double assurance of freedom to resort to the permanent tribunal

' Past, p. 108.
' Post, p. K.l. " Po.-I, p. I It
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64 CONVENTION I OF 18P 1

and freedom in the clioiLC .)f arbitrators, it did not hesitate to supfK)rt tlic new institution

at onro.

With tiiis double assurance [said Mr. Leon Bourgeois] we do not hesitate to supfxirt

tlie idea ol a permanent institution accessible at all tunes and charged witli the duty

of applying the rules and following the procetlure established by the Powers represented

at The Hague Conference.
, , , , . , . ,

We agree, therefore, that an International Bureau should be established to ensure

the continuous services of a recording othce, secreiari.il staff, a continuous set of

archives concerning arbitration ; we believe that the continuity of these services is

absolutely necessary not only to the maintenance of a common point for intercourse

between nations, and to render more certain uniformity of procedure, and, later,

uniformity of jurisprudence, but also to bring to the attention of all peoples, by some

visible and respected token, the high ideal of law and humanity for the realization of

which civilized States are permitted to strive through the invitation of His Majesty

the Kmperor of Russia ...
riie French delegation considers it possible to give this permanent institution

a more powerful position. It believes that the Bureau could be given international

authority, definitely limited, to begin proceedings, sufficient in most cases to facilitate

recourse to arbitration by the Powers.

If one of the disputes recognized by the Convention as properly subject to arbitra-

tion should arise between two or more of the signatory States, the Permanent Bureau

would have authority to call the attention of the disputant parties to the articles of

the Convention governing this subject and the power or obligation agreed to therein

to resort to arbitration in that case ; consequently it would offer to serve as an inter-

mediary between them to set arbitral procedure in motion, and give them access

to its jurisdiction.

It is often a legitimate prejudice, a sentiment of the highest character, which actually

prevents two nations from resorting to the path of pacific settlement. In the existing

state of public opinion the first of the two Governments to ask for arbitration may

fear that its taking the initiative will be considered even in its own country as an act

of weakness, and not as an evidence of its confidence in its own right.

By giving the Permanent Bureau a special power to initiate proceedings, we believe

we could avoid this apprehension. In avoiding a scruple of a similar character, but in

cases of a more serious and more general nature, the Third Commission did not hesitate

to recognize that neutrals had the right to offer mediation, and to encourage them to

exercise this right it declared that their intervention could not be considered as un

unfriendly act. With all the more reason, in the special cases provided for in the present

Convention for arbitral procedure, it is possible to give to the Permanent Bureau a well-

defined authority to initiate action. It will be given the power to call the attention

of the parties to the articles of the international Convention which may seem to have

provided for the dispute which divides them, and will ask them, consequently, if, under

circumstances anticipated by themselves, they will consent to resort to arbitral pro-

cedure, that is to say, simply to carry out their own agreements. The answer to

a question thus put will be easy, and any scruple on the score of dignity, which might

perhaps have prevented all recourse, will disappear. To set in action one of those

powerful machines by which science transforms the world, it is sufficient to place one

linger upon a contact point : but it is still necessary to entrust some one with the

duty of making this simple motion.

The French delegation believes that the institution to which this international

authority would be confided would play a noble and useful r61e in history.

The idea first presented in these terms by the French delegation, later took the form of

a proposal and it becajne Article 27 of the present Convention.

Ihe general discussion opened with an address by the reporter, who set forth the prime

i i
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ARTlCtE 20

With tlic object of farilitating an immediate recourse to arbitration lor inter-

national diflerences, whirl; it has not been possible to settle by diplomacy, the Mgnatory

Powers undertake to organize a Ferman.nt Court of Arbitration, accessible at a '

times and «)peratinf!, unless otherwise stipulated by the parties, m accordance with

the rules of procedure inserted in the present Convention.

Article 20 of the plan proposed by the committee is the reproduction, except for some

IK.ints of detail, of the first article of the English plan cncerninK the Permanent Court of

Arbitrp.tion.

This article clearly determines the general purpose of the institution of the Court :

* facilitating an immediate recourse to arbitration for international differences, which it

has not been possible to settle by diplomacy.'

It contains the agreement made by the signatory Powers to organize the Permanent

Court of Arbitration.

It indi-atcs the general rules of procedure under which the new institution wiU act

:

these are the rules inserted in the present Convention in the chapter on arbitral procedun

so far as they agree with the organization of the Court as it is determined by Articles 20-30.

and except for the right of the parties to agree upon other rules.

Article 21

The Permanent Court shall be competent for all arbitration cases, unless the

parties agree to institute a special tribunal.

This article was proposed by the Russian delegation with a view to stating precisely

and clearly a twofold point : the general jurisdiction of the Court for every case of arbitra-

tion, whether obligatory or voluntary; the right retained by the Powers to form special

tribunals distinct from the Court.

This provision is, in a way. the translation into the law of nations of the fundamentil

maxim to which we have already called attention :
' A free tribunal among independ.nt

States'. J ,

Count de Maccdo suggested, in this connexion, the adoption of a provision declaniig

that • the signatory Powers agree that they prefer the jurisdiction of the Permanent Court

of Arbitration to anv other special jurisdiction, on every occasion where circumstancrs

will permit '. This provision was very favourably received. If it was not inserted in tin

Convention it is, fir>t, because we desired to avoid t(x) direct action with regard to Hk

freedom of States ; secondly, because we believed that the sanction of the general jurisdic-

tion of the Court in Article 21 indicates sufficiently the desire of the Powers.

Without fully sharing this opinion, Count de Macedo statid that he would not pr^^^

his proposition.

Articlk 22

An International Bureau, established at The Hague, serves us registry for tli.

Court. , • . .1 . t .1,

This Bur.^au is the channil for communicatiuii> relative to the meetmgs ot tli.

"Tt has the custody of the archives and conducts all the administrative business.

The si'-'natorv Powers undertake to coniinunicat<' to the International Bureau a!
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They uncl.r.aki. likewise t.. rommunicat.. to tho Bureai, t » Hwi r i .and d,Kum.-„,s ..v.-ntnally showinK the ox... utu.n ..f th. Ss Jk-. „ by l^^l^n''

.he';:;,^;':,';;.;.^;:;;;::'''"'''
''"^^^" • ^^^ ^"•-'^"''^ '- "-^ «' c.n,ra. Buna.. • a,

The pr..,H«iHun for tstahli.JnnK at TIk- Hagu.- an International Hi.r.. .» t,.

Thecmimittfo tliought it iHissiMc t.i ionccntrat.> .» T»... ii,„..„ .

Oil- archivis „f the International Bureau at The Hague thus ,lev.io,v.,l will k , ..
greatest im,K.rtance and of tl,e gr.atest value

''K"^' '""^ dcv. loped, villi be of tlu-

.raDt/"'n"'''"'
""' "" *'"''^" ' ^"'^' "^'•^'""^ ''^' ^'^^'-'^ '" "'^' "-rd ' copy '

.,f para-graph 4. lhispr.)p<)sition was accepted "^^ "i para-

Article 23

w'!^;tiia ^r"^?i:;j':rii.:!^:;?^^^^ p-T' ^^». *-" ^i«natory

..f ti;:^r.g;s;"^ '[i::^
- -^ -•"^"'- *^ broughf^; ..S;;;^;... ... t„ .no« ^

tP~^:!^>^k^:,-:-^^^
"u.n'!: crbe';:;;^..:;"

'-"^^ ^^^ ^P»-""«' '- » tem, of six ..,.,. nu.ir „,,,..

i" tile ^j'i^J'^i::^;:^^ "^ ^ """"- -^ "•• ^--^
• - p'-'- > -^
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riic lollnwiiiK mixlitications w.ri' ;i<l<>p»i'<l by 111. lonmiittti'.

In thr ormin.,1 -Iraft, .a.h Stato cl.siKratci tw.. arbitrators. Upcm ihr .UKsrstion of

F)r Z..rn .I.I.k'
• • from (nrinanv, th** iiumNr was incr.a^.l to four It xv.ll Jh; .asi.r

un.Ur tlusc .,m, ..ons, for thf Stat.s wfio .l.>irv it. to apix.int m.inlHTs of .livrrs,ti..|

abilitifs on thtir arhitr.il tUli|.;ation>.

riu' incroas.- in thr nuinlHr of arl.itrat..r- to iH.k^iKuat.d l.y tlu- Mat.<^ was h<.w, ..r.

r.Krcttf.1 by many nunilurs wt.o ,«.infnl out tlu- practical imonveni.nr.s of this provision

from manyiK.ints of ^i^w ( onnt .!.• .Man-.Io .v.n trn.k tho initiative for a r.tum to tlu

or.Kmal numlnr. Ilu- nun.l..r of four arbitrators was tuially a.-r.pt..l bv aKr-r.nonts

and rompromiso. ... . u i i

(ho ..riKinal plan ,lul n... h.x anv ..x art limit to thr tini,' for win. h tlu- arbitrators shoul.l

be (l.siKnat.-.!. Th.- cominitf.r thought that th.r.- was roason for ...loptinn tlu- t.rni ol

six wars, stipulating' that ih.- api«>intin<nt r.ml.l b«- r.n<'W<-<l.

It is a.lmitt.-l that two i'ow.rs can by ann-.w-nt .U-sif,'naf in .oinmon <.nc or m-v. r.il

mcn.lH IS of tlu- Court and tlu- sanu- jHrson may Im- .usi^-nat.-d by diff.r.-nt Powers.

riusc provisi.ins, proposed by the n-ix.rter. ar.- borrow.-.l from the .Iraft of the Int. r

parliamentarv Conference at Brussels.
, , . , , ,,

in ,-as.' oi death or r.tirenu-nt of a number of tlu- Court it is provided that he shall

1,. ,. pl.iced accordiuK to th.- meth.Kl provi.le.l for his api^Mntment. It was understcxKl

,l,.,t th. word retirement
'

is to be tak.n in a bro.ul enough sens.- to indicate all ev.nt-

win. ii in.iy occur.
i , .,

Mr. Stancioff insist. d ..ii >tatiim that n.. r.striction uik..-. the freed..m ..f the I ow. r- m

the choice of arbitrators >li.)uld be mad.- .is re^anls nationality

.\RII( IK J4

When the signatory Pow.rs wish t., have n-courso to '''^ P"-^'!"*;"' C"";;' '"',

,h,- settlement .,f a .litference th.it has arisen between them, the arbitr.ntors calle.1

I,;«n to f..nn tlu- tribunal competent to deci.le this difference must Iv chosen Iron,

the Lvneral list of members of the Court.
, , • . , f ,i

Failing tin- .omposition of the arbitn:tion tribunal bv direct agreement of th.

narties, the following oiurse is pursued :

F.uh party appoints two arbitrators, and these togeth.r choose an umpire

If the votes are equally divi.led, the choice of the umpire is entrust.d to a tli-r.l

Power, seli-ctedbv tlu- p.irties by coinni..ii.iccord.
, . ,. ,i;«.,r, „t

If an agreement i. not arrive.! at on this subject, each party selects a difter. i t

Power, and the choice of the umpir.- is mad.- in concert by the P.)wers thus seleUe-l

The tribunal being thus comiK.s.-d, tlu- parties notify to the Bureau their det.

.

mination to have recurs.- 1.) the Court and the names of the arbitrators.

The tribunal of arbitrati.m assembles on the date fixed by the parties.

The members of the Court, in the perf.irmance of their dutus and out of th. n

own country, enjoy .liplomatic privileges and immunities.

This article .-..rresiM.n.ls to th,' first paragraph .,f .\rticl.. 4 ,! th.- .Iraft ol his K.xcelKn. x

sir lulian Paiincefote. It mo<lih. s s„m. wliat the procedure a.lopted by that .Iraft t.. briiiL

w-thin tlu- jurisdiction of tlu- Cmrt tlu- .lispnte which may be submitt.-d to it. Accordin.

to the original .Iraft tlu- P..wers which desin.l to r.sort t.. the tribunal notihe.l tl,.

secretary ..f th.- International Bur.-aii of their int.-ntion. I he s.-cr-tary transnutt -.1 t..

them the list of the memb.rs of the Curt, and the Powers then pr..ce..Ud to form th.

.-irbitral tribunal called upon to act.

ll



I'.uiik: .mmti.emhm oi inikknahonai •irri;s

It Mtimd prtf.rahic tr) adi.pi ih, fol

(«,

'^MM,' nil.'s
:

Every ( liariKc in tlio list of imtnb.rs .,( tlu f

Hut >t » v.Ty .,„,H,r>a,«. to pn.v„l,. ,or th. cav wlarc th.T.. may U- „o mu I, uKncnu,..

::r:;:r;:-::;;;t-;-r:;:-ir,:!:rri"
'»^--""'

n..> r»l. ,s ,.,K„1, l.ut in. o,„,,I..„.. Im. ,.„., it ,ln..s not provi.l,. for a situation wh.r.. tLm> no aKH-Mun, a> to th. .hoi... of „,.. un.p.r... H.J. ,h.. importanoM ".,,„,

(IcMKnatrd l)y ominion ak'n. nuiii.

tm, that h. par u,. anno, ..^r... n,«.n this sd.vti.,n of th.- third Pow.t. H.ncc th •

n.-. .-sMtN of a thir.! ml., tn its turn subsidiary t.. the al«.y,.
_^^^^Mr. Lanunavh propo.-.l ,„ .onti.io ,„ ,h.. h.-a.ls .,f n. ...ral States th- cf..,i... of an

Th.. conuni...... a^r..,! w.th th.. Ru,.ian d.l.«ati.,„ „, admitting' tl,at the most pr.cticd

';;;ic;;, ::"r:'! ';
;";;" :r-"-. -^v -- i-^-,..., ..m- of a ^iS:;;:? p:;

:'

>uJm . r

':''"?;;';•« <--;-l"""'^ f- <tK.t a.lop,...l f.,rsp....,al m...ha,i,.n at ,1„.M.^Mst .,n ..1 Mr. Ih,lls. W Inle not tfu.or.tically p,.rf...t. it s..,.n-s ,„ !,.• of •, .h ,r»t,.r ,
... .t all poss„.,l„i..s for whi..h it is practically cornvnicnt t., proyici

'

^^^^^IlH... rul..s an. ,h,. san,. as thos.. ...id. uv hn.l a.a.n in ,lu.\.hap...r ..n arbitral

n,n^;i'bvH'''" rl'^T' I"
'"' "'' ''""'^^ ^ possible n«ht to .hallen.e the .unpire

r;:;i,:j'a::;;;sr
;"'^""^'"' - •'" ''-' ^'-^- ^^•"" "-

'- --^^^^ -»'""-^'

fheir choice must Wev^'r'h '"^'k'"'' "'f
'""" '"S^'''" <=hoose an un.pire.

^^'r r^*?^"^^-^^"^^^^
P-i^,each .

I he posu.ye appr.-val of this syst.m seenu.l by its yery natur, to e u... .iiliicuhv
..- -;;^'.".-.. n..,.,.sary by th.. cmtnit,.... to safeguard ,„ prae,,;., tl n:!!:!";:,

M.ssr>^ Ass..- an.l Holls nev.rtlH.le>s urp.l this po,„,. that Mn„l th.. fonnat,,,,. of th..

I '..ro,, Hildt on his part also sup,K,rted this inter|.r,tation
emments.

.he .iloi^r M T"" " "":,"'^™''-^ '' ""'^-""- in the exercse of their powerscn]..>-nu.„t of .hplomata- privleg,.- ami immunities, u-,,s considered a happy addition

i:.' ; HI 1
'
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to the original plan. It brings out the high position of the members of the Court and can

only contribute to increase the prestige which should surround them.

Count Grelle Kogier, Belgian delegate, supported by Jonkheer van Kamebeek. askeil

that the scope of this provision be clearly set forth. To that end th, declaration was made

that it concerned the actual exercise ,.f duties of arbitrator, and that the enjoyment o

diplomatic privileges and immunities should be granted to the members of the arbitral

tribunal only outside their own countries. This last point was covered by the text.

His Excellency Sir Julian Pauncefote believed that diplomatic immunities should be

accorded to the arbitrators who, after their nomination, appeared at the place of meeting

of the Court and tiien returnetl to their own countries. This point was considered as

incidental to the practice of international courtesy.

Articlk 25

The tribunal of arbitration sits ordinarily at The Hague.
,,:k,.„.,i

Except in cases of necessity, the place of session can only be altered by the tribunal

with the assent of the parties.

This article, which corresponds to paragraph 2 of Article 4 of the draft of his Excellency

Sir lulian Pauncefote, fixed the usual seat of the arbitral tribunal at The Hague and

permits the tribunal to sit elsewhere with the consent of the parties in controversy. It

^so authorizes the tribunal, in case of Jone majeure, to proceed to change its place ot

meeting. . , ,.

The original draft gave the tribunal the power to change its place of meeting according

to the circumstances and its convenience or the convenience of the parties in controversy

It seemed necessary not to divorce thr interest of the litigating parties so completely fron.

the question of a change in the pKic meeting, and to provide for their consent m thi^

matter. • 1
,

This article has been made to agree with Article 3<., regarding the meeting-place cl

arbitral tribunals in general.

.VrticI-K 20

The International Bureau at The Hague is authorized to place its premises an.l

staff at the disjwsal of the signatory Powers for the use of any special board ot

^^
The TuHsdiction of the Permanent Court may. within the conditions laid down

in the regulations, be extended to disputes between non-signatory Powers, or betwe- 11

signatory Powers and n..n-signatory Powers, if the parties are agreed to havr

recourse to this tribunal.

riie first paragraph oi this article is new. It was proposed by his Kxcellency Sir Julian

Pauncefote and Mr. Asser, with a view to permitting the Powers which might establi-ii

special courts t.j profit, if agreeable to them, by the ottu es established and the administra-

tive force acting at The Hague.

Ihe Powers non-signatorv to the pres.nt Convention will not enjoy the same favour

when they establish special courts. But access to the jurisdiction of the Permanent t .mrt

of Arbitration may be given them. The draft of liis Kxcillency Sir Julian Paunclntc

already provided m a general way for this situation. It was more d.Hnitely stated h\ .m

aiiuiidmeiit from Mr. Renault, in the following words :
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Exce lency Coun X.gra expressed the „pi„ion that it was necessary to leave the door toarbitration as wide op<n as possible.
-^.tve uil aoor to

Articlk 27

Consequently, they declare that the fact of reminding the parties at vananr. .f

It was received with
This provision is due to the suggestion of the French delegation

marked sympathy by all of the members of the committee

h..,wet!'^''
"'""' "''^'

'1
"'''"y '^'^^^ ''"'^ ='«»*"^* ^^^°"^^'' to arbitration by two PowersK.tween whom a serious .lispute has arisen, become of moment in the then existing"Tate

looth hTr"f ",
°' """ "'"°^^ ™^'^^""'^^-' '""^'-f"-- " '^^ interest of 7eactsmooth the uay for such recourse, as .lesirable as it is .lifticult in some cases.

If he Conference wishes to jx-rform a work pnxluctive of helpful results, it should fac..this practical side of the peace problem.
Is it possible, from this view-point, to invest the Bureau at The Hague with an international authority, clearly limited, to call the attention of Powers whicTfi d h^mdv"rr;;ni;^^rnJv^::?^'--'- -^ *^^ --- ^""-•'- -" - ^^^ -•^
Baro. d'Estoumelles de Constant urge.l especially the idea that there is more thana right to be e.xerci.sed

: there is a duty to he fulfilled, the accomplishrnento wTich iZcan alone give to the act of the Hague Conference its full moraf value and effic'^ v £therefore proposed to the committee the a.loption of the following provision

'

^r.l^lX:Z:'Z'^Z:^Zi^ If^^y-^^ ^r
-/harp dispute threatens to

The exercise of this authority shall not be considered an unfriendlv act.

by itSf'rrf'"
''"'/''••:•'-'"'''«• "f '-tinK an organization acting U. some extent

r.'.rer'was'obHru
'"'"*' '' '"''"'"" """ '"ft^"""-^ t"'^* »'- -""uttee, not withouti'f,ni. was obliged to renounce it.

_rhe idea of confichng international „iithorit> , in this matter, to the I'ow.ts which are"•• >tral m principle also gave rise to serious objections
'-' calling attention to the reasons which might nrommend the pro,^,sal of Baron

i
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d'Estoumelles de Constant, President Leon Bourgeois had called attention to the poss<-

bility of attaining the same end by another means : applying, in these special circum-

stances, the right to offer good offices, guaranteed by Article 3 of tlie present Convention.

He urgLxl especially the importance of considering this act as a duty.

This proposition was a new development of the principle formulated at the beginning

for the work of the committee by his Excellency Count Nigra, a principle which was to be

extended not only to mediation but to arbitration, in the draft of the tir>t delegate from

Italy.

The committee, in spite of ceruim fears expressed at first, imanimously supp<jrted the

proposition made to it, and this proposition found expression in Article 27. The com-

mittee thought that, in view cf the important end to be attained, it was necessary to

make a brave attempt in thediiection where there is a noble and useful role to be played

in direct relation to the work carried on b\- all the Powers at the Hague Conference.

The discussion about Article 27 in the Commission gave rise to a debate exhibiting

peculiar breadth of view and notably high ideals.

Mr. Beldiman and Mr. Veljkovitch proposed to substitute for ' the Powers consider it

their duty ' this expression :
' the Powers believe it desirable '.

Mr. Heldiman presc nted this amendment because it was involved in the principle ol

voluntar\ arbitration adopted by his Government.

Mr. Veljkovitch. while stating that his Government synip.ithized with the principle ol

obligatory arbitration, represented that the new provision was useless in view of Articles 1

a;ul 3. as it touched upon such delicate cpiestions that they should form the subject ol

reservations, since they applied unequally to the large and small Powers.

Baron d'l'Istournelles de Constant recalled the necessity of statin;,' the tact that Stat.-

Ii.ivc not only lights but duties in this connexion.

His Excellency Count Nigia stated that the Conference is composed o! repri'sentativ.-

ol States absolutely e<iual aiii< mg themselves, who are independently entering into discussion

and who ha\e come together witii the sole idea of perioruiing a useful work for peace.

Dr. Zorn, after h.iving sunmiari/.id the reasons for liis Government's decision not I"

sui)i)ort the proposition^ c(jiicerning obligatory arbitration, declared that Germany v.isln .1

to do all it could fur peaie. and that, with that idea, slu' had no objection to ArticU' 27.

Mr. Odier obsirved tli.il new duties arise in a new era and that thi' neutral nation-- nl

t)ur dav should be. to adopt .1 new word :
' managiTs of peace ' (pcuigcritiils).

Mr. Holls set forth in his ttirii t\e importance of liie a-sertion of tlie existence of a nioi.ii

duly on tli<- part of tin St.ite- as a corollary of the joint anil several liability which unit. -

peo|)k-.

.Mr. Staiicioft helii V(d ihal, il we adnnt tli.it it i> a dul\- to call attention to Ilie I'xi-tni. ,

of the Pcrniaiuiit Court .ind that would al\\,i\- l)e ,1 1h iirht- it is important al-o 1.

indie \te the ni.iniicr m wiiicls tlu> duty is to 1».- jx ilorinid.

In si'ttin.:,' iorth derniit(l\' the scope nt .\rticle 27, l'ri>iilrnt l.eon Hoin-geoi> sl.iul

that, the di>putc > cotitmiplatfcl by .\rtule 27 are tho>e which nimac*' ihmct'. ' .\s for tin

fear expre>si ,1 by thi' dt legale from Serbia that a strong Power will make use ol .\rtielr j;

to atteniiit objectionaMr intervention inlo tlu' alt.iirs of a weaker Power. I simply in:in!-

tain ', s.iid the pnsidrnt. 'that, if a I'ower should act in that m,inner, far from iiosse-.-iii,

the spirit oi Article 27.tli,it I'owi r would, it seeni< to me, act absolutely against its purp—

.ind against its spirit. So tar as we ,ire concerned, d tlii^ article ciuld produce -uch .1 roii-< -
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quence, we not only would not nave taken the initiative with regard thereto but if it had
J^n presented by others, we would have energetically fought against it anl.S to v' te

Defining, then the practical value of Article 27. the president stated '

that it wasnecessary to recall m considering arbitration the principles written in the Zt artll

Icf ?"::;""""
"""T'^y

'''' *'^'"'^'°'^ P«"-^ "'^-^^ to use every effort ocJu"peaceful settlement of international disputes-
oni

)

ensure tii.

The fi^t application of these principles w.s n.a.le in the articles co.Kern.nK oftc.of good ofhces and mediation.
vjik-hmhi^ onci>

Article 27 is a new application of these s.ime principles.

the mLntenlce o7L1r'Jt
"^ ^""^^^^s entirely in the fact that a common duty for

carrying u'cu't"'
""'"'''""^ '"' ''"'''• ^"'^ "'^ ''^'^•^' ^''""Si.t especially of the weak ,n

.naf^Srs;eiriSke^;:t^ri.^jrb^^^^^^^ - -• •--
FdkmJng th«e u.,rds, which were greeted l,y the prolong..! applan.. of ,1„. ,,--.,„Mxthe retenfon of Artule 27 .s it stood was nnanimn„s|y agreed upon.

.\kiI(I.i; .jS

Of tll^sifrn';',"';',-'p^''''''"'''''"^''^'
^-"""''•'' '-'^'"PO'^J "f the diplomatic rcpie

Fo i-n Aff.lr-
P;'"'^''^,'-'^-"'-'!"^'^! to The Ha,ue a„d of the \etlu.rland\M

S^o.fhrHin ?.''''' '/ r'^"l^"t- ^"'••'11 l'^- instituted m this town

T s ?o^n " '''^^^ '°"
"V"-"

^""^•^'"' -^^t by at least nine Power.s.

n Uio iS r , r nT' '' "' *'"' '•^'"blislm.ent and organ.zation ofnationa Bureau, whuh will be under its direction and control.

installation
''

'

' *'"' ^""^"""'^" '^f "'" Court and will prov

ll w!m !)'"'; "',["'''' "' '^"-ocedun- and all other necessarr regulations

oDerat o rVl < T^^-^"'''"'
"* ^"iministration wln.;li nun- arise with re.-operations ol the ( ourt.

oHichp''!!,
1""''

i'"*'"''

^°"''">^'' "^''- "" ai>poi,i,inent. s,,.,,..,,-,,.,, or di-iiii^o.ncial- ,imi einnlcvees of the Bureau.

•sentativc-

inister tol-

as soon as

the lllti I-

'ide for it-

:.ird to the

sal of th(
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It will fix the payments and salaries, and control the general expenditure.

At meetings duly summoned the presence of five members is sufficient to render

valid the discussions of the Council. The decisions are taken by a majority oJ votes.

Tho Council communicates to the signatory Powers without delay the regulations

.idoptcd by it. It addresses to them an annual report on the labours of the Court,

the working of the administration, and the expenditure.

nil- original draft provided for the nomination by the C.ovemment of the country

silictod as the scat of tho Court, of a Permanent .Administrative Council, composed of

fivr members and a secretary, with the duty of establishing and organizing the International

Bureau as well as (l(ttTmi''ing (,utstions concerning the operation of the Court.

During the tlebato hi^ :.. M ncv Sir Julian Pauncfote proposed to substitute for thi>

niaciiincry. the advantages oi which were being discussed, another permanent Council

composed of the diplomatic representatives of tho signatory Powers residing at The Hague,

under tho presidency of the Minister of Foreign Affairs of the Notheriands. This excellent

modification received general endorsement.

At tho suggestion of Baron Bildt the words ' residing at The Hague ' were replaced

by the broader expression ' accredited to The Hague '. It is always understood that non-

resident diplomats shall have such an understanding with the Permanent Council that all

communications—and esjiocially notices of meetings- may be addressed to them at The

Hague.

The greater part of the original organic provisions were applied to the new Council.

To it was also confided the duty of notifying tho Powers of the constitution of the Court and

of i>roviding for the installation of the latter.

Tho provisions proposed in this connexion can only further increase the high dignity

of tho Permanent Court of Arbitration. They will give to Tho Hague special authority and

prestige.

At the suggestion of lu- Kxcellency Count Welsershoimb, the essentially administrative

character of the Council was dearly set forth, notably with regard to its powers in con-

nexion with the ojxiration of the Court.

The Council itself will bear the titli'
' Permanent Administrative Council '.

Communication to tho Powers of tho rules adopted by tho Council has been provided

for, without this communication resulting in subjecting these rules to tho approval of eacli

Power.

It was also unil. r>tood that tho Pennaneiit Council should be formed as soon as possible

after tho ratification of tho present act by nine Powers at least.

.\RTI(LK 20

The expenses of the Bureau shall bo borne by the signatory' Powers in the proportion

fixed for the International Bureau of the Universal Postal Union.

Tho rules for the division of expenses agreed to by all tho States in connexion with

the Int.rnationai Bureau of the Universal Postal Inion, have boon considered equitabh

and applied several times since then in similar conventions.

It appeared to tho committee that tho be>t solution hero was purely anc simply to

.uiopt these rules, the ai)plication of which cauxs no (iitficulty.
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Chapter U J. -Arbitration Procedure

75

General rules of law accepted by agreement among the States do not at present existw,th regard to arbitration procedure. As a result we have delays, uncertainty injurioumped-ments to the prompt and smooth progress of cases submitted to arbitrators
Each special compromi, can. doubtless, provide to a certain extent for this lack andhe history of mtemat.onal arbitration informs us of numerous provisions drawn up in

fact. w,th this end m v.ew. It is none the less true that as the number of cases of actua"
recourse to arbitration increases, and as the treaty stipulations for the making of
.om/^r«m,., increase;, the lack of common fiin.lamental rules concerning the proccxlurt tobe follow..! by arbitrators produces more and more <lamaging results

Ihe Institute ,.f International Law has, for a long time, led the way in this matter

; finVi'lv'T Trl'^l 'V'"''
"^ ^' "'^ "' '"'^^ "f "^''**'^1 P^*«l"-

«
'^--'va in 1874,

service toward the realization of such progress by Vuposing.^fJarbitraUribunals

m ; r 'Trslat^Um mT^'^'^t
'' r/commeJldy th^m f^'r adoSfln wSetr'

III pan, 10 states that may conclude compromis.

The very remarkable work of the Institute has since been completed by others theworks of eijninent jurisconsults. It has been enriched by the practice in numerous inter-
atKinal arbitrations which have occurred during the last quarter of a century. We may

^Tap^mvll.
'

" '"' ''""'"" "' '*'"'''^"' "^=^"'"^- "^'^^ ^^'-^"^ *" "^'-^

Such niles should be limited to fundamental principles. Thev could not be too
detailed without being a hindrance and a danger. But within thl- just limits wheret> convenient to accept them, they may render imjx.rtant serv-ice to the arbitral coir
often .ailed upon to act extempore. They may serve as tvpical rules ,0 which it will
h.- expedient to r..fer. They may aid in filling up the gaps in the eo„,pr.,„i, ,,1.mhnar y formulate only a few and very incomplete rules. As they will also, unden umstances always retain their charact.r as au.xiliary rui.-s, il,,- wishes of the litigatingpanes may always ..vemde them, m.xlify them, or .lo awav with them. Thev wfll no'

^s::;^;;.^^"'^''
"^•^' -- -^^ - "- -- -> - ^- - '-^ ^t-- '-• .-

.rhi^"rJ''" f'•'^'"^"l
"^ ""'^'' "•'^' "'^- ^"nimittee ,o.,k for its guid.. the .Iraft of .hc

.. bitral ..Hie submme.1 to to.. Conference by the Russian del..gation.' R.vis.^d by m.n ofj.ialab.hty, and particularly by a jurisconsult in whom we all recognize an embo,liment
f m eniational arbitration, this co.le cannot fail to bear the seal of wi.se e.xperien.e. The

rpuTbv the'rr"';"""'
''"""^' •'fp'"'"^''' '" "'•^">- -«-^^' "> -•"'' "^ i—'-

Th Z ""^' '"* ''''''™' ''"'"« "' P'*"^ ""''^-^ »''^- Pr^'^i'lencv 01 Mr. Martens
lor the settlement of ,he disputes Ixtween Great Britain an.l Venezuela ^

' J'ost, p. loj
/•'^.',

i>. u>s.

•u *-i

I
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Article 30

With a view to encouraginf,' the development of arbitration, tlie signatory Powen.

have agreed on the following rules, which shall be applicable to arbitration procedure

unless other rules have been agreed on by the parties.

This article corresponds to Article ij of tlii' Russian draft. Ihis last provision dealt

with arbitral prwedure with a view to setting f'Tth the <l»uble character of the ruk>

projjosed in this connexion :

Au.xiliary rules of such a character as to facilitate recourse to arbitration and it-

application.

Also rules of an optional character, that is, rules that may always be modifiixl by

common agreement bjtwcen the parties in litigation.

Article 19 attributes these same characteristics to the fundamental rules of arbitra-

tion procedure which form Chapter III of the present Cmxcntion.

Articlk 31

The Powers which have recourse to arbitration sign a special act (compromis)

.

in which are clearly defined the subject of the dispute and the extent of tlu

arbitrators' powers. "This act implies an engagement ot the parties to submit m good

faith to the arbitral award.

The convention for international arbitration is an agreement between States fora judicial

settlement ot e.\i>ting or [wssible international disputes by judges of their choice.

This convention implies an adequate determination, on the one hand, of dispute^

susceptible of arbitration, and, on the other hand, of the tribunal called upon to pas-

upon these disputes.

Disjiutcs to aris.- in the future are adequately specified by a statement of their charact, i

.

The arbitral tribunal is suihciently described by an indication of the process accordiiii;

to which it is to be fornu'd.

The parties which conclude an aiUitial lonvinlioii lor future disputes, may retain tin

right t<i set forth exactly, by a special and further cc.nvenlion in each case of actual recoutM

to arbitration, the points upon which the dispute hears, as well as the authority conferred

upon the arbitrator^.

Thev may also rcsi rve the right to make th<' final arranpemcnts necessary to nomin.it-

the arbitrator>.

When parties coiKUkle a compiomis properly speakin;.;, in other words, when they .ij^rit

to settle an existint; dis])ute by arbitration, they have the rif^ht to set forth exactly in

their agreement thf jxjiiits referred to the judgement of the arbitrators and the constitution

of, or the method ol lorniing, the tribunal called upon to act.

The first general rules of pnjccdurc, the adoption of which is j)roposed to tin- Stat<-,

contains in two separate articles these two elements of the compromis.

To describe the first point which the compromis should set forth in exact terms in oulti

not to run the risk of being without any real foundation, .\rticle 2 of the draft lor the arl1il1.1l

eode used tin- following tiTin- ;
' ([iiestions submitted t.i the decision of the arbitrator;

and all of the facts and jjointN of law involved therein '.
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. Jn^Vn'^r "^ 'f '''"T
"""'"' '"*''*""'' ^y ^^'- •^^^'^- ^^'« ^''"""t. for instancedemand that the comprom^s sh..ukl specify ' all of the facts which are involved in th.'question submitted to the decision of the arbitrators'. It seems, in fact, that it wo„hlhave been preferable to say ' the points of law and fact submitted to the decision Tt earbitrators The committee believed it coul.l use the following words as a still mo esatisfactory formula: the subject of the dispute and the extent of the powersconferred upon the arbitrators *.

powers

Itthus approached the provisions contained in ArticI,. 2 of the ^vn. ral treaty of arbitra-
tion between Italy and Argentine, July 23, i»qH.

The second part of Article ji. declaring that ' in the compromis is to be found a contir-n.ation of the engagement of the parties to ubmit in g.Kxl faith to the arbitral award '

appeared to be difficult toexplain in view of Articles 17 and i.Sof ,he draft, where it is said
that the arbitral convention, concluded to cover existing disputes, implies this same
obligation. ^

The committee believed there was reason for adopting in Article 31 the same terms as
in Article 18. It accepted, therefore, the following revision :

' This act implies an enga.'e-ment of the parties to submit in goo<l faith to the arbitral awani
'

I!

Article 32

nrKil'^'f '^"'''f "/ f^^'t'"?^"^ '"^y ^^ conferred on one arbitrator alone or on several

the P^'l'''''^'
r^'' the parties as they please, or chosen by them fromThe memb"01 the Permanent Court of Arbitration established by the present act

follo'wt.^;oury^"Sed": °' ''"' '"'""^^ "'''''"' ^«"™* "^ '^^ P"*'-- '^^

fi'ftK^'!^
appoints two arbitrators, and these togetlier choose an umpire

PoJ.r sel? 'Vr:^^^"''"^;'"';:'''''
^^e choice of the umpire is entruste7to a thirdI ouer, selected by the parties by common accord.

If an agreement IS not arrived at on this subject, each party selects a different Powerami the choice of the umpire is made in concert by the Powers thu. .selected

, ;^'''',l!' I' 'r,°^

^""-•«l^;r-'''le importance because it attempts above all to determine tl,..iHst method of forming the arbitral tribunal, when the latter is composed of several irbi-
trators and is not fully constituted at the beginning.

The choice of arbitrators belongs in the first place to the interested Powers
The designation of a single arbitrator, if the affair is imjM.rtant, is of cxcei-tional mWous-mss

;
It IS proper, m short, to ob.serve that the awanl to be rendere.l cannot, according ,0

ilie existing practice, be subject to ap}H'al.

When the parties prefer a number of arbitrators to a single arbitrator they mav I'Tceupon the conii^ete organization of the tribunal at the start. This procedure pre^^nts
.11 further difficulty. But, in default of the formation of the tribunal by chrect
agreement of the parties, there is need to determine a normal methml for forming the
..r.itral tribunal. Article 32 provides for this exigency. The rules adopted in this
..rtide are similar to those which we have indicated in Article 24. We h.ive already set
forth the theory thereof. ^ ^
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Article i:i

When a sovereign or the chief of a State is chosen as arbitrator, the arbitration

procedure is settled by him.

Wlien the arbitrator chosen is tlie head of a State, it would not, for reasons of the

highest expediency, be suitable to permit any provision for procedure other than that set

up by his supreme will. This principle is sanctioned in Article 33.

Article 34

The umpire is ex officio president of the tribunal.

When the trib-mal does not include an umpire, it appoints its own president.

It seemwl necessary to settle finally and in a separate provision the question of wIk.

sliould act as president.

When there is an umpire in the tribunal it is proper to reserve the presidency for him.

de jure.

In the contrary case, it is convenient to allow tlie tribunal itself to make its ( hoice.

Article 34 sanctions this double rule.

With regard to this article Mr. Papiniu, delegate from Koumania, called the attention

of the Commission to the difficulties which might arise from the formation of a tribunal

consisting of an equal number of arbitrators, or from circumstances which might acciden-

tally bring about this situation, at the moment of rendering the decision.

The Commission recognized the importance to be attached to the organization of

tribunals composed of an unequal number of arbitrators, as is provided elsewhere in tin

general system adopted by the present Convention.

Article 35

In case of the death, retirement, or disability from any cause of one of the arbitra-

tors, his place is filled in the same way as he was appointed.

The question of the effect to be given to the decease, retirement, or disability of an

arbitrator, for any special reason, wa> vigorously t'iscussed in the committee.

The Russian draft declared the entire cnmpromis invalid in such a case, unless a ccm-

trary stipulation was provided in advance by the p.irties.

In support of tlii- view the argument was made that the designation of the arbitrator?

is intimately as'^oti.itid with a feeling uf personal confuience. Th( legal argument wa-

relied upon that as soon as the representative disappeared the authority conferred upon

him no longer existed. It was alleged to be necessary to ensure the strongest guaranty-

to States which adopted arbitration.

According to another opinion, it would at least be convenient to put in force the ml.

proposed by the Russian delegation in case of death, retirement, or disability of the umpin

,

because of the peculiarly imi>ortant role of the latter in the operation of arbitral courts.

These considerations did not prevail.

The importance of ensuring the existence of the compromis and its results, by protecting

it as much as possible from the extreme consequences of unforeseen circumstances, wa-

set fcith. When two Governments have agreed up(jn arbitration, there is great interest

in preventing any chance occurrence from destroying the fruit of their labours.
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The view based upon tluso latter arKum.nts was finally adopti-d by the committee a,sanctioning a rule favourable to the maintenance of arbitration.
'^

The p^. ti s Hlmi^freedom to prov.de. ,f they prefer, for the possible nullification of the Zpron!!s

ARTK IK J(.

thelib.mSat'SHl^^"" '* "'"'"^ '^ '"^ •^-''-' ^-«"« »'- -'-tion.

with''om&;t?oT'?hrpTrt!;r^^^^ '"•^'^""^ "^"^^''>' -^^^ ^""'-^ by the tribunal

The question of the meeting-place of the tribunal may be of great imtx.rtance to tl...

Article 3(. translates into law these practical ubser^•ations
Let us note that, with n^gar.l to the Permanent Court. .Article 2S fixes Tl... H wn,the customary seat and first in order.

'^ '^"' -"^

Article 37

Article 13 of the rules of the Institute of International Law is as follows •

tribunaf.
°' *'' ""'''''"' "^^^' ^'^'^""^ °"'-' ^ "'"^^^ representatives befon- the arbitral

The appoint.n.-nt of such representatives e.xists everywher.. in practice.

matter of inconsistencies applicable to ull States.

t- !l
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At the rt'tiiiist of Mr. .Wir it was stated that the cxprwsioii ' arbitral tribunal ' did

not dosiKnatc any tribunal ox.cpt one fomifd from tiu- Pirmancnt Ctmrt of Arbitration.

Hi> Kxnlhniy Sir Juliiin Paunafoff. Mr. l.aniniaMh, and Mr. Hulls were of tlii'

opinion that it was imjxirtant to establish thf duties ol a mtinbtT of the Permanent

Court of Arbitration as generally inconsistent with those nf sjH-tial agent or attorney

before this Court, making an exception only m the ca>e where a member of the Court

niigh* represent ,is attorney or sp<rial agent the country which ap|iointed him to the Court.

Artkle j8

The tribunal decides on the choice of languages to be used by itself, and to l>e

authoriztnl for use before it.

It may be indisjKnsable, to avciid multilaricius difhculties, and in certain cases to mak>

It possible for the arbitrators to inrform their duties, to decide the (jut stioii of the language

which will t)e ,i\itiiori/.ed Kfure the arbitral tritumal.

It should be within the iirovince of the tribunal to decide in this matter uix.n wh.n

measures it believes necessary : that is what -Vrticle j8 formally decides.

An amendment pr.«p.)M(i by the tir-t delegate from Italy eompleteil the provisKni

originally vot(d by tlu' committee by authorizing the tribunal to decide uiK)n wlii.li

laimuage it will use itself, esjKrially in the decision to be rendered.

AKTICLK J()

As a general rule arbitration procedure comprises two distinct phases :
pkadiiii;-.

and oral discussions.

The pleachngs consist in the communication by the respective agents lu

the members of the tribunal and the opjHJsite party of all printed or written att>

•ind of all documents containing the grounds relied on in the case. Fhis com-

munication shall be made in the form and within the time fiM-d by the tribunal in

accordance with Article 4(). ^ , , .

The discussions consist in the oral development before the tribunal ot the arguments

of the parties.

Procedure prior to the aw.ird generally covers two jxTiods, which it is desirable im

distinguish : pleadings and oral discussions.

The first is always indispensable ; the second is ordinarily a necessary (omplemenl ul

the first.

Important coiiseqwenn •- are attached to the close of the pleadings.

The Rus>ian draft designated these two ]>eri(.ds of arbitral procedure a- lollow^ :
' fi.

liminary phase and tinal ])h,isi '.

.\KricM. 40

Kvery document produced by one party must be communicated to the other party.

Ihe committee believed it important to sanction positively in a separate article tl^^

rule of judicial procedure :
' Kvery document pro<iiiced by one party must be communicated

to the other party '.

This is a guaranty of prime imjKJrtance, the sanction of which finds its natural placi

in the general cixie of arbitral procedure.
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Article 41

«i

The discussions are under the direction of the president^^They are only pubhc .f it be so decided by th'e .rib:n'al. with the ..ont of th.-

fh."!'*" k/'' I'r" ^""i"^
*''^''''" ^''^ *=*'"*'"' "' "'^' ^Jiscussions to the. president deals withthe^p..ss.b.e pubhcty of the discussions and with their record .n ntin^uteitf^^n luthen't^c

accepted within these limits, publicity does not present any of the diftit.ilties whirl ,.

Regarding the second point, practice has shown the necessity of rivinR an iuthemiecharacter only .0 the minutes drawn up by the secretaries named' by 'ih'p're::,;:;^; th:

ARTICtE 42

the rK,wer to refuse to consider pa-^ nd documents presented late.

'

draftt?"""'"^' r'"'"'
'""'• ">" "'•^ '=°«'»«'«^d '" Article 12 of the Russiandraft a-, too rigid. It was thought at the authority of the tribunal , M In^TTpermitted ,0 be exercised except with regard to new^rs aid docL ^,';!

epresentatives of one of the parties wished to submit to%he tribunal without .of the other party. It did not ;.^pear desirable for the tribunal to bo ab e to sacr.u .ne™ of arriving at the truth, honestly agreed to by the . -verse par y Even whin the

«hich should not be iollowed except with a full appreciation thereof.

^'^'''^'''''^'^^

Article 43

.g.m.„„ M„r,. ,he „bi„d ,„b„„.,. should o. cours.- „„,(„ un'.lXl
'

J«'. ;t,;;' i":rx.'°
'"""• "- '""-"-^ »' """ •»'"> "" •"«™™«

I lic Kmsl.™ Urall recognized .imply the right of the tribunal to give notice o( the«
G

}

1

%

I
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documents to the adverM- party Tht- .onunittce bilitvwl that it was not an optional riRht

which muHt b*- sanctioned in this case, but an obligation.

The text of the Russian draft was nwHiified to this end.

Ahticle 44

The tribunal can, besides, require from the acents of the parties the production

of all papers, and can demand all necessary explanations. In case of refusal, the

tribunal takes note of it.

AmonK the powers recoRnin<l .is apiwrtaininK to the Arbitral Court, to enubli it to

discover the truth, the Russian draft admitted the nnht of the tribunal ' to r.quir. thi

agents of the parties to present all papi'rs or explanations which it needs '.

The committee thought that the sanction of this |)ower. without reservation, wa> not

desirable, anil that there might be cases where refusal woul.l be jiistihed. The tribunal

is to take note of such refusals, but it should not Ro beyond that,

ITiis necessary reservation is clearly indicated in .Article 44.

Article 45

The agents ami counsel of the parties are authorised to present orally to th.

tribunal all the arguments they may consider expedient in defence of their case.

Article 45 cannot give rise to any difficulty ; it sanctions the possible rights of tin

defence in open discussion before the Arbitral Court. It is a repnxluction of the provisi,,n

contained in the Russian draft, in almost the same terms.

Article 46

They are entitled to raise objections and points. The decisions of the tribunal nti

these points are final, and cannot form the subject of any subsequent discussion.

Article 4*) reprcnlucts again, except for a more accurate nvi.>iion, a provision borroutd

from the Russian draft

It deals with exceptions and [xiints of pnx cdure which may Ik' raised before the int<r

national arbitral tribunal, in the same w.iy as before national tribunal.^.

The rights of the parties in litigation should he safeguariled in this matter, but it i?

important on the otlier hand that the decisions ol the Arbitral Court uiK)n such (K.int-

should settle the difticulties finally

Article 4<) satisfies this double riMiuireiiunt.

.\RTICIK 47

The members of the tribunal are entitled to put questions to the agent^ aiv!

counse, f the parties, and to a>k them for explanations on doubtful points.

Neitner the questions put nor the remarks made by members of the tribuna;

in the course of the discussions can be regarded as an expression of opinion by th^

tribunal in general, or by its members in particular.

Article 47 contains a provision so natural that it seems, at first sight, almost uniuci-? ^ry

It presents, hos ever, a practical point which was very well brought out in the committK

bv Mi. Martens.
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In order that the right of investiKatJon and control pos»ess«i by the mtmbtrs of the.r^bunal may be effectively exerci^c^. the arb.trators muTbe prJcZ^T^Zlltwhich ,.,y ,h,„k necessary to a.k and the observation, wh.ch'th.y M. V heT Smake, from inter relation, which one may be led too easily to attach t.> attemms t m" kmforniation which may be indispenwble to the discovery of the truth

m^^rT'r h"^ K . r "'
'*"''•"'""' ^"''""' "" ""'• "'^'^ation* made by ,he

c.f tJK opini. n of ttu. tribunal m fcentral, or of its members in particular
such IS the pur(H)M ,in<l the reason for Artirl.. 47.

Ahtrli. 4H

the application of principles of international law must k- recoL-nued Not to accent .h,V.VV w.nild he ,0 pL.ce the tribunal in the condition of a cou^;:^pa^rJ^jT,^ ^' ^
o l.,vd o divest ..self of ,uns<lic,ion of the controversy every tune that ., migft pi L

law'llT:;';;:;!;:':'" "TT" T'
''^"•"'^ "' ^'" '"^"•"''"" •" '"'-rn-tional common

hev V ? ' " the arbitrators to deci.Ie u,H,n this matter appears to be .,1

t::zrz:^'^:.
''-'"' ''-'"- -' -

^ "^^ '-•-" -^~- ^^ „...

.ra.!r' ''m!!r
"""'•• "["""^ """' '' ''""^ "'^'"^ "^^'" "'" ^"'^"^ "' «he powers of the ,.rl,i-rators

,

they may >ubmit the exercise of this jK-wer to such reservations as the dm
arDitrators shall follow to jjuide them in their decision H.o ;. 1 .

•"•iie

^refuse the arbitrators the power of ^c'S^;tr of d^^ til^^ U:'::>!;;ra :withm or without their jurisdiction.
^^

Such is the principle sanctioned by Article 4«

p-,.r,v «,..,.k,„,. ,. „„, „,„„,„ ,„,„„ ,„A.;,':, ;;l"; "„„"ir
""• """"'•""

I
;

Articie 40

Ci 2

!»'
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They concern the right to issue rules of procedure for the conduct of the case, and to

decide the forms and time in which each party must present its conclusions.

It seems useless to set forth, as did Article 19 of the Russian draft, ' the right to pass

upon the interpretation of the documents produced and communicated to the two parties.'

But it was not thought unimportant to insist upon the right to arrange all the formalities

required for dealing with the evidence. Upon this vital point it is important to invest the

arbitrators with the most extended powers.

Article 50

When the agents and counsel of the parties have submitted all the explanations

and evidence in support of their case, the president pronounces the discussion closed.

Article 5c concerns the closing of the discussions and cannot cause any difficulty. It

is a reproduction in almost its exact words of a provision contained in the Russian draft.

\ I

Article 51

The deliberations of the tribunal take place in private. Every decision is taken

by a majority of members of the tribunal.

The refusal of a member to vote must be recorded ir. the minutes.

Article 51 deals with the deliberations, which take place in secret. According to thi-

article, each decision shall be reached by a majority vote of the members of the tribunal.

The Russian draft refiuired only a majority of the members present, which seemed an

insufficient guarantee.

Any refusal on the part of.;i member to take part in the vote should he stated m the

minutes.

Article 52

The award, given by a majority of votes, must state the reasons on which it is based.

It is drawn up in writing and signed by each member of the tribunal.

Those members who are in the minority may record their dissent when signuig.

The Russian draft, in providing regulations on various points concerning the decision,

did not speak of the obligation of the arbitrators to give the reasons for their award. This

omission arises from considerations of a practical nature. The obligation to give th.

reasons for the award mav be a delicate matter to accomplish and particularly difficult fc^r

the arbitrators belonging to the country against which the decision is rendered.

While recognizing the value of this remark, the committee, at the suggestion of Dr. Zorn,

and after mature deliberation, declared in favour of the insertion in Article 52 of the obliga-

tion to set forth the reasons for the arbitral decision. That is a fundamental guaranty

which cannot be renounced. There is scarcely an example of an arbitral award without tia

reasons ther.-for. I'he duty U> state the reasons may, furthermore, be exercised in var\ 1111;

degrees, tlicR'by permitting the difficulties mentioned to be avoided without evading the

obligation.

The obligation to set forth the reasons for tb.e .ward, which was discussed in the Com-

mission again, was finally adopted, at the same time noting the statement that the form m>\

Ncope of this duty are practically of wide extent.

Mr. Rohn e.xpressed the view that arhitratiTs -liould be leiiuired to set fortii the
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reasons for possible votes contrary to the opinion of the majority. But it was observedthat th.s would expose us to the possibility of having two awLs in each cLe^d^bringing the disagreement of the arbitrators before the public

witirJ;'"'?lr^
Count Nigra asked that the tribunal be authorized to fix a period

riussil o?a ^T' ''""'' '^ '^^""^^'- ^'- ^^ °PP«^^ ^'^- At the close oft^ediscussion of a draft communicated to the various Governments it was recognized that itwas pre^erabk not to make an absolute statement upon this point. anH^ ExceHencvCount Nigra declared that he would not insist upon his proposition.

^'^celiency

.Article 53

of tS^S^n?^- l\ ^;^S^i!^l^i2'""^'- ''' ^'-'' -'—'
Article 53 dc-als with the reading of the decision in public session. ' In the presenceo the agen s and counsel of the parties/ ran tl,. Russian draft. ' Or duly summord oattend, added the draft of the committee. ^ ^'ummonta to

savslhe'tevrfin'n"^ T""''l
"' '!""' P""'"' ^""« P''''"' "^ '^"'^ ^"-"nioned to attend/says the te.xt hnally adopted at the suggestion of Mr. Odier.

Article 54

^e^"^^ti^&S^tj^i£^^ ^^-- ^^ ^'^ P-ties at variance.

of ;hr*R'
^^ '

r'!°™'
'''"P* ^°' '^"'^'^ °^ ^^'''*'°"' «"h the corresponding provision

arbltrlla3 '

"''"" '"'^'^ "P"" '""'^ '^'^'^'^^ ^"^ unappealable^harac'te'r of Ih^

')

) !

I-

.Article 55

awaTS"
''"""' ''" '"'"'" '" '^' '^'"P'omis the right to demand the revision of the

unknown to the tribunal and to the party demanding the rSn '^
"'''""^' ""^

^Jlu: compronns fixes the period within which the demand for rev.^.rmust be

Tlu- question of the revision of the arbitral award was first vigorously discussed in thecoinnmtee, and then a,ain in the general meeting of the Third Colnmission
1
he plan for the institution of a I'ermanent Court of Arbitration presented bv theAtnrncan delegation provided as follows, in Article 7 :

the^'Sh?'
1"'^^"* party which submits a case to the international tribunal slnll Inve

'H^^ witnesses or raoe questions of law not r.used or decided at the first he'mng"
' Cl. post, p. 1 10.

.' V

M.
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The American delegation proposed the introduction of this rule into general arbitral

procedure in whatever form it might be deemed best.

The judicial principle upon which revision is based was set forth and recognized. The

necessity of finally deciding disputes referred to an arbitral tribunal, and not shaking th.

authority of the award rendered by the arbitrators, was also defended.

The committee, at the suggestion of President Lfen Bourgeois, by a majority vot(

adopted a provision writing into the general code of arbitral procedure the rule of revision

restricted as to the Court to take cognizance thereof, as to the facts which should furnish

a basis therefor, and as to the period within which it would be allowed.

Revision should be requested of the tribunal which rendered the decision.

It cannot be based upon anything except the discovery of a new fact which would hav,

been of such a nature as to exercise a decisive influence upon the award, and which, after

the close of the discussions, was unknown to the tribunal and to the party which demanded

the revision.
• , 41

As to the p(Tio<l within which the request for a revision may be received, it was at hrst

fixed at three months, then at six months, at the suggestion of Messrs. Corragioni d'Orelli

and Kolin, delegates from Siam. ,, •,
,

His Excellency Count Nigra proposed the adoption of the rrovisions of Article 13 ot

the recent treaty of arbitration between Italy and Argentine

A compromise proposal was then made in the committee uy Mr. Asser, delegate from

the Netherlands. By the terms of this proposition the parties may reserve the right 111

the compromis to demand the revision of the arbitral award, and in providing for thi>

request, the revision is. under the anle of arbitral procedure, subject to the same con-

ditions as heretofore proposed.
. .

However, the compromis is to determine the period within which the demand for revision

shall be made. This last projxjsition , made by the American delegation, was adopted hy

the Commission at the same time as the proposition of Mr. Asser.

So far as the general question of the causes which may nullify an arbitral award an

concerned, the Russian draft contained the following provision :
' The arbitral award i>

void in . ase of a void compromis or exceeding of powers, or of corruption proved againM

one of the arbitrators.' Mr. Asser asked, for his part, if some Power could not be found

which should have the duty of declaring an award void, in order not to leave so seriou>

a decision to arbitrary determination or to the initiative of the State against which tk

award was rindered.

In the examination of this question, the committee stoppi-d before the difficulties d

providing for ca>"s ..f invaliditv without determining at the same time who should 1-

made the jiidKe "f tlu^e eases. It w.is observed, howevr, that the Permanent Court nt

Arbitration could guide States to a M>luti<>n of this matter.

.\RTiri.K 5*)

The ;iward is binding oiilv on the parties wlio eontluded the compromis.

Whei. there is a question a- to the interpretation of a convention to which Powrr

other than those in dispute are parties, the latter notify to the former the compromr

they have concluded. l-:ach of these Powers i> entitled to intervene in the case 1

.m<- or more avail themselves of this right, the interpretation contained in the aw.,r.

is equally binding on them.
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The provision contained in Article 5b is due to the suggestion of Mr Asser
A question of interpretation may arise between two Powers concerning a convention towhich other Powers were parties. When it is a question of so-called ' Universal Unions '

the parties in litigation ordinarily represent but a very small number of the contracting

Mr. Asser believed it was important to provide for notifying the other Powers of the
com/.romw entered into by parties litigant, so that the former might be in a position to
intervene in the case.

When they avail themselves of this opportunity the interpretation contained in the
decision becomes equally binding on them.

Mr. Asser drew up a provision along this line. It was unanimously adopted.

Article 57

Each party pays its own expenses and an equal share of the expenses of the tribunal.

Thr question of the expenses of the operation of arbitral tribunals was regulated
according to actual practice.

Each party bears, independently of its own expenses, an equal part of the expenses
of the tribunal. ^

The honorariums of the arbitrators are included in the latter expenses.
I here are some expenses which ran only be determined in each case by the tribunal

I-or others the adm- istrative council in case of need may adopt a schedule of charges
Custom wi"l assist in establishing rules in this regard.

GENERAL PROVISIONS

The ( .invention for tin i)acific settlement of international disputes contains under
the title General Provisions ' some final rules concerning ratification, adhesions and
denunciations. The rules follow.

Article 58

The present Convention shall be ratified as speedilv as possible.
I he ratifications shall lu- deposited at The Hague.'
A />rotvs-r^rW shall be drawn up recording the receipt of each ratification, and acopj duly certified sluill be sent, through the diplomatic channel, to all the Powerstnat were represented at the International Peace Conference at The Hague.

.\- .Mr. Renault observed :

riiis article is only a reproduction of the provisions of the same character inserted
in the ( onventions concerning the laws and customs of war on land and the adaptation
ot tlie principles of the Ceneva Convention to maritime warfare. Thev are identical
.iiul corresponding provisions.

[They comprise] the ordinary provisions regarding ratification. The form lor thedeposit ot ratifications has. however, been simplified.
It was not necessary to make a reservation for the action of parliaments Each

sovereign or head of a State slioiil.l decide to what extent he is tree to ratify the
'onvention. '

JL
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88 CONVENTION I OF 1899

Article 59

Non-signatory Powers which have been represented at the International Peace

Conference may adhere to the present Convention. For this purpose they must make

known their adhesion to the contracting Powers by a written notification addressed

tu the Netherland Government, and communicated by it to all the other contracting

Powers.
.\rticle 60

The conditions on which the Powers which have not bt-en represented at the

International Peace Conference may adhere to the present Convention shall form the

subject of a subsequent agreement between the contracting Powers.

Mr. Renault says, in the report of the Drafting Committee of the Final Act :

Articles 59 and 60 govern the matter of adhesion. They differ from the final clause

of the other Conventions, which are absolutely open except for the slight difference which

has already been indicated with respect to the Convention relating to the Red Cross.

The present Convention contemplates two different conditions : a distinction has been

iii.ide between Powers represented at the Conference and those which are not. .Articles

59 and 60 proviile for these two conditions.

The Powers represented at The Hague have two methods of becoming contracting

Parties : they may sign immediately, or before December 31, 1899. After that date,

they will have to adhere to the Convention ; but they have the right so to do. Their

adhesion is subject to the same rules as tho«e which govern the other two Conventions.

This is the object of Article 59.

Article 60 provides for the case of Poweis not represented at the Conference. Such

Powers may adhere to the Convention, but the conditions of their adhesion are reserved

for a future agreement between the contracting Powers. They, therefore, have not the

same right as is recognized with respect to the Powers represented.

This \ery simple solution was not reached in a very simple way. It gave rise to lively

and lengthy discussions, which changed the modest character of the Drafting Committee

and caused it to take up questions which were diplomatic and political rather than question:-

of style and wording. The reporter believes that he cannot better state the different

-vstems which were upheld in the committee than by repeating to the Conference the

following address, delivered at the lasi session of the committee by Mr. Asser, its president,

which summarizes most completely the origin of Article 60 :

CiEMLEMhN : Ihe discussions of international gatherings like our < onference

assume at times the character of parliamentary debates, at others that of diplomatic

negotiations.

In the matter with which the Drafting Committee has had to deal these last few

days, our debates have assumed the latter character.

Ihe result is that, on the one hand, the individual opinions of the members of

r committee and of the delegates who have been good enough to lend us their ail

an subject—still more than in discussions of a different nature—to the sanction oi

the Governments ; and, on the other hand, to reach a practical result unanimity i-

indispensable.

If. from this double point of view, we consider the npression which the discussiuii>

of these last few days are hound to make, I believe 1 may state that all of us (delegates

and Governments) desire that it may be possible to bring about adhesion to the

Convention relating to the paiitir settlement of international disputes by Powers

who have not taken part in the Peace Conference ;
but that, at the same time, there
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Mr Renault says that ' This speech is the best exposition of the reasons which he can

make, and he will add nothing further to the comment which he has been authorized to make

concerning the form and the bases of the initial and final clauses of the Conventions

Article bi

In the event ..f one of the high contracting Parties denouncing the present Con-

vention, this denunciation would not take effect until a year after is notification

made in writing to the Netherland Government, and by it communicated at once to all

the other contracting Powers
, , .i .to ..,^r

This denunciation shall have effect only m regard to the notifying Power.

The possibility t)f the denunciation of the Convention by some State has been provideci

for especially with a view to preventing any immediate and far-reaching conse(iuences then-

from. Of the same clause inserted in the Convention concerning the laws and customs ot

war, Mr. Renault sjwke in these words :

In order to avoid surprises we have decided to determine the procedure for

lienunciation bv a clause which tends rather to restrict the consequences than u

encourage the practice thereof. Besides, States will only the more freely adaere to

a contr.irtual engagement from which they know in advance that they may withdraw

at a niNvn time in case of need, without giving to the denunciation the almost violent

character which it would seem to possess in the absence of a special provision.

Two declarations of a general character were made concerning the Convention, one by

the delegation from th.' United States of America, and one by the Ottoman delegation.

Ihdardtion of the Cnited States of America

The delegation of the United States of America, on signing the Convention for the

pacific settlement of international disputes, as proposed by the International Peace

Conference, makes the following declaration :

Nothing contained in this Convention shall be so construed f
to r^uire the

United State> of America t.. depart from its traditional policy of not intruding upon

interfering with, or entangling itself in the political questions or policy or internal

admnnstnaion of anv foreign State ; nor shall anything contained in '«^a.d Con-

vention be construed to imply a relinquishment by the Umted btates of America m

its traditional altitude toward purely American questions.

Dcclaratwn vf the Ottoman l)elei;atwn

The Ottom^m .lelegation, . „n>idering that the work of this Conference has been a work

ot high loyalty and humanity, destined solely to assure general peace by safeguar.lmi;

the interests and the right> ..f each one, declares, in the name of its (.overnment, that it

adheres to the project just adopted, on the following . onditions :

1 It is formally un.l.r>t.jod that recourse to gooil oflices and mediation, to com-

missions of inquiry and .irbitration, is purely facull.Uive and could not in any Cis.

assume an obligatory . har.i. tcr or degenerate into interv-cntion.

2 The Imperial Government itself will be the judge of the cases where its inlere,l=

would permit it to adniU these methods without its abstention ,,r refusal to Imv.

recourse to them being consid.re.l by the signatory States as an unfriendly act.

It go without saying that in no case c( (1 tliu means in (luestion be applinl

uiestions concerning interior regulation.
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The reporter has completed his task. In the few hours allotted to him to accomphsh
his work he has not been able to be as complete as he would have desired He has nevertheless endeavoured to be exact.

The minutes wherein the eminent secretary of the committee of examinationhas recorded so many remarkable debates have made the rep<.rters task easier Th"co-operafon of such distinguished and devoted members of the general secretarial staifhas also contnbuted to the lightening of his work

m.v credrirV/ wit/'r
^'""'^ ""''

f I'"
"°^'' --""P'-he^ by it, the Third Comm.ssio,,ma> credit .t.s.lf uith havmg pursued the noblest and highest purix)se in a spirit which ha>constantly mamtamed itself on a plane an-qual with this high purpose

The maintenance of general peace by the loyal co-operation of all
: good offices andmediation develop into a powerful instrument for the preservation or re-establishmem

peaceful relations
; international commissions of inquiry regulated under condiZwhich safeguard liberty and give important guarantees

; arbitral ustice broadly recognizedwithout being imposed
:
a Permanent Court of Arbitration established and attached to theInternational Bureau at The Hague and to a Permanent Council composed of the dijJomatk^presentatives of the Powers

; arbitral pnK:edure defined and ge^Talized in its Zd"mental principles
: such a work surely answers the highest aspirations of our age

\Vhen we search the historj- of the law of nations, from the dav when this law wa.
. tabhshed upon a hrm basis by that man of genius to whom America has recently rendered

ich"fher^:T'"f "'""' "'" "'"" "^ '''''''' '°^ ^'""^' P^^*-^ --parable'with 11!^

I, is , rf ^""1":""','* e"'"S *" ^"'<^. it «t.ems difficult to find a more fruitful one.
It is just to credit this honour to the magnanimous author of this Conference His•Majesty the Emperor of Russia.

••c.cni.t, ni>

M nl^vT n""'^'"f''r Tu ^'' '"«'' '""'"''^'^ ^"'^ "'"'^'^ 'he gracious auspices of HerMajesty the gueen of the Netheriands. will develop in the future. As the president of the
1
hird Commission said on a memorable occasion, the farther we advance along the path-nay of our age, the more clearlv its importance will appear

'

History will bear witness to the Hague Conference, because that great assembly willDave worked sincerely and effectively to establish and organize pe-ace through justice.

Annexes to the Report upon the Convention for the Pacific
Settlement of International Disputes

ANNF.X A>. DOCUMENTS PRODLTRD BY THE RISSIAN DFIFGYflON

Guix/ Offices and Mcdtation

Article i

With the puri)osi' (if ohviatiriL' 1.; fir w .^ :ki

orv Pou-.l.;, ''^ P">-il>le recours, t,. I,,rcr ,n internationalory lowers have agreed to use tlieir best ..Itort. t,, hr,n„ .,K .,..

...w, i.K- ,mriH),r oi obviating, as far as nnssib
itLition* the siL'nilnrv V,m;,t^ 1, ,,, 1

i" """"• "^""- iw uMLr m iiuernational

I />- ..-.; 1i'roiis-vt'rbaux, pt. i, i>.

^ V;

I 10.
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[/

ASTICLE 2

Consequently, the signatory Powers have decided that, in case of «?"«"*
f'^^"""/

or dispute, before an appeal to arms, they will have recov^, so far as circumstances admit,

to the good offices or mediation of one or more friendly Powers.

Article 3

In the case of mediation accepted spontaneously by the litigant States the object oi

the Government acting as mediator is to reconcile the opposing claims and appease the

feelings of resentment which may have arisen between these States.

Article 4

The part of the Government acting as mediator is at an end when the setUement pro-

posed by it or the bases of a friendly settlement which it may have suggested are ii..t

accepted by the litigant States.
Article 5

The Powers consider it useful in case of serious disagreement or conflict between

civilized States concerning questions of a political nature, independently of the recourse

which these Powers might have to the good offices and mediation of Powers not involve,!

in the dispute, for the latter, on their own initiative and so far as circumstances wil allow,

to offer their good offices or their mediation in order to smooth away the difficulty which

has arisen, by proposing a friendly settlement, which without affectmg the interest of

other States, might be of such a nature as to reconcile in the best way possible the interests

of the htigant parties.
Article <>

It is of course understood that mediation and good offices, whether offered on the initia-

tive of the litigant parties or upon that of the neutral Powers, have strictly the character

of friendly advice and no binding force whatever.

International A rbitration

.\rticlk 7

With regard to those controversies concerning legal questions, and especially with

regard to those concerning the interpretation or application of treaties m force, arbitration

is recognized by the signatory Powers as being the most effective and at the same time the

most equitable means for the friendly settlement of these disputes.

.\rticle 8

The contracting Pow-rs consequently agree to have recourse to arbitration in ca-ef

involving questions of t...> character alx)ve mentioned, so far as they do not concern th,

vital interest or national honour of the litigant Powers.

.\RTICLE C)

Each State remains the sole judge ol whether this or that case shoulu be submitted to

arbitration, e.xcepting those enumerated in the following article, in which cases the signatory-

Powers to the present document consider arbitration as obligatory upon them.

Article io

Upon the ratification of the present document by all the signatory Powers, arbitration

will be obligatory in the following cases, so far as they do not concern the vital interests nor

national honour'of the contracting States ; .11 c.
I. In case of differences or dispute relating to j)ecuniary damages suffered by a b>at( ,

01 ,ts nationals, as a consequence of legal actions or negligence on the part of anotlur

State or it., nationals :

i'

m
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Jc±'rZ^'^!S.7M^''''''' ^° '"^ interpretation or application of the treaties

gallon of international rivers and interoceanic cinals
-"ib mating to the navi-

ind^tS=;^^;^^i- -^nn - S^ir-^i^si^^^aS T.

re"p%ve"n'tir:/'S.oxe"rr'""""^
'''"''''' " -""^*- -^^ vete^rge^^rS' f^?

in 1^;. adS;;;i^ons jSsuc"""'""'
' "^^"'"*^^

"' ''^'^""^•^' --^ --P--' --'-«

polilicauSr.
'"' ""'"""^ fx'>">dan..>. ,0 far as they .on.vrn pun.ly technical and non

Article ii

The enumeration of the cases mentioned in the above article may U- comolet.-.l hv ^.ih<=

.

quent agreements between the signatory Parties of the present Act
""'"P'^''^'' ^^ '"'^

a viewfo maSirlrhl^'I^irn^
enter into a special agreement with any other Power, with

Article i^

Article ij

PnJlrl'hL'''''''
'°/f"'[a''ng recourse to arbitration and its application, the signatorv

r^ IK fS'^^.^° Jehne by common agreement the fundk^iental prindplef?o blobserved by the institution, and the rules of procedure to be lolbweci during The exam
rb!;ra"tion

'''^ '"P"'^ ^"' the delivery of tlJarbitral .ecision in cSes Ti'ntlrLS

c.tp?l'n^?hi"'"*"" r
"J^^\f""''aniental principles, as well as of arbitral procedure indi-

ik i

InternaHonal Commissions of Inquiry

Article 14

rega'rd'?^'foSl' cirumsHnr "^TT"'
"''' ''^'^'''^

^'f'"^
^'"^^'^ J.fterences of opinion with

Scaniu^ le Xtih «TJ t^^^ ^'"r"
"'','", ^ ^"^P"'"' "^ ^ internationaJ character

ornTg Z:^^T:^ commission of inquiry in ord'er to"i":rUm the""r™!,i

Article 15
1 liese internatioiuil commissions are formed as follows •

cl„ t A,'".im'"'''^
t^overnnKnt names two members and the four members togetherl'o.>e the hfth member, who is also the president ol tlie commission. In case of equll

* s
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voting for the selection of a president, the two interested Governments by common aKrec-

ment addri-ss a third Government or u third person, who shall name the president of the

commission.
Article ib

The Governments b.twren which a s.-rious disagreement or ".''^P^^^"
""'I"'''!,,!:';"''',;

tions above indicate.1 has arisen, undertake to supply the commission of nquiry with a I

means and facilities necessary to a thorough and conscientious study of the facts in the .
.•^e.

Article 17

The international . ommission of inquiry, after having stated the circumstances under

which the disagreement or dispute has arisen, communicates its report to the intenste.l

Gov-nmients, signed by all the members of tlie commission.

Articlk 18

The report of the international commission of inquiry has in no way the character of

an award it leaves the disputing C;overnments entire freedom either to conclude

a settlement in a friendly way on the basis of the above-mentioned report or to resort to

arbitration by concluding an agreement ud hoc. or hnally, to resort to such use of force as

is accepted in international relations.

I ,

ill]

'

I
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II FXIl \N\TOKY NoriCS t()N( KRNING AKTUI-KS .-. .\NI) 10 OF IHK ;VHOVK

OlTLIMCS FOR THi: PKFI'AKATION OF \ PKAFT CONVKNHON '

(a) Explanatory Note concerning Article 5 of the Ki..sian Draft

The Conference whicii is about to meet at The Hague is essentially different from tho>.

which were held at Geneva (in 1W.4), at St. Petersburg (in i868), and at Brussels (m 1874

These earlv conferences intended to humanize war after war had been declaretl
,

wliilr

the assembly convoked at Tlie Hague must devote itself especial y to the discovery of

metltfxls to prevent the very declaration of war. The Hague Conference therefore nu.>t

be a Peace Conference in the most positive sense of the term.
, .. , .

Practice in international law has worked out a complete set of methods to prev.iit

war bv the pacific settlement of international disputes, and among these must be -,t

above" ail good otfices, mediation and arbitration. It seems very natura that the Con-

ference should consider the perfecting of the guarantees and methods already exist in|,'

for the assurance of lasting peace among nation^ ister.J of seeking new means whirl,

have not been tried and sanctioned by practice. V\ ,ili this in mind the Conference should

especially give its attention to ' good offices' and 'mediation by third parties; that 1-.

bv Powers which are not involved in tlie conflict presumed to exist.'
. ,, ,

"

Mediation should doubtless be, from its very nature, placed among the most useful mi.l

practical methwls in the law of nations. Being a necessary response to that real c..m

munitv of material and moral interests which creates an international union among th,

various States, mediation shoul.l inevitably acquire a continuallyincreasing importance an,

value in proportion to the increasing intimacy among States and the development ol

their international relali..n>. The possible a-U-antage of mediation, if we compare it w, h

the other methods u^ed to Mttle international disputes, is especially the remarkabU-

elasticity of its operation, the ease with which it is adapted to the particular circumstar,.
.

-

of each given case, a> well a^, the variety of forms arising from this ease ()f adapta .-n^

Being dept-ndent upon the .'ree consent of the parties, mediation does not in the U.iM

• lhctlist'nXn''ma;u' I'ct'wcon
' ROod otlKcs' .„>.! ' med.atu.n ' ,s i.nt.rj-ly theurKical. H.-.^

metho s a e legallv ulenti' .1 ... character an<l .l.tler only .n degree ..nd the importance of tl,..

?e'„It° n,plonfacv. has never .ns.sted upon th.s .hMmct.on, (tf Article y ol the Ireaty of fan- .

1M56. anil Article ij of the protocol of the Congres- ol I'.iris isjo
)

11
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^•pends absolutely^pon t e,r\.^.wm Tnd n .V r'^'r i

""^''
1""V,"''* agreement

I

i

II

' I'

1'

I 1

ArtKl
.^. lor cxampl.., Artulr ,6 „t ,1,.. c;.,K.r.,I P.,.,,,1 ,'c,„v.„t„s ul the treaty Mt;nf<l at Washington in i.syu.

'n Mjjni'.i at IScrnr m i-<74, and

\<
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convention* coul.l not oblin.- States, in spite of everything, to agree upon this or that

""ihts^view IS conhrnud by the history of international relations since the Congress o

I

Paris. i85t.. Ihus within thf laM forty years tiiere have been several ca^s where neutral

States, referring to Article i3 "« «he prot.Kol of the Congrws «' P"'*;. ''^j; "{^ '!^':

mediation and good offices to States in controversy ; but there has not been a si««/« aue

where the States in controversy have addre^ed a request or mi;d.at.on »» "«;"«' ^^^'T
Last year, at the tunc of the dispute between France and England concerning tashoda

neitluT one nor the other of these Powers thought of resorting to »'"
F'^^'f»"*j;^°?,'«J.:''

the Conference at Berlin in 1885, and did not appeal to the me.liation of a third Powtr

VVe micht cite other examples ol a similar character.

As for th.. obligation of neutral States to offer m.-diation to States in controversy wh. .1

not established by treaty, this is not recognized nor ..l)servetl by any one. inthv>.,ry. to...

son,, author; hav^gone so far as to assert that neutral States are not only not "Wiged ^off-

r

med.atum to disputing St.-^s. but that they have not the right to 'I";"
. ^•""'Jjf^^' "^I

Heffter ..msi.l.r m.di.f as a dangerous and injurious interference in the affairs t

others Hautefeu.ll. a.u. .alian. advise States prudently to abstain from mediation

fearing to alienate the sympathies of one or other of the parties m controversy withou

justification. In short, we might cite, as a matter of practice, a """''h^^,"'
''"^"JP '^V"

Lrious disputes, which later emle.l in war, which did not suggest to neutrals the least id. ,.

of attempting to offer me.l..,tion ; however, proposals of this character, .specially in cas.^

where they might have come simultaneously fr..m several Pi.wers, could have prevente.l

wa^s the effects of whi. h hav.- l«-.- incalculable upon all iW States constituting the mt. r

national community.
,

. , .l , ;,

In many cases the oiler of me.liation comes so late and m s.ich uncertain terms that it

cannot prevent war. For example, such was the case wh.^ii the French Government .n

1870 refused the ' good offices ' of FIngland when the war broke out between France and

'^''Tin^^lv, it often hapjxMis that mediation is proposed not with the view to prevent war,

''"'iTrffk'cent wirs-the Austro-Prussian War of 18O6. that between Chile Peru, an.i

Bolivia in 1882, that between Greece and Turkey in 1897, and still others -were termmated

thanks to the mediation of neutral Powers. If these same Powers had made useof a 1

the energy they employed to terminaU these wars in an effort to prevent them, it is possibl.

that Europe would I'.av.- been ,nared more thin one arme<l conflict.
,. ,. ,

\fter what ha^ lasi -. said, ii :> aot difficult to indicate the way for the Cjnferenc.

to increase the importance and enlarge the scope of mediation by m ikmg it a perm;ment

and necessary institution in international law. Innumerable reciprocal entangling ...-

terests envelop civilized States in a close and inextricable net. The principle o isolation

which but latc-ly still dominated the political life of each nation, has given way henceforth

to a close solidarity of interests, to common participation m the r loral and material benefit,

"'
'^M^em'states cannot stand indifferent to international conflicts wherever they may

arise and whoever may be the parties in controversy. At the present time, a war between

even two States s.-ems to be In international evil. To fight this evil it '^^
necessaO,

^
employ metiiods of a general character ; we must combme the efforts of each and iv.ry

'

'"From this point of view, each Power must employ its every effort to bring int.. actu.n

all its en.TK'ies to prevent cmflicts which threaten peace, w ule respecting, of course, the

mdepeiulcnce of other sovereign States. In particular, each Mate should so ar as or. urn-

stances ail..w. offer mediation t.. .lisputing States the moment it has the least I.oih' of pr.

venting thereby the terrible evils of war.

It IS iKcause they realize the serious consequences which one or another resu ..t v ..'

may l.av. for the international community, that neutral States ordinarily offer to the be

gerent parties mediation for the conclusion .,f peace. Mediation of this character, gener,.llv
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advan
Ih<- imiHjrlunt fact, withuut (liiiil)t so f ir i^ nxntni <•.

State* .n controvvrsy, and all the mor. s., since when war breaks ac h'C . n, S, ^

.onflict n ..rd.rt.. Im. ab e t., calculate and <letermme, not cniv the ik wer .4 n sistan

itt;*:;;;!^:':::.;!^- 'I;;;-;
'- =''- '"^' .-->- v..hich .^n conie;.L';,::::'r,

tune cons.,lere,l n.,.l.at..,n a- a </«/*• „„ M, a^,/ ofnn^trul StaUs T h. •
an'.

"

nf ence «^n

(6) EXFLANAIOPV NoiK ajNctHNINi. AhTKLI. 10 OF THE Ki^siAN Draft'
In entering u|Hm an .xamination of the (juestion of arbitration we must first .,i .11iHMr .n m.n<l th, essential difterence iHtween U.^a/.o. and r-zt /an^^.rb r i.

/; «..,//t/ ^ . iJ H "','":;";V "•""••"""'al law, which could not by r,W «,

,.r„..p.e ^A-. and ;n th.s wa^f f:.cnL!;::":;,::;.^'i;,;f^r^ :^>,;;^^;^j--'' '

It is d, terent with obl.Katory arbitration, which doe, not ,le„en uim n t « sr,..,i ,1

...h;.fr.'':e!rl;iem^^
"' '"'^'"•'' "^^' '"^' "'n-.l,U„y of unnvrsal „M„atory

.nn'''of!'.n".n'''\':r T""'
'" ^'Y *V

•"'"'" ''^' ^'""'^''J '''at '" int.rna.innal life ditter-

' V

I

]>^9*£
>I,!IH. |.t. 1>. U-4-
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do not loucli ui>on tlie vital interests, or national honour of States. We do not desir-'

tliat the Peace Conference should, so far as these questions are concerned, set up arbitration

as the permanent and obligatory method. ... , ^u- .1

The recognition of the obligatory character of arbitration, were it only within tlu

m.)St restricted limits, would strengthen legal principles in relations between nations,

Nvould guarantee them against intractions and encroachments; it would neutralize so to

si)eak more or less, large fields of international law. For the States obligatory arbitration

would be a convenient means of avoiding the misunderstandings, so numerous, so trouble-

some although of little imi)ortance, which sometimes fetter diplomatic relations v.u -out

any reason therefor. Thanks to obligatorv arbitration. States could more eas-i;- i,,,,;i.

tain their legitimate claims, and what is more imjiortant still, could more ea ;> ccr,-

from the unjustified demands.
t

•

Obligatory arbitration would be of invaluable service to the cause ot univi 11 ; ac

It is very evident that the questions of the second class, to which alone this
,

i\.: «\ n

applicable very r.arely form a basis for \..ir. Nevertheless, frequent disputei. lc ••.(,

States even though with regard only to (juestions of the second class, while not lormini;

a direct menace to tiie maintenance of peace, nevertheless disturb the friendly relation,

betw.en States and create an atmosphere of distrust and hostility in which some incident

or other like a chance spark, may more easily cause war to burst forth Obligator\

•irbitraiion resulting in absolving the interested States from all responsibihty tor am

solution of the difference existing between them, seems to be fitted to contribute to tlir

maintenance of friendly relations, and in that way to facilitate the peaceful settlement

the mo^t serious conflicts which may arise within the field of their mo-^t important mutu.il

'in tlius recognizing the great importance of obligatory arbitration it is above all indi-

pensahle to set forth accurately the sphere of its application ;
we must indicate in wli.it

cases obligaiory arbitration is applicable.
, - ,

Tli<- grounds of international disputes are very numerous and intinitely vanea
;
nevd

thele^^. whatever may be the subject of dispute, demands made by any Mate \shatev,i

upon another State can be listed in the following categories :

1 One State demands of another material indemnity for damages and i.sses cau.ol

to it nr to its nationals by the aits of the defendant State or it> nationals, which tli.

former State deems contrary to law.
. , . t.i

2 \ '-tate demands that another shall or shall not e.\ercise certain given attributes ol tli.

sovereign Power, shall or shall not perform certain six^cihed acts which do not concerii

its material interests.
t 11 , ,

So far as disputes of the first category are concerned, the application ot obligatoi\

arbitration is always jKissible and desirable. Conflicts of this nature relate to questien-

,.f law they do' not concern the national honour of States or the vital nUeiv-t-

thereof'it being undrrstood that a State who>e national honour or vital inter. -'.-

had been attacked would not of course limit itself, and could not limit itselt t-

demanding material indemnity for damaf-es and losses suffered by it W ar, wtiicli ;-

always a highly regrettable thing, would loS(. its signiticance and would have no ni„i .,

iustiiication, if it were undertak.n for a dispute arising in regard to facts ol little ir.i:

importance sucli as accounts to be settleil for material damages caused to one Stale In

acts committed by another, and which the f.)rmer did not consider m accordance with I .«

Hut the more imi)o>sible war becomes in such cases the more indispensable it is to revin

mend obligatory arbitr.ition as the most effective means of action for a [x-aceful sohuieii

of disputes of thi^ character. ,,,,-, . ,,

The hi-tory of international relations proves beyoiul doubt that m the great nia).iiii\

of case- claims for indemnity for damages sufferwl have actually l>een the sub),
.

!
ei

arbitration-. I'he b^ise- of the-e demands vary a great .leal. We mention, for exau.,

the violation of neutral iluties,' violation of the rights of neutral States,'' the illegal aih>.

> 1 III' ,1...' 1.1 the IniurM .irin^lioni; (iHSii; tlie l.im' dI tlie Al,iluim,i {1^:^'

' lilink.ilf of I'orti'iiilik (tS4,i). etc.



PACIFIC SETTLEMENT OF INTERXATIONAL DISPUT. go

of a foreign subject.' loss -s caused to a foreign national through the fault of a Stat^ ^

orrr&fof fishe';y°r'''
' '^'"^"'^"^ ^'"" •^"'•^ "'^^=^' -'-- oVvTssel°^4idS!:„

rt
7"

^^!J^ffi
' ,^''^^*=^'" '"ay be the bases or circumstances of the dispute States cannot

and lol-s
'^ ^ '" ^"''"""'"S '* *° arbitration if it deals with an indemnity for damage!

It would seem therefore that the Conference should follow the same path by .leclarinL-arbitra .on obligatory for the examination of disputes of the first class ^ It Koewitimm>aymg that m excepfonal cases where the financial question involved is of a ve?v?m3an
c haracter from the pomt of v.ewof the interests of the State ; for example, in caseTt concern

"

the bankruptcy of a State, each Power, invoking national honour or ^ital interests miechne to resort to arbitration as a means of settling the difficulty
It seems that obligatory arbitration could not and should noi bo applied to dispute,o the.econdclass, which are much more important .ml threatening to the genen pe cn this category are included disputes of all kinds arising in connexion wk^X r .1reaties whH:h concern the vital interests and national honour of States. ObHgaton • btra um in these cases would tie the hands of the interested Power, and reduce it to a , aSestate when deahng with questions upon which its security in large parrdepends h-»t j.to say, questions of which none but the sovereign Power can be the juclge/ /„ in/^ojfa,mternatwnal arbUratr . ,„lo the tnUrnatwnal life of StaUs we mult pLeedJuhfxtru

care in order not to extend unreasonably its sphere of application, so as to shake the c".

M^es
'""• ""^' "'''""' '"" '^''"''''" ''^*"^'"'^« '« '/"• '•>« of GovernmentsZ

We must not lose sight of the fact that each State, and akjve all each (ireat Powerwould prefer to propose the abrogation of the treaty making arbitration obligate y rati

,

tthan to submit to it ,,„est,ons which absolutely require that the decision tSshal 1

.

mule by the sovereign Power acting freely and without restriction. In all cases in t-
interests of a greater development of the institution ot arbitration, the Con erence shoSlimit Its application to a specihcd number of legal questions arising rom the interpreta^k

n ',dvZ bv Jh^C ""f
•"''''"' ^r !'"-""'''• ^'>'"^^' ''''^'''' ^''""'^ be specifi ally no en adxanee b> the Confer.nce, and their enumeration can be completed in time" a. thethrory. and above ail the practice, of international law may indicate

.\monc the treaties the interpretation of winch should be submitted entirely mdunconditionally to obligatory arbitration, we must note first of all tha xten ive gro"n treaties of a world-wide character which have formed a system of .n/rrJi^„<, rda^>h.p^-international unions-to serve interests which are "also international Such re.xample are conventions regarding postal and telegraph unions, inten^at°onal proSti n
-f it.rary property, etc. In time, ,n pro,>ortion to the increasing means of interccmmuni.ation between States, a great number of their moral and material interes s wil ToTe the rexclusive national character, an.l will be raised to the height of interests o the ^Wlol"mtemat.onal community, lo provide for these interests by the efforts and with he means

:; ?reS of
; w rn ""'r','"' T^- ^"•' '^^' '^ ^•»'>' "-''^^ y^^^ ^^^s to he numb"

, . men- "V^,,"""^'''-""'''
duiraeter, uniting many States, an.l determining the wayiiKl means for the common protection of common interests

,r.^,Z''.f''''^'^''^'''f' f '' ^'''"''",' '"'''• ^""'^ "^h- "rl'Jicial settlements of opposui, interests•reities of a universal character always express necessarily the agreement upon aw,,;
^f

uientic interests That is tl,.. reason that within the scope of thTsc treses e~1 sputes incapable of settlement, or conflicts of a national character in whicl 1 e nterest'
;f one are absolute y op,.ose,i to those of another, never arise and cannot arse So fart-mentarv misunderstandings are concemed-^onceminK their interpretation, each Stat,'

.
''';/''''^""^l"-"" ^^''"'^' (IS'>4); tli.-c.iM-c.f Dumlonal.l (is-i) etc
iutterlieUi case (iSSM)

; ,iispute hrtwe..,. Mexico ,,n.l tl.f fnlt.-d St..tcs ( .S-^- , ,,

11 z

)
: i
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will willinKlv confide the solution to an arbitral tribunal, it being understood that all

to tt^SSln ot all lh°dilie,e„c,s «itl, rcfcrenc to th.- interpretation and apphcat,,.,

"'
'fL%"i"<S'nTc;™co would seen H.erelore to be perl-ctly justlfietl in .xtendme il.

p,oririon""S ArtSe 16 of the Treaty of Bente to all treaties of a universal ch.ra...,

""t 'JErSSrolTaU" 'ol'a" ™rUl.wi,U. character susceptible of submission t,

obliptiry arlSSion. the treatie. contained in the followu,(. two subdivision, mat 1.

'"'^Treaties eoncerriine international protection of the greal «""'»
™oMton'''t

artit c. and musical property, conventions for the P^^'ection o mdustnal projx n

,

ftri.lo marks patentr). conventions concemmg the use of weight* and measui.

lonitl^^rsconWng sanitation, veterinary surgery, an<l measures to be t.ken v

'"'B"l£-tle'rie's of a world-wide character, arbitration could also be appUe.l i- th^

solutoi of diffSnces ansing from the interpretation and application of treaties concernnu

''^^\^^tsfi;^,^ti:r?^?^:^£r tl^rrlr^^^^ ^f intemation., ,„.

•-•
i^li!:: J^i:;f3iSkilucSSs,i:iS^'^:;.^

.acU of definition of ..,.

mutual righs and duiies of individuals in international intercourse, the ^<^^^ ^^^li
^f p va ntemational law has Ix^en considered. So long as thi.

^'f
*';" >^

"f^J^X j/

decided either bv the conclusion of separate treaties between States or by the ton^
"^

;

o a treaty of a world-wide character, it would bo more prtident not o at_^empt ob ,,m n

arbitration except in questi.ms relating to the right of succession to propert>
.

u hit 1,

air.XT, a cerain degree, sufhcientlv regulated by i^

So far as luest ons of international criminal law which arise with regard to the in t, r-

preS,::;: of ^S^^coic^ning co.op<.ration »-tween States or tl^.^Jj^)-^ ;"-
iistice are concerne<l it would seem that these questions, being exc usiveiy oi a i .,

dKirScter mS^t be decided bv obligatory arbitration, this appearing to be equalU ,..".li.

"''\'m^lf':vm:a''l'v*to preventing those disputes -d misunderstandings wh,d,,^

.0 frMU nt iunon. States with regard to the delimitation of b<nindanes. it ^^"U d • 1>'; ^ '

m,S p?.rte o cnlide to obligatory arbitration the interpretation of so-called tr. .t.-

rf ,lel Son so far a- these are of a technical and non-pohtical character.

sich are t",e limits wilhin which it would be possible and desirable to determ.n. i

^''''^/;:iar":;i;i;"oS:"^lo'Kve that m t.me it wm become l-'ble to eM.K

fihli^a." arU'ltion „. < ases not actually provide.l for m
J"'-"-;

„
-^l!^ ?

'

,

!

,h,. limits alK.ve indicated, this means of action will be a great aid to the succes

L-reat principles of law and )ustice m the international field.
nf ,rhilriti. • -

The Peace Conftrenc. . l.V r.co^nizing m. far as possible the use
^^J!^^:,^:

fihlig orv will l.V that fact approach the goal which was set up before the Ooxernn. ..
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of he Great Powers at Aix-la-Chapelle in 1818. It will ^et an example of iustice, concordand moderation
;

it will sanction the efforts of all Governments for the protection of
peaceful arts for the development of the eternal prosperity nf States and for the re-
cstaDlishment of the high ideals of religion and morality. Ai

With

III KISSIAN PROPOSALS CONCKRNlNc; THE AKBITRAI. IRIUINAL'

(a) Articles which might rlplace ARrui.i: 1.5

Article i

... viiw to unifying international arbitral practio; as much as possible, the con-
tiactmg I owers have agreed to estabhsh f.^r a period of . . . years, an arbitral tribunal,
to winch the cases of obligatory arbitration enumerated in Article 10 will be submitted
unites the interested Powers agree upon the establishment of a special arbitral tribunal
tor the settlement of the dispute which has arisen between thtm

Litigant Powers may also resort to the above-indicated tribunal in all cases of voluntarv
arbitration it a special agreement concerning the same is made between them

It IS of course understood that all Powers, not excepting those who are not contractiiiK
P.Avers nor those w^ho have ;nade reservations, can submit their differences to this tribunal
l>y addressing the Pel .aiuiit Bureau provided for in Article ... of Appendix A.

Article j

The organization of the arbitral tribunal is gi\en in Appendix A of the present article
1 he organization of arbitral tribunals established by special agreements betw.rn

litigant Powers as well as the rules of proceJure to be followed during the investigation ,.1
h- dispute and the rendering of the arbitral award, are set forth in Appendix B (Arhitnl

< cue). ^

The provisions contained in this latter Appendix niav be modilied hv a special atrreeiiu lUtrtwun tile states vh cli resort to arbitration.
'

.
r o

I

{!>) An.V ^ TO THE klSSI.VN ProPDSAL

ed it Would be neressarv to111 case .\rti(le> i and j are ac. ,_ „, ,,^,,

(1) Redraft .Appendix A mentioned in the article.
(2) Introduce corresponding modifications into th Iraft of the arbitral co<le.

t) APPE.NDIX a, MENTlONPn IN THE ADDITIONAL ARTICLE 2 OF THE RUSSI.^N
Proposal

In th.' absence of a >pecial lompromis the arbitral tribunal provided for in \rticl-- i
•

ih.^ll be formed as follows ;

?
I. The contracting Parties establish a permanent tribunal for the solution of the

international disputes which are referred to it bv the Powers bv Nirtue of Article i? of
tile pre>ent Convention.

" -^

it J. The Conference shall designate for the period which will elapse before the meetiii'
ot another Conference, five Powers, each one of which, in case of a request for arbitratioir
^lla^l name a judge, either from its own nationals or from others.

The judges thus named form the arbitral tribunal with power to consider the case
wtiich has arisen.

v^ J. If one or more Powers among those in litigation are not represented upon the
aibitral tribunal, by virtue of the preceding article, each of the two parties in litigation
>('a

1 have the right to be represented thereon by a person of its own cluice acting as jud«e
incJ li.iving the same rights as the other members of the tribunal.

' Vr \^s-ii-rhaux^ pt. i, p. i:,s.

•* V
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4. The tribunal shall choose its president from amonr its members and he, in case of

equal division of votes, shall have the deciding vote.
. , , ^ „

5 A Permanent Burein • rbitration shall be established by the five Powers who are

designated by virtue of tl cnt act to create the arbitral tribunal. They >hall draft

the rules governing this 1 .1 . appoint employees thereof, provide for their successors in

case of necessity, and sh.... lix tiieir salaries. This Bureau, the office of which shall b.

at The Hague, shall consist of a secretary general, and assistant secretary, a secretary to

act as archivist, as well as the rest of the personnel who shall be appointed by the secretary

typY\t't"\\

6. The expenses of maintaining this Bureau shall be divided among the States in the

proportions established for the International Postal Bureau.
, ^ „ ,. ,

7. The Bureau shall make an annual report of its business to the five Powers whicli

appoint it, and the latter shall transmit this report to the other Powers.

8 The Powers between which a dispute has arisen shall address the Bureau and turnisli

it with the necessary documents. The Bureau shall advise the five Powers above mentioneil

and tliev shall immediately create the tribunal. This tribunal shall meet ordinarily at

Ihe Hague ; it may also meet in another city, if an agreement to this effect is reached by

the interested States. ^ t . a 1.

9 During the work of the tribunal the Bureau shall furnish the secretarial statt. U

shall follow the tribunal in case of change of meeting-place. The archives of the inter-

national tribunal shall be deposited with the Bureau.
, ^ ,

10. Procedure before the tribunal above-mentioned shall be governed by the provisioiii

of the arbitral code [below].

IV [)K.\FT OF ARBITRAL CODE PROPOSED 13V THE RISSIAN DELEGATION

Article i

The signatory Powers have approved the principles and rules below for arbitral pro-

cedure between nations, except for modifications which may be introduced in each special

case by common agieement between litigant Governments.

Article 2

The interested States, having accepted arbitration, sign a special act (compromisj m

which the questions submitted to the decision of the arbitrator are clearly defined as wcil

as all of the facts and legal points involved therein, and in which is found a formal contirmi-

tion of the agreement of the two contracting Powers to submit in good faith and witlidui

appeal to tlie arbitral decision which is to be rendered.

.\rticle ,5

The compromis thus freely concluded by the States may adopt arbitration either lor ..il

disputes arising between them or for disputes of a special class.

Article 4

The interested Governments may entrust the duties of arbitrator to the sovereign r

the chief of State of a third Power when the latter agrees thereto. They may also entribt

these duties either to a single person chosen by them, or to an arbitral tribunal formed lor

this purpose. ,, , . -^ . 1 1

.. the latter case and in view of the importance of the dispute the arbitral tribunal

mav be formed as follows : each contracting party chooses two arbitrators Mid al Hit

arbitrators together choose the umpire who is de jure president of the arbitral tribunal

In case of equal voting the litigant Governments shall address a third Power or a third

Iierson by common agreement and the latter shall name the umpire.

' I'locis-verbauji, pt. i, p. IJ9.
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Article 5

mJ/ Ir^r^r'/"*"'
^'''[^'"^ do not arrive at an agreement upon the choice of the third Govern-

m,T nvnl'^.f" T,™'!""^'^
'" '^e preceding article, each of the parties shall name a Power

w2n.^ "^ " ""' l!'P""-* '° *''^" ^^^ P"^'-^^'* thus chosen by the litigant Powers r^avdesignate an umpire by common agreement.
ro\\er> may

Article

w.-ll'^i'.^ tlif'''i'^^' w '^^""^'''^: challenge, even if of but one of the above arbitrators as

Hrb tr^tof -,IrS 'h
^'''^' '^".°*'=" ?^ ^^•'''^''^"^ ^''" the acceptance or dea?h of'anarbitrator already chosen, invalidates the entire compromh except in cases where these

the'omrLtinI fei^r"" •^"" P^"^'''^'' '''' '" ^^^^-'^ ^^ -"-- agrelmrn'tTetween

Article 7
The meeting-place of the arbitral tribunal shall be fixed either by the contractinL-b ates, o,- by the members of the tribunal themselves. A change from fhis meet"ng-p "e

fovern^'enr^'
" ""' V'^]^^^^^^^ except by a new agreement betweer^ the mfre t dGovernments, or m case oi force majeure, upon the initiative of the tribunal itself

Article s

the ^!j-h&t"V^°''w^
''^''*' ^^^ "«'" *° '^PI^'"* delegates or special agents attached to

lid£l^^!.;e"ttitotnmX^'"" "^ ''"'-'''' ^^ -'"-<!'-- "et^feen the tribunL'l'

,i .fe^r!."i?fL''-''' T."" *]"
•

^b«v«-mentioned Governments are authorized to commit the

.Article 9

argum:nt?olTlIe p"S '""" "'"' '^"^"^^'^ ^*^^" ""' "^^'^ '" *^^ deliberations and

Article 10
Arbitral procedure should generally cover two phases, preliminary and final.Ihe former consists m the communication to the members of the arbitral tribunal bvthe agents of the contracting parties of all acts, documents, and argurnenN priS orwritten, regarding the questions in litigation.

a.gumeni!,, printed or

The second—final or oral—consists of the debates before the arbitral tribunal.

.Article ii

After the close of the preliminary procedure the debates open before the arbitraltribunal and are under the direction of the president.
-Minutes of all of these deliberations are drawn up by secretaries aoDointcd hv the

president of the tribunal. These minutes are of legal force
-'Ppointcd bv the

Article 12

r.f„Ihif"'""""f''
P':°5<^^"''^ ^"^^'nK concluded the arbitral tribunal has the r-^t t,)

submltio it"'"

documents which the representatives of the parties may desire to

•Article ij

n,.w'n-mer^'!r''!
'"''""^.''

^T'u'l '* ^'^''^y' •-^^^"'"t'-ly ff-e to tak,. HUo consideration
.

V papers or documents which the delegates or counsel of the two hf igant Governmentshave made use of during their explanations before the tribunal

„ , ' w ,,"" l^^
t''" "e"?* *° r'^1"'''^ ihe production of these p.ipers or documents andto make them known to the opposite party.

H; i

I
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*

Article 14

The arbitral tribunal besides has the right to requir.' the agents of the parties t..

present all the acts or explanations which it may need.

Article 15

The at-ints and counsel of litigant Governments arc authorized to present orally to

the arbitral tribunal all the explanations or proofs which will aid the defence of the cause.

Article if'

These agents and counsel have also the right to present motions to the tribunal con-

cernine the matters to be discussed.
, ,.

The decisions of the tribunal upon these motions are final and cannot form the subject

of any discussion.
Article 17

The members of the arbitral tribunal are entitled to put questions to the agents or

counsel of the contracting Parties or to ask them for explanations on uoubtful points.

Neither the questions put nor the remarks made by the members of the tribunal

during the deliberations can be regarded a> expressions of opinion by the tribunal m

general or by its members in particular.

Article iS

The arbitral tribunal alone is authorized to determine its competence in interpreting;

the clauses of the compromis, anil according to the principles of international law as well

as the provisions of six-cial treaties which may be invoked in the case.

.\rticle Hi

The arbitral tribunal is entitled to issue niU s of procedure for the conduct of tlir

case to derid.' the forms and time in which each party must conclude its arguments an.l

to pass upon the interpretation of the documents produced and communicated to the twn

parties.
Article 20

When the agents and counsel of the parties have submitted all the explanations aii.l

evidence in tlefem e of their case, the president of the arbitral tribunal shall pronoun.

.

the discussion closed.
Article zi

The deliberations of the arbitral tribunal on the merits of the case take place in privatr.

Kvery de( ision, whether final or interloditory, is taken by a majority of the member-

Till' refusal nf a memb< r of the tribunal 'o vot,' must be recordeil in the minutes.

Article 22

The award given by a majority of votes should b<> drawn up in writing and sigw-.l

bv each member of the arbitral tribunal.
.

Those members who are in the minority state their dissent when signing.

Article 2.j

The arbitral award is solemnly read out at a public sitting of the tribunal and in

the presence of the agents and counsel of the (iovemments at variance.

Article 24

The arbitr ' award, duly pronounced and notified to the regents of the (iovernmentsai

variance, settles the dispute between them definitively and without appeal, and closes ,il!

of the ariaitral procedure instituted by the compromis.
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Article 25
Fa. h Party shall pay its own expenses and one-half of the expt^nses of the arbitral

one ,r',.,'' r' P'T'^'V '^^ ^.'^'''"" "' '^'' '"''""^*' reRardin^ the indeninitv thatone or the other of the parties may be ordered to pay.

Articli: 2h

1 he arbitral award is void in case of a void compromis or .•X(eedini' of power f.r ot
corruption proved against one of the arbitrators.

..T™ r''.''"'!"^'^^^*"*^'*^.',"'^'^"''*'-'^
concerning the arbitral tribunal and beginninR with

'.
!'

v. iKKiMKM rKi;si;Mi;i) uv mh .maimias'

.\K1.ITR.\TI()N BETWEEN THE GoVER.S.MENTS i,V HeR HRtT.ANMC M.\JI:>TV AND IHE
I 'sited States oe Xene/ieia

Rl EES UE PROCEDURE

Tlir tribunal of arbitration, established in virtue of the Treatv of \Vasliini,'t •

I'ebruary J. 1807. to ^''Tide the boundary claims betw.eii Great Britain and the fnite iMat.s ot \enezuela, has adopt, <1 the following niles of procedure for its meetingv

r

M the op,'ning of its meetings th.^ tribunal (,f arbitration shall, upon the propo-i!
n the president appoint secretaries, who shall be charged with drawing up full report

.

ot all Its proceedings. I he agents of the two (iovernments being in dispute have tli.
right to appoint their siiecial secretaries for the purpose of drawing up reports of all th.
procee.lings of the tribunal, except the deliberations of the tribunal with closed doors.

2
The reports of the proceedings of the tribunal of arbitration shall be signed by th.

president, the two agents of the (iovernments in dispute, and countersigned bv th.
principal secret.iry. Hum- re[X)rts alone are authoritative and have full legal forrj

.. I

\

ill

_

.*^ all debates and delib«>rations ot the tribunal of arbitration tiie proceedings ,hall
.H

. .'.ied on in l-rench or in English. The final report of proceedings shall be drawn
up in three languages : Enghsh, French, and Spanish.

I he agents of the two C.ovemments in dispute are required to communicate to tin-
tritiunal the names of their counsel and special secretaries. Mi

Ihe public shall be admitted to the public meetings of the tribunal of arbitration
"nly on presentation of tickets to be obtained from the secretaries of the tribunal.

' rt'Mt'^-vethunv. pi. i, p. I U'.

u -'

[ft, ,1 .1

lii

. «
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' i

The president oj the tribunal ot arbitration has the direction of all the debates .md

deliberations before the tribunal.

In cast,, of the temporary illness of any one ,.( the members of the tribunal of arbitra-

tion or oHhe agents Jf the Government of the United States of Venezuela or of (.reat

Bri"a"n the meetings of the tribunal may be suspended for a short p..rKKl of t«"c. In

a^^?'the lo^g or prions illness of any one f tlTe members of the tnbtmal. the second

article of the Treaty of Washington of Febru;.ry 2, 1697. shall b.- put m force.

8

The preliminarv proceedings of the tribunal ..f arbitration, consisting in the com-

munication i? thc-tv^'o Governments in dispute of all written acts and documents re a ve

".the present trial being closed, the tribunal of arbitration, by virtue of the I reaty of

WashinSon, shall have t'he right to refuse to receive any new acts or documents which

the representatives of the two above-mentioned Governments may wish to prescMit.

li

H

'

\t the same time the tribunal of arbitration has full power and il>erty <, take int,.

conMderation any new acts or .iocuments to which the agents or counsel of the twoGovern-

men in ispute mav invite the attention of the tribunal. It has further he "gh o

dliHand the pr-Kluction of these acts or documents and to communicate them to the party

opposed.^'
10

The tribunal of arbitration has the right to require the agents of the two Governments

„, dispute to produce any act or .locument and to make any explanations it may deem

necessary.
II

The agents or counsel of the two Governments in dispute have full right to prcxluce

before the tribunal of arbitration any oral explanations they may consider necessary

to the due development of their case.

12

The aforesaid agents or counsel have equally the right to submit to the tribunal of

arbination any m.'i^ion or amendment to the subject under 'l'™^";^,^;;^^/^ ^̂^"^

arrived at by the tribunal on such motions or amendments shall be regarded as fin.il

and not admitting any further debate.

13

The members of the tribunal of arbitration have the right to ?"« lu^^"""^ /" t u

..K. nts or counsel of the tw<. Governments in dispute, or to demand further 'n<l mor

; le aUed expEions on all doubtful poitjts^ ^^'^"^ ^'"'"''r^f^.J^l^^^
nor the obstn-ations made bv members of the tnbunal shall be regard,.! as expressing

the \-iews of the tribunal in general, or of its members in particular.

14

The tribunal of arbitration is authorized to determine its competency on any \nnni

txilusively on the basis of the Treaty of Washington of February 2, 1807. and in acronl-

,)n( e with the principles of international law.

15

After the agents ..r counsel 01 the two Governments in dispute have laid heUm th,

tribunal of arbitration all their explanations an.l proofs, the president shall declare tli,

.khatf's to be closed.
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V)

vith doi^ifd^re''
*'''''"''"" "'"> ''"""8 th.' drbates befor.- it, discu.s any r,ue>tion

>r.4" J"'""*

^'^ "' Pf°<^«'''"''^^ -•" 'Iwisicris are tak.n by th.- majoritv of votes of nitmlxrs

18
Th.' failure of ary one of the members of the tribunal of arbitration to take pan in

the \otiiiK shall be duly noted in the report of the proceedings.

rhe final award, decided by the majority of votes, shall be drawn up in EnKhsh French
anif Spanish. '

Translations in French and Spanish shall be certified by the aeents of tii.' two
Governments. ^ "

20
The refusal if any on the part of the minority of .numbers of the trilwnal to >iL'n

the award shall be duly noted in the report of the proreeiiinRs.

ii
The final award shall be solemnly read in pubhc meeting of the tribunal of arbitra-

tion in presence of the members. The agents and counsel of the two Government-; heinL-
in tlispute shall be invited to assist at this public meeting.

22

. J^Ji^% ?Pil^ °^ **'':
*^?H ^V"^ *''^" ^ ''^''''" "P- ""^'- of "'^="' '^OP''^^^'. one sliall be

rnv^^l 1* *'^^l'"^
"^ *¥ Government of Great Britain, to be communicated to Ins

fwJ^^f ' A/'' '''^l'"''
''?^" ^'^ presented to the agent of the Government of theUnited States of Venezuela, to be communicated to his Government.

Ihe third copy, in French, shall be communicated to the French Government for th.-
archives of the French Republic.

•23

rhree duplicates of the final awanl shall be signed by the president and all the memb,Ts
i i^""]^]u^ of arbitration. Those of it., members who have voted svith the minoritv
>hall, If they see fit, state in such duplicate their dissent therefrom

V i

!

ll:

The final award, duly declared and communicated to the agents of the two Govern-ments being m dispute, shall be deemed to decide definitely the points in dispute between
he Governments of Great Britain and of the United States of Venezuela, concerning
the lines of their respective frontiers, and shall finally close all proceedings of the tribunal
of arbitration estabhshcd by the Treaty of Washington, February 2 1897

li

j
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ANNEX B. IXKLMENTS PRODU( KD BY THK BRITISH DELEGATION

l-KKMAStM COl Kl UF AHlUiKMION

(,.) l>ropo.U,on of his ExulUncy Sn Julian Paume/ole"

,,„, ,o ,.,l,ust by .liplomatu- "'S"t.at."n|;
;

-t^^^r
"^^ ,..nnanent

' tribunal o,

,„,.„....f..nal arbitration wh.ch f^al h< accc...bk a^^ t^mc.
^^^ ^^^^^^ ^

S,:';:n:^:l;nl;^nr:^rr:;riii':^i^^^^^ - -tw.en ... cnt^tin^ part....

r,,„nls ul th' tribunal shall b<.
l'V'**\T^"?' suit Urst^tH^^^ who shall

..;lrr'S^Tfu^;^"•^;5^^i-^^^
of ,t tnbunal at the n..,u.s- of the a.ntestin^ parties.

ct

,,., „, Uie sanatory lowers >'u>ll.
tn;..;^>JJ;; i;^-"

-'^;;;;\;^^^^^^^

of „s nationality who shall be recogn.7.e. in their o i. o^^^

J^,;j^^,,, „,

.,f hiRh .haracter for l-'rn.n^ ar..l

."},';:'^^"V,.n"s. n^^ ^ >--'^'-- "« ""•

all respects to act as arbitrators. Fh P^^^' "''
^

' "
^ ,,^. .antral office. In the event

tribunal, and a list of their
,™^,fS {^^^^^^ Ve"' '"^^^^ ''"'' ""'"' '•'^"*'' ^^'''''''

:i:;^.:^'-^^'St'm^"XT^rl.r.i^i^^^ prov...e.l with res,.c

to tlu- nrimn.il appointment.

Anv ... the Minatory Powers .lesirin« totave recoup
^.^Ir^^jKch^ck^rni;

t'

settlement of <l,fferences w-hich m.iy arise
^^^^^^j^f^^^„i J'H'„e"fK^^^^^ a hst o,

secretary of the central ofhce, ^h" h^l th^'^^^P^^^^
^f .^biters as mav

Tnd shall assemble at such date as may be hxod by the htigants^
^^

,

^

an.l its own convenun. e „r that of the litigants may sufj^est.

Xnv Power, al.hou,h not a siKuatory pLr, may have recourse to the tribunal ,n,

such terms as >hall be prescrilxd by the regulations.

. Vh;s'KnKhsi;';e^Us'ule .;,;.^.ur„.he.i by ...e Bnt.h dae,.U.on, an,l api-oars .n the r,oU..M

l>t. IV, annexe -• H, 1> !>
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Thi- (iovemmunt of ... is chargud by tlu' signatory Powers to tstablish on their
iM'half as soon as possiblf after the conclusion of this Convention a Permanent Council
of .Administration at ... to be composed of five membor> ami a secretary.

The Cotmcil shall organize and establish the central ofhrc, which shall b«' umUr its

control and direction. It shall make such rules and regulations from time to time as

may be necessary for the proper <iisrharge of the functions of the office. It shall disp<Ke
of all questions which may arise in relation to the working of the tribuii.il or wlmh niav
be referred to it by the central office. It shall have absolute power as regard:, ilie appoint-
ment, suspension or dismissal of all employees, and shall hx their salaries and contiol

the general expenditure.

The Council shall elect its president, who shall have a casting vote. Three meniber-.

shall form a quorum. The decisions of theCouncil shall Ik- gov rned by a majority of voti>.

The remuneration of the members shall lx> fixed from time to time by accord U'twiin
the signatory Powers.

The signatory Powers agree to share .\mong them the c.tix'nses attending the institu-

tion and maintenance of the central office and of the Council of Administration.

The expenses of and incident to every arbitration, including the remuneration ot

the arbiters, shall be equally borne by the contesting Powers.

(b) A'«i' Proposition of //is Excellency Sir Julian Pauncr/ate concerning the

Permanent Council

New Article
.\ permanent Council composed of the representatives of the signatory Powers n-sid-

ing at The Hague and of the Nctherland Minister for Foreign .\ffairs shall Ix- instituted

in this town as soon as possible after the ratification of the present Convention. Thi-.

Council shall have the duty of establisliing and organizing the central Bureau, which
shall be under its direction and control. It shall proceed to the installation of the tribunal

;

it shall issue from time to time the necessary rules for the proper operation of the central

Bureau. Likewise it shall decide all questions which may arise with regard to the opera-

tions of the tribimal, or refer the same to the signatory Powers. It shall have entire

control over the appointm.^nt, suspension, or dismissal of the officers and employees
of the central Bureau. It shall fix the fees and salaries ; it shall control the general ex(X'nses.

The presence of five members at a meeting, duly called, is sufficient to render the dis-

cussions valid, and decisions shall be made by a majority vote.

''i!

:i

ANNEX C '. DOCUMENTS PRODl'CED BY THE AMERICAN DELEGATION

I. sriCCl.M. MKOI.MION

Proposition of Mr. Holls. dclcf^atc of the I'nitcd Slates of Ameridi

.Article 7

The signatory Powits are agreed in recommending the apjilication, when circuin-

-t.inccs allow, of special mediation in the following form :

In case of a serious difference threatening the peace, the States in dispute clu)o.-,e

respectively a neutral Power with the mission of entering into direct communication
with the object of preventing the rupture of pacific relations.

For a period of twenty days, unless another period is stipulated, the question in dis-

pute is regarded as referred exclusively to these Powers. They must use their best efforts

lo settle the difference and to restore the status quo ante as soon as possible.

In ca.se of a definite rupture of pacific relations, these Powers are charged with the

I'lint task of taking advantage of any opportunity to restore peace.

' I'rocis-vcrbauf, pt. i, p. ijo.

\

1. 1]
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Ol UXAMINATION

,mmd lonflicts, the ri prist niauvi-sui III i»
. .

.pspgctive Govrmments the

"'"Ir'^'The^m'bunal shall Ix- comix-sed of persons notc.i (or their high intogrify and thm

bu."in
"!"»-! J/iluHitibunal M„ll h„v,. iur,«lic, , ,k m.,.,.-..,! pame. ,h„„l.l

t lo s than t rl'.. In «>.- th- Court lu> but thr.r jud.-s no -mr nf th-m .an be a natn,

-^^^n^.t^e";:.^^:.^:s:^\t.S^^^
bv 2 a ihe nV Powers, but the expenses .KcaMonea bv earh p.n.cu ar ^"'•'^ ;>•'',

shall bv common agreement consent to pay re-.peetiveh -u -an -i nmina. .

to cover the ct.sts of the procedure ,, , ,

7 F erv litigant which submits a cas.' f. ue mten-^.iuna. ram^ -"^'\'/,^ " ' ' '

toaiuncl iLaringof its cause l>eforethe.;un, .ud.e^
-^"•"^"'T:!!-'-:;:^^ ,

'

^f^ ^ ,

has been announced, if it declarer tliat . I ' < ''-"

rais.d or decided the first time.
^t,.,., under llic

(8) The treaty here proposed shalU. nto H". wneii nim ^..-r..sn Mau^. uml-
1

ii,.

conditions set forth in the resolution, sli..a ha« r:ttit»i tts •,.T--.-...*...n-
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ANNEX I)'. DOCUMENT PRODUCED HY THE ITALIAN DELEGATION
AMUNOMI. r ro THK RUSSIAN DKAPT KKGAKUING MF.DIAIKjN AM. AlUlI I H \ 1 loN

SLHMITTEI* UY HIS I- XCKM.KNCY (OIM MC.KA

With thf object of provoniinK or putting an md to international conflict', tin- I'.j,

,

<nnf.-rcncc as-..embkd at fhf Ha -u... has resolved to submit to tlic Govirnriicnt. thcrr
represented the followin),' article which are inteml. d to be made an intirn.itioii.il mnv-
nienf.

ARllCLt I

In case a conflict iHitwe.n two or more Powers 15 iiniiiinent, and after every. itti-mpt
at reconciliation by ineaiw ui indirect neRotiation-, h,i> failed, the litigant parties ,r,
obliged to report to medialu.n or arbitration in the cases indicated in the present lot

Articii j

In all other cases mediation or arbitration are re, ominende<l bv the -imijloiA
I'owc rs : but remain voliintar\-

Articik
1

In any case, and even iliiring ho-tilitio, each one of the Powers signatorv U, ili
present act, and not involved in the dispute, has the right to offer to the (ontendiii
I owers Its goo<l ofti,c^ and mediation, or to propose to them to resort to the me,li T-
tion of another Power which is also neutral, or to arbitration.

I his offer or this proixis.il cannot be considered by one or the other ot the htigaii'
parties as an unlrundly ac t, evni 111 caM' niediati.jn and arbitration, not beinc' obliu-
tory, are reje( ted. ' '

.\KTI( I.K 4
A re<iuest lor, or oiler ol. mediation has priority over arbitration
But arbitration can or should be proposed aJcording to the circumstance- no-

only when there is no demand for or offer of mediation, but also when mediation woul ihave been rejected or would not have brouu'ht atxiiit reconciliation.

Arikli; t

A proiKisal lor mediation or .irbitration, so long as it is not f,jrnially accepted bv
all the litigant parties cannot, e.xcept where there is a contrary agreement, interrupt
delay, or hinder mobiluation or other preparatory mea,iirrs. .lor military oiieratiop.
then taking jjlaci', - '

Ariici.i: (>

Recourse to niedi.ition or arbitration atvording to Article i is obligatory :

(2)
''''''''''...'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'

^1

AXNhX i;-'. (.KaKRAL SrU\KV OF THK CLAUSES OF MFDI \TlON
AND ARHITK.riON AFFK(TIN(, THK POWKHS HKPKFSFNTFD \T
TIH-: CONFKR.ACK

it is imjw.rtant to distinguish im.visions having a general character, that is. common
!.. all the lowers or to a considerable grou|i of them, from those having the char.icter
it .sjx'cial conventional law Ix'tweeii the State-.

' /V> I's-ii-tbam, i.t. i. p. 1 ^7.

Iliul
, |) 1

!S bocumcEit |.rei.ar.-,l l.y Ii,.ruii Dc-cjmp- at the r.qiic^t ol tin- Thiril Commi^ion

\i'
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Section i.—Provisions of "^ General Character

The principal provisions to be noticed in this class arc the following

:

I General vau concerning ueourse to the good offices of a friendly Pouer contained n.

Protocol -Vo. 23 of the Congress of 1856.

,„ ,t r.Ea^cro?",;.:.»'SS'cc\<
auction, «i.l».. pr..|u,«c... !..«„,. ,.

the independence of Governments.
. , .„oiK,rt the ic'ea expressed bv the

Count Walewsk. declares himself a"thomcd U, support tte^
pLipotentiarie.

,.su>leni,x.ent>ar^^^^^
P-^-"'"' ^ '^'"'

^V"f

'

^.^ngTullv in accoSanccl^th'the te.ulencies of our epoch, would not ,n any wav fetter

''"r''"%lwSd notX™u; concur in the opinion of the plenipotentiaries uj

:'"
tor'il them and to «ne them he utmost .levelopment which they admit of

'''\^:lrf^- deS^uIw "talthere i. no question of stipulating f.. a righ. or -l tak,„.

;,: ;; t;,o gnal rexte„s.on. .,r to deduce from it consequ..nces favourable .0 rf, ./..

-

(.cvernments and to <l(Ktrines wlmh he cannot admit.
,;„,;, 1 ,u,irhSs besides that the Conference, at the moment .,f

'^""'^'l'' ^ '

^
'' ^ ,

.hull 1 not fin<l itself comp.'lle.l to discuss irritating questions, calculated o d.,turb tl.

r tr-irmonv whi.h has nnt ceased to prevail among the pleniix.ten.iaru^. .

'

Wl ereuSr\ pKnip''tentiar,.s do not hesitate to express, in tl. name .,t ...

,..v^r mm Ihe -Ju that Stat,^ Wtween which any serious misunderstan-hn. nuv
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arise, should, before appealing to arms, have recourse, as far as circumstances might
aJIow, to the good offices of a friendly Power.

The plenipotentiaries hope that the Governments not represented at the Congress
will unite m the sentiment which has inspired the vaeu recorded in the present protocol.

2. Mediation in case of difference threatening the relatione between the Sublime Porte
and tltc other Powers signatory to the Treaty of Paris of 1856.

Treaty of March 30, 1856 : Article 8. If there should arise between the Sublime Porte
and one or more of the other signatory Powers a difference threatening the maintenance
of their relations, the Sublime Porte or each of the Powers, before having recourse to
the employment of force, will put the other contracting Parties in a position to prevent
this extremity through their mediation.

3. Cood offices to limit the theatre of war by neutralizing territories comprised in the basin
of the Kongo as defined by treaty.

General Act of the Conferencu lA Berlin, February 2b, 18S5 : Article 11. In the case
whe'e a Power e.>ercising rights of sovereignty or of protectorate in the countries
mentioned in Artiile r and placed under the regime of commercial liberty may be
involved in a war. the high signator\ Parties of the present act, and those who shall
,iillu-re to it subsequently, engage themselves to lend their good offices to the end that the
territoriis Ix'longing to this Power and comprised in the conventional zone of commercial
liberty may be, witli the common consent of this Power and of the other party or parties
belligerent, placed for the duration of the war under the regime of neutrality and con-
sidered as belonging to a non-belligerent State ; the belligerent parties mav renounce,
thenceforth, the exten>i.)n of hostilities to the territories thus neutralized, as also their
Use as a base for the oixTations of war.

1 i

.V i.

/.;

'(

4. Obligatory mediation and voluntary arbitration in case of serious disagreement arisin"
concerning, or within the limits of, the basin of the Kongo as defined by treaty.

General .\ct of the Conference of Beriin, February 26, 1885 : Article 12. In cases
where serious disagreement with regarti to, or within the limits of, the territories
mentioned in .Article i and placed under the regime of commercial liberty, may arise
between the signatory Powers of the present act or Powers which may adhere tli.T.to
111 the future, these Powers agree Ix-fore apix\iling to arms, to resort to the mediation of
iiiif or more friendly Powers.

Ill the same cise the same Powers reserve the right to resort voluntarily to arbitral
procedure.

5. hatabhshment of an arbitral tribunal by virtue of the General Act of the Conference
o] Brussels concerning the African Slave Trade.

General Act of the Conference of Brussels, July 2, 189(1 : Article 55. The capturing
iifficer and the authority which has conducted the inquiry shall each appoint an arbi-
tr:itor within forty-eight hours, and the two arbitrators chosen shall have twentv-four
iimirs to choose an umpire The arbitrators shall, as far as possible, be chosen from

16<9.« )
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ling the diplomatic, consular, or iudicial o^;^;;^^^^^ S^i.i.^tS
'^

the pay of the contracting Governments are formally txcludtd.

bv a majority of votes, and bo
'^""^''^^^^^'J^^^.f^fJ;, ,„ ^^e time indicated, the procedure

If the Court of Arbitration :s not consUtua m^he ^ .^ ^^^^^^^^^^^ ^.^,^

in respect to the indemnity, as well as m regard to aamafe

i^nrfiatdy »(orc.<l. and the "«» *»"
'^i.rth" has bin seized withoM Icgi.lmat.

In llu, case, the captain ot omerof "V^f^'™ ""
i,^ ^J,, „, claiming Janmeo

,„„„a „, snspicio.,
•';*itr's -"hTa":™?,:;' ^t^:.:'" th^ G.v.™nent. dit^.;,-

irr., hvtiittSn ..5 ^atlheU .ithii, a pcnod o, six ntonths ...n, th,

die .1 the judgement ac,uitt,„g the captured v..<el.

„,„.«i« ./ '.• """•' '"»"«^ "y •""' 'I "" """™' ''""' ""'""

„
Art- 1 2^ Sec I In case of disagreement between

Convention of July 4. 1891 •-

^"^'^f
^:.

interpretation of the present Convention,

two or more members of the
"^'^^^^^Xr^^'tlZoi the loss of a registered article,

or as to the responsib.hty o --^^'^^'^^^ 'Z that end. each of the administra-

the question in dispute
^^^^^^^y^^t^^^^^. not dirctly mterested in the matter,

tions concerned chooses anothtr "^^."i^^"'
absolute majority of votes.

See. . The ^^^X^^T:^^:^:.or. choose. wUh a view of setthn,

Sec. 3. In "^'
f

*"S at°on equally uninterested in the question m dispute,

the difference, another admini.tration ^1"^"> ^j ^^ ^u t^e agrecme.U>

Sec. 4. The stipulations of the P-^^ /^'^''^^^^JPP^^d „' sen-ices in connexion will,

concluded by .nrtue of t^prec^g^^^^^^^ /_, ^^, eoUection of b-.l-

^rS;X; r^ls :?S:ntity. sut^Hptions to newspa^rs. etc.)

, ......... of a .oU.,Uary .rUtroHon ofc. ^ .... of ,. InUrnational V..:

for the Transportation of Mcrcharuinc by Ra.lroad.

•'

. .,:_,,. -- <,^.,- I. I,, facilitate and assure tlu

Convention of Octt.lKr .4, 1S90 A
>.

^-^;,^j i^.^^^tional transportation sli.ll

execution of the present Convention t^^^^^^ ^,,^ .,f u.e parties, dispu...

Iv organised, charged with ... 3. 1" 'lecRU,

whicli mav arise .oiuemin- r.ulroatls.

Lrrr;;'-.?.:;;
';:;;».-"

-"-"" .•-"••y '- - -" " ^"-"'"""'°"*
,t seemetl inteiestint,' to note.
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In fulfilment of Article 57, section i, of the Convention of October 14 i8qo theSwiss Federal Council published, under <late of November 29, 1892. a se of rcStions

So™rinspor[aS.
^'"''^"'' '"' '"'P"'" '''""^"' befor^he'centrdotX inter-

Section 2—Special Conventional Law
Germany

Ailklc I of the Anglo-German agreement of July i, 1890, provides that the delimita-t.on of the southern frontier of "Walfish Bay' shall be reined for decision bvaZra
U r^illT '"^"Z''''' ^f^ l'""""^^^

'^^'^ °^ **'*^ ^'^"^'ture of this agreement no understanding
is reached between the two Powers regarding the determination of the said frontier

^
A ustria-Hungary

f.in^f
Treaty Of Commerce Of May 17, 1869, between Austria-Hungary and Siam con-

Sbetrn1he'?rcoTnt'r£^ ^^^ ^^''^^^^'"" ^''"'^^™"'^ '^" ^*«-"- ^^^-^ -V
Article 26

Should any question arise between the high contracting Powers whicii is not

Th. l^^.tT'^'"'
diplomatic intercourse or^orrespondence. it is hereby agreedthat the settlement of such question shall be referred to the arbitration of a frS •

neutral Power, to be chosen by common accord, and that the resuk o"such arh" S-tion shall be accepted by the high contracting Parties as a final decision

Belgium
Belgium has concluded eleven treaties containing arbitration clauses

an onimite^'^co'fl^"'"'
"' ^"'"'''^ ^""^ ™''" '''" ^'"'^^'^ differences.' The other five

The general arbitration clauses are the following •

If, by the concurrence of unfortunate circumstances, differences between tlu-

ff f'i^'rTl? ^T"' ^T""' '^' r""<l ^"^ ^" mterruption of friendly relatrn ami
f -if er hey have exhausted ail means for a friendlv and conciliatory discuss on
^hl' fP «f.tl«^'f niutual desires is not reached, arbitration by a third pS^-er friendlv

IcTpETl^ptt^'
'" '"^"'"' '^' "'"""" •"''^^^' " "^''- ^« P---t by this me^l

\rt'cle^4^"'"
''"'^ ^'^- ^'''''' "^ I'"'-'*-"''*'"!' ^'"'' Commerce, August 29. 1S6S.

If any difference shall arise between the two contracting countries which tnnvnot be settled amicably by diplomatic correspondence bc-tween th" two Gov^m-nen s, these- Governments shall, by common accord, nominate as arb rator some

{,y the 'twrtarls"'^ ^' "' '"'' "'' ''"" °' '^'' '"arbitration shall be accepts!

3. Belgium and the South African Kopublic. Treaty of Frien.lship Fstablishment

fi.SrS^'S.^^ ^'''''''- (^--ei[asthatoft.le'tn;J?';SZ

184: %1cle 2:''
^''""'"^'^- '^'"^'y ^^ Friendship, Comnun-. and Navigation, March i

.

.Ptti! f"^ ^'iff«''''lV''
whatever arises betwo.n Belgium and Venezuela, which cannot be

u n ?.f M
'^ T*' ?' "?'" u"' 'I'"

^^™ '"K'' '-•"ntracting Parties agree to subm t"he solu-

«n'ir:™^: '" ""' "'"^^'*"" "' ' ^"^^"'^O' P°--- P-l--'! -1 accepted bv

I 2
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Hawaiian Islands, supra. No. i.)

The clauses prowling for /Jmj/.i ar6i/»'«^<o»« are :

iM^um and haly. Treaty of Commerce and Navigat.on, December xi. i88..

^'"'^
H^any difficulty arises concerning -th.. ^lu. iger^etati.. ojMhe ™tion

:!,tiS;;f^SnJ^.n^S^ntrSS" SiVil^deC^ of a com.

mission of arbitrators.
, „„mbej- of arbitrators chosen

. Rl.num and Greece Treaty of Commerce and Navngation, May 25. i895- Article -i

Tr;h"™ting ParL agree to -n . a^.it.Uon in all deputes wh.C.

,nav ari^- from the interpretation or execution of the present t«^^y^

5 B<.,gium and Sweden. Treatyof Commerce andNavigation, June 11, i8o> Article -o.

(Same text as that of the treaty with Greece, si./)rfl, No. -.)
„,^„.

*

4 ]L-lg.u„. and Norway. Treaty of Commerce and vn-igat.on. June tr. .8n.

'""'•
^^cases involving a aj^^a. bet..^ tj. tw^^^

the interpretation or apphcation of the P"^*^?*^"^,,, X. '

vo Powers agree to submit

;\ -:^;>;:rdLli.:l-K^«sS-- r^i-hey .u to r.. ,

.

-"','i;rS;arSnal sha.. K. -"n-^.i,;;i^three m,^. Each^^^^^

.ontracing Parties shall
''^^f:-^:^;^;iSr^l^^^^^^- " "^^'V -'""'"

inhabitants ot Us country. These tvu. a hitrators . 11 m Govemmnr
.-ome to an aunvnient t!>ereon, the third arbi n ;h=^" ™

"=^'^\, ,
"

^lected bv th.' two arbitrators, or if they fail ,ru
,
tlun dv 1

, R.;iu.m a„,l Denmark. Tnaty of Comm. and NavigationJune i^. iN.

Article 2u. (Same lixt a- that of the'treaty with (.reece, supra. So. -}

Denmark

, Denmark and XMu^uela. inaty of C<.nmu.r.e .uid Navigation, Deceml.i ..

''"• TZ th^ concurrent oi
^^^^^''-^^^-^^-^^ZT^^^^^

two higl. contracting Parties ^a"- an >n e rupt^^^^^^^^^^^^^
^,,^, ^^^

they have exhauste. the ni...i,s «'"^ '"
"i'^;^ ;;. '"^"bitraUon by a third frun.lly

V^Znt:^rSu'^:^:7t:^^^^^^ ^fore resorting ,.. t.

^-'^r:Z:i:Z'.. the above is m... in ..e c^^^^^ P-JV^^^ ^;'-;^.

n>elf injure.1 . annot s.
.
ure the ^ ^''l'^ "V'\ 1 "'^^^^^^^^ by lot, within thro
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Spain

"7

Below are given tin- treaties concluded by Spain in which the arbitration clause has
l)een inserted ;

A. (ieneral clauses of arbitrativn :

1. Spain and Venezuela. Treatyof Commerce and Navigation, May 20, 1882. Article 14:

If, as is not to be anticipated, there should arise between Venezuela and Spain
any difference which it shall not be possible to settle in a friendly manner by the
usual and onlinary means, the two liiKli contracting Parties agree to submit such
difference to the arbitration of any third Power friendly to both, which may have
been proposed and accepted by mutual consent.

2. Spain and Ecuador. Atlditional Treaty of Peace and Friendship. May 26. 1888.
Article i :

Every question or difference which may arise iK'tweeii Spain and Ecuador respect-
ing the interpretation to be placed on the existing treaties, or respecting any other
point not foreseen in them, shall, if it cannot be settled in an amicable manner, hi'

submitted to the arbitration of a friendly I'ower, to be proposed and accepted' by
common consent.

3. Spain and Colombia. Additional Treaty of Peace and Friendship to the treaty
of 1881, signeil at Bogota. April 28, 18^4. Article i :

Ever>- controversy or iliffercnce which may aris<> between Spain and Colombia
reyanhng the interpretation of the existing treaties, and anv others which may
hereafter tx- entered into, shall be decided by an arbitrator whose decision shall bo
final, and who shall be proposed and acct pted by common agreement. The differences
which may arise upon points not provided for in the said treaties or agreements
shall likewise be submitted to arbitration ; but if there is not any agreement regard-
ing the adopti(m of this procedure, because the questions affect the sovereignty
of the nation or are otherwiM' incompatd)le with arbitration, both Governments
will be bound in every case to accept the mediation or good offices of a friendly Govern-
ment for the amicable solution of all differences.

When any difference between Spain and Colombia is submitted to the judge-
ment of an arbitrator, the high contracting Parties shall estaWish, by common accord,
the mode of procedure, terms, and fonrmhties which the judge and the parties must
observe, in the course and termination of the judgement by arbitration.

4. Spain and Honduras. Treaty of Peace and I-'riendship, November 17, 1894. Article 2.
(Text identical with that in No. 2.)

B. Clause providing for limited arbitration :

Spain and Sweilen and Norway. Declarations, June 2J, 1S87. .Article 2 :

(Questions which may arise regarding the interpretation or execution of the treaty
of commerce lietween Spain and Sweden and Norway, of March 13, 1883, suspended
by the convention of January 18 last, anil of the treaty of navigation Ijetween
the same countries of March 15, 1883, or concerning the consequences of any viola-
tion of those treaties whatever, shall be submitted to arbitral commissions when all

direct means of settlement and friendly discussion between the two high contracting
Parties have been exhausted, and the decisions of the commissions shall be binding
upon the high contracting Parties.

The members of the.se commis^iuns shall Ix- nanuil by common agreement by
the two high contracting Parties, ami in case an agreement cannot b<' obtained, each
of them shall name one arbitrator or an equal number of arbitrators, and those thus
nominated to these offices shall designate an additional arbitrator who shall act
in case of disagreement.
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The high contracting Parties shall fix the arb.t al P o^ed"
,'= "^ i' ^'^^..tSnK

they fail to do so. the arbitral commission sha^l determine it °««"
''''V'^,^^

its powers. In every case, the high contracting Parties shall M.'t forth exactly tl.t

questions or matters to be submitted to arbitration.
. , , .,

S.'e the ministerial notes of January 27. 1892. and August 9, 1893. mentioned under the

headings, ' Sweden ' and ' Norway '.

France

The Treaty of Friendship, Commerce, and Navigation, of June 4, i«86, between Franc,

and Korea clmtains in Article I, section 2. the following provision :

If .lifferences arise bitween one of the high contracting P.-.-»ies and a third I ower,

the othe^S conutcS^^^^ P-ty may be reared by the fir. o lend its go.nl offic..

with a view to bringing alwut a fnendly settlement.

(.real Britain

The treaties concluded by (k.at Britain and containing the arbitration clauses ar.

as follows: , ,, ,afl.

I. Great Britain and Italy. Treaty of Commerce and Navigation, June 1,. 188/,.

\nnext'd protocol

:

. 1 <.•

Any controversies which may arise resfx^cting ^he interpretation or
{^;-^^^»

'"-^

tractirg Parties, failing which the commission of arbitration shall itsclt be tntiticci

to determine it beforehand.
v, ,

,. Great Britain and Uruguay. Treaty of Commerce and Navigation of Novembc-r i„

1885 \rticU' 15. (Text identical with that of No. I.)

3^ Great Britain and Greece. Treaty of Commerce and Navigation of November :u,

1886. Annexed protocol. (Text i.lentical with that of No. i.) ,,...•
4. Great Britain and Mexico. Treaty of Fnend=^np Commerce, and Navigation .,.

November 27, i8>S8. Article 15. (Text identical with that of No. I
)

5. Great Britain and Portugal. Anglo-Portupues<- modus viccmh of Mav .;., i.-^g.,-

(Delimitation of posse>sions in Kastern .\frica.)

firccce

I. (;reece and Italy. Consular Convention ol November 27, 1880. Article .;2. llv-

prwluced under the heading, ' Italy ')

z. Greece and Great Britain. Treaty ot Commerce -"^
•:^^^7;^»'""i„V;^'^™^

" '"'

,886. Annexed protocol. (Reproduced under the heading. Great Bntain .)

3. Greece and Belgium. Treaty of Commerce and Nax-igation. May 25, i^^% Art.. 1. .1.

(Kepruduced un.ler tiic heading, ' Belgium .)

Ualv

riu- f<.llowing treaties c.mtain the clause providing for arbitration [comprcms clau>H :

I. Italy and Uruguay. Kxtia.lition C.mv.ntion. April 14, iS79- Article i(. ;
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(iv

The high contracting Parties agree that controversies which may arise respect-

ing the interpretation or execution of the present Convention, or the consequences

of any infraction of one of its provisions, should, when the means of composing them
directly by amicable agreement shall have been exhausted, be submitted to the

decision of commissions of arbitration, and that the issue of su< h arbitration should

be ' inding upon both Governments.
The memtx-rs composing such commissions shall \x: chosen by the two Govern-

ments by common accord ; in default of this, each of the Parties shall appoint its

own arbitrator, or an equal numlx'r of arbitrators, and the arbitrators appointed shall

select another.

The procedure to be observed in arbitration shall in each case he. determined

by the contracting Parties, and failing this, the commission of arbitrators shall con-

sider itself authorized to determine it beforfhand.

2. Italy and Roumania. Consular Convention, .\ugust 17, 1880. Article j2. (Text

identical with that of No. 1.)

3. Italy and Greece. Consular Convention of N(n-emb<T 27, 1880. .\rticlc 26. (Text

identical with that of No. i, except for the addition to the first paragraph of the follow-

ing provision :
' It is understood that the jurisdiction of the respecti%-e tribunals in matter^

of private law is in no way restricted by the provisions of the present article.')

4. Italy and Belgium. Treaty of Commerce, December 11, 1882. .\rticle 20. (Ti'xt

repro<luced above under the heading, ' Belgium '.)

3. Italy and Montenegro. Treaty of Commerce, March 28, 1883. .Vrticle 17:

In case of disagreement concerning the interpretation or execution ol the pro-

visions contained in the present treaty, when direct means of reaching an agreement

by friendly arbitration have been exhausted, the question shall be submitted to

the decision of a commission of arbitrators, and the result of this arbitration shall

be binding upon both Governments.
This commission shall be composed of an equal number <jf arbitrators chosen by each

Party, and the arbitrators tha-; chosen shall, Ix-fore i^rforming any other operation,

choose a last arbitrator. The arbitral procedure, if the Parties do not determine it by

agreement, shall be prenously decided upon by the commission of arbitrators itself.

6. Italy and Great Britain. Treaty of Commerce, June 15, 1883. .\nne.\ed protocol.

(Text similar to that of No. i.)

7. Italy and the Netherlands. Convention for Free Patronage, January 9. 1884.

.\rticle 4 :

If any difficulty arises concerning the interpretation of this Convention, the two

high contracting Parties agree to submit it to a commission of arbitrators. This

commission shall be ronifxtsed of an equal numlKT of arbitrators chosen hv he high

contracting Parties and an arbitrator chosen by the commission itself.

8. Italy and Korea. Treaty of Friemlsliip, Commerce, and Navigation. Juiu 20,

1884. Article i :

In case of differences arising Ix'tween one of the high contracting Parties and

a third Power, the other high contracting Party, if requested to do so, shall exert

its good offices to bring about an amicable settlement of the difficult}'.

i). Italy and Uruguay. Treaty ot Commerce. September 19, 1885. .\rticle 27. (Text

identical with that of No. i.)

10. Italy and South .\frican Republic. Tnaiy of Commerce, OctolxT (>. 1S86. .Article 9.

(Text identical with that of No. 7.)

11. Italy and th(> Republic ot San Domingo. Treaty of Commerce, October 18, 1881).

Article 28. (Text identical with that of No. i.)
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12. Italy and Greece. Treaty of Commerce, April i. i88o. Annexe.l prot.col. (Text

identical with that of No. i.)

13. Italy and Oranpe Free State. Treaty of Commerce. Januar>' 9. 1890. Article ...

(Text identical with that of No. 7.)

14. Italy and Mexico. Treaty of Commerce. April 16, 1890. Article 27. (Text similar

to that of No. 1.)

15. Italy and Switwrland. Treaty of Commerce of April ly. 1892. .\rt1cloi4:

Thn »,i,rh ronfractin" Parties acree. should occasion arise, to settle by means

of aTEtra fon queSnT^conce^ing^he interpretation and application of the preset,

treaty, which cannot Ik settle.! t., their common satisfaction by the direct meth.,.l

of diplomatic negotiation.

16. Italy and Colombia. Treaty of Commerce, October 27. m^- Ar«'c''' ^7- (f^^'

similar to that of No. i.)
, •

, u

17. Italy ami Montenegro. Extradition Conventi.in. Octolx-r 29. 1892. Article 18.

(Text identical with that of No. 5.)

18. Italy and Paraguay. Treaty of Commerce, August 22. 189.). Article 2J. (Te.M

identical with that of No. i.)

19 Italy and Argentine Republic. C.eneral Treaty of Arbitration, July 23. 1898 :

His Majesty th.- King of Italy and his Excellency the Presi.lent of the Argentim-

Kenublic aniinated by the desire of always promoting the cordial relatums which

St bttween their States, have resolved to conclude a general treaty of arbitration

.

and have named for this purpose as the mimst.;rs plenipotentiary :

H s M^j^y the King of Italy, his Excellency Count Napoleon Canevar.., Senator

of t™ Kingdom, Vice-Admiral in the Royal Navy, his Minister of Foreign Affairs,

-^n< hi. Excellencv the President of th.- Argentine Republic Ins E.xce lency D.ui

EnriceB Moreno- his Envoy Extra.ml.nary. &c.. Minister Plenipotentiary at th,

"^^irhavSirfoind'lLir resiKvtiv. full powers ... Ix- perfectly regular, hav,.

'*^^AKT^ I'^ThSglf Signatory Powers agree to submit to arbitral decision .,11

confroversi,... whatever mav be their nature and cause which may arise bet«e.-n

them during the existence of this treaty, and which could not h, settle.l m a friendiv

"T".ak.^'^\Kn:^"-the controversies onginated in facts prior to the pro-

""";;tS'' '"^11^ iS-iRnatory Powers shall conclude a specuil convention for

eacii casi' in'onler to set forth the exact matter in dispute, the extent of th,

^^v^rs ..f the ari.itrators, and any other matter with regard to procedure whirl,

^'In'delS'ol CT^onvention, the tribunal shall specify according to the lyn-

pr..cal claims of tlu- Parties, the points of law and fact which should be decid,,l f.

^''*1n*all mher'ngard^. in default of ,. spi-cial convention, the following rules slull

""^''^RTU LI- ! ri'e tribunal sh.dl be composed of three judges. Each one ot th,

signatory State> shall dc,ignate one of them. The arbitrators thus choM-n sli.,11

''Tthev :';;morS^t>on a choic.-, tlu- thin, arbitrator >hall be named bv. la-

head of a thinl State, who shall b.- called up..n to mak,- the s.>lection. This St,.l,

shall be designated bv the arbitrators already named. If they cannot agree yi-n

the nomination of a third arbitrator, r.-quest shall Ix- made of the President of tli,
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Swiss Confederation and of tl>e King of Sweden and Norway, alternately. The
third arbitrator thus selected shall be of right president of the tribunal.

The same person tan never be named successively as third arbitritor.
None of the arbitrators shall be a citizen of the signatory States, nor domiciled

or resident within their territories. The arbitrators shall have no interest whatever
in the questions fonning the subject of arbitration.

.Article 4. When one arbitrator, for whatever reason, cannot take charge of
the office to which he has been named, or if he cannot continue therein, his successor
shall bt; appointed by the same procedure as was followed for his ap|x)intment.

Article 5. In default of special agreements between the Parties, the tribunal sli ilJ

designate the time and place for its meetings outside the territories of the contractinj;
States, choose the language to be u.sed, determine the methods of examination, the for-
malities and periods which shall be presi:ribed for the Parties, the procedure to he fol-

lowed, and, in general, make all decisions necessary for t luir operations, as wi'il as settle
all difficulties concerning procedure which may arise during the course of the argument

The Parties agree, on their side, t() place at the disposal of the arbitrators all mean-
of information within their power.

Article 6. An agent of each Party shall be present at the sessions and represent
his (iovemment in all matters regarding arbitration.

Article 7. The tribunal has pK)wer to decide upon the regularity of its forniii-
ti(jn. the validity of the compromis and the interpretation thereof.

Article 8. The tribunal shall decide according to the principles of inteniational
law, unless the compromis applies special rules or authorizes the arbitrators to decide
only in the role of amiable compositeurs.

Artk LE q. Unless there is a pnnision e.xpressly to the contrary, all the delilxra-
tions of the tribunal shall Ix- valid when they aresecured by a majoritv vote of ail

of the arbitrators.

.Article 10. The award shall decide hnallv each point in htigation. It shall
U- drawn up in duplicate original an<l signed by all the arbitrators. In case oin
of them refuses to sign, the others shall mention it and the award shall take efin I

when signed by the absolute majority of the arbitrators. Dissenting opinions sli.ij]

not be inserted in the decision.

The award shall be notified to each Party through its niiresentative iKlure tlu

tribunal.

.\rticle II. Kacli I'arty shall bear its own exixnses and one-half of tlie general
e.xjH'nses of the arbitral tribunal.

Article 12. The award, legally rendered, decides the dispute between the Parties
within the limits of its scoix-.

It shall contain an indication of the period within which it must be executed.
The tribunal which rendered it shall decide questions which may arise concerning
its execution.

Article 13. The decision cannot be appx'aled from, and its execution is entrusted
to the honour of the nations signatory to this agreement.

However, a demand for revision will be allowed lx>forc the same tribunal which
rendered the award and before it is executed :

(i) If it has Ixen based upon a false or erroneous document

;

(2) If the decision was in whole or in part the result of an error of positive or negative
fart which results from the acts or documents in the case.

.Article 14. The present treaty shall run for a period of ten years from the
exchange of ratifications. If it is not denounced six months before its expiration,
it shall Ix- considered renewed for another jx'rio<l of ten years, and so on in like

manner.
Article 15. The present treaty shall be ratified and the ratifications exchanged

at Buenos .Aires within six months from tills date.
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Japan

'"""
trcontr..v..i.s winch .nay axisc -P^n^;»^/S:"PS^ 'jUl^fSt

ol the- taaty signc.l this day ..r the consequences of any Na^a^^^^^^^
^^^

submittfd. when the means of '^f'^'R. •^'='", ^ !h^ ^ jS Cl the result of ach

exhaustetl to the decision of commissions of arbitration, ami

to determine it beforehand.

Mexico

.. Mexico /n.l Italy. T„...y .,1 Comm.,..- »l AprtI ,6, .S;.,. A,„d. .7. (Reproduce

under the heading, ' Italy '.)

Monkiugro

Montenegro and Italy. Ireaty of Conunerce of March .8, 1883. Art.de 17. (K^pn-

duced under the heading. ' Italy .)

Soruav

Norway is boun.l bv clauses of arbitration with the following countries :

, . X- „,i <i .m Tr.itv of Friemlship, Commerce, an<l Navigation

< xi- ^r^^S^Bs" Xr^i"'i:'8 ''rilxtt^entl^l with AnkTe 26 Sf the treaty between Austna-

:rrs""hiS' ™:;;s ^'l.iJ.'srui':^'" "».!.». Sr »"e-s which „„

10 be submitted to arbitration.
.. , . , ,u,.. :» nne or more articles of the

shall make "^ -"t^"'"^;^JP"";'^"^,,^'^,^ £ Pay vhch considers itself aggrievvd
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and the offendinR Party has refused to submit the differenre to the commission of
arbitration.

3. Sweden and Norway and Spain. Declaration of June 23, 1887 \rticle 2 (Text
reproduced under the headinR. ' Spain '.)

•>
1 \

4. Norway and Spain. Diplomatic notes of January 27, 1892, and August o, i8<)5
lOnceming the application of the principle of arbitration, as it is reRulati-d by the Declara-
tion of June ij, 1887. to the Conventions of January 24, i8(j2, ami June 27. 1802, respect-
ing the commercial relations of the two countries.

5. Norway and Switzerland. Treaty of Commerce and Settlement of March 22 1804
.\rt1cle7:

^'

In case a difference resixctinn the interpretation or the application of the present
treaty ansis b«'tween the two contracting Parties and can not bt? settled in a friendly
way by means of diplomatic correspondence, they agree to submit it to the judgement
of an arbitral tribunal, whose decision thev ei.gage to resi^ct and execute loyally.

The arbitral tribunal shall bt? composed of three members. Each of the con-
tracting Parties shall t-esignate one of them, who shall be chosen outside its nationals
and the inhabitants of the country. These two arbitrators shall name the third.
If they can not agree on the choice of the latter, the thini arbitrator shall be named
by a (lovemment designat.-d by the two arbitrators or, in default of agreeinem, L> V„.

6. Norway- and Belgium. Treaty of Commerce and Navigation of June 11, 1895.
Article 20. { re,\t riprcnluced above under the heading, ' Belgium '.)

7. Sweden and Nonvay and Chile. Declaration of July 6, 1895. concerning the estab-
lishment of an arbitral tribunal for the claims for indemnity relating to the civil war
in Chile in 1891.

8. Norway and Portugal. Treaty of Commerce of Decenilxr 31, 1895. (Same te.xt
as that of the treaty with Switzerland reproduced above. No. 5.)

Ndherlatids

1. Netherlands and Italy. Convention for Gratuitous Patronage of January 9, 1884
Article 4. (Reproduced under the heading, ' Italy '.)

2. Netherlands and Portugal. These two States are reciprocally bound by a clause
of arbitration, at first limited, then generalized under the following conditions :

A. Clause of limited arbitration. The Convention concluded at Lisbon June 10,
1893, between the Netherlands and Portugal to regulate in an exact way the relations
Ix'tween the two countries in the Archipj'lago of Timor and Solor contains in its Article 7
the following arbitration clause :

In case any difference .should arise in respect of their international relations in the
.Archipelago of Timor and Solor or on the subject of the interpretation of the present
Convention, the high Parties engage to submit to the decision of a commission of
arbitrators. This commission shall b*- c()mpo>ed of an equal number of arbitrators
chosen by the high contracting Parties and an arbitrator designated by those arbi-
trators.

B. Clause of general arbitration. The Declaration exchanged at Lisbon, July 5
ii<94, between the two Go%-cmmcnts on the subject of the provisional regulation of coin-
iiiorci.".l relations contains the following clause :

All questions and all differences rispecting the interpretation 01 execution of
the present Declaration and likewise any other question that may arise between
the two countries, provided that it does not touch their independence or their

V
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autonomy, .1 ...y ..jn n..t be .c.w
;--j^„„:!:i'ii;:: ^n'lh. ....twi^is::

„( two arbitrators, ,.( wh..;l,.MU| shall ^ '

,'«^;^;
'"^

, I,,
.. ,he = .tf r .hall .loMgnat.

in laM- of .liff.Tfm.' of opuiion fntw.. ih. tw .
..rniir.n

by common aurr. nunt a tliir.l who >liall l.'tuU

J.
N...h..rlan.l> an.l Koumnua Tr..: > <onun..r... an.l Sav,.at,..n of March „

''^"
^!^ ^st.on or chttcn^cc ro^unhng '^'^ --'^tlT' ^.^fc'^^K^X

of the pre^nt Convention, if .t can "ot x^-t kd
•'^^;''^ >',p,^' ,^,, ,,i^,, conlractinK

.Ucsion of a commission of three urbitratorv 1.

'lll'^'^J^.^^^^^^^^^ ^^,,,„ „;,„,,. „,.."
these two arbitrators shall name the

.arties shall .lesignato ..ne arbitrator ;'"''. \7,/,;,.-„,,„r.tor shall be name.l

flniie (^:.':^;U^; -rVr,S t.;Sea S^.^c tw.. ...h .ontractm^ ..ties.

Portugal

I. Portugal ana (.reat Britain. Angl.,- Portuguese modus vivendi of May J., 189J

(Delimitation of possessions in East Africa

)

. , - , / iin,if..,i

. Portugal an.l Netherlands. Convention of June 10, l«<)3 Ar^idc 7 (c atis.- of hm.tul

arbUration) an-1 IVclaration of July 5. 1894 (clause of general arbitration).

y Portugal and Norway. Preatv of Commerce of Doce.nlH.r 31. i«95 (Kepr.Hluced

under the heading. ' Norway '.)

Roumanta

I. Koumania an.l Italy. Consular Convention of August 17. 1880. Article j.. (Ke-

nroduce.l under the heading, ' Italy '.)

. Koumani.i and Switzerland. Ireaty of C.mmerce of I-Vbruary 19/March .5, iS-I,

meaii'- of diplomatic negotiatiim.

, Kounun,., .nd Netherlands. Treaty of Commerce and_ Navigati.m of March 15. 1N.0

Article (>. (KepPMlMC'd umler the h.ading. Neth.'rlands .)

Siam

F.vc tr. .die. coiHluded by the Siam.^se Government contain a clause of arbitration

liungarv and Siam. Kepnxluced un.ler the hea.ling, Austria-Hungary .)

2. Siam an.l Belgium. Treaty of Friendship an.l Commerce of August 29, IM-V

t
Reproduced under the hea.ling, * Belgium '.)

3 Siam and Italy. Treaty of Frien.lsh.p, Commerce, an.l Navigation of Octolxr ,;

1S6S. Article 27. (Kepro.luce.1 un.ler the hea.ling, Italy .)

4. Siam an.l Austria-Hungary. Treaty of Commerce of May 17, 1SO9. ArticU- i>'

(Reproduced under the heading. ' Austria-Hungary .)

<; Siam and Japan. Treaty of Fnen.lship, Comm.n. ,
an.l Navigation of February 2.v

iS(A Articl.' J of tluanne.xe;i protocol. (Repro.luc.-l un.hr the heading, Japan .)
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Sweden

1. Swedfn ami Norway ami Siani. Tri-aty of FriuiuUliip, Comimiic, ami Navigation

p| May 18, 1S68. Article ja. (lext itiintical with Article iU of thtj triaty with Austria-

Hungary. Kiprotluceil umlor the hea<linK. ' Austria-Hungary '.)

2. Sweikn an<l Norway and Mexico. Treaty of Comnuree of July ^<), 1885. .\rtiile 2().

(KeprixluctsI uiuUr the heading, ' Norway '.)

(. Sweden ;m<l Norway and Spain. Peclarafinn of June .•;, 18K7. \rti( l<- j. (Ke-

prixliKi-d under the heading, ' Spain '.)

4. Sweden and Spain. Diplomatic notts of January J7. i8()J, and August <>, i8()),

respecting the application of the principle of arbitration, as regulated by thi Declaration

of June 2_i, 1887, to the Conventions of January 2\. iX<)2, .mil June 27. iXi)j. n -(He tivu

the commercial relations of the two countries.

5. Sweden and Belgium. Tnity of Commerce and NaxiKation ot Juu. li. 18(15.

.\rticle 20. (ReprfHluced under the heailing, B<lgium '.)

(}. Sweden and Norway and Chile. Declaration ot July (>, 1895. (Kepnxlii. ,d nmln
the heading, ' Norway '

)

Si. itzcrlanJ

1. >wit/,erlanil and Hawaii. Ireaty of Friemlship, listablishnient, ar.d Comnuni-

ot July 20, 18O4. .\rticle !_'. (le.\t similar to that of the treaty bt twtrn B<lgiiiiii .iiid

Hawaii. Reproduced under the lieadiiif,', ' Belgium '.)

2. Switzerland and Salvador. Treaty of Friend-hip, Fstablislimi ni, and ( Uniiiui. .

of 0( tolxr .JO, 188.J. .\rticle ij :

In cas<' a .litierence should ari>e bt tueeii the two contacting countries and 1 .m ii"l

l>' amicably arranged through diplomatic correspondence between the two Cioveni-

ments, the latter agrtr to submit it to the judgement of an arbitral tribunal, wlix-,

decision they engage to resjK-t t and execute loyally.

The arbitral tribunal shall 1k' mmposed of three members. Fach of the nvo

Stalls >hal! designate one of them chosen outside of it> nation. lis and the inhabitants

of the country. The two arbitrators shall name the third. If they can not agree on

this choice, the third arbitrator shall be named by a dovernment designated In

the two arbitrators, or, in the absence of agreement, by lot.

J. Switzerland and the South .\frican Republic. Treaty of Friemlship, Establishment,

and Commerce of NovemUr (>, 1S85. Article 11. (Text "identical with that ot .\'.. 1.)

4. Switzerl.ind and Ecuador. Treaty of Friendship, Establishment, .ind Commerce
i)f June 22, 1.S88. Article 4. (Text identical with that of No. J.)

5. Switzerland and Indepi-ndent State of the Kongo. Ireaty of Friendship, Est.ibli^li-

inent, and Commerce of November i(>, 1881). .Vrtide ij. (Tc.xt identical with that of

No. 2.)

6. Switzerland and Italy. Treaty of Commerce of .\pril i<), 1892. .Vrtide 14. iRe-

prwluced under the heading, ' Italy '.)

7. Switzerland and Roumania. Treaty of Commerce of February 19 March ,;, 189J.

Article 7. (Repro<luced under the heading, ' Roumania '.)

8. Switzerland and Norway. Treaty of Commerce and K>tablishmcnt of March 2z.

1894. Article 7. (Reproduced under the heading, ' Niirway '.)

i I
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CONVENTION (II) RESPECTING THE LAWS AND CUSTOMS OF

WAR ON LAND*

{For the heading see the Convention for the pacific settlement of international disputes.^

)

Considering that, while seeking means to preserve peace and prevent armed

conflicts between nations, it is likewise necessary to bear in mind the case where

an appeal to arms may be brought about by events which their solicitude could not

avert

;

Animated by the desire to serve, even in this extreme case, the interests of humanity

and the ever progressive needs of civilization

;

Thinking it important, with this object, to revise the general laws and customs

of war, either with the view of defining them with greater precision, or of confining

them within such limits as would mitigate their severity as far as possible
;

Inspired by these views which are enjoined at the present day, as they were twenty-

five years ago at the time of the Brussels Conference in 1874, by a wise and generous

forethought

;

Have, in this spirit, adopted a great number of provisions, the .LJect of which

is to define and govern the usages of war on land.

According to the views of the high contracting Parties, these provisions, the

wording of which has been inspired by the desire to diminish the evils of war, so

far as military requirements permit, are intended to serve as a general rule of

conduct for the belligerents in their mutual relations and in their relations with

the inhabitants.

It has not, however, been found possible at present to concert regulations covering

all the circumstances which arise in practice
;

On the other hand, the high contracting Parties clearly do not intend that unfore-

seen cases should, in the absence of a written undertaking, be left to the arbitrary

judgement of military commanders.

Until a more complete code of the laws of war has been issued, the high

contracting Parties deem it expedient to declare that, in cases not included in the

regulations adopted by them, the inhabitants and the belligerents remain under

the protection and the rule of the principles of the law of nations, as they result

from the usages established among civilized peoples, from the laws of humanity,

and from the dictates of the public conscience.

' I'roiis-ierbuux, jn. i, appendix, p. ly For the corrislxindinK Convfiiticm (I\) uf ii(i>,-. m'i

p 509. ' •!"'<. !' J--
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They declare that it is in this sense especially that Articles i and 2 of the Regula-

tions adopted must be understood.

The high contracting Parties, wishing to conclude a Convention to this effect,

have appointed as their plenipotentiaries, to wit

:

[Here follow the names of plenipotentiaries.]

Who, after communication of their full powers, found in good and due form,

have agreed upon the following :

Article i

The high contracting Parties shall issue instructions to their armed land forces,

which shall be in conformity with the ' Regulations respecting the lawr. and customs

of war on land ' annexed to the present Convention.

Article 2

The provisions contained in the Regulations referred to in Article i are only

binding on the contracting Powers, in case of war between two or more of them.

These provisions shall cease to be binding from the time when, in a war between

contracting Powers, a non-contracting Power joins one of the belligerents.

Article
.;

The present Convention shall be ratified as speedily as possible.

The ratifications shall be deposited at The Hague.

A proccs-verbal shall be drawn up recording the receipt of each ratification, and

a copy, duly certified, shall be sent through the diplomatic channel to all the con-

tracting Powers.
Article 4

Non-signatory Powers are allowed to adhere to the present Convention.

For this purpose they must make their adhesion known to the contracting Powers

by means of a written notification, addressed to the Netherland Government, and by

it communicated to all the other contracting Powers.

.\rticle 5

In the event of one of the high contracting Parties denouncing the present Con-

vention, such denunciation would not take effect until a year after the written

notification made to the Netherland Government, and by it at once communicated

to all the other contracting Powers.

This denunciation shall have effect only in regard to the notifying Power.

In faith of which the plenipotentiaries have signed the present Convention and

have affixed their seals thereto.

Done at The Hague, July 29, 1899, in a single original, which shall remain

deposited in the archives of the Netherland Government, and copies of which, duly

certified, shall be sent through the diplomatic channel to the contracting Powers.

[Here follow signatures.]

{

V.

' V

uv
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ANNEX TO THE CONVENTION

,ii'

i I

REGULATIONS RESPECTING THE LAWS AND CUSTOMS OF WAR ON

LAND

SECTION I.—On Belligerents

Chapter l.-^-Thc Qualifications of Belligerents

Article i

The laws, rights, and duties of war apply not only to armies, but also to militia

and volunteer corps fulfilling the following conditions :

^ ^. ,

, That they be commanded by a person responsible for his subordmates

;

2. That they have a fixed distinctive emblem recognizable at a distance ;

7. That they carry arms openly ;
and

. . j »

t That they conduct their operations in accordance with the laws and customs

of WftT

In countries where militia or volunteer corps constitute the army, or form part

of it, they are included under the denomination ' army '.

Article 2

The population of a territory which has not been occupied who, on the approach

of the enemy, spontaneously take up arms to resist the invading troops without

having had time to organize themselves in accordance with Article i, shall be regarded

as belligerents if they respect the laws and customs.of war.

Article ,;

The armed forces of the belligerent parties may consist of combatants and non-

combatants. In case of capture by the enemy, both have a right to be treated as

prisoners of war.

Chapter II.

—

Prisoners of War

Article 4

Prisoners of war are in the power of the hostile Government, but not in that of

the individuals or corps who captured them.

They must be humanely treated.

All their personal belongings, except arms, horses, and military papers, remain

their property.

Article 5

Prisoners of war may be interned in a town, fortress, camp, or other place, under

obligation not to go beyond certain fixed limits ;
but they can only be placed .n

confinement as an indispensable measure of safety.
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Article 6

The State may utilize the labour of prisoners of war according to their rank
and aptitude. The tasks shall not be excessive and shall have no connexion with
the operations of the war.

Prisoners may be authorized to work for the public service, for private persons,
or on their own account.

Work done for the State is paid for at the rates in force for work of a similar kind
done by soldiers of the national army.

When the work is for other branches of the public service or for private persons,
the conditions are settled in agreement with the military authorities.

The wages of the prisoners shall go towards improving their position, and the
balance shall be paid them at the time of their release, after deducting the cost of
their maintenance.

Article 7
The Government into whose hands prisoners of war have fallen is charged with

their maintenance.

In the absence of a special agreement between the belligerents, prisoners of war
shall be treated as regards food, quarters, and clothing, on the same footing as the
troops of the Government which has captured them.

Article S

Prisoners of war shall be subject to the laws, regulations, and orders in force in
the atmy of the State in whose power they are. Any act of insubordination justifies
the adoption towards them of such measures of severity as may be necessary.

Escaped prisoners who are retaken before being able to rejoin their army or before
leaving the territory occupied by the army that captured them are liable to disci-
plinary punishment.

Prisoners who, after succeeding in escaping, are again taken prisoners, are not
liable to any punishment for the previous flight.

Article ij

Every prisoner of war is bound to give, if questioned on the subject, his true
name and rank, and if he infringes this rule, he is liable to a curtailment of the
advantages accorded to the prisoners of war of his class.

.\RTICLE 10

Prisoners of war may be set at liberty on parole if the laws of their country allow
it, and, in such cases, they are bound, on their personal honour, scrupulously to
fulfil, both towards their own Government and the Government by which they were
made prisoners, the engagements they have contracted.

In such cases their own Government is bound neither to require of nor accept
from them any service incompatible with the parole given.

ill ii
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Article i i

set at liberty on parole.

Article 12

before the courts.

AUTICI-E ij

Individuals who follow an army without directly belonging '-Jl^^^JZ^
pap« correspondents and reporters, sutlers and contractors^

^^^t ^d as pr"o"L
Lnds. and whom the latter thinUs f^t to ^^-^

--;:^tom°th ^Sary authorities

of war, provided they are m possession of a certihcate trom

of the army they were accompanying.

Article 14

An information bureau relative ^ P;^^--
:;

J"^C^whr ::::e^
mencement of hostilities, m each of '^ ^^^^'^^n^r terriory. The function

in neutral countries which have received
^'^"'^^^"^^V"^,"' f « /e""'' ^'""^ "'*

of this bureau is to reply to all inquir.es about the

^"""l;^^",;*^^;;, „^, ,^,

various services concerned all the information --'^^ X^^^; /L^rnments
an individual return for each prisoner of war. I'

«J«P;
'"'^

concerned.
Article 15

Relief societies for prisoners of war. which are properly constituted in accordance

issue.
Article 10
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by them, shall be exempt from all postal duties in the countries of origin and destina-
tion, as well as in the countries they pass through.

Presents and relief in kind for prisoners of war shall be admitted free of all import
or other duties, as well as of payments for carriage by State railways.

Article 17

Oiiicers taken prisoners may receive, if necessary, the full pay allowed them in
this position by their country's regulations, the amount to be refunded by their

Government.

Article 18

Prisoners of war shall enjoy complete liberty in the exercise of their religion,

including attendance at the services of whatever church they may belong to, on the
sole condition that they comply with the measures of order and police issued by the
military authorities.

AkTKLE If)

The wills of prisoners of war are received or drawn up in the same way as for

soldiers of the national army.

The same rules shall be observed regarding death certificates as well as for the
burial of prisoners of war, due regard being paid to their grade and rank.

Article 20

After the conclusion of peace, the repatriation of prisoners of war shall be carried

out as quickly as possible.

Chapter III. The Sick ami W'oinideJ

Article 21

The obligations of belligerents with regard to the sick and wounded are governed by
the Geneva Convention of August 22, 1864, subject to any modifications which may be

introduced into it.

SECTION II.—On Hostilities

Chapter I.—Mavis of Injuring the Enemy, Sieges, ami Bvmbardments

Article 22

The right of belligerents to adopt means of injuring the enemy is not unlimited.

.\RT1CI,E 2^

In addition to the prohibitions provided by special conventions, it is especially

forbidden :

{a) To employ poison or poisoned weapons
;

(b) To kill or wound treacherously individuals belonging to the hostile nation

I

army;

K 2

r
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t,

(c) To kill or wound an enemy who, having laid down his arms, or having no

longer means of defence, has surrendered at discretion
;

(d) To declare that no quarter will be given ;

(e) To employ arms, projectiles, or material calculated to cause unnecessary

suffering
;

(/) To make improper use of a flag of truce, of the national flag, or of the military

insignia and uniform of the enemy, as well as the distinctive badges of the Geneva

Convention
;

(g) To destroy or sei2e the enemy's property, unless such destruction or seizure

be imperatively demanded by the necessities of war.

Article 24

Ruses of war and the employment of measures necessary for obtaining informa-

tion about the enemy and the country are considered permissible.

Article 25

It is forbidden to attack or bombard towns, villages, dwellings or buildings that

are not defended.

Article 26

The officer in command of an attacking force must, before commencing a bom-

hardment, except in cases of assault, do all in his power to warr the authorities.

Article 27

In sieges and bombardments all necessary steps must be taken to spare, as far

as possible, buildings dedicated to religion, art, science, or charitable purposes,

hospitals, and places where the sick and wounded are collected, provided they are

not being used at the time for military purposes.

It is the duty of the besieged to indicate the presence of such buildings or places

by distinctive and visible signs, which shall be notified to the enemy beforehand.

Article 28

It is forbidden to give over to pillage even a town or place taken by storm.

Ch.\pter II.—Spies

Article 20

A person can only be considered a spy when, acting clandestinely or on false

pretences, he obtains or endeavours to obtain information in the zone of operations

of a belligerent, with the intention of communicating it to the hostile party.

Thus, soldiers not wearing a disguise who have penetrated into the zone of opera-

tions of the hostile army, for the purpose of obtaining information, are not considered

spies. Similarly, the following are not considered spies : Soldiers and civilians,

carrying out their mission openly, entrusted with the delivery of dispatches intended
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either for their own army or for the enemy's army. To this class belong likewiseP«.ons sent m balloons for the purpose of carrying dispatches and. gene Illy

"
ma.nta.n.„g communications between the different parts of an army or a terriSrJ.

Article 30
A spy taken in the act shall not be punished without previous trial.

Article ;r

A spy who, after rejoining the army to which he belongs, is subsequently capturedby the enemy, ,s treated as a prisoner of war. and incurs no responsibility for hisprevious acts of espionage.

Chapter 111.—Parkmcntaires

Article ]z

A person is regarded as a parlementaire who has been authorized by one of the
belligerents to enter into communication with the other, and who advances bearing
a white flag. He has a right to inviolability, as well as the trumpeter, bugler ordrummer, the Hag-bearer and the interpreter who may accompany him.

Article j >

The commander to whom a parlementaire is sent is not in all cases obliged to
receive him. *

He may take all necessary steps in order to prevent the parlementaire taking advan-
tage of his mission to obtain information.

In case of abuse, he has the right to detain the parlementaire temporarily.

Article J4
The parlementaire loses his rights of inviolability if it is proved in a clear and

incontestable manner that he has taken advantage of his privileged position to
provoke or commit an act of treason.

ill il

Chapter IV. —Capitulations

Article
,J.T

Capitulations agreed upon between the contracting parties must take into account
the rules of military honour.

Once settled, they must be scrupulously observed by both parties.

Chapter \.~ -Annistices

Articik ]()

An armistice suspends military operations by mutual agreement between the
belligerent parties. If its duration is not defined, the belligerent parties may resume
operations at any time, provided always that the enemy is warned within the time
agreed upon, in accordance with the terms of the armistice.

' ,- ,1



134
CONVENTION 11 OF iHttft

i ki

I

I

I'

i!

i\

4

Pi

m

.

Article ^7

An armistice m.y be generitl or local. The first suspends the
"f'^"P'"^"";

of the belligerent SUte. everywhere ; the second only between cert«n fraction, of

the belligerent armies and within a fixed radius.

Article 38

An armistice must be notified officially and in good time to the competent authori-

ties and to the troops. Hostilities are suspended immediately after the notification,

or on the date fixed.

Akticle 39

It rests with the contracting parties to settle, in the terms of the armistice, what

communications maybe held in the theatre of war with the populations and between

them.
Article 40

Any serious violation of the armistice by one of the parties gives the other party

the right of denouncing it. and even, in cases of urgency, of recommencing hostilities

immediately.
Article 41

A violaUon of the terms of the armistice by private persons acting on their own

initiative only entitles the injured party to demand the punishment of the offenders

and. if necessary, compensation for the losses sustained.

SECTION III.—On Military Althority over the Territory

OF the Hostile State

Article 42

Territory is considered occupied when it is actually placed under the authority

of the hostile army.
. .. . v

The occupation extends only to the territory where such authority has been

established and can be exercised.

Article 4.5

The authority of the legitimate power having in fact passed into the hands of

the occupant, the latter shall take all the measures in his power to restore and ensure,

as far as possible, public order and safety, while respecting, unless absolutely prevented,

the laws in force in the country.

AkTK LE 44

It is forbidden to force the population of occupied territory to take part in military

operations against its own country.

Article 45

It is forbidden to compel the population of occupied territory to swear allegiance

to the hostile Power.
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Article 46
Family honour and rights, the hves of persons, and private property, as well as

religious convictions and practice, must be respected.

Private property can not be confiscated.

Pillage is formally forbidden.

Article 47

Article 48
If, in the territory occupied, the occupant collects the taxes, dues, and tolls imposed

for the benefit of the State, he shall do so, as far as is possible, in accordance with
the rules of assessment and incidence in force, and shall in consequence be bound
to defray the expenses of the administration of the occupied territory to the same
extent ,as the legitimate Government was so bound.

Article 49
If, in addition to the taxes mentioned in the above article, the occupant levies

other money contributions in the occupied territory, this shall only be for the needs
of the army or of the administration of the territory in question.

Article 50
No general penalty, pecuniary or otherwise, shall be inflicted upon the popula-

tion on account of the acts of individuals for which they can not be regarded as jointly
and severally responsible.

.\rticle 51

No contribution shall be collected except under a written order, and on the
responsibility of a commander-in-chief.

The collection of the said contribution shall only be effected as far as possible
in accordance with the rules of ass'>ssment and incidence of the taxes in force.

For every contribution a receipt shall be given to the contributors.

.\rticle 52
Requisitions in kind and services shall not be demanded from ^municipalities or

inhabitants except for the needs of the army of occupation. They shall be in proportion
to the resources of the country, and of such a nature as not to involve the population in
the obligation of taking part in the operations of the war against their country.

Such requisitions and services shall only be demanded on the authority of the
commander in the locality occupied.

Contributions in kind shall, as far as possible, be paid tor in cash ; if not, a receipt
shall be given.

Article 5.5

An army of occupation can only take possession of cash, funds, and realizable
securities which are strictly the property of the State, depots of arms, means of

I
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transport, stores and supplies, and, generaUy, all movable property belonging to the

SUte which may be used for the operations of the war.

Railway plant, land telegraphs, telephones, steamers and other ships, apart

from cases governed by maritime law. as well as depots of arms and generally all

kinds of munitions of war, even though belongin': to companies or to private persons,

are likewise material which may serve for i.Jlitary operations, but they must be

restored and compensation fixed when peace is made.

Article 54

The plant of railways coming from neutral SUtes, whether the property of those

SUtes or of companies or of private persons, shall be sent back to them as soon

as possible.

Article 55

The occupying State shall be regarded only as administrator and usufructuary

of public buildings, real estate, forests, and agricultural estates belonging to the

hostile State, and situated in the occupied country. It must safeguard the capital

of these properties, and administer them in accordance with the rules of usufruct.

Article 56

The property of municipalities, that of institutions dedicated to religion, charity

and education, the arts and sciences, even when State property, shall be Ueated as

private property.

All seizure or destruction of, or wilful damage to, institutions of this character,

historic monumenU, works of art and science, is forbidden, and should be made

the subject of legal proceedings.

SECTION IV.—On the Internment of Belligerents and the

Care of the Wounded in Neutral Countries

Article 57

A neutral State which receives on its territory troops belonging to the belligerent

armies shall intern them, as far as possible, at a distance from the theatre of war.

It may keep them in camps, and even confine them in fortresses or in places set

apart for this purpose.

It shall decide whether officers can be left at liberty on giving their parole not

to leave the neutral territory without permission.

Article 5.S

In the absence of a special convention, the neutral State shall supply the interned

with the food, clothing, and relief required by humanity.

At the conclusion of peace the expenses caused by the internment shall be

made good.

Article 30

A neutral State may authorize the passage over its territory of wounded or
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tick belonging to the belligerent armies, on condition that the trains bringing them
shall carry neither personnel nor material of war. In such a case, the neutral State
IS bound to take whaterer measures of safety and control are necessary for the purpose.

Wounded or sick brought under these conditions into neutral territory by one
of the belligerents, and belonging to the hostile party, must be guarded by the neutral
Sute, so as to ensure their not taking part again in the operations of the war. The
same duty shall devolve on the neutral State with regard to wounded or sick of the
other army who may be committed to its care.

Article 60

The Geneva Convention applies to sick and wounded interned in neutral territory.

Report to the Conference from the Second Commission on the Laws
and Customs of War on Land'

(Reporter, .Mr. Edoiard Rolin)

To the second subcomiiussion was assigiud for study the subject, 'Revision of tlie
Declaration concerning the laws and customs of war elaborated in 1874 by the Conference
uf Brussels but not ratified up to the present date •. This is the seventh of the subjects
for discussion enumerated in the circular of his I'.xcellency Count Mouravicff dated
December 30, 1898 (old style).*

It is proper at the outset to I. tine more exactly this subject bv recalling that it is very
clearly seen from the entire recoi.i' of the Conference of Brussels that that Conference was
concerned with the laws and customs of war»« land only. Consequcntly.our subcomiiiission
Ikis been constantly governed by the idea that its own competence was limited to a similar
extent. It was for this re,, on that the subcommission in its meeting of June first merely
placed on record the proposition of Captain Crozier, a delegate of the United .States of
America, looking to the extension of the rules with respect to immunity of private pro-
perty on land over like property at sea* For the same reason the subcommission also
preferred to leave to the Commission the solution of the particular question whether the
rules regarding bombardment's are to be applied in cases where ships at sea direct their fire
towards points on the coast.'

The first care of the subcommission was to determine the method of its deliberations.
For the basis of its discussions the tt of the articles of the Declaration of the Brussels
Conference of 1^74 was taken, but in a somewhat different order. The order of the various
'luestions was immediately settled as follows in the meeting of .May 25 :

• l'r.H-ii-te>b:ii,,^ pt. i. p. i4, Uus r.'iHjrt 1.* ulentkal with tlu- report (ibid., pt. iii, p. J4) presented
I'v the second sulKommissum o< ue Second Cmmission, .md .idopted bv the Commi-.ion on lulv ;
'^''M'bid., p. !(;), . .i„,^ p _,

J
. ^.

.-Jr/fs J, l,iL<mii,,,:.cJ, .'..^..,7/.. ,,S,-4) Uru.xelles, I M.ivez, Inii.rimeurder..\cad6micKovale
'' liel^ique, 1X74, ,,lio \:: ,,> t.ivo . .inion Ivo.irs t'.ie inipr.nt : nnixelles, Soci6t4 Beige dc Librairie,

ii^i.it !ichepens et I -, r-.dii ,rs. i%i).
"

' Seer,,,, No. ;.,„,/,, p .-, • Sec icfu Xo. (,, ibid.

! <
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1. ' Prixmn?. »i wur ' (Articles 2J to J4).

2. ( .ipitulatioii^
' and ' Armistices ' (Articles 46 to 52).

I
• l'.irltni<ntairt> ' (Articles 43 to 44). ,

4. Military power with resp«ct to private individuals and Contributions and

re<iuiMtions ' (ArticU-s j() to 42).

5. Articles 35 and 56 relating to the (}tiuva Convention.

I).
' Spies ' (Articles 19 to 22).

Means of injiMeans of injuring the enemy ' and ' Sieges and bombardments (Artidesi2 toi»).

8. • Internment of Inlligerents and care of the wounded in neutral countries

(Articles 53 to 5s). .,.,,,.«»
<)

' Military autliority over hostile territory (Articles I to »).

10. Those "who are to be recognized as belllgerent> ;
combatants and non-

combatants ' (Articles t) to ll).

This order ol .liMU>M..n, inteiuUd to loerv. th. nio-t il.lRat. ([uestions (or the cii.l,

wa-^ adhered to bv the 5ubcommis>ion on the tir-t reading, exci pi that after (hliberatinn

on the text of Articles j() to 3«) of the Hruss. 1> draft concerning the nnhtary pvucr -a (//*

rcsp,\t to prnaU individuaU. th. MibconiniisMoii pa»ed at once to tlie next numb.r.ii

subject, til. li<th,i.MrvingArtuK>4o to 42 on ionlribtilwrn and mjin.itions f.)r exaniiii..

tion at the same time with tli. chapter on miltlary authority ova hvsttlf titntury (No. .,

ab.)ve and Articles I to H).

Afterwards. Ii.av.v. r. .m the advice .)f the draltiiig committ. e appointed in the nu etiiiK

of June 12,' th.' Mil.<.)mniis>ion adopted a draft in which the articles are arranged in f.i.i

sections, the tirst two sections being divided in'., .hapters and the whole arraiig.d ui

a new order that seemed more metho<lical. This ilraft is the one submitt.d to the Secii.l

Commission, and here annexed under the title, 'Draft of a Declaration concerning the law-

an.l customs of wars on land '.» In order to establish constant correlation between that

text and the pre>ent r. port, the report is divided into sections and chapters corresponding

to those of the draft declaration.

Bef.ire ' ssing to the detailed examination of the draft now submitted, the Commission -

att.'ntion si.ould be called to several communications, more or less general in their bearing

that have b«,'en made to the subcommission in the course of its discussions.

'

t the beginning of the meeting held on .June 10, General Sir John Ardagh, technicl

delegate of the Briti-h Government, read a statement to the effect that in his person;.!

opinion, which could not commit his Government, it would be a mistake to ask ' that tl •

revision of the Declaration of Brussels should result in an int.rnali.nal Cnv. im.m

Without seeking [said Sir John Ardagh] to know the motives to which may be atin

buted the lu.n-adoption <.f the Brussels Declaration, it is permissible to suppose tli.r

the same ailVuuities mav arise at the conclusion of our labours at Die Hague.

In order to brush them aside and to escape the unfruitful results of tfie iiru^-. .-

Conferenc- . . . we w.mld better accept the Diclaration only as a guieral l)asi> 1. r

instructions to our tro.,p> on the laws and customs of war, without any plidg. !'

accept all the articles a> voted by the majority.

> Till- drafting , ..nui.itt. . i^.,- Innii,.! ol M,-rs l;,l.l.ni„n, (,.l,,ml .1 C.utt. (-..loiul i..liii-V,,

l„l,,n.l (.r<.-s von SihwMrzlKHI, 1 ,iimn.i-,li. Ktnault. (..n.ral /.m...ri. .in.l Koliii. the l'""^ m "'

,,r.M.l. ill ol till- comm.-ion aii.l ol th.- m.Ik .,nimi-M..n. A- Mr l<..i..nlt «a- rot aMc to 1. 10 •

.It tli< l.i-t in..tiiit;^, hi^ I'l.i..- »a~ t.ik.ii l)V (.iniral Moiiiiiir,
^^

- l.l.titi..,! witl th. l<.>:iil..ih.ii- .,- .i.l.>iit..l li\ till ( onl.iiiHc ,.i;/.,
i> 1 js, -..M' l.>r tli. a...j

ol the «iT.N in. hi'linf -h.rri' .n.N ol ..ll,l,^ ' m .\rii.h- ; i S. ./..</, p i:!-
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AcconiinK t" the opinion of Sir Jolm AnLinli all (iovinmunl^ \v.,uM ilius, tvin iIioiikIi

aillurinK to ili<- Declaration, ntain ' full lilHrty to jcxpt or niodilv tin irtitKs ' of the
l)oc-larati<iii.

Iliis ronitniinication o( the t.dinual ilihKatr ol (,riat Bnl.iin 1. il Mr. Martins to
.i.ld s,,mc infonnation riKardinf; the \u\\ whi. h tin- Impirial Ciovcrnniint of Kus,i.i take s

I in the ijnfstion.

The obji-ct of the Imperial (lovi-ninunt [said Mr. Mailt iis] jjas steadily 1m i ii

the same, namely, to see that the Declaration of Hrussels, revised n so far as this
Conference may deem it necessary, shall stand as a solid husis for tlu- instructions
in case of war which the (iovernnients shall issue to their armies on land. Without
doubt, to the end that this basw may !>•• tirmlv est,il>lis|ud. iV iv iintssarx /,. Iiti;,-

i( treaty engaginunl suinlar U. that of the fVdaratioii of St. l'eterstiui(i iii iMkS.
It would Im' necessary that the signatory and acceding I'ow. rs should declare in a
soltmn article that tluy have reached an understanding; as to uniform rules, to he carried
. er into such instnu tions. Ihis i, the onlv way of nbtainir.f; an oblifjation biii'':nf;
on th "iitory Powtrs. // is u,ll undir'stovd that tlu- Dcdtnutiun «/ /ir/is.s./s uilt

'" 't; /one except fur llic iviitracting ur aueduig Statfs.

'"'''
!' •' >f<-nt'c it is seen that according to the views of the Russian Gov. rnnii lit

ber course than to conclude a ecnvention providing that the .nlopitd

hligatoryrts.n/f/i except upon the adhering States. The rules w.aild

.ilicable in a war betwe. ii adl enng States if one ol them should aci rpt
."• ' 'v V i; I 1 lOt adhered to tin (.(juvintion.

rill I i.Mti I • Russia enforced this view by comparing the work to be ilon<' with tin

' la' .lUtual insuranc" as>ociation .igainst the «6/(scol forte in time ol war ',

,:i .is^.i i.
; 'vhich ii.iatts should be free to enter or not. but which must have its <,\\n

iicl .;,ii ry upon the members itmotig themselies.

•^rpi., to aiiotlier objection that was made and to which we shall revert later,

.Mr. Martins added that by agreeing to establish a mutual insurance assodation
against the abuse of force in time of war ' for the purpose of protecting the interests of

populations against the greatest of disasters, we by no means sanction these disasters,

we merely recognize their existence
; just as c(mipanies that insure .igainst fire, hail, or

iither calamities, merely stale existing dangers

The last part of Mr. Martens' speech was in answer to a fundamental objution
advanced by his Kxcellency Mr. Heern„ert, tlu tirst delegate of Belgium, in an address
di'livered in the meeting of June b.

It is correct to say that the address of Mr. Heiriiaert was especially devoted to a con-
sideration of chapters i, ii, and ix of the Declaration of Brussels relativ( to the occupation
ol hostile territory, the definition of Ix lligerents and the provisions regarding recjuisition

in kind or of mom-y. Mr. Heernaert, apropos of cc ilain clause s in these < liapters, jHit the
question whether it is wise ' in idvance of war and for the cast of war, expressly to legalize

rights of a victor over the vaiKjuished, and thus organize a repivie of defeat '. Ho
thought it best to adi no provision exo pt such as would admit the fact without
recognizing a right in th ictor. and would carry a ]>lcdge on the part of the latter to be
moderate.

As a matter of fact, these remarks of tlu' lirst d. legal, of Belgium hail a very general
b.aring for they are more or less .ipplic.ible to every part of the Declaration conci rning
the laws and customs of war. Mr Mai ten- in rej'ly energ. tically insisted upon the

I
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necessity of not abandoning the vital interests of peaceable and unarmed populations

' to the hazards of warfare and international law '.

The question thus raised was really whether the fear of appearing by an :iuvt;iational

regulation to legalize as a right the actual power exercised through force of aims should

he a good reason for abandoning the invaluable advantage in a limitation of this power.

Besides, no member of the - bcommission had any idea that the legal authority in an

invaded country should in advance give anything like sanction to force employed by an

invading and occupying army. On the contrary, the adoption of precise rules tending

to limit the exercise of this power appeared to be an obvious necessity in the real interests

of all peoples whom the fortune of war might in turn betray.

The subv-ommission took into account the views of Mr. Beemaert by adopting as its

own a declaration which Mr. Martens read in the meeting of June 20. The complete

text of this declaration will be found below in the commentary upon Articles i and i

(formerly 9 and 10) to which they particularly relate. It should be remembered that,

as the subcommission desired, this document is to be given a place in the records of the

Conference. As a consequence, the draft is not to be considered as intendid to regulate

all cases occurring in practice : the law of nations still has its field. Furthermore, it has

been formally said that none of the articles of the draft can be considered as entailing on

the part of adhering States the recognition of any right whatever in derogation of the

sovereign rights of each of them, and that adhesion to the regulations will simply imply

for each State the acceptance of a set of legal rules restricting the exercise of the power

that it may through the fortune of war wield over foreign territory or subjects.

There still remains to be brought to the notice of the Commission a communication

of a general nature. At tiie meeting of June }, his Excellency Mr. Eyschen, the delegate

of the Grand Duchy of Luxemburg, called the attention of the subcommission to the

importance of a determination of the rights and duties of neutral States. The subcom-

mission was of the opinion that it should confine itself to examining the questions fallin,^;

within the terms of the Declaration of Bni>sels, but it recommended the passage of

the risi)lution expressing the hope ' tli.it the (juestion of regulating the rights and

dutirs of neutral States may be inserted in the programme <if a Conference in the near

future '.'

\\V now pa-- to an examination of tin- ti'Xt of tiie draft Declaration, which is divide .1

into four -ectioii-.

sKt rio.N i.--Hr.Li.ir.i;i-'i;NTs

CnM'Ti.K I.- -'//;< {>iuih:u.iti('Hs <>/ liclligfri'iits

(.\rti« 1-. - 1 to .5)

The two hr-t articU-- of tlii- > Iki])!. i ^A^tul.- I ami 2} v . re votid unaniniou-ly aiiJ

ai.' won' for word th.- -.iiiu a- Artulr- 1, ,.ii.i lo of tlir Uru—el^ Declaration, with tli.

exception of a punly formal addition to the nnal paraiirapli of the first article made on

th.- sicoiid rcidiii:;, in order to iiuhidi- -.i>lunt,\-r lorps a- w.ll a- militta within the tirri

arm\

.

\\Ih nthc-rarlRlr-wrre tir-l -ulmiitt. >1 to di-. u-ioii, Mr. M.irten- n.iii the decl.irati..:;

' .McillIU -; lu'.l.- '.. I^'fi;. /'>. ••"•. p; 111, !• -•' -rr ;,Mf N., i.,1);/,.)' -I.
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already spoken of and the subcommission immediately adopted it for ^uhnii<sion to the
Conference. Its text follows :

The Conference is unanimous in thinking that it is extremely desirable that the
usages of war should be defined and regulated. In this spirit it has adopted a greatnumb»-r of provisions which have for their object the determination of the rightsand of the duties of belligerents and populations aiul for their end a softeninL- of
the evils of war so far as military necessities permit. It has not. however b,eii
possible to agree forthwith on provisions embracing all the eases which occur in
practice.

On the other hand it could not b,. intended by the Conference that the casts
not provided for should, for want of a written provision, be left to the arbitrary
judgement of the military commanders. ^

Until a perfectly complete cod.' of the laws of war is issued, the Conference thinks
It nght to declare that in cases not included in the present arrangement, populations
and belligerents remain under the protection and empire of the principles of int.r-
national law. as they result from the usages established between civilized nations
from the laws of humanity, and the re(iuirements of the public conscience

It IS in this sense especially that Articles 9 and 10 adopted by the Conference
must be understood.

The senior delegate from Belgium, .Mr. Heernaert, who had previously objected to the
adoption of Articles 9 and 10 (i and 2 of the new draft), immediately announced that h.>
could bi'cause of this declaration vote for tliem.

Unanimity was thus obtained on those very important and (Klicate provisions rel.iting
to the fixing of the ([ualitieations of btlligirents.

The third and last article of this chapter, which is id. ntical except as to details of form
with ArticI,. II of the Brussels <lnift, -xpressly >,,ys that non-combatants forming p.irt
of an army should also b,- d.rm.d l.rlligerents, .md that both combatants and non-
combatants, that is to say all M/ij,vr,>,/s

, hav,. a right in case of capture by tli.^ mrniv
to be treated as prisoners of war.

There was some thought of transf.-rring this article, or at least its last sentenc to
the chapter o.t prisoners of war. Hut in thc^ <n.l it app.Mred useful, after having detiii. d
the conditions of belligerency, to state at . m;- this osential right that a belligerent po>seSMS
in case of capture by the enemy, to !., treated ,is a prisoner of war. And besides, this
gives us a very natural tran-itiori to ( !,.iptrr II, which foll,,ws immediately and fixes the
1 ondition of prisoners of war.

Before the above .leclaratinn, adopted on the motion of .Mr Mart, ns, was communi-
cated to the sub.-ommi-in„ (;.,!, ral Sir John Ardagh, technical .l.I.gat.- .,f Great Britain
proposed to add at tli.> end of thi> first chapter the f.illowing provision :

Nothing in this cha|)t.T shall be consi.l.re.l as teti.ling to .limini-h or -uppr.s^
t\w right which belongs to the population of an invaded country to patriotically
oppijse th.' nu)st en.Tgetic r.-sistance to the invaders by every l.gitimat.- means.

From a reading of t\w iniiiut, - ..1 th.' in.eting .if June 20, it woiil.l seem tliat most ..f

th.' mi'inhers of the subconinusM.ai w.r. of opii;ion that th.' rule lluis fornuilat. d add.'d
nothing to the declaration whirl, Mr. Mart.ii> lia.l re.id at th.' ..pening of that iiK.ting
111.' delegation of Swit/.erl.md. n.v.rtii. 1

--, appear..! to attach gr.at importanc to thi^
additional arti. I.' and w. nt -o far as to suggest that its adli.'vii.f. t.i Articles I ai,.l 2
iHriissels .iiui 10) might ii..t b.' giv. n if the proposal .if Sir J.ihn Ard.igh w.is not adopti.i.
Mr. Kiin/.h -pok.' t.i that .Ife.l. On the ..tli.r hand, th.' t.'.liiii.ai d.leg.it.' .,f C.'rmany!

) I
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Colonel Gross von Schwarzhoff, emphatically asserted that Article 9 of Brussels (now

the first article) makes recognition of belligerent status depend only on conditions that

ire very easy to fulfil ; he said that there was consequently in his view no need of voting

for \rticle 10 (now Article 2), which al.o recognizes as belligerents the population of

territory that is not yet occupied under the soK condition that it respects the laws of war ;

but that he had nevertheless vot.^d for tiiat article in a spirit of conciliation. ' At thi.>

point however,- said the German delegate most emphatically, ' my concessions cease
;

it i. absolutely inip..s>ible for me to go one step further and follow those who declare for

an absolutely unlimited right of defence '.

At the end of the debate and in consideration of tlii- declaration adopted on motion

of Mr. M,irteii>, Sir J..lin Ardagh withdivw lii- motion, for the sake of harmony.

I 5

Ch.\pti K 11—Prisoiu-rs 0/ War

(Anicle> 4 to 2(')

Tlu- rhaplrr on pn^onei- of war in the lini-rl, D.rlaralion of 1X74 (Artu;le> J.] 34)

iH-^an w.th a .Irtinit.on formin- thr t>,~t paragraph ol Article 23 a.ul couched <n the

following tenns ;

' I'rwonrrs of war a.v lau Inland .l.~,.rnu-.l e,unne>.' 1 h.> .Ul.nitu.n

was so to -p,' ik tlu- n-Hhuini ol anoth,. and much ion^;. r .lelinition m Article 2.} ol the

first' draft Mibmittrd to the Hn.>sel> ( onleiviue hv the Imperial l<i.>Man (.overnment.

Considering the rather va^ue character of tlu>.' delmit.ons and ti,e dilliculty of finding

anv other that i^ mor. complete an.l more precise, the siibeommission agre.d U, leave out

ihe definuion and to confine itself in this chapter to saying wliat shall be the treatnu-nt

of iirisonefs of war.
, • 1 . 1

It is f.,r til.-.' reasons tliat Artu ie 4. wlii.h is the first ,,nr under this chapt.-r an.l

corre-ponds to Am. U- _'.5 of the Hruss.ls pioj.et, beguus at once with the^e Nsords:

' Piis,,ners of war ai, in tlie pou.r of thr liostd.- Gov, ini-.-nt
,

etc.

Thr paragraph nlatm^ to ,1, Is ./ insulM.rJiiuitini has is„ h. ,n onmtMl in this aitu le.

Init It is to br fomid larthcr on m Artielr .s. uiurr U s, ,11- h.tter placed.

Most ol thr otier provisions adopt,-.! at Brus-, N .om.-rning this snl.).-ct of the tr.at-

,„,.„! ,,( pns.,n.-rs ,,f w,,r hav.> be.-n r.-lain, .1 bv tie -uIh ..ininw-i, >u with v. ly slight chanps.

,ui , Nplanat.on ,.t wliuli may b,- (ouiul m tlu- m:imt. s ..f the meetings uf May j; an.l .;o.

\rti. 1.- =, iv~p.-ctmg mt.-rnm.-nt .,f i,ris..ii,-rs. is an e.xact , opy of Artu 1,- ,^4.

Arti, 1,- .0 ombmrs th.- provisions of .Xrti.l.-- 25 and 2(. of Hiuss.ls in a slightly .hll.i.iw

wordink- pr.,po-, ,1 b\ Mr, H.,rna,-rt.

.\rticl,- 7 i~ alnioM thr sam. as th,- oM .Xrticle 27. -.v-- that it r.-gulat.-s the tr.-..tin, in

ol pris..n.'rs ,is t.. ./(i.ir^rs .is w.-ll ,is t.) (o.kI and > lotlung.

\rtich- S r.-sprrtniL: th.- .lis.ii.lin.- ..f pris.m.-r- .! war. .-.,11. sp,,,,.!- t,. Ani.U- 2.s .a

thr Brussrls pr.,)..t. but uith ., lew chan.i:,- ..th.-r than of hmii, .-sp-'Cially as i.-gaM^

,-s..j/.,-.s hv prisomrs. An an..lvsis .,f th.s,. , l,,,n::. - 1- giv. n b,lo« .

\rti. 1,- .1 r.-p.'at- lit,-r,dlv .\rti.l.- 2.. ..n tl..- .le. l.irati.ai ..1 nam,- and rank.

\rti. h- v of th,- Brnss..|s proj.-. t . r.-si.,-cting the cxcluu,^.- ol prisomr,. has be. n ..mitt. .1

•,s UM-l,-ss 'f.,r the r.-.i^on that tli,- .pusti.m ..f ex.haiig,- . ann,,t b.- ma.le the subj.-c: :

a ^r.ural ml,-, inasmu. h ,.s .,n ,-x. haim, ,an of cnirs.- ,,lwavs ivsult fr.mi an agr.-.-m. ir.

b, tur.li the b,lh,i;,-r.-iits.
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Articles 10, 11, and 12 conceriiinK liberation on parole an , x. ,pt as to a few dotails
of wordinK, the sa.lf a- Articlos 31, 32, and :>,}, of the Declaration of Bru>s.ls.

But the new Article 13 respecting persons to be classed with prisoners (,i war aifters
considerably both in form and suhstamv from Article 34 of ti,,. liru>sel.> projc. t

Finally we come to Articles 14 to 20 wliicli ar.' all new and liivr been adopted on the
motion of Mr. Beernaert.

On the whole then, it is prop,-r to furnish spicial explan.itions with nf;.ird to .\rti,le 8
(old 28), Artide 13 (old 34), and the new Artu 1. > u to 17.

As has just been said, a lon«discussi,,n took plae. on .\rtiele j«. now Article 8, .specially
on the subject of the fxape of pnsoniTs of war. linall\- it was a,L;reed. as it had been
at Brti>sels in 1874, that an attempt at escape should noi -,, riuir.'l\Muipunished. Imt that
It is desirable to limit the de-ree of punwlun.Mt which it uiav .nt.iil, e.perially to forestall
the temptation with the enemv to re^'ard the a. t a> Mniihiv to drMTtion and theref,)re
puu.shablr with death. Con-equently it u,,. d,r„l,.,i ,hat .scaped prisoners who an-
n-taken b.-fore beim; able to rejoui their .irin\- or l>ef,.re havin:; left the territory o, eupied
l>y the annv that captured them are ii.ihle /„ Ji.cipHnarv p„nisl-;v.ent '. X-vertlieless
It wa- a-reed in the curs,, of the .leh.ite th.,t tlu> re^tru lion ha~ i,.. appliciti.Mi lo e;,,,..s

where the e-.-.ip,. of pri-oiier- of war i. .e . .nipanied l.v -p. eial .iiviiin^tances amountUK'
for ex.imple, I,, a pint, ,1 rV,'//.o,. ,,r a n .,'. fn ^ue], , ,,-, - a- Cen.T.d von Vo:-|.-Kh,t/'
rem irked at Brii—I.; i,, 1.S74.1 ,i„, pn„,i„.r- are puiii-h,il)le under the hrst part ..f tin-
same .irti.le which .,,v^ tliat thev.in ' o,l.]e,-t to tlf law-, re-ul.ition^, and order- in
lorce ,n the annv of the State in who.., power thev ar."

'

: and it is nece>~arv further
to supplement this provisj,,,! with the ,,n,' wliicli 1i,h been tak. n from Mie old Article 25
and add.vl to Articles, lavmu down, o,, tli,' .Mibj>e, ,,f pn>,,ner,. that '

,,nv .,e. ,,f inMiho,"-
dmatioii justifies th.' ..doptioi, toward- them of mi,1i nie.iMires ot s.-vrritv ,1- mav be
le-eess.iry '.

Articl.' j8 ,,f il,.. Mru,<,.K pro|ert provided p.irticul.irlv that ariKs max he /,>,,./

,'/,'.T .umm.wn:. a^.i:,,.! „ /-^.,.«.^ e/ .. ,r .,!l:n,pti,K !•> csv,)/., . TI,h p,,,vi-,i,,n wa>
-truck out hv the subcomiin-ion. In doing -,,. ih, -u!, ouimi-M..n d.id not denv the
rii^ln to tiiv on .111 e-e,,pin:^ p. i-on.-r ,,| u.,r il luihtarv •v.-uLi-ion-. -o pi,,\ ,.i,., i.nt it s.vmcd
that no useful purpo-,. wmu!

1
»..- rv, d in l"-rni ,11\ counteiiancm:^ tin- esuenie niea-un

in \U: hod\- of these artiel,-

!-mm11v the subeninini-ion r, t.uned. with ,,,in- lieMtatio,,. the 1.,m pariui.ii.h oi the
irtiel,. by the term- ,.i which ' pri-,,ner- ulio, after -.ncc.-dim,- in eM-apni-. are .main
t (ken prisoner-, .ire not li,,M,. to .,n\- puni-limein for th.-u previoi,- -..i,t ', n,,. .„!,.
.r.imi-sion was intiuenced hv the e,,n-iderali.ai th.it when ,1 pri-onei ,,) w.,r h.,- re-ained

ill- libertv his situation in lit .m.l m l.iw is m .ill re-peet- the -.mie a- if le iKuTnever
li-en t.iken prisoner. No .icm.il p.-n.iltv should thereh.re applv to him on .iccouiit of
the anterior fact.

Article 34, now .\rtie|,. t -,
,,1 the dr.ifi ,,| the -uluomnu--ion, ha- .d-o under:,'one

' 'in-id.r.dil.' clunu'e 1lie o|,| wordim; wa- e-pei iaily wantm,^' in cl.-ariie.- ,,- it s.-emtd
to -iv that the per-on- ine.mt who aecomp,in\- tlh irmv without bcini; a p.irt of it (sti, h
i^ n-wspapercorn'spondent-, -utler-, contr.ietor-, ete,) .hall be m.ide pri-oners if thev arc
provi.led with r-ular |x-niii|s Ace,,rdini;lv 11 w,.ul,l be litcr.dlv -uftieient in order
to !>. left tie,- not to h.ive th,- ie-iil,ir ix-rmil Mieh certainh" 1- not the meaning

' .Meiuli-^ lit tie- iti' etmn of \iii;ii-i '., 1-74

> I t

tH i
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of tins piovl-i.m. Iho sulKoinmissiun conscHuently adopt.d at tl.c suggestion of the

reporter a more precise wordinK wiiich closely follows the t.xt of Article ^2 of the manual

of the laws ot war on land of the Institute of International Law. llus text keeps in

sit;ht the fact that these persons cannot really he considered as prisoners of war at all.

Hut it may be uecessarv t.) detain them eitlu r temporarily or until the end of the

wir iiid in this ca>e it will certainlv be achantaneous for them to he treated like

prisoners of war. Nevertheless, tliev can depend upon obtaining this advantage only if

they are
'

in possession of a certificate from the military authorities ui the army they

weri' accompanying '.

. , , > t .i

There remain to be said a few words about the last seven ArticU^ (14-^0) of this

chaj.ter, which were added to it on the motion of his Kxcelleiicy Mr. Beernaert, the senior

deltgate of Belgium.

Mr Beernaert called attention to the fact that these proposals are by no mean>

new having been first suggested by Mr. Romberg-Nisard, who Wi.s actively engaged m

relieving the sufferings of the victims of the war of 1S70, and never ceased to agitate f,..

1h tier treatnunt of the wounded and prisoners in wars of the future.

llu-e additional provisions provi.le, in the first place, for making general the organiz.,-

t„,n ..f information bureaus concerning prisoners, similar to the one instituted in Prussia

,n i.soo which rendered such great service during the war of l«7^i. This is the .,b]e. 1

„f the first of these articles (Article 14). The second article (Article 15) provides that

cert iin facilities shall be given to such relief societtes for prisoners of uar as are properl>

con-titiited The third article iArtide it>) grants /m- postape and otfier advantages i...

th. u.lnrmation bureaus and in general for shipments made to prisoners. The f.mrih

,rti, I, (Article 17) has for its object to favour payment of salary to prisoner> who ar.

other- rhe fifth and sixth article> (Articles iH and Ii)) secure to prisoners ;rc.- exereis,

of " - rcli^wn. i^raiit them facilities lor making uills. and tleal with death certificates and

imriuh l'Hiaily?the l.i>t of the>e new articles (Article io) expressly stipulate that alt. 1

tlu- coiuiuMon of peace • the n'/><i/n(//(»»i of prisoners of war shall be carried out as quickh

,is po>Ml>l. . Imm.diate ab>olute liberation is indeed not possible, for it would be mii,

to lead to di-order.

Thi- \i icle JO w.is to have a >econd paragra])!! saying that no prisoner of war can I
•

detained n<.r his liberation postponed on account of sentences pa.ssed upon him or .!

;uts oidimng MMce hi> capture, crimes or offences at common law excepted. At ilr

luggesti.Mi ol I oU.iiel Cross von Schwai/.holl this provision wa:< omittid by comiiui.

ircord m . .„iM<Ur,it..>ii of the re.iuiienient> of discipline which must be maintain., n;.:

i.nforced w,th Mitficui,t p.l.altie- up U> th.^ very List <lay of the captivity of prison.,

li„- ,.nh ..n. .li tlu-.a.Uiitional provisi.ins due tothe initiative of thesenior deK^;,.:

of H.i'iuni that ha> given n-e to di- u-sion .> the third (Article it)), relative to />-/./,,

c,,s/„ms and other privileges. Hut through tin- hearty support of Mr. Lammasch. >i.

„,hni.al ,1-legate <A Ailstna-Hungary , an.l Ceiieral den Beer Poortugael, the s,..i: :

,1,1. u-ate of th.' Netherlands, this artirk- \va> al>o adopted unanimously.

It -hould be observed that postal and other conventions will liave to be modifi..! 1

cuuiuau t.. tins provision. As to the custom> franking privilege, it obviously .ippli.-

.iiilv I.I .irtici. - for the personal use of the prisoners.

It inav b. nit. n-ting t.. -tat. h"' that iIum- Artuh's 14 to 20 evm mop- than ati,.;,i
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h'vZt^^ !!!' ^^^Tu '''''!f*'"" ^fJ""
^'"^ ^^'"' '" ''^74. at the Brussels Conference.

It proposed through the medium of Baron Lambermont six articles relating to relief

orth H '""T'T""
°' ""•' '^^''' "''''^'' ^"' ''''^" '^' ^"•'i-t °f - favourable orderof the day. but they were not embodied in the project of the Declaration of Brussels.*

Chapter IIL—n^ Sick and Wounded

(Article 21)

It w?.' f'Z''"^'
'" **''^*=^='P*" '^ =» ""^^=»' ~Py "f Article 35 of the Brussels project.

m.Tw
1°''

""r""°""f
'"'' "''*'""' '^''^'''''- ^' '^' '^''^'™=>" "' 'he subcmmission

hroh orv'JrIt ?r'^"'''
'° ''"''"*-' '^"^ '^' '""'''^ "' 'h*^ G^"«^va Convention mustbe observed betu^een belh^ercUs. Moreover, the last part of the article anticipates a future

modification of that Convention.

rnnt'nr" ^'T'
'' ''

T"'^
<->ls'-where. in Article (,o (ol.l Article 56), that the (..mevaConvention likewise applies to the sick and wounded interned in neutral territcrv.

I'

Ch.\pter L

SF.CTION II-HOSTILITIKS

-Means of Inj„n„s 'he limmy. Sn-^cs. and Bombardment

(ArticU> zi to 2.S)

Thi, chapter combine, under one heading two distinct chapters of the Declaration „.Bruss. is, of wh.ch the firs, was entitled Means of Injuring the Enemy '

(Artie e",.ami Ihe second Meges and Bombaninients '

(Articles 15 to 18)
The union ot d.ese chapter,, in a single one. as proposed by the draftinir con mit,.,..d aj>proved on second reading by ,he subcommiSsi.;,, had lXt^:'Z^l

Article .3 begins with the words
:

' In addition to the prohibitions provided bv specialumventions. it ,s es,H.eall^• forbidden .. .
.' These special conventions a o first .

^r ;;:; i"i u t", i
''''

ir^*'
^""''""- - ^--' -^^ ^^^ ^" tj..>se of ,;

Za nl \
^""^'"^'"d; '«P-'-llv subsequently to the Hague Conference. I,

.. emed to the subeommission that the general formula was preferable to ,he ol.l readingwliuh mentioned only tli,. Declaration of St. Pet.rsburg
^

Article 23 forbids, under letter g. any destruction or seizure of the enemv'. property
ot demanded by the necessities of war. The drafting committee had proposed to on.i
ills clau^> as „ seem,

,; ,0 ,t „>eless ,n view of the provisions farther on prescribing respect
..r private property

;
but tli, M.bcominission retained it, on the second reading, at the

ZT" :; « Tr • '"' "" "^""" ^''^'' '''^' '^'"^P'- ""^- consideration deals withmUing the effects o hosUlUus. properlv ., called, while the other provisions referre
to treat more partirnlarly of ,ur„patw,t of hostile territory.

UW-I

' Sec annev M lo the Pi„t.K.<,ls ,,| the Uni.s.cls CorlereiKc
1 rotiHi.l .N.> .s, niuetini; of .August pi. i»74.

L

u

'*ilM::ji-'f^.
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"
The'CS article 14 particularly cited one of these imperative rule^that which

Arti^ e 24 the subcommission thought it was better to mention none of them, bel.ev.nfr

U.l; the'explanation now made would be sufficient to indicate the true mean.ng of th.s

''''tticlcs 25 26, 27, and 28 are almost word for word the same as Articles 15 to iH

{ ^hP Brussels Droiect the slight modifications therein being purely .n express.on.

'

tsL^t^t rp^ohibit.on of bombarding towns, villages, dweUings. or bu.Idm,-
Kespeci.ng tne p

^^ ^^ observation made by

r'.' .Tr^ vorschwtlt who said'th^ this prohib.tion certa.nly ought no,

SL"1akT;;.7ohS th?des-ction of any buildings whatever and by any mean>

whe^ mtary oJLrations rendered it necessary. This remark met with no objection ,n

'''^^rharbrinSicated at the beginning of this report, the quesn.,,. was asked whether

the^I; artfcles of this chapter were to be considered as applicable to bombardinent ol

?;Ua on he coastV navlforu. General den Beer Poortugael, delega^ of the Nether-

ands andMr BeemTert maintained the affirmative. But, on mn.urn of Colonel Gihn>kv

tectlcTl dehlgate of the Russian Government, the examination „. this question vs..

by general agreement reserved for the Commission in plenary session

Ch.vpter U—Spies

(Articles 29 to 31)

The tl.n.e articles of this chapter reprcnluce almost literally the wording of Artal,^

i,jli„B .„w,iu.„.ly „.i., II..- 1.....J- »l > ".."V """' "'l""-'
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acts 0/ espionage This special immunity is in harmony with the customs of warfare •

but the words m italics have been added, on the second reading, to show clearly th^ this.mmumty has reference to acts of espionage only and does nofextend to oS offence"

Chapter lU.—Parlementaires

(Articles 32 to 34)

BruIIlls' projS'''''
'"'"^*"' '*"'' '*"•"" correspond to Articles 43. 44. and 45 of the

nJ^ T' °^ ^'''? ^" '*'""'' '"«^''y *''"" '*'"' "' ^'''"^^^ 43. As a consequence theMementare may be accompanied not only by a trumpeter, bugler or drummer, and by

L l't7" >.
"^"^ ^y "" -nterpreter. It .s also a consequence of the new reading tha^

L^elL
""' °' """"" "' '^""" attendants and go alone carrying the white flag

Article 33 with the exception of some changes in form adopted on the first and se< ,.ndreadmgs .s the same as the first two paragraphs of the Bnissels Article 44. It deals withhe nght that every belhgerent has e.ther to refuse to receive a parlementaire, or to Uke

InlZ'T'"'" "«''T^ "'. ""^^' " ''''^'"' ^'"' *^""^ P^°fi'*"K ^y his mission to getmformat.on, or finally to detam him in case of abuse. All these rules conform to the
necessities and customs of war.

del^nTTf' -^T^-^"^
'-"'""'"';'' ^ fi"^' P^^^'«"Ph permitting a belhgerent todeclare that he will not receive parlement aires during a certain period', and add.ng

^whM^T li^'' r^""f themselves after such a notitication, from the side
to wh ch t has been given, forfeit the right of inviolability '. The loss of inviolabilhv
IS certainly an extreme penalty; but this special point has no longer any interestor this provision is omitted „ the new draft. It appears from the discussion which

^sar^i'rh'\,""«""T'r
"^ ''''' '' ''"' -P-'-"y f-m the remarks made on

ht vitsvs ot the subcomm.s..on, the principles of the law of nations do not permit al>elligerent ever to .leclare. even for a luu.ted time, that he will not receive flags of truceAt the Brussels Umterence in 1S74. moreover, this provision was debated at length andwas .«ly hnal y accepted to ^at.~.y the Germ.u, delegate, General von Voigts-Rhetz '

1 he technical delegates at the Huku, Conference, and conspicuously the German delegate
olonel ^ross von ^chwarzhoii, hav on the contrary seemed 'to consider that tlu^

n oess.ties of warfare are sufhciently regarded m the option that everv military commander
has of not receiving a flag of tru.e i„ all circumstances (first paragraph of Article 3^Ihev accordingly voted with the ,n,.re suhcomnussion for the abrogation of the 1,.,
I'.iraKraph ot lormer Article 44

Article .J4 "^^ identical with Article 45 oi Hrus>els. It provides that ' the parlementaire
o,es Ins rights of inviolability it it is prov. a in a clear and incontestable manner that heu. taken advantage of his pnv.leged position to provok.. or commit an ad of treason

'

I ...s provision elicited no remarks ,,. to its s.ihstance. It was merely asked how a parle-
ment.ui-e cniKl r„mm,t an act of t„ .ison u^amsl the enemy. The tJxt was nevrrthelrss
1
tained i>, v„w ot r.rtain -y.ten,- of penal legislation which regard th, instigator ot

lu offence .1- a principal

' s.
.

Prot... ..1 No. 4, mtTtiiifj of .\Mi;u.t ;, 1S-4.

I. i
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CHArTER ly.—CapilMlations

(Article 35)

The sole article of this chapter is. with a few changes m wording, like Article 46 ol

*'\^hrctTatord.ng to wh.ch ' capitulations can nevr .nclude conditions contrary

to Ilour or m r^ duty-, proposed at Brussels by the French de^ga.e. General

Xrntdeau"an^ inserted almost u\erally in Article 4b. has bc-en retained m pnnc.pl .

Tr:S«:,; the new Article 35, as adopted by the
^f^<;-^r^;^ --^^^^^t

imperative form to this principle by saying that the capitulations must take into

the rules of military honour '.

Chapter X .—Armistius

(Articles 3b to 41)

ri.is chapter contains six articles corresponding to Articles 47 t" 5^ oi the Bru^sel^

project and almost reproduci-s their wording
,ii.,ini;ui-.h.s

\rticle 3t. determines the effects and duration of an armtsUu
;

Artde j, d' '"^"^;"

between Jneral and local armistices. Thc.e two articles are simply repr.Kluetion. ...

^";nL;';'d;*;!.ng^rt^ca.,>« of an arm.tice and with susp.ns,on ^ nostUU..

a.fi; rs from Blsels^Article 49 in admitting that hostilities can be susj^nded not onlv

from the very moment of notification but after a time agreed upon
, . „ ,

h w:rding of Article 30 follows that of Article 5.. "f Brussels »-t -pand. t

nnders it more exact. In effect, it permits an armistice to regulate not only tlu c. 1

.

',;:,;ons ..^..n the population, but also those u.tH ti.em
;
at the

-^"^ --;
;

„,., ,ln. shall only be ' in th.. theatre of war '. In the absenc of ,pec a clau
. .

arnu.tue these matters are necessarily governed by the ordinary rule> uf xvarl.u, ,

, ,n, ciallv bv thos.. . ..neerning occupation of hostile territory.
a.seusM..n

Th. .ubiVet of the violation of an armistice by one of the parties gave rise to a di.cu.M...

.,. ihl ;n:.tl;g of Mav 30. Article 5: ..f the Brussels project eon.ned '- ' ^^ -"^;
to living that a violation of an armistic by one of the partus gne> the -'^^

'^J
,. aenoimee ,t At the suggestion of Colonel Gross v..i Schwarzh..n, «^-^;'- ^
ulmitted that the right to denounce an armistice would m.t always be Miffu lent, ami t . ,

; w n 1... V t„reco,ni.e in the belligerent the right ,
,n causof ur,c„cy. of recomme u

-

: im>.> immediately. On the other hand, the .ul.omm.ss.on t lo-.g , t a^ '" -^ e

u.s.ifv a .len.nmeem.nt o( ,m ..rmistice and. with greater reason, to authorize an n, n.

a.a.eresumpt.on „t h.Mihtu., then- mu^t Ik- a serious violation o the arin.Mir.. . -

t thi. rea>l,n th,.. ,1„ new Aifel.- 40 di.ler. to that extent from the article accept,,! ..

"'"
Vttle s. r,.per„nK violation o. an armistic hy ,m/„'.Ws, was not cha„g.d .,,.,:

hu. lH.„ir„- the new Art„l. 41 ^ -"'V P^"^'"'- *"^ ' '.'" P""'-'""^"» "' *''" ^'*^" '"'"

.in.i, il niii->aiy. eomi«nsation for the l,,s>,-. >ustamtcl '.

' S(. I'rotu,,,! No. 4, me.ting „i .Xu^iust .i, 1S74.

§
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SECTION III.-MILITARV AUTHORITY OVER THE TERRITORY OF

THE HOSTILE STATE

(Articles 42 to 56)

The ab.,vc titlo is that of thf first chapter (Articles i to 8) of the Declaration of Brussels.
As early .is the meeting of June i, the subcommission decided to place the articles

IT

' also

concerning contributions and requisitions (Brussels Articles 40 to 42) also in this chaptei
and to examine them at th<- same time. Finally it instructi-d the drafting committee also
to place m this chapter the new text that had already been adopted for Articles j6 to 39
inclusive of the Declaration of Brussels, where thev form the chapter entitled ' Military
authority ov.r private individuals '. Thus the present chapter has been lengthened
considerably. Moreover, the debate on it has been arduous ; but the patient courtesy
of Mr. Martens, chairman of the subcommission, together with the gixxl feeling of all
Its members, has resulted in th. unanimous agreement that every one ardently hoped for.

fhe first artid. of this chapter (Article 42). defining occupation, is identical with the first
article nf the Ueclaridon of Bruss.ls. It should be stated that it was adopted unanimously
by th. MilKommission, as also wer.- all or nearly all of the principal articlesof this chapter

Article 43 condenses into a single text Articles 2 and 3 of the Brussels Declaration
Ihe new wording was projwsed by Mr. Bihourd, the Minister of France at The Hague
and one of the delegates of his Government. The last words of Article 43, where it is
said that the occupant shall reftore nr ensure order ' while respecting, unless absolutely
prevented, the laws in force in the country ', reallv ^ive all the guaranties that the old
Articl.. 3 could offer and do not offend the scruples of which Mr. Beemaert spoke in his
address, referred to at the iHginninf; of this report, which had led him to propose at
first that Artich' 3 be omitted.

The omission of Article 4 of tlir Bru,sels Declaration was unanimously voted for at
the instance of Mr. BeemaiTt, vigoroi^ly supported by Mr. van Kamebeek. The first
delegate of the Netherlands stated that he opposed any provision that might seem directly
or indirectly to give the public officers of an invaded country any authority to place
themselves at the service of the invader. It was not denied, however", that certain ofticers,
!)articularly municipal otfic.rs, mij;ht s,,metim.s best perform their duty, in a moral sense
.it least, towards their people if they r.niained at their posts in the presence of the invader.

The four following articles. Articles 44 to 47 inclusive, are the Brussels Articles 3b to'

.i() inclusive, with some very slight changes. They set forth the recognized essential
principles which must serve the invader and the occupant as a general rule of conduct
in his relation- with the population. Ihese principles safeguard the honour and lives
of indivi.luaK .mil their pnv.itr proi)erty . whether individual or collective, as well as respect
(<ir religioiK conviction-.

It .ippeared to the .ubcommi-ion that these articles were well placed in this chapter
hefore the provision- the pur()<)s.> .it which is to -et legal limitations upon the actual power
that the victor wields in the ho-tile country.

Besides, as Colonel C,ro>- von Schwarzholl r.inarked without contradiction, these
limitation- could not be d.-.'ni.<l to , h.ck the liberty of action of belligerents in certain
'Xtr. m.' cir. umstance- which inav hr likened to a kind of legitimate defence.

(
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The new Article 48, like Article 5 of the Bnaw-U Declaration, provides that the occupant

shall collect the eLing U^es. «d in this c^ pre«:ribe. that he must defray he

expenses of the ad.n.nist ration of the occupied terntory to the same ext.n as e

lep'^imato Government was so Ix.und •. It may b. observed that the new arfcK- ado >

a "ondi.ional form. This wordmg was proposed by the reporter w.th a v.e>v .0 ol.Um^,.

the support of Mr Beernaert and other members of the subcomm.ssion who had expre^. .1

the fears with which ev. rv wording seemingly recognizing rights in an occupant as such

"'Tl^fournTx, arfcles, 40 to 52 inclusive, deal with .»tr»ord.nary ^oniriMions^

fines and with r<quhUions, and take the place of Articles 40 to 42 mclus.ve of the Brusi.eJb

declaration. yuUe a divergence of views on the subject of these art.cU-s was evidenced

'"

Ontot'on of Mr. B<mrgeois. seconded by Mr. Beldiman. the questi.m was referred to

the drafting committee with an instruction to set forth in a new text only the point> on

which an .igreement seemed possible.
. ,. u ...j,. „«th^,

I he committee, of which Mr. Bourgeois was chairman, made a thorough stud of the^

questions with the active assistance of Messrs. Beernaert .
van Kamebeek and O^^^ ^^ •«

ascertained that agreement certainly existed on three important points -ncern ng the

levvingofcontributionsof any kind in hostile territory. These three points arethefollowinf;

.

I Ever>- order to collect contributions should emanate from a responsible military

^^'i ^o'l'roii^trnr es-p^^ry'ST'ofTr^^^ ro?trSgna'xt
into account as far as p<«sible the distribution and assessment of the existing taxes.

J. Every collection should be evidenced by a receipt.

The committee next discussed the .luestio, whether it shouM confine itseij to g.v.n.

.xpress.on tn thes.- three purelv formal conditions and to determ.ninK' 'o wha extent

thev are applicabl. to the requ.s.tums in kind or .n-mey ami the fines required by 1..

occupant. It came t.. the , .mcluMon that, relying on the general considerations indica .>

at the beginning of this report, as b<.,ng of a nature to dispose of the objections stated

bv Mr Beernaert, it would 1h not only possible but also highly desirable t<. state
.
-rtaw,

principles on the lines of Articles 40 to 42 of the Brussels Declaration, that is to say

conceding th.. limitations ,0 be- placed on the actual p..wer which the invader .-Mr m

against the legal authorities and which in its t. ndencv weakens the principle ol r.s,,..ct

for private property. The riiles to be laid down relate to three categories of act-

a. Requisitions for payments in kind (money being excepted), and for personal

services or in other words. ' requisitions in kind and services (Article 51) .

T The lev^ng and collection of contributions of money Ix-yond the ex.,tinp

'""""t Vlie imyltion and collection of what are improperly called ' fines ' (Article 50)

a \s to requxuliom in kind and services, it has been admiUed that the occupant cann.t

.iemand then, from communes or inhabitants except "for the needs of the arnn ..1

c . upat.on •. Tins is the rule of necessity ; but this necessity is that of mamtainmK the

.nny of occupation. It is no longer the rather vague criterion of ' necessities of w,.,

mentioned in Article 40 of the Brussels project under which, stnctly, the country n.,.l..

be systematically exhausted.
, , „ 1 i^ 1 , , ,,„

It has been fully agreed to retain the provision ol Article 4" of the Brussels Dedaiatu,.,
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which require* that the requisitions and service* shall be ' in proportion to the resour. i-s
of the country, and of such a nature as not to involve the population in the obligatioii of
taking part in the operations of the* war aKainst their country '.

It was necessary to recognise that one of the three formal conditions mentioned
above, that of collection ' foUowinK fhf liKal rules of distribution and assessment of
taxes ', although applicable in a certain degree to contributions in personal services, is
I. idently not applicable to requisitions in kind properly so called, that is to say the
r.<luisition of particular objects in the hands of their owners either to make temporary
use of them or for consumption. The committee therefore thought . and the subcommission
aK.eed thereto, that some limitation should b.' stated here so that the requisitions and
services demanded will be ' in proportion to the resources of the country '.

There remain two other formal conditions that were agreed upon, one respecting the
order for the collection and the other respecting the receipt. These two conditions already
appeared in Article 42 of the Brussels project, and the committee had little to do beyond
reproducing them. In conformity with the Brussels text it has been agreed that the
requisition orders must emanate only from the commander on the spot, but that in this case
the requirement of a written order would be excessive. Military necessities are opposed t..

(1. mandmg for ordinary daily requisitions a higher authority than that of the ofl&cer on the
s(X)t,and a written order would be superrtuous in view of the obligation to give a receipt.

Lastly, the wording agreed upon in the matter of requisitions recommends the rule of
|)ayment tlicrefor inmoney, although ^uch payment is notmade a hard-and-fast obligatioi.
Such payments will ordinarily take place under the form of real purchases instead -.1

requisitions. And it is to be noted that this will often be not only a method of strut
humanity but also commonly one of shrewd poHcy, if only to deter the people from hiding,-
their provisions and produce. Besides, the army of occupation will obtain in the sam.'
country the money necessary for payments on account of requisitions or purchases by
means of contributions whose weight will be distributed over all, whilst requisitions
without indemnity strike at rand( ii upon isolated individuals.

b. As to the money contributions that the occupant may wish to collect beyond the
regular taxes, the subcommission at the instance of the drafting committee agreed upon
the very interesting and valuable rule for occupied territory, that except in the special
cases of fines, which are the subject of a separate article, these contributions can, like
requisitions, be levied ' for the ne.-ds of the army ' alone. The only other legitimate motive
for collecting these contributions would lie in the administrative needs of the occupieii
territory, and the population thereof evidently cannot make a just con-nlaint on that score.

On the whole what is forbidden is lnying contributions for the purpose of enriching
oneself.

It is important to state that this formula is more stringent than that of Article 41
of the Brussels Declaration

; ami right lure is a point that received the especial attention
of those members of the subcommission wlio, being properiy interested by the situation
of their countries, showed themselves alM)ve all solicitous to restrain as far as possible by
1' gal rules the absolute liberty of action that success in arms actually gives to an invader.

The three formal conditions indicated above (the order for collection, the collection,
and the receipt) have unlimited application to these contributions, but it seemed best
to insert them in a special article applicable to every collection of money.

' This wiiril ' llif ' iloi", not .iiipcar in the IVi l.ir.Uion of HnissMls.

, I
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c. As to fines, a separate article seemed necessary in order that it might be determined

as exactly as possible in what cases it is proper to impose fines.

In the view of the committee the word ^nes itself is not quite apt because it lends itself

to confusion in thought with penal law. Certain memlers of the committee have even

urged that the use of the word ' repression ' be avoidd.

.According lO the point of view at first taken by thi subcummission, this article ought

to deal only with what is given the special designation ' tines ' in the law of war, that is

a particular form of extraordinary contribution consisting in the collection of sums of

money by the occupant for tlic purpose of checking acts of hostility. On this subject

the subcommission was unanimously of opinion that this means of restraint which strikes

the mass of the population ought only to be applied as a consequence of reprehensible or

hostile acts committed by it as a wliole or at least permitted by it to be committed. Con-

sequently, acts that are strictly those of individuals could never give rise to collective

punishment by the collection of e.\traordinary contributions, and it is necessary that

in order to inflict a penalty on the whole community there must exist as a basis therefor

at the verv least a passive responsibility there/or on the part of the community. Having

proceeded thus far upon this course, the drafting committee first, and then the sub-

commission, thought they could go still further and, without prejudging the question of

reprisals, declare that this rule is true, not only for fines, but for every penalty, whether

pecuniary or not, that is sought to be inflicted upon the whole of a population.

Finally, the subcommission approved the special Article 52 proposed by the committee,

concerning the three formal rules applicable to every collection whatever of sums of

money by the occupant.

It is on the strength of the foregoing considerations that the subcommission has adopted

with only a few slight modifications in form Articles 49 to 52 of the text proposed to it

by the drafting committee.

It is also proper to say that these provisions have been voted unanimously with the

exception of the vote of the delegate of Switzerland on Articles 51 and 52. That delegate

had proposed in behalf of his Government that the right to claim payment or reimbursement

on the e-'iJencc of the receipts be expressly stipulated in these articles. The subcommission

thought that >uch a stipulation would be out of place in the proposed Declaration as it

relates rather to internal public law and will naturally be the subject of one of the clauses

of the treaty of peace.

The mxt .irlicle, hearing the number 53, corresponds to Article 6 of the Brussels

Declaration. It deals with seizure by the occupant of the personal property of the hostile

State and. by ixtension. of all material serviceable for carrying on v ar and especially

of railuav plant

The subcommission unaninmusly adopted thi : >t paragraph of this article at onci

without making any change therein. Such was not the case with the second paragraph,

which derogates, especially in the matter of railway plant, from the principle of respect

for private pr(>i)erty Mr. Beernaert proposed to indicate that seizure of this material

can onlv be in the nature of ,i sequestration, a; ide from the option of reqiiisitioninf; it for

the needs of the war. lliis proposal was discussed at length, with the result th;it ttii>

paragraph and its amendments were returned to the dr.ifting committee. That conuniUn'

expressed the ojjinion that if greater exactness were given to the wording of this provision,

it would prohabU he itn|)o>-.iblc to n-iicli an imreement, .iiid tli.it it therefore seemed b(:-t
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to prestTVe as far as possible the text of the Brussels draft. Nevertheless the draft was
condensed into a single sentence for the sake of precision, and, on the proposal of the
drafting committee, the subcommission also decided to omit an ambiguous clause which
said that the means in question of carrying on war ' cannot he left by the army of occupation
at the disposal of the enemy '. Moreover this clause seemed to contain an allusion to the
idea of sequestration which the subcommission wished to avoid.

On the other hand, the drafting committee and later the subcommission accepted
the principle of the amendment proposed by Mr. Bille.the senior delegate of Denmark,
concerning 'shore ends of cables '. It was therefore decided to say :

' Land telegraphs
including slu-re ends of cables '.' The autln.r of the amendment furtlier specified the shore
ends of cables which are ' established within the maritime territorial limits of the State '.

As it was necessary to refrain from dealing here, even incidentally, with the very
delicate questions of the nature of the rights of a State over the adjacent territorial sea
and of the extent of such marginal waters, the last words of Mr. Bille's amendment
were not adopted.

Furthermore, on nioiion of Mr. Lanimascli. it was decided that tht article should
mention telephones.

It did not seem opportune to make any special stipulation with regard to the application
of this article that the belligerent who makes a seizure is obliged to give a receipt as in
the case of requisitions

; but the committee was nevertheless of opinion that the fact of
seizure should be clearly stated one way or another if only to furnish the owner of the
articles seized with an opportunity to claim the indemnity expressly provided in the text.

The proposal by Mr. Odier that ' railway plant even when belonging to the enemy
State shall be restored at the conclusion of peace ' was not accepted, as the committee
believed that this question was among those that should be settled by the treaty of peace.

Article 54, which is wholly new and due to the initiative 01 Messrs. Beernaert and
Eyschen, prescribes that :

' the plant of railways coming from neutral States, whether
the property of those States or of companies or of private persons, shall be sent back to
them as soon as possible '. Mr. Beernaert had suggested ordering immediate restitution 0/
this material with a prohibition of using it for the needs of the war ; but the subcommission
agieed with the drafting committee in thinking that it was sufficient to lay down the
principle of restitution within a short time for the sole purpose of pointing out that the
material belonging to neutrals, unlike that of belligerents, cannot be the object of seizure.

Article 55, relative to the administration of State property in occupied territory, is

a verbatim reprotluction of Article 7 of the Brussels draft.

Article 56. too, which relates tci respect for property belonging to communes and
charitable and other institutions, is idintira! with the Brussels Article S, save for a very
slight change m wording of the second paragraph. There can be no doubt that the
expression ' institutions dedicated to rehgion ' found in this Article 56, applies to all

institutions of that kind, as <luir(hts, temples, mosques, synagogues, etc., without anv
discriminatioi- between the divers forms of worship. This was already aftirmed at
Bnissels in 1874,* and it is likewise the an>wergiven for the committee to General Mirza
Riza Khan, the senior delegate of Persia, in response to a request (or e.xpianation.

Ill the seventh i)U'n.ir\ meetiiif; ul tin- I uiitireine. Jiilv j;
ends of e.il)les ' were ^tnak out from tlie ilr.ilt reniil.ition^. />,ir,>

' I'rotocol No. IS.

^00, tiu* woriU ' inchiding siiore
)'.HIH\, pt . 1, (i - 1 ,
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A general observation should be made on the subject of all the articles comprised iii

Section III. This is that the restrictions imposed on the liberty of action of an occupant

apply a fortiori to an invader when an occupation has not yet been established in thi:

sense of Article 42.

Thus Articles 44 and 45 apply to the invader as well as to the occupant, and eitlur

of them will necessarily be forbidden to force the population of a territory to take part

in mihtary operations against its own country or to swear allegiance to the hostile Power.

As to the collection of contributions and requisitions or to the seizure of maUrtel. it

is understood tliat an invader shall stand in these matters in the same position as an

occupant.

SECTION IV.—THE INTERNMENT OF BELLIGERENTS AND

THE CARE OF THE WOUNDED IN NEUTRAL STATES

(.•\rticlLS 57 to ()o)

The four articles comprised in this fir -.l chapter of the draft voted by the subcommission

are a verbatim copy of Articles 53 to 5O inclusive of the Brussels project, with the exception

of the addition of a supplementary paragraph to Article 59.

At the opening of the discussion on these articles, and particularly with reference to the

first one, which treats of the internment of belligerents on neutral territory, his Excellency

Mr. Eyschen, the senior delegate of Luxemburg, in the meeting of June 6 spoke of the

special situation of the Grand Duchy under the Treaty of London of 1867 with regard to

this obhgation to intern belligerents. That treaty disarmed the Luxemburg Government,

and does not permit it to maintain more troops than are necessary to preserve public order.

The result is that Luxemburg could not assume the same obligation as the other States.

(Jn the request of Mr. Eyschen record was made of his declaration that he intends to

reserve to his country all rights under the Treaty of London of May 1 1, 1867, and especially

Articles 2, 3, and 5 thereof.

Articles 53 and 54 of the Brussels project respecting the internment of belhgerents on

neutral territory were then adopted without modification and have become Articles 57

and 58 of the subcommission's draft.

Article 59 relating to passage over > neutral territory', that is to say across neutral

territory, of the wounded or sick belonging to belligerent armies, is like the Brussels

Article 55 except for the addition of the third paragraph. This supplementary paragraph

was adopted on the first reading on motion of Mr. Beemaert and General Mounier, a-

follows :
' When once admitted into neutral territory, the sick or wounded can b.

returned only to their country of origin.'

But doubts immediately arose as to the exact meaning of this stipulation, ^everal

members of the committee believed that it gave authority to the neutral State to restor.

the wounded and sick forthwith to their country of origin, whereas evidently the onh

(juestion should be that of forbidding the use of neutral territory f)r the purpose of conveying

sick or wounded to a hostile country where they would become prisoners of war. Tin

I The I).-cl.iration of linisspls has ' p.is'^.iK>- pn ~iii U-rrit(,iro '. In i»')') thi- par was repbccd l>v

M,r wliuh ain,care<l in the subcommission's ilratt .iii.l (..rsislta although thi- subcummission ileciilec!

i Prods -i-trbaux. pt. 1.1, p, yl) that ' thi- hrst two p,,r,,nr,.phs of .\rtick- 55 [of the lirussels Declaration,

should be preserv.,1 in their existing wor.linR V .\mi.l th. vanctv of translations we follow I rofcsso,

Holland in r<'nilerinK sur by over in this phrase.

i
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new draft precludes all doubt, by saying that ' wounded or sick brought under these
conditions into neutral territory by one of the belligerents, and belonging to the hostile
party, must be guarded by the neutral State, so as to ensure their not taking part again
in the operations of the war '

. General Zuccari , the technical delegate of the Italian Govern-
ment, declared that having in view respect for absolute impartiality on the part of neutrals,
he regretted that he could not give his approval to this last wording any more than to the
preceding one.

There remained the case of wounded or sick belonging to the army of the belligerent
which is conveying them, but which for one reason or another, instead of simply passing
tlirough the neutral territory, stops there. It surely wo'.ld be extraordinary if they could,
when they recover, take part again in the operations of the war, and that is why the
subcommission adopted on second reading, on the motion of Mr, Beemaert, an additional
provision stipulating that these wounded or sick must likewise be guarded by the neutral
State.

Mr. Crozier had drawn the attention of the subcommission to a contradiction existing
in his opinion between the paragraph in question and Article lO of the draft for the
adaptation of the principles of the Geneva Convention to maritime warfare. It seems that
this contradiction was only apparent ; but in any case it disappears in ihe new wording.

With respect to the whole principl-- of Article 59, General Mounier had appeared
rather inclined to ask that the sick and wounded oe denied any passage, in view of the
indirect service that the neutral State could render to one of the beUigerents by making
it easy for him to relieve himself of his wounded and sick. The whole ^ubcommission
was agreed that the neutral State should be guided by rules of absolute impartiality in

lending its humane aid under such circumstances, and in the meeting of June 8 a sort of

authentic commentary on the meaning of this Article was proposed by Mr. Beemaert,
accepted by General Mounier, and unanimously adopted. This official explanation is

in the following terms :

This article has no other bearing than to establish that considerations of humanity
and hygiene may determine a neutral State to allow wounded or sick soldiers to pass
across its territory without faihng in its duties of neutrality.

Finally Article 60 reproduces verbatim the final Article 56 of the Declaration of

Brussels. It prescribes that the Geneva Convention applies to sick and wounded interned
in neutral territory.

After the Commission shall have decided on the text of the project of 'the Declaration
concerning the laws and customs of war on land ', its first care might be to consider under
what form it would be preferable to sanction the obligatory character of the articles ul

this Declaration,

il



'v

CONVENTION (III) FOR THE ADAPTATION TO MARITIME WAR-

FARE OF THE PRINCIPLES OF THE GENEVA CONVENTION

OF AUGUST 22, 1864'

{For the heading see the Convention for the pacific settlement nf international disputes. -i)

Animated alike by the desire to diminish as far as depends on tliem the inevitable

evils of war, and wishing with this object to adapt to maritime warfare the principles

of the Geneva Convention of August 22, 1864. have resolved to conclude a convention

for this purpose.

They have in consequence appointed the following as their plenipotentiaries :

[Here follow the names of plenipotentiaries.]

Who, after having communicated their full powers, found in good and due form,

have agreed upon the following provisions :

Article i

Military hospital ships, that is to say, ships constructed or assigned by States

specially and solely with the view to assist the wounded, sick and shipwrecked,

the names of which have been communicated to the belligerent Powers at the

commencement or during the course of hostilities, and in any case before they are

employed, shall be respected and cannot be captured while hostilities last.

These ships, moreover, are not on the same footing as men-of-war as regards

their stay in a neutral port.'

Article 2

Hospital ships, equipped wholly or in part at the expense of private individuals or

officially recognized relief societies, shall likewise be respected and exempt from

capture, if the belligerent Power to which they belong has given them an official

commission and has notified their names to the hostile Power at the commence-

ment of or during hostilities, and in any case before they are employed.

These ships shall be provided with a certificate from the competent authorities,

declaring that they had been under their control while fitting out and on final departure.

.\RTICLE J

Hospital ships, equipped wholly or in part at the expense of private individuals or

officially recognized societies of neutral countries, shall be respected and exempt

I'r<ni's-itrlHVi\,\ii 1. .ippcndix. p. i'

Ante, p. U'-

Icirtln' corn-spondinK CunvrntionlX) ot i go;, set- /'"..', p
' Sit /i.i>(, 1' ."<!4, Article 14
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from capture, if the neutral Power to which they belong has given them an official

commission and has notified their names to the belligerent Powers at the commence-
ment of or during hostilities, and in any case before they are employed.

Article 4

The ships mentioned in Articles i, 2 and 3 shall afford relief and assistance
to the wounded, sick, and shipwrecked of the belligerents without distinction of
nationality.

The Governments undertake not to use these ships for any military purpose.
These ships must in nowise hamper the movements of the combatants.
During and after an engagement they will act at their own risk and peril.

The belligerents will have the right to control and search them ; they can refuse

to help them, order them off, make them take a certain course, and put a commissioner
on board ; they can even detain them, if important circumstances require it.

As far as possible the belligerents shall enter in the log of the hospital ships the
orders which they give them.

.Article 3

Military hospital ships shall be distinguished by being painted white outside
with a horizontal band of green about a metre and a half in breadth.

The ships mentioned in Articles 2 and 3 shall be distinguished by being painted
white outside with a horizontal band of red about a metre and a half in breadth.

The boats of the ships above-mentioned, as also small craft which may be used for

hospital work, shall be distinguished by similar painting.

All hospital ships shall make themselves known by hoisting, with their national
flag, the white flag with a rjd cross provided by the Geneva Convention.

.'\RTICLE 6

Neutral merchantmen, yachts, or vessels, having, or taking o;i board, sick,

wounded, or shipwrecked of the belligerents, cannot be captured for so doing, but

they are liable to capture for any violation of neutrality they may have committed.

Article 7

The religious, medical, and hospital staff of any captured ship is inviolable, and its

members cannot be made prisoners of war. On leaving the ship they take with them
the objects and surgical instruments which are their own private property.

This staff shall continue to discharge its duties while necessary, and can afterwards

leave when the commander-in-chief considers it possible.

The belligerents must guarantee to the said staff when it has fallen into their

hands the enjoyment of their salaries intact.

.\rticle s

Sailors and soldiers on board when sick or wounded, to whatever nation they

belong, shall be protected and tended by the captors.

It

,1
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Article 9

The shipwrecked, wounded, or sick of one of the belligerents who fall into the power

of the other, are prisoners of war. The captor must decide, according to circumstances,

whether to keep them, send them to a port of his own country, to a neutral port,

or even to an enemy port. In this last case, prisoners thus repatriated cannot serve

again while the war lasts.

Artule 10*

The shipwrecked, wounded, or sick, who are landed at a neutral port, with the

consent of the local authorities, must, unless an arrangement is made to the contrary

between the neutral State and the belligerent States, b« guarded by the neutral State

so as to prevent them again taking part in the operations of the war.

The expenses of tending them in hospital and interning them shall be borne by

the State to which the shipwrecked, sick, or wounded belong.

Article ii

The rules contained in the above articles are binding only on the contracting

Powers, in case of war between two or more of them.

The said rules shall cease to be binding from the time when, in a war between

the contracting Powers, one of the belligerents is joined by a non-contracting Power.

I r

Article 12

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

On the receipt of each ratification a procds-verbat shall be drawn up, a copy of

which, duly certified, shall be sent through the diplomatic channel to all the con-

tracting Powers.

Article 13

Non-signatory Powers which have accepted the Geneva Convention of August 22,

1864, may adhere to the present Convention.

For this purpose they must make their adhesion known to the contracting Powers

by means of a written notification addressed to the Netherland Government, and by it

communicated to all the other contracting Powers.

.\rtkle 14

In the event of one of the high contracting Parties denouncing the present Con-

vention, such denunciation shall not take effect until a year after the notification

made in writing to the Netherland Government, and forthwith communicated by it

to all the other contracting Powers.

' c;ermany, the United States, c .reat Britain, and lurkuy signed tins Convention under n^sfrvatioii

o( Articlf 1). On an understandinK subsequently reached by the C.ovcrnmcnt of the Netherlands am!

the Minatory Powers it was agreed to exclude this article from the ratifications of the Convention

1 hi- Article was, however, adopted in the above form at the Second Hague Conference and appears .i^

.\rticle 15 in Convention No. m, p '^(. p 71-'.
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This denunciation shall have effect only in regard to the notifying Power.

In faith of which the respective plenipotentiaries have signed the present
Convention and have affixed their seals thereto.

Done at The Hague, July 29, 1899, in a single original, which shall remain
deposited in the archives of the Netherland Government, and copies of which, duly
certified, shall be sent through the diplomatic channel to the contracting Powers.

(Here follow signatures.]

Report to the Conference from the Second Commission on the Adaptation
to Maritime Warfare of the Principles of the Geneva Convention

'

(Reporter, Mr. Lons Renault)

The Stcond Commission has adopted, on the nport of a drafting committee,' a series
of provisions having for its aim tlie adaptation of tlie principles of the Convention of
Geneva to maritime warfare. It now submits tluse provisions to the vote of the Conferenee
and accompanies them with tlii> report, whicii is ilesigned to explain the reasons for the
articles projxised.

To the Second Commission was a^Mgiud the duty of examining points 5 and 6 of
Count MouraviefCs circular. It has been assumed that it is desirable to adapt the principles
of the Geneva Convention of 1864 to maritime wars, and also that it is proper to take the
additional articles of 1868 as a basis. The latter articles gave rise to criticism very soon
after their signature, and have been for thirty years tlie subject of a great deal of studv.
It now becomes necessary to take those ciiticisms into account, to profit by the discussions,
and to decide on some project which will reconcile the interests involved and will also
satisfy the hope that has been expressed for so long a time by individuals and societies
of the highest eminence that maritime warfare should no longer be deprived of the humani-
tarian and charitable element which the Geneva Convention has added to war on land.
We think that the preparatory work 011 this project , so earnestly desired by public opinion, is

now sufficiently done and that it is now time to obtain results. We hope that our work will
permit thcConference to do this and, with a complete knowledge of the matter, to take action
by adopting a text which may lie easily transformed into an international convention.

We have been guided by the following general ideas. In the first place, we con-
fined ourselves to general principlts only, and did not enter into details of organization
and regulation which are for each State to settle according to its own interests or customs.
We determine what the legal status of hospital ships should be in international law ; but
we do not determine what shall constitute such ships, nor do we distinguish Government

' Priicis-vrrhiiux, pt, i, p. -•.'. Tlie .\rticlrs (i-io) (|iuitt'<l in this reiK.rt were approved bv thp Con-
ference without change. Ibid., pt. 1. p. .!ii. Several vari;ition.s in their wording in the report are seen
by a reference to tlie proceedings of the Second Coininission and the lir.st suhcommission thereof (ibid
pt. iii, pp. 4-<i. 5S ,/ s,-^.), to be typ->Kr,ipliical or clerical errors ; and the proper corrections therein
have been pri-.stiiiieil in this tr.\nsJation.

' This committee consisted of \ice-.\dmiral I'lsher, Captain Scheme, Captain Siegel and Pro
lessor Kenault as r.porter, r.ieiitenant-Colonel Charles A Court and Lieutenant Ovtchinnikow al~o
piirticipatcd in the work of this committet as associate members.

I
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vessels from vessels of relief societies, nor do we say whether boats belonging to

private individuals may be attached to the hospital service during a war. These an

questions that must be handled by the several Governments, because circumstances arc

so different that a uniform solution cannot be applied. The assistance rendered by

private charity will be greater or less, arrording to the country. Then again, we must

not be so preoccupied witli the demands of humanity that we are oblivious of the necessitie>

of warfare ; we must avoid laying down rules which, even though inspired by sentiments

of humanity, .ire likely to be disregarded often by the combatants as unduly impeding

their fnedom of action. Humanity gains httle by the adoption of a rule that remains

a dead litter ; and the feeling of respect for engagements is but weakened. It is accordingly

indispensable to imjiose only such obligations as can be fulfilled in all circumstances

and to leave to the combatants all the latitude they require. This, it is to be hoped

will not be so used as needlessly to hinder relief work.

The provisions to be decided on fall into three classes : we have to make rules regarding

the status, first, of the vessels engaged in relief work (Articles I to 6) ; secondly, of the

persons so eng.iged (Article 7) ; and thirdly, of the wounded, sick or shipwrecked (Articles

8 and q).

VESSELS

There may be. as a matter of fact, vessels of very different kinds engaged in either

permanent or casual hospital service.

Military Hospit.'^l Ships

.\t the Geneva Conference of 1868, a variety of opinions existed as to the status that

such ships should be given. After allowing them the benefit of neutrality under certain

conditions, the ninth additional article was finally adopted, as follows :

The military hospital ships remain under martial law in all that concerns their

stores ; they become the property of the captor, but the latter must not divert them

from their special appropriation during the continuance of the war.

In i6f>ti the French Government asked that the following provision be added ti>

Article q :

The vessels not equipped for fighting, which, during peace, the Government
shall have officially declared to be intended to serve as floatmg hospital ships, shall,

however, enjoy during the war complete neutrality, both as regards stores, and a\>"

as regards their staff, provided their equipment is exclusively appropriated to tin

special service on which they are employed.

That the British Government supported this view may be seen in the note addrcssnl

to Prince de la lour dVuvergne by Count Clarendon, January 21, i86().

The Commission has expressed itself as in favour of the plan proposed in 1869, althou(;li

it IS of the opinion ihat a single general rule can be formulated to take the place of .Articlf

w.th the additional provision just quoted. It has seemed indispensable to remove tlii'

ships under consideration from exposure to the vicissitudes of warfare, and at the samr

time to take precaution ag.iiiist the comniissioii of abuses.

The Commission .iccordingly proposes to exempt from capture ships constructed ^r

<i^st!:n,ul hv Sliitcs ^'yrcuiHv ami solely uith a ricu- to assist tlie wounded, sick an.

I
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shipwrecked. Each State will construct or assign as it sees fit the >liips intended for
hospital service

;
no particular typenf vessel should he required of it, Th.' essential point

IS that the ships shall have no other character than that of hospital ships, and consequcntlv
cannot carry anything that is not intended for the sick or wounded and those caring for
them, and that might be used for acts of liostility.

A', each belligerent ought to know what ships of his adversary ar.> ac. ..rded particular
immunities, the names of these must be communicated officially. When should this
<ommunication be made ? Naturally at the very fxginning of hostilities. But it would
be too stringent a rule to accept only notifications made at that time. A belligerent may
hav<- Ixrn taken unawares by war and not have hospital ship^ already constructed or
assigned

;
or the war might take on su( h great proportions that the existing hospital

ships would be deemed insutficient. Would it not be cruel to refuse belligerents tli..

privil.g.- of augmenting their hospital service to me.t the needs of the war, and ronseciuently
of fitting up new ships > This is admitted. Notification mav then be made even during
the course of hostilities, but it is to precede the emplov.nent of the ship in its new
service.

This notification of the names of military hospital ships interests primarily the In'Miger-
ents

;
it may also be of interest to neutrals sjn.v. as will h.- e.xplained, a special status is

enjoyed by such ships in neutnd ports. It is acn,rdinglv desirable that the belligerents
acquaint neutral States with the names ,.f these v.ssels, even if onlv bv publication in
their official journals.

The assignment of a vessel to hosi)ital service cannot of course, after such notification
to the adversary, f)e changed while the war lasts. Otherwise, abuses would be possible
as, for instance, a hospital ship might thus be enabled to r. ich a given destination and
then might be transformed into a vessel designed to take p,. in hostilities.

In defining th.- immunity granted military hospital ship- we have avoided the words
• neutrals ' and ' neutrality ', which are m themselves inexact and have long given rise to
just criticism, as was seen in the subcoi.imission. We propose saving simply that these
vessels ' shall be respected and cannot be captured '. In this way we state concretely
and precisely the two principal consequences understood to flow from the abstract idea
of neutrality. These ships must not be attacked. Their character as hospital ships is
to protect them from being made the object of measures employed against hips „f war
just as ambulances and military hospitals are respected bv belligerents under .\ -tide i'

of the Convention of 1864. The respect thus a.ssured hospital ships does w,> i>i, lud.
as we shall show later in sp.-aking of Article 4, such precautionary measure ni.
necessary.

Again, military hospital ships are not to be subjected to the law of prize that iiatur,,,
applies to all ships of the enemy. Here wehavein the higher interests of humanity -1 " .

to the belligerents a renunciation of an incontestable right.

What has been said has to do only with the r.lations between bellit,'.rents. li.

relations a special status is cr-ated for military hospital ships, and they are not tr.

.

as hostile ships of war. But it has seeme.l necessary to extend the same principle to
relations between these vessels and neutral ports, for otherwise the authorities of f ho,-
ports might cla.s the hospital ships with the naval vessels of the Ix'lligerent to whicli t he>
belong, and so place their stay, revictualling and departure under the same strict rules
IS are imposed upon men-of-war. This wonid not be reasonable. W" must have a precis*

1M».«
jj

^
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nilf biiili to avoid .iny ditruulty Ivtwi'i'ii iKMpital ^liifw and neutral |M)rt authorities a>

w»'ll .i> .my lontplaiiit on thr part of iM-lliRiri'nts. Apart from this, thfsc inihtary hospital

»hip> will natur'''v !)«• trt-atcd like m-'n-of-war. notably with ropi'it to flu- advantage

of cxtcrritorialitx Ihc -.tatii> of military hospital ships minlit tlifrt'fori' Iw ri'Kulatetl

as follows :

Military hospital ships, that is to say, ships construrtetl or ussiKncd f)y States,

specially and solely with a view to assist the wouiide<l, sick ami shipwrecketl,

the names of which have iK-en communicated to the lx'lli«erent Powers ar the

commencement or during the course ot hostilities, and in any case Ik'fore thi'y are

einployeil, shall l)e resin-cted and cannot !«• i .iptured while hostilities last.

These ships, morec'cr, are not on the ^.lme footing as men-of-war as regards

their stay in a neutral port. (Article i.)

HdSHITAL Smi's <IH HkLLU.KKENTS, OIHER T11.\S (ioVlRNMhM Ntsstis

The thirteenth additional article of l.^tiH deals with hospit.d ships that are I'lpiipjx'd

at till' expense ot relict societies. We preserve the provision as rej;ards them with a few

incxlihcations. The societies meant are those officially recoKni/.ed hy each belliRerent
:

the e.\pres>ion used in Article 15 is too va^jue and at the same time amhiKiums. The word
' neutral ', used therein to define the status of tlii'se vessels, is avoided for the reasons

given ill onnexion with the precedinK article.

I"inallv,thc sanu' notification from belligerent to belligerent is prescrified as formilitary

hospital ships, and for the same reason.

The provision of Article I.J has f>een supplemented in a Msefiil way by granting to boat>

which intlividuals may wish to devote to the hospital service the same immunity from

the moment they present the same guaranties. This may be a valuable resource, for in

several countries owners of pleasure yachts have expressed their intention of devoting

them to the hospital service in time of wa'.

Hospital ships, equipped wholly or in part at the expense of private individuals or

officially recognized relief stx-ieties, shall likewise f>e respected and exempt from

capture, if the belligerent Power to which they belong has given them an official

commission and has notihed their names to the hostile Power at the commencement of

or during hostilities, and in any case before they are employed.

These ships shall be provided with a certificate from the competent authorities,

declaring that they had been under their control while fitting out and on final depar-

ture. (Article 2.)'

Nkitral Hospital Ships

The future will tell wliether neutral relief work will take place in naval wars and il

so to what extent. We confine ourselves to saying that it is projxT Uider conditions tli.it

appear to carry ^ati^tactor\- guaranties. Such relief vessels must be furnished fiy then

Government wilii .in oltici.il ( ommission .vhidi shall only fie granted upon knowledge ot

the exclusively hos[)it.d cli.iracler of the vessels, iind their nanus must be maile km un

to the bi-liigerent Powers.

There WIS some thought of reiiuiriiig neutral liospit.il sliips to pl.ice themselves umli 1

the direct authority of one or other of tlu' belligerents, hut iMie'iil study has coiiviii.nl

us that tlii^ would le.id to serious dithculties. Wliat Hag would these ships Hy ? Would

It not be suiiiewliat inconsistent with ttu' loiiiept of luutralitv for a ^llip withaiioflui.il

^1
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coinmisMiiii to Ih- im:«.rp>r.itc»l in Iht ih.w ..( mn- (,; th.- l«lliK.rftit-, .' It Mt-mi'd to us
suthiiint to h.ivf tli.-M- vv>M-U, whi.h .uf piiiiianly uiul.r thr a.ntn.l ..f ihf (.ov.rnni.nt
(r .m whiili tliry havr rt'Ofiv.d thtir r(.mini>^ii)ii>, sul.jtct.ij to thr autliority nf tli.

Ik ..Ktnnts tn thi- extt-nt provulnl m Niim ! ^ li.luw.

Hospital ships, .•quipped wholly or in n.irt at tho txp.nv of priv ite individuals
or othcially rccognuod soci.'tu-s of niutral countries, ^hall bo ropc-ct.-d and ex.niut
from capture, if the neutral Pow.r to whu h th.y belong has given them ,in official
commission and has notified tlieir nam.'s to ihr I.elligerent Powers at the commence-
ment of or during hostilities, and in any ca>e l)efore they are .inployed. (ArticK^ 5.)

Kn.Ks COMMON In MnsfilAI, SlIlHs

ilie immunity granted to tli- ships ju>t spnkm ul i> not based on their own int.r-Ms
but .in the interests of the vulims ,,f war to whom thev purpo>e carrying relief; and
these interests, however worthy of respect, must not . alise us to lose sight of the purpose
of warfare. Ihis twofohi i(Ua explains two series of provisions.

In the tirst place the humanitarian puri)o>e must not be entirely selfish. The shipsm .iue-.tion should offer their assistanc.' t.i the vi. tims of war without distinction as to
nationality. This d.ies not apply ah.iie to neutral >hips which, for .'xample, give charit.dih
aid to both parties; 11 applies with (((ual force to tli.> vessels of the belligerents. In
this way the immunity which is granted tlimi hiuls ,ts justification. Each belligerent
yields up the right of capturing vessels of ttus description belonging to its adversary and
this renunciation is prompted both by a charitabl.- motive and by a well-understood
self-interest, since when an opportunity ari.ses th.se vessels will render service to their
own sailors as well as to those of the enemy.

It must be perfectly underst.M.d that these vessels are not to serve any other purpose
tiiat they cannot under any pr.text li.' directly or indirectly employed to further any
military operation; as gathering inf..rmati.)ii, carrying dispatJhes, or transporting troops,
arms, or munitions. The contracting (..ivernnunts in signing the proposed convention
engag.' their honour in this sense. It w..uld hr perfidy to disregard it.

While holding scrupulously to their ciiaritabh role, hospital ships must in no way
hamper the movement: ..f the bellig.rents. The latter can demand, accept, or refuse their
help. They may order them to move .)ff and in so doing they may determine in what
direction they shall go. In the latter case it may sometimes seem necessary to put a
commissioner on boird to ensure complete execution of the orders given. Finally, in
particularly serious circumstances the rights of the belligerents may go to the length of
detaining hospital ships

;
as f..r inst.mce when necessary to preserve absolute secrecy

of operations.

In order to obviate disputes respecting the existence or the meaning of an order
It IS desirabl.' that the belligerent should record the order on the log of the hospital
ship. This, however, may not always be possible ; the condition of the sea or extreme
urgency may preclude this f.irmaiity

; and so its perf.irmance ought not to be absolutely
r. .luisite. The hospital ship woukl n..t W permit ad t.. invoke the absence of such a record
fr..m its log in order t.. justify it in .lisregarding th.' orders receiv.d. if these orders
Could be proved m another wav.

It h.is sometimes been prop.ised t.) hx upon special signals for ships asking for relief
aiul for hospital ships offering it. I'he Cmimission l)elieves that no special provision

M 2
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is necessary on this point, that the ' international signal code ' as adopted by all navies

is sufficient for the end in view.

Finally, it goes without saying that the belligerents should have the right to control

and search all hospital ships without exception. Theymust be able to convince themselves

that no abuse is committed and that these ships are in no way diverted from their charitable

commission. The right of search is here the necessary counterpart of their immunity and

it should not be surprising to see it applied even to Government vessels. These vessels

would be searched and captured if left under the rigime of the common law ; search there-

fore does not injure their situation ; it is merely a condition of the more favourable status

ijranted them.

It is proper to (>bserve that searching hospital ships is important not only to sec that

these vessels do not depart from their r61e, but also to ascertain the condition of the

wounded, sick, or shipwrecked who may be on board, as will be hereafter explained in

connexion with Article 9.

The provision-, here reproduced are almost textually borrowed from paragraphs 4,

5, 6, and 7 of th-' thirteenth additional article; we have merely extended them to all

hospital ships wi.hout distinction inasmuch as we grant immunities to all ships.

The shi-is mentioned in Articles i, 2, and 3 shall afford relief and assistance to

the wound -d, sick, and shipwrecked of the belligerents without distinction of nation-

ality.

The Governments undertake not lO use these ships for any military purpose.

These ships must in nowise hamper the movements of the combatants.

Du-ing and after an engagement they will act at their own risk and peril.

Tlie belligerents will have the right to control and search them ; they can refuse

to iieip them, order them off, mnke them take a certain course, and put a commissioner

on board ; they can even detain tb "i, if important circumstances require it.

.\s far as jwssible the belligereni- shall enter in tlie log of the hospital ships thi'

orders which they give them. (.Article 4.)

Distinctive Signs of Hospital Ships

Hospital ships ought to make their character known in an unmistakable manner ;

they have the greatest interest in so doing. We have taken the provisions of paragraph 3

of the I2th additional article and paragraph 3 of Article 13, slightly modifying the

wording which is no longer suitable for vessels of the present day.

.Vll vessels devoted exclusively to hospital service are to have a band of green or red

of the breadth indicated. .\s this might be impos-iible for their boats as well as for yacht>

or small craft which may be used for hospital work, these shall be similarly banded in sucli

))roportions as their >liinensions permit.

These vessels shall make themselves known by hoisting their own flag together witli

the white flag with the red cross jirovided by the Geneva Convention. The rule which i-

l.iid down for us by that Convention applies to all hospital ships whether enemy or neutral.

The difhculty raised in the r .i-^e 1 if the latter is done away, as is e.\i)lained above in connexion

with .Article .5.

Military hospital ship> shall be distinguished by being painted white outside with

a horizontal band of green ahovit a metre and a half in breadth.

The ships mentioned in .Articles 2 and 3 shall be distinguished by In'ing painted

white (jiit~ule with u hori/onlal band of red about a metre and a half in breadth.
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The boats of the ships above-mentioned, as also small craft which may be usedfor hospital work, shall be distinguished by similar painting
^

All hospital ships shall make themselves known by hoisting, with their nationalflag, the white flag with a red cross provided by the Geneva Convention (ArticI^sO

Neutral Merchant Vessels
We have to d.. lure with neutral vessels that happen for the time being to be transporting

shipwrecked, wounded, or sick, whether they have been specially chartered to do so orhave chanced to be in a position to receive th->se victims of warfare. Strictly under the
law, such vessels carrymK the wounded, sick, or shipwrecked of one belligerent could on
meeting a war-ship of the other belligerent, be considered fair prize for helping the Power
whose nationals they were carrying. But every one is agreed that this harsh consequence
should be prevented, and that these vessels should not suffer punishment for their charitable
aid, but should b, left their freedom. Here we see emphasized the advantage of avoiding
the term ' neutrality ' in describing the immunity from capture granted to certain ships •

t.T otherwis^e we should have to use a very strange form of speech in declaring that thj
neutral ships of which we are speaking are ' neutralized '.

On the other hand, these vessels cannot rely on the charitable co-operation they
extend to escape the consequences of unneutral service. Such a case would be presented
If they earned contraband of war, or if they violated a blockade. Thev would be liable
to the usual consequence of such acts.

In brief, a neutral ship does not alter its status as a neutral one wav or another by
carrying wounded, sick, or shipwrecked. Probably this is what was meant by the second
paragraph of Additional Article 10, but the phraseology employed was not clear and
as we know, the Bntish Government sought an explanation. The provision which wenow submit IS in harmony with juridical principles and with the interpretation agreed
upon between the British and French Governments in 1869.1

Neutral merchantmen, yachts, or vessels, having, or taking on board, sick, woundedor shipwrecked of the belligerents, cannot be captured for so doing, bu Zylreliable to capture for any violation of neutrality they may have committed. (Article 6
)

It will be noticed that we an- not proposing any article covering the case where a
merchant vess..| of one of the belligerents is carrying sick or wounded. In the absence
of such a i)rovision the common law pri^vaiis and the vessel is, consequently, exposed to
capture.

1
his seems logical and correct in principle. Paragraph one of the tenth additional

article allows the ship, if ciurged exclusively with removal of sick and wounded to he
protected by neutrality '

; it would n(,t 1,.. so where there were passengers and goods
besides the sick or wounded. We hav not deemed this a proper distinction.

Minilarly, the Commission <lnes not propose for adoption any text corresponding to
the Oth additional article, a> the ca.sr provide.l for therein seemed included in those
alrea.ly dealt with and accordingly to reciuire no special mention. That article deals
with boats winch at their own risk and peril, during and after an engagement, pick up
the shipwrecked or woun<l..<l, or whicli having picked tlu^m up, cmvev them on board
a neutral or hospital ship. If these boats belong to the neutral or hospital ship, they have
t!ie same character as their ship

; the\- cannot be captured under the rules already laid

' I.ctlcr of the i:,irl ot (-'l.iriiulnii nl |,inu,ir\ .'i, iSih,
I'l tlie li>ll()winK Foliru.iry .-i.tli.

iii.l reply ot Prince de la lour d'Auvor^ne
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down. If, on the other hand, they belong to a war-ship or merchantman of one of tlie

belligerents, they may be captured by the other belligerent. No special circumstance

appears to exist in their case to remove them from the application of 'he principles oireafly

stated, which appear to us to cover all probable cases. We have thus dealt with the

sixth p()int of Count Mouravieff's circular.

THE MEDICAL PERSONNEL
There is no need, theoretically, to concern ourselves with the medical personnel on

board a hospital ship ; as the ship itself is respected, the personnel it carries will not be

disturbed in the discharge of duty. But the case will be different with a war-vessel that

falls into the power of the enemy and has on board a medical staff ; we may also imagine

an enemy merchantman carrying sick and wounded with physicians and nurses to care

for them. It would be well to decide, by analogy with land warfare, that whenever a ship

is captured, the medical personnel thereon shall be inviolable, or in other words, shall not

be made prisoners of war. The terms ' neutral ' and ' neutrality ' should be eschewed in

speaking of persons as well as of ships.

Ihe personnel should continue to perform their functions so far as ner^.^sar^•.

Possibly the victor may not have at his disposal a sufficient number of physicians and

nurses to take care of the sick who have fallen into his power.

It is well to lay down the principle that the medical personnel in the hands ol tlu

en.my are not prisoners of war, but not to say just when they will have the right to lea\ i

.

This point must be left to the tliscretion of the commander-in-chief, as circumstances

var\ and do not well lend themselves to precise regulation. The commander, of course,

mu-t he imbued with the knowledge that he has no right to detain them arbitrarily, sine,

they are not prisoners of war.

Lastly, we must ensure that thi> personnel be paid for the time during which tli. \

arc detained with the enemy.

We may have some hesitation as to the amount of this pay. Shall it be what tli.

physicians who are detained had in their own army, or what physicians of the same grad.

in the enemy's army receive ? The stricter view is that it should be only the lower tigur. .

It has, howeve;-, seemed simpler and fairer to allow the physicians the enjoyment of tli.ir

salaries intact, without entering into details about salaries prevailing with the helligereni

in whose hands the physicians are.

The text proposed below is taken from the seventh and eighth additional artiil. -.

which have been changed in but a few points.

The religious, medical, and hospital staff of rny captured ship is inviolable. ,111!

its members cannot be ma.le prisoners of war. On leaving the ship they take with

them the objects ;uid surgical instruments which are their own private propertx'.

This staff shall continue t.i discliarg.' its duties while necessary, and can afterw.ir.l-

leave when the tommander-in-chief ..insiders it possible.

The hi'llig.r.nts must guarantee to the said staff when it has fallen ii.t.i iIimi

hands the enjtiyment of their salaries intact. (.Article 7.)

WOUNDED, SRK, OK SHIPWRECKED

The general fundamental principle of the Geneva Convention, which is that th. n

.xists an obligation to give succour to the \i.tims of military operations, is one tli.r.

should be applied alike to war on land and war on sea. This idea has been given appli. ati.m
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in connexion with hospital ships (see Article 4, paragraph i). It also finds expressionm the first paragraph of Additional Article 11 (our Article 8).

Sailore and soldiers on board when sick or wounded, to whatever nation thev
Deiong, shall Ix; protected and tended by the captors. (Articles.)

In the provisions submitted to the Conference by the Commission, we have spoken of
wounded, sick, and shii)wreck.(l, not of victims of maritime warfare. The latter expression
although generally accurate, would not always be so, and therefore should not appear.
The rules set forth are to be applied from the moment that there are wounded and
sick on board sea-go^ng vessels, it being immateri.d where the wound was giv.n
or the sickness contracted, whether on land or at sea. Consequently, if a vessels
duty IS to carry by sea the wounded or sick of land forces, this vessel and these sick and
wounded come under the provisions of our project. On the other hand, it is clear that
If sick or wounded sailors are disembarked and placed in an ambulance or a hospital,
the Geneva Convention then applies to them in all respects.

As this observation seems to us to respond fully to the remarks made in the subcom-
mission on this point, we think it unnecessary to insert any provision dealing especialh
with it.

- e .

The status to be given the wounded, sick, and shipwrecked has given rise to considerable
controversy and even to the somewhat confused rules of the additional articles S,,.
Article (,, paragraph 3 ; Article 10. paragraph i ; Article 11, paragraph 2 ; and Articl, i ;,

paragraph 8. It seemed to the Commission that the difficulty arose mainly out of the
fact that the very simple general principle to be applied to the different cases had been
lost sight of. This principle is as follows : a belligerent has in his power hostile combatants
and these combatants are his prisoners. It matters little that they are wounded -i.k
or shipwrecked, or that they hav( been taken on board a vessel of "any particular'kind'
These circumstances do not affect tlu'ir legal status. This is the governing principle, and
its apphcatKm is not always consistent with the articles of 1808. A beUigerents hospital
ship takes on board the sick, wounded, or shipwrecked of its own nationality and carries
them to a port of its own country

: why should not th>se be as unrestrained as those
who are puked up by an ambulance ? The last paragraph of the 13th additional
article says, however, that the wounded and shipwrecked taken on board hospital
ships cannot serve again during the war.

If we suppose that the same hospital ship, with sick, wounded, or shipwrecked of it-
own nationality on board, meets a cruiser of the enemy, why would not the latter he
justified in considering as prisoners (,f war the combatants thus coming into its p<,wer '

There are some among the combatants, such as the sick and wounded, who have a right
to special treatment, and towards whom the captor has certain duties ; the.\- are none
the less all prisoners of war. The additional articles admit this to the e.\tent"of making
such combatants incapable of further service in the war (Article to, paragraph I. and
Article 13, towards the end). But this provision does not offer a suftici.nt guaranty.

The cruiser therefore remains free to act accortling to circumstances ; it may keep
the prisoners, or send them to a port of its own country, or to a neutral port, or, in case
of need, when there is no other port near, to one of the enemy's ports. It will also take
the last-mentioned course when there are only sick or wouniled wlmse condition is serious.
It will not be interested in burdening itself or its own country with the sick and wounded
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of the enemy. It will therefore generally be the case that hospital ships or others having

sick and wounded will not be diverted from their destination. Both humanity and the

interest of the belligerent will enjoin this course. But the right of the belligerent cannot

be ignored. The wounded or sick who are thus returned to their country cannot serve

during the continuance of the war. It is unnecessary to add that if they should be exchanged

their status as prisoners of war at liberty on parole would cease, and they would resume

their freedom of action.

The shipwrecked wounded, or sick of one of the belligerents who fall into the

power of the otht. .- prisoners of war. The captor must decide, according to

circumstances, whet, -r / keep them, send them to a port of his own country, to

a neutral port, or even to an enemy port. In this last case, prisoners thus repatriated

cannot serve again while the war lasts. (Article 9.)

The last provision remaining to be spoken of has no corresponding one in the additional

articles. It deals with the case of the shipwrecked, wounded, or sick who are landed in

a neutral port. This case must be provided for, both because it will naturally happen

quite frequently and may, in the absence of a precise rule, give rise to difficulties. Of

course a neutral Government is not bound to receive within its territory the sick, wounded,

or shipwrecked. Can it do so even, without failing in the duties of neutrality ? The

doubt arises from the fact that in certain cases a belligerent will often court danger in

getting rid of the sick and wounded who encumber him and hamper him in his operations :

the neutral teuitory will thus help him to execute his hostile enterprise better. Neverthe-

less, it has seemed that considerations of humanity ought to prevail here. In most cases

the disembarkment of the sick and wounded picked up, for instance, by hospital ships or

merchantmen wou'd be purely an act of charity, and if this were not done the suffering

of the sick and wounded would be needlessly aggravated by prolonging the passage so as

to reach a port of their own nation. It may happen too that the wounded and the sick

thus landed will belong to both belligerents. The neutral State which has consented to

the disembarkment is obliged to take the necessary measures to the end that his territory

may serve the victims of the war only as an asylum and that the individuals thus harlxmred

shall not he able to take part in the hostilities again. Tliis is an important point, especially

in the case of the shipwrecked.

Lastlv, it is rle.ir that theexpenses occasioned by the presence of these sick, wounded,

or shipwrecked oiiiiht not to be borne eventually by the neutral State. They should be

refunded by the *^tate to which the individuals beionp.

The shipwrecked, svounded, or sick, who are landed at a neutral port, with the

consent of tlie local authorities, must, uiiless an arrangement is made to the contrary

between the neutral State and the belligerent States, be guarded by the neutral State

so as to prevent tlum again taking part in the operations of the war.

rhe expense-, of tending them in hospital and interning them shall be borne by

the State to wliiih the shipwrecked, sick, or wounded belong, (.\rticle 10.)

The Commission does not offer any provision corresponding to Additional Article 14.

It was .igreed witlujiit debate that this article should be dropped. Doubtless it may
unfortunately liaiipen that the rules laid down, if made obligatory, will no always be

obeyed, and that more or less serious abuses will be committed. Such regrettable act=

will entail the ordinary penalties of the law of nations ; they cannot be prevented by

a special provision which would be of a nature to weaken the legal and moral force of

the preceding ii:k-



DECLARATION (IV, i) FORBIDDING THE LAUNCHING OF
PROJECTILES AND EXPLOSIVES FROM BALLOONS*

The undersigned, plenipotentiaries of the Powers represented at the International
Peace Conference at The Hague, duly authorized to that effect by their Governments
inspired by the senUments which found expression in the Declaration of St. Petersburg
of November 39 (December 11), 1868.

Declare that :

The contracting Powers agree, for a term of five years, to forbid the throwing
of projectiles and explosives from balloons or by other new methods of similar nature

The present Declaration is only binding on the contracting Powers in ca. e of war
between two or more of them.

It shall cease to be binding from the time when, in a war between the contracting
Powers, one of the belligerents is joined by a non-contracting Power.

The present Declaration shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
A prods-verbal shall be drawn up on the receipt of each ratification, a copy of

which, duly certified, shall be sent through the diplomatic channel to all the con-
tracting Powers.

Non-signatory Powers may adhere to the present Declaration. For this purpose
they must make their adhesion known to the contracting Powers by means of a
written notification addressed to the Netherland Government, and by it communicated
to all the other contracting Powers.

In the event of one of the high contracting Parties denouncing the present Declara-
tion, such denunciation shall not take effect until a year after the notification made
in writing to the Netherland Government, and by it forthwith communicated to all
the other contracting Powers.

This denunciation shall have effect only in regard to the notifying Power.

In faith of which the plenipotentiaries have signed the present Declaration, and
have affixed theis seals thereto.

Done at The Hcj-ue, July 29, 1899, in a single original, which shall remain deposited
in the archives of the Netherland Government, and copies of which, duly certified,
shall be sent through the diplomatic channel to the contracting Powers.

[Here follow signatures.]

' Pruce^-ierl'aux. pt. i. appendix, p, 2.). K„r tlu- report on this I it'claration, see /--i/, p. i -.-, am! for
tlic icirrispunihiis Dcclar.itu I iw"/, sec /"os/, p. S8.'*.



DECLARATION (IV. 2) CONCERNINC. ASPHYXIATING GASES '

The undersigned, plenipotentiaries of the Powers represented at the Inter-

national Peace Conference at The Hague, duly authorized to that effect by their

Governments,

Inspired by the sentiments which found expression in the Declaration of St. Peters-

burg of November 29 (December 11), 1868,

Declare that :

The contracting Powers agree to abstain from the use of projectiles the sole object

of which is the diffusion of asphyxiating or deleterious gases.

The present Declaration is only binding on the contracting Powers in the case

of a war between two or more of them.

It shall cease to be binding from the time when, in a war between the

contracting Powers, one of the belligerents shall be joined by a non-contracting

Power.

The present Declaration shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

A priices-verhal shall be drawn up on the receipt of each ratification, a copy of

which, duly certified, shall be sent through the diplomatic channel to all the con-

tracting Powers.

Non-signatory Powers may adhere to the present Declaration. For this purpose

they must make their adhesion known to the contracting Powers by means of a written

notification addressed to the Netherland Government, and by it communicated to

all the other contracting Powers.

In the event of one of the high contracting Parties denouncing the present Declara-

tion, such denunciation shall not take effect until a year after the notification made

in writing to the Netherland Government, and by it forthwith communicated to all

the other contracting Powers.

This denunciation shall have effect only in regard to the notifying Power.

In faith of which the plenipotentiaries have signed the present Declaration, and

have affixed their seals thereto.

Done at The Hague, July 29, 1899, in a single original, which shall remain

deposited in the archives of the Netherland Government, and copies of which,

duly certified, shall be sent through the diplomatic channel to the contracting

Powers.

{Here follow signatures.]

' I'rhis-vfrluitit. pt. 1, .ipiitmlix, p 31. 1-ur tlit rcjiorl nn tins Dfel.ir.itidii, scr f'r\l, \>. \-:.

*l «i



DECLARATION (IV. 3) CONCIiRNINC KXPANDING BULLETS'

The undersigned, plenipotentiaries of the Powers represented at the Inter-
national Peace Conference at The Hague, duly authorized to that effect by their
Governments,

Inspired by the sentiments which found expression in the Declaration of St. Peters-
burg of November 29 (December 11). 1868.

Declare that :

The contracting Parties agree to abstain from the use of bullets which expand
or flatten easily in the human body, such as bullets with a hard envelope which does
not entirely cover the core or is pierced with incisions.

The present Declaration is only binding on the contracting Powers in the case
of a war between two or more of them.

It shall cease to be binding from the time when, in a war between the contracting
Powers, one of the belligerents is joined by a non-contracting Power.

The present Declaration shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
A proch-vnhal shall be drawn up on the receipt of each ratification, a copy of

whi.^h. duly certified, shall be sent through the diplomatic channel to all the con-
trr.cting Powers.

Non-signatory Powers may adhere to the present Declaration. For this purpose
they must make their adhesion known to the contracting Powers by means of a written
notification addressed to the Netherland Government, and by it communicated to all
the other contracting Powers.

In the event of one of the high contracting Parties denouncing the present Declara-
tion, such denunciation shall not take effect until a year after the notification madem writmg to the Netherland Government, and by it forthwith communicated to all
the other contracting Powers.

This denunciation shall have effect only in regard to the notifying Power.

In faith of which the plenipotentiaries have signed the present Declaration, and
have affixed their seals thereto.

Done at The Hague, July 29, 1899, in a single original, which shall remain
deposited in the archives of the Netherland Government, and copies of which,
duly certified, shall be sent through the diplomatic channel to the contracting
Powers.

[Here follow signatures.)

' Ptoch-verbain. pt. i, appendix, p. j8.
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Report to the Conference from the First Commission on the Declara-

tions and on Limitation of Armed Forces and War Budgets '

(Reporter, Mr. van Karnebeek)

It lias been tlif work of tin- First Coniinission lo exaniinf thf first four t()j)ics of the

circular of his Excellency Count Mouravieff. For the purpose of studying the second,

third, and fourth (luestions, which relate to engines of warfare, two subcommi>sions

were formed, one for military matters, the other for naval ; while the first topic of Count

Mouravieff, limitation of armaments, was reserved for the full Commission.

I. The labours of these two subcommissions have resulted in bringing out only three

points which could secure an affirmative vote Ly the Commission in favour of international

engagements :

1. A prohibition against launching projectiles and explosives from balloons, or

by other new methods of similar nature.

This agreement, which is only for a term of five years, was adopted by a unani-

mous vote.

2. A prohibition of the use of projectiles, the sole object of which is the diffusion

of asphyxiating or deleterious gases.

This lacked one vote of unanimity ; but six of the affirmative votes were thus

cast only on condition of unanimity.

3. A prohibition of the use of bullets which expand or flatten easily in the human
body, such as bullets with a hard envelope which does not entirely cover the core or

is pierced with incisions.

The Commission, consequently, proposes to the Conference a Declaration or an

agreement carrying an engagement on each of the three points mentioned. It is unanimous

in favouring the first. As to the second, the vote taken in the Commission stood seventeen

vctes in favour 'Germany, Austria-Hungary, Denmark, Spain, France, Italy, Japan (upon

condition of unanimity), Montenegro, Netherlands, Portugal, Roumania, Russia, Serbia.

Siani, Switzerland, Turkey, Bulgaria], against two [United States of Arrerica and Great

Britain . It supports the third by a vote of sixteen [Germany, Austria- Hungary, Denmark,

Spain, France, Italy, Japan, Montenegro, Netherlands. Roumania. Russia, Serbia. Siaiu,

Switzerland, Turkey. Bultrari.i]. against two 'Uniti'd StatiS(>f America and Great Britain .

Portugal did not vote.

II. In view of the imjiortant bearing of these three topics on budgets, the two sub-

commissions spent a long time trying to reach some agreement to prevent, if only fiT

a limited time, the introduction of new types and calibres of rifles and cannon ; but the

more or less detailetl jJropoMtions discussed all encountereil objections, partly based nii

the impossibility of obtaining before this Conference adjourns instructions suffici(ntl\

precise for decisions which would have practical value. Examination of the various

proposals advanced has witlmut exception shown that a determination of these questioii>

cannot be had without a previous technical study in most of the countries, made willi

minuteness and based on testf.

Confn .ited by this difficulty, the Conmiission has had to confine itself to propo>in^.' tn

the Conference that it reconmund to the Governments represented that tluy vmdi rt.ikr,

' fr^ii^s verhilti.x, pt. l, p. '>!.
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™ns IntTrr^ T'^'^
°1!'''' P'""'^"'' ''^"'^^'' ^'*' '''"^"« »" ""« "^"d naval

f^H ;„ .7^ .^ 5 '^ Pr"*''''' ** '°'"*"'" '*'^' ^""''^ ^•''^^'^•'^ unanimous acceptanceand m,ght be the subject of an engagement in a future Confennce, Perhaps the debate!recorded m the minutes of the two subcommissions • may be of use in thes, studios
This proposal received the unanimous vote of the Commission »

III. An examination no les. conscientious has been given to the possib.litv of fixing
the effective military and naval forces and also the military budgets pertaining t„ tlum

Propositions to that end were submitted by Russia. The first proposed to fix for
a term of five years the present number of troops maintaine.l in .ach mother country
that IS to say, colonial troops not being included, and to limit for the same perio.l -he
military budgets to their totals at the present time.

This proposition was referred to the first subcommissio,,. where it was first
exaniined and disrussed in a special technical committee composed of Colonel' Crossvon Schwarzhotf, Captain Crozier. Lieutenant-Colonel von Khuepach, General MounierGenera Mr John Ardagh, General Zuccari. Colonel Coanda, Colonel Gilinsky, and Colonel
Brandstrom. rhis committee after a thorough discussion reported that, with the exception
of Colonel Gilinsky, they were unanimously of the opinion :

nf .S;,.*''^'
it would be very difficult to fix, even for a term of five years, the numberof effectives without regiilating at the same time other factors of nltionkl defence

ment the f2;t"'^' I'.r" ^^ *1"'"-' ^* '^''^'^^' '° "-'^^^^^'^ ^y an intemationd agre;.

principt ""
'"''• ^ ** '' °'«^"*'«' '" ^''"y '°""try upon a diffm^t

Hence, the committee .xpiesM.! it. r, «ret that it could not advise acceptance of the
propositK.n

;
but the majority of it> members thought that a more thorough study of

the (luestion ny the Governments tiiemselves would be desirable
In view of this report, theCommission.toi.sgreatregret.is able only ...giveexplanation

of the impossibility of arriving, in this Conference, at a positive and immediate aRreenient
upon the subject of effective forces and military budgets, but it adds that it hopes that
the Governments themselves will resume the study of the questi..ns raised in the fir^t
topic of the circular of Count Mouravieff.

The belief that from a gen.Tal point of view it is nevertheless important to place
a check upon military annaments and to urge that the solution of this qaestion be given
the most serious attemi.,n, was manifest in the Commission. Consequently after it
unanimously adopted the proposals of the technical coi.tm.ttee, the Commission further
;iaopted, also unanimously, to express this belief, a resoluti.m proposed by the first delegate
of France in the following terms :

nr.Jnt ^T"*'"*'."" '^ "^ "'''".'"" '''" ""' r^'^^triction of military charges, which are atpresent a heavy burden on the world, is extremely desnable for the inceas.- of thematerial and moral welfare of mankind.
">-.i-a.L 01 tne

The Commission accordingly proposes that theConferenc, t.jo, aCo^n this resolution »

IV. The other Russian proposition had reference to naval armaments and suggested
acceptance of the principle of fixing th.' total expenditures for a term of three years
leaving to each Government the liberty of fixing its budget at the point whi.li seems to

' Ibid
,
pt. li, pp 4: el ,</. ana ,.,.,, s,,j. . s.T ,.,n No. ,.

Itir rt.solutic.n ,ii>pr.irs in tlit- J-in.i! .\( t. ihul.
mill, p, .M.
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it dt-sirable. but with an tntsagt-nunt that when this budget is rtxed and communicatfd,

it cannot b.- Incrt-aswl during thf thrtt-year pt-riod.

Thi^ proposition, tcx), m.t with difficulties in the sub<-ommisMon charKcd witli its

examination Bisid.'s such as would eventually present themsi'lvi>s in connexion with

the manner of putting such a project into execution, a serious obstacle was said to exist

in countries with parliaments where the legislative assemblies have the right of voting

the budgets.

However d.sirous the Commission may have been to pnKreed in the way pointed out

by th.' Russian pro|H)sition. it was constrained to recognize the fact that it found itself

unable to arrive at a solution of this problem, which is one that would require a thorough

inquiry on the part of the various C.overnments if called upt)n to declare their p.«*itions

through instructions ; and for this the necessary time would b«' lacking during llii-

Conference.
. i.

The Commissi(.n has therefore agreed to relegate this question, together with that

concerning land forci-s. to the Governments, in order that the latter, if they deem it

advisable, may in their study of these questions take into consideration the proposals

which have here been made.

The Commission submits tlii> idea for the approval i>f the Ctmference.

' Sec lu-H Nc) 4. '"o/i', p. ii.
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178 RESERVATIONS TO THE 1899 CONVENTIONS

RESERVATIONS AT SIGNATURE*
CONVENTION I

Roumania. Under the reservations formulated with respect to Articles i6, 17, and

19 of the present Convention (15, 16, and 18 of the project presented by the conunittee

on examination), and recorded in the prods-verbal of the sitting of the Third Commission

of July 20, 1899.

Extract Jrom the prods-verbal :

The Royal Government of Koumanui being completely in favour of the principle of facullativr

arbitration, of which it appreciates the great importance in international relations, nevertheless

<locs not inteml to umlortake, by Article 15, an engagement to accept arbitration in every case

tliere provided for. and it Iwlieves it ought to form express reservations in that respect.

It can not therefore vote for this article, except under that reservation.

The Koy.il C.overnment of Koumania declares that it can not adhere to Article 16 except with

the express reserv.ition, entered in the procd-verbal. that it has decided not to accept, in any case,

an international arbitration for di.sagreements or disputes pre\ious to the conclusion of the present

Convention.

The Koyal Government of Koumania decLires that in adiicnng to Article i« of the Convention.

it makes no ingagenunt in regard in obligatory arbitration."

Serbia. Under the reservations recorded in the procis-vcrbal of the Third Commission

of July 20, 1899.

lixtract from the proch-verbal

:

In the name of the Koyal Government of Serbia, we have the honour to declare that our adop-

tion of the principle o' Rc«)d offices and mediation does not imply a recognition of the right of tliird

States to use these nie.ins except with the extreme reserve which proceedings of this delicate nature

n'i|uire.

We do not .idmit gocKl offices and mediation except <m condition that their character of purely

iriendly counsel is maintained fully and completely, and we never couKi accept them in forms

and circumstances such as to impress upon them the character of intervention.'

Turkey. Under reservation of the declaration made in the plenary sitting of the

Conference of July 25, 1899.

lixtritit tr'^m the pr<'ii's-i irbut :

The Ottoman dl•l^^;.ltlon. lonsideriiig that the work of this Conference has been a work of high

loyalty ami huni.initv, destined solely to assure general peace by safeguarding the interests and

the rights of e.ich .,111
, d< l.ires, in the name of its Government, that it adheres to the project

just adopted, on the tollowin^ conditions ;

I It i> fftrmallv under-itoml that recourse to i;o(.k1 oIIilcs .ind metliation. to commissions oi

inquiry and arbitr.ition is purely facultative and could not in anv case assume an obligatorv

( haractcr or (let;ener.ite into intervention ;

2. The Imperi.d Governnunt itself will be the jud^c ol the cases where its interests '•.ouUl

permit it to admit these methods without it> abstention or refusal to have recourse to them helm;

C(jn-iidt'red by the r-ignatory St.ites as an unfriendly act.

It Koes without sayinu th.it m uo > .cse could the means in question be .applied to iiuestion^

concerning interior regulation.*

' l'r:>cf^-veriia\tx, pt. i. appendix, pp. 31, 34. All these reservations, c.-cept that ol Turkey, w. i-

maintained at ratilication.
" Declaration of Mr. Beldiman Ibid., pt iv, pp. 48, 49.
' Declar.ition of Mr. Miy.itovitch. Ibid., p. 47.
• DcLlaration ol Turkhan Pasha. Ibid., lit. i, p. 70. Thia reservation doe^ not appear m ti:i

instrunuiit of r.itification.
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United States. Under reservation of the declaration made at the plenary sitting

of the Conference on July 25, 1899.

Extract from the prods-verbal 1

The delegation of the United States of America on signing the Convention for the pacific settle-

ment of international disputes, as proposed by the International Peace Conference, makes the

following declaration :

Nothing contained in this Convention shall be so construed as to require the United States of

America to depart from its traditional poUcy of not intruding upon, interfering with, or entangling

itself in the political questions or policy or internal administration of any foreign State ; nor

shall anything con*ained in the said Convention be construed to imply a relinquishment by the

United States of America of its traditional attitude toward purely American questions.'

CONVENTION III

Germany, Great Britain, Turkey and United States signed with reservation of

Article 10.*

' Ibid., p. 09. Compare the reservation of the United States to the 1907 Convention I, posl, p. 903.
' It was subsequentlv agreed, on an understanding reached by the Government of the Netherlands

with the signatory Powers, to exclude Article lo from all ratifications of the Convention. U.S. Slalul4s
at Large, vol. 32, p. iS.i;.

N 2
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The Secretary of State to the repr--sentatives of the United States accredited to the

Governments signatories to the Acts of the Hague Conference. i^!i)<j'

DipartmcTit of State,

Washington, October 21, 1904.

Sir: The Pcaci- ConfiTcmc vvhicli asstmbli'd at The Hague on May 18, 1891), marked

an epoch in tlie liistory of nations. Called by His Majesty th- Kmperor of Russia to

discuss the problems of the maintenance of general peace, the regulation of the operations

of war, and the lessening of the burdens which preparedness fir eventual war entails

upon modern peoples, its labours resulted in the acceptance ' y the signatory Powers

of Conventions for the peaceful adjustment of international ii.fficulties by arbitration,

and for certain humane amendments to the laws and customs of war by land and sea.

A great work was thus accomplished by the Conference, while other phase> of the

general subject were left to discussion by another conference in the near future, such .is

questions .affecting the rights and duties of neutrals, the inviolability of private property

in naval warfare, and the bombardment of ports, towns, and villages by a naval force.

Among the movements which prep.ired the minds of Governments for an accord

in the direction of assured peace among men, a hv'i place may fittingly be given to

that set on foot by the Interp.irliamentary Union. From its origin in the suggestions of

a member of the British House of Commons, in 188S, it developed until its membership

included large numbers of delegates from the parliaments of the principal nations, pledg<<l

to exert their influence toward the conclusion of treaties of arbitration between nations

and tnw.ird the accomplishment of iie.iee. Its annual conferences have notably advanced

the high purixtses it sought to realize. Not only have many international treaties ol

arbitration b,cn concluded, but, in the C(/nfer( nee held in Holland in 1S94, the memorable

declar.itiun m favoi<r of a Permanent Court of Arbitration was a foreruimer of the most

important achieveniint of the Peaie Conference of The M.igue in 1899.

The .innu.d < imtereni e of tin- Interparliamt'iitary Union was held this year at St l,oui~.

in appropri.ite i cinnixinii with tlu' world's f.iir. Its deliberations were ni.irked liy tin

same noble devotion to tln' c.nise of peace and to the welfare of humanit\ wh'.ch h.nl

inspired its former meetings. H\- utuiinnious vote of dele|.;ates, .ictive or retired member-

of the .\meriian Conjures-., .mo of everv i)arliaiiient in Europe with two ixceptioiis. the

following resolution was adopted :

Whereas, enlightened jjiiblic opinion and modern civilization alike demand that

differences between nations ihould be .idjudiiated and settled in the same manni r

as disputes between individuals are .iiljuiliciteit, namely, by the arbitrament of

' y-.'M:i;'n Htiiitwn:, of thi Initi.t St.ilr,. e;«.4, p. ui.
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courts in accordance with recognized principles of law, this conference requests the
several Governments of the world to send delegates to an international conference tobe held at a time and place to be agreed upon by them for the purpose of considerine

I. Ihe questions for the consideration of which the Conference at The Haeue
expressed a wish that a future Conference be called.

2 The negotiation of arbitration treaties between the nations represented at
the Conference to be convened.

3- riie advisability of establishing an international congress to convene periodically
lor the discussion of international questions.

IT •'^".^c**''*
Conference respectfully and cordially requests the President of the

United States to mvite all the nations to send representatives to such a Conference

(Jn September 24, ultimo, these resolutions were presented to the President by
a numerous deputation of the Interparliamentary Union. The President accepted the
charge offere ' to him, feeling it to be mobt appropriate that the Executive of the nation
which had welcomed the conference to its hospitality should give voice to its impressive
utterances in a cause which the American Government and people hold dear. He announced
that he would at an early day invite the other nations, parties to tiie Hague Conventions,
to reassemble with a view to pushing forwar;! toward completion the work already begun
at The Hague In- considering the questions which the tirst Conference had left unsettled
with the express provision that there should be a second conference.

In accepting this trust th.' Presitknt was not unmindful of the fact, so vividly brought
home to all the world, that a great war is now in i.roKies>. He recalled the circumstance
that at the tim. vjun, on August 24, iJ<<,>s, Hi. Maj.sty the Emperor of KusMa ;,ent forth
his invitation to .,ie nations to meet in the interests ot peace the United States and Spain
had merely halted in their struggle to il.xisr terms of peace. While at the present moment
no armistice between partie> now ( oiitinding is in sight, the fact of an existing war
is no reason why the nu nsshould relax the ettorts they havesosuccessfully made hitherto
tow.ird the ailoption of rules of conduct wliieh may make more remote the ( bancs of
future wars between them. In iKqu the Cni.rence of Tlie Ha).;ue dealt solelv with the
larger general probhins which confront all nation>. and assumed no function of int< rvmtion
or suggestion in the settlement of the terms of peace betw, en the United Static nml Spain.
It miKht be tie same with a reassembled Conference at the present time. lt> efforts
would naturally lie in the direction of further codification ot the universal ideas ol right
and justice which we call international law : its mission would be to eivc tinm iuturt
effect.

The President directs that you will bring the foregoing considerations to tlu attention
of tlie Minister for I'oreign Affairs of the Government to which you are accredited and,
in discreet conference with him, ascertain to what extent that Governni. iit i> disponed
to act in the matter.

SIhiuM his Excellency invite suggestions as to the character of the qiiotioii.- to be
brouf;lit before the proposed Second Peace Conference, you may say to hini that, at this
time, it would seem premature to couple the tentative invitation thus extend(d with
a catei;orical programme of subjects of discussion. It is only by comparison of views
that a general accord can l>e re.iched as to the matters to be considered by the new con-
ference. It is desirable that in the fornmlatiim of a programme the distinction should
be kept clear between the matters which belong to the province of international law and
lliose which are coiivi ntional as Mween individual GoverMnieiit>. The I-inal Act of

f

I
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the Hague Conference, dated July 29, 1899, kept this distinction clearly in sight. Among

the broader general questions affecting the right and justice of the relation of sovereign

States which were then relegated to a future conference were the rights and duties of

neutrals, the inviolability of private property in naval warfare, and the bombardment

of ports, towns, and villages by a naval force. The other matters mentioned in thf

Final Act take the form of suggestions for consideration by interested Governments.

The three points mentioned cover a large field. The first, especially, louching the

rights and duties of neutrals, is of universal importance. Its rightful disposition affects

the interests and well-being of all the world. The neutral is something more than an

onlooker. His acts of omission or commission may have an influence—indirect, but

tangible—on a war actually in progress ; whilst on the other hand he may suffer from the

exigencies of the beUigerents. It is this phase of warfare which deeply concerns the world

at large. Efforts have been made, time and again, to formulate rules of action applicable

to its more material aspects, as in the declarations of Paris. As recently as April 28 of

this year the Congress of the United States adopted a resolution reading thus ;

Resolved by the Senate and House of Representatives of the United States of

America in Congress assembled. That it is the sense of the Congress of the United

States that it is desirable, In the interest of uniformity of action by the maritime

States of the world in time of war, that the President endeavour to bring about an

understanding among the principal maritime Powers with a view of incorporating

into the permanent law of civilized n.-: -. the principle of the exemption of all private

property at sea, not contraband of wai . I'rom capture or destruction by belligerents.

Approved, April 28, 1904.

Other matters closely affecting the rights of neutrals are the distinction to be madf

between absolute and conditional contraband of war, and the inviolability of the official

and private correspondence of neutrals.

As for the duties of neutrals toward the belligerent, the field is scarcely less broad.

One aspect deserves mention, from the prominence it has acquired during recent times,

namely, the treatme.t due to refugee belligerent ships in neutral ports.

It may also be desirable to consider and adopt a procedure by which Statis

non-signatory to the original acts of the Hague Conference may become adhering

parties.

You will explain to his Excellency the Minister of Foreign Affairs that the present

overture for a second conference to complete the postponed work of the First Conferem ^

is not designed to supersede other calls for the consideration of special topics, such a-

the proposition of the Government of the Netherlands, recently issued, to assenibk fir

the purpose of amending the provisions of the existing Hague Convention with respiH

to hospital shijis. Like all tentative conventions, that one is open to change in the litrlit

of pittCtical experience, and the fullest deliberation is desirable to that end.

Finally, you will state the President's desire and hope that the undying niemorii--

which cling around The Hague as the cradle of the licneficent work which had it-

i>eginnirg in 1899 may be strengtheni'd by holdini; tti' .second Peace Conference in tli.it

historic city.

I am, sir, Ac.,

Jdhn H.w.



THE SECOND PEACE CONJ-ERENCE 183

The Secretary of Stale to the representatives of the United Stales accredited to the

Gnvernments signatories to the Acts of the Hague Conference, 1899'

Department of State,

Washington, Decen.ber 16, 1004.

Sir: By the circular instruction dated October 21, 1904, tlie representatives of the

United States accredited to the several Governments wlu h took part in the Peace Con-

ference held at The Hague in 1899, and which j(/ined in siRning the acts thereof, were

instructed to bring to the notice of those governments certain resolutions adoj)ted bv the

Interparliamentary Union at its annual conference held at St. Louis in September last,

advocating the assembling of a Second Peace Conference to continue the work of the

First, and were directed to ascertain to what extent those Governments were disposed

to act in the matter.

The replies so far received indicate that the propositi(jn has been received with general

favour. No dissent has found expression. Tlie Governments of Austria-Hungary, Denmark,

Trance, Germany, Great Britain, Italy, Luxemburg, Mexico, the Netlierlands, Portugal,

Koumania, Spain, Sweden and Norway, and Switzerland exhibit s\Tnpathy with the pur-

poses of the proposal, and generally accept it in principle, with a reservation in most cases

of future consideration of the date of the Conference and the programme of subjects for

discussion. The replies of Japan and Russia conveyed in like terms a friendly recognition

of the spirit and purposes of the invitation, but on the part of Russia the r"ply was

accompanied by the statement that in the existing condition of things in the Far East it

would not be pra( ticabh' for the Imperial Government, at this moment, to take part in

such a Conference. While this reply, tending as it does to cause some postponement of

the proposed Second Cmfercnce, is deeply ni^retted, the weight of the motive which

induces it is recognized by tiiis Governnn nt and, probably, by others. Japan made
the reservation only that no action should be taken by the Conference relatii'c to

the present war.

Although the pr<)sp<'ct of an early convocation of an august assembly of representatives

of the nations in the interest of peace and harmony among them is deferred for the time

being, it may be regarded as assured so soon as the interested Powers are in a position

to agree upon a date and place of meeting and to join in the formulation of a general plan

for discussion. The President is much gratified at tne cordial reception of his overtures.

He feels that in eliciting the common sentiment of the various Governments in favour

of the pnnciple involved and of tlie objects sought to be attained, a notable step has been

taken toward eventual success.

Pending a definite agrceniint for meeting when circumstances shall pennit, it seems

desirable that a comparison of views should be had among the participants as to the

"^cope and matter of the subjects to be brought before the Second Conference. The
invitation put forth by the Govimment of the L^nited States did not attempt to do more

tnan indicate the general topics which the Final Act of the First Conference of The Hague

relegated, as unfinished matters, to consideration by a future conference—adverting,

in connexion with the important subject of the inviolability of private property in naval

warfare, to the like views expressed by the Congress of the United States in its resolution

/'
'•'H'n l\,l.iti'i:~ f tht- I'tulril SItites, 1904, p t !.



l84 OFFICIAL CORRESPONDENCE LEADING UP TO

m

adopted April 28, 1004. with the added suggestion that it may be desirable to con^idir

and adopt a procedure by which States non-signatory to the original acts of the Ha^uc
Conference may become adhering parties. In the present state of the project, this

Government is still indisposed to formulate a programme. In view of the virtual certainty

that the President's suggestion of The Hague as the place of meeting of a Second Peaic

Conferenci' will be accepted by all the interested Powers, and in view also of the fact that

an organized representation of the signatories of the Acts of 1899 now exists at that

capital, this Government feels that it should not assume the initiative in drawing up
a programme, nor preside over the deliberations of the signatori<s in that regard. It

seems to the President that the high task he undertook in seeking to bring about an

agreement of the Powers to meet in a Second Peace Conference is virtually accomplished

so far as it is appropriate for him to act, and that, with the general acceptance of his

invitation in principle, the future conduct of the affair may fitly follow its normal channels.

To this end it is sugg<'ste<l that the further and necessary interchange of views Ixtween
the signatories (jf the .Acts of 1899 be effected through the International Bureau under

the control of the Permanent Administrative Council of The Hague. It is believed that

in this way, by utilizing the central representative agency established and maintained

by the Powers themselves, an orderly treatment of the preliminary consultations may be

ensured ,ind the way left clear for the eventual action of the Government of the Nether-

lands in calling a renewed Conference to assemble at The Hague, should that coarse be

adopted.

You will brinj,' this communication to the knowledge of the Minister for Foreign Affairs

and invite consideration of the suggestions herein made.

I am. &c.

John Hay.

<1

i

f

Memorandum from the Russian Embassy handed to the President of the

United Stales, September 13, 1903'

In view of the termination, with the cordial co-operation of the President of the United

States, of the war and of the conclusion of peace between Russia and Jai)an, His Majesty

thi' Emperor, as initiator of the International Peace Conference of 1899, holds that

a favourable moment has now come for the further development and for the systematizin):

of the labours of that international Conference. With this end in view and beinfi assured

in advance of the sympathy of President Roosevelt , who has already, last year, pronounced
himself in favour of such a project. His M.ijesty desires to approach him with a projio-.Tl

to the effect that the (iovernnient of the United States take part in a new internation.il

conference which could he called together at The Hague as soon as favourable repiio

Could be secured from all the other States to which a similar proposal will be made. .\>

thi- course of the late war has given rise to a number of (juestions which are of the Kre.iti -t

importance and closely related to the Acts of the First Conference, the plenipotenti.irir>

of Russia at the future meetiuf,' will lay beft)re the conference a detailed programme
which could serve ,i> a startinL;-point for its dt liherations.

' ii'ttign l/elulhim, ,•; thi I nil<d Sim,-., H/cij. ji. i<>>H.
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The Secretary uf State to the Russian Amhassador^

Department of State,

Washinpton, October 12, 1905.

Dear Mr. Ambassador : Responding to the wish expressed in your personal note of

thi' 5th instant, 1 have the pleasure to send you herewith a iiiemoranduni communicating
the reply of the President to the message of His Imperial Majesty the Tsar, which you
delivered to the President on the 13th ultimo, relative to the convocation of a Second
Interna;.onal Peace Conference at The Hague.

I have taken note of the preliminary inquiry addressed to all the other governments
looking to their acquiescence in the calling ot such a conference by the formal invitatii.n

of His Majesty.

I am, &c.,

liLiiir KcKiT.

[Inclosvre]

Memorandim

Department of State,

Washington, October 12, 1905.

On the 13th of last month, at Sagamore Hill, his Excellency the .Ambassador of Russia
presented to the President a memorandum, being a message "from His .Majesty the Tsar
to the President, to the effect that in view of the termination, with the cordial co-operation
of the President, of the war, and of the conclusion of peace between Russia and
Japan, His Imperial Majesty, as initiator of the International Peace Conference of i8qq,
deems the present a favourable moment for further developing and systematizing the
labours of that Conference, and that to this end, upon being assured iii advance of the
sj-mpathy of the President, who last year pronounced himself in favour of such a project,
His Majesty desires to ajiproach the President with a proposal to the effect that the
Government of the United States take {)art in a new International Conference, wiiich
could be called together at The Hague as soon as favourable replies mav be obtained from
all the other States to which a similar proposal is to be made.

The Secretary of State, by direction of the President, has the honour to confirm to
his Excellency the Ambassador of Russia the assurances which the President had the
sincere pleasure to give to his Excellency at the time oi the presentation of the memorandum
of September 13. The President's circulars to the Powers, parties to the Acts of The Hague
Conference, which the late Secretary of State communicated to the several signatory
States through the American envoys accredited thereto, dated, resp.ctivt ly, October /l
and December l() of last year, have demonstrated the Presideiit's keen desire that upon
a favourable occasion the labours of the First International Peace Conference might be
suppler.ented and completed by an accord to be reached by a Second Conference o( the
Powers, rile suggestion >m put forth having been accepted in principle by the signatories,
it only remainecl for the opportune moment to come for the Powers to agree Ujion the
place and time for their renewed assemblage in order to perfect the beneficial agreements
of the First Conference.

The President most gladly welcomes the offer of His Imperial Majesty to again take
upon himself the initiation of the steps requisite to convene a Second International Peace
Conference, as the necessary sequence to the First Conference, brought about through
His Majesty's efforts, and in view of the cordial responses to the Presidents suggestion
of October, 1904, he doubts not that the project will meet with complete acceptation and

' n>iii.. p ^.n).
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that the result will be to bring the nations of the earth still more closely together in their

common endeavour to advance the ends of peace.

As respects the further statement of his Excellency's memorandimi of September 13.

that, as the late war has given rise to a number of questions which are of the greatest

importance and closely related to the acts of the First Conference, the plenipotentiaries of

Russia, at the future meeting, will lay before the Conference a detailed programme which
could serve as a starting-point for its deliberations, the President finds it in con-ionimce

with the indications of his circular of October 21, 1904, touching the questions to come
before a Second Conference for discussion, and the importance of completing the work
of the First Conference by ample exchange of views and, it is to be hoped, full concord
upon the broad questions specifically relegated by the Final Act of The Hague to the con-

sideration of a future Conference.

".I

it

Till- Russian Ambassador to the Secretary of State ^

Imperial Russian Embassy,

Washington. D.C, April 3, i<)o().

Mr. Secretary ok State : I iiavejust received from my Government orderby ti legraph

to bring the following to the knowledge of the United States (iovernnient.

The Imperial [Russian] (iovernnient, in agreement with the Dutch (iovernnient,

proposes to call the Hague Conference during the rtrst liiilf of the month of July <>f the

present ye.ir.

Russia at the same time invites the nations which did not sign the Convention rrlative

to the laws of war on land, nor that relative to the adaptation of the Geneva Convention

to war at sea, to inform the Royal Government of the Netherlands of their adhesion to

these Conventions. With regard to further adhesions to the Convention concerning

international arbitration, the Imperial Government is coi ferring on this subject with

the Governments which signed the acts of 1899.

I deem it proper at the same time to enclose herewith asummaryof the programme
which the Imperial (iovernment proposes to submit to the Conference of The Hague, and

I should thank your K.xcelleney to infonn me of the response of your Government to

tliis pniposition, in order that I may transmit it to St. Petersburg by telep,raph.

Please accept. \r.,

Rosen.
[IsxlosureJ

Programme

1. Improvements to lie niadi^ in the provisions of the (Convention for the pacilie

settlement of internation.Tl disputes as regards the Court of .\rbitration and international
commission^ nf ini|uir\'.

2. Additions to the Convention of the laws and n.'-ages of land warl.ire—.imong other--.

opening of hostilities, rij^'lits of neutrals on land, etc.; Declarations of i899^--renewal ul

one of them.

3. Preparation of ,i convention regarding the laws ..nd usages of naval warfare, eoii-

cemintr the special operations of naval warfare, such as the tombardnient of ports, citie>.

and villaces by a naval force ; placing of torpedoes, etc. ; transformation of merchant
vessels into war vessels

; private [iropet y of belligerents at sea ; period granted mercliant
ves Is in order to ie.ive neutral or ho- Je ports after the beginning of hostilities ; rights

' l->re\<^n h'tlali^n^ f Ihf I'mtnl Slatci, Knii., pt. ii, p. io."v.
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and duties of neutrals at sea, amon^ others the question of contraband ; rules to which

belligerent vessels shall be subjected in neutral ports ; destruction by vis major of merchant

vessel* captured as prizes. Into this convention would be inserted provisions relative

to land warfare which would be applicable also to naval warfare.

4. Supplements to the Convention for the adaptation to n wal warfare of the principles

of the Geneva Convention of 1864.

All political questions will be excluded.

The Secretary oj State to the Russian Ambassador '^

Ui'partnunt of St/tu,

Washington, April h. uph.

ExcEi-iKNi Y ; I luive great pleasure in acknowledging the receipt of your note of the

3rd instant, vvht reby you acquaint me with the instructions telcgraplied to yon by your

Government to inform the Government of the United States that, in concert with the

Dutch Govrrnment, it is proposed to convoke the Conference of Tlie Hague during the

first half of the month of July of the present year.

The President, to whom I hastened to communicate this information, charges me to

express his deep >ympathy with the contemplated purpose tliu> announc. tl by His Imperial

.M.ijesty and his gratification at the prospect of tlie realization of a project in which he

h.is heretofore expressed great interest, and which he trusts will redound to the welfare

of all nations by promoting peace among them. It is the President's purpose to appoint

plenipotentiaries to represent the United States at the forthcoming Conference.

It behoves me, however, to say that, in tlie judgement of the President, the date

suggested by the Imperial and the Dutch Governments for the assembling of the Conference

would be in a higli degree embarrassing and inconvenient, not only to the United States,

but doubtless also 10 many other nations of the .\meriean hemisphere, owing to the fact that

the 2ist of July next has long been fixed for the mee' ing of tlie Conference of all the .\merican

nations at Rio de Janeiro. Furthermore, so early a date as the first half of July does not

appear to be conformable to the understanding arrived at in respect to the Red Cross

Congress to be held at Genev.i in mid-June, which would manifestly not have an opportunity

to complete its work in season for consideration and action by the participating Govern-

ments before the time proposed for the meeting at The Hague. For these reasons, as well

as for other practical considerations in regard to the difficulty that would beset the several

Governments taking part in these three important conferences at the same se.-.son, both

as to their representation thereat and as to the need of preserving a consistent harmony

in the discussion of the allied topics which would necessarily come before the three

conferences, the President is constrained to say. in all frankness, that so early a date as

is proposed for the meeting of the Conference of The Hague appears to be extremely

inexpedient ; and that he wcnild he obliged to say so in response to the formal joint

invitat -n of the Imperial and Dutch (K)vernments which is foreshadowed in your announce-

ment of their intended proposil. As your note merely intimates the proposal of those

two Governments to act in ci ncert in the indicated sense, it is assumed that the present

purpose of the Imperial Goverimenl is to invite the general acquiescence of the interested

Powers in the contemplated p.oposal in advance of the later comnuinication of the formal

' ll>i<l , p, 10::,-.
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invitation ; hence it is proper to acquaint the Imperial Government with the views of

the United States in the matter of the date to be agreed upon.

I take note of the further statement that ' Russia at the same time invites the nations
which (lid not sign the Convention relative to the laws of war on land, nor that relati\c

ti. the adaptation of the Geneva Convention to war at sea, to inform the Koyal Government
of the Netherlands of their adhesion to these Conventions. With regard to further adliesions

to the Convention concerning international arbitration, the Imperial Government is

conferring on this subject with the Governments which signed the acts of iSqq '.

A^i nspt'cts the latter proposition, the President has already, in the circulars of the
Stcntary ff State dated October 21 and December lb, 1004, advocated the extension
ot thr option of iKlliertncf to Powers not represented at the Conferen<e of iHgo, and he
will wilconu- tile suggistcd i oniparison ot views looking to the conclusion of an agreement
among the contracting Powers in tliat sense, as contemplated by Article bo of the First

Hague Convention of July in. ifi<)().

The I'nited States, being alreaily an adhering party to the Conventions mentioned,
would gladly see other nations, not heretofore signatorii's or adherents, beco"ic in like

manner parties to the benehcent engagements which were framed by the First Conference
of lilt Hague and to which the approaching Second Conferenct' may rightly be e.vpected

to give wider scojie and more effective application in the light of recent military di \flop-

nients and in view of the practical needs suggested by experience.

Due note is also taken of the programme of subjects for examination and discussion
which the Imperial Government proposes to submit to the Conference, and the Government
of the United States reserves consideration thereof, with liberty to advance other proposals
of an allied character should its own needs and experience counsel such a course.

Be plea.sed to accept, Ac,

Eliuu Root.

Tlif Kussiuu Ambassador to the Sicriiarv of State ^

tn

!i

Inipi
.

A Embassy of Russia,

Uashington, April 12, icjoo.

Mr Sixrkt.vrv of Siate : When it assumed the initiative of calling a Second Peace
Conteri iiie the Imperial Government had in view the necessity of further uevrlo]>ing

the iiuiii.iim.iriaii iiriniiples on which was based th<- work accomplished by the gn ,ii

intcrnation.il assembl.ige ot lH()ii.

At the >ame time, it di cnied it i'xpe<lient to enlarge a- nnu li a> jMjssible the ininitui

of States participatinf; in the laboiir> of the cor'eniplat<(l Conlerenn-, and the alacrit\

with which the call w.i> an>were<l b.'ars witness to the deplli and breadth ot the pie-ent

sentiment of solidarity for tlie application of ideas aiming .it the good of all mankind.
Ihe First Conference -e])ar.ite(l in the firm belief that its labours would Mibse(iiuntl\

be perfected from the efki t of d.e regular iirogress of enlightenment among the nation-
aiKl abreast of the resi'its acqi ired from experience. Its most important creation, tin

International Court of .Arbitr ition. i- an institution that has alreadv proved it^ wortii

and brought together, for the good of .ill, an areopagus of jurists who command theroiKit
' I rugn hihiliti- -I Ih, I'niliJ Sliili^. ii,i>(,, pt ii. p. i'..'i;.
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of thf world. How much good could bt^ accomplished by international commission> of

inquiry toward the settlement of disputes between States h.'s also been shown.

There are, however, certain improvements to be made in the Convention relative to

the fH-aceful settlement of international disputes. FoUowinR recent arbitrations, the

jurists assembled in court have raised certain ((uestions of details which should be acted

upon by adding to the said Conventioii the necessary amplihcations. It would seem

especially desirable to lay down fixed principles in regard to the use ol hmguages in the

proi'eedings in view of the diflficulties that may arise in the future as the cases referred

to arbitral juris<iiction multiply. The modus operandi of international commission> of

inquiry would likewise be op-n to improvement.

.\s regards the regulating of the laws and customs of war on land, the provisions

established by the First Conference ought also to be complited ami defineil, so a- to

remove all misapprehensions.

As for maritinii- w.irfare, in rtg.inl to whu li the laws .ind custom> of the >ivit,i1

countries differ on certain points, it is necesr-ary to establish ti.\cd rules in keepini; uith

the exigen<ies of the rights of helligertiits and the interests of neutrals.

A convention beanng on these subjects should be framed and would constitute niic

of thi' most prominent parts of the tasks (li\cilved upon the forthcoming Conference.

Holding, therefore, that there l> at presi-,;! ociasioii only to examine (piestions lii.it

demand special .ittention as being the outcome of the rxperienco of recent years, witiiout

touching upon tliose that might have refeniuc to the limitation of military or na\al

forces, the Imperial (iovernnient proposes for the programme of the contemplated meeting

the following main points :

I. Improvements to be made in the provisions of the Convention relative to the

jK'aceful settlement of international disputes as regards the Court of Arbitration

and the international commissions of incjuiry.

Z. Additions to be made to the provisions of the Convention of iS()() relative to the

laws and customs of war on land— among others, those concerning the opening ol

hostilities, the rights of neutrals on land, &c. Dechiratioiis of i8()q : one of these

having expired, question of its being revived.

3. Framing of a convention relative to the laws and customs of maritime warfare,

concerning

—

The special operations of maritime warfare, such as the bomltardment of ports,

cities, and villages by a nav.d force ; the laying of torjK'dots, Ac.
;

The transformation of merchant vessels into war-ships
:

The private property of belligerents at sta ;

The length of time to be granted to merchant ships for their departure from port?

of neutrals or of the enemy after the opening of hostilities
;

The rights and duties of neutrals at sia, among others, the (piestions of contraband,

the rules applicable to belligerent vessi-ls in neutral ports ; di'Struction. in cases of

vis major, of neutral merchant vessels cai>tured as prizes
;

In the said convention to be drafted, there would be introduced tiie provisions

relative to war on land that would be also apitlicable to maritime warfare.

4. Additions to be made to the Conwntion of iNfji) for the adaptation to maritime

warfare of the print iples of the Cieneva Convention of i&U^.

As was the case at the Conference of i8t)g, it would be well understood that the

deliberations of the contemplated meeting should not deal with the political relations of

the several States, or the condition of tilings established by treaties, or in general with

questions that did not directlycome within the programme adopted by the several cabinets.
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hi

The Imperial Govi-mnient desires distinctly to state that the data of this proRrammc

and the »>ventuaJ aicoptanco o( the itevcral States clearly do not prejudge the opinion

that may be delivered in the Conference in regard to the solving of the questions brought

up for discussion. It would likewise be for the contemplated meeting to decide as to the

order of the questions to be examined and the form to be given to the decisions reachid

as to whether it should Ik- decniecl preferable to include some of them in new conventions

or to apiK'ud them, as additions, to conventions already existing.

In formulating the above-mentioned progriuume, the ImiM-nal liovernnunt bore in

mind, as far as possible, the recommendations made by the First Peace C<mfercnce, with

spcilal regard to the rights and duties of neutrals, the private propertv of belligerents

at sea, the bombardment of ports, cities. Sec. It entertains the Iiojm- that the dovemment

of thr United States will take the whole of the points proposed as the expression of a wish

to come nearer that lofty -''eal of international justice that is the permanent goal of the

whole civilized world.

By order of my Government, I have the honour to acquaint you with the foregoing,

iinil .iw.iiting the reply of the Government of the United States with as little delay as

possible, I embrace this opportunity to beg you, Mr. Secretary of State, to accept the

assurance of my very high consideration.

Rosen.

'i

f

The Hiissian Ambassador to the Strntary of Stalf'^

Imp<'rial Embassy of Russia,

Washington. April 12. 1906.

Mr. Secret.^RY of State : SupplonuntinK the note dated April 12, relative to the

programme of the Second Peace ("onferem e, I iun charged by the Imperial Government

to submit to the favourable attention of the Government of the United States the following

considerations :

The enclosed lis' sh'- that amine; the States invited to (lartieipate in the labours of

the contemplated meetin^ liitre are several that have not taken part in the i'lrst (dnference

of iSoo It can but subserve the lofty purpose pursued by these great humannariai:

gatherinss to increiise the number of the Powers which join in agreements so beneficial

to universal peace. Hut, on tin- other hand, a dithculty, ol form onl\-, that st.mds 111

the wav ol the uimission, pure and simple, of new States mti>t ho taken into aecouiil

If, as supposed by till- Imperial (iovernmeiit, the forthcoming ("onferen<-e is to be railed

upon to perfect the provisions of iSqg, a formal adhesion to the thret- Conventions nl

The Hague should be formulated by the States which have newly convoked and would

thereafter take p.irt in the general deliberations over the additions or amendments to

the said provisions.

.•\s to the Convention relative to the peaceful settlement of international disputes,

it contiiins in Article tio the following stipulation concerning eventual accessions:

The conditions on which the Powers who were not represented :.t the International

Peace Conference can adhere to the present Convention shall form the subject of

a subsequent agreement among the contracting Powers.

' I ' ^,l^u /u/,i/i"H\ ../ th: I'liiUd Statts, liyOO, pt. n, \i. I''-.?!.
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As thf iigrecmcnt thus referred to has not In'tn rfiiciril, it m-ciiis iicccssary to fiinl

a prattical mt>ans of adjusting this fonnality, and thf ImiH-nal (iovcrnnnnf suKucsts that,

on the opt'ninK of the Second Conference, th" re|)revnt.itive> nf the St.itr* p.irtics to the

lirst ConfiTt-nie sign the following protocol

;

The representatives at the Second Peace Conference of the Stites >ignatorie''

of the Convention of 1890 relative to the peaceful settlement of international disputes,

duly authorized to that effect, hav'- agreed that in case the States that were not

represented at the First Peace Conference, but have l>een convoked to the present

Conterencc, should notify the Government of the Nether! inds if tluir adhesion to

the above-mentioned Convention they >liall be forthwith considered as havmg
acceded thereto.

If tin- (ii)veriimi-nt of the United States, is well ;i> the (.ovenini' nis ot hiIkt Stati'S

parties to till' I'irst Peace Conference to wliich tin foref^nii has likt wise been iii.tile known,

should express its assent to this course being adopted, the Imperial Government would

lose no tune III advising the States newly convoked to the Second Conference.

As thire ••. no clause similar to that of Article 60 in the Convention relative to the

peaceful settlement of international disputes applicable to the other two Conventions of

1899, the Imperial Government has addressed to the newly convoked States a request

that they immediately forward to the Government of tin Netherlands their adhesion to

the last two Conventions mentioned.

Awaiting a favourable answer of the Government of the United States in regard f)

the suggestion herein .ibove lorinulated as to the mode of accession of the new States

to the Convention concerning the peaceful settlement of international disputes, I embrace

die opportunity to renew to you tin- assurance of my high consideration.

Rosen.

[Inxlosure]

List of States ' invited to participate in the labours of the Second Conference

of The Hague

17. Germany.
18. Great Britain.

19. Greece.

20. Guatemala.
21. Haiti.

22. Honduras.
23. Italy.

24. Japan.
25. Korea.
26. Lu.xemburg.

27. Mexico.
28. Montenegro.

29. Netherlands.

30. Nicaragua.

31. Norway.
32. Panama.

State that has declined the invitation : Panama.
States that have not yet returned an answer : Ecuador, Korea, Nicaragua, Uniguay and
Venezuela.

1. Argentine Republic.

2. Austria-Hungary.

3 W "jTium.

4. Bolivia.

5. Brazil (U. S. of).

6. Bulgaria.

7. Chile.

S: China.

9. Colombia.
10. Costa Rica.

11. Cuba.
12. Denmark.
13. Dominican Republic.

14. Ecuador.

15. Ethiopia.

16. France.

33. Paraguay.

34. Persia.

35. Peru.

36. Portugal.

37. Roumania.
38. Salvador.

39. Serbia.

40. Siam.

41. Spain.

42. Sweden.

43. Switzerland.

44. Turkey.

45. Ur.itej States.

4t). Uruguay.

47. Venezuela.
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Thf Riisaian Ambassador to the Secretary oj State ^

Inpcrial Embassy of Russia,

Washington, D.C., March zz/April 4, 1907.

Till' undersigned, Amhassador of Russia, by or '.er of his Government, has the honour

to make the following communication to his Excellency tlie Secretary of State of T'-

United States:

Before the Second Peace Conference is called, the Imperial <iovernment o 1 .n-. i'

an obligation to submit to the Powers which have accepted its invitation a stat« '•iv A

the present situation.

All the Powers to which the Imperial C wernme.it communicated, in Apru i', ",

its tentative programme of t!ie labours of tlie new Conference have declared their adhesion

thereto.

However, the following remarks have been made with respect to that programme :

The Government of the United States has roser\-ed to itself the liberty of submitting

to the Second Conterence two additional questions, viz. the reduction or limitation

of arm;uTients and the attainment of an agreement to observe some limitations upon

the use of force for the Cfill>Ttion of ordinary public debts arising out of contracts.

The Spanish Government has expressed a desire to discuss the limitation of

armaments, reservmg to itself the right to deal with this question at the next

meeting at The Hague.
The British Government has given notice that it attaches great importance to

having the (juestion of expenditures for armament discusstd at the Conference, and
has reserved to itself tlie right of raising it. It has also reserved to itself tiie right

of taking no part in the discussion of any question mentioned in the Russian programme
which would appear to it unlikely to produce any useful result.

Japan is of opinion that certain questions tliat are not especially enumerated in

the'programme might be conveniently included among the subjects for consideration,

and reserves to itself the right to take no part in or withdraw from any discussion

taking or tending to take a trend which, in its judgement, would not be conducive

to any useful result.

Tlie (loveriiments of Bolivia, Denmark, Greece, and the Netherlands have also

nserved to themselves, in a general way, the right to submit to the consideration

(.f the Ct)nferenci- other subjiH;ts similar to those that are explicitly mentioned in

the Russian programme.
The Imperial (iovcrnment deems it its duty to declare, for its part, that it maintains

its pnigi.'imme of the month of April. 190I1. as the basis for the deliberations of the

Conleri nee, ,ind that if the Conference should broach a discussion that would appear

to it unlikely to ind in any practical issue it reserves to itself, in its turn, the right

to take no part in such a discussion.

Remarks >in;il.ir t.i ilii> last lKi\c been made by the German and Austro-Hungarian

Goveriuneiits. which h.ivr liki wise re-^irved to theniselvi -^ the right to take no part in

till- cliM iission l)\- tli( ( <Jiilin 111 1 ot ,iii\- question which wnuld appear unlikely to eiiil m
any praetic;il i>>ue.

In liriMging these re~iT\ .itioti- tn tlir knowledge of the Powers and with the hopi

that till labours of the Second Peaie Conlerence \\\\\ creati- new guaranties for tlie goi>d

' /'rciijM lultili'tn-- '/ Ihf I'nxiril Sl,it,^, U)i)~
, pt 11, ]>. ii'i;
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I I

understanding of the nations of th- civilized world, the Imperial (lovernnunt has addressed
to the Government of the Netherlands a request that it may be pleased tu call the Conference
for the first days of June.

The undersigned embraces this opportunity to renew, (S:c.

Rosen.

J'lu- Sctherland Miniakr lo the Secretary of Stale ^

Royal Legation of tiie Netherlands,

Washington, I).( '., May 7, njuj.

Mk. SixRKTARV ul- Stati:: Hyord.r (.f my C.uverninent, I haw the iummir U> advise
your Kxccllciu V thin th.- ("ahiiut of St. Petersburg li.is notitiwi the (.overnnuin of tlii;

(juecn that all the Cioverniiunts which took part in tlu' l'"ir>t IVacc Confen ncc iiave
accepted the proi)osition, addresM<l to tUtm by the Imperial (loverninent, that they ^ign,
before the openiin^ <if th.' forthcoming Peace Conference, a -pecial protocol com erning
the mode .,( adiioion to th.' C.mvention tor th.' pe.iceful settlement .)f inteniati.m.il
disput.'s on t'.,. part ,,f the Powers which did n..t take part in the Fir-t Conler.'nce but
have b.in inviti.l to the Sec.m.l Conf.'rence.

111.' pr.it.)c.ii, ol which the t.'Xt i> appended licrno, ^llall h.' .Ign, d at The ll.igue,
at 2 p.m. on June 14 ne.xt. in th.' Hall of Tni.'.'.

I am nistnictedhymyCiov.'rnment toask that the American (lov.rnnient will >upply
Its repn'M-ntativ.'s at The Hague with the requisite full pow. i> to sign the pn.t.icl on
thi' abo\.'-inilieated <late.

Hereby complying with my onlers, 1 b, g that your K.xcell.ncy will knully l.t 111.'

know what nception is to he given t.. thi> reciuer,t,anil embrace th.- .ipp..rtiinitv to n-ii.'w
to your k.x.elleii. \ tli.' a^^ur.m.c ot my highest . .)ii-idei-atii'n.

\'.\N Swindi.ki;n.

iNCLOSfKb,;

Hie R.pr.-entativcs, at tlw Second P.'ai'e Conf.'rence, of tin- St.ites -ignatorv t.i the
<-.iiiv,'ntioii .,1 i.s.,., ivlative to the pacilic s.'ttlcnicnl of international dispute^ dulv
authon/.e.l to th.it . tt.rt, have agrc.l that in case th.- Stat.-> which were not repre-.'iited
at the l-n-st P,',„ V ( onlerenc but have be.'u mvile.l to the pr.scnt Confer.iie,' ^\h,uU\
ii.itity th,' N.lli.rlatid (.ov.riiment of their adliesion 1.) the .d«ive-mentione.l ( o:iVenti,,n
tli.y uniiKl l,,rlli\\itli 1h , .,ii-,i<lered a> having a.Tcdcd thereto.

I'ROTOf (IL^

The Powers which have ratified the Convention for the pacific settlem i

international disputes, signed at The Hague, on July 29, 1899, desiring to enable .nt
States that were not represented at the First Peace Conference and were invited to
the Second to adhere to the aforesaid Convention, the undersigned delegates or
diplomatic representatives of the above-mentioned Powers, viz. :

Germany, Austria-Hungary, Belgium, Bulgaria, China, Denmark, Spain, the
' llM.l.. 1' MJi.

U'l M'rn'~, \ul. 11, )). 4. Sci- Artu li

O
I' 4-'.
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United States of America, the United States of Mexico, France, Great Britain. Greece,
Italy, Japan, Luxemburg, Montenegro, Norway, the Netherlands, Persia, Portugal!
Roumania, Russia, Serbia, Siam, Sweden, Switzerland, and Turkey, duly authorized
to that effect, have agreed that there shall be opened by the Min fer of Foreign
Affairs of the Netherlands, a proccs-vcrbal of adhesions, that shall erve to receive
and record the said adhesions, which shall immediately go into effect. In witness
whereof the present protocol was drawn up, in a single original, which shall remain
in deposit in the archives of the Ministry of Foreign Affairs of the Netherlands and of
which an authenticated oopy shall be tr. nsmitted to each one of the signatory Powers.

Done at The Hague, June 14, 1907.

[Here follow signatures.!

i'K()( i:s-vi:rbal ()!• adhksiox >

There was signed in this city on June 14, 1907, a protocol establishing, in respect
to the Powers unrepresented at the First Peace Conference which have been invited
to the Second, the mode of adhesion to the Convention for the peaceful settlement of
international disputes, signed at The Hague, July 29, 1899.

Pursuant to the said protocol, the undersigned, Minister of Foreign Affairs for
Her Majesty the Queen of the Netherlands, on this day opened the present proch-
vcrhat intended to receive and furthermore to record, as they may be presented, the
adhesions of the aforesaid Convention.

Done at The Hague, on June 15, 1907, in a single original, which shall remain in
deposit in the archives of the Ministry of Foreign Affairs of the Netherlands, and of
which a duly certified copy shall be transmitted to each of the signatory Powers.

V.VN TeTS van CiOLDKIA.A.V.

Smc,:s^ircly a.llwn-J
: Argentine Republic, Brazil, Bolivia, Chile, Colombia, Cuba

Guatemala, Haiti, Nicaragua, Panama. Paraguay, Peru, Dominican Republic!
Venezuela, Uruguay. Salvador, and Ecuador.

.M.irt.n-, A .;,; Ilituril Genh.il .h- iriilfi, Uil :

li-:
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Opening Address of his Excellency Jonkheer Van lets van Goudriaan,

Minister of Foreign Affairs of the Netherlands, June 15, 1907'

(il.NTI.l.MliN :

In liif n.uiU' m1 H. 1 M.ij.-ty tli" (JiK . n, iii\ au^ii-t s.iv. r. i-ii, I Iia\i.- llit- liuiKHir to

biiJ Viiu wcld'iiu .

Joining; iu tin.' idr.i which iii-[iii.ii li;~ Maji^tv the Kmprror nl All tlu- KusMii-, when

that inoii.in II adilr.s-ol the I'curi- with a ;ir.iiM)~al to >encl il.-k-.^ate> to a Sirniid Peace

("oiifcroiue, H.T M.iji^ty tlu- Uiueii w .i> \\ i\'\>y t.. allow luT cajiital attain to nffcr li.)>pitality

to your ilhi-tii'iiH a»rnihly.

Thf (loViTiiiurnt "I the NithrilainK lia> ihar-eil niu to xprr» in this chamlHr it.-

sfnliments ot prohmmt res|),it am! -mere -latitude towarii> the aii^u^t sovereign who

took the initiative in the matter of the Conierenei.

Tlie work l)e:,ain i:; 1.S91) lias iiK.Je pnyresr, in the eiiilit year^ which have elapseil since

the I'"irst Coiitennce. It will he lor !ii>l"ry to record the dates which mark out this develop-

ment. At any rate they are kncjuii to you. I need not therefore call tlum back to \'our

inind^, l)Ut I 'hink it httiut; not to nec;lect to ' r at thir- time tlie tribute of our ;,'ratitude

to the eminent state^lll :n wlio p.^eside^ o\ er the Ji'stime> of the United States of America.

l're>iil."nt Roosevelt po' rfnlly contributed to making the seed .^row which was sown

bv the august initiator ' irni.d international assemblies convoked to discuss the rules

of international law and 10 give t! em preci-ion, which rules, as the States the.nseh-es

are the tir>t to perceive, >hould go\ern their ri'lations with eacli other.

The rer^ult-^ ol the Work of th - lir-t Conference have been severely criticized.

riie-,e critici-ms an ' the i-vent> wliich have taken place and which, according U> r-onie

pessimistic mind-. I i\-e proved how fruitlos the elforts of that Conference were, have

not seriouslv weakeincl the curri'nt ot public opinion, which had arin'U in favour ot the

work of the as-einblv of lSt)().

The eagerness with which the Powers have responded to the call addressed to them

seems to be th<- best proof that the people and their Governments, far from losing interest

in this current of public opinion, feel it- influence. This welcome, which was unanimou-ly

favourable so to speak, seem- to me .1 good omen. I see in it an indication \>liich would

se.Tii to ]u-tify the hope that the Conference, which begins its labours to-d.iy, will mark

a stage on the road leailing to the goal before u-. and that it will not be the last conference

to meet at The Hague for the same purpose.

The increased number of St;ae- reineMllted- -their number has nearly doubled

—

is .another f.ivourable syniiitoni. In my opimon, we cannot easih Mil to percei\e the

far nacliiiig et'hct of this, for the -re.iter the iunul)er of the St.it.- p.uticipaling in the

' Acti ) .! J iiiiun:-. vel 1
(I -IS.
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Conference, the more rcrtain will be the Kmeral and undisp-ted observance of tlie provisions
upon which they agree.

The House in the Woo." re in lS(,o the delejjates of the Powers held thru meeting"^
was not large enough to me a world conference of vast numbers. It was therefore
necessary to prepare am^ r pl.no of meeting.

Th( venerable chambtr which you have just entend was built in the thirteenth century
by WillKim II. Count of Holl.md, King of the Romans, Far-reaching decrees which later
issued from this chamber, brought hun a certain fame in history. .M pres.'nt the State«i
General meet here in joint session. We h.iv,. th.night it a place worthy to receive tlu-
S<>cond Peace Confer, nee, and it will acciuire a new title to historical celebrity, which
will henceforth cross the boundaries of national history, now that it> walls are about to
hear the deliberations of an assembly, the most eompiet<lv representative of the State-
<'i the world which has met uj) to our own day.

I have, gcntlemm. two propositions to make to y,.u : tirst, that we telegraph our
respectful honi.ii;,- to Hi- Majesty thr i-mperor ..f .Ml the Ku-sias ir, the following words :

At the beginning of its l.ibours, the Second Peace Conference lays .t the feet of
,"".' -^'fJj'^t.^' 'ts respectlul homage and expresses its profound gratitude to you for
laving taken the initiative in continuing the w,,rk b,gun in l8q(,. The Conferencrbegs \oiir Majesty to be assured of its great desire to lalnmr with all its power forthe accomphshm. nt of the task, as delicate as it is aniuous, whi, 1, has been cntruste.1

I gather from your ,ipplau>e that your assent is unanimous.
I do not doubt but my second propositi<.ii will likewise receive vour approval
I therefore venture, gentlemen, to e.Npr,s> the wish that the presi.leiicy of vour a-sembh

be conferred tipon tn.. .V.nbassador ,.f Hi. .Majesty the Emperor of aIi tlu. Kiissias hi-
h.xcellency Mr. N-luiow, «ho-e emimnt ,pialiti,> and vast experienr.' in aff.iirs of s,atr
will greatly facilitate \-oiir l.ibours.

In view ,,l the unanimou,- .icciaanee ol my pr.,po>ition, I be- his E.xallenc-.
Mr. Nehdow. Aml.a.-.,dor of Russia at P.u-..- and tii>t dehgate, to be good enoudi to
a. . . pt the pn-ul. nc y and to t,ik,- tlu pi, -ul< iitial .hair.

Address of his Excellency Mr. Nelidow, President of the Conference,
June 15, 1907'

CiK.MI 1MIN :

P.rnm me lir-t ,.f all to perform an ai^r.rable .hitv- t., express t<. u<u my profouii,
gratitude tor th,- honour which y.ni .lo me by entru-ting me \sith the .lir.ction .,1 yoe;
labours.

I w.-U know th,,t in graciously eiulor.-ing th,. kindly and liattering proposal „f tli,
Minis. „f I-oreign All,.,,- of ,he Netherlands, it is your .h'sin- to r.mler homag.^ t.

a s.n-.-r.'ign wli<,ni 1 l,..y.. th.. l„,n.)Ur to r.prcsent, who w.i- the initiator of the Pea, ^

t.Miferences. and con.vniing «h,.in his Exe.llencv van i. ts van Goudriaan has jn-:
e.xjjressed himself in term- whuh de.ply tou.h m.-.

.L '1 • tt (/.
I utut nt\ \ nl I p. •;''•

M
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It was likcwis.- vour cksiro no doubt to express by your concurniice your deference

to tlic (listinguislie<l statesman who directs the foreign affairs of the Netherhinds, and

whom I have the lionuur to coimt amon« my oldest eoUeagues and friends. Therefore

I 'oeheve I shall express the sentinii^nts of all in requesting lii.s Excellency Van Tets van

(ioudriaan to retain liis connexion with the Conference by dei^ininK to accept the title

of its honorary president.

I shall likewi-e proi)ose that you otter the vice-presidency of the Conference to the

first d.'leK.ite of the Nether! inds, Mr. .U- Beaufort, imder whose auspices tlie First Peace

Conference held its sc>sion>.

As for me. I do not need to assure you that I sli.ill put fortli every effort t(j direct our

work in such a way a> to mak<' it as fruitful a., possible. To tins end I shall endeavour

to keep peace anioni,' us by seekin.i,' point> of contact and by avoiding everything that

tiiii.'ht brin.L,' out diflerenci^ of opinion that are too violent. I hope that I can count upon

yoursymi)athetic co-operation and your kind induli,'ence to help alon;,' the ;^ood-will with

which I shall undertake my dutie>.

But, first of all, f,'entlemen, we must perform a respectful duty to the most (gracious

sovereign of the country which otters us such extensive ho>pitality. I therefore propose

that you authorize me to send, in the name of the Conference, the following telegram

to Her Majesty the (hieen of the Netherlands :

The repre>entative- of fortv-hve States a-sembled at The Hague for the Second

Peace Conference, have the honour to lay at the feet of Your Royal Majesty th>;

expression ot their gratitude lor the graciou> welcome which has been given them

in your capital, as well as the hom.ige of tluir very ropectful devotion.

In a»uniing the <hitie> with which you have entrusted me, I do not deem it necessary,

alter the ehxpient words which you have just heard from the lips of the Minister of Foreign

Affairs of the Netherlands, to reuuiul you of what led up to this Second Peace Conference

and the part played in calling it by tjie einintnt head of the great North American Con-

federation, whose generous impulses are .ilways prompted by thi' noblest sentiments of

ju^ti<e and humanity.

In seeing the n'presi'iitatives of tiraily all con>titiited State> gatlu-red together here

in Of- .c-^senibly, I cannot lirl]) feeluig a gre.it and deep emoti..n. This i> [he first time

that such a thing ha- happ.ned, and it was the idea of peace which brought the C.overnnients

to delegate from every quarter of tlie globe the mo>l einiivnt men of tluir coiiiuries to

di>ciis> togetlur the most cherished int'-rots of mankind -conciliation and justice. May

I venture to eoii~iilc r thi> a s^^'od omen lor the progre-s of our labours and to exjtress the

that the s,;ine >.ntini. nls of concord which iiave animated the Ciov.'rnnient-, will
llupi

and tl'.us contribute to the >i'.cce-s of thelikewise prevail among their representative-

ta~k which i< inipo'-ed iqxin us '.

Tin- t.i-k, geiuleiiun, which has been accpted by all the C.overnuu nts, ioi'~i-t> of

two pari- ; on the one h.md, we niu-t endeavour lodi-cover a me' hod of >r:. thug amicably

ditlerence- which nui> ari-e betwe.n States, and thu- pivveiit ruptures and .irnied colilhct.

On the other hand, we mu-t endeavour to liglitm the burden- ol war- in c.i-e it breaks

out—both a> regard- the ci.mbatants and lho>e who may be iiuliiectly allected by it.

These two DDbleiiK have -onutinirs apiteared to be incompatible. When, during the

war of SiCe-ion in tli.' rnited Sl.ues, a professor- Dr, l.ieber, I believe- drew up a plan

ot instruct-on- U> coiiunander- of troop> occup\iii.; eiieun territorv and to the local
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authonties ,.i the occupied territory, with a view to lessenirn; the difficulties of both and
the burdens of this abnormal condition of affairs, I heard the opinion expressed that it
was absolutely wrong to endeavour to alleviate the horrors of war. ' To make war short
and mfrequent,' I was told. ' the inhabitants of the countries engaged in it must be ma<le
to feel Its full burden, so that they will seek to end it as soon as possible and be loth to
begin ag.iin. It seems to mi; gentlemen, that this notion is absolutelv specious. The
horrors of the conflicts in ancient times antl the wars of the Middle Ages lessined neith.

r

their length nor their frequency, whilst the alleviating regulations, whi. 1, were adopted
in the second half of the last century, for the carrying on of war, tor the treatment of
prison.rs and wounded, and, in short, the whole series of humanitarian measures- which
were the honour of the First IVace Conference, and which ar.. to be comi.l.tod by llie
labours we are beginning- have in nowise contributed to th<- developnie... of u ta-le lor
war. On the contrary, they hav,. spread throughout the whole civilized world a suitini. nt
of international amenity and hav created a peaceabl.^ current which reveals itself in tl..

manife>t,,ti(,n>..fsympathywitlnvhichpublicopini.inwelcomesandwill,Ihop,. accompany
our labours. We shall therefore have to persevere in this respect alont; the road opened
hy our prr(l,c<'ssors of iSqq.

As lor the other part of our task- the means of preventing and avoi.ling confli.ts
between states -it seems to me unnecessary to dw.ll upon tli,- ^ rvices which the
institutions and provisions established by the I'irst Conference Ikac alrea.ly ren<le„.l
to the cause ot peace and law. The opinion has been expressed that the .lifferences a<ljil-t( <1

as a result of the First Hague Conference were no more important than what might be
called international ' jiKtice (,f the peace ' cases. Well I gentlemen, justices of the p. ace
render important .ervices to public order and tranquillity. They settle private nuarr, 1^

amicabl>- and help to keep the atmosphere calm by removing petty causes of irritati<,i,
l>etween iiulividuals, which b>- accumulating sometimes produce serious hostility It ,<
the same with nation> It is by preventing trifling dissensions in their relations "that the
way IS prepared f<,r g(,od understanding when greater interests are at -take The offic. ,1

recoi;nition of arbitration has already creaf.l a dispositn.n on the jmrt of the varieu-
States to have recourse to it for settling disput. s in a held whn>e boundaries are constantly
growing wider. Thus, since i.S.w thirty-three arbitration conventions have been concluil, ,i
between ditter.nt States. But. more than that, four serious and complicated <as,s eai-abl,
of creating irritation between the Powers, have been brought before th.. Hagu.. Court ol
Arbitration. Likewise the commission of in.juiry cnated by the act ol if^.jr, wis .-.

everybody nniembers, called upon to tak,' up a most serio„"s case, which without' tl.'^
fortunate lonvention might have had the moM .langerous consequenc. s.

Iherefoiv. g.ntlenien, we can look will, resp.ct upon the re-ilts o! our predece-M ,-'

activity at 1 he Hague. They should eiuoura.^e ns to persevere ,n the work already
accomplished and to t;iye it a broader .leyelopment. All the friends of civili/ation lolinu
with synipa.hen,- interest the progress of international institutions emanating from il..
I'lrst Hague Conference, an.l .i ,t;rneniUs citizen of the Tnit.d State- has ,.yen mad,' -t
ol a fortune t<, erect lur.' a sumptuous palace, whef th-. l\ace Conference may hi.v,
a permanent home. It is our duty to make them worthy of tin- act of niunihrence W

V

can in this way s'low our gratitude to Mr. Carnegie.
H-mever. 1,., us not be too ambitious, gentlemen. Let u- not forget that our nie.u.

of action an- limit.d
;

that nation- an- livinj; beings, just like the individuals of whu I,
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they are tompostd ; that they have thf same impulses ; that, if in daily life the judicial

organs, in spite of the stern authority with which they are invested, do not succeed in

preventing quarrels, altercations, and violence between individuals, it will be the same

between nations, although the progress of conciliation and the increasing humanization

of manners and customs will certainly diminish the number of such cases. Above all,

yentlemen. let us not forget that there is a whole series of cases, where honour,

dignity, and essential interests are involved, where individuals are concerned as wdl

as where nations are concerned, and in which neither, whatever may be the conse-

quences, will recogiii/.e any other authority than that of their own judgement and personal

feelings.

Uut let iluit not (liricouiage us troni dreaming of the ideal of universal peace and the

hiotheriiood of nations, which are alt( r all only the higher aspiration- of tlu- liuniaii -oul.

Is not the pursuit of an ideal, toward wliu li we continually strivr without ev< r being able

to reach it. essential to all progress? A tangible goal once reachtd kills the inipuNe,

while progress in anv tnul. Making reepiires the constant stimulation of an aspn.ition

toward something higher. lixcelsuir is the device of progress. Let us set brav. ly to

work, our wav lighted li\- the bright star of universal peace and justice, which wc shall

never reach, but which will alwavs guide us fr.r the good of mankind. For whatever we

can do within the modest limit of our means in the interest of individuals by liglit( ning

the burdens of war and on behalf (jf States by avoiding conflicts, will constitute so many

titles to the gratitude of huinanitv, which we shall have won tor the Govi rnnieiit- iliat

we rel)re-eiit.

Address of his Excellency Mr. Nelidow, President of the Conference,

October 18, 1907 '

Genti.kmin ;

We have at la>t le.iehed the end of our labours. Despite tin- t;oo(l-will with wlii. h we

undertook them, they have lasted much longer than we expected. We were obliged to

exhaust the programme which served as the basis of our deliberation-, and. if wi- have not

succeeded in coming to an understanding upon all of its points, a general agretinent has

been reached upon the majority of them, giving rise to numerous arrangements, the

nomenclature of which is recorded in the Final Act , which we have just signed. It tlieref(<re

seems to me proper and advisable to saiiiin.iri/,e. before we separate, the c xtiiit (.1 the

•vork which we iiave aci-oinjilished.

In the tirst addre-s, gentlemen, wliii li I had the honour to deliver .it the ojiening

session of the Conference, I thought it my duty to point out that the task wliuli was

imposed upon us had two objects in view ; (l) to endeavour to prev. nt .Mined o.ntlie 's

between nations, and (l) in case war breaks out. to rend, r its efleets I, -s bunleiisonu- to

those who may be affected by it directly or indirectly.

The political events which have happened since the First Confeieii. c would iiiiiush us

with plenty of material for dehberation, in so far as concerns the latti r pan ot the probh m
tliat We had before Us. The inadequacy of the arrang.ments relating td ilu' rules i.f war

on land, which Were elaborated ini.^iiO, has be. nseeii in the coins.', .f the military operations

' Ailii it iluciiniiiils, vol. i, p. =f^6.
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wind, h.ixe t,.k,.n ,.l,... .luring (lu- pas. cKl.t yvars. It l,,,s al>„ Inrn po.sihi.. t., un vv..how .u.vsabK. „ would 1... ... n-Mula... naval warfar. and ,1... s.a.us of „ . T^^,
c ta,„ c,r.-„,n„anc.s closdy o.nn..t..d ^,i,h conditions that aris. as a r „I o "iS uh .vas „... work technual in natur. and oft.n most d.-licat.. wind, the S. nd ,

;
'

•n. l-o.,rtl,
( o„,m,ss,ons took up. T|„. latter two l.ad a part,, ularlv ron.pli. ,.d k-n tins r..p..n. „... d,ffi. „l,i..s of wind. I had mor. than on.l on asion^o o ^

'
to th,. lof.v .p,„, of connhat.on d> pla>v.l !>v all ,n,..n.s,..d, or to the- al.l,. ,uida.H..

' >1- -n.n,.„t pn..d..n,s of th...- Commission, who ..nd.avour.d to avoid r.vf nd ,di.-.-ov, r solution, which w.rc a.T.ptal.l.. to all

\Vha, IS par.uularly nmarkahl,. in this r..«ard arc th.. stipulations rclatin,, to n.v dvvarf.uc an.l the s,.,n,s of neutrals ,n such warfare. This is ,he hrst time th . n , ! ,
at cdnicuion has ..een made in this matter, and, al.hou.h we ha^: i;: . 2 Z'
'1'- f""n.la ions have been laul, and those who arc called to continue our u.uI.t. .k i,":;w.ll no doubt ,1,. justice to the workers of the first hour

^
I shall dwell only a moment upon the spirit of con.'ord an.l ^oo.l undcrs.andim: «hi,hK. c

,
.,„c,eri..d ever^ member of these Commissions. When stran.er: ! .^ ^^is ,ud„,„,.nt on the activity of the Confer..,ue, tluy too often lose si,h, of ,h .

»''" ;—
•
-;" -''l;-i "Pon to elaborat.. abstract theori.s, ,„ .,,.k. bv mtans of cut .speculation. Idea solutions h,r the problems submitted to us. U.. ,n. the a v its 1

-, ,1, nneics, of ..„, nspccve countrus. The l,i,.hcr consi.lerat.ons „, ,hc ,„„d ofunkind ,1, general should no doub, ,ui,le us, bu, in applym, them we must hav. lmost in our mimls the intentions of those who direct our (lovemme.its Hut the ,r ,
wuerests of dit^eren, States are often diametrically opposed. It was in ..,^1;b

.
hem iiuo a.r..ement with the theoretical re.pnrements of absolu... law and us'i''•".'"
T/ ,' '•""''^'^'"'""- vvhidi I have just meuuoned, came mto pi vConsi.lered from this point of view, it has acpiind a double value

'
'

n .1.. pivveii.nv ,n.ld -means of preventing and avoi.|in« international conflicts-
t I., r. -s of ,lK. ( onfcn.nce has been l.ss noticeable. I, ,s because there has not Invti

l-"-'i and univeis.dlv reco,„i/.ed conditions to which thev .mu be applied The.n.,..n„n, pn„e,.,s pn-seuted to the Firs, Commission for the establish,,,, t' C,of A,-!.n-..l ,,us„ce and ( ompulsorv A,-bitra„o„ spran, from th vticd .- s wZT — "••''''••"•--''> "--l-i.-. --.,..,. rn,l„.n,a„erof,e'. ^ ,

'" the ,„„M„n. ,he c,e.,„on of which appeared to be h.dilv .hsu-aMe -, :,„s,, .:
-lu.ion. ul,„ h w,ll i-,.|n,oi, one o, the ,n„nunu.„ts o, ,h,s Conference u„s .

,

'

"U.V be a.s,„ „„, ,, ,..„ no, fad to iv .,- „ „..ful s,.rv,ce whicl, w,ll l,:.),: ,k'pre\r!lt a Itlrlhi, extension ol W.Us '
'"(U\ to

N. y.r.h.l.s. ,1, uork .,. complishe,! by ,l,e Crs, ( o.nmi.ssion, ,u,der the , l.-ver „ui

nlM,.„ and comp, so, V .,rb„ra„o„, w,ll no, be lost. When ,he tinie con t
,"

n

;:;.;:;:;:':,;:,;::;;^,:^,'^;:-:;:;-::^;-;--;::::;t,';;;;:;:-:r
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Hut. Kiiitlinii'i. in mv opinion it is not in tliis tliat lii> the principal Mt;nitican(T of

till' N'conil Pi'uci' Confonnci'. \Vf cannot fail to rctoKnizf tlif fact that one of tlie principal

guarantees of the maintenance of peaceful relations between nations is a more intimate

knowledge of mutual interests and need- ; the establishment of many and varied relations,

forming an ever-spreadinn n.'twork. which tinally creates a moral and material solidarity

that, more and more, resists every warlike undertaking. The progriss of the Dresent

Couference is the greatest that mankind has ever made in tin- direction. This is tne hrst

time that the representatives of all constituted States have been gathered together to

di-cuss int.r.sts which they have in common and which . (.ntemplate the gootl of all

mankind. Furth.rmon', by the xilhiboration <if the rei)rcseiitatives of Latin America,

new and verypreiious elements hav( uiupiestionably been paid into the comninii trea-ury

of international political science, the value of whi. h we have but imperle( tly known

hitherto. On their part, the repr.M ntatives of Central and South Ameri< a have had .m

opportunity to acquire a more intimate knowledge of the internal situations and reciprocal

rel.itions of European States, which, with their various institutions, their historiial

development, their traditions and theinndividual peculiarities, present political condition-

that ar.' perceptibly ditlereiit from tho-e under which the younger nations of the New

World live and progress. This more iiitiiii.ite kiiowlidge has thus be.ii of advantage to

both, and has facilitated collaboration in tlu' Coiifneni e. whi.li i- .i genuine step forward

tor mankind.

We may therefon' refute the .iccus.itioii which some peojile are alre.idy trying to liuii

at us. alleging that we have done nothini; for the m.iintenance of pi-.n e. nothing tor tin

progress of human solidarity. I'lure i- doubtless a great deal -till to be done in tlii-

dir.rtion. Nations must In- . iliu ated in order that they may le.irn to e-teeiii and love

e.ich other, still keeping their own individuality and the tradition- tli.it are dear to theiii.

We should also recognize the fact that the voices which h.ive been raised around Us and

in the press connected with the Conference, making a recommendation to this ellect to

the C.overnments. were indeed prochiiniing a principle by which the dire( tors of the

.itl.iirs of the world may jiroht. He-ide-. it is too -0..11 to e-timate at its true v.ilue iIk

>;gnihcance of the work of the Second Peace Conference. Tin- press that showed

an interest in the Conference ha- be, n kept regularly ,uul lully in touch with it- labntir-

by the secretarv general. The pre-s ha- thus been able to keep the whole world inlornu o

ot the iirogie-s of th.' Work ; but all cone hi-ion- mu-t be left tor .1 ju-t e-timate ol tin

work as ;i whole, fniin a more di-tant and con-equ.'Utly more objective view-iioint. I lu

trnefrielidsofjKMce;indotthedevelopment of humanity in tliedirectioiiof moral -olid. uity.

ri!,'ht. and justice will not fail to undertake this work in simerity and good f.iitli. Ma\

their efforts serve to arrest the outburst- ol a certain kind ot publicity wb.icl., from

iutensted motive-, seeks only to incite nations again-t one .mother, biiMthin,:; lialod.

purposelv poisoning the most trivial politic. d incident-, and in tin- w,i\ Mr.itm^ or

a-sjravating the dangers which may threaten the pe.ic of the world, for the m.iint, nance

of which we are called to labour.

That i- our work. We all feel that we have collal>orate.l con-cientiou-ly and have

done our be-t. It ha- not been possible for u- !> do eveiyllnn;.;. Let u- K.iv.' it for .)se

who e<,me after U- to deselo]) what we have been .ible only to -ke tch, iiild to [ir.'p.ire m
their turn for future Coufeivnces the outlir.e- of -udi work ,1- they m,i\ not -u;<ved in

.icc()mi)li-hing tluin-elve-. A- for us, the inv-eiit Conference h.i- at any rate maole its



THE PEACE CONFERENCE OF 1«»7

murk in tlif lii>t(iry of mankind, for it has bt'cn the hrst to assumr a univiTsal iharaiti r

by making; the (li'h'^;at<s of the wh()if workl marih hand in )iand along tlif rt)ad of progri ss.

Nicd I add that, so far as I am (wrsonally coni'frni'd, I consider as the finest riimax

of a lonK' di|)loniatic lareir the honour whirh has iM'falKn me of presiclinfi over the work

of this illustrious assembly. I have devoteil all my jxiwers to it ; I have given it all my
KO(Hl-will. I have been proud and happy to see the eoncord which has constantly prevailed

among us during the past tour months, and I sfiali carry away with me, as a result of our

long collaboration, the most glorious memory of my life. You have made my task easy,

gentleiiu n, by your kiiuliiess and your indulgence, and I desire to extend to you my most

cord: il til.ink-. I should mention more particularly my most intimate collaborators-

tlie vice pii sidmt oi the (nntrreiue ; the presidents and vici-] • uhnts, the reporter'-

and secretaries ol the I'onimissions and subcommissioiis. and. ahi . i all. the indefatigable

secret.triat with it- i iiirl, tin- ncn tary gener.il Their anluou> work, whu h has bei n

pertormed with such i-.ti;iriiess, with the aid of ,ni admirable printing establisiiment,

h.is Ixiii ,1 model ol order. s\>tiiii. and accurac>'.

Hrforr -1 p.ir.itiiiL;. L;entleiiu n. there remains a hii.il duly to jierform. a duly ol the

he.irt. with will! Il \i<\\ will ((Tlainly pernut me to conclude my pnsidtiuy. I ask your

lurnii-— loll to adiln— ilic following tdeLirani to Her Majeyty the < 'net n of the Nellnrlands :

Hefofi' -1 p.ir.itmg. upoi. the completion of their l.ibours, the delegates ol t!ie

Powers g.ithered tok'elln r for the Second Pe.n e (dnfi n nce, beg Your Koy.tl Majtsty

gr.iciou-l\ to ate ept the res|)ectful expression of their gratitude for the august int. rest

which vou have continued to take in their ac tivities, ,i> well as for the gracious

hospit.ility which has been accorded them by the Nitherland (iovernment and which

Your Majestx' h,i- deigmd to promise likewise lor tuture Conferences. They express

their nio-t eorilial good wi-lies to Your Koyal M-ijesty for the prosjarity of your reign.

In one ni the l.i>i -1 —.inn- there Wen- expi-e»ioii> ot thank- to the august initiator ol

tilt Peac ! I'oiiti n III e~, His Majestv the limperor of Russia. The Conference will now be

willing. I trust, t" p.iv its respects to the President of theCnited States of North .\mtrica,

tir-t to proin-e the nieetiny of the Second (. onfennce, ami to authorize me to ad<lress

(ollowini; tel. -r.iiii In jiiiu :

H.iMiig I nnipleted their l.ibour-. the delegates of the Sec (Ud Peace Conference

Kr.itefullv rimember the initial propn-.il for its call, which wa-- made by the President

of the I'liKid M.ites. and present to him their res))ectful compliments.

l-m.ilK . i^i lit!' 111. n. pernut nie to otUr the expre.-sion of oi'.r gratituile to the honorar\

president ol tlie ( ..titeren( e. his l^xcelliiicy the Minister of I'oreign .Miairs of the Netlur-

mds, as Well ,i- t.i .ill the brandies of the Koyal (loveniinent. wliosi- workings, 1 fi ar,

We have too Inn^ hindered .mil thus .ibus(d the hospitality which was extinded to us.

.-\s the present t I'lil.reiice i- .ilxitit to enter the doinain of the past, let nie glance .it

the future. Main' of u- will probabh' .i--emble here ag.iin in a few years at the next wurlil

iiieetint;. Others .md I shall no doubt be among thi m— will appear no more ; but let li^

[H- that in continuing our > ommon work you will i. call with sympathy our collaboration

.iiiil will now ami tin n give .i kind thought to him nho has had the honour to preside hen

.md who wi-he- in.i-t sincin ly b.r the success of iuture Peace Conlerences and the i vi r-

increasing devilopnient ol liuni.m solidarity in international relations, based on justice

and law.



THK PEACE CONFERENCE OF I»i7 ao3

Cloiing Address of hii Excellency Jonkheer Van Tett van Goudriaan,

October i8, 1907'

I disire lK.-f..n- we separate to np<at tlie assurance of the ^reat and sincere >atisf..cti..n

that the meeting of the Second IVace Conference at The Ilanne has given to Her MajeMv

the (,)ueen n.v august sovereign, and to her (.overnin.nt, and I beR to a..,ure you lli,,t

the (jM-vn wiil be deeply touched by th.^ Kracious telegraphic message which you .la^e

,Uci(hd to address to Her Majesty.
, x- . . . 1

YourdeHberati..ns have been followed with keen intere-t in the Nrthrrland-, .iiul «.

rejoic that, thank, to vour profound knowle.lge of the -piestion- whi. h you \uu\ under

discussion, vour devoted an.l persistent application has not faded to bear fruit.

You wer.- called togeth.r to e,.ntinue tlie work of the First P. ace ( onhrelir, 'k ..ur

t,.,k less brilliant p.rhap- in ,1 c.rtain sense, was not less arduous tiian that of th.' .i-^nibly

which met in I«y<,, and there i, reuM.n to pre.licl that the solutions you have tound for

, rertain number of .pie^tion, -nbmitf.l tor your consideration will not entirely -ali-lv

thr aM.irations of anient pmrn^ter, of pacilislic ,|octrin.s. After a whde, 1h.«c\'1 .mi

,A.,minati,.n of th- pmch-.rrhuHX and oth. r .locuments relating to your labmirs will -Im.w

that vou were obliged to face problems, the solution of which iv.pured concili,.ti..n nl

divergent interests in the f.eUl of uiternational relations. Hut as the compromi- s whu 1,

.,re indisjHT.^able in -uch ca^s afte. t the fr.e exerci>e ol their right,, agreement l- tueen

the Powers could hr brought about <inlv with great dithculty.

The Conventions, which .iwait vour signature, prov that, in sp.f of all. you hav

succeeded in bringing about such an agr.ement upon several matters which formed i-arl

of the iirogramme of the Confenn<f.

In regard to other (pu'stion- vour . fforts w, r, not ciown-d with the s.iiii.- Mircess.

Not without some regrt, VoU h.ive de. ide.l to le.ive thei. ^nlutlon to a Ihird Peace

Conference. You hav believed, and rightly, that ,t is better to give i-ublic opinion time

t.. grow stronger with respect to these points. Such public , .pinion i, indi>pcnsabh m

smoothing the road for go.ui understanding, and it had not alt.niud th. necessary .1, \ -
lop-

ment and strength.

But all this has aln-.ulv been said at greater length and with greafr eloqueuc, In liie

orators who have spoken before me. 1 r, frain therefore from dwelling further upon your

labours. .

,

When the next assemblv meets at Ihe Hague, in pursuance of the vciu which vou

have seen fit to formulate, and for which I sincerely thank you m the nam.' of the ( hu ,
n

and of the Neth.^rland Government, it will be sure to meet with tlu- s.inie welcome uliu li

we have happilv been ,ible to extend to the two preceding assemblies. W e shall bi u i >

happy to be able to offer our h.ispitalitv to this new assembly a> well, and to thoM- which

mav "be called after it. We shall be proud to see them deliberaf m our midst like llieir

predecessors. For, from th.' rep.'ated choice of th.' r..yal capital ..t tlu' .\. tlurland- as

the meeting-place of these gatherings of the representatives of th.' Mat.s ..t the Nsoild.

we mav venture to conclude that we have succeed.d in surrounding tluin with a seren-',

tranquil, and sympathetic atmosphere, such as befits their delib. r.iti.ms. We highly

> .-I(?t^ (/ ^'o: un:ent.^, vol. i. p. 50<>.

f
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thf I'tacf ( iinfiTriuf".

I cannot d..M., k..„,I.„„„, nn,.!,.,,,. .x,.r.,MnK ,1... ,.,,..,lul „,m.,ul. ulu.h u. all-1 t..vv..r.l th.. ..u«u>t >nm..tor ot th. vvork tur tl„. ...Iv..,,, , ,„,.„t .,( «|,k1, v.,u Iuv I,..,.al.u.nn« w.,1, ,1,.. «r.a. o.n.uhno. ,1,,., .h„.n.u.l,. , y.„., ,.„.! ..,., .,„.;,. „unk .th- ,...vv,.r(ul ,u.| «,v..n lu ,ln, work l.y th- I'nM,!,.,,. .,( ,1... r„n..l St.u. , „f Am.m .In .xpr....,,,;; tl„.M M„t,m.nt>, I am s„r,. ,1,,., I am tl,. faitl.fu; int.r,,,. t.r ..[ v.,urth..uKh.. In, ,,..|. „,,„n ,1... ,.r„po>al of sour l,ono,„..M.. ,,n.,d,n,, von have alr.alv>how„ your .I.Mn. to a,i,|r..s, s,„„ ,lu„k, l.y t.l,.«ra,,h to Mr. R.h.Jv.I,. l-erm

;';',;',;:';';
" >" "'" ""' •"'''•'- "" '"i'—»« < I'p-.. >'• m„ Ma,..,v ,1,, Emptor

-4^4
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The Second International Peace Conference, proposed in the first instance by the

President of the United States of America, having t>een convoked, on the invitation

of His Majesty the Emperor of All the Russius, by Her Majesty the Queen of the

Netherlands, assembled on June 15, 1907, at The Hague, in the Hall of the Knights,

for the purpose of giving a fresh development to the humanitarian principles which

served as a basis for the work of the First Conference of 1899.

The following Powers took part in the Conference, and appointed the delegates

named below :

Germany :

His Excellency Baron Marschall von Bieberstein, Minister of State, Imperial

Ambassador at Constantinople, first delegate plenipotentiary ;

Dr. Kriege, Imperial Envoy on Extraordinary Mission at the present Conference,

Privy Councillor of Legation and Legal Adviser to the Ministry for Foreign Affairs,

member of the Permanent Court of Arbitration, second delegate plenipotentiary
;

Rear-Admiral Siegel, Naval Attache to the Imperial Embassy at Paris, naval

delegate ;

Major-General von Gundell, Quarter-Master General of the General Staff of the

Royal Prussian Army, military delegate
;

Dr. Zorn, professor of the Faculty of Law at the University of Bonn, Judicial

Privy Councillor, member of the Prussian Upper Chamber, and Crown Syndic, scientific

delegate
;

Mr. Gbppert, Counsellor of Legation and Counsellor attached to the Department

for Foreign Affairs, assistant delegate
;

Mr. Retzmann, L-eutenant-Commander on the Naval General Staff, assistant

naval delegate.

The United States of America :

His Excellency Mr. Joseph H. Choate, ex-Ambassador at London, Ambassador

Extraordinary, •' legate plenipotentiary
;

His Excellei. y Mr. Horace Porter, ex-Ambarsador at Paris, Ambassador Extra-

ordinary, delegate plenipotentiary
;

His Excellency Mr. Uriah M. Rose, Ambassador Extraordinary, delegate pleni-

potentiary
;

His Excellency Mr. David Jayne Hill, ex-Assistant Secretary of State, Envoy

Extraordinary and Minister Plenipotentiary at The Hague, delegate plenipotentiary
;

' lltf tt (I'Jt UlllllU.,, Mil. I, [1. I •"/

m
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Rear-Admiral Charles S. Sperry, ex-president of the Naval War College, Minister
Plenipotentiary, delegate plenipotentiary

;

Brigadier-General George B. Davis, Judge Advocate-General of the United States'
Army, Minister Plenipotentiary, delegate plenipotentiary

;

Mr. William I. Buchanan, ex-Minister at Buenos Aires, ex-Minister at Panama,
Minister Plenipotentiary, delegate pltnipotentiary

;

Mr. James Brown Scott, Solicitor for the Department of State, technical delegate
;

Mr. Charles Henry Butler, Reporter of the Supreme Court, technical delegate.

The Argentine Republic :

His Excellency Mr. Roque S&enz Peria, ex-Minister for Foreign Affairs, Envoy
Extraordinary and Minister Plenipotentiary at Rome, member of the Permanent
Court of Arbitration, delegate plenipotentiary

;

His Excellency Mr. Luis M. Drago, ex-Minister for Foreign Affairs, Deputy,
member of the Permanent Court of Arbitration, delegate plenipotentiary

;

His Excellency Mr. Carlos Rodriguez Larreta, ex-Minister for Foreign Affairs,
member of the Permanent Court of Arbitration, delegate plenipotentiary

;

General Francisco Reynolds, Military Attach^ at Berlin, technical delegate
;

Captain Juan A. Martin, ex-Minister of Marine, Naval Attach^ at London, technical
delegate.

Austria-Hungary :

His Excellency Mr. Cajetan M6rey von Kapos-Mere, Privy Councillor of His Imperial
and Royal Apostolic Majesty, Ambassador Extraordinary and Plenipotentiary, first
delegate plenipotentiary

;

His Excellency Baron Carl von Macchio, Envoy Extraordinary and Minister
Plenipotentiary at Athens, second delegate plenipotentiary

;

Mr. Heinrich Lammasch, professor at the University of Vienna, Aulic Councillor,
member of the Austrian Upper Chamber of the Reichsratn, member of the Permanent
Court of Arbitration, scientific delegate

;

Mr. Anton Haus, Rear-Admiral, naval delegate
;

Baron Wladimir GiesI von Gieslingen, Major-General, Military Plenipotentiary at
the Imperial and Royal Embassy at Constantinople and at the Imperial and Royal
Legation at Athens, military delegate

;

The Chevalier Otto von Weil, Aulic and Ministerial Councillor at the Ministry of
the Imperial and Royal Household and of Foreign Affairs, delegate

;

Mr. Julius Szilassy von Szilas und Pilis, Counsellor of Legation, delegate
;

Mr. Emil Konek de Norwall, Naval Lieutenant of the First Class, delegate attached.

Belgium :

His Excellency Mr. A. Beernaert, Minister of State, member of the Chamber of
Representatives, member of the Institute of France and of the Royal Academies of
Belgium and Roumania, honorary member of the Institute of International Law,
member of the Permanent Court cf Arbitration, delegate plenipotentiary

;
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His Excellency Mr. J. van den Heuvel, Minister of State, ex-Minister of Justice,

delegate plenipotentiary
;

His Excellency Baron Guillaume, Envoy Extraordinary and Minister Pleni-

potentiary at The Hague, member of the Royal Academy of Roumania, delegate

plenipotentiary.

Bolivia :

His Excellency Mr. Claudio Pinilla, Minister for Foreign Affairs, member of the

Permanent Court of Arbitration, delegate plenipotentiary
;

His Excellency Mr. Fernando E. Guachalla, Minister Plenipotentiary at London,
delegate plenipotentiary ;

Brazil :

His Excellency Mr. Ruy Barbosa, Ambassador Extraordinary and Plenipotentiary,

Vice-President of the Senate, member of the Permanent Court of Arbitration, delegate
plenipotentiary

;

His Excellency Mr. Eduardo F. S. dos Santos Lisboa, Envoy Extraordinary and
Minister Plenipo'entiary at The Hague, delegate plenipotentiary

;

Colonel Roberto Trompowsky Leitao d'Almeida, Military Attache at The Hague,
technical delegate

;

Commander Tancredo Burlamaqui de Moura, technical delegate.

Bulgaria :

Major-General on the Staff Vrban Vinaroff, General ii /./ siiitr, first delegate

plenipotentiary
;

Mr. Ivan Karandjouloff, Procurcnr-General of the Court of Cassation, second
delegate plenipotentiary

;

Commander S. Dimitrieff, Chief of the Staff of the Bulgarian Flotilla, delegate.

Chile :

His Excellency Mr. Domingo Gana, Envoy Extraordinary and Minister Pleni-

potentiary at London, delegate plenipotentiary
;

His Excellency Mr. August© Matte, Envoy Extraordinary and Minister Pleni-

potentiary at Berlin, delegate plenipotentiary
;

His Excellency Mr. Carlos Concha, ex-Minister of War, ex-President of the
Chamber of Deputies, ex-Envoy Extraordinary and Minister Plenipotentiary at Buenos
Aires, delegate plenipotentiary.

China :

His Excellency Mr. Lou Tseng-tsiang, Ambassador Extraordinary, delegate
plenipotentiary

;

His Excellency the Honourable John W. Foster, ex-Secretary of State at the
United States' Department for Foreign Affairs, delegate plenipotentiary

;

His Excellency Mr. Tsien Sun, Envoy Extraordinary and Mini-.ter Plenipotentiary
at The Hague, delegate plenipotentiary

;
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Colonel W. S. Y. Ting, Judge Advocate-General at the War Office, military

delegate
;

Mr. Chang Ching-tong, Secretary of Legation, assistant delegate ;

Mr. Chao Hi-chiu, ex-Secretary of the Imperial Chinese Mission and Legation at

Paris and Rome, assistant delegate.

Colombia :

General Jorge Holguin, delegate plenipotentiary
;

Mr. Santiago Pirez Triana, delegate plenipotentiary
;

His Excellency General M. Vargas, Envoy Extraordinary and Minister Pleni-

potentiary at Paris, delegate plenipotentiary.

The Republic of Cuba :

Mr. Antonio S4nchez de Bustamante, professor of international law at the University

of Havana, Senator of the Republic, delegate plenipotentiary
;

His Excellency Mr. Gonzalo de Quesada y Ar6stegui, Envoy Extraordinary and
Minister Plenipotentiary at Washington, delegate plenipotentiary

;

Mr. Manuel Sanguily, ex-director of the Institute of Secondary Education at

Havana, Senator of the Republic, delegate plenipotentiary.

Denmark :

His Excellency Mr. C. Brun, Envoy Extraordinary and Minister Plenipotentiary

at Washington, first delegate plenipotentiary
;

Rear-Admiral C. F. Scheller, second delegate plenipotentiary
;

Mr. A. Vedel, Chamberlain, Head of Department at the Royal Ministry for Foreign

Affairs, third delegate plenipotentiary.

The Dominican Republic :

Mr. Francisco Henriquez i Carvajal, ex-Minister for Foreign Affairs, member of

the Permanent Court of Arbitration, delegate plenipotentiary
;

Mr. Apolinar Tejera, Rector of the Professional Institute of Santo Domingo,
member of the Permanent Court of Arbitration, delegate plenipotentiary.

The Republic of Ecuador :

His Excellency Mr. Victor Rendon, Envoy Extraordinary and Minister Pleni-

potentiary at Paris and Madrid, delegate plenipotentiary
;

Mr. Enrique Dorn y de Alsiia, Chargi d'Affaires, delegate plenipotentiary.

Spain :

His Excellency Mr. W. R de Villa Urrutia, Senator, ex-Minister for Foreign

Affairs, Ambassador Extraordinary and Plenipotentiary at London, first delegate

plenipotentiary ;

His Excellency Mr. Jos4 de la Rica y Calvo, Envoy Extraordinary and Minister

Plenipotentiary at The Hague, delegate plenipotentiary
;
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Mr. Gabriel Maura y Gamazo, Count de la Mortera, Deputy to the Cortes, delegate

plenipotentiary ; u ..•• r tir

Mr. J. Jofre Montojo, Colonel on the Staff, Aide-de-camp to the Minister of War,

assistant military delegate ;

Captain Francisco Chacon, assistant naval delegate.

France :

His Excellency Mr. L6on Bourgeois, Ambassador Extraordinary, Senator, ex-

President of the Council, ex-Minister for Foreign Affairs, member of the Permanent

Court of Arbitration, delegate, first plenipotentiary ;

Baron d'Estournelles de Constant, Senator, Minister Plenipotentiary of the First

Class, member of the Permanent Court of Arbitration, delegate, second pleni-

potentiary ;

Mr. Louis Renault, professor of the Faculty of Law at Paris, Honorary Minister

Plenipotentiary, Legal Adviser to the Ministry for Foreign Affairs, member of the

Institute, member of the Permanent Court of Arbitration, delegate, third pleni-

potentiary ;

His Excellency Mr. Marcellin Pellet, Envoy Extraordinary and Minister Pleni-

potentiary at The Hague, delegate, fourth plenipotentiary ;

General of Division Amourel, military delegate
;

Rea Admiral Arago, naval delegate
;

Mr. Fromageot, advocate at the Court of Appeal at Paris, technical delegate ;

Captain Lacaze, second naval delegate
;

Lieutenant-Colonel Siben, Military Attach* at Brussels and The Hague, second

military delegate.

Great Britain :

His Excellency the Right Honourable Sir Edward Fry, G.C.B., member of the

Privy Council, Ambassador Extraordinary, member of the Permanent Court of

Arbitration, delegate plenipotentiary
;

His Excellency the Right Honourable Sir Ernest Mason Satow, G.C.M.G., member

of the Privy Council, member of the Permanent Court of Arbitration, delegate pleni-

potentiary
;

His Excellency the Right Honourable Lord Reay, G.C.S.I., G.C.I.E., member of

the Privy Council, ex-president of the Institute of International Law, delegate

plenipotentiary ;

His Excellency Sir Henry Howard, K.C.M.G., C.B., Envoy Extraordinary and

Minister Plenipotentiary at The Hague, delegate plenipotentiary ;

Lieutenant-General Sir Edmond R. EUes, G.C.I.E., K.C.B., military delegate ;

Captain C. L. Ottley, M.V.O., R.N., A.D.C., naval delegate
;

Mr. Eyre Crowe, Counsellor of Embassy, technical delegate, first secretary to the

delegation ;

Mr. Cecil Hurst, Counsellor of Embassy, technical delegate, legal adviser to the

delegation
;

ua»a I*
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Lieutenant-Colonel the Honourable Henry Yarde-BuUer, D.S.O., Military Attach^
at The Hague, technical delegate ;

Commander J. R. Segrave, R.N., technical delegate
;

Major George K. Cockerill, General Staff, technical delegate.

Greece :

His Excellency Mr. CI*on Rizo RangaM, Envoy Extraordinary and Minister

Plenipotentiary at Berlin, first delegate plenipotentiary
;

Mr. Georgios Streit, professor of international law at the University of Athens,
member of the Permanent Court of Arbitration, second delegate plenipotentiary ;

Colonel of Artillery C. Sapountzakis, Chief of the General Staff, technical

delegate.

Guatemala :

Mr. Jos« Tible Machado, Charg* d'Affaires at The Hague and London, member of

the Permanent Court of Arbitration, delegate plenipotentiary
;

Mr. Enrique Gomez Carillo, Chargi d'Affaires at Berlin, delegate plenipotentiary.

The Republic of Haiti :

His Excellency Mr. Jean Joseph Dalb^mar, Envoy Extraordina-cy and Minister
Plenipotentiary at Paris, delegate plenipotentiary

;

His Excellency Mr. J. N. Liger, Envoy Extraordinary and Minister Plenipotentiary
at Washington, delegate plenipotentiary

;

Mr. Pierre Hudicourt, ex-professor of international public law, advocate at the
bar of Port au Prince, delegate plenipotentiary.

Italy :

His Excellency Count Giuseppe Tornielli P 4 di Vergano, Senator of the

Kingdom, Ambassador of His Majesty the King aris, member of the Permanent
Court of Arbitration, president of the Italian delegation, delegate plenipotentiary

;

His Excellency iAr. Guido Pompilj, Parliamenti>xy Deputy, Under-Secretary of

State at the Royal Ministry for Foreign Affairs, delegate plenipotentiary
;

Mr. Guido Fubinato, Councillor of State, Parliamentary Deputy, ex-Minister of

Education, delegate plenipotentiary
;

Mr. Marius Nicolis de Robilant, General of Brigade, technical delegate
;

Mr. Frangois Castiglia, Captain in the Navy, technical delegate.

Japan :

His Excellency Mr. Keiroku Tsudzuki, Ambassador Extraordinary and Pleni-

potentiary, first delegate plenipotentiary
;

His Excellency Mr. Aimaro Sato, Envoy Extraordinary and Minister Pleni-

potentiary at The Hague, second delegate plenipotentiary
;

Mr. Henry Willard Denison, Legal Adviser to the Imperial Ministry for Foreign
Affairs, member of the Permanent Court of Arbitration, technical delegate

;
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Major-General Yoshifuru Akiyama, Inspector of Cavalry, technical delegate ;

Rear-Admiral Hayao Shimamura, president of the Naval College at Etajima,

technical delegate.

Luxemburg :

His Excellency Mr. Eyschen, Minister of State, President of the Grand-Ducal

Government, delegate plenipotentiary ;

Count de ViUers, Charg* d' Affaires at Berlin, delegate plenipotentiary.

Mexico :

His Excellency Mr. Gonzalo A. Esteva, Envoy Extra-Ordinary and Minister Pleni-

potentiary at Rome, first delegate plenipotentiary ;

His Excellency Mr. Sebasti4n B. de Mier, Envoy Extraordinary and Minister

Plenipotentiary at Paris, second delegate plenipotentiary ;

His Excellency Mr. Francisco L. de la Barra, Envoy Extraordinary and Minister

Plenipotentiary at Brussels and at The Hague, third delegate plenipotentiary.

Montenegro :

His Excellency Mr. Nelidow, Privy Councillor, Russian Ambassador at Paris,

delegate plenipotentiary ;

His Excellency Mr. Martens, Privy Councillor, permanent member of the Council

of the Imperial Russian Ministry for Foreign Affairs, delegate plenipotentiary ;

His Excellency Mr. Tcharykow, Councillor of State, Chamberlain, Envoy

Extraordinary and Minister Plenipotentiary of Russia at The Hague, delegate

plenipotentiary.

Nicaragua :

His Excellency Mr. Crisanto Medina, Envoy Extraordinary and Minister Pleni-

potentiary at Paris, delegate plenipotentiary.

Norway :

His Excellency Mr. Francis Hagerup, ex-President of the Council, ex-professor

of law, member of the Permanent Court of Arbitration, Envoy Extraordinary and

Minister Plenipotentiary at The Hague and Copenhagen, delegate plenipotentiary ;

Mr. Joachim Grieg, ship-owner and Deputy, technical delegate
;

Mr. Christian Lous Lange, Secretary to the Nobel Committee of the Norwegian

Storthing, technical delegate.

Panama :

Mr. Belisario Porras, delegate plenipotentiary.

Paraguay :

His Excellency Mr. Eusebio Machain, Envoy Extraordinary and Minister Pleni-

potentiary at Paris, delegate plenipotentiary.

p 2
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The Netherlands :

Mr. W. H. de Beaufort, ex-Minister for Foreign Affairs, member of the Second
Chamber of the States-General, delegate plenipotentiary

;

His Excellency Mr. T. M. C. Asser, Minister of State, member of the Council of
State, member of the Permanent Court of Arbitration, delegate plenipotentiary

;

His Excellency Jonkheer J. C. C. den Beer Poortugael, Lieutenant-General on
the retired list. ex-Minister of War, member of the Council of State, delegate pleni-
potentiary

;

His Excellency Jonkheer J. A. Roell, Aide-de-camp tc Majesty the Queen
in Extraordinary Service, Vice-Admiral on the retired list, Minister of Marine,
delegate plenipotentiary

;

Mr. J. A. Loeff, ex-Minister of Justice, member of the Second Chamber of the
States-General, delegate plenipotentiary

;

Mr. H. L. van Gordt, Lieutenant-Colonel on the Staff, professor at the Higher
Military College, technical delegate

;

Jonkheer W. J. M. van Eysinga, Head of the Political Section at the Ministry for
Foreign Affairs, assistant delegate

;

Jonkheer H. A. van Karnebeek, Gentleman of the Chamber, Assistant Head of
Department at the Colonial Office, assistant delegate

;

Mr. H. G. Surie, Naval Lieutenant of the First Class, technical delegate.

Peru :

His Excellency Mr. Carlos G. Candamo, Envoy Extraordinary and Minister Pleni-
potentiary at Paris and London, member of the Permanent Court of Arbitration,
delegate plenipotentiary

;

Mr. Gustavo de la Fuente, First Secretary of Legation at Paris, assistant
delegate.

Persia :

His Excellency Samad Khan, Momtas-es-Saltaneh, Envoy Extraordinary and
Minister Plenipotentiary at Paris, member of the Permanent Court of Arbitration,
delegate, first plenipotentiary

;

His Excellency Mirza Ahmed Khan, Sadigh ul Mulk, Envoy Extraordinary and
Minister Plenipotentiary at The Hague, delegate plenipotentiary

;

Mr. Hennebicq, Legal Adviser to the Minister for Foreign Affairs at Teheran,
technical delegate.

Portugal :

[His Excellency the Marquis de Several, Councillor of State, Peer of the Realm,
ex-Minister for Foreign Affairs, Envoy Extraordinary and Minister Plenipotentiary
at London, Ambassador Extraordinary and Plenipotentiary, delegate plenipotentiary

;

His Excellency Count de Selir, Envoy Extraordinary and Minister Plenipotentiary
at The Hague, delegate plenipotentiary

;

liJ^
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Hit Excellency Mr. Alberto d'Oliveira, Envoy Extraordinary and Minister Pleni-

potentiary at Berne, delegate plenipotentiary ;

» ieutenant-Colonel Tontaz Antonio Garcia Rosado, General Staff, technical

delegate

;

„ ,. • •

Mr. Guilherme Ivens Ferraz, Lieutenant-Commander in the Navy, technical

delegate.

Roumania :

His Excellency Mr. Alexandre Beldiman, Envoy Extraordinary and Minister

Plenipotentiary at Berlin, first delegate plenipotentiary ;

His Excellency Mr. Edgard Mavrocordato, Envoy Extraordinary and Minister

Plenipotentiary at The Hague, second delegate plenipotentiary ;

Captain Alexandre Sturdza, General Staff, technical delegate.

Russia :

His Excellency Mr. Nelidow, Privy Councillor, Russian Ambassador at Paris,

delegate plenipotentiary ;

His Excellency Mr. Martens, Privy Councillor, permanent member of the

Council of the Imperial Ministry for Foreign Affairs, member of the Permanent

Court of Arbitration, delegate plenipotentiary ;

His Excellency Mr. Tcharykow, Councillor of State, Chamberlain, Envoy Extra-

ordinary and Minister Plenipotentiary at The Hague, delegate plenipotentiary ;

Mr. Prozor, Councillor of State, Chamberlain, Russian Minister at Rio de Janeiro,

technical delegate ;

Major-General Yermolow, Military Attach* at London, technical delegate
;

Colonel Michelson, Military Attach* at Berlin, technical delegate ;

Captain Behr, Naval Attach* at London, technical delegate :

Colonel Ovtchinnikow, of the Admiralty, professor of international law at the

Naval Academy, technical delegate.

Salvador :

Mr. Pedro J. Matheu, Charg* d' Affaires at Paris, member of the Permanent

Court of Arbitration, delegate plenipotentiary ;

Mr. Santiago P«rez Triana, Charg* d' Affaires at London, member of the Permanent

Court of Arbitration, delegate plenipotentiary.

Serbia :

His Excellency General Sava Grouitch, President of the Council of State, delegate

plenipotentiary ;

His Excellency Mr. Milovan Milovanovitch, Envoy Extraordinary and Minister

Plenipotentiary at Rome, member of the Permanent Court of Arbitration, delegate

plenipotentiary ;

His Excellency Mr. Michel Militchevitch, Envoy Extraordinary and Minister

Plenipotentiary at London and The Hague, delegate plenipotentiary.

i



ai4 FINAL ACT OF THE PEACE CONFERENCE OF Um

•M

I!

1^1

Siam :

Major-General Mom Chatidej Udom, delegate plenipotentiary
;

Mr. Corragioni d'Orelli, Counsellor of Legation at Paris, delegate plenipotentiary
;

Captain Luang BhUvanarth Narubal, delegate plenipotentiary.

Sweden :

His Excellency Mr. Knut Hjalmar Leonard Hammarskjbld, Envoy Extraordinary
and Minister Plenipotentiary at Copenhagen, ex-Minister of Justice, member of the
Permanent Court of Arbitration, first delegate plenipotentiary

;

Mr. Johannes Hellner, ex-Minister without Portfolio, ex-member of the Supreme
Court of Sweden, member of the Permanent Court of Arbitration, second delegate
plenipotentiary

;

Colonel David Hedengren, Commanding a Regiment of Artillery, technical
delegate ;

Commander Gustaf af Klint, Head of a Section on the Staff of the Royal Navy,
technical delegate.

Switzerland

:

His Excellency Mr. Gaston Carlin, Envoy Extraordinary and Minister Plenipoten-
tiary at London and The Hague, delegate plenipotentiary

;

Mr. Eugine Borel, Colonel on the General Staff, professor at the University
of Geneva, delegate plenipotentiary

;

Mr. Max Huber, professor of law at the University of Zurich, delegate pleni-
potentiary.

Turkey :

His Excellency Turkhan Pasha, Ambassador Extraordinary, Minister of the
Evkaf, first delegate plenipotentiary

;

His Excellency Richid Bey, Turkish Ambassador at Rome, delegate plenipo-
tentiary

;

His Excellency Vice-Admiral Mehemed Pasha, delegate plenipotentiary
;

Raif Bey, Legal Adviser on the Civil List, assistant delegate
;

Colonel on the Staff Mehemmed Said Bey, assistant delegate.

Uruguay :

Mr. Jos* Batlle y Ordonez, ex-President of the Republic, member of the Permanent
Court of Arbitration, first delegate plenipotentiary

;

His Excellency Mr. Juan P. Castro, ex-President of the Senate, Envoy Extra-
ordinary and Minister Plenipotentiary at Paris, member of the Permanent Court o£
Arbitration, delegate plenipotentiary

;

Colonel Sebastian Buquet, :ommanding a Regiment of Field Artillery, technical
delegate.

The United States of Venezuela :

Mr. Jos« Gil Fortoul, Charg* d'Affaires at Berlin, delegate plenipotentiary.
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At a seriei of meetings, held from June 15th to October i8th, 1907, in which

the above delegates were throughout animated by the desire to realize, in the fullest

possible measure, the generous views of the august initiator of the Conference and the

intentions of their Governments, the Conference drew up. for submission for signature

by the plenipotentiaries, the text of the Conventions and of the Declaration enumerated

below and annexed to the present Act :

I Convention for the pacific settlement of international disputes.

II. Convention respecting the limitation of the employment of force for the

recovery of contract debts.

III. Convention relative to the opening of hostilities.

IV Convention respecting the laws and customs of war on land.

V.
' Convention respecting the rights and duties of neutral Powers and persons m

case of war on land. v 1, t

VI. Convention relating to the status of enemy merchant ships at the outbreak ot

hostilities. .

VII. Convention relative to the conversion of merchant ships mto war-ships.

VIII. Convention relative to the laying of automatic submarine contact mines.

IX Convention concerning bombardment by naval forces in time of war,

X. Convention for the adaptation to maritime war of the principles of the Geneva

Convention. . ,

XI. Convention relative to certain restrictions with regard to the exercise of the

right of capture in naval war.

XII Convention relative to the creation of an International Prize Court.

XIII. Convention concerning the rights and duties of neutral Powers in naval

WAT

XIV. Declaration forbidding the throwing of projectiles and explosives from

balloons.
. xk«.,-

These Conventions and Declaration shall form so many separate acts, inese

nets shall be dated this day, and may be signed up to June 30, 1908, at The Hague,

by the plenipotentiaries of the Powers represented at the Second Peace Conference.

The Conference, actuated by the spirit of mutual agreement and concession

characterizing its deliberations, has agreed upon the following declaration, which,

while reserving to each of the Powers represented full liberty of action as regards

voting, enables them to affirm the principles which they regard as unanimously

admitted :

It is unanimous :

I In admitting the principle of obligatory arbitration.

2. In declaring that certain disputes, in particular those relating to the inter-

pretation and application of the provisions of international agreements, may be sub-

mitted to obligatory arbitration without any restriction.

Finally, it is unanimous in proclaiming that, although it has not yet been found

feasible to conclude a Convention in this sense, nevertheless the divergences of opinion

which have come to light have not exceeded the bounds of judicial controversy, and
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that, by working together here during the put four months, the collected Powers
not only have iearnt to understand one another and to draw closer together, but
hare succeeded in the course of this long collaboration in evolving a very lofty con-
ception of the common welfare of humanity.

The Conference has further unanimously adopted the following resolution :

The Second Peace Conference confirnu the resolution ' adopted by the Conference
of 1899 in regard to the limitation of military expenditure ; and inasmuch as military
expenditure has considerably increased in almost every country since that time, the
Conference declares that it is eminently desirable that the Governments should resume
the serious examination of this question.

It has besides uttered the following vaeux :

1. The Conference recommends to the signatory Powers the adoption of the
annexed draft Convention * for the creation of a Court of Arbitral Justice, and
putting it into force as soon as an agreement has been reached respecting the
selection of the judges and the constitution of the Court.

2. The Co:iference utters the vaeu that, in case of war, the responsible
authorities, civkl as well as military, may make it their special duty to ensure and
safeguard the maintenance of pacific relations, more especially of the commercial
and industrial relations between the inhabitants of the belligerent States and neutral
countries.

3. The Conference utters the vacu that the Powers may regulate, by special
treaties, the position, as regards military charges, of foreigners residing within
their territories.

4. The Conference utters the vneu that the preparation of regulations relative
to the laws and customs of naval war may figure in the programme of the
next Conference, and that in any case the Powers may apply, as far as possible, to
war by sea the principles of the Convention relative to the laws and customs of
war on land.

Finally, the Conference recommends to the Powers the assembly of a Third
Peace Conference, which might be held within a period corresponding to that which
has elapsed since the preceding Conference, at a date to be fixed by common agreement
between the Powers, and it calls their attention to the necessity of preparing the
programme of this Third Conference a sufficient time in advance to ensure its delibera-
tions being conducted with the necessary authority and expedition.

In order to attain this object the Conference considers that it would be very
desirable that, some two years before the probable date of the meeting, a preparatory
committee should be charged by the Governments with the task of collecting the
various proposals to be submitted to the Conference, of ascertaining what subjects
are ripe for embodiment in an international regulation, and of preparing a programme
which the Governments should decide upon in sufficient time to enable it to be carefully
examined by the countries interested. This committee should further be entrusted

' Ante, p. 21. For the proceedings i>i the Secomi tonfeiencc on this subject, see post v 8u •

I'oit, p. 226. ' •
I v
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with the task of propoting a »yitem of organization and procedure for the Conference

itself.

In faith of which the plenipotentiaries have signed the present Act and have

affixed their seals thereto.
^ .. ^ „

Done at The Hague. October i8. 1907. in a single onginal, which shall remain

deposited in the archives of the Netherland Government, and copies of which, duly

certified, shall be sent to all the Powers represented at the Conference.

[Here follow signatures.]

Oral Report of Mr. Louis Renault, Reporter of the Drafting Committee,

on the Final Act, October 16 and 17, 1907
*

Gentlemen: ^ , .

,
. . ,

I have come to make a report on behalf of the Draftmg Committee which was appointed

.luring the third plenary session. There has not been sufficient time for me to prepare

a written report ; I shall give you merely a few explanations, rather dry indeed but

nevertheless a necessary part of the work of the committee The proces-vnbal will take

the place of the report that I have not been able to draw up. I therefore ask your indulgence

and your patience in listening to these explanations, which will necessarily be less bnef

than a written report would be. You were good enough to show a confidence in this

Drafting Committee, which it considered at times excessive. It frequently happened that

your Commissions or your committees, when they met with obstacles, sought the aid of

the Drafting Committee to help them over the difficulties with which they were confronted,

and this we did to the best of our ability.
.

We were anxious to justify your confidence, and we know that we have remained

scrupulously faithful to our mission.
.-c 4 .w

We have endeavoured to be clear and precise and, if we have at times modified tlie

texts drawn up by you, we have done so without altering the sense of the provision>

which they contained. Our work was minute ; it required a careful reading of all th.'

provisions. The subcommittee on drafting, of which 1 was president, consisted oi

Messrs. Kriege, Scott, Lammasch, van den Heuvel. Hurst, Fusinato and Asser, and met

fourteen times. The texts which it decided upon were, after two readings, submitted to

rhe Drafting Committee, which met four ti-ies. We have therefore taken every precaution

to make the work, which is now submitted to you, as far from imperfect as possible.

I shall first explain the arran«enient of the Final .\ct, which you will be called upon

to sign.
, ,

We have followed the system of the Final Act of 1S99. It contain, at the beginning

an enumeration of all the delegates who participated in the work of the Lonferenc.-.

We have likewise followed the model of 1899 in drawing up the preamble. W e had 1.0Nve\ er.

to make some changes, taking into account the part President RoostA. It played and tlie

fact that this was a Second Conference.

' Acles et documents, vol. i. pp. ,U-. .-r9.
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Ihi' rt-Milt ..f vour liilHitirs, wlial. \ • r may • ^aid ..1 th, ai. i» aui a ir«1ikiW.- quautlt)
This is t-asilv s«rn from tin- numlK-r ^ ( unvintiotis whuli you .jv. .laboraU'd.

All the agretTn.UN il.( idid u|X)ii hv Mie dnnnnc havr U.-ii ralltd ' Convctirion-
,

as you will soc In tli. pro)t.rts < n, uuitinj; iroin tht ConimrsHsions there was ,i i;n;ii

diversity of ap(> llatioiiv III. wort reculations '. amoim dttier did not seem to ii-

suitable for an intcniatiunal act.

The Final A< t will contain, as in t)^<)q. a clause piving the unUt lo sJKn the Conventions
up to June 30. 1,^)8. We have allowed a longer iime limit than that of i8q<), becau>.
there are many more Powers represented in theCmfereme; but I hope that few anions them
will take advantage of this time limit, and I venture personally tr. express the wish thai
the Conventions may leceivi' at once the greatest possible numlnr of signatures. Th.
linal .\ct Iontains likewise a declaration, resolutions, and vceu.x. Such arc the decl-r.-jtion
concerning obligatory arbitration and the resolutions relating to armament? id t..

the nmting o( the Tliird Conference.

Bifon- examining each Convention in particular, I must say a few words upon two
ipiesiions of a general nature

.Ml the Powers here represented may sign until June, 30, 1908; but what is tht
situation in regard to Powers that are not represented ?

This (juestion has been solved in .evcral ways. In 1899 the open-door system w.i-
adopted, except, however, in regard to the Convention concerning the pacific settlement
of international disputes. For that reason a protocol was signed on the 14th of last Junr
in which the signatory Powers consented to the adhesion of Powers which had not taken
part in the Conference of i8()Q, in order to permit them to participate in the work of th.
Conference of 1907.

To-dav the question presents itself in a diftercnt manner, by reason of the large numbei
of States that are here represented and the small number of those that have remained
.>ut of ()ur deliberations. I may ,-idd that there has been no question of nioiiifying th.
rule laid down by th. Conference of 1809 on the subject of the Convention for the pacifi.
settlcni. lit ..f international disputes.

.\itu 1.
5ji

,,| the Convcniion concerning the establishment of a Prize Court reserve-
to certain I'.iw. r>, dcteimined in advance in Article 15 and the annexed table, the right
to adhere to the Convention. This restrictive provision was necessary in order to pn^servt
the hannonv of the project, by which there was established a relation between th.

compositmn ,,f the Court and the number of the contracting Powers. With r.spect |.

the oth. '.
' .nv. ntions. wc found that there were three different opinions :

1. Ci.iitniiiancr of the rule of 1899, system of open conventions.
2. Kicht of adhesion limited to the Powers assembled at the Second Conf.r.iu .

.

This 1- 1 niiiv.ilent to making the Conventions closed conventions.
3. Svsteni adopted by the Conference on the revision of the Geneva Convcntici,

in l()0»« (Article 32), according to which the Conventions would be closed in princij)!.

Nevertheless the .idhesion of non-contracting Powers would be permitted, and this adhoi..!.
would become definitive if, within one year from the notification of the intention to adhcn ,

none of the contracting Powers had formally oppos.d it, silence on their part for a yen
being considered sufficient tacit const nt.

These three systems g.ive rise in committee io <xliaiisti\ e

' I'osl. p. ;; ..

arguments, 'i he argument-
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,u.„n wliKti stress was l.iia in supimrl ol tl.r second and third, ami which starttd from

a . ommon iH.mt. c.nMst in c()nsl.l.•rln^; th.- Mat. s siKnini: a cmv, nticn as part of a society

whrr.- a stranR.T is not fn-<- to .•nt.r, hut must ring and rc.iucst adnuttancr. 1 hf system

„t th<- oi«n d.M.r j.n-sents .-.rtain annoyan.r, for tho N.-th. riand (iovernim nt, which

might find its.lt in an rmharrassing position in casf of a r.'qu.st for pcrmisM.jn to

a.lh.rr on th.' part ..f States wlio-r status is ill-.l. tormincd and ..imvocal. In spite of

thtsf argum.-nts, whuh th.' pr. si,|, nt .,1 th.' sub. ..mmittce d.'sir.'v t<. submit with .'ntirc

impartiahtv to tli- Cmf. r.n. .', th.- majority of the ...nimilt.'. d.'clar.d th.ins.'lv.s in

lavoiir of th.' systt'in of th.' .ipfii door, for iIk- following reasons :

I. A r.-^tri. tivc svst.'m would loiistitut. a st.'p hackwanl from tlir lil.. ral -v-t.m

adnpt.'d in lX<)>), wh'i< h gave rise \<> no inistaki's
, , ,

2 Ihe Conventions, t.. which the committee proposes to applv the svst.in oi

tlie oix'n d.H.r, are not ..f tlu- natur.' ..I mutual concessions, like coiiv.'iili.ms Ixtw.
.

11

a f.'W States. Th. V ar. g.'mral in charact. r and are chi. fl\ d. .
iarations of prnu ipU s.

It IS th. refore desirahl.' that th.y he acc.pted by the great, st possible number ot

States so as t.> constitul.' a cinle of universal law.
, .

I There is th.' po-sibilitv of a new Stat.', which may I).' toriiud to the detriinrnl

of another and which would' treqtientlv m.et with insurm..iint .». e op|).)sition on tne

Dart of this .)ther. It i.-. tru.', as was pointed out, that through .lii'lomatic negotiations

It might be possible to overcome certain ill-will, but tlier.' might be persistent obstinacy.

The second general question concerns the extent ..f th.' application of tii.' Conventions

The essential principl.- followed by th.' committee i^ that th. (
.mv.nlions are binding

only Ix'twcen contracting Powers ; that is only the comni..n l..\\
.

But th.' ( onventions

relating to war, which contain provisions conc.rning neutraU. giv. ris.' to a new problem.

Must all the Ix-lligerents be cntracting parties in order that tlu' Convention may apply

with respect to neutrals, in the r.'lati..ns Ix'tween the contracting belligerent and contracting

neutrals ? The question has already been decided by the Conference 111 regard to th.-

Convention relating to the Priz.' Court (Article 51)
;

' it must also b.- decided with re,pe. t

to the other Conventions, with the singl.' exception of the Convention relating 1- tli.

opemng ot hostilities, in regard to which we have d.enied it advuable to lay duun ..

special rule.

The following is the form which we have g.ne'-ally adopted :

The nrovisions of the pres. nt Convention <io not apply except between coiiti acting

Powers and then only if all th.' belhg.'rents are parti.s to the Cnvntion.

The reason this f.)rm was adoi>t.'d is that a b.'lligerent sh..uKl not be under a restraint

which is not imposed up.Mi th.' enemv. This principle is not only just in itselt, but n-

application has the still further advantag.' of facilitating the ext.nsion of the (
.mv.nti.'iis

by making it more advantag.-. ms to all the States t.. adhere to them.

I ii.ive now some explanations to mak.' to you as to the provisions wliuli
,
111 coniiim Hon

with til.' chief of the Si'rvicedu Protocoloi the Ministry of Foreign Aftairs ..1 the Netherlands,

were a.lopted in r.gard to the clauses ot a dipi.nnatic nature with whu I. th, toinentions

close. Certain modifications have been made in th.' tinal provisions w hi<h appear in the

C.)nv.^ntions of i8q(). In the first pku v they concern the procedure m the matter of

ratifications. It was agreed that, in ouler to avoid complications, iher.' should not be

.i proch-verbal for the deposit of each ratification, but a common proccs-vcrbal for the

•'I

1
^Keoii^Baims^-SRissb'm
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various ratifications deposited at the same time. In the matter of adhesions, we were
obliged to decide a point of law, namely, the date from which adhesions should become
effective, and, particularly, whether account should be taken of the interval between the

date of the request and the date of its receipt. We decided that an adhesion should
l>econie effective from the d?to of the receipt by the Netherland Government of the request

for permission to adhere.

Likewise in conjunction with Baror van Hogendorp, we omitted the lengthy formality

of placing seals upon all the Conventions, reserving it only for the Final Act.

I have now, jjentlemen, to make a few explanations concerning the four Conventions
which have been distributed among you. The first, which you approved some time ago,

is the Convention for the adaptation to maritime warfare of the principles of the

Geneva Convention '. The preamble, as you will see, is modest. The Drafting Committee
made a change in Article 13, which is not merely a change in form, and, if I insist upon it,

it is to relieve us of responsibility. We perceiv i that the provision of Article 13 wa;-

too absolute in character. It is, as a matter of fact, difficult to impose upon neutral

war-ships, which, for reasons of humanity, have taken on board sick and wounded, the

obligation to sec to it that such sick and wounded take no further part in hostilities.

It would hinder their humanitarian intentions to impose upon them too absolute an
obligation on this score. That is why the new Article 13' mentions this obhgstion only
with a restriction, and this change was adopted without objection.

In the Convention concerning ' the creation of a Prize Court ', in order to give

satisfaction to a general observation made by his Excellency Mr. Carlin, we have modified
the reading of .\rticle 27* to make it conform more closely to the Con^ 'ion concerning
the pacific settlement of international disputes. Other slight changes , re made in the
texts already voted concerning the method of adhesion. In such cases we have followed
the general provisions to which I have alluded above.

The Convention' concerning the 'rights and duties of neutral Powers and persons
in case of war on land ' is made up of texts originating from different sources, which we
thoufrht it wise to combine.

This Convention is composed of four chapters.

The first chapter is drawn from propt)sed regulations which originated in a French
proposition. The committee considered that it was preferable to put Article 10, relatiiif;

to escapeu prisoners of war in Chapter II, which is devoted to belligerents in neutral
countries.

Chapter II is composed of a portion of the Regulations concerning the laws and customs
of war on land, which had no place in the instructions to be given by belligerents to thru
troops, since it concerns the status of soldiers who may be in a neutral country uiuln
various circumstances. We have added thereto the article relating to escaped prisom i-,

of which I have spoken
; lience the title of the chapter might be considered incomplct. .

We do not believe that this is a very serious matter, and I am mentioning it only lli.it

luture critics may know that we were aware of it,

( hapter III is a respectable refuge given to the surviving articles of the proposition

of the Giniian delegation concerning neutral persons,

Cli.ipter IV concerns the article proposed by his Kxrellcnfy Mr, Ey>-chen in the niatt( r

of railroads. We changed its reading, in the first place for the purpose of making its ti xt

''««. P /"" ' Posl. p. ,-51 • I'oil, p. 5 (i.
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as nearly as possible like that of the old Article 54 of the Regulations concerning the laws

and customs of war on land, and we put in the words :
' whether it be the property of the

said Powers or of companies and private persons '. We then endeavoured to put the two

oaraeraphs of the article in harmony. We sanctioned the right of neutral Powers to exercise

a certain compensatory privilege by allowing them to retain railroad material coming rom

beUigerent States to the same extent as such retention is practised by the belligerents.

Finally there remains the Convention » relating to 'certain restrictions with regard

to the exercise of the right of capture in naval war '. The Fourth Commission had sent

us five projects, which we first decided could be combined in a single Convention
;

but

we were obliged to give up this idea in view of the numerous reservations which were

made as regards certain of them, and we grouped together only the three projects which

received a unanimous vote, with few reservations. The Convention, which is inspired

bv a single idea and to which we have consequently given a very broad title, is composed

of three chapters corresponding to the three original projects. I must call your attention

particularly to the chapter relating to postal correspondence. The text voted by the

Conference was composed of three paragraphs. This form, which was defective, was

caused by the reservations formulated by one of the delegations concerning a portion of

the article As these reservations could not relate to words, they were obliged to relate

to a paragraph. Inasmuch as this delegation has withdrawn its reservation, we were

enabled to give greater unity of form by omitting paragraph 3 and inserting a common

provision for neutral vessels and enemy vessels. Finally, the text voted by the Conference

contained, in regard to the exception made in the case of blockade, certain obscurities

which have now disappeared.

These various Conventions, thus modified, will, I hope, receive your approval.

I
Si

Gentlemen:'
, . i i;^k

You have before your eyes the Final Act of the Conference, the arrangement of which

I explained to you yesterday. I shall not return to the preamble, which I have already

read to you and which mentions the circumstances under which the present Conference

met The Act next contains an enumeration of all the Powers represented at the Con-

ference, as well as the names of their delegates. Each delegation should here make whatever

corrections are necessary. One of our secretaries. Mr. van Ro.jen, will take note of them

and it is necessarv that they be communicated to him as soon as possibU. In the proof

only the word 'delegate
' appears opposite each name, while some are delegates plenipo-

tentiary and others technical, scientific, or assistant delegate.. It is naturaHy the business

of each delegation to g,ve the proper title of each of its delegates. Only delegates

plenipotentiary, furnished with full powers, can sign the Final Act, winch is in itself

a diplomatic act, and the Conventions.

Our work will stop on October 18, 1007. and that will be the date of the Final Act and

Conventions. It is possible that the Conventions will not be signed until Saturday, and

some signatures may not be affixed to them until even later. ^'"" ''''^^7"*"'
{""'^^f^'

'9°°:

to be considered as signatories, and not merely as adherents; but hope that there wU

be a ,'reat number of signatures right now. which will attest the value that we attach to

our labours.

' Post, I'. ;.iJ
• Actes el docununts, vol. >, p. }79-
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.J^''7
".' '"^-ntionetl in the Final Act fourteen Conventions, the text of one resolutionone declaration, and lacux to tlic number of five.

'^^soiuiion,

As to the ConveuHot,^ (of which thirteen are Conventions properly so-called and nnna Dec arat,on) there are some special explanations to he made^h^hVbeg rU"Xand shall finish presently.
'^fc«"i y-sieruay

The i.c/«.a/,on« rela'ting to obligatory international arbitration was adopted by youunanimously in yesterday s session, upon the proposal of the First Commission
"^

^

The resolutwn relatinR to armaments is printed just as it was voted by the Conferenceupon the pro{)osal of Sir Edward Fry.
^ i^onterence

I shall say a few words about the vaux.
In the first place we have the vceu concerning the adoption of the Draft Convention »

ii;:;;m:;.f ^"-^^ -' ''''-' ^-^^ ^"'^ -- ^-^-^^^^ »>-- been m::s,
The second .-«•«, concerning the recommendation made to the States that they ass-.reand protect the maintenance o. peaceful commercial and industrial relations Ltween

Srivr f^.*--'d,"-^-' --tries, proposed by the Second Commissi u^nn. latne of his Excellency Mr. Eyschen, has undergone only a few changes irstvwhich were made, however, m conjunction with the author
'

rn.;!'"
"'*.'^"*": «'"^''-"i"K regulation by special conventions of the status of foreigner,

modified."
'""'°^-' "' "" ''°"''"' ""' ""'^''^ '"'^-y '^''-^-- -- in "-" y

reJ,!l^rf 7"' '^""!'^'"P'»""*^' '^' '^l-^boration, by the next Conference, of regulationsdating to the laws and customs of naval war. was proposed by the Fourth Commission

In the draft that you have before you there is a fifth ra.«,4 which you adopted at thelast plenary session upon the proposition of Baron d'Estoumelles de Constant bu heDrafting Committee, while appreciating its great importance, considered that i't did mnpossess the political and legal character of the other vceux which figure in the Final Aaand consequently that it should not be included th-reui. NevertlUss men ioi w if

'

m de o It in the proces-rerbal
.
and, to assure this, the president of the Conference o

Z:^r7 1 ^'J^^r'*^^
''""^™""" *" ^""« "^- ^'^^ »" "is attentionLastl>

,

we lla^ e a final declaration, which is our testamental act, as it were in whu h«e recommend to ,l,e Powers the meeting of a Third Peace Conference. We cI I'a" eno the necessity „. prepann. its work some time in advance. It would be des al le"tuo years before the pr-bahle time of its meeting, a preparatory committed e a "i'
y he (.overni,u.n,s wi.i, ,he duty of collecting various propositions to be subto ,he

(
on erenre, an.l to prepare a programme which the (iovernments should de dupon ... M.fh. lent t.n.e tor .t to be carefully studied

1 ''"
'"'lY'"'

""'^'^' proces-rerbal. which alone will have the honour of receiving ,1„seals of the delegates, and which w.ll har the date of October l8 1007
It remains for i.,,- to pas. i„ review the Conventions which' the Drafting Comm.t,,

,

Ih. t.rst, .onceni.ng the pacific settlement of int.mational disputes underu.,

r

I / -• ft (i'Humt nt^ VI. I i |, !4-'. I 1.

1

post, 1 1 M(,4
/ P."<< Ii.kI rif.rtiKc to the Imil.ling of'tlir P.il 111 I',
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1

two revisions at the hands of the Drafting Committee. The Convention of 1899 alluded

to non-existent institutions which ought to be established. The committee examined the

articles which mentioned such institutions, and which had to be revised, taking into

account the fact that these institutions exist to-day. These are questions of style which

were easily settled by the subcommittee and by the general Drafting Committee.

The object of the second Convention Ms to give diplomatic form to what is called ttie

' Porter proposition '. As you will see, its prermible is very simple. We have made two

articles containing two different ideas : the first article includes paragraphs I and 2

of the proposition ; the third paragraph, concerning the operation of arbitration, to which

allusion is made in paragraph 2 of .\rticle i, is the subject of .Article 2. Then follow

the usual clauses, which present no peculiarities.

In the matter of the Convention''' relating to the 'opening of hostilities', I shall inll

your attention to the scope of its application. Articles i and 2 arc the same as the corre-

sponding articles of the proposition as it was voted.* I'he extent of the application 01

Article 2 presents a peculiarity upon which I think I ought to dwell. In a general way

we have decided, as I explained to you yesterday, that Conventions which place restriction>

upon the rights of belhgerents should be applied reciprocally ;
that is to say, when the

two belligerents are contracting Parties. In Article 3 of the present Convention we have

established two different rules : the first paragraph sanctions the general rule in the

matter of the provision of Article i, and paragraph 2 provides that Article 2 is applicable

to a contracting belligerent with respect to neutral Powers that are likewise contracting

Parties, even though the enemy is not a contracting Party. We beheve that in this we

have not deviated from our general rule, which we consider essential, to the effect that

a belligerent should not be forced to observe a restraint which is not imposed upon the

enemy ; but that we have acted in behalf of belhgerents, as it is to the interest of them

all to notify neutrals of th<- outbreak of hostilities, and in behalf of neutrals, to whose

interest it is to know this fact as soon as possible.

The Convention* relating to the ' law. and customs of war on land' is a revision

of that of iSqg,' which latter is a revision of the project of the Brussels Conference of

1874. .\s you will see, we have kept the preamble of 1899, because we considered that

it was an integral part of the Convention ami that it had even influenced its adoption.

We have made some slight changes in the text of the Convention, because we had to

introduce the principle of the right to ,m indemnity in rase of violation of the annexed

regulations, a principle admitted upon tin' proposal of the (ierman delegation. Tlu

obligation p-sts upon the (iovernments themselves and consequently has no place in

Regulations concerning instructions to be given to armies. In so far as the Regulations

themselves are coneerind, I shall not call your attention to the various unimportant

changes that we have made in the style.

In the matter of Article 53. I have -ome special explanations to give.

The Danish delegation had caused an aniendmeiil to .Article 33 to be voted." \\ e lia\ e

detached it from that article and made it .\rticle 34. The former Aitide 54. relatini,' to

railroads, was, with some changes, transferred to the Convention respicting the rights

and duties of neutrals in war on land. a> we did not wish to change the nimibtring of

tiie l^.egulations. \\m will observe that in this new Article 54 two \\nrd..> which appeared

• /'

I

l'<„l. p. 4Sg. I'l'st. p. 51H

.hitf. p, i:

I -.si, p,

/V,(, p.
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in the Daiiisli proposition arc missing. These are ' or enemy '. We considered that the
word ' occupied ' had here as broad a meaning as possible. It apphes to the presence ot
the enemy in enemy territory, either by disembarking or invasion, or by occupation in
the technical sense

; but it applies also to any irregular occupation—for instance, u
belligerent entering neutral territory and there cutting a cable. If we have not put
• occupied or enemy ', it is because if we had, the word ' occupied ' could then be explained
only as the occupation of neutral territory, an utterly anonialous state of affairs, which
we could not allow to appear in a legal convention.

In the tnatter of the Convention > relative to the ' status of enemy merchant ships on
the outbreak of hostilities ', I have very little to say. It is, in the main, a regulation of
what are called days of grace, and we have changed Article 2, paragraph 2, purely for
grammatical reasons.

In the Convention* relating to the 'conversion of merchant ships into war-ships',
we have changed merely the style and we have given the preamble a more modest and
conventional form.

In the matter of the Convention " relating to the ' laying of automatic submarine
contact mines", we have made a few more important changes. We found that Article 7
contained obscurities, and have given it a new form which makes it clearer, which change
has been approved by the president and the reporter of the Third Commission.

We now come to the Convention * relating to ' bombardment by naval forces in time
of war'. This is a legacy from the First Peace Conference,* which has found in you
a faithful testamentary executor. We have introduced a few changes in the style, and
have made some other changes for the purpose of eliminating certain obscurities. \\\
believed that the reference in Article 2 might occasion some error and fail to be understood.
Article 2 enumerates certain places which are not affected by the prohibition stipulated
in Article I

.

Then comes a third paragraph alluding to the necessity of immediate military
action. But this paragraph is not clear and might lead to the belief that perhaps it is then
permissible to bombard an undefended town. This paragraph 3 alludes only to what
may be bombarded, tliat is to say, mihtary works and not an undefended town, llu
reference to paragraph I of the same article has orecisely this meaning, because this
paragraph implies that the bombardment can be directed only at the places enumerated,
and not at the town itself. The reference to Article I would, on the whole, have been
understood just as well. I suppose that this is the opinion of the reporter of the project.

In the Convention ' concerning the ' rights and duties of neutral Powers in naval war ',

there is nothing to he said about the preamble, since you have already voted it, upon tin
proposal of the Third Commission. We deemed it necessary to add to Article 9 tlic

words, ' or roadsteads ' which had been inadvertently omitted.
That ends our examination of the Conventions. It still remains for me to make a few

explanations concerning the Declaration' 'prohibiting the discharge of projectiles and
explosives from balloons '. We renewed the Declaration of 1899. It is true that it h.ul
lapsed and that we are really making a new Declaration. That of 1899 was made for
a period of Ji\e years ; upon the proposal of the British d. legation,* that of 1907 will
remain in force until the close of the Third Peace Conference. As to the final provisions.
We nave let those of 1899 stand, and have not substituted the new provisions which we

' I'.tsI,
i>. 5;(>

' Ante. p. ;i, i(eu no. 6.

• rnsi, p. 590.
• I\)it, p. 832.

' Post. p. 645. « Post, p. (.g.i
/'i>s/, p. 888. • Actes it documenis, \o\.i,\^. l\\.
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deemed it wise to put in the various conventions. We considered that it would be simpler

to have this Declaration in its original form, so that it would conform to the other two

Declarations of 1899 which are still in force.

This Declaration gives rise to another remark. You will recall that it was voted by

29 ye.us to 8 nays, with 7 abstentions. It may be asked why under these circumstances,

does the Declaration figure in the Final Act and thus appear to be presented as the work

of the Conference, although it was not adopted unanimously. The committee, before

taking this action, was careful to assure itself that the Powers which had voted in tin

nog-'.tive were not opposed to the insertion of the Declaration in the Final Act. That

is what took place yesterday on the subject of the Convention relating to the ' Prize Court
'

.

In making my explanations upon this point, I forgot to state that there was only one

delegation which had voted against it and that we did not insert this Convention in the

Final Act until we had ascertained that there was no opposition to this action on the part

of this delegation.

I shall take advantage of this opportunity to return to the vote upon this last Convention.

I had hardly finished speaking when an objection was laid before us concerning Article 19,

according to which the Court elects its president and vice-president ei'^y three years.

The result is, we were told, that, as there are Powers whose judges will sit only two years,

these judges will of right be deprived of the possibility of being elected president or vice-

president. We could have changed this period and fixed upon two years, but then the

Powers who have the right to have a judge for only one year would raise the same objection.

Under these circumstances, we make the proposition that no period be fixed and thus all

exclusion of right would be eliminated. You will conclude with us that this is an act of

justice and good poHcy. The Prize Court itself will have the power of deciding, by its

own regulations, for what period of time it will elect its president and its vice-president.

This is likewise the rule which we propose be laid down in the project relating to the

creation of a Court of Arbitral Justice. The two cases are similar.

Now, Gentlemen, I have finished the series of explanations which I had to make to

you on behalf of the Drafting Committee.
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DRAFT CONVENTION RELATIVE TO THE CREATION OF
A COURT OF ARBITRAL JUSTICE

Part I.-Constitution of the Court of Arbitral Justice

Article i

With a view to promoting the cause of arbitration, the contracting Powers acree

.Court of Arbitral Justice, of free and easy access, composed of judge, representing

Article 2

frn
J*" ^""^

f ."^u**"'
^"'"" '' composed of judges and deputy judges chosen

the" '"7hT
.'"'"* """ "•'"*""*'"• ""' *" f"'«"'-8 condftiins^ualS

competence in matters of international law.
K'weu

The judges and deputy judges of the Court are appointed, as far as possible from

^ hTnT" '^^uTr'"'
'""'^ °^ '^''"''"'»"- ^''« appointment ^hall^'ld^withm the Six months following the ratification of the present Convention.

Article 3

froJ^'hi"?!'
*"**

**!^'!!'' ^"'*^*' "' appointed for a period of twelve years, counting

LZ H K T r "'•'' "'^ appointment is notified to the Administrative CouncScreated by the Convention for the pacific settlement of international disputes. The;appointments can be renewed.

in Jhich'J
* '"'^*r ''""''' ^"'^' ''' °' """• '"* ^**=*"*=y •'^ «»««» «" the manner

^:Tou::rzr ^^ """"' '" '''- '="^' ^"^ *''''''*"*™^"^ *^ -<«« '- -» ^--^

Akiulk 4

date^on wH^'h Th
'"' ^°"'' °' '^'''"' J"'"'" ""^ *'•"*'• *"<» '*"«« *«<"«»ing to the

i^l t2 T" 'T"""'"'
""^ "°"''*'*- '*'* ^"''^^ -ho is senior in point oage takes precedence when the date of notification is the same

The deputy judges are assimilated, in the exercise of their functions with thejudges. They rank, however, below the latter.

luncuons. with the

' AiiiKx tu 111,, first ,„u ,,l the Stum.l IVaci- C onkrcncu.'. Id, , ,-i J.iiumenii, vol i, p -o...
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Article 5

The judges enjoy diplomatic privileges and immunities in the exercise of their

functions, outside their own country.

Before taking their seat, the judges and deputy judges must, before the

Administrative Council, swear or make a solemn affirmation to exercise their

functions impartially and conscientiously.
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Article 6

The Court annually nominates three judges to form a special delegation, and three

more to replace them should the necessity arise. They may be reelected. They are

balloted for. The persons who seciue the largest number of votes are considered

elected. The delegation itself elects its president, who, in default of a majority, is

appointed by lot.

A member of the delegation cannot exercise his duties when the Power which

appointed him, or of which he is a national, is one of the parties.

The members of the delegation are to conclude all matters submitted to them,

even if the period for which they have been appointed judges has expired.

.Article 7

A judge may not exercise his judicial functions in any case in which he has, in

any way whatever, taken part in the decision of a national tribunal, of a tribunal

of arbitration, or of a commission of inquiry, or has figured in the suit as counsel

or advocate for one of the parties.

A judge cannot act as agent or advocate before the Court of Arbitral Justice or

the Permanent Court of Arbitration, before a special tribunal of arbitration or a

commission of inquiry, nor act for one of the parties in any capacity whatsoever

so long as his appointment lasts.

Article 8

The Court elects its president and vice-president by an absolute majority of the

votes cast. After two ballots, the election is made by a bare majority, and, in case

the votes are even, by lot.

.\KTICLE 9

The judges of the Court of Arbitral Justice receive an annual salary of 6,000

Netherland florins. This salary is paid at the end of each half-year, reckoned from

the date on which the Court meets for the first time.

In the exercise of their duties during the sessions or in the special cases covered

by the present Convention, they receive the sum of 100 florins per diem. They are

further entitled to receive a travelling allowance fixed in accordance with regulations

existing in their own country. The provisions of the present paragraph are applicable

also to a deputy judge when acting for a judge.

Q 2

-a
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These emoluments are included in the general expenses of the Court dealt with
in Article 31, and are paid through the International Bureau created by the Con-
vention for the pacific settlement of international disputes.

Article 10

The judges may not accept from their own Government or from that of any other
Power any remuneration for services connected with their duties in their capacity
of members of the Court.

Article ii

The seat of the Court of Arbitral Justice is at The Hague, and cannot be transferred,
unless absolutely obliged by circumstances, elsewhere.

The delegation may choose, with the assent of the parties concerned, another
site for its meetings, if special circumstances render such a step necessary.

.\kticle 12

The Administrative Council fulfils with regard to the Court of Arbitral Justice
the same functions as to the Permanent Court of Arbitration.

.\rticle l.i

The International Bureau acts as registry to the Court of Arbitral Justice, and must
place its offices and staff at the disposal of the Court. It has charge of the archives
and carries out the administrative work.

The secretary general of the Bureau discharges the functions of registrar.
The necessary secretaries to assist the registrar, translators and shorthand writers

are appointed and sworn in by the Court.

.\rticle 14

The Court meets in session once a year. The session opens the third Wednesday
in June, and lasts until all the business on the agenda has been transacted.

The Court does not meet in session if the delegation considers that such meeting
is unnecessary. However, when a Power is party in a case actually pending before
the Court, the pleadings in which are closed, or about to be cl9sed, it may insist that
the session .should be held.

When necessary, the delegation may summon the Court in extraordinary session.

Article 15

A report of the doings of the Court shall be drawn up every year by the delegation.
This report shall be forwarded to the conUacting Powers through the International
Bureau. It shall also be communicated to the judges and deputy judges of the
Court.

Article 16

The judges and deputy judges, members of the Court of Arbitral Justice, can also
exercise the functions of judge and deputy judge in the International Prize Court.
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Part II.—Compktency and Fkoceuure

Article 17

The Court of Arbitral Justice is competent to deal with all cases submitted to it,

in virtue either of a general undertaking to have recourse to arbitration or of a special

agreement.

Article 18

The delegation is competent :

1. To decide the arbitrations referred to in the preceding article, if the

parties concerned are agreed that the summary procedure, laid down in Part IV,

Chapter IV, of the Convention for the pacific settlement of international disputes

°> to be applied.

2. To hold an inquiry under and in accordance with Part III of the said

Convention, in so far as the delegation is entrusted with such inquiry by the

parties acting in common agreement. With the assent of the parties concerned,

and as an exception to Article 7, paragraph 1, the members of the delegation

who have taken part in the inquiry may sit as judges, if the case in dispute is

submitted to the arbitration of the Court or of the delegation itself.

Article 19

The delegation is also competent to settle the compromis referred to in Article 52

of the Convention for the pacific settlement of international disputes if the parties

are agreed to leave it to the Court.

It is equally competent to do so, even when the request is only made by one of

the parties concerned, if all attempts have failed to reach an understanding through

the diplomatic channel, in the case of :

1

.

A dispute covered by a general treaty of arbitration concluded or renewed after

the present Convention has «.ome into force, providing for a compromis in all disputes,

and not either explicitly or implicitly excluding the settlement of the compromis from

the competence of the delegation. Recourse cannot, however, be had to the Court

if the other party declares that in its opinion the dispute does not belong to the

category of questions to be submitted to compulsory arbitration, unless the treaty

of arbitration confers upon the arbitration tribunal the power of deciding this

preliminary question.

2. A dispute arising from contract debts claimed from one Power by another Power

as due to its nationals, and for the settlement of which the offer of arbitration has been

accepted. This arrangement is not applicable if acceptance is subject to the condition

that the compromis should be settled in some other way.

Article 20

Each of the parties concerned may nominate a judge of the Court to take part,

with power to vote, in the examination of the case submitted to the delegation.
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If the delegation acU u a conunitsion of inquiry, this task may be entrusted to
persons other than the judges of the Court. The traTelling expenses and remuneration
to be given to the said persons are fixed and borne by the Powers appointing them.

The contracting Powers only may hav.- access to the Court of Arbitral Justice set
up by the present Convention.

Article 22
The Court of Arbitral Justice follows the rules of procedure laid down in the

Convention for the pacific settlement of international disputes, except in so far as
the procedure is laid down in the present Convention.

Article 2j
The Court determines what language it will itself use and what languages may be

used before it.
m -m j

Article 24
The International Bureau serves as channel for all communications to be made

to the judges during the interchange of pleadings provided for in Article 63,
paragraph 2, of the Convention for the pacific settlement of international disputes.

Article 25
For all notices to be served, in particular on the parties, witnesses, or experts, the Court

may apply direct to the Government of the Power on whose territory the service is to be
carried out. The same rule applies in the case of steps being taken to procure evidence

The requests addressed for this purpose can only be rejected when the Power
applied to considers them likely to impair its sovereign rights or its safety. If the request
IS complied with, the fees charged must only comprise the expenses actually incurred.

The Court is equally entitled to act through the Power on whose territory it sits.
Notices to be given to parties in the place where the Court sits may be served

through the International Bureau.

Article 26
The discussions are under the control of the president or vice-president, or, in

case they are absent or cannot act, of the senior judge present.
The judge appointed by one of the parties cannot preside.

Artkm 27
The Court considers its decisions in private, and the proceedings are secret.
All decisions are arrived at by a majority of the judges present. If the number

of judges is even and equally divided, the vote of the junior judge, in the order of
precedence laid down in Article 4, paragraph i, is not counted.

Article 28
The judgement of the Court must give the reasons on which it is based. It contains

the names of the judges taking part in it ; it is signed by the president and registrar.

i
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Article 29

Each party payi its own costs and an equal share of the costs of the trial.

^ Articlk .50

The provisions of Articles 21 to 29 are applicable by analogy to the procedure

before the delegation.

When the right of attaching a member to the delegation has been exercised by

one of the parties only, the vote of the member attached is not recorded if the votes

are evenly divided.

Article ji

The general expenses jf the Court are borne by the contracting Powers.

The Administrative Council applies to the Powers to obtain the funds requisite

for the working of the Court.

Article ,j2

The Coivt itself draws up its own rules of procedure, which must be communicated

to the contracting Powers.

After the ratification of the present Convention the Court shall meet as early as

possible in order to elaborate these rules, elect the president and vice-president, and

appoint the members of the delegation.

Article 33

The Court may propose modifications in the provisions of the present Convention

concerning procedure. These proposals are communicated through the Netherland

Government to the conti acting Powers, which will consider together as to the measures

to be taken.

Part III.—Final Provisions

Article 34
*

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

A pToc^s-verbal of the deposit of each ratification shall be drawn up, of which

a duly certified copy shall be sent through the diplomatic channel to all the signatory

Powers.
Article 35

The Convention shall con: . into force six months after its ratification.

It shall remain in force for twelve years, and shall be tacitly renewed for periods

of twelve years, unless denounced.

The denunciation must be notified, at least two years before the expiration of

each period, to the .etherland Government, which will inform the other Powers.

The denunciation shall only have effect in regard to the notifying Power. The

Convention shall continue in force as far as the other Powers are concerned.
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Report to the Conference from the First Commission Recommending
the Creation of a Court of Arbitral Jiutice'

(Kehorter, Mh James Brown Scorr)

InUr Uges silent arma
(tKNTLEMKN

:

Befor.' un.l.Ttak.i.K thv >y>tfinatic .xpo>ition and analyMs <.f tlu project f..r tJ..

«tabl.shni.-nt ..f th,- Court ..f Arbitral Justice, vott-cl by tho comnutt.e of .xammation 11
and referred to the .uNomm.NMon of the First Commission, it may be advisable to devot.
a few paragraph., by way of intr.Hluction. to the Permanent Court of Arbitration created
in 1899. by the hiist Conference, alonRside of wliich it is proposed to estabhsh a Courl
of Arbitral Justice, in order to supplement the existing Court.

It will be recalled that Article 10 of the Convention of 1899 pn)Vided :

In questions of .. legal nature, and i-specially in the interpretation or applicatio'
ot international conventions, arbitration is recognized by the signatory Powersthe most elfei tive an<l at the same time the most equitable means of settling disr j
wJiich diplomacy has failed to settle

That this solemn declaration of a broad and beneficent principle might not r.",.i
a dead letter, the ( onference un.lertiM.k to create a Court in which international c. ;

might be arbitrated Article 20 provi.les as follows :

n..i^!!"i' rw""
"''^'"^

V- [''"'''^''•'K an immediate recourse to arbitration for intenational differences which it has not been possible to settle by diplomacy, the signatorN

t^m^"".
""'»<-"-ik'; to organize a Permanent Court of Arbitration, accessiblfat a Itimes and operating, unless otherwise stipulated by the parties, in accordance withthe rules of procedure insertL-d in the present Convention.

«-"raance wiiri

'• e framers of the Convention had in mmd the arbitration of international conflict^
and, .idmitting as incidental to arbitration that the parties litigant choose their own
ludges. Article 17 added that ' the arbitration convention is concluded for question,
already existing or for questions which may arise eventually. It may embrace anv
dispute or only disputes of a certain category '.

.

'|^|'"^'« i^- 20. and 17 be compared and analysed, it is evident that questions ,.t
a judicial nature were deemed peculiarly susceptible of arbitration, and by the establish-
ment of a Permanent Court of Arbitration it was hoped that these question;, would I..

frequently arbitrated and decided on the basis of respect for law. So far it would se. n,
that the foundations were laid for a Court m the judicial sense of the word, but arbiter-
the choice of the parties litigant, instead of judges were to be appointed.

. comJ^meeVBTco'Tr^eil'of'' L'f"^,.,,l^ ''^l""" *»« •'"J before the F.rst Commmion m the name .,

Mirey von liais mC L l^wa^^^^^^^^^
*''* commm.on. the.r ExceUencies Messrs. Barb...,.
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Inasmuch, however, as the Permanent Court was dicland by Article ^i to bi' roni-

petent (or all arbitration cas*-?*, it is manifest that the framers of the ronventioii mn-

templated tiut questions other than those of a judicial nature might b«' submittnl tu

the Permanent Court There was thus created .i single institution which might decide

purely legal questions on the basis of respect for law, and broader questions of a non-

judicial nature, either or both of which were to \»' decided by judges, that is. arbiter^,

chosen by the parties in controversy.

In modem Stales judicial questions are decided by judges in ourts of justice, and

the judges are not the direct appointees of the parties In matters of purely privat.

interests which may be compromised, judges of the parties are as much in place as they

would be out of place in a covrt of justice.

The difference b«tween judicial and non-judicial questions, and the procedure ap})li-

ible to e ich, was outlined by his Excellency Mr Boui^eois before the l-'irst Commission.

Keplvi' •; to the criticisms of their Ex(ellencies Mr Choate and Mr. Asser upon ''le short-

^.,1 defects of the Permanent Court of i8y«j, he said :

i . -e are at present no judges at The Hague, it is because the Conference of

,oti '
I ng info consideration the whole held open to arbitration, intended to leav ;

! > i. • ies the duty of choosing their judges, which choice is essential in all cases

. , ,xi gravity. We should not like to see the Court created in 1899 lose its

s;,iit y arbitral character, and wi- intend to preserve this freedom in the choice

' j'uh .s in all cases where no other rule if provided.

in >. .ntroversies of a political nature especially, we think that this will always be

.'ij rt'l rule of arbitration, and that no nation, large or small, will consent to go

i« f jr. a court of arbitration unless it takes an active part in the appointment of the

M'li.Hjrs composing it.

1. at is the case the same in questions of a purely legal nature ? Can the same

I. .iness and distrust appear here ? . . . And does not every one realize that a real

court composed of real jurists may be considered as the most competent organ for

deciding controversies of this character and for rendering decisions on pure questions

of law ?

In our opinion, thcretore, either the old system of 1899 or the new system of

a truly permanent court may be preferred, according to the nature of the case. At

all events there is no intention whalever of making the new system compulsory.

The choice between the Tribunal of iSqt) and the Court of 1907 will be optional, aiul

the experience will show the advantages or disadvantages of the two systems.

Impressed by the justice of these views, the framers of the present project have had

primarily in mind the establishment of a court for the determination of questions of

a judicial nature, without, however, depriving the Powers of the right to resort to it for

the settlement of differences of another character. Tleir aim and purpose is to carry

the work of 1899 a step further by instituting a Court of Arbitral Justice for the judicial

decisions of international controversies.

Article 20, previously quoted, looked to a Permanent Court, but it is common know-

ledge that the C -t is not permanent, for it exists only for the special case and has to

be created anew each case submitted. There is indeed a permanent list from which

the judges can be, and indeed must be, chosen for the particular case. The framers

of the Convention meant the Court to be accessible at all times to the suitors, and it was

established in order to facilitate recourse to arbitration. This excellent end was frus-

trated by faulty machinery, because an unconstituted court cannot be said to be accessible
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at any time, much less at all times. As stated by his Excellency Mi. Asser, a founder

and friend of the Court, ' it is difficult, time-consuming, and expensive r j"t it in motion '.

And in the same connexion his Excellency Mr. Choate said ;

'

One cannot read the debates which ushered in the taking of that great step by

the First Conference without realizing that it was undertaken by that body as a new

experiment and no. without apprehension, but with an earnest hope that it woultl

serve as a basis at least, of further advanced work in the same direction by a futun

Conference. . . .

We do not err, Mr. President, in saying that the work of the First Conference m
this regard, noble and far-reaching as it was, has not proved entirely complete and

adequate to meet the progressive demands of the nations, and to draw to the Hague

tiibunal for decision any great part of the arbitrations that have been agreed upon,

and that in the eight years of its existence, only four cases have been submitted to it,

and of the sixty judges, more or less, who were n.-med as members of the Court, at

least two-thirds have not, as yet, been called upon for any service. . . . Certainly

it was for no lack of adequate, competent, and distinguished judges, for the services

they have performed in the four cases which they have considered have been of the

highest character, and it is out of those very judges that we propose to constitute

our new proposed Court

.

I am inclined to think that one of the causes which has prevented a more freqiient

resort of nations to the Hague tribunal, especially in cases of ordinary "f minm

importance, has been the expensiveness of a case brought there, and it should 1h

one element of reform that the expense of the Court itself, including the salaries ol

the judges, shall be borne at common expense of all the signatory Powers. ...

The fact that there was nothing permanent, or continuous, or connected in tli(

sessions of the Court, or in the adjudication of the cases submitted to it, has been an

obvious source of weakness and want of prestige in the tribunal. Each trial it had

before it has been wholly indeixndent of every other, and its occasional utterances,

widely distant in point of time and disconnected in subject-matter, have not gone far

towards constituting a consistent body of international law or of valuable contributions

to international law. which ought to emanate from an international tribunal repr.

-

senting the power and might of all the nations. ... It has done great g(Kxl so far .i^

it has lu'en jxTniittcd to work at all. . . .

Let us then seek to (h'Velop out of it a Permanent Court which shall hold regular

,111(1 continuous sessions, , . . which shall speak with the authority of the united voict

of thi' nations, and gradually huild up a system of international law, definite and

precis.-, which shall command the approval and regulate the conduct of the nations.

liv suih a step in adv.-inre, we shall justify the confidence which has been plactil in

us anil sli.ill niaki the work of this St'tond Conference worthy of comparison witli

that of the ( iiiifenncc of 181)9.

Such are the general featuns of the project we submit to you.*

In thu-s calhng attention to some of flie palpable defects of the Convention of I^l|l|

no attemj)t is made to belittle the I'trnianent Court, which is a landmark in the dt vtloi^

ment of international arbitration, lught years have now passed since the creation oi

the Permanent Court of Arbitration, and the Court has oeen called into being four tinus

Till institution has Ix'en tested ami has stoixl the test, and we are able to view the I ourt

in the light of txperience. Now this exp<'rience shows that thi' theory of i8<)9 was i orr. 1

1

.Old that the institution created is workable but exjx'nsive ; it likewise shows that it

' .^<». H cl d.Hummh. m.I 11 p U'>* . American Addtisses al Ihe Seiond Hue,ut I'eaie CM/ffin
i liiistim. I'ylo). |i ;i)

' Ibid . vol 1.
i>

\ui. iinnrtr H I In-- proiti t is .juDtiil arlii li- l>v .irticli' in this r(|>orl I xm) !

tt.r v>nu- form.il ( Iudkis m.iilc l)v tin hraltinR Committi-e ami a liianKf in .\rticl<- « (/>•>>. v .• = ;

l.)iitn(ite!. It IS ilinlnal witli the |irniilinK (|>. iH') Draft Convention adopted by the Confereiui

.
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may be improved, and that the great improvement consists in making the Court, m

fact as in theory, permanent. The most eloquent testimony to the necessity of this

improvement is the fact that a founder and friend, and the most experienced and authori-

tative of hving arbiters, his Excellency Mr. Martens, presented in the very first days of

the Conference a project for the permanence of a judicial committee to be selected from

the present Court. If the father can lay hands upon the child and suggest that he mend

his ways, it is not to be wondered at that the godfather should speak more boldly.

The United States of America has always favoured international arbitration, in theory

as in practice, as the ponderous volumes of Moore's Digest of International Arbitrations

to which the United States has been a Partv amply show. In iHm the Amencan delegation

co-operated earnestly, shoulde.- to shoulder, with the British and Russian delegations m

thr creation of the present Permanent Court, and it has appeared as plaintiff in two of

til. four cases tried before it. As the United States was reasonably successful m each

ca^e it cannot be said that it is a defeated litigant that suggests changes and improve-

nunts of a fundamental nature. The experience of the United States with its Supreme

Curt leads it to believe that a Court of Arbitral Justice can be created to decide inter-

national disputes between equal and sovereign States of the family nations, just as surely

an.l truly as the Supreme Court decides disputes of an international character l)etween

till states of the American Union.

The United States has always believed and said that the Court of iSm is the tirst

step to a Permanent Court of Arbitral Justice, and in so sa>'ing it merely consults its

own recent past. It may not be known generally that the United States instituted

a court of arbitration a hundred and thirty years ago. In the fundamental and consti-

tutional act, caUe<l the Articles of Confederation, arbitration of international difficulties

between the states was established in principle and in fact in the following manner.

Congress was to be the last resort on appeal in controversies between the states over

boundaries, questions of jurisdiction, and other matters. When the authorities or

authorized agents of a state pi-titioned Congress to settle a dispute or difference, notice

of the fact was given to the other state in controversy and a day assigned for the appear-

ance of the two parties bv their agents, who were thereupon directed to appoint members

of the tribunal bv joint consent Failing an understanding. Congress designated thr..'

persons out of e.ich of the United States (thirty-nine), and from tlu> li-t of such iht-oi-

each partv could alternatelv strike out one, the pi'titioncr- h.ginninu. until (miy thirt.i 11

remained." From these thirteen, seven or nine were drawn out by lot, and the i)ersoii~

thus designated composed the court, which decided the controversy by a majority oi

votes. A quorum of at least five judges was required. In eve of non-apix^aranc ol

on.- of the parties without a valid reason, or refusal to take part in the formation of th.

tribunal, the Secretary of the Congress performed this duty in his stead. Ih. .iwar.l

was final in all cases, and each state pledged itself to carry out the award m Ko"d laitli.

The judges were required to tal v an oath before one of the judges of th. suprtine or

superi.ir court of the state in which the tribunal sat, that they w..ul.l
i>.

rt..rin tluir

duties carefully and without partiality or <lesire for gain

Fvtn a superficial txaminatioii .il tli.se provi-Diis >liows a -lTik\UK Iikeiu- b.tween

the Court at The Hague and its Aiiieric:in predecessor.

Ih.- life of the Am.rican court of arbitration was short : it failed to ]ustify it.- .xist.nce
;

Licking the .ssciitial elements of a court of justice, it was sup. rscdid withm tin years

tiitAi\i'^iiill!Sl^i,M>Mi,..ASimi
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of its creation by the present Supreme Court, in which controversies which might Icail

to war, if between sovereign States, are settled by judicial means.'
Will history repeat itself ?

Conscious of the weakness and defects of the Amtrican court of arbitration, and
recognizing the admirable results of the judicial settlement of international controversies
by a permanent court composed of judges, the American delegation presented a project
for the establishment of a court of law composed of learned and experienced judges, open
to all the signatory Powers without the delays and formality necessarily involved in tlu

organization for each case of a special tribunal.

When the first subcommission of the First Commission convened. August i. 1907,
it found before it two propositions looking to the permanency of the International Court
The first was a Russian project,' the second the original project of the American del.

gation.'

The discussion that took place on August I and on August 3 was of a general natun .

and dealt with the question whether the establishment of a Permanent Court compost.l
of judges, ready to receive and decide cases submitted to it, was in itself desirable in

present condition.

At the session of August I his Excellency Mr. Joseph H. Choate unfolded and explained
the American project.* He began by quoting the following passage from President
Roosevelt's letter of April 5. IQ07, to Mr. Carnegie, read at the Peace Congress held at
New York :

I hope to see adopted a general arbitration treaty among the nations ; and I hope
to see the Hague Court greatly increased in power and permanency, and the judges
in particular made permanent and given adequate salaries, so as to make it increasingly
probable that in each case that may come before them, they will decide between tlie

nations, great or small, exactly as a judge within our own limits decides, between tlie
mdivuiuals, great or small, who come befor him. Doubtless many other mattirs
will be taken up at The Hague ; but it seem to me that this of a general arbitratic.n
treaty is perhaps the most important.

His K.xcellenty -Mr. Cho.ite then stated that the instructions to the American dele-

gation were to secure, if ix)ssihle, a plan by which the judges shall be selected from tin

different countries, that the different systems of law and procedure and the prindji,)!

ianguagej .hall be fairly represented.

We have not {said he), in the proposition which we have ofleivd, attempted evni
to sketcli the details of the constitution and powers and characttr of uiir proposui
court. We have not thought it possible that one nation could of itself prescribe ..r

even suggest sucli details, but that they should he the result of consultation ,iml
cfinference among all the nations represented in a suitable committee to be appoint. .1

oy the president to consider them.
Ihe [)lan limposed by us does not in the least depart from the voluntary charaeti r

of the court alr.-.uly established. No nation c.n be coni(X'lled or restrained to come
Ixfore It. hut It will be oi)en for all who desire to sittle their differences bv peateliil
methods.

aiiKils (li)ij;l, ic

l<\,.
7»-.'<4 oi Amnicii, \.lilr,s

I'.S
. 4,,(>, ;lS.

' I'.'^l. p js,,.

PI' i'"'. !-,' Till' itiliri- s|M-ci.li i>f Mr ( iKiUtr ia.u Ik

./ Ih^ SfuiinJ lluiiUf /'. i, ,• C,:nl,r<n , lt<ist,in, ic)[o.

i*.
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Having th-'s described the project. Mr Choate gave an .mtli:u- of its main provisions :

In the first article of our project we suggest that .ad. a Court of Arb.uation ..ugM

to be constituted-and that is the gr.at question of princip'..- to be first deiul.d.

The iuS houW enjoy the highest moral consideration and a recognu.-.l '-omfx-tonre

in qiSs of inten^ational law. They shall be designated in such a way r ha I he

nat^o^ weat and small, shall have a voice in designating the manner of I'e'r^h'oce.

They sh^l fairly represent all the different systems of existing law and procedure^

all the principal languages of the world ; they shall be narned for a certain number

SyearT to b^ decMed bv the Conference, and shaU hold their offices until their

respective successors shall "have accepted and qualified.
,„„,„iiv -.t The^ur second article provides that our Permanent Court shaU sit annually at 1 he

Hague ^d that they shall remain in session as long as the t>"s.ness that ^hall come

before them will require ; that thev shall appoint their own officers and. except as

this or th^ succeeding Conference prescribes, shall regulate their own procedure,

that every decision of the Court shall be by a majority of voices.
^ininmatir

It is best that the judges shall be of equal rank, shal enjoy equal diplomatic

immunty and shall receive a salary, to be' paid out of the
f^^^^^.f^^'l^l^'^i

nations, sufficient to justify them in devoting to 1^^
~"^>t,fX?,^ le exD^ou

the Court all the time that shall be necessary. By the third ^'^t'cle we expre^ our

preference that in no case, unless the parties otherwise ^Sree.shaU any judge of ht

Court take part in the consideration or decision of any matter
<=^'"'"g,'^f°5/.

*V«

Court to whfch his own nation shall be a party. In other
^t^sfoftlfe nature of

all respects strictly a court of justice and not partake in the least of the nature ot

'
^ty [heTurlrarticle we should make the jurisdiction of. this Permanent Court

large^ough "o embrace the hearing and decision of all cases involving differences c^

mifnternafional character between sovereign States, which they had not been able

?^ settle bv diplomatic methods, and which shall be submitted o '» ^y an ag eement

of the parties ; that it shall not have original Junsdiction but that room shall

^
given to it to entertain appeals, if it should be thought advisable, from other ri-

bunTls and to determine th^ relative rights, duties, or "Wipt.ons ansing out of

^
sentence or the decrees of commissions of inquiry or specially constituted tribunals

"'
TJ^fiftrartirle provides tha' the judges of the Court .hall b;; ^mpe^-*

",^^^;

as judges upon commissions of inquiry or special arbitration "^unals but in tha

case, of course, not to sit in reviev of their own decisions and that the Court sh.d^

haw the power to entertain and dispose of any international controversy that shall be

submitted to it by the Powers.'

His Excellency Mr. Martens thereupon pronounced a remarkable discourse ' show.ng.

in the first place.that under the terms of the programme for 11 Conference the creation

of a Permanent Court was ,.ermissible, and giving the idea of ,x-rmanence the support ot

his theoretical and practical experience.

\\\- are agreed upon one essential and indisputable fact, "^^^^'y;,^"^;';:.?^'^"^

Pennanent Court is not organize.l as it should be. An
^P-j^^V^h" n^oc inSx.rt'.nt

,t is our task to make it. This task is an important one. indeed the mo^t nnp<.rtant

one, in mv opinion, of all those devoKnng upt)n us
r.mtTitw the

have under mv eves the Russian circular of April ^. loof,,
^^ "\ ' ^

'"'fj;
.'''^^

programme adopted by all the Powers. It s,M-aks, first of all. of the necessity ot

' Mr Scott therennon oxplaine-l technical'v an.l in .lelail the Prinnples upon which^-J
l!u"T"T<^

Court stmul.l he ba.s«\. 'Act,:- ,t .i.nument-.. vol up. y^ ,.
" 'rw.wn/ Hoston lilm

•uMrexs. see pp. X4-07 of Amrncin Addre^^f- ai th,- Ser.md Hague PcMC Conf.rnur. imst . j

' Actf- el dodimrni-. vol 11. )> (Ji.

i
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perffCtinR thu principal creation of the Conference of 1899, that is, the Permanent
Court ' The First Conference separated in the firm belief that its labours would
subsequently be perfected from the effect of the refj^ular progress of enlightenment
among the nations, and abreast of the results acquired from experience. Its most
important creation, the International Court of Arbitration, is an mstitution that ha?,

already proved its worth and brought together, for the good of all, an areopagus of
jurists who command the respect of the world.'

It thus appears that his Excellency Mr. Martens recognized the deficiencies in tho

work of 1899. ' The Court of 1899 is but an idea which occasionally assumes shajx

and then again disappears.' The realization of these effects induced the Russian del(

gation to present a project," but it did not by any means offer its project as the sole buM-
of the deliberations. The project in the first place sanctions the absolute choice of tin

arbitrators by the Powers. The idea of the list is retained, but, considering that tin

arbitrators of the case should be known to each other and be at least in part at the <lis.

posal of the nations. Mr. Martens suggested the idea of periodical meetings, duriiit;

which tlie members should select a permanent tribunal of arbitration to be always ,it

the disposal of the Powers which might desire to have recourse to it.

This Permanent Court was to be composed of three members, but the numbtr of

judges could be increased at any time. Instead of three members, five, seven, or niii.

could b<- elected. This is, however, a question of detail.

The advantage of the Russian project consists in the retention of the present found.i-

tions. on which it proposes to construct another edifice better adapted to the just demarnl.
of international life.

His E.xcellency Baron Marschall von Bieberstein pledged, in brief but eloquent terin,

the support of the German delegation :

I declared .1 few days ago that the German Government considers the establishnu 111

of a Pemianent Court of Arbitration as a real step in the line of progress.
1 wish now, while this (liscu.ssion is being opened, formally to repeat my declaration

in the name of tlii Curnian delegation. I take a genuine pleasure in accepting tli.

k'encral priiu ipks so eloquently defended by the delegates from the United Statt-
\\<- are reach' to devote all our energy toward the accomplishment of this ta-k

which .Mr. .Martens very correctly defined, on presenting it, as one of the must
inijiortant ones ol the Second Peace Conference.

His E.\iellen<y Sir Edward Frv gave to the idea the support of the British iltlef^.m.-n

and their Excellencies Messrs de la Harm, on behalf of Mexico, and Lam ,1. Or...

and SAenz I'ena. hr-t deU),Mte Irom Argentine, stated that their delegations were in l.iv.iur

of the idea of })ermaneiu \ .\t the following session their Excellencie>s Messrs. I.^t. v,,

first delfiz.iti- from Mi xu(, : Milovan>'Viti h, in the name of the Serbian delicatnii

Helisario l'cjrra>. delicate Irom the Republic of Panama
: J. N. I.eger, deletr.it. friHii

Haiti
;

]<i-r (ill I'ortoiil diligat-- from \'enezuela : Ivan Karandjouloff, deleuatr fmn,
Bulgaria; the Maniiii> d-' Soveral, in behalf of Portugal; Samad Khan, .Mouit.i-r,

Saltanch, in b.li.ilt of P( r-1.1 :
.ind ,| P (astro, in Ixhalf of I'ruguay, stated tii.it ili^ \

agreed to the general ci\itlin(- of the .American project, some without reservation .a. 1

others Mi.iking nserx itioiis regarding tin (()m{V)sittnn of the Court His K.vn !! m \

Mr Estt \a, in partuiilar, ni,untamed that In- voted only with reservations, ' h. .u-.

the prill, iples which .ire to serve ,ib a basis in the establishment of the P< rinant'it ( ourt
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were of such great importanre that the Mexican dflegation would not give its final voti'

until it had learned of tlie various projects for the organization of the Court '.

In the session of the third of August, his Excellency Mr. Choatc repeated what he

had previously said in his discourst-, that the proposed Court was not to be obligatory,

that it was not to supplant the Permanent Court of iSiy), and that each litigant should

have the free and untrammelled right to choose which of the two institutions he

preferred.

Whereupon his Excellency Mr. Beernaert, of Belgium, delivered a long and careful

address in which he replied to the arguments in favour of the proposed Court, and pro-

f(!ssed his profound and earnest conviction that the line of progress was in the direction

of l8()(), that the institution of i8c)() was preferable to the proposed one, and that the

new Court with permanent judges imposed upon the litit;ants would destroy the principles

of selection which is the essence of arbitration.

His Excellency Sir Edward Fry replied briefly to the remarkable oration of Mr. Beernaert

and stated in a few short sentences the probirm Ix'fore the Commission :

If it wore a (juestion of supplanting the pri-sent Permanent Court by a new Court

created, I should without hesitancy side with his Exci'llency Mr. Btrrnaert, but the

American scheme proposes the creation of a new Court in addition to the present

Court. The two Courts will work together toward the same goal, and the one which
appears to answer the needs of the nations best will survive.

The choice will Ix' free to the nations, anti it will be very certain that the most
effective Court will lie chosen.

The discussion was practically closed by the eloquent and unanswerable discourse

iif his Excellency Mr. l.eon Bourgeois, who spoke not as the president of the Commission,

but .IS first delegate (if France, distinguishing between the Permanent Court of

.Arbitration of ih()<) and the proposed Court, showing conclusively that each would

have Its separate and distinct sphere of interests and influence, and that the existence

of the two Courts would be a double guaranty for the worlds progress toward>

justice .iiid jK'ace.

What we must ascertain [he saidj is whether, for limited purposes and under
special conditions, it is not possible to secure the working of arbitration more quickly

and easily under a new form in no way incompatible with the first one.

For questions of a purely legal nature a real c(>urt composetl of jurists should be

considered as the most crmiix^tent organ. ... It is therefore either the old or the new-

system that is to be preferred, according to the nature of the cases.

Thus we see before us two distinct domains : that of p«'rmanency and that of

CDinpulsion. However, we re.u h thi' same conclusions in both domains.

In the domain of iinivers.il .irbitration there is a zone of possible compulsion
and a zoiv of necessary option. There is a vast luimlxT of politic.il (piestions which
the conihtion of the world does not yet |>ermit to Ix' submitted univers.iilv and com-
pulsorilv to .irbitr.ition

Likewise, in the domain of permanency. 'Here are cises whose nature is such

as to permit and fx-rhaps warrant their submission to a |)ermanent tribunal. How-
ever, there are others for which the system of iS<w rem.iins iiece>sary. for it alone

can giv.- the nations the conridence ,ind security without which they will not appear
before .irhitrators

TluLs it is seen that the c.ises for which the permanent tribunal is possible ,ire

tli( same ;i.s those in which eompulsory arbitration is .iccept.ibh
,
being, ^;eiurally

;r

^
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speaking, cases of legal nature. Whereas political cases, in which the nations should
be allowed freedom to resort to arbitration, are the very ones in which arbitrators
are necessary rather than judges, that is. arbitrators chosen at the time the con-
troversy arises.

The president having thereupon submitted the American proposition to a vote,
twenty-eight votes were cast in favour of taking into consideration the establishment
of a Permanent Court of Arbitration, twelve States refraining from voting.'

The American and Russian propositions were then referred to the committee ol

examination for the elaboration of a project.'

The committee of examination was therefore confronted by two projects at its first

meeting on August 13. 1907. The Russian project » was not discussed. The American
project « served as a basis for discussion, but it is useless to consider it in detail, for it

was withdrawn in favour of a common project of the German, American, and the English '

delegations. Later, at the third meeting on August 20, his Excellency Mr. Barbosa.
first delegate from Brazil, presented a project* which he accompanied by a powerful
and detailed address. This project was, however, afterwards withdrawn by his Excellen( \

Mr. Barbosa.^ Propositions from the Bulgarian, Haitian, and Uruguayan delegations
regarding the composition of a Permanent Court were also presented.*

Upon the presentation of the project of the three delegations of Germany, the United
States, and Great Britain, for the organisation of a Permanent Court, an animated ilis

cussion arose as to the name which the Court, if established, should bear. For it was
felt that, wittingly or unwittingly, the name chosen either would or should express the
nature of the institution to be created, and distinguish it clearly from the existnii;
Court.

The name chosen in the first draft was ' High International Court of Justice ', the
intention of the authors of the project being to indicate that the Court was to be an Inter-
national Court and that its purpose would be to decide any and all claims submifttd
to it imder a sense of that judicial responsibility which is supposed pecuharly to exist in

courts of justice.

It was objected that the expression ' High Court ' indicated the existence of h.w.r
courts, and that therefore the term ' High Court ' in itself either included or presupjK.M ,1

inferior courts from which an appeal might be taken. It was suggested by the Au>trn-
Hungarian delegation that, in such case, a misunderstanding might arise, for inst.,..;

of being a court of first instance, depending uptm the voluntary submission of the part'-
to a controversy, the expression ' High Court ' might seem to be synonymous with .1

court of cassation. The British delegation explained that the term ' High Court ' -

' .hi,. ,1 ,i..,„m,„h \„\ 11. p. i5(. rhosr votinK in f.ivour of the motion were t'.rrmanv Initc !

Statos ArK.Mitine, Hr.iiil. Huln.ari.i. ( li.l,-. t Inn.., Coloml.ia. C-ul>a, D.iminuan K,-in,l,|„ I-rm,

,

(.real Hntain. Haiti. Italv. Japan, I.uxcml.uri;, Mrxiio, MonteneRro, R.nam.i, P.iraKn.iv Netlicrlan '-

er.j, IcrMa^
1 ortuKal, K.issia, Salva.L.r, frui;uav, Vrnciucla TIkim- r.-(raininK were .\,istri .

llunn.-irv. IJolKium. Denmark. Spam. (".rc«r. Nnrwav, Koum.ini.i, Scrtiia, Si.im Switrrrlaml liirkev
.V^ in the ,-asr of oWiRaforv arf.itration the pr.sKl.nt a.t.led to the rommittee a certain numN-r

ol memlH-rs
:

their Kxtellennes Haron Marschall vnn HielK-rsfem, Mr. ( hoatc Mr Kvschen Mr ltcl,ii-
ni..n, Mr. ( anrlamo, .,n<l Mr lo,,,, Uen.mlt .At the hrst meeting ol the .ommittee of examination 11,
the presiileiit .appointee! a Milxommittee for .Iraftinu comi>ose.1 ol Messrs Asser Renault Knee.'
I ..mmas. h, ( r.mr, S(ott Mr Scott «.,s .IrsiKn.ite.l repTter ,.f committie of examination B

'

.
:"' ''

-""
,

* '"'' p -'**" • /'m(, pp .-x:, ,s^
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understood in Great Britain did not imply necessarily the idea of a court of appeal, but

is also used to designate a court of first instance for certain cases cjf gnat importance.

Another objection made to the terminology was the use of the word ' justice ' because.

if unqualified, it would seem or might seem that the Court to l)e creattil wa^ a law court

in the strict judicial sense rather than a Court of Arbitration. The Austro-Hunnarian

delegation therefore proposed that the title should show clearly the arbitral nature «f

the Court.
,

His Excellency Mr. Barbosa felt that the unqualified presence of the word ' justi« i

would not only give rise to a misunderstanding, but would be a mistake, l)ecausc it would

mean that the administration of justice was to be the sole purpose of the Court, wlureas,

as a matter of fact, the purjxjse in miml was the administration of arbitral justice.

His Excellency Mr. Choate, speaking for the authors of project, expressed a willingness

to accept the title most satisfactory to the committee. ' We leave ', he said. ' the chri-ten-

ing of the child to the committee. Once christened, the rliild's success in life dep.nds

on its acts, not on its name.' To this President Bourgeois replied :

' The question is

not merely one of name, but rather of sex. In any event, the committee is unanimously

of the opinion tli.it the new institution should not be vested with the attributes of .i court

of .ippeal.'

The authors of the project, taking note of th«' di^ire of the committee, propped in

seronil reading the title
' International Court of justice ', but, yielding to the general

ileMre of the committee, finally accepted the title ' Court of Arbitral Justice ' as th.> one

most likely to indicate at once thi- nature and scopt' of the proposed institution.

Having ascertained the name of the Court, we can now pass in review the artalv>

which explain its nature and functions.

Projkct KIR Tin: Hsr.Mii I'-iimknt of .v Coirt of Arbitr.\l Justice

Article i

With a view to promoting the cause of arbitration, the contracting Powers agree

to constitute without ..Itering tlu status of the Pennanent Court of Arbitration, a

Court of Arbitral JustKe, ol free ami easy a.re», lonifiosed of judges representing'

the various juridical -vstemH ot the world, and 1 apable of ensuring continuity in

arbitral jurisprudenci'.

An attentive .xaminatioii .if the nrst article ot tiie project shows the reason f..r

th( creation of the Court, namely, hr>t , to promote the cause of arbitration ', and secondly,

to .Insure
' the continmtv of arbitral jurispnidence '. In onl.T to at'.nn these desirable

ends, the authors of the project considered as indisix-nsab!.' a court in pernianen. < .

.i>

distiiut from .1 court to be constituted for a pajticular occasion, ac^^^-. to which sli..ul.l

be tree .,n.l easv. and which, bv .'mbi-anng in it> composition the diflerent jiiridi. a! sy>tems

ot th. w,,rM. would tx- fitted to as<ertain and develop a system of international law based

upon I l.irt;r .m.l htxral spirit of eqintv in touch with the need> oi the world.

l-..r ,,!thouj;h we sp.ak ..1 intern.itional law a~ an intern.ition.ii -.y>t, m. it 1- common

knoulr,!-, that tlu' -vsteni ot intern.itional law a~ understood and .ipphed in ,inv commu-

nuv :- untortun.itdv. iiisetiMblv intiuence.l by n.itioiial U-vUnti or prejudice, niucli ar, the

Mr^ am ,- oloured bv the stratum over which it rtow>. l-or thi> national interpretation

It w,is -nunht, bv mean.- of the Court, to substitute .ui international uilerpretation.
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and by a series of decisions based upon each other and pervaded by a sense of justice

it would seem no vain hope that the institution so created would not only develop but,

in the course of time, create by judicial means a system of jurisprudence truly inter-

national. In the absence of the distinct legislation it must always be a question open

to discussion, how far a tribunal is bound by previous or existing decisions. The diflS-

culty becomes infinitely greater when isolated tribunals of arbitration pass ujwn the

samo aUied questions without the sense of responsibility which comes from a previous

decision of the same tribimal. By the establishment of a Covit of Arbitral Justice it

may be hoped, indeed expected, that a Court sitting in permanence will not lightly over

rule or deviate from previous decisions unless there be overwhelming and compelling;

reasons ; and it is also clear that a Court, knowing that its decision is likely to be authoritv

with its successor and cited as a precedent, will devote the labour and reflection to thi

decision necessary to make it a landmark in international law. The twofold purpt>sc,

namely, ' to advance the cause of arbitration ' and to assure ' the continuity of arbitral

jurisprudence ', would seem to demand a Permanent Court, and the permanence of the

Court would insensibly and inevitably assure not merely the continuous but the scientitii

development of arbitral jurisprudence.

To effectuate the fundamental purpose of the Court it is not alone sufficient that

it be jiermanent, although permanency is indeed a first requisite. If the Court i^ tu

<levelop an international, not a national system of law, it seems to need no argumcni
that the various systems of law should find representation within the Court and ujKin

the bench. In a national court this proposition is so axiomatic that it would neither

be (jucstioned or discussed, but the problem is here complicated by the fact that nian\

systems of law exist and that these various systems must find adequate representation.

Different systems of law exist in different States, but an international court must embrai e

the various systems of the world. If the Court is to judge according to equity and intt r-

iiational law, it must not be the equity of any one system, but the equity which is the

resultant of the various systems of law. Just as the individual rarely frees himself (n 111

this environment, so the jurist is influenced by his sv-stcm of law and the training in it.

Supposing, therefore, that each is influenced by his training, it is necessar>- to have juiIl'i-^

trained in the various systems of law in order that the equity administered by the Cnun
may be truly the spirit of the laws. For the purpose of the Court municipal law must

Im nationalized. In this case, and in this case only, can the judgement Ik" eciuifable

in any international sense, for the judgement so formed will be based upon intemation.il

equity ;is well as international law.

It i^ stated that the jurist is the pnxluct of his training. It is likewise tnie th.it

th( individual is influenced by his environment and possess^, in greater or lesser de^nt

,

th< characteristics of Ins nation. It would be futile, if indeed it were possible, to ile-

iNitionalize a jud^je. Hut the presence in the Court of judges trained in the various systini>

i.f l.iw, and rtiiriscntiiif.; m their inti lle< tual development characteristics of their respei ti\>

iiilir)ns, winiki go far toward < n^'iniUring an intemational spirit.

Hilt even admitting tlie presence of the various prerequisites for a Court of Arbitr.il

lu-tue. it is necessary that the access to the Court tx' easy, indeed that it be free, other

wi^e the diffii ultie.-. of the Pennancnt Court of l.^oo .irise. It is not sufticient tii.it tin

<l<"'r In .ijiined It will not 1!" that tlie door be ojiened with difliculty. It must nut

be lui. ..i It ,.iu-i \ 1.1(1 n.MJiK I., thr touch of jilaintiff or defendant. In the intit. -t
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of justice and of the peaceful settlement of international difficulties it should be open.

It should invite, not discourage, attendance, and therefore burdensome conditions should

not exist. The access should be free and easy ; free in the sense that no fee should he

paid for entrance, and easy in that the desire to enter should of itself be sufficient. It

therefore seemed indispensable to the authors of the project that the preliminary expenses

should not be required, and that the expenses of the Court, including therein the salaries

of 'he judg. s, should be borne by the signatory Powers, not by the individual suitors ;

for expenses incurred in the interest of all should be shared by all

The original draft expressed this thought by the phrase ' easy and gratuitous access .'

As, however, the word ' gratuitous ' seemed ambiguous, it was ^^uggested by his Excellency

Mr. Martens that a phrase be chosen that gives full expression to the thought it was intend* d

to convey ; and as only the expenses of the Court were to be borne by the community,

and as each Utigant was to bear its own expense and an equal share of the costs in tin-

case, it was suggested that the expression ' easy and free ' would be less misleading and

therefore more accurate. The suggestion of Mr. Martens was accepted and incorporati d

in the text adopted by the committee.

Admitting liie Court of Arbitral Justice to be iiLCtssary or advantageous, the question

naturally arses, what should be the relation between the proposed Court and the existinf;

Permanent Court of Arbitration creat. .1 by tii Convention of 1899? Were the Court

intended as a substitute (or the Pennanent Court, the (lUe^tion would be one of no great

importance, but as the authors of the project ilisclainutl e.\pressly any intention to displact-

or mdeed modify the creation of 189Q, it was necessary tiiat this intent should fmd adequate

expression. It would be possible to organize a new Court without mentioning the old.

Ml that the two institutions, each meant for a different purpose, would coexist. A mattt r

of such fundamental importance should not, however, be left to implication, and the

.luthors of the i)roject expressed the idea clearly and precisely in the words ' that the new

Ciiurt should be organized and exist alongside the I'trmanent Court of Arbitration '. As,

however, the expression ' alongside ' might seem to reflect upon the older and existinK

institution, it was di'cided, upon the motion of his Excellency Mr. M6rey, that the

text of Article i should state, in definite terms, that the new Court presupposes the

Lxistence of the old, and the old Court was to be in no wise jeopardized by the creation

of the new. Mr. M6rey therefore proposed to replace the expression ' alongside tlie

Permanent Court' by the phrase "maintaining however, the actual Court', which

wording would seem to indicate more clearly the maintenance of the older institution and

Its connexion with the new Court. In consequence of this suggestion the principle advo-

cated by Mr. M6rey was accepted and strengthened in the following manner, namely.

' without altering the status of the Permanent Court of Arbitration ', for the latter expres

sion includes not merely the desire to maintain the Court of 1899, but states {wisitivtly

that the new Court shall not injure or alter the Permanent Court of Arbitration. This

wording profxjsfd by tiie authors of the project was accepted by the committee ami

incorporated in the hnal text.

But supposing that tiie new institution be created and exist aloni,'sKle tiie other, with-

out altering its status, the question is still unanswered, namely, what is tlie relation between

the Court of l8q9 and the new institution Wirious views were oxpres.-ed on the subject.

One vii w would make the new Court a cuminittee ot tiie older Court, hut constitute it

within the Peniiaiieiii Court. Another view, differing but shghtly from the former, would

K J
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mako it inclppendi-nt in namt-, but by appuinting its judges froin the mfmbt-rs uf tin'

Prrniaiu'nt Court of Arbitration would, in reality, make- it a dovrlopmcnt of tho existing

Court. Still another virw would rccognizo the independence of the institution by placini;

it alongside the IVnnanent Court as an indefx-ndent institution, but would establish

a close connexitm between the two by appointing its judges, as far as possible, from amoni;

the memtxTs nf the original Court

As will he ^, .n, the last view was the one .icrepted by the (-ommittee.

ki 1

v. I A

i ,

Article 2

riie Court of Arbitral Justice is compose d of judges and deputy judges, chosi-n

from |H-rsi>ns of the highest mor;U reputatuui, and all fulfilling conditions qu.difyiiig

till 111, in their res|)eciive countries, to occupy high legal [xwts, or Ik- jurists of recog-
ni/.cd competence in matters of international law.

The judgis and deputy judges of the Court are apjvHnted, ,is far as possible, from
the memlxTs ol the Permanent Court of Arbitratum. The ,ip(>ointment shall In

made wntlim the' six months following the r.itihcation of the present Convention.

It will be sfcn that this article is composed of three parts dealing respectiveK

.

ftry.t, with the qualilication of the judges; s<'Condly, with their nomination ; and thirdiv,

with the time within which the nomination shall be made. Let us consider each in its

proper order

It cannot be di'niecl that the respect for a court of justice dejH'nds u[)on the character

and attainment- of its judges, and even,' commi'.nity, with even .1 nulimentary resjx 1

1

for juslic c. must see to it that the ben« h. like Caesars wife, be above suspicion. 1 1\.'

methiKl of St lection may be appointed by the sovereigr Power or he may be elected I'v

]V)pular vote ; in any case he must possess the qualities whic li not tmly inspire Imt

command respect.

The ConventiiMi of i8()<) im-scribed that the jnrsons chosen for arbitrators should li'

' of known compt'tincy in questions of intemati'inal law ', and that they should, in addition,

enjoy ' the highest m'Tal reputation '.'

It seemed iinnef t'ssary to the authors of the present project to express tin-

rcquinnient ; because it is jmjxissible t" supj)ose that the signatorv Powers would s.lr. t

.my who did not jiossess this character in the highest degree. Hut in order that it miL;li!

unx siiin til liavi' es(aped attention, and for the sake of completeness, the passage w.i-

borrowed irum tlif (onvent ion of iN()<)and incorporate*! in the final wording of the artii 1'

The .idditmn.il reijuirenients stipulated in the present project arise from the very natuF' oi

the institutMn.

.•\s Ills ICxiellency Mr. I.iion Bourgeois jxiinted out, in his powerful and convini nu'

argument Im (ore the tir,t siit«dmmission, the Permanent Court of i8()<( was titted !"

siil)serve ,1 twofold piirpoM ii.imely. the decision of political and judicial <iiii-sti(ins .\s

the present Court 1- pre -eminent Iv destined, as indicated by its name and its nature !-

<|e( id. pidKial i|Uestiiiiis ,iiid t'l ,ii t as a (dlirt of Arbltr.il justice, it seemed necessar\ i"

re(]uire that its judgi's should pi>s-ess the iiuaJihialioiis for juiiges m their res(M-ctiv'

( "iintries ; otherwise the", iiiyht not bring to the ( i.iirt tli.it knowledge of their jmln 1 il

system- 1 esseiiti.ii to the successful upiT.itmn <>( .m intern ition.d tribunal. In lli.

.Im/,
, p if>, .\rtii 11- -• i.
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next place, it was hoped that judges might be selected for the new Court wh - had liad

experient <• in developing and interpreting the judicial systems of their respectiv countnes.

Therefore it was provided that the judges and <l.puty judges for the new Court should

possess the (lualihcations lor appointment to the liighesl courts of their rcspcctiv.'

nations.

The fundamental purpose of thi- authors of th.' projtct was clearly and succinctly

cxpresscil by Dr. Kriege in tht following language :

'

Then- are certain Stat, s in which iligibility to the variou> judicial offices is goverm d

by requirements of various kinds and dtgn-.s. If we should not nquire that an ml. r-

national judgf possess all of thf judicial (jualihcalions required of the )ustic.-s ol tli<

>upreme court .'f his own country, if wc slioul.l confine ourselves to prescribing that

the judges fullil the conditions re<iuired for apixnntment to a judicial office it w.)ul.l,

theoretically, U- imixttsible to sen.l to the Court jHTsons wh.) do not {x>ssess the i-omix'-

tence without which its imix.rtant duties cannot U- jxTformed. In some countries, lor

instance iK-rsons who have not even r.^ad law may W appointed to ihr office of )u>tii .

..f the jH-ace. It i» .>bvi.)us that such a magistrate should not sit on an internati..nal

bench.

But (or.>>.>eing the po>Mbility that the ,i;reate>t authorities upon the subje.t of int.r-

ii,.ti..n,il law might n..t have fulhlle.l judicial posts in their respective countries, or indee.l

might not m s.)me cases iM>ssess the re.iuirements f..r admissi.m to the supreme c.mrt m

their respective countries, th. authors of tlu' project provid.^d that ' jurists of reogni/.d

competence in matters of int.rnational law ' should be eligible. The purpose was not tn

.xclude a comixtent authonty by limiting the range of selection, but to open the Court

to all who possess the qualifications, accentuating, as far as possible, judicial experience.

The authors of th. pn.ject could not overlook the fact that the most comp<>t.nt a.ithoriti. s

HI international matters ,ire .)ften to b.' found in our universities and schools of l.aniiiig.

The purpose, .IS thus . j.-arly outlined m the first paragraph, is to obtain a b.Kly ot

)urists trained in the mu.icipal l.iw of the various countries, and familiar, practically as

well as theoretically, with the d.tails and intricacies of international law as it has b.'en

slowly developed in centuries of conflict and assumed a definite and systematic shape-.

It IS freely admitted that no method ..f selection, and no (pialifications, however rigid,

will infallibly pr.Kluce the jurist. In the last resort the man is superior to any qualifica-

tions, and the excellence of the Court must dejx-nd upon the character and personal fore

..f the judges selectwl rather than upon ac:>demic and artificial distinctions.

The second part of Article 2 deals with the selection of persons who p.)ssess the

qualifications of judges, and in this connexion the coni'-.iitte-' took occ.ision tc .xpn ss

fullv and in detail the relation that should exist bctwe. n the Peiman. nt C.)urt ot Arbitra-

tion and the new Court.

His PLxcellency Mr. Barbosa declared that the expression that the jiid^'es >li. uld be

chos.n, as far as 'possible, from th.' m.wbers of the Permanent Court failed to .-t.ibhsh

any r.ally obligatory rule t.) .lo so, and that rather than s.-.m to cr.Mt<- a I.gal ol,h^;ati<.n

wlur. none exist.'d, it wouhl be bett.T to say that the sigii..t..ry Powers »ii</// .
Ii.m.sc tlu'

Ui.lg.s and deputy judges from the m.'mbers .)f the Pemianeii' Court.

It mif^lit w.'ll happen, however, that mme of the ju.lg.'s ol th.- pTv<,ni ( onrt couM

i.cept a perm.ment appointment, either b.^cause they w.Te oth.rwis.' .iikml:.-.' i l^'ine

' Actis if JiiLiimiHts, vol. 11. i>
(i(>i.
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or because they might be unwilling to pledge themselves to remain permanently or fre-
quently at The Hague. His Excellency Mr. Asser thought the objection might be met
by permitting each State to appoint an additional judge, making the number of judgo
appointed by each State for the actual Court five instead of four, to which his Excellenc\
Mr. Choate repbed that the addition of an extra judge would increase a list already largt

.

His Excellency Baron Marschall von Bieberstein felt that the choice among the member>
of the Court of 1899 should be the rule, whereas President Bourgeois preferred that the
judges of the new Court should be chosen by and from the members of the Court of

1899. He subsequently proposed that the rule of appointment suggested by Baron
Marschall be adopted in principle, and that in default of suitable members in the Permanent
Court the signatory Powers might then be free to look beyond the members of the present
Court.

Baron Marschall suggested that, on the whole, the method announced in the second
article should be retained, and the matter was referred to the drafting committee to con-
sider and report a final text. The committee, after mature reflection, preferred the original
text, and as such it was ultimately adopted.

In this way the committee indicated very clearly its desire that the Permanent Court
of Arbitration should remain in existence, that it should furnish, as far as practicable, th.
judges for the new Court, and that the signatory Powers should appoint the judges'and
deputy judges from the members of the present Court as far as circumstances would
permit. Of these circumstances the signatory Powers, as sovereign States, naturally
would be the proper and exclusive judges. While, therefore, the proposed Court would
be independent, as indicated in the first article, it would nevertheless derive in largr
measure its strength, substance, and influence from the institution of 1899. In th.'

plenary session of the First Commission, on Thursday, October 10, the wording of the
paragraph was slightly modified upon the motion of his Excellency Mr. Hammarskjold

,

first delegate of Sweden, so as to bring it into greater harmony with the provisional charactir
of the text, which presupposes for its application an agreement of the nations upon the
method of selecting tlio judges. The word ' choice ' was substituted for ' nomination ',

and the phrase ' signatory Powers ' was omitted. In this form the article is more accurate
although its meaning remains unchanged.

The last part in Article 2 is purely formal in its nature. It neither gave rise to
discussion in the committee nor does it need explanation ir the report, for it prov ih-
merely that the judges shall be nominated within the six months following the ratititaiidn
of the present Convention.

Article j
The judges and deputy judges are appointed for a period of twelve years, countinc

from the date on wliicn the appointment is notified to the Administrative Council
created hy the C(,nvention of July 29, 1899. Their appointments can be renewed

u ". .

'' ^^ ^''' '"" <'^"P»'y judge die or retire, the vacancy is tilled in the mannerm whicli lii> appointment was made. In this case, the appointm.'nt is made for a fresh
period of twelve years.

Article 3 commended itself generally to the ccnnmittee of examination, for both
m the first and the second reading of the project it was adopted without .oininent or
observation.

It appears, therefore, that the judges of the Court are nominated for a certain term

J
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and that they aie re-eligible. The fundamental idea underlying this provision was to

secure regularity and continuity of judicial decision, for it was thovght advisable, indeed

essential, that the international community should have the benefit of the experience

acquired by a judge upon the bench. The provision of the reappointment of the judges

aimed to establish another guaranty for the continuity of judicial decision as well as the

permanence of the Court itself.

In the next place it is necessary that the appointment of the judge be notified in some

way to an international body, and it was thought advisable to notify each individual

appointment to the Administrative Council instituted by the Convention of July 29, 1890,

for the pacific settlement of international disputes. The council was designated for this

purpose because it is composed of the diplomatic representatives oi the signatory Powers,

and it was felt that the appointment of the judge, in itself a high international act, should

be communicated to the representatives of the nations rather than to the International

Bureau, which possesses clerical rather than diplomatic standing.

The second paragraph of Article 3 deals with the fiUing of a vacancy, whether caused

by the death or resignation of a judge. It will not escape your notice that this pro\-isi(m

of the article is borrowed from Articles 23 and 35 of the Convention of 1899. It has

notliing to do with the causes of the vacancy, which may lead to much controversy and

give rise to differences of opinion. It simply provides that the vacancy, however created,

should be treated as an original vacancy, and that the judges should be appointed in the

manner provided for in the first paragraph, as in the case of an original appointment. It

necessarily follows, therefore, that the appointment to fill a vacancy should be for the full

term of twelve years.

The question arose frequently in committee, and was carefully examined, whether

a provision should not be inserted in the project guaranteeing the immovability of the

judges. The committee of examination gave the matter their earnest consideration,

and came to the conclusion that it was unwise to give fuller expression to the doctrine

of immovability or to attempt to define in advance the causes which might lead to the

removal of judges. It was suggested that the legislative dispositions of the signatory

Powers might be taken as guide, but as these are so various it seemed impossible to recon-

cile them and state the result in a single clause.

The authors of the project considered that fixing the mandate of the judge at a period

of twelve years was in itself a sufficient guarantee against arbitrary revocation, and that

the exercise of the right of recall or dismission should be left to the good sense as well as the

good faith of the various Governments. The nomination for the period of twelve years

and the provision for a new appointment in vacancies arising from death or resignation

of the judge in reaUty establish the principle of immovabihty.

Should the Government recall its judge and appoint another in his stead, the aiipuint-

ment would nevertheless be valid, because upon taking oath as judye hv is entitled to

participate in the decision of the cases, and the judgement in which lie tak( s j.art would

likewise be valid and binding.

Although the matter seems free from doubt, nevertheless, upon the suggestion of

President Bourgeois, the conclusion of the authors of the project upon the validity of

a judgement rendered in such circumstances is specifically stated in the report, lest future

interpretation or controversy might question the jurisprudence which the Court is called

upon to develop.
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It was proposed to include in the general term of ' unworthincss '

all grounds of

dismissal, but the difficulty then presented itself as to who should be the judges of the

question.

No positive provision is therefore inserted in the project on this subject, and the case

is left to be decided when and as it arises.

In choosing the relatively long term of twelve years the authors of the project had in

mind not merely to secure the tenure of the judge and the desire to give the signatory

Powers the benefit of the experience obtained by the exercise of the judicial functions,

but also to safeguard, as far as possible, the fundamental and controlling principle of impar
tiality

; for association in the analysis and development of international law and co-opera-

tion in judicial decision would develop inevitably an esprit de corps which would necessarily

influence each judge in the performance of his duties. Acting under judicial responsibility,

indiviiiaal opinion, indeed prejudice, would lose something of its rigidity, and the decision

of the Court would offer the highest guarantees for international impartiality.

Article 4

The judges of the Court of .\rbitral Justice are equal and rank according tn the
date on which their appointment was notified (Article j, paragraph I). The judge
who is senior in point of age takes precedence when the date of notification is llu'

same.
The deputy judges are assimilated, in tht exercise of their functions, with the

judges. They rank, however, below the latter.

The prov-iiions of Article 4 are largely formal in their nature and self-explanator^'.

It, however, seemed advisable to the authors of the project to state the provisions in clear

terms, so that as little as possible be left to conjecture.

The judges of the Court aie and must necessarily be equal. As they cannot occupy

the s;une place at one and the same time, it seemed advisable to pievent the possibility

of a dispute as to rank or position. Any one familiar with the history of diplomacy will

recall the difficulty that grave and dignified diplomats have had in finding their appropriate

places at international conferences.

It seemed proper that the rank of the individual judge should be determined by the

date of his appointment, as provided in Article 3, paragraph i. But it might well happen
that two judges were appointed on the same date and entered upon the perfomianci- of

their duties simultaneously. To obviate disagreement or conflict, however trifling, the

authors of the project provided that precedence should in that case yield to age. This

provision is of importance in case thr president and vice-president do not take i)art in the

deierminaticjn of a case before the Court (Article 26, paragraph i).

The second paragraph of the article assimilates the deputy to the titular judges in the

performance of judicial functions, but indicates in clear and express terms that the deputii s

taki rank after the titular judges, although among themselves the provisions of the first

par,i_;rapli would apply.

The second paragraph of the fourth .irticle, which has been borrowed from the Prize

Court Convention, was added t(j oring the Prize Court and tin- Court ot Arbitral Ju>lne
into iiarinony.
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ARTin.E 3

The judges enjoy diplomatic privileges and imin\inities in the exercise of their

functions, outside their own country.

Before taking their seat, tiie judges and deputy judges must, before the Adminis-

trative Council, swear or make a solemn affirmation to exercise their functions

impartially and conscientiously.

This article is composed of two paragraphs, eac>i dealing with a separate yet not dis-

similar subject. Tlie provisions that the judges s/i .' in the performance of their duties,

enjoy the privileges and immunities of diplomatic agents is too familiar to need comment,

and is taken without modification from the Convention of 1899 (Article 24).

It cannot be denied, however, that the expression is rather general and definite in it-

nature, because the privilege and immunity referred to may concern onlv the privileges

and immunities at The Hague, or it may relate to diplomatic immunity in tliird countries.

This ambiguity was called to the attention of the committee by Professor Lammasch,

in very apt language.'

He remarked that it would be advax.iageous to define more clearly the words 'out-

side of their countries ', because it is possible that a State may choose as judge a citizen

or subject of another State, in which case it would be necessary to stipulate in Article 5

that ' their countries ' means ' the countries of origin '.

Mr. Kriege, representing the authors of the project, felt that a mention of the obser-

vation of Mr. Lamma.sch in the report would be sufficient, and that it was inadvisable to

modify the text ' 1899, which has been generally approved and accepted.

The second paragraph of Article 5 relates to the oath or affirmation which the judge

or deputy is to take before entering upon the performance of his official duties.

Any one famihar with the history of courts of justice knows that the matter of oath

and the supposed religious sanction attaching to it has, at times, created great difficulty

in one and the same country. It will not escape reflection th.. men of the highest character

and professional attainment have refused to take an oath, but have expressed their willing-

ness to make a solemn affirmation. Controversy and discussion have resulted in authoriz-

ing a person, entering upon official duty, to pledge his conscience to faithful performance

in the manner binding upon him personally and individually, and affirmation is assimilate'!

to oath. In countries of diverse nationalities and in which different rehgious systems

prevail it would seem expedient to attempt to provide an oath binding upon all. It was

suggested that the oaths required of the judicial officers in their respective countries might

be the test, but a- these differ there would be a lack of uniformity. It was therefore finally

proposed by the authors of the project that the judge should take an oath or solemn affirma-

tion to exercise judicial functions incumbent upon him impartially and conscientiously,

and that for purely formal reasons this oath should be taken before th;' diplomatic repn -

sintation. namely, the Administrative Council at The Hague. In this manner the oath

or affirmation would be a matter of international record.

.\rtklk f)

Th<- Court annually nominates three judges to form a spicial delegation and

three more to replace them should the necessity ari.-ie. They may be re-electtcl. They

are balloted for. The persons who secure the largest number of votes are considered

' Actis el doiummli, vol. li, p. 6(\!.
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elected. The delegation itself elects its president, who, in default of a majority, is
;|

appointed by lot. .
|A member of the delegation cannot exercise his duties when the Power which 3

appointed him or of which he is a ressortissant is one of the parties.

The members of the delegation are to conclude all matters submitted to them,
even if the period for which they have been appointed judges has expired.

In the original text of the project the present article appeared as follows :

Article 6

The High Court shall annually nominate three judges, who shall form a special

committee during the year, and three more to replace them should the necessitv

arise.

A member of the committee cannot exercise his functions when the Power whi( li

appointed him is one of the parties.

The members of the committee shall conclude all matters submitted to them,
even if the period for which they have been appointed judges has expired.

It will be seen that the article has undergone considerable modification in subsequt nt

amendments, due to criticism and suggestion within the committee. These modification-

are of two kinds, the first affecting the form, the second the substance.

His Excellency Mr. Martens objected to the use of the words ' special committee '

a.-

inconsistent with the nature and purpose of a court of justice.

Desiring to overcome this objection, which was of a formal nature, because the functions

would be the same what-ver the name ultimately chosen might be, the drafting committee

proposed ' commission ', in order to bring the Prize Court and the proposed Court into

exact harmony. Mr. Martens objected that ' special commission ' was as unsatisfactory

as ' special committee ', and pioposed ' special tribunal '.

The expression ' special tribunal ' was, however, objectionable, becaure the use of tlio

word ' tribunal ' might lead to misunderstanding, as the word was used in a difierent sen>e

in the Convention of 1899. Another and more fundamental objection to the use of tin.

word ' tribunal ' seemed to exist in the fact that its presence might suggest that the small

committee was in itself a separate and distinct court charged with the performance ul

certain duties and functions. As the purpose of the authors of the project was to cre.itc

a single court for the decision of international difficulties of a judicial nature, it seenud

inadmissible to use an expression which might by implication suggest the creation at (iiu-

and the same time of two institutions. As the small body proceeded from the larger body

and derived all of its power from the larger, it was finally suggested that the expressior,

' delegation ' would indicate the source, that it would not even by implication create ,111

independent body, and that it might hope to meet, as it actually did, the objections ni.nl'^

to the various designations. The expression ' special delegation ' was therefore used ir.

the first instance, but in the subsequent articles the small body is referred to as ' delegaticii

without the adjunction of the word ' special '.

In the next place, the wording was criticized as faulty because, while providing tliat

three members should be designated, the method of their selection was left undetemiim d

For that reason it was provided in the amended text that the three members, and tht

deputies to replace them in case of their inability to act, should be elected by ballot bv

the Court, and that those should be considered elected who received the greatest muulu r

of votes.

'i
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His Excellency Mr. Martens proposed that the three members and their deputies

composing the delegation should be capable of re-election. The right of the Court to

designate the members necessarily presupposes this possibility, but the committee of

examination followed the suggestion of Mr. Martens by stating it expressis verbis.

The original text of Article b made no reference to thu president of the delegation,

it being supposed that the rules of Court would prescribe the necessary regulations.

However, it was subsequently decided that the article should be complete in itself and

not leave a matter of such importance to future regulation. The delegation, therefore,

was given power to elect its president by majority, and faihng a majority, to select him

by lot.

The emendations of paragraphs 2 and 3 of the article under consideration went to

their substance. The authors of the project meant to exclude from the delegation

subjects or citizens of the party in litigation, believing that their presence in such a small

body might tend to destroy the judicial character of the delegation by assimilating them

too closely to arbiters.

Mr. Lammasch suggested that a nation entitled to appoint a judge of the Court of

Arbitral Justice might select a subject or citizen of another country, and that, during

his tenure of office and presence in the delegation, the country of his origin might appear

as plaintiff or defendant before the delegation. In order to insure the largest measure

of impartiaUty he proposed to insert after the words ' the country which appointed him
'

the clause ' or of which he is a subject or citizen '. The proposition was immediately

accepted and appears in the final text.

The third paragraph of Article 6 permits the delegation, as composed at the time

of the submission of a case, to sit until the case has been disposed of, even although the

year of their appointment shall have expired. It is adniitted that this provision can

be questioned in theory, as was pointed out by President Bourgeois, because it might

happen that two delegations would be sitting, at least for a while, at one and the same

time. But the authors of the project took council of practice rather than theory and

fortified themselv-is by the maxim interest reipuhlicae ut sit finis litium. The submission

of a partially decided case to new judges might prolong indefinitely a decision, and theory

may well yield to practice to subserve the interest of justice. Another reason for the

extension in question arises from the fact that the matters submitted to the delegation

are of a nature to be rapidly decided, and that the theoretical difficulty is Ukely to be

the exception instead of the rule.

His Excellency Mr. Asser felt that the period of a year was too short, and that the

difficulty would be overcome by lengthening the term. The authors of the project

opposed this suggestion, and their views were set forth by Mr. Kriege as follows :

'

The judges will hold in the special commission a very peculiar position and their

functions will be of a very delicate nature. The Court must therefore be given

opportunity to form an estimate of their respective industry and fitness, and the facility

of replacing them within a comparatively sliort period. If any member stands the

test, the Court may, by re-electing him, avail itself of his experience. . . .

The authors of the project thought it advisable to enable eminent and busy men
to serve on the commission without relinquishing their high positions at home, which

would undoubtedly be the case if thoy had to occupy their scats for more than one

year.

' Actes ft documents, vol. ii, p. 665.
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The purpose of the provision in question was to present a ready means of settling

a difficulty by providing a small body of judges to which it could be prebented and decided.

The proceeding is therefore in the nature of a summary proceeding and, the designation

being for a year, would permit a small delegation of trained judges on permanent session

during the course of the year to receive and decide any cases presented. At the same

time tilt- limitations of their mandate would prevent them from constituting themselves

in permanence and creating within the Court an institution which might compete

with it.

The reason advanced by Mr. Kriege that jurists of recognized ability might be willing

to serve on the committee for a year, whereas it might be impossible for them to serve

on it for a longer time, seemed to the authors of the project a sufficient reason why the

mandate should not be extended beyond a year. The possibility of re-election would

in itself seem to meet the objection of his Excellency Mr. Asser.

.\rticle 7

A judge may not exercise his judicial functions in any case in which he has, in

any way whatever, taken part in the decision of a national tribunal, of a tribunal of

arbitration, or of a commission of inquiry, or has figured in the suit as counsel or

advocate for one of the parties.

A judge cannot act as agent or advocate before the Court of Arbitral Justice,
the Permanent Court of Arbitration, before a special tribunal of arbitration or
a commission of inquiry, nor act for one of the parties in any capacity whatsoever
so long cis his appointment lasts.

The project in all its parts looks to the impartial administration of justice, for par-

tiality is as unpardonable and objectionable in an international as in a municipal court,

and the authors of the project devoted themselves with singleness of purpose to secure

and safeguard that impartiality, without which an international court would be without

business as it would be without respect.

To secure this impartiality and to prevent even the breath of suspicion, the judge

of the Court of Arbitral Justice is forbidden to take part in the decision of the case, it

he has officiated as a judge in its former disposition. If the case was originally decided

in a national tribunal of which the international judge was at that time a member, or

if he sat as arbitrator in a tribunal of arbitration, or if he was a member of a commissu)n

of incjuiry which ftmnd the facts, or. finally, if he had been previously employed as couns<l

or advocate of one of the parties in the decision of the case which is submitted to the

deti'rmination of lite Court of Arbitral Justice, it seems indispensable in the interest

of justice that such a judge, considering his judicial antecedents, should not be permitted

to take part in the decision of the case in the Court of Arbitral Justice. Human na' Ti

is prone to justify itself, and ex])erience shows that judges are not wholly free from the

frailties of mankind. It is not intimated that a judge in the performance of his oihcKil

duties would be mfluenced by his previous conduct and decision, but the fear that ln'

might be influenced is sufficient in itself to disqualif\' him from taking part in the decision

of the rase. It may be that a judge so placed would strain a point not to be influenced,

and, if so, such conduct would be detrimental to the interests of the partiis. It there-

fore seems advisable to remove iiiin from all ])ossibility of criticism, and by so doing

perform a service to hmi as well as create confidence in the Court.
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Ri'spect for tho position and situation of the juiIki" requiri.-. that he shall not appear

during the tenure of his ottice as agent or advocate before the Court of Arbitral Justice.

As there is established an intimate relation between the new Court and the Permanent

Court of Arbitration, it was likewise thought advisable to prevent his appearance in any

capacity before this august tribunal. The objection to his othciating as atlvocate or

agent before a special tribunal of arbitration is not perhaps so cogent, nor is his exclusion

from a commission of inquiry justified by the same imjx'rious necessity ; but the duties

of agent and advocate are so incompatible with the i aim and iH)ise of a judge that it

seems advisable, in the interests alike (/f judge and Court, to prevent him from uniting

in his person these differences and at tinus incompatible qualities.

The foregoing prohibitions would seem adequately to cover the subject, but in order

to prevent indirectly the performance of duties incompatible with judicial impartiality,

the authors of the project forbade the judge ' to act for a litigant, in any capacity what-

soever, during his tenure of office '. This latter clause would prevent him from giving

advice and counsel to parties litigant, even though he did not appear as agent or ailvocate.

It seems, therefore, that the judge is to devote himself to his judicial duties with single-

ness of purpose during his entire term, and the possibility of his being interested, either

directly or indirectly, in any capacity other than that of judge is excluded by the express

wording of the article.

It should be added that the provisions of the article in its present form were adopted

by the committee without observation.

The orit;iiial text of the first [laragraph of the foregoing article was as follows:

In no case unless with the express consent of the parties in dispute, can a judge
piirticipate in the examination or discussion oi ,1 ease pinding before the International

High Court of Justice when the Power which has appointed him is one of the parties.

The presence or absence of subjects or citizens upon the Court, when their country

of origin is a party to the proceeding before it, gave rise within and without the committee

to grave discussion and reflection. It is familiar doctrine that a man should not be

judge and advocate in his own cause, and this provision obtains in all systems of national

jurisprudence. The purpose of the American delegation in proposing the establishment

of the new Court, composed of judges, was to secure not approximate but that absolute

justice which obtains in a highly organized and well-regulated coun of justice. It did

not mean to question the impartiality of nationals. It meant to remove from them an\-

>uspicion of partiality which might arise if they passed judgement upon a case in which

their own country or the country appointing them was involved or interested. The

American delegation therefore wished to exclude from the proposed Court an American

judge, supposing he was a member of the Court at the time wlien an American case was

>\ibmitted, and to leave the decision of the Court solely to the foreign jud,t;es.

In this view the British delegation concurred.

The German delegation, however, felt that the presence of a national upon tlie Court

at such a time would be a guaranty that the national view would be carefully presented

to tlie judges in chamber, and that the assistance of such a one in drawing up the tinal

judgement would be an advantage both from his familiarity with national jurisprudence

and from his desire to prevent the formulation of the judgement in such a way as might

seem to retlect, unwittingly or impropirly. upon the nation of which he is the appointee.

I ^,
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These arguments are of themselves convincing, unless their realization should aflec t

the question of impartiuhty. In a small Court the presence of a national might ca>t

a suspicion of partiality, as is the case with small tribunals of arbitration, where tlu

struggle of eacii party is supposed to be to win over the umpire. In a large Court, how-
ever, the difficulty of convincing a majority would be so great that the suspicion of par-

tiahty could not easily arise. The proposition, therefore, of the German delegation,

that nationals should sit in cases in which their respective countries were involved, was
-'.ccepttd by the American and British delegations.

A strong and convincing argument for the German amendment lies in the fact that

tlie Court sought to be created is an International Court, and that its jurisdiction depends
upon g>>neral or special agreements of arbitration. The essence of arbitration consists

in the free choice of judges. It would seem unwise to exclude nationals unless the reasons

for their exclusion was overwhelming. The resort to arbitration should not be discredited,

and the desire of its friends should be to cure the defects rather than to kill the

system. As, therefore, the presence of nationals in a numerous body is unlikely to impair

the usefulness of the Court, and possesses, on the contrary, the advantages mentioned
in the German amendment, and in addition preserves intact the arbitral character of

the tribunal, the amendment was unanimously adopted by the committee of examination.
The amendment proposed and accepted has the advantage not merely of meeting

a general desire but of carrying out a suggestion made by the Russian Government in

1899, for the constitution of a tribunal of arbitration, of which the third section is a?

follows :

If one or more Powers among those in litigation are not represented upon the
arbitral tribunal. . . . each of the two parties in litigation shall have the right to be
represented ihcreon by a person of its own choice acting as judge and having the
same rights as the other members of the tribunal.'

The presence of nationals within the Court is important from another point of view,

namely, because its decision is not limited in its effect to the nations in controversy.

It affects international law as a whole, and the nations should not be disqualified, mereh
because their respective countries are parties litigant, from contributing to and influencing

the development of international law.

Article 8

Every three years the Court elects its president and vice-president by an absolutt
majority of the votes cast. After two ballots, the election is made by a bare majority,
and, in case the votes are even, by lot.

The provisions of this article, short and simple as it is, are yet of fundamental imp«ir-

tance, for it means that the Court is to choose its own officers by ballot without dictation.

The president is not to be imposed upon the Court, neither is he to be selected by un
alphabetical arrangement nor by lot. The Court itself is to determine the qualities It

prefers in a president, and elect as presiding officer the one who possesses thosi'

qualities.

The vice-president is likewise selected by the Court, and as he is to preside in the

.ibsence of tiie president, it is to be supposed that he will possess the qualifications in

as eminent a degree as the president himself.

' .hitc, |). nil.
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As the selection of these officers is of vital importance, tlir article provides that the

election shall result from an absolute majority of the members of the Court on the second

baUot.

Should no candidate receive this absolute majority, plurality will suffice to elect
;

and if opposing candidates should receive an equal numhir uf votes, lot will decide betwecr.

fhem. It is unlikely that all these methods of election and selection will bo rt^orted

to, but it seemed advisable to spi'cify them in the artirlt for the sake of complef ones'-

.

A difficulty inevitably exists in the case of ,i tied vote, whu h can be easily met by drawing

lots, even although there are other methods. For example, the senior judge in datr

uf service, as evidenced h\ his oath of office, might be declared elected. What shall

be done, however, if the two candidates in question took oath on the same day? In

such a case the age of the respective candidates might be considered, as wisdom and

experience are supposed to come with age. The committee seemed to prefer this mode
ui' selection, and the last clause of the article was directed to be modified in this sense.

The committee of examination, however, did not find the reasoning convincing, and on

second reading the article was adopted as stated above.

It will be noted that the president and vice-president are selected for a period of three

years. This period is in its nature arbitrary. It was felt that the Court should have

the benefit of the experience obtained by the presiding officers in the performance of

their judicial duties, and that this experience might be lost if an election took place

every year. If a presiding officer prove himself competent and equal to his duties, he

can be re-elected. Should he fail to meet the expectations of the Court, another may
be selected in his place. To the authors of the project less than three years seemed too

s rt. More than three years might prove an embarrassment in the highly improbable

1 jnt that the presiding officer failed to command the confidence of his colleagues.*

Article g

The judges of the Court of Arbitral Justice receive an annual salary of 6,000
Netherland florins. This salary is paid at the end of each half-year, reckoned from
the date on which the Court meets for the first time.

In the exercise of their duties during the sessions or in the special cases covered
by the presi iit Ci.nvention, they receive the sum of 100 florins per diem. They are
further entitled t> recei'i'" a travelling allowance fixed in accordance with regulations

ry. The provisions of the present paragraph are apphcable
' acting for a judge.

included in the general expenses of the Court dealt with
tirough the International Bureau created by the Conventiori

existing in thoir own con
also to a dept )iiif?p '

Tlu'Sf em< iumen'
in Article 31 . and ari'

\

of July 29, I89<^

In the original text ti

to be received by them '

were omitted In other

the original form.

Let us consider earfi
j

It was felt advisabk th.-.

' In llif linal business scN'-mn

tlif project any indication ul i:;;

I' -'•:5-

np<. of tl ; unifies, as well as the additional compensation

^foni lice of their professional duties at The Hague,
' ;ial wordmg differs only in matters of style from

n turn.

juu^es of the Court of Arbitral Justice should receive

'
• 'Tt'nce hel'l <>i ''>bor T-. itj'c it w.is tlcculed ti> omit iroxn
.kI. •'•> presiilt-nt ,i:-.il vm-prcsi'iint niiglit be fleeted. Jile,
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an annual salary of 6,000 Dutch flonnn, lor the nason that, as judges, they niav h.

callfd at any tinu- to otht i.itr at Tin- H m'u and that some sfH-ntic allowanro shoiiM

ho madf Jor thf services th.it they stand tv.m, to rfndcr. Thr allowaiin 1- .idinitti .Ih,

out of prop<irtion to tho "vici-s it is rx|rt'cti'd thry will ixTform, but if a iTi<Kl«'st com

(H-nsation is ojH'n to difficulty and criticism, the ronimittci' felt that a lar^fr amount

would he oiH'n to urcater and more serious objections.

If the honorarium b« the attraction, rather than the dignity and tlie nature of tli.

employmi'iif. it is possible that politico lalher than htness niiglit enter into the selection

An adv(Kate with a large practice could not Iw exiwcted to afiseiit himself for long [R>ri<Hls
;

but a judge of fine (|ualities. rather than a ^uci .--.ful advmate, is reijuired for the Court

of .Xrbitral Justice. As jurists rather than practitioners are to be selected, it will not

appear that this coinpi'nsation. modest a-.it is, is to Ik- despised. If it Im- hirne in nnnil

that the judge <loes not, at least at present, need to reside [xrmanently at The Il.igiii
.

ami may therefore follow his profession or calling in his own country, it will be scrii

that the compensation, small as it may seem, is not the sole source of his income : 11

IS ailditional to it, and therefore is not so insignificant as it would appear at first sight

The honorarium is, according to this article, to be paid semi-annually, to date from

the first meeting of the Court.

There is a further provision that the judges in active service shall receive an addition il

sr.m to cover ex}X'nses during the official residence at fhe Hague. This allowance, wlnii

.lot generous, seems ade()uate, and it was felt by the committee that 100 florins ,1 ij.iy

would cover the ordinary expenses to whiih a judge w<juld 1k' s''bjected.

But as the judges are to he taken from all parts of the world, it is obviously unjiM

that they should pay their travelling exjx-nses to and horn the Court. Were this -.1,

in many cases the position of judge might become a burden, and would entail not merely

sacrifice of professional employment, but the additional outlay for necessary and iiui-

dental tr.ivelling expenses. The committee deemed it inadvisable to fix any rate of

mileage. The provisiiins of each country in the m.itter of travelling allowances seennd

on the whoh', the fairest standard.

While these dispositions niate principally to titular judges of the Court, the dcpiitu-,

while acting .is judges, are clearly entitled to eijuality of treatment. But there i> tin*

diffiriiid-. that the titular judges receive a fixed salary while the deputies only reiii\.

travelling exptiises and the daily allowann' of loo florins while engaged in the tri.il "<

case>.

In the original text the various sums mentioned were to be fjorne by the sign.it'rv

Powers, according to the proportion established for the Bureau of the Universal I'o^i.i!

Tnion, where. i> 111 the final fonn the general exi)enses of the Court are to be paid b\ th

International Biire.iii. .iccording to the subsecjuent agreement of the signatory I'ouir-

.•\RTiri.i- 10

I lie jiidgis ni,i\ lint .icccpt Iroiii tlirirowii (ioveriiinent or from that ot any i'IImt

I'i'wer .my remum r.iti .1 for servici.-. coniucted with their duties in tluir capacii\ ' ;

inrinbers of the l uurt,

rile purpose i]| ihi> .irtii ir, like til, it of so many otlurs 111 this project, i-- to >.di::n,ii.!

in tile l,iri,'r-l i)os>il)le manner the itiip.irti.ihty o| the judges, anil to protect tliein, ilirn tlv

.-?..
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an<l indirectly, trom tin- ^liKlittst charxc .>r •-ll^pu niti wIih li wmilil ri'Mit I u|)<m tlirir

honour or frt-edoin ami thrrcfon' upon tlicir impartiality

Artii If () priiVKlrd that the jiidni' should rficivi' i((ni)><ns.itioii ,it tl,> 1^ mds of tin-

signatory I'owcrs. ArticK' lo provides that In -hall r-cive a ->.i!irv lor th. p rhirin.im u

ot judinal duties s'lely from the Powers, and that luuhir dii'. r not u .li',, My sli.ill

heftieive compensation from the home (iovernnunt tor the {XTtorni.in '> ..i- juli'
:

!

duties. H he be a magistrate, if he l>e an r)thiir nt tlie State or a profess in a univirsii>

under State control, he is in a eertain sense supixirttd by the State, hut the salary received

is ot quite a different origin and is distinct trom that received by him as ludge of the ( ' art

of Arbitral Justiic. In the same manner i? is provided that the judge shall not reinve

compensation from any other Power, whether it be in the lomi of payment or in the nmre

insidious form of gift ; for either metlio<l would necessarily cirry with it the idea of n w.ird

for past services, which idea is inconsistent Aitli ecjual, I'xact, and impartial justice

The provisions of this article apply not merely to services rendered in the Court,

but to any services in iny other judicial capacity in acfordance with the provisions of

the project, such as niemb«'rship in the deleK.itioii, niembi-rship in a commission of

inquiry, etc.

.Artici.k II

Ihe seat of the ( oiirt ot .\rbitral justici is ,it Ih" Habile, ind c.mnot l)c

transferred, unless .ibsojutrly oblij;ed by <ir( unistances, elsi-.vhcre.

I'he delcfi.itioii (.\rticle •>) may choose, with the assent of the partus contt iiud,

.mother site for its iiuetiiiys, if special circumstances render such a step iiecessarv.

This article looks to the physical permanence, as it were, of the Court. It is not

enough that the judges be selected and definitely known ; the Court itself must meet

at a certain time and in an ascertained place. Th.t place, by general agreement, is

The Hague. The reasonableness of this provision was such as to secure its unanimous

acceptance without discussion.

As the purpose of tlie tielegation is different from that of the Court, it seems to follow

that the provisions concerning it might differ. Such is the case, for it is provided that

the delegation may, with the assent of the parties litigant before it, choose another place

for its meetings if special circumstances require it. The reason for this is that the delega-

tion is meant to be a small, pi>rmanent body, formed out of the general court and repre-

senting it in small matters. Its membership is purposely small, so that the business

l)efore it may be rapidly transacted.

It is likewise purposely small, so that it may be enlarged to meet the re(iuiremi iits

of a particular case ; and Article 20 permits either party litigant to designate a judj^e

of the general Court to sit with the delegation. If the delegation, as it seems prol):iblt

or at least possible, acts as a commission of inquiry, then each party in controversy has

the right to add a member chosen within or without the Court. If it be used for a trifling

dispute, and if its presence in a place other than The Hague seems advantageous to the

litigants, then its place of meeting may be changed upon request and agreement o) the

parties. If it sits as a commission of inquiry, that is to say, for the tinding of the tact

nither than the discovery or application of a principle of law, freedom is left it to iiuet,

upon request of the parties, where the facts in ilispute and the evidence to support them

may be most readily ascertained or procured.

In considering the question of the use o» the delegation for purposes of commissions

uit-s s
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of inquiry, his Excellency Mr. Eyschen asked if the delegation were required to act, upon
request, as a commission of inquiry. The question involved is of fundamental importanc.

and was considered by the committee in its larger aspect, namely, whether or not tlu

iutlf;fs of the Court are obliged to exercise judicial functions as commissioners of inquire
or in any other capacity for which they may be requested. The obligation to ser\'t

SL-ems to rise from the very nature of the case, for the judge is appointed, takei the oatli,

and receives the compensation allowed by Article 9, on condition that he fulfil the dutic-

of his high office. It would seem that the obligation of the judge to exercise his judicial

functions in accordance with the terms of his mandate is so formal and so manifest a>

to make it useless to stipulate it expressly.

It is indeed true that the judges of the Permanent Court of Arbitration are not obliged

to serve, but the judges of the new Court of Arbitral Justice are salaried ofl&cials. His

Excellency Mr. Martens considered the matter of very grave importance,' as it seem>
to imply the right of the judges to refuse to perform thei judicial duties. He recalled

the fact that the Powers quite frequently, for one reason or another, met refusals from
members of the Permanent Court whom they had approached. No one is compelled
to accept appointment to the Court, but from the moment that the position is accepted

the obUgation must be discharged ; its duties may not be evaded by any one. His

^ixcellency Mr. Martens further pointed out the necessity of making, by positive stipu-

lation, the members of the Court independent of their Governments. Without sucli

precaution a State could easily, on political grounds, reprove a judge, over whom it has

jurisdiction, for accepting the office of judge in such or such a case.

The president of the committee answered that it was clear that the judges of tin

new Court were to be salaried officers of the international judiciary ; that the necessity

for a new text is not apparent ; that it would be sufficient to define in the report the

cluractor of the functions and the obhgations therein involved, and to mention in the

minutes the remarks made and the agreement reached in the committee in that respect.

The committee was satisfied with the explanation given, and it does not seem advisablt

to state in positive or express terms a duty incumbent upon a judge by the very naturt
of his appointment and acceptance of office.

Article 12

The -Vdministrative Council fulfils with regard to the Court of .Arbitral Justice tii.

sainc functions as to the Permanent Court of .Arbitration.

The provisions of this article seem to require neither comment nor explanation, fcr

it is a further indication of the necessary and close relation between the proposed Cuurt

and the Permanent Court of .Arbitration.

/

r

.Xktki.k ij

llio Intein.itioiial Bureau .icts as riKistrv to the Court of .Arbitral Justice .tmi

must place its otlii.s and staff at the disjios'al of the Court. It has charge of tin

archives and carries out tln' administrative work.
rile secretary general of the Bureau discharf^es the functions of registrar.
1 he nece.-^sary secretaries ssj^i the refzistrar, translators and shorthand wriltr?

are ,iii|)ointe(i and sworn in l)\ the (Uurt.

' Ailfs fl documents, vol. ii, p. 636.
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The original text is as follows :

'

The International Bureau of the Permanent Court of Arbitration acts as registry

to the International High Court of Justice. It has charge of the archives and carries

out the administrative work.

It will be seen that its scope is somewhat enlarged and completed in the final wording.

In either form the article is another example of the close and necessary connexion between

the two Courts. For just as the Administrative Council is common to both Courts,

the International Bureau is likewise at the service of both. It is the clerk's office for

the proposed Court, and places at its disposition its quarters and staff, it has the custody

of the archives and the super\nsion of administrative duties. In addition, the secretary

general of the International Bureau acts as clerk of the proposed Court.

The third paragraph of the article is new and is based upon the discussion and the

revised provisions for the commissions of inquiry and the International Prize Court.

The experience of the last few years has shown the necessity of translators and the diffi-

culty of securing them. In the same way, the presence of stenographers is essential to

the prompt administration of business. It was thought advisable to pro\'ide in

express terms that these functionaries should be dcsignii* d by the Court and that

they should take oath of office or solemn affirmation before the Court for the faithful

performance of their duties. By these provisions, trifling as they may seem, it is hoped

that the delay and difficulty txperienred in the past will be obviated.

Article 14

The Court meets in session once a year. The session opens tlie third Wednesday
in June and lasts until all the business on the agenda has been transacted.

The Court does not meet in session if the delegation considers that such meeting
is unnecessLiry. However, when a Power is party in a case actually pending before
the Court, the pleadings in which are closed, or about to be closed, it may insist that
the session should be held.

When necessary, the delegation may summon the Court in extraordinary session.

The phraseology- of this article has undergone, at the hands of the committee,

considerable modification and very great improvement. In its original form ' it was
as follows :

The High Court shall meet in session once and, if necessary, twici' a year. The
sessions shall open the third Wednestlay in July and the third Wednesday in January,
and shall last until all the business on the agenda has been transacted.

The sessions shall not take place if the special committee decides that business
does not require it.

The provisions of this article are important, for they affect in a large measure tin

permanency as well as the impartiahty of the Court, that is to say, the two fundamental

and controlling ideas of the authors of the project.

In proposing that the Court be established in permanence, the American delegation

had in mind the necessary corollary, that the judges should themselves reside at The Hague,
ready at any time to undertake the important duties which might be confided to them.
It was objected that residence at The Hague would practically denationalize the judge,

' I'osl, p. .!84. .Articlf I,?. ' Iliul., Artulu 14.
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an objection which failed to impress the American delegation, whose great desire was to

free judicial decision from national bias. It was further suggested that it would detract

from the dignity of the Court and be embarrassing to the judges to be in permanence,

if few or no cases should be presented in the first months or years of its establishment.

The reply to that was and is, as indicated by their Excellencies Mr. Choate and Baron

Marschall, that the foreign offices of the signatory Powers are burdened with the weight

of international cases awaiting final disposition, and that if the Court were established,

and commanded the respect of the world, the signatory Powers would vie with each other

in presenting cases to it. Indeed the fear of Baron Marschall was that the Court would

be overworked at the beginning of its career. Mr. Choate called attt.ition to the fact that

in the first years of the existence of the Supreme Court of the United States there was

little or no litigation before it, that it frequently adjourned for lack of business, and that

it was only as the Court established itself in confidence that business flocked to it. Therr

was, therefore, no reason to prevent the Court of Arbitral Justice from being in permanence.

,is the Supreme Court has been, ready to receive the cases presented to it.

Another view may be mentioned, namely, that of his Excellency Mr. Asser, who believed

that most matters would be presented to and decided by the delegation, so that it was

a matter of comparative indifference how often the Court met or how long it remained

in session. This view failed to commend itself to the authors of the project, whose

intention was not to entrust a small committee with the decision of intemation.il

conflicts of grave importance, but to reser\'e them for the enlightened and profound

consideration of a Court adequately representing and versed in the various judicial

systems of the world.

It was finally agreed that the Court should meet at least once a year, and that it shouLI

remain in session until the cases properly presented and ripe for decision should be decided.

The date of meeting, necessarily arbitrary, was set forthe month of June, and as nearly a^

possible to the opening of the Second Conference.

In order to prevent a session of the Court without rases for its consideration, the second

paragraph authorized the delegation to inform the judges that there was no case awaiting;

their decision, and thus prevent the expenses incident to the assembhng of the Court

This provision, wise in itself, seemed open to criticism, because it placed the Court under tin

control of the delegation, instead of placing the delegation under the control of the C<nirt

This objection was admirably stated by his Excellency Count Tornielli in the followmt;

languagi' :

'

It the commission mav decide that the business does n')t require the convocaticui

of the Court, it may well liappen that certain cases will remain in ateyance. This

power of tlu' commission stetns arbitrary.

It was suggested that the Court might frame a rule for such a case, but the commit tie

hesitated to invest tlic Court with a power whose exercise might eventually imperil tin-

usefulness of the institution. The president (Mr. Bourgeois) proposed the following

amendment ;
' The session shall not take place if the commission decides that there is im

business ready for submission.' The proposed restatement of the article was satisfactdtv

to his Excellency Count Tomielh. The ( oiiimittee <if e.vamination, to which the matta

was referred, accepted the principle and strengthened it by making the calling of the Court

' .-tclii et docitnu nts, vol. ii, p. ^i-ci.

iM
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obligator^', if a signatory and litigating Power requested the convocation of the Court.

The wording as adopted was as follows :

However, when a Power is party in a case actually pending before the Court, the

pleadings in which are closed or about to be closed, it may insist that the session

should be held.

The amendment as proposed and accepted was not intended to deprive the delegation

of its rights to call the Court into session, but solely to remove from the delegation the

power to prevent the Court from assembling, if its convocation be desired by a party to

the controversy. Lest this amendment should seem to have a greater effect than its

proposers intended, the final paragraph of the article confers in express terms this right

upon the delegation in the following language :
' When necessary, the delegation may

summon the Court in extraordinary' session.'

It is thus that Article 14 in its present form is a compromise based upon an exchange

of views within the committee. One view would have had the Court p)ermanently in

session ; another view would only have the Court summoned when the delegation con-

sidered that the business was ripe for determination. The compromise consisted in making

the sessions of the Court dejjend upon the expressed will of the parties litigant, with the

happy result of avoiding e.xtremes, which, in matters of judgement and discretion, arc

doubly dangerous.

Article 15

A report of the doings of the Court shall be drawn up every year by the delegation.

This report shall be forwarded to the contracting Powers through the International

Bureau. It shall also be communicated to the judges and deputy judges of the Court.

Thib article, which did not appear in the original project, was added at the request ot

the committee. As originally drafted it provided that '
' the special commission shall

>ubniit to the Administrative Council an annual report upon the labours of the Court.

The said report shall be communicated to all the judges and deputy judges of the Court.'

The first sentence requires that an account of the proceedings (compte rendu) of the

Court shall be prepared annually by the delegation, setting forth the work of the Court

as well as that delegation. But the compte rendu has an importance and interest far

transcending its communication to the Court. The judgements of the delegation will

effect not merely the immediate parties in controversy, but will be of profound interest

tu the signatory Powers at large. Therefore it seemed indispensable that the compte rendu

should be transmitted to the signatory Powers by the Administrative Council.

His E.\cellency Mr. Martens felt that the original wording of the article, namdy,

that a report be presented to the Administrative Council, was open to objection, because

the duty might seem to involve the relation of superior and inferior, and he did not tiiink

it was wise to establish such a relation, even by implication, between the .Administrative

Council and the Court. He further feared that this course might seem to confer upon tlie

.\dministrative Council the right of examination and criticism, whereas, in his view, the

Administrative Council should contine itself solely to transmitting the report without

( riticism or comment.

In order, therefore, to meet these objections, the committee of examination decided

to substitute the International Bureau for the .Administrative Council as the medium of

' Ibid.
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transmission, and by the use of the expression compU rendu to make the performance ol

the duty simply clerical. It was further decided by the committee that the compU rendu

ill question should likewise be communicated to the judges and to the deputy judges.

Article 16

The judges and deputy judges, members of the Court of Arbitral Justice, can

also exercise the functions of judge and deputy judge in the International Prize Court

In the original project this article appeared provisionally as follows

:

Article 15

Provisions respecting the relations of the Internationa! High Court of Justice with

the International Prize Court, especially as regards holding office as judge m both

Courts.

It was intended by the authors of the project to establish between the proposed Priz.

Court (now fortunately adopted by the Conference) and the present proposed Court tlu

close relations which exist between the Permanent Court and the proposed Court of Arbitral

Justice by permitting the judges of the Court of Arbitral Justice to act as judges in tin

Prize Court. The purpose of the project was not to subordinate either Court to the other,

but to indicate to the Powers the possibility, indeed the advisabihty, that the judges <'i

the Court of Arbitral Justice should possess the qualifications fitting them for judges of tht

Prize Court.

The articles already cited and discussed deal exclusively with the organization of th.

Court of Arbitral Justice and suggest only incidental questions of jurisdiction. The secon.l

title of the project deals with the competence and procedure of the proposed Court, an 1

is therefore of the highest importance. The organization is, as it were, the covering ;
tin-

competence and procedure are the essence.

lir!

Part II

COMl'EIESCY AND PROCEDLKi;

Article 17

The Court of Arbitral |ii^tice is compc^tent to deal with all cases submitted ti'

it. in virtUi- citlar of a i^t-m d undertaking to have recourse to arbitration or of

a special agreement.

The original text oi tliia aitaU w.is as follows :

'

Article it)

The International High Court of Justice shall bo competent :

1. To deal with all cases of arbitration which, by virtue of a general treaty on-

eluded before t le ratification of this Convention, would be submitted to the Permanent

Court of Arbitration unless one of the parties objects thereto.

2. To deal with all cases of arbitration which, in virtue of a general treat \
or

special agreement, are submitted to it.

• I'ost, p. 285, Article lo.
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Proposition of the German and American Delegations

3. To revise awards of tribunals of arbitration and reports of commissions nf

inquiry, as well as to fix the rights and duties flowing therefrom, in all cases where, in

virtue of a general treaty or special agreement, the parties address the High Court for

this purpos«'.

The original text shows that a marked difference of opinion existed among the author>

of the project, and it is therefore not astonishing that a like divergence of view shouM

manifest itself in the committee.

The authors of the project intended to give the widest liberty to parties litigant to

choose between the two Courts, and therefore provided that a case of arbitration arising

under a general treaty of arbitration, concluded before the ratitication of the Convention

establishing the Court, might be submitted to the Court for determination, anil that tin

Court would take jurisdiction therefor unless the other party to the controversy opposed.

The second paragraph made the Court competent to consider all cases of arbitration

presented to it by virtue of a general treaty or of a special agreement.

The third paragraph sought to specify in detail the various matters whic;i might come
before the Court by virtue of a general treaty or special agreement, by providing that the

awards of tribunals of arbitration and reports of commissions of inquiry might be, ujxin

the express agreement of the parties, submitted to the Court for review.

As regards the reports of commissions of inquiry, the delegations of Germany and the

United States of America were inspired by the amendments proposed by Russia to the

Convention relating to commissions of inquiry, as it seemed not improbable that parties

in controversy might wish to submit the findings of a commission of inquiry- to a judicial

tribunal in order that the rights and duties arising from the facts found by the commission

of inquiry might be determined in a judicial proceeding.

It should be said, however, that the delegation of Great Britain believed it inadvisable

and unnecessary to express this eventuality in an articie, because, as the submission of the

Court would arise solely by voluntary agreement of the parties in controversy, it deemed

it unnecessary to stipulate in an article that the parties could do specifically what they were

generally empowered to do. The delegations of Germany and the United States felt that

the special article would remove any doubt as to the jurisdiction of the tribunal to enter-

tain such controversies if presented, and that therefore the paragraph would si bserve

a lustily useful purpose.

I'he opposition to the article as originally framed was led by his Excell'-ncy Mr. Fusinato,'

uho observed that paragraph I of Article i() created a presumption in favour of the new
<.ourt, and expressed the opinion that a convention cc ild not be modified without the

consent of the parties. ' It is not enough ', he said, ' to grant the parties the right to object.

It would therefore be desirable to add to the paragraph the proviso that it would be with

the " express assent of the parties ". But if so modified, paragraph i becomes useless,

as the case contemplated by it is already provided for in paragraph 2 of the same
article.'

As to paragraph 3 of the article, Mr. Fusinato remarked that, as a rule, revision can

only take place before the judge who pronounced the sentence, so that the recourse contem-

plated in paragraph 3 would not he a revision, but a judgement on appeal or annulment.

' .Ides et documents, vol. ii, p. 628.
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If the parties apree to resort to the new Court under the conditions set forth in paragraph ',.

they certainly may do so ; but this case comes within the general provision of paragrapli 2.

and paragraph 3 should therefore be suppressed.

In regard to the objection to the f\rst paragraph of the original draft, it is sufficient tu

say that the committee shared Mr. Fusinato's view, and was unwilling to create, direct K

or indirectly, a presumption in favour of the proposed Court. As remarked by Professor

Renault, if the new Cout won universal approbation, it could only be by reason of it-

merits and its advantages.

As the competency of the Court is solely to depend upon the express assent of the partit >,

it follows that the distinction between paragraphs i and 2 of the original text f.ills and

is no longer neci>ssary. The committee therefore decided to suppress the first paragraph

The second paragraph, based as it is upon the express agreement of the parties, was un.iiii-

mously accepted.

It was. however, suggested that the word ' general ', qualifying treaty ', should hi

omitted, but that the phrase ' special agreement ', accompanying it, be retained. Mr.

Renault explained that the antithesis between the two expressions ' general treaty ' and

' special agreement ' would indicate that in the first case the controversy could be sub-

mitted to arbitration under the general treaty of arbitration or of a general clause of arbi-

tration contained in the treaty ; when as the phrase ' special agreement ' would refer to .m

agreement of the parties to submit a special controversy to the Court, whether bound or

not to do so by an antecedent treaty. He therefore proposed the following happy formul.i

:

' by xnrtue of a stipulation to arbitrate or o; an agreement to arbitrate '. The committei

adopted the principle laid down by Professor Renault and embodied it in the final text ut

the article in the followHng form :

The Court of Arbitral Justice is competent to deal with all cases submitted to it,

by virtue of a general stipulation to arbitrate, or of a special agreement.

The third paragraph of the original draft gave rise to animated discussion and searchir,;;

criticism.

The difficulty in the matter of revision arises, as was pointed out by Mr. Fusinato, fmn

the possible confusion between ' revision ' in the strict sense of the word and ' appeal

Now ' revision ' implies, indeed presupposes, in general a re-examination before the tri-

bunal or judge pronouncing the original decision, as appears from Article 55 of the ( on-

vention of i8<)9 for the pacific settlement of international disputes, which permits tli'

parties litigant to reser\'e in the compromis the right to demand the revision of the arbitral

award. By virtue of this article the revision proceeds from the express agreement of tli-

])iirties, as evidenced by the act of submission. The right of revision exists because it i-

expressly reserved. If, therefore, the parties agree to invest the new Court with juri-

diction of the cases contemplated by paragraph 3 of the original draft, they may assun .ilv

do so. In such a case the submission to the Court would arise solely from the ' sptn.il

agreement ', that is to say, from the express will of the parties. Viewed in this light, tin

reason for the separate existence of the paragraph fails, and the committee decidni t

'

suppress paragraph 3, with the di-tinct understanding, however, that the ' special ;ii;rei •

ment ' referred to in paragraph 2 permits revision by the Court of Arbitral Justice.
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Article 18

The delegation (Article 0) is competent :

1. To decide the arbitrations referred to in the preceding article, if the parties

concerned are agreed that the summary procedure, laid down in Part . . of the

revised Convention of July 29, iSgq, is to be applied
;

2. To hold an inquiry under and in accordance with Part III of the Convention

of July 29, 1899, in so far as the delegation is entrusted with such inquiry by the

parties at issue acting in common agreement. With the assent of the parties concernf''.

and as an exception to Article 7, paragr^pli l. the members of the delegation who have
taken part in the inquiry may sit as judges, if tlie case in dispute becomes the subject

of arbitration, either by the Court, or the delegation itself.

Article 17 dealt with tiie general junsdii tion of the Court of Arbitral Justice. Article l.S

ieals with the limited jurisdiction of the delegation.

In tlie hrst place, the delegation is clothed with jurisdiction to consider the cases of

arbitration enumerated in the preceding article, if the parties agree to the ' summary
proceeding ' proposed by the French delegation. An examination of the French proposal

to that effect shows that it aims solely to provide a Court ready at all times for the trial

of questions of trifling importance. The machinery for the selection of judges created

by the Convention of 1899 is slow and cumbersome, and in small cases it seems unlikely

that litigants will resort to it. The French delegation therefore proposed an easier and

([uicker method to constitute the Court and to decide the case submitted with the least

possible delay. For this reason the proceedings before the Court are to be written, not

eral, although the testimony of the witnesses or experts is piTmitted, and the tribunal

jiussess the right to summon them in accordance with the provisions of the following

article.'

The proceedings are conducted exclusively in writing. Each party, however, is

entitled to demand the appearance of witnesses and experts. The tribunal has, foi it>

part, the right to demand oral explanations from the agents nf the two parties, as
Well as from the experts and witnesses whose appearance in Court it may consider
useful.

The French proposition does not sacrifice care and deliberation to rapidity of proceruire,

but lays stress upon the fact that it is often more important to settle small matters rapidlx

than to subject them to the careful, and therefore protracted, examination of a large

tribunal.

The first sentence of the second paragraph is the same as in the original text, with the

exception of some formal changes which in no way affect the sense. Its object is to make
the delegation competent to sit as a commission of mquiry if chosen by the parties for such

a purpose. The declaration of competency does not of itself convert the delegation into

a commission of inquiry ; it merely authorizes the delegation as such to act as a conmiis-

sion if chosen by the parties, otherwise not.

Such at least was the opinion of the authors of the project, but the Austro-Hungarian

delegation moved to withdraw the competency from the Court. Professor Lammasch
recalled the distinction made in 1899 between the commission of inquiry and the Arbitral

Court, and declared that in his opinion the two were incompatible. One answer to this

* See po&t, p. 4^8, .\rticic o.
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objection is that there does not seem to be any reason why the delegation should be inconi-

petent if the parties wished it to act, because judges trained in weighing and sifting evidenct

for the sole purpose of ascertaining the facts of a case would be jxculiarly qualihed fur

commissioners of inquir\-. The fact that each party might add a member to the deli

gution (Article 20), who would probably be a technical expert, shows clearly that tti.

delegation when sitting as a commission of inquiry would not act as a Court. Theri

would seem, therefore, to be no reason in the nature of things to prevent the delegation

from acting as a commission of inquiry. This reasoning did not, however, conviim

Mr. Lanmiascli, who admitted that the members of the delegation might properl\

act as commissioners if chosen, but insisted that the delegation as such should net

be chosen, as it would be tempted to act as a judicial tribunal rather than as a find, r

of facts.

The president (Mr. Bourgeois) pointed out that inasmuch as Article 10 of the projcc t

relating to commissions of inquiry provided that the parties should have absolute freedom

in composing the commission, it seemed difficult to prevent them from applying to tli.

delegation. It is obvious that the spirit of the commission of inquiry must not be con

founded with that of the Court, but if the purpose be to restrict the functions of the judgi

>

it should be so stated in express terms. The difficulty was solved by a vote of the com-

mittee for the maintenance of the article as proposed.

It therefore bemg decided that the delegation could act as a commission of inquiry, if

requested by the parties Utigant, the question was raised and discussed whether the mem-

bers of the delegation should receive extra compensation for such services. His Excellency

Mr. Asser felt that they merited additional compensation, but his Excellency Mr. Choate,

by a comparison of Articles 17 and 20 of the project, demonstrated conclusively that only

members of the commission of inquiry not chosen from the judges of the Court should

receive special remuneration, whereas, on the other hand, no special compensation should

be allowed to the members of the Court.

As pointed out by Mr. Renault, paragraph 2 of Article 8 is decisive, because it allow,

a certain sum to the judges of the Court during the session of the performance of their

duties created by the Convention. For a like reason the travelling expenses should be

allowed if members of the delegation are obliged to sit elsewhere than at The Hague. His

Excellency the president of the Conference, Mr. Nelidow, remarked that these allowam > s

were included in the costs of the case, and that it was only necessary to mention this f.iit

in the rcpwrt and minutes.

The committee thereupon dropped further consideration of the subject and took up

the question of the special jurisdiction with which the delegation should be vested.

The intention of the authors of the project in creating the delegation was to have re;i(i\

and at hand a small body capable of enlargement and modification in order to derult

speedily and with judicial certainty questions of lesser importance. His ExcelKn(\

Mr. Asser advanced the opinion that to limit the jurisdiction of the delegation was tant.i

mount to restricting the choice of the parties, because if they preferred to apply to tli.

delegation, why should it not receive and determine the matter in controversy ? Tli'

answer would seem to be twofold ; the first answer to Mr. Asser > was that the Amerir.m

delegation could not accept his proposition. Desiring the establishment of a court o;

t

.Utes el documents, vol, ii, p. '17 ,1.
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justice, not a special committee to be endowed with the same powers and jurisdii tion us

the Court, it therefore must reject a provision which would strip the Court of all its

authority and leave it nothing but the annual election of the three members of

the delegation.

A stronger ami niore convini inj; n ply was made by Mr. Crowe, who said :

'

While Article 18, paragraph i, does not restrict the freedom of parties, it i> in

the interest of the Court itself. The Court's decisions are destined, in the author's

opinion, to create a jurisprudence and gradually to develop international law by the

weight and authority of its judgenii -. I therefore think it very unwise to endanger
the authority of its decision by jxTinitting a small committee of three members to

pass upon questions of fundamental importance.

The president summarized the debate as follows :

•'

The question now raised is that of the character to be given the jurisdiction of the

delegation. Shall its jurisdiction be limited to certain matters or should we assifiii

to it general functions ? The authors of the draft think that this latter theory is

dangerous ; I partake of their opinion ; it is necessary here to proceed with prudence
and to postpone increasing the functions of the delegation ; we should not risk lessening

the importance of the Court at the outset.

Upon reference to the committee, the motion to make the jurisdiction of the delegation

co-extensive with that of the Court of .\rbitral Justice was negatived.

The final sentence of Article 18 is an addition to the original wording, and was added

pursuant to a suggestion of Mr. Renault, who felt that the presence of judges familiar with

the facts found by the delegation sitting as a commission of inquiry would be of great

advantage whenever the parties in controversy submit, by special agreement, the findings

of the commissioners to the Court or iti) delegation for further and final determination.

The committee of examination recognized that the functions of finders of the fact and
interpreters of law were so different in theory and in practice that there was no occasion

to exclude the members of the delegation if the parties desired their presence. The follow-

ing paragraph was therefore proposed and accepted :

With the assent of the parties concerned, and as an exception to Article 7, para-
graph I, the members of the delegation who have taken part in the inquiry may sit

as judges, it the case in dispute is submitted to the arbitration of the Court or of the
delegation itself.

Article 19

The delegation is also competent to settle the compromis (Article 31 of the Conven-
tion of July 29, 1899) if the parties are agreed to leave it to the Court.

It is equally competent to do so, even when the request is only made by one of

the parties concerned, ii all attempts have failed to reach an understanding through
the diplomatic channel, in the case of

:

1. A dispute covered by a general treaty of arbitration concluded or renewed
after the present convention has come into force, providing for a cumprotnis in all dis-

putes and not either exphcitly or implicitly excluding the settlement of the compromis
from the competence of the delegation. Recourse cannot, however, be had to the
Court if the other party declares that in its opinion the dispute does not belong to
the category of questions to be submitted to oblifjatory arbitration, unless the

If
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treaty of arbitration confers upon the arbitration tribunal the power of deciding

this preliminary question.
», l .i

2 A dispute arisinK from contract debts claimed from one Power bv anoth< r

Power as due to its ressortissants. md for the settlement of which the offer of arbitri

tion has Ixen accepted. ... . . i

This arrangement is not applicable if acceptance is subject to the condition th.it

the comp*opiis should b«- settled in some other way.

This artu le was nunitxrtd iH in the tirst <lraft and was Wdnled as follows :

.Vrtrle i«

The special committee is also ( ompetent to si'ttle the comprotnis (.Article 31 <>f

the Convention of julv 2q, iKoo), if the parties are aKree<l to leave it to the Court.

It is eciually c()nijHtent to ilo so, even when the request is only made by one

.if the parties eoncenied. if all attempts have failed to reach a diplomatic agreement

in the case of ;

I A dispute arising from contract debts claimed as due to the resMrtissauts i4

<ine country by the Government of another country, and for the settlement of vvhicli

an offer of arbitration has fieen accepted.

Proposition of thf German Delegation

2. A dispute covered bv a general treaty of arbitration providing for a comproims

in all dispute^ and containing no stipulation to the contrary. Recourse cannot.

however, be had to the High Court if tlu' Government of the other country dedans

that in its opinion the dispute .loe> not come within the categoiy of questions to In-

submitted to obligatory ..rbitration.

The first two paragraphs of the original project met with little or ->position ami

were adopted with the formal change proposed by his Excellency Count lielli, nanielv

that the words * a diplomatic agreement ' be replaced by the phrase ' an aj, ement throuj;!.

diplomatic channels '.

The third paragraph, providing for the formulation of the comprotnis in the matter m

contract debts, was explained as follows by Mr. Scott.*

The proposition concerning contractual debts lays down the principle 'hat Stun-

must not use force in collecting contractual debts, but must resort to arbitration. Tin

enforcement of the principle depends on the comprotnis, and it is often more difficult

to frame the cotnpromis than to decide on arbitration. It therefore seemed advisabli

to entrust the formulation of the compromis to an impartial and neutral special

cummittee, which would thus assist both parties and prevent a regrettable resort t.

armed force.

An examination of the provisions of the Convention of 1899, deahng with this matti-r

discloses an omission of Article 31. If the parties fail to agree upon the compromis. it i'

not concluded. This defect we propose to remedy.

The article was reserved at the first reading in order to await the vote of the project

di aling with contractual debts, but in the second reading, on September 5, the article wa-

adopted in principle, subject to some changes in phraseology.

The proposition of the German delegation aroused perhaps greater discussion am:

interest than any article on the project. It will be noted that the proposal was not con-

' .•l.^.^ (/ tlfirt4meil\, vol. li, p. 639.

.'I



A COUKI Ol- AKHirUAI. |l Ml K •9

curred in by the AnurK an and British deltKations. The provi

explained and justihed by the most competen* authonty, his

von Bieberstein :

>ns of the .irtK if wiTf thus

xcvllcncy Hiinm Marschall

-. as paragraph I, hut it

ieil is that of thf p.irtii .

-either in a general v/ay

mpramis. 1 may take a.s

use of the peaceful

i»at()ry as lonn as

nscs. We favour
< wish to perfect

)liowing proiM)-

bounds of the

hv parties shall

" ilelegatiunj.

-iplpn»<f>t of the ohli-

tfer I.,

vithin

. ucllii'

Our projxisilion is conceived upon the same general li

ix)S8esscs a much more general ch.iracter. The case prefc

having concluded a treaty m.iktiig arbitration obligatory

or in specific cases -and providing for the signature of a i .

an example the first two articles of the treaty between the N- therlands and Denmark.
Now the following dithculty may arise : the two parti -. although agreeing in

equal gcKxl faith to admit that the difference Ivtween them 'mes within the Niunds
of obligation, fail to reach an agreement as to the text of the cn^promis. The situation

then becomes peculiar : two Powers have erecte<l iiiachinery with a mutual promise

IK put It into operation when divided by a contention. A t antentious case arises

and they cannot use the machinery iK'cause of their inability to jigree. In such a i asc

an obligatory arbitraticm, which shines on paper, vanishes in ict. This condition

would be contrary not only to the great ide.i .f obligatory art'tration, but also to

the great idea which impels us to exert our
'

' irts in tli.

settlement of disputes among States. Arh voui ( be

there is no dispute, but would become opi hmhi -, o

iihligatory arbitration, but desire it to pnKJi cal r -ult-

it so that it will become an available realitv

In accordance with this sentiment I h.iv .ur t

sition : if two parties agree to aci.nit thai om
obligation, and if no agreement can be reaclytni . mbron.

have the right to demand that the compromi 1, by tl

In .1 word, we propose the obligatory t
«?* .i- the

^atory arbitration.

His Excellency Sir Edward Try briefly state l -'ason-

did not accept the Baron's proposal. He cuti- 1. 1. d it

in paragraph r and i.ot to make obligatory m ne casi i

He furt rked that the German pr r!.i')situ>n ..hi)

application oi ; unventions and couki ver 1> ijt

gatory character oi .ccond part is very di> iiful, ::

of the parties will declare that the prim ip!^ .1 oWsga' \

I'his provision is apt to invite Governmer resot-t t

contentious case does not come under till y, in ii

His Excellency Mr. Choate likewise re' d to a^ pt

The delegation of the United Stat^ i Aiiurn ,^

proposition. As a matter of fact, it deals with

negotiations have failed, and only by the liyp<jth> >

Nothing lik'- this was ever inserted in the thirty tr.-.ii.

eluded ; it ha lever been proposed to impose a cmtipr in .

You are a : iware, gentlemen, of the difficulties i

.ipproval of I troaties signed by the American G». nment. I

United States believes it is a matte- of moral iinjxis- nUty tor ii

a Convention providing for the eventual sign.iture of tli,- compromi
any knowledge of its text or scope.

It will be seen from these various quotations that ther was an irri oncilable difference

of opinion on this subject. The American and British delectations felt tliat the provisions

' Ibid., p. 64-'.

'!' iithei twi di gation-

to maintai the rule

pti lal in the other.

•! av .ase ctiinge the

•• ,'ht m. But the obli-

i!«ay- possible that one

iir.t' in does not apply.

•a ^ •» lieclaring that the

cotnpromis.

its onginal form.'

11' ! accept the (jeriil.lll

.1^ 111 which diplomatic

ral treaty of arbitration.

Iia\' heretofore been coii-

,i( 1 rpteii by iMjth parties.

in tlie ^enat( in obt.iinini,'

dele ;,'atioii of the

-it;n at this time

I .idvance without

i. lb.

iicle

i| ^'i-'K
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of tli«' .irticif could not be Wvll applied to treaties already concluded, when the partii -

had no knowledge of the fart that the comprontis, which often decides the case, niiglit

l>e prepared by a body over which they had no contru':. Its retroactive effect was then-

fore unacceptable, but they believed that the delegation might well be given the powi r

to establish the comprontis in ca»«-8 of treaties concluded or renewed after the acceptani

of the convention ; for if tht- Powers were unwilling to permit the compromis to hi

framed by thf delegation, they could nadily protect themselves by the insertion of .

sf)ecial clause in the treaty.

Ti.e German delegation, in a spirit of conciliation, took note of the criticisms, an!

presented, at a sul>sequent session, a revised text which met with the approval of tin

committee and was adopted. In its tmal fomi the clause is destitute of all compulsor\

features, and makes the power of the tlelegatioii to settle the compromis dependent pra>

tically upon the consent of l)oth parties.

Turning now from the matters of form to matters of substance, it would app<'ar

that .Article 10 contains two separate and distinct parts : the competence of the Cour'

of .\rbitral Justice or of the delegation to establish the compromis when the parties apjx'al

to the Court for its formulation ; and, secondly, the r()m{)ctence of the Court or delegatior

to frame the compromis upon the request of one of the parties litigant.

Concerning the first there can be no difficulty, because if the parties are agreed, thcrt

<'an be no reason whatever why the delegation should not perform the service requested

The difficulty, however, in the second is very considerable, l)ecause the Court is given

the power to frame the c'>»< 'o-i-is upon the demand of either party to the controversy

It cannot be denied, howevf that the provision, not being retroactive but referring ti

the future, permits the part.i.s to reach an agreement on the ({uestion at issue, sliouM

they so desire. The recourse to the Coui i is not obligatory. If they have not concludfi

the compromis, then, lest the purpose of arbitration be frustrated, the article provill(;^

that the compromis shall be established by a thoroughly non-partisan body, in no \\.i\

connected with the controversy and having no interest in its determination other tli.n

to see that justice be done.

The consequence of a refusal to frame the compromis when an agreement to arbitr.iti

IS made can be seen at once by a reference to the second paragraph of the propositi^

relating to contract debts.

Proposition of the United States of America concerning the Treatment of

Contractual Debts

In order to prevint armed conflicts between nations, of a purely pecuniary orkv..

growing out of contract debts claimed from the Government of on^' country by ih'

Government of another country as due to its nationals, the signatory Powers a^r.!-

not to resort to armed force for the collection of such contract debts.

This stipulation, however, shall not apply when t'le debtor State rejects or ignnf-

a proposal of arbitration, or. in case of acceptance, makes it impossible to estaMi^h

the compromis. or, after arbitration, fails to comply with the award.
It is further agreed that the arbitration here considered shall conform tn tin

prcKt'dure provided by Chapter III of the Convention for the pacific settlement li

international disputes adopted at The Hague, and that it will determine, in mi far

as the parties shoul<l not liave agreed thereujxjn, the validity and the amount of the

debt and the time and mode of settlement.

I
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1

The third paragraph of this same document show» the reasons for ihr provis

of the present article, because the Convention of 1899 fails to provide any machim

.

tor tin rstaUishment of the compromis when the parties fail to aKTec It would stem

as advisable as it is advantageous to resort to the Court rather than to nin the risks of

armed intervention. But it must b<> borne in mind that the provision of the artii le

only applies if the offer of arbitration made by one party has Ixcn accepted b^ the othr.
Recourse to the ('ourt is iH-rmissive. not obligatory. ' This i)ruvision is not applicable it

its acceptance is contlitiored ujion the compromis being estabhshed by some other metho<i.'

The provision ha3 no retroactive eflect and looks only to the future, and if a pariv

litigant desires that the delegation shall have nothing to dn with the settlement ol the

compromis, it may, by virtue of this sj)ecial clause, exclude the delegation.

The third paragraph of Article 19 is general in its nature a.id applies to the general

treaty of arbitration concluded or renewed after the present Convention goes into eHt< t.

If the parties have stipulated in the treaty that a compromis be framed, it is for tlit

piu-ties to determine either in the treaty or in some subsequent perioil the exact terin>

of the compromis.

If the partitj have explicitly excluded the delegation without providing another
method for the formulation of the compromis, the delegation is incompetent.

If the parties have provided in the treaty a particular form of cnnipromis, or if tluy
have entnisted with its negotiation a particular tribunal or individual, then the Court
IS mcompetent, unless a new agreement, superseding the old one, be made. And, tinall,

,

in order that the optional nature may cleariy appear, the article does not content itself

with designating some iiuchiner\- other than the Court, but provides that the Court
>hall be incompetent it it is explicitly excluded.

In the last sentence of the paragraph the power and right are expressly reserved to
State in controversy to reject the intervention of the Court, if it should appear that

the international difference does not pro] rly telong to the category of questions to be
submitted to obligatory arbitration. Or, in other words, if, in the opinion of the defendant,
the case is not included in the arbitration treaty, or, if included, it falls under the resen .1-

tions concerning vital interests or honour, the mere suggestion of their existence and
presence in the controversy excludes the inter\ention of the Court. It appears, therefore,
tiiat the will of the State is free and untrammelled, and that the provisions of the article,

while they may be a great aid to the parties litigant, cannot in any way bo considered
as a restriction of their freedom. In a word, the delegation is competent to prepare
the compromis. if the parties litigant, who always possess the right to frame it, ha\e
not excluded its competence in the matter of contract debts or in anv other case.

the

,.

Article 20

Each of the parties concerned may nominate a judge of the Court to take part.
with power to vote, in the examination of the case submitted to tlie delegation.

If the delegation acts as a commission of inquiry, this task niav be entrusted to
pei^ons other than the judges of the Court. The travelling expenses and remuneration
to be given to the said persons arc fixed and borne by the Powers appointing them.

The present article is in reahty composed of three parts. The first is of a gent ral

nature, and permits each party to the controversy to add a judge of the Court to the
delegation. The second provides that if the delegation arts as a commission of inquiry.
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each party litigant may add an additional member, who shall be chosen either within

or without the Court, leaving the party unrestricted liberty of choice.

In the third place, it is stipulated that the persons so added, not being members ol

the Court, shall be compensated by those who have appointed them. Let us considt r

each in turn.

As frequently stated, the purpose of the delegation is to determine smaller cases wiih

accuracy and dispatch. But it may happen that the case is of sufficient interest to ju.stil\

the intervention of a larger bo<ly. In such case either party would be free to select a judt^r

from the Court to act with the delegation until the case under question was disposed ot.

The delegation would then consist of five jjersons, still a small but more consideralile bodx

Doubt was expressed whethir the persons so added should take part in the formation i>i

the iudgement, or whether they should merely assist the judges in reaching a conclusiun.

Upon reflection, it was felt that a judge should always act as a judge, not as an expert
:

and that if added to the delegation he could not, without derogation of his functions, ic

denied the right to take part in the judgement while a member of the delegation.

The question whether tht. delegation might act as a commission of inquiry has alre;til\

been dealt with in Article i8, and it is therefore unnecessary to discuss whether it i>

advisable or expedient that the delegation as such should perform the duties of com-

missions of inquiry. The question involved is whether or not the delegation sittinj; .is

a commission of inquiry should be enlarged by the presence of other persons, and it

so, whether those persons should be chosen within or without the Court. The peculi.ir

nature of the questions submitted to a commission of inquiry furnished the answer.

A commission of inquiiy is not a judicial body. It is not necessarily composed of judges,

and, even if it were, these judges tind the facts of the case without deducing therefruiii

legal responsibility. If it be. for instance, a question of fact concerning an accident

upon the seas, it would seem that the judges would be much aided by the presence of

naval exp)erts ; that e.\perts so added should form an integral part of the delegation

sitting as a commission, and should take part in the determination, because judieial

training is not essential where no legal judgement is pronounced.

The question naturally arises, Shall the parties adding members to the delegation

compensate them in proportion to the services rendered ? If the added members ;ire

judges of the Court, all thought of compensation is excluded, because while sitting with

the delegation they merely perform judicial duties for which they are already compi n-

sated. If the added member is not a judge of the Court, he should neither expect nor

receive compensation except from the party whose representative he is for the time

heint;. Therefore the last paragraph provides that ' the travelling expenses and remunera-

tion tr) he given to the said persons are tixed and borne by the Powers appointing them '.

The provision concerning expenses was added in response to certain inquiries in.ilc

in the committee, and in order to prevent any doubt or uncertainty that might ari-i

,

Mr. Krieije's brief explanation to the <ommittee is so conclusive and in point as to jii>til\

(piotation from the minutes without addition or moditication :

'

It i^i advisable to distinguish two possible contingencies. If the parties call ni«iii

the judges of the Court, the community shall bear the exi)enses ; becau^^e it is ihr

iiiieiition of the authors to place the whole Court and choose judges or expert-, ih-

parties themselves shall defray the expenses involvetl in their choice.

' Aile^ ft Jot Hint »ts, vol. n, p. ^1^4

,.*
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Article 21

The contracting Powers only may have access to ihe Court of Arbitral Justice set
up by the present Convention.

The question involved in this article is one ot policy, for if all parties, whether signatory
or non-signatory, were .ulmitted freely to the Court, neither the character nor the juris-
diction of the Court would be altered. The authors of the project, upon the suggestion
of his Excellency Mr. Asser, thought that tli.> Court should be established and open to
the signatory Powers, and that to allow iion-=igiKitorv Powers to avail themselves of
the Court would throw an additional and unjustiliable linancial burden upon the Powers
supporting the Court. But it should be borne in mind, as stated by the president
(Mr. Bourgeois), that the term ' contracting Powers ' likewise in.ludes those who may
Mibsequently adhere to the Convention. The committee concurred in the views expressed
by tlie article, which wa> adopted without further observation.

ARTICLK 22

The Court of Arbitral Justice follows the ruKs of procedure laid down in the Conven-
tion ot July 2n, 1809, except in so far as the procedure is laid down in the present
Convention.

"^

It seems unnecessary to comment upon this article, for it would be difficult to express
more concisely and clearly the idea which inspired it. It may, however, be said that
the article offers an additional evidence of the relation between the proposed Court and
•he Permanent Court of Arbitration. The rules of the procedure devised by the Con-
vention of July ^9, i8(w, are applicable to and binding upon the proposed Court, unless
the present Convention shall expressly or indirectly modify them.

Article 2j
The Court determines what language it will its.ll use, and what languages mav be

Used before it.
r> o ,

This article deals with a single but important <letail. It it be intende.l that the judge
an.l agent shall understand one another, it is necessary that the language used be either
common to or understood by both.

In the amendments to the Convention of uS.,,, ,t is provided that the parties litigant
>hal determine the language or languages to be use.l in the Court of Arbitration. In
an International Court, composed of a larg. numlx-r ot judges, it is evident that the
imposition of any one language might greatly embarrass or even work a hardship upon
the lu.lges. The parties litigant must therefore accept the language or languages prescribed
oy the Court.

.\rti( Li; J4
Ih.' International Bureau serves ,,- channel f,,, ail communications to be made

10 tiie ]u>lf;es during the interchange ot pleadings provided for in Anicle M. paragraph 2.ot the Convention of July 29, iiS()().
'

Ihis article was justified by Mr. Kriege. on behalf of the authors ol the project, in
I lie following manner :'

Lnder Article J9 of tlu' Convention ot i8(><) the acts and documents jiroduced byme parties are to bo communicated to the numbers ot the tribunal of arbitration

' Iliiil., p. (.7.S.
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in the form and within the periods fixed by the tribunal. Pursuant to the resolutiun

of the committee of examination C, this provision will be modified so that in a general

way the compromis will contain stipulations as to form and time in which the communi-

cation shall take place. This rule, however, does not appear to be applicable to

proceedings before the Court consisting of a large number of judges. It will be

preferable to order that the International Bureau shall serve as a channel for all

communications to be made to the judges of the Court.

To this statement it seems unnecessary to add anything.

Article 25

For all notices to be served, in particular on the parties, witnesses, or experts, tlic

Court may apply direct to the Government of the Power on whose territory tfie servir.

is to be carried out. The same rule applies in the case of steps being taken to procun

evidence.

The requests addressed for this purpose shall be executed according to the mean^

at the disposal of the Power applied to under its domestic legislation. They can

only be rejected when this Power considers them likely to impair its sovereign rigl.t-

or its safety. If the request is complied with, the fees charged must only compri^i

the expenses actually incurred.

The Court is equally entitled to act through the Power on whose territory it sits.

Notices to be given to parties in the place where the Court sits may be serve.!

through the International Bureau.

This article is conceived in the desire to aid the Court in the largest measure possiM.

in the performance of its judicial duties. It is taken, itli slight modifications, Irom

the revised project of the commissijns of inquiry elaborated by committee of examiii.i-

tion A. The last paragraph has been added in order to bring the article into hammnv

with the Prize Court Convention, which contains similar pru ms.

The essence of the article consists in the fact that the signal Powers pledged tluin

selves to co-operate with tlie Court in order to inform parties, witnesses, and expert-

who may reside in different countries and to whom tlie notifications are to be addresscil.

It was thought advisable to permit the Court to address itself directly to the Govirn-

mcnts in order to avoid the delav incident to transmission through diplomatic chaniHl>

SlioiiM. however, the latter course be deemed preferable, the Court may request the

appropriate organ of the Government in whose territory the Court or the delegation

is sitting to act in its behalf. It may happen, however, that this intervention nii!,'lit

affect injuriously the sovereignty or security of the Power upon which the requ(>t 1-

made. Suppose, for example, a State secret be involved. If such be the case, it follow-

necessarily that the Power should have the right to refuse without exposing itself t"

criticism, for it sliould l)e the sole judge wlie'hcr or not its interests are affected hy the

proposed communication.

It is readily understood that these applications necessarily involve some exprtiM,

and it is reasonable to provide that the outlay be fully reimbursed ; but as the reijin -;

is in the interest of justice, it should not be made a source of revenue.

Finally, the project provides for notice to be given to the parties in the place wlun

the Court holds its session, and in such case the notices should be served by the Interiiati.mal

Bureau.

It is difficult to see wherein these provisions are subject to criticism. They do incited

bind States to [lerform certain services, l)ut tiic signatory Powers bind themselvc- by

,',

U
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signing the Convention, and undertake in advance to comply with requests of this nature

that may be made upon them. It is in the interest of the community of nations that

the States thus voluntarily take upon themselves a certain burdt...

There will be noticed in the wording of paragraph z a slight modification, purely

formal and intended only to make the intent and meaning of the text clearer.

Article 26

The discussions of the Court are under the control of the president or vice-president,
or, in case they are absent or cannot act, of the senior judge present.

The judge appointed by one of the parties in dispute cannot preside.

The first paragraph calls for no comment.
The last paragraph supposes that the judge of the party litigant may be president,

vice-president, or president pro tempore. In any of these cases he should yield the presi-

dency during the trial of the controversy, because the impartiality of the proceedings

might be questioned if the subject or citizen of a party litigant wielded the influence

which naturally belongs to the presilenrv.

>t outside influence might

Article 27

rile Court considers its decisions in private, and the proceedings are secret.

.\il decisions of the Court are arrived at by a majority of the judges present. If

the number of judges is even and equally divided, the vote of the junior judge, in the
order of precedence laid down in .Article^, paragraph r, is not counted.

The deliberations of the Court are and should be secret,

in some way make itself felt.

Only the results of the deliberations, that is to say, the determination of the case,

liave an interest for the public.

Ihe decision of the Court is reached In- a majority of the judges present, without

taking into consiileration the judges who may happen to be absent. Should no majority

e.xist, that is to say, if the Court is evenly divided, some means must be provided to pro-

duce a majority and thus reach a decision. Were a preponderating influence given to

the presiding officer, this might enhance the authority of the oflice to such a degree as

to endanger in certain circumstances the fair and impartial administration of justice.

It was therefore thought preferable to secure the requisite majority by discarding the

vote of the judge last in the order of precedence established by .Article 4. paragraph i.

This method has the advantage of giving the Court the benefit of the skill and expi-rience

of the judge whose vote is not counted, inasmuch as he takes part in the trial as well

as in the formulation of the judgement.

\rticle 28

The judgement of the Court must give the reason^ on which it is based. It con-
tains the names of the judges taking part in it ; it is signul bv the president and
registrar.

the first cK-uise of this article seems snfiiciently clear without an explanation, and
will doubtless prove satisfactory. .V diflerence of opinion exists wiuther the names of

the judges should be mentioned who dissent from the judgement of the Court. Some
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undoubtedly believe that a judge who does not concur with the majority has a right

to have the fact of his dissent recorded, even although he docs not deliver a dissenting

opinion. On the other hand, many competent authorities believe that a statement

of dissent would tend to weaken the judgement by showing that the opinion was not

unanimous. The authors of the project were unwilling to decide this delicate question.

They contented themselves with the provision that the names of the judges taking part

in the proceedings shall be mentioned, without intlicating concurrence or dissent. In

order to prevent the implication of assent or dissent, it is provided that the judgements

and decrees of the Court are to be signed by the presidents and clerks. The presidents

signature does not imply concurrence in the judgement : it merely guarantees the genuine-

ness of the judgement, in the same wny that the signature of the clerk guarantees tiie

authenticity of tlio official copy of tlie judgement.

Article 29

Elach party pays its own costs, and an equal share of the costs of the trial.

The original project did not contain this article, which was added upon the suggestion

of his Excellency Mr. Martens, in order that there should be no doubt of the obligation of

the parties litigant to meet the costs in the case other than those which fall under tlic

head of general expenses.

Article 30

The provisions of Articles 21 to 29 receive analogous application in the procedure

before the delegation.

When the right of attaching a member to the delegation has been exercised by one

of the parties only, the vote of this member attached is not recorded, if the votes aro

evenly divided.

The tirst paragraph indicates in no uncertain way that the delegation is an integr.il

part of the Court, and, as such, the procedure of the Court must apply to and be followcil

by the judges sitting as a delegation.

The second paragraph seeks to avoid a deadlock caused by equality of votes in tin-

delegation. .Article 20, it will be recalled, permits each party litigant to add a judge or

another member to the delegation. Sho .Id both avail themselves of that provision, tli.

judges thus designated would stand upon a basis of perfect equality.

If only one of the parties should avail itself of this righ', there is no reason why tlie

vote of the judge so added should not be countetl. If, however, there were an even

division of votes, it seemed to the authors of the project inadvisable to make the decision

turn upon the fortuitous presence of a judge who is not a regular member of the Court.

In such a lasc the vctte will not be counted.

.\RTirLK JI

The geneiil exi)enses ot the Court of .Arbitral Justice are borne by the contra< tin:.;

Powers.
The .Administrative- Coiineil applies to the Powers to obtain the funds requJMtr

for the working of the Court.

In the absence of a definite composition of the Court and the ascertainment of the

degrees in which the signatory Powers shall be rep.isentcd in the Court, it seems useless

11
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to attempt to determine the proportion in which the expenses will be borne. Suffice

to say, that the expenses should be borne by the signatory Powers, since the institution

is created for their benefit : cuius est contmodum, eius est periculum.

The final paragraph of the article is purely formal and self-explanatory.

i m

.;

Article 32

The Court itself draws up its own rules of procedure, which must be communicated
to the contracting Powers.

After the ratification of the present Convention, it shall meet as early as possible,

in order to elaborate these rules, elect the president and vice-president and appoint
the members of the delegation.

.Article 22 states that the Court shall follow the rules of procedure prescriljcd by the

Convention of July 29, iHqg, except as otherwise provided in the present Convention.

The provisions of the Convention of 1899 and Part II of the ])resent Convention

are general in their nature. This may seem to be a lack of provision, but it was thought

advisable to lay down certain general principles of procedure and to permit the Court

to frame its rules of Court according as circumstances and experience might dictate.

In any case the Court sliould communicate to the signatory Powers its rules when framed,

so that litigants may know in advance the rules to Ix' observed and followed in the conduct

of rases.

The second paragraph looks for as early a session after the ratification of the con-

ventions as possible. This is imperative because, until the Court meets antl organizes,

it cannot be ready for the determination of cases. Its rules of procednrt can only be

properly prepared in the presence of and with the co-operation of the judges. The
president and vice-president must be elected, not in a<lvance, but by the judges them-

selves when they assemble, and the delegation could n(jt well Ik" chosen in advance. It

is necessary therefore, that the Court should meet at as early a moment as possible after

the ratification of the Convention, in order to perfect its organization, to frame its rules

of procedure, and to prepare for the exchange of views. This would be in itself a justi-

firation for the assembling of the Court, and would give the judges ample employment
for that leisure which it is claimed they will enjoy, at least in the first session of their

existence.

Article jj

The Court may propose mcxlifications in the provisions of the present Convention
concerning procedure. These proposals are communicated through the Xetlierland
(iovernment to the contracting Powers, which will consider togetb.er as to the measures
to be taken.

While .\rticle j2 makes the Court competent to determine its rules, it was not thought

advisable to permit it to modify the provisions of the present Convention concerning

procedure. It was felt that the iunendments to be made to the general procedure should

l>c the result of experience, and should therefore Ik' suggested merely as experience shows

it is necessary' or advisable. The Court, however, is a judicial body, not a legislature,

and the proposed modifications neither could or should take -.'ct until they have Ix'en

rommunicated to the signatory Powers and approved by liioni. What concerns all

shoukl be the work of .ill.

t ifi
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Part III

final provisions

Article 34

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague
A prods-verbal of the deposit of each ratification shall be drawn up, of which a duly

certified copy shall be sunt through tue diplomatic channel to all the contractinc

Powers.

Article 35

Die Convention shall come into force six months after its ratification.

It shall remain in force for twelve years, and shall be tacitly renewed for periods of

twelve yiars, unless denounced.
The denunciation must be notified, at Itast two years before the expiration .if

each period, to the Netherland Govemmtiit, which will inform the other Powers.
The denunciation shall only have effect in regard to the notifying Power. J\v

Convention shall continue in force as far as the other Powers are concerned.

These dispositions are wlioliy of a formal nature, and do not seem to need explanatiin

or comment.

We do not conceal from ourselves the fact that our work still presents gaps and dith-

culties. It is hardly necessary- to call attention to the absence, in the project, of pn

visions for tlie constitution of the Court and the selection of the judges. These questiuii-

were discussed at great length in the committee, but no solution acceptable to all tlk

States represented could be found. It is to be hoped that an agreement will soon In

reached in this respect, and, prompted by this hope, the committee declared itself in

favour of the following resolution :

'

The Conference recommends to the signatory Powers the adoption of the project

it has voted for the creation of a Court of Arbitral Justice, and putting it into force

as soon as an agreement has been reached respecting the selection of the judges and

the constitution of the Court.

Our aim, gentlemen, has been not merely to build the beautiful facade for the PaLu'

of International Justice ; we have erected, indeed furnished the structure, so that tin

judges have only to take their places upon the bench. It is for you to open the door

;

it is for the (iovernments to usher them in. There can be no doubt thri suitors, lilK!

with a sense of deference and security, will ap|)ear before this imposing Areopagtis ii:

such numbers as to demonstrate that the judicial settlement of international dispii't-

has ceased to be a formula of the future by becoming that of the present !

' Tlic discussion m.iy hi' fuuml in .Uiti ct Jocumi iil-.. vol. ii, jip. ''i<; el itij. This recoimiu'ii'l..! i- r.

lui.iiiii' ,'t(i( No I in tlu' Iin.il Att. unlc, p. 2U'.
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Chapter II

The Permanent Court of A rbitration

Articlk ^4

The members of tlie Pcrmamnt Ci)urt of Arbitration mctt once every year at ilie

Hague in full session.

These meetings are competent :

1. To select by secret ballot three rn'/mbers from the list of arbitrators who, during

the following year, must be ready at any time to constitute immediately the pe'rmanent

tribunal of arbitration.

2. To consider the annual report of the Administrative Council and of the T.itornational

Bureau.

3. To express the opinion of the Pennanent Court of Arbitration upon the questions

wliich have arisen dunng the course of the procedure of an arbitration court as well as

on the acts of the Administrative Council and the International ^*ureau.

4. To exchange ideas on tlie progress of international arbii ion in general.

The same members of the permanent tribunal of arbitration may be reelected in the

above-mentioned meeting of the members of the Permanent Court of Arbitration for a

further year of service.

Article 25

In case the Powers in dispute consent to leave their difference to arbitration, they

address the International Bureau requesting the immediate convocation of the numbers

of the permanent tribunal of arbitration.

The two parties are free each to add one member, specially designated, to the body of tiie

jx-rmanent tribunal of arbitration.

Article 26

In tlie absence of the convocation of the permanent tribunal of arbitration the parties

in dispute may proceed in the following manner for the constitution of a special arbitration

tribunal

:

Kach party names two arbitrators, and these together choose an umpire.

In rase the votes are equal, the choice of the umpire is entrusted to a tliird Powi r

designated by the parties by ommon agreement.
If agreement is not reached on this subject, each party designates a different Po\\< r

and the choice of the umpire is made in concert by the Powers thus designated.

The tribunal being thus composed the parties notify the International Bureau of tlitir

decision to constitute a special arbitration tribunal and the names of the arbitrators.

Article 27

The permanent tribunal of arbitration meets on the date fixed by the parties.

The members of the Permanent Court of Arbitratio.., in tlie exercise of tiieir functions

and outside of their own Governments, enjoy diplomatic privileges and immunities.

(Then fol.ow Articles 25 et seq. of the arbitration Convention of 1899.)

' Aitt^ ft (I'liiiKrnli, vol. li. ji 10311, <iiiinxi- 7;.

'Jt t|

III,!
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i: ANNEX 2>

PROPOSITION OK THK DKI.IiGAnON OF THK rNITKP STATKS OF AMERICA

In conformity with the instructions of its Government the delegation of the Unitid
States of America has the honour to submit the following proposition, with a view to
facilitate the immediate reference to judicial determination of intematif-nal differenci,
that cannot be settled through the diplomatic channel, for the organization of a Permanent
Court of Arbitration accessible at all times and, in the absence of contrary stipulation «[
the partii-s, performing its functions in conformity with the rules of procedure set forili
in the Convention of 1899 or adopted by this Conference.

Although our delegation does not deem it expedient to formulate in detail the organi/.i-
tion, jurisdiction or procedure of this tribunal, the delegation is ready to submit at tin

propir time some suggestions concerning the details of this proposition calculate<l to a>si>i

the special committee in its consideration of the question. However, in view of tJK

importance and aim of the question, the delegation of the United States of America respt 1
1-

fuUy suggests that it would 1h' appropriate for the president of the First Commission t.,

designate a special committee of not more than nini' memlx>rs, to which shall be submitted
the proposition presented and the others of like nature as well as those dealing with lli.

diverse details of the proposition ; the six-cial committee after mature delil)eration shoulil
make a report of its views and recommendations to the fir^t subcommission of the Fir>t
Commission.

Draft

I

A Permanent Court of Arbitration shall be organiziil, to consist of fifteen iudge^ n|

the highest moral standing and of recognized competency in questions of international \m.
They and their successor^ shall be apiK)inted in the manner to be determined by this Con-
ference, but they shall be so chosen from the different countries that the various system-
>f law and proc-.dure and the principal languages shall be suitably represented in Uw
fKTsonnel of the Court. They shall be appointed for . . years, or "until their successor-
have been apjwinted and have accepted.

2

The Permanent Court shall convene annually at The Hague on a sjx'cified date an 1

shall remain in L.ssion as long as necessary. It shall elect its own officers and, saving iIk

stipulations of the Convention, it shall draw up its own regulations. Every decision shall
be readied by a majority, and nine members shall constitute a quorum. The )\u\tn>
shall be equal in rank, shall enjoy diplomatic immunity, and shall receive a salary sufficient
to enable them to devote their time to the ( onsideration of the matters brought before them.

3
in no casi> (unless tli. |),irties expressly consent tlureto) shall a judge take part in tin

consideration or decision ol any case Ufore the Court when his nation is a party therein.

i I

4
The Permanent Court shall Ix' competent to take cognizance and determine all caM>

mvolving differences of an international character i\ seen sovereign nations, wliii li it

has been impossible to settle through diplomatic channels and which have Inen submitti il

to it by agreement f)etween the parties, either originallv or for review or revision, or in

order to determine the relative rights, duties, or oblif^ations in acconlance with the finilnii:.

decisions, or awards of commissions of inquiry and .-pcciallv cori-tituted tribunals ol

arbitration.
' -Ic/.s it dncumenis, vol. u, p. loji, annexe 70.
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The judges of the Permanent Court shall be comiHtont to act as judges in any commis-
sion of inquiry or special tribunal of arbitration which may be constituted by any Pow.r
for the consideration of any matter which may Ix- specially referred to it and which must
bed THinedbyit.

(>

The present Permanent Court of Arbitration might, as far as possible, constitute the
basis of the Court, caie being taken that the Powers which recently signed the Convention
of 1899 are represented in it

ANNEX 3»

I'ROPOSAI. OF THE RtJLGAKIAN DKLIiGATION

Amendmknts to the Proposai. (ir thk Uniteo States of America

I

Article i

A Permanent Cmrt of Arbitration shall sit at The Hague. It shall be composed of
hfteen judges, of which a third shall be renewed every third Year, beginning from the date
1)1 its composition.

The first as well as the second renewal of judges shall be effected by lot, and subsi(uuiit
renewals at the expiration of nine years from the date of their election or re-ele( tion.

Ihe judges whose names are drawn bv lot, or whose appointments for nine vear- have
expired, sliall always be eligible for re-election.

The eliH-tions of judges shall take place in the following manner :

Karh of the States signatory to tlie present Convention shall designate one \Hr>nn ut
least of recognized competence in ([uestions of international law and enjoying the liiglust
moral reputation

; the ptrsons thus designated shall meet at The Hague and choose from
ariionf; themselves th;- required numlxr of judges for the composition or completion of the
Court, each State having the right to but a single voice in the vote.

The time of the first meeting of the electors who shall choose the tirst fifteen judges
jhall be determined and tonimunicated to the signatorv States bv the International
Bureau.

The convocations of electors to fill the places of a third o{ the judges, or to renew their
I'ppointments, as well as to make up their number to fifteen in case 'here are vacant
p ares in consequence of death or other causes, shall be made every three years bv the same
nureaii.

"
•

'
:i:d

II

.\RTI( I.E J
Each of the parties in dispute has the right to challeng.
(a) The judge of the nationality of the adverse party :

(6) Thej • • • =
. H

.>

unfavourable to this party

(*) The judge who has previously expressed a txTsonal opinion on the matter in dispute

Any jiulf/o would have the right to withdraw troin a case wlien he sees in one wav or
another that his participation would weaken the confidence due to judicial authority.

'

Ibid. p. lojj, ann.xi 77.
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PROPOSAL OK THE HAITIAN DELEGATION

Amendments to the Proposals of the United States of America and Russia

I

When accepting his appointment every member of the Permanent Court of Arbitrati>Mi

shall take an oath to discharge his duties fearlessly and with perfect impartiality
;

li.

shall engage moreover neither to solicit nor to accept, so long as he is in office, any declara-

tion or any recompense from a Government other than his own.

A general list shall be prepared of all the persons designated by the several signat(n\

Powers
Such of these persons as shall have been delegated for that purpose by their respertiv,

Governments shall meet in general assembly and proeeed to the election from the pneii,

list of members of the Permanent Court.
, , „ ,, i

The Permanent Court thus conijiosed shall be renewed by thirds and ^.li.ill itselt eti

the members who ire to sup<Tsede those whose appointments expire.

3

The members of the permanent commission are charged with preparing or causiim i.

be prepared under their high control a cwlilication of the principal rules of public aiiu

private inteniational law.

ANNEX r,
^

DRAIT or A CONVKMTON PRKSKNTEI) by the DELEC.XTIONS 01- OEKMANV,

THE INITEI) ST.Vri-S OF .VMEKUA, AND (iKK.Vr HRITAIN

Part 1

constitirrion of the international high court of justice

Article i

With a view to promoting the cai-»e of arbitration the signatory Povers agree t^

constitute, alongside of the Permanent Court of Arbitration, an International High Court i:

Justice, of easy and gratuitous access, composed of judges representing the various jumliuu

systems of the world and capable of ensuring continuity in arbitral jurisprudence.

Article 2

The International High Court of Justice is composed of judges and deputy judge- all

fulfilling conditions qualifying them, in their respective countries, to occupy high 1> Ra!

posts or to be jurists of recognized competence in matters of international law.

The judges and deputy judRes of the Court shall be named by the signatory Power;

that select them, so far as possible, from the members of the Permanent Court of Arbitratiui;

The appointment shall be made within the six months following the ratification oi tk

present Convention.

' Acle^ el documents, vol. ii, p. 1034, annexe 7S.

* Iliid., p. iii?5, annexe Ho.

,'l.
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Article 3

The judges and deputy judges are appointed for a period of . . . years, counting (rem
the date on which the appointment is notified to the administrative council of the Per-
mantnt Court of Arbitration. Their appointments can be renewed.

Should a judge or deputy jud^e die or retire, the vacancy is filled in the manner in
which his appointment was made. In this case the app<intment is made for a fresh
period of . . . years.

Article 4

The judges of the International High Court of Justice arc equal, and rank according
to the date on which their appointment wa.s notified (Articlf 3, paragraph i), and, if thry
sit by rota (Article 5, paragraph 8), according to the date on which they entered upon their
duties. The judge who is senior in point of age takes precedence when the date is the
'anie.

Thiy enjoy diplomatic privileges and immunities in the exercise of their functions,
outside of their own country.

Before entering upon their duties, the judges must swear before the Administrative
Council, or make a solemn affirmation, to e.vercise their duties impartially and constien-
tinusly.

.\RTiri.i; 5

The Court is composed of seventten jiult;es ; nine judges constitute a quorum.
The judges appointed by the following; signatory Powers : . . . are always suiimioneil

to sit.

The judges and deputy judges appointed by tlie other Powers shall sit bv rota as
shown in the table hereto annexed.

A judge who is absent or prevented Ironi sitting is repl.ic ed by the deputy judi;e.

Article (>

Ihe High Court shall annually nominate three judfics, who shall form a special com-
mittee during the year, and three more to replace them should the necessity arise.

Only judges who are called upon to sit can be appointed to these duties. A member
of the committee c.innot exercise his functions when the Power which appointed him is

one of the parties.

The members of the committee shall conclude idl matters submitted to them, even if

the period for which they have been appointed judges has expired.

Article 7

Proposition of the Delegations of the United States and Great Britain

In no case, unless with the express consent of the parties in dispute, can a judge
participate in the examination or discussion of a case pending before the Inter-
national High Court of Justice when the Power which has appointed him is one of
the parties.

A judge may not exercise his judicial functions in any case in which he has, in any way
whatever, taken part in the decision of a national tribunal, or of a tribunal of arbitration,
or of a commission of inquiry, or has figured in the suit as counsel or advocate for one of
the parties.

A judge cannot act as agent or advocate before the High Court, the Permanent Court
of Arbitration, a special tribunal of arbitration, or a commission of inquiry, nor act there
in any capacity whatsoever so long as his appointment lasts.
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Article 8

Every thror years the Court elects it» president and vice-president by an absolin.

majority of the vote^ < ist. After two ballots, the eleition is made by a bare majority .ml

in case the vote?* are even, by lot.

,\RTI(LF <)

The judKes of tlie International Mi^h Court of Justice shall receive during the y. ir^

when thev are cidled upon to sit an annual salary of . . . Netherland florins. This salirv

shall Ik- paid at the end of each half-year, reckonetl from the dat^ on which the (>iiiii

meets for the hrst lime.

While the Court is sitting, or while they are carrying out the duties confernil ujHin tin tn

by this Convention, thev shall be entitled to receive a monthly sum of . florms
;

lli. \

shall further receive a travelling allowance fixinl in accordance with regulations eM-tin,

in their own country.

riu- eniolununts imlicated above sh.ill Ik' pai<l throufih the International Bur.

m

and Ixirne by the sign.itory Powers in the ai)propriation esti'blishnl for the Bureau of ih^

I'tnversal Postal I'nion.

Article 10

riie judges mav not accept from their own (lovernnunt nr from that of any otlu r Pimi r

anv reimb\irsenn Ml fi'r sirvic.s (onnected with their duties in their capacity of memlxi-

of the Court.

.\rticli- II

The seat of tlic International High Court of Justice is at The Hague, and cannot U

tr.msferred. unless absolutelv obliged by circumstances, elsewhere.

The sjHcial committet' (.Article »>) may choose, with the assent of the parties conceriii .1

another site f.ir its meetings, if s|wcial circumstan<es render sucli a step necessary.

Article 12

The Adniinistr.iti\e Council is charged, with regard to the International High Court -i

Ju-.tict , with til' same functions tli.it it fulfils under the Convention of July 29, l8<i<i. ,i^

to the IVrinanent ( ourt >.( Arbitration.

Article 13

I he International Bureau of the Permanent Court of .Arbitration acts as registry to tli'

International High Court of Ju>ti(f. It ha:, charge of the archives and carrit>s out tin

administrative work.

.\kiui.i 14

The High Court sli.ill meet in ses>i()n once and. if necessary, twice a year. The si—-inn-

shall ojH'n the third W edn.sdav in July and the third Wednesday in January, and -htl:

hist until all the bu>iiu» cm the agerui.i has been trans. icted.

The sessions shall not take pl.ice if the special committee <lecides that business dius

not ncjuire it.

Article 15

(Provisions re^ixrting the relations of the International High Court of Justio

with the International Prize Court, especially ,is re,;>rds holding office as judi;. in

both Courts.)
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I'ART II

CttMI'lMl VI Y ASl) n«KI IllKi:

ARTKLE 10

Tlu' Intt-rnatioiul HIkIi t'ourt of Justiii' sli.ill lie CDiniMttiit

1. To dial will, all i.im's of arbitration whic li. I>y virtue of a K'H'T''' ' <aty coiuiuiicd
Ufori' the ratititation of thi-. Conwntioii. would !)< '-ul)iiiittrd to ttir I'litii.iiiint Court of

Arbitration unlfss oiif of tin- parties objcet^ tin reto

i. To deal with all 1 avs of arbitr.itiipii wlm li, in virtue of .1 liiik r.il tnatv or sjxci.o

.lyreenient, are submitted to it

Proposal (if IIII- Ih-Unationt of litriihiny ami the ('niii\l Stiiti-'i

j. To revise awards of tril)unals of arbiii.itioii and rejiorts of (Kmnii'^-.ioiis of inquiry,
,is well as to fix the riKhti and duties flowiiij; therefrom, in all ease^ where, in virtue o|

.1 general treaty or siMria! aureenuiit. the i)arties a(ldre>s the Hi^li Court for this ])urpose.

.Arthm. 17

Hie ^[weial committee (.\rtiele (>) siiall be iompH'tent :

I. lo decide the arbitrations referred to in par.inraphs I and J of thi' prceeilint; article,
il the parties concerned are aj;reed in seeking; >ummary prmediire and judjjeinent.

.*. To discliarRe the duties assigned to commissions of inijuirv by the Convi'ntion ol

July .'(). i«()<), so far as the Hif;h (. ourt shdl have Inen entrusted with such inquiry by
the parties in dispute acting in common agreement.

Article *>(

The special committee is also competent to settle the compromis (.Vrtide ji of the
Convention of July 29, iH<)()), if the parties are agreed to leave it to the Court.

It is e<|ually comjwtent to do so, even when the request is only made liy one of the
p.irties concerned, if all .ittempts havi' failed to reach a diplomatic agreement in
I lie case of :

1 A dispute arising from contract debts claimed as due to the nssurlis^unls of on,
lountry by the C.overnment of another country, and for the settlement of which an otlei
of .irhitration ha> been accepted.

Proposal of the (urman Iklc^ation

-'. .\ dispute covered by a general treaty of arbitration providing for a coiiiproiius in all

(li>piites and containing no stipulation to the contrary. Recourse cannot. liow.\er, be
had to the High Court it ilie (iovernment of the other country decl.ires that in its opinion
the dispute does not come within the category of (luestions to be submitted to obligatory
irhitration.

.Article K)

ihe parties concerned may each nominate a judge of the High Court to take part, with
I'oWer to vote, in the examination of the case which they have submitted to the committee.
H the committee acts as a commission of inquiry, this task may be entrusted to persons
otliir than the judges of the High Court.
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.ARTICLE 20

in P^.^f
/n'ernationul High Court of Justice shall foUow the rules of procedure set forth

s lS[ H L^fh"" ^ "^ '•'j'^,C"nvent.on of July 29, 1899, except in so far as the procedur

'

IS laid down in the present Convention. ^ "•<

Article 21

All decisions of the Hi-t- '„ rt shall be arrived at by a majority of the judges presentIf the number of jud,'
j^ , ..: ,ud equally divided, the vote of the junior jKfnU,order of precedence la i .lov^,: in .Ut-. I, , paragraph i, is not counted.

^

RTICLE 22

For all notices to be served,
; .-Tt on the parties, witnesses, or experts the Courtmay apply direct to the ( overnment of the State on whose territory the'^service is to 1carried out. 1 he same rule applies in the case of steps being taken to procure evidence

nnnr w'''^"""':'"'
addressed for this purpose can only be rejected when the Pow.rapplied to considers them likely to impair its sovereign rights <- its safety. If the rem

'

IS complied with, the fees charged must only comprise the expenses actu,^lly ncurred
^

The Court is equally entitled to act thn.ugh the Power o^whose territory it shs.

Article 23

to tI'r"gtuor7piwe"
!'"''' "^ *''"''" '"'''"^ Pro^^'Jure. which must be communicat,

i

elato"th.^e mier
'^' ^'^"*^^^*'"" "^ "'^ P'"^^''"' Convention it shall meet in onler ,„

.\rticle 24
The High Curt may propose modifications in the jirovisions of the present Conv.nn,,,,oncerning prccedme. These proposals are communicated thr ugh he v"h tGoveniment ,0 the signatory Powers, which will consider together as'to tile nK^Sr':' i!

>'l

P.\RT III

FIX.M. PROVISIONS

Article 25

Th.- j.rrseiit Convention shall be ratilied as soon as possible
I he ratification ^hall l)e de[)osite(l at The Hague

r.JJ!''/''"'' T'lfi
"' "'"

'I'^^P'"'^ "^ ^"•''''' r-it'tication =hall be drawn up of which . ,lnlvcertified copy shall be >ent through tiie diplomatic channel to all the" igna"ory Power.

.\rticle 26

The Convention shall go into force six months after its ratification

denouS
'"""" '"

'"
'"•• '"'^'' ""^ ^''"" ^"^ '^"'^y '^'^^^'•'i f«^

• • years, unl...

The denouncement must be notified, at least two years before the expiration of , „1ix-ncxl, to the Netherl..n<l Government, which will inform the othcVpowersThe denouncement shall only have effect in regard to the notifyine Power ri>,Convention shall continue in force so far as the other Powers are concerned



A COURT OF ARBITRAL JUSTICE 287
ANNEX 6 1

SUGGESTIONS OFFERFD BY THE GERMAN, AMERICAN, AND BRITISH DELEGATIONS
RESPECTING THE COMPOSITION OF AN INTERNATIONAL COURI OF JUSTICE
DisiRiDUTioN OP Judges and Deiuty Jldhes by countries for each year of the

I'ERIOD OF TWKIVK YKAKh

1
/u</#«s Deputv Judges Jtidife-: l>eputy Jurist

/•irs/ y^ar Seuiiilh Year
X Argentine Repulilic Argentine Repulilic
2 IJelgium Belgium

''

s Itolivia China
4 China Spain
; Spain Honduras .

() Netherlands Netherlands
7 Roumania . Roumania .

S Sweden Sweden
9 Turkey turkey

Second Year Eighllt Year
I Argentine Republic Argentine Republic
2 Belgium Belgium
.i ihina China
4

1)

iDlumbia .

S|i,iin

Nitlicrlands

Spain
Nicaragua .

Netlu-rland.^

7 Roumania . ivoumaiiia .

S Sweden
Turkey

Sweden
I'urkty

Third y, <ir Xiiith \',,,r

I Hr.izil Hr.izil ....
i

Chile .

Costa Rica .

Chile....
Denmark .

J 4 1 >enmdrk . Spam

')

Spain
Greece

(recce
Panama

7 Netherlands Netherlands
S Portugal Portugal
t) Turkey Turkey

l-'ounh \, (ir Tenth \\jr
1 Brazil Brazil
- Chile

Cuba
Chile

Denmark .

4 Denmark . Greece
_ ; Greece I*aragua\- .

i
ti Netherlands Netherlands
7 Portugal . Portugal

•£ S Siam Siam
J 9 Turkey Turkey

t.
Fifth Year Eleventh Year

I Dominican Republic Spam
- Kcuailor Niexico
i Siiain

^lexico
Norway

4 NetherLinds

-A ')

Norway
Netherlands

Peru
S.ilv.idor

s 7 Serbia Serbia
"b S Switzerland Switzerland

9 Turkey liirkey ....
-

Sixth Yen t Twelfth Ycjr
I Bulgaria , Bulgaria ....

1
i Spam Spam ....

Mexico ....3 Guatemala .

4 Haiti . Montenegro
^ > Luxemburg Norway .... 1

"§ Mexico Persia ....
M

-^ Norway Switzerland
ffl ,s Persi,a

T 'r-,):ri;.T V"
1

1
9 Switzerland

j

Venezuela ....
i

' Actes el docutnents, vol. i . p. 1040, artnexe 81. See footnote i on the following page.

> i
n
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TABLE. SHOWING THE MMHER OK YEARS IN EACH .-ERIOD OF TWELVE YEAI<^

ti>H«/^

M).iin

Ni'tlurl.inds

I'urkiy

Argentine
Hi'lMiiim .

lirazil

I hilc

I hina
I'tnm.irk

Mfxu o
Norw.iv .

I'ortuKal .

Koii mania
Swctien .

Switzcrl.iiiil

Hulfjan,! .

Ptr^.a .

Scrliia

Siani

V( (*rs

' Cuunlrics

Ill

III

hi

/),

III

in

ll<ilivia

Colombia
Costa Kica

4 4 Cuba .

4 4 Dominiian Kcpulih
4 4 iu'uador
4 4 C.uatemala
4 4 Haiti
4 4 Honduras
4 4 Luxemburg .

4 4 Montenegro .

4 4 Nieara^ua
4 4 I'anama
4 4 I'araguay
4 4 IVru
4 4 Salvador
- 1 rruKua\-
- i X'enezuel.i

Yvars

1 ,1.1^, Dif'utii

,\

I

I

ANNEX 7 ^

PKOI'OSAI, 01 THE DEI.EuAl ION OF liKAZH.

Provisional St(;,;ESTioNs for Use 1.-. the Disccssion o, the Composition o.
A Permanent Cocrt

nvin n^r'.'irt'^'/'x'V':' ^^ '"'^ *'" "','*'*'* "^'"" *"' arbitrary number of judf 'or the l',r-n .uunt Cotirt of Arh.trafion, according to a c.Ttain i.iea assume.l a priori L the m i -ntul.-o this number, in order to attempt to accomm-Klate to it thereafter the -epresenr i> n01 ail the States. ,s to reverse the niTessary and nuvitable terms of the qm^ on
'

,^idenng that this inversion is the less justifiable when the precise number os"a,e';
lhelr^;;;^ia"„:!;

:"""'^ '^ '"'^"•" -''-''ff'-'^ number iess than T'^i^a u:

ConsideriiiK that by transposing in this manner the unalterable ten s of the orohl,™

tonsiderinR that in the Convention for the pacific settlement o' internifi„n-.I ,!i „„.
.lebrated at

1
he Hague July.,. i8gc,, the signatorv Powers, longXhve;e df:^^o hurope as well as the I'nited States of Am.rica, Mexico, CI ina and F.uan aemdthe contracting Stabs, without regard to their importance, lo 1 l^havein',;representation in the Permanent Court of Arbitration • '

( onsidering that in the adoption of this basis theN' have not onlv ixrformed a volnnt tvact hut also adniitt.d a ,.rinciple which it was not possible for th m oTverl.K k >

<omposnion of an international body created for the purpose i.f d nd i^tl e iitlb-tween independent and sov.reign States ^ (unmiiw?

Considering therefore that this principle, inevitablv in everv other orgmi/ation nfa like nature, with greater reason im,x,ses itself in a manner es,..cially imf^:^"!^* ^Wan

«e.^:^r;=.^n;'-^;;:e'cou;^:'^;-^ —. j-pan and ,<

' .If/. !>7</,i, i(,H,«^. vol. 11, p. 1.145, ,m«fr< 8;.

1/
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the question is that of establishing the definitive institution in which States place their
highest confidence for the judicial settlement of their disputes

;

Con -lerin.c;, consequently, that in the projected Court the quality of ,ill the signatory
Statos annot he (issed over which would be created by assigning to each the right to an
entire and permanent representation in t''e body

;

Considering that no Government could, even if it wished, renounce this right which
touches the sovereignty and consequently the independence of the States in tlitir mutual
relations ;

Considering that this principle is not observed bv permitting each State to apfximt
a member for the Court if he is to sit only for a certain number of years, scattered variously
nmong tlie different States according' to a scale of importance which has nothing to do with
the subject and which, noticeably partial in favour of certain European countries, does not
correspond to the obvious reality of the facts

;

Considering that it is cleariy sophistical to pretend tliat in this way the quality of
States as sovereign units in public international law is satisfied, and that there is no attack
upon this right by subjecting it to mere conditions of exercise

;

Considering that a ri^ht equal among all those posse sing it is not subjected to simple
conditions of exercise when some are restricted to periods more or less limited while others
have the privilege of a continuous exercise thereof

;

Considering therefore that it is necessarv to maintain, for the Court in question the -,an.'
ruk' of continuous equality of representation of States consecrated in the Convention of iHqq

Considering that if the Mates excluded from the First Peace Conference have been
invited to the second, it is not with a view to having them solemnly sign an act derogatorv
to their sovereignty by reducing them to a scale of classirication which the more powerful
nations would like to have recognized

;

Considering that the interests of peace are not served bv creating among States tlirou"h
a contractual stipulation categories of sovereigntv that iiumiliate some to the profit of
others, by sapping the bases of the existence of aU, and by proclaiming with a strange lack
01 logic the legal predominance of might over right

;

Considering that if the new Court is to be set upon such foundations it is better not
to create it, tne more so because for the pacific settlement of international disputes the
nations have at their disposal the present Court as well as the right which this Conference
recognizes m them, and which it could not deny the.n, to have recourse to other arbitrators

Considering that with this right admitted there is no advantage in having two courts
alongside of each other and equally considered as permanent

;

Considering that if the capital difficulty complained of in the present Court is a lack of
true permanence, it would be much more practical and useful to give it permanence by
correcting this curable imperfection than to undertake this duplication of the arbitral Court

Considering that it is not possible to reach such a desideratum by utilizing the elements
of t.ie present Court o submit it to a reform which gives it a different consistence and at
the same time a real permanence

;

.1,
,^'^"^'.^"'"8 t^'^' in "r^er to procure for it per .lanence it is by lu, means necessarx

that all IS members reside at the seat of the Court, at whose plenarv sessions a quoruni
should rather be very small, for example, a quarter of the whole number of judges appointed •

by stipulating for this number of members, by rota, the duty of residing at anv point in
Europe whence they can arrive at Th.' Hague in twentv-four hours when summ,.iu d

Considering that on this basis we should decide on the number of fifteen judges or even
less. It would be still preferable if the total number of judges were inferior to that of thenumber of signatory States

;

Considering, in short, conformably to the rules accepted in the first Convention of
1809, that the signatory Powers should b<. recognized as having the power to come to
an •indcrstandmg for a common designation of one or more members, and besides of
permitting the representative already appointed by one State to be chosen bv others';

( onsideri.ig, moreover, that the right of representation on the Court would be voluntary
iiKe all rights in their exercise, that certain States probably would abstain therefrom, and'

Una -a .,u

i:':M!'

.( r
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t.. besides in order to exercise it, it would be necessary previously to offer secure pledges

foi the accomplishment of the duty of paying the expenses of the judge apf>ointed ;

Considering that in this way we might arrive, for the plenary sessions of the Court.

at an actual body less numerous even than that resulting from the combination provided

by the Anglo-German-American draft

;

Considering that by this reduction in the ordinary quorum the functions of the Court

would gain, not only in facility and dispatch, but also m completeness and efficiency, for

in judicial bodies that are too numerous in their membership there is always a sad tendency
among their members to rely upon one another, which fact results in reducing to a very

small minority those who work, study, and do their duty with full information of the case ;

Ccuisidering, furthermore, that even this quorum would only have to act in certain

cases, when the interested parties required it, or when there might be certain difficulties

to solve, for, in pursuance of the very essence of arbitration, whose character should not be

denatured, it would be necessary to assure to the parties engaged in the dispute the right

of electing from the number of the Court the judge or the judges to whom they agree to

submit the settlement of their controversy

;

The delef?ation of Brazil, in accordance with the most precise instructions of its (iovem-

ment, cannot acquiesce in the proposal under discussion, and permits itself to offer the

following bases for the organization of another project :

For the constitution of the new Permanent Court of Arbitration each Power shall

designate, under the conditions stipulated in the Convention of 1899, a person able to

discharge worthily as a member of that institution the duties of arbitrator.

It shall also have the right to appoint a deputy.
Two or more Powers may agree upon the designation in common of their representatives

on the Court.

The same person may be designated by different Powers.

The signatory Powers shall choose, so far as they can. their representatives in the new

Court from those composing the existing Court.

4»

/

I:
jl

When the new Court is organized the present Court shall cease to exist.

The jjersons appointed shall serve for nine years, and cannot be displaced save in casv^

wliere, according to the legislation of the respective country, permanent magistrates losr

otficc.

4

A Power may exercise its right of appointment only by engaging to pay the honorarium

of the judge that it is to designate, and by making the deposit thereof every year in advance

on the conditions fixed by the Convention.

5

In order that the Court may deliberate in plenary session, at least a quarter of the

members appwinted must be present.

In order to ensure this possibility the members appointed shall be divided into three

groups according to the alphabetical order of the signatures to the ( onvention.

The judges included in each of these groups shall sit in rotation for three years, during

which they shall be obliged to fix their residence at a point whence they can reach The

Hague within twenty-four hours on telegraphic summons.
However, all members of the Court have the right, if they wish it, of sitting always in

the plenary sessions, even though they do not belong to the group especially called to sit.
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The parties in dispute are free either to submit their controversy to the full Court or
to choose from the Court, to settle their difference, the number of jidges that they agree

7

The Court will be convened m plenary session when it has to pass judgement on disputes
the settlement of which has been entrusted to them by the parties, or. a matter submitted
to them by a smaller number of arbitrators, when the latter appealed to the full Court for
the purpose of setthng a question arising among them during the trul of the case.

8
In order to complete the organization ol the Court >m tliese ba„s everythiHK in the

provisions of the draft of hngland, Germany, and tlie United States shall h,- adopted that is
consistent therewith and s. ems proper to adopt.

ANNEX 8

«

AKTICLES Ol- CD.NFKlJtKAlION 1)1- IHE LMIEU S 1 A 1 E!, ( >t AMEKICA, 1777

Article 9
... The United States in Congress assembled shaU also be the last resort on aiipeal

in all disputes and differences now subsisting or that hereafter may arise between two
or more states concerning boundary, jurisdiction or any other cause wnatever ; whirli
autliority shall always be exercised in the manner foUowing. Whenever the legislative
01 executive authority or lawful agent of any state in controversy with another shall
present a peUticn to Congress, stating the matter in question and praying for a hearing
notice thereof shall be given by order of Congress to the legislative or executive authoritN^

^L r ifi^f I

'" T^'kTY' *'1^
^J'^y

^'^'Sned for the appearance of the part.e. hv

^ruJrf ^^".^';
Y*""

'^"^
''>'"u^

'^"^'^ ^'^ ^PP°'"' ^y i«'nt consent, comlnissioner,
or judges to constitute a court for hearing and determining the matter in question : but
f they cannot agree. Congress shaU name three persons out of each of the United States, andUom/he hst of such persons each party shall alternately strike out one, the petitioners
beginning, until the number shall be reduced to thirteen ; and from that nt^Ler not

n?M^^ *^r"i
"°'"

">°''«J*'fn nine names, as Congress shall direct, shall in the presence
Congress be drawn out by lot, and the persons whose names shall be so drawn or My five

ot them, shall be commissioners or judges, to hear and finaUy determine the controver-.%-

minZT ^ "rT'-.l""- *" '''^
^"'^.P

'^!'° ^^^ ^^^' '^^ '^a"^'^ st»'^ agr-'e in the deter-'
raination

. and if either party shall neglect to attend at the day appointed, without

frZ"?h''r"' ^^l^
Congress shall ,udge sufficient, or being presen? shall refuse to

btnke, the Congress shall proceed to nominate three persons out of each state and the

t^,^!^.
Congress snail strike in behalf of such party absent or refusing, and the

shnuT fi 7 sentence of the court to be appointed in the manner before prescnbed,

. loHM, f ^ conclusive • and if any of the parties shaU refuse to submit to theauthonty of such court, or to appear or defend their claim or cause, the court shall never-
tieless proceed to pronounce sentence, or judgement, which shall in like wanner be final and

tn rl,!: J"ffPent or sentence and other proceedings being m either case transmitted

nrnv H^*^.!; ^P
"^^^ ^°"^ ^^"^ *'='* °^ Congress for the ^ecurity of the parties concerned :

nHm^^tf ^^u''"^
commissioner, before he sits in judgement, shall tak , an oath to be

^T f,\u J f^.
°*

f,*'^
^"'^Ses of the supreme or superior court of the state where theeau^e s laU be tried, well and truly to hear and determine the matter in question, according

o the best of his judgement, without favour, affection or hope of reward '

: provided also
tn.it no state shall be deprived of territory for the benefit of ^he United States. . . .

' .Iclts ft documents, vol. 1. p. 398, annexeC; Retucd Slat,it,< .'_nh,' CnUcd Stales, kS;.^, p. 9.
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CONVENTION (I) I-OR THE PACHTC SETTLEMENT OE

INTERNATIONAL DISPUTES

'

His Majesty th^ German Emperor, King of Prussia ;
the President oi the United

States of America ; the President of the Argentine Republic ;
His Majesty the

Emperor of Austria, King of Bohemia, etc., and Apostolic King of Hungary ;
His

Majesty the King of the Belgians ; the President of the Republic of Bolivia
;

the

President of the Republic of the United States of Brazil ; His Royal Highness the

Prince of Bulgaria ; the President of the Republic of Chile ; His Majesty the Emperor

of China ; the President of the Republic of Colombia ; the Provisional Governor

of the Republic of Cuba ; His Majesty the King of Denmark ;
the President of the

Dominican Republic ; the President of the Republic of Ecuador ; His Majesty the

King of Spain ; the President of the French Republic ; His Majesty the King of

the United Kingdom of Great Britain and Ireland and of the British Dominions

beyond the Seas, Emperor of India ; His Majesty the King of the Hellenes ;
the

President of the Republic of Guatemala ; the President of the Republic of Haiti ;

His Majesty the King of Italy ; His Majesty the Emperor of Japan ;
His Royal

Highness the Grand Duke of Luxemburg, Duke of Nassau ; the President of the

United SUtes of Mexico ; His Royal Highness the Prince of Montenegro ;
His

Majesty the King of Norway ; the President of the Republic of Panama ; the President

of the Republic of Paraguay ; Her Majesty the Queen of the Netherlands ;
the

President of the Republic of Peru ; His Imperial Majesty the Shah of Persia ; His

Majesty the King of Portugal and of the Algarves. etc. ; His Majesty the King of

Roumania ; His Majesty the Emperor of All the Russias ; the President of the

Republic of Salvador ; His Majesty the King of Serbia ; His Majesty the King

of Siam ; His Majesty the King of Sweden ; the Swiss Federal Council ;
His Majesty

the Emperor of the Ottomans ; the President J the Oriental Republic of Uruguay :

the President of the United States of Venezuela :

Animated by a strong desire to work for the maintenance of general peace ;

Resolved to promote by their best efforts the friendly settlement of international

disputes ;

Recognizing the solidarity uniting the members of the society of civilized nations :

Desirous of extending the empire of law and of strengthening the appreciation ot

international justice
;

Convinced that the permanent institution of a tribunal of arbitration accessible

to all, in the midst of the independent Powers, will contribute effectively to this result

:

' Aitf, cl liictimenl.-,, veil, i, p '1(14. For the lorrcsponiling Convcntiim (I) of iHtjo, sec HHte. p J;

e
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Having regard to the advantages attending the general and regular organization
of the procedure of arbitration

;

Sharing the opinion of the august initiator of the International Peace Conference
that it is expedient to record in an international agreement the principles of equity
and right on which are based the security of States and the welfare of peoples

;

Being desirous, with this object, of ensuring the better working in practice of

commissions of inquiry and tribunals of arbitration, and of facilitating recourse to

arbitration in cases which allow of a summary procedure
;

Have deemed it necessary to revise in certain particulars and to complete the work
of the First Peace Conference for the pacific settlement of international disputes

;

The high contracting Parties have resolved to conclude a new Convention for

this purpose, and have appointed the following as their plenipotentiaries :

[Here follow the names of plenipotentiaries.]

Who, after having deposited their full powers, found in good and due form, have
agreed upon the following :

ii":i

PART I. -THE MAINTENANCE OF GENERAL PEACE

Article i

With a view to obviating as far as possible recourse to force in the relations between
States, the contracting Powers agree to use their best efforts to ensure the pacific

settlement of international differences.

PART ,11. -GOOD OFFICES |AND jMEDIATION

Akticle 2

,In case of serious disagreement or dispute, before an appeal to arms, the contract-
ing Powers agree to have recourse, as far as circumstances allow, to the good offices

or mediation of one or more friendly Powers.

Akticle j

Independently of this recourse, the contracting Powers deem it expedient and
desirable that one or more Powers, strangers to the dispute, should, on their own
initiative and as far as circumstances may allow, offer their good offices or mediation
to the States at variance.

Powers strangers to the dispute have the right to offer good offices or mediation
even during the course of hostilities.

The exercise of this right can never be regarded by either of the parties in dispute
as an unfriendly act.

Article 4

The part of the mediator consists in reconciling the opposing claims and appeasing
the feelings of resentment which may have arisen between the States at variance.

, 4. n
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Article 5

The functions of the mediator are at an end when once it is declared, either by-

one of the parties to the dispute or by the mediator himself, that the means of recon-

ciliation proposed by him are not accepted.

Article 6

Good offices and mediation undertaken either at the request of the parties in dispute

or on the initiative of Powers strangers to the dispute have exclusively the character

of advice and never have binding force.

Article 7

The acceptance of mediation cannot, unless there be an agreement to the contrary,

have the effect of interrupting, delaying, or hindering mobilization or other measures

of preparation for war.

If it takes place after the commencement of hostilities, the military operations in

progress are not interrupted unless there be an agreement to the contrary.

Article 8

The contracting Powers are agreed in recommending the application, when

circumstances allow, of special mediation in the following form :

In case of a serious difference endangering peace, the States at variance choose

respectively a Power, to which they entrust the mission of entering into direct com-

munication with the Power chosen on the other side, with the object of preventing

the rupture of pacific relations.

For the period of this mandate, the term of which, unless otherwise stipulated,

cannot exceed thirty days, the States in dispute cease from all direct communication on

the subject of the dispute, which is regarded as referred exclusively to the mediating

Powers, which must use their best efforts to settle it.

In case of a definite rupture of pacific relations, these Powers are charged with

the joint task of taking advantage of any opportunity to restore peace.

PART in INTERNATIONAL COMMISSIONS OF INQUIRY

Article ()

In disputes of an international nature involving neither honour nor essential inter-

ests, and arising from a difference of opinion on points of fact, the contracting Powers

deem it expedient and desirable that the parties who have not been able to come

to an agreement by means of diplomacy, should, as far as circumstances allow,

institute an international commission of inquiry, to facilitate a solution of these

disputes by elucidating the facts by means of an impartial and conscientious investiga-

tion.
Article 10

International commissions of inquiry are constituted by special agreement between

the parties in dispute.
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The inquiry convention defines the facts to be examined
; it determines the mode

and time in which the commission is to be formed and the extent of the powers of
the commissioners.

It also determines, if there is need, where the commission is to sit, and whether
it may remove to another pi ice, the language the commission shall use and the
languages the use of which shall be authorized before it, as well as the date on which
each party must deposit its statement of facts, and. generally speaking, all the condi-
tions upon which the parties have agreed.

If the parties consider it necessary to appoint assessors, the inquiry convention
shall determine the mode of their selection and the extent of their powers.

•Article :i

If the inquiry convention has not determined where the commission is to sit, it

shall sit at The Hague.

The place of sitting, once fixed, cannot be altered by the commission except
with the assent of the parties.

If the inquiry convention has not determined the languages to be employed, the
question is decided by the commission.

Article 12

Unless otherwise stipulated, commissions of inquiry are formed in the manner
determined by Articles 45 and 57 of the present Convention.

.Article i
;

In case of the death, retirement, or disa'-ility from any cause of one of the com-
missioners or one of the assessors, should t.iere be any, his place is filled in the same
way as he was appointed.

Article 14

The parties are entitled to appoint special agents to attend the commission of
inquiry, whose duty it is to represent them and to act as intermediaries between them
and the commission.

They are further authorized to engage counsel or advocates, appointed by them-
selves, to state their case and uphold their interests before the commission.

Article 15

The International Bureau of the Permanent Court of Arbitration acts as registry
for the commissions which sit at The Hague, and shall place its offices and staff at
the disposal of the contracting Powers for the use of the commission of inquiry.

Article 16

If the commission meets el'iewhere than at The Hague, it appoints a secretary
general, whose office serves as registry.

It is the function of the registry, under the control of the president, to make the
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necessary arrangements for the sittings of the commission, the preparation of the

minutes, and, while the inquiry lasts, for the custody of the archives, which shall

subsequently be transferred to the International Bureau at The Hague.

Article 17

In order to facilitate the constitution and working of commissions of inquiry,

the contracting Powers recommend the following rules, which shall be applicable

to the inquiry procedure in so far as the parties do not adopt other rules.

.\RTICLF. I.S

rhe commission shall settle the details of the procedure not covered by the special

inquiry convention or the present Convention, and shall arrange all the formalities

required for dealing with the evidence.

.\RTICI.E I(»

On the inquiry both sides must be heard.

At the dates fixed, each party communicates to the commission and to the other

party the statements of facts, if any, and, in all cases, the instruments, papers, and

documents which it considers useful for ascertaining the truth, as well as the li t

of witnesses and experts whose evidence it wishes to be heard.

.\rticle 20

The commission is entitled, with the assent of the parties, to move temporarily

to any place where it considers it may be useful to have recourse to this means of

inquiry or to send thither one or more of its members. Permission must be obtained

from the State on whose territory it is proposed to hold the inquiry.

Article 21

Every investigation, and every examination of a locality, must be made in the

presence of the agents and counsel of the parties or after they have been duly sum-

moned.
Article zi

The commission is entitled to ask either party for such explanations and infor-

mation as it deems expedient.

Article 2.}

The parties undertake to supply the commission of inquiry, as fully as they may

think possible, with all means and facilities necessary to enable it to become com-

pletely acquainted with and to accurately understand the facts in question.

They undertake to make use of the means at their disposal under their municipal

law, to ensure the appearance of the witnesses or experts who are in their territory

and have been summoned before the commission.

If the witnesses or experts are unable to appear before the commission, the parties

will arrange for their evidence to be taken before the qualified officials of their own

country.
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Article J4

For all notifications which the commission has to make in the territory of a third

contracting Power, the commission shall apply direct to the Government cf that

Power. The same rule shall apply in the case of steps being taken to procure evidence

on the spot.

The requests for this purpose are to be executed in accordance with the means at

the disposal of the requested Power under its municipal law. They cannot be rejected

unless this Power considers them of a nature to impair its sovereign rights or its

safety.

The commission will also be always entitled to act through the Power in whose

territory it sits.

AUTK LK 25

The witnesses and experts are summoned on the request of the parties or by the

commission of its own motion, and, in every case, through the Government of the

State in whose territory they are.

The witnesses are heard in succession and separately, in the presence of the agents

and counsel, and in the order fixed by the commission.

.Xrticle j6

The examination of witnesses is conducted by the president.

The members of the commission may however put to each witness the questions

that they consider proper in order to throw light on or complete his evidence, or

in order to inform themselves on any point concerning the witness within the limits

of what is necessary in order to get at the truth.

The agents and counsel of the parties may not interrupt the witness when he is

making his statement, nor put any direct question to him, but they may ask the

president to put such additional questions to the witness as they think expedient.

Article 27

The witness must give his evidence without being allowed to read any written draft.

He may, however, be permitted by the president to consult notes or documents if the

nature of the facts referred to necessitates their employment.

Article 2S

A minute of the evidence of the witness is drawn up forthwith and read to the

witness. The latter may make such alterations and additions as he thinks well,

which shall be recorded at the end of his statement.

When the whole of his statement has been read to the witness, he is required

to sign it.

Article 21)

The agents are authorized, in the course of or at the close of the inquiry, to present

in writing to the commission and to the other party such statements, requisitions, or

summaries of the facts as they consider useful for ascertaining the truth.

t
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Article

The commitsion consideri its decisions in private and the proceediiigi remtm

secret.

All questions are decided by a majority of the members of the commission.

If a member declines to vote, the fact must be recorded in the minutes.

.\rticle 31

The fittings of the commission are not public, nor are the minutes and doouments

connected with the inquiry published, except in virtue of a decision of the commission

taken with the consent of the parties.

Article 52

After the parties have presented all the explanations and evidence, and the witnesses

have all been heard, the president declares the inquiry terminated, and the commi ision

adjourns to deliberate and to draw up its report.

Ahticlk jj

The report is signed by all the members of the commission.

If one of the members refuses to sign, the fact is mentioned ; but the vali lity

of the report is not affected.

Article 34

The report cf the commission is read at a public sitting, the agents and counsel

of the parties biing present or duly summoned.
A copy of tne report is delivered to each party.

.\ktkle ,;5

The repor' of the commission is limited to a finding of facts, and has in no way

'he character of an award. It leaves to the parties entire freedom as to the effect to

be given to this finding.

Article 36

Each pc.rty pays its own expenses and an equal share 01 the expenses ot the

commission.

PART IV.—INTERNATIONAL ARBIT: ATION

I H.M'TKR I.— The System 0/ Arbitration

.\rticle 37

Losies-national arbitration has for its object the settlement of disputes betwetn

Stale? rr udges o! their own choice and on the basis of respect for law.

itenaurse to arbitration implies an engagement to submit in good faith to the

m
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Artici.k \S

In question! of a legal nature, and eipecially in the interpretation or application

01 international conventions, arbitration is recognized by the contracting Powers as

the most effective and at the same time the most equitable means of settling disputes

which diplomacy has failed to settle.

Consequently, it would be desirable that, in disputes about the above-mentioned

questions, the contracting Powers, if the case arise, have recourse to arbitration, in

so far as circumstances permit.

.Article ;()

The arbitration convention is concluded for questions already existing or for

questions which may arise eventually.

It may embrace any dispute or only disputes of a certain category.

AuTiCLi: 40

Independently of general or private treaties expressly stipulating recourse to

; arbitration as obligatory on the contracting Powers, these Powers reserve to them-
selves the right of concluding new agreements, general or private, with a view to

extending obligatory arbitration to all cases which they may consider it possible

to submit to it.

i-i

~ Chapter II. The Permanent Court <>/ .Ubi/ratum

Xmici.ii 41

With the object of facilitating an immediate recourse to arbitration for international
differences which it has not been possible to settle by diplomacy, the contracting

^Powers undertake to maintain the Permanent Court of Arbitration, as established
;by the First Peace Conference, accessible at all times and operating, unless otherwise
stipulated by the parties, in accordance with the rules of procedure inserted in the
.present Convention.

.Article 4.'

The Permanent Court is competent for all arbitration cases, unless the parties
agree to institute a special tribunal.

"; -Article 4

;

The Permanent Court has its seat at The Hague.
An International Bureau serves as registry for the Court. It is the channel for

communications relative to the meetings of the Court ; it has the custody of the
archives and conducts all the administrative business.

r The contracting Powers undertake to communicate to the Bureau, as soon as
possible, a duly certified copy of any conditions of arbitration arrived at between
4hem and of any award concerning them delivered by a special tribunal.

i They likewise undertake to communicate to the Bureau the laws, regulations, and
documents eventually showing the execution of the awards given by the Court.

.nfirK!!*JK@»rJ
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Article 44

Each contracting Power selects four persons at the most, of known competenc
in questions of international law, of the highest moral reputation, and disposed tc

accept the duties of arbitrator.

The persons thus selected are inscribed, as members of the Court, in a list whic^

shall be notified to all the contracting Powers by the Bureau.
Any alteration in the list of arbitrators is brought by the Bureau to the knowledge

of the contracting Powers.

Two or more Powers may agree on the selection in common of one or mort

members.

The same person can be selected by different Powers. The members of the

Court are appointed for a term of six years. Their appointments can be renewed.
In case of the death or retirement of a member of the Court, his place is fill;

in the same way as he was appointed, and for a fresh period of six years.

S-
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Article 45

When the contracting Powers wish to have recourse to the Permanent Court foi

the settlement of a difference that has arisen between them, the arbitrators callet

upon to form the tribunal competent to decide this difference must be chosen fror.

the general list of members of the Court.

Failing the composition of the arbitration tribunal by agreement of the parties

the following course is pursued :

Each party appoints two arbitrators, of whom one only can be its national or

chosen from among the persons selected by it as members of the Permanent Court

These arbitrators together choose an umpire.

If the votes are equally divided, the choice of the umpire is entrusted to a thirc

Power, selected by the parties by common accord.

If an agreement is not arrived at on this subject each party selects a difieren:

Power, and the choice of the umpire is made in concert by the Powers thu-

selected.

If, within two months' time, these two Powers cannot come to an agreemer;

each of them presents two candidates taken from the list of members of the Per

manent Court, exclusive of the members selected by the parties and not nationali

of either of them. Which of the candidates thus presented shall be umpire

determined by lot.

.\KTU Lie 4(1

As soon as the tribunal is composed, the parties notify to the Bureau the-

determination to have recourse to the Court, the text of their com promts, and tht

names of the arbitrators.

The Bureau communicates without delay to each arbitrator the comprom,^. anc

the names of the other members of the tribunal.

IH
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The tribunal assemble: on the date fixed by the parties. The Bureau makes the

necessary arrangements for the meeting.

The members of the tribunal, in the performance of their duties and out of their

own country, enjoy diplomatic privileges and immunities.

Article 47

The Bureau is authorized to place its premises and staff at the disposal of the

contracting Powers fok- the use of any special board of arbitration.

The jurisdiction of the Permanent Court may, within the conditions laid down in

the regulations, be extended to disputes between non-contracting Powers or between

contracting Powers and non-contracting Powers, if the parties are agreed to have

recourse to this tribunal.

Article 48

The contracting Powers consider it their duty, if a serious dispute threatens to

break out between two or more of them, to remind these latter that the Permanent
Court is open to them.

Consequently, they declare that the fact of reminding the parties at variance of

the provisions of the present Convention, and the advice given to them, in the highest

interests of peace, to have recourse to the Permanent Court, can only be regarded
as in the nature of good offices.

In case of dispute between two Powers, one of them may always address to the

International Bureau a note containing a declaration that it would be ready to submit
the dispute to arbitration.

The Bureau must at once inform the other Power of the declaration.

Article 4<)

The Permanent Administrative Council, composed of the diplomatic representatives
of the contracting Powers accredited to The Hague and of the Netherland Minister for
Foreign Affairs, who acts as president, is charged with the direction and control
of the International Bureau.

The Council settles its rules of procedure and all other necessary regulations.
It decides all questions of administration which may arise with regard to the

operations of the Court.

It has entire control over the appointment, suspension, or dismissal of the officials

and employees of the Bureau.

It fixes the payments and salaries, and controls the general expenditure.
At meetings duly summoned the presence of nine members is sufficient to render

valid the discussions of the Council. The decisions are taken by a majority of votes.

The Council communicates to the contracting Powers without delay the regulations
adopted by it. It presents to them an annual report on the labours of the Court,
the working of the administration, and the expenditure. The report likewise contains
a ri-iiime of what is important in the documents communicated to the Bureau by the
Powers in virtue of Article 43, paragraphs 3 and 4.

li
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Article 50

The expenses of the Bureau shall be borne by the contracting Powers in the

proportion fixed for the International Bureau of the Universal Postal Union.

The expenses to be charged to the adhering Powers shall be reckoned from the

date on which their adhesion comes into force.

Chapter III.

—

Arbitration Procedure

Article 51

With a view to encouraging the development of arbitration, the contracting Powers

have agreed on the following rules, which are applicable to arbitration procedure,

unless other rules have been agreed on by the parties.

Article 5z

The Powers which have recoiu-se to arbitration sign a compromis, in which

are defined the subject of the dispute, the time allowed for appointing arbitrators, the

form, order, and time in which the communication referred to in Article 63 must

be made, and the amount of the sum which each party must deposit in advance to

defray the expenses.

The compromis likewise defines, if there is oc^ sion, the manner of appointing

arbitrators, any special powers which may eventually belong to the tribunal, where

it shall meet, the language it shall use, and the languages the employment of which

shall be authorized before it, and, generally speaking, all the conditions on which the

parties are agreed.

Article 55 i

i

The Permanent Court is competent to settle the compromis, if the parties are
I

agreed to have recourse to it for the purpose. i

It is similarly competent, even if the request is only made by one of the parties,

when all attempts to reach an understanding through the diplomatic channel have

failed, in the case of :

1. A dispute covered by a general treaty of arbitration concluded or renewed

after the present Convention has come into force, and providing for a connpromi'

in all disputes and not either explicitly or implicitly excluding the settlement of the

compromis from the competence of the Court. Recourse cannot, however, be had

to the Court if the other party declares that in its opinion the dispute does not belong

to the category of disputes which can be submitted to obligatory arbitration, unless

the treaty of arbitration confers upon the arbitration tribunal the power of deciding

this preliminary question.

2. A dispute arising from contract debts claimed from one Power by another

Power as due to its nationals, and for the settlement of which the offer of arbitration

has been accepted. This provision is not applicable if acceptance is subject to the

condition that the compromis should be settled in some other way.
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Article 54
In the cases contemplated in the preceding article, the compromis shall be settled

by a commission consisting of five members selected in the manner laid down in

Article 45, paragraphs 3 to 6.
"^

The fifth member is ex offici. president of the commission.

Artic'.e 55
The duties of arbitrator may be conferre«5 on one arbitrator alone or on several

arbitrators selected by the parties as they please, or chosen by them from the members
of the Permanent Court of Arbitration establish sd by the present Convention.

Failing the composition of the tribunal by agreement of the parties, the course
referred to in Article 45, paragraphs 3 to 6, is pursued.

Article 56
When a sovereign or the chief of a State is chosen as arbitrator, the arbitration

procedure is settled by him.

Article 57
The umpire is ex officio president of the tribunal.

When the tribunal does not include an umpire, it appoints its own president.

Article 58
When the compromis is settled by a commission, as contemplated in Article 54,

and in the absence of an agreement to the contrary, the commission itself shall form
the arbitration tribunal.

Article 59
In case of the death, retirement, or disability from any cause of one of the arbi-

trators, his place is filled in the same way as he was appointed.

Article 60

The tribunal sits at The Hague, unless some other place is selected by the parties.
The tribunal can only sit in the territory of a third Power with the latter 's consent.
The place of meeting once fixed cannot be altered by the tribunal, without the

assent of the parties.

Article 61

If the question as to what languages are to be used has not been settled by the
compromis, it shall be decided by the tribunal.

.\rticle 62
The parties are entitled to appoint special agents to attend the tribunal to act

as intermediaries between themselves and the tribunal.

They are further authorized to commit the defence of their rights and interests
before the tribunal to counsel or advocates appointed by them for this purpose.

The members of the Permanent Court may not act as agents, counsel, or advocates
except on behalf of the Power which appointed them members of the Court.
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Article 63

As a general rule, arbitration procedure comprises two distinct phases : writttn

pleadings and oral discussions.

The written pleadings consist in the communication by the respective agents to the

members of the tribunal and the opposite party of cases, counter-cases, and, if neces-

sary, of replies ; the parties annex thereto all papers and documents relied on in the

case. This communication shall be made either directly or through the intermediary

of the International Bureau, in the order and within the time fixed by the compromty

The time fixed by the compromis may be extended by mutual agreement by the

parties, or by the tribunal when the latter considers it necessary for the purpose of

reaching a just decision.

^The discussions consist in the oral development before the tribunal of the argu-

ments of the parties.

Article 64

Every document produced by one party must be communicated to the other party

in the form of a duly certified copy.

.\RTICLE 65

Unless special circumstances arise, the tribunal does not meet until the pleadings

are closed.

Article 66

The discussions are under the direction of the president.

They are only public if it be so decided by the tribunal, with the assent of the

parties.

They are recorded in minutes drawn up by the secretaries appointed by the presi-

dent. These minutes are signed by the president and by one of the secretaries and

alone have an authentic character.

Article 67

After the close of the pleadings, the tribunal is entitled to refuse discussion ni

all new papers or documents which one of the parties may wish to submit to it without

the consent of the other party.

Article 68

The tribunal is free to take into consideration new papers or documents to which

its attention may be drawn by the agents or counsel of the parties.

In this case, the tribunal has the right to require the production of these papers

or documents, but is obliged to make them known to the opposite party.

Article 6(>

^The tribunal can, besides, require from the agents of the parties the production

of all papers, and can demand all necessary explanations. In case of refusal the

tribunal takes note of it.

i.-*
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Article 70

The agents and the counsel of the parties are authorized to present orally to the

tribunal all the arguments they may consider expedient in defence of their case.

Article 71

They are entitled to raise objections and points. The decisions of the tribunal on
these points are final and cannot form the subject of any subsequent discussion.

Article 72

The members of the tribunal are entitled to put questions to the agents and
counsel oJ the parties, and to ask them for explanations on doubtful points.

Neither the questions put, nor the remarks made by members of the tribunal in

the course of the discussions, can be regarded as an expression of opinion by the
tribunal in general or by its members in particular.

Article 73
The tribunal is authorized to declare its competence in interpreting the compromis

as well as the other papers and documents which may be invoked in the case, and in
applying the principles of law.

Article 74
The tribunal is entitled to issue rules of procedure for the conduct of the case,

to decide the forms, order, and time in which each party must conclude its final
arguments, and to arrange all the formalities required for dealing with the evidence.

Article 75
The parties undertake to supply the tribunal, as fully as they consider possible,

with all the information required for deciding the dispute.

Article 76
For all notifications whic'.i the tribunal has to make in the territory of a third

contracting Power, the tribunal shall apply direct to the Government of that Power.
The same rule shall apply in the case of steps being taken to procure evidence on
the spot.

The requests for this purpose are to be executed in accordance with the means
at the disposal of the requested Power under its municipal law. They cannot be
rejected unless this Power considers them of a nature to impair its sovereign rights
or its safety.

The tribunal will also be always entitled to act through the Power in whose
territory it sits.

•Article 77
When the agents and counsel of the parties have submitted all the explanations

and evidence in support of their case the president declares the discussion closed.
1569 » V
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Article 78

The deliberations of the tribunal take place in private and remain secret.

All questions are decided by a majority of its members.

ARTICLE 79

The award must state the reasons on which it is based. It contains the names

of the arbitrators ; it is signed by the president and by the registrar or the secretary

acting as registrar.

Article 80

T' - .vard is read out at a public sitting, the agents and counsel of the parties

being ent or duly summoned to attend.

Article 81

The award, duly pronounced t td notified to the agents of the parties, settles the

dispute definitively and without appeal.

Article 82

Any dispute arising between the parties as to the interpretation and execution of

the award shall, in the absence of an agreement to the contrary, be submitted to the

decision of the tribunal which pronounced it.

Article 83

The parties can reserve in the compromis the right to demand the revision of

the award.

In this case and unless there be a stipulation to the contrary, the demand must

be addressed to the tribunal which pronounced the award. It can only be made on

the ground of the discovery of some new fact which is of a nature to exercise a decisive

influence upon the award and which, at the time the discussion was closed, was

unknown to the tribunal and to the party demanding the revision.

Proceedings for revision can only be instituted by a decision of the tribunal ex-

pressly recording the existence of the new fact, recognizing in it the character described

in the preceding paragraph, and declaring the demand admissible on this ground.

The compromis fixes the period within which the demand for revision must be made.

Article 84

The award is binding only on the parties in dispute.

When there is a question as to the interpretation of a convention to which Powers

other than those in dispute are parties, the latter inform all the signatory Powers in

good time. Each of these Powers is entitled to intervene in the case. If one or more

avail themselves of this right, the interpretation contained in the award is equally

binding on them.

Article 85

Each party pays its own expenses and an equal share of the expenses of the

tribunal.
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Article 86

With a view to facilitating the working of the system of arbitration in disputes
admitting of a summary procedure, the contracting Powers adopt the following rules,
which shall be observed in the absence of other arrangements and subject to the
reservation that the provisions of Chapter III apply so far as may be.

Article f^j

Each of the parties in dispute appoints an arbitrator. The two arbitrators thus
selected choose an umpire. If they do not agree on this point, each of them proposes
two candidates taken from the general list of the members of the Permanent Court
exclusive of the members appointed by -ither of the parties and not being nationals
of either of them

; which of the candidates thus proposed shall be the umpire is

determined by lot.

The umpire presides over the tribunal, which gives its decisions by a majority
of votes.

-Article SS

In the absence of any previous agreement, the tribunal, as soon as it is formed,
settles the time within which the two parties must submit their respective cases to it.

-Article Sq

Each party is represented before the tribunal by an agent, who serves as inter-
mediary jetween the tribunal and the Government which appointed him.

Article 90
The proceedings are conducted exclusively in writing. Each party, however, is

entitled to ask that witnesses and experts be called. The tribunal has, on its part, the
right to demand oral explanations from the agents of the two parties, as well as
from the experts and witnesses whose appearance in Court it may consider useful.

'

' 'I

,.l.f

!('

PART V. -FINAL PROVISIONS

.\RTICLE ()I

The present Convention, duly ratified, shall replace, as between the contracting
Powers, the Convention for the pacific settlement of international disputes of
July 29, 1899.

.\RTICLE 02
The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
Th J first deposit of ratifications shall be recorded in a proces-verbal signed by the

representatives of the Powers which take part therein and by the Netherland Minister
for Foreign Affairs.

X 2
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The subsequent deposits of ratifications shall be made by means of a written

notification, addressed to the Netherland Government and accompanied by the

instrument of ratification.

A duly certified copy of the prods-verbal relative to the first deposit of ratifications,

of the notifications mentioned in the preceding paragraph, as well as the instruments

of ratification, shall be immediately sent by the Netherland Government, through the

diplomatic channel, to the Powers invited to the Second Peace Conference, as well

as to th^ other Powers which shall have adhered to the Convention. In the cases

contemplated in the preceding paragraph, the said Government shall at the same time

inform them of the date on which it received the notification.

Article gj

Non-signatory Powers which have been invited to the Second Peace Conference

may adhere to the present Convention.

The Power which desires to adhere notifies its intention in writing to the Netherland

Government, forwarding to it the act of adhesion, which shall be deposited in the

archives of the said Government.

This Government shall immediately forward to all the other Powers invited to the

Second Peace Conference a duly certified copy of the notification as well as of the act

of adhesion, mentioning the date on which it received the notification.

Article 94

The conditions on which the Powers which have not been invited to the Second

Peace Conference may adhere to the present Convention shall form the subject of

a subsequent agreement between the contracting Powers.

Article 95

The present Convention shall take effect, in the case of the Powers which were

parties to the first deposit of ratifications, sixty days after the date of the proch-

verbal of this deposit, and, in the case of the Powers which ratify subsequently or which

adhere, sixty days after the notification of their ratification or of their adhesion has

been received by the Netherland Government.

Article 96

In the event of one of the contracting Parties wishing to denounce the present

Convention, the denunciation shall be notified in writing to the Netherland Govern-

ment, which shall immediately communicate a duly certified copy of the notification

to all the other Powers informing them of the date on which it was received.

The denunciation shall have effect only in regard to the notifying Power, and one

year after the notification has reached the Netherland Government.

.\rticle 97

A register kept by the Netherland Minister for Foreign Affairs shall give the date

of the deposit of ratifications effected in virtue of Article 92, paragraphs 3 and 4

i>

!
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as well as the date on which the notifications of adhesion (Article 93, paragraph 2) or
of denunciation (Article 96, paragraph i) have been received.

Each contracting Power is entitled to have access to this register and to be supplied
with duly certified extracts from it.

In faith of which the plenipotentiaries have appended their signatures to the
present Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and copies of which, duly
certified, shall be sent, through the diplomatic channel, to the contracting Powers.

[Here follow signatures.]

Report to the Conference from the First Commission on the Revision
of the Convention of 1899 for the Pacific Settlement of International
Disputes

'

(Reporter, Baron Giillaume)
Gentlemen :

The First Commission, of which I have the honour to be the reporter, has continued
the work of the Conference of 1S99

; and, like it, we Hatter ourselves that we have con-
tributed to the development of the principles of peace and conciliation which we have
perseveringly and earnestly followed.

We beUeve that we interpret your thoughts when we proclaim that the Convention of
July 29 for the pacific settlement of international disputes marked a great and decisive
step along that pathway whose glorious end is the triumph of law. Let us render s>TOpa-
tlietic homage to those who, in the closing hours of the last century, laid the foundations
of the temple of peace, under the presidency of that eminent statesman who again this
year, with the same spirit and the same authority, has guided the work of the First
Commission.

He has already recalled to you the memory of those who were then his principal colhi-
borators

: Sir Julian Pauncefote, Mr. Rolls, and Count Nigra, whom death has tak.n
from us; Mr. Asser, Baron d'Estoumelles de Constant, Messrs. Lammascli, Martens,
Odier, and Zorn. You will agree, without doubt, that the ties of friendship which bind
me to Baron Descamps do not prevent me from mentioning the dislinguislicd assistance
which he gave the Commission as reporter.

At the beginning of the Conference of 1899, we seemed to be still very far from a satis-
factory solution of the great cause of arbitration ; we did not have sufficient faith in this
method—so simple, so natural—of declaring law ; our eyes were fixed, rather, upon the
conflicts, happily very rare, where recourse to arbitration seemed to be poweriess, instead
of upon that extended field in which it might exercise its beneficial influence. We do not

' Acles et documents, vol. 1. p. ,V)Q. antuxe I).

,(•



31" CONVENTION I OF 1907

sufficiently appreciate the results to be secured by the development of that peaceful institu

tion in international usage, by its systematic organization and by making its forms of

procedure more flexible.

Until iSqq. arbitration, the conception of which is too natural, too humane, not i"

have been considered at all times as a valuable means of tettlemcnt. was still difftcult ot

application among nations, oecause its rules, insufficiently defined, uncertain and change-

able, arousetl fears of complications and delays.

It became necessary, then, to call the attention of peoples and Governments to this

implement of peace by making its use easy ; it was necessary to smk more deeply info the

universal conscience the necessity for recourse to law every time that the nature ol tl..

disputes made (x-aceful solution possible.

In creating a high international court, of which the name alone—' Permanent Court nf

Arbitration —is a complete outline and is self-explanatory, in establishing upon solid baxs

the pnxedure of the Court which is called upon to decide disputes bt twe<ti nations. tin-

First Conference took a great step in the work of peace.

The establishment of international commissions of inquiry, too, in i8<)<). raised certaiii

fears, which were soon dissipated, thanks to the wise provisions of the Convention of July 2<|.

In giving them a purely voluntar>- character, in excepting disputes regarding the vit.ii

interests of nations, in limiting the field of action of commissions of inquiry to question^

of fact, the Convention for the pacific settlement of international disputes conferred uih.ii

them a character the usefulness of which no one dreams of contesting.

Two of the most powerful nations of the world, in the course of a period of great distur-

banc, ^till within the memory of all of us, found these commissions a sure, honourahlf,

anil expeditious method of settling a dispute the consequences of which might have h..

n

disastrous, if direct and immediate resort to the exact provisions already ratified hv

public opinion had not been able to calm popular emotion, and thereby prevent situatiuns

which could not be relieved, and deeds beyond recall.

The Government of His Majesty the Emperor of all the Kussias, the august initi.itur

of the Peace Conferences, unilerstood, however, that the work of iSgc) still demanded to

be- completed and bettered ; it was necessary to extend the field for arbitration
;

it «,ij

neressarv to endow the institution of international commissions of inquiry with a s. t of

rules of procedure which would make their use surer and more expeditious.

Ihe circular addressed to the Powers by the Cabinet of St. Petersburg, April 3. Kind,

contained at the head of the programme for the Second Peace Conference

Improvements to be made in the provisions of the Convention for the pacitic

settlement of international disputes as regards the Court of Arbitration and inttr

national commissions of inquiry.'

The accomplishment of this task was confided to the First Commission, assist, d 1
.

the work of two committees of examination.'

Ante, p 180 L ,1 «i 1

• The first committee, dcignated as committee A, under the presidency of his l-.xcellent > Mr. leoii

H<mrtteoi», w.i.-, composed ol his KxcclUncv Baron Marschall von Bicbtrstcin and Mr Kri.-i;. lur

litrmany his Excellency tleneral I'orter and Mr. Scott, for the I'nited States of Americi, hi-

1-jtcellency Mr. Drago (or the Argentine Republic ;
hi.s Excellency Mr. M*rey von Kapos-Mirr .in

!

Mr. Laramasch, for Austria-HunRary : his Excellency Haron Guillaume, reporter, for Belgium; his

Excellency Mr. Ruy Barbosa. for Brazil i
his Excellency Baron d'EstourncUcs de Constant ,in<
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I am going to try to report their labours to you, telling you first that bv unanimous
agreement the Convention worked out by the Fip>t Peac. Conierence remains in force, and
that only those articles mintified by your decrc" mu-t be submitted to further approval.

The first two articles of the Convention of July 29 gave rise to no discussion ; the
amendment presented by the delegation from the United States of America providing for

the insertion in Article 3 of the words ' and desirable ' after the word ' expedient ' was
unanimously approved.

The lirst three articles of the Convention are therefoi ; drawn up as follows :

PART r —THE MAINTENANCE OF GkNERAL PEACE

Article i

With a view to obviating as far as possible rtooiirse to forte in the relations between
States, the signatory Powers agree to use their b. st elforts to ensure the pacific settle-
ment of international differences.

PAKI II GOOD OKI K i;s AND MEDI.VHON

Article 2

In case of serious disagreement or dispute, before an appeal to arms, the signator\
Powers agree to have recourse, as far as circumstances allow, to the good offices or
mediation of one or more friendly Powers.

Article j

Independently of this recourse, the signatory Powers dtcni it expedient and
desirable that one or more Powers, strangers to the dispute, should, on their own initia-
tive and as far as circumstances may allow, offer their good offices or mediation t<

the States at variance.

Powers strangers to the dispute have the right to offer good offices or mediation,
even during the course of hostilities.

The exercise of this right can never be regarded bv either of the parties in dispute
as an unfriendly act.

Articles 4, 5, 6, and 7 of the Convention did not arouse any remarks.
The Haitian delegation » had proposed to modify Article 8 with the purpose of no

longer confiding the r61e of mediation to the two Powers chosen directly by the States in

controversy, but instead to empower those States to name a mediator authorized to prevent
a breach of peaceful relations.

The Commission would have viewed with regret any change in the text of Article 8,
which establishes an ingenious system of mediation

; it felt also that if two Powers are in

Mr. Fromageot, for France; hi.s Excellency Sir Edward Frv, for Croat Britain ; Mr. Strtit, for Greece
;his txiiUency Count lori^ielli. his E.xcellenty Mr. Pompilj, and Mr. Fusinato, for Italy : his Excellency

Mr. Esteva and his Excellency Mr. de la Barra, for Mexico ; Mr. Lange, for Norwav , his Excellency
.Mr. Asser, for the Netherlands

; his Excellency Mr. d'Oliveira, for Portugal ; his Excclitncy Mr. Martens,
lor Kussia

;
his Excellency Mr. Milovanovitch, for Serbia ; his Excellency Mr. Haramarskiold, for Sweden

;

his Excellency Mr. Carlin, for Switzerland.
The second committee, designated as committee C, under the prLsuUncv of Mr. Kusm >to, was

tiimposed of Mr. Knege, Mr Scott. Mr. Lammasch, his Excellency Baron <;uillaume, reporter, Mr Fro-
m-iReot, his Excellency Sir Edward Fry, Mr. Crowe, Mr. I,ange, and his Excellency Mr. d'Oliveira.

' V)S(, p. 462.



iJL fli

(

8

»M tONVENTlON I Oh 1907

(iUMUte. -.be ritates «(i which they >utvt> conAd<!(i the defence of their interests would liavt-

diiiKuJn- in agreeing upon ^he choice of a mediator; the proposed modiikation w.i.

therefom unanimously rejei;ted.

Thwtf nve articles remain in the following form :

Article 4

The part of the mediator consist!! in rccuncilin); the opposing claims and appe.isini;

the feelings of resentment which may h.ive arisen between the States at variantr

Article 5

The functions of the nu-diator are at an end when once it is declared, either In

one i)f the parties to the tiispuie i)r by tlie mediator iiiinself, that the means .

reconciliation proposi-d by him are not accepted

Article

(ioixl othces and mediation, undertaken either at the request of the partits iii

dispute, or on the initiative of Powers strangers to the dispute, have exclusively tin

character of advice and never have binding force.

ii

ii

.1

Article 7

Ihe acceptance of mediation cannot, unless there be an agreement to the contrai

have the effect of interrupting, delaying, or hindering mobilization or other measui.-
of preparation for war.

If it takes place after the commencement of hostilities, the military ojH;rations 1;

progress are not interrupted, unless there be an agreement to the contrary.

Article S

The signatory Powers are agreed in recommending the application, when ciicuiu-

stances allow, of special mediation in the following fonn :

In case of a serious difference endangering jjeace, the States at variance clio()>'

respectively a Power, to which they entrust the mission of entering into direct cuiii-

munication with the Power i hosen on th'' other side, with the object of prevciitmi;

the rupture of pacific relations.

I-or the [XTiiKl ol this mandate, the term of which, unless otherwise stipulatiil.

cannot exceed thirty days, the States in dispute ci^ase from all direct communication
on the subject of the dispute, w hicli is regarded as reli rred exclusively to the mediatiiii;

Powers, which must use their best efforts to settle it.

In case of a detiiate rupture of pacific relations, these Powers an- charged with tli..

joint ta>k of taking advantage of any o|)|M)rtunitv to restore peace.

•I

I

PAKT III.—I.NTEKNA110N.\L COMMISSIONS Ot INyUlKY

Article 9 gave rise to a minute examination and profound deliberation.

The amendment proposed by the Haitian delegation ' was rejected from the very Lict

that its provisions regarding Article 8 had not been adopted. The discussion therc.utfr

dealt exclusively with the draft worked out by the Kussiati delegation.'

The scope of these provisions was twofohl : to substitute the term ' agree '

(ui li

words ' deem it expedient ', which was also asked by the Netherland delegation, ami to

' /'.IS/, p. 4')). « I'oil, p. 4?>i.
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Kivc to commissions of inquiry, together with their right lo dctitmint questions of latt . th.

duty to determine the question of responsibility if the occasion arose

The discufision, tn truth, covered Article 9 in its entirety.

His Excellency Mr. Martens declared that the end sou^'ht by the Kussiin delegation
m proposing modifications of the text adopted by the First I'eace Conference was i 1 give
it more flexibihty and make its application easier and more fruqui iit. He was in a poMtion
to assert, as was every one, the usefulness of this prompt .mci <".i>y method of obtaining
a peaceful solution of conflicts which might disturb peace aiiKug nations ; he wa> con-
vinced that it was most imponant to preserve the institution of commissions of inquiry
in the exact form given it, which distinguishes it troin tli-' ide.i of arbitration ; li.' umi.r-
stood that recourse to this legal method remained absolutely voluntary ; but he vi^li.d
to invite nations more strongly to resort to this poacelui mil I. . of settling their differen( es

every time that circumstances would permit.

He did not urge the introduction of the word ' resjx)n-.ibility ', wliu h perhai)s went
beyond his thought b«>c,iuse—as I have already s.iKl--he did not intend to trespass uiv)n
the well-defined field of arbitration ; he had in view only the statement of the facts asserted
by each of the States in dispute, and forming tin basis of their ri^jionsibil'ty.

This eminent jurisconsult, however, uid not at all desire to introduce .•,omething utw
in this connexion

; but he asserted that the phras-ology of .Xrticle 9 was neither clear norm
sufficiently legal form. He simply intended to h.ive the fact recognized that two I'ower-
which agreed ujwn resorting to ai. international a>i tiussion of liKjuiry with broader pro-
visions than those provided in Article 9, were a!wa,s free tu conclude a con\'ention for
that purpose.

Tins right cannot be disputed; the provisions A .\rtiil. , are not restnctive
;

the committee has recognized that ; but it has not forgot i.n that the ver\ estab-
lishment of international inquiry in 1899 raided \ ly k en apprehensions which were
only dissipated by the introdudi' n of various ! nients into lli phraseology of this
.irticle.

He did not think it desirable to modify .v framework whicli was established tor
commissions of inquiry b> the Convention of July .'q ; he r. j.cted .very modification
(<f the text which might lead one to believe that tii- ni!- s establi>li, d h\ the »irst Conference
li.id bi'cn altered.

The text of Article 9 has therefore been retain

aid desirable
' after the word ' expedient '. proixj>.

I his modification was unanimously adopted
;

been agreed to in Article 3.

In the plenary session of the Commission In

fact th.it in 1899 it was due to the opposition .

recourse to commissions of inquiry was not madi
no one has thought of reconsidering this decisu
lately defer.ded by the first delegate of Roumani.i

His Excellency Mr. Martens called attention t

tions providea in Article 9 concerning recourse t'

and Russia did .not hesitate in the Hull incident, win re \

two countries we.e certainly concerned, to appeal to tin

.i»

: ' x;ept for the .iriiiition of the words

b> thedelegatioi: of the L'nited Stales,

ai cord.-, wnfi lli., whicli had aln-adx

r.xiellencv .Mr Bd. man recalled the

kouinani.i, Giteci md Serbia, that

>bligatory. In th. < .; ftren( e of 190;

, and of contestinj^; th< point of view
m. u- colleaj.'iu'N,

':efei t th, iM ; I'l o! 'he reserv.T-

' iiiiinii~--uin> .1 iihjairy. i<reat Britain

I iiiUioi and tlie honour of

am. I hie iK'aceful method of

m
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settiing the difference which had arisen between them. It should be understood that it

is always left to the Powers to invoke the reservations of Article 9 or to ignore them.

Article 9 will therefore be drawn up in the following manner :

Article 9

In .lisputes of an international nature involving neither honour nor vital interest-

and ar nu from a d f erence of opinion on points of fact, the signatory Powers deem it

exidi^" iml d;sirrk th^ the parties who have not been able to come to an agree-

nXtw.rn'odplornacy, should, as far as circumstances allow, mstUute an

"n er„Son"l conunisu.n of inquiry, to facilitate a solution of these disputes In

IhKidatmg tl.e facts by means of an impartial and conscientious investigation.

Several amendments were proposed to Articles 10-14 of the Convention of July ^9 •
the.e

camVfrom the delegations of Russia,^ Italy,' the Netherlands.' France,* axid Great Bntau,.«

The proposals ol the last two Powers were, it is tr^e. combined and formed but one

proposition.'

The first paragraph of Article 10 has undergone no modification.

The committee of examination was unanimous in maintaining the pnnciple contained

,n the Convention of 1S99 ; the exact statement of the facts to be examined and the

extent of the powers of the commissioners shall be left to the special conventions entered

into by the parties in dispute to establish the international commissions of mqu.ry
.

it

hought it useful to add that these conventions should also determine the methods b>

whTch and per ' within which the commission should be formed. This provision was

Ils^implied^n . Convention of July 29 which, while indicating the method of forming

the commission, provided for a different stipulation.
, . . .

Such are the provisions sv ch should be contained m the mquiry convent on
,

here

are others which the committee would like to have inserted. It believes it would b.

useful for the parties in dispute to agree also, if necessary, upon the place where the com-

mission shall meet, upon the power to change this meeting-place upon the languages to

be used .ind upon the date for the filing of the statements of fact by the parties.

It seemed that it would generally be easier for the Governments than for the comnm-

sioners to agree upon the language which should be used. This view, however, was not

un'^l^ously'^held^ the comStee, and the States have been left free to give the decs.on

on ttiis point to the commissioners.
»i, . tu„.„„,..,ni„,r

The draft which we have the honour to propose to you. sayf , in short , that the conM.t,u.

shall determine, if necessary, the choice of languages, but it adds that if this select,..,, ,-

not made, the commission shall itself decide. ..... .u,„.„.r fnr

The committee has provided an alternative of a similar but not identical character, for

the designation of the meeting-place of the commis.sion. The convention is to detem,,,,.

this point ; if it does not, the commission shall sit at The Hague.

The value and extent of the functions of assessors claimed our attention for .1 loii^

time. Tl,e committee supported the proposal not to mention their presence, excep

''^Iit'remark has been made that their function depends generally upon the kind 0;

l„.rsons from whom the selection is made. I the commission is composed of ,unscons„lt>

1 I'jil. p. 45''- I'osI, \>. 459- I'ost, p. 455-
• Post, p. 460. Post, p. 4''4
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the assessors shall be real experts ; if, on the contrary, the commission is composed of
specialists the assessors shall generally be jurisconsults. In the latter case, though without
responsibility, they will certainly be called upon to exercise a fairly strong influence.

Without deciding in advance the question as to whether it would not sometimes be
expeditious to give them a vote, the committee proposes that you say that if the parties
deem it necessary to name assessors, the convention providing for the inquiry shall deter-
mine the method of thoir designation and the extent of their powers.

Article 10 therefore will be drawn up as follows :

Article 10

International commissions of inquiry are constituted by special agreement
between the parties in dispute.

The inquiry convention defines the facts to be examineii ; it determines the
mode and time in which the commission is to be formed and the extent of the powers
of the commissioners.

It also determines, if there is need, where the commission is to sit, and whether it
niay remove to another place, the language the commission shall use and the languages
the use of which shaU be authorized before it, as well as the date on which each party
must deposit its statement of facts, and, generally speaking, all the conditions upon
which the parties have agreed.

If the parties consider it necessarj- to appoint assessors, the inquiry convention
shall determine the mode of their selection and the extent of their powers.

Supposing that the inquiry convention has not provided for this, the committee
proposes that you decide that the place of meeting of the commissions shall be at The
Hague

;
it goes without saying that the meeting-place once fixed should not be changed

without an agreement between the parties.

It is the duty of the commission—as wc have already said—to choose the languages
the use of which is authorized before it, if the inquiry convention does not do so.

Such are the rules which inspired the following draft of Article 11.

Article ii

If the inquiry convention has not determined where the commission is to sit it
shall sit at The Hague.

The place of sitting.', once fixed, cannot be altered by the commission except
with the assent of the parties.

If the inquiry convention has not determined the languages to be employed
the question is decided by the commission.

Article 12 reproduces almost textually Article 11 of the Convention of July 29, 1899 :

a simple addition has been made thereto, because it appeared useful to mention also th.
rules to be followed in choosing the president ; these provisions are contained in Article 34
of the said Convention.

It is therefore redrawn as follows :

Article 12

Unless otherwise stipulated, international commissions of inijuirv are formed
in the manner determined by Articles 32 and 34 of the present Convention.

Article 13, as submitted by us for your approval, is a reproduction of Article 35 of the
Convention of 1899 ; '* seemed necessary to adopt the same provisions regarding the

m

I
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i*

.ii^

death, retirement, or disability of members of commissions of inquiry as apply to members

of an arbitral court.
. .

Here is the form which we have given to this provision :

Article 13

In case of the death retirement or disability from any cause of one of the com-

missioner or one of the assessors, should there fee any. his place .s filled in the same

way as he was appointed.

Article 14 of our draft was inspired by Article 37 of the Convention of July 29, 1899

;

it pfaSllv reproduces its terms, considering, however, the necessary distmct.on bct...n

he dutS of arbitral tribunals and commissions of inquiry. Care in maintaining th =

itinct^n hasTd the committee to modify shghtly the draft proposed by the delegation.

'"Tnlt^rd^oftoX^hl: the parties • shall be authorized to name counsel or lawy.s

to have charge o the defence of the rights or interests of the parties before the commissum

U is pro^L'd that you provide that the counsel and lawyers shall be authorized to pros.,,

^'^^T^:t^^^y'^- the voluntary character of the designation .

couS td lawyers by the partL. Although agents, being the representatives of the.:

cTemi^nt lave an essential and necessary place before the commiss^n. this is no

^u™e!n the case of counsel and lawyers whose employn.ent is not mdispensable and

should be freely left to the decision of the parties.

These considerations have prompted the following terminology :

Article 14

.^1 A « or.r^int snecial aeents to attend the commission ui

inqJiS. Efdu^; SoleSeLTSS^toict as intermediaries between tl..

'"^.llV^nSr authorized to engage counsel or advocates, appointed by tlum-

selvSZ^ateThdr c"4 and uphold fhfir interests before the commission.

Tho pnux^sition presented by the Russian delegation provided in Article 13 that ' .lu

commission shall I formed within two weeks after the date of the incident wI.kI.

'^:^Z,L purpose of this provision, and appreciating how importaiu n

is to histe the meeting of commissions of inquiry as much as possible, the commm...

hougM dim uh to provide in the present Convention for a fixed period
;
this deten.,n.

ion migit discourage the Powers who found .t too short ;
it would again raise the que I ..

as to wtt would be the con-equences ,f the term indicated should expire without ,h,

'''T;f::i:;lc:.ir:r;:':;ate anv mle wmch may U. of such a nature as to prc^enU..,

oartie f Tre orring to commissions of inquiry ; it should be noted, too, that Ar.ule ,

rll" pre"ent Convention does not recommend the establishment of an in,enu,.,un„l

,„e lor • ««« , thetcxt..ma.le to -•;" -^^^.^^^^^^^J^'J^^V^Aawyers nanu-.! by the comm.ssum .t .

i^i;^;:^:^:!^ U. l^ f:l'^^:^&^^:^U^. «-. the .... ....,,. a..o,te. .n 1^;.-
.
K..S, uo.

Iritish propobal

Post, p. 458
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conunission except when the parties shall have stated that they cannot agree by diplomatic
means.

Article 12 of the Convention provided that the International Bureau e tablished at

The Hague should serve as registry for the arbitral court. The committ . fhought it

wise to reproduce this provision with respect to commissions of inquiry which j .ay sit

at The Hague ; it has added that the Bureau should put its offices and staff at the
disposition of the signatory Powers in the operation of commissions of inquiry ; this

also being inspired by a rule agreed upon by the First Peace Conference ; Article 26 of

the Convention for the pacific settlement of international disputes says in fact that the
International Bureau at The Hague is authorized to place its offices and staff at

the disposal of the signatory Powers in the operation of any special arbitral tribunal.

Article 15 will provide therefore :

Article 15

The International Bureau of the Permanent Court of Arbitration acts as registry
for the commissions which sit at The Hague, and shall place its offices and staff at the
disposal of the signatory Powers for the use of the commission of inquiry.

Experience has proved the necessity of taking measures regarding the secretarial staff

and registry of commissions of inquiry in case they do not sit at The Hague. Such is the
purpose of Article 16.

It was deemed desirable to have the records of all conmiissicns of inquiry, whercvor
they may sit, brought together at The Hague ; they shall be placed in the International
Bureau as soon ai any inquiry which did not take place in this city has been concluded.

The proposals of the French and British delegations also assigned to the registry the
duty of securing the necessary stenographers and translators.

While recognizing the fact that such appointments, made through the efforts of the
registry of the commission, would be of such a character as to give valuable assurances
of the impartiality of the stenographers and translators, the committee did not think it

should adopt this proposal, believing it more in accord with equity to permit the agents
and parties to choose these assistants themselves.

If their notes and translations do not agree, the commission shall decide in regard
thereto.

The article is therefore drawn up in the following manner :

.Article it)

If the commission meets elsewhere than at The Hapue, it appoints ,i secretary
general, whose office serves as registry-

It is the function of the registry, under the cont ' o) he prcsiden., to make the
nccess.-iry arrangements for the sittings of the conimi;; m, the prep.irntion of the
minutes, and, while the inquir>- lasts, for the custixlv of ;he archives, which shall
subsequ( ntly be transferred to the International Bureau at The Hague.

The committee were unanimous in regretting the almost complete absence of rules of
procedure in the Convention of 1899, and in recognizing the nrcessity of filhng this lack ;

but several divergent views appeared as to the number of lules which it woukt bo proper
tu iiiiImkIv in the present Convention. Should it limit itself to the enuiKiat-on of Limeral
provisions, or was it preferaWt to set them forth with more precision ancl detail ?

l*«.i^iJ

a^^tig£.m
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weare workingout aclearand practicable 8"''^^
nt^lf ut toSTeare/that tkey ..11

the .mmediate commencement of ^'^ --^'e^
f^J^^ ':XZ6eienni.eL..

give up the use of this >"^*™ .«
^J^^^ ,J'V^^^^^^ which it would be

have aroused nat.onalP"
^^^^^^^^^^ fashioned and of sufficiently s.n,plo

dangerous to contmue. An mstrument ^""'^•^/"'y
. ^^^^ ^f t^ese Governments,

use to be employed without loss of t.me. must be P»-;;^;"
*J^^^^^^^^^

Respite the.r puu Iv

If a profusion of rules may on ^^e one ha^d^arouse -PFeJen- P
^^^ .

W
^ _^^

voluntary character, because the part.es st.U have
J;* PT^J^J,^ ^^re moved b^ ,1>.

conventions rules of procedure -^^h they mtend to followjthe^ w^^^^
.

^ ^^^

idea that working out r^les of procedure -;^^^;^S;^"„^^^^^^^^ 1,^ desire to .olve

-^:Sa:;:sst;:.2^u;ss:^uS-~ ^

commissions of inquiry.
„^^„„„t thf-ip different consideration> bv

proposal.
\ I-

;?,t?;„'.ri"?Tr;4';:r,XT^^^^^ »^»p' <<"" "'-

from the Franco-British proposals ,
the\ gave rise lo ni

committee.

' I'oil. p 4''4
' I'osI, p. 4SQ-

' /'.'.;(. p. 4""-
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Article 18

The commission shall settle the details of the procedure not coven d by the special
inquiry convention or the present Convention, and shall arrange all the formalities
required for dealing with the evidence.

Article 19, as submitted to you by the committee, reproduces the provision in No. 13
of the Franco-British proposals, with a simple modification of phraseology intended to
render the text clearer.

No objection was raised to this article in the committee. Here is the form which clearly
announces that the ' statements of facts ' are not necessary but voluntary ; they may
sometimes be advantageous, and they may not be.

Article iq

On the inquiry both sides must be heard.
At the dates fixed, each party communicates to the commission and to the other

party the statements of facts, if any, and, in all cases, the instruments, papers and
documents which it considers useful for ascertaining the truth, as well as the list of
witnesses and experts whose evidence it wishes to be heard.

if necessary, the
Article 10 provides that the inquiry convention shall determine

power of the commission to change its place of meeting.
This power will be indispensable for the statement of the facts in dispute, but the

committee believed it important to appear very prudent in this delicate matter.
It might sometimes be dangerous for a commission of inquiry to go rashly to the vcr\-

spot where a dispute might have occurred a short time before.

Intense feeling may perhaps still exist for several weeks after the occurrence of the facts
which it is the duty of the commission to '^-termine, at-l the appearance of the commis-
sioners—who might only too easily be taken by public opinion to be judges-might be of
such a nature as to occasion over-excitement of popular sentiment.

It is therefore necessary to subordinate the exercise of this power to change the meeting-
place to one prime factor : the prior consent of the parties in dispute. The State upon the
territory of which the disputed facts should be established will generally be able, in short
to furnish useful suggestions as to the opportune time for changing the place of meeting.

The committee was led to condition this power to change the place of meeting upon
a second consideration

.
If the commission wishes to go upon the territory of a third Power

respect for the sovereignty of the latter imposes an obligation to ask its consent in advance.'
After a minute examination of the question, the committee has concluded that we

>hould recognize that the commission has the power to apply directly to th.. Government of
the third Power in question to obtain this authorization without being .ibliged to ask for
tile interposition of the States in dispute.

In case of the refusal of one of the States in interest, the commission will be obliged to
givr lip the proposed change of meeting-place.

With these ideas in mind, the committee drew up the following artic Ir :

Article 20

Tlie commission is entitled, with the assent of the parties .n disput,
tlie p.rmissi(>n of the State in which the territory in di.sputi

and with
IS k)cated, to move

!',.

il :i
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temporarily to this territory, if it is not already there, or to send thither one or mo.

of its members.

Article 21. borrowed from the Franco-British draft, gave rise to no observation. It

is drawn up as follows :

Article 21

•Article IS of the Franco-British proposal granted to the commission the right to ask

one^^th: oti:; if .he parties for necessary explanations or mformat.on. and provides .„r

'^^tS- ^[^s:::^:^;- commiss.n . ^ the st^-^-^^r^i:

desirable, for certain -PP'--
^
P/-^-

uTeles to P-vM JoTth'e case of a refusal bv

adopted by the committee^ »"*
f ^^^^^^^/^^^^^^ of contradiction between

the parties : it also

^«^f
^ import^^^^^^^^^ZtJZ ZioWo^ing article, which prov.des

Article 22

The commission is entitled to ask either party for such explanations and infornia.

tion as it deems expedient.

Article .6 ol the Franco-British propel, which raises ...ne d.Uc.t, ,m,„on.. h.l.l ,1.

""t":„i,*t""'S'Thir;aSrL ,.,.«, «^^^^«n ha™ —;;-'»
kv tat" ry (ac, to <«n,ish the co^is.ion with the tne.ns °' "»™

,^» ^ '."ctve.,-

stand the facts in question .

, „< tu„ pirst Peace Conference, tl

'"
^';;r:;c:Ii^i;^tion of ^e means to be placed at the disposal of the comm.ssKm-

riisur.' the apiK>arance of witnesses was more complex.



INTERNATIONAL COMMISSIONS OF INQUIRY
We should statf, tirst. tliat the commission itself has no means nf • r

at its disposal to assure the sumnioninR of a vvitnes It can d.n ^ " "' *'''''"

;«;:r::nr ;;-;:* »r™'
"'—~- -^;;u::;3

riiey ,hould be held to this within the limit of tli,. me ,n. .t .1 .

wn.u's>es when they are ufwn their territory
" apptarance „f tl„.

N\. therefor., propose to phrase Article ..3 ,n the following manner :

Article _>j

l.ecomecompLel/ac;;atewh'h\:n,^^"^
They undertake to make use of the means .ft hniri , ^'"L*^

'" question,
'aw, to ensure the appearance of th.wtnf d>SF)osal under their municipal
and have been snZS'^l'^l It con"r:- ^ "^'""^ '''" '''' '" '"^"^ ''-«->•

partuJSrairSglf^^lSid^n^rlit'u ^^.^^
''f'"''^'

'"^' —-'- tl'o

"wn country. "^ *''''™ '''"f"'''^' *'"' q'lalified officials of their

IWr'tiS":"" "'f"
"" ?'""""'"" ""^'•^ •" '-- -^' •"• "'< '-ritory of a th.rd

'o assure I aJZar'
^-^•-'-"' f--" -'Wi«at,.,n on the par, of this State"" uRir appearance is no longer possible.

Y

! i "il

ljli!< «
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,„,|„„y conven......
:

it W. ..«» o m, P'"" -'.
"J ^ «n,n*"». in -to ... .n.u,v .1.

This n,!.-. «l.i.l. - lia" .•xpr.-».-J in -»" V U .

'^^J^^'^^„J„,(„„ i„ „„ w

';Tt:r:\;:rir:";.;i:n';;»-i<i». «i..-« .. .»
^' .-- •' -"'-^'"^ •• "" '

"'
m: NetlHTlan. .U.l.Kat.on had asked that tho second par. of Artul. i6 he on.„.,i.

f.an„.t.,ed,m.u)tios.^.c.ntsaj^kaUo^^
^^^, ^,^^^^,,^^.,,^ „^^

a.,^Kt.:::".nch .0 have ... had the honour '-^P^- J^;.!;;:-' l!,^^;: ;,,.

l.o^v.r ^h..uia h,. ma.le by the comm.sMon it vas ""^
>

'

^. _,

..k for the ,nt.rv..nti..n ..f this State m order to take >te,,-, to >.u.r.

on the spot.
.• „, ,„ thi.ir ipents

"' The committee consi.l.r.
'.

Should this .luty be left to the parties or to t*^' '^'^
"J'

• '
,,,„.

.

We preferred to give to the commission of mquirj itself th. right

The form gnen to Artiru 24«'"<-
.„^„,„_„ Ithe latter being stronger and >e. n',;r.

use of the wonl ' notiticafon instead of summons Hu ^«" "
J commission ^ha..

-^^:::=;f.=f:-t;r«r:SSaX:^n,.^.,.,,™..
,jf a litigant State : it ran directlv address the third Power, I which ii^-tanc'
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in e,ubl.,hm^' pn^.K

; ,t will al.o b.. ,,hl^ ,„ r.^,,, ^,, ,h.
niwpitality it is enjoyini;.

Here are the terms of this arti- i,- .-

J23

int.rr,-i,ion .,t the P,,w,t \vhf^e

For all n'.tit:rati..r.~ uhi-.h th-

Art;, le zj,

Power ii^atorv to this Conve,^ on '7^ Z, ^ n h t, '"/^f
t-mtory of a third

ment of that Pouer. Tr.e - im,- n ' h
' """"r" '^^ '*?•*" 'PP'v .lir..- t f.

pr.)our-. -mdeti.-e .Ip the p. : ' " "^'*" '??'> '" ^^'

-i'i'-r, thetn '>{

the (ioVrm-
- -- ,j^.. "f" f>ini.' t-iken to

These requ.-sts
. atinot b- r-ui^„\ unless the P„«v.r t ... ,

a nat^. to impair its -..v^r,-,^ n.ht- or it; Z^^^ '
"^""" ''

terr^Sry ;n!rr""
"'" ^'" ^^ ^'^^'^ --''^'' t,' -t thro,.,h the P.wer :n w- .„e

The provisions i:i"<nt.tine(l in Arti,-! • >- ,. i i.

d.- vn^ ^i,.ht m,xiiti,"i: n th^" .t ti^, ;;::l"';"'"l^
"": ''''' -'--•-'-" r, pr„-

prop>,s.t,on. The committee ZXn^,!:^^^. "
"'"'^'V^ 1,

''^' f-—Bnti-h

n---e. should V- ma.ie throu-^h theGvZ: ^

^

Th. provision. .hi.h i,

m

^^:n^:'z:^:^:r"''T'r'^^^^^^^^ """'•

bv the law of the sovereiOTtv . v ^t^,J S^, h'rU
Pr-^^-lin^ articles, i, ju.titi, d

i--.id be imprude,;; " ..:t: ? t-i^^::" '""rrT
^"'"'^ ^''^ " '^^"^'^' ---

i'ith.nzationofhisGovvmmentbir'^e ;.*?"'' '^'. P"""'^ '" t'-t:fy w:th..ut the

basing .uch refusal upon its r M /.^
' '.V'^;

'""* ""' '"''"" '''' ^'-'hrrization u,th.,ut
Tu„,_ • -,

,,-•'' ''^'•sT'ty 'T interest in !t .;r;fvT.- prop...,tions nW by th- ,!.!e,.at:, ns .i Fran.v ird <>.. - P- . V' •

••NP.TN ,n Anicle 18. It seemed f, us n-,>-.„ ^ prov 1 7;;
"' "'''''"

-- ! - til witn,-,-,.
Pr'-'^"le t..r t:,e:r app^arame as w.;!l

W, rnally ieridrtl that the w.-pj '

.-alle,! Wi;
- more in ke.r,-.., with th- pp.'. Hl'T.-

n.

iTth by -he present r,.^v.ntion thin '

^:imm..r.. -

r.,.. •- rnmr-...., pp,n,pted bv th- am.-ndm.nt pro;.,..,! bv rh- N.^-K-rlard .-.-l,.
•

Artie!le 2:5. as we prop..se it to you, is therefore Irawn i.,,iiou-

ARTirLE 25

-'-^^^^^^Z T^^^ °" t 'TT '-' '^'^ P^"- '--^ bv the
wh: so t.,.mtor%- they are

^^ ''^' ^^'"''-^ '^^ Government of the State
The witnesses are hearH in -.,--^ .

-1 ^heircunsel, J:^^:^::'^^^^^^^^;:^^^^ ^'--' ^^ ^^^ ---

^^. in the present Convlmion "
"'"^ '" "'^"'" "'"' '^^'""^^"^ ^'^ ^^^ ^^'"^ ""-»-r

H:^ Excellency the hr.t delegate from Great Bnta.n, howvver, indicated certain

^

ill

1i
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pnfor.ncfs (or the a.U.pt.on o il.o Ennh^h system, which pennits of direct .luestK.i.m,.

o( the witnesses bv the ancnts and.•.mn^.l themselves.

The committee icare.l that this systci would present difficulties to the subject. ,.(

countries where this methtKl ..( questioning .s not ,xrm.t.od and « ho are not prepa.. ,

for
• cross-examination '. It might discountenanc the witnesses and atf.ct the clearn.^-

even the accuracy, of their testimony.

His Excellency Sir Edward Fry said he did not insist upon it.

Here, therefore, is the text of Artirle it.

:

Article ib

I he .xainuiation ol itnesses IS conducted by the president.

T e n'Cbc^n; of the commission may, however, put to the w.tnc s. , the questi. „-

tint h"v omsider proix-r in order to throw light on or complete their ev^d.n,.

I^monlr to inform themselves ..n any point concerning the witness within tl„

limits of what is necessary in order to get at the truth.

Th agents and counsel of the parties may not interrupt the witnes., when I

,

,-

making h^s statement, nor put any direct <,uestion to him but thev may ask he pr, -i-

dJnt to put s. '1 additional questions to the w.tnc'ss as they think ex,x>dient.

The following provisi.ms win. h form Articles 27 and .« of the C nnv.ntion also t,.k,i,

trom the rroix-sition .1 the delegations of France and lireat Britain, brought forth 1.

observation in the co.nnuttee ; tlu> are dictated bv experience and agree with -.,.,

judicial practices.

Article 27

The witness must giv hi. evidence without being allowed to rea.l any wn.t.i;

.Iruft He may, however, be permitted by the president to co. ult notes or ,1..,..

ments if the nature of the facts referred to necessitates their employment.

Article 28

A niinute of the evidence of the witness is drawn up forthwith and rc^df 1
c

witness The latter mav make such alterations and additions as he thmks u..

which shall be recorded at the end of his statement.

When the whole of his stater.ient has been read to the witness, he is requiml ;

sign it.

\rticle 17 of the project presented by the delegations from France nd Great Brit.,,:

proMdes that the agents shall be authorized during or at the close of the inquiry, to pr. ^ 1;;

in writing to the commission and to the oth- r party such statements, dem. Is, or cik. .

sions as tluv judge useful for the purix>seol revealing the tnith.
,, ,

Tin- article wa- adopted ; a single m.Mlihcation was made
;

the word concluMHi-

was replaced l.v the expression ' .ummarir> of fact> ' to avoid the apixarance of tres].,,-.! -

uiwii the ti.ld of arbitration bv the commissions of inquiry.

The committe. ,
without wishing to go so far as to prevent ;. argument bcfor. ...n.-

missions of inquirv, as provided in the Russian proposition, agreed in statmg that tl.

procedure of commissions of inquiry did not necessarily require arguments. The v.rsi.n

which is submitted to you notes this distinction between the procedure of commisMoi-

of inquiry and arbitral procedure.
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AUTICLE i()

The committee hud to exanunc th. .,u,..„on of ,)„• public cl.aracter of tlu.'^e.s.un .,fthe conjn,.Mon, of the nunu.c. an.l .,f ,h.. .,o,unH..n.s Lnoctcl «„ u nou r
'^

Pubhcty ,s not alwavs po.^.bl..
; „ .„„,t»nes cause, .hfhcultic. In 1

"
'I Ian ..

Article ji

conS^^^Stt •n:;S;;^'^il^'^:^P;'S^ ."- -• '<- -inutes and docun.nt.
taken with the consent of the parties '^ " '' '^''*''"°" "' ^^''^ commission

to n^'Sr^uln'"
^''^" P"'"'"'"" ^^'"'"^ '" ""^ --'"-" ^^^ "^ '".uiry ,ave n.

Here are the terms ,n wh.ch Article 3. of the convention is therefore drawn :

Article ^2

w.tn''J^t\ra'lrL'n"^r;rtt'o^^^ -^"^ '^^•'^--' -' ^he
the comm^sion adio^;"s t'o'd^l.'blJa^e^Sro'drt'^uintlr:^^^ "™'"^'^^- ^"'^

»UiF
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Article IJ of the Convention of i8w *a'd '

The international commissiim of inquiry commuiiicat<

dispute, signed by all the numlxTs of the rommission.

Its rr|><>rt to the I'owtT'' in

The committee did not think it necessary to reprwlme the reference to the presen ati.t,

of the report to the Powers ; but it mamta.n. d the character of the article which dearly

indicates, as the report of the Third Commission in iH.^, stat.d. the nature of the ^^. rk

which is within the jurisdiction of the commission.

The commission is to limit itself to stating in its report the positive results of Us inv.-i,.

nation of tiie facts.
, .1 ,

The provisions of Article j.j of the present Convention provide, Uny. for the nas.a^. nt

the re,x.rt bv a majority vote, and provi,' or the occasion when one of the meml.. r^ ni

' •

- •• . » Tluv a(:ree with the thought win. h

the ((inimi-^sion refuses to sl^'n the

prompted the amendment proposed '

The text of these articles is as '

lan <1<1'' Mtion.

is iidtiiXed by a niajnrit\

loned ; but the \ali(litv <:

•inK. the agents and coun^i 1
1'

Article 14 til the Convinii"ii ' i

>;i-(>iurs, which after affirming that 'li.

.ii" sr

nl'

The rejjort of the int .. •
' '"

vote and signed by all of '
- '"i

If one of the inemlx'i .. • i
'

the report is not affecte

The rejwrt of the comn. n

the parties being present o iv.iv
1

.\ copy of the report is delivi • i

We did not feel obliged to modifv

1800 for the pacihc settlement of inteni.iii. -
. .. , ,

reix.rt of the commission should !>,• l.mite<l to a statement n( the facts, without the . lu.r... !

of an arbitral aw.ird. haves to the litigant Powers ...mplete freedom in determini.m tl.

effect to Ixgiv.n to this statement. .1.1,..
In accord with tlu autlx.r- of the Franco-British proposition, we r.tained th.> \-

^

verbatim.
, . , , n • 1

The Russian delegation proix.sed to modify the artidf in the following mannir

The Powers in litigation, having taken note of the statement of facts and resi-n-i

bihtv pronounced bv the international commission of inqiiiry, are free either tn ,..

'hide a friendly settlement, or to resort to the Permanent Court of Arbitration at Ih.

Hague.

The purp,s.. of this revision, however humanitarian, was certain to exclude fr-in ti.

field of investigation the case of settling a d.ffereiu- by violent methods, by war. I. «..

based uix,n this .onsideration - that if two Powers have been able to agre.' to form .,
o.m-

mission of inquirv. tluv will be able to g.. farther in manif.stin..- -heir desire for p. .,.

,

While acknowledging the generous idea which inspired this p ..sition. the coinnn!!,

did not think it coul.l defend a text which, by implying that o ,'atory arbitnit...,, ^^,.-

a necessary conM-pienc- of resort to commissions of in.juiry. might b such a cliar... !-r

as to diminish the numb, r of cases where apiM..! would W had f. th,s beneh.ent nv -1

for the iH'aceful settlement of international differences.

' I'ost, p. 459. Arti. 1« 17.

f

if i

'm^msMirmiJSi^'^fam^*?^ m^.



INTEKNATIONAI. AKBU HA HON
^^^

Your committee fears that the Pow.rs bttwc.,, wh.rh a difltren.,- n.iKht an^- wo„l,l
at times when .t .s d,,,rabl,. to a. , w„h ^rrat prudence an.l without n-stra.nt .1, '.w k km the fare of the obl.Kation ... decide to resort to arbitration even Nfore th.' fac. were
accurately determine.!. This leRal obl.Kation n.-Kh, constitute an olMa.K an.l ..iXtU. found weaker than the m.,rai nbh^atum reM,ltin« from .!>.• „m,.|. .... , ,.f the <,.rn, ,
.)f a commission of in.|uiry.

'

The X.th.rlan.l (l..|.->.-,,tiun pr.,iH>M.,l to ,„s.ii alt.r Artiil.. i^ .,( tl,. •, ,.n>m,s„ini,
Arli.if js of

;
a- pr. sent .-.mv. iiti..n. .in ..iiMi.liiK tit pniviilinK :

'

It is of couree unilcrstouil that Artie), s K-i \ and iV2i an- it . „r i

b«-fort the conimission .>f in<iuiry oiilv in mj far as the n.ni.-v h '.v.. . '
i

'

'

other nilesin thesis,,;,] in<|uiry „m"v,.„.,„n
' '" •"" '"'""'' "»""'

Th..p„ri.K.. .w f..rth by .h>s armn.ln.. nt luv.oK 1.. .n attain.a bv tl,,. pr.,v,s,n,,s .n.ri, ,1
.n tlu. ab,n-..-m..n,„,ned arf.l, . th.. N..,l„.rh.,Ml ,1, l,.u.,.,„„ ,|hI n,„ ur,.. „, .-.n, ,„. ,„

Article 35 of the present Conventi-n th.nlor, r..,,r,.,lu.,.s withnu, M.,.|,n, .,t,.,M-

-

I r.'iK.at It Article 14 „f th.- ( onv.nii.m .,f .jnlv i<>. i,s.„, It pp.vil.-s

\RTKLt .J5

The rt.,H,rt of thc.omnusswn IS limited to a tindniK .>! I.'.t- and >i ,s „, n , v. ,.

l-inally, th,. committee adopt.,! wi.h.n.t ,l,s, ,.»„.,. l'„. -..vt ,.1 Am, I,. - „f ,h, i-r,,,,,,
Hritisli proposition. Tli,- t.n,,r t!i, r..,! 1. as follows

:

Am KM, ji.

Each party pays its own cxpens-'s an<! an e.iual share .,! th, ,\x^n.,-< .,f .1commission. ' " '^l'*n><s ,! Ihe

P.\RT IV.-INIKKNATIONAI, AKUITHATION

Chapter l.—The System of Arbilraliun

.\rtKle 15 gave rise t.. no disu.ss.on
; but the .omm.ttee thought it .lesirable to pro. lam.

... the bc.Kinning of this chapter that recourse to arbitration implies ;m obligation ., s it
g.,o.! fai h to the arbitral awar.l

;
we have ir.-erted as the second paragraph o Ani .

'-

t.Z: ' ' ""'"'"' °' '^''^'^" '' '' *''^' ^'""^^'"""" '^^ ^'^ '"'^ '^"er therei:,;.;:

of Nv 'rt'llirT'""
"'" TT'' '" """'"" ^'^'"'^'^ ^5 an.! ^ ,.f th.- Convvntion

,
^' V y P'^'^"^'^'^ "'^' 1'^'-'"' Article lb with an a.ld.t.on sancti,.n.ng thepr ncp .. of obhgatory arbitration, the spc-c.al provisions with regard ,.. th.s sub ."

Tx..,.'retained in Articles 17 to iq.
'""

Article ^y

Sta?e"!hvh,'r.^'
arb'tration has for its object the settlem.-nt of disput.s lx..w.enbtates by judges of their own choice and on the ba- . <{ res.^ct for lawRecourse to arb.trat.on impl.-s an .^ngagem.-nt • - .nmit n g.,o.! faith t,. ,he award

Around Article i(, of tl... Cnventi.,.. ..f I^()o
ctrningtl...establisl.m(.nt ol obligatorj- arbitra
til.' honour of sett.ng f.irth.

ilK'.J tl,,. various pr^l[K)si(lon^ cou-
H >li-, iis-ioii o| whirl, i shall iiavo

if
•: I

1*1'!

•: I

[4 tU
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I conline tnviolt here to stating that his Excellency the first delegate from (ireat Britain

having observed hat this Article 16 formed the comer stone of the Convention of July zu.

and that it seemed desirable to respect its existence and provisions, the committee was

unanimously in favour of its retention. Wc also adopted without opposition the propf»i-

tion of his Excellency Mr. M6rey, asking for the addition to this article of a paragraph

recommending recourse to arbitration so far as circumstances pennit.

IFnder these conditions, here is the text which we submit for your approval

:

.\rticle 38

In questions of a legal nature, and especially in the interpretation or application

of international conventions, arbitration is recognized by the signatory Powers as thr

most effective and at the same time the most equitable means of settling dispul^^

which diplomacy has failed to settle.

Consequently, it would be desirable that, in disputes about the above-mention, .1

questions, the signatory Powers, if tho case arise, have recourse to arbitration, in s.

far as circumstances permit.

.'Vrticles 17 and 19 of the Convention of 1899 did not thtmstivcs cause any obsor\ ,ii' n

or amendment. We therefore propose that they be retained.

.\s for Article 18, that has been stricken out, as I stated above.

.\rticle 39

The arbitration convention is concluded for questions already existing or f"r

questions which may arise eventually.

It may embrace any dispute or only disputes of a certain < atcgory.

.\RTICLE 40

Independently of general or private treaties expressly stipulating recourse t

arbitration as obligatory on the signatory Powers, these Powers reserve to thmi-

selves the right of concluding, either before the ratification of the present act or after

wards, new agreements, general or private, with a view to extending obligatcn

arbitration to all cases which they may consider it possible to submit to it.

('n.\PTER II.

—

The Permanent Court of Arbitration

Articles 20 and 21 of the Convention of July 2(), iSoo. gave ris<' to no remarks b. t.,i

the committee. I'hey therefore retain tlieir present form.

.\rticle 41

With the object of f.icilitatinK' r.n immediate recourse to arbitration for iiit>r

national differences, which it has not been j)<)ssible to settle by diplomacy, the signaton

Powers undertake to organize a Permanent Court of .\rbitration, accessible at all tinii-

and ojx-rating. unless otherwise stipulated by the parties in accordance with tile nil'

of procedure inserted in the present Convention.

.\rtici.i-: 42

The Permanent Court shall be competent for ail .irhitration cases, unless the Mftl.'

agree to institute a sp<'cial tribunal

.\rticle ^2 underwent several UKxlifications.

We have stated tiiat .Articles 25 and ,(() of the Convention "i l^u't were \> ^(ime rxtil:!

1

1; iii i
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duplicates. While one provided that the tribunal ordinarilv «i»c , tu u
decided that the choice of meetinp-placc of the tr h,!nr '^^ I '"' "^^*'' ^^^ "*''"

but that this n,eeting.place slld'b at ^he Ha^ iH.Suh oT \\^ P""^*'
added that except in case of force majeure the Lat oTth; tribln n '''k

"' ^""'

except with the consent of the parties
^' '°"''' "°' ^ '^'''^"eed

I shall have the honour of indicating to you later thp npw f,,.^ .. i
• u

Article 36 ;
it will permit of the omission of ArUch ^

"^ "'^ P'^P"^*^ '"'

a»,lthcA<i„i„l«r.,fveC„„rcn
"'''"""' ""' "« '"'""•"-"•I Bu,c,„

.1..

«*
" ';':!;;,"''''"" "'•'' '^ ' "•"•

" -' » » '."•*•" "*.,„,i ,„

ArTKI.i; 4;
The Permanent Curt has it^ s.at at The HaRue

^,

__lh.s Bun an ,s th. .hannW for communications relative to the meetings of th.-

:i dulv certified copv of mv ronfliHnn.TT? *" *'"^ ^•"'''•^"' ''^ ^""n -is possible

an>.jwanlconcen!i^ ;,;;:;> :i^|i;!Sb? -^y- --d at l.tween ther^nd „i

.•"'H;.r .emu-r. .n .ase of „... ,;::.;;::r::j:i:;:; ;;;":; ""^' ^"'^""•'•" "• -"•-

•v.rvotluT bof r
' vX

'"7"—
"

"f
''>^; IHTson recently admit,...! should, i.k.-

"ho wa. r..pIacH.!
'

'

"'" "'"•''' ""' """ "'' ""^ '<""'"-,..„ .,f ,i„. person

''"'"""""* ^"•••" '"•"•• "- "• '"- ->— ^..M ,>ropo..,, „„ „,„o.,„„....
.

.or;\wer';Lll XTfouM^ilr''^ U ^''"'V'"-
"' ^'" >'-- -', each s„na-

>•( international law of thohiXsr Lr i

"'"''' "/ l^"""" ^-^''''ix .".v in -imstions
dutii^s of arbitrator

*^ "' ''^P"'^*'"". -'n-l dispose.! to accept the *i\ ill

II' 11
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'III

i i



<'

Si!

i ;>

330 CONVENTION I OF 1907

The persons thus selected sliall be inscribed as members of the Court, in a list

which shall be notified to all the signatory Powers by the Bureau.

Any alteration in the list of arbitrators is brought by the Bureau to the knowl, .Igo

of the signatory Powers. , ,

Two or more Powers max agrov on the ^-election in common of one or more menilH-rv

The same person can be' selected by different Powers.

The members of the Court are appointed for a term of six years. Their apinmi!

ments can be renewed. ,,.,-_* 1.;. ,0. . . ; (,ii 1 ,,

In case of the death or retirement of a member of the Court, Ins plan i- lill.
,

the s.ini.' vsay as he w.is appointed, and for a fresh period of six years.

Article .'4 of the Convention of 1899 left to the partiis absolute freedom in the .
\fv.

nf arbitrat(.rs. We thought it important to limit this power in order to give the arb:!',

'

tribunal the impartial character which accords with its fundamental principles. Wl.i:

recognizing th.it it mav be necessary,or at least useful, for the parties under certam cirnm.

stanes to havi- a judge of tluir nationahty on the tribunal, the committee thoucM '

>uitahle to provide that all tlir judges need not be nationals of the litigant States or ,1, ~u

nated by tluni a> mrnib.r- ni tlu- Permanent Court of .Arbitration.

Mr. l.ammaMh proposed tlu- introduction of the following rules into the arti< I.

F.ach party shall name an equal number of arbitrators.

No national judge shall be named in ease the tribunal is not comjwsed of m-rv

than three members.

riie eminent juriscimsult admits luuioiial judge> in cases involving sumniarv jr-

cedure. This procedure, as against that treate.l m Article 24, is called ujxm to >, u.

difference, of .1 technical rather than legal natuiv
;

it does not require .itliT

,-,,unter-ease> or replv arguments. The national- an- ref.rred to simply as umIuI 1:.

Uirnishing the n.T,s>ary .'Xi-lanations for the i-rescntatioii and equitable drtemiinatim .
;

the affair.

But he bell.vo that ill tlu' ia>e ol regul.ir procedure, it 1. prelerable to exclude li.ni. i...-

from nieniber>liip on the tribunal when it i> comiK)sed of but three members.

Thi- opinion was not shared bv the committee It seemed better to it to leave tli. .luv,

„1 determining this .niesti.m t<. the parties an.l to pr.serve a> a t\Tical tribunal tl,,;' :

(\\v memlxTS a. w.i- done in the Convention of l8<)9.

With this in mind, we have adopted the following i)rovisioii ;

1-ach party appoints two arbitrators, of whom only one can be its ii„tiMi ..

,r,ssorlissuHt) or chosen from among the jHrsons selected by it as memlx'rs .1 ':

I'ermanent Court

It has bei:, .tatid that the t.xt of Article 24 revealed a real defect, and did not pn v i

for the ease wlierr the two I'.r.ver. < .died u\y>m to choose the umpin- failed to agree n .^

do n..t adop.t a cl(,ir and Mire means of alwav> >e. wring the designation of an uini'ir.

luitjht be <%i-y for a (lovtriinicnl to .Iioom' a Power (li>jKi>ed to >av<' it. uj>oii o.
.

,>-m

Ironi ricourse to arbitration.

In this Mtu.ition -Ik.uM W( a^n.- to th. drawing. ( lot> byth. tw.i Power- tm •:

dcbimi.itioii of the arbitrator r 1 hr coinnnltr.- did not think >o If th.- friendly !'•" :•

nanie.l by the i)artus, ( annot agrei upon the < hoi. .- .)f the umpire and the drawing: ; .

-h.mld indicate which on.' shouhi niak.' th. selection, the v.ry result of the arlnr.ii:

woulil s.'.in to be alrea.lv .l.nd.d. In tact, on.' might easily be led to b«'lieve tl.at I,
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Powers chosen by the litigant parties would each represent the claims of the State which
so ected jt, and that tiu,v would endeavour to justify the^.Hves by choosing num^ewho might su; port thciu " umpire

After a somewhat Ion, discussion, the .-ommittee .lecde.- ,0 pr,.,><,se that the present
provisions be retained

;
but with the addition of a provwion stating that in case of

"-
limed disagreement between the Powers. the>- should each name two candidates chos nfrom the list of the members of the Permanent Court of Arbitration, and that one of „

.".

four persons should be chosen by lot as umpire. In ,1,,,. dividing th.. choKv by o

:::"?t!:ir'""
'" """"'^ ^^'"''" ^"-^ ^^"'"' "^^'" '---' -"" '^-i^-:'

.'er^c'; a!:?.:; ;;;: s.'"
''""" "•" '"^"'"" "" '"'"•"""-" ^-^ "^'

,.r,,dr;i:f.t:'r;
;;" "^"""^"^ " •'' '"^ '-' "-••— -"^ "^ •^-"- ^^ •' --

Heri' is the version wliich we i)roj)ose to \i>ii :

Akikm 45

.0 form the tribunal om!„r;: ;^,,'X'™ ; ""' -bjtrators called upon
general list of members of the Court

'"'"^ be chosen from the

foi.ow;S^::'St!';;.r;r^''^^

i^.w;r!^::.:c;^?^h^^^f^-i,;--' - •"'..= - .-.u. ,o ,. t.id

isz t.""""-
^^""^" "^ '"• --•'• '-!^-;-"n^d':i:aut'u;:.;:ir:t

.nSr.;; Artt^i't"
^^'""

"
'"""^" """" ""^''" '-'"- "" '-• •-

l-r the reasons m..„„.,n..l in ,!,. ex;n,„M,u,on .,) Ar,„ 1.. .., ,i., ,„„,„„„,
;'

«.M- o insert, ,n ac, onl,„ue with th,- prop.,.,„on of ,h. (..rnun d. K.,.,,,,,, >

asM,,,
,
as possible ,n ,1,,. first paragraph after the word. '

,„ the J?„r, „• '

'

.
K

.
,,,e n,..mlxTs of ,1,.. tnlnm.l ' instead of ,1,.. m, irb.i. „, ,

„ Cnur
''l"-'t-o" .s not really an innovation

: ,, re.uhrs ..a. tlv w l.,,,, v, ,1„
. a hor. o the Convention of ,S,„, .,,„ .,,„,..„„, ,,,, „ ,;, „,,,„, ,„

'^^ ]

l'^^.l.gc^ and immunities ,., all of ,1,,. numbers „f ,!„ IVnnan.n. . .,„r. .,f .\r

' /-', p.4.-

Iiree p,u:i-

' thoUL;lit

! In vvi^nls

I'll oi [In-

t
'.

I his

ioiii,;ht of

iploniatir

li'tration.
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mi

:,\i
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but only to those who, having boon chosen by the parties, arc called upon to compost an

arbitral tribunal.

Under these conditions the article will be drawn up as follows :

Article 46

The tribunal being composed as provided in the preceding article, the parties notify

to the International Bureau as soon as possible their determination to have recourse

to the Court, the text of their compromis, and the names of the arbitrators.

The Bureau communicates without delay to each arbitrator the comproniis. .m!

the names of the other members of the tribunal.

The tribunal assembles on the date fixed by the parties. The Bureau makes tin

necessary arrangements for the meeting.

The members of the tribunal, in the jxrformancc of their duties, and out ol th. ir

own country, enjoy diplomatic privileges and immunities.

I have already indicated under what conditions we propose to omit .Article -'3 ot il,.

Convention of July jq, 1899.

Article 26 gave rise to no observations ; it therefore retains its present form :

Artk LE 47

The International Bureau is authorized to place its premises and staft at the .lb

posal of the signatorv Powers for the use of any special board of arbitration.

The jurisdiction of the Permanent Court may, within the conditions laid down m

the regulations, be extended to disputes between non-signatory Powers or Ixtwnr.

signatory Powers and non-signatory Powers, if the parties are agreed to have recur"

to this tribunal.

.Article 2- of the Convention of iNiy was the >uhje( t of two amendnniit~

The Peruvian delegation ' prolK)sed that in case of a dispute b<'tween two Power-, ..n

of them could always, by addressmg a note to the International Bureau at The ll.u'u.

declare that it was disposed to submit its dil^crence to arbitration. Tlii< nott- -li.ul^

make known in a summary way the view the Power writing the note tak<s of tlu' (h-].ui.

and what it Claims i> its right in the matter. The International Bureau should hriui; tl.

declaration it has received to the attention o' the other Power, and place itself ,il tl.

disposition of txjth Pow.rs to facilitate an exchange of views between them whicli mid.;

terminate in the conciiiMon of a omtpmmh.

The Peruvian ddetjation. v. rv mm li in >vmpatliy with the prim ipli- ol oblif;.ii'in

arbitration, called .ittention in tin- session of the first suix:omnii^>ion on .\ugust l,i, ! 'I-

fact that up to the present tune inmianent treaties of arbitration ai)ply only to difii. \\\\v -

of a legal nature or relatint,' to tlie interpnt.itiim of treaties already in existence b. i\m<;

the contracting partie- ,1.1 this w.tv tliey do not foresee the pi >-sibility of arbitration < \. M'

iM disputes of a second irv .li.ira. trr. That w not suftn 1. nt ; we inu>t think ..I :ii. !

threatening disputes an^l l<a]> tli.- l).irner winch pnvrnts the arbitration of (lui-.i.i-

which concern the essential mtcivst- c.r honour of ^si.itr-. 1 he olijtet uf the 1'. ri:\;.i:

proposition is not to creati- an iplibu;.ition to arbitrate >enou> dispiiti-, but onl\ ii. umIm

it (xissible In such case- it 1- ini;)<)rtant to offer new facilities to the Stati>. I In «.n

opened to tile parties by the amendment of tl;e Peruvian delegation would .oii-i-t ;:

' /'-'. V 4."'-

^SiJ

jfj

^*?^;



i

THE PERMANENT COURT OF AHHn RATION
333

^^' :!!'!n'::!!::" "'"t
'" '!" /"'^"'='""-'' ^^--u .t ti... Hag,,.. ,i,. i'.,...,. „ ,„ „ ,,

!ion to tli(

xcharifjt

•pil V

r.lK

.111 at

i .It It is >

viii acnt at

V 1 ><ll- till!

x-tu

Haf.

IH)SC(1 I

ICC of till-

;o, to till

ffst Its roncihatory spirit, an.i this orKanization is to bririK the d
of tho other State, serving as an intermediarv between them f

whieh may lead to the conclusion of a conipromis.
The Chilean delegation proposed,' on the other hand that n

from facts which did not exist prior to the present Coiiventior
two Powers, one of them could always address to tiie Internir
.ind if necessary by telegraph, a declaration iiK.king know,,
submit the dispute to arbitration.

The International Bureau should then rioiifv the interes'
aeclaration. It should also make it known, as well as ti

(.overnments -.,,<nator>- to the present Convention.
Hiis proposition is inspired bv the same ideis ,. ,r,. r , 1 1 1

ami differences which mav arise from some future , .lus,-
•

''"'"^'""^

tothes:ud International Hureau.
'ninni

In the subcommissioii. ,1,.. Fr. in h deleg.ition dech.re.l itself verv imi, h ,n „hv
.. i,epur,..se sought bv the Pertivian and Chilean amendments. It canno

,

scKes. „, case Of necessity, to the International Bureau at The HagueA smiple declaration will be sutht lent toestibhsl. fl„. f , .1 .'

'ticv.,s.uniedinsit,nini Wi' .
'

,'
""' " '^'^""> '"r tlu m „, f„i„| the dutv whu !,

"."i;:S:","Sr:rsr:::rx:;--:-t";;:":;-!-r;:;';^.^
' llml.

i*

}. i!;

< i!

''"^V?'y?Sri- m^'&i'
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French delegation and gives its support to the Peruvian proposition amended by the

Chilean delegation.

The power given by Article ^^ of the Convention of i8()Q to third Powers was alrcul)

of great importance, and by a fortunate application of its principle President Kooscvdt

succeeded, several times in preventing, or at least shortening, war which threatennl ic,

break out between several of the South American States. The article proposed to-diiy

seems still more practical, offering the litigant parties themselves an easy method, the nnh

practicable one perhaps, of resorting to arbitration at very embarrassing times.

The delegations of (treat Britain, Russia, and Brazil expressed the same feeling.

His Excellency Mr. Martens asks that it be well understocni that the Bureau sli.ill

confine itself to transmitting prop<isitions sent to it, and shall not exercise any diploni.iti.

function.

His Excellency Mr. kuy Barbosa maintains that the proposition cannot have ,in\

retroactive effect, and recalls the fact that the Brazilian delegation made a formal st.iti -

ment along this line in the session of July o relative to all the provisions :i<i<ipted at ihh

Conferenci'.

\ \

:il

i- Ml

The two pr(>|«)siticins had ,i ^>iiipatlutic nuption from thr inaj(>rit\ oi tlif nimilu i-

of the ciiinmittee.

Emphasis w.i- l.iid ujxin the adv.mtage of finding a method of brinf.;inK into din 1

1

cominunication, without injuring their susceptibilities or self-respect, the two I'ouir-

111 dispute which might desire to resort to arbitration without, however, beuii,' uilliri,

to take tlir initiative by direct action.

Si-vt-rai (lilegatiiins, however, thought it necessary to p'ovidr that this duty to act .l^ \\.

iiitcrnifui.iry should be (he only function possessed by the International Bure.ui. a-

.1 purely .ulniinisit iti\e in'^iitution without political or diplomatic character.

To s.iti<f\- llii^ view tile Peruvian delegation modified the text of its projiosilioii ml
(iniittt-<l tile p.iraf^r.ipli stating that ' the International Bureau shall place itsell ,it '\v

lll^I><l-ltion lit the Powers to f.icilitate an\ e.\eliange of view- between them wliii li m i\

1' ill to till- roni Iiwioii of .1 cii»lf>rt'»ii^ '

.

.\ttention was i.illed to tlii i,e ! tli.it as now altered, the provision presented h\ 'n

Peruvian delegation w.is no longer of any vahu : but the majority of the committi. m
not share this opinion, and while appreci.iting the views -vliicli diitated the anien>ini. i.t

of the Chilean <leleg,ition. it adopted the Pi ruvian projv)sition, iinHlirted ,is I li.ive had ii.

honotir to indicate ; it form- the iliinl ,ind toiirth jKiragr.ipiw of .Artule zy.

;f J

In the plenary- -1-.-1011 of th<' Iir>t ("(inimi—ion, the I.ip.inese ilelei,'atton exprev^i .i •!

.

opinion that the intervention of a third State in a di-pute between two State- 1- t!
•

:

a nature to relieve the tension of their relation-.

The Turkish ilel. j,'.ttion made n-erv.ition- with regard to the torm ot .\rtii |e :- -

submitted.

Mr. Scott renewed ,1 declaration made in i>!i)() with reyard to .Artu le .'7, now .\rtii : :"

The delegation of the United States of .Amenca on signing the Convention i-i tin

pacific settlinieiit of international disputes, as projx)se<i by the Internatioiiil 1' ,iu-

Conference, m.ikes the following declaration :

Nothing contained in this invention shall be so construed as to rei|ini. ib
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United States of America to depart from its traditional policy of not intrudine uuonmterfenng with or entangl.nR itsolf in the political qu!;stions or polic7o Pntt?^"iadministration of any foreign State
; nor shall anyth ng containecfin the s ,i?l Cmvent.on be constn.cd to imply a relinquishment by th. United States of Ar; rica fIts traditional attitude toward punly American questions.

-^mmca ol

The Austro-Hungarian delegation adopted in their entirety thr res,.rv..ti..ns ma.!.-
by the .Iapan.>.- delegation with regar.l to th.' anien-lni, nt i.r.-.v.sed hy the Peniviin
delegation.

His Excellency Mr. Merey states that Article 27 of the Conv,.nti.,n of .890 has never
up to this time b<.en used, and yet occasions therefor have certainlj' not b..en lackin-

Ih.re have b<.,-n litigations, disputes, an.l even great wars b,.twe,.n States and tie
article has never been resorte.l to. It therefore seems an inopportune tin,- to enlarge it
The Peruvian amendment might inde«.d incline one or the other of tlir two litJLnnt
Powers to grant to the other recourse to arbitration.

His Excellency Haron d'Estournelles ,le Constant defended the new provision ins.rted
in tile text of Article 48.

When disputes arise t]urr sometimes exist periods of str.>ss which make it almost
,mi--ible for a diplomat to s.ek the Minister of Foreign Affairs an.l sav to him fn.nklv •

!. I lis end it, and resort to arbitration.'

li we wish to make the Court of Arbitration aceessibl... i, „,„st also at Last he o,„.n
Instead of requiring the eonrtictingState> to otf,.r,.achotl„.r their han.N which i^i v,rv

.lirtuuit thing, ht us say to ,|,.,n : Simply apply to th,. neutral Hiir. an ..t Tl,.. 11 ,,.„
ulip h i>. by Its n.itnre. an intermediary.

_

^^m'^rtle of tl„. Bun an shall no, l.. p„lm, al, I, ,. „, )„ ,,n aumt, ..n ,n..Tnal,.,n.,!

ill.- Chilean ,leh.gati<,n calNd attention to the amen.ln.mt ,0 ,h,. Prni.i.ni i.ronoMtion
"

i.II. !'!'!„l"T""'!';
_|;"'"""^''''

{^ '^'-P'-'' ;'
.•..mprom,.,. torn, ul,„!. In. K xa-ll,,,, y

been nndi-r-too,! tli.it 11. . . ,,nv(ntion
Mr Matte stated he would supjxirt. bee. use it has

It I-. U;
-liould have a retro.ictive effe.t', inilrss a contrarv pr..vi>,nn ,. mad.
I'Miitrodn.-,. into .\rticle .48 a .Mtegnrical a-s.Ttion.

Hi'' last two paragraphs of .\rtirl,. 4S w.-r.. put u, vo,.. an.l the (o,nin,>.inn ,hIo,„.-,1
ili.'ii, bv a vote ol .,4 for, ; .igain>t, and 3 not voting

''"'''W./br
:
liute.! Stat.s of Am..rica, Arg,.ntin.. K.-publu , Bolivia. H,a/,1, Hul.ana

iMl.-, I liina^ ( oloinbia, ( uba, IVnmark, S,.n Domingo, Erua.lor, Fran, .
, (.reat Bn, nn

;.utema^a, Haiti, Italy, Mexico, the Netherlan.ls, Nicaragua, Norwav, Paiuma, Para.na
'

;-.Ma, eru, Portugal, Russia, Salva.lor, .S.-rbia. Siani, Spain, Switz. iland ^n„„.,^
* I iif/uria

^Jotmg agaimi .Vu.tna-Hungarv, Belginn,, (;..rn,,,nv, .J.ipan, Ronn,.,iua, >u,..l..„.

Ahslaining: Gree.-,-, I.nx.nilnirg. Nhmt.n.gro.

.Vrtici.i; 48

The signatory Powers consider it their dut\ if ..

.reak out between tw., or more of them, to remmd th,
*.ourt IS open to them. '

Consequently, they declare that the fact of Reminding th, p.irties ,it variance of theovisions of the present Conv.ntion. and the advice given' t<, them, in the highm

uii,,iis di-imt,- threatens to
litter iIkiI the Peniianont

Pr

II |^f.',t
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interests of peace, to have recourse to the Permanent (.imrt, ran only br rt>K,ii.;. 1

as in the nature of good offices.

In case of dispute between two Powers, one of them may always addri-ss to tin
International Bureau at The Hague a note containing a declaration that it woulil Ix
ready to submit the dispute to arbitration.

The International Bureau must at once infoun the other Power ul the >lcclaratinii.

We propt>>e that you retain Article J« with very slight nio<liheations. The lOnveiition

of i8o<) had provided, as a proper standard, that the presemc of five nicmbirs at nieetiiit^

duly called would be sutfi( ient to jxrmit the Administrative Bureau to deliU-rate h>;,ill\

In view of the great number of States wh:ch have recently adhered to the Conveiitmn
for the pacilie settlement of international deputes, the numlx-r of members of the Adniiii!-

trative Council is ^oing to be considerably enlarged, and we believe that under tli. ..

conditions the necessary quorum for meetings should be im reased from five to nine.

We propose also to aild to this Article 2« the following' words :

' as well as a rcsiim. <

what is iniiwrtant in the documents communicated to the Bureau by the Powers in vin;;

of Article 4 5, paragraphs 5 and f) '.

This addition conveys the thought of the committee whi h. having appreciated !l

value of the many pieces of information with regard to arbi'.r.itioii which ap;iear in tlji i.;-'

niwrt published by the secretary general in the name if the Administrative Coi" ^

desires that this example should 1h' followid.

We have left it to the Drafting Committee to determine what modilication the t.M :

the (irst paragraph of this article shall undergo.

The n.w .\rti( le 41) is therefore drawn up in tin- following nianmr ;

Articli; 49

.-\ Permanent Administrative Council. comjKised of the diplomatic represent. ili\-
of the signatory Powers ai credited to The Hague and of the N'etherland Miii) •

r

for Foreign Affairs, who will act as president, shall be instituteil in this town a- -1. n

as possible after the ratification of tlu- present act by at least nine Powers.
This CouTuil will be charged with the establishment and organization .>l il,

International Htire.in. whi<li will Ik- under its direction and control.
It will notify to the Powers the constitution of the Court and will proviil. ! :

its installation.

It will settle its rules of pr<K-edurc and all other neces.sary regulations.
It will dei ide all <|uestiotis of administration which mav arise with regard l^i rl:

ojx'rations of the Court.

It will have entire control over the apjxiintment, suspension, or dismissal .1 !!
oflicials and emjtioyees of the Bureau.

It will tix the payments and salaries, and control the general .'Xix'nditure.
.\t meetings duly summoned the presence of nine members is sufficient to i- n ;•

valid tlie discussions of the Council. The decisions are taken bv a majority of vni'-

The Couni il ((immunicates to the signatory Powers withoutdelay the regnl.ilinn-

adopted by it. It shall pnsent to them an annual report on the labours 1.1 !!,•

Court, the working of the administration, and the exjx-mliture. The reiHirt Iik'

wise shall contain a r,\unu' of what is iini)ortant in the documents cominuni. .it' !

to the Bureau 1. the Pow<rs in virtue of .Artii le 45. paragraphs 5 and 6.

Article 20 ol the Convention of ihtio had to be modified by reason of the adhe~i< 11 !-

tins international act, on June 14. i()o7, of a great numlx-r of Powers which did \\<>\ s.ikr

part in the l-"ir-t Hague ("onfereu'c.

'i H/



ARBITRATION PROCEDURE
The States signatory to the Convention have all h««« ^ki , .

7ne article is therefore revised in the following manner :

Articlk 50

The expenses to be charged to the adhcrine Powers 1 1 iv. ,<w.i, ron which their adhesion comes into force
' reckoned from the date

Chapter III.-^Jr6,/ra/.o« Procedure

The form of Article 30 brought forth no remarks.

Article 51

unless other rules have been agreed oHy the part^S*"'
*° ^''"t^"*:^" Pr<" Inn

,

c-^<-.-s and form'^ts es enS etl", ^ we 1 afthl H 'nt'
'*' ^''"'^'"'''^ '" ""

it desirable to have written therein
'''"''' *'*' '^"'"'"ittee beli. v. >

In the first list we have mentioned :

The subject of the dispute
The perio<l provided f„r the selection of the arbitrators

pnnl'd oT::ru"i'X-;L;"nts"t!f:il''V'^"«^'
"f ca.se.s.coun.er.as«. a„„ n,.,i..s all

in the cause, should ™",anKed '^"^"'"^""'^ contaming the proofs relii.l upon
The amount wluch ..ach party -h.-dl deposit in advance for exp^.nses.

arhfcr'
"'"'^"''" *" '"^"'°" "'^<'—afon of the extent ,„ the powers o, the

In the second list we have i)laeed :

The method of selecting the arbitrators

whi;h'^f;::i;t'i;|;:i,l:::^-«^ -;- ' "•. tnbunal shaH use and languages the use of

Other conditions u,K,n which tli,. parties mav \m- agr. ed.

.d,. .iperfluous, since Article 37. without dist.n«,iishi,i« between general aid"I^-Cal

f- )%
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conventions of arbitration, already provides the agret-ment to submit in good faith t<< tin

arbitral award.

Here is the draft of this article :

Article 52

The Powers which have recourse to arbitration sign a special act (compromis}.

in which an- defined tho subject u( the dispute, the time allowed for appojniiim

arbitrators, the form, order, and time in which the communiration referred u> in

Article 6j of the present Convention must be made, and the amount of the sum
which each party must deposit in advance to defray the expenses.

The cimpromis shall likewise define, if there is occasion, the manner of appointinu

arbitrators, any special powers which may eventually belong to the tribunal, win re

It shall meet, the language it shall use, and the languages the employment of wlmli

shall be authorized before it. and. generally speaking, all the conditions on which the

parties are agreed.

Tin- Russian (iclenatiim prcposed' a provision stating :

The litigant Powers which have agreed to submit their dispute to the Permain iit

Court of Arbitration agree to communicate this act immediately after the signature

of the compromis to the International Bureau, asking the latter to take the necessarv

measures for the i-stablishment of the arbitral tribunal.

After the choice of the arbitrators these same Powers shall communicate tliiir

names without delay to the International Bureau which, for its part, is obliKeil to

i(-mmunicate without delay to the arbitrators named the compromis \\ hich has been

sifjned and the names of the members of the arbitral tribunal which has been cstablisluj

riie committee rf^cognized the usefulness of these provisions.

The agreement to be made by the litigant Powers wiio have agreed to submit tlmr

dispute to the Permanent Court of Arbitration to communicate the compromis iinnu-

(li.itily after its signature to the International Bureau, appears in Article 46 of the prc^cni

COnvintion.

.\rti(lc .)f) provides (or the estaUishment of the tribunal by the International H\iii ,iu

the obligation of the parties toKimmimicate to the said Bunau the nanus of the arbitr.i'ir«

as soon as the tribunal is formed.

The Germ,in delegation had proposed the adoption of three articles to be mserldl ir:

the ( Dnvention conreming the settlenu-nt of international disputes in order to intriHliia

under certain circumstances the principle of the obligatory compromis.

Here is the draft :»

.Aktk i.i: .51 a

li tin' siKii.itory Powers li.ive a^Tceil amont; themselves upon obli^Mlorv .niiii r

tion which lontenipl.ites a iumpriitifi lor each dispute, e.ich one of them i-li,.ll ;n

<lif,iiilt of 1 (iiitr.irv stipulatidiis, resort to the intervention of fhi P( nti: .neiit ( 1 iir;

of Arbitration ,ii I In H.ikmi- with a view to istabllsliin^; sm li a cumprnmis in 1 .i~i

has not succei did it) brliisiii^ about an a^rreeinitit upon this stihjei t.

Sue h re( ourse will not taki' place, if the other Power cli( lares that in its ..puiM

till ili^]iuti' is not nu luilril within the cateyorx of ipii slions to he suhniitiid t- • tv

;;ator\ arbitration.

,1,1., V
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Artkle ji6

the VoUowinK manner ;
"> '^ ^"mnn»,on composed of five n-, mben. desi^ale.i i^

^.ec^r ^^h'rAeat:?'^!;;^^ t... two pa... ...n
damtereste,! Powers so that the latter ™t^nitVfnmr^i^'^^ approach one of the
the four remaming weeks, from anum^ ^u.memKof.Tp ""'''" "''"''^' «''»''"
have been appomted by it. Within a Vnrf hlr r a .. ^''""anent Court which
interested Po\,Vts shall jomtly anpr nch aS ^.

"".'* °' '?'' '^'^^^ 'he tw.. dis
designated.ifnecessary/bylot Lu ; if m.v '''''"''^^'•r''''d Pow^t. which shall be
the fifth member from amon^ th^^'nlX^'^^,^;;^'*

*''"'»'« '^^^^^
named by it.

" mcmtxrs of the Permanent Court wliich w.re
The commission shall clu t its .r.-siri..- k. .

th.. members chosen by the <.i.mter^s,..;,kwj^;^?l:ii;-i;;jjy^^^

Article 34 a
In case of the establishment of a romhmmi'i hv ...

for ,n Articles ji a and {i A, ,h,. m'n bersT.f f h
^""""'sM-.n, such as is prov,,!,,)

dismterested Powers shall form the Xrra^ribunal.
'''"'"''''"" ''""''" ''^ '^' "'^'^'

Similar provisions were inserted it ti.

draft Convention regarding the estlbhsLenfT'"" 1 "" ^"'™"" ''*'''«^""" '" the
.he,r purpose .s to make the sp^^c al e^^^^^^^ I'"

'"!7^'-"»' <""» "f Justtc.
;

to,stablishthecom*.om,-5 if a der^^nH Vh
'^

. '
"""'' ''""> *'''' ^""«. '-mi^tent

•leahnK w.th a different whC ctmes wihr " "f
*-" '^' ""^ '' *"' •'^«-' "

' --
or p.newed after the Convention Zsnl.Xct ''"T ''''J^

^' arbitration, eonclu.le.l

.1.". rence. Recourse to the Co"r tllln„\ '"'".'"' '"' ' '"'"^"^"' *'" '^''^

.ic^lar^s that. ,n .ts op.nion. the dikVenL IJ T"" '"^^ ^^''' '^ ^^^ "'"- P-'v
capable of submission to ob igato.^ arbU"tioror f .T'

^'*'"" '"^ ''^* °' ^"^P"'-
^-.'es the mterventton of th^e Co^^t^p-u^^se^l^^Si::,r''^"'

^!^^^-^:^!!^i:^Z^^i:^^ t^^^H: committee of examma-

e fe. t, the provision of the draft conce,^°nK he Inl ^ t'"^
to arbitral nrocedur..^ In

P'lr "^"y .g^"'''?' «^'-^"ties of arbi"rron^whicte^^°"^'S°Tt..e founJation of the C.iurt. Besides it wo, IH Z^\ included or renewed afterwho have signed the C..nventiorconc;mm7S ^t 'T''*^;'^"'-^ "P"" 'he Powers
jniarantee the general application of themnciiSe itrT'^T^ ^"'."^ "^ J"^^«'' To
tr.at.es and to the entire commun tv o7 svf, c ^^ ''^'^ *''''^''^"''«1 '" ' ^'sting
maintain our original profwsition- '*''' ""^ '"'^''f"^'' '"'"'v.d „,- ,|,„ul,l

.iK^reasoL^n wh?cr,"'rbTJ"'""The n"''"^'
'•' ' ''' "'^' ^--- 'o >et ...tl,

a speech by B^ron Marschal in^-o'^mJ ee B '^rli""
"'^.^5'™'-'! the subject o

repeating what ha^ already been s^H T ^1 ..""' '''''' '" "''^t, vour time
missible to tell you again how murh .w .

^'^^'^- however, that it will be per
R^.orv compro^l '. UTs a queTion ,7'?h

"'' T ^*.*"ch to the ,,rmciple of ' ,^,| .

'ffective means of reacting an aZ-'n^;" Z'^;: T 'j^"^' .«.f P''""'"^' '' I>rarti.Ml.le and
-.-. animated ., .,.. ..^.. .^^^^tll^.ten^ -U'^i^Tl^ -;;^

>' fl'lj
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of a compromis. It is true that to reach this end it would bo sufficient to establish

a procedure which would not be used unless the adversaries agree to resort to it. But

there is something more. It may be that a Government will feel in spite of itself some

hesitation in fulfilling the obligation which it has taken to submit a dispute to arbitra-

tion, either because it fears an unfavourable .ward or because it feels reluctant to see

its course of action examined by an arbitr;., tribunal. In view of such cases, it is

necessary to find a means to ensure respect for the first rule of the law of nations

f>acta stint servanda. We believe that this method is set forth in our proposition.

We believe that its acceptance by the Conference would contribute to strengthen .md

support confidence in the execution of the obhgations which form the bases of inter-

national law, no loss than of private law. We desire that tho Conference should

prove its devotion to tho idea of obligatory arbitration by filling the gap which up

to the present has made the juris vinculum coming from treaties of obligatory arbitra-

tion of doubtful strength.

This proposition caused a certain amount of criticism in the committee.

The British delegation beheves that it does not agree with the fundamental principle of

Chapter III of Part IV of the Convention of 1899 which gives to the parties complete

freedom to arrange at their pleasure everything concerning the compromis and pena!

procedure.

The compromis should determine the subject of the dispute ; its mission cannot be

considered as being the simple execution of a treaty of arbitration, and only formin;.: a

matter of procedure. The manner in which the compromis is drawn may seriously prejudice

the interests of the parties ; and, often, to settle the question as to the form in which a case

shall be submitted to arbitration is to decide tho dispute itself.

This opinion is not shared by Mr. Lammasch, who cannot admit that the compronm

should be considered as a new treaty. If we accepted the view-point of Mr. Crowe, treatie>

of obligatory arbitration would be only simple />«c<a de contrahendo, promises to complett

real treaties of obligatory arbitration, that is to say, compromis.

Mr. Kriege believes that treaties of arbitration should be drawn clearly enough so that

no discussion can arise upon cases to be submitted to arbitral jurisdiction ; it is not tcr

the compromis to determine the extent of the obligation assumed by the contracting parties

His Excellency Mr. Fusinato beheves that the German proposition would constitute

real progress in arbitration, always ensuring the execution of a treaty of obhgatory

arbitration, because two States may be in agreement upon the applicability of a troat\ 1 f

obligatory arbitration in a given case and still be unable to agree upon tho conclusiuii

of a compromis.

In the Nnew of his Excellency Mr. d'Oliveira a distinction must be made. He does not

doubt that in the case of treaties of obUgatorv arbitration without reservation the obli-

gatory compromis marks great progress. Bu e questions whether the application of the

clause in Article 31 a to treaties which contain customary reservations would not rather

hinder than facilitate the extension of arbitration.

Any State, having concluded a treaty of obligatory arbitration with reservation-

would doubtless invoke them more- frequently to avoid the possibility of the establishnur:

without its consent of a compromis which might not sufticiently take into account the

interests which it desired to safeguard.

Mr. Kriege believes that this objection might apply also to treaties of arbitration willn ii;

reservations, as well as to those which contain them.

In the tirst case States might fear to leave to the arbitrators, by authorizing tluiii ti

I
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ThftrL'tV"'^'"''''
'"' "''' '° ''"''• ^"^"*"^"^' ^'^^^ "l"^^^'- °^ t'^^ --t scop^Tf

If the introduction of the obligatory compromis by agreement into the tr. .h. , , •

tration had the effect of making States more careful fn d^awTng C ^p that wLld". nbe an argument in favour of the Geman prop-^sition
^' ^ '*'"

At the suggestion of the delegations from Germany and the United State, the committe.as also adopted a provs.on which establishes the principle of the obhgaton. ICby agreement, .f. m the cases covered by the proposition of the delegation oTthrUnhl^States relat, ve to contractual debts, the offer of arbitration made by thccre^itor S atwas accepted by the debtor State. It seemed necessarv, however, to rl^ze that thdebtor State had the right to stipulate upon acceptinL- arbitration th.t

T

1
should be established in a different manner

.arbitration that the compromn

The provisions in question form Articles 53. 34. and 58 of the present draft.

Article ~,^

pr<^is from thrcomSencrof the ro,?rfp^'
^^^'"^'"g ^^e settlement of the an.,-

Court If the otLrTartrdeclares that^ifs nn-'^' TT' ^°^^^^^' ^ ^^^^ to tl,.

Po4\trtl^rs1^^i!rJ^^^^^^^^ P°wer by anothe.
tion has been accepted This nrfuHs., „il ri^f

settlement of which the offer of arbitra-

condition that the^i^^uM '^^'se^ttLa'^ol^lTw^I^^^-
^^ ^"'^^'^^ ^° '"'

Article 54

The hfth member is ex officio president of the commission.

P.ra.rapL' 3^";::i?Art[ci: r"""'
'"'"^^'^ "'" '""'' "™^ ''^^^'"' ^^^'^^""'' ^^''^'^ '"

p4t :;:?ii t^iit^j'^
^^'^°"' ^^'^^^^^'^" -^ ^""^'" - -'-^ ---^ - -

:

-^

Here is the draft submitted for your approval.

!•" f I.
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3^2 CONVENTION I OF 1907

Article 5',

The duties of arbitrator may be conferred on one arbitrator alone or on several

arbitrators selected by the parties as they please, or chosen by them from the members

of the Permanent Court of Arbitration established by the present act.

FaiHng the composition of the tribunal by agreement of the parties, the tuurs.

referred to in Article 45. paragraphs 3-6, is pursued.

The committee does not offer any modification of Article 33.

An amendment » had been presented by the delegation from the Argentine Republic
;

it expressed
' the vceu that the sovereigns or heads of States as well as the officials and scien-

tific bodies of the countries which adhered to the Convention for the pacific settlement

of international disputes should not accept the duties of arbitrator to settle different

between the signatory Powers until after a prior declaration by the interested parties tliai

they have not been able to agree upon the organization of a tribunal formed by members

of the Permanent Court of Arbitration '.

This amendment was neither seconded nor adopted.

The article therefore retains ..s previous form.

.\RTirLE 56

When a sovereign or the chief of a State is chosen as arbitrator, the arbitratiun

procedure is settled by him.

The Russian delegation proposed " an amendment to Article 34 of the Convention ^i

iS()9, the object of which was to leave the parties free to choose the president of the tribunal

as tliey may agree, without obliging them to confide these important functions to th,

umpire. The latter nay possess all the desired qualities to cast the deciding vote amun.;

the judges upon a legal question, without possessing those .which are necessary to mak.

a successful president.

The committee did not adopt this point of view ; it thought that the position of tlK

umpire would be embarrassing if the presidency was not also confided to him, and that il

called upon to vote for the election of a president, he would have no alternative th:.n to

vote for himself—which would not be possible—or to give his vote to one of the juiltn^

which would seem to indicate a preference for the latter's country, and even for his cau«r

Article 34 therefore underwent no modification.

.\KTKLE 57

Tin umpire is c.v officio president of the tribunal.

When the tribunal does not include an umpire, it appoints its own president.

The new Article 58 of the present draft reproduces the terms of Article 541/ <l t!

(ierman proposition.' tlu' reason for which 1 have already had the honour to ^. 1
i-it!

I confine mvself here to a statement of the text.

Article 58

When the compromh is settled by a commission, as contemplated in Arti.ii 34

ar 1 in the absence of an agreement to the contrary, the commission itself shall l-ni.

the arbitration tribunal.

.\rticli' 3.5 g.ive rise to no remarks.

' .If/iS it darutnent<, vd. ii, p. 87H, annexe I J.
' Pott, p. 4'").
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Article 59

assent ofthe parties
' ''' '''*"*^'' ''y ^'^'^ tribunal, witlu.ut the

had drawn up amendment krone^hflin i T"^
^"'''''" delegations which

decsionto Jgiven by the^udg^s'p
'

"' "" '* ^"'"^'''^ ^^ ^^-'^ °^ =^ P°-b<e

Articlk ()I

' /'"', pp. 469. 4,-0.

:.:f'»''^

1 I

I'll*

i

ill

h

t

Wts'?2

, #1

• i^ 111

I'll
i JIIS

\m

I



H iII

B 1
;

i

^n
'

I

m 1

W j

\m

1
1

i

\ i\

f

f 1!

5

. I

r 1

M-

N -'I

3^ CONVENTION I OF 1907

Three solutions were possible, (i) The retention of the conditions established by th,

First Hague Peace Conference, which was preferred by the Belgian and French delegation

(2) the system defended by the British and American delegations and supported bv th,

following amendment of the Russian delegation :

The members of the Permanent Court of Arbitration have not the right to pi. id

before the Court as counsel or advocates for States m dispute, nor to act as agent..

Vnd (3) the amendment of the German delegation which excepted from this restrirt.oi

the situation where the agents, counsel, or advocates might exercise their duties on b.lialt

of the Power which nominated them, as members of the Court.

The compromise solution, proposed by the German delegation, was accepted u,th

a shght textual modification. .u j- i i .

But it was understood by the committee that the clauses concerning this dis.ib.h

n

set forth in the article with which we are dealing, could not deprive any member ot .1,.-

Permanent Court of Arbitration of the right to give legal advice which might be a-k, d

of him by the parties litigant.

The article is therefore revised as follows :

Article 6z

The parties are entitled to appoint special agents to attend the tribunal to a.-

as intermediaries between themselves and the tribunal.
, , . . , ^ , .

,

TheTare further authorized to commit the defei.ce of their nghts and mtens.s

before the tribunal to counsel or advocates appointed by them for this Pm>^l
The members of the Permanent Court may not act as agents, counsel, or advoc,itt>

except on behalf of the Power which appointed them members of the Court.

The German delegation proposed the addition of a clause to Article 39 providing: tl...^

the compromis should determine the form and periods within which communication sliouL:

be made to the members of the tribunal and to the opposing party of all printed or wntt, n

acts and all documents containing the proofs relied upon in the cause.

This draft of a modification of the text of the Convention of 1899 f^iused a thorough

.xani.Pation to be made. The necessity of avoiding repeated meetings of the tnbunai.

m.Tlv to tix or increase periods to be followed in the course of the written presentation,

wa> recognized. It should be noticed, however, that some very material circumstam.,-

might arise which would make it impossible to observe the period agreed upon

.

If it IS desirable to have the compromis fix the periods, is it not prudent to provid,
!

r

the possible modification thereof ?

The German delegation, to defend its amendment, relied upon the provision- ..

\rticles 67 and (.8 which alrea.lv anticipated, possibly, in certain determined c.im-

the production of new proofs in writing after the close of the inquiry, with the ronsen'

of the parties.
, . , r- n s„

rhe committee, h 'wever, supported an amendment proposed by his bxcelKiuv .11

Edward Fry combined with a provision drawn up by Mr. Lammasch.

This is the text thereof :

The time fixed by the compromis may be extended by n.utual agreem.-m 1'^ ti.r

parties, or by the tribunal when the latter considers it necessary for the pnrpn,. .

reaching a just decision.

1
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It was also agreed, in accordance with an amendment proposed by the Russian delega-
tion, that the communication of the papers and documents to the members of the tribunal
and the adverse party, should be made according to circumstances either directly by the
parties, or through the Governments, or through the International Bureau at The Hague.

By inserting the words ' cases, counter cases, and replies ' in the provisions of Article 63,
the committee intended to establish a distinction between the documents mentioned there
and those for the communication of which provision is made in Articles 67 and 08. Tlu
production of the cases, counter-cases, and replies provided for in the compromis should
be made before the close of the pleadings, and it is with reference to them that the times
referred to in this article especially apply.

The version adopted by the committee provides for the form, ord^ ; , and time det< r-

mined by the compromis for the communication of the various documents mentiontd in

the present article to the members of the tribunal. It is a question here of thc/^/m in
which the parties should present their respective claims to the tribunal, whether as cases,
counter-cases, and replies, or in the form of statements of facts, arguments, and conclusions.
It concerns the order in which cases, counter-cases, and replies shall be exchanged, wliether
alternately or at the same time.

The text of this article is as follows :

.\rticli; h;

As a general rule, arbitration procedure comprises two distinct phases : written
pleadmgs and oral discussions.

The written pleadings consist in the communication by the respective agents
to the members of the tribunal and the opposite party of cases, counter-cases and if
necessary of replies

; the parties annex thereto all papers and documents relied on'in
the case. This communication shall be made either directly or through the intermediary
of the International Bureau, in the order and within the time fixed by the coinpromis.

Ihe time fixed by the compromis may be extended by mutual agreement bv the
parties, or by the tribunal when the latter considers it necessarv for the purpo'se of
reaching a just decision.

The discussions consist in the oral development btfore the tribunal of the arcu-
ments of the parties.

^

Article 40 was slightly modified. The committee recognized that it would sometime-^
be difficult for the parties to communicate the original documents, as is the case befon
national courts. A requirement 01 this kind could not be applied because of the distance

.

often very great, which separates the parties. We have therefore, at the suggestion of
Mr. Fromageot, modified the original text in the following manner :

Article 64
Every document produced by one party must be communicated to the other partv

in the form of a duly certified copy.

The German delegation proposed to insert here a new article statin.i; tiKit tlu tribunal
If not to meet until after the close of the pleadings.

This proposition was accepted, but it was slightly modilied to ptnnit. a> an ixception,
niretings of the tribunal which might be sun to b<- necessar\ in onler \o pa>s upon ques-
tions of procedure.

riie article is drawn up as follows :
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Artulk (>5

Unless special circumstances arise, the tribunal iloe> not meet until the pie, i. Inn;.

are closed.

The Russian delegation had also proposed an anicn'Jment by a raeu expressed in iiiu.'

by the arbitrators who passed upon the dispute known as the ' Pious Fund of Califdrni.i

'

Tlifse desiderata were enacteit into law by the form given to Article 39.

Article 41 has been retained with the modification that the minutes shall be sigiml In

the president and one of the secretaries.

It is therefore drawn up in the following manner :

Article <)()

The discussions are under tlie direction of the president.
They are only public if it be so decided by the tribunal, with the assent ct ili

parties.

They are recorded in minutes drawn up by the secretaries apjx)inted by tlu [n -.

dent. These minutes are signed by ihe president and by one of the secretaries ii;

,

alone have an authentic character.

The German delegation had suggested— I have already had the honour to >t,iti it

incidentally—a new form for Articles 42 and 43 of the Convention of 1899.

This amendment brought forth a somewhat lengthy discussion which showid tlie

desire of the committee not to issue rules of such a formal character that they could not

cover all the circumstances which often arise in such a matter.

The reservations comprised in Articles 42 and 43 of the German proposal are applicaWi

,

except in the case of an agreement of the parties, only in cases oi force majeure or unfon -trn

circumstances. Mr. Lammasch remarked that it might, however, be useful for one ii the

parties to have the power to produce documents with a view to denying the allcgainn?

made during the debates by the adverse party.

Mr. Kriege replied that the project of the German delegation was founded upon a d. .-irt

expressed by eminent jurisconsults such as their Excellencies Sir Edward Fry, Mi >>r-.

Martens, Asser, etc. He believed that the reservations contained in this proposal wert

of such a nature as to provide for the majority of cases. The parties undoubtedlyhuvi t(k

absolute right to complete orally the written explanations furnished by them in ad\:inci

It is not necessary to present written documents during the debates, because th. na!

statements are set forth in the protocols.

Once the pleadings have been closed, continued Mr. Kriege, it is preferable net i

exchange further cases and counter-cases in order to avoid a useless continuation i4 tin

debates. Besides, nothing hinders the parties from replying to the last counter-i .:m-

They may even send their statements in writing to the secretaries to aid in the pr. par i-

tion of the protocol.

The committee while appreciating the value of the reasons adduced by the (limi in

delegation thought it preferable to retain the form which the First Conference had .:i\\n

to .\rticles 42 and 43. It is proper, however, to call attention to the fact that the mn^ . i

these articles has undergone a certain modification by reason of the new provision mtr-
duced in paragraph 2 of Article 63. This provision establishes a distinction betwd n tlic

cases, counter-cases, and replies, on the one hand, and the papers and document- u[)on
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which the parties rely in the cause, on the other hand. It follows that the ti rin
' papers

and documents ' used in Articles 42 and 43 no longer comprises cases, counter-cast >, dec,
but exclusively the papen and documents which the parties intend to use as a means of
proof.

Articles 42 and 43 remain in the following form ;

Akfi' le O7

After the close of the pleadings, the tribunal is entitled to refuse discussnMi of
all new papers or documents which one of the parties may wish to submit to it without
the consent of the other party.

Akticle 6.>s

The tribunal is free to take into CDnsitleration new papers or documents t(j wliu h
Its attention may be drawn by the agent> or counsel of the parties.

In this case, the tribunal has iiie right to require the produclioii of these papers
<)T documents, but is obliged to make them known to the opposite party.

Articles 44, 45, 46, and 47 gave rise to no remarks ; we therefore propose that they be
retained.

.Article Oy

The tribunal can, besides, require from the agents of the parties the production of
all papers, and can demand all necessary explanations. In case of refusal the tribunal
takes note of it.

Article 70

The agents and the counsel of the parties are authorized to present orally to the
tribunal all the arguments they may consider expedient in defence of their case.

Akticle 71

They are entitled to raise objections and points. The decisions of the tribunal
on these points are final and cannot form the subject of any subsequent discussion.

Ariicle 72

The members of the tribunal are entitled to put questions to the agents and
counsel of the parties, and to ask them for explanations on doubtful points

Neither the questions put, nor the remarks made by members of the tribunal
in the course of the discussions, can be regarded as an expression of oi)inion bv the
tnbunal in general or by its 11. rubers in particular.

Article 48 was subjected to a slight modification ; it appeared that the word
' international

'
did not accord with the thought of the authors of the Convention of

July 29, 1899 ; the tribunal is tender obligation to apply legal principles ; this idea cannot
1)0 limited.

We propose therefore the retention of Article 48, with the ..mission uf the word
' international

'
and the substitution of the words ' papers and documents ' for the word

' treaties '.

'!•

j=:
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I I Aktii 1 1 7;

Tlic Iribiin.il i> .mtliorizcil to ihrlarf it'- (omixteiitc in interprftiriK tlii- icmprntm
as wi'll as the otiur p.c|iri> hiuI ilm inin iit> which inav he invokt'ti in llic i ,im

,
;iiiil ii.

applying the i)rin(ij>|i s oi l,iw.

Tlie comnutlff iln! not tintl tlie text ot Article 49 sufficiently clear and explicit. Iln

French word ' conclusions ' may have various meanings, and the German delegation h.ii:

proposed to omit the words ' to decide the forms and time in which each party nm>!

conclude its arguments '

;
1 this proposition intended to avoid all confusion in this iinaul

We thought we could allay this apprehension by pro\'iding that it was a (luestn.n ,
1

tinal ' conclusions, that is to say, of an exact and concise summary of the claim ol . ,11 li

ol the parties and the reasons therefor. It was also understood that the tribunal slmuld

be at libt rty either to permit the presentation of these conclusions nr not to autlion/t it

even in c.ise of agreement between the parties ; they are not necessary, either, excejii in

long and complicated matters.

The new version, therefore, contains the additional word ' tinal '.

.\RruLi: 74

The tribunal is entitled to issue rules ol procedure for the conduct of tlu' case, in

decide the forms, order, and time in which each party must conclude its i.,u!

arguments,' and to arrange all the formalities required for dealing with the eviden t

I have had the honour to set forth above the reasons which led the committee to iii^t rt

in Part ITI of the present Convention two articles, bearing the numbers 23 and 24, basid

uixin Article 16 of the Franco-British project concerning commissions of inquiry.

It seems unnecessary for me to go back over those points and to show that >ini!;,ir

considerations require the introduction of these niles in the matter of arbitration— utnlt

recognizing the vital character of each of these two valuable methods of j)caceful set'h m. m
of international disputes.

Having this in mind the committee proposes the adoption of the following two artii h -

one defines the manner in which litigant Powers shall furnish the tribunal with th'' mi .^n^

necessary to the fulfilment of its task ; the other provides for the occasion when retiiiots

and notices of the tribunal would be addressed to a third Power, a signatory of tlii-

Con vent ion.

In accordance with a proposal of his Excellency Mr. Carlin, the Commission asktd tht

drafting committee to make the text of Article 76, paragraph 2, and Article 24, paragrapii 2

agree with tiiat of .\rticle 23, paragraph 2.

Article 75

The litigant Powers undertake to supply the tribunal, as fully as thev < onsidtr

jwssible, with all the information required for deciding the dispute.

Article 76

For ail notifications which the tribunal has to make in the territory of a iliiril

Power, signatory of the present Convention, the tribunal shall apply direct to tlu

Government of that Power. The same rule shall apply in the case of stei>s heiiii;

taken to f .o:ure e\'idence on the spot.

' 0« ditermmcr les fornes el dilai\ Jam lesqueh ihaqxie Pattii dnru pnndre us concluiiv».~
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•Hfd considprs them
These requests shall not b<' njccti-d unlfss thf I'owrr addrf

(if a tutiiri- to impair its sovereign rights <ir it> safety
The tribiiiMl will .lis.. [>, always intitl.d to act thnmi-h the l',.«. r in whose

trrritory ii stts.

\rtirl.' v 'aiisfd im nmarks
:
thr i ..inmitt..- therefcr.' profHiv. that it b. ntain.'d.

Artk LI. 77
When thf agents and .(niiis.l nf tli. parties have -.ubinitted all the explan itioiis

and evidence in support of their < ase the pr. >ident lie. lar-s the diseiission closed

The German delegation had pr.iix.Md the iiiM-rtion of an Article 51 a providinj;

If Uie decision requires some act in execution thereof, the arbitral sentence >hall
fix a period within which execution must be completed.

Its idea was to prevent the losing Fow.r from nullifying the results of the arbitral
iward by postponing its execution improperly, or even by refusing to carry it out. The
arbitrators will naturally appreciate the circumstances which may furnish grounds f<,r

more or less lengthy delays
; unless there is a contrary provision in the compromis. it is

desirable that some provision should guide th- tribunal, because the parties may have
neglected to provide for the limit within which the award must be carried out. or they
may not have reached an agreement upon this point.

This opinion was not shared by the majority of the committee, who believed that
a provision of this kind would go beyond the idea of arbitration. The arbitrators state the
law, pronounce the award, but it is not within their provr to regulate the execution
which is left to the good faith of the parties, and will be wit „ the province of the Goveni-
ments. By enlarging the rights of arbitrators, beyond me.iMire, we should expose ourselves
to a reduction in the number of cases of arbitration. Public interest also requires us to
avoid new discussions after the close of the debates.

It is also noted that a provision presented by the Italian delegation, which I shall have
tlie honour of stating to you later, provides that every difterence which may arise between
the parties concerning the interpretation and e.Necution of the arbitral de, ision shall so
far as the compromis does not prohibit it. be submitted to the judgemen' ,1 • ' .- sam.-
tribunal which rendered it.

Under these conditions the amendment propo>ed by the German deiegati, i », h-

urepted by the committee.

Articles 51 and 52 of the Convention of i.Soo were studied tou-.ther by t'^

The N'etherland delegation reijuestt

iif the Convention of i8()0.

Mr. Loeff set fiirth the reasons in favour of this modification, intend.. 1 t.. prev. i"
members of the tribunal from stating their dissent. This provision is. ... cording t.

opposed to one of the great fundamental principles of arbitral procedure, which r, -p
that the award shall be a final decision, omni sensii. not only in the sense that ther.
appeal, properly speaking, to a second tribunal, but also in the other sense that the . uar
shall not stir up further discussi.ms outside the walls of the tribunal.

Arbitral procedure should have the absolute onhdence of people and avoid every liiir
which might undermine it. In permitting the minority numbers t.. set forth their disset
uv revive .lutside the tribunal a dispute which sli.iuld have Ixvn intern.l within its wall

I the omission of the second paraKT.ipti i.t \v

}}'!

ill
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we optn tlu! discussions ani'W, and cxposi' ourselves to the danger o( awakening suspiri(,n>

as to the i ts of the award.

The comnuttee did not fa.l to recognize the justic e of these criticisms, while obs< rvirij;

that It would perhaps be rather severe to require that the judges, whose ideas an m t

contained in the decision, should be obliged to sign the same without being able to 1

forth their disagreement.

We hoped to obviate these difficulties by the adoption of a provision which should li.

longer imply ,1 signature of the award by .ill of the arbitrators. The president ..f tl,,

tribunal alone would sign the decision with the registrar, or the secretary acting .i«

registrar

The committee went even further, and it also proposes that you omit paragraph 2 ot

Artii I. 51, stating that the refusal of a member of the tribunal to »ak;- part in the voti

should be stated in the minutes. It wished to give the award a more anonymous
character, and safeguard the responsibility of the majority members of the fnbun.il
The award shall mention the names of all the arbitrators without making any other rcfennre
to them.

It seemed equally desirable to prox-ide that the deliberations of the tribunal >houicl

remain secret.

Here is the text which we propose for these two articles :

.Article 78

The deliberations of the tribunal take place i 1 private and remain secret.
All questions are deci<led by a majority of the members of the tribunal.

.\HTiriK 79

I he award rendered by a majority vote must sMfe the reasons on which it is Im.. J
It intitains the n.imes of the arbitnitors : it is signed by the president and 1>\ ill.

r<'i,'istr.ir or the srcretarv acting n^ rei^istrar.

Articles 5J5 and 54 having given rise to no observations, we propose that they be ret.iino'l

ARTirLE 80

The arbitral award is read out at a public sitting, the agents and counsol o
the parties being present or duly summoned to attend.

Article 81

Till arbitral award, duly (ironounced and notified to tlu- agent- of th.' Iifi'if
parties, settles the dispute definitively and without appeal.

The Italian delegation proposed to insert an Article 54 a, the scope of winch I hnv,
already had the honour to ,tate to you. It is the duty of the tribunal which pronouncid
the award to pass upon disputes which may arise in the interpretation or appiir.ition
thereof.

The committee thought it necessary to except the case where the compromia cxcliKk;
this recourse, and accept, on this point, an aniendment proposed by Mr. Lammasih.

It was not. however unanimous in adopting this new proposition
; the British di idea-

tion expressed the opinion that if the <iuestion is not detenuined bv'the compromi-^ it >

%
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AkHIIKAiKA l'l«)( IDIKK
t ^t within thf scop*' of t)w arbitral iribun.il to pas> iijxiii th.

»...ch it ha.t made.

Any difformcc upon fins matter should bf the subj. < t of anoth, r arbitr..ti.,n
Thi- new artiilo adopted by the lommitf.r would ther.for.' U- as follows

:

Article «j

.h ^r^','''?""'
ansinR l^-tween the parties as to the interpretation ,,nd .xr.rt.o,, ofthe arbitral award shall, m, f.,r as the compromts does not ir.v, nt it l,,- sul i . tthe .leciMon of the tribunal which pronounced it.

-uim.itt. .1 to

The Russian delegation ri(|ue>ti(l tin oini-ion ol Artn 1. =55

In iw, ..s in 1809, his Excellencv Mr. Marten, was a decided opp„n. nt o, ,1,,. nvs.on
of arbitral aw'ar.ls as contrary to the very idea of arbitration In support of hi, view I,,-nhed upon the r«« expressed by the memb^Ts of the tribunal constituted l.v virtu.. of
t „ treaty of Washington. May 22, u^oz. who demanded ' that tfie lea,t po.Mble u.e of
tl.. power granted by Article 55 of the Hagu. Convention be made m the coLr,m,s '

Theemment junsconsult stated, in the first place, that arbitration had for its principal
object the termination of a dispute. Revision would therefore nin contrary to this purpose
since It permitted the litigant Powers to perpetuate the dispute

1 f *'

In the second place he called attention to the fact that none of the four decision, v-.t
rendered by the Hague tribunal had given rise to a demand for revision

\ou know, gentlemen, that this opinion has b^en objected to in the subcommis-,,,,,
1

w.is said that the only purpose of arbitration is not to terminate a dispute •

it is above
all a means of arranging, by apreem. nt, a dispute left to the judgement of freelv chosen
arbitrators. Everything here depends upon the willingness of the parties, Whv depnvethem of recourse to revision ?

. 1
" »

<

A tribunal may be deceived. New facts, unknown at the time the decision was
r. ndered may appear, and it would be regrettable not to be able to avail oneself of them
to revise the award.

Far from being opposed to the nature of arbitration, revision is of its verv e~M n, eThe fundamental principle of arbitration is freedom
; the omission, pure and "simpl.. .fArticle 55. which was a compromise provision in i8qo. ^,nxM not depriv States of n'ou'rsr

to revision, because they will remain free to provide for it in the combromi.

inrJtlinTT'I'T
^"'- "''^ '^""^ '' ""'•'* '° ''""'^ '''" cliscussion

;
,t was unannuous

in ret.iining Article 55 in its present form.

lemand thi' revision of the

Article 83
The parties can reserve in the compromis th.> right t.

award. '^

be !d,ireise>r.o H,'' ','"'r 'I'^'lK ' ^^iP"'^**"" «<' ""' "-""trarv. ,he ,lem,,„,l must

n tt u'round of h
"' '"^"',^ pronounced the awanl. It c,.n only be ma.l,.ntnt ground of the disrovery of some new fact which is of a nature 'to exercise

:..'':•'- :r '"«":"'; "P"." '^e award .ni.l which, at the t.m.. the diseussio , w,. dosed

ProceeT.'^V'^'
'"^""''' '""' '" ^'"'

P^^^'^ ''^'""".hn.- the revision.

evnr^, iv r
^'1 '?'"'"" '"" ""''' '"' in^'i<»f''i ^v a derision of the tnbunal

W .-d in ;h
"^ "'r

''•'"""''
'1 "" "'"• ^'''- ro.-oenizin^ in U -he ,-hnrac?er

,roun'l
Pnred.n,' paragraph, and decl„nn.. the demand ,elmis>ibK. on ihi,

TUr,o,„pr„m:s Uxr- th- penod within whe li -hr 'rni.,n ! i.,,- n vi^mn mu.t b..made.

' : i' i!
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Article 56 was not modified essentially ; it was only slightly changed in matters of form,

for the reason that there might be an arbitration without a cotnprontis. It therefore apixars

in the following form :

Article 84

Thi" award is binding only on the Parties in dispute.

When there is a question .is to the interpretation of a convention to which Power-
other than those in dispute are parties, the hitter inform all the signatory Powirs jn

good time. Each of these Powers is entitled to intervene in tlie case. If one or iimn

avail tliemselves of this rigiit, the interpretation contained in the award is f(\n.i\\\

binding on them.

.\rticle 57 was not modified ; here is the text :

Article 83

Each party pays its own expenses and an equal share of the expenses oi tin-

tribunal.

; u

M

f

I

Chapter IV'.

—

Arbitration by Summary Procedure

The French delegation submitted to the Conference a plan complementary to tin

Hague Convention of July 29, 1899.'

This proposition, in the xnew of its authors, is not intended now to replace the (dn

vention of 1899 generally, but to adapt the principles of this treaty to the setthnitnt

of difficulties of a technical nature, of a slightly different kind from those whidi the

plenipotentiaries of the First Peace Conference really had in mind. Recourse to this torm

of procedure is naturally subject tn 'he agreement of the parties.

It deals with disputes requiring a more simple, rapid, and less costly procedure than

that which was organized by the Hague Convention.

It may also be necessary in the decision of certain disputes, to call upon peopli of

different attainments from those which dictated the selection of arbitrators who appiar

upon the list of the Permanent Court of Arbitration. Recourse will then be h.ul to

specialists, who would not be thought of for the general list at The Hague, but wlm will

have special or technical knowledge indispensable to an understanding of the disputr

The committee highly appreciated the advantages which this plan presents for the

quick solution of international disputes, and it proposes to you to make it the object il thi

fourth chapter of the Convention of 1899 entitled ' Arbitration by Summary Proceciun

The text which was submitted to us had the form of a separate arrangement, t<i -omt

extent complete in itself, and containing all the provisions necessary to regulate arbitr.itiin

by summary procedure. Upon making this plan a chapter in the Convention fcr th>

pacific settlement of international disputes, certain provisions become unnecessary, kmf
already contained in the Hague act. We therefore propose that you omit Articles i. 7, i^

Article i had to be revised by reason of the position which the plan took in the ("oiivin-

tion. This is the new version :

.\rticle 86

With a view to tadlit.itiiig tlie wdrking of the system of arbitration in ili^i iitr-

admitting of a summary procedure, the signatory Powers adopt the followiiii; rui^v

which shall be observed in the absence of other arrangements and subjcit i" tin

reservation that the provisions of Chapter III apply so far as may be.

' I'liit, p. 4(17.
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Article 2 of the French plan provided that the parties should select as arbitrators
pereons from among their own ressortissarUs. This proposition was not agreed to by tiie
committee, and complete liberty has been left to the parties in the choice of arbitrators

Two methods appear for the designation of the umpire, in case there is disagreement
between the parties.

The French delegation thought it simpler and more expeditious to give to each of the
arbitrators the power to name a candidate, the umpire to be chosen from them by lot
Mr. Lammasch.on the contrary, proposed the selection of three candidates, and considered
this arrangement of a character to diminish the risks of a partial judgement.

The committee supported a measure between these two, providing for the nomination
of two candidates.

The third paragraph of Article i was omitted, the number of three arbitrators appearing
more appropriate han live in this summary procedure. The parties will also always have
the riKlit to take advantage of the provisions of Article 56 above.

This, therefore, is the text which we propose for this article of the French proposition :

Article 87

.h„f'f"^»''^"Jf
''''"'"''' '" '''"P"**" appoints an arbitrator. The two arbitratoi^thus selec ed choose an umpire. If they do not agree on this point, each of them

^Zist^is^^^^
the numbers designated by either of the parties and not being

.rumlTr: -slt'^rned^vh" '

"""^' "' '''' '"'''''''''' *'>"^ P-P«-^> ^'-» ^

of vlJes."'"'"'""
^'''''''' "^'' '^' '"''""'''• '"'^''^ «'''''' **^ ^'-"^"'"^ by a majority

.\r icle 4 of the plan for summary procedure was modified by the addition of the words
.n de.ault of previous agreement ' to except the case where the compromh itself may haveaoterniined the time for the tiling of cases.

".\ "av(

In the minds of the authors of this plan we have only to consider the .lelivery of cases
the tribunal having the right to exclude counter-cases.

The article is therefore drawn up as follows :

Article 88
In the absence of any previous agreement, the tribunal, as soon is it is former)-ttles the time within which the two parties must submit the^ respect.vl^ases t , .t.'

Articles 5 an.l b of the 1-rench proposition caused no objection. Here is th.. t. xt :

Article 8q
Kach party is represented before the tribunal by an agent who serves ,• ,nf rrn.'diary between the tribunal and the Government whidi appointed |.im

^

^

Article ijo

.nti!/"'.
f'^'^fl'nR** ^'« conducted exclusively in writing. Each party however is

rieht to'd n^ "'i ""'T''',
""'^ "^P'-"^ ^'^•^""'- 'l'^*-' 'ribunll K s. o ts parhe nght to demand oral explanations from the agents of the two parties is wellaJfrom the experts and witnesses whose appe-arance m Cour^.t m".! a.ns.der uselLr

pr.in,'f!n ^'''vv',""; '"VV "^ '^^ ^"°"^'^^"'-°" "f J"'y 29. 1800, w..re retained m their
nt fonn. We believed that the Drafting Committee should moclifv them as demanded

^y the provisions of the Final Act of the Conference
Uli'J.6

!i' !ll

''i

'if'n!
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general provisions

Article 91

The present Convention shall be ratified as speedily as possible.
The ratifications shall be deposited at The Hague.
A proccs-verbal shall be drawn up recording the receipt of each ratification, m ;

a duly certified copy shall be sent, through the diplomatic channel, to all the Pdwi r^

which were represented at the International Peace Conference at The Hague.

Article 92

Non-signatory Powers which liuw Ix'cn represented at the International Peace (Ln
fcrence may adhere to the present Convention. For this purpose they must maki
known their adhesion to the contracting Powers bv a written notification addressed
to the Netherland Government, and by it communicated to all the other contractins
Powers.

.Article 93
The conditions on which the Powers which liave not been represented at the Inti-

national Peace Conference may adhere to the present Convention shall form tin

subject of a subsequent agreement between the contracting Powers.

Article 94
In the event of one of tlie high contracting parties denouncing the present ( un-

vention, this denunciation would not take effect until a year after its notification made
in writing to the Netherland Government, and by it communicated at once to all ihi

other contracting Powers.
Tiiis denunciation shall have effect only in regard to the notifying Power.
In faith of which the plenipotentiaries have signed the present Convention an<;

liave affixed their seals thereto.

Done at The Hague, the ... in a single original, which shall remain deposited m
the archives of the Netherland Government, and copies of wliicii, duly certified, -h.ill

be sent through the diplomatic channel to the contracting Powers.

When the Convention was voted upon as a whole, his Excellency Turkhan Pasha sjx k.

a? follows :

The Ottoman delegation declares, in the name of its Government, that aIuj.

it is not unmindful of the beneficent influence which good oflices, mediation, cm
missions of inquiry and arbitration are able to exercise on the maintenance ol tin

pacific relations between States, in giving its adhesion to the whole of the draft, it d.., -

so on the understanding that such methods remain, as before, purely optional ; it 1 ..uli

in no case recognize them as havint; an obligatory character rendering them >U!
ceptible of leading directly or indirectly to an intervention.

The Imperial Government proposes to remain the sole judge of the orci^ion-
when it shall be necessary to have recourse to the different proceedings or to .ecept
them without its determination on the point being liable to be viewed bv the si^ii.e

tory States as an unfriendly act.

It is unnecessary to add that such methods should never be applied in (mm - i:

internal order.

The entire Convention as revised was unanimously adopted.
We believe it useful to give, in tabular form, arranged in two columns, the il!,ini:t-

made by the Commission in Part IV <jf the Convention of July 29. 1899, for the [Luitu

Settlement of international disputes.

Mf
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PART IV.-INTERNATIONAL ARBITKAirON

Convention of July 29, 1899 Text Proposed by the Commismon

Chapter l.-The System of Arbitration Chapter l.-The System of Arbitratv.n

Article 15 Article 37
International arbitration has for its object International arbitration has for its obiortthe settlemen of disputes between States the settlement of dispmes between SUes

oasis oi respeci lor law. basis of respect for law.
Recourse to arbitration imp'ies an etv^ai^e-

ment to submit in ^ood faith to the arttlral
award.

Articli; K)

In questions of a legal nature, and . spe-
cially in the interpretation or application
of international conventions, arbitration is
recofoiized by the signatory Powers as the
most effective and at the same time the
most e(iuitable means of settling disputes
which dipliimacv has failed to settle.

Article 17

The arbitration convention is concluded
lor questions already existing or for ques-
tions which may arise eventually.

It may embrace any dispute or only dis-
putes of a certain category.

.\rticle 18

The arbitration convention implies an
engagement to submit in good faith to the
arbitral award.

Article 38
In questions of a legal nature, and esp, -

cially in the interpretation or application
of international conventions, arbitration is
recognized by the signatory Powers as the
most effective and at the same time the
most equitable means of settling disputes
which diplomacy has failed to settle.

Consequently, it uvuld be desirable that, in
disputes about the aboi'e-mentioned questions
the signatory Powers, if the case arise, have
recourse to arbitration, in so far as cicnm-
stances will permit.

.Article 31)

(Xo change.)

^\-m

I '.

ij v.

Article 19

Independently of general or private
treaties expressly stipulating recourse to
arbitration as obligatory on the signatory
i^owers these Powers reserve to themselve's
ttie right of concluding, either before the
ratification of the present act or later, new
agreements, general or private, with a view
to extending obligatory arbitration to all
cases which they may consider it pos,Mble to
^'ibniit to it.

»- v lu

Articli: 40

(N'l) change
)

A a 2
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Chapter II— /Ac Permanent Court of
Arbitration

Article 20

With the object of facilitating an imme-
diate recourse to arbitration for international
(lilterences, which it has not been possible
ti) settle by diplomacy", the signatory Powers
undertake to orgai. • I'-rmanent Court
of Arbitration, acces. bi, at all times and
oiH'rating, unless otherwise stipulated by
the parties, in accordance with the rules of
jTiK-edure inserted in the present Conven-
tion.

Article 21

The Permanent Court shall be competent
for all arbitration cases, unless the parties
agree to institute a special tribunal.

Artk'LF 22

.\n International Bureau, established at
The Hague, serves as registry for the Court.

This Bureau is the channel for communi-
cations relative to the meetings of the
Court,

It has the custody of the archives and
((inducts all the administrative business.
The signatory Powers undertake to com-

nnunicate to the International Bureau at
The Hague a duly certified copy of any con-
ditions (if arbitration arrived at between
them and of any award concerning them
delivered by a special tribunal.

riuy undertake likewise to communicate
to the Bureau the laws, regulations, and
documents eventually showing the execution
of the awards given by the Court.

.ARTICLK 2J

\Mthin t!ie three months following its

r.ititicatinn of the present act, each signa-
tory Power s'.iall select four persons at the
most, of known competencv in (juestions of
international law, of the highest moral
reputation, and disposed to accept the
(hities (if arbitrators.

Tile persons thus selected shall be m-
scribed, as n.-.nibt rs of the Court, in a list

which >tiall be notilied to all the signatory
Power- b\- the Bureau.

Chapter II.- -The Permanent Court
Arbitration

Article 41

(No change.)

Article 42

(N(» change.)

Article 43

The Permanent Court has its seal ,if

Hague.
An International Bureau servi^s as r. -1

for the Court.

This Bureau is the channel f</r conini
cations relative to the meetings oi

Court.

It has the custody of the archives and >

ducts all the administrative business.
The signatory Powers undertake to c

municate to the Bureau, as soon as /xas;

a duly certified copy of any conditic-i;

arbitration arrived at between them nv
any award concerning them deliver il 1

special tribunal.

They likewise undertake to comnumn
to the Bureau the laws, regulaticii-. .

documents eventually showing the 1 \'

tion of the awards given by the Court

Artklk 44
Within the three months U<\\<>\\i

ratification ot the jiresent act. eaih
tory i'ower shall S(>lect four person-
most, of known competencv in ()U( >t

international law, of the higlu >t
reputation, and disposed i) ,11.

|

duti(>s of arbitrator

The pers(jns thus selected ^liall

scrilx'd, as members of the ( ourt. m
which shall be notiticd to all the Mt,'i

Powers by the Bureau.

y; I

•trv

1:^
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'T^-«i' .^

Any alteration in the list of arbitrators is

brought by the Bureau to the knowledge of
the signatory Powers.
Two or more Powers may agree on the

selection in common of one or more mem-
bers.

The same person can be selected bv differ-

ent Powers.

The members of the Court are appointed
for a term of six years. Their apiM)intments
can be renewed.

In case of the death or retirement of a
member of the Court, hi> place shall be
tilled in the same way a- lie wa- app<iinted.

Anv alteration m the li,t of arbitrators is
brought by the Bureau to the knowledge of
the signatory Powers.

Tw(j or more Powers mav agree on the
>election in common of one or more mem-
bers.

I he >ame person (an be selected bv
iJltterent Powers.

The members of the Ccjurt are app(,inted
for a term of six wars. Their appoint-
ments can t)e renewed

In case of the death or ntiniiient <it a
member of the Court, hi> pla.e shall be
nlled in the ^ame wa\- a> he wa, app,)inte<l
and for a fresh pertod of six \-car>.

.\RTIri.E 24

When the signat(jry Powers tleMre to have
r. oMir-e to the Permanent Court for the
Mttlement of a difference that has arisen
between them, the arbitrator-^ called upon
to form th.- comprtent tribunal to decide
!hi- difference must be chosen from the
general li>t of members of tfic Court.

Failing the composition of the .irbitration
tnl)'inal by direct ai/reement of thr partu ~.

thi toMuwing course is pursued :

l-Jach party appoints two arbitrators, and
ties,- ti'gether choose an umpire.

If thr votes are e(jual, tlie choice of the
iimpirr IS entrusted to a third Power,
-1'

.
t.'d by the p.irties b\- 1 ommon accord.

'

If an agreement is not irrived at on this
-Hhject, each partvselects a different Power
and the choice of the umpire is made in
'"nMrt by the P.iwers thus selected.

.VrTK LE 45
When the sign.itorv Powers wish to

have recourse to the Permanent Court for
the .settl.'nient of a difference that has
ansen between them, the arbitrators called
upon to form the tribunal toinpitrnt t .

deride this difference must be chosen from
the tr.'neral list of members of the Court.

I-aihn;,' tlie cuniposition of the arbitra-
tion tribunal li> .igreenient of the parti.s^
th< lollowing course is pursued :

i-.ach party appoints tuo arbitrators ifuhom one only can he its ressor/i'^sani nr
iliosen from amoni; the persons selected hv
It as members of the Permanent Court. These
arbitrators together choose an umpire.

If the votes are equalh' divided, t he choice
of the umpire is entrusted to a third Pow.r,
selected by the parties by common accord.'

If an agreement is not arrived at on thi-;
subject, each p,rty selects a different Powvr,
and the chrnce of the umpire is made in
concert In- the Powers thus selected.

//, htt/in: two months' lime, these t.co
I'ouers cannot come to an ai;reemenl. each '/
them presents two candidates taken from the
hst of members of the Permanent (Hurt, exclu-
sive of the members selected by the liti-,iKt
parties and not beini; rcssiirtissants of eitkr of
them. Which of the candidates thru presented
shall he umpire is determined I'v /"/.

I hi' tnbiinal bi'ing thus composed the
parti.

, noffy to the Bureau th.^ir determma-
ti"n to have recourse to the Court and the
''• "iH.- of the arbitrators.

.\rtki.i 40

The tribuii.il beini; composed as ])ro-
vioed in the pn-ceiliniz article, the [)arti(>s
notity to the International Bureau as snnn
as possible their determinatior to have
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The tribunal of arbitration assembles on
the d<Tte fixed by the jiarties.

The memlx^rs of tlie Court, in the dis-

charge of their duties and out of their own
country, enjoy diplomatic privileges and
immunities.

recourse to the Court, thr text of the i. »,..

promts, and the names of the arbitrators

The Bureau also communicates idtlwH;

delay to each arbitrator the ciimpriniii\ an:i

the names of the other members of the trihuna.

The tribunal assembles on the date tixei-

by the parties. Th' Bureau makt\ ik

necessary arrangements for the meetii.

The members of the tribunal, in tlir

exercise of their duties, and out of tlinr owt

country, enjoy diplomatic privileges .md

immunities.

h M
>'

*'fi

1 -F!

li

Ariicle 25

The tribunal of arbitration sits ordinarily

at The Hague.
Kxcept in cases of necessity, the place of

session can only be altered by the tribunal

with the assent of the parties.

Article 26

The International Bureau at The Hague
is authorized to place its premises and its

staff at the disposal of the signatory Powers
for the operations of any special board of

arbitration.

The jurisdiction of the Permanent Court
may. within the conditions laid down in the
regulations, be extended to disputes be-
tween non-signatory Powers, or between
signatory Powers and non-signatory Powers,
if the parties are agreed to have recourse to

this 'ribunal.

Article 27

The signatory Powers consider it their

duty, if a serious dispute threatens to break
out between two or more of them, to remind
these latter that the Permanent Court is

open to them.
Consequently, they declare that the fact

of reminding the parties at vanaiici- of the
jircivisions of the prtsent Convention, and
the advice given to them, in the highest
interests of peace, to have recourse to the
Permanent Court, can only be regarded as
in the nature of good offices.

Article 47

The International Bureau is autlinnze:

to place its offices and staff at the dispose

of the signatory Powers for the use nf arv

special board of arbitration.

The jurisdiction of the Permanent ("i;;n

may, within the conditions laid down ;r.

the regulations, be extended to disputr;

between non-signator}' Powers or Ntw, -

signatory Powers and non-signatorv PDWrr-

if the parties are agreed to ii.ive recourse t

this tribunal.

Article 48

The signatory Powers consider n tt. .•

duty, if a serious dispute threatens to breai^

out between two or more of them, to rtni:r.:

these latter that the Permanent C^'un •

open to them.
Conse()uently, they declare that tin :;-

of reminding the parties at variann r
•'.-

provisions of the present Convention. ,;:

the ad\-ice given to them, in the Inchei'

interests of peace, to have recoursi- t^ rhr

Permanent Court, can only be reuii K i -

in the nature of good offiics.

In case of dispute between tii'o I'd:, i-rs •:

ofthem can always address to the Intcrv.Mi <i

Bureau at The Hague a note cvntd:K\n: :

declaration that it would be ready to sir '>»:i.' .•';:

dispute to arbitration.

The Bureau must at once inform lih-
.•'..

Power of the declaration.

JL J

\l
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Article 28

A Permanent Administrative Council,
I omposed of the diplomatic repnsentatives
of the signatory Powers accredited to The
Hague and of the N'etherland Minister for
Foreign Affairs, who will act as president,
^hall hi' instituted in this town as so(jn as
p<.>ssible after the ratification of the present
ict by at least nine Powers.
This Council will be charged with th-

establishment and organization of the Int< r-

national Bureau, which will be under its

direction and control.

It will notify to the Powers the constitu-
tion of the Court and will provide for its

installation.

It will settle its rules of procedure and
all other necessary regulations.

It will decide all questions of adminis-
tration which may arise with regard to the
operations of the Court.

It will have entire control o\er the
appointment, suspension, or dismissal of the
oti.dals and employees of the Bureau.
L will fix the payments and salaries, and

'.ontrol the general expenditure.
\t meetin,ep duly summoned the presence

of five members is sufficient to render valid
the discussions of the Council. The deci-
sions are taken by a majority of votes.
The Council communicates u> tlu- signa-

tory Powers without delav the retaliations
adopted by it. It addres-es to them an
annual report on the labours of the Court,
the working of the administration, and the
expenditure.

.\RTICtE 29

The expenses of the Bureau shall be
borne by the signatory Powers in the pro-
portion fixed for *he International Bureau
of the Universal Postal Union.

Article 49
A Permanent Administrative Council

conifwsed of the diplomatic representativt-i
ot the signatory Powers accredited to The
Hague and of the N'etherland Minister f(,r
1-oreign Affairs, who will act as president
shall be instituted in this towTi as soon as
possible after the ratification of the present
ict by at le.ist nine Powers.
Thi- Council will be charged with the

establishment and organization of the
International Bureau, which will be under
its direi;tion and control.

It will notify to the Powers the constitu-
tion of the Court and will provide for its
installaticjn.

It will settle Its rules of procedure and
all other necessan,' regulations.

It will decide all questions of administra-
tion which may arise with regard to the
operations of the Court.

It will have entire control over the aj)-
pointment, suspension, or dismissal of the
officials and employees of the Bureau.

It will fix the pajTOents and salaries, and
control the general expenditure.
At meetings duly summoned the presence

of nine members is sufficient to render valid
the discussions of the Council. The >h -

cisiciii5 are taken by a majority of votes.
The Council communicates to the sigi,,

tory Powers without delay the regulation-
a.iopted by it. It shall pnsent to them
an annual report on the labours of the Court
the working of the administration, and the
expenditure. Thereportlikeuise shall contain
a rcsunti oj what is importantin the documents
communicated to the Bureau bv the Pesters in
virtue of Article 43, paragraphs 5 and (\

Article 50

The expenses of the Bureau sh;dl be
borne by the contracting and adhering
Powers in the proportion fixed for tho Inter-
national Bureau of the Universal I'nstal
Union
The expenses to be charged to the adhering

Pouers shall he reckoned from the date <m
which their adhesion comes into force.

h :1

ilP'jl
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Chapter III.

—

Arhilralion Procedure

Article 30

With a view to t-ncouraK'ng the (lcveh)p-

ment of arbitration, the si(»natory Powers
have af,Teeil on the following rules, which
shall he applicable In arbitration proce-

dure, unless other rules have been agreed
on by the parties.

.Article 31

The Powers who have recourse to arbitra-

tion si^n a sjH'cial act (comf>romis), in which
are clearlv iletiiied the subject of the dispute

and the ext'nt of the arbitrators' jx)wers.

This act implies an enf,'ageiTient of the i)ar-

ties to submit in good faith to the arbitral

award.

Chapter ll\. ^Arhitratinn Pmccdur,

Artk LE 51

(No change.)

/',

.Artule 52

icrs hhicli liiivr rcrnnrsf tn ,trl'i'.tjTin-

tion sif;n a spicial act ((()W/>ri»«i.s). in „/;,.,

art' defined the subject of the dispute, tin h»:

111Icued far appulnlinf; arbitrators, tli, irriv

order, and time in uhieh the eomniiiiiiuiii 1

referred to in Article (>
i of the preseul '1

vention must be made, and the amount rf ;l:

sum which each parly must deposit in ii.i: .11:

to defray the expenses.

The compromis likeuise shall dr/iii,.

there is nccasi:>n, the manner of appniniu:.

arbitrators. a)iy special p<>wers u'hicli nu
eventually belonf^ to the tribunal, ulhr,'

shall meet, the lanfiiiaf^e it shall use, iiu.i ti:

laniiuai;es the employment of which shall '

authorised before it, and, f;enerally spi.ikv:,

all the conditions on lehich the pari:, •, jr-.

ai;reed.

Artici.e 53

The Permanent Court is competent ! ;'

the compromis, if the parties are at^reeJ : In

recourse to it for the purpose.

It is similarly competent, eien if the r,::t,-:

is only made by one of the parties, wh-.n 1

attempts to reach an understandim: tr.t, -i-j-

the diplomatic channel have failed, in ;

case of :

I. A dispute covered by a general Ir, ir

arbitration concluded or reneued u(t,r

present Convention has come into forci. c

providin.i; for a compromis in all Ji^pu'.-

and not either explicitly or implicitly eXiiuJiK,

the settlement of the compromis fr-'W. :h.

competence of the Court. Recouise i\ii:<i
'

hoicever. be had t:< the Court if the other t-.o:

declares that in its opinion the dispute <!r: s k .

belouf; to the catei^ory of disputes jehieii i.ci
•

submitted to oblii;atory arbitration. ;ii.'
-

the treaty of arbitration confers up n .:

arbitration tribunal the poit-er of ,iu\j-<^:

this preliminary question ;

(II
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Articlk ;iz

The iluties of arbitrator may \>v i onfcrrtd
un (int- arbitrator alone or on several arbitra-
tor' selected by the parties as tluy please,
or chosen by them from the members of the
Permanent Court of Arbitration established
hv tlie present act.

Failmp the composition of the tribunal
by direct agreement of the partie-, the
following course i> pursued :

Each party appoints two arbitrators, and
these latter together choose an umpire.

If the votes ar. etjually dividrd the choice
(1 the umpire is entrusted to a third Power,
Hln-tcd by the parties by common accord.

If an agreement is not arrived at on thi.-

Mibject, each party Mlect> a different Power,
and tilt- choice of the umpire is made in
concert by the Powers thus selected

.

2. A dispuW artsmn Jrum umtratl dchla
claimed ]rnm one I'oucr hy awither fo-^cr as
due to lis riworliwaitl',. and )i>r llu- st-ttlemenl

nf uhich the offer „/ ar>,itratutn has heen
accepted. 77ms arra>iL;enunt is nut applicable
ij acceptance is suhject to the condition that
the ci'mpmmis should he settled in some other
uay.

Artki.i 54
In the cases lontempLitcd m the preceding

article, the inmpr,,mis shall he settled hv
a commission consistnii: if free mcmhers
selectid in the manner arranr;ed l^r in
Article 4>i. parasraphs ]-t>.

1 he fifth memher is ex nfhiv president <f
the I cwmissii/ii.

Arikm. 55

1 he duties ot arbitrator may be coiiti rn

d

on one arbitratoralone or on sevir.d .irhitra-
tors selected by the parties as the\' please,
or choM n by them from the members ni the
Permanent Court of Arbitration estabhsli,,!
bv the present act.

Pailing the coin|«)sition of tin- tribunal
by a^'reemeiit of the parties, the c.'ur.-,e

referred to in Article 45, parai^raphs j-o, ir,

pursued.

I '

Article 35
\V)ien a sovereign or the chief of a State

i> chosen as arbitrator, the arbitration pro-
cedure 15 settled bv him.

.\RTiri.i.; 51,

(No I lianL^e.)

Article 34
The umpire is ex officio president of the

tribunal.

When the tribunal does not include an
iimpire, it appoints its own proident.

Article 5;

(No change.)

.\RTI' II 5S

n hen the compr.mi'. is settled h\ a com-
mission, (is contemp'.ated in Article 54, and
in the ahsence if tin ii^reenhnt to the contrary,
the commisMon itself shall f'rm 'he cirhilra-

lion trihiinil.
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Article 35

In case of the death, retirement, or dis-

ability from any cause of one of the arbitra-

tors, his place is filUd in the same way as he

was appointi'il.

Article 3b

The tribunal's place ot session i selected

selection the
i place

by the partiis. Vailing tlii

tribunal sits at The Hague.

The plate thus fixed cannot, except in

case of necessity, be altered by the tri-

bunal without th< assent of the parties.

Articie .57

The parties are entitled to appoint de-

legates or special agents to attend the

tribunal to art as intermediaries between

themselves and the tribunal.

They are further authorized to commit

the defence of their rights and interests

bifore the tribunal to counsel or advocates

appointed by them for this purpose.

Article [38

The tribunal decides on the choice of

languages to be used by itself, and to be

authorized for use before it.

Article 39

As a general rule arbitration procedure

comprises two distinct phases :
pleadings

and oral discussions.

The pleadings < (insist in the communi-

cation bv the respective agents to the

members" of the tribunal and to the

opposite party of all printed or written acts

and of all documents contaming the grounds

relied on in the case. This communica-

tion shall be made in the form and within

the time fixed by the tribunal in accor-

dance with Article 49.

Article 59

(No change.)

Article 60

The tribunal sits at The Hague, unlo-

soiiie other place is selected by the parties.

The tribunal can only sit in the ttrrthty

I J a third Pouer with the latter' s ionsent

The place of meeting one, fixed cannvl 't

altered by the tribunal, without the asMiit

of the parties.

Article 62

The parties are entitled to apiHunt

special agents to attend the tribunal t(i .it

as intermediaries between themselve> ,i.nd

the tribunal.

They arc further authonzed to tommit

the defence of their rights and intenti

before the tribunal to counsel or advotatt>

appointed by them for this purpose.

The members of the Permanent Court may

not act as agents, counsel, or advocates except

on behalf of the Power which appointed thm

members of the Court.

Article 61

If the question as to what language> are

to be used has not been settled by the com-

promis, it shall be decided by tfie tribunal.

Article 63

As a general rule, arbitration promlun

comprises two distinct phases: \uitiii.

pleadings and oral discussions.

The urittcn pleadings consist in tht ufl

munication by the resjjective agent- tv tin

members of the tribunal and the opposiu part}

of cases, counter-cases, and, if necessary, fj

replies ; the parties annex [thereto ail piipcn

and documents relied on in the case. 'Ihis

communication shall be made either dtrectiy

or through the intermediary of the Inter-

national Bureau, in the order and uiihirt the

time fixed by the compromis.

The time fixed by the compromis niaV

be extended by mutual agreement liy th'
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The ilisnissions ri insist in the oral de-
velopment bofore the tribunal of the ar^u-
ments of the parties.

Artici.k 40

Every document produced by one party
must be communicated to the other party.

Articlk 41

The discussions arc under the direction of
thr president.

Ihey are only public if it be so decided by
till tribunal, with the assent of the parties.

They arc recorded in the minutes drawn
up by the secretaries appointed by the
president. These minutes alone have an
authentic character.

Article 42

After the close of the pleai lings, the tri-
bunal is entitled to refuse discussion of all
new papers or documents which one of the
parties may wisi. to submit to it v '.out the
consent of the other party.

Article 43
The tribunal is tree to take into considera-

tion new papers or documents to which its
attention may be drawn by the agents or
couns<l of the panies.

In this case, the tribunal has the right to
re(iuire the production of these papers or
documents, but is obliged to make them
known to the opposite party.

Article 44
The tribunal can, besides, require from

the agents of the parties the production of
all paiicrs, and can demand all necessary
explanations. In case of refusal, the tri-
bunal takes note of it.

parties, or by the tribunal when the latter
considers it necessary fi.i the purposi- of
reaching a jus* dt-cision.

The discussions consist m the oral
development b« fore the tribunal of the
arguments of the parties.

.Article 64

Every document produced by one party
must be communicated to the other party
in the form ..f a duly eertihed r:i()y.

Article 65

Unless special circumstances arise, the
tribunal shall not meet until the pleadinf^s are
closed.

Article b6

The discussions are under the contrci
the president.

They are only public it it be so decided by
the tribunal, with the assent of the parties.
They are recorded in minutes drawn up

by tlie secretaries appointed by the presi-
dent These minutes are signed by the presi-
dent and by one of the secretaries'and alone
have an authentic chara<tcr.

Art

(No ci

Article OS

(No change.)

Akticli; Om

(No chani;e.)
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Ahtrlk 45

The agrnl^ .ind lounscl of tlic partip<« are
iiuthonz»'<l to pri'srnt orally to the tribunal
all the arnumi'nts thi'V m.iy I'onsidtT rx-

pcdicnt m lii-ffiiir of their case.

Artk I.I-; 4(1

They lia\r tlir rii:lit to raise objections

and |)oiiits I'lie ileei^mns of the tribunal

on those ixmits ,ire tui.il, and cannot form
thr siibjet t of any >iibse(]upnt discussion.

Akiii II. 47

The inenilier- of the iribiiii.il .ire entitled

to put .(iie^lioiis to the ,1^'ents and counsel

of the parlies, and to .i-k tin in for explana-
tion^ on iloiihlful i)oiiils

Niither the (|ui stions i)iit.nor the remarks
made liy niemlxrs <•< ihe tribunal in the

course of the disc us»iuiis.( an Ir' regarded as

an expression of opinion by the tribunal in

general, or by its members in particular.

.\Rri( I.I- 4.S

The iribunal i-^ authorized to dei lare its

comiKtenii- in int<rpretin(4 the inmpromis
as Will a^ the otiier treaties which may be
invoked in the lase, and in ajiplyinfj the
principles of international law.

Akiu II 41

)

Till- tribunal i> entitled to issue rules of

pidiedure for the conduct of the case, to

<!e( ide the forms and periods within which
ea'h party must conclude its ar^;unients,

and to arr.int,'o all the formalities reijuired

for dealin;; with the evidence.

Akticlk 70

(No Chanel'.)

Articlk 71

(No change.)

AKtKLl. 7J

(No change.)

.Xrticlf 75

The tribunal is authorized to decLio ii>

comix'tence in interpreting the ci>mpr<iiiih

as well as the other pupt'rs and iluiiinnil^

which may l)e invoked in the case, .m.l 111

applying the princi|)les of law.

Article 74

The tribunal is entitled to issue nili - "t

procedure for the conduct of the ca^i t..

decid'^ the forms, order, and time in uhith

each party must conclude its Ana/argunu nt-

and to arrange all the formalities ni|uirii!

for dealing with the evidence.

I,
Artulk 75

Till- litigant par/its undertake to sitppiv

tribunal, as fully as they consider /xlsm'

uillt all the information required for dei i ii

the case.

Article 7b

l-'i'r all notifications which the tribiiiud

to make in the territory of a third /'

signatory to the present Convention. Ilu

bimal shall apply direct to the (iii;er:;i>.

of that Power. The same rule shall apt-:-,

Ihe case of steps being taken to procure evi.ie

on the spot.

tT.

In-

Ill
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ARTIrLE 50

When till- ;m<iits .mil CDiin-icI of tin-
pirfi.'s hav.^ siiNnitlcl all the fxplanations
ami fviilemc in siip|M)rt »t ilitir rase, the
presidpnt pronoutKcs the dis. ussion 1 loM'd.

Artki.k 51

The ilelilxratiiins of the tribunal take
pLiic in private. Kvcry dicision is taken
bv a majority of menilxrs of the tribunal.
The refusal of a member to vote must fx'

recorded in tlie minutes.

Thtxe requests cannot he tejecUd unless tht
Power in ifurslion considers them nf a nature
to impatr tts min sovereti^n rtt;hls or Us safety.

The tribunal wtll also n/i. av. he entitleJ to
act through the Pourr in uhose territory it
stis.

ARririK 77
(No eliatiKe.)

ARTIrLF. 78

Thedelibera'ionsof the trilmna It.ik.' ]A.h;-
in private and remain secret.

All qu.'stion, are decided by a majoritv
of the membt- ., of the tribun.d.

Article jj

The award. Riven by a majority of votes,
mll^t state the reason.s op which it is based!
It IS drawn up in writing and signed by each
member of the tribunal.

Those members who are in the minority
may record their dissent when signinR.

Article 53
The award is read out at a public sitting

of the tribunal, the agents ami counsel of
the parties being present, or duly summoned
til attend.

Article 54
The award, duly pronounced and notified

to the agents of the parties at variance, puts
an end to the dispute definitively and with-
out ,ip|X'al.

Article 55
The parties can reserve in the compromis

uic riRht to demand the revision of the
aw.iril.

In this case, and unless there be an agree-
ni. nt to the contrary, the demand must be

.Arth LI-; 7()

The award, adopted by a majority vote,
must state the reasons on which it is based.
It contains the names < f the arbitrator^

. it
is signed by the president atut registrar or by
the secretary acting as registrar.

Article .Sd

(No change.)

Article «i

(No ch.inge.)

Article Kj

Any dispute arising hcti,rcn the parties ,is

to the interpretation and execution of the
arbitral auard shall, so fur as the cnnipromis
does not prevent it, be submitted to the Jaisu^ii
of the same tribunal uhich pronounced it.

Article Xj

(^''o change.)

l>
1|
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addressed to the tribunal which pronounced
the award. It can only be made on the
ground of the discovery of some new fact
which is of a nature to exercise a decisive
influence upon the award and which, at the
time the discussion was closed, was unknown
to the tribunal and to the party demanding
the revision.

Proceedings for revision can only be
instituted by a decision of the tribunal
expressly recording the existence of the new
fact, recognizing in it the character described
in the foregoing paragraph, and declaring
the demand admissible on this ground.
The compromis fixes the period within

which the demand for revision must be
made.

.\rticle 56

The award is only binding on the parties
who concluded the compromis.
When there is a question as to the inter-

pretation of a convention to which Powers
other than those in dispute are parties, the
latter notify to the former the compromis
they have concluded. Each (>f these Powers
is entitled to intervene in the case. If one
or more avail themselves of this right, the
interpretation contained in the award is

equally binding on them.

Article 57

Each party pays its own expenses and an
equal share of the expenses of the tribunal.

.Vrticle 84

The awa-d is binding mily on the parti..

in dispute.

When there is a question as to the iiitrr-

pretation of a convention to which Powi r.

other than those in dispute are parties, the
latter shall inform all the signatory Powers in

good tim:. Each of these Powers is entititd
t'l intervene in the case. If one or more
avail themselves of this right, the interpn -

tation contained in the award is equalh
binding on them.

Article 85

(No change.)

TlI-APTEK I\'.

•1

I' !;

-Arbitration by Sumnhi>
Prnccdure

Article 86

With a vicit to facilitatitig the -aurkinc <•(

the system of arbitration in disputes admUlir.;

of a summary procedure, the contrjcln:;

Pojvers adopt the following rules, which shall

be observed in the absence of other arr:iii:i-

ments ami subject to the reservation thut the

provisions of Chapter HI apply .vc f.n .(v

>nav he.

.•\RrKlE 87

Pach of the parties in dispute appmnh .11:

arbitrator. The two arbitrators tlius si!i\!<.)

choose an umpire. If ihey do not m;),;- ";

this point, each of them proposes two ciinJi-

dates taken from the general list of the mcwlen

\i\
jli

»^ —

7',''s'"^.i^^SWiBV«gfrv..3tigBP»«aiJL
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General Provisions

Article 58
The present Convention shall be r.itified

as speedily as possible.
The ratifications shall be deposited at The

Hague.

A prods-verbal shall be drawn up recording
the receipt of each ratification, and a copy
duly certified shall be sent, through the
diplomatic channel, to all the Powers who
were represented at the International Peace
Conference at The Hague.

Article 59
Non-signatory Powers who were repre-

sented at the International Peace Conference
may adhere to the present Convention. For
this purpose they must make known their
adhesion to the contracting Powers bv a
wntten notification addressed to the Ncther-
land Government, and communicated bv it
to all the other contracting Powers '

of the Court (Article 44) exclusive of the
members appotrUed by either of the parties
arid not being rcssnrtissants of either of them •

which of the candidates thus proposed shall
be the umpire is determined by lot.

The umpire presides over the tribunal,
which gives its decision by a majority of votes'.

Article 88

In the absence of any previous agreement,
the tribunal, as soon as 'it is formed, settles the
time within which the two parties must submit
thetr respective cases to it.

Article 89
Each party is represented before the tri-

bunal by an agent, who serves as intermediary
between the tribunal and the Government which
appointed him.

Article 90
The proceedings are conducted exclusively

in writing. Each party, however, is entitled
to ask that witnesses and experts be called.
The tribunal has, on its part, the right to
demand oral explanations from the agents of
the two parties, as well as from the experts
and -ditnesscs whose appearance in Court
it may consider useful.

General Provisions

Article 91

(No change.)

Article 112

(No chanf,'e.)

M ii
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Article 60

The conditions on which tlie Powers who
wcTc not represented at the International
Peace Conference may adhere to the present
Convention shall form the subject of a subse-
(juent aRreement between the contracting
Powers.

Article 61

In the event of one of tile hifjh coiitractinK
]>arties denouncing the present Convention,
this denunciation would not take effect until
a year after its notification made in writing
to the Netiieriand Government, and by it

communicated at once to all tiie other con-
tracting Powers.

This denunciation shall have effect only
in regard to the notifying Power.

In faith of which the plenipotentiaries
have signed the present Convention and
liave affixed their seals thereto.

Done at The Hague, July 20, i89(), in

a single original, which shall remain de-
posited in the archives of the Netherland
Government, and copies of which, duly
certified, >liall be sent through the diplomatic
channel to the contracting Powers.

Article 9.5

(No change.)

Article 94

(No change.)

i*

1 ^ ;!

<)B1.I(;atory arbitration
The problem of obligatory arbitration forced itself upon the attention and studx m

the First Commission at the very begiiming of tile Conference. It was examiudl wiih

care, studied with a sincerely progrosive and friendly mind, and gave rise to d, . ji ind

thoughtful discussion.

For this jiart of my report I ask especial indulgence on your part, because the IniRth

of the discussions, the great number of propositions which were grafted one upon tin ntlur

have made the fonnulation thereof verv ditiicult.

The import, uice of the subject forces me not to omit any of thedeclaiationsof pnn< i];

which Wire f)resented by thedelegationsofthedifferent States represented at the Conftnnu
Those which marked the beginning of our labours, as well as those >hich li,i\e, t" -cii;.

extent, summarized the roults of our studies, should both figure, in brief form, in tl;:-

statement.

To indicate the proper value of tlie ^tatements of each State, it is importam 1.. -:

forth the circumstanits under wliicli they were produced ; to accomplish tiii- I li.i\.

no other method than to follow the chronological order to a certain extent.
Tin- question of obhgatory arbitration was, first of all, submitted to the cxaniiii.it; ;,

ot the first subconniiisMon, where it has already given ris- to interestmg discus.-u.n- , u •

work of th( (umnutt.f ii^df covered several phases which I have thought it i>r.'ivrt

re>pe( t
;

tin, illy, the di>cu>sion in tlir I'iivt Cunmiission was of great interest.

1

m f
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I have tried not to neglect any side of the brilliant debates which I am to report

;

I believe them to be so disinterested, mariitd by such emirent learning, and of such a
high character, that it is important to retain at least the essence thereof.

My statement makes no other claim than that it has been conscientiouslv prepared
;

impartiality is the first duty of the reporter.

Gener.\l Discussion in the Subcommission

The principle of obbgatory arbitration gave rise to long and learned discussions in

the First Commission. Even before the various propositions submitted for the considera-
tion of the Conference had been turned over for the study of the committee of examination,
a frreat number of the delegations hastened to assert their general vnews upon the principle
of arbitration itself and upon the means for its application.

I am to have the honour of summarizing here these various declarations, all of which
contain—and I take pleasure in stating it— the categorical asjertion of a warm and formal
acquiescence in the principle of obligatory arbitration

; the delegations were unanimous
in stating this.

You are acquainted with th.- statement- presented at the commencement of our labours
bv the delegations from the United States of America,' Serbia.= Portugal,' Sweden,* and
Brazil.* They were brilliantly set forth by their authors. The repre>entativts of other
t intries,althougl hey abstained from presenting proposition>, were, however, anxiou> to
a"(.rt their convict, ns as well.

Our eminent president, at the hrst meeting of the Commis-ion indicated the path to be
foiluwed and invited us t. nsider in what measure and under what conditions the ubliga-
tiun to resort to arbitral

, cdure could be accepted.

Distinguishing between conventions concluded by two States and treaties of a unnii>al
cliaracter, he clearly set forth the imposMbility of adopting, in the case of the latter,
provisions which could without difficulty be the bases of an agreement between certain
specitic countries. A provision for obligatorj- arbitration, without restriction and in
all eases, is not ac ually possible in a general treatv.

But this does not hold with regard to some carefully selected subject.- for which obliga-
tory resort to arbitration has already been very largelv adopted in fact in international
practice. The greater part of the States, if not all. acting individuallv. have accepted
til- obligation to resort to arbitration for a certain list of differences : sv.,uld it not be of
treat moral effect to consolidate by common agreement all provi.-,ion> already concluded
separately between the various nation-, and to sanction bv a common signature the
l-rovi^ions to which we have for the most part .ilreadv affixed our si;.-nalure- two
In two -

I he Brazilian delegation calh'd the attention of the Commission to the f.ict tiiai what-
ever might be the formula adopted with a view to applving the principle ol obligatory
arbitration to conflicts of a legal character or concerning the interpretation ..f tuaties.
It will not agree that this principle may be extended to que-ti.jns and disputes aireadv

t:i^

Hie Belgian delegation declares that, making a reservation as to di-putes v. hicli concern
•
ital interests of States, it accepts the principle <<i obligatory .irbitraiion for all cases

1' 4,-!. /' .(, [1. 4,-1.

B b
r- 4;.;. ' /...,;, p. 474.
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370 OBLIGATORY ARBITRATION

of disputes of a legal character, growing out of the interpretation and application of treatu ^

already concluded or to be concluded, as well as for pecuniary claims for damages, provided

that the principle of indemnity has been the subject of a previous agreement between tin

contracting partie*.

Difficulties of interpretation or application of treaties in which more than two Fown,

have participated or to which they have adhered, cannot become the subject of resort u,

arbitral procedure except after prior consent given in each particular case by all tip-

signatory and adhering Powers to these treaties.

The Peruvian delegation set forth the amendment which it proposed to Article 27 !

the Convention of 1899.'

In case of a dispute between two Powers, one of them may always address a note 1

the International Bureau at The Hague containing the declaration that it would h.

disposed to submit the difference to arbitration.

The International Bureau ^hall bring the said declaration to the attention of the utlii r

Power ; it shall be required to aid all exchange of views which may lead to the conchi^icii

of a comprotnis.

The Netherland delegation is disposed to support propositions which would havi lur

their purjxwe the conclusion of really obligatory arbitration treaties for certain catet;(int-

of disputes.

It does not understand that, with ^ rd to a dispute concerning the vital intere>t> <A

a State, it is desired to exclude a settlem-'nt by arbitration, even if as a result there would

be danger or necessity for a war. It is .iOt to be admitted that instead of a decision ba-id

upon reason and given by a tribunal composed of impartial and respected judges, rendertd

after judicial discussion and conscientious examination, preference would be given v>

a settlement by the use of arms, by blind force, by the chances and mischance> of tlir

battlefield.

The Portuguese delegation defends the proposition which it submitted for the approval

of the Conferenc. The first two articles of the draft Convention reproduce proviMi n,

already contained in a number of treaties. In the first place it is a question of rivi-mg

.\rticle 16 of the Convention of 1899. This article, which only expressed a vaeu, evidently

hinders our future agreements concerning arbitration. If we refuse to introduce into the

text thereof such modification as will make it agree with the present state of intenKitieiiV

relations, public opinion will not fail to interpret this refusal as a step backward and

a proof of the platonic and ineffective character of the obligations previously subscrilx d te.

The third is a verbatim copy of Article 3 of the model treaty of arbitration adopted 1)\ tlic

Interparliamentary Conference in London in 1906, and sanctions the principle of obliga-

tory arbitration without restrictions, for certain determined cases.

The Portu,t,'ue>e delegation designedly did not set up a new list which would pirliij^

better eonsidi-r its particular interests and convenience. It prefers to appropriate a

formula which lias already tx-en the object of leariu-d diMnission in lf>t)i), and winch ha-

continued to be the subject of examination since '.in, all the principle-, of which liivi

been di:,cussed, and which the Conference of London tin. illy sanctioned a-- Ix-ing the

minimum demands of impartial public opinion.

It will be the duty <jf the Conference to decide whether it is necessary to re~triM er

extend it.

' /'.-s/, p. 471.
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The Portuguese delegation is of the opinion that .f the cause of arbitration is a .rcat
cause, one must not hope to accomphsh its purpose without consenting to the sacrifice
of some temporary mterests, the too-zealous protection of wh.ch might prevent theConference from accomplishing anything.

"^ mc

The Swedish delegation also defends its propositions which consist in making arbitral urnobLgatory m questions of a juridical nature, and in the .rst place in questions of th^
interpretation or application of international conventions, on condition that the differences
to

1^ adjusted do not concern vital interests or independence of the litigant parties
But the draft provides that arbitration shall be obligatory without power to rely upon

reservations

:

•' i >> upuu

r In case of pecuniary claims for damages
, when the principle of indemnity is rcco^n./ed

by the parties in litigation.
h"<'-^u

2. In case of pecuniary claims when it is a question of the interpretation or application
of conventions of every kind between litigant parties.

3. In case of pecuniary claims arising from acts of war, or civil war, or so-called .n.c.lic
blockade, of the arrest of foreigners or the seizure of their property

It goes without saynng that the proposed provisions do not dJtract from the effect of
provisions for the entering into compromis. or from treaties of arbitration which submit
other cases to arbitral decision.

The Serbian delegation supports its proposals with a certain number of explanations
and I lustrations. Inspired by the thought tiiat the provisions which determine^he r„l,t;and duties of sovereign Mates should be clear and precise, it proposed a positive formulawh. h enumerates in a limited way the cases to wh.ch tl' application of obligatov
arb. ration extends^ It rej-cts the negative formula of reservations covering cases wh, re
vital in erests or the honour of States might he involved because it is too vague L
proposals cover differences which might result from the interpretation or appliStion ofaU international acts covering commercial, economic, administrative, and judicial re luoii

^::::^:TS'r' iT ""'""™' -^ ^"^p""* ^^ ^ pecumarycha^acte; betv;i::ta
or between a State an<l the ressorhssants of other States, provided that in the case othe latter, the ordinary tribunals have not jurisdiction.

I he delegation from Greece declares it.self in favour of the retention of the provision,

:: r i;;"; v *'" '""""'°" "^ J"'-^- ^^^ '''^'^- ^-'^ ^'- p---^ '-He -e

ntrl n? T ?^ <
^'^""'"^^'""'1 >" international life

; we may ask whether treatiesntered into by two States witii specific relation to interests peculiar to the two Power

^e rnuXr":
"°\ P'"''''''-'""^' '" '^ «---' "-^y, necessarily lestncte.l in v,ew of ,1great number of contracting parties.

I .n^rt?'""'r
"'^""'"; ^"'^ "' '''^'' "' ^""•'^•'^"^•'' ^l''''m^ 't Wise to take a step now ,,nd

. ^
to the itten ion of the high assembly the provisions of .Article 10 of the proposals

t e 1 ,r'i P r
.'''^"""^'!:'" P'"'"'^'"*"'^ "" '"'> 5' ^^'W, to the Third C.iniiiiss on of

t

1
irs, Peace Conference. This plan would enumerate cases which, so far as they do

r .,rr T '"'""'^ "" ^'"' "^*'°"='' '"'"-^ "f ^'^"-' ^•-''' ^^- -Emitted to

pin ,pK of indmmty is recognized by the parties, disputes cmcennn. the iiUerpretation
•ypii. ation of numerous categories of general treaties
It -e,,„s natural that, ,f we decide to make a gen.Tal . ..uveuti.m ,he tiist step on the

lib 2

} 'I
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572 OBLIGATORY ARBITRATION

pathway to obligatory recourse to arbitration, we sihould begin with this extended group .,(

conventions equally general or of a general character, and that we apply obligatury

arbitration to those categories of treaties which express, always and necessarily, agric-

ment as to identic and common interests, interests of international society.

The Norwegian delegation declares that it supports the propwsals made by the PortupiUN.-

;ind Serbian delegations ; it upholds the conclusion of a convention making arbitral idii

obligatory in a certain class of disputes.

Tliis delegation ai rees that ii would perhaps be premature to eliminate at present tlir

reservation with regard to vital or essential interests, which appears in all of the formula-.

s\ibmitted to the Conference with the exception of the Serbian proposition ; but it dr.iw

tile attention of the assembly to the wisdom of adopting a clause which would permit tlii

arbitral tribunal itself to decide whether the dispute comes within the field covercil li\

the arbitration ctmvention.

The Norwegian delegation believes, too, that the reservation as to national honour i> :•«•

vague and consequently lends itself to interpretation to suit the nation availing it^ili

thereof.

The "Ulegation of the United States of America sets out the amendments whi( li it

proposed to Article i() of the Convention of 1899 to introduce therein the principle of obli-

gatory arbitration. It believes that its proposition, combined with the project intinl..!

to give a sounder foundation to the Permanent Court which already exists, will constitiiir

real progress. It draws the attention of the assembly to the text of Artirlr ; it

its plan which provides that in each particular case the signatory Powers shall i iit.r

into a special compromis in accordance with the constitution and laws of thi- lii:;h

contracting parties, determining clearly the subject of the dispute, the extent nl th>

powers of the arbitrators, the procedure and periods of time to be observed in ((iniiinL:

the arbitral tribunal.

The form of this article was dictated by the constitutional provisions of certain Statt-

amifding to which each compromis for arbitration, before it can be put into effect, inibt

be accepted by a branch of the Government other than that which negotiated it.

The delegation from Uruguay adheres to the principle of obhgatory arbitration m :'>

broadest form. It believes in no exception other than that relating to the indepeniieiK 11

1

States, because no country will ever sulimit its existence to the opinion of arbitrator- : h\\:

It considers all othir reservations as open gates to war.

The -lelegation from the Republic of Ecuador shares fully in the support of all pr'ix'-i-

tions for the establishment of obligatory recourse to arbitral tribunals for the iM.inr

settlement of international disputes.

The German delegation declares that it is favourable to the principle of oblii;,itorv

arbitration, under certain conditions and with certain reservations.

It would be an error to believe that a general clause for the making of compromis .11.I' v i

upon between two specific States, iduk! serve as a model for a universal treaty H'

conditions are absolutely different.

In considerini; a general convention it is important to examine with care wlutiui lie

li>ts of disputes, which it is desired to submit to universal obligatory arbitration, ar^' r il'v

of such a nature as to he capable oi settlenunt by that method

Disputes of a (lolitical naturi' should be excluded ; in the domain of law v. niiy

admit the principle of obligatory arbitration; but there are a certain nnniiii •:
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controversies in this category which aro too small to permit of the delays and cxpt-nses
of arbitral procedure

;
others, on the contrary, are of too great a scope to be settled

in the field of arbitration, without reservation as to the honour and essential interests
of nations.

As these reservations should b»- left to the estimation of the parties, we thus reserve the
ri^ht to withdraw with one hand what has been given with the other ; and it is preferable,
under these conditions, to retain Article id of the Convention of iSqq.

But there might be found, perhaps, a limited number of disputes where it would l)e

possible to accept obligatory arbitration without any reservation. The (ierman delegation
IS disposed to seek by common agreement the disputes which might be placed in this
category.

The Persian delegation is disposed to vote in favour of the most extended and broadest
propositions with regard to arbitration

; it will endeavour to increase the chances for
success of those propositions which, while tending to reach the ideal of this principl.',
would be at the same time of such a nature as to be accepted by the greatest number of
the Powers represented at the Conference.

The Swiss delegation recalls the sympathy shown by its countrv for the cause ol
arbitration. It has no objection in principle to oppose to the spirit which inspired the
propositions submitted to the Conference

; but it indicates a preference for the project
iwsented by the delegation of the United States of America, to which it adheres, except
l.ir several reservations touching especially the constitution of the Swiss confederation

The delegation from (ireat Britain believes that the time has come to take a step in
advance on the w.ny to the conclusion of a general agreement for the settlement, by means
uf arbitration, of every .juestion capable of such a solution. It supports the principles
wim h inspired the plans set forth by the delegations of the United States ot Ameri. a an<l
Portugal.

The delegation from Austria- Hungary is, in principle, favourable to the idea of obli
gatory arbitration. It recognizes that the insertion of reservations based upon honour and
vit.d interests of States takes away from the agreements thus made bv the Pow.ts their
i. udiv obligatory character, properly speaking, and makes thereof a moral obligation
M.it the fact that this obligation has never failed to be recognized bv States seems to snr.tk
111 I,ivour of the system.

The <lelegation, liowver. is ready to examine ,mv proposition and suggestion n^arding
tile apphcition of obligatory arbitration without the said reservations. f„r certain l-t'^
nt ( .iscs.

The delegation from Siam wi'l support anv proposition tending U, continn the priihiple
"I arbitration, and will vote for the propositions submitted to the Confereiav, havinu l,„-
tlinr purpose the extension and a more general application of this pincipk-.

Mexico, which has twice resorted to the Hague tribunal and h.is lovall\- tulnllrd the
'iblik'.itions imposed upon her, will enthusiasticallv endorse anv pn.p,.s,ti„n winch sliall
h.ivr (or Its object the glorification of the Permanent Court and the f.icihtatini,' of resort
tlirrti,. It believes that in admitting the power to establish .1 spe. i.il .irb.tral tribunal
bv tiie .agreement of the parties practical and beneficial need will oe met, resulting to
in. prntit of arbitration, that is to say, of peace.

I lie Mexican delegation proposes to add to Article I of tlu plan ui the United States of
\"i' ri. a, after the words ; ' shall be submitted to the Permanent Court of Arbitration,

; I" it

li :
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established at The Hapi.e by the Cmvention of July 29, 1899 •, the fo||„winR wonl-
unless the partu-s prefer to orRanize a special court by common apreement

This amendment > received the support of the delegation from the United Statr. „.
America.

Examination in the Committee
As you know, the propositions submitte.l for the approval of the Conferenc.. w, r,-

confide.1 to the examination of a special committee (committe,. A), which hel.l six,,.,p
sessions and proceed.d to a deep and conscientious study of the serious problems wl,„ h
.t tound before ,t. No .inestion was left in tli.. dark

; all were considered, scnitin,/,,]
and analysed with equal rare and friendliness.

Th..
. oinmitte,. of exanimation found before it such a large numlx-r of plans refiaM,,

th.. introduction of the principle of obligatory arbitration that s.,me arranRement oi ,h,^work was necessary. A tabl,.,= skilfully drawn up by Mr. Fromageot, classitie.l the var,.,,.-
rro,.,sitions in a systematic manner, h.^inning with those which gave the broadest sc,,.,.
t.. arbitral setth-ments, and terminating with those which had the narrowest chara,,, rThis orderof discussion adopted.it was„n.lersto<Klthat the proposition«oftheUnited>^t,.„.-
of Amenca regarding the limitation of the employment of force for the settlement .,
contract debts, as well as that of the delegation from Uruguay* tending to the futur.
organization of arbitration for a number of States, should be separately classified.

If the American motion concerning th.' limitation of the use of armed force for t!„.
recovery of contract debts was not placed among the other propositions relating to ohl,K„ t rv
arbitration, it was because the committee could not agree upon its real character

At the beginning ol its labours the committee took occasion to proclaim this ,,.1.tha the adoption of a clause in favour of obligatory arbitration, whatever it might 1-
coukl never imply im.urse to a certain arbitral court, to the exclusion of anv n,l„r\our committee unanimously insisted up<.n declaring that the parties should alwax. 1.
free m the settlement of their differences to .pproach either the Permanent C .rt organizedm 1899. or the permanent tribunal which might eventually be create.! or anv otli.r
arbitrators appointed as they pleased.

The proposition of the delegation of the Dominican Republic ' is the first wh:ch , an,,
before the committee by reason of its general character. It expressed a .au in fav,„;r .f
international obhgatorj' arbitration without re>iriction

The delegation from D,.nmark » had also drawn the attention of the Conference t.
, •

h,
t.xt of tin. convention, concluded by its Cnvernment, in the course of ihe v.ar. : ,
i.,n3, and 1907, with the Netheriands, Italy, an.l Portugal. Thev pru^,ded also t, ,r oM

t'

patory arbitration without reservation.

The committee did not think it should stop to discuss these formulas, the defe,,, of
which ,n the Conferenc,. would be certain

; it declared that it could not accept .1.
principle <,f general obhgatory arbitration without reservations.

Ihe proposition presented by the delegation from Brazil • provides for obhgatorv
arbitration in all questions which do „t affect the independence, territorial int^Tiiv

' Acte^ et docuni, Ills, vol. ii n

' Post, p. 475.

,
annexe 2(>. ' Ibid. p. Qog. OKtuxe Oy.

' fast, p. 48,-.
* /'').s/, p. 474.
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I inte^est^ <>i .-iiaii's. or tne internal institutions .., ,c

Powers. It adds that, in all flifferfnccs nlatinc to inhabited t.r
.hall not be had without th. previous ronvnt of th.- ,.,pulatioi t..re>te.l in th. decision

This prop<jsiti<>n arouM'd a c.rtain niimf«r r,f obj.i tion-
Mr. Lammasch states that th- pl.m, uhuh M-.m, to be ol a broader scope than the

uthers since it accept, the pnnnple of obligatory arbitration even in the .etthnieni of
.h.putes of a political nature, provi.le. on the other hand more reservation, than d., the
nther propositions. It seems too th,.t reference to mediation and t'ood offic. . t'oes outside
the province of an arbitral convention

His Excellency Mr^ M.lovanovitch b.lieve. that the combination of Articl.s i and 4 of
the Brazilian proposal r.-duces the tield of ohl,Kator^• arbitration to .uch a p<.mt tlm
nothing remains but the name. The e.xception as to internal laws seems to him especaliv
doubtful, arbitrary, and cr.ntrary to th.- principle which sets conventions between States
ab<jve internal laws.

His Excellency Mr. Marten, calls attention to the fact that the draft of Article .
ef the Brazilian proDosition is couched in -uch restricted terms that it actually excludes
the greaternumber of the questions which were the subject of the f^ftv-five arbitral decisions
r-ndered in the course of the nineteenth century

His Excellency, the first dele.-ate from Brazil, in defending his plan, believes that th,'
reservations therein contained are sufficient to prevent any danger with regard to deputes
^1

a Hitical nature
:
he believes that the exception concerning internal institution' and

!
,ws is necessyy

:
furthermore he has ,n view only cases where the execution of the law-

i,as been confided to the magistracy
; we cannot take from it jurisdiction of pendinu' cases

<.r cause the judgements of national courts to be revised by foreign courts. He admits'
t..o, that the question of .lenials of justice should be settled 'by an agreement between thV(.ovemments. but,

t
cannot form the subject of a treaty providing for general obligaton-

.rb. ration. He does not understand why we should renounce the use of mediation andpood ofhces to settle questions of a juridical nature
H^ Excellency Mr. Rux- Barb<,sa does not admit that a State may be forced to submit

to arbitration questions which it bc-iieves concern its essential interests ; it should itself
b- the judge of the existence ot these interests. But it will always be free to at. ept arhitni-
t'on tor the settlement of controversies of this character.

His Excellency Mr. Drago expresses the opinion that it would be practical ,n the coii-
^.nt,on to be signed to enumerate by name the cas. s for obligatory arbitration instead
ot making reservations in v..gi,e and indeterminate phrases. This is ,h, opinion -hared
I V Ins Excellency Mr. L6on Bourgeois.

The Brazilian proposal was not seconded.

The romminee of examination then took up the discussion of the propositions pre-,T,,d
by the d, egatio. , from Serbia, Portugal, and Sweden.' The delegations of tlu-e countries
-upported their plans with remarks of a general nature.

His Excellency Mr. Hamniarskjold believes that, if the Conference wishes ,„ e-tablisl,
'; principle of obligatory arbitration without reservation, it should do -o f,,r certain

^.^ :ir.cd ca.ses whic. it should set forth. It is also nece.ssar^• to have a formula which
^ont.iins a general conditional obligation to resort to arbitration. A .simple enumerati..n

I impose too narrow limits upon this peaceful means of settling international disputes.
' l\<t. VV. 4-1. 4-. .1- 1
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We should ojion thv way for its di-velopment and permit the constant increase of the cax s

in which it is to be apphed. In spite of the reservations which it contains, a g.-nerai cI.him

is not without practical value, and a State which has any silf-respect
,
said his Excell.n, y

the first delegate of Sweden, will hold its honour too dear to rely thereon without reason

His Excellency Mr. d'Oliveira is also favourable to the insertion of a general fonimli

which will accustom States to the idea that in questions of a juridical nature arbitrati,.ii 1,

the rule, and that there must be serious grounds for not using it. Reservations ,1., ii.t

make the clause ineffective ; it is simply that a State which does not keep its oblig.ili..M-

may abuse it> right to rely on these reservations, and public opinion will pass judgein. m

upon It. Small States should not forget tiiat arbitration is a beneht to them e>ixcialU

His Excellencv recalls the fart that Article I<) A of his plan is the work of the Kusm.u

delegation at the Peace Conference, combined with provisions adopted by the Interp.irli i-

nientary Conference which met in KjoO.

It was said that Article id of the Convention of 1890 contained a more effective provMnti

than the corresixinding article of the Portuguese proposition. His Excellency Mr. d'Olivnr,

does not think so, because Governments have since found it useful to conclude numemu^

treaties of arbitration, the purjx.se of which was precisely that of transforming in'.' ih-

form of an agreement the simple recommendation of the old Artich' if).

The objection has b»^cn made to the form of these treaties that they were not suit;,l ;

for a universal treatv ; what is fitting for a treaty between two States is not >.. it

a collective treaty. But do not let us forget that this formula was pr.)|X)se(l in i-.m

for a universal treaty, and if it must be criticized, we should rather say that it is t ».

restricted for special treaties.

His Excellency Mr. Milovanovitch believes that the principal iiuestioii is to kimw

whether we accept a principle of obhgatory arbitration for certain defined cases, of Mi,h

a character that it will be sufficient tor a Power to express the desire to resort then tn m

order to bind the other party eijually thereto.

If the Conference decides to accept this principle, • ex'-nt of its field of appli. .'!• n

should be defined, and in this case, a general formula, providing for obligatory arbitiaii-r

with reservations, which would cover the cases not enumerated, might be compleni. niiry

thereto.
. .

But, if no agreement is possible upon this ground, it would doubtless be injurum- to

introduce into Article K) of the Convention of 1.S99 purely superficial modifications
:

v.;

should limit ourselves to a simple recommend^ition therein in favour of the princij^
>

1

oblii,'atorv arbitration.

Beginning the examination of the cases o.' obhgatory arbitration contained 111 the

Portuguese proposition, Ins E.xcellency Mr. Asser calls attention to those conv, iiIimi,-

which concern the civil law and over which the national tribunals have jurisdiction

An international tribunal cannot settle disputes of this character, if the States .1- in!

take up the cause of their sub, ects and thus give it an international character.

Replying to the ideas of nis Excellency Mr. Asser, which he shares, Mr. Laiiiin 1- I.

would be disposed to propo.-3 as an addition to Article lb h of the Portuguese puiyi-

a provision saying ;

'

It is well understood that in the cases enumerated in . .
the ;iri

tribunal shallnot be competent to reform and declare invalid decisions of the cou.

the contracting Powers, but that its dutyshall be strictlylimited to the interpret.in

the treaty provision in dispute. However, this interpretation shall guide the autli'

itral

- "i

not

i->V
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of the Powers betwein which the arbitration has arisen, in the application of that provision
in the future.'

This solution only partly answers the remark made by Mr. Asser. btcause he belitvts

that to give the decisions of an international court the character of rules for national courts
reRardinR the application of the law, would be to Kive them an authority which the greater
part of the States do not recognize in tlieir own courts of apjieal.

But the discussion soon assumed a broader character ; if gave rise to important declara-

tions and the examination of general questions which to some extent govern all the plans
submitted to the Conference. I think I should group them here together.

The German delegation declares that it cannot adhere to any of the projects which tend
to establish universal obhgatory arbitration for all iiuistions of a legal nature or ulating
to the interpretation of treaties. We are unanimous in recognizing that there are among
ihsputes of a juridical nature certain controversies which must necessarily be withdrawn
from arbitration. They are those which concern the honour, independencf, and vital

interests of States. We should also admit that the question of knowing whet her a particular
ilispute comes within this category should be decided by eai li Power in the exercise of its

complete and sovereign independence.

This set of conditions, which even in a treaty between two StatcN threatens the
obligatory character of arbitration, must necessarily be aggravated by reason of the
number of contracting States. In a treaty signed by all the Powers, the element of unci r-

t.imty contained in the restrictive clause would be such that it would remain an obligation
111 n.ime only.

The constitutional provisions of certain States may also take away from every treaty
of obligatory arbitration the bilateral character of the obligation and bind only certain
contracting Parties.

The German delegation is therefore convinced that, under these conditions, the accep-
tam eof the plans submitted to the Conference would constitute only an apparent progre»

;

roort to arbitration will Ix; obhgatory in form only ; it will not be so in essence.

Hie delegation of Austria-Hungary believes that the difficulties which will be met in

th. elaboration of a formula for obligatory arbitration should oblige the Conference to
retain Article it. of the Convention of 1899 ; but his Excellency Mr. Merey suggests the
111. :i r

'
following this article with a sort of recommendation, accentuating and reinforcing the

ul.M of arbitration. One might say :

' Consequently, it would be desirable that in disputes
upon the questions mentioned above, the signatory Powers should, on occasion, resort tt.

.irliitration so far as circumstances will permit.'

In case of failure to reach unanimous agreement the delegation from A\istria-Hunt:;irv
'.voiilil .ilso be disposed to accept a provision which would apply obhgatory arbitr.itioii to
C'Tt.iin specified cases.

riir Russian delegation, f.iithfiil to its traditions in 1899, believes it d.sirable to agree
upnii the enumeration of certain cases for obhgatory arbitration. It would he necessary
tir>t to enunciate the general principle of arbitration, and then St.ites should theni-
mKvs designate the cases in which reservations as to honour and vital interests shall
not apply.

His Excellency Mr. Martens believes that such cases e.xist.

His Kxcellency Mr. L6on Bourgeois adheres absolutely to the ttrnis of the declaration
I'l the Russian delegation. He believes in 1907, as he did in 1899, that the essential
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question is
: are ihcTv cases in which States can say in advance that neither their hon-n-

nor their vital interests are concerned ?

His Excellency the first delegate from Gcnnany raised a certain number of question
of a genera] character relating to arbitration, which long occupied the attention nf ti,

Cdmmitfce Iwcause of their im|X)rfanre.

What effect and what scope should be given to arbitral awards when the dispute . r

cems the interpretation of a treaty concluded by several States—a universal convditmi
for example ?

riiey are of course binding upon the parties to the cause ; but being res inter alto, jch
.1- to other Powers signatory to the convention, can they be enforced as to them "'

It .

ditri( ult. however, to ace > a situation which would permit the same treaty to have a n-
of .liffennt and even tradictory intcrpretaticms leading surely to the dissol'iii-n .

t

universal unions

Could We reply that similar difficulties are already possible to-day with voluntm
arbitration ? The argument would not be in point ; because, in this latter case ri( lur-

depends upon the agreement of the States. They exercise their sovereign freedom .n,

:

are .iloiie the judges of the expe'Mency of their actions ; the Conference, on the conir.in
in imposing obligatory arbitration would make itstlf by 'hat very fact responsibi' !

:

til.' annoying consequences which might ensue ; it should find some means of settliiii; tl.

difficulties to which the principle may give rise.

Several solutions of this difficulty have been presented. Mr. Fusinato proposed ih-
the arbitral award concerning the validity or interpretation of a convention should lu,.

the .,ame force as the convention itself, and should be equally well observed, except witi.

regard to rights already vested at the time it might be rendered. When the arbitral m.tpi
concerns the validity or interpretation of a treaty among several States, the parti.> ,•

to which the judgement is given shall be required to communicate immediateh t.. t!

ontracting parties the •xt thereof

If three-fourtiis ol t • contracting .-stales declan that they accept the int. rpretalM 1, ^

:

the p.iint in dispute adopted by the arbitral award, this interpretation shall be Ihi,,;:,.

upon all. In the contrary case, the judgement shall be of no value except betwem ti..

litigant parties, and only as to the case which was the subject of dispute.
It is important to consider all of the signatory States oi a convention as a -. 11

.

:

new organization, a special association ; it is proper for three-fourths of these .^t..!-

to have the power to make an arbitral award regarding interpretation binding upun ,i:

His L.xcell.nry Haron Guillaumc does not consider this solution sufficient an~«ir •.

thridjasset fortii by the Germ.>n delegation, since it still permits one-fourth of |h. -1-1 ..

tory States to inteqmt <lifferrntly a clause of an international treatv. He prop.-, - tl

following formula :

Diniculties of interpretation or application of treaties to which more tli.ni tw.
Powers have adhered, i annot form the subject of arbitral procedi're without invv. u-

consent of all the Powers -igiiatory or adhering to tiiese treaties, to be given ii . !

r.'1-.t
.

His Kxcllcncy Sir Kdward Fry linds a solution of the difficulties mentioned In lll^

E.vcellenc V Haron .Marschall in the text itself of the eighteen treaties of obligatory .\ri.itrj-

tion which are mentioned in thela.-t report of the secretary general of the Permanent iVurt

fM
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Th. V all exclude from the field of obUgatory arhitration diW.r.nrr^ whi.l, .orKcrn the
interests ol third Powvrs.

His Exci-liency Mr. Asscr ca!l> aftt-ntion to Artul.- 5!) of thf (dnv. ntion of luiy. 2,,
rS,„). which proves that thi> mmilxTsof thr First P.arcrnnfrr.nr.- ha I .iln adv. r.n>i.l.rrd
till qiu'stion. This artich- sax's :

The aihitr.d award is binding only on the j.arties who concluded th.' iomht,.,,,,.
When th.Tr IS a .lu.-stion as to ilie interpr.tation of a convention t., whi. Ii I'.vvers

oth.T than thos.' in disput.- are parties, the latter notify to the former the cnmhrmirs
th.-v have ronrludi.l. Each of th-se I'oweis is eiitiiled to intervene in th.' ,

,.,'

If one or more avail themselv.s of this rinht, thv interpretation rontame.t in the
award IS equally binding on them.

Ik- b,liev.s that by combininR this provision with the proposition ..f Mr. Fiisinai.. w.
mii;ht tind an cjuitable an.l juridical solution of the difficulti.s mentioned.

His K xcellency Mr. M.irt.ns, for his part. U lieves this question sjiould remain optn and
th.it the award can bind only th- parties who res..rt to arbitration, being limited to a moral
intluen. e upon the foreiRn othces. His Excellency the hrst delegate irom Austria-HungaT>
wuiil.l like to see these two principles adopted : restriction of effe.t of th.^ arbitral awar.'i
toth.- two litigant States, and an express provision that arbitral aw.irds an not an int. rpr,-
taiiun and do not make the award binding except for the verv case in dispute

This opinion is not shared by his Excellency M>-. Milovanovitch, who r. .piests a previous
nmice to all the signatory States of the intention to resort to arbitration

: but h.- ins.Ms
t.b.it th.' arbitral award shall be an interpretation, not only as betwven the litigant
Mates, but also generally in the sense that it shall b.' appli. .1 in th." future in relation^
hrtw.cn the litigant States and all other States.

His Excellency Mr. Carlin d..es not admit that the Conference is competent to change
conventions already in existenc,. by ins.Tting arbitration clauses therein or by changing
those which already app<'ar therein.

Several members of the committc, discussing the point of view of his Excellency tli. lirst
.i.iegate from Germany, dispute the statement that the difticultv raised with r.gar.i t..
tr.aties

. oncluded by a certain number of Pow.ts is peculiar to obligatory' arbitration
t.ie same problems may arise when States are bound bv voluntary arbitration claus,

.'

The Iniversal Postal Convention itself contains a clause providing for obligatory ..rbi-
tration without ever having caus,><i any difficulty up to this time. His Exc.-li..nr\
•Mr. d Oliv.irn is of the ..pinion that the differences of opinion which are feare.i ma.\- ans,
under the provisions of Article 16 of the Convention of 1899. The introduction of th,
rnnnpl.. of obligatory arbitration will, on the contrar\

, hav the effect of gi^•lng Power-
a .'uarantee of greater justice an.l of uniform interpr.tation. It will substitut.^ for tl„
r.my ac,-ept..d m.-thods of to-ilay. in settling differences ..f interpr.'tati,,n th, Miigl,.
r.medy r.f arbitrati.m. If the first award is open to attack, the second will .-orr. -t ,t

;

bucii IS the opinion of M.^ssrs. Renault and Hammarskjold, who, with Mr .roiiveira
maintain also that no principle of law is ..itp"sed to the moditicaii,.n of th,' -cope of
a universal convention upon specified points by the sigoiatory Pow.r- ; -,,m, cnild even
.amrh-tw.-en themselves to modify.-in arbitration clause and give It an obligatorx-charact.T
.

«ti,^ It was only voluntary, reserving the vested rights of other States.
-

His Excellency Mr. Leon B.u.peois '•,- ves that this question is on.' more of
jiorm than of substance. The obligatorx f titration clause is either written into a
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380 OBLIGATORY ARBITRATION

convention, and tlicn the question is clear ; or the convention contains only a pi.visdn

for voh:ntary arbitration ;
two situations are then possible : if the Peace Confirrn, 1 i,

unanimous in saying that recouise to arbitration must be made obligatory nothir.L; -1
. nb

to prevent the signatory Powers here represented from accepting it. There will tin 11 l»

only the question of form to be decided, that is, the insertion in the conventnm .if ;li,

decision reached by the Powers. If, on the contrary, the Conference is not uii."

a certain number of States only agreeing upon the new principle, those Stii - ::•.::

with complete freedom and may concludi' a special supplementary conventio,

The committee recogni7,ed the importance of the question presented, and :~i •>'

for a long time ; it charged some of its members to work out a formula vii . .. >,

satisfy all the interests involved.

This is what was worked out by a subcommittee :

If ail the signatory States of one of the Conventions enumerated herein are pirti -

to a litigation concerning the interpretation of the Convention, the arbitral .iu,,r:

shall have the same force as the Convention itself and shall be equally well ol)-rrvni

If, on the contrary, the dispute arises between some only of the signatory '^t.it-

the parties m litigation shall notify the signatory Powers within a reasonable tiinra:/

they have the right to intervene in the suit.

The arbitral award, as soon as it is pronotmccd, shall be communicated l>v ti

litigant parties to the signatorv States which have not taken part in the suit, ll ti;

latter unanimously declare that they will accept the interpretation of the jioim :::

dispute, adopted by the arbitral award, this interpretation shall be binding iipnii ^

and >iliall have tlu' same force as the Convention itself. In the contrary im-i
,
th.

judgement shall be valid only as regards the matter which formed the subject -1 th-

case between the litigant parties.

It is well understood that the present Convention does not in any way att.n k ;:/

arbitration clauses already crntained in existing treaties.

.\iiotluT qui'stion, no less serious, was also brought to the attention of the (omiiiin

by his l';.\celleiuy Baron Marschall.

Tnatu's often contain provisions which oblige one party or the other to lakr drt,:.

adiniiiistrative or legislative aetion. There is relatively no dit'ticulty with regard tn t/

former ; but it is not >o with regard to thelattir. A State may tiiul itself in a veryli h. ,-.

situatinn it the arbiti.d award, condemning the manner in which it has fultilkd it-l!;.

tinns, requiro a change in its legislation rendered impossible by the oppositicni I'l ,, jurl: •

inent. file responsibility of the Conlereiic e would be great if it created such iiuMru. 1

•

ditficulties ; it cannot impose obligator^' arbitration without solving hrst tin- [ir.hl.!;-

t<i which It might give ri^e.

Here again, may w.' not a>k whether voluntary arbitr.ition d^ies not causf ll:' -.,::

<iifficulties ?

Such is the opinion ot tlinr 1-lxcelleiu its Messrs. Bourgeois, ile Beaufort, ami l>'> r,.^.;/

At the time when tlie (""i/irnwis is sigiu'<l, tliev ^ay, arbitration becomes obligators ''.1

'

the p.irties, although nmu' o( tlitni 'an discount thr decisions of the legislative pi .m r

prninise the necessary ratificatinii.

In such a case Cdtild the reftis;il of a parliameiit to pass a bill in accordaiui -.Mtlii:.'.

provisions of an arbitral awani he coiisiilereil as a case <A force majturc ? This epii I'li «-^

defended by his lAcrllency Mr .*Iart<"ns and by Mr. l.ammasch, who bd;'.' t'

a State is not b< I, any mi .e than an individual, to perform the impossibli .
dlI tl.

^fl

I, ill

If^W' ^in
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rk t:.'

it will have performed its duty when it has done what is within its power to obtain a modifi-
cation of its lofjislation.

This legal thesis was rejected by Mr. Renault who does not admit that there is any case
oiforce majeure permitting a State to break its mternational obligations. The distinctions
between the different branches of the government of a country concern the internal organi-
zation of the State, but disappear before a foreign State. The Governments might also
ometinics become accomplices of the legislative power, causing it to reject provisions which

^
.

arbitral award requires them to enact. Their Excellencies Baron Marschall, Messrs.
.-ago and Fusinato, shared that point of view, believing that a State cannot escape an

.ternational obligation by relying u{)on some internal obstacle ; the delegate plenipoten-
tiary from Italy expressed the opinion also that in order to answer completely the objection
raised by his Excellency Baron Marschall, the only way would be, in certain'cases, to limit
obligatory arbitration to treaties to be concluded in the future

; the Governments could
thus l)e assured of the humour of the legi>lative power before the exchange of ratifications
of the said treaties.

Such was the opinion of the British delegation which had fornurlv proposed to omit
reference to treaties already concluded in the text of the first paragraph of Article l() h of
tlu' Portuguese proposition

; but his Excellency Sir Edward Fry withdrew this moticjn
lat.r: and then, after the adoption by the committee of a provision safeguarding the
authority of decisions previously rendered by national tribunals, his Excellency the first

Briti-h delegate joined the majority in favour of the principle of obligatory arbitration
for treaty provisions, whether already in force or to be entered into in the future.

Tlie legal problem raised by his Excellency Baron Marschall again appeared in almost
thc-aine way in two different forms : first, the interpretation of treaties which require
one p.irty or the other to take administrative or legislative measures ; secondly, the inter-
pretation of conventions raising (juestions as to the competence of national t- ibunals.

What shall be the relations, in such a case, between the decisions of thest- national
c.nirt> and the awards rendered by an arbitral tribunal ? The latter not being a court of
appral from decisions rendered by the national courts, the action of the legislature> i-
niC(-.-.ary to give legal force to the arbitral award.

In the eyes of his E.xcellency the first delegate from Germanv this diihculty is great
;

wr cmnot hope for the acceptance by parliaments of a clause providing in a general way
th,,t .irb.tral awards, whatever they may be, shall always have the same force as law in
th. cuuntry

;
this would really be going beyond its powers ; then the problem will >till

b.- the same
: may the State argue on the basis of the opposition which it meets in its

h.;i-!ature and rely upon a case ot force inajeure to avoid its international obligations,
f'.r failing to execute an international award ? He does not think so ; this ruh' would Ix ,.f

a nature to create great disturbance in international relations, and might e^vn sometimes
encourage legislatures intentionally to set up the ease oi force majeure above-mention, d.

Mr. Lammasch docs not think the problem so <liflftcult to settle as it M.nis at firM Myht.
The arbitral award will have no retroactive effect ; it will not modifv the privaK interests
m controversy

;
the arbitral award will interpret the convention onl\' for the future. The

division will have the force of law from the very fact that the parties have signed a eom-
pror.is

;
and so long as they have not denounced the convention, the action of legislatures

will not be necessary.

B'Mtles.he could not see anydifficulty in inserting in international acts a clause providing

:i.Jl

i^^ I
!^i

I' kjL 1
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that the States recognize in advance the bindinj; character of interpretations in.irl. hy

arbitral awards. It will rarely happen,furthermore, that the awards w '1 have the tiiV t nt

modifying the laws contained in the codes of the States.

This opinion is shared by Mr. Fusinato.

His Excellency Mr. Milovanovitch, taking the same point of view, called attention t j

the fact that States will always have as a last resort the right to denounce conventinri-, the

interpretation of which will give rise t. conflicts between their executive and legi~l itiw

powers. But he believes that public opinion, the supreme judge of this matter, is not -
-

unfavourable to the idea of arbitration as to justify the fear that this necessity «;;.

frequently present itself.

Their Excellencies Messrs. Hamniarskjiild and d'Oliveira find the same difficult u- in

this (]uestion as exist in all international law. Its laws are incomplete because thev 1 ick

sanction. Obligatory arbitration, far from adding a new difficulty, will have the effi rt a
weakening those alri'ady existing.

Hi? E.xcellency Mr. Ruy Barbosa believes that States cannot sign treaties which would

provide international obligations in contradiction to the fundamental principio ,:

national law. That is what would happen if we had in the International Court a nviM n

of certain decisions of national courts. We cannot admit that the decisions of natiun,:

courts are not final. There would no longer be any res judicata ; a claim might ,iri-

at any time and thus open up the case for revision.

On the other hand, can we admit that arbitral awards make law for the future oiil\ . bv

establishing rules which would be binding upon the national courts in cases of tlir -ac.r

kintl to be decided in the future ?

Up to the present time [lie s.iid] we have seen in arbitration only a means of s.ttliR^

pending cases. If a dispute arose which could not be settled, the interested parti-
sought by arbitral award to arrive at an agreement in a friendly way. .\rbitri-

tion was considered only as a final remedy to settle a disputed question, nevrr t

decide in advance questions which might arise in the future. We may perceiw tl.r.

the impassable abyss which separates the present idea of arbitration from that \\\v, :.

seems to imply the recognition of further results from an arbitral award.

.\rbitral courts would not render judgements then ; they would really en.K t !,.»;

for till- countries in the case.

.Mr. lienault recognizes that the question is one of extreme gravity in intern,am. .

relations. He compares international justice with national justice. It might hi •!
:

a system of law iniKlit become established in some country which the Goveninuiii \m ;

consider contrary to tli. spirit of the law. What will be its action ? It will h.iv. :

interpretative law pa?>ed which would be binding upon the courts. There shouM h- :

international matters similar means to prevent an objectionable interpretation of tnat;-

It has been said that a Government which was not satisfied with the intcrpn t.i!:'

:

given to a convention had only to ilenounce that convention. This radical solution u. ;
:

bo especially ininiicd in the case of universal treaties, because a State would be ten-' •

the .ilternative of accepting an nhjectionable interpretation or of withdrawint; tniii ;

convention.

Neither does Mr. Renault think that a Government can set up the refusal ot tli. i. :,;•

lature as a case oi force majeure. It a judgement is rendered against a State tlnri ir- £.

international obligation, and this falls upon all its powers.



I\ THE COMMIITKE OF EXAMIXATIO.V
383

He does not admit that the assistance of the legislature is a'.-r-, necessary to L-ive
legal lorce to an arbitral award. If the legislative power has apr .ved tl.' , invention
providing for obligatory arbitration, that is sufiici..nt to compel ,t to accept the internreta
tions which may be given bv arbitral courts.

'

A subcommittee, composed of Mess... Fusin.to, Asser and Merev, was author,.,.d
to seek a fonnula which would avoid the objections set forth

; it proposed to limit ca.es of
obligatory arbitration to 'disputes concerning th,. interpretation or application of conven-
tion^ concluded or to be concluded and enumerated below, s<, far as they refer to aeree
ments which should be directly execute.l by tV e Governn., nts or bv their administr itnv
departments .

" -w.nni

This subcommittee, which had not taken sides on the question of pnnnpl., ask.d that
the minutes should state th.it the restrictive formula added to section i of Article lU b

tlie Portuguese proposition had been written in a conciliatory spirit, after an interchange
0. views in the committee of examination, and with the intention of excluding the conven-
tion.. in question from obligatory arbitration, so far as thev refer to provision, the
interpretation or application of which, in cas,- ,.f disput., iswith.n the jurisdiction of
national courts.

Would not this formuh. result in senouslymo,lify,ng theprop.Mt.onsalreadvpresented '

If ue provide said his Excellency .Mr, Drago, ' that conventions ,ubjeci to ju<l,c,al
interpretation shall not be the object of obhfeatory arbitration, only questions oi madministrative character wiU be submitted to it, and these, most often, are of a political
character. h"-'"^" j'

To his E.xcellency Mr. Hammarskjold the proposed dra '. wrong in not distingui^h-
ing b,.ru>..n direct obligations betu.,.n Mate, and relations which international treatiesm.^ ..^tabhsh between individuals. state which has assumed contractual obligation^
.. re-pon.ible ,n all its powers, and s. J .-nMire the execution of the treaty h- M Jl
aepartments, '

"^

The -olution propos-d by th.- subcommitt..,. was ^upportc-d by a communication whichh. L.v ,.llency Mr, .\sser. in his individual capacity, a.idns.ed to th,- committee concernn.'

cm' >n'ca!^r
''""'"'""'"''

^

f^"r^'t'"n^vl"^''>t was propu...,l to make obligatory in

.Accordmg to some ;said his E.xc.llen> w mternational arbitration is destin, d ,n.ases between Mates to be what ordinary tribunals are in ca^es f^ w « indiv" h 1,According to this concepuon, international arbitration has for ts purpos he S' ;

'

M^tes Th V^T^ ^""7 ^^'"^1' ''^^ •"•^•^" "^^- ^« ^ '^^P"^'^- between to o n o JMates The arbitral award may have for Us object the sentencimr of the , efen 1 nt

S'aiii^'.S:^::^ E^?e::""^
'" ^^"^- ""- '^''' ---'

- -^' --•

-

u.th^efer'nc.^'to'r-l^.r''^
mterpretation of a convention, this interpretation ,s ,ivenun ruerence to a special case

; if the same difference arises later in another c ,sptie new arbitrators are at litxTty to decide it accordmg to their jJudle He
^

In oJh.'l"''
"?' ^!"'^ '^™' ""'"^ '^'''' •* «^«""^ <"^ pleading • t/uaU^

'"

'>mdin« in the future, any more than can national tribunals ,,„„/ ,ie n-'cunt)According to this idea of arbitration, it could not be applied except ui ca-es where

, «i..f,:

i.i

r '

ili'W

'''«'. p 4S0.
See the arbitr.ii decision in the

m%
L.i.se 01 the i'lou- 1 und oi the C,a.l.)rni,i.-
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States tlipmselves arc litiL'int parties, and where it i.-. a question of obtaining a jii.l;jt.

mcnt with regard t' recipnxal obligations or to their riglits as States, flowm;
either from treaties rn some other source of international law.

It is important, ufore, to distinguish between treaty provisions in whi( h nn,

State makes direct promises to another State or its rcssortissants, and those in wliji

!

It .igrees only to give lct,Ml force to certain provisions contained in the Conventidi
With regard to the latter, the State (or its Government) has fulfilled the duty whuii
falls upon it by virtue of the treaty, as soon as the provision in (jucstion lia> U\z
given the force of law in the manner prescribed in the State's constitution (eitlii r h\

ratification of the treaty itself, after i)arliamentary [in the United States, i,;;.

gii ssional] approval where it is required, or by the insertion of the treaty provisiur:-

in a national law).

The interpretation of these provisions, thus become an integral part of the n .lun.;;

legislation, is witliin the jurisdiction of the national tribunals.
.Ucording to the other idea developed in the committee, international arliUr.m •

has for Its definite puri>ise legislation for the future, in the -ense that judgmn !;•,.

are considered as the complement of the treaties themselves. Nothing then is ,ii;.ii:i--

resort to arbitration with regard to a dispute in which a judgement has been eiii. mi
evin in a court of last resort, under the national judicial system. While res] k. tin.

this decision in the six^cial case in (juestion. the arbitrators in some me.isure t,ik. t:.

pla<e of the contracting parties themselves, completing the convention 1)\ ti; .:

judgement, which, in truth, has the force of an additional protocol.
I do not in any way fail to recognize the usefulne;.-. of such an application nl mt-:

national arbitration
; I believe especially that in the case of the ['nwns whii li li.n

not yet introduced obligitory arbitration it would be marked progress.
But it seems to me clear that where it is a (piestion of introducing ;(«l,<T^./. i

galciry arbitration into international law for the first time, without the reserv.Ui.i; ,.

to vital interests or national honour, we should be content with an arbitration -I ::.

more restricted scope, first above set forth.

This will not prevent States from concluding six>cial conventions for the or- miz.
tion of a more effective and r.idical form of international arbitration. Ulitii !:.:

(juestion arises of avoiding (iitlii ulties wliich may result from the differing inLrpn;
tions of the same convention by the courts of the different contracting Statr-. x\,

esiHcially can the new Permanent Court of Arbitration render great service a^ li

of .ipix'als or a Court of regulation.

There already exists an international court inten<led to ensure the unifuriii i!,'

prctation of a convention ; that is, the Central Commission for the Navigatioii f ::

Khine, established by the Acts of Navigation of 1S31 and 1868. It passes .1- ,, -

of i.ist resort upon differences arising out of tin- general regul.itions conceniii., :

navii;.ition of the Rhine.

Hi> l^X(rllrnc\ Mr, Asser concludeil b\- stating that the application pro|)(i-(il ! \ :

subcommittee to ii.' iii>erted in the minutes, would avoid all doubts by makiiiL, ,; -;;,.

modification, consisting in the -tat^ment, 'with the intention of e.xdudinf; tr ;::
"

operation of obligatory arbitration treaty provisions intended to form part (.1 i; :.

legisl.ition of which the interiiretation ,ind application. conse<iuently, in case ol ]>;::.

are thin the juri-dictioii of nation.il courts', instead of 'with the int.r: :;

excluding from the operation of obligatory arbitration the treaties in <|uestlon - :.;: .

tli<y refer to provisions of which the interpretation and application, in case of . I.-; ;:

are within the jurisdiction of national courts '.

This view was opposed by his I^xcellency Mr. Milovanovitch, who does not tli:i k '.. :

is any let;,il reason or practical necessity for setting a limit to arbitration in tlies.- n-. ;" r-

We cannot admit that the legal bond created by a convention between sovck ui -• '
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The same tiling happcnoil in the ca>c of the <leleKa(ion from the United Stntr- of

America, which be^an 1)V making tlie following declaration :

My Government i-; an ardent supporter of obligatory arbitration and it Ini^hh

appreciates the relative merits of the many propositions submitted for our con-ukra-
tion. But it know- the difficulties of a practical application thereof, and it bi In ve^

that every proposition containing a list of conventions which are excepted from tht

general article setting forth the reservations, instead of simplifying the qui-tmn
would raise serious complications. It would be necessary, further, to take a rel.mvdv
lung time to study in a thorough manner the character and scope of each of tlu-f

conventions.
The American Government also prefers a formula more familiar to ",c nation- thjn

the one proposed, which is entirely unknown and a m;Uter of experiment.
Consequently, our Government, while being— I repeat it—an ardent supporter u!

obligatory arbitration, could not authorize us to vote in favour of a proposition wr-
taining a list of the conventions to be yubmittcd to obligatory arbitration.

It then submitted on August 26 a proposal, also based upon the I'ortugucsi dratt

leaving to the ratifications of the Convention the determination of the cases on whu h t;,

States would be understood to agree.'

We were therefore confronted with five proposals, one Portuguese, one Englisli, , nt

.\merican, one Serbian, and one Swedish, without counting the formulas preseniu! k:

certain .irticles, notably texts proposed by the subcommittee presided over by Mr. 1"
ii-in,.t^

The tirst tw" articles of the American proposition, being considered a siiiniii.ir\ o!

similar provisions contained in the other plans, were discussed and adopted on tin tir>:

reading.

The Belgian delegation had asked for the insertion in the first part of Article i ,it the

word ' exclusively ' before the expression ' of a legal nature '. This amendment wa- nn
openly objected to, but was not accepted ; it was agreed, however, to substitute tin u(Td^
' and especially those ' instead of the word ' or '.

The committee had stated, in fact, that the text submitted for its examinatinn u ,-

open to question ; it was susceptible of the wrong interpretation that, as regard- li.t

interpretation of treaties, questions of a judicial nature are not the only ones uiDcli iiuv

come within the domain of arbitration. Itie exclusion of disputes of a political cli.ir.ict r

w IS not sufficiently explicit.

With this in view, the committee introduced into the text of thi.- article themo.lnicat;:,

which I have just had the honour to note.

The single word ' arbitration ' was substituted for the words ' of the Permanent (< iin .1

Arbitration '.

As regards the st.itement of reservations contained in .Vrticle I, the woril ' himour

was retained, in spite of the proposal of Mr. Lange, who asked that it be oniittt .1 ; ih-

same fate befell ' interests of third piTsons '.which no longer ligured in thesi'ccunl. (li!:.n

of the Portugiiese prnpiisition.

The .irticle, thus adopted on the lirsl reading, was drawn ii]) as follows ;

Article i

nifference- u! ,1 legal ii.itiire, and cs])eci,illy those relating to the i'iitcr|iii! ilii-r. -::

tre.itie- existing between two or more of tile contracting States, which ni.c, ,ir:-

' I ••.I. .(.sj.
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between them in the future, and which it may not have been possible to settle bv

ISl^tT^v^fr"^ ^"^T;"'^'^/"
arbitration provided, nevert hele^; that they do notaffect the vital interests, the independence, or the honour of any of the sad States "mdo not concern the interests of other State, not involved in the dispute

Article z of the Aimri.an pro(,oMtion brought forth no observation
; this is the draft

Article 2

Each signatory Power shall be the judgL-
arise involves its vital inteiests, independence,
a nature as to be comprised among those 1 a-r,
arbitration, as provided in the preceding artic

of whether the difference which may
or honour, and consequently is of such
which are excepted from obligatory

Article 3 of the British and Portuguese propositions provided that disputes conceminu
the interpretation and application of a certain number of treaties and con ventions, itemized
therein, should be submitted to obligatory arbitration without reservation

The detailed examination of this series of conventions was, in truth, limited to a very
few cases only. At the beginning, the first number on the Portuguese list,

'

treaties of
commerce and navigation '. held the attention of the committee particularly

Uithout dispute commercial conventions were recognized as the source of delicate
problems-^ven important political questions -which it would be impossible to submit to
obligatory arbitration.

Would it be necessary m order to avoid this dirticulty to make certain reservation^ to
exclude them from the sphere of obligatory arbitration ^ This would change the v.tn-
character of the list provided lor m Article 16 b of the Portuguese proposition, the ver^•
object 01 which was to place a certain number of cases of arbitration bevond the reach nf
all reservations. Besides, it would not be easy to determine what conditions should
d ermine the political character of a dispute. It was recognized that it would be more
ju.iicia to set for h exactly the clauses which, generallv contained in commercial treaties
should be especially designated as proper bases for obhgatory arbitration

lh,s distinction was sought by several members of the committee, and his ExcellencyMr Hammarskjold reported the results of this investigation in the following terms :

-,JS'2^lf^'''u'"''^"^V"'^
for 'treaties of commerce and navigation ', theHope of which IS too broad and too complex, might be proposed /or ,he tnterpretaion

<\ <^ity provisions concerning tariff duties •

f'"""'J"

nd^ cl:^':^ ^sS!;"'""" "" "'''' '" P"^"" commercial navigation personally

.nd'mloUeeV^^K.'^'"'-?''-'"'' "ff'^ ^'"'" '•'^*'^''* ^'^°^^ '^^''»^«^'=^' lighthouse dues,an. Hot fits), salvage ta.xes and charges imposed in case of damage or shipwreck •

Ul clauses concerning the mooring of vessels'

rJ^!^^!^
provi'ling for the cjual treatment of f.,reigners and nationals as regards

nnrt! '-;';'"-^';'^,'"^-'f'

^'%tu tl>e right of foreigners to pursue commerce or industry, to

.^ m ire Mn
;'^ professions, where it ,- a question of a direct <^^.nn.vr of providing

'.qual treatment of foreigners and nation,i!s
^

Ot clauses providing the right of fore

Several observations were made als

Article 16 6 of the Portuguese propos

gners to .icquire and hold property.

concerning Certain numbcrsol ti

tion an . tho •e relating to matters of private intemat

tion
;

tliey concerned especially extradition conv

list contained in

en-

Other reservations were

' ^ If.

i, I'
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also m.uie. His Excellency Mr. Drago declared that he could not accept the subniissKin tn

arbitration of laws against epizooty or other diseases of animals and plants. His Ex( ( li. n, v

B.iron Marschall observed, for his part, that certain conventions concerning railro.uK ,ir,

of ^uch a nature a.s to pre.sent the character and scope of political or even military trr.itu-.

and hence go beyond the bounds of obligat ry arbitration.

Exceptions of the same character wen again -^resented concerning differences uhid,

concern the determination of boundaries, capitulations, diplomatic and consular pn\ ;1. ci -

The lists contained in the various propositions were therefore workeii over ; M.iiir {
the items were the same, while each list still retained some items peculiar to it.

The committee was still divided.

His Excellency the first delegate from Germany observed that the result of the dis( u-K.r.

which had just taken place in the committee was that the question was immature, am! tlu:

it would be imprudent to wish to solve it before the proper tmie. By voting preniiUmlv
for obligatory arbitration, we should only sow discord among nations.

His Excellency summarized his ideas and point of view by reading the following dr. iarj-

tion at the time wlien th.' vote was about to be taken upon the Portuguese propo-itmn .,-

amended by the British delegation :

.Xrtide l<> ^^ provides tliat in the case of disputes concerning the interpretatiMp, md
application of a series of international treaties and conventions, arbitration ^luli b-

iiblii,'atory without reserv.ition. It has been imp()s>ible for the committee of e.x.imir.a-

tion to txamine tlujroughly the innumerable international provisions which .in

t.tinetl in the list. .And yet such an examination would have been, in our
indisiHiisable.

We liave noted certain serious objections which would not fail to apjH-ar :

1. ("ontradictorv arbitral awards concerning the interpretation of universal tn itir-

would menace the very existence of these treaties.

2. .Arbitral awards in contradiction to tiie judicial decisions of national trl!lUIl,li^

if called upon to inti rpret and apply the international treaties would initc .ir.

imix)ssil)le situation.

3. Arbitral awards re(|uiring a State to modify its laws by virtue of an iiitrr

national treaty init;lit provoke si rious conflicts witii legislative bodies.
N'one of these (|uestii>iis could be s<ilveil by the drafting committee.
riie Cierman Government is disposeil to in>ert in international treaties a Mut.ibli'

obligatory c.)»;/)rf/m/s clause where the provisions are suite.! to it. but it .."il.l n-t

undertake in ,1 world \n ity to assume obligations the scoju- and el'lect ol i' li 11 :

alisohitely iniiHi^silile to foresee.

His Exi elleiK y Mr. d'Oliveira. in the n.mie of the Portuguese delegation, suppun- tht

propi»ition-. prcM-nted by the British delegation, and joins his Excellency Sir Eilw. in! I'rv

in asking tliat thi' cnnimittei- be called upon to decide without delay the point as In whjt

are the (juesiionv which do not concern in any way either the honour or essential lnt^rt^t^

of States, and which are of such a character that they may be submitted to oblipatory

arbitration. He agrees, furthennore, to accept all suggestions and all modifuatun- icn-

i-erning the application of .irbitration, so that the difticulties noted in the cour- ,A t!ie

discussion concerning the execution of awards may be avcjided.

The Flelgian delegation believes that in no treaty l^ it possible to foresee whetliirit?

interpretation or ajjplication will not, under certain circuinstances. raise question,- of yxh

a cliaracter as to inviihe the sovereignty and security oi .-st, tes. It states that tin- i'l)-tT-

vation has already been made without being answered i;. a satisfacior\ nianni r.

^fi
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For thosr wl... <1„ not share our opinion fsai.l l>is Kxr.-ll.nry Baron innllaun.r: therrservation winrh w.- ask to liav. ms.rt...i w.ll bo inoporat.vv
; wv ,1., no . ! si ndhow It can b<> injurious.

i imut rsianu

H.> Excell..,u.v Harnn .rKstourn.ll, s .!,. Con-tant, wh>l,- n.,:oK,„.,„K thr valu. ol ,h..
observations ma.le <lun.11; the course of the discussion, b. I.eves that the comniitt.-.. sh„nl,l
not stop there,

t"''rtairilyhes,u,ni,r-ediinculii.s,irej,Te,,t, but ti,,it>s,>r,M|.elvwhvw..,,reL' .there,!here, and that .s al., whv ue should be .letermmed to solve then, The pro f ha ,escare not >nsurmojm, d.le h..s )ust been v.vidly ^hown us bv h,s l-.vr, ll^.^^v ^ K , ^jl-rv. \ou reedl the s. „„,|es and appn.hens.ons whal. our ,.nn,ent m He e m Vo n(.reat Bntam had hunsel vo„ ed. in our preee.lm,' sessions, eoneenun,. 1 1 e ,^ d 1 snient of a list
;

it s...m,d that it was iniiH.sMble to a^ree uixm it
• ue 1, v. r e

nevert^helos«. In bis .loubl, eapantv ol urxeonsult and s atesman „ FxeeH™ vNr hdwanU'ry, after having called .tttention to the d,t»u,iitv, has f ,u ,<1 tin , ns

o his I St, W !,,> do vou want of a more <kcisive character .- .Alter this experien. nda
1

..f those which have eome from our .liscussi.ms, are we Koin,- to stop . t h n knf our work, .abandon the fruit of our endeavours an,l our efforts , ' " """"'

The committee in i^o;, as m rs^, has und.Ttaken ,. r,,„s,d, r,d,le u.rk win, h cannot
be without fruit An agrcnient is possible

; it is demanded by public opinion it is
imp.,nant to realize U by followiuK the .'Xample of the Powers, already so numerous whu h
hav,. „o, feared to agree upon obligatory arbitration in for.nal treaties, without regard
to pn.ible objections. H,s K.xcellency Baron d'Estournelles de Constant ctes the treaty
bttw.en Italy and Denmark, signed December l(,, 1.103, which contains a clause going farb.v„nd the provisions of the proposition submitted to the Second Peace ( onference Th,s
ariKJc says :

The high contracting Parties agree to submit to the I>ermanent Court of Arbitration.stabhshed at Ihe Hagu,' bv the ( oiivention of July 20, i,S.,o. ail differences .'l vhacNcr nature which may arise between them, and winch could not be adm el , Sdip omatic channels, and even in the case where the difterences may hm or g,n t hnfa. ts prior to the < onchision of the present Convention.
" ""ginat, a in

Ihe American States provide us with a similar example, and hav.. also signie.l among
tiu nwhes numerous treaties of obligatory arbitration without reservation

hs Excellency Count Tornielli believes that in any cn.lition of affairs it is important
tl^iuestion as to whether we should accept th.- system proposed bv Portugal and .„her

1 10 In^ 1! t'
7 "//'-^"7-^>'."^, «"•• d<^clarati.,n .,f the principl.. ..f obligat.,ry arbura-

n •? > n, r ;
""'^ P^^')"''"^^-' ^y ^''^ ^'cceptance or refusal of th,- ,H„n,s whichu

1

put to vote
;
the Italian delegation reserves the right to pass up.,n this .ju.stion

lu n ,he vote upon the items shall be concluded, and when it is possible tl, pass ju. onuntupon the importance of the list resulting therefrom.
The nfusal of the Italian delegation to accept certain items will not signifs that theUh.net o the Quirinal will not later accept some of them, perhaps ev.n the sam.- items

^
r, fusal simply establishes the fact that it does not believe itself autlu.nzed at present
t.ml tlR. royal Government by voting for those without sutficient preparation
i .e Italian delegation also calls attention to the fact that the application of the principle

oiobfigatory arbitration to conventions establishing rul.-s to b.. unanimously applied to'nJ.vMuals ,n the territory of each contracting State, gave rise to prolonged di.icussions

I M
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in the cominitt.c of examination. Upon Roing to the bottom of these discussions it itiu.s;

be reropnizid that the difficulties which may arise with regard to these convention- ,ip

of such ,1 nature that they are rather to Iw settled by a real p.rmanent intern.iii. na'
judicial Court, than by arbitration.

For these reasons the Italian delegation will abstain from voting on Nos. q. lo. 1 1 j-

and i8 of the Portuguese proposition, and it expresses the hope that ' conferences at pi. .n
existing for the co<lification of private international law will study the nuans ol t n-iipn.
uniformity in the application and interiiretation of uniform niles of private law, ii.iti. r,,,'

or inte'-iational '.

His K.xcellenry Mr. ("arlin declares that his (iovernment do. not consider at pr. -,n'
that it is sulHciently infomied upon the nature and .xtent of the differences whirl: ui.a
anse with regard to matters enuni.rated under letter A of the proposition of the P.irtii-.;. -.

.li'legation (revised edition).' His Fxcellency must therefore reserve his vote up..n tli.v,

matters as well as upon letter B of Article lO b. the form of which has been moditi. .1

As r.'gards letters C and I), for which he has receiv.'d an order to vote in the n. ;;,itiv,

he has the honour to refer to the declaration of the delefration made at the meetint. ..( th,

First Commission, first subcommission, on July 8 last.

His Excellency the first delegate from Switzerland also presents a proposition ^ wIikI.
to his mind offers two advantages :

1. It places the idea of obligatory arbitration in the Conventior..
2. It will receive the unanimous support of all votes.

This system offers sufficient elasticity to allow those who wish to go far into the iii.ittiT

of arbitration mutually to agree upon a large number of cases chosen from the list

As for the States which are less favourable to this procedure, they may limit them- Iv.-

to a choice from the same list of a more restricted number of subjects.
States which do not think that they can at nresent bind themselves upon any Milti'

will only abstain from any communication.
With the Swiss proposition there would be no reason lor calling together a coiiiiiiittu

th,' Governments w.)uld of themselves successively support item- I. 2, 5, 4. &c., uitl. -t
being obliged to call for another meeting.

Thus, during the period betw.un tw.. Peace Conferem es, th,- id, .1 ,,| obhgatory nhiin-
ti.in would automatically develop.

His lilxr.-llencv Mr. Kuv Barbos;, m.;k.-. the followini; d.M-laratii.n :

Before taking part in a vote upon the various subj.cts 111 the list of ca.ses lor ,)l.l,^.it..rv
ar(>itration. a great number of which it supports, the Brazilian delegat'on cUcl.ii, -

. ,,iii

tliat wliatev.T may be the provision adopted, such provision will not l^lii.l it h> -ui-ii :•

to arbitrat,' .hsputes upon which th,- national tribunals may have already |.,i-..,

Mr. Streit is not yet ready to declar,' whether the (irecian .lelegation will be Mi. i
>

accejit any of the categories mentioned in the Portuguese project without the clause
reganiing vital interests an<l nati.mal honour, his instructions not authorizing him to .!.• h\
The Grecian delegation is therefore obliged to abstain from any vote in this onrnvxim,
although it is not unfavourable to the principle of obligatorv arbitration, which it ,1,.< 5 n..;

consider incompatible with the reservations mentioned, if they are interpreted in a stncth
legal sense.

' Post. p. 479. . /.„,, ,, ^-6,
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His Excellency the first delegate from Austria-Hungary, who supports the nscrvation
made by Brazil, declares that he holds his votf -iubject to certain conditions, the purpos*.-

)f which is to give to the result of the deUbenitions a serious and practical character.

As we are called upon [said his Excellency Mr. M6rey] to prepare, to point out
as we might say, ,1 decision to be narhed by the First Commission and then by tin-

Conference, and a-. It
.

not a question here of reaching a restricted agreement, my vote
is not given and will not be hnal exc.pt on condition that most, if not all, of our < ol-
leagues shall b<! disposed to make a similar agreement.

As it is a question, to., to a.lopt ,1 temi iiseil by our eminent \ esideiit, of ' luiure
experience ', in the field of obli^jatory arbitration, it would seem to me nec(ssar\- to
hmit the duration of the jjossible provision to five years at the most.

His Excellency had also previously announced that in case the result of the work of the

committee should Ix; negative or of too little consequence to be complete, he tlesired a form
establishing :

1. That we are in accord upon the princi[)le, that is to say, that obligatory
arbitration may be applied to certain treaties.

2. That some ditfkulties exist in the discussion of certain cases on which it is not
possible to ajjree.

Consequently the Conference would invite the (iovemnients to have the question
-tudied and the results of this study would be then submitted to an international
committee of limited jxiwers.

resolution '
,it tinHis E.xcellency Mr. Merey reserves the right to present this

tiper time

Finally our eminent president expressed himself in these words :

13cfore voting, I think it iixful to inak<' three statements.
The lirsi IS this. Whatev. r may have been the difficulties, the vigour and, at times,

the warmth of our debati's, a 1 oinnioii sentiment which unites us has come from it all
We might say in short that the unanimous desire of the members of the committee

of examination is that ol)lii;at.iry arbitrationshould come forth victorious from the Peace
Conference. We have all in our turn expressed this desire and his Excellency Baron
Marsi hall has done so in particularly hai)f)y tenn<. We are in ace jrd upon the
principle, and we should prou<lly proclaim it.

In the second place, the discussion li.is produceil this result, it has shown us the
diificulties which ive feared at the beginninj;. Thus, from the first meeting, vigorous
criticism has been directed against the system ot submitting to oblu;,itorv arbitration
tre.ities as .1 i.'/o/c. Thanks to the fwtient work of several of our colleagues, such as
his Excellency Mr. Hamniarskjold and Mr. Fusinato, the questions submitted for
your examination ar>' all defined by the determination of their object. We are there-
fore in accord upon the second point : to clarify the problem and bring before us not
treaties a^ a whole, but particular cases considered in their actual siirrouiidings.

Finally, our agreement is assured ujxin a third point. His Excellency Baron
-Marschall has told us that Cieriiiany was disposed, in the case of treaties to be c'liicluded
and when the siibject-malter suited it, to make objii^.itorv arbitration more all-
pervading in inteniationai practice. This customary adoption of the fnmpromis
clause is for the future, gentlemen, a rule of conduct which wdl be niorallv imi)osed
upon the international community.

()ur agreement upon these different ])roblenis b.ing thus recognii-ed, the question
now is whether it is jxjssiblc to fonn between us to-da\- a leg.il liouil ((.iiceniiii!.; specified
cases of arbitration.

I thank his Excellency Count Tornielli for having indie.ited to us what would be
the best method of voting in order to arrive at an agreement upon the last point.

! >f.
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I think that wv ,an, as h." has siiRgfst.'d, takr on.- aftir th. ..thcr, tho arti, I, . „,
til. lists which hav.' b..n subniittid to us, and make known our opinion suir..-u,l'
uj».n rach of th.-m without in any wis.- U-inK b,junil Ix-caus,- th.T.of in th.- tinal ^ i,We will thus remain mast.rs of our .h-cisions upon th.- whoh- to tlu- .-n.l .1 -I,
-lis. u^Mon and th.- r.-sulfs of th.-so si-paratt- votes will .-nhnht.-n us and lui,!.- u- .

our nnal d.tisions.

H you an- willing, genih-ni.n, to agr.-.- to tht-s.- various matt.-n,, th.- result will I,a Kr..it.-r .ase in <l.-batc-. That will bring us to the end whi. h v .- hav
reach an agreement

.

in vii w

I h.- voi.s cast on the lirst r.-ading of th.- various lists .)f clauses and convention- ,
.

,

taine.l in Arti.l.-s i,,„. ihh. an.l if.c of the British and PortUKiuse profjositions .,- «,;
as in the ^w.disli ami S.rl)ian propositions. showed aseri.MisdisaKr.-em.nt in thecmiiiirt.,
The larg.-st majority obtaine.l ,li,l not exce.d two-thirds of the countri. . repr.v ,i!,/
furth.-rni.ir.

,
this majority w,.s not n-ach.-.l in more than .me case. It may he a .ju. -ti,-n

loo, wh< ther th.- .Ieleg..ti..ns wliu h formed part of the majorities attain. .1, w.n- in all ,-.,

the s.tnii-

It islo 1«.'. d>-..rv,d.l..o, as tothe result ..fihese ballots, that the.l.l.-Kations nf .\>,.tr ,.

Hungary. Cr.at Britain, and Swed.-n cast their votes with the res, rvation that
half. .>r nearly .ill, of the whole numlx-r .if votes must be cast as theirs were.

Mere IS the tabl.- of v.it.s c.i-t ;

.11 I. j-t

llnli^/i .III,/ I'otlugur\e l'i.,poiiti,iti^>

.\KI1CIE 16.1

liit.rp.>t.ilii)ii .in.l application ,.( treaty provisi.ms Loncerimii; tl„
liillDuiii); subjects :

Custdm^ t.irills •....
Mea-.ur.-nn-iit dI vosscls

. . .

W'.iKc- .111.1 otatcs »i ileccascd st.imL-n . . .
.

Eiiu.ilitv lA forciKners an>l n.itionals .is to taxts .mil inip.ist,
Rixht of iDrtiKnirs to aci|uire ami hold prcprrtv
Intornation.il protection (.f workmen .

'.

. .Means of nrevcnlinK collisions at sea
'

I'roti'ction of literary and artistic work-s ...
(). KeKuKitiori of commercial and intlustrial companies '

lo. a. Monet.irv systems ....
b \\'ei«lits and measures ...'

n. Kiciproc.d free aid to the indigent sick
IJ. Sanit.iry regulations ...
I.}. KeK.il.itions concerning ep.zootv, phylloxera, .aid otl,, , sinni.ri . -ti

Iflices . . . , _

14. I'riv.ite iiiti-rnational law
15. (ivd cii I otnni.-rcial procedure

.XkricLh I'',

Taxes aii.imst vessels (.lock charges, lighthou-
.salvane char«e.s and taxes imposed in case of

I hi- rmht of loreixners to pursue lummerce .itid
tlic lil)er.il profissions, wliether it is ,i i ..

by li( im.' placeil upMii an e<iualitv wit! i; .11

10. Patents, trade-marks, and trade n.im'e
12. eieotletic .jue.stions ....
13. 6. yuestmiis of rt-ij.ilriatioTi .

14. I'^migration......

5-

and pi: :ac^
.mage oi j.acn«mt :.

usmess 'i jrat-as.

n dii--;-. ^-rant
d
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llttUsh Ptoptisilum I

M Pr<:unury claimn fur UatxitiKt's, wluii the prinviplt' of in<i'-n\nilN i->

reco((niii'il l>y the parties ....... i

SwtUith I'rnfy.iiilion'

Articik is

: In tase of pecuniary (I,urns iiivnlviiiK the interpretatiun or applii .ilciii

f'f lonvf'iitions (if rvcry kind iH-twi'cii tfit partn-s in iliHpute

( In • .i^i' lit pi'i uniarv i laimi ariMnx truni ai.ts uf war, i ivil war, iir tin

arrest of toniKneri. or sniiirc of tlirir property ....
Srfliiiin I'tnpKiiti.in'

AKriciE I

II pn t il, li'lrur.ipli. .Hill ii li'jilioMr < omi ntiiiii- .....

If.llM t
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Vtin,;
: ^\

'ill

hi

till

1

.\l the nn'ctiiif; fdllowiiin tin liallntiii!;;, lii-< l''..\( i INni y tlir lir>.t dflc^Mtr fnun .\ii^tn;i-

HiinK.irypriscntfdhis plaiit()>iil)init tmlK di'lilxratidiiMjt tlicdimmltti i-.i tdrin ini|ilyiiic.

oil thi- line li.inii. .in aKninniit ujxiii tin |iriiii ipli ..f oblig.ilury arbitr.itioii, and on tli-'

other li.md, invitiiij.; the (iovcrninriit-. \.n pmi < ( d witlnn .i (,'ivin turn- to a -iriiiu> tx.miin.i-

tion .ind deep study of the cases to wIik h tin- oMipition nii^;lit lie applied.

Here are the provisions of tie resolution ' of Ins H\( i ||ene\ Mr Merev :

i' \

Resoi.ition

.\iter iiiiving consrientiously Wfit,'licd the ([uestion of arbitration, the Conference
has hnally come to the conclusion that certain matters, carefully specified, are suscip-
tible of sul)mission to ol)lii,Mtory arbitration uithoiit anv restriction, and that those
which lend themselves particularly to this method of settlement are disputes refjardint;
tlir interpretation or application of certain international con^'ntions—or parts ol

conventions- -appeariii).; aiiionn those which are contained in the projx)sition of the
I'urtu^'uese delegation.

Most of the matters in ijuestion being mon- or less ticiinical in character, any
decision as to the extent to which and the conditions under which obligatory recourse
to arbitration might here be introduced, should, however, be preceded by such study
as is beyond the competent' of the Conference and cap be entrusted onlv to experts,
inasmuch as it require^ six-cial knowledge and experience. The Conference, therefore,
invites the Govemmi nts after the close of the Hague meeting to submit the question
of (ihlig.itory arbitraton to a serums examination .tnd profound study. This study
must lie completed by the . . ., at which time the Powers represented at the Secunil
Hai,Tie Conference sha'i "otify each other through the royal Netherland Ciov.mment
'f the matters which i .ey are willing to include in a stipulation reg.irding obligatory
irbitration.

Ill- Kxcellenc\- summarized the contents of tlu resolution in these words :

After having considered this subject with all the attention vyhich it deserves, the
t-onferetue can state that there exists within the limits which are still to be clearly
and distinctly fixed, certain matters which, m case of dispute, may be required to be

Mir

' I'ost, p 474.
' Actes et documents, vol. ii, p. 8oo. .iHiif*^ -'o.

" r>st. p. 4S5.
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submitted to arbitration without reserve. This method of settlement appcar> to

recommend itself particular!}- for disputes arising from a difference of opinion as to tlk

interpretation or application of certain international conventions—or parts of conven-
tions—which might be taken from tht- list appearing in the proposition of the Portufju. ;,

delegation.

Now, the matters in question having for the greater part a more or less teclmical
character, we could scarcely avoid a preliminary examination before determining which
cases, upon occasion, might be included within the domain of obligatory arbitration

in the future. It is evident that the Conference is not competent to go ahead in tiiis

matter with a full knowledge of all the details which it must consider ; such a task

should, on the contrary, be undertaken by experts versed in the matters in question.
Under these circumstances the Conference hands over to the Governments them-

selves the duty of taking in hand this preparatory work with a view to rearhiim m
international agreement, sanctioning, within the limits which they consider wise, the

principle recognized by the Conference.

The Austro-Hungarian delegation recalls, also, on this occasion, that at the very

threshold of the discussion upon obligatory arbitration, it had proposed to Article i(j of

the Convention of 1899, an amendment wliich had not yet been discussed, but which it did

not intend to abandon.

It is only after having cast the votes r-.bove-indicated upon the various lists of claiii-es

and conventions enumerated in the American, British, Portuguese, Serbian, and Swdlish

propositions, that the committee agreed upon the pro\'isions of the article which should

contain them.

The drafts deposited by the delegations of Great Britaui and Portugal both pruvidid :

The high contracting Parties agiee to submit to arbitration without reserve

disputes concerning

:

This form was accepted.

A discussion arose concerning the British proposition providing :

It is understood that arbitral awards shall never have any but an interpretative
force, without any retroactive effect upon prior judicial decisions.

His Excellency Mr. Milovanovitch, in the presence of this new plan, withdraws Article 4

of the Serbian proposition. He declares that this article was presented to provide fnr the

very observations made by the British delegation ; the Serbian delegation does not in any

way oppose the retroactive effect of obhgatory arbitration as to existing convention>

So far as the new British proposition is concerned, its text is not satisfactory to him

and he cannot vote for it if i*. is not made more definite ; it must not be possible for any one

to draw the deduction therefrom tliat the arbitral award shall always have an exclu.-ively

interpretative character.

The British delegation having insisteil upon the terms of its proposition, it was rejn ted

by an equally divided vote, while the committee adopted by a vote of nine to three, on the

motion of the Fusinato subcommittee, the following draft :

Disputes concerning the interpretation or a])plication of the conventions coiuluded
or to be concluded and enumer;ited below, so far as tliev relate to agreen:"nts which
should be directly e.xecuted by the Governments or their administrative departments.

Tile p^o|>o^itioIl of the Fusinato suhcommiftee coneerning the value of an arbitral

award relating to the application or interpretation of a convention with regard tt. the

signatory Powers not parties to the litigation, was then adopted with certain modificatiuns.

i I
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The plan submitted to the committee provided in paragraph 3 thereof, in fine

:

In the contrary case, the award shall be valid only in a case which has been the

subject of suit between the parties in litigation.

This draft is opposed by his Excellency Sir Edward Fry, who demands, on the principle

of res judicata , that the judgement shall always be binding upon the litigant parties.

Without being hostile to this proposition, Mr. Fusinato shows that the following

consequences will result therefrom :

If we adopt the proposition of his Excellency Sir Edward Fry, the interpretation

of a convention by an arbitral award will bind the parties, not only in the case at bar,

but also in the future. And, as a result of this state of affairs, we shall create alongside

of the general bond between all of the parties to a convention, several special tends
corresponding to the different arbitral awards rendered between certain Powers, the

effect of which will always be limited to them alone.

The amendment of th^ British delegation was adopted by a vote of twelve to four, two

not voting.

Here is the modified text of the proposition of thi- subcommittee :

If all the States signatorytooneof the conventions mentioned in Articles i6c and 161/

are parties to a suit concerning the interpretation of the convention, the arbitral award
shall have the same force as the convention itsilf and must be equally well observed.

If, on the contrary, the dispute arises between only a few of the signatory States,

the parties in dispute must notify the signatory Powers a reiisonable time in advance,
and the latter Powers have the right to intervene in the case.

The arbitral award shall be communicated to the signatory States which have not
taken part in the case. If the latter unanimously declare that they accept the inter-

pretation of the point at issue adopted by the arbitral award, that interpretation shall

be binding upon all and shall have the same force as the convention itself. In the
contrary case, the decision shall be binding only upon the Powers in dispute.

It is well understood that the present convention in no way concerns the arbitration

clauses already found in existing treaties.

The first paragraph of this proposition was adopted without observation
; paragraphs

2 and 3 were voted for by thirteen delegations and the fourth paragraph was accejjted

without a vote. The proposition as a whole was supported by thirteen votes against three.

The Serbian delegation had submitted to the committee another solution wliicli was
not seconded ; here is the text :

When there is a question of the interpretation or application of a general con-
vention, the procedure shall be as follows, so far as it is not (ktermined bvthe aforesaid
conventions themselves, or by special agreements which may be attacheil tin re id :

ilie litigant parties shall notify all the contracting Powers of the cotnpromn which
they have signed, and the contracting Powers have a period of . . ., countint; from the
day of the notification, to declare whether and in what way they will take part in the
litigation.

The arbitral award is binding upon all the States taking part in the litigation, both
in their mutual relations and in their relations to other contractinf; I'ducis.

The States which have not taken part in the litigation may <l('niainl a new arbitra-
tion upon the Siune question, whether it concerns disputes which liave arisen between
them, or whether they do not agree to accept the award rendered with regard to States
taking part in the first litigation.
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If the second arbitral award is the same as the first, the question is finally -ntkdand this decision, thus become an integral part of the convention, shall bt^'' bindmeupon all of the contracting parties. If. on the contrary, the second decision .hil.i^trom the hrst, a third arbitration mav be demanded by any contracting State and tli,"
third award shall then be generally binding.

Soon afterwards Mr. Fusinato proposed the addition of three new paragr.ipliv ti,

Article 2 of the proposition of the subcommittee presided over by him. I give the t,.\t

thereof below :

The procedure to be followed in adhering to the principle establish.-d h\ the
arbitral award as provided in Article . . . shall bo as follows :

If a convention establishing a Union with a central otfice of its own is involv, .1 tlit
parties taking part in the case shall transmit the text of the award to the special nit,,,.
through the Mate in whose territory the office is located. The office shall draw „,. thi
text of the article of the convention to accord with the arbitral award and foru.irj
It tlirough the same channel to the signatory Powers that have not taken part in the
case. It the latter unanimously accept the text of the article the office shall niaktknown tluir acceptance by means of a protocol, a true copy of which shall be tr.m^-
nutted to all the signatory States.

If a convention establishing a Union with its own special office is not involved thehmctions of the special office shall Ix^ jx-rformed in this matter bv the Inteniati'onal
Bureau at The Hague, through the Netherland Government.

This text was accepted by the committee.

The British delegation, which repeatedly modified its propositions, taking into account
the dehberations of the committee and the provisions submitted by the various delegatK.n-
elaborated a new scheme » for the purpose of dividing into two categories the cases which
the Powers might consider of a nature to be submitted to arbitration without reserve.

The first category would include those cases in regard to which it had been posMble
to reach a unanimous agreement, thus forming a reciprocal engagement.

The second category would include such other matters as might appear to admit cf
embodiment in a stipulation respecting arbitration without reserve, but upon which a
unanimous agreement has not been reached. A protocol, annexed to the Convention
woul.l enumerate all matters included in the second category and would mention the
various States that were signatory to the Convention, as well as the conditions under
which new matters might be added to the list.

•Article If) ,1 ,>i the British pnjposition, therefore, says :

The high contracting Parties also decide to annex to the present Convention
a protocol enumerating ;

1. Other matters which s,em to them at present capable of submission to arbitra-
tion without reserve.

2. The Powers which from now on contra( t with one another to niak. t!i-
reciprocal aun iment with regard to part or ail 01 thcM- sul)jects.

There were ten votes for, five against, and three abstentions.
We print below the text of th.- British proposition concerning the protocol :

.\rticlk r

Each Power signatory to the present Convention accepts arbitration withvu:
reserve in contnn-ersies concerning the interpretation and application of conv, nn. ; .il

' I'osI, p. 487, ami footnote no. _•.
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stipulations relating to such of the matters enumerated in the table hereto annexed
as are indicated by the letter A in the column bearing its name. It declares that it

contracts this engagement with each of the other signatory- Powers, whose reciprocity
in this respect is indicated in the same manner in the table.

Article 2

Each Power shall, however, have the right to notify its acceptance of matters
enumerated in the table, with respect to which it mav not already have accepted
arbitration without reserve in the terms of the preceding article. For this purpose
it shall address itself to the Netherland Government, which shall notify this
acceptance to the International Bureau at The Hague. After having made proper
notation in the table referred to in the preceding anicle, the International Bureau
shall immediately forward true copies of the notification and of the table thus com-
pleted to the Governments of all the signatory- Powers.

Article 3
Moreover, two or more of the signatory Powers, acting in concert, may address

themselves to the Netherland Government and request it to insert in the table
additional matters, with respect to which they are ready to accept arbitration without
reserve in the terms of Article r.

These additional matters shall be inserted in the table, and the notification as well
as the corrected text of the table shall be transmitted to the signatory Powers in the
manner presrribed by the preceding article.

Article 4
Non-signator\' Powers are permitted to adhere to the present Protocol by notifying

the Netherland Government of the matters in the table with respect to which they
are ready to accept arbitration without reser\-e in the terms of Article i.

On th-- first reading thi- articles relating to the protocol were adopted, with a
few modifications in their wording, by twelve votes to four, with two abstentions. It was
understood that declarations of adhesion should be addressed to the Cabinet at The Hague.
The committee recognized the fact that a State can be bound only by a formal declaration

by Its Government ; a simple insertion in the table would not suffice.

.\rticle 4 of the proposition of tht- United Statts of America caused a lengthy and
exhaustive legal discussion. Its tt-xt is as follow^ :

In each particular case the signatory' Powerv shall draw up a special act {cotnpro-
mis) conformably to the respective constitutions or laws of the signatory- Powers,
defining clearly the subject of the dispute, the extent of the arbitrators' powers, the
procedure, and the periods to be obsen,-ed in the matter of the con>tiiution of the
.irbitral tribunal.

rht- .\mencan delegation believes that the importance of the compromn should not be
ex.icserated, and that it should not be given a preponderant role to the detriment of the
tre.uy itself, for it depends upon the treaty and ha> no independent e.xi-tence. No treaty,

no compromis.

Aceording to Mr. Scott, in order to appreciate the nature and importance of the
•.ompTomis. the nature of the treaty must be ((..nsidered. A contract concluded between
two or more States is given the name of treaty. It inipo.-e- upon tla contractint; parties

M

an obliu'.ition to do or not to do a certain thintr. and
indisputable that a treaty engender- mutual right- and dutie-.

their u'ood faith. If it ii

ts e.xecution, nevertheless
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depends upon the co-operation of a branch of the national Government. Whethtr this

national organ be composed of a single or of several persons is a matter of indifferenc t in

the eyes of international law.

In order to submit a difference to arbitration, the parties must be in agreement upon
the question to be decided. Such are the substance and essence of the compromis, con-
formably to the provisions of Article 31 of the Convention of 1899 and Article 4 of the
American project.

The elaboration of such an agreement is the result of negotiation and is accomplishtd
only when the States at variance have consented to insert in it such and such a point
To become binding the agreement must be ratified in each respective State by the (ir:;jn

that is competent to conduct international affairs. This may be a single individual /the
responsible head of the State, or the head of the State in conjunction with a nationj
organ. In the United States it is the President, by and with the advice and consent .,i

the Senate.

At any rate, the proposed agreement does not bind any one until it has been ratiti.c

by the competent authority, and this ratifying authority is determined by the constitiitK m
and laws of the respective contracting States.

In order that this point may be clearly (,'raspcd (say- Mr. Scott), and that tharmay be no misunderstanding as to the delay which might be necessary for hnii 'nr
about the collaboration of the national organ, the United States has endeavcnin .1 t.~

express in clear and explicit terms the fact that the elaboration of the comf,^ mis
depends upon the authority which is competent to conclude treaties. In Am. ri. .

for instance, it is the Executive and the Senate.

And again :

To sum up, if it is intended that the right to submit the elaboration of the comp> mi.
to national constitutional and legislative provisions must oe reserved, exbrcssis: .rbi^
we fully admit the legality of this requirement. s far as we are concerned tlif
reservation goes without saying, imposes itself a. .tically ; but, in order to a'vuid
possible misunderstandmg, which might lead to .iminations and cause our uo.
laith to be susp.?cted, we have deemed it necessai^ to state the situation fairlv wu
squarely, such a5 it appears in the constitutional theory and practice of our coimtrv

Tho meaning of the article under discussion is perfectly clear to his Excellent \C.iUn:
Tomiilli. He takes the floor again to say that, when an arbitration case occurs b, twetr.
the United States of America and Italy, for example, the latter will be bound and its

executive authority must execute the engagements resulting from the treaty as soon as

this international act has been ratified according to Italian constitutional fornix, uhile
the Government at Wasiiinston, in order to carry out the terms of the principal tr.aty,
which its constitutif>nal authorities liave approved, will request Italy to mako a nc«'
convention, that is to say, the special act, tlie compromis. which also will ntunr. the
approval of the Senate. There is an evident inequality between the obligatmii^ «l,i<:h

the two parties will have contracted in signing tiie general treaty.
But there can be arbitration without a compromis. The treaty concluded Wuu-.r.

Italy and Denmark stipulates that in dcf.iult of a speci.al compromis the arbitrator- uil!

decide upon the basis of the clauns formulated by the parties. If the United St,,t,^ 0:

America can accept clauses to this effect, the undeniable ine<|uality would be eliminated
The delegation of the United States of .\inerica replied to this question in the noyativ.
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His Excellency Mr. Leon Bourgeois inquires whether it is proper to take up here the

conditions that are necessary for the conclusion of a compromis in every country. Why
enter into so many details here ?

As soon as a State engages to fulfil in good faith tlic obligations which it has contracted,

is it to be supposed that it will seek pretexts to slip out of thetn ? Is not such a refusal,

moreover, always pwssible, even if the consent of the executive authority alone is required ?

U it not contemplated even in the project for the Permanent Court ?

The delegations of Great Britain and Serbia share this opinion.

His Excellency Mr. Hammarskjold draw~ a distinction between the two aspects under

which the compromis may be viewed. He believes that it is not a nev convention but an

act of procedure. Indeed, if the compromis were a new convention, the arbitration treaty

would lose almost all its binding force.

If ;he saidj the words ' conformably to the laws, &c.', moan that each Government
muit observe the fundamental and other l.iws of the State, they are useless. If, on
the '.ontrary their object is to stipul.ite th.it the compromis must be considered a new
convention, and that an arbitration convention is only a promise to conclude one,
they are very dangerous.

His Excellency Mr. N'elidow states that when a treaty, submitted to the Parliament,

lias been approved, it must be carried out by the two u.irties. Consequently, when once

the arbitration convention has been concludeil. the parties are under the obligation to

make a compromis, in respect to which they must come to an agreement. In the United

Stdtes each compromis mu-t still receive a legi<lativi- sanction before it becomes binding,

-.0 that European States will be bound while the United States will not vet be bound,

as their obligation is subject to a potestative condition.

Such is also the opinion of his Excellency Mr. M6rey, who insists upon the inequality

oi fact which will exist between the contracting parties. While, in the matter of the

compromis, the other Powers are bound upon tlie signing of the arbitration convention,

the .American Government is not. It has engaged to do what it has no power to do.

The (jther Governments, on the c<mtrary, can make a firm engagement, because its fulfil-

mi>nt depends solely upon their executive authorities.

Mr. Renault and his Excellency Mr. Kuy Barbjsa state that tiie execution of an award
may indeed be a duty imposed upon the authorities of a Government, but that is a question

of municipal law which cannot be entered into. Indeed, Governments which are not

obliged to submit the compromis to a Senate, like the United States, may nevertheless

liave to obtain the consent of a Parliament in order to execute arbitral awards. Such was
the ca^e with the English Government in the Alabama affair and of the French (Government

in an arbitration with the United States, under the Monarchy of July. The truth is that

the matter must be left to the good faith of the parties.

It there is no confidence in such good faith, the logical conclusion would be to discard

iv. ry kind of international engagement.

It should be our de>ire to decrea>e arbitrariness so iar as possible.

.Vrticle 4 of the American proposition was tinally adopted by ten votes to seven.

.Articles 6, 7, and 8 of that proposition were then voted without discussion.

I liavt; already hail occasion to mention the proposition prisented by the delegation

)t 5\vitzerlan> an amendment to Article I') of the Convention of July 2<). iSqq.i To the
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mind of the author the aim of this proposition is to make it possible for the advocates
as well as the opponents of a world-wide treaty of obligatory arbitration to adh.n to

a proposition which would be acceptable to all. It suggests a formula whereby the nrinc.ple
of obligatory arbitration may be introduced into the Convention and establish.d on
a practical basis, which would be susceptible of extension and acceptable to all the

States.

' It would seem to be of some use,' said his Excellency Mr. Carlin at the ses^iun of

August 29th, ' now that there is neither a unanimous nor an aln- t unanimous vdti- m
favour of the British proposition.'

He adds that the idea which inspires his proposition appears to • been appreciated,
since it has found a welcome in the new propositions of the delegat. .ns of Great Biitain

and of tiie United States. All who have accepted the English proposition can also vote
for the Swiss proposition, while stating their preference for a more general and more
binding formula.

This point of view was disputed by some delegates and the proposition submitted
by the Swiss delegation was rejected by ten votes to five.

Voting against: The delegations of Great Britain, the United States of America,
Italy, Serbia, Mexico, Brazil, Portugal, Norway, Russia and France.

Voting for : The delegations of Germany, Argentine Republic, Belgium, Greece, and
Switzerland.

The committee had thus proceeded to a consideration, on the first reading of the

Anglo-American proposition and of the Swiss proposition, and the vote thereon. It

remained for it to discuss the draft resolution presented by the delegation of Austiia-
Hungary.

His Excellency Mr. M6rey pointed out its timeliness in the following words :

The resolution, in the form in which I have ventured to submit it to our committee
for consideration is, in my opinion, the resultant of our discussion.

.\s I had the honour of saying the other day, I am of the opinion that, if we have
devoted and if we still devote considerable tirfie to the discussion of the quest mn of
compulsory arbitration, this most interesting and profound deliberation has in nowise
been barren and will not be without results. What results have we already rtarlicd

'

In the first place, the establishment— I mav sav unanimous establishment—<if the
pnnciple of the application of obligatory arbitration to certain international conven-
tions, or parts of conventions. In the first part of my resolution appears the stat< mcnt
or the confirmation of this principle. It seems to me that this principle is expnsMd
here much more clearly, distinctly, and formally than in the various texts wliuh have
been proposed for Article 16 of the Convention of iSqq,

A> for the practical and definitive applications of the principle of nhlif^Mtory
arbitration, two opposite opinions have been expressed in our committee. A certain
numb«'r of our colleaRues believe that we can come to an agreement at once on a .ieh-
nitive stipulation which would include a list or table, more or less long, of the Conven-
tions in question. Another portion of our committee believes that it would be better
to leave It to the Governments, more particularly to the competent department-, to
make a prehmmary examination of the technical and legal details. The second part
of my resolution is conceived in accordance with this last idea.

His Excellency the first delegate of Austria-Hungary points out, in conclu.-li;n, that

his proposition offers this great advantage—that it can be accepted by all without -acri-

ficing the opinions e.\pressed, and that it meets the needs of the situation, since many
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of the delegations voted for certain numbers of the Anglo-Portuguese list only on the
express condilion that all or nearly all of the States represented at the Conference would
accept a definitive list, even though it might be very restricted.

Some slight criticisms were made of the text of the Austro-Hungarian resolution . They
did not in any way change the sense of the proposition, and his Excellency Mr. M6rey
accepted the modifications requested.

Should a discussion and vote upon this r.-solution be taken up in committee, ur was
it better, on account of the widely divergent views, to carry the question before the First
Commission, in order to learn, as his E.xccilency Count Tornielli said, the opinion of
forty-four States, as only eighteen are represented in the committee ?

The delegation of Italy [said hv] has made reservations as to the meaning of the
votes to be ca^t upon the various points included in the English, Portuguese and
other lists. All these votes should be provisional. They could have no other object
than to permit the committee to pass judgement upon the importance of the list that
might be selected.

We are face to face with two different systems,
The one would have neither reservations nor lists, but onlv the declaration of the

principle of compulsory arbitration by the Conference, and the obligation of the
signatory Governments to notify each other with respect to the matters whicii tliev
are ready to submit without reserve to arbitration.

The other, on the contrary, would have tiie declaration of the principle of obli-
gatory- arbitration accompanied by general and express limitations, upon the applica-
tion of which each of the parties retains the right to decide, while cons-ntrng not to
take advantage of these limitations with respect to a certain number of cases already
determined. -

We all agree, I suppose, .s.-eing the results of the vote on the articles relating to tlie
hsts that there was a very small vote in favour of each of these articles. Out of
eighteen votes the maximum majority obtained did not exceed two-thirds Moreover
that majority was obtained on only one article. On six others there were eleven votes
out ot the eighteen. Although it is impossible to ascertain definitely to-dav, I do not
beheve that I am mistaken m saying that the scattering of votes would appear still greater

!l'5'=rn".h^Tn% "?/ lu'
^'''\ "\^' '^^'=^' "^ "' "^^^ prompted by very different ideas

in easting his ballot, wuh the result that these various majorities are not composed of thesame delegations. Inconc usive in themselves, these majorities also lack homoge- urNeed I tel you gentlemen, after these statements, that the preference of the
tahan delegation is for the system which would include (i) a formal declaration wl-.ich
the Conference is fortunately in a p<isition to make, to the effect that the Fow.rs ,;
unanimously in favour of the application of obligatory arbitration to disputes rJn-

l'^HriT''^^\''"\
^'''*^^ ""*"''' '""'*-' ^'=^P<-'cially involving the interpretation orapplicaton of international conventions; (2) an engagement on the part of thePowers to notify each other of the matters which they are ready to submit to arbitra-on without reserve. If I had to give you the reasons for this preference, I would not

hcsita e to repeat the eloquent words spoken by on. „( our most sympathetic coilcai^-ues

'

mmediately after I concluded my remarks at our meeting last Friday. You wjU find
those words .n extenso m our proces-rerbaux. I shall make use only of the conchision
> es, gentleme^n

. it is because the Italian Government is also a sincere advocate ofobhga ory arbitration that its delegation, while appreciating th- relative merit of
several propositions which have been submitted to us, recognizes the difificulties in
he way of putting them into ef^fect forthwith, and believes that the propositions con-
taining the lists of Conventions with respect to which exception will be made in the
matter ot the general provision establishing reservations, instead of simplifying,

' General Porter in his remarks of .-Vugiist 23 190-
i5e».8
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would seriously complicate the question. I shall omit all arguments of a legal nature
but, takmg mto account the votes on the different pomts included in the lists. I vid.i
to a feehng of political timeliness and say that we have every reason to foresee "tliatour palliative hst would make a bad impression on public opinion, which, althou-l, ,1has been trusting us for nearly three months, is nevertheless keeping an eye on us.

His Excellency Count Tornielli pointed out in conclusion that it is urgent for iis to
decide and choose between the two opposing systems. Should not the Commission .1, , uk
the question by a vote ?

Such is not the opinion of his Excellency Mr. Leon Bourgeois.
He considers that the time has not yet come to request the Commission to .|,r,d,

the question for the committee. It would be an avowal of weakness and incomiht-nu
on the part of the latter. He believes, on the contrary, that the work of the comnuttn
has been mterestmg and useful and, consequently, that it is proper to continue it In
the course of the discussions there was almost always a majority, and it does not apii, ,r

possible that It will now vanish. The committee has adopted a certain number of artu l,»
but when it goes before the Commission, it will not disguise the fact that they were adni.t^u
simply by a majority.

The majority will defend its point of view before the Commission, just as the minnntv
will be free to defend its position. In this way the advocates of every point of vi.w u,ll
be enabled to present their arguments, and it will then be for the Commission to ,l,u,l.
I he president desires to bring out the fact that the proposition of Count Tornielli «„ul,'
have the same result, but it would cause a serious delay. Moreover, it would mivU
a dis,ivowal of the work of our colleagues, which we have no right to inflict upon tlum

Their Excellencies Sir Edward Fry and Mr. Martens share the opinion exprcM,! h^
the president.

As the delegation of Italy does not insist upon referring the question to the Comnii-u 11

discussion takes place upon the Austro-Hungarian resolution which, to the mind of ,t.

author, does not present a vinculum juris, like the Swiss and British proposition^ It .-

intended to replace the list and the protocol already adopted by the committee Th.
delegation of Austria-Hungary has already submitted to the committee another prop„.m. n
contemplating the retention of Article it> of the Convention of 1899, with the a.l.liti.n
ot a new paragraph. Under these circumstances the Austro-Hungarian prop..-it,on-
tosether would replace the American proposition.

Mr. Streit had proposed an amendment to the Swiss proposition, stipulating that .wn
restriction or reservation made by one of the Powers in respect to matters r..f:.,ram^
which It had declared itself willing to accept arbitration, might be invoked against tlu~

Power by any other Power, even if it had not made any reservations or restnrtmn^
This proposition states :

Ever\ restriction or reservation which any one of the signatory Powers niav .uiJ
with respect to matters regarding which it declares itself willing toaccent arhuutLinmay he invoked against that Power by any other Power, even if the latter lu^ iia
made any reservation or restriction with respect to the said matters in its nutiluation.

Perhaps it will appear necessary to certain of the signatory States to mak<' i,<tii

tions by notifying such and such of the categories in question! The Greek propo-itioii
permits such restrictions and would therefore facilitate the extension of arbitr.ition'^
field of application. Certain Powers will accept, with these restrictions catt^.TR^

l.fc
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which they would not have consented to if this right were not granted to them Suchwould likewise be the case with the reservations.
This amendment, which had been proposed w.th respect to the Swiss proix,sitionmay be added to any text concerning obligatory arbitration which is inspire, by th,'same fundamental idea and provides unilateral notificatif.ns
It was not however, put to vote with the Austro-HunRirian resolution

; but if it „maintained by its author, the Commission will have to take it into cnsideration eventu illv
Several delegations stated the reasons for the vote whicl, they wen- ab<mt to r i>tupon the proposition presented by his Excellency Mr. M6rey.
The delegation of Brazil declares :

V ,^^ ^^V
'"*-'' ^;" ''"'.'''""*''^' ^"™'^''^ ^^'"' 't=^ necessary r.stricti.ms I huvvoted for the principle <jf a list, and I have likowis.- declared nus If Tv mvb-,1,

irZ^on''
"''""-' "' "" ""^^ " '""'^^^-y "''•'^atio„t^nTliL!:l^n"{he'B^tM:

Nevertheless, it is somewhat to be feared that none of these systems will oht „n

o"r1^:""^'' "' """
' ''"-'^'^ '"'''""'> '" --• - ^ "-- f- ^«S ^-ii i! ;;:

In the voting' on the list, most of the titles received a slit-ht majority But tl,composition of this majority varies in each case in such a way as to g vv rel^ondoubt whether two cases can be shown where the majorities coLtle. ^

ne:.rT.tu?e'""^""''^"'^"P^"^''^''- ^ ^^^ ^^^^^i'^^^Xn'TlC
The delegation of Germany declares itself in favour of this proposition, which buuUhe Powers to a senous consideration of the question. The Gennan Government is"nly entirely willing to proceed with this study, but is pleased to believe that, in a .J

S;r;'Go;e'r:r:enT'"" " '''''"' '''''''' ''^°^^"*°- °" ^'^ ^^^-^ '" '"'

n^n,^^'
?'''«*'"" "^

^'u""
^'^'l""^''''''' ^'''^ '^e reservation of a definitive vote in theproje t or obhgatory arbitration, which shows, in its opinion, practical progre. 1

.. will also vote in favour of the proposition of Austna-HuuRary. It sees in that' pP*.t,on an easy method of opening the way for the development of urbitr ",. n fZ-project docs not receive a sufficient majonty
'ranon, ii hr

.<iom"lt''fr'°"
°' ^'^'' ^''°' *'''*''°"8'' '^ '^°"*'""^'« to prefer the articles alre.dN-

^t; I

' Ir™""',"'"/".'^'
'"^ '^' -^-t-Hungarian resolution, whuh ,„..„b< us fu ,n case the pnnciple of a list should not obtain a sufficient maiont\-

t>on^'ftbfa.*'°"
"^ '^' ^'^'"''"' ^'^"''"' ''*'" ''"' '"'"^' P"*"' "' ^'"'^ •" "" ^'^'^••^'^'-

The delegation of Belgium does not believe it possible to for.se.- wl,..,lur the inter-

«uu!d affect the security or the sovereignty of Stat.-s.
Moved by the thought of conciliation; ,t doe> not refus.-. houvv.r, to submit the

qctK.n t.) further examination. It will vote for th.. res.,luti..n pn.po,,.] by his I- xcellencyMr. .Merey, without, however, binding itself as to the result ..f the study which itsLrovernment will undertake.

D d 2
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The delegation of Russia, having already expressed the desire that an agrprnunt

might b<' reached upon certain cases for obligatory arbitration, within fixed and narrdw

htnits, can see in the proposed resolution nothing more than a postponement of the quotion.

It will therefore abstain from voting.

The delegation of Switzerland will also abstain. It inquires, moreover, if it is propi r Uir

tiie Conference to prescribe a fixed timf limit for independent and sovereign Govemmrnt-

The delegation of France does not believe that it is possible to support the resuluiinn

of the delegation of Austria-Hungary and remain consistent with the votes which it li,i>

previously cast. In all the other propositions a bond of law is established from tlii> tune

forth in the Convention. Such a bond does not exist in the resolution, the adoptKJii of

which would leave us only Article i6 of the Convention of 1899, consisting of a Miiiplc

recommendation. There is neither an engagement nor an article containing a real ol)li:,'a-

tion. It would also make it impossible for the delegates to announce, during the Confcn 11.
1

,

their adhesion to the application of obligatory arbitration in respect to certain s|H( itn

d

matters.

The delegates of Great Britain and the United States of America share the vnw-

expressed by his Excellency the president of the committee.

His Excellency Mr. Ruy Barbosa, declaring himself convinced by the words of tli"

president, withdraws his former declaration.

His Excellency Mr. M6rey states that he voted for some points of the Anglu-

Portuguese list, but nevertheless he does not consider that he is inconsistent. Tlir vm

upon the list was merely for the purpose of getting our bearings. The result of thi> test

vote was unfavourable to the very principle of a list. As this principle is now exi Imli.!

Mr. Merey considers it advisable to devise another expedient. His proposition thin I ir.

does not seem to him to be either contradictory or illogical.

The delegation of the Netherlands is in favour of obligatory arbitration and tin-

principle of a list. But, in view of the votes cast, which do not warrant the hope th;it

the Powers will be almost unanimous, it adheres to the proposition of Mr. M6rey, which

will perhaps bring about the almost unanimous adoption desired.

The delegation of Italy declares that the vote which it intends to cast in favour oi

tile .^ustro-Hungarian projKisition will not prevent it from voting favourably for othtr

propositions which may be submitted to the committee, if the Austro-Hungarian pro-

I)o-^ition loes not obtain the quasi-unanimous vote necessary for its adoption.

.\ ballot is then taken uf)on the draft resolution proposed by the delegation of .\u^tr).i-

Hungary. It is adopted by eight votes to live, with four abstentions.

Voting for : The delegations of Germany, Austria-Hungary, Belgium, Greece, Italy,

Me.\ico, the Netherlands, and Serbia. Voting; against : The delegations of the I'liited

States of America, Brazil, Franrr, Great Britain, and Portugal. Abstaining : Thi

(leleg,itions of .Vrgentine Republic, Norway, Russia, and Switzerland. The ikli :;jti' n

of Sweden was not represented.

His Excellency Count Tornielli states, after the b.Ulotinp. that the two opinions whu h

have come to light in the committee have been expressed by the votes upon the Briti-h

jiroposjtion , which received ten votes from the eighteen States represented in the committn

and upon the Austro-Hungarian proposition, which received eight. He believes tlia!

neither of the two propositions has received a sufficient number of votes to lx> considiru

as definitively \ccepted. Consequently he presents the text of a conciliatory propi .-it:, i

i
I

>4-



IN- THE COMMITTEE OF EXAMINATION- ^n,

which he reads, and asks that this proposition be printed and distributed, m order that
it also may be discussed :

The signatory Pow.ts .tate tliat the principle ol obligatory arbitrati.jn is apphc-
able to disputes which have not been settled through diplomatic chann. Is and which
concern questions of a legal nature, more especially questions as to the interpretation
or application of international conventions.

Consequently they engage to study most carefully and as soon as possible the ques-
tion of the application of obligatory arbitration. Such studv must he completed bv
December JI, i(>o8, at which tim.', or ev.n earher, the Powers represented at thr
Ncond Hague ( onfer.n. , will notify each other reciprocally, through the Ruvil
Netherland (.overnm.nt, of tin- matters whidi they are ready to include in .i stipul..-
tion concerning obligatory arbitration.

'

Mr. Crowe points out that the Austro-Hungarian proposition, which was voted for
by several members of the committee merely in the hope that an almost unanimous vote
would be obtained, received a smaller majority than the British proposition. The latter
had received ten votes to five, while the resolution of Mr. M6rey obtained only eight
votes to five.

The proposition of the delegation of Italy was not discussed in committee, as its author
r. quested a p<^stponement of such consideration until the plenary Commission had vot(d
upon the propositions already adopted by the committee.

His Excellency Count Tornielli states that neither the Anglo-American proposition
iior the Austro- Hungarian proposition obtained a number of votes approximating qua-i-
unanimity. But it is possible that this division of the votes will not continue wluii,
inst.^ad of eighteen States, forty-four are called upon to vote. The authors of tlie-L-

propositions may legitimately claim th.' right to have a ballot by the plenary Commission
decide between the two.

If one of the two projects obtains a quasi-unanimous vote, which seems to be counted
on. the question will be settled

; but if this does not happen, before declaring that the
C inference has been unable to do anything for arbitr?tion, the Italian proposition should
be taken into consideration and the committee should he called to vote upon it.

His Excellency Mr. Carlin reserves the right to present to the Commission the pio-
po-ition which he had submitted to the committee and which the latter did not adopt.

Mr. Streit reserves the same right in respect to his amendment.
The committee finally end? its labours upon the question of obligatory arbitration b\- a

vute, on the second reading, on the texts of the .\nglo-American proposition already votVd.
But before takmgup the first of the provisions of this ^.roject, his Excellency Sir Edward

Fry requests the retention of Article i() of the Convention of July 2q. 1899, which he
considers the keystone of arbitration.

The committee adopts these views and likewise votes for the new paragraph which
th. delegation of Austria-Hungary had proposed as an addition to tlii-- proviMon.

Artie!,. i(>, which in the new numbering will be No. 38. appears therefore in tin following
tirms :

°

Article 38
In questions of a legal nature, and especially in the interpretation or application

ot international conventions, arbitration is recognized by the contracting Powers as
the most eifective, and at the same time the most equitable means of settling disputes
which diplomacy has failed to settle.

!

'
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Consequently, It would Iw dcsirabit hat in disputeh afwut lie injve-iiicntidtKil
questions, the siRn-'itiiy I'ow.rs should, it th. ra» .iros.-. haVf n.uusK.- to arbitratiui,
so f.ir as cirrumstarni's pormit.

Article iba of the Anglo-Ameriian prop, .mi ion is vnted without diM usm-h by fourt.m
votes to two, with two abstentions.

Voting for: the Netherlands, Great Britain. United States <if Ainenia. ArK.ntith
Republic. Italy, Serbia, Mexico, Brazil, Switzerland, FortURal, Sweden, Norway. Kus-ii
and France.

V <ting against : fiermany, Austria-Hungary.
Abstaining: Belgium, Greece.

The articli- is worded as follows :

.Article i>>a

Differences of a legal nature, and especially those relating to the interpretaiiuii
ot treaties existing between two or more of the contracting States, which inav in
luture arise between tluiti and which it may not have been possible to settle l.v
diDlomacy, shall be subnutteil to arbitration, provided, nevertheless, that they do r,.,t
attect the v ital interests, the indepndence, or the honour of any of the said Stat.-
and do not concern the interests of other States not involved in the dispute.

Article i6 6 is likewise approved, without discussion, by fourteen votes to two, with
two abstentions.

Voting for
:

the Netherlands, Great Britain, United States of America. ArR.ntine
Republic. Italy, Serbia, Brazil, .Mexico, Switzerland, Portugal, Sweden. Norway, Ru>m.i
and I' ranee.

Voting against : Germany, Austria-Hungary.
Abstaining: Belgium, Greece.

Article i6 6

Each siK-natory Power shall be the judge of whether the difference which im^,j<
attects Its vital int( rests, independence, or honour, and consequently is of such a n.itun
as to be comprised among those which are excepted from obligatory arbitration ,i>
provided in the preceding article.

The vote on Article i6 c gave rise to an exchange of views as to the choice to U- ma.'
between Article if) b of the British proposition and Article 3 of the American prop<KitH i..

These two articles read as follows :

.Article it) 6

The hiRh contracting Powers recognize that certain of the differences refcrnd t.. in
Article 10 are by nature subject to arbitration without reserve.

.!!

•Article 3
Each of the signatory Powers engages not to avail itself of the provisions of tlu

preceding article in such of the following cases as shall be (-numerated in its nititicatu-n
ot this C onvention, and which shall also be enumerated in the ratifications of every ..tin r
f> iwer with which differences may arise ; and each f the signatory Powers niav cM, nd
tins agreement to any or all cases enumerated in its ratification to all tlie .)tlur
signatory Powers, or may limit it to those which it may specify in its ratificatii)n

! '

f,.
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His Excellency Mr. L. BourRt-ois points out that the projects a^ree in two points sf aft-
ment of the pnnciple of obligmtory arbitration, and postponement of the engagement
of the PowiTN until thi- exchange of ratihc^tions.

Article
.1

of the propc^sition of the United States of America contains lH»i(le» a
provision by virtue of which each Pow.t may specify the States with which it intends to
bind Itself

This clause having U-en eliminated by a vote of the committee, which rejected it by
eiRht votes to seven, the two first points remained, which were adopted by thiiteen vofis
to four, with one abstention.

Voting for: the Netherlands. Great Britain, United States of America Argentine
Republic, Italy, Serbia, Mexico, Brazil, Portugal. Sweden, Norway, Russia, and France

Vohng agatnst
: Germany, Austria-Hungary, Belgium, and Greece.

Abstaining: Switzerland.

The British article is thus accepted, with a slight change in its wording, proposed
by his Excellency the first delegate of Sweden.

Article 10

1

The high contracting Parties recognize that certain differences contemplated by
Artie e 16 are by nature subject to arbitration without the reservations mentioned in
Article It) a.

Article 16 rf contains a list of the matters which all the signatory Pow.rs agree in
considering as susceptible of embodiment in a stipulation respecting arbitration without
resi'rve.

.\s was pointed out by our eminent presid. nt, this article can only stand if a list is
voted for and rec.i ves a unanimou> vote. It was therefore necessarv to proceed to a v. le
01, s.'Cond reading, iijx.n the different subjects in the various lists submitfd t.. the
commttee in order to av crtain the situation in regard to them.

The presidrnt puts them to vote in the order of the number of votes that they obt;,inrd
on firs* reading'.

The following is the result of this vote :

No. II. Recipri.wil free aid to the indigent sick.

Voting for (12): thr Net'urlan.ls. Great Britain! Argentine Republic, United States
of .\merica, Italy. Serbia. Mexico. Brazil, Portugal, Sweden, Norway, and France

I o/iw,? aga,nst (4) : Germany, Greece, Austria-Hungarv, and Belpuni.
Ahstatmng (j) : Russia and Switzerland.

No. 6. International protection of workmen.
Voting for {12) : the Netherlands, Great Britain, Ar^;entine Republic, United stiitrs

-t .\merica, Italy, Serbia. Mexico, Brazil, Portugal, Sw.den, Noruav. .ind Iranci^
lolmg agatnst (4) : Germany. Greet<', Au.tna-Huncarv. ami Belgium.
Ahstatmng {2) : Russia and Switzerland.

No 7. Means of preventing collisions at sea.

Vottn-for {12): the Netherlands, Great Britain, ArK.-iitinr Kq.uhlic. United States
uf .\menca, Italy, Serbia, Mexico, Brazil, Portugal, Sweden. Xuru.i\, ,ind Fr;mce.

Voting against (4) : Germany, Greece, Austna-Hungar\
. and Iieli;ium.

Abstaining '
: Russia and Switzerland.

>
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No. 10 6. Weights and measures.

Voting for (12) :
the Netherlands, Great Britain, Argentine Republic, United States

of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, and France.
Voting against (4) : Germany, Greece, Austria-Hungary, and Belgium.
Abstainit^ (2) : Russia and Switzerland.

No. 2. Measurement of vessels.

Voting for (12) :
the Netherlands, Great Britain, Argentine Republic, United States

of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden. Norway, and France.
Voting against (4) : Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2) : Russia and Switzerland.

B (Article 16 a). Pecuniary claims for damages, when the principle of indemnity i«

recognized by the parties.

Voting for (12): the Netheriands, Great Britain, Argentine Republic, United States
of America, Italy. Serbia, Mexico, Portugal, Sweden, Norway, Russia, and France.

Voting against (5) : Germany, Greece, Austria-Hungary, Belgium, and Brazil.
Abstaining (i) : Switzerland.

No. 3. Wages and estates of seamen.
Voting for (12): the Netherlands, Great Britain, Argentine Republic, United Stato

of America, Italy, Serbia, Mexico, Brazil, Poi-tugal, Sweden, Norway, and France.
Voting against (4) : Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2) : Russia and Switzeriand.

No. 4. Equality of foreigners and nationals as to taxes and imposts.
Voting for (9): the Netheriands, Great Britain, Italy, Serbia, Mexico, Portiii.Ml,

Sweden, Norway, and France.

Voting against (6): Germany, Argentine Republic, Greece, Brazil, Austria-Hiiti-irv,
and Belgium.

Abstaining (3) :
United States of America, Russia, and Switzeriand.

No. I. Customs tariffs.

Voting for (9): the Netheriands, Great Britain, Serbia, Italy, Mexico, I'oruicai,

Sweden, Norway, and France.

Voting against (6): Germany, Greece, Argentine Republic, Brazil, Austria-Huiii;,irv
and Belgium.

Abstaining (3) :
United States of America, Russia, and Switzeriand.

No. 14. Private international law.

Voting for (7): the Netheriands, Great Britain, Serbia, Portugal, Norway, Ru>-i.i

and France.

Voting against (7); Germany. Argentine Republic, Greece, Brazil, Mexico, Au-ina-
Hungary, and Belgium.

Abstaining (4) :
United States of America, Italy, Sweden, and Switzerland.

No. H. Protection of literary and artistic works.
Voting for (10); the Netheriands, Great Britani, Argentine Republic, United St.iio

of America, Serbia, Mexico, Brazil, Portugal, Norwa", and France.
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Voting against {4) : Germany, Greece, Austria-Hungary, and Belgium.

Abstainit^ (4): Italy, Switzerland, Sweden, and Russia.

No. 9. Regulation of commercial and industrial companies.

Voting for (9) : the Netherlands, Great Britain, United States of America, Serbia,

Portugal, Sweden, Norway, Russia, and France.

Voting against (5): Germany, Argentine Republic, Greece, Austria-Hungary, and

Belgium.

Abstaining (4) : Italy, Mexico, Brazil, and Switzerland.

No. 10 a. Monetary systems.

Voting for (8) ; the Netheriands, Great Britain, Serbia, Mexico, Portugal, Sweden.

Norway, and France.

Voting against (8) : Germany, United States of .\merica, Argentine Republic, Italy,

Greece, Brazil, Austria-Hungary, and Belgium.

Abstaining (2) : Russia and Switzerland.

No. 5. Rights of foreigners to acquire and hold property.

Voting for (8) : the Netheriands, Great Britain, United States of America, Italy,

Serbia, Portugal, Norway, and France.

Voting against (8) : Germany, Argentine Republic, Greece, Mexico, Brazil, Sweden,

Vistria-Hungary, and Belgium.

Abstaining (2) : Russia and Switzerland.

No. 2 (Article 18 of the Swedish proposition). In case of pecuniary claims involving

the interpretation or application of conventions of every kind between the parties in

dispute.

Voting for (8) : the Netheriands, Argentine Republic, Italy, Serbia, Portugal, Sweden,

Norway, and France.

Voting against (6) : Germany, Great Britain, Greece, Brazil, Austria-Hungary, and

Belgium.

Abstaining (4) : United States of .\merica, Mexico, Russia, and Switzerland.

No. 15. Civil and commercial procedure.

Voting for (8): the Netheriands, Great Britain, Serbia, Portugal, Sweden, Norway,

Russia, and France.

Voting against (5): Germany, .Argentine Republic, Greece, Austria-Hungary, and

Belgium.

Abstaining (5) ; Brazil, United States of .\merica, Italy, Mexico, and Switzeriand.

No. 12. Sanitary regulations.

Voting for {9): the Netherlands, United States of .\merica, Serbia, Brazil, Portugal,

Ml xico, Sweden, Norway, and France.

Voting against (6) : Germany, .\rgentine Republic, Italy, Greece, .\ustria-Hungary,

and Belgium.

Abstaining (3) : Great Britain, Russia, and Switzerland.

No. 13. Regulations concerning epizooty, phyllo.xera, and other similar pestilences.

Voting for (9): the Netheriands, Great Britam, United States of America, Serbia,

Brazil, Portugal, Sweden, Norway, and Franc^^

'i-i;
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Voting against (7) : Germa'-y, Argentine Republic. Italy, Greece, Switzerland, Austria-

Hungary, and Belgium.

Abstaining (2) : Mexico and Russia.

No. 2 (Article 16 b of the Portuguese proposition). Taxes against vessels (dock charcf?

lighthouse and pilot dues), salvage charges and taxes imposed in case of damaj;< ,.r

shipwreck.

Voting for (7) : the Netherlands, Italy, Serbia, Portugal, Sweden, Norway, and Franci

Voting ugainst (7): Germany, Great Britain, Argentine Republic, Greece. Brazil

Austria-Hungary, and Belgium.

Abstaining (4) : United States of America, Brazil, Russia, and Switzerland.

No. 3 (Article 18 of the Swedish proposition). In case of pecuniary claims arisuic

from acts of war, civil war, or the arrest of foreigners or seizure of their property.

Voting for (9) : Argentine Republic, France, Italy, Mexico, Norway, the NetherlaiiiU

Portugal, Serbia, and Sweden.

Voting against (5) : Germany, Austria-Hungary, Belgium, Great Britain, and Grcttr

Abstaining (4): Brazil United States of America, Russia, and Servia.

Serbian proposition. Postal, telegraph, and telephone conventions.

Voting for (8) : Argentine Republic, France, Italy, Norway, the Netherlands, PortiiyrJ,

Serbia, and Sweden.

Voting against (5) : Germany, .\ustria-Hungary, Belgium, Great Britain, and Gmci

Abstaining (5): Brazil, United States of America, Mexico, Russia, and Switzerland.

To sum up, no case obtained a unanimous vote ; but eight cases received an absolutt

majority (seven cases having twelve votes and one having ten) ; ten others received

a simple majority.

The delegation of the United States of America only v..t 'd with the reservation v\

the first part of the American Article 3 concerning ratification.

The article as a whole is adopted by thirteen votes to five.

Voting for: the Netherlands, Great Britain, United States of .\merica, Argeniim

Ki-pubhc, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, Russia, and Frann-,

Voting against : Germany, Greece, Austria-Hungary, Switzerland, and Belgium.

The following is the text adopted by the committee :

I.

.\rticle 16 (/

III this (ia-s of iiufstions tht\- a),'rec to submit to arbitration without reserve tlu

lollowinf; ditfcrences :

I. I)i>put('s concerning' tin- interpretation and application of conventiunai

stipulations relating to the following matters :

(«)

(6)

('/)

itc. Ac, lStc.

II

III
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Article 16 1 gives rise to the two following remarks only :

The British delegation points out that, in case the draft protocol is accepted, it would

be necessary to complete this article by a paragraph indicating the conditions under

which new matters might be added.

The delegation of the United States of America renews its reservations concerning

ratification.

The article is adopted by thirteen votes to four, with one abstention.

Voting for : the Netherlands, Great Britain, Italy, United States of America, Argentine

Republic, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, Russia, and France.

Voting against: Germany, Austria-Hungary, Belgium, and Greece.

Abstaining: Switzerland.

The following is the wording of the article, with the addition presented by the delegation

of Great Britain :

Article ibe

The high contracting Parties have, moreover, decided to anne.x to the present

Convention a protocol enumerating :

1. Such other matters as appear to them at the present time to admit of embodi-

ment in a stipulation respecting arbitration without reserve.

2. The Powers which now contract this engagement with each other with respect

to such matters, in whole or in part, on condition of reciprocity.

The protocol shall likewise fix the conditions under which other matters may hi;

added, which may be recognized in future as admitting of embixiiment in stipulations

concerning arbitration without reserve, as well as the conditions under which non-

signatory Powers shall be permitted to adhere to the present agreement.

.\rticle 16/ had been adopted on the first reading in the following form :

It is understood that the conventional stipulations contemplated by Articles ihr

and ibd shall be subject to arbitration without reserve, in so far as they refer tu

engagements which must be executed directly by the Governments or by their admin-

istrative organs.

This article had brought forth a British amendment, which was rejected by a tie vote.

An agreement was reached between their Excellencies Sir Edward Fry and Mr. Miiovano-

\itch to put the English amendment in a new form and to present it again to the conimittue

a^ follows :

It is understood that arbitral awards, in so far as they relate to questions coming
within the jurisdiction of national courts, shall have merely an interpretative force,

with no retroactive effect upon prior judicial decisions.

The committee had already discussed at length the legal controversy expressed by

the two foregoing texts. I had the honour to give you an account of this debate, and

1 >liall therefore confine myself to stating that the delegations of Russia anil Sweden

'iedared that they shared the point of view of his Excellency Mr. Milovanovitcli, while

his Excellency Mr. Asser renewed his previous declarations. As fiir U\> Kxcellency

Mr. Bourgeois, whdc sharing theoretically the opinion of the delegations <it Ru>sia, Sirhia,

and Sweden, he will vote for the retention of Article lb f, because tiic question has already

been decided in this sense. Several members of the committee consider this decision

important and have conditioned their votes on its being uphekl.

'i-%
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The British propt)sition, amended by his Excellency Mr. Milovanovitch, is nevrrth. l,ss

accepted by seven votes to five, with six abstentions.

The delegations of Brazil, Italy, and the Netherlands declare that this action ui tic

committee forces them to reserve their final votes upon the other articles of the tdiivi nih :.

unless the Serbian wording is adopted.

The new article is therefore worded as follows :

Article 16/

It is understood that arbitral awards, in so far as they relate to question> •m'K:
within tile jurisdiction of national courts, shall have merely an interpretative f r^.

with no retroactive effect upon prior decisions.

Article 16 g of the British proposition said :

It is understood that stipulations contemplatin;;; obligatory arbitration uii 1
.-

special conditions, which appear in treaties already concluded, shall reiiMin :r.

force.

His Excellency Mr. Carlin. who has already expressed the opinion that the CoiU' rinc:

cannot, hy a general convention, modify an international convention already in exiMnict

points out as an example that the international convention concerning the transport atkc

of freight by railroads contains a clause with respect to optional arbitration. In crd':

not to conflict with this stipulation, it is necessary to omit from the article under dist u>-h r

the word ' obligatory '.

His Excellency Mr. Hamniarskjold, taking a similar point of view, requests, in tur:

the omission of the words ' special conditions '.

These omissions and the article itself are accepted without a vote.

The following wording is adopted :

Article 16 g
It is understood that stipulations contemplating arbitration, which ap[)i.ir ;:

treaties already concluded or to be concluded, shall remain in force.

Articles ib h and it) t are adopted by the committee without discussion, but m;:.

slight changes in the text. Their tenor is as follows ;

Article 16 h

If all the States signatory to one of the Conventions mentioned in Articles itjci:.:

ibd an> parties to a suit concerning the interpretation of the Convention, tiie arhnr
award >hall have the same force as the Convention itself and must be eiju.iiiV »

observed.

If, on tbe contrary, the di^pute arises between only a few of the signa'orv St.tt

the partif i-. dispute mi'.st notify the signatory Powers a reasonable time in ;uiv.inc.,

and the latter Powers liave the right to intervene in the case.
The arbitral award shall be communicated to the signatory States wludi l.i'.

not taken part in the case. If the latter unanimously declare that they accept t:.

interj)retation of the point at i>sue adopted by the arbitral award, that inter|>rrt ,;i, s

shall be binding upon all and shall have the same force as the Convention il-^ i! 1:

tile contrary case, the award shall he binding upon the Powers in dispute or iipeii -.^i.

Powers as lia\e (oniially accepted the decision of the arbitrators.
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Article 16

»

The procedure to be followed in adhering to the principle established by the

arbitral award, as provided in paragraph 3 of the preceding article, shall be as follows :

If a convention establishing a union with a special office is involved, the parties

taking part in the casi; shall transmit the text of the award to the special office through

the State in whose territory the office is located. The office shall draw up the text of

the article of the convention to accord with the arbitral award, and forward it through

the same channel to the signatory Powers that have not taken part in the case. If

the latter unanimously accept the text of the article, the office shall make known thiir

acceptance by means of a protocol, a true copy of which shall be transmitted to ill

the signatory States.

States whose reply has not reached the office witliin ime year from the date (ni

which the office forwarded the text of the article, sliall V)e considered as haviim

accepted it.
1 , l 1

If a convention establishing a union with a special office is not mvolved, the i-aid

functions of the special office shall be performed by the International Bureau of The

Hague through the Netherland Government.

It is understood that the present stipulation in no way affects arbitration claux s

which are already contained in existing treaties.

The tenor of Article 16 * seems to his Excellency Count Tornielli to make it impossibl<'

for the parties to have the cotnpromis settled by the judge himself. He makes a reservatii ,n

with respect to it.

The article is adopted in the following form :

Article 16 ft

In each particular case the signatory Powers shall conclude a special act {com-

promts) conformably to the respective constitutions or laws of the signatory Powers,

defining clearly the subject of the dispute, the extent of the arbitrators' powrr-.

the procedure,' and the periods to be observed in the matter of the constitution ot

the arbitral tribunal.

Article 16 / is accepted without remarks. It is worded as follows :

Article ib I

The stipulations of .\rticle ib d cannot be inv iked in any case where the interiire-

tation or application of extraterritorial rights is involved.

Articles It) m and 16 n are likewise accepted, without discus>iun, in the following form :

Article 16 m

The present Convention shall be ratitied with the least possible delas'.

The ratifications shall be deposited at Tin Hague.

The ratification of each signatory Power shall specify the cases enunieratnl ni

Article ibd, in whw li the ratifying Power shall not take advantage of the provision> ot

.\rticle It) a.

.\ proces-verbdl shall be drawn up for each ratification, a certified cop\ of which shall

Ik tran>mitted through the diplomatic channel to all the Power> which were represent( .1

;.t t!if Internationa! Peace Conference at The Hague.

A >it,n)atory Power may at any time deposit new ratification-^, nicluding additional

ca-cs contaiii'd in Article 16 d.
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Article Km
Kacli of till' signatory Powers shall have the right to denounce the Convmti.m.

This itinunciation mav be made in such a way as to involve the entire withdr.iw.il oi

the denouncing Power from the Convention, or as to have effect only with rc-p^ct

to a Power designated by the denouncing Power.

This denunciation may likewise be made with respect to one or more ot tli.: r.i, ,

enumerated in Article ib'd or in the protocol contemplated by Article lOc.

Such portions of the Convention as have not been denounced shall coutiiiu. t-

remain in force.
, ^^ . . i

The denunciation, whether total or partial, shall not take eHect until si ; lunnti.-

after written notice hiis been given to the Netherland Government, and immeaMtlv

communicated by the latter to all the other contracting Powers.

All of these articU-s were accepted by a vote of thirteen to four, with one abstentm;
,

Votim; for : The delegations of the United States of America, Argentine Reim!.;;^

Brazil, France, Great Britain, Italy, Mexico, Norway, the Netherlands, Portugal, Ku-m ,

Serbia, and Sweden.

Votiiii; against : The delegations of Crermany, .\ustria-Hungary, Belgium, and C,r. ,u

The delegation of Switzerland abstained.

To recapitulate, the committee voted upon two prop<jsitions which it submit- lur

tiie Commission to pass upon :

One, emanating from ihe Austro-Hungarian delegation, is in the form of a r.'sohiti.in.

It was voted by eight votes to five, with four alwtentions, one delegation not being rrpr,-

sented ; but we shall observe that several of the adhesions are merely subsidiary.

The other, emanating from the collaboration of the delegates of the United Stat(»

of America, Great Britain, Portugal, Serbia, and Sweden, was voted by thirteen vutr-

to four, with one abstention. But it must also be stated that three votes in favour "i

the project—those cast by the delegations of Brazil, Italy, and the Netherlands—wore

cast only with the reservation that the wording of Article i6/as proposed by the d.leg.itinn

of Serbia should be retained.

The delegation of the United States of America, in casting its vote on sever.il nt thv

articles, notably on Article i6c, made formal reservations concerning ratification, i i.-

formablv to the text of the first part of the American Article 3.

iMually, their Excellencies Sir Edward Fry and Mr. Hammarskjold had declartil ,1:

tiie session of .\ugust JJ. before the vote on the first reading, that they woulil vet. I'

r

,1 large part of the Portugue-e proposition only on condition that it receive practii ally

Mineral consent—a unanimous or quasi-unanimous vote.

' Supposing this consent should not be obtain. ,1,' said the first delegate of Great Biitciin.

' the Engli>h delegation considers that it would be preferable to leave freedom of mUi'T.

to each nation.'

I give below these two propositions.

I have not been able to insert the Anglo-.\inerican project in the text of the Cm vi ntion

for the pacific settlement of international disputes, or to place it at the end of that uit

in the form of a separate Convention. The committee, of which I am merely tin nn.utli-

piece, passed no general re-ohition with respect to this, and it is not therefore Icr tlu

nporter to pass upon the question hiiii>eli. Wishing to be impartial, I have left it U<r tlk

Commission or the Conference to decide.
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I might remark, moreover, that at tlic session of September 4 last, liis Excellency

Count Tornielli stated, without calling forth the slightest protest ;

But to-day I contine myself to pointing out that in yesterday's >ission tlu' com-
mittee was enabled to note the fact that neither of the two propositions which wire

under consideration—one, which 1 shall call the An^jlo-American, and the other,

which I shall designate as the Austro-Hungarian, after its author— received even an
approximately unanimous vote. It is possible that the votes will not continue to be

thus divided when forty-scvcn, iiiste.id of eighteen. States are calN'd upon to vote.

One or the other of these propositions may have a chance of receiving a quasi-unani-

mous vote, which is necesr.ary to t;ive a resoluti ii ~\ifticient moral weight. For my
part, I consitler that the authors of these proposi inns may very legitimately claim the

right to have a vote by the plenary Commission ilecidr between them.

It is evident that, if their ])redii tions are verified .md one of the two propositions

obtains a <juasi-unanimou> vote, .is e.\pected by its author, the question will be

decided. But if, on the contrary, neither of the two propositions receives a decisive

vote, I ask that, hefore it is declared th.it the ( onference has been unable to do any-

thing for arbitration, the Italian proposition be taken into consideration and then,

and not till then, I shall re(|uest the Conmns>ion to vote upon it.

I have therefore the honour to re(|uest you to postpone the discussion and vote on

the proposition of the delegation of Italy tmtil the plenary Commission has voted

upon the propositions which have occupied our attention up to the present time.

The conciliatory nature of our proposition permits us, I think, to make this request.

.\s a result of these reinarks, which met with no opposition, the committee voted

upon the two propositions between which the Commission will have to choose.

The vote on the second reading of the .Anglo-American proposition, following the

declaration of the first delegate of Italy, did not change the situation, inasmuch as this

second vote likewise was far from being quasi-unanimous.

Furthermore, I shall call your attention to the fact that it hardly seems possible to insert

the text of the .\nglo-American project in its present form after Article 16 of the Convent Ion

of i8()(). It is not customary to introduce in the middle of a treaty provisions governing

its ratification and denunciation. The wording of Articles 16 m and t6 »i seems to indicate

that it was the intention of the authors of the proposition to make ii . special Convention.

Under these circumstances, I repeat that, in the absence of action by the committee,

the reporter could not take the initiative in a matter which is beyond his power.

. 'II

'Jri

m

.\xi;li)-.\mi;ric.\n project

.\rtici.e It) a

Differences of a legal nature, and especially those relating to the interpretation of

treaties existing between two or more of the contracting States, which may in future

arise between them and which it may not have been possible to settle by diplomacy, r-liall

be submitted to arbitration, provided, nevertheless, that they do not affect the vital

interests, the independence or the honour of any of the said States, antl do not concern the

interests of other States not involved in the dispute.

Article it>'>

Each signatory Power shall be the judge of whether the difterenci- which .irises aftcxts

its vital interests, its independi'tue. or its honour, and. consequently, is of such a nature
as to be comprised among those which are excepted fr<im obligatory arbitration, as

provided in the preceding article.

1 i
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Article iOc

The high contracting Powers recognize that certain of the differences referred to in

Article i6 are by nature subject to arbitration without the reservations mention.,! m

Article i6 a.

Article i6i

In this class of questions they agree to submit to arbitration w.thout res.rv. ,h

foUowini; differences ; ... , ,• i • i ,

I. Disputes concerning the interpretation and application of conventional stipiil.i'iu,,.

relating to the following matters :

(a)

(6)

(c)

III.

Article ib^

The high contracting Parties have decided, moreover, to annex to the present Coin, i,

tion a protocol enumerating

:

, -^ , u i-

I. Such other matters as appear to them at the present time to admit of embodini.ni m

a stipulation respecting arbitration without reserve.

2 The Powers which now contract this engagement with each other with resp.
.

t i

,

suchmatters. in whole or in part, on condition ol reciprocity.
u ,,1

The protocol shall likewise tix the conditions under which other matters may be mUoI

wnicli nuw be recognized in the future as admitting of embodiment in stipulations resp.ctu.c

arbitration without reserve, as well as the conditions under which non-signatory 1 ow.r-

shall be permitted to adhere to the present agreement.

Article 16/

It is understood that arbitral awards, in so far as they relate to questions coming wuhm

the jurisdiction of national courts, shall have merely an interpretative force, with no

retroactive effect on prior decisions.

Article 16 g

It is understood that stipulations contemplating arbitration, which appear in trcati.-

alreadv concluded or to be concluded, shall remain in force.

Tr M

U V

.Article 16 A

'i all the States <iignatory to one of the Conventions mentioned in Articles 16 c and 10.;

are parties to a suit concerning the interpretation of the Convention, the arbitral awan:

shall have the same force as the Convention itself and must be equally well observed.

li on the contrary, the dispute arises between only a few of the signatory i? tat. ^ iiu

parties in dispute must notify the signatory Powers a reasonable time in advance. ,.na

the latter Powers have the right to intervene in the case.
,, u , ,. „ ,

The arbitral award shall be communicated to the signatory States which ha\t na

taken rart in the case. If the latter unanimously declare that they accept the interpr, t.-

tion of the point at issue adopted by the arbitral award, that interpretation shall be e.ui.lins

upon all and shall have the same force as the Convention itself. In the contrary cas. 1
.e

award ^hall be binding only upon the Powers in dispute, or upoi. such Powers ar tl,i^

formally accepted the decision of the arbitrators.
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Article 16

»

The procedure to be followed in adhering to the principle established by the arbitral

award, as provided in paragraph 3 of the preceding article, shall be as follows :

If a convention establishing a union with a special office is involved, the parties taking

part in the case shall transmit the text of the award to the special office through the State

in whose territory the office is located. The office shall draw up the text of the article of

the Convention to accord with the arbitral award, and forward it through the same channel

to the signatory Powers that have not taken part in the case. If the latter unanimously

accept the text of the article, the office shall make known their acceptance by means oi

a protocol, a true copy of which siiall be transmitted to all the signatory States.

States whose reply has not reached the office within one year from the date on which

the oflire forwarded the text of the article shall be considered as having accepted it.

If 1 conven on establishing a union with a special office is not involved, the said functi( )ns

of the special office shall be performed by the International Bureau of The Hague through

the Netherland Government.
It is understood that the present stipulation in no way affects arbitration clauses which

are already contained in existing treaties.

Article 16 k

In each particular case the signatory Powers sliall conclude a special act (compromts)

conformably to the respective constitutions or laws of the signatory Powers, defining dtarly

the subject of the dispute, the extent of the arbitrators' powers, the procedure, and the

periods to be observed in the matter of the constitution of the arbitral tribunal.

Article 16/

The stipulations of Article 16 d cannot be invoked in any case where the interpretation

or application of extraterritorial rights is involved.

Article 16 m
The present Convention shall be ratified with the least possible delay.

The ratifications shall be deposited at The Hague.

The ratification of each signatory Power shall specify the cases enumerated in Article Hm/,

in which the ratifying Power shall not take advantage of the provisions of Article i() a.

A proccs-verbai shall be drawn up for each ratification, a certified copy of which shall

be transmitted through the diplomatic channel to all the Powers which were reprcsrnted

at the International Peace Conference at The Hague.
A signatory Power may at any time deposit new ratifications, including additional cases

contained in Article iG d.

Article 16 n

Kach of the signatory Powers shall have the right to denounce the Convention This

denunciation may be made in such a way as to involve the entire withdrawal of tlie de-

nouncing Power from the Convention, or as to have effect only with respect to a Power

dtsiunated by the denouncing Power.
Ihis denunciation may likewise be made with respect to one or more of the cases

tnumt rated in Article 16 d or in the Protocol contemplated by Article i() e.

Such portions of the Convention as have not been demniiiced shall cdntinue to remain

in forcr.

Ihe denunciation, whether total or partial, shall not take effect until six months after

wDttin notice has been given to the Netherland Governmmt, and immediately

communicated by the latter to all the other contracting Powers.

isete E e
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41« OBLIGATORY AUBITRATION

RESOLUTION PRKSENTKl) BY THK DIXEC.ATION OF AUSTKlAHl'Nt.AUY HI I.MIvl

TO OBLIGATORY ARBITRATION"

After having consciptitiously weighed thi- (luWiion of arbitration, tho Confenrnr | ,.

conii- to the conclusion tliat certain matters, carefully six-cified, are susceptible of siibnii--! n

to obligatory arbitration without any restriction, and that tliose which leml tin in 1,,.

particuLirly to this method of settlement are disputes regardinR the inti-rjiretation m i|i;.|i.

cation of certain international conventions nr parts of conventions.
Most of the matters in (juestion b«-ing more or less technical in charailer. any di : m.,;i

as to the extent to which and the conditions under which obligatory recourst> lu arlut i .,ti,,ii

might ticie be intrinluced should, hoA'cver, be preceded bv such study as is bev.m I tl,-

competence of the Conference and can be entrusted only to exp«Tts, inasmu( h as it i. i|iiiri'-

special knowledge and experience. The Conference therefore invites »he G>)Veriiiu. nt-

after the close of the Hague meeting, to submit the question of the application ol obli-

gatory arbitration to certain international conventions or parts of conventions—to . irtul

examination and profound study- This study must be completed by ... at wliic h time

the Powers represented at the Second Hague Conference shall notify' eacli other, tlirniitih

the Royal Netli< rlan<l Government, of the matters which thi\ are willing to inci • in

a stipulation regarding obligatory arbitration.

I •I
I

,

I^H
5 1

^ \ i

U I'

'^L

CONSIDKKATION IN COMMISSION

The question of obligatory arbitration, which had already calhd forth such hull: n '

and conscientious discussions in committee A, was .igain taken up by the I-"irst Comnii- ii

wliich exhibited such lofty views, such eloquence and sui li legal knowledge, that li i- nu

duty to pay them here the highest tribute It is with a feeling of genuine regn I il.it

in order not to swell this report to undue proportions, I find myself deprived ^.i tl,>

satisfaction of rejieating here in cxtenso the speeches which were made in the coiir- ;

the two sessions held by tlu' Commission on October 5

His Excellency Mr. Beldiman states that in principle and as a general proixKiti.n ihi-

advocates of obligatory arbitration are unanimous in proclaiming that by eM.iiliiii;

its application ,is far as p)ssible real progress would be effed'd in the field oi |nbli

international law and ,1 new gu.iranty of peace between nations would be offered H'l!

the moment it is a question of putting this idea into practi(e, we encounter iii.iiiitMJ,!

dithculties, some of tluni un~urmountable.

The orator first rapidly surveys the project as a whole, as elaborated by the coniniitt..

of examination and recommended to tin Commission for adoption.

The Anglo-American proposition begins with an article which aims to estabii~li ohii-

gatory arbitration with respect to differences of ,i leg.il nature and those relatini; t.. •!;,

interpretation of treaties, with the well-known rest t vation of all iiuestions involviiiL, vit il

interests, independence. I. r the honour of one or the other of the contracting Stat' - Nn

less than three complex problems immediately arise from this proposition.

In the first placi\ as it is a ijuestion of differences of a legal nature and i'\ 'In

interpretation of treaties, which may often give rise to a dispute of the same kiivl the

question comes up: What will be the effect of an arbitral decision upon national n urt-'

Can ,in arbitral award nullify decisions rendered by national courts ? What -itu,iti"n

' Aili\ tl d.tiununts. vol 11, p. 913. annrXf 45.
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with rtsjiort to national courts is created by a stipulation which would forri' a State to

lUbmit to <rbitr.Jtion di^puti's which are within the jurisdiction "f national courts ?

The attempt was made to solve this sitidus question by a formula, elaborated by

a sp«'cial subcommittee, tending to exclude from obligatory arbitr.ition conventimi^

concludil or to be concluded, in so far as they relat<' to provisions, the application and

interpretation of which arc within the jurisdiction of national c urts.

Hut this solution did not finally prevail in the committee ni examination Another

solution wis preferred, ".vhich protects ii.itional courts from arbitral awards, only in so

far a^ their retroactive effect is concern- il.

Second problem : What will be the effect of an arbitral award when it involves the

application or interpretation of a treaty concluded by several States, some of which only

have been obliged to resort to arbitration by virtue of the obliRafion contracted, while

the other signatories remain out of the litigation ?

Such a case may happen quite frequently, for example in the matter of gener.il

Conventions. How provide for various interpretation^ of such a tre.ity, indeed for serious

conflifts between the arbitral award, which holds only for the parties in litigation, and

a tlifforent application of the same stipulations by the otlur signatories, who have not

taken part in the case ?

The committee of examination stopped at a solution which requires unanimity of

,»ll the signatory States in order to make the interpretation of the point at issue adopted

by the arbitral award binding upon all (Article id h of the project). In default of such

un.mimity, the project does not provide any solution for this most important question.

'\'l general conventions thus remain open to compliiMtions emanating from arbitral

awards which concern only a few of -he signatory States.

Indeed, these same jiroblems

—

tlii effect of arbitral awards upon national courts, and

the interpretation of treaties euncluded by several States, such as gener.il conventions

—

the^e two problems, indeed, mav come up in all cases of international arbitration, inde-

p'lidently of their origin. But he essential difference, which we must not overlook, is

quite another thing. What is the issue to-day? The project which is prop<i>ed to us

invites the Governments represented at the Conference to make an engagement

—

eiflier

gene- il with known reservations, or special in respect to certain specified categories of

(iifftrences, but in such case without reservations—to submit to arbitration disjnites

winch may arise between them as to matters contemplated by the convention to be

concluded. Now, the making of such an >,ngagement means that a State .iccept^ in advance

all these complications, which are inevitable in a great number of cases, without being

able to foresee the consequences.

One of the elementary conditions of every international stipulation between -ovt reign

States is equality, perfect reciprocity in respect to the obligation contracteii But such

cannot be the case in regard to the United States of America and the other npublics

whose constitution is similar to tl t of the United States.

Indeed, Article 4 of the Ami .ican proposition provides that the ccmpromh must lie

concluded conformably to the respective constitutions or laws of the siKuatory Powers.

This means that, in respect to the United States, for example, the cotnprotiis does not

become binding until after it has been approved by the Senate, while, in respect to

the majority of European Powers, it - binding as soon as it has Ix^en signed by the

Oovemment.

r <• z
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Thp Ambassador i.f Italy has described this situation in the following words, which
desi'rve to Ix- ronienibcred :

Therr is. rc,ii,<quently, an 'vidint inniunlUy in llir .ibhgatnms which \W tuu
parties havo i:imtij(tod in signing the i^encr.d treaty.

W. arc therefore invited to conclude a general treaty, winch in no way estahh-his
ecjual enRageinents Ix-tween th.- signatory States : some will b«' bound by the cumpromis
wh.n their authorized Minister has signed it ; others, conformably to their constituiiun
will have to submit the compromis, wiiich has already b«Tn signed, to the approv.i! .

:

a legislative body, independent of the executive authority and free to accept or r<ii. •

the compromis.

Thus we have before us .1 project of the greitest imjwrtance in the matter of piihli

international law, which leaves three seriou> problems unsolved, for which no soluti. n

is indicated
;
but we are invited to pass on to a general principle, the practical applic.itm,,

of which brings up the most serious difficulties, a- I have shown.
The orator devote> himself to showing that .dl these unsunnountable dithdilii 5

originate in an erroneous conception of the very nature of international arbitration, iu<v:

wluch results are sought which an' contrary to its .ssence. He analyses in detail ti.

constituent elements of arbitration, in order to prove that the optional principle i- nm
of Its essential conditions and that, consequently, wliat is called obligatory arhitr.itir;i

cannot \n- applied practicilly except in a very limited way and in cases of wholly secondarv
importance.

As positive proof of this st.imls out the fact that the categories of ilisputes whuli it

is desired to subject to obligatory .irbitration without the well-known reserv.ninr-
involve only matters of sach slight importance that the most prominent members nf i||.

Conference ^ ve dubbed them ' harmless ' (anodines), which matters could then lurt

not have the .cast influence upon the normal good relations between States and still ic--

upon the maintenance of peace.
•"

; equivocation pervades the whole debate, and the orator states in con. hM. 1,

that his Government could not adhere to a project which leaves unsolved problems if

international law of the greatest importance and is at the same time of no real brnriit

to the cause of peace.

His Excellency the Marquis de Soveral laid special stress on the conclusions wlnci

,

in his opinion, could be drawn from the important discussion to whicli his proposition i^aw
rise in committee A. He notes that this proposition was adopted as one of the bases of th-

committee's work. It also served as a starting-point for the successive propositions of the

<ielegations of Switzerland, Serbia, Austria-Hungary, and the United States. He does not

forget, however, that the Portuguese list is an inheritance from the First Peace Confen nee,

and that it was afterwards taken up by the Interparliamentary Union. He is happy to :-ee

it sanctioned by the votes of the committee, which modified it and gave it ,',Teat( r prt-

cision, but did not alter its essential character.

The first delegate of Portugal states that the great cause of arbitration has Ixcn

taken up by the Conference with the same attention and interest as it receives from the

whole world. The principle of obhgatory arbitration was unanimously recognizid bv

committee A, and the differences of opinion conc('rned merely the conditions of itsinuiii.li.iie

application. No one found the list unacceptable
; some States merely wanted more tin e
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in oriler to study it more < irctully, promising that tht-y would soon sliow us thi- positivf

,in<l favourable result of their study. The committee was therefore divided up<in a i)ue;stion

of timeliness and not of principle. Even in this tii Id an interesting evolution has taken

place. At the beginning of the discussion all the difficulties of the proposition appeareil,

and some large States which have many iniixirtant interests in every cjuarter of the world

hesitated for a moment as to what course thiy should take But as the discussion proi eedcl

,ind it was perceived that these (htficiilties either were common to every pn/blem ol

international law and did not apply solely to arbitration, or else were not as serious as

tlicy were represent 111 to be, a feeling of confidence succeeded th( first impulse of legitimate

prudcnii-, and England and the I'njted Slates adhered to the Portuguese project in its

(Mitir- ^'r. de Soveral lio}X's that this great example will be followet' by the Commission

u, Arbitr.ition emerges innocent and acquitted from the severe trial which
'le committee. He asks that the Commission confirm th's acquittal.

obligatory, but not world uide, arbitration emerges victorious

uhies brought up embrace the whole field of intemationa! 'aw.

ir them, it would be necessary to conclude that no world-u ide

any matter; that is to say, that the Conference must be

,ain opened. But far from that ; the Conference has for three

I world-wide conventions on the most complex questions of the

I 'rize Court, upon the Court of Arbitration. In these Conventions

ests of the Powers ; it cannot fear to act in the same manner

villi s' •' I" ' ntlemer.; of differences where neither honour, nor independence,

no 1 I'ui !i i> ! .ts of States arc involved.

!! '"n' \ 'V! de Soveral reminds the Commission that Portugal, at the time

of a Well-known difference, stated in terms which had weight, since they convinced its

opponent, that ' the refusal to accept arbitration, when proposed by the weaker party,

gives rise to doubts as to the justice of the claim formulated by the stronger party '.

Ire (lies of arbitration are only mutual assurances of equity. Small States find in them

the same security that the Great Powers should seek above all in the balance of tlieir

forces. That is why we hope that the small States will not let this opportunity slip by

to join with the Great Powers, who come to them prompted by public opinion much more

than by their owii interests, in a pact of such broad scope, not in the immediate application

of winch it is susceptible but in the admirable principle which it sanctions. Those who
consider the result insignificant should not put obstacles in the way of granting it to us.

Our responsibility would be heavy indeed if these great efforts were in vain and if

the slowness of our work were further aggravated by its sterility in the eyes of public

opinion, which is waiting for us to finish before passing judgement upon us. Let us demon-
strate by our vot--s, as was said by the first delegate of Austria-Hungary, that we are not

platonic advocates of obligatoi \rbitration.

His Excellency Baron MarscI declares that he cannot accept the project elaborated by

the committee of examination. As an advocate of the principh "f obligatory arbitration

he considers that the acceptance of this project would be of n(i benefit either to the

institution of arbitration or to the cause of peace.

There are two systems for putting obligatory arbitration into effect : the individual

system and the world-wide system. According to the first, each State reserves the right

to choose its co-contractants, in order to come to an agreement with them upon the

f .
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compromis clause, either in general or with respect to a particular case. Ihoy make the

agreement precise and specific. They select the matters which seem to bo suitabk fdr

arbitration ; they adapt the details of the compromis clause and of the compromis u> tin

character of the matters sel' >pd ; and, in regard to controversies relating to the inttr

pretation of treaties, the States which have concluded these treaties insert in thini tlie

compromis clause. Such an agreement can be made between two States, between a nuniUr
of contractants, or even between all the States in the world, when the treaty—lik. the

Postal Union for example—is universal in character. According to this system, tin

work of ccritruction is begun upon the ground ; well-known and well-cleared ground u
chosen, stone is piled upon stone, and the structure is enlarged fundamentally and soliiilv,

according to the material which is available.

The world-wide system, the system which was adopted by the committee, follows the

very opposite course. It begins with the largest framework that can be constructtd

;

that is to say, the whole world. Then material is sought to fill it. Such is the origin of the

list. As the list did not appear to be sufficient, the table was invented. Each State put> its

name under various headings to learn later, after the table has been deciphered, with

what States it is bound. It is impossible to choose the other contractants. From a Usal

point of view this system is not open to attack, but it is inconsistent with the fundanuntal
basis of arbitration. What is the essence of arbitration ? Good understanding. It i>

good understanding that should govern the interpretation of the compromis clause ; and

it is indispensable in concluding a compromis. Now, all good understanding proded-
from an inclination of mind and of spirit. That is true in regard to both private lif( and

international life. This mclination is inseparable from the personality of the contradine

States, from their relations, from their community of sentiments, of interests .iiid di

traditions. In this sense, we speak of the ' spirit of the treaty ', which animato the

tenns of the Convention and regulates and assures its application. If the contrac t..nts

had no freedom of choice and if treaties were concluded by means of a stiff and inaininate

table, this spirit would be squeezed out of them, thus destroying the very seed of arbitration,

which we must preserve and cherish, so that it may sprout again—an impossibilii\ m
the ariti soil of tabulated headings.

Confronted by these two systems—the world-wide system and the individual svstt iii--

his Kxcellency Baron Marschall maintains two propositions :

1. The conclusion of a treaty of arbitration, deserving the name ohligaturx. i,

possible only by applying the individual system.
2. Tliere can be no progress towards tlu- Peaceful settlement of international cm

troversics except through individual trcatus.

Baron Marschall then lays stress on tlie fact that the draft worid-wide Convmiiun
elaborated by the lonimittee leaves unsolved a series of problems, which appear to hini

to l)e of the utmost imjiortance.

The difficulties begin in tlie very first and fundamental articles of the project, wlmh
establish obhgatory arbitration for disputes of a legal nature. The meaning of the uur.i

leiial is ambiguous. It would seem to exclude ' political ' matters. But it is absiiutclv

imixissibletodrawalineof denian atioii between the two in a world-wide treaty. Aque-tH'n

may be legal in one country and political in .mother. There are even matters which, tliouuh

purely legal, become political at the time of the dispute. On the other hand, it is possihK

to conceive of legal questions Iwing distinguished from te<hnica: and economic iiiiotKin-

(i
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But the distinction is no less difficult, and the project does not state who will be called

upon to decide whether a question is legal or not.

As to the influence which the clause concerning ' honour, independence and vital

interests
' should exert upon the binding force of world-wide treaty. Baron Marschall refers

to what he said on the subject in his speech of July 23.

He points out the danger thai there is in inserting provisions of this nature in a world-

wide treaty. In all times one of the principal sources of international conflicts has been

the ambiguous stipulations and indecisive terms of conventional law. Hero are two

articles which do not contain a single term that clearly and accurately defines the rights

and duties which flow from them, two articles which vacillate between the opposite poles

of obligation and option, and it is proposed to recommend these provisions to the world

as ' the most effectual method of settling international disputes '.

The defects of the project, which have just been pointed out, are inherent in the system.

That is the reef upon which the world-wide system will inevitably be wrecked
;

for

differences of interpretation of an arbitration treaty, which result in refusal to arbitrate,

would more seriously compromise the relations of States than the real point at issue.

Compare the project of the committee with the Itaio-Argentine treaty, recently

concluded at The HuKue, which is an example of the application of the individual system.

Everything in it is clear, precise, binding. It is a model of the way arbitration treat'es

should be concluded.

.\sto the list, which contains an enumeration of matters with respect towhich arbitration

is obligatory without reserve, it should be noted that nearly all the piiints which it has

been proposed to insert are harmless in character. Some of them are of such a nature

th:it it would be impossible to conceive of a dispute about them. This is especially so

in regard to treaties concerning the measurement of vessels, weights and measures, and

estates of deceased seamen.

But there are other points in the lists, which deserve very serious attention—especially

those relating to treaties which compel States to enact laws of a certain character, for

example in regard to ' protection of workmen '. A dispute as to whether one of the States

has fulfilled this obligation would have to be settled by arbitration. The arbitral award

might prescribe modification of the law. How could this award be executed ? It lia>

bern said that approval of this Convention by the lawmakers would give the force of law

to all future arbitral awards. If that is the case, it would be very difficult to obtain the

approval of parliamtnts. which would hardly be disposed to accept, as collaborators in

le^-islution, unknown arbitrators of the future, the selection of whom would be made hv

the executive authority. On the other hand, it has been stated that the modification oi

a law demanded by an arbitral asvard must be subject to the votes of parliaments. But,

in 1 ,i>e of a negative vote, would there he force majeure ? Some have said ' no '
;
others,

' yes '. No solution was found for the question in committee.

There are problems in the list that are still more serious. There is a series ol treaties,

tin interpretation and application of which are to be determined solely by national courts.

Siuli are treaties concerning private international law, in its general areeptation. literary

proixrty, industrial property, civ";i procedure and private international law properly so

(.died. But the authority which one State exercises in respect to the subjects of another

State may be contested as being contrary to the terms and the <pint of the treaty. What

Would be the effect of an arbitral avsard in such a case ' The .irtule state- that it shall

U.'i

; r'\<-
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have no retroactive effect. But the article adds that the award shall have an '
int. rpn tai;(,

force '. That means that national courts must submit to it. But courts will net ,„tk,1
the interpretation as authoritative unless the award has the force of law. Here w, h ,v,

the same problem, only more se.ious
; for the prestige and authority of national roMrt- ,,rf

mvolved. The attempt is made to have two entirely distinct authonties interpr, ; ih.

same matter, and the national authority, which is a stable element surrounded l.y J
kinds of guarantees, is asked to submit in future to the interpretation dend. d upon h\ tl'

arbitral authority, which is a thing of the moment and disappears after the award i~ ma,i.
This is politically and legally impossible. If private international law. which filt^ \, .-.

ago was scarcely known, continues to develop as rapidly as it has in the past twenty \ •

,,r^

it will some day be necessary to pro\nde a imiform application of the stipulation'- «|,;,h
relate to it. Then perhaps there will be some thought of instituting a high inteni.iti, r

,

court, not of arbitration, but of cassation, which will act, in the .natter of privat, „,,.r-
national law, with the same guarantees and the same powers as our supreme o.ii-u ,.

justice. But the solution which is proposed in the project muddles the question in-t..u
of solving It, and gives rise to the danger of grafting upon international contrnvrrH-
a national dispute between the different constitutional authorities.

In regard to Article ib * of the project, his Excellency Baron Marschall sli..». il,,

influence of the provisions concerning the cmipromis upon the binding force of the tr. .,tv

He calls attention to the proposition of the German delegation, which tended lu cive
arbitration treaties the force of a pactum de contrahendo. a convention to agree. gr.uumE
to each of the parties the right to compel a compromis. He states with regret that thi'
proposition did not meet with the welcome which might have been expected from f, n.nt
advocates of obUgatory arbitration. The discussions on the compromis have mnr.ov.r
brought to light the special difficulty in the matter of States whose constitution r,,|uirt-
approval of the compromis by a legislative bodv, thu; causing an evident in.quihtv
between such Powers and other States, where the exe utive authority is comp, t, m ,n
Itself to agree upon a compromis.

The provisions of Article 161/, permitting the denunciation of the treaty imi , nlv
generally, but with resptxt to particular States, mav be considered as a conce^sii r ,c.
by the world-wide system to the individual system. But there is a great different 1., !«nn
not concludmg a special treaty and denouncing a general arbitrati<,n treaty. cn.hiH.c
in the solemn forms of a Peace Conference.

Sumn.ing up his criticism, his Excellency Banm Marschall >tate> that the yr^v I
-

one d, feet, which, according tf) his experiena, is the worst that can occur in .. 1. ., -i,,n\.
and contractual matter

: it makes promises which it cannot keep. It .all- iImU i ,. in ,:

and It IS not. It boasts of b<-ing a step forward, and it is not. It pndes itsell up. 1 U ^r,.

an effectual method of s.ttling international disputes, and in reality it enrich,- .•-:-
national law with a Mries of probi, m. in the nutter of interpretation whu I. ,11 r; ,rv
cases will be mor. <lith, „lt t.-oKv than tlu- old di>putes. and .v.n likelv to . nibiit. , •,!.,

latter. It has been said that tin- project establishes the principl.. ot obligator>' ,irbiir,m. n
for the world. I his priii, iph- ha already been otabhshed.in tluorv, bv unan.nio,,. ,,.iMm
opinion, and in practice hy a loni,' -en.- of ii.diviiiiu.i tnaties, \vlii, li ,,rr , on' -Miiv
beionimg more ihiiiutcjiis.

L.-rmaiiy, who was luMlating eight vear- ,,i;o, lu,s ro,irhi,i>-.l ,,„ tlu 1mm- • •

individual system, treaties ol obiig.Uory ,,. l...r..tioi, of a i;, neral ehar.ict. r ,„: :
.'..•:,
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K# respect to particular cases. It will follow the same course in tuxurf. The vote 'ipon the

project will not therefore be upon the question whether or not obligatory arbitratifm

ihould be introduced ; its meaninK is rather : should wc hold to the individual >ystim.

which has been tested, or should the world-wid(.- system be introdu'-ed, the vitaHtv of

which has not yet been prov. fl
-

The German delegation is convinced that the individual -\s'ini mu^t be dtcidtd upon.

It is sure that this s\'stem will i,'reatly aid the bn'liant dtvtiopi n nt of obligatory arbitra-

tii)n established by the Convention of l8(j') ; and that the work of the ConitTtnce, by

showing the difficulties which mu^t b<- iivcrconie, will in anv case have contnbuttd tu

promoting progress in this direction.

His E.xcellencv Mr. Drago states that the matters which compose the list appear to

b>' of little importance when they art- studu-d Tparatt-Iy. but the\' have great ^ignitiranre

when they are considered as a whole, beint; the fir'-t -ipn ol life in th'- principle <jf world-wide

ibligatory arbitration.

One o! these points is very far-reaching lor the South .Xmerit an States ; the >ub-

mis-ion to obligatory arbitration of pecuniary claims for indemnification. It h;,^

r.'cently been seen how far such claims can go, and how greatly tiny are reduced wlu n

submitted to an impartial tribunal.

The independence of courts would not suffer from world-wide arbitratifjn, and there

could be no conflicts with local courts. The treatie- are political in character if tli.y are

considered as pacts or contracts between nations. Their charact. r i- very <idferenl Irnni

the point of view of national laws. Courts apply treaties like utlur municipal law^. 1 h'-y

have nothing to do with political relations ; but if the interpretation which they give

to the treaty in last resort is not eonformable to the spirit or the letter of the international

Convention, the State which considers that it has suffered injury .aay take such diplomatic

steps as it deems necessary to obtain an interpretative law, which will govern the question

in future. Arbitration will take place, if theri be occasion, nnt for the piirp(.-e of

tttacking the independence of the courts or the legality (jf their decisions, but men Iv to

stablish the fact whether in the case in dispute the treaty may he considered a> living

been violated politicalh'. and whether there is occasion to demand an authontativ. iiiter-

pretafion by the legislature ; except in the matter oi alli'Winp daiiiaL;e> or reparati^ n tor

..ct- previously committed.

Tile project has one exceedingly practical -ide : it prepares the wjy ;
I>-,ir~ the

sTiiumi : moreover, it in im w;iv hinders the conclusion of special arhitr.ttieii tn ..ties

bttwten two or more nations. On the contrarw conventi<ins nf this kind will >ervt to

jve experience on a sm.ill >cale and c<>n-equrntly without dangi r,

Thii isnot a question of incompatible -.vstems ; but r.itlier of -\>teni^ foniiint;enii. . nine

circl'-. the radii of which -un in the same directKin. Some oi tin se r.elii

it th' !ir-t circumfereni'e. while others continue to the ^eeond ; hut tin \' i

with ..eh either. There Could be world-Wide arbitration, applicabh to

i;eneral, .md more restnctcd arbitration cre.iterl by special treatio. lii

N'h wouhl often coincide ; but it i- certain that in tiiiu . clau-t> wlii' I

..u. \'. r. -tup

not iiiirrli re

Tiatioii- in

ir'^vi^iriii-- of

n 1.1 -p'l lal

'.pi;' .ttion in the b.ginning will ,i--ume a niori' and m.'r. pern r. si . i..iraet. r. .iiid the

will, in more than oiii- in-t.iiier. n ,u li tlu

•• proj.-et which |s -ubmitted tn u^ h.i-. ,il-c. th.' .elv.,in,i-' .1 -

encr, which ilem.uid> .irhitration more and more uri^Mitly

iius I a the tirst circtimfenn

^Uiiii; till iinivrrsal

ver\" d.i\'. If the

:
i
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Conference should disband without having done anything, the Argentine delegatm,, «,,

have shown by its vote its intentions and efforts to succeed.

The delegation of Belgium considers that it is necessary to mention again H- f rr •

declarations, in order to dissipate certain misconceptions.
As far back as July 9, this delegation made known the fact that its Govirmn.n'

which IS favourable to the principle of obligatory arbitration and desirous of co-c,),, rn r,m extendmg it, accepts it as applicable to all disputes of a legal nature arising fm,,, .1
interpretation and application of all treaties concluded or to b(> concluded b.Uv.,n t'.

contracting Parties, with the reservation of controversies which affect the essential im.r,-
of States. It accepts, furthermore, obhgatory arbitration, with the same res, rv.,ti, r,-

in the matter of pecuniary claims for damages, provided there has been a previou. lu.^l.r.

standing on the principle of indemnity.
Unaffected by any influence, led only by legal considerations, the delegation of H, I „

.

has not deviated for a single instant from the path which it had mapped out.
The draft Convention elaborated by the committee is based upon the hst s\>m

the object of which is to subject to obligatory arbitration a certain number of .li-puu
without giving the contracting parties the right to reserve cases in which the ditiVr.n,-
which are thus to be settled might give rise to questions of a nature to compnmn-, ,-.

essential interests of the nations.

The delegation of Belgium has declared that it cannot foresee, in regard to aiiv irr,,n
whether its interpretation or appHcation might not, in a particular instance, giv. r-, t-

questions of u nature to involve the sovereignty or security of States ; but, witli ti-
idea of conciliation

,

it does not refus.' to consent , without binding itself, to a recoiled, r ,.i.
-

of this qu.'stion. It supp.)rted and will again vote for the Austro-Hungarian resolmic-m thi> >t'n>e.

The list >vstem, moreover, i> not one of trulv obhgatory arbitration, as .,,11,, l,,,ve

been pleaMci to call it, since the parties mav, in anv event, refuse to resort to ;,rbur,,ri(r
by disputing the legal nature of the difference. It is to be noted, furthermorr, iha! il
project suh, -.itt.d to the Commission, after having excluded all reservations lu^, ,1 ujk'
tlie vital interests of St.ites, kiv.-, to certain of them the right to accept or refuse a com:rr„:v
—without which arbitration is a dead letter-according to the action of their parh.iii.ni.

In truth (said his FC.xc.lkncy Baron (iuillaume) obIigator>' arbitration wliu:would like to set up against the idea of war, that arbitration which inv.,h,, ,r.-
political matters capable of disturbing thr peace of the world, because thex- atl.a t-honour ,ind vit.il interests of nations- -i> not opposed by the delegation of li, k-iur
HI hy any ,,t i,t ,l.'let;atioii

; it is opposed by the Conf.'rciice, or at any r.it. 'uv '

cominittr,. whirh ,a> h.vn . h.irg.'d tn consider thr .(u.-ti-.n in its nam,- 11, ,• .

niitt.v l,a> f..rinally .l.rlaiv.l that it do,-, not accept the principle. \o m,, 1
,-

t<->t,;,l; and th,. prMpositiu,,- has,-d up,.n tli.- saui prinripl,. i,av,. not ,v n
'

considered. '

Publi,- ,,pin;,.n. tliereti.n', must not be 1,'(1 .istrav and fancy tli.it thr Cniil. ;.r,H <livi,l,,l intii advocat.s and oppon,-nts ,,f -,iuTal obligatory aibitratim, I'^ii-
npinioi, inu-t n„t iinagin- for a singl.- instant that tlw latt.T ar,''prrv,.ntiiiL; tl., l^.rnvr
ip.rn n^ali/.m- tli.ir liuinanitanan and pcace-m.iking pl,in>.

Hi-, l-:.\e,ll,ncy Mr. d'Ohveira de.ir,.-. t,) Stat, that the principle of u,)r/./.,n./,' ,„ lir,;ti,;
w.is uiian.nioii.ly r,..-ogniz.rd hy .onimitt,,' A. TIiom. wIk. <ii,l not v,.t,' l..r ih. And
Pnrtiipi.M. prc,j..tt. n,'y,Tth,'l,... Mipport,'.! th, Swiss proportion or th,' Au^li.. I|.;.i.;,.r;,

:

L
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! resolution, both of which provide for the conclusion, sooner or later, of world-wide

arbitration treaties. Mr. d'Oliveira then endeavours to group the legal objections which

were aimed at the project in committee, and the replies made thereto.

The committee was put on its guard against the dangers of conflicting arbitral awards

in the interpretation of general conventions. These conflicts would be so frequent, in

the opinion of some, that they might be summed up, said Mr. d'Ohveira, by the adagi-

quot capita tot senteniiae. But the reply was made that the danger, if real, existed alread\-.

since States interpret such conventions as they like and solely according to their reciprocil

convenience. On the contrary, as soon as recourse to arbitration becomes obbgatory

It will act nf a regulator and substitute ecjuity and justice for the good-will or whim ot

States. If a first decision is just, it will be confirmed ; if it is unjust, it will be r(Vtr>ed.

The danger pointed out would not be created by arbitration ; but, on the contrary,

arbitration would cause it gradually to disappear. Moreover, the danger is to a yreat

e.xtent imaginary. General conventions rest upon the convergent interests of States,

all of which desire that a uniform interpretation may be assured. Obligatory arbitration

has long been in existence in the f)ostal convention, and has caused no difficulty.

Stress has been laid on the danjiers in applying arbitration, even without retroactive

effect, to the decisions of national courts. To satisfy this scruple, it has been proposed

that arbitraticn be restricted to neiprocal engagements between States. But, upon

rcrt'Ction, Mr. d'Oliveira believes that the disagreement upon this question in committee

wa^ not so sevious as was imagined. It is true that stress was laid on the advisability of

obtaminf: interpretative decisions for the future from arbitrators, in cases where Court

<!ensiun> appeared to be notoriously erroneous. But no one said that this obligation

should Ix' imposed with respect to conventions which recognize the competence ot the

Courts, and consequently exclude any other competence. When a State has bound UmU
mt-rily to give such a provision of a convention the force of a national law, it has fullilK il

itstlutv when it has kept its prc)mi>e. The .irbitration convention does not modily the

ixteiit nr>copei)f previous convention>, and is applicable only to engagements contemplated

bv >ui h conventions.

l-iii.illv. It lia^ been s.iid that the execution of arbitral awards might cause di>piites

mill parhament^. But this difficulty is common to every arbitration. Arbitral aw.irds

.eritrally involve the pa\Tnent of indemnities, which must be approved by parliament.

It parliamentary intervention is to be feared by Governments, only autocratic St.itts

would be able to concludi- .irbitration treaties. Why botlier here as to how the convention

will he received by parliaments ? They will have to ratify it and will see then to wli.it

thty are binding themselves. It i^ difficult to believe that they will reject a proj<tt, tin-

lurniuia of whi has been i.;i\ • n to us by the Interparliamentary Union, in which tui nty-

thrrf p.irliaments are repri-^i-med bv >ii(h respirted vrn-n as our colleagues Messrs. Beeniaert

ar, 1 .1 Estournelles. Moreover, the ri lusal of a parliament to execute an arbitral .iw.inl

'.v.Hilii impose upon it -serious responsibilitie>. It would expose itself to censure and the

i" asatiun of bad faith ; it would alM) expose it>elf to the deiuinciation ul tlir convoiition

on ihi- part of the injureii States.

Hi' f.ict has l>een lost -ight of tli.il .ill thi>f objections apply withi'iit excoptuni to

tin U'li'Tal arbitration treaties that an- now in force in fiumpe aiui in .Aiiienca.

.\u international law will alw.iv-- br /ev imptrfi-da, bee. nix it li.i- no higher sanction

tliaii 'hi' fjnod faith of the p.irtir-, up.. 11 wliuh it r.^t-.. ll we .illow oiirM-lves to be

m\
I ( Hi
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frightened by theoretical dangers, we shall make no progress, and we shall put our>. h, -

in the position of a man who goes on foot instead of taking the train, with the excuse th,,t

bv so doing he does not run the risk of derailment.
"

His Excellency Mr. d'Oliveira then sums up the results of the votes in commitin

The vote on the first reading had not appeared to be homogeneous. The second vot.

however, did not confirm this apprehension. Eight numbers on the list, three of nvI,k!,

are very important (pecuniary claims, protection of workmen, and literary protctio,,

obtained an absolute majority. The twenty-two headings of vanous lists -^w,d,sl:

Serbian, British, and Portuguese—were voted for by France, Norway, the NetlRrl,,nd-

Serbia and Portugal. Sweden voted for IQ ; C.reat Britain i6
;

Italy 15 :
Mi'""" M

the United States 12 ; Argentine 11 ; Brazil 9 : and Russia 4. These adhesi..n> p. mi'

us to constitute, apart from the list, an arbitral union, m the manner indicated b\ tt

British protocol. This protocol, developing a happy thought of the Swiss pro]i..Mti.i

makes it possible to conclude arbitration treaties, automatically, so to speak, uitlinir

the necessity of direct negotiations and separate treaties for every case.

His Excellencv Mr. d'Oliveira hopes that these important results will be ai>pn, i.-d

by the Commission and that a unanimous agreement will follow its deliberations.

Mr. Max Hubi>r desires, before the voting, to make clear the attitude of the .1. l.-.tn r

of Switzerland.

Although his country has always been in sympathy with the propagation ol fl"

institution of arbitration, the Federal Cmncil considers that the reservations of iiuUi.,r,-

d.nce, honour and vital interests are essential and indispensable ;
for n is imposMbh ,,•

the present time to foresee the scope of an unconditional world-wide treaty of arbitrati, i;

The delegation of Switzerland cannot therefore accept any proposition which .tijnilat.-

obligatory arbitration without reserve.

But the delegation of Switzerland, which attaches great value lo the conclu^i.'n ul

individual treaties, does not oppose the introduction of the pnnciple of uncrnhtmnal

arbitration into the convention. Such were its views in presenting, in a spint of connliati. n

and compromise, a proposition, the principal aim of which is to allow each Power tn
,
r-

„T accept arbitration without reser^-ations, at the time and to the extent that it ni„ v L.n:

proper. Thanks to the system of notifications, which this proposition contemplate tie

legal bond is created automatically as soon as and in so far as such notifications b. ..i u]. r.

identical cases. The conclusion of arbitration treaties wou'd thus be greatly Mnul;!..>i

and facilitated, and the obligation to arbitrate might spread ii. the most diverse dir. : :..

and in the most varied degrees.

It is otherwise with a world-wide arbitration treaty which, for the very rci-nn that

it must include all the States and take into account their varied interests an.l i
•-'-

can necessarily include only a very limited number of subjects.

The idea at the bottom of the Swiss proposition has been recogt ized as just .md pr.i' '; •'

since it has been adopted in projects afterwards presented, notably in that of tlie ccnmiitt.e

of examinati..n. Nevertheless, in so far as the protocol mentioned in Artuie i'" '^

concernr,!, this last formula has th.- disadvantage of limiting the rii,'lit of offering arbit r .^ i. i:^

since it involves a previous understandinK between at least two Powers Mot'
•

\ir, n

does not stipulate that the declarations betw.cn State and State, .iiul not tin- ii.'t..' '

iii a table, which is only the register of the n.ifiticatii.ns. give risr to the Kg.il 1 • - i

The delegation of Swtzerkiiid, while n-servin^ the right to brinu its vf'!"
'•'
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again and showing itself disposed to eliminati' its list in order to assure a unanimous vote,

would nevertheless accept the protocol in question, if a general agreement can be reached

upon this basis.

Mr. Louis Renault asks to be permitted to explain the work of the committee from the

standpoint of a jurist.

He waves aside certain objections which w.uld tend to nothing less than the prevention

of any arbitration treaty contemplating future disputes. Granting that a treaty of thi.-i

kind be found acceptable and even desirable, when it is concluded with a specific Slate,

15 there an unsurmountabie barrier between such a treaty .md a treaty concluded betwi< n

the States as a whole ? It is not a question of denyinf; the differences which must naturally

exist between the two cases, but of seeing whether it is impossible to conclude any ^^l( h

treaty in the second case.

The arbitration proposed concerns countries with which treaties have been concludi<l,

the interpretation of which it is proposed to submit to arbitral courts. If the engagement

IS made in general terms, it is with reservations that may have caused a smile. Such

reservations, however, are found none the less in treaties concluded by Powers which have

not b.cn in the habit of binding themselves lightly The truth is that they understand they

are bimling themselves without ronipromising their essential interests, and, if the engage-

ment is therefore necessarily restricted, it nevertheless exists, and a Government will look

twice before taking advantage of a pretended vital intcnst to withdraw from its promise.

Such is the meaning of the first two articles of the project, .\fter the general formula,

case> were foreseen in which arbitration might be established without reservation. The

list drawn up by a majority of the committee has been styled harmless. I am not so sure

that all these cases are so insignificant. Suffice it to mention cases where the amount of

iamages is to be determined when the principle of responsibility is recognized by the

debtor State. His Excellency Mr. Dr.igo has shown the importance that question> lif

this kind may assume. Moreover, have the advocates of the project the notion that w.ir

can be [irevented with their tormula ? Evid.-ntly not ; they merely desire that nations

ma\ bi , ome accustomed to having their normal relations governed by niles ; to having

thi- di-putes of evervday life settled judicially. Fliis liabit will develop ; the application

.>t .irbitration will become more frequent and more important ; and law will thus f^ov in

intcmational relations more completely.

.Mr. Renault then takes up the speciti( objection> rai^d in regard to the diffiiultn >

whi'.li would result from the execution ot .irbitr.il aw.ird> m certain cast>.

rhf first IS that of universal unmn- Obligatory arbitrati<jn ipplied to a union ol

thi> kind would bring about, it is said, a vt-ntable confusion on account of the divi rut nt

decHHins which would occur. AccordinR to .Mr. Renault, the logical conclusion would I'C

til e.\i lude even optional arbitration with respect to ^uch treaties. Why assume th.it

the iki ision- will neci'>sarilv bi- conrtutmg • The idea of arbitration, on the conn iry,

when applied to union>, is io prevent the destructinii by divergent >vsteniMil iunsiinuU luc

of the uniformity which it i- their .iiin to e-.tabli--b. The Convention ol l8ciu anticip.itrd

.1 lii-piitr of this kind ;.\rtirle 50) .md ^.ivi- it a r.itional solution.

llir second objection concern> cax-s wiiere arbitration is .ippluii to a i|ue>tinn upon

'vli'< h n.itional courts have pa>:^rU. Will the arbilr.d award invalidati judicial decisioii> f

1: : i> no doubt .iccordinv; t<i Mr Ken.iult. th.it tlii^ (iiifstion ^lumkl be an>wereil in

^h'- r,.-t:ativr. .National dei-isions n-inainmL; mt.nt ,
tlir .iw.ird li,i> nirrely an mti-rpretativr

M
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force for the future. The dignity of courts is no more injured than it is by the promuli;,iii»ii

of an interpretative law, and it would seem that their prestige would suffer more frmn thr

establishment of the high international court which certain Governments appear to dn ,im

of and which might annul their decisions.

Finally, mention was made of difficulties that might result from the constitutional

rules of certain countries, which are of a kind to impede the conclusion of a cow/irniii

or the execution of an award. It is impossible, according to Mr. Renault, to exj)., t n,

require that the institutions of the contracting countries must be on a par ; othvrwi-c

arbitration would be excluded with respect to a number of countries. A Statr bind>

itself according to its constitutional rules and it must keep its engagements. Tliat h
the essential thing. It is for the Government to take such steps as are necessary in oniir

to keep its word
; that is a domestic matter. Even where a compromis has been signed

by the executive authority in the fullness of powei,it is possible that another factor niav

be necessary for the execution of the award. Therefore there is always a time wlu n vm\]

party must rely on the good faith of the other, in spite of all the precautions and forinaliti.^

to which they have resorted.

Mr. Renault's conclusion is that the objections to the project of the committer ,in in

no way decisive.

His Excellency Mr. Rangabe, referring to the declaration made on July iS in the

subcoinmission, declares that the Greek delegation is not in a position to vote in f.ivour

uf the te.vt adopted by the committee ; but its vote must not be interpreted ;is l).ir,c

unf.ivourable to obligatory arbitration. It prefers, in the interest of this ver\ cmh-.

special treaties, concluded in each instance between two specified Powers, which tn .itio

should take into account the definite relations existing betwetn those Powers.
In spite of this point of view, the Greek delegation may support any endcivcnir to

elaborate a worid-wide treaty of compulsory arbitration. But (i) it could not conni: ir.

a formula of too general a character, which includes differences of a legal natun .ma

questions concerning the interpretation of any treaty, according to the formula .I'ioptid

by the committee of examination, although it contains the well-knowTi reserviin.ii- ..i

lionnur, tScc, as tluse reservations do not abolish, from its point of view, the obliL:.iti.!r,

to have recourse to arbitration
; (2) it would accept this obligation in respect tc -pr, ii;,d

subjects with the said reservations.

N'otablv, it wiiuld willingly support any formula possessing the desired flexibiiitv >.>

tli.it an igreinuiit niiL;lit Ih' reached, to a greater or less extent according to tin .ItMre

el tile parti. s. as regard- both the determination of the subjects and the adiiitKn ni

ilau I - I iR-liiferent projxjsitiDns presented to the committee of examination hav. ^hown

that It 1- nut iinpossiMc to tind such a formula and to have it unanimously acci ptnl

Hi- Excellencv Mr ( lii„ite' reminds the Commission of the fact that the propo-itun

which he pre-ented in the name of the delegation of the I'nited State>. the real title .l

which was ' l)r,ift Convention of gmtr.il .irbitr.ttum ' was, after certain modilir iticn-

v^armly .ipproved in the (nmmittee of examination in spite of all the efforts ni.i'ii . p.ir-

ti' iilarK h\ the (itrin.m deleg.ilinn. to fi>,'li; it

If.-r.'k'rets the irndurihle opposition bnt t.T which the .\mencan proposition rouM In',

bnii .idoptcd. He does not -ee why 'h'\- -houid refuse to conclude a t'em-ral .irbitr.ti. n

' I-'.. I !!v . titiri' sp.'.'. li ,,l Mr
t\ucf c" 'Httti nil

. IJosiiiii, i<,iii

Ch,
pi> t'>-;j t)l imenan Adirr^ifs. at thr Sf it ,; .
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treaty, when they are ready to sign individual agreements with any one Power. Why
could not a nation, which can come to an understanding with twenty other States, reach

in agreement with forty-five, if such is the imperative desire of all the peoples ? He hopes

that, if the German Government does not consent to sign such a treaty immediately, it

will eventually adh'Te to it. Every Power, great or small, must bow to the will of public

opinion, which demands, more and more, that useless war shall disappear. Every war

IS useless when lecourse to arbitration is possible.

Taking up one of the principal objections of the first delegate of Germany, he inquires,

\nth Mr. Renault, whether the te^m ' questions of a legal nature ' is really as obscun- as

has been stated. He does not think so. In any event, there is the same dithcuity in

distinguishing legal questions from fxjlitical questions, whether special treaties or a giniral

treaty are concerned.

Mutual confiderce must be the foundation of all the conventions which it is the task

of the Conference to elaborate. Such rontidente requires that the States engage to have

ricourse to peaceful means for the settlement of every difference whatever its nature.

There are none which should be left to force alone. It further requires that a State 1m-

con>idered as bound by a treaty of arbitration, wh.itever tr ly be the constitutional

peculiarities which di-tiiiguish it. This statement replies to the objections which ifri

brmit,'ht up by the ((uestion of the conclusion of a ccmprotnis in the United States of Anurii a.

History, moreover, proves that in the past fifty years the United States has condiKlid

dsmany treaties of arbitration as any other Power, and that it has never failed to cone Im It

a compromh.

His Excellency the first delegate of the United States of America concludes by reniin<l:Mt;

the Commission of the t'fEM in favour of arbitration adopted by the Pan American Confeniu e

at Rio, and the progress of public opinion in this direction, which is heroming more marki

d

fvery day. He asks the delegates to give their support to the cause of humanity aiiil

iivnlization.

His Excellency Mr. Milovanovitch, referring to the proposition submitted to tlie

Commission by the delegation of Serbia relating to obligatory arbitration, as well .1-

the explanations which he made on that occasion, reiterates his declar.ition that the

orijanization of such arbitration should be the principal task of the Conference.

He then reminds the Commission that the Serbian delegation, taking into account

tlie (act that it is impossible for the time being to extend obUgatory arbitration s(i as \<<

include disputes of a political nature, which are, nevertheless, the real causes of war,

hail particularlyinsisted that two categoriesof disputes—those relating to the interpret at mn
and application of commercial treaties and those concerning pecuniary (nustions— bi

submitted to such arbitration. Such disputes, indeed, while not directly causinp ilu-

'lauKiT of war, nevertheless affect interests which are as numerous as tluy an- important,

and help to form currents of syTnpathy or of antipathy between natiiiis. Tlie submission

lif -ui h differences to obligatory arbitration would be equivalent to punt\ing and

liisiiifi'cting the international political atmosphere.

The project elaborated by the committee of examination is far from satisfyin.t; him.

In the list of ca.ses which it submits to obUgatory arbitration, none of the substantial

-iibint- of commercial treaties apjxars, not even conventional customs tariffs, of wlmli.

iifViTtlicless, the compromis clause has in re« cut years become an intrcral part, .^ucli

.ilsi) 1- the case with pecuniary questions. T'he restriited cnnditicinv uniier which tlii\- are

i 'I . 4:]
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submitted to (tbli«at<>ry arbitration «ri' such that it might be asked whether, even in th;.

field, any nppn-ci.ibli' proKress has been made.
The project, therefore, i^ not a step forward with respect to the immediate applic atmt;

ofoUigatoryarbitration and its practicai value shrinks to almost nothing. NcvertluW
while declaring the proj-rt to be insufficient, the delegation of Serbia will vote fur v.

because it contains the formal affirmation of the application of obligatory arbitratmr.

without reserve. For the same reason, it will likewise vote for any other propoMtur:
I ven if it be more restrictive, provided it contains the same affirmation. In thus markm:
out its line of conduct, it will console itself for the insufficiency of the result obtain. I h\

remembering that other great ideas, which have overturned and regenerated the w.rl!

have often had very mcKlest beginnings.

His Excellency the first delegate of Great Britain points out that Article i „\ t|.

project el.iN)rated by the committee, which has been so severely criticized to-day, a] jn ,^r-

at the beginning of the treaty l)etween Germany and Great Britain. Ho confines Iiiiim !

moreover, to making the two following statements :

Arbitration, in all it> forms, springs from the free consent of the Powers at vanmi
and the only difference l)it\veen what is called obligatory arbitration and intiohii-
gatory arbitration i-i tliat in the first case consent is ^iven in advance, wliili m i

second consent is (,'iven after the difference has arisen. In botli livi)otheses it i- i:

substance only a question uf a sovereign act by the Powers at v.iriance, which in n.
way atfeits their iiuKptndeiue, any more than the inaki.ig of a contract interfen -^ wni.
tile imlepeiulencc of the iiulividii.il contractant.

National laws recognize, in private matt, i-, the utihty o* agreements conira. '.i;

l>efore the differences arise, provided they .11. restricted to matters, the charactn 0:

which can be fori-sien. Why. then, cannot an inteniatioii.il law follow the cour- :

development of .1 national law .-

His Excellency admit- that it m.iy be said, and not witlioiit reason, that in vn u .

;

the reservations ami the right to denounce, which are stipulate,! in the project, tin iN:

gatory ch.iracter of the ( onveiition is not very pronounced and that the vinculum mn^
may be brok.n without difficulty. But the nations of the world do not allow them>(i\v-

to be fjuided solely by le^al conception- and to he bound by xincula ikm.s, and tht

Convention, we,ik ,i> it may be from a legal >t,indpoint, will nevertheless be ot pi..!

moral v.iliie a.- the expression of the conscience of the civilized world.

Ml- Kxi lUeiicy Samad Kh.in (hsires to s.iy that, even though he entirely agree- wii!.

till iiniiu'nt orators who have endeavoured to show, with great authority, the olKtacJ.-

that may he met on thero.nl and tin caps presented by the Convention under prepar.iticn

lie finil- th.it the ,idv.intagesof a world-wide arbitration Convention are so great .iiul th.

k'uaranter that it will give to the world at large is so considerable, that it is the duty ci

the Conf.-r.nce l.i brave the obstacles, which are relatively insignificant, and to leave tu

our sticce—ors, who p<Thaps will he more fortunate than we, the task of filling; tii. cipf

With these sentiment-, tli.T<>fore. and more convinced than ever, he earni-tl\ m.ik.-

the present declaration.

The great ni.rit .'I this Conferen*c in the eves of the world is tiiat .ill n.m.iiul

consciences ar. ..[uai 111 it, ;ind that each of the States which we her.' repn-.ni hi-

1

rif,'ht to its share dt jtisti. .• and of truth.
We h.ive ni. Ill ordei that We may all proclaim with one voice 0111 devotmii • iht

cause of arbitration. We know that, unfortunately, thi- great cause will not 'i :ni|.!i
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bttwitn L<)-day and to-morrow ; but that is an additional tt-abon why its dtfciidir*

should show tht-nisflvcs persevering and (aitliful. As for me, *t is with a fetlint? of

rfsptot and pride that I bring, in the name of myrjovernmint, one stone for an edihie,

the foundations of which were dug by our predecessors, who have the gratitude of all

maiiKJnd, without regard to country, continent, or race. It is merely a question now

of building little b\ little, until our succc-«ors can celebrate the glorious completion.

The Ottoman delegation declares, by order of its (iovernmer.t, that it cannot supiHirt

any proposition tending to make arbitration obligatory. It will vote, therefore, .igaiiist

the project elab<jratcd by the committee of examination.

His Excellency Mr. Martens points out that the legal side of the project of the

committf* of examination has frequently been attatked, often with good reason. Hut

it must not be forgotten that the question of obligatory arbitration is first of all world-

wide, a question of culture and of civilization. Obhgatory arbitration has U'come ilii'

shining light toward wliuli are turned the eyes of all natums. Favourablt action on tin-

part of the Conference will above all have an important moral effect upon international

relations.

The delegation of Russia has, in the present year, 194)7, more modest expectations as

to the scope of obligatory arbitration than in iSf)<). It will be satisfied with little, provided

tlie first stage In; hnally passed and the priiK iple of obhgatory arbitration proclaimed.

But, ill order that this proclamation may not be vain ; in order that obUgatorj-

irbitr.uion may be real in the limited field which is to-day asked for it ; it is absuluUly

indispensable that a genuine Court of Arbitration be created. That was the view of the

(kli-f;:ition of Russia in presenting its project for the cri'atioii of a small Permanent C ourt

witliinfhelargeCourt which exi>ts at present. The twociue-tions ol obligatory arbitration

.inil of a Permanent Court are intimatt'y connected, (hie cannot be decitled without

tile other.

If It is desired to intnxluce obligatory arbitration in the field of legal and te( hnical

(imstions of a secondary charact<r, there must first be instituted a court easy of access

and inexpensive, with simple machinery and regularly operating. Without such a

piTiiianent court, with doors and windows open to everybody, obligatory arbitration

cannot be brought about. We cannot wish for one without the other.

His Excellency Lou Tseng-tsiang gives the reasons for his vote. It w.t his intentmn

to vote in favour of the project submitted by the committee, but he can no k.'iger do so

nn account of the insertion of Article ibf.

The report of Baron Guillaume gives no explanation concerning the object of this

article, which absolutely conflicts with the principles of the advocates of arbitr.ition.

The goal toward which all the efforts of the Conference are bent is that ol tiil.irijing

.1^ much as jKissible the categories of differences which may be submitted to .irbitr.itHpn.

Kf^tricfion in these categories would be a serious denial of this lofty and iioMc |Mirp(i>e

t" ixti-nil the domain of law and to strengthen the sentiment of intern.ition.il justice.

The article in question seems to contemplate certain countries in particular ; among
nihers China. The delegation can, therefore, only emphatically prot(s* a^rainst this

ilauM', and until it is suppressed, will vote against the project.

Hi'- ICxcellency the first delegate of Japan declares that he intmd- to reserve his vote

upon the project submitted for his considcr.ition and that he will abstain. Aitlu'iigh he

i:.«9.» 1. {
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has always supported the principle of arbitration and appreciates the lofty, peaceful and

humanitarian ideas which it proclaims,he states, nevertheless, that its sanction as a universal

obligation is a new poirf of view, beyond the broad lines laid down by the Conviiitmn

of 1899. Such sanction i of a kind to produce consequences and responsibilities of a vtrv

serious nature, as well as limitations to the sovereignty of each contracting State.

Under these circumstances, the delegation of Japan asks that the GovernnK nt- b.

given sufficient time to study the subject carefully.

Tile delegation of Denmark adheres entirely and completely to the principle of ubl

gatory arbitration. Of this its Government has given practical proof by conchniini

several treaties of obligatory arbitration containing no reservation, and it has l. arneii

with much regret that the negotiations of the Conference do not seem likely to n >ul'

in a general application of this principle forthwith.

It v.'ill vote for the .\nglo-American proposition as well as (secondarily) for propn-iimn.;

of a more limited scope which may be submitted to the Conference.

The delegation of Siam declares once again that, following the instructions wlmhit
has received, it will vote, as in the past, in favour of any proposition, the object of uliich

is the confirmation and more general application of the principle of arbitration. Inasmuth

as its sympathy for obligatory arbitration is real and sincere, it would have been vtrv

happy to give its approval, without reserve, to the project which is submitted h> thi

Commission and which preserves the principle.

It still liopes to vote for it, but will find itself constrained to make reservations m
regard to .\rticle 16/, treating of the interpretation or application of extra-territorial

rights. The delegation of Siam will explain its point of view on this question wlim the

articles of the project are under discussion.

His Excellency Samad Khan declares that he also will have something to say alx)ut

Article 16/, but, until the propitious time arrives, he endorses the declaration madi by

the delegation of Siam.

His Excellency Mr. M6rey takes the floor, in his capacity as author of a profKiMtmn,

the aim of which is to state the unanimous acceptance of the principle of obligaton-

arbitration, as well as to ensure its application in the near future.

In his opinion, this principle can be applied only to matters which are not exclii>iviiy

legal, but rather of a technical nature. Its application to political questions will k.i;;

remain a dream that cannot be realized. Consequently, he beheves that the importann

of this question lias been somewhat exaggerated in the discussion. Even taking thi> \\h-\<-

.\nglo-Americ()-Portii se list as the starting-point, it maybe stated that none of tl»

points in this list lias ever given rise to a serious dispute. This means that ruithir

mankind nor general peace would gain anything thereby.

The orator develops the thought that, if it were a question of curing the ills of ni.mkinu

obligatory arbitration would certainly figure only among the harmless reiiiedir- fi r

a passing pain.

However, a phj^ician who should give such a medicine, without conscientious -tudy.t

all the sick and for all nuladies, would indeed cause no catastrophes, but niifzht hnr.

about very serious complications. He would lie considered unpardonabh' supi rli' m1

Everybody agrees, says Mr. M6rcy, in considering obligatory arbitration a pru tuii

m. ans of setthng certain controversies arisin;^ from the interpretation of a whole cairuorv
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of international treaties. Such treaties indisputably contain a series of stipulations of

a technical nature, and it may be questioned whether there are among the members of
the Conference specialists who are sufficiently versed in such matters. Nevertheless

it is proposed to subject to obligatory arbitration a group of treaties, the technical

character of which is beyond the grasp of this high assembly.

His Excellency the first delegate of Austria-Hungary declares, therefore, that for his

part he is not able to admit such a proceedi.;;j. for he is convinced that by adopting even
tht' smallest list, the far-reaching effect of such an act could not be foreseen.

He proposes a method, which is perhaps slower but surer, namely, recourse to specialists.

Ht does not doubt that, if the question really interests it, public opinion will wait anothtr
year, inasmuch as it has already waited centuries.

As his Excellency the first delegate of Germany has set forth all the anomalies on tlie

legal side of the question, the orator confines himself to a consideration of its technical
side, which constitutes one of the essential points of the Austro-Hungarian proposition

;

for this proposition, besides the statement of the unanimous acceptance of the principle

of obligatory arbitration, stipulates its application to certain treaties or parts of treaties,

after a preliminary study by the proper departments. In this way the same result or
even a better result than at present will be reached in one year, and the expert bra.-chc.,

ot the Government will have had an opportunity to examine the field in question at close

range.

In so far as the advantages are concerned which—as another orator claimed—small
States might obtain fre m obhgatory arbitration, his Excellency Mr. M6rey thinks that
ht> ouKht to remind their representatives of the fact that this is a double-edged sword,
and that the experience of the past ten years has cleariy proved that, in the majority of

cases, the small States have experienced its consequences and even its severities.

The orator confines himself to these considerations ; and, being convinced that the
proposition of the committee of examination cannot obtain a unanimous or an almost
unanimous vote, he declares that he cannot accept it.

The Austro-Hungarian draft resolution will in the end be found to be the only possible
way out of this debate.

The delegatiot of Bulgaria desires, before voting, to make clear its attitude.
Its Government has always been, and still is, in favour of extending arbitration.

But we find ourselves {says Goncral Vinaroff) confronted by two systems, which
have been voted by various majorities in the committee of examination : the system
of the Anglo-American proposition, and the system proposed bv the first delegate ot
.Austria-Hungary.

The Anglo-American proi)()sition contains various provisions which i' is impossible
for us to admit, because, in our opinion, they change the nature of obligatory arbitra-
tion in purely legal matters.

Hence, as all the articles of this proposition form a svstem or a whoh". we cannot,
to our regret, adhere to it.

Hir Excellency Mr. Loon Bourgeois did not desire to enter into the discu»ion ; but he
cantiot close it without expressing his personal sentiments and drawing his conclusions.

.\s president, he has, moreover, a duty to fulfil. He has promised to lead our good-will
as f.ir a- possible.

Ho tluTofore desires to make every effort to keep the work oi the eleven sessions of

Ff 2
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the Commission and the eighteen sessions of its committee of examination from bunf
useless, that it may leave behind as much fruit as possible.

WTiat do we ask ? (said his Excellency).
The affirmation of the principle of obligatory arbitration in respect to (li^pm(^

of a legal nature, with the right to reserve the vital interests of States.
Tht affirmation that then are forcivilizedpeoplecertainclassesof questions, eithirii

a purely financial nature, or pertaining to international interests common to all [ic. ijii,

.

in respect to which it is definitively desired that law shall he the only rule among n.iti. nb
Finally, we ask that those who have made up their minds to this effect, shall >tate

that fact here.

But what concerns us above all is the significance our acts will have, accordini; to

whether or not our signatures appear at the bottom of a Hague Convention.
' There is ', the reporter of the Convention of July 2g said in 1899, ' a soc irtv if

nations, and the peaceful settlement of international disputes among them i^ th.

firsr object of that society.'

Now. gentlemen, it is at The Hague that that society has truly become awan of

its exiL.,nce ; it is the international institution of The Hague which represents it in

the eyes of the world
; it is here that the rules for the organization and development

of th?t society are elaborated, in the legislation of war as well as in that of peat r, tin-

rode, as it were, of its fundamental acts.

All that is done here has the great significance of being the fruit of the conimin
consent of humanity. Remember what our colleagues of Italy and the Arp niiin

Republic considered that they were called upon to do. when they "concluded a fi w .l.iv>

ago one of the most complete and outspoken of treaties of obligatory arbitr.itmn
'1 hey made a point of communicating its text to our Conference in plenarv session, ,1- it

they recognized that the treaty would not have its full force until it had rcniv. 1

here the sanction of universal a.ssent.

Furthermore, is it possible to hope that, by means o' scattered agreement-, ue
shall ever reach formulas suitable to conciliate all States ?

Scattered negotiations naturally run the risk of resulting in different woidin:;-
not only because they reflect the state of mind that is peculiar to such and such ,i ii.itiuii,

but also because one Power may refuse a particular concession to another Power which
would perhaps place it in a position of inferiority in respect to the other for th<' Unw.
while it would consent to contract the same engagement with the States of thr worLl

as a whole, in consideration of the immense good which the greater guarani. < ni

a general agreem<'nt would ensure it.

The Commission then takes under consideration the Anglo-American propu-ition

elaborated by committee A.

The following is the tenor of th? first two articles ;

,-\rtici.e 16 a

Differences of a legal nature, and especially those relating to the interpret, iinii 1

treaties existing between two or more of the contracting States, which ni.iv .in- )n

future between tlieni and which it may not have been possiWe to settle by diplmiiai y,

shall he submitted to arbitratic -i, provided, nevertheless, that they do not alln t tht

vital interests, thr iiidepindt'ni 1 (ir the honour of any of the said States, and ihi ri"t

concern the iiitt ic-ts nf other States not involved in the dispn*''.

.Article 16 b

Each signatory Power shall be the judge of whether the difference wlncli ,iri-t-

affects its vital interesls, its independence, or its honour, and, consequentiv, is of 'tirh

a nature as to be comprised among those which are excepteil from obligatoPi' arbitr.i-

tion, as provided in the preceding article.
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They are passed by 35 votes to 5, with 4 abstentions.

Voting for : United States of America, Argentine Repubhc, Belgium, Bolivia, Brazil,

Bulgaria, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,

France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua, Norway, Panam.i,

Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador, Serbia, Siam, Sweden,

Uruguay, and Venezuela.

Voting against Germany, Austria-Hungary, Greece, Roumania. and Turkey.

Abstaining: Japan, Luxemburg, Montenegro, and Switzerland.

The next article, worded as follows ;

Article 16 c

The high contracting Powers recognize that certain of the differences referred to

in Article 16 are by nature subject to arbitration without the reservations mentioned

in Article 16 a

if passed by 33 votes to 8, with 3 abstentions.

Voting for : United States of America, Argentine Republic, Bolivia, Brazil, Chile, Chin.i,

Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain, France, Great Britain,

Guatemala, Haiti, Italv, Mexico, Nicaragua, Norway, Panama, Paraguay, the Netherlpnds,

Peru, Persia, Portugal, Ku>sia, Salvador, Serbia, Siam, Sweden, Uruguay, and Venezuela.

Voting against : Germany, Austria-Hungary, Belgium, Bulgaria, Greece, Roumania,

Switzerland, and Turkey.

Abstaining : Japan, Luxemburg, and Montenegro.

Article 16 d is worded as follows :

Article 16 d

In this class of questions they agree to submit to arbitration without reserve the

following differences :

I. Disputes concerning the interpretation and application of conventional stipula-

tions relating to the following matters :

At the request of his Excellency Count Tomielli, the Commission decides to pass to

a vote upon the different points of the list contained in Article 16 d, before proceeding

to the acceptance of the principle itself.

His Excellency the President, therefore, puts to vote the titles of the hst which obtained

an absolute majority in the committee.

The following is the result of this ballot :

No. II. Reciprocal free aid to the indigent sick :

Voting for (31) ; United States of America, Argentine Republic, Bolivia, Brazil, Chile,

China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain, France, Cneat

Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua, Norway, Panama, Paraguay, the

N'etherlands, Peru, Persia, Portugal, Salvador, Serbia, Sweden, Uruguay, and Venezuela,

Voting against (8) : Germany, Austria-Hungary, Belgiimi, Bulgaria, Greece, Roumania,

Switzerland, and Turkey.

Abstaiving (5) : Japan, Luxemburg, Montenegro, Russia, and Siam.

Titles No. 6 (International protection of workmen) ; No. 7 (.Means of preventing

collisions at sea) ; No. 10 h (Weights and measures) ; No. 2 (Measurement of vessels)

;

Xo. 3 (Wages and estates of deceased seamen) received the same vote.

'ir'^l.

I'i

It?.

i
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B. Article lb a: Pecuniary claims for damages, when the principle of indemrmv .recognized by the parties.
*^ iiiuimrm\ „

cJ^K'^r'^^'l; ^"''l'^
?.'""' °* ^'^""' ^^«^"^*"'^^ R^P"Wi'-. Bolivia, Chile, (InnaColombia Cuba Denmark Dommican Republic, Ecuador. Spa.n, France. Great Br,,"Guatemala, Ha.f. Italy. Mexico, Nicaragua. Norway. Panama, Paraguay, the \

lands, Peru, Persia. Portugal, Russia, Salvador, Serbia, Sweden, Uruguay and Ven.

s.s^nrSr.r^"^'^-"^-«---«^'--«"^--^^---^
Abstaining (5) : Brazil, Japan, Luxemburg, Montenegro, and Siam.

No. 8. Protection of literary and artistic works
Voting for (26) :Vnit,d States of America, Argentine Republic, Bolivia < Ir-Colombia Cuba. Denmark, Dominican Repubhc, Ecuador, Spam, France ..n.tBntain.Guaemala, Haiti, .Mexico, Nicaragua. Norway, Panama, Paraguay Peru' I-, ^Portugal. Salvador. Serbia, Uruguay, and Venezuela

f, y,
reru. 1

,

r a,

Article 16 li is adopted by 31 votes to 8. with 5 abstentions •

rh-^'"rV''V- ^^ff
1'"*'' °^ •^'""i". Argentine . epuWic, Bolivia, Brazil, fl„v

China. Colombia, Cuba Denmark. Dominican Republic, Ecuador. Spain. France Gr.,.,

?eT"l'
^"=''^'"=^'«' »=^'ti.^Mexico, Nicaragua. Norway. Panama. Paragua^ •(,.

Netherlands. Peru, Persia. Portugal, Russia. Salvador, Serbia. Sweden. Uruguav „.
Venezuela. b"">

.

•

'

S.viJlSdS'TuSe';:^"^'
^-*"-"-^-^' «^-^-- Bulgaria. Greece. Roun,..

Abstaining
: Italy. Japan, Luxemburg, Montenegro, and Siam.

Article 16 e

The high contracting parties have decided, moreover, to annex to the pr.-entConvention a protocol enumerating :

"<^a 10 wr pi,.£nt

r^J:
.^"ch other matters as appear to them at the present time to admit of m.bn.ii-ment in a stipulation respecting arbitration without reser^'e

.,uhJ!u P°^'^'"^'.^"J"<^h "o^^- contract this engagement with each other with r.M. , t tosuch matters, in whole or in part, on condition of reciprocity
'

.riZ^'^^l^T '''^' ''•'"''''' ^"^ ^'"^ conditions under which other matter^ in ,v i
•

added, which may be n>cognized in the future as admitting of embodiment n n uh-tions respecting arbitration without reserve, as well as the conditions unl"r "inon-signatory Powers shall be permitted to adhere to the present agreem"m

Article x6 e receives 32 votes to 7, with 5 abstentions.
Votingfor: United States of America, Argentine Republic, Bolivia, Brazil, Chile rhin.i.

Colombia Cuba, Denmark. Dominican Republic. Ecuador, Spain. France. Great Bntain
Guatemala. Haiti. Me.xico. Nicaragua, Norway, Panama, Paraguay, the Nethcrlar.d/
Peru, lersia. Portugal. Salvador, Serbia, Siam, Sweden, Switzerland, Uruguav an.l
Venezuela. b

.
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Voting against : Germany, Austria-Hungary, Belgium, Bulgaria, Greece, Koumania,

and Turkey.

Abstaining : Italy, Japan, Luxemburg, Montenegro, and Russia.

Article 16/

It is understood that arbitral awards, in so far as they relate to questions coming

within the jurisdiction of national courts, shall have merely an interpretative force,

with no retroactive effect on prior decisions.

His Excellency Mr. Asser reminds the Commission that the delegation of the Netherlands

has already made known its oppositic.n to this article, which settles only a part of tli.

very important question concerning the relation hetvv-en international arbitral awards

on the one hand, and the acts of national judicial and legislative authorities on the other.

Moreover, this settlement is defective.

I his problem causes a lengthy discussion in the Commission, and his Excellency

Mr. Milovanovitch, who is the author of the proposition, while upholding his opinion and

remaining convinced that the pro\'ision which he has proposed gives the question an

absolutely legal solution, consents to withdraw the provision of Article 16/, in view of

the doubts and uncertainties expressed by certain delegations.

Should the articlewhich his Excellency Mr. Milovanovitch had just withdrawn be replaced

by the proposition which his Excellency Mr. Asser made in committee ? This question

was discussed somewhat at length, and the first delegate of Roumania presented the

propfjsition of Mr. Asser, which its author had abandoned ; but the Commission decidtd

tinally by a vote of 23 to 8, with 12 abstentions, that Article i6/should be omitted.

Article 16 g

It is understood that stipulations contemplating arbitration, which appear in

treaties already concluded or to be concluded, shall remain in force.

This article is adopted without a vote ; but, upon the proposal of his Excellency

Cciimt Tomielli, it is decided that this stipulation shall be inserted after Article 16 e.

Article 16 h

If all the States signatory to one of the conventions mentioned in Articles 16 c

and ibd are parties to a suit concerning the interpretation of the convention, tli-

arbitral award shall have the same force as the convention itself and must be equally

well observed.
, , t 1 c

If on the contrary, the dispute arises between only a few of the signatory btatt s,

the parties in dispute must notify the signatory Powers a reasonable time m advance,

and the latter Powers have the right to intervene m the case.

The arbitral award shall be communicated to the signatory States which have

not taken part in the case. If the latter unanimously declare that tiiey accept the

interpretation of the point at issue adopted by the arbitral award, that interpretation

shall be binding upon all and shall have the same force as the conventi(-n it^elt. In

the contrary case, the award shall be binding only upon the Powers in dispute, or

upon such Powers as have formdly accepted the decision of tlie arbitrators.

Article it) i

I he procedure to be followed in adhering to the principle established by the

arlMtral award, as provided in paragraph 3 of the preceding article, shall be as follows :

If a convention establishing a union with a special otfice is involved, the parties

The procedure to u
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taking part in the case shall transmit the text of the award to the special oHi,..

through the State in whose territory the office is located. The otTice >hall draw lyi

the text of the article of the convention to accord with the arbitral award, and f(ii\v,ir,'i

it through the same channel to the signatory Powers that have not taken pan in th.

case. If the latter unanimously accept the text of the article, the office shall iii,ik

known their acceptance by means of a protocol, a true copy of which shall he ir.m-
mitted to all the signatory States.

States whose reply has not reached the office within one year from the dai, .

.

which the office forwarded the text of the article, shall be ' considered ;is li.i\u;

accepted it.

If a convention establishing a union with a special office is not involved, th. ,,,;

;

functions of the special office shall be performed by the International Bureau ut 11

Hague through the Netherland Government.
It is understowl that the present stipulation in no way affects arbitration clau^c-

which are already containe-l in existing treaties.

These two articles are adopted without a ballot, but the third paragraph of Article 11.

,

is omitted upon the proposal of the United States of America.

'/

Article 16*

In each particular case the signatory Powers shall conclude a special act {compr nih

conformably to the respective constitutions or laws of the signatory Powers, delinin,
clearly the subject of the dispute, the extent of the arbitrators' powers, the proadnr"
and the periods to be observed in the matter of the constitution of the arhiin:
tribunal.

This provision gives rise to a discussion between hi.s Excellency Mr. M6nv and

Mr. Scott. Their Excellencies Count Tornielli and Mr. Hammarskjold explain the votts

which they are about to cast, and Article 16 k is finally adopted by 27 votes to 7, w;ih

9 abstentions.

The delegations of Bolivia and Nicaragua were not represented.

Voting for: United States of America, Argentine Republic, Brazil, Chile, ( lilna,

Colombia, Cuba, Denmark. Dominican Republic, Ecuador, Spain, France, Great Britain,

Guatemala, Haiti, Mexico, Nicaragua, Panama, Paraguay, Peru, Persia, Portiiual,

Salvador, Serbia, Switzerland. Uruguay, and Venezuela.

Voting against : Germany, Austria-Hungary, Belgium, Bulgaria, Roumania, Ku"i..

and Turkey.

Abstaining: Greece, Italy, Japan, Luxemburg, Montenegro, Norway, the Netherlan.!-

Siam, and Sweden.

The following is the wording of Article 16/. which aroused lively opposition en tb

part of certain delegations.

Article 16/

The stipulations of Article 16 d cannot be invoked in any case where tin im.r-
pretation or application of extraterritorial rights is involved.

The delegation of Persia, which has already declared itself in sympathy with th.

principle of obUgatory arbitration, requests the omission of this proxision. His Excclhni

v

Samad Khan cannot admit that the interpretation or application of extraterritorial rinht

shall be exempt from the provisions of Article ibd. It could not have been the wi'^h 01

the authors of the proposition submitted to our deliberations to deprive some < f the

u

I
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signatories of thi- justice proclaimed in the Convention, and to awai<en the distrust of

nations, whose representatives have enthusiastically followed the progress of a great

cause. He has faith in the sincerity of the sentiments of equity and of international

concord which have inspired the authors of the project under discussion, and iiopes tli:it

this provision will be stricken out.

The delegation of Siam also requests the omission of this article.

We consider that it is not admissible (says Mr. Corragioni d'Orelli) to stipulate in

a world-wide convention, particularly in a convention of this kind, that ont; category

of cases, differences, or disputes shall be exempt from arbitration—more especially, it 1-

true, from obligatory arbitration, but, perhaps, in the opinion of some, from arbitration

in general—solely for the reason that a question of extraterritorial rights is involved.

The delegation of China protests against the insertion of a clause which would compel

it to change its attitude towards a cause, with which it has never ceased to show itstlf

in sympathy.

As Article 16 / (said his Excellency Lou Tseng-tsiang) is aimed at a certain number
of Powers, and as the representatives of these Powers have raised their voices in

protest, I rise, therefore, in the name of the Government which I have the honour to

represent here, to ask the Commission to do an act of international equity and justice

before this altar of the God of law and justice, so eloquently extolled by our \ery

honourable colleague Mr. Martens, by eliminating this article, which contains, from
our point of view, a striking inequality.

The delegations of the United States of America, Russia, Germany, and Turkey likewise

request the omission of this provision : hut his Excellency Sir Edward Fry declares that

he cannot consent to it.

Every subject has been excluded from the project, which, if governed by the principle

of obligatory arbitration, might by its importance put into play interests which it is at

present desirable to leave out of consideration.

The rights resulting from extraterritoriality occupy a special place in the field of

international law. They include, besides the right of jurisdiction exercised in certain

countries, the rights enjoyed by diplomatic and consular agents, and war-ships in foreign

ports. .\11 the nations of the world have contracted mutual engagements in this respect,

and cordial relations between them depend, to a great extent, upwn the maintenance of

such engagements without discussion.

His Excellency Mr. L6on Bourgeois will vote for the article, without . in his opinion, con-

flicting with the principle of the equality of States and the equal right of all nations to

risort to arbitration.

The article .'oes not exclude any State, but contemplates certain categories of 'asrs.

In the first lists presented to the committee diplomatic and consular privileges and the

riEilit of foreigners to acquire and hold property were spoken of. These matters brought

up the general problem of extraterritoriality, which exists among all the nations of the

world. But, as these matters are not on the definitive list, he recognizes that the article

is practically useless. Extraterritorial rights appear to him to be exempt, in fact, from

obligator^' arbitration the moment any one of the cases admitted to be without reservation

does not explicitly refer thereto.

The omission of Article 16/ is decided upon by a vote of 36 to 2 (France and Great

Britain), with 5 abstentions (Greece, Japan, Portugal, Sweden, and Switzerland).

I m'i " re

:i\A

'!!•!



;i :i

I'

!M

I'

if \

ii
I

S fl

(

442 OBI.K.ATOKY ARBITRATION

Sir Edward Fry derlnris that
,
as Article 16 1 has not boen accepted, the British del.7,Mt:un

must reserve for its Government the nght to withdraw from the obhgation to resort lu

arbitration in all cases involving the interpretation or the application of extraterriinr ,1

rights.

The ttiscussion of Article i() m and 16 n i.s then taken up.

Articlk 16 m
The present Convention shall be ratified with the least possible delay.
The ratifications shall be deposited at The Hanue.
The ratification of each signatory Power shall spi,rify the cases .num.r.it, .| ,.,

Article ibd, m which the ratifying Power shall not take advantage of the prM\M..ii«
of .Article 16 a.

A proch-verbal shall be drawn up for each ratification, a certified copy df utij,i,

shall be transmitted through the diplomatic channel to all the Powers wliidi «,/,
represented at the International Peace Conference at The H igue.

A signatory Power may at any time deposit new ratifications, including a.l liii.ni;
cases contained in .Article ihrf.

Article 16 n

Each of the signatory Powers shall have the right . j denounce the Con\vii!i„n
This denunciation may be made in such a way as to involve the entire withdrau.il ol
the denouncing Power from the Convention, or as to have effect only with r.Mi.ct
to a Power designated by the denouncing Power.

This denunciation may likewise be made with respect to one or more of th. ( j^o
enumerated in Article lb d or in the protocol contemplated by Article 16 e.

Such portions of the Convention as have not been denounced shall continue tn
remain in force.

The denunciation, whether total or partial, shall not take effect until six niuntl-
after written notice has been given to the Netherland Government, and iniim-
diately communicated by the latter to all the other contracting Powers.

The wording of these articles brought up the question whether the provisions up.n
which the Commission had just voted should form an integral part of the Convention i, r

the pacific settlement of international disputes or take the shape of a special conv, ntun.
I have already had the honour to state that committee A came to no decision up. n

this point.

In Commission his Excellency Mr. Nelidow, president of the Conference, expn-.d
the opinion that the articles of the Anglo-American project could not, under any cir, urn-
stances, form an integral part of the old Convention of iHrjcj. Indeed, as they li.iw not
obtained the assent of all the delegations, they could not be inserted in a con%-ention ulucli

has been unanimously voted.

That would imperil the very existence of the whole Convention.
His Excellency Count Tomielli shared this point of view. It is preferable not to hi>. rt

in the Convention of 1899 Article 16 a and those that follow of the Anglo-American i-ro), 1 1.

the discussion of which has just closed. This project has already been put in tli< tnnr
of a separate act, and the provisions which it contains concern a special subjcd : th.

application of the principle of obligatory arbitration to certain categories of inteni.ni..n,il
disputes. If these provisions, which have given rise to a debate so recent a^ to r.iul.r

•t unnecessary to mention here its character and scope, were introduced into the f,-tiKnil
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Convention, we would run the risk of making it impossible for certain Powers to sipn the

rivised new Convention.

The delegations of Romnania and the L'nited States of America expressed tlie same

opinion.

His Excellency Mr. M6rey. in his turn, iwinted out three reasons against the insertion

,jf the articles voted in the text of the Convention of 1899.

1. The articles, which we have just been discussing, do not contain matters of detail

and simple improvements, such as we have introduced, but rather a new element of

much greater and graver importance, which does not enter into the scope of the
Conventir-n of 1899.

2. Obligatory arbitration does not tigure in the programme of our Conference,
wliich mentions only improvenuiits to be made in the Convention of i.Sfjy. The
introduction of obligatory arbitration is more than a simple improvement. Obli-

gutciry arbitration should, therefore, remain separate.

3. Finally, to rjsume a thought wliich has already been formulated by his Excel-
lency Mr. Bcldiman, what would be the position of Powers which have signed and
ratified the Convention of 1899, but do not accept the new provisions '' Such Powers
would be forced to suffer the consequences : denounce the Convention, recall their

members of the Permanent Court, &c. His Excellency does not believe that the
advocates of the proposition of the committee of examination would like to bring about
this regrettable result.

His Excellency Baron Marschall endorses the words of Mr. M^rey.

His Excellency Mr. Leon Bourgeois states that no one has thought of forcing the

signers of the Convention of 1899 to ithtiiaw from the Convention of 1907.

He believes, with his Excellency Ir. Martens, that it would have been possible not

to settle this question until the cni. of our dehberations, when it had been ascertained

that a final agreement could not be reached ujxin it ; but, since no one insists upon the

.\nglo-American project being embodied in the Convention of 1899, the question rai?es

no difficulty and Articles 16 tn and 16 n retain their usefulness.

They are accepted without discussion, and the Commission passes to a vote upon

the Anglo-American project as a whole, which is adopted by 32 votes to 9, with

3 abstentions.

Voting for : United States of America, Argentine Kepubi. •. Bol via, Brazil, Chile, Chiiui,

Colombia, Cuba, Denmark, Dominican Repubhc, Ecu J ' > .-pain '^ance. Great Britain,

Guatemala, Haiti, Mexico, Nicaragua, Norway. Pannud, P
Pern, Persia, Portugal, Russia, Salvador, Serbia, Siam, Swedi

Voting against : Germany, Austria-Hungary, Belgium. Bult

Rouraania, Switzerland, and Turkey.

Abstaining : Italy, Japan, and Luxemburg.

.,v the NetherlaikU,

Tiguay, and Venezuela.

. Greece. Montenegro,

The articles of the English protocol, contemplatt d by Artu !

project, which is a simple explanation of the machinery i.n

adopted without vote or discussion. The following is their t. m,:

Article i

Each Power signatory to the present protocol accepts arbitr.i-

controversies concerning the interpretation and application of toi.

rtlatinp; to such of the matters enumerated in the table hereto anr^ >

1- ,lo-.\nn ri' an

at article, iiT'

itli. r' reserve n
nal ipulations
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the letter A in the column btarinK 't* name. It declares that it contracts this 'Kan
with each of the other signatory Powers whose reciprocity in this respect is imJicat.-

1

same manner in the table.

Article 2

Kach Power shall, however, have the right to notify its acceptance of matters (iniiii
in the table, with respect to which it may not already h 've accepted arbitration u
reserve in the t.rms of the preceding article. For this piirj)ose it shall ad<lrc» 11

th." Netherland Government, which shall notify this acceptance to the Intern.

1

Hureau at The Hagui After having made proper notation in the table conteiiij>lai
Jie preceding article, the International Bureau shall immediately forward tru. ,,,
thr notification and of the table thus completed to the Goviriiments of .ill the mh
Powers.

rllli

Ml •'•,

I l.ii.' '

111,...'

-Il -

i.i'-rv

Article 3
Moreover, two or more signatory Powers, acting in concert, may address th,in I, .

to the Netherland Government and request it to insert in the table additional niiit.-.
with respect to which they are ready to accept arbitration without reserve in the t. rm,
Article I.

These additional matters shall be inserted in the table and the notification a> u II ,-

the correcteil te.xt of the table, shall be transmitted to the signatory Powers in the m inn r

prescribed by the prectxling article.

Article 4
Non-,ignat(jry Powers are pormitted to adhere to the present protocol by notifvuis' tl

Netherland (.overnment of the matters in the table with respect to which thev arc r.,,,!'

to accept arbitration without reserve in the terms of Article i.

It is the duty of the reporter to state here that a definite and complete project com rniir
obligatory arbitration was thus voted in Commission by a large majority, which m.ijomy
was faithfully and constantly maintained in regard to every one of the articles and in tht

vote upon the project as a whole. This fact is indisputable, and it is our duty to Mate it

We give below the text of the Anglo-American Convention as it was adopted hy 'b
lirst Commission :

PROJIXT VOTKD BY THE COMMISSION

Article 16 a
Differences of a legal nature, and especially those relating to the interpr.tatP n ":

treaties existing between two or more of the contracting States, which may in fiiturr .iri^o

between them, and which it may not have been possible to settle by diplomacy -hall Iv
submitted t(. arbitration, provided, nevertheless, that they do not affect the vital int. rtM-
the independence or the honour of any of the said States, and do not concern the nitere-t-
ot other states not involved in the dispute.

Article i()A

Each signatory Power shall be ihe judge of whether the difference which ari^e- .Hkci-
its vital interests, its independence, or its honour, and, consequently, is of such ;i ii.itun
as to be comprised among those which are excepted from bligatory arbitration ;i- pro
vided in the preceding article.

Article 16 r

The high contracting parties recognize that certain of the differences referro.l to in
Artie e It) are by nature subject to arbitration without the reservations mentum.d in

Article 16 a.
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this class of questions they agree to »ul>mil to arbitration without ns. rv( tl'

I,,llowinR differences :

, .. , ,1.1.
I. Disputes concerning the interpretation and application of conventional stipulation^

itlatinK to the following subjects :

1. Reciprocal free aid to the indigent sick.

2. International protection of workmen.

3. Means of pri'Ventinn colhsions at sea.

4. Weights and measures.

5. Measurement of ships.

h. Wages and estates of deceaseti seamen.

7. Protectum of literary and artisti( works.

II. Pecuniary claims for damages, when the principle of indemnity is recognized by

the partii's.

Artk IK i() e

The high contracting Parties have decided, moreover, to annex to the present Convention

, I protocol enumerating

:

. / i r .

1. Such other matters as appear to them at the present time to admit of cmtHKlinunt

in a stipulation respecting arbitration without reserve.

2. The Powers, which at present contract this engagement with each other with respect

til such matters, in whole or in part, on condition of reciprocity.

Ihe protocol shall likewise hx the conditions under which other matters may '^' addid.

ttiuh may be recognizeil in future as admitting of embodiment in stipulations respectlll^

arbitration without reserve, as well as the conditions under which non-signatory Pow. r>

shall be permitted to adhere to the present agreement.

Article 16/

If all the States signatory to one of the conventions mentioned in Articles 16 c and lo U

ir- parties to a suit concerning the interpretation of the Convention, the arbitral aw.ird

vhall have the same force as the Convention itself and must be equaUy well observed.

If on the contrary, the dispute arises between only a few of the signatory States t he

l-.irties in dispute must notify the signatory Powers a reasonable time in advance, and the

litter Powers have he right to intervene in the case.

The arbitral award shall be communicated to the signatory States which have not taken

part in the case. If the latter unanimously declare that they accept the interpretation ot

the point at issue adopted by the arbitral award, that interpretation shall be oinding upon

•ill and shall have the same force as the Convention itself. In the contrary casv the

,iward sliall be binding only upon the Powers in dispute, or upon such Powers a-, have

f Tinallv accepted the decision of the arbitrators.

Article 16 g

The procedure to be followed in adhering to the principle established by tlie arbitral

;iwanl, as provided in paragraph 3 of the preceding article, shall be as ollows :

If a convention establishing a union with a special office is involved, the partu. taking

ii.irt in the case shall transmit the text of the award to tiie special otfuv through the State

m whose territory the office is located. The office shall draw up the text of the article of the

convention to accord with the arbitral award, and forward it through the same channel o

the signatory Powers that have not taken part in the ca>e. If the latter un.inimously

aucpt the text of the article, the office shall make known their acceptance b, mean- ot

a protocol, a true copy of which shall l)e transmitted to all the signatory States.

If a convention e-tablishuig a union with a special office 1-, nut involved, th.' saia

/ ^•'"If

^ I
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Ha"SL:U1hKLS 'y *^« '"^-ationa. Bureau . T.

are aSre\Tyt"Sig1rfatir'"* ^"P"'^**°" '" "° ^^ ^«-*^ "'^it-tion daus. .,„

Article 16 A

co„?f;S;?^^*ff;-:,;^^^^
sha,. conclude a special act (..,..„

clearly the sub ect of the dispute the extent nf th^^rLI. ^^^^''^ ^°^"S' <''""''.-

and the periods to be o^er.Jin'^l^^ilZt:^^^^^^^^^^
f;^-;'-

Article 16 i

Article 16 A
The present Convention shall be ratified with the least nnsQihlo ^„iThe ratifications shall be deposited at The Ha^e

^ ^''^^

llu' ratification of each sign ;*orv Power shall snorif,, tu
16 ,/, in which he ratifying Power shall nTtik^K-^nt^

the cases enumerated in

A prods-verbal shall bt drawn urfo^cl^ati^ca^^^^ °i I^'FIZ'''"''' "'Z^"'be transmitted through the diplomatic channel to ^ifth'p
«"'fi^. ^opy of whic

at the International Peace Conference at The Hague
""' """'^ '"'"''-'

^^'P^'

confamSlfldXTbT '^ =^"^' ^'"^ '^"P''^'' "'^^^ -*«-'-- '"eluding addition

Article 16/

denLtatt' math: mTdrr^^ch'a wav'Lt Sv * '"
.t"°""^^^

"'^ ^--"^- '

inS ' """ "' *"'^ '""^^'""°" ^^ '-^••^ -^^ been^enounUshan continue,.,

The denunciation, whether total or partial shall not taltn „»..» .. *i
vvrittrn notice has been given to the \cth,r\-Zir^?

effect until six mont
nicat..d In- the latter to al'l the other comracti;:,"pow^^^^^

'"'^ .mmediatelv .

Artie!.-

h shai:

P(iW,r

1^ af! :

PROTOCOL
PKOV.,„.:n ,.oK HY ARTICUC .6k ,„. TH.; imillSH PROPOSITION R,-, u,S,

TO OBLIGATORY ARHITRATION

Artklk I

conJ^otlieHoSS^the I^U.^SlKl^l^^'f -•^l'"'''
>--' ^ - '"

relating to such of th. im„.rs ?4umeratc m tl e t^b h r"'/
"'

'^'^"^V''*""-' >"l".l .non-

the letter A in the column h.annL' ts n-iVn • i i

hi^^ret";»nnexed as are in.ln ,t, ,! bv

with each of the other s"gn u y^'Power^ 1k. / L^
'"'

V'*'*
"

f°"*''''^'^
""^ .„,,,,. „„n'

the same manner in the tab c^
^ "'' reciprocity in this respect is in,!,..:,.! „;
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Article 2

Each Power shall, however, have the right to notify its acceptance of matters enumerated

in the table with respect to which it may not already have accepted arbitration without

reser\'e in the tirms of the preceding article. For this purpose it shall address itself to

the Netherland Government, which shall notify this acceptance to the International

Bureau at The Hague. After having made proper notation in the table contemplated by

the preceding article, the International Bureau shall immediately forward true copies of

the notification and of the table thus completed to the Governments of all the signatory

Powers.

Article 3

Moreover, two or more signatory Powers, acting in concert, may address themselves to

the Netherland Government and request it to insert in the table additional matters with

respect to which they are ready to accept arbitration without reserve in the terms of

.\rticle I. .^ • .1

These additional matters shall be inserted in the table and the notincation. as well a-

the corrected text of the 'able, shall be transmitted to the signatory Powers in the manner

prescribed by the preceding article.

Article 4

Non-signatory Powers are permitted to adhere to the present protocol by notifying the

Netherland Government of the matters in the table,' with respect to which they are

ready to accept arbitration without reserve in the terms of Article I.

Desirous of bringing about a unanimous agreement upon the question of obhgator\-

arbitration, his Excellency Mr. Martens, in the name of the delegation of Russia.

>ubmitted to the Ccmn'.ission for consideration the following project, which he considered

,1 middle ground, requiring no one to sacrifice his own opinion :

A. CONVENTION FOR THE P.\CIKIC SETTLEMENT OF INTERNATIONAL DISPITES

Article 16

Old Text. In questions of a legal nature, and especially in the interpretation

or application of international conventions, etc.

Article 17

New Text. On account of the great difficulty in determining the extent to whicl;

and the conditions under which recourse to obligatory arbitration may be recognizt,d

bv the unanimous vote of the Powers in a general treaty, the contracting Power.-

confine themselves to enumerating in an additional act, annexed to the present

Convention, such cases as deserve to be taken into consideration in the free opinion

ot the respective Governments. This adtlitional act shall be binding only upon such

Powers ;is sign it or adhere to it.

[Here follow the articles of the old Convention of 1899, with the moditication-

adopted by the First Commission.]

B. ADDITIONAL .\CT TO THE CONVENTION

Preamble. Considering that Article 16 {38) of the Convention of 1890 for the

pacific settlement of international disputes sets forth the agreement of the signatorv

Powers to the effect that in legal questions, and especially in the inlerpntation and

application of international conventions, arbitration is recognized as the most effective

' For the t,il)le sn- |i. 44S.
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MODEL OF TABLE TO BE ANNEXED TO THE PROTOCOL OF THE
BRITISH PROPOSITION

3.

4-

5-

5.

7-

6.

9-

10.

Pecuniary claims (or dauia-
fjes, when the principle of
indemnityis recognised by
the parties

Reciprocal free aid to the
indigent sick .

International protection of
workmen

Means of preventing colli
sions at sea .

Weights and measures

Measurement of vessels

Wages and estates of de
ceased seamen

I'rotection of literary and
artistic works

Governance of commercial
and industrial companies

Pecuniary claims arising
from acts of war, civil
war, arrest of foreigners, or
seizure of their property .

. Sanitary regulations .

. Equality of foreigners and
nationals as to t.ixes and
imposts.

Customs taritfs

Kegulations concerning epi-
ziMty, phylloxera, and
other similar pestilences .

. Monetar>' systems .

. Rights of foreigners to ac-
quirt' and hold property .

Civil and commercial prf>-

cedure

Pecunian,- claims involving
the interpretation or ap-
plication ')t conventions
"f all kinds between the
parties in dispute .

Kepatriation conventinns .

Postal, telegraph, ami tele-
phone conventions . . ;

I axes against vessels, dock
I

charges, lighthouse and
;

pilot dues, salvage ch.irges i

an 1 taxes iinpused in case i

of damage or shipwreck .

'

Private international law

II

IIn
I ^ _--



CONSIDERATION IN THE FIRST COMMISSION 440

and at the same time most equitable means of settling disputes which diplomacy has
failed to settle

;

Considering that arbitration should be made obligatory in differences of a legal

nature which, in the free opinion of the contracting Powers, do not involve their vital

interests, their independence, or their honour

;

Considering the usefulness of indicating in advance the kinds of disputes in which
the above-mentioned reservations are not admissible ;

The Powers signing this additional act have agreed upon the following provisions ;

Article i

Article i6 d. In this class of questions, they agree to submit to arbitration

without reserve the following differences :

I. Disputes concerning the interpretation and apphcation of conventional stipula-

tions relating to the following matters ; (a) (6) (c) (d), etc., etc., etc.

Article 2

New. The signatory Powers engage to ratify this additional act before the tirst

of January, 1909, and, in the act of ratification, to indicate precisely the kind of

differences with respect to which they accept obligatory arbitration.

Article 3 and following

(Te.xt voted for Articles 16 e, etc.)

The first article of the Russian proposition, numbered 17, was put to vote and w^is

aci'pted by 31 votes to 5, with 8 abstentions.

Voting for : Argentine Republic, Bolivia, Brazil, Bulgaria, Chile, China, Colombia,

Cuba, Denmark, Dominican Republic, Ecuador, Spain, France, Great Britain, Griicc,

GiKiumala, Haiti, Mexico, Montenegro, Nicaragua, Norway, Panama, Paraguay, Peru,

PiT-ia, Portugal, Russia, Salvador, Serbia, Uruguay, and Venezuela.

Voting against: Germany, United States of Amenca, Austria-Hungary, Belgium, and

Kuumania.

Abstaining: Italy, Japan, Luxemburg, the Netherlands, Siam, Sweden, Switzerland,

and Turkey.

In view of this vote, his E.xcellency Mr. Martens, in the name of the delegaticm of

Ru--iia, withdraws his proposition, which he had only submitted in the hope that it might

obtain a unanimous vote.

Tlie Commission had still to declare itself upon the resolution proposed by the delegation

of Austria-Hungary in the course of the deliberations of committee A, which had been

adopted in the session of September 3, by 8 votes to 5, with 4 abstention-^.

His Excellency Mr. M6rey states that the Anglo-American project obtained only

a large majority in Commission, but did not succeed in drawing the unanimous or almost

unanimous vote necessary for its presentation to the Conference.

The revised text of the Convention for the pacific settlement of international disputes

had been definitively and unanimously adopted by the Commissmn. Ihe Commission's

action constitutes an accomplished fact, which it is impossible to rocun^iJer for the purpose

of introducing new articles into the Convention.

riurefore, only two alternatives remain : to disband witliout being able to come to

r. fir If J
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450 OBLIGATORY ARBITRATION

an agrccmrnt upon tht- question of obligatory arbitration, or to vote for tlio nsoliitir.n

proposed by the delegation of Austria-Hungary.

The first of these alternatives would certainly not mean that the Conference ha-; 1). .n

a failure, for it has not indeed wasted its time ; it has devoted itself to serious stmh uvl

the discussions into which it has entered will furnish valuable material for tin futiin.

Bu; nevertheless it does not seem as if there should be any hesitation between a iir;,Miiv.

. u't and a general agreement.

The Austro-Hungarian proposition has no longer the subsidiary character wlm h
1

-

been ascribed to it, now that the draft convention has not succeeded in obtaining a i|u,,-i-

unanimous vote. It is less palliative than some have been pleased to call it, for it c r. ,it >

an obligation in express terms. The Powers that sign it would engage to notilv tl..

Netherland (lovemment, within a period to be determined, of the matters wt.idi tl.y

are ready to submit to obligatory arbitration.

The resolution of the delegaiion of Austria-Hungary can be accepted by all. ' ll ..in

one still has scruples as to this proposition,' said Mr. Merey, ' let him throw tin in .i-id.

with a noble gesture ; let him perform an act of abnegation, if that be neces-^ary, .vr,

a slight sacnficio dcW intcllctto ; and let the question to be settled by the Confeniiu !

settled by a unanim()u> vote.'

At the very beginning of the delilx-rations upon obligatory arbitration the d.!i l;.,!:^ 1

of SwitziTland had presented intermediate propositions, tending to reconcile the dill. r. :i

opinions confronting each other and to secure, if possible, a unanimous vote. It cnniiiui .'.

its tfforts in this sense up to the last moment.

The Swiss propositions went further to meet the desires of the majority tli,iii ti;.

Austro-Hunganan draft resolution. Also the delegation of Switzerland had ab-inr.d

from casting a vote upon this project in the committee of examination. At prr-Mi- .t

will be only too glad to support it, il it is accepted by all the States. If it caniit.i '• -

accepted, the Swiss delegation will abstain.

His Excellency the President of the Conference reminds the Commission that thr nr-;

prjiuiiile of every conference is that of unanimity. This is not a vain form, but tli. 1m-i-

of every political agreement. In parhaments, majorities can force their wirli. - ui'. r.

minorities because the members of such assemblies represent only a single and tl. -ini.

nation ; but in an international conference each delegation represents a differnii m •.•

all equally sovereign. No one has the right to accept the decisK of a majority wliuh

might be contrary to the desires of his (iovernnient. Hence there can be no n-'4iiti. r.-

of the Conference unless they are unanimously adopted.

This opinion is shared by the delegation of Belgium, which points out tlu' ta. • t!

unanimous agreement is the rule of diplomatic conferences. The delegates of aiitniiMii,
-

>

sovereignties deliberate in full liberty and in a position of perfect eciuality. Hi' i' ::-

is to dehne more clearly the common ground where their various views and their
.

•
ninv :,

desire to ameliorate the coiulition of nations ma meet.

We have not met to be counted, said his Excellency Mr. van den Heuvel, but tn ur ..

From another point of view, the formation of irreducible groups would be .i tliiiu; t- '

feared. Contulence in a majority more or less strong would be destructive of tli. -lint

of concession.

We have accomplished a i>art of our task by the revision of the Conveiitioi; n litii.^

to the pacific settlement ol international dispuUs. Everybody has shown hnii-ili '''

If' (Is

u
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favour of proclaiming the indisputable advisability of admitting more and more frequently

the arbitration compromis clause. Disagreements have broken out when it was a question

of adopting a practical formula. Some desire to extend obligatory arbitration, not by

a world-wide treaty, but by special treaties ; others have declared that obhgatory

arbitration would be generally accepted only if accompanied by essential reservations.

The committees have drawn up a rather modest list, which has been voted by a majority,

and this list has become a new obstacle in the way of agreement.

The Austro-Hungarian resolution, up(jn which we have now to declare ourselves, does

not completely meet our personal point of view. We nevertheless recommend its adoption

m a spirit of conciliation. It does not clash with the sentiments of any group
;

it attests

our wish to e.xtend obhgatory arbitration in practice, and binds our GovernmLnts to

i;ive farther study to the question whether a li.^t of subjects where arbitration might be

admitted without reserve can be drawn up.

His Excellency Mr. de Beaufort makes the following declaration :

In the session of the committee of examination, the delegation of the Netherlands

i;ave as the reason for its adhesion to the proposition of his Excellency Mr. Merev

the fact that the votes cast in committee did not admit of the hope that there would

bo an almost unanimous vote of the Powers for the list, to which it had declared

Itself to be favourable. After the vote on the list bv the I'lrst Commission, tlie ddega-

tion of the Netherlands, to its great regret, was forced to recognize the fact that things

had turned out as it had anticipated, and that the li.-^t would not have the support of

a strong and weighty minority.

The same reasons which led us to vote for the proposition of Austria-Hungary in

the committee of examination hold good at the present moment, and under these

circumstances we are disposed again to cast our ballot 111 favour of that proposition.

On the one hand, we have the certainty that the special Convention on obligatory

arbitration, containing the list for which we have voted, will not obtain the votes of

many States ; on the other hand, the Austro-Hungarian proposition shows us the

possibility that, upon the expiration of a fixed period of time, the majority, perhaps

all, of the States represented at the Conference will support stipulations of obligatory

arbitration in respect to certain matters.
, , ^

The delegation of the Netherlands is convinced that, in order to bring obligatory

arbitration into conventional international law, general or almost general assent is of

the greatest importance from the very beginning. Regretting, therefore, that it has

been impossible to obtain such assent, but not losing the hope that in the near future

an agreement will be brought about, the delegation of the Netherlands believes that it

is acting in favour of the principle of obligatory arbitration by casting its vote for

the proposition of Mr. M6rey.

His Excellencv Baron Marschall supports the point of view of the president i>f the

Conference. His Government, conforming to the custom which has always been the rule

in ituernational conferences, cannot accept the principle that the majorit\- decicU- and

the minority must bow to it. Such a conception would endanger the future of internation.d

conferences.

Their Excellencies Sir Edward l-r>-. Mr. Kuy Barbosa. and Mr. Drago ileclare that

they do not accept the Austro-Hungarian resolution. Ihey consider that, as the Anglo-

.\merican project has been voted liv a large majority, they cannot renounce th. results

of th,it vote and begin all over again considiration of the whole ijuestion oi obligatory

arbitration.

The text ol the project presented by tin- comr ^ttee proves that there is a certain

Gg2
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number of nations which have studied the question sufficiently to conclude, at the pres. r

t

time, a general treaty of obligatory arbitration

HisExcellency Mr. Choate' states that after three months of discussion theConimi-
;

his made known its wishes by an overwhelming majority. It has declared itself in fav. -

of obhgatory .irbitration. It has voted a senes of articles, both separately and as .i wlnl.

and the same majority has remained faithful. It is n.,t possible for the minority '

prevent the majority from acting and force it to abandon what has been done up f., tl

present moment, declares his Excellency Mr.Choate. The Conference is competent tn p,

ujx)n this question and we should submit it to the Conference.

We have accepted the declaration of the principle of obligatory arbitration ; w. hav

admitted that cases where the vital interests of nations are involved should be e.vcvpt.

gi\'ing the Powers themselves the right to determine the legitimacy of these reservatmi

.

We have voted a list of cases, in which arbitration would be obligatory in the strict •

sense of the word : all that remains is for us to settle a few details. We cannot maki

thi'se results depend upon further consideration by the Governments.

The majority should not impose its will upon the minority ; but it should bi ,ib,

under the flag of the Conference, to put into execution what it has decided upon

The principle of unanimity has not always been observed ;
exceptions may b. utri

At any rate, it is a question which it is within the power of the Conferep.c" to liei nl(

.

After a declaration by the delegation of Serbia, which will vote in favour jf tin- pr(.]r.;

holding nevertheless to the convictions which it has frequently expressed, the Aibtro-

Hungarian resolution is put to vote, and is rejected by 24 votes to 14, with 6 ab>ti ii'ify;-.

Voting for : Germany, Austria-Hungary, Belgium, Bulgaria, Denmark, Greece, Ita!;

Lii.xemburg, Montenegro, the Netherlands, Roumania, Russia, Serbia, and Turkey.

Voting against: United States of America, Argentine Republic, Bolivia. Chile

Colombia, Cuba, Dominican Republic, Ecuador, Spain, France, Great Britain, Guattnialj

Haiti, Mexico, Nicaragua, Panama, Paraguay, Peru, Persia, Portugal, Salvador, '~;ar..

I'niguay, and Venezuela.

Abstaining: Brazil, China. Japan, Norway, Sweden, and Switzerland.

His Excellency Count Tomielli then takes the floor and makes the following -peel

In the early days of September I had the honour to request in tommittir .\ thr

a proposition, presented by the Italian delegation on the subject of obligatory arbitr-

tiun, be postponed until the Commission had declared itself upon all the other prupu-

tions which had been laid before it.

The result (if recent voting persuades me that it would be unwise to continue lurti. :

the search for formulas which have no chance of obtaining a unanimous vote. Ind.:

these circumstances, I abandon the proposition which I had the honour to annoum

I am convinced that after tlie intense labour of legal analysis ,ind profountl eriticbn.

of the texts, which has permitted us to improve and complete considerably and ~u'.

stantially the work of peaceful settlement of international disputes, our nund-

longer w'illin.i; to renounce the objections which every new formula will not l.ul !.

This is no time for great speeches.

There are, however, certain facts which should be stated. I shall ^uin ili

under three heads :

The first—the most essential—is thai the Conference of 1907 has unani:;

recognized the principle of obligatory arbitration.

' .\n English verjion of Mr. Choatc's s[iei'cli in lull .ippoars in Ameman .1 JJi-.'-ms at Ih,

/fiiqiie Peace Conference (Boston, KJio), pp. ^S-()2.
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The second consists in the affimation, which met with no contradiction, that in

the vast field of international relations, forming the subject of the conventional law

of States, there are many matters which can without doubt be submitted to obhgatory

^^'^The'Third statement, for which I request your unanimous consent, is tliis. All

the States of the world have been working' here together for four months upon questions

that^e difficult, at times even delicate, and learning not only to know each oth.r

better but also to esteem and love each other more.
, „ ^ , ,. „

The general spirit which has arisen from the contact of all these forces working

totrether is verv lofty. It is a striking spectacle and an undeniable result Differences

of opinion among us have never gone beyond legal controversies and questions ot detail

Let us be wise and stop at that. We have travelled over a good road. Let us be

content with the work accomplished, and give it lime to bear fruit
. , ^,

I on looking backward, any one of us feels a little regret at beholding certain tasks

uncompleted, on turning our eyes toward the future we are all filled with confidence.

and no discouragement invades our souls.

These noble words called forth the applause of the entire assembly. Their Excellencies

the first delegates of Germany and Austria-Hungary respectively declared that they

accepted the three statements made by his Excellency Count Tomielli, and his Excellency

Mr Leon Bourgeois, in an ardent extemporaneous speech, requests his colleagues tosupport

a proposition which safeguards the rights and respects the opinions of all. ' \\e shal

go forth frrm the Conference united, knowing that we have worked for the frond of

mankind and that we have taken a considerable step forward in the cause of obbgatory

arbitration.' , .,

Your reporter asks permission, gentlemen, to add here hi. modest word to the tribute

p;ud to the wise utterance of his Excellency the first delegate of Italy.

No one can dispute the results obtained by those who proposed, defended, and voted

f„r tiic \nglo-American proposition. A strong and homoReneous majority elaborat.d

, Convention after stubborn labour. The study undertaken by the First Commission

anil Its committees will be a valuabL source to draw from in future. His Excellency

Count Tomielli showed that he was convinced of this ;
but he advised the majority o

the Commission not to ignore the convictions of a loyal minority, and to postpone until

to-morrow the realization of projects, the premature execution of which might com-

promise the principle of unanimity, which is the basis of every international conference.

The warm welcome given, without hesitation or delay, to the suggestions of the eminent

Italian statesman has once more proved the sentiments of equity and conciliation which

have always pervaded the deliberations of the First Commission.

His Excellency Mr. Leon Bourgeois has kept the promise which he once made in the

Course of our long deliberations :

Our aim should be, not to count but to unite our forces.

A small committee, presided over by his Excellency Mr. N.lidow, soon agreed

upon the following wording ;

The Commission, , , •„„ ^,.

Actuated by the spirit of mutual agreement and concession characterizing tne

Peace Conference, ,, . , ,
, , „.u,i„

Has resolved to present to the Conference the following declaration, wli eh, NVhile

r.-ser%'ing to each of the States represented fuU liberty of action as regards voting,

. nablcs them to affirm the principles which they regard as unanimously .iclniitted .
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The Commission is unanimous :

I. In admitting the principle of obligatory arbitration ;

2 in cleclarmg that certam disputes, in particular those relatinc to tin i,„

sEiM !!. r'iKlfP':'''"""u"^
"^"^ provisions 'of international agreemen s n.

'7'
submitted to obbgatory arbitration without any restriction

^'^'^^'"^"'^ "''^ !

f„,ciw /^' "
'f

""^"''"°"-'' 'n proclaiming that, although it has not vet be, n ffeasible to conclude a Convention in this sense, nevertheless the divereences f ,nwhich have come to light have not exceeded the bounciro'f judicia7controv r
'

i^r d n^oTllvlilvff'" "r:^"""^:
the past four months, tVS^d Su ' Vl

'

world not only have learned to understand one another and to draw closer t, I .but have succeeded, in the course of this long collaboration in Sine v v i'.conception of the common welfare of humanity.
tvoivmfe a \, r\ Uv,

The wording of this declaration so completely met the views and sentim.M. „f ,i,
Commission, that it was soon voted, after a few short speeches

The delegation of Belgium declared that, faithful to the sentiments of conc,l,,.„nn hvwhich It has be-en continually guided, it would vote for the declaration present, .,,
...nmission. It would do so in the same sense and ,„ the same spirit in whul, ,, .

for the resolution of the delegation of Austria-Hungary
It IS pleased to believe that the Commission will ,n this way unanimously bear urn,-to Its sympathy with and fidelity to the principle of obligatory arbitration
he delegation of Koumama will vote for the declaration under the same .,„ui,„„r,.as the delegation of Belgium.

The delegaticm of the L'nite.l States of America' states that, after three n„.,„l,- ,,discussion, the Commission has adopted, by a majoritv of two-thirds of the v.,t,. , ,-a project intended to put into execution, in a concrete" and practical form, the pr.nu'pkof obligatory arbitration. The hope was cherished that it would be p<.sMble to IZZ-

o|LX'"rcI^her"
"" ^''^"'" ''*"''' '"'^ '"PP""''* '^' ^'°^'''- ^^''^^ '•-av.n, ,l„ .1.:,

.nd^nlL'T'' 7":'"^'°V'"'"
'*"'' ^^''' ^""''* ^' '" ''"*'™' '^' P'^i'^' '" t''^' t -'" - n.ana place It HI Its Final Act.

Mr rtn'^r^K'""
"""'^ " P^'P"'"'' *" ''"" *" ^'"'^Pt^^nce, appears to his i:x„ H,,,-.•Mr Uioate to be a genuine and seriou.i retreat from the position won. He th. r.tor, «,'

nrS!" ,'fTh""*"' "r^"'
"'.'*' ""• "'"''"'*"" ^^'^* "* «'»"P''-" ^""''' ""P-'l ''<progre?s of the cause of arbitration.

as a simple statement of facts accomplished, and not as .n abandonment of result. ol„,un,d
It therefore gave it its full support.

The d.^-laration was unanimously voted, with four abstentions (United .m.,;,--America, Haiti, Japan, and Turkey), amidst general enthusiasm. All the po.„„„. u,.

oei^i^M t'h" r
"''"^ "' '" """ ^^f'«"-<^«'.

-^ ^P'nt of concord and wi... com ,lu.„ n

eTu n t^

the Commission to appear before the Conference, unite.l and conscious ,„ .1,,
usefulness of its efforts.^

convLZ,nTthr'\°! r'/''~"
^"'"'^"";'-''^

f-'P"^'. ''•'^'Iins with contact .lobts ,ee ^.7 „ 1>
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Annexes

;

(a) Convention of July 29, J899, «or the Pacific Settlement

of International Disputes (Parts I, II, and III)

ANNEX 1

pKOi'osiTKiN or inK ikknch uia.ixiAiioN

DRUT IN-TENDED TO REPLACE 1'aRT III or THE CONVENTION OK JlLV 2<y ,
S.»y, FOR THE

PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES (ARTK LES -, ,0 I4)

Comnthsions of Inquiry

Article i

an impartial and c.mscii-ntious investigation.

Article 2

International commissions of inquiry are constituted by special agreement between

til. parties in dispute.
examined it determines the mode aii<l

^akmg all the conditions upon which the parties have agreed.

Article j

Unless otherwise stipulated, international commissions of inquiry shall be fomied

in the mann;? daermined by Articles 32 and 34 of the present Convention.

Article 4

In cise of the death, retirement or disability from any cause of one of the comm.s-

.on."s or asl.s?ors, his place is filled in the same way as he was appointed.

Article 5

The parties designate the place of sitting of the commission, and th.s cannot be

^'"[i:r\S'—s^^t entitled to move temporarily to the situs of the contro-

u.r"??fTt Is not already there, or to send thither one or more of its member^.

Article

The commission decides on the choice -f languages to be use<l by itselt. and to be

authorized for use before it.

Article 7

cntormity with the provisions of the special inquiry convention.

' Actes et document^, vol. ii, p. Sjy, ««"' >' '

I 1"

r

, I
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vfcr I u . li;

Akticle 8

The parties arc entitled to appoint delegates or special agents to attend the cnmnii^-iMii

of in()uirv, whose duty it is to represent them and to act as intermediaries between th. m
and the conimission.

They are further authorized to engage counsel or advocates app<iinted by tlitiii- W- -,

to defenil their rights and interests before the commission.

The commission as well as the adverse party should fx' notified of the name- nl the

agents and counsel designated by each party.

Article 9
A secretary general acts as registrar for the international commission of inijuirs. H'-

is named by it.

It is his duty under the control of the president to make the necessary arrangriiMit,

for the sittings of the commission, the preparation of the minutes, and have charge 1,1 tii,-

archives while the inquir>' lasts.

He provides the necessary stenographer and translators.

Article 10

The sittings of the commission are not public, nor are the minutes and docuim nts

connected with the inquiry published, except in virtue of a decision of the commi->i n

taken with the consent of the parties.

Article 11

On the inquiry both sides must be heard.

In the manner and time fixed by the commission, the partie; communicate to tlit-

commission and to the other party all instruments, papers and documents which tl.ry

consider useful for ascertaining the truth, as well as the list of witnesses whose evidtn'.^

it wishes to be heard.

Article 12

Every investigation, every examination of a locality must be made in the pre>' ncf

of the agents and counsel of the parties or after they have been duly summoned.

Article 13

The commission is entitled to ask from eithei party such explanations and infomiatiun

as it deems expedient. In case of refusal, the commission shall take note thereof.

Article 14

The litigant Powers undertake to supply the international commission of inquiry, .li

fully as they may think possible, with all means and facilities necessary to enable it to

become completely acquainted with ard to accurately understand the facts in qui -.tn'ii

Article 15

The agents are authorized, in the course of the inquiry, to present in writing to ti:-

commission and to the other party such statements and requisitions, as they ton-iir
useful for ascertaining the truth.

Article 16

The witnesses are subpcenaed on the request of the parties or by the commissioi: it

its own motion.
They are heard in succession and separately, in the presence of the agents and tii' ir

counsel, and in the order fixed by the commission.
No witness can be heard more than once upon the same facts, if it is not for the purp' -0

of being confronted by another witness whose statement would contradict his own.

4(r
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Article 17

The examination <if witnt'sses is rondiictrd by tii>' president.

The members of tht- commission m.iy, however, ask the witness questions which they

consider proper to throw light upon or complete his evidence, or to inform themselves

on any point concerning the witness within tfie limits of what is necessary in order to get

at the truth.

The agents and counsel of the parties may not interrupt the witness when he is makuiR
his statement, nor put any direct question to him. but they may ask the president to put

<uch additional questions to the witness as they think expedient.

Article i8

The witness must give his evidence without being allowed to read any written draft.

He n' ly. however, be jx-rmitted by the president to consult notes or documents if the

nature of the facts referred to necessitates their employment.

Article 19

A minute of the e"i lence of the witness is drawn up forthwith and read to the wi

The latter may make such alterations and atlditions as he thinks well, which siu

recorded at the end of his statement.
When the whole of his statement has been read to the witness, he is required tu ^i^j

Article 20

After the parties have presented all the explanations and evidence, the j>r- .st

declares th*- inquiry terminated, and the commission adjourns to dehberate and ». t" -*

up Its r

Article 21

The commission considers its decision in p
All questions are decided by a majority ot ii.

If a member dechnes to vote, the fact must be

Article 22

'rs of the commission,

in the minutes.

The report of the international commission of inquiry is adopted by a v.

and signed by all the members of the commission.

itV Vi

Article 23

liie report of the international commission of inquiry is read at a public sittin;

the ut;ents and counsel of the parties being present or duly summoned.
A copy of the report is delivered to each party.

Article 24

The report of the international commission of inquiry is limited to a finding of facts,

and has in no way the character of an award. It leaves to the htigant Powers entire
freedom as to the effect to be given to this finding.

Article 25

Each party pays its own expenses and an equal share of the expenses incurred by the
commi->ion.

<l il

,;! ii
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ANNEX L"

PROmsiTION OF TIIF RUSSIAN IlELECATION

Dhakt intended to replace Part HI of the CoNVEr^TioN of Julv 29, i8<,.j, 1, k m,
PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES

Title HI

Intcrnational CommhsioHs of Inquiry

Article q
In (lisputi-, of an intcrnafion.il nature involvinR neither hcnournor ind.'ixwl.-m, ,n,i

ansin« truin a cliHorcnc.' of o|.inion on jioints of f.ict, tlif sl^^latory I'owtrs ai;rw t,. m--

'

tiitr If nr(iimstanr.s allow, a commission of inquiry to facilitati- a solution ot ih,'.,.
ilisiMit.s bv .hi, ul.jtinn th.. facts by means of an impartial and conscientious investi^ati, n
anil .stablishiii^;, if ncctssarv, nsponsibilitv tlicr.'for.

'\ 1

\\.

Article 10
The international commission of inqtiirv is constituted bv MHcial aKrcrmrnt l>. t«,,r

t lie parties in dispute setting fortli tfieir afjfement to liave recourse thereto and uconlorm, so lar as procedure is concerned, to ftie following niles.

Article ii
In th,. abow case the commission is constituted in the fc ^vinK manner

.K ii"'i
'

1"^''"" P?''*^ ^!'''". """"'' """' "ii'mber. For the ..lection of the thir.l «]
snail be \W prcMdent of the commission, the litigant parties shall ad.Iress a niuinPcmer or X\v Administr.itive ( ouncil of the IVmian.nt Court <.f Arbitration

\\v neutrailower ami the Administrative Couiu d shall, as a general rule'ch,,,,,. ,hthird commissioner from t.ie list of the members of the I'mnanent Court of Arbitration.

Article 12
Ka. h party shall bo represent.d Ix'fore the commission by an agent who sh,,ll ait a-iiitcrriudi.iry betwe, n it and the (ioveriini. iit which has named hini
I he apix.intment of c<,iins.l for the defence of their interests is left to the iu.l ,ir«r

01 tile parties, ' ^

Article 13
Tile commission shall b.. formed within two weeks after the date of the incuKn! wiu.hcaused Its lormat.on. It shall s.t, so far as jxjssible, in the place wliere the incident Vu: urrll

Article 14
I he c,,mm,s,i.m shall its.'lf estabhsh the rules of procedure within th,-

p<i>sihi.' time.

However, the following rules will serve as principles to be followed '

1. All decisions shall be made bv majority vote.
2. The president shall control tlu' inquiry, in which Iwth .sides must be heard II

the cmmissioners and the agents have the right to take part in the examination of

'

.5
llie nupiiry b.gins witli the communication to the members of the conii..,^

the rtsp. tive agents ot all documents relating to their cause.
4. Ivich party may freely summon witn.sses up to the close of the examination

this a witness cannot be heard except with the consent of the opposite part v or the ^
of the commission. rr j- »

' AiUi tl d.HununIi, vol. ii, p, aiii. annexe 2.

.-hort-t

li. a^.

MMl) l\

Mm

^-j^^-r?'-;
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« Witnesses who lidVt not app»ariil bforf the commission tan t^ivv their te^tiitioiiy

before the competent authonties of their countnes. Wntt.n depo-Mtions shall not be

accepted except as documents.

No ari^ununts or statemtnts of conclusions shall b<' had Ixlore thi- commission.

7. The rejK)rt is drawn up by the commissioners in secret session without participation

bv the atents. .1 .

« Pie report shall have tlie chara. l»r of the hn<lin« of an examiner and in nowise tliat

of an arbitral award. It shouhl Iw limited to a statement ol fai ts and r.-sixmsibilitv.

9. The report is signed by all of the i. ..nbers of the commission of UKiuiry. It docs

not (unt.im the opinion of tlie minority.
.

I'jion the reading of the report the lalx'urs of the international commission ol iii()iiiry

are concluded.
Article 15

(Formerly Article iz)

The litigant Powers undertaki to supply the international commission of inquiry,

a.s fullv as they may think (xjssible, with all means and facilities necess.iry to enable it to

Utonie completely acquainted wi'.iand to ac<ui tely understand the facts in question.

Aktule i(>

(!"<irmerly Article 13)

The international commission of inquiry presents its rejiort to the litigant Powers.

Akticle 17

The Powers in litijjation, having taken note of the statement of facts and responsibility

pronounced by the international commission of inquiry, are free either to concluile ,1

irundly settlement, or to resort to the Femianent Court of Arbitration at The Hague.

i-fl

}l

'i;'i

I' Iff.

4
Mr

i-l' ; ;:

ANNEX 3»
PKOl'OSiriON Ol- THK 1 1 .\LIAX nEI.IiG.Vl'lON

I

Add to Article 10 of the Russian proposition (Annex 2) and to Article 2 of the In lu h

proposition (Annex i) :
' All rules to be followed by intematUJii.il commissions of iiuiun\

,

so i.ir as they arc not determined by the special convention between the parties, jr.-

hxed by the commission itself. However, the adoption of the provisions contained in the

present' set of rules is recommended to commissions to facilitate their task.'

II

Amendment to Article 13 of the Convention :

, , .

Add to Article 13 : 'If one of the parties refuses to sign, the fact shall be nientiom .1,

anil the report shall be equally valid if it is signed by an absolute majonty.'

ti g

ANNEX 4^

PKOPOSmON OF THE NiaHEKI.ANl) UELi;(;.\HON

rile Netherland delegat n has the honour to propose the following niodilications :

In Article 9 of the Hagi Convention of July 29, 1899, for the peaceful settlement of

iiitrmational disputes :

Replace the words ' deem it expedient ' by the word ' agree '.

' Ibid., p. .S04, annexe 3.
' "j'^-- V- >'"!' """'« 4-

< I

\i
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In the French proposition (Annex i) :

Insert in Article 2 after the words ' to bo foUowed ', the words ' the lantruaees whic h itShan use and those the use of which shall be authorized before it
'

'^"Suages mm u a

Omit Article 6.

Add to Article 7 the words ' and of the present convention
'

(Jmit the last paragraph of Article 16.
Add after Article 24, a new article as follows :

It is of coursT understood that Articles 8-13 and 15—21 are applicablr t ,

procedure before the commission of inquiry only in so far as the parties hav^not atT 1upon other rules m the special inquiry convention

i: i'i

•^)

I i

»i

iiif h [
' i'

f

ANNEX -)>

PROPOSITION OF THE BRITISH DELEGATION

Draft intended to replace Part III of the Convention of July 29, i.s,),^

Part III

International Commissions of Inquiry

Article i

In disputes of an international nature involving neither honour nor vital int.n-tiand ansing from a difference of opinion on points of fact, the signatory Powers d.v.n ,-'

expedient that the parties who have not beWi able to come to L agreement^v n . I
of diplomacy, should, as far as circumstances aUow, institute anTtemation al 'mmission of inquiry, to facilitate a solution of these disputes by elucidS tK n bmeans of an impartial and conscientious investigation

^

Article 2

th.'^JartTefin"disputT''*'°"'
"^ '"''"""^ '''" ™"^''*"*^'^ ^V 'P^"^^ agreement bctwcr,

Article 3

,, nlfin
™"''*'"/'°"

f =itfs the agreement of the parties to have recourse to the inmiirvdefines the facts to be exammed and the extent of the powers of the commi u iZi'

n?l n??h'^H'
*''"' ' •'

'^T^°'
'^' presentation of the statmient of facts byTch p ,^'

r nirtl '^"^"V'™*;
^*-'l^*'"g to the dispute, and determines the modification, w 'h'thi^ parties coiisider it wise to make to the procedure provided in Articles 11 to ^j.

Article 4

rrn.nn
^"'^^'^^^t'^^j Commissions of inquiry are formed, unless otherwise stipulate.! in thrmann.r determined by Articles 32 and 34 of the present Convention.

2. in case of the <ieath, retirement or disabihty from any cause of one „' th>commissioners, his place is filled in the same way as he was appointed

Article 5

a. fIilTv^.rHl^J"n.'!''PH*\""'^'"t^' '"/,"PP'y t''*' international commission of in.iuuv,

> : L '^ ""'^y *'!'"'' P"^^'bl''. with all means and facilities necessary to e -.a!,!

.,ueslion.'°'"'
^""^P'^t'^'y acquamt.d with and to accurately understand the tact- u\

' .ictis el dMumenIs, vol. ii, p. ,>,f 5, annexe 5.

f^^T'"*****-^ S^??5?3S?:
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Article 6

Within a period fixed by the inquiry convention each party shall present to the com-

missioners and to the other party to the dispute a statement of the facts and all the

documents relating to the cause.

Article 7

On the inquiry both sides shall be heard.

Article 8

The international commission of inquiry presents its report
,
signed by all the member-

of the commission, to the Powers in dispute.

Article 9

The report of the commission is limited to a finding of facts, and has in no way thr

character of an award. It leaves to the parties in dispute entire freedom as to the effoct

to be given to this finding.

Article 10

If no special inquiry convention is made, the following rules shall be applicabK' to

procedure before the commission.

Article 11

The meeting-place of the commission is designated by the parties. In default of

such designation, the commission shall sit at The Hague.

The place of sitting thus fixed cannot be altered by the commission without the

consent of the parties, except in the case of force majeure.

Article 12

The International Bureau of the Permanent Court of Arbitration acts as registry

for the commissions which sit at The Hague, and is authorized to place its offices and

^taff at the disposal of the signatories for the use cf the commission of inquiry.

Article ij

The parties are entitled to apjxjint delegates or special agents to attend tin- coin-

ini-Nion of inquiry, whose duty it is to represent them and to act as intermediaries between

them and the commission.

They are further authorized to engage counsel or advocates appointed by themselve-,

tc defend their rights and interests before the commission.

The commission as well as the .adverse party should be notified of the names of tlie

agents and counsel designated by each party.

Article 14

The commission decides on the choice of languages to be used In it^ it. ,ind to be

authurized for use before it.

Article 15

All of tlie commission's decisions are made by a majority vote.

t 1

M i \

m

\ i

Article 16 •

The president shall control the inquiry. However, the commissioners, the agents

ami the counsel h.ive the right to take part in the examination ol the case.
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Article 17

The witnesses are subpoenaed on the request of the parties or by the commission ,,f
Its own motion up to the close of the examination. After this no witness can be In irdwthout the consent of the adverse party or the sanction of the commission.

The witnesses are heard in succession and separately, in the presence of the
and their counsel, and in the order fixed by the commission.

'l^'rllt-

Article 18

Witnesses who have not appeared before the commission may give their te-iim-v
before the competent autiionties of their countries. Written de'positions shall ii.,t l':

accepted except as documents.

Article 19

When the commissioners have exhausted all the sources of information each oi t '.
agents has the riRht to set forth in WTiting the conclusions and observations wliidi i..

desires to submit to the commissic;i. These conclusions and observations are ret.l 1a
the agents. '

-'

.\rticle 20

The meetings of the commissini nail be public when the agents present their m ,•

.

rnents of fact, the witnesses are examined, and the agents present their conclusion. ,,: !tne hnal meeting when the commission makes known the result of its deliberations
'

1| ^other meetings of the commis>ion are not public.

Article 21

The report is drawn up by the commissioners in secret session without 'he inrti '

pation of the agents
;

it is signed by all the commissioners and does not contain the ',,.„,K'n
of the minority. '

Article 22

The commission shall itself establish the details of procedure which ar- not pruvidrJ
tor in the inquiry convention or the above rules.

EacI

Article 23
tacli party pays its own expenses and an equal share of the expenses

lie commission. '^ "
bv

ANNEX B>

•7.^

PROPOSITION OF THi; H.MTIAN DULECATION

The Haitian delegation reijuests permission o call ii,e kindly attention of th,
1 eace Confirence to the (ollowing jxjints of the Arbitration Convention of i.S<j,,

Speci.vl JIedi.ation

It has -eem.d to it -and it submits its jxHnt of view without pretendinc
anything new-that special me.liation as provided in Article 8 of the Convention
would iiave more chance of am.,unting to som.-thing if, instead of being confidr,
1 owers, It shouKl b.; conferre.l upon a single State chosen under such conditions as tUs absolute imi,artiality. In the system provided in Article 8, each nation en^the conflict selects one Power, and the two Powers thus chosen by the interevte,!must endeavour to prevent a breach of peaceful relations. The Haitian d.

lo iittrr

of IN,,

1 to IWO

u 'MMirc

jaged 111

p.irtit'S

1. ^AV.fU

' Actis tt ducumctth, vol. ii, p. 868, unnexr 0.

'^XwO^^'S?'*.
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h« I'iked itself whether, even unwittingly perhaps, the Powers charged with mediation

mi^ht not have a certain tendency and consider themselves bound to pres.nt hrst and

foremost and in the best light possible the cause of the States which have chosen them.

Tto be feared that, as has hap5)encd only too often m cases of arbitration under a

ampromis. the mediating Powers may exhaust their efforts to discover pnmari ly the

iTst disadvantageous solution for their respective clients. There being no other I'ou.r

separate them they have less chance of reaching an agreement, and their disagreement

would run the risk of grave consequences by leaving the litigant parties under the impres-

vinn that thev are not entirely in the wrong.

Would it not be advantageous at the beginning of a dispute likely to endanger the

neace to confer the r61e of mediator upon a State having no prejudice whatever ^ 1 he

Haitian delegation takes the liberty of pro,x,sing that the two Powers deMf^nat-d by

,r Utigant parties shall have the right only to choose a third Powct wIikI. ^hall be

he real mediator. This third Power will more easily make the interested partus listen

,0 reason because it does not derive its authority direct from them
;

at least it> word

will be less oix-n to suspicion.
t \ . 1 «

The Haitian delegation therefore has the honour to propose a redraft of .Article »

as follows :

The signatory Powers are agreed in recommending the application, when circum-

stances allow, of sixcial mediation in the following form ;

In case of a s.-rious difference endangering the peace, the States at variance choose

resixctively a Power, to which they entrust the mission of entering into direct com-

munication with the Power on the other side, with the object of naming the me.liator

emiK.wered to prevent the rupture of peaceful relations. . ,
, ,

F.ir the period of this mandate, the term of which, unless otherwise stipulated,

cannot exceed thirty days, the States in dispute cease from all direct communu ,1-

tion on the subject of the dispute, which is regarded as referred exclusively to the

mediating Power, which must use its best efforts to settle it.

In case of a definite nipture of peaceful relations, the three Powers are charged

with the joint task of taking advantage of any opportunity to restore {nace.

' n

The Power to Suggest the Form.xtion of Ixternational Commissions of

Inquiry

The extension given to arbitration can but strengthen the cause of peace. Likewi>e

the Haitian delegation begs to call the attention of this august Conference t.. tlie

..pportunity of according third Powers the right to suggest, if necessary, the torma-

tion of the international commission of inquiry provided for in Article 9 of the Convention

vi l8no.
, 1 , ,

T' • two States involved may. from reasons of great personal convenience, lieMtatt

to take the initiative in this matter ; and a suggestion in this regard by a Power having

nn immediate interest in the controversy, would doubtless facihtate resort to an in(iuir.\

.

r.rside'^ Article J? of the Convention of 1849 authorizes the signatory btate> to lall

ih.' .ittention of the Powers in dispute to the fact that the Permanent Court is op.n

to them. ,,
1 , f, r

lliere can therefore be no serious objection to granting to the nations disposed to olkr

their good offices or mediation the same power with regard to the organization ut inter-

national commissions of inquiry.
i n , 1

With the benefit of these remarks the Haitian delegation takes the libert\ 01 pro-

posing the addition to Article 9 of the following paragraph :

The signatory Powers may also

n.itional commissions of inquiry.

suggest to parties in ili>putc ncourse to iiiter-

),./i^.
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ANNEX 7»

PROPOSITION OF THE BRMTSH AND FRENrn DELEGATIONS

Uraht Intended to Replace Part III of the Convention of Tuly 29. ih.,,
THE Pacific Settlement of International Disputes (Articles 9 to m

Commissions 0/ Inquiry

Article i

In disputes of an international nature involving neither honf r nor vital interest-
,

;

arising from a difference of opinion on points of fact, the signatory Powers deem it . xi

!'

dunt that the parties who have not been able to come to an agreement by m.an
'

•

diplomacy, should, as far as circumstances allow, institute an international commit- -

of inquiry, to facihtate a solution of these disputes by elucidating the facts by iik u -

of an impartial and conscientious investigation.

Article 2

International commissions of inquiry are constituted by special agreement l)etwc.r.
the parties in dispute.

The inquiry convention defines the facts to be examined, it determines the mo<lc ,m:
tune in whic', commission is to be formed, as well as the designation of the ass. .J-r-
if there are anv , the extent of the powers of the commissioners and of the ass,.-,r-
the place where 'he commission shall meet, and, upon occasion, whether it may n niov-
to another place ; and if necessary, the date on which each party must pros,m ,
statement of facts and, generally speaking, all the conditions upon which the imhi.-
have agreed.

Article 3
In order to facihtate the constitution and operation of international commisMM..

of inquiry, the signatory Powers have adopted the foUowing rules, which shall be apphca':-
to the inquiry procedure in so far as the parties do not agree upon other rules.

Article 4
Unless otherwise stipulated, international commissions of inquiry shall be formed in tl

manner determined by Articles 32 and 34 of the present Conventi m.

Article 5
In ca,se of thf tleath, retirement or disability from any cause of one of tin cuiiiiii;-

sioners or assessors, his place is filled in the same way as he was appointed.

Article
The parties designate the place of meeting of the commission. If it is not -o .Jetrr

mined the commission shall sit at The Hague. The place of sitting thus fixed . aiinot k
altered by the (ommission except with the assent of the parties.

Article 7
The commission decides on the choice of languages to be used by itself .iiul iv W

authonzcii fur use before it.

Article 8
The commission shall settle the details of the procedure not covered by the si)v;wil

inc|uiry ( onvention or the present Convention, and shall arrange all the fonnahti. i. .nui i

for dealing with the evidence.

' Acles it document:,, vol. ii, p. SOy. annexe 7.
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Article 9

The parties are entitled to appoint delegates or special agents to attend the (om-

mission of inquiry, whose duty it is to represent them and to act as intermediaries between

tlwm and the commission.
. j u »k 1

Thiy are further authorized to engat"- counsel or advocates, appointed by themselv.-s,

tu .lefend their rights and interests befi re the commission. ^
, , ^

The commission as well as the adverse party should be notified of the names of the

agents and counsel designated by each party.

Article 10

The International Bureau of the Permanent Court of Arbitration acts as registry

lor the rommissions which sit at The Hague, and is authorized to place its offices and

>tart at the disposal of the signatory States for the use of the commission of inquiry.

Article ii

If the commission meets elsewhere than at The Hague a secretary general, acting

i> registrar for the Commission, shall be named by it.

It is the function of tlie registry', under the control of the president to make the neces-

,ary arrangements for the sittings of the .ommission, the preparation of the minutes,

ami for the custody of the archives while the inquiry lasts.

He provides the necessary stenographers and translators.

Article 12

The Mttings of the commission are not public, nor the minutes and documents con-

nitted with the inquiry published, -xcept by virtue of a decision of the commission taken

with t' e consent of the parti">

Article 13

t)n the inquiry both sides must be heard.
, ^ .u „,i, .

\i the dates fixed, the parties communicate to the commission and to the otii< r

party the statements of fact, if any, and in all cases, the instruments, papers and docu-

ments which they consider useful for ascertaining the tnith, as well as the list of witne-e>

and experts whose evidence they wish to be heard.

Article 14

Every investigation, and every examination of a locality, must be made in the preseiuo

of the agents and counsel of the parties or after they have been duly summoned.

Article 15

The commission is entitled to ask from either party such explanations and mfortiui-

tion as it considers necessary.

In case of refusal the commission takes note thereof

.

Article 10

Ihe litigant Powers undertake to supply the commission of inquiry, a? fully as they

mav think 'iiossible, with all means and facilities necessary to enable it to become coni-

pl.trlv acquainted with, and to accurately understand, the facts in quLjstioii.

1''. n-ure the summoning of witnesses or experts or the hearing' ol their testimony

!l thr\ an unable to appear before the commission, each of the contracting parties, at

tl" iMiu.-t of tlie commission, will lend its assistance and arrange lor lluir evidence to

1h t ik.n betuie the qualified olfici.ii, ul their own lOuutry.

lo6'J-6 II il

I'l

':
-i

i:'!'

rSBSiMK-fil'T' ^ ^x&a'-, Kj '-.i^^eMA*'



466 CONVENTION I OF 1907

i fi

'W

'.

'}

f

Article 17
The agents are authorized in the course of or at the close of the inquiry, to present

in writing to the commission and to the other party such statements, requisitions, ur

conclusions as they consider useful for ascertaining the truth.

Article 18

The witnesses are subpoenaed 'on the request of the parties or by the comini-i";
of its own motion.

They are heard in succession and separately, in the presence of the agents anl th'ir

counsel, and in the order fixed by the commission.
No witness can be heard more than once upon the same facts, if it is not for the |)n^]>l-^

of being confronted by another witness whose statement would contradict his own

Article 19

The examination of witnesses is conducted by the president.
The members of the commission may, however, ask the witness question^ which

tluy consider proper to throw light upon or complete his evidence, or to inform ilam-
selves on any point concerning the witness within the limits of what is necessary in

order to get at the truth.

The agents and counsel of the parties may not intc.rupt the witness when he is makm;
his statement, nor put any direct question to him, but they may ask the presidint t

put such additional questions to the witness as they think expedient.

Article 20

The witness must give his evidence without being allowed to read any written draft

He may, however, be permitted by the president to consult notes or documents if ;he

nature of the facts referred to necessitates their employment.

Article 21

A minute of the evidence of the witness is drawn up forthwith and read to the witm-
The latter may make such alterations and additions as he thinks well, which shi!;

Ix" recorded at the end of his statement.
When the whole of his statement has been read to the witness, he is required to sii.ii u

Articie 22

-Vfter the parties have presented all the explanations and evidence, the president

declares the inquiry terminated, and the commission adjourns t(j deliberate and to draw

up its re{>ort.

Article 23

The commission considers its decision in private.

All quistions are decided by a majority of the members of the commissiiin.
If a member declines to vote, the fact must be recorded in the minutes.

Aktiiie 24

The report of the international commission of inquiry is adopted by a maji>ri;\' \' •'-'

and signed by all the members of the rommi=sion.
If one of the members rrfuse> to sipi, the fact is mentioned, the report hcinu' v.diJ ;f

adopted by a majority.

Article 25

The report of the eommission is read at a jmblic sitting, the agent^ and roundel !

the parties bciii^; present or dulv summnne(l.
A copy of the report is c;iven to each party,

m 1
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Article 26

The report of the international commission of inquiry is limited to a finding of

facts, and has in no way the character of an award. It leaves to the litigant Powers

entire freedom as to the effect to be given to this finding.

Article 27

Each party pays its own expenses and an equal share of the expenses of the

commission.

'i!!lS

|. :|!

(b) Convention of July 29, 1899, for the Pacific Settlement of

International Disputes (Part IV)

ANNEX 8»

I'ROI'OSrnON of the IKKNC 11 DEl.liC.Vl'IO.N

Draft of Plan to supplement the H.\gue Convention of July 29, 1899, for the

Pacific Settlement of International Disputes

Arbitration by Summary Procedure

Article i

General provision

The system here given is drawn up solely with a view to facilitate the operation of

the Hague Convention so far as it concerns certain disputes ; as to points not coven d

by it, reference is had to the provisions of the Convention of 1899 so far as they would

not be contrary to the principles of the rules here given.

Article 2

Organization of Tribunal

Each of the parties in dispute siiall call upon a qualified person from among its own
rcssortissants to assume the duties of arbitrator. The two arbitrators thus selected shall

clii)iise an umpire. If they do not agree on this point, each of them shall propose a can-

didate, not a ressortissant of any of the parties, taken from the general list drawn up m
accordance with the Hague Convention of 1899 ; which of the candidates thus profW-sid

sliall be the umpire shall be determined by lot.

The umpire presides over the tribunal, which reives its decision by a majority vote.

If one party so requests, each of the parties shall appoint two arbitrators in place uf

onr, and the four arbitrators shall proceed to designate the umpire in the manner above

indicated.

Article 3

Meeting-place of the Tribunal

In the absence of an agreement concerning the meeting-place of the arbitral tribunal

this jijace shall be determined by lot, each party proposing a given city.

The Government of the country where th- tribunal is to meet shall place at its dis-

position the staff and offices necessary for its operation.

Article 4

I'roCt^dure

When the tribunal has '-;en fornied according to the first article, it shall meet and
settle the time within which the two parties nui^t submit their respective cases to it

' Acles et documevt^. \ ul. ii, p. 874, annexe 9.
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Each party
intPtrncdiary

'

{••(I

Article 5

y shall ho represented before the tribunal by an a^ent, who shall s.rv. ,

between the tribunal and the fioverntnent which appointed him.

Akticle t)

The proceedings shall be conducte.l exclusively in writinK- Each party however ,h,k- entitled to ask that witnesses be heard. The tribunal shall, on its part, have th.
'
i,

to demand oral explanations Irom the aRcnts of the two parties, as well as fp. in ?l'
expt-rts and witnesses, whose apjx-arance in court it shall (onsider useful

In order to ensure the summoning or luMrinj; of these exp«'rts or witnesses each „f t-

contacting parties, at the re,,uest of th.- tribunal, shall lend its assistance under tlu .,.',

conditions as for the execution of letters rogatory.

Article 7

u,J!ft f'P"^* r'*'"?
'" *^*' interpretation or application of a convention I., iw.nmore than two Mates, the parties between which it has arisen shall notify the other a.rtracting parties of their intention to resort to arbitration and advise them of tlu ,rl,

.

trators chosen by them.
The parties thus notified shall have the right to name arbitrators to form the tril.un

in addition to the arbitrators designated by the Powers which have made the not.t,, atmr
1 .within a month after t liis notification, any p.irtv has not designated an arbiirat.r
ot its choice, that Power will be understood to accept any decision which may be reml,:,.

Ihe umpire shall be designated as indicated by Article I, except that whoie there ir.more than hve parties to the dispute, the re^tllctl^•e clause relating to the nati..ii,,lir\o the umpire >hall not be applied. The umpire shall have the .h.iding vote ,1ot an equal division.

Article 8

Expenses
The expenses of the arbitration shall be borne equally by the parties to the .li.piit,

i hi

ANNEX !>i

PROPOSITION OF rHK KLSSI.W DELliCiAl ION-

PART IV

Internation.vl Arbitration

Ch.vpter II

The l',r,iia>h-nt Court 0/ Arhitration

Article 32

(FaM of 1902)
The Powers which h;.ve recourse to arbitration sign a special act Uombrumi

which are clearly dehned the subject of the di.spute. the extent of the .irb.tr
powers as well as the amount of money wiiicli the two parties in dispute luce 1

to place nmediately at tiie distwsal of the International Bureau to cover the iir,,
exi)enses or the progress ol the arbitration.

The compromis always implies the en^.tgnnenl uf the parties to >ubiiiit 111
faith to the arbitral award.

' .)((-. (/ dncumenl^. vcji. ii, p. 875, annex, 10.
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Article 23

The litieant Powere which have reed to submit their dispute to the Permanent

f^nrt of Arbitration agree to comm cate this act inunediately after the signature of

the wwi^omis to the International Bureau, asking the latter to take the necessary measun^s

for the establishment of the arbitral inliunal.
. .u •

After the choice of the arbitrators these same Powers shall communicate their nam. >

without delay to the International Bur.MU which, for its part, is obliged to communuat.-

Tthout delay to the arbitrators named the compromis which has been signed and th.'

names of the members of the arbitral tribunal which has been established.

Add to original Article 23 after the words :
' the members of the Court are ap}X)int.d

for a term of six years. Their appointments can be renewed ', the foUowmg :
the memlRfs

of the Permanent Court of Arbitration have not the right to plead before the Court as

counsel or advocates for the States in dispute, nor to act as agents.
,t

•;

ANNEX 10

»

I'Koi'osrnoN of inii kussian delegation

PART IV

International Arbitration

CllAPTtK III

Arbitration I'wcedure

Articlk 34

The tribunal appoints its own pr.sidint.

By common agreement the umpire acts as president.

Article 3S

(Vaeu of 1902)

The parties in dispute agree to determine in advance in the compromis the languagi-

(if the arbitration procedure before the tribunal.
.

The arbitrators, agents and counsel are obhged to submit to this decision and r.ot to

employ any other than the ufficial language chosen by the Powers for the special case.

Article 41

(Wen of 1902)*

During the pleadings Xhv parties are obliged to communicate to the parties an<l the

.irbitral tribunal, directly or through the Inteniational Bureau, all their instrununts

and documents.
i . .i, 1

.\fter the meeting of the tribunal th.' latter shall immediately proceed to th<' Ui^-

.u.-ions during which the presentation of new documents or written in>trumeins lui the

p.irt ..f the parties to the dispute shall not be permitted except in the case ot actual Jurcc

majeure and of absolutely unforeseen circumstances.

.\lt(r the close of the'debates no communication of new acts or written instrumeins

rail be made.

Article 53

.\nicle 55 of the Convention of 1899 should be omitted.

' lliid.. p. 876, annexe ii. Set" anit. p. i4''
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ANNEX II'

CONVENTION I OF 19U7

PROPOSITION OF THE GERMAN DELEGATION

Amendments to the Provisions of the Hague Arbitration Convention >.,

July 29, 1899

Article 22, paragraph 4
Insert after the words ' at th<- Hague ' the words ' as soon as possible '.

Articli: 24. paragraph 6
Insert after the words ' to the Bureau ' the words ' as soon as possible '.

Article j;, new paragraph

exJnt^nnTif u "1 ll'" l^"'"^"'"*
['"'^'^ "'^V ""< "^t as delegates, agents, or adv.Kate^txctpt on behalf of the Power which appointed them members of the Court.

Article j8, revised

au,honz:rtr'^"b:fei; t''"'*'^
*'" '"«"'**^" '" '" "^"^ ^^ "^"^ '"^"-' -^'' '" ^

Article 39, paragraph 2, revision of the second sentence

shalT'l^
36*""" '*"*" '^''^''"""'•' *'''' f'"" '"^' ""• ''"'^ "1 ^''"'^^'' this conummuat,

1

New Article 40 a
Hie tribunal shall not meet until the close of the pleadings.

New A' i:cle. r£pl.\cing Articles 42 and 43
After the close of the p.cadings, the tribunal shall refuse discussion of all new p.„.,r-

TuTT *',' ''^'?}' ^^" ^6*^"'^ "' <^"""^'-'' °* the parties may call its atten oTi '
'

whirhh ,^ '.' ''^f',/'"'"'^''"'
t^"^" *"'° consideration all new papers or iouni.nt-v^hlch both parties shall agree to produce, or the production of whic^i a)ulci not b!'"' Ill

m'cZ ,A .""hmh." th^"'" T^"*",
"^""^"^•^',''^^" circumstances. The tribunal shall d. .'id.in CLse of doubt, the question of whether tliese conditions are fulfilled.

Article 49
Erase the second branch of the sentence :

' to <le,,de . . . conclude its argument.

N'liw .\rticle 51 a

a ri^olrSilrwhiT''"' 'T""
**^* '" execution thereof, the arbitral sentence shall nxa f<"nocl within which execution must be completed.

Article 57, new paragraph

the case, a> an advante to covit the .xii.^ii., > ,,f the tribunal

' Acli'S tt diicumenti, vol. ii, p. S77, ami, xe ii
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ANNEX 12
i.Roi'osi i ION ok the i-kruvian delegation

Amendment to Article 27 of the Convention of July 29, iScjy

VId to Article 27 of the Convention for the pacihc settlement of international dispute-.,

lulv 20 i89<). Article 27 bis. in these terms :

In case of dispute between two Powers, one of them may always address to the

International Bureau at The Hague a note containing a declaration that it w.-uld

be ready to submit the dispute to arbitration.
. , „ 1, .

This note shall make known bneliv the jxnnt of view of th.' Power making it

with regard to the dispute, and the claim mI up by that Power

The International Bureau must inform the other Power of the declaration which

It has received, and it should place itself at the disposition of both Powers to Jacilitat.'

any exchange of views Ix-tweeii them which may lead to the conclusion of a cumprumn,.

ANNEX 13*
I'KUl'OSniON of the CHILEAN DELECiATION

Amendment to the Pekivian Pkopusitiun*

Artkli; bis

In case a dispute, not arising from facts existing before the present Coiiveiilion, shoulc

l,r. ak out between two Powers, one of them may always address to the Int. rnation.U

Bureau at The Hague (if necessary by telegraph) a declaration making known its willing-

ness to submit the difference to arbitration.
., ^ .

, ,. „, , ,,„
The International Bureau shall at once notifv the interested Oovernment ol ttiis

declaration. It shall also send notice thereof, together with the reply made thereto, to

tilt signatory Governments to the prest nt Convention.

ANNl.X 14*

(c) Obligatory Arbitration

PROPOSITION OF THE SERBIAN DELEGATION

Dkmt of a new Article ly for the Hai.ue Convention of July 29, 1899, iok the

Pacific Settlement of Intern.\iion.\l Disputes

Article 19

Independentlv of -eneral or spc^cial treaties which at present provide or sli.i II provide

111 future for obligatory arbitration as between the contracting States, the signatory

I'.wiTs to the present Convention bind themselves to resort to arbitration and to submit

their ilisputes to the Atbitration Court at The Hague :

a For everything that concerns the interpretation or application of treaties ot coin-

iii.T.,, and conventions and agreements, under any form whatever, which are annex<d

tlur.to, as well as for all other treaties, conventions agreements conceniing the adjustment

(! economic, administrative and judicial interests.

b. 1-or evervthing that concerns the execution of pecuniary agreements, the p.i\nKiit

..i m-Umnities "or reparation for material damages between States or between a Mate and

t!ic subjects of other States, so far as the ordinary courts are not competent.

' Ibid., p. 879, ii«>n-« 1;
' Ibid., annexe i6
• Annex i .: {suf>ra).
' lliid., p. SSi, iiHiJr-r.' us.
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ANNEX I.-.

«

CONVENTrON J OF 1907

IKOI'OSITION Of THE H)RTtT,lIESE l)ELE(.., ; ION j

I KMtsi
A.MiM.MiNis ANi. Auditions to thk Convkntion koh tiii; Pacific Sei

•IK INTKHNATIONM DInPITKS OF Jui.Y i;. l^' f)

Nkw ARTICLK HEPLAriNi; Artklk i(>

n,f,!r.'."

'"^='' '""'••";,'"»< »•'"'<- .'k-nr to sul.mit t.. ;.rh.trati..n .l.lt.r. n. .s .,i , i, .n,f.mM,rr.l.,t.n^:t..thr ...t. rpr.fatt.,,, ..f fr..,.fK.s .xist.nK N'twrn, tlu. sw-nalnrs I Vwhul, n,.,y ans.. an,.,,,, th,„, an.l wl„d, ,a„ „ot !«• sHtlrd by .l.r.rt h n „ ;

'

,a ,o„, sul.,.-, f hnw.y, T to tl,. , o„.|,„on that .!,.>• ,lo not nvolvo nth.-r . , t . ,

:.'

«T ,n.lqvn.l..n,,. of ihr ,Mrt„s „, ,|„putr, or thr int.r.Ms of third I'ow.rv

Akiuli. It)(i

It 1-, „ri.l, rstoo,! that oach of thr amtrartiiiK Povvrrs has the ex. h.svc rii-ht t.. I,. -

!..,.,. wh..,h.r any -hfl. rencv wl„.h ,„av anse .nv.lvvs ,ts v.tal ,nf. r. 't . r ,m .

,

ami .,n>..,,„.„tly ,s of su. h a natur.. as to be exe.pte.l fr..r„ arb,tratl.,n
' "

Aktkii it,h

'•" '"kI' rontract,,,^ I'.nvers a^ree not to avail th.-n.>elv,.s of the prec.in the following cases :

'^

cln,le,l'!7t"7 •^""^'V'J'g
t''^' '"t'-rpretation or apphcatu.n .,f .onventions alclu.le.1 ..r to 1h' (.milu.ied and enmnerat..! below :

(a) Irtaties .if rommtrce and navigation
(6) «;<'"vent,.ms reganling th.- ,nternat>onal protection of workmen
< l.'stal telegraph (inrlu.ling w,rel..ss), an.l telepli.me cmvent.ons.

(rf) ( oiiventL.ns concerning th.' protecti.m of subniarin.^ cables. < oiivenfions concming railroa.ls.

(/) Conventions and n.l.'s .-oncrning means of preventing .oliiMon-. ,

U' I onvenlions concerning the protection of literary and artl^tK w.
J^/i)

( ..nventi.ms <:onceming industrial property (patents, tr:,.le-niark>

iiiu: ,ir!; .^

(0 ( .inventions concemin,, regulation of commercial and industrialW onv.'ntions onc.Tning m..netary an.l metric svsti>ms (weights ami
/) ( ..nv.nti.ms cmcerning recipn.cal fr.e aid to the in.iigent s,ck

simlS i;;'";!lcn;^^;"''™"°"''
'^-"^•'•""""^ <:..ncerning epi...ity, phyll.ixera

in) Conventi.ms r.'Iating t.. matters of privaf.- internati.mal law
.1) ( onv, nti.ms .-.m.-erning .ivil .,r criminal procedure
{p} I'.xtraditi.m .-.inventions.

{q) Diplomatii- ami c.in>-ular privileges.

J. Kstablislim.nt ol hmin.larv marks,
3- Di-pufes .-.inc. rnmg p.-.iiniary .hiin.s f.,r .lamai

rls-

ali'l T.i

iini|iiiii'

Ilh i-M'

,
.11]. I ..t!.

1^ r.cogmzed bv tli.' p.irties.

4. Questions relating to debt

;.s when th.- princijile ot ml.

' Ifli'. it ,1-; uiii- nh. Vol li I

- < I ^ '

-l-e aUli aiinev j;, /''•t, \i 47

1 SHI, annexe 19.
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I ANNKX !«'

l'l«)t'OSIlK)N ()| I mi; AMIKKAN liLI.lt.AllUN •

PlAN H'K OBI.ir.ATORV ArHIIKAIIoN

Akik li; I

Ihffironces of a \v^a\ natiirr or rtl.itiiiK ti> tlw inttTprtt.if.on of trcatii"~ fXi>tiim Iwtwci ii

two (ir mori' of the contrartinn Static \vlii< li in.iv arise in the futtirr, and whu li (an not

\k M-ttltil by diplomatic miaii^, ^iiaH In- ^^ubmitfoil to the IVmianent ( oiirt ot Arbitr,it:im

.•^tabli>li>-d at fUv Ha^ru*' bv tin- t'onv.iition of .I'lly H). l8f)<», sub|.it, hon, v. r. l.. tb.-

londition that they do not involve ntlur the vital mtcrtsts or in<li|K'ii(lrn(c ..r lionoiir

(if any of tlic ^aid parties, and tbat lluy do not concern the interots ot otii. r -tdcs not

parties to the dispute.

Articlk 2

Eaili signatory Power shall be the judge of whether the difference whicii may urisc

involves Its vital interests, indeix'ndencc, or honour, and c()ns((iuently is of sik li .i nature

,is to 1k> comprised among those cases winch ,ire excepted from obligatory- arbitr.itioii, ,i-

I)rovid(.'il in the preceding article.

Aktui.i-; j

In each particular case the high contracting parties (the sipiatory Powers) h.ill con( lude

,1 siMcial cumpromh (sj)ecial protocol) conformably to the constitutions or laws of the higli

rcmtracting parties (signatory Powers), dehmng clearly the subject of the dispute, the extent

of the arbitrators' p<jwers, the procedure and the details to be observod in the n- aer of

the constitution of the arbitral tribunal.

Aktklf. 4

The present convention shall Ix' ratified as speedily as possible.

The ratifications shall be deposited at The Hague.

A proiis-verbal shall be drawn up recording the receipt of each ratification, and a copy

duly cirtihed shall be sent, throUf;h the diploin.itic ch.iiintT, to all of the Powers win. h

were n presented at the International Pe.ice Cunlerciice at The Hague.

Article 5

111 tlie event of one of tie' iiigii contracting parties denouncing the present convin-

tiuii, tills denunciation would not take effe( t until a yearaftir its notiticatudi made in

wntmg to tile Netlierland Government, and by it comminicated at once to ail tlic utiier

contracting Powers.
Thi.. denunciation shall have effect only in regard to tlie notifying Powi r.
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tllijii'-!!' ( disputes Iniuan

iu'^. ut 'n good faitli in th-

ANNEX 17 >

PKOl'OSITION OF TH1-; SWEDISH DfLEClATION

Draft intended to replace Articles 14 to 19 of the Convention of Ji i.y 2,), [v
,,

Replace Articles 15 to U) by the following :

Article 15
International arbitration has for its object

States by judges of their own choice and on the b;.

Recourse t(^ arbitration imphes an engagemei.
arbitral award

Article lO
In questions of a legal nature, and esjx'ciallv in the inKrpretation or apphcatiu,, ••

inteiTiational conventions, arbitration is recognized by the signatory Powers as th, „„.-'
effective and at the same time the most equitable means of settling disputes wh,.diplomacy has failed to settle.

fe
1
"' »m .

The signatory Powers agree to resort to arbitration in the case of disputes whu li inavanse among them, and which could not be settled by diplomatic means subject how.vJrto the condition that they do not involve the %-ital interests , r independence m ,1parties in dispute. ^

Article 17
Each of th" parties in dispute is judge of whether the difference which inav an-involves It^ vital interests or independence, and consequently, is of such a natur.' a.to be e-ompn>ed aniong those cases which, according to the precedmg article, are e.xcpt,'from obligatory arbitration.

f- . f-'^-

Article i>S

The signatory Powers agree not to a^•all themselves of the exceptions contain..! ;
Article 17 111 the tollowing cases, wherein arbitration shall in all instances be obl^aton'

1. in case ot pecuniary claims for damages when the principle of indemmtv is re,' u.'ni?.v
b\ the parties in dispute.

'
'

2. In ca.se of pecuniary cIaim^ when it is a question of the interi)retati,m „r mv -

cation ul convi-ntions of every kind between the litigant parties
'

.i. In case of pecuniary claims arising from acts of war, civil war or so-called iiacir.
t^lockaile, th,- arrest of foreign,Ts or the >eizure of their property.

Article ig
The p;vce,l.ng articles do not detract Inmi gen,-ral or .~p.Tial treaties which ,,t nr,-n:

pn.vide a more extended recourse to arbitration by the signatory Powers
these P,nvers reserve to themselves the right of concluding, either befon- th, „h,v.

itective or later, ne\v_ agreements, general or private, with a vi, w t-

>es which they may consider it po^-iMc t

articlis Deconie
extending obligatory a bitration to a
submit to it.

ANNEX 18 2

I'Kdi'usinoN III- r;n iik.vzh.ian i)i:i.:..;ATr(iN'

.\MH.M)MI..M 10 ArtILI.L 10 Ul- IIIK Co.NVKNTION ,.1. JtlV 2<), I,Sl),,

I. In questions where they do n,.t rea. h an agre,iii,nt bv .liplomatic nira,,. ,,r thr,.ii.
goo,l ..ihces and mediation, il these questions do not aHect the in.lep.ndenc,. t,Tnt,Ti
integrity ,r vital interests of th,' parties, tiieir institutions oriiit,Tnal Lw-, <t th,' ir:!,T,-i

' .-frf.s el Jocum.nls. vol. .,, p, SS5, ami,xe 12. ' It>,d., p. .SSf., „««,»,- 2j

:sms-''^.llig^rSii^9im^\^Tf^7mf
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'
of third Powers, the signatory Powers bind themselves to rescjrt to arbitration before

I the Permanent Court at The Hague, or if they prefer, through the nomination of arbi-

? trators of their choice.

i 2 It is understood that the signatory Powers alway> reserve the nght not to resort

to arbitration until after good offices and mediation if they are willing to resort to the

latter methods of conciUation first.
, , ,

3. In disputes relatmg to inhabited territories, recourse shall not be had to arbitra

1 except with the prior consent of the peoples interested in the decision.

4" Each interestecl party shall decide finally whether the dispute involves

pendence, territorial integrity, vital interests or mstitutions.

its inde-

.\NNEX 19*

UECL.^KATION OF THE DELEGATION FROM THE DOMINICAN KEPUIiLIC

Whereas, at the Third International American Conference held at the City of Rio

de J.mtiro, it was decided by the delegations attending, representing nineteen signatory

Powers, among which was the Dominican Republic, to ratify their adhesion to the prin-

ciple of arbitration, and, in the intere>t of promoting the growth and realization of so

high an ideal, and of making it a matter of practice among all States, to recommend

to the said signatory Powers that they instruct their representatives to the Second Hague

Conference to endeavour to collaborate in the making of a general convention of arbitra-

tion which should become thereby a bond of brotherhood and concord, antl the rule of

conduct for all civihzed nations ;

Whereas, for the realization of so high and humanitarian an idea, which is the ideal

of international justice and the aspiration of all men of high intentions, it is necissary

tu give to arbitration the greatest scope, so that it may include all differences which miglit

arise among States, the solution of which could with difficulty be reached by diplomatic

means,—which implies necessarily that arbitration should be obligatory in all case^ of

diffiTinces or disputes between two or more Sta'es
;

In the face of the actual facts and difficulties which lead to the behef that so great

an ideal is not practical at this time, anil anticipating the day when all nations, liarmo-

niziIl^, their different interests to accord with the highest interests of humanity and real

civiliz.ition of the world, shall agree upon the means of realizing such an aspiration, the

dtleRation from the Dominican Republic expresses its desire for unrestrictt d inteniationa!

obligatory arbitration

ANNEX 20 2

DECLAKAriON OF THE DANISH DELEGATION

Since the First Peace Conference the Danish Government, ir by .Article m ol

the Convention of July jg, 1899, for the pacific settlement of in' .onal disputes, ha-

MincluJtd obligatory arbitration conventions with the foUowiiiL, jWiTs, to wit : tlie

Nitherlands, Russia, Belgium, France, Great Britain, Spain, Italy, .nd Portui^al.

In the conventions of February 12, 1904, with the Netherland-^. Pecembir 10, 1003,

with Italy, and March 20, 1907. with Portuf;al. absolutely no reservation w.is ni.ule with

reuarJ to the matters of dispute which should be subniitte<l to arbitr.ilioii.

The text of the convention with the Netherlands provido in brut :

' tlie hii;li con-

tr.Kting parties bind themselves to submit to the Permanent durt "i .Xrbitration all

diflrrences and all disputes between them which may not ti.ive been Mttled by dijilo-

DiatK means', and tiie text of the conventions with It.ilv and l'..rtUi^,il -ays :

' The high

contrai tiiiu parties bind themselves to submit to arbitration ,ill diffen'nces of whatever

Ibiil., p. SS6, uniu iv 24. Ibni., p SS;, ,1)111, .vc .

i :
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M

character which may arise between them ind which may not be settled by diploma-::
means.'

These last two conventions also contan: the following provision regarding the n]x,;,|
cotnpromis to be signed in advance of the arbitration :

' if there is no special comproii.
the arbitrators shall pass judgement upon the basis of the claims formulated by tlu t a

parties.'

The N herland Government, by the conclusions of these conventions, ha.- -n;r
ciently set lorth its point of view and its desires in this matter, and the Danisl, ,i, ;,

gation has the honour to call the attention of the subcommission to the texts abovi cit-
'

li

ANNEX 211

'U)i

h

'
!

PROPOSITION OF THE SWISS DELEGATION:

MODIFIC.MIONS OF THE CONVENTION OF JULV 29, 1899, FOR THE PACIFIC SETTLI M£N:

OF International Disputes

Article i6

Adopt the addition of paragraph 2 as proposed by tlie delegation from .\u-tru-/i.. —1.-7 I .i_ .. r ;__^:_ 4 j;pgcj(jn of August <).

."xaopt tne audition ot paragrapti 2 as proposed by tli

Hungary (proces-verbal of the committee of examination A,

Article 16 a

The signatory Powers declare that treaty provisions concernmg matters eniinnr.ii.(i
below appear to be particularly suitable for submission to obhgatory arbitration, arbi-

tration treaties and arbitration clauses in treaties akeady concluded, or to be conciuika,
bemg reserved .

1. Commerce and navigation.
2. International protection of workmen.

Posts, telegraphs, and telephones.
Protection of submarine cables.
Railroads.

Means of preventing collisions at sea.
Protection of literary and artistic works.
Industrial property.

,
Regulation of industrial and commercial companies.

:o. M(iney, weights, and measures.
II. Rtciprocal free aid for the indigent sick.

Epidemics, epizooty, etc.

Pnvate international law.

Civil .ind criminal procedure.
15. Extradition.

l(). Diploniatic and consular privileges
etc., etc.

-Article 16 h

The signatory Powers which would be willing, under reciprocal condition^. to .urqt
oblig.itory arbitration for all or a part of the above-named matters, shall send nntii
of these matter> through the International Bureau established at The Hague to t!ir it! r

signatory Powers of the present Convention.
Obligatory arbitration shall W established for one signatory Power witli \\x.^u\ \o

another ar. ^(<(ln and so far as these Powers shall have given notice of their adnption ul

the same matters appearing in the list in Article i() a.

3-

4
5-

6.

7-

8.

9-

12.

1.3

14-

' Acle^ el documents, vol. ii p. SHH, annexe J7. ' See also .innex a, pi>-,l, p 4;,-
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Indepcndfntly of the general or special treatie> which now provide obligatory recourse

,n .rbitratioP for the signatory Powers, and independently of the obUgation of Articles lO u

TJTb the aid Power:, reserve the right to conclude either before the ratihcation ot

?hii act or later new agreements, general or private, with a view to extending obligatory

-rbitration to all other cases which they deem it possible to submit to it.

iii';;

ANNEX 22

»

1>K' POSITION OF rill-: SWISS UKLEGATION

-

sigiiati

MODIHCATIONS OF THE CONVENTION or JlLV Zq. 1899, FOR TllK PACIFIC Si TTLFMENr

or International Disputes

(Kevi^iun)

Article i<)

Adopt the addition of paragraph 2 as proposed by the tUlrgation from Au^tria-i^ungary

(pmh-verbal ot th;" committee of examination A, session of August 0).

Artk i.i; 16 a

Indep<'n.lentlv of the general or special treatK- which ikjw provide or shall provide

in the fiitur.' for obligatorv arbitration betwrrn the ccmtracting States, the signatory

Powers to the present Convention which, mukr reciprocal conditions, would be wnlling

to iccep' obligatory arbitral for all or any one of the matters enumerated below,

shall uiak<' known "their decision through the Netherland Government to the other

l'ower> to the prt'^cnt Convention ;

Commerce and navigation.

International protection of workmen.

Posts, telegraphs and telephones.

Protection of submarine cables.

Railroads.

Me.ms of preventing collisions at sea.

Protection of literary and arti>tic works.

Industrial propiTtv.

Regulation of industriai and commercia' companies.

Monev, weights, and measures.

Reciprocal free aid for the indigent sick.

Epidemics, epizooty, etc.

Private international law.

Civil and criminal procedure.

Extradition.

Diplomatic and consular privileges,

etc., eic.

<)blij;.itorv .irbitr.ition shall be established for om
another as soon and so far as these Powi^s shall have

tlif same inatter> api>earing in the above li>t.

.V

4-

5-

ii.

7-

.s.

9-

lo.

II.

12.

14-

i.S-

It).

>ignatory Power with nc.ir'l !•

given notice of their ,ido]v.:,in of

Article ih h

ind arbitr.ition clauses in tieatie> ah.\rbitr.ilion treatie

coiuiuded :-hall be reserved.

' .L/is it Jotununti, vol. 11, p. SSy, unmii .!S.

id\- concliKled or to be

' Sec .ilso .inne.-; 21. unit
,
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ANNEX 2.3

»

CONVENTION I OF 1{K)7

PROI'OSITIOX OF THE BRITISH DELEGATION

2

New Articles to be added to the Convention of July 29, 1S99

Article 16 <j

the'foflo'iSrcSef
'"' """"'''' ''''' ""'' ''^ '"^'^ themselves of the prechng ar.„l,

,,

"
""irCustrrS.*''

interpretation of treaty provisions relating to:

(6) Measurement of vessels.

S rS'n^
Of foreigners and nationals as to taxation and impost.,W Kight of foreigners to acquire and hold property

below:
'^ ^^"«™'"g 'he interpretation or applica^^o/ of the conventions 1,-.,;

(a) Conventions regarding the international protection of workmen
(6) Conventions concerning railroads

>^orKmtn.

(c) Conventions and rules concerning means of preventing collisions at „•»
rf) Conventions concerning the protection of hterary and^a^ti tic^^rt

ill r !
^^'"'ceming monetary and metric systems (weights and m, . nr

f s.nT""""'
^°"«:""i"g ^^^ciprocal free aid to the indT|ent sick

'

simSr'SK""""''"^' '°"^^"^'°"^ ^°"-™"S epizooty. Wlloxera, a.., .h.

IS Snv^nt'ln"'
''''''"^- ''^

'"^V"' °^ P"^^*^ international law.
;) Conventions concerning civil or criminal procedure

.. r^co^li^^ed'brth'T'rL^.'^"""^
^'""^ ''' """^^"' ^'^^ ^^^ P--P'^- of "- -•v

Article 16 6

Article iOc

ANNE.X 243

l-KOPOSniOX OF THI-: HtUTISH nEl.EG.\TION4

New Articlks 10 be added tc. the Oonve.ntion of JrLv 29, iSu;

(Revision)

Article ib a

conc^t'rniHg
!' "'"'^"'^^''"K P'"-""^ ^P^^'« «" ='"bm,t to arbitration without resc>^^•e aisp.u...-

""•

'"rTSS" St"""''""
°' '"'"^' '"'^""""^ ^""""""8 'he follow,,,. n,.tta-

2. Measuroni.-nt of vessels.

3- Wages and estates of ileceased >eanien.

. 1 . M, annexe jj, s,.,. als.i annexes 2j, 5,,/,ra, and 29, />.-.', V- 4--
.

i'vi"»'.

"-»«?/•
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4. Equality of foreigners and nationals as to taxation and imposts.

5. Right of foreigners to acquire and hold property.

6. International protection of workmen.

7. Means of preventing collisions at sea.

8. Protection of literary and artistic works.

9. Regulation of commercial and industrial societies.

10. Monetary systems ; weights and measures.

11. Reciprocal free aid for the indigent sick.

12. Sanitary regulations.

13. Regulations concerning epizooty, phylloxera) and other similar pestilences.

14. Private international law.

15. Civil or fommcrcial procedure.

B. Pecuniary claims for damages when the principle of indemnity is recognized by

the parties.

Article 16 b

It is understood that the stipulations providing for obligatory arbitration under

special conditions which appear in treaties already concluded or to be concluded, shall

remain in force.
Article 16 c

Article 16 a does not apply to disputes concerning pro\-isions of treaties regarding

the enjoyment and exercise of extraterritorial rights.

ANNEX 251

PROPOSITION Ol- IHK POHTUGfESE DELEG.\TION 2

Amendments and Additions to the Convention for the P.\riFic Settlement

OF Intern.\tional Disputes

(Revision)

New Article replacing Article i6

The high contracting parties agree to submit to arbitration differences of a lii:al

nature, and especially those relating to the interpretation of treaties existing between

thf signatory Powers, which mav arise among them and which can not be settled by

aircct diplomatic negotiation, subject however to the condition that they do not involve

eiilxr the vital interests or independence of the parties in dispute.

.\RTICLE I() a

It is understood that each of the contracting Powers has the exclusive nght to deter-

mine whether any difference which may arise involves its vital interests or independence

ami consequently is of such a nature as to be exrep.cd fiom arbitration.

Article i6 b

The high contracting parties agree to submit to arbitration without resene di.sputes

cciiicerning

:

i r >. • u- .

A. Interpretation and application of treaty provistons concerning the toUowmg subjects :

1. Customs tariffs.

2. Taxes against vessels (dock charRes, lighthouse and pilot dues), s..,\age

charges and itaxes imposed in case of damage or shipwreck.

3. Measurement of vessels.

^. Equality of foreigners and nationals as to taxation and imposts.

' Acta et docunietils, vol. u, p. S9;, annexe ,14 ^ff '1'" ann'.-x I5,a«/f, p. 47-.
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Iib..r^I,yrnf.f'fn*!!
"' '"•«'R".^''-1 1" pursue commerce and business, to pram

'•n ,ir.

t).

7-

8.

9-

10.

II.

12.

13-

KiRht of foreigntTs to acquire and hold property
International protection of workmen.
Moans of preventing collisions at sea.
Protection of literary and artistic works.
Patents, trade-marks, and trade names.
Regulation of commercial and industrial companies

li?mrn7i'^f
''"'' ,^"^^^': '*"'' measures

;
geodetic questions.

repatnaS,^
'" "" '" "'^'

'

' ''^^"' ''^^ -^"nvcntions provM,,,

14. Emigration.
15. Sanitary regulations.

i^. Civil or criminal procedure,

t, rnlor'ier-'"^
"^ "" ''"""''•^'"'•^^ '^^''' ^.V a treaty when it does not concen, iniu

the 'panics
"'"'-' ''•""" *'"" '''""'^'" '''"^" "'^ P""^'P''' "f '"<l^™n,ty is recogn,/

1^. Contract debts.

H' , ,.

blt,-i

m[\ 1

,

i^' i

f['
1
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ANNEX 2(i'

NOTJ-; (IF ,11s i:.\( i:i,i.i:n,v .\1K .\SSI:k, CONTKRNINC. I.Vn;H.\A|IONA|. OliI.lG\ln|.N
.M<HirR.\riON

It seems to me t„ t„llou- from the .hscus.ions in the committee of examin.tmn ,i .

^ilrs;;v;rj™ «:r'^,tlirsL;:-;:-.s™- " »=-- -
b.. wh?. ?.'"* *0'"'; '"t^'["^'<'«nal arbitration is .iestined in cases between M it,

.

w>th'r!'fm.;!re'l^r'l"V^
'!" ""^'"P«';"'"" "'f a convention, this interpretation „ ,n,r

In o her word., the arbitral tnb,,nal cannot render an award v Ich is I,-, dlv l.P. i,,,^-

Accor ',n;:\'>'M '"''V^
'^'!" T "^'''""^"' tribunals (am /./,.^/W«'/.'Accordini; t.. tins idea of arbitration, it could not be applied except in , ,„ , wh v

treiie;;"''try;:\'^i:rl;;;if:r- ^^^^ £- - ^'-- «-- --• --^

makeJdiZ'on!;),; "'T'^'"'' f"
'''^'"'^^i^'' '"'^veen treaty provisions in which ..,. s,„.

.mK to 1^1 :;;/'" ^'^''''' "^ "" '--''"-""'^ and thus,, in wh,. h n .,..,,.>nl> to .u. k!„d foi,,. to ,vrt,.,n provisions contained in the ( onvention. With „ ,,,rd

' .j.l, . ,t ,/,„ l,»„,il,, V..1 11. p. .„,;. ,„,„,,, ,,
See the .irbitral ,l«i.,ion in the ease ol the ' Pious Tund of the Calilornia. '.

,^BB«^-«
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1 to the latter, the State (or its Government) has fulfilled the duty which falls upon it by

virtue of the treaty, as soon as the provision in question has been given the force of law

in the manner prescribed in the State's constitution (either by ratification of the treaty

itself, after parliamentary [in the United Stales, congressional! approval, where it is

reiiuiriil, or by the insertion of the treaty provisions in a national law).

The interpretation of these i)rovisions, thus becon^- an integral part of the national

lti,'islation, is within the jurisdiction of the national tribunals.

Lt mi take as an example a rase governed by a treaty of private international law.

With n :,'ard to an action of divorce the tribunal, acliui; in accord with the Convention

tl^dl, interpreted a clause of the Convention in a certain way.

In another divorce case the tribunal of anntliti contrai tin^' State gave a different

inti rpretation to the same clause.

It is clear that in a situation such as I have just set forth there is no place for inter-

national arbitration. An arbitral decision could not destroy the force of the decision

ot a national ju<lge in an individual case ; and, as has been said, arbitration could not.

Ill the s;ime situation, be invoked to give to the provision in (juestion an official inter-

pretation to have the force of law in the future.

.\ccording to the other idea developed in the committee, international arbitration has

ior its iletinite purpose legislation for the future, in the sense that judgements are con-

-iil'Ted as the complement of the treaties themselves. Nothing then is against resort

to arbitration with reganf to a dispute in which a judgement has been entered, even in

a iDurt of last resort, under the national judicial system. While respecting this decision

III the special case in question, the arbitrators in some measure take the place of llie

ciintracting parties themselves, completing the t (invention by their judgement, which.

m truth, has the force of an additional protocol.

I do not in any way fail to recognize the usefulness of such an application of inter-

national irbitration ; I behave especially that in the case of the unions which have not

Vet introtluced obligatory arbitration, it would be marked progress.

But it seems to me clear that where it is a question of introducing universal obligatorx-

arbitration into international law for the first time, without the reservation as to vital

mt. rests or national honour, we should be content with an arbitration of the more restricted

-enpe, first above set forth.

This will not prevent Statis from concluding special conventions for the organization

of a more effective and radii al form of international arbitration. When the question of

avoiding difficulties which maj- result from the differing interpretations of the same Con-
vention bv the courts of the different ccmtracting States arises, then especially can the

n.w Permanent Court of .Arbitration render great -irvice as a court of appeal or a court

ol regulation.

There already exists an international court intended to ensure the unifonn interpre-

tation of a convention ; that is the Central Commission for the Navigation of the Khiiie,

established by the Acts of Navigation of 1831 and i8(kH. It passes as a court of last

resort upon differences arising out of the general regulations concerning the navigation
of the Rhine.'

To return to the question of the nature of cibligatory arbitration to be introduced
by the Convention, I believe that the explanation proposed by the subcomniitter to lie

in.serted in the proces-verhat would remove any cloubt in this connexion, esiiec i.ill\' if a
slisht change were made in the last part of the phrase.

Insteail of saying, ' with the intention of excluding from the operation of I'lijigatory

arbitration the treaties in qu('sti<in, so l.ir as tliev refer to provisions of which the inteqire-

tation ,ind application in case of dispute are within the jurisdiction of national courts'
(which might still cause misundcrstamiing), it would pt>rhaps be preferable to say :

' with
the intention of excluding from the o|)eration of obligatorj- arbitration treaty provisions

' I'.stept tor ttie .strange provision, wliicli iliiniiiiilus tin- v.iIik'

the p.irtv v.-luch loses in tlie lirst instance lia.s tin- ni;ht to clioosc a:

oi the in-titiition. proviiling th:it

,1 court ol aj'pe.il either the com-
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intended to form part of national legislation of which the interpretation and api>Iic .itiun

conseauently, in case of dispute, are within the juristliction of national courts.'

It nas been proposed to indicate here that this restriction do^-s not concern (li^imti ,

between individuals, but such an amendment does not seem to me worthy cil r.(,,n,

mendation, since lo treaty previsions m question may also be of a ptital di.iricirr

In this case it is i.ot a question of a dispute U-tween individuals.

I beg to observe in closing that in this note I have presented only my personal opiiiiyn

.1 !h '

\
y'

\%

•\ !

ANNKX 27'
I'Koi'osirioN OF I Hi: AMi:i<KAN i)Ki.i;(;.vnoN*

Plan for Ohi.k.aiorv Arhitration

(New draft of AutjiiNt Hi, l<)07)

Articlk I

Differences of a legal nature or relating to the interpretation of treaties existing Im l

two or more of the contracting States wlucli niav arise in the future, and wIik

not be settled liy diplomatic nie.ins, shall l)e submitted to arbitration, subject, lio'

to the condition that they do not

honour of any i)l tin- said parties,

States not parties to the dispute.

involve either the vital interests or inde[>eiiili ik

and that they do not concern the interests ci| >

.Xrticlk .'

Kacll signatory Power shall be the judgr i>f whether the ditferencr wlili li ni,i\

involves its vital interests. inde|Hnden< (', or lioiimir, and conse(iuentlv is of >\\i.\\ ,i ii,

as to be comprised .iniong those cases which are excepted from oblig.itorv arbit,r.itiu

provided in the preceding article.

Uirn

\' r,

r nr

MhiT

.iri-i

lliirr

ill, 1-

.\RTICLE J

Kach of the signatory Powers agrees not to avail itself of the provision- ni th'

preceding article in such of the following cases as shall be enumerated in its ratitic itiin

of this Convention, and which shall also be enumerated in the ratihcations of ev. rv^ihir

Power with which differences may arise ; and each of the signatory Powers m.iy i \trii 1

this agreement to any or all cases named in its ratification to all other signatorv Powcr-

or may limit it to those which it may sjx'cify in its ratification.

1. Disputes concerning the interpretation of treaty provisions relating to :

(a) Customs tariffs.

(b) .Measurement of ve>sels.

(i) Equality of foreigners and nationals as to taxation and impost-.
(rf) Right of foreigners to acquire and hold property.

2. Dispute- 1oncerning the interpretation or application of the conventions enuiiii r.it. I

below :

(a) Conventions concerning the international protection of workmen.
(h) Conventions concerning railroads.

(() Convention- and rules concerning meansof preventingcoUisions of ves-d- at m a

(d) Conventions concerning the protection of literary and artistic work-:.

(e) Conventions concerning the regulation of commercial and indii-tri.il i uni-

panics.

(/) (Onvention- coniiriiing monetary and metric systems (weights and iiir.i-iiri-l,

is,) Conventions concerning reciprocal fn-e aid to the indigent sic:k.

[h) Sanitary conventioi.s, conventions concerning epizooty, phylloxera, mv\ 'itlur

similar pestilences.

* Actf^ :t ductimfnt ., \<!l li, p. H<vi;, annexe \-j,

' Sec .ilso aiiitcv \<\ an''
,
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(i) Conventions relating to matters of private international law.

()) Conventions concerning; civil or criminal procedure.

J.
Disputes concerninR jx'cuniary claims for damages, when the princii)le of indemnity

b recognized by the parties.

Articli: 4

In each particular cas«' the signatory Powers shall conclude a special act {compromis)

(onfurmably to the res|X'(tive constitutions or laws of the signatory Powers defining

clearly the subject of the dispute, the extent of the arbitrators' powers, the procedure

and the <letails to be observed in the matter of the constitution of the arbitral tribunal.

Article 5

It is understocKl that stipidations providinR for obliKatory arbitration under special

comlitions, which apjiear in treaties already concluded or to Ix- concluded, shall rerr.ain

in force.

.\RTin.K t)

The i)rovisions of Article j can in no case be relied upon when the question concerns

the int<Tpretation or application of extraterritorial rights.

Article 7

The present Convention shall be ratified as speedily as possible.

Ihe ratifications shall Ix- deposited at The Hague.
rhe ratification of each signatory Power shall sjx-cify the cases enumerateil in Article ,z

wherein the ratifying Power will not avail itself of the provisions of Article 2 ; and it shall

specify also with each of the other Powers the agreement provi(le<t by .Article 3 is m.idr

with regard to each of the cases sixcitied.

.\ proccs-vi'rhal shall be drawn up n'conliiig the receipt of each ratification, and a copy

ihily certified shall be sent, through the diplomatic channel, to all of the Powers which

Wire reiiresented at the International Peace Conference at The Hague. A signatory

Power may at any time deposit new ratifications including additional cases enumerated

m .\rticle j.

.Article 8

Each of the high contracting Powers shall have the right to denounce the Convention.

T!ii^ denunciation may involve either the total withdrawal of the denouncing Power
from the Conveition or the withdrawal with regard to a single Power designated by the

denouncing Power.
This denunciation may also be made with regard to one or several of the cases enumerated

in .\rticle 3.

rile Convention shall continue to exist to the extent to which it has not been denouiu ed.

The denunciation, whether in whole or in part, shall not take effect until six months
aftiT notification thereof in writing to the Xetherland Government, and by it ciimmuni-

c.itiil at once to all the other contracting Powers.

1 '

'i i ! i

iflir

ANNEX 2S>

I'Korosiru^N ok ihk dklkh.vhon oi- .Msrui.x.mNc.ARYi

Resolution rel.\ting to Ohlu,.\torv Arbitr.\tion

To-day .ve have gathered for the sixth meeting of the committee
discuss the question of obligatory arbitration, a question which stirs ..

' A,u - ,1 JiHiiiiicnts. vol. ii. p. c)(ii, tinnexf jS.

^ Sic also ;bkl . pp. gii, gn. annt fin 4i, 45

examination to

above all others.

)f thf olution'
. _ . j.|.. ,__. ,.,. ..„„,.,,. .,., .,, '1 licsr .iHHCViS were rtvi-.hins

(iml)o.linl in the aliove annex. These reilralts made nn ri-.il change in tht- ti?xt of the risolulion other

than to hniit the subject-matter to Ik- refcrrcil to the various tlovurnmrnun ;u limit tile subject-matter to be relerreil to tlie various iiov
oi oDlig.itnry arliitration to certain international conventions-
m.ikiiit: ^t cover the general subject of ' the (juestion of obhRatory
tile ri|,.)rt, tint,

. v 41S.

I 1 ^

lit-, for -tiulv to the application

or parts of conventions'—instead ot

arbitr.ition '. .1iib.iv 4; is (juoteil in

1'
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f



' ii'

4R4 CONVENTION I Ol" l!H»7

^' M ) -

I 1

.1 M

VliU.

t f

11

1'

\ 1

.11;!

-Ill

I 1 rt:i r.

ll .liv, r-

11^

ii-n

anil which, .iniotif,' all, srerns to inc to bf in truth thi- only ([Ufsfion which proMi,
that we tind a solution thereof, however unsatisfactory—can impress the.issoniblv "twin.
We are a part with the real character of a pt-ace conferenci . Then, too, in dcvotirii; l.,r.

hours to the stu<ly of this problem, as we have done, we have certainly not fritter,-,! ,iw,i

our time, and our efforts have not been entirely us<-less labour.
The energy which we have devoted to this subject, the care which we h.iv,

to ixamiiie it from all sides, the hit;h plane upon which we have exchinKcl our
in this connexion, all jx-miit us to rciHjrt very exactly upon the nature and sdin,
problem with which we are concerned.

Our eminent president has pr.ils,' 1 these ilisiussions bv saying that ther,' u,i. :.

iiilellectual pleasure in listening to . m, and I. (or niv part, am imbue,! with tli. -,11

idea. Our president has very prop. liy stated also that this ihscussion has in -,.111, ,.

ami some measure alre.idy produced positive results. For I beli(\e I may .11

term to the statement of a well-considered intention on the part of most of our ,

,

to .iccept the princii)le of obliKatcry arbitration. I shall also consiiler ;.s ,1

re-ult till' conviction which we have reached in this same discussion that oiiK
cii, ^'orles of international treaties, or certain parts of these treaties, are, in cax
h'enie of opinion, capable of Ixinj; submitted to obligatory arbitration. Finallv w,
consider as the fruit of our lal>ours the verv fact that we have been able to „, the
culties both of a legal and esi^cially of a technical character, which are opivKe.l ti, ti,

a,' )ption l)v the Cmf.rence itself of the subjects which may, without ftirth.r p^tri
be the subject ,)f a provision for obligatory arbitration.

It i> with regard to this latter |K)int that I desir,' t,i make a further expl.in.iti
With this in mind I stop tirst, for ,1 'noment, n\\m a (|uestion of prime ini|

win, ll may seem to be simply ,1 (piotion of form, oi plirasinlogy, but which, l,i

a little mori' closely, is indee,| ,if the esseine, and seems to me on niore than mi,
lead to a conclusion.

In ex.imining questions to si'e whether they are cap.ibl.' or not of being tii,

of an arbitration convention we are unanimous in dividing them into two 111,1111

diff,'rence> of a political nature which ne.cssarilv are omitted from a general .irhitr itmr,

clause, and disputes r>f a legal character, the nature of which on the contrary is not .

in ,iny w.iy to res,Tt to arbitration.
Now, among the latter w,' are accustomed to distinguish to some extiiit 1

di>l)Ute> outside th<- treaty provisions (legal (|uestions) and thiwe which concern il

pretation or application of international treaties. This customary distiiictMn
I .idinii, an,l which has beome a part of the draft presenteil by the I'(>rtUL;iie~,
tioii, s.enis to me, however, hardly e.xact, or at least inconii)!ete, and by >inip!v
tlir,)ugli the list of tre.ities .ind i-onventioiis which according to the Fortugu,-,
>ili,>n shou!,! be submitted without reserve to obligatory arbitration, w,- in,i\- 1 .,-

p>ri;,ive that ,li>putes might arise concerning these international agreements, h, .irii.,'

the greater niunbir of cases not a legal ch.iracter, but an ahnost e.\(-hisiv,lv t, rlini.

character.

It seems to nif that three con,-hi<i,iii follow from thi-, st.itenieiit :

'I'l*-'-^

), tUVf"

wliv'n

I'iiiiiiin,

pr..!-

/': U

I. 1 111- necessity for I'lon- exact phraseology.
J. I'll,' incompetence, not from a l.g.il iM)int of view, but, if I may vriitnr,' t"

i-xpress It thus, from a ti-cliimal point of vii-w. of the I'ermanent Court of .Arhitr.iti-r
both of the in-.titution ajnailv bearing this name, and of that other wliicli it i-- int.n.l, .:

to create, to pass upon ,li>putes of an essentially technical character and r. iimrinL;
consequently special kii,>\vli-,lt;,' and abilities.

.3. rile incomix-tenci' for the same reason of the Conference its,'lf to ,l,t, rn:ine

which of the conventions listed in the Portuguese plan would, in case ,.f di-i ute.

lend themselves either in whole or in part to obligatory arbitration, with,!:! m.r-
tioning fh,' fact that the Conference would have had barely tune en,iiii;li t,. in.ilce

a conscientious stuih- of so delicate .1 matter.
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Do not think, gentli'mi-n. that in the courso of my argijmint I am Ua<ling to the >t,iti-

nicnt ; WVll, since 'he Cond-runre lacks the necessary pov/vr and ability to deciile tins

prubkm, let us k.vc it up !

riiis conclusion would |H'rhaps be logical, hut tliiro is another which, without l«-m^'

lopcal. I believe coincides mu( h In-tter with the sent;m,r>ts of all of us.

In my view the m<)->t desirable course under the <'ircumstances which I h.ive >t,it.

d

wciuld be for the Conference to adopt .1 ri-s<ilution b.ised Ufxin the fiillnwiiij; idea^ :

After having considered this subject with all the attention wliK h it de-,irve>, the

< "iiten'nce can state that there exists within the limits which are --till to Iw 1 liarly ;md
.li:^tin(tly fixed, certain matters wlii<li. in c.i>e of dispute, mav !«• recimretl tcj hi- siih-

mitttil to arbitration without reserve. Tlii- niethcMl of settlement apj" ars to n ( oiiiiiirnd

itself ()articularly for disputes arising from a dilference of opinion as to the interpnta-

tiun "r application of (iTtam international conventions—or parts of conventions whi( h

minlit lie taken from the list ap]>eanng in thi' proinisition of the Portuguese deleg.ition.

Now, the matters in (juestion li.ivinK tor tlie greater part a more or l< ss technual

character, we could scarcely avoid a preliminarv examination before deteniiining which
cases, iiixm occasion, might be included within the domain of obligatory arbitration in

tile future. It is evident that the ("onferenie is not competent to go ahead in tins m.itter

vitli a full knowledge of all the details which it must consider ; such a task should on
the contrary be undert.iken by experts versed in the matters in question.

Inder tlifsi' circumstances the Conference hands over to the (ioverniinnts them-
selves the iluty of taking in hand this preparatory work with a view to reachint; an inter-

natienal agreement sanctioning, within the limits wliuli they consider wise, the principle

ncDgiiized by the Conference.

I'o make evident how imjiortant the Conference considtrs it that the resolution should

not become a dead letter, but that it should, on the 1 contrary, be put into practice as soon
.i- [Xissible, it would perhap:. be well to tietermine in the resolution itself a certain period

i'lr the resfK-ctive Governments to study the mattir in iiuestiun, after which the Powers
sli'iiild communicate with each other through the Koyal Netherland Government with a

\i( w to reaching a solution of the problem.

1 have tried to formulate the resolution which I propose to you, and I beg to submit
the following text for your consideration, making every reservation as to matters of phrase-

oli'i;y :

Kesoh-tton

After having conscientiously weighed the question of arbitration, the Conference
lias finally come to the conclusion that certain matters, carefully specified, are sus-

ceptible of submission t(^ obligatory arbitration without any restriction, and that

those which lend themselves particularly to this method of settlement are disputes

regarding the interpretation or application of certain international conventions—or

parts of conventions—apjx'aring among those which arc contained in the pn<positinii

of the Portuguese delegation.

Most of the matters in (juestion being more or less technical in character. an\
decision as to the extent to which and the conditions under which obligatory recourse

to arbitration might here be intnxluced, should, however, be preceded by such study
as is beyond the competence of the Conference and can be entrusted only to experts,

inasmuch as it requires special knowledge and experience. The Conference, tlure-

lore, invites the Governments after the close of the Hague meeting to submit the

question of obligatory arbitration to ,1 serious examination and profound studw
This study must be completed by the —— , at which time the Pnwirs rcjiresented at

the Second Hague Conference shall notify each other through the Koyal Netherland
Government of the matters which they are willing to include in a stipulation regarding

ol)lig.itory arbitration.

I need not add that the plan as it appears to me could not be accepted unless sup-
!>erted by the votes of all, or nearly .ill, of the delegates.

''Hi
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I lu' ri-N..lution wliidi I Nk t" pr<>|K»f to you would Kuaranf.r t.i a r.rt.iii. ,xt,..the .ippluation of ol)liKalory arbitration to thf rnatt.Ts under disrusj-um it vm nM •

the •...nir iinu' tak. into .urount the v.ry proix'r Mrupl.s whuli th.- .Iimusmoi, ,,i n,suhj.rf has ..roUM.I in llic minds of many of our .oll.aKu.s, .,n.l hv ordmnK a pr. I,i;,„
,.'

study of th,' t.rinical side of th.' .|u.stlon, it would ensure in th.- .'n.! an .wi, ,'i".
a thoughtful and practual . hara.t.r.

ANNKX 20 1

I'KorosiiroN OF ihk hkiiisii dfiicathin i

Nl W .\KII(I,t> TO 111. ADDH) TO TIIK CoNVtNTION OF .[ll V ^1,, |,Si,,,

(Third revision of tlu' projH)sition)

ARTUI I III

niff.TPnc.-s of a l.'Ral nature, and ,~iH<iallv .pu'stions r.latinj; to the int. 11.1, . ,1 •

o tr.ati.s ..xistinK b.tw..,.n two or more of th.' ,ontra.tin« Stat.s whi. h nii\ ,11., ^

th.- futur.'. an.l whuh .an not !>.' s.ttl.'.l l.v .liplomati.- m.ans. shall \h- -ubuuu..'
arbitration. subi.'Ct. iDW.'Vvr. t.. th.- .im.lition that thev <io n..t involvv citli, r .|, u-
iiit.rists or ind.'iH'nd.nc- ..r h.mour of anv of th.' sai.l Stat.s. and that th. •. ,|.. • •

ron.frn tlu' inti-n'st- of .ith.r States not parties to the .lisput.v

Artklk li>a

Ka. h ..f the si^nat.iry I'..wers shall hav the ri>;ht to .l.t.rmin.' wh.th.r th. .Int. ,.

wliHli may aris.- involv.s ,t> vital luten-sts. ind. [Mnd.'n.e, or h.m.mr an.l , ,,m-, ,|.., •

IS of swh a natur.' as t.. !). , omprised amon^ thos.' eases which accorduiL' to th. |,r./..'i.
artiele are exeeptrd fr.mi obli^at.iry arbitration.

Artk lf: lb h

The lii^;h ...iilraetinj.; Powers reeofjnize that in , ertain .lisputes iinivi.l.l I

Artiele It) tli.r. ar.' r.a.s.ms f.,r nnouniinfi the ri^;ht t.i avail th.ms.lv. s of th, u- ^
ti.jns th.rein s> t forth

ARtKi.i; It).

With this in min.l th. v .icre. t,, submit t.. arbitrati.m with.mt res,rvali..n .ii---

sXeet"'"*^
interprelati.'! ,in.l ..pplieatioi, of treatv provisions r.latin); t.. th, Mi.V

I.

2.

3-

4
ete., etr

Aktk.,

I- id.

It../

I lie hii.li . or-.tra. 'Mii: I'arti- -
;

enum.T^itin^;

1. ( tther sub].', ts whi.i -ir

without ris.rvi

2. Th.' Pow.T- whi.'h -m "..« -v. ,v, r.i, I with on.' another to m,.k. this „.
agr.'enient wi" i.-t.I ' -.an .r .ij -tiv^. subi.'.ts.

iiiiiex to th.' present (..nvi'ntien .- jir"! .

presint eapabl.' of subinissi..!) t.. .irl-iTiii'

It IS iin.tt y- ?(...

for..', wtli 11. .-tr

. t; it ' .' J<)( Urx: 111

.rnitra

1

^« -Ls --.all •- \-i'r have more than .m int. rpi. t.itiv

J"'- pn- jii.i;. i.il .l.eisi.ins.

*.
. <. -

>.
,

.il>o annexes 2 t, J4, anil (<., at pp. 4; - ,1: ;
4-,-.
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Article id/

If is undcrstiKKl that stipulations providing f'T oblijjatory arbitration uinltT s|)«.:uul

ciriumstanct's which apjKai in tnatu's ulrtaily toni luiltil or tn Ix' concludi-d, shall remain

in (orcf.

ARriCLi; ibK

Article If) a does not apply to dispute* concerning treaties regarding the enjoyment

and exercise of extraterritorial rights.

ANNKX :n»'

I'HOI'OSI 1 ION 1)1- 1111 ItKlll^ll DI.I.IJ.Al luN J

(INTKMI'IMI 1' IV AkiIiII 111,/ 111 IIIK HkIUsH l'l«iP<JSiriON'

I

K.K h Power signatory'" tin present protocol aicepts arbitration without reserve in

siuli ol till cases listed ill the tabli' hereto annexed as ,ire mdicatid by the letter A 111 the

(iiluiMii bi-.iring Its iianii It declares that it makes this iiig.igi'nient with eai li of the

otlirr sif^naiory I'owers whose re<iprocity 111 this respn t is in<licated in the same niaiiin r

in the 'able.

K,i( li Power shall, howi vi r, have the right to notify its .icceptance of matters

riinni' rated m the table with resiKi t to whu h it may not already have accepted arbitra-

tion without reserve. For this piir|x)se it shall address itself to the Netherland (iovtrii

nriii uliicli shall lia\t this aiccptaiui indicated on the table and shall immediately

loiA.ifil true copies lit the table as thus (ompleted to .ill the signator\' Powers.

.i

.\|ono\er. two or more signatory Powers, .icting 111 concert, nuiy address tiieniselves

t" tilt Netherl.iiul (iovernnient and request it to insert in the i.dile additional subjects

witl; rr~i>ei t to wliiili tlie\ are ri'.idv to acci pt arbitr.ition without restrve. Ihese

.itlililioii.d matters shall be entered upon the l.ible, ,ind .1 1 irtitud copy ot the ti.vt as

tlm- (orrected sli.ill ln' lommumcated at on< e to all the sigii.itor) Powers.

4

Nnn-signatorv Powers are i)eniiitte'.l to adhere to tln' jiresent protocol by notifying

tin Nrtherl.ind (iovernnient of the iii.itlirs in the- table with res[HCt to which they are

rr .(K to .ui cpt .irbitr.itKin witiiout reserve.

.\NM:\ :!I
'

I'KiU'dsJl li v\ 1)1 III!, DM l(,\|Ii)N IKdM l'Ur(,IAY

I)K.\1T (IF .\ l)l;cl..\K.\lUi\ (M.MKRMSO \ t CH RT I CIR OHI.1i..\ K IRV .XKHITRATION

Whereas It has bi'en impossible to es|,il)li>|i .md maintain |K'ace and justut among
ill' .issuci.itions of mdividu.ds ol which nations are comjHJsetl, except through the right

ulihli p.irt of these mdividuals have assumed to imixpsi- these bdulits uinin all;

' -I(/('.^ ft d<HHmtnti, vol, 11. p. ')o6, unnc Kt 41'.

' A Liter Mr.ilt (ibul . p yo7, uiineJf 41 1 iil tins proposition ni,ule only twc iiot.iblc ihan>;cs : i I lie

.itricmcnt to accept arbitration contained in Article 1 w.is rifcirmcd to rr.ul ;

' in tontrovcrsios con-

rn.nttlu inttrprttationand application ot convcntK.nal stipulations rcl.Uinj; to such of the matters'.

'I' 1 he function of notifying signatory I'owers of changes in the t.iblc was conferred upon the

Inlirajtional bureau at I'he ll.vgue. It is <iuoted in the report. anli\ pp 44,! and 440.
' .\nnox 2(), suf<ra
' Ibid

. p. m;. ri«M( ii 47.
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Whereas likewise justice and peace will not triumph nor be established in a systimatu
and permanent manner in the association of nations until a part thereof, sufficiciitl\
numerous and powerful, resolve for the benefit of all to ensure international justice which
is the basis of peace ;

Whereas we may hope from the progress of public opinion that at a timt n..t i,r
distant it may be possible to secure this agreement among large and small Powers suffiihi •

in number to combine the indispensable prestige of the law with the necessary force m,
whereas it is suitable in any case to mark the proper course

;

With the desire to conform to the history of the efforts which the diplomacy nt lu
country has made at all times in favour of the adoption of arbitration as the oniv an,
obheatory solution for disputes among nations, the delegation of the Oriental Rtpub'i

,

of Uruguay presents for the consideration of the Second Peace Conference the follc.wiri
four declarations :

1. As soon as ten nations (of which half shall have at least 25.000,000 inhabitant-
each) shall agree to submit to arbitration differences which may arise among thtm
they shall have the right to form an alliance for the purpose of examining the di-'
agreements and disputes which may arise among them and to intervene A-hcn tli«
deem it advantageous to secure the most just solution.

2. The allied nations may establish a court of obligatory arbitration at Thr
Hague (if the Kingdom of Holland is a party to the alliance) or "in another citv dc-vif.

nated for that purjxise.

3. ihe aUiance in favour of obligatory arbitration shall intervene only in ca^.-
of international disputes, and shall not interfere with internal affairs of any countrv

4. All nations which shall conform to the principle of obligatory arbitratuln
shall have the nght to become parties to the alliance intended to abolish the cviN
of war.

I, Hill-:
nir«,

> 1

i 1



CONVENTION (II) RESPECTING THE
EMPLOYMENT OF FORCE FOR
CONTRACT DEBTS

'

LIMITATION OF THE
THE RECOVERY OF

(For the heading see (he Convention for the pacific settlement of international disputes
-)

Being desirous of avoiding between nations armed conflicts of a pecuniary origin

arising from contract debts which are claimed from the Government of one country

by the Government of another country as due to its nationals, have resolved to conclude

8 Convention to this effect, and have appointed the following as their plenipotentiaries :

[Here follow the names of plenipotentiaries.]

Who, after depositing their fun powers, found in good and due form, have agreed

upon the following provisions :

Akticle I

The contracting Powers agree not to have recourse to armed force for the recovery

of contract debts claimed from the Government of one country by the Government of

another country as being due to its nationals.

This undertaking is, however, not applicable when the debtor State refuses or

neglects to reply to an offer of arbitration, or, after accepting the offer, prevents

any compromis from being agreed on, or, after the arbitration, fails to submit to

the award.

Article 2

It is further agreed that the arbitration mentioned in paragraph 2 of the foregoing

article shall be subject to the procedure laid down in Part IV, Chapter III, of the Hague
Convention for the pacific settlement of international disputes. The award shall

determine, except where otherwise agreed between the parties, the validity of the

claim, the amount of the debt, and the time and mode of payment

Article 3

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a proccs-verbal signed by the

representatives of the Powers taking part therein and by the Netherland Minister

for Foreign Afiairs.

The subsequent deposits of ratifications shall be made by means of a written

notification addressed to the Netherland Government and accompanied by the instru-

ment of ratification.

A duly certified copy of the prods-verbal relative to the first deposit of ratifications,

|!'; ,.

!
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Report to the Conference from the First Commission on the Proposition

of the Delegation of the United States concerning the Employment

of Force for the Recovery of Contract Debts*

(Reporter, Baron Gi'illaume)

I have already ha<i occasion to state' that, if the motion of the UiiiteJ States of

\merica relating to the limitation of the employment of armed force for the recovery

of contract debts was not discussed at the same time as the other propositions relating

to obhgatory arbitration, it was because of the divergent views in this respect which

came to light in the committee.

Moreover, as his Excellency General Porter expressed the opinion that the text of this

stipulation should Ix' the subject of a special arrangement, I believe that I am properly

meeting this situation by reserving the account of the discussions to which the American

proposition gave rise for the conclusion of my report.

On the 2nd of July, the delegation of the United States of America submitted a pro-

position concerning limitation of the employment of force for the recovery of ordinary

putlic debts arising from contracts.

This proposition said :

'

For the purpose of avoiding between nations armed conflicts of a purely pecuniary

origin, arising from ccmtract debts, which are claimed from the Government of one

country by the (iovernment of another country as due to its subjects or citizens,

and in order to guarantee that all contract debts of this nature which it may liave

been impossible to settle amicably through the diplomatic channel shall be submitted

to arbitration, it is agreed that there cannot be recourse to coercive measures, invclving

the employment of military or naval forces for the recovery of such contract debts,

until an offer ot arbitration has been made by the claimant and refused or not answered

by the debtor State, or until arbitration has taken place and the debtor State has

failed to comply with the award made.
It is further agreed that such arbitration shall conform, as to its procedure, to

Chapter III of the Convention for the pacific settlement of international disputes,

adopted at The Hague, and that it shall determine the justice and the amount (if the

dibt, the time and manner of its settlement and the guaranty to be given, if there

is occasion, while payment is delayed.

His Excellency General Porter accompanied the presentation of this proposition by

some comments :

*

Expeilitions umlertaken for the purp(Jse of recovering debts have seldom bun
succi'ssful. The principle of n<in-intervention by force would be of inestimable

l)ineftt to all tile interested parties.

Recognition of this principle woukl be a real relief to neutrals ; for blockades

and hostilities seriously threaten their commerce by interrupting all trade, It would
.iNo be a warning to a certain class of persons, who are too much disposed to specuhite

on the neeils of ,1 weak and embarrassed Government, and count on the authorities

of their own muntrv to assure the success of their operations.

' Aitrs rt ilocMmrnls. vol. i. p. ;5 i For the portion of H.iron Ciiillaunu's report rilatins to tlic

[..ii 1.1 srttlimint of intfm.-itional disputes, see ante, p. joy.
' till-. ]>. 5,-4. • .lids ft doiumcnis, vol. 11, p. oii>. anntx, 4S.

' l!)iil.,p. .'jq An Knglish version of the entire spci'ch of C'.cnoral I'orter appears in Scott s Ameruan
AJilf •.•.(•. at the SenmJ Hague I'eaci C"njcrincc (Boston, iqio), p. 25.
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.uliV^r
^°'".'"*'=*'°"' tf'is P'-"i*^ct was supported by the delegation of Russia «!„, „^.de ed .t consistent w.th the concepts of justice and peace, with whi h the Ft

'.'

"

Conference was msp.red and to which the present ConfVrence remains Len-h. U^They beheve that there ,s matter in this case, not only for arbitration Tut I,

'

nafonal mqu.ry. A direct agreement might be brought about makin^it ,1
"

to resort to a tribunal of arbitrators. But. for the purpos^o Vle ??n. t^e
7 '"''^'

reached, .t ,s important that ti.e agreement should hav^ no r^t ac ! " ^ '" '"
The delogafon of Great Britain finds that the proposition of the United St ., ,Amenca .s just and equitable to creditors and debtors al.ke

'"'''^ "'

w,th all i^'"""
°* .^"'*"^" '^" ''"'" ^°' '^' proposition of the United States of .Am, nca

complementary to other propositions relating to obligatory arbitration
the delegation of Mexico is favourable to th- amendment suhmittfH hv th

resort
'^'''^'"°" "^ ^'"""" '^''' '^' ^"'"^'^'^ proposition. It admits the ri.ht tor..son to coercive means oi. case of violence or denial of justice after '^ Sl'^

The delegation of the .Argentine Republic approves the .American proposition ul,„ hest.ibhshes arbitration for conventions and for contract debts- hnt itT ,

a«.ird has been made. It does not admit that war can ever be recognize.! .s

«.ll ^ute for the American project only with the two following reservation,-

of force for the recovery of public debts is inspired.
'mi-m^nHnt

' Acles cl d.Kumenls. vol. ii, p. y.^j, annexe jS,
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It is in favour of this proposition, whose purpose is to further, within the hniits of

law, the legitimate and peaceful development of the Spanish American Republics, by
protecting them from possible abuses of force.

It will vote for the American proposition with the reservation that it be so worded
as to admit of no equivocation.

The delegation of the Dominican Republic likewise approves the principle which
dictated the American proposition ; but it cannot admit recourse to force except in case

the refusal of the debtor State to submit to the arbitral award ' be not actuated by serious

circumstances which make it materially imjjossible to satisfy it '.

It does not understand that the guaranty, mentioned in the project of the United

States, is other than pecuniary in nature, in no case involving occupation of territory,

and not assailing the sovereignty of the State.

The delegation of Siam, which always supports every measure tending to confirm

arbitration, adheres to the American proposition.

The delegations of Germany and Great Britain declare that they accept without

reservation the amendment presented by the .American delegation.

The delegation of Chile has itself presented a proposition ,* the aim of which is to submit
to arbitration all claims for damages of a pecuniary nature, which it has been impossiblt

to settle amicably, as well as all claims which result from the alleged breaking of contracts.

A State which refused to recognize a regular arbitral award would lose the resi)ect

of the other States and would put the adverse party in a better position for the complite
exercise of all its rights.

The delegation of Haiti endorses the project of the United States of America inn-

ceming the recovery of p<ihtical debts originating in contracts ; but requests that the
powers granted to arbitrators be somewhat restricted, and that the fixing of the guaranti. s

be left to the parties to tlie case. This delegation adds, furthermore, that it does nut

consider itself as admitting by its adhesion that the employment of force in such casi s

may be legitimate.

The delegation of Japan endorses in principle the proposition of the United St.iiis

of America, while reserving the right to declare itself later definitely, when it has before
it a complete project concerning obhgatory arbitration in general.

The delegation of Peru, while approving the general principle which prompted the
American proposition, believes that it is necessary to define and limit its field of actimi.

It proposes an amendment in this sense.

^

The delegation of Austria-Hungary raises no objection to the contingent stipuluth ii

according to which 'the Powers would renounce the right to employ arnuii force tor

the recovery of contract debts until an offer to arbitrate had been made by the rlniming
Power anil refused or not answered by the debtor Power, or until arbitratinn h.id tak. n
place and the debtor Power had failed to comply with the award made '. It is tlicrefore

reaily to accept the amendment of the United States of America without reservation.

fhe delegation of Guatemala likewise acc-pts the American propc Mtioii, but with the
reservation that the Government can only admit resort to arbitration if the for. igii citizens

at odds with it for the recovery of ordinary debts arising from r(>ntracts have exhaubli J
the legal remedies which the laws of the country grant them.

' Acles el tint umrnts, \ol ti, \\ (>i8, atintxt' 5-.
' Ibiil., p. <ji9, tinmit 53.
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riu. delegation of the Republic of Salvador adheres to the amendment ores.n. 1 ,the delegation of the United States, wth the following reservations
^ "

2. I hat public loans constituting national debts can never eiv. ri^ Al ,aggressions or to a material occupation of the .crrilor^'of thlAi'n^caTn;?,.!;;:''."^'
The delegation of Brazil would as' nothinc better tliin t., ,.,. ^.,. k i- i, . ,

::s,:: r;,r ";";;;> - - - »«' ^"«». - '^•'»- >... .1;™"':::

While approvmg the pacific tendenoes of both his Excellenc Mr Ura.^,. ,n I ,.A,n..ncan delegates, his Excellency Mr. Kuy Barbosa does not ad. > t th t h , ia (.overnment to intervene on bc.half of its citizens should be contested [ S at w
,'

borrows IS not ,x-rforming a political act. but an act subject to evil lawr« endeavour thus to complete the Monroe IXxtrine is to risk compromising „ ,r n

The formula presented by the delegation of the United States of Amen.- , „„ , v, rfrai^ky a poss.ble appeal to force, and it should be praised for so d;>";Ihe delegation of Brazil would like to see the Conference ..l„nt ^ ,>r
plating the renunciation of the right of conquest. It

"
dr^wVupTts i^'a"n th"V i,'"""nianner^hile admitting such modificati.L as may W^ZZ'^!^';::'':;:":::::

boui^:?Sit:^:!;;^t^v^i^::!^;;i^:^['^
ii; ;'^^f>•

--^ -^ -r, ..,;,...,„

engagement, the change of territory bn^h^Siut by'aJr^JSrn.^rSv'v.S'-

the Unnc'Vue 'TT'""
"' **;" ''""'"^'"'^'" ''••"8-'-

'
•" oPP<- the pr«p,.,„.,n ,.tl

.

I nitcd Mates of America. It cannot adhere, however, because this is not ^ vu,n-n.\of a general nature to be inserted in the Convention of i.Soo •

,t is . n. I

'

-ulnng from particular circumstances and events, wJidISoc r^d ^T^^Z::.This provision can m no way be applied in Europe
It >eem> strange to insert in the Hague Cmvention, where it is stipulated tint n,,. Mion-P^Ttaining to national honour and the vital interests of States ca^fb? u1,

until tnliglitened upon (crt.iin jxiints

trator all tl. .tages of ordinary judical procedure must b. exhausted.

Acles el documents, vol n p. <*.;o, annexe 50.

^ VA'

' I\}St, p 4'>''.
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Is it an omission on the part of tlio Amtrican proposition that tlie cast- of the dtiiial

of justice is not mentioned ?

The delegations of Serbia and Bulgaria adhere to the Ameriran project with the same

reservations.

While showing itself in sympathy with the principle of arbitration, the delegation

of f/feece inquires whether it is opportune to include an addition tieating of the possible

employment of coercive measures in an mternational agreement, whose purpose appears

to be to arrange peaceful means for the settlement of international disputes.

The delegation of Bolivia takes the same point of view.

The delegation of Venezuela asks that differences ansing from pecuniary claims be

in all cases adjusted by peaceful means, with no fxjssible recourse tr) coercive measures

involving the employment of military or naval forces.'

The delegations of Nicaragua, Colombia, Uruguay, and Ecuador, while adhering to

the American propositions, declare that they are opposed to any employment of force

for the settlement of debt>

The delegation of Ecuador defines its attitude by making the following reservations :

I. Arbitration can only be demand«(l in case there is a presumption of denial of

justice and after having e.xhausted all the legal remedies of the country.

Z. Armed intervention cannot take place after the arbitral aw ird has been m:i''i'

unless the bad faith of the debtor is clearh proved.

The delegation of Sweden cannot give its ap|)rov,il to the .American proposition because

of the manner in which it is formulated. It >,eni> to givt.- an indirect sanction to the

employment of h)rce in all cases which are not expressly provided for.

The delegation of Switzerland, taking another point of view, states that the American

proposition would result in the submission to international arbitration of decisions rendered

by its national courts in disputes nt^rtaining to private law, which are exclusively under

Swiss jurisdiction.

It cannot subscribe to such engagements.

The Swiss courts are compt>tent to decide disputes arising from pecuniary engagements
entered into by the State.

Moreover, foreigners enjoy, both by law and inte.ii.itainal treaties, the same pro-

tection and the same guaranties of law in the Confei!eratio,i as nationals.

The delegation of the Grand Duchy of Luxemburg will .ibstain from taking part in

tlie vote on the American proposition, because of the pecuhar position of its country

on account of the Treaty of London, which placed it in a state of permanent neutrality,

under the guaranty of the great Powers that signed that treaty.

The discussion in committee of the American proposition was very brief.

The delegation of the I'nited States had introduced certain modifications in the original

text of its project ; hence it was ujxjn the new reading t)f the pioposition - that the argu-

nunt-. wi're opened by a short declaration of his Excellency General Porter. I report

tin following portion of it

:

The aim of the proposition is not.directly or implicitly, tt)endravour to justify in the
I ,isf of debts or claims of any nature whatever any procedurr whii li is not based upon
tile principle of the settlement of international tiifferences bv ,ii bitration, of which, in

its widest application, the L'nited States is to-day more than ever the sincere advocate.

' Actt'i ft diiiuments, vol. ii, p. giy, ttnncxc 54. - Ibul,, p. o-3, annexe ^^>
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been secured, it adheres to the American pro'Sn
'

' "'""'''''"" ''"^"

Theddogationsuf Gcmuny, France, and Russia do likewi..-

intend to cover bv the words Vontrct debts 'tL
''"*'''"' "' ^'"'^ P^"'"-'""

H.S Excellenrv General Por-er nnll H ! !,
'"

"^''^""'"'^ »< d<-'bts '

between States and thosrwhi ,ri
'^ c

^•^*'"«^<'"" f^'t^'-" >lebts
, x,.„

the" ;d;^^';:^rrsi:^;.t''r r r:;" t " *'"' '^^"'"« ^" -'"-t-beann, ,„.,.

he desires it t; be undettld th » th^^^^^ T*'"'^ '"''P"''"^' «"'' ^^-b,a
;
b.

a refusal to execute the ^Ibhralwa^d
""' ""^^''^

'^ '^''"-'
'^"'^'V '" -'

This explanation does not satisfy his Ex.el
in the following terms :

.'asc i.i

ellenry Mr. Drago. who ..xpresscs l„n,.,.|f

be rJuln-^l^r^;:w rlSlJ -^^^ ;:i;':?' i'- ;)---'! ^^'^Kation heliev.. ..

force .. much fartL;;L "^^^t^s t's^ S'cS''r-l;r:,r
Hi.t .1, ; _ _But there is reas(

r.i.'.

irl>

Illni

in-

Ac;cordu,K to John'^assHrt;.'";;:'
^" '"^'"'? '"'^"'^"'-''^ "^ 'his kmd w„uld .

Blai^e.„^aki;!suptl™v V f\ f^"™" ^"T^'
^-^''-ry „( >,:,

the Fnnch C.overnment that tli.. r,„ f^. - /"T ^ en, zueJa m i8,Si, pn,.,,,., ,i
•

lu.uses of the South A,:.,! i^^ ^^^ lu T^7 ?:'!!'' '"';'
T."^^^^*""

"''!,.' ,u.'.
'ts af^ents in charge to collecT the cus n>^ iti ! " '\ f";'

' "'''"'° <•''"""• •'"'! 1"^-

•"nong the various cred tors charrinTH.e^^^
"'^•" •^'' ^'istribu.ed /.^.L

t.onal. The saine nKthods of^ecov, VV I'^r^^ "'""H^' '^'^ P" C'"'- "'':
Frelinghuvsen.

''"'
'
'> '''^^' '''"^^^ commended bv Secretary oi Nui

..v/J^se"^ c.::,t>.vS':^:itel; ;:r'jS^'°V^
--ivemeasures which „.,.

nafons without distinction be autho i, ,7t a.nd. c;'"Ji:^

the European or An.rKan
country in this wav; or onthecontr.r! v.

''""'"'« the custom houses of .. >l,l.;,;

be followed, accorcl ng , \S cHjs f^.m.y^n
'"'

r?'r "J
^'^'"^' ^'"^ '•"relindnu..

States
?

.

I ask the q.tstion Spiv to 1 , wl w'" .^''^'r'T'-'
^"''-'>' "P"" "'«' ''""

'

in advance the employment ..f ce nn ?™'' " '' '" ''^'fi"'' ^'"'1 '"'-"1'"

l^av, each case t..Vse t"ec Lc. rdinT o ,'
'""''' ™"''' P^-^^f'^fable it w,uil,l l,e , .

moment. Kut I must c-.nfine mvse n, r

.

."-'^^'""stances an<l necssitus ,„ ,h.

country has excluded, under eve v h , otL^^
'

'

'" '^"1""/'^ "''' ^ ^'^'' f^'"- ^'^ "»
of public debts, the only kind wh ch i'S 'kvrl ?'7 ^^' ^"''^" ^''''" '' '^ >' 'l"«'i""

,
The Argentine d.legation tl^^^' fo fin^ /"u ^7 .^^"Kcrous differencs of opu... ,

the two reservation. "hiclUt harmade wh, n ;

'''^'''' '" '''''''' *" ""*• -""r'

"

Aiii.rican proposition ' '"''^ c.mhmimg its favourahh' v„t, ,,n rli

i.
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While approving the hutnanitanan spirit which has prompted the proposition of the

United States of America, the delegation of Switzerland cannot, however, support it,

because the conflicts contemplated by this project do not arise directly between States,

but spring from private claims presented by individuals. These claims are by their very

nature subject to the jurisdiction of the State upon whom claim is made and to its juris-

diction alone. The Swiss courts offer foreigners the same guaranties of impartiality as

nationals.

His Excellency Mr. Martens mquins whether it is the idea of the authors of the

proposition to limit its application to cases where the citizims of a State, who are creditors

of another State, apply to their Government for the purposi' of pcovering the amount
of what is due to them - Is it thoroughly understood that it depe^nds absolutely upon
the interested Government to intervene in this dispute between its nationals and a foreign

State, and even, if need be, to take their place 1m fore the foreign State ?

His Excellency General Porter replies in the affirmative and tht delegation of Russia

takes note thereof.

The delegation of Belgium rejoices to see that the .American proportion piaces force

in the service of law ; it cannot refuse its sympathies to >iirli a conception ; but it will

nevertheless be obliged to abstain from voting, because the disputes contemplated by
the American project might, under certain circumstances, be of a kind to affect the vital

interests of States, and this would render recourse to arbitration undesiiable to certain

Governments. It inquires, moreover, whether the fixing of the time, (jf the method
of pa\Tnent and of the guaranties is in the province of arbitration.

The proposition of the United States is voted b\ I2 votes U) I.

Voting/or : The delegations of Germany, United Stati s of America, Argentine Republic,
.^ustna-Hungary, Brazil, I-'rance, Great Britain, Italy, .Mexico, Portugal, Russia, and
.vrbia. I'uting against : The delegation of Switzerland. Sweden was not represented.

Here is the te.xt of this proposition, as it was adopted by the committei-

:

In ,>rder to prevent armed conflicts between nations, of a purely pecuniary- origin
growing out of contract debts claimed from the Government of oiie country b\- the
(ioV( rnment of another country as due to its naticjnals, tlie signatorv Pow.'rs auree
not to resort to armed force for the collection of such contract debts.

This stipulation, however, shall not apply when the debtor State rejects or
ignores a projwsal of arbitration, or, in case of acc<ptance, makes it impossible to
establish the compromis, or, after arbitration, fails to comply with the award.

It is further agreed that the arbitration here considered shall conform to the
procedure provided by Chapter III of the Convention for the pacific settlement ot
international disputes ad<ii)ted at Tlu- Hagtir. and tli.it it will detenniii.-, in so far
as the parties should not have agreed thereupon, the vahditv and the amount o| the
'letit and the time and mode of settlement.'

In the First Commission the delegation of Venezuela requested th.it the
irr.iph of the proposition of his E.xcellency (k-ntral Porter be worded ditf.

It should say :

Ihis undertaking is not applicable when a debtor State, which has accepted an
uller to arbitrate, prevents any compmmis from beinsj agreed on, or, after the arbitra-
tion, f.iils to submit to the award.

^ri end

reiitly

para-

' This draft was acceptcil bv the Conlcrence without Lhanu'i'
r"r the .action of the (.icneral Drafting ("ommittiM- -i-r .,•,/., p_ 22 ;

'«'

«
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In this way. said Mt. Gil Fortoul. ' the competence of national courts wh.r, „recognized by the contracting parties, is excluded from discussion ; recourse ,., arb,'tration would h,. put a^ain in its former place, where alone it is admissible f|, .t „ ,,when, the c.nt.act debt becomes a matter of dispute U.tween two States at„l ,h'rwould 1.. no occasion, it seems to me. f„r tl... r.servations of a ronsi.lerabl.. „,„„l,.r
'•

States whc>se national legislation is, in substance, the same as m the Venezuelan K, ,„,bi.which legislation is modeiied, I b.-lieve. on that of the United States of Amenr .
"

The deegat.on of Bolivia cannot give complete assent to th.- American pro,'„Mf.rwhich implies, in Its opinion, legalizati..„ of a certain category of wars, or at a„v r.;of interventions, prompted by controversies which do not relate to the honour ,.r v.uinterests of the creditor States.

Ihe delegation of Guatemala adheres to the prop<.situ,n of his Exc'llencv (un.tii
1 ..rter. which it considers as not referring in any wav to the loans of States and n„ILv
• lebts projx'riy so called. '

Guatemala reserves, moreover, the right to accept arbitration only when t„r, -

citizens at odds with the (iovemment for the recovery of d.'bts arising from ...ntr^-'with It, have exiiausted all legal remedies granted by the laws of the country
The bwiss delegation cannot subscribe to a proposition whose tendency .vrt.uMlv 1^

all Its svmpathy, but which submits to international arbitration ditferences w|„d, h.
their very nature, are exclusively under national jurisdiction

The delegations of Argentine Republic, Peru, and Paraguay Rtam the reMrv.m.ns
which they previously formulated.

Th.. d.-legati.m of the Dominican Republic will vote in favour of the project but n, ,k,-
resetvations as to the stipulation relative to the impossibility of bringing about ai, umLr-
staridmg between the parties in resiJcct to the conclusion of a compromh

The delegations of Austria-Hungary, Japan, and Italy declan- that they accept wuhoct
reservation the proposition of the United States of America.

This proposition is finally accepted by 37 votes and 6 abstentions.
The delegation of Venezuela voted in favour of the first paragraph of the project ard

against the other two. ^ o
1 i

j ^

The abstentions were: Belgium, Greece, Luxemburg, Roumania, Sw.-dei, „rd
Switzerland.

;>i

C - \

m

I ;

1 '
I

Now that the First Commission comes to submit, for your approval the fruit M r-

.
el,berati,.ns. I ask permission, gentlemen, to call your attention to the imp.^rt.ncr 0;

Its Work. '

In luitilment of one of the tasks assigned to the Conference by the Russian circular
o April 3, i9oh, w,- have un.lertaken a minute and exhaustive revision of the CoMv.nti r.

ot July 2(), i8(,f,, for the pacific settlement of international disputes
We are ,;onhdcnt, and you will agree with us, that numerous improvement-, Imv, Ix.n

introduced m the internutinnal act
; gaps have been filled

; the forms h.,v,. h,,,, n,:,.ie

raster and more flexible
;
a judicious sc^t of rules of procedure haw completed the pr^ :M.,..ns

relative to the institution of international commissions of inquiry, which 1,.,^ dr.a.lv
given the world irr.'futable pr.jof of its .ftiracy. All these mo.iificatioiis Imv, h.rn
unanimously adopted.

The First Commission has likc^wise voted unanimously, with six abstentions, ,1 pro-

• '!
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pdMtion presented by the delegation of the Unit«;d States of America conccriiiti,; the

limitation of the employment of force for the recovery of ordinary pubHc iicht- arising

frum contracts.

But the Commission did not stop there, (iiving a broad interpretation to the terms

of thp programme of the Conference, it frankly t<xjk up the important question oi

obligatory arbitration.

.\t the very beginning of our deliberations nearly all the delegations declared thit

they were absolutely in sympathy with the principle of obligatory arbitration. There
wvw no divergent views upon this point. The First Commission is unanimous in st.iting

thb to you.

All the delegations have likewise recognized the fact that certain differences, especially

those relating to the interpretation and application of international convention.il

stipulations, are particularly susceptible of submission to obligatory arbitration.

These points are definitively won. We hope, gentlemen, that you will be good enouKh
to sanction them by your votes, and that you will recognize the importance of tin>
statements, which will form—we are confident—the basis of future beneficent agreements.

If it has been impossible to solve at the present time certain legal problems in a way
til -atisfy all opinions ; if the Commission has been divided upon the question of time-
limss —some desiring to come to an immediate decision ; others asking that the questions
br h'ft for further consideration—the Commission has none the less marched resolutely

tuw.ird= progress in the cause of obligatory arbitration and the extension of the field

of Its .ipplication.

fhe lengthy study undertaken by the First Commission and the committees which
were formed in its midst constitutes—we are justified in stating—a veritable monument
erected to law, justice, and the spirit of peace and international concord. The fruits

of these debates will not be lost. They will serve as a basis for the crystalhzation of
a humanitarian and just idea. Its progress will be swift and continuous, because it is

advancing towards an ideal : Law.
Consequently, the First Commission proposes to the Conference the adoption of the

three following projects :

I .V project for the revision of the Convintiim for the pacific settlement of
intri national disputes.

.;. .\ pri>[X)siti(in conceminy the limitation of the empinvment of force lor ilie
recijvery of ordinary public dtlits arisint; from contracts.

,i. .\ draft declaration .elatini,' to obligatory arbitration.

Ifili

Ik 1,1
'

I

r i.j

1*1
1 i

.\XX1- .\ >

PUdJ'OSIIION OF TUL DKl.KCATiON l-k((M KOIMANIA

The ill legation from Roumania in the name of the Royal Government has the honour
to propo-e that the proposition of the delegation of the United States of .Amenca con-
cerning the limitation of the employment of force for the recovery of public debts, be
not inserted a.-, a new article in the Convention for the pacific -ettlement of international
Qisputfxif 1899, but that it form the subject of a special agreement among the interested
Howers w.thout connexion with that Convention.

' .htt < t't d''lu»unl^. vol. li, p. 9J _). .tnttc it- 55.
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CONVKNTION (III) REI.ATIVK TO THK OPKNINC. ()|

HOSTILITIKS •

{For the heading see the Conventton for the pacific settlement of internatwnat d,s;.„: :,

Considering that it is imporUnt, in order to ensure the maintenance of pacfic
relations, that hostihties should not commence without previous warning

^.I^^H'!'
''""*"'' '"P"'**"' ^hat the existence of a state of war should be noffi.dwithout delay to neutral Powers

;

Being desirous of concluding a Convention to this effect, have appointed th,following as their plenipotentiaries.

Here follow the names of plenipotentiaries.]

.,n ^Il°' f,V
*'.'P*'"""« '''"' '"" PO'*'". iouni in good and due form, have .gre.dupon the followmg provisions :

Article i

The contracting Powers recognize that hostilities between themselves must no-commence without a previous and explicit warning, in the form either of a reasoned
declaration of war or of an ultimatum with conditional declaration of war.

Articlk 2

The existence of a state of war must be notified to the neutral Powers withoutdelay and shall not take effect in regard to them until after the receipt of a not.ficafon,

relv I^h''
'!°"'""\'^ «'^«" ^y '«'»8'*Ph- Neutral Powers, nevertheless, cannot

rely on the absence of notification if it is clearly established that they were m iac:aware of the existence of a state of war.

.•\rticlk J
Article I of the present Convention shall take effect in case of war between wo

or more of the contracting Powers.
Article 2 is binding as between a belligerent Power which is a party to the Con-

vcntion and neutral Powers which are also parties to the Convention.

.Aktu IK 4
The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague

„J^" ??
deposit of ratifications shall be recorded in a prod's-verOa! signed by .he

epresentatives of the Powers which take part therein and by the Netherland Mm.ster
tor Foreign Affairs.

' .I.7ii i7 il liuminls, vol l, p. (.j;.
' .^>l/l, p. 2',

iVlV

•Mcw^r



THE OPENING OF HOSTIIHIKS ^01

The subsequent depoiits of rfttiAcatioiu shall be made by means of a written

notification addressed to the Netherland Government and accompanied by the instru-

ment of ratificiion.

A duly certified copy of the prods-verbal relative to the first deposit of ratifications,

of the notifications mentioned in the preceding paragrapli, as well as of the instruments

oi ratification, shall be at once sent by the Netherland Government through the diplo-

matic channel to the Powers invited to the Second Peace Conference, as well as to the

other Powers which have adhered to the Convention. In the cases contemplated

in the preceding paragraph, the said Government shall at the same time inform them

of the date on which it received the notification.

.\Kri( LK T

Non-signatory Powers may adhere to the present Convention.

The Power which wishes to adhere notifies in writing its intention to the Netherland

Government, forwarding to it the act of adhesion, which shall be deposited in the

archives of the said Government.

The said Government shall at once forward to all the other Powers a duly certified

copy of the notification as well as of the act of adhesion, stating the date on which

it received the notification.

ARTULt

The present Convention shall come into force, in the case of the Powers wh ch

were a party to the first deposit of ratifications, sixty days after the date of the ""i/ ^-

ttrbal of that deposit, and, in the case of the Pow«rs which ratify subsequently ' r

which adhere, sixty days after the notification of their ratification or of their adhesun

has been received by the Netherland Government.

Article 7

In the event of one of the high contracting parties wishing to denounce the present

Convention, the denunciation shall be notified in writing to the Netherland Governme.r,

which shall at once communicate a d"ly certified copy of the notification to all ;!te

other Powers, informing them of the date on which it was received.

The denunciation shall only have effect in regard to the notifying Power, anv; le

year after the notification has reached the Netherland Government.

Akticle 8

A register kept by the Netherland Ministry for Foreign Affairs shall give the dat»-

0! the deposit of ratifications made in virtue of Article 4, paragraphs 3 and 4, as weii

as the date on which the notifications of adhesion (Article 5, paragraph 21 or ot

denunciation (Article 7, paragraph 11 have been received.

Each contracting Power is entitled to have access to this register and to be supplied

with duly certified extracts from it.

\ ^ I
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502 CONVENTION III OF HK)7

been invite,, to the Second Peace Conference. ^ ''*"

[Here follow signatures.]

Report to the Cc.ference from the Second Commission on Openine
of Hostilities'

^

(Rkpdrter, Mr. Loi-is Renault)

The Russian programme contains the foUowmg topic •

and has given rise not only to lengVhTth'oSc^ ^" ^"""'^^^'^ '->'-'
tions between belligerents. It woJdt a vl tT; "!. "' '"" '" ^'"''"^"^ ^-"--
take here, to revievv the practice ,nfL, •

' "' ^^^ P"'"* ''^ ^'^«- *''at «, n-u-

.n an effort to deten^meXh hte ITc^^r. to":: r
'"^"""^ ^' ^'^ '^•^' '

'

"'-
on this subject. We have onlv to f.t

''""^'^'"K *» Positive mtemationa) law, .,„v n-J.

and .f so. in what terms
' """^'"'^ "'"^*'^" '* '^ ^'•--^"^ *" 'av on. d, w.

r. port,r
:

h>. l-Ix. ..||...u v I., Lv 1 „/" '',";'"''•
''/^

J.x. .-llcncv Mr. Urun, V, i , , I

N. |..x,
,
ll..„c V S.„„.„l Kl,an. Mom,"; 's-sflt 'neh

> ''"""•'"•^'•n'T.d Junkhror d,.„ 1„ , !

•^f/<S«/rfO(|<»(f«/i. Vcl, HI, p .5J „„„, , .,

n, hi.

.ir.,1

I ilcii. y
iii.Li;!!,

. \ .Mr

';;•. If!

v~Mr','

"1.
I> .'54, ,w»,
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also a notification to neutrals. The difierence between them lay in the interval between

the warning and hostilities, which the Netherland delegation proposed to fix definitely.

Sume special questions have also been raised regarding the notification to neutrals. We

shall give you an explanatory statement on these several points.

The French proposition was worded as follows :

.\rticle I

The contracting Powers recognize tiiat hostilities between themselves must nut

commence without a previous and explicit waminf.', in the form either of a reasoned

declaration of war or of an ultimatum with cimdi'ional declaiation of war.

.Article 2

The existence of a state of war nmst be notified to the neutral Powers without

delay.

The main provision of this proposal, which was inspired by a resolution ' passed by the

Institute jf International Law at its meeting at Ghent in September, 1906, is easilyjustifitd.

Two distinct cases are provided for. When a dispute occurs between two States, it will

ordinarily lead to diplomatic negotiations more or less lengthy, in which each party attempts

to iiave its pretensions recognized, or at least to secure partial satisfaction. If an agree-

ment is not reached, one of the Powers may set forth in an ultimatum the conditions which

it requires and from which it declares it will not recede. At the same time it fixes an

interval within which a reply may be made and declares that, in the absence of a satis-

factory answer, it will have recourse to armed force. In this case there is no surprise

and no equivocation. The Power to which such an ultimatum is addressed can come to

a decision with a full knowledge of the circumstances ; it may give satisfaction to its

adversary or it may fight.

.\gain, a dispute may arise suddenly, and a Power may desire to have recourse to anus

without entering upon or prolonging diplomatic negotiations that it considers useles^.

It ought in that case to give a direct warning of its intention to its adversary, and this

warning ought to be explicit.

Wiien an intention to have recourse to armed force ii stated conditionally i'' an

ultimatum, a reason is expressed, since war is to be the consequence of a refusal to give

the satisfaction demanded. This is, however, not necessarily the case when the intentinn

to make war is made manifest directly and without a previous ultimatum. The proposal

set out above requires that reasons be assigned in this case also. A Government ought

not to employ so extreme a measure as a resort to arms without giving reasons. Every one,

both in the countries about to become belligerents, and also in neutral countries, should

know what the war is about in order to form a judgement on the conduct of the twn adver-

sanes. Of course this does not mean that we are to cherish the illusion tli.it tile n .il

reasons for a war will always, be given ; but the difticulty of definitely statint; rea>ons,

and the necessity of advancing reasons not well substantiated or out of propurtiun to the

gravity of war itself, will naturally arrest the attention of neutral Powers and enlighten

public opinion.

Tile warning should be previous in the sense of preceding hostilities. Shall a given

length of time elapse between the ri'Ceipt of the warning and tlie beginning of hostilities '

The Irench proposition specifies no interval, which implieh that hostihties may begin

' Hesolutiotti of the Institute of International Law (Now York, ivio). P- '<'4.

' ii 'f
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If,

i ',

J». i

' k

«i>

Britain, Japan, and R^ia had ^ZTrnS 7.*^ delegations of Gcrma.u
, ..r,,,,

The time may not W so far Hist-.n. ., ,, u"'^"'' '^* Auction of ,..\n,rulitiin

between ti.e troops .inc^.t^'r p^^^^^^^
'"'^'''

T- l''""
^^' ""^^^ »" di^"nS h

sovereign judgeml^nt deems recffftotnts r;;,^^.^^"''.-""^
'^"""•^>' '" "^"«''

compelled to maintain only thr. urh he ne^ss v
,''*"?'"" ^"^ thos.. th.u ,t ,-

for hghting. By establishing a certain intena \!l^'"^.r""''^'"">' '" ^""''"«^
relations and the beginning ..f hostihVps Tn

"^^'tw^cn the rupture of ,„,„,.,„;

countries as may desire "t to real ze co^trn''^^''"""''-''
,^""'^ ^''' •'«<Td.d'to >uc

IS undeniable that these economieru.ml,! kI i T""f' '^"""^ ''•"^'^ <'f P> •'"
. It

fail to bring about a «re^t rehe T. m tlSwd n"f
''^' '" '"'''^' ^^'^>' ^"'' ^'""'l

"'

acceptable because it'would in no way ^;"e' ,7 :^ " ''^''^ ^" "" ">-'
forces and armament solely „, accordant wi, I,

^ '•'''''' "=^*'"" '" ^"^ ''~ """
riiere is still another ad mta^o^fK ^' 'f?

'^^''* ^^ needs,
would have to friendly and nS ^^r '^ ^'""' ""' P^'t'"^-'' <'' '''^ ''

use m making efforts to bnng"about aZ m.-H^'
'''""""' '^' ^''''"'' "" ^^ ""'''

to submit their causes of difieanc. u!T \ fT' "' '" P^'""ade the .lisputam^
-hiU- speaking of this su4'cL7a"eiav uviSn^r:' "^ l^^tration h.r.' Hut
possihl,.. The idea of any conside d K H^l .v ,

'°'>'
^'t^ "* ''^^^ *^ " Pr-'nt

'•» "" P'opl<> of the nations Omsrauemt* "
iT''' '^l^'^'-'P'^d *" the .onscreen

far with our .ies.res, in ord^^r th u Tmav^ no.T V'"'''T T ^' '''''• "' «" '«"

in practice at the pr.'sent day So 1. , s?n? .*^ 7'*'"' '"''^t '^ ^^'^''y P«'»il'i..

of twenty-four hours wh c has bnn ,.^,n i J?' T'IT ^''^ ^"^ceptmg tl!.. ,l,i.v

Lei us leave to the f.Uure tl.rwork of r?"- ''

""'V''''''^"*''^"
"^ t'"' X.tl.. rlands.

" •". future the benefits of a^dirionle^'lLTw^iil^.^^.rcu;;']'
^'^"" ""^ ""'" "'"

sub^omm,;':^;;:;,;;'::;:^;;^r"f
""'^^^'^ "'" ""* "'"^-- »•- -^-'^y °' ^he

to fix such an uuerv 'S\^~™;,:;;;^-;'''->-
-«-c,es of the presL day

of the need of a previou war^ n. F .
^ T '

''°'''''"' *" ^-"^^"""K the admission

a.lvance
;

but let u T.t , r™"'l too r" 7' "l"'
'" '"'' '"'"^" ^'^ ^"^" -^•^^'

"' '-'1,

r

International Law.intX. In" fZfr b
" ""•'""'"'"^- '"^* ^"'' '"-"--

far as to suggest a definite .nt;;:^; lu^^^ 'l^^:!';,:;;^;'^^;?
. '"" " "'^ "" ^" ^^'
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might be expected to be less conservative than an assembly of diplomatists and military

and naval men. It limited itself to saying ;
' Hostihties shall not commence before the

expiration of a delay sufficient to make it certain that the rule of previous and explicit

notice cannot bt> considered as evaded.'

An obhgation to make a declaration of war include the reasons therefor awakened some

scruples as bt^ing contrary to provisions in some constitutions. Thus the Cuban delegates

made the following statement :

' In view of the fact that paragraph 12 of Article 59 of the

constitution of Cuba mentions among the pxnvers of Congress that of declaring war, it is

not [xissible for the delegation to subscribe to any act that does not reserve to our Congress

the nght to determme the form and conditions of such a declaration.' On the other hand,

General Porter declared that the French proposal was not mconsistent with the provisions

of the American federal constitution, under which Congress has the power to declare war.

Indeed, there .seems to be some misunderstanding on this point. We should make a dis-

tinction between two acts that are often confused because the same expression is used

to descnbe both : namely, the act of deciding on war and the act of communicating this

decision to the adversary. According to the constitutions the decision belongs to the

sovereign or head of the State, either acting alone or in conjunction with the representatives

of the people ; but the notification is essentially for the executive. Since the notification

closely follows the decision, they are combined under the term ' declaration ', and this is

especially the understanding where there is externally only one sovereign act. Bearing

this in mind, it is easily shown that the French proposition voted by the subcommission

is n(jt at all inconsistent with constitutional provisions of the kind indicated. The

liberty of a congress to decide on war in whatever way it chooses is not touched. Can it be

supposed that war will be detennined upon hghtly, even though the formal resolution

may not indicate the reasons, and is it too much to ask of a (iovernment which, in t xecution

of such a decision, declares war that it give its reasons therefor ? We do not think so.

.\ccording to the second article of the French proptosal, ' the existence of a state of war

must be notified to the neutral Powers without delay '. As a matter of fact, war not only

mudihes the relations existing between belligerents, but it also seriously affect- neutr.il

States and their citizens ; it is therefore important that these be given the earhes* possibK

notice. It is hardly to be supposed that, with the present rapid spread of news, much time

will elapse before it is everywhere known that a war has broken out, or that a State will

be able to invoke its ignorance of the existence of a war in order to evade all responsibility.

But as it is possible, in spite of telegraph and cable lines and radiotelegraphy, that the m v.s

might not of itself reach those concerned, precautions must be taken. Accordingh tv

amendments were offered. The first, from the Belgian delegation, was as follows :

' The

existence of a state of war must be notified to the neutral Powers. This notitication,

which may be given even by telegraph, shall not take effect in regard to them until t'orty-

•iylit hours after its receipt.' ' The other, offered by the British delegation, in an artich'

contained in a proposal submitted to the Third Commission and referred to this subcom-
mission, said :

' A neutral State is bound to take measures to pre>erve it.-- neutrality only

when it has received from one of the belligerents a notification ot tlie commencement of

thf War.'

'

' Iliiil .

' J \um,'nl>, vol m, P -.= 4.
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The Belgian amendment was intended merely to put neutral States in a Dos.t,, „ .

'r^:i^Z:'XZ- ':T ' ""'''' •" '^'"'^^^^'^ interpreted^fTaSr^

The view which has been adopted is that it is impracticable to fix any ddav Igovemmg :dea .s a very simple one. A State can be held to duties oJneutrahtv onv u

'

.t .s aware of the ex.stence of the war creat:ng such dut.es. From the mom nt "vl n

'

'

nformed no matter by what means (provided there ,s no doubt of the^c^ t m ", '

<lo anythmg mcons.stent w.th neutrality. Is it at the same t.me obUged to prevT

'

contrary to neutrality that might be committed on .ts territory ? The obligatbn
"

1

^

presupposes the abihty. What can be required of a neutral Governmen I h"t t ,:

.aken w>ll vary, naturally, accordmg to circumstances, extent of territory and f ,r,l u ,coramun,canon. The interval of forty-eight hours, as was proposTmightl "

The subcommission therefore confined itself to the following draft •

„ tnn'l^
>""""""'" °^ examination it was pointed out that the rule phrased in tl„s v ,

>s too posmve, smce .t .mphes that a neutral Government which through some c. ^u n t .or other had not received the notification provided for even though it rrZaware of the existence of a war. could evade all responsibility for its ac Xlbv ';:";'
on the absence of a notification. The essential po.'nt wouldLm to l^ thrrGo' -r

"
;

must be aware of the ex.stence of a state of war in order to take necessary measur° P 5
who coir" ' "r^^'f" "

^'^^
'
'"^ '^ ^^^^'-' ''^ ^-" "° notifica^n. h 1,„. ^vho complains of a violation of neutrah'y must clearly estabhsh that the ;xistm ^f [war w-as with certainty known in the country where the alleged unlawful ac t" ItAfter a discussion the majority of the committee deeded to add the fotwmg d'te

mto'So^nl.""
""'*'^' '^ ''' Commission and seems to take all interests .utt.c.nh

the V be placed in a special convention or declaration ? Or shall thev be enibodud n tl

>

on the tield of the drafting co.iimitte.-, ,t is proper to say that the latter mod. nrudismissed ,n>m consideration since the provisions are of a gener chamc , r ativ
'

bv th 'Se ond andVr r"
'""''""'"^^" ''^'^ P^"^-'"« -""ming neutrals adopted

(.V the Second and fhird Commissions
; but it should be borne in mind that our .Ai Ic :

€C'^i0=^^k^r^
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; is Closely related to Article I and ought not to 1>: separated from it. The drafting com-
mittee, however, will have the final decision.

We have the honour, therefore, to iubmit t'.^ the Confer-".ce the two following

prjpi»/.tions :

.\NyEX 1'

DR.VFT OF REGLT.AI['.iNS RKI.V : I.VO I'j IHE OPENING 'jF HO^riLIIIh:!

Text submitted to the Conference

A!<t::le :

"ihe oontractin,^ Powers reci.imiz.- -.hat h.^stihti-.s be'ween themselves n-.u-t n.,t com-
-T^ence without a previous and e.xplioit 'Airnmij. in the fo^rni either .•f a reasoned '1-ciiration

: war '.r --A an '-iltimatum with ^on.iitionai i^olaration of war.

Article z

The e.xistence of a state of war must b>. notihed t.j the neutral P'owers without dela-v

.

,in{ ihali not take effect in regard to them until after the reoeipt of a notification. w;,:> h
:nay, however be given by telegraph. How>-ver it is und-.r-tood that neutral Povvrs
annot rely on the absence oi notificati n if 1' is cl-arlv — tablished that rh,-\- uer.- :n

:i:t aware of the existence of a state 0: war.

rl

.\NNEX 2»

. . i^STIOSSAlRE PREP.\R£D BY HIS EXoELLENCV MK. T, M. C. .\SSER. PRESIDEN . (..p

THE SECOND SCBCOMMHSI'jN OF THE SECOND COMMISSION, TO SERVE AS A BA-I-
FOR DISCUSSION

r

Is It desirable to establish an intr mati'.nal unders-anding relative to the ••r;;nj
.! !-.'-..StdltlcS

-

(On the supp<-.,siti':n -f dU irhnr.ative response t-,. this question :)

Is .: best to re'i'iire •':.xi the o-p-enin; of hostiliti-a be preced-d by a decia.-i-; n :

'^: ;: an equivalent act -

3

Is It !:>est to ax up'.n a tur.e ^hi-rr rr.u.-t elapse between the n . tification ''A su i. ;?. i t

iad the opening of h'jstiiities
'

4
•?::-'ild It be stipulated that the d'.- iaration ci '-^ j.r ^.r eq-iivai-.-nt .lot be r. .t;r.-: -

,

.Vnd by whom

'A .-.it -r.oUld be th-; CoaSf;quence> a 1 lailure to observe ttle preCedin- r'l;--
•

^^bat IS the diplomatic form in whi jUt tr.- 'in : r--,j.n_:in-

K-.Vi e: i-xumtni.: vo
tence. Septeir.ber - F.:r iti

p. l}r mmx-;
;3 3:'"«;ec i<er.t L ttce, se».. in:-

1 iJ.. vo.. mn^x-; I .
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*! lU '

E'

ANNEX 3 '

PROPOSAL OF THE NETHERLAND DELEGATION. AMENDMENTS TO THE I-ROIOSM
OF THE FRENCH DELEGATION

Article i
The contracting Powers recognize that hostilities between themselves must n.,t ,mence until the apse of twenty-four hours after an explich wS haTnL- t

"•
of a reasoned declaration of war. or of an ultimat.uii with conditS dedarattn f «has officially come to the attention of the adversary's Government

'"'*'"'"""" "' " '^

Article 2
The i^^xistence of a state of war must be notified to the neutral Powers without ,1, 1 ,

' Actts el documents, vol. iii, p. 254, annexe 22.
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CONVENTION (IV) RESPECTING THE LAWS AND CUSTOMS
OF WAR ON LAND'

{For the heading see the Convention for the pacific settlement of international disputes.*)

Considering that, while seeking means to preserve peace and prevent armed conflicts

between nations, it is likewise necessary to bear in mind the case where an appeal

to arms majr be brought about by events which their solicitude could not avert

:

Animated by the desire to serve, even in this extreme case, the interests of humanity

and the ever progressive needs of civilization
;

Thinking it important, with this object, to revise the general laws and customs

of war, either with the view of defining them with greater precision, or of confining

them within such limits as would mitigate their severity as far as possible ;

Have deemed it necessary to complete and render more precise in certain par-

ticulars the work of the First Peace Conference, which, following on the Brussels

Conference of 1874, and inspired by the ideas dictated by a wise and generous

forethought, adopted provisions intended to define and govern the usages of war

on land.

According to the views of the high contracting parties, these provisions, the

wording of which has been inspired by the desire to diminish the evils of war, so

far as military requirements permit, are intended to serve as a general rule of

conduct for the belligerents in their m tual relations and in their relations with the

inhabitants.

It has not, however, been found possible at present to concert regulations covering

all the circumstances which arise in practice
;

On the other hand, the high contracting parties clearly do not intend that unfore-

seen cases should, in the absence of a written undertaking, be left to the arbitrary

judgement of military commanders.

Until a more complete code of the laws of war has been issued, the high contracting

parties deem it expedient to declare that, in cases not included in the Regulations

adopted by them, the inhabitants and the belligerents remain under the protection

and the rule of the principles of the law of nations, as they result from the usages

established among civilized peoples, from the laws of humanity, and from the dictates

of the public conscience.

They declare that it is in this sense especially that Articles i and 2 of the Regula-

tions adopted must be understood.
' .li(fs el jMumenIs, vol. i, p. o^o. For the corresponding Oinvention (II) of it*iW. see aM(f, p. i j6.

' -inle, p. 292.
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^Here M„, ,1,, „^„ „, plti.ipol«ntiula.j

Article i

Article 2

Article 3

Article 4
The present Convention, duly ratified shall r.„i.

Article 5
The pre«nt Convention shall be ratified as soon as possibleThe ratifications shall be deposited at The Hague

for Foreign Affairs
'^ *'"'"" *"•* ''y ^^e Netherland Minister

instrument of ratification.
vrovernment and accompanied by the

^<*"'y««-t«fie<» copy of the ^roc«-t;«rW relative to thAfi«»^ • ,of the notifications mentioned in the „r..J-
^^* ***P°"' "' ratifications,

of ratification, shall beTm Jilirsrnt k' '.T'*:*''''
"^ "*" " °' ^''' '"^^^"--'^

the diplomatic channel, tlTe Powefs nvld^o the / 'l'^'
''°'""'"'"^' ''^^^"«"

as to the other Powers which have adhe ed o tt'r^""
templated in the preceding parairranh Vh. ^n ^°"^*"^'°n- I" the cases con-

inform them Of thLateon^S7rec::^.^,?-Sr/^- '' "^ '^ ^^

PSSSiSftSB^S
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Article 6

5"

Non-signatory Powers may adhere to the present Convention.

The Power which desires to adhere notifies in writing its intention to the Netherland

Government, forwarding to it the act of adhesion, which shall be deposited in the

archives of the said Government.

This Government shall at once transmit to all the oth»r Powers a duly certified

copy of the notification as well as of the act of adhesion, mentioning the date on

which it received the notification.

Article 7

The present Convention shall come into force, in the case of the Powers which

were parties to the first deposit of ratifications, sixty days after the date of the prods-

verbal of this deposit, and, in the case of the Powers which ratify subsequently or which

idhere, sixty days after the notification of their ratification or of their adhesion has

been received by the Netherland Government.

Article 8

In the event of one of the contracting Powers wishing to denounce the presence

Convention, the denunciation shall be notified in writing to the Netherland Government,

which shall at once communicate a duly certified copy of the notification to all the

other Powers, informing them of the date on which it was received.

The denunciation shall only have eflect in regard to the notifying Power, and one

year after the notification has reached the Netherland Government.

Akiicle 9

A register kept by the Netherland Ministry for Foreign Affairs shall give the date

of the deposit of ratifications made in virtue of Article 5, paragraphs 3 and 4, as well

as the date on which the notifications of adhesion (Article 6, paragraph 2) or of

denunciation (Article 8, paragraph i) were received.

Each contracting Power is entitled to have access to this register and to be supplied

with duly certified extracts.

In faith of which the plenipotentiaries have appended their signatures to the

present Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain

deposited in the archives of the Netherland Government, and duly certified copies

of which shall be sent, through the diplomatic channel, to the Powers which have

been invited to the Second Peace Conference.

[Here follow signatures.]
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1 s i

Annex to the Convention

Reguialir .5 Re,pectiHg the Laws and Customs of War on Lanu

Section I —On Belligerents

Chapter l.-The Qualifications of Belligerents

Article i

1'
Th!; t7 J*

"'""?•"'*"* "'' • P*-''°" «»Pon.ible for hi, subordinates •
a. That hey h.ve . faed distinctive emblem recognizable at a distal

'

3- That they carry arms openly ; and
«"«ance

,

^^

^4^Th.t they conduct their operations in accordance with the laws and custo™

In countries where militia or volunteer corps constitute the *m,„ ,of .t. they are included under the denomination^arm^ "*"

Article 2

Of tle\'nr;:tonlVoC7r^^^^ ITT '^•" ''"""^^ -"«>• <>" ^^^ *PP-h
having had time toorwZL^, ^*"~ *! "»"' **" '"'«"•"« troops without

of war.
'^ '^"''' *"** '^ *'"y "»P««t the laws and customi

Article
}

prisoners of war.
^ ^^' ''**"' ''*^* * "^^t to be treated «

Chapter II.—Pr«so«,-rs 0/ l[ar

They must be humanely treated

theif'^lptrt;"""''
'"'''"«^"«^' ""•'^ "-• ^-«. -<« Military papers, ...„

Akticle 5

obuX^rtl^beZd'^rirx;;;r •rr- ^^•'' - ^^'^^ •"-• --
finementasanindUnsablemT^reo sa^^^^ ' '"V''^*" °"'^ "'^ '"^"'' '" -""

necessitate the measure contru^rexLt ''
*""'"'^"'"" '"' circumstances which

iajBiSB-jg^
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Article 6

The State majr utilize the labour of prisoners of war according to their rank and

aptitude, officers excepted. The tasks shall not be excessive and shall have no con-

nexion with the operations of the war.

Prisoners majr be authorized to vork for the public service, for private persons, or

on their own account.

Work done for the State is paid for at the rates in force for work of a similar kind

done by soldiers of the national armjr, or, if there are none in force, at a rate according

to the work executed.

When the work is for other branches of the public service or for private persons.

the conditions are settled in agreement with the military authorities.

The wages of the prisoners shall go towards improving their position, and
the balance shall be paid them at the time of their release, after deducting the

cost of their maintenance.
Ahticle 7

The Government into whose hands prisoners of war have fallen is charged with

their maintenance.

In the absence of a special agreement between the belligerents, prisoners of war
shall be treated as regards food, quarters, and clothing, on the same footing as the

troops of the Government which has captured them.

Article 8

Prisonei > of war shall be subject to the laws, regulations, and orders in force in

the army of the State in whose power they are. Any act of insubordination justifies

the adoption towards them of such measures of severity as may be necessary.

Esraped prisoners who are retaken before being able to rejoin their army or

before leaving the territory occupied by the army that captured them are liable to

disciplinary punishment.

Prisoners who, after succeeding in escaping, are again taken prisoners, are not

liable to any punishment for the previous flight.

Article 9

Every prisoner of war is bound to give, if questioned on the subject, his true name
and rank, and if ..< infringes this rule, he is liable to a curtailment of the advantages

accorded to the prisoners of war of his class.

Article 10

Prisr ers of war may be set at liberty on parole if the laws of their country allow
'. and in such cases, they are bound, on their personal honour, scrupulously to fulfil,

hot' towards their own Government and the Government by which they were made
prisoners, the engagements they have contracted.

In such cases their own Government is bound neither to require of nor accept

trom them an^ service incompatible with the parole given.

W« 6 L 1
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'1 "' news-
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; enert'

t^if /i:]

1. i»-J^£-a^ -&

AkTICLE II

ArTKIE 12
Any pri.oner of war liberated on parole and retaken bearing arm. against ,h,Government to which he had pledged his honour, or againat thV a li« of ,

^x-^ur"' '' ''*" '' " ''-'•-
" •-— "--- ;i .::;;

Articlk ij
Individuals who follow an army without directly belonging to ipaper correspondent, and reporter,, .utler. and contractor., who fr. ..;hand,, and whom the latter think, fit to detain, are entitle • toprisoner, of war. provided they are in po..e„ion of a certi/ic r. r

.uthoritie, of the army they were accompanying.

Akticlk 14
An information bureau relative to pri,oners of war i-

-^ .it.t.mencement of hostilitie,. in each of the belligerent State .d « ^,

r. blT""!" "1''' "''• ""*'•*• belligerents in their te. itoy hthis bureau is to reply to all inquiries about the prisoners, to re.e v- U

rnTol^T' *" *'• information respecting internments .nd -.on parole, exchanges, escapes, admissions into hospital, deaths as well .•

the conclusion o! pe'c!
'"' Government of the other belligerent .,t«

Article 15

with a per oLToe™ t hv H
.'j-'^'^^-P'*"^ °^ repatriated prisoners, it furn.L
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Aktklk i<>

Inform«tion bureaus enjoy the privilege of free postage. Letters, money orders, and
Ttluabtes, as well as parcels by post, intended for prisoners of war, or dispatched by
thcni, shall be exempt from all postal duties in the countries of origin and destination,

u well as in the countries they pa&s through.

Presents and relief in kind for prisoners of war shall be admitted free of all import

or other duties, as well as of payments for carriage by State railways.

Aktrlk 17

Officers taken prisoners shall receive *he same rate of pay as officers of correspond-

ing rank in the country where they are detained, the amount

»

1 be refunded by their

Government.

Aktrlk 18

Prisoners of war shall enjoy complete liberty in the exercise of heir religion,

including attendance at the services of whatever church they may belong to, on
.he sole condition that they comply with the measures of order and police issued

by the military authorities.

.Article 19
The wills of prisoners of war are received or drawn up in the same way as for

soldiers of the national army.

The same rules shall be observed regarding death certificates as well as for the
burial of prisoners of war, due regard being paid to their grade and rank.

.\rti(i.i: 20
After the conclusion of peace, the repatriation of prisoners of war shall be carried

out as quickly as possible.

Cil.APTKK III.— yVif Sick and Wounded

.-\ktrle 21

The obligations of belligerents with regard to the sick and wounded are governed
by the Geneva Convention.

'li

!! > n

! tf

Skctios ir.—On Hostilities

Chapter \.—Means of Injuring the Enemy. Sieges, and Bomhurdments

Article 22
'le right of belligerents to adopt means of injuring the enemy is not unlimited.

Article 2j
In addition to the prohibitions provided by special Conventions, it is espec; . )y

forbidden

:

(a) To employ poison or poisoned v/eapons
;

14
1
To kill or wound treacherously individuals belonging to the hostile nation

or army
;

l 1 2

I
I

.11 I
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I

m

i,M

(0 To kill or wound an enemy who, having laid down his arms, or having nolonger means of defence, has surrendered at diicretion
;

(d) To declare that no quarter will be given
;

suffl^in^V""""^
"""' ""''""'"' " ™'~''^ calculated to cause unnecessary

(/) To make improper use of a flag of truce, of the national flag or of the militan

Sfnventi^
""""'" °' '"' '"""^' " *'" " "'' O^^nctive badges of the GenevI

^il^\^T°I °' '1".\'^" '"""'''' "'"P^'^y- ""'«* ^"^h destruction or seizurebe imperatively demanded by the necessities of war •

(/.) To declare abolished, suspended, or inadmissible in a court of Jaw the rightsand actions of the nationals of the hostile party

to tL'V'^'m
*"'''""" " '^"'«"""' '° '"'" *''' "*"°"»'^ °f »he hostile partyto take part m the operations of war directed against their country, even if they werin Its service before the commencement of the war.

Akticle 24

.h„f."fh"

°^ """
""V^u

"™P'**yment of measures necessary for obtaining informat.onabout the enemy and the country are considered permissible.

Article 25
It is forbidden to attack or bombard, by any means whatever, towns, vUlag.sdwellings or buildings that are not defended.

Article 26

bJlVf^r '? "'"'"*"*l
°* *" ""^^'''^^ ^°^" '""^*' "'f"" commencing a bom-bardment. except in cases of assault, do all in his power to warn the authoritL.

Articlk 27

^•v,"'!",!"**
''°'"''"<»'"«nts a" necessary steps must be taken to spare as far aspossible, buildings dedicated to religion, art. science, or charitable purp"!; h s"^monuments hospitals, and places where the sick and wounded are collected, provid^they are not being used at the time for military purposes

It is the duty cf the besieged to indicate the presence of such buildings or placesby distinctive and v.sible signs, which shall be notified to the enemy beforehand

Article 28
It is forbidden to give over to pillage a town or place even when taken by storm.

'

f
Chai'ter U.-Spic's

Articlk jq

pretence? h"eT """ "'
T""''"' * ''' "'^"- **=""« clandestinely or on false

o Tbel Lrent rH\°H
'^."''**^.°"" »° °''^*'" -formation in the zone of operat.ons

of a belligerent, with the intention of communicating it to the hostile party
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Thus, soldiers not wearing a disguise who have penetrated into the zone of opera-

tions of the hostile army, for the purpose of obtaining information, are not con-

sidered spies. Similarly, the following are not considered spies : Soldiers and civilians,

carrying out their mission openly, entrusted with the delivery of dispatches intended

either for their own army or for the enemy's army. To this class belong likewise

persons sent in balloons for the purpose of carrying dispatches and, generally, of

maintaining communications between the different parts of an army or a territory.

Article 30

A spy taken in the act shall not be punished without previous trial.

Article 31

A spy who, after rejoining the army to which he belongs, is subsequently captured

by the enemy, is treated as a prisoner of war, and incurs no responsibility for his

previous acts of espionage.

i!.1fs
» ;

;t

lil

Chapter IIL—Parlevientains

Article 32

A person is regarded as a parlementaire who has been authorized by one of the

belligerents to enter into communication with the other, and who advances bearing

a white flag. He has a right to inviolability, as well as the trumpeter, bugler or

drummer, the flag-bearer and the interpreter who may accompany him.

Article t,},

The commander to whom a parlementaire is sent is not in all cases obliged to

receive him.

He may take all necessary steps in order to prevent the parlementaire taking

advantage of his mission to obtain information.

In case of abuse, he has the right to detain the parlementaire temporarily.

,\rti(le 34

The parlementaire lose.s his rights of inviolability if it is proved in a clear and
incontestable manner that he has taken advantage of his privileged position to

provoke or commit an act of treason.

I
';| 'iill

i !!i = ;r

Ciiaptek W'.—Capiiulalitiiis

Artu i.E 35

Capitulations agreed upon between the contracting parties must take into account
the rules of military honour.

Once settled, they must be scrupulously observed by both parties.

•«,

^Li
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Chapter V.—Armistices

Article 36
An armistice suspends milita-y operations by mutual agreement between th,belligerent parties. If its duration is not defined, the belligerent parties mlyresu!operations at any time, provided always that the enemy fs warned w7thTn the Zagreed upon, m accordance with the terms of the armistice.

ARTtCLE 57

the belligerent armies and within a fixed radius.
'tactions 0.

Article j8

and'^toT'f
'"

""'u
*
T'*^'**

officially andingood time to the competent authoruies

Article .',9

COJ™
"''

T^ **" contracting parties to settle, in the terms of the armistice wha,commun.cat.ons may be held in the theatre of war with the populations and be.wt

Article 40
Any serious violatior of the armistice by one of the oarties «-;„« fh. ^,u

Article 41
A violation of the terms of the armistice by private persons acting or the.r owrm. .at.ve only ent.tles the injured party to demand the punishment of he oHen rand, .f necessary, compensation for the losses sustained.

Section Ilf.o^ m,,,,,,,. Arn.oKiiv over the Tekritorv „, nu
H()>Tii.i: Mail

Article 42

of th:"o:^Ltr''"'^'
""""'^'^ ^^^^ '

'- -'"^"^ ^^^-^ -'- ,he a.
hostile army.

The occupation extends only to the territory where such
established and can be exercised.

horlty

authority ha', been
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AinitLK 43

The authority of ihe legitimate power having in fact passed into the hands of

the occupant, the latter shall take all the measures in his power to restore and
ensure, as far as possible, public order and safety, while respecting, unless absolutely

prevented, the laws in force in the country.

Article 44

It is forbidden a belligerent to force the population cf occupied territory to

furnish information about the army of the other belligerent, or about its means of

defence.

Artui.i: 45

It is forbidden to compel the population of occupied territory to swear allegiance

to the hostile Power.

.Aktki.i. 46

Family honour and rights, the lives of persons, and private property, as well as

religious convictions and practice, must be respected.

Private property cannot be confiscated.

Pillage is formally forbidden.

Article 47

Article 48

If, in the territory occupied, the occupant collects the taxes, dues, and tolls imposed
for the benefit of the State, he shall do so, as far as is possible, in accordance with the

rules of assessment and incidence in force, and shall in consequence be bound to

defray the expenses of the administration of the occupied territory to the same extent

as the legitimate Government was so bound.

.Article 49

If, in addition to the taxes mentioned in >he above article, the occupant levies

other money contributions in the occupied territory, this shall only be for the needs
of the army or of the administration of the territory in question.

Article 50
No general penalty, pecuniary or otherwise, shall be inflicted upon the population

on account of the acts of individuals for which they cannot be regarded as jointly

and severally responsible.

AuiuLi; 51

No contribution shall be collected except under a written order, and on the responsi-

bility of a commander-in-chief.

The collection of the said contribution shall only be effected as far as possible

in accordance with the rules of assessment and incidence of the taxes in force.

For every contribution a receipt shall be given to the contributors.

1*.'

.i \ilf
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Article 52

o, ^srrj:,xr, ::2:-:,rci. ^::::zj'-:rssT'

Article 53

:xr™;?rrs;nc?r^S\t:r" ""-' '•'-- - •^--

n.,>rrlw J.. .
,"""'""' <•' I"™'" »• "lings, .xcluslv, of c«.s jovtraM 1,

Article 54

„o.t'"""!r' l*""
""""ting an occupied territory with a neutral territory shal

Article 55

:;:;^r^rr:-srr-j„Lr.:-ror„^^^^^^^^

Article 56

and^eJuST'the rtfan':'"'"'
''"' "' '""^^''^"^ **"**'"'*^ '° ""^-' ^'-"^

as private prope^;.
""""'' ^^'^ "''*" '**'^ P-P*"^- ^^-^^ »>« Tea.ed

h.sttiro::rnt?rrt:f"ir t""*
"^'^^ "• ^"^"""°- °' ''^^ ----

subiect of legal proceedings
"' """"' '^ ^°'''"''^^"' ^"'^ ='»'-''* "« -^^^ '^^

Hi
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Report to the Conference from the Second Commission on amendments

to the Regulations of 1899 respecting the laws and customs of war

on land^

(Reporter, Baron Giesl von Gieslisgen)

In conformity with tlie duty assigned tn it, the first subcommission of tiio Second

Commission has h.id to examine tlie amendmints proposed by several delegations to the

Ki'guiations of 1899 respecting the laws and customs of war on land, as well as the question

of the renewal of the Declaration of July 29, 1S99, to prohibit the launching of projectiles

and explosives from balloons.

Before proceeding to a review of all those amendments that were not withdrawn

during the course of the discussion, wherein we shall give our reasons for the propcn^als

which the Second Commission has the honour to submit to the vote of the Conference,

It seems advisable to offer a few brief remarks on the general subject.

.As was said by the president in his opening address, ' The work of 1899 is satisfying.

... It constitutes a body of rules which the high contracting parties engage themselves

to impose upon their troops and which thus forms a powerful conventional obligation."

Thanks to the harmony which has reigned in our assembly, the discussions resulted in

an almost unanimous agreement, and, since the first session of the Second Conference, the

adhesion of Switzerland and of China has made it ilmost complete.

The amendments which have been proposed arise, not from the need of recasting

the Regulations of 1899, but from that of improving them by the addition of some matters

of detail. They have been retouched, but not altered in any essential particular.

It may be remarked that it was only at the last moment that amendments were

forthcoming. The order of the day of the first meeting contained none. But, during

the course of the meetings, some were filed by the delegations of the Netherlands, Germany,

.Austna-Hungary, Russia, and Spain ; and these were followed by many others, emanating

from the delegations of Japan, Italy, Cuba, Denmark, and Belgium.*

These amendments had reference to .Articles i, 2, 4, 5, (>, ij, 14, 17, 22, 23, 27, 35, 45,

4'^. 5^. 53. "I'l 57- Those, however, which related to .Article 57, on the treatment of

interned belligerents and the care (f wounded in neutral countries, were referred to

the second subcommission, as that subcommission was charged with the study of all

quebtions concerning neutrality, and its programme already included the propt)sal to add

to the Kef^ulations in force a new section on the treatment of neutral persons n\ belligerent

.trntory.

Indc d, it seemed to the first subcommission that the questions bearing directly on

ikutrai iMTsons, or concerning the rights and duties of neutral States, sIkuUI not

' 'Ihi'' report was nuule in tile name ol tile Setoml Commission by Ma)or-<"»ener.iI Haron (iiesl von
Gl^^llnJ;eTl, the reporter of the tirst sutxommission It had Ix'cn submitted to the Setond Commission
l>v ,1 icininiittee of examination presided over by his l:xicllency Mr Ik'erii.nrt. .iiid lomposed of their

Ki'-'ri'-ni les Haron Marschall von UiclHTStein, .Mr, lior.iie I'orter, M,in|ui>di Mmr.il, .Mr. V M-C .\sser,

Mr r Hrun, Samad Khan. Momtas-es-Saltaneh. Mr. \ Heldiman, .Mr. Carlin, ,i~ i;u niliers of the liureau,
ind M.i|or-<.encral von (iun<lell, Major-lleni r.d H.iron t'lUsI von C.icshnneii. ^iener,d .Aniuiirel, C.eiieral

^ir i ilniond H. Klles, .Ma|or-t;eneral Yosliiloiii .\kivani.i, I.ieutenant-i .iner.d Jonkheer den Boer
i'liTtiiKtiel, in<l Cieneral VermoUiw. Ailis ft ij,cununts, vol. i, p. yd.

' Iliid Tol ui, pp. J4j-.'4ij, itntiiXis 2-15.
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AMENDMENTS To THE REGULATIONS RESPECTING THE LAWS ^^u
CUSTOMS OF WAR ON LAND
Articlk 2, (Urman Amendment '^

This amendment relates to rismt's in m , i. .

f^erents, the population of a ter "^ w^iS^f .

'',7^""''^ *''"' '" ^'^ -S-''"' '^ t^-

of the enemy, p<.ntaneousIy tX ,, .™
"-t '>e.n oa upu.l who, o„ th. „,,,,:„.„

11.0 C,™„,„|„„ „,, ,„ ,„„,„ ,^._ ^,_ _^ ^^^|^__^_^ ,|„„,.,i„„,

Ahiicli: 5. Cnh^n Amnutmetd^

add,t.on «as a.lopte.i una.nm.n.sly hy th,- M.U .,m„„.>,on and ,he .,.„„

,

Articlk 0. Spanish and Japanese Ann,ulmau,^
""^I'''"'^''^l-K'ation proposed to modilvthrhrstinr.L'r.ohs,,

, , v

con,m<s,ionrd othr, r. tl .t ,>n „, r >

'''''-'"""• I'rov.de,. „, ,..v
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Articlk 14. Jafiiincsc and Cuban Amenttmcnis '

Article 14 rrlativi' to tlii' informatiim bureau (or prisomrs of war wa^ the subject

of two amendments filed by the delej^ations of Japan antl Cuba, whuh were both adopted

unanimously without discussion.

The first inserts after the second sentence of the first ])araKraph the (r)llo\vinK words :

The individual return shall be sent to the (iovernment of the other belligerent
after the conclusion of i)eace ; the bureau must state in it the regimental number,
name anil surnaiiii'. a^' .

place of origin, r.mk, unit, date and place of capt\irc. intern-
ment, wounding and de.itli, a- W( II as any observations of a special character.

Thesecond relates to prisoners released (jn parole, e.\chan>;ed or esca]>ed, and is inserted

in the final clauses of the rtr>t aiicl second p,ir.i),'raphs, which are thus made to read as

follows :

It i> kept informed of internments and transfers as well as releases on parole,
exchanges, escapes, admissions into hospital and iliatlis.

it is likewise the function of the information bureau to receive and collect all

objects of pergonal use, valualiles, litters, etc., found on the field of battle or left by
|)risoners who have bcrn ri-lcascJ on parole, or cxchangfci, or uho hart' csiapcd ur died in

hospitals or ambulances, and to forward them to those concerned.

li '

: I

Akiu i.K 17. Japanese Amtiulnunt'^

The amendment proposed by the Japanese delegation wis intended to replace Article 17
with the following text ;

The Ciovenmient will grant, if necessary, to officers who are prisoners in its

hands, a suitable pay, the amount to be nfimded by their Government.

This > iiaiige was due to a desire to avoid the different interpretations which could

be given to the text in force, and to the necessitS' of making more precise the definition

of till term ' full pay ' in th.it text.

Ihi' new wording, howiver. could ))irmit a Ciovernnieiit either to give nothing or

t" ur.iiif excessive p.iv ; and it w.is therefore sent to the committee.

1 lie committi-e. alter ,u ipi.iintiiig th( ni>el\is with the interpretations that the domestic

Mjiilations of dilfereiit 1 Tuntrie-. give to ihf jihr.ix- ' tull l)a\- ', found it indispcii-able

tii "iiiit tilt words if nrii-->,iry ' in onhr to make the article obhg.itorv.

It u.is also deemed nen--.iry, Ic.r the >.ike of coiisisti-ncv , to take into .m niillt the

(Mrn-poiulmg .irticle of tlo- UeiieVa Con\'eiitioM df khiIi. dealing with tlif ^.il.irio ol the

innlh .il pei>oiiiiil wlkii pri-oners (C!ia])tiT ;,. .\rticle i.;). wlii. li Mcuro to iluiii the -aiiie

;m\' av-A .iIlo\\.iiue> iroiii the cai)tor as ih<' latter givi > It) pei>ons ol tlie >.ime gr.iil. m
i,i- nun arm\'.

lii •. on--.<|u. n. .-, til,, nimmitlef prop.isfil i,, tlo >uli' "mmission tlie follnuniL; lornuiia :

lln' (icxernnieiit will yrant to ofiicrrs who ,ire pri-.niurs in it- h.uuls tin- pay
t" v.liich <.ttir,r> lit the --aiiie r.mk nl its army are eiitithd, the ainoimt to l)e

\< liuifl.il liy their liovernnii tit.

A~ the la|i,ine>e deleg.ilioii Concurred 111 this tr\t. the ( i iiiini;--i.'n .ulcpteil it uii.mi-

i: ':l\- and submits it to the ( oiif.icnee

li i::5'i|

n
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ARTlctKs .. .so ^4. •//„ <;rry„ propos,„o„. The A ustro-Hungarian. AVM,,/,,,.,
<»«<« Bel^tan amendments '

..rr-!s;xs:-:;fE^i^-^^^^
New Article 22 a

1.. »->•!„ b..,„ro ,„. cisSm™ ;r;r'"''
™"

" ""' ""•«'«•
,,

commoncenK.nt of the wT^'
""" '" ''"" ^""""'' ""' •'" ""^«'''' P^'rtv '-''- ^l-

h.iiJv'd';: Z:;;^^ tn -r::'

appl,cat,on of .,.. arfC. that the German .,,,..„,.

.n tle^z:;!:::;!:;; ::;:;::;;;::;"
^^''^" '"^ ^"'^""'"^"* -^ -"* ^^'^ ^' '"-

nction of form U the^„7c^ l! " rT'" l'"'
"'''°"* ''^J'"*'""' ^•^^*"f-' ^' ^''^''^ '-

ment i:^":s;; rxir-ilr""":'^^ ^""^^^"^^ ^"^ Austro.H„n.ar,„n .......

'.. .-pos.. o„ ;,:. ,n;!:h,!:;r
'""^ *" •• - ^'^*^"" ^^'^'- ^ ^"*«"-- ^•"-'''

...n^,;:;:;;,';:;;;-;. :':::;;:^;--
--- -- -- ... i-n.thv ....... ..u, ,„ „

n t,n.l,r„x „„ x\u .am. .ul,,., t. T!„. am.Mdm.nt was wonU.i ,1,„.

< i.t

allnl,

in.

Kit"

f ,11,

i If', it J,., iiinrn/,, v<il mi.
j

|. -4-' -4'. -4-
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Article 44 u

It is furbidden to force the population of occupied territory to give infonnation
concerning their own army or the means of defence of their country.

These two amendments came again before the subcommission and general discussion

Wis renewed.

it entered a new phase following a proposal of the delegation of Russia suggesting

acceptance of the German text of Article 22 a, without the Austro-Hungarian addition,

and placing it in a new chapter under Section IL This proposal was made on <on-

dition that the old text of Article 44 bu preserved, instead of being suppressed as

the German delegation hail proposed, or replaced by the new Article 44 a as proposed

bv the Netherland delegation and consented to by the (lennan and Austro-Hungarian

delegations.

Another attempt at agreement combined the German projHJsal 22 a and the Netherland

proposal 44 a in a jingle text as follows :

To replace Article 44 (whatever the place to which it may be assigned) and Article
44a proposed by the N. therlan ' delegation by the following text :

It is forbidden to force the inhabitants of occupied territory to take part
[jersonally either directly or indirectly, collectively or individually, in military
operations against their country and to demand of them information in view of
such operations.

.\fter a long discussion, this rendition, which was proposed by the Belgian delegation,

was adopted by the subcommission by a majority of 3 votes (18 against 15).

This small majority and a desire to reach a more complete agreement led the bureau
to refer the question to the committee a second time. After a new examination, the

question was raised whether it woukl not be best, in view of the almost unanimous agree-

ment that had been reached on the German proposal, to withdraw the Belgian amendment
that combined it with the Netherland amendment. As the delegation of Belgium did

not object to this, the committee found two alternatives before it : on the one hand,
the adoption pure and simple of .\rticle 22 a. with or without addition and suppression

of the Article 44 now in force ; on the other, the adoption of the Gernuin and Netherland
dtneiulinents as two distinct Articles —22 a ami 44 a.

TIk' latter solution has apjK'ared the Ix-tter. with two changes in wording, to wit :

'against their country ' in place of ' against their ou-« country ', in .Article 22 a. and ' the

mh.ibitants ' in place of ' the population ' in -Article 44(1. which wouUl then nail :
'

It is

furhuUlen to force the inhabitants of an occupied territory to furnish inform,ition about
ihe liD^tile army or its means of defence.'

.V-< to the place for tliese two articles in the Regul.itions, the c<>inniittr< thoiii;ht that
Artiejr 22 a might be placed in .Article jj .is a last paragraph ; but it was a\var<' tli.it it

w.i- tor tile drafting committee to decide that point.

When tile Commission on the third re.uling c.tme to give its diciMnii on this

Mcoml siijution as just outlined, the tiernian text (.Article Jjiil \v,i> . arried witiiout

"li|Ltti"ii and the Ni'tlurl.ind te.\t (.Vrticie 44(0 by a vote i'i .' ; ,i:;.nn-t h. \mi1i i not
v.jtiiii;,

Ihe-e two new texts, tllerefore, ale now 5ul)Hlltti d tii tlii' ( outer. lUe tor it.'

il'proval.

. ti^ I

' :i!

i f,

•(.
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CONVENTION IV Ol" ]«»:

.1 nf.i

-it'll- tb

Article 2j

derman Ami'mlmetii •

Th,- r„.rn,.,n .IH-nation has ,.r..p,«..,| to a.l.l to Artie I.- i,, as nov ,n for.,paranraph thus worded :

m ion.

(It is .-sfHcially forbidden) to d..,larf abolished, susinmUd or iiiadmi.sprivate claims of tht- ressortissants of the hostile party.
'ii.ianu>>

This addition was considered as defining u, very fehctous terms on,, of ,l„ .„Muences of the prnu-.ples admitted ,„ ,«<,<). It was approved unanimously «,th , . .

.
..an^e in the text by inserting the words 'in a court of liw •

after the word
' mad.,':::, .,;

Article 27

(ireek Amcmimeiil
In order to bring the recommendations of the Second Commission into harmn,.^ .,he of he

1 hird ( omm.ssion relating to naval bombardments, the delegation „ , ,

rmrof AMK.;"t^^ "m'k
"'"" monuments ' in the l.st of buildmgs'.hat ,1,,,,, ,.

Till i nl ^ '"
"" ^^""' '" ''' "^ ''"^^'''''' '" ^^'^^' "f •^"•nbardnun,

I his amendment was carried unanimously.

Articik 5j

Russian AnutUmtnl '

HurinM the fouMh meeting of ,!„• Mibcommission, in. K xcellen. v .Mr. T.h.uNk.u r..>.>ed ... c..in,.|e.e Ar„de 5. by .. ,,„.vis.on tlM, commanders of militarv for.., Jl„n "-'I'l-l t.mtoiy, sl.„ul.l 1... ,.,uh.,nz...l t,. provi.le, as soon as possii.i.. ,!,„
'

,

':;;ri;'''''n ;'"•/:; "" "•"'™''^'""
"' ^-""^ ^'^^•" '"

< ''tn'.".K... ,„;calUil lor b\ th.- n.v.ls u{ the ani.v of ,«cuiMtioii

..f,rununt w.is nach.,! .,„ ,1,.- („||.,wing te.vt to Ivcom,. the las, paragraph of .\r,„ i,
;•

( ontr,b,i„„„s m kin.l shall, as far as possible, b,- p.nd lor in c.ish •

if „.„ , r, \rshall be gu en
,
a,ui payment shall be arranged as soon as /.' .«lw".

•"""' ^'

" ^I

The
( ommission ad..p,ed this w„r,ling, and submits it to the Conferenc.

Article sj

Anstro-Hi,n<^ariun Anun.inunt and Russian Subanumhmnt^

r.].mrl''T'""
"^ Austria-Hungary pro,..s..u ,0 e.,mplet.. the provisions .,f Ar„. I, v

wi s '.n I nl'T'"' ?"'","' ''^"'^1'"""'"'" •'"-' '"nnnumcation by .ul,l„„ ,hwords ..n land, at se.i, ,in(l m th,. air '.
J s

The wording pr.>pos..l w.is as follows ;

K-'ilw.iy plant, telegrai.hs.M.aiiursan.loth.i ships v.hi.hs .,| dl ki.i.K .., u,-!all nuans of comnui„,ca,i„n ..per.ite.l on lan.l, at se.i .I„d in tlu air 1or ,t; n ,n'.n":n
' Ail, . ,1 ,1.. „„„nh. vol. Ml. p .-4.., ,,„„, ,, ... , ,

Il'lil., |i. -MJ, ,1111;, I, > ;, S. 1 -.
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of prwons, things, iiml n»ws. ,is well as depots of arms and, ^!in«rullv. all kinds
of munitions of war, ivcn though bclonfinnK to rompanics or to private jHTM)n>,
are likewisf material whiih may scrvi' lor military u|H'rations, Imt they must bv
restored and compensation fixed when peace is made.

The delegation of Kus><ia asked, Ix'sides, to add to tlie enumeration in this text the

words ' as well as teams, saddle animals, draft an<l pack animals' alter the words ' veliic les

,if all kinds'. This addition was sujigested as beinj; analogous with Articles 14 and 17

of the new Geneva Convention of i<)o'), whicli mentions teams at the same time as veliii lis.

The ilelegation of Austria-Hungary accepted this amen<lment.

While fully appieciating the need of defining as precisely as possible the sco|)e of the

text, the committee thought that such a nomenclature might cause inconv, nunci , .i>.

any enumeration is unsafe because incomplete. It was believed preferable to atlopt

a gener.il formula not lending itself to any ambiguity, and thus wonhd :

' All mians
of communication and of transjx)rt '. The military ilelegate of Russia himself agreid

with this way of looking at the matter, on condition tliat the te.\t as proposed could not

have a restricti-d meaning, an<i it was approved unanimously. The second paragraph
(( Article 53 would commence then with the words :

.All means of communication and of transport ojK'rated on land, at sea and in the
air, etc.

;\t this jx)int the military delegate of Japan referreil to the reservations whi( h h.id

liein stated by his delegation in the subcommission concirnini; tin addition of the

words ' at sea ', as such a provision apjH'ared to him to treiu h upon the programme of the

Fourth Commission. However, the committee coiiMtkred it advisable to retain them,

a.- llie right of maritime capture is appii' iblc in lanil warfare in the case of ships seized

in a port by .. b«Kly of tr<M)j)s, esjvcially a^ regards those destined for river navigation.

The amendment relating to .Article 5j led the senior delegate of Switzerl.md to inipiire

whether Its provisions can In- taken to apply to the proixrty ol neutral jhtmhis <l(imuiled

in belligerent territory.

The eominittee was of the opinion that this question was included in the pr4)graiiinK-

of the second sul)conimission ; it was already (KTcupied with a German proposal regarding

the treatment of neutral iK-rsons,' and the first sulKoniniission had sent to it all the ni.ittrrs

relative to neutrals comprised in ttie fourth sec'-'in of the Regulations (.Articles 57 to (mi),

a>. nut being proptrly placed in instructions mteni'ed for troops.

I lie te.vt adopted by the Commission and submitted to the Conference is therefore

worded as above.

Article 55

Danish A»u-ntl>iunt '^

A Miond amendmint relating to the same article, and moviil by the deleLMtion of

iKiimark, propos<d to insert at the end ol the l.S(|i) text the folluwliif.: pri)\isiun> :

Submarine cables connecting an occupied or enemy' trrritorv with a neutral
tirritory shall not be seized nor destroyeii except when alKnliite iieie~-ity reqiiire>,
lliey must likewise be restored .liul Compensation lixed win 11 pi,HI 1^ made.

foil, p. 5(,(), • .1,/, , ,( i/-Ml»l, «/.,

' See Mr. Kenaiilt's rep<irt un the lin.il .\ci.

r, ,!, ;!

mt
]!. !l

; M'.;:

.1 ,„ |. .4'', tlHttt l( 1 J
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! I

.

I

When this amendment first came up for discussion, the delegation of C.reat I?ritain

asked for an adjournment of its discussion, but at a later session disclaimed havinf,* any

objection to its adoption. It was then carried without any opposition, both in tlic sub-

commission and the Commission, and it is submitted to the Conference for approval.

To the amendments proposed to the Regulations of 1899, within the scope of the

programme of the first subcommission, there was added a new proposition by the ("urniin

delegation.'

INDEMNIFIC.MION FOR ViOL.MION OF THE H.\GUE REGUL.MIONS RESPECTING THE L.WV?

AND ClSTOMS OF WaR ON LAND

Article i

\ belligerent partv which shall violate the provisions of these Regulations to tin-

prejudice of neutral persons shall be liable to indemnify those persons for the wrnns;

done them. It shall be responsible for all acts committed by persons fomiinj; part

of its armed forces. The estimation of the damage caused and the indemnity u> W
paid, unless immediate indemnification in cash has been provided, may be postponfd,

if the belligerent party considers that such estimate is incompatible, for the tinif

being, with military operations.

Article 2

In case of violation to the prejudice of the hostile party, the question of indeninitv

will be settled at the conclusion of peace.

This interesting proposition was calculated to give a sanction to the rcquinnnnts

laid down by the First Peace Conference, which it is the duty of the second commissi 11

to complete and make precise. As the provisions of the Regulations respecting the la\v<

and customs of war must be observed not only by the commanders of belligerent armios,

but, in general, by all officers, commissioned and non-commissioned, and soldiers, the

German delegation thought it well to propose that the Convention should extend to the

law of nations, in all cases of infraction of the Regulations, the principle of private law

according to which the master is responsible for his subordinates or agents.

The principle of the German proposition did not meet with objection. But a discussion

occurred on the subject of the distinction it made between the populations of bellig' ur.t

States and those ot neutral Stat.^s. In both cases, it was said, there is a violation -!

rights and, at least as a rule, the reparation should be the same. Now, with revp,ct

to" the former, tlu- te.xt proposed limits itself to saying that the ' questions ' concernmi;

them must be settled when pr.icr is .arranged ; therefore, no right is recognized in tli.m

The military delegate of Germany declared that he by no means intended to make

any difference in legal rit;ht between ' neutral persons ' .and ' persons of the hostile p.irtv ',

the text proposed having no other purpose than to regidate the method of pavini,' tin

indemnities. There had therefore been a mistniderstanding.

The ri>mmitt<'e came to the eonrlusion tli.it it was best to retain only the t'lr-t pa-t

of the proposition and to give it the followmj; form :

.\ belli.gerent partv which shall viol.ite the pnivi>ioiis of the present Kek'nlalMii-

shall. if the rase dt^mands. be liable tn pav cnnipen-ation. It shall be respimMlile

(or all act> eMininitted by persons farming part of its armed forces.

' .!,/< s 1/ :/ >, uir.riih vol. lu. ]>. .'-i,-, antli \,- I i.

iM ^'
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This draft was concurred in by the German delegation, and met with no opposition in

the Commission, although the British delegation felt that it ought to mak.' reservations
on the sub'' ct.

The Conjnission has left to the drafting committee the work of assigning a place
for tiiis article, in the event that the Conference definitively decides to adopt it.»

These propositions have been brought together in a table annexe d to this report,
in order to facilitate voting in the Conference on the individual amendnitnts, which will

be found in the column opposite the corresponding articles of the 1899 Regulations.''

ANNEX*
THE KICGULAIKJNS OF 1899 AND THIi AMKNDMKNTS PKOPOSEI)

Text of Regulations respecting the laws and
customs of war on land, annexed to the
Convention of July 29, 1899

Amendments proposed to tlw Conference by
the Second Commission

Article 2

The population of a territory which has
not been occupied who, on the approach
of the enemy, spontaneously take up anns
to resist the invading troops without having
had time to organize themselves in accor-
dance with Article i, shall be regarded as
Wligerents if they respect the laws and
customs of war.

Article 5

Prisoners of war may be interned in a
town, fortress, camp, or other place, under
obligation not to go beyond certain fixed
limits ; but they can only be placed in
confinement as an indispensable measure
of safety.

Article 2

The population of a territory which has
not been occupied who, on the approacti
of the enemy, spontaneously take up arms
to resist the invading troops without
having had time to organize themselves
in accordanc<' with Article i, shall be
regarded as belligerents if they carry arms
openly and they respect the laws and cus-
toms of war.

Article 5
Prisoners of war may be interned in

a town, fortress, camp, or other place,
under obligation not to go bevond certain
fixed limits ; but they can only be placed
in confinement as an indisjx'nsable measure
of safety, and only -while the circumstances
which necessitate the measure continue to

exist.

Article 6

The State may utilize the labour of
prisoners of war according to their rank
and aptitude, officers excepted. The tasks
shall not be excessive and shall have no
connexion with the operations of the war.

Prisoners may be authorized to work
for the public service, for private persons,
or on their own account.
Work done for tiie State i> paid lur at

the rates in force lor work of a Mmilar
kind done by soMu rs ot the national army,
or. if there are no rates in force, at a rate
suitable for the xi'ork executed.

I

>cc Mr Kon.iult's report on the Final .Vet. ante. p. 22;.
' lor the portion o{ Baron Gicsl von Clieslin^en's report winch ile.il.s with the Immbardment of unde-

I'l.iLis, the laiinchnig 01 projectiles from h.iMoon'. and the other siibjeits of the Ueclarations
e />,,<(, p. b8o. • .li/f.i ct (A,«i»,H/s. vol. 1, p. 107, annexe B.

M in

Article 6

riie State may utihze thf labour of
prisoners of war according tj their rank
and aptitude. The tasks shall not be ex-
cessive ,H ' shall have no connexion with
the oper ..ins of the war.

Prisoners may be authorized to work
lor ihe public service, for private persons,
or on their own account,

N\'>rk done for the State is paid for at
til- r.ites in force for work of a similar
kmd (lone by soldiers of the national arniv.

ot i^

l'.69.6

I' '11
I

.
<

I f
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1
' V

I I

m-

When the work is for other branchf;s of

the public service or for private persons,

the conditions are settled in agreoment with

the military authorities.

The wages of the prisoners shall go
towards improving their position, and the

balance shall be paid them at tho time of

their release, after deducting the cost of

their maintenance.

Article 14

Ar information bureau relative to pri-

son..'; of war is instituted, on the com-
mencement of hostilities, in each of the

belligerent States and, when necessary, in

neutral countries which have received

belligerents in their territory. The function

of this bureau is to reply to all inquiries

about the prisoners, to receive from the

various services concerned all the informa-
tion necessary to enable it to make out an
individual return for each prisoner of war.

It is kept informed of internments and
transfers, as well as of admissions into

hospital and deaths.

It is likewise the function of the informa-
tion bureau to receive and collect all objects

of personal use, valuables, letters, etc., found
on the field of battle or left by prisoners who
have died in hospitals or ambulances, and
to forward them to those concerned.

Article 17

Officers taken prisoners may receive, if

necessary, the full pay allowed them in

this position by their country's regulations,

the amount to b",' refunded by their own
Government.

When the work is for other branches of

the pubhc service or for private person^

the conditions are settled in agreement wnl
the military authorities.

The wages of the prisoners shall ^i,

towards improving their position, and tlif

balance shall be paid them at the time oi

their release, after deducting the inst oi

their maintenance.

Article 14

.\n information bureau relative to pri-

soners ot war is instituted, on the com-

mencement of hostilities, in each i-f

the belligerent States and, when iirc.--

sary, in neutral countries which li.r

received belligerents in their territory. li.

function of this bureau is to reply in .tli

inquiries about the prisoners, to reivivi^

from the various services concerned all thi

information necessary to enable it to iiiakt

out an individual return for each iiri^dmr

of war. The individual return shall ht- scKt

to the Government of the other belligerent after

the conclusion vf peace : the bureau mint

stale in it the regimental number, name and

surname, age, place of origin, rank, unit, dati

and place of capture, internment, •eouiuivu

and death, as well as any observations nj u

special character. It is kept informul 1'

internments and transfers, as well .is it

releases on parole, exchanges, escapes, allmi^-

sions into hospital and deaths.

It is likewise the function of the infnrma-

tion bureau to receive and collect all object*

of personal use, valuables, letters. &r

.

found on the field of battle or Kit by

prisoners who have been released on parole.

or exchanged, or uho have escaped or ditJ

in hospita.s or ambulances, and to forward

them to those concerned.

Article 17

The Government will grant to officers uk
are prisoners in its hands the pav to uhid

officers of the same rank of its oun army art

entitled, the amount to be refunded hy t'niv

Government.

.\KTiCLE 22 a
' It is forbidden to force ressurtissunts o'

the hostile party to take part in the opcratun^

of war directed against their country, c. ;n
''

they icere tn its service before the comminci-

mcnt oj the war.'
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Article 2j

In addition to the prohibitions provided

by special Conventions, it is especially

forbidden :

(d) To employ poison or poisoned

weapons ;

[b] To kill or wound treacherously indi-

\iihials belonging to the hostile nation or

army
;

i() To kill or wound an enemy who.
having laid down his arms, or having no
longer means of defence, has surrendered

at discretion ;

ui) To declare that no quarter will be
given

;

(1) To employ arms, projectiles, or

material calculated to cause unnecessary
suffering ;

i/j To make impropuT use of a flag of

truce, of the national flag or of the military

insi,?nia and uniform of the enemy, as well

as the distinctive badges of the Geneva
Convention ;

i!,') To destroy or seize the enemy's
prnixrty, unless such destruction or seizure

bi iniiKratively demanded by the necessities

of war.

Article 25

It is forbidden to attack or bombard
towns, villages, dweUings or buildings that
are not defended.

Article 27

In sieges and bombardments all neces-
sary- steps must be taken to spare, as far

as possible, buildings dedicated to rehgion,
art. science, or charitable purposes, hos-
pitals, and places where the sick and
wotnided are collected, provided they are
Hdi being used at the time for military
piiri loses.

It is the duty of the besieged to indicate
tile presence of such buildings or places by
liistinitive anil visible signs, which shall be
n. titled to the enemv beforehand.

Article 23

In addition to the prohibitions provided
by special Conventions, it is especially
forbidden :

(a) To employ poison or poisoned
weapons

;

(6) To kill or wound treacherously indi-

viduals belonging to the hostile nation or
army

;

(f) To kill or wound an enemy who,
having laid down his arms, or having no
longer means of defence, has surrendered
at discretion

;

(d) To declare that no quarter will be
given

;

(1') To employ arms, projectiles, or
material calculated to cause unnecessary
suffering

;

{/) To make improper use of a flag of

truce, of the national flag or of the military
insignia and uniform of the enemy, as well

as the distinctive badges of the Geneva
Convention

;

(g) To destroy or seize the enemy's
property, unles.; such destruction or seizure

be imperatively demand^'d by the necessities

of war

;

{h) Ti> declare abolished, suspended or

nadmissible in a court of law the private

claims 0/ ressortissants of the hostile party.

Article 2,5

'

It is forbidden to attack or bombard by
any means whatever towns, villages, dwell-
ings or buildings that are not defended.

Article 27

In sieges and bombardments all necessary
steps must be taken to spare, as far as

possible, buildings dedicated to religion, art,

science, or charitable purposes, hospitals,

and places where the sick ami wounded
are collected, and historic monuments, pro-

vided they are not being used at the time
for military purposes.

It is the duty of the besieged to indicate

the presence of such buildings or places by
distinctive and visible signs, which shall be

notified to the enemv beforehand.

Article 44 Article 44 a

It i> forbidden to force the population It is forbidden to force the inhabitants of
(if nr.upird territory to take part in military' occitpieti territory to furnish information
op<ration.-- against its own country. about the hostile anny or its means of defence.

' I'or lli.it part ol the Commission's report dealing with this .iiticio, see p:'it, p, iS8g.

M m 2

I \^ t r;

!
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Article 52

Requisitions in kind ami services shall

not be tiemanded from municipalities or
inhabitants except for the needs of the
army of occupation. They shall be in pro-
portion to the resources of the country,
and of such a nature as not to involve the
population in the obligation of taking part

in the operations of the war against their

country.

Such requisitions and services shall only
be demanded on the authority of the com-
mander in the locahty occupied.

Contributions in kind shall, as far as
possible, be paid for in cash ; if not,

a receipt shall be given.

Article 53
An army of occupation can only take

jwssession of cash, funds, and realizable

securities which are strictly the property
of the State, depots of arms, means of trans-
port, stores ancl suppHes, and, generally, all

movable property belonging to the State
which may be used for the of)erations of the
war.

Railway plant, land telegraphs, tele-

phones, steamers and other ships, apart
from cases governed by maritime law, as
well as defKjts of arms and generally all

kinds of munitions of war, even though
belonging to companies or to private
jxTsons, are likewise material which may
serve for military operations, but they
niiwt bo restored anil compensation fixed
will n peace is made.

I
*

Article 52

Requisitions in kind and services >h,il!

not be demanded from municipalitii-^ ur

inhabitants except for the needs of the

army of occupation. They shall be n,

proportion to the resources of the coiintrv,

and of such a nature as not to involve thv

population in the obhgation of taking; part

in the operations of the war against ilior

country.

Such requisitions and services shall only

be demanded on the authority of th'i

commander in the locality occupied.
Contributions in kind shall, as f.ir as

possible, be paid for in cash ; it ii.f

a receipt shall be given, and paynu-nt -null

be arranged as soon as possible.

.\rticle 53
An army of occupation can onlv take

possession of cash, funds, and reali/ruble

securities which are strictly the prujiertv

of the State, depots of arms, means <if trans-

port, stores and supplies, and, gener.dlv.al!

movable property belonging to the State

which may be used for the operations of the

war.

All means of communication and of trany

port operated on land, at sea and in the air

for the transmission of persons, thin^^ .ud

neifs, as well as defM<ts of arm-, anl,

generally, all kinds of munitions ol wjr,

even thou-;li belonging to companies "t t

"

private persons, ar<: likewise materiil whhh
may serve for rorlitary operations, but thiv

must be restored and tompensatinii li.vl

when [H-ace is made.
Submarine cables connecting an nciupui

or enemy territory with a neutral lerntor:

shall not be seized nor destroyed exi eft wim
absolute necessity requires. They mu^l lilf-

ii'isc be restored and compensation fixed uta
peace is made.

New Article

RKL.\riVE TO I.NDEMNIITC.\TI0N for \IiiL\-

TION OF REGULATIONS rONCKKMN', THt

L.\WS .\ND cr^TOMS OF \V,\R ON I .\ND

A belligerent party n<hich shall violaU' ,'«

provisions of the present Regulation^; sh-.iH. 1/

the case demands, be liable to pay compeiisj-

tion. It shall be responsible for all Jits

committed by persons formini^ part "J m
armed forces.

ti h'



CONVENTION (V) RESPFXTING THE RIGHTS AND DUTIES OF
NEUTRAL POWERS AND PERSONS IN CASE OF WAR ON
LAND

'

(For the heading see the Convention for the pacific settlement of inte. ...

With a view to laying down more clearly the rights and duties of neutral Powers

in case of war on land and regulating the position of the belligerents who have taken

refuge in neutral territory
;

Being likewise desirous of defining the meaning of the term ' neutral ', pending

the possibility of settling, in its entirety, the position of neutral individuals in their

relations with the belligerents
;

Have resolved to conclude a Convention to this effect, and have, in consequence,

appointed the following as their plenipotentiaries :

^Here follow the names of plenipv tentieu'ies.]

Who, after having deposited their full powers, found in good and due form, have

agreed upon the following provisions :

Chapter I.—The Rights and Duties of Neutral Powers

Article i

The territory of neutral Powers is inviolable.

Article 2

Belligerents are forbidden to move troops or convoys of either munitions of war
or supplies across the territory of a neutral Power.

Article

Belligerents are likewise forbidden :

(a) To erect on the territory of a neutral Power a wireless telegraphy station or any

apparatus for the purpose of communicating with belligerent forces on land or sea ;

(M To use any installation of this kind established by them before the war on the

territory of a neutral Power for purely military purposes, and which has not been

opened for the service of public messages.

Article 4

Corps of combatants cannot be formed nor recruiting agencies opened on the

territory of a neutral Power to assist the belligerents.

' .litis el doiunienis, vol. i, p. djS. Ante, p. 292.
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Article 5

A neutral Power must not allow any of the acts referred to in Articles 2 to
4

to occur on its territory.

It is not called upon to punish acts in violation of neutrality unless the said acts

have been committed on its own territory.

Article 6

The responsibility of a neutral Power is not engaged by the fact of persons crossing
the frontier separately to offer their services to one of the belligerents.

Article 7

A neutral Power is not called upon to prevent the export or transport, on behalf

of one or other of the belligerents, of arms, munitions of war, or, in general, of

anythinu which can be of use to an army or a fleet.

Article 8

A neutral Power is not called upon to forbid or restrict the use on behalf of the

belligerents of telegraph or telephone cables or of wireless telegraphy apparatus
belonging to it or to companies or private individuals.

Article 9

Every measure of restriction or prohibition taken by a neutral Power in regard

to the matters referred to in Articles 7 and 8 must be impartially applied by it to

both belligerents.

A neutral Power must see to the same obligation being observed by companies
or private individuals owning telegraph or telephone cables or wireless telegraphy

apparatus.

Article 10

The fact of a neutral Power resisting, even by force, attempts to violate its neutrality

cannot be regarded as a hostile act.

Chapter II.—Belligerents Interned and Wounded tended in Neutral Territory

Article ii

A neutral Power which receives on its territory troops belonging to the belligerent

armies shall intern them, as far as possible, at a distance from the theatre of war.
It may keep them in camps, and even confine them in fortresses or in places set

apart for this purpose.

It shall decide whether officers can be left at liberty on giving their parole not

to leave the neutral territory without permission.

1' ..liii
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Article 12

In the absence of a special convention, the neutral Power shall supply the in-

terned with the food, clothing, and relief required by humanity.
At the conclusion of peace the expenses caused by the internment shall be made

good.

AKiici.t 13

A neutral Power which receives escaped prisoners of war shall leave them at Hberty.

If it allows them to remain in its territory it may assign them a place of residence.

The same rule applies to prisoners of war brought by troops taking refuge in the

territory of a neutral Power.

Article 14

A neutral Power may authorize the passage over its territory of wounded or

sicic belonging to the belligerent armies, on condition that the trains bringing them
shall carry neither personnel nor material of war. In such a case, the neutral Power is

bound to take whatever measiu-es of safety and control are necessary for the purpose.
Wounded or sick brought under these conditions into neutral territory by

one of the belligerents, and belonging to the hostile party, must be guarded by the
neutral Power so as to ensure their not taking part again in the operations of the war.
The same duty shall devolve on the neutral State with regard to wounded or sick

of the other army who may be committed to its care.

Article 15

The Geneva Convention applies to sick and wounded interned in neutral territory.

Chapter lU.~Neutral Persons

Article 16

The nationals of a State which is not taking part in the war are considered as
neutrals.

-Article 17

A neutral cannot avail himself of his neutrality

:

(a) If he commits hostile acts against a belligerent

;

(A) If he commits acts in favour of a belligerent, particularly if he voluntarily
enlists in the ranks of the armed force of one of the parties.

In such a case, the neutral shall not be more severely treated by the belligerent

as against whom he has abandoned his neutrality than a national of the other belli-

gerent State could be for the same act.

l;

Article 18

The following acts shall not be considered as committed in favour of one of the
belligerents in the sense of Article 17, letter {b) :

(a) Supplies furnished or loans made to one of the belligerents, provided that

I;
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the person who furnishes the supplies or who makes the loans lives neither in the

territory of the other party nor in the territory occupied by him, and that the supplies

do not come from these territories ;

{b) Services rendered in matters of police or civil administration.

Chapter IV.—Railway Material

Article 19

Railway material coming from the territory of neutral Powers, whether it be

the property of the said Powers or of companies or private persons, and recognizable

as such, shall not be requisitioned or utilized by a belligerent except where and to

the extent that it is absolutely necessary. It shall be sent back as soon as possible

to the country of origin.

A neutral Power may likewise, in case of necessity, retain and utilize to an equal

extent material coming from the territory of the belligerent Power.

Compensation shall be paid by one party or the other in proportion to the material

used, and to the period of usage.

Chapter \'. -Final Provisions

Article 20

The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

' ):

.
'iiii (

(;*

Article 21

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a proces-verbal signed by the

representatives of the Powers which take part therein and by the Netherland Minister

for Foreign Affairs.

Thi subsequent deposits of ratifications shall be made by means of a written

notification, addressed to the Netherland Government and accompanied by the

instrument of ratification.

A duly certified copy of he proces-verbal relative to the first deposit of ratifications,

of the notifications mentioned in the preceding paragraph, and of the instruments

of ratification shall be immediately sent by the Netherland Government, through

the diplomatic channel, to the Powers invited to the Second Peace Conference as well

as to the other Powers which have adhered to the Convention. In the cases contem-

plated in the preceding pjwagraph, the said Government shall at the same time

inform them of the date on which it received the notification.
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Article 22

Non-signatory Powers may adhere to the present Convention.

The Power which desires to adhere notifies its intention in writing to the Nether-

Isnd Government, forwarding to it the act of adhesion, which shall be deposited in

the archives of the said Government.

This Government shall immediately forward to all the other Powers a duly certified

copy of the notification as well as of the act of adhesion, mentioning the date on

which it received the notification.

Article 23

The present Convention shall come into force, in the case of the Powers which

were a party to the first deposit of ratifications, sixty days after the date of the prods-

verbal of this deposit, and, in the case of the Powers which ratify subsequently or

which adhere, sixty days after the notification of their ratification or of their adhesion

has been received by the Netherland Government.

.^RTICL" 24

In the event of one of the contracting Powers wishing to denounce the present

Convention, the denunciation shall be notified in writing to the Netherland Government,

which shall immediately communicate a duly certified copy of the notification to

all the other Powers, informing them at the same time of the date on which it was

received.

The denunciation shall only have effect in regard to the notifying Power, and one

year after the notification has reached the Netherland Government.

M 1

Article 25

A register kept by the Netherland Ministry of Foreign Affairs shall give the date of

the deposit of ratifications made in virtue of Article 21, paragraphs 3 and 4, as well

as the date on which the notifications of adhesion (Article 22, paragraph 2) or of

denunciation (Article 24, paragraph i) have been received.

Each contracting Power is entitled to have access to this register and to be supplied

with duly certified extracts from it.

In faith of which the plenipotentiaries have appended their signatures to the present

Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain

deposited in the archives of the Netherland Government jmd duly certified copies

of which shall be sent, through the diplomatic channel, to the Powers which have

been invited to the Second Peace Conference.

Here follow signatures.]

M

ii
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Report to the Conference from the Second Committion on Rights and

Duties of Neutral States in Case of War on Land

'

(RtriiRTlK, (OUINIL BoKH.)

Mk. TrKSIDKNT AM) (ilNTlI-MKN :

riio iiiic^tKin <it tlu' ri^lits .111.1 (lutir> .if n.iitr.iN i> t.... mtim.it.ly Dniucf..! .viih tl,.

.-.HlitiiatKin .<( th.' Ia\v>. ami .u>t.ini^ .if w.ir .m l.iiul t.i liav.- pa>M.I unii.iticil at th. tun.

.if thf riiNt r.aiT ('.infcr.n.f. His Kx. .lliiK y Mr. KvMli.r, tin- lir^t il.l.uat. m

I.uxfmlmry, .all. .1 alt.iiti..n t.i it
'' in the sub. >imnii>si<in wliu h wa>. instnii t.-.l t.. yvy r.

what aft.rwar.ls f)c. am.- tfi.' K.riil.ituins .if 1899; ami alt^l.)U^!ll the r.ininii>-ii.ii t. It

c.mstraim .1 t.i .-.infinc itself to an .xamination of the iiu.'-ii.ms i-ontaincd in the t.xt ..f tl.

rVclaration .if Brii>><K, the ("onftrtnc', at its supRfstion, i-xprissnl ami ins.rtnl in 11-

Final Art tin- rcc.inimcn.lati.in that ' th.' qwsti.uis of the rights and .lutii's .it n.ntr.il-

may be inserted in the proRramnie of a ronferencr in the near future '.

This voeu has been realized and We are submitting a report on the task .'ntnist. .i t. 1:-

of examinipR the .iiiestion thus bec,ueath.(l to the Second I'eare Conference.

The subject-matter to be dealt with falls very naturally into tw.i parts, l-irst .t .,11

there must be determined the situation which war . r.-ates for m utral States as sucli, tl.i.r

rifihts and their duties with regard t.i th.' Powers in conflict. In th- second iil....,

consideration must bi- t^iven to imlividuals from n.utral States and t.i th.' kind of ...iiln;

to which thev may properly be subjected in their relations with the belligerents. \:.nl

of these two questions will be ni.ide the s'lbject of a separate rejxjrt.

As to the ri(;hts and duties of neutral States, the Commission had before it a projut

.manating from the French deleRati.in." .in which were grafted various amen.lnicnf*

presented by .ither delegations* and also some jxiints referred to it for examinathii by

other c.immissions.irsubc.immissions.' We shall have occasion to mention them seiMrattlv

in the c.iurse of the present report.

No more than the authors of the Regulations of 1.S99, have we dreamed of s< ttliim in

numerous articles all the controversies that arise in theory ; we have confined oui- Iv. • to

regulating somequestionsw ise practical importancehas beendemonstlated byexptru i..f,

and which app<'ar possible of solution in accordance with the ideas generally accept..! t. -d.iy

The pr.ip.isition of th.' French del.'gationacc.ird.d with this idea, and General Aiii.iiinl

speaking for them, said :

' Thispr.iposition iloubtless will b.' criticize.l f.ir failing to pr. akIv

for everything. It i- quite p issible that the Powers may be obliged to add to it prnvi-innr

'
I'tii- rfimrt was i.riMnttcl Sv the Sc. unil I'cimmi-Miin tlirou>;li Ci.lonrl H..r(i. ri'port.-i ..1 thi

second subcimmission It li.i.l bcii .suhmitt.d U> the ScM.ril C..ninii"i.in by a toimintte.' .il .x.nKni..ti"ii

.omii.iseil of his Kxi-ilUiuv Mr. .\sser, chairman, (leniral von (;umltll.r,tiiiral Davis, General Har.ni.i'M

von l.i.^lii.Ren, hi> ExcellenLV Mr Beernae-, his Kxcellen. y Mr. van (1< n Heuv.l. his 1 n. ..I'lia

Mr I nil Ts.nK-tsianK, hi.« rxiill.'iuv Mr. d>' liustaniantc, his I'.xcelUncy Mr, Mrim, Mr Limis K.n.iult,

his txcellencv Lori! Keay, ('..neral Sir Kilmnnil K. l-.lles, hi-s Kxcellency M.". Isu.lzuki, his 1\. .Ikn.v

Mr KvMhin'h;s K.x.eH.ncv (uneral I.mkh.cr .len Merr r.iortUKa.l his I-.xccllenry Sam...! K.un,

Momtas-es-Saltaneh, his Kxcellcncv Mr B.hiiman hi- I- n. rllen. v Mr. Carlin. and Colonel Borel. n'lM.rter

Actfi -t (Jmuniinls. y .1. i, |.. 1,4... See the rciH,rt ,.n lU-- I iii.il Act, anU . \>. .•.;o, reKarilmR Hit •
•W' r.:

(jf Convention V.
• tnte, p. M'l ' .lf<(« it d:Hii>n<nts. vol, ill, p. ;;^>. iinntte 24; f...s/. p —-

^

• Acte'. it documents, v.il. in, pp. .'^.^^-V.'., annix.s 2--.U. .In-ii.o- 2y-w are imUnh.l in t^i

-vnoptic tahl.-, pml, pp. ?;2-;?i;. Amuxe tl.a pr.iposal of the Danish deleKation. is .iiiol.i! m ttit

l.ofK- of this report, po-it, p. 547 Actt-i ,1 il'>iunuMts, vol 111, p. 210, unnixe !J ;
/"'<', p =4'
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setting forth all the conditions umlcr whirh thry intend, when ciision ariM-s. to rxcrrisc

their neutrality. But if our proposition could meet with unanimous approval, the I'owirs

w .iildhave as a point of departure an estabintu'd and already famdiar).;riiundw(jrkr()mniiin

to all, possessing the great superiority of having originated in calm and fm- disiii>siiih
'

.\t the outset a question of considerabli' iin{M)rtanie presented itsell to the ("onimissujii.

should the new provisions b«' considered as addressed exclusively to the neutral Slates .nul

as trai iiiR their line of conduct for them, or should they l)e given, as far as pos->il)li
,
the

more extensive character of general provisions applicable to all i).»rties ?

rile latter point of view was the one taken by the proposals of the delegation ot Belj;iiini,'

.ind it was advocated by that delegation as follows ;

The obje<'t of several of the duties ol neutral States is to prevent them fi. mi

tolera.ing within their territory improper conduct on tlii> part of bt lliyerent^.

It is Well, therefore, not to iiinline ourselves to an assertion that neutrals ai'

hi'iind to privent such acts. It is important to declare that the obligations ot iiriitr.iU

ill this regard rtc)w from an inhibition of gi neral application which logically conci iiis

liilligerents primarily before affecting neutrals.

The Commission having accepted without objection the ide.i (jI tlu- Belgian ik legatif>ii,

the project begins with the duties of b«'lligerent I'owers, enunuratiiig the acts from which

the>e States must abstain and those which sliouiil not be perlomied in their behalf. It

next lavs down t'le corrcsixuiding obligation of the neutral State, taking care to distinguish

the acts which ; re not im iuded in this obligation and in regard to which the neutra' State

has no other duiy towards the belligerents than that of impartialitN'. It hnally deals also

with ,1 few isolated points, the regulation of which appeared pos>ible and desirable.

Thus much saiil, we will review the articles of the project,' giving the necessary explan.i-

tioii with each.

.Vrtk LK I

The territory of neutral States is inviolable.

On the motion of the Belgian delegation ' the Commission thought it well to put at the

head of the project this provision, which con^'crates the first and fundamental effect of

neutrality during war.

.\RTICLi: i

Belligerents are forbidden to move troops or convoys of either munitions of war
or supplies across ihe territory of a neutral State.

This article, adopted on the motion of the British delegation.' is the direct coiisequenve

of th.- principle enunciated in Article i. Fhere would be a violation of the territory of

a nuutnil State in the act of a belligerent Ui.ing this territory for the passai.;e of either

trcMips or convovs of munitions of war or supplies. The prohibition contauud in .\rtuir z

is addressed to the belligerents themselves ; it is not in conflict with Article 7, which

refers only to com.nercial enterprises of individuals.

.\kti i,e j

Belligerents are likewise forbidden :

(a) To erect on the territory of a neutral Stat.' a wirel.ss tehi^r.iph v -.t.Ttion or any
other apparatus for the purpose of communicating with thi- belligerent forces on
land or sea

;

' I'oit, p. 552. ' i'oit, p. 550.
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(h) To use any installation of this kind established by them before the war on the

torntory of a neutral State for purely military purposes, and which has not liKti

opened for the service of public messages.

The provisions of this article follow directly from the principle affirmed in Article i.

The inviolabihty of the territory of a neutral State is incompatible with the use of tins

territory by a belligerent in aid of any of the objects contemplated by Article 3.

Here, likewise, there can be no conflict between the provisions of Article 3 and tlion

contained in Article 8 below. The fi'st of these articles contemplates the installation by

belligerent parties of stations or apparatus on the territory of the neutral State or the

use of stations or apparatus estabhshed by them in time of peace on this territory, for

purely military purposes without opening them to pubhc service. Article 8, on the (.ttur

hand, treats of public service utihties operated in a neutral country, either by the ntutrai

State or by companies or individuals.

The Japanese delegation, which had proposed the provision under letter b, had in vi. w

in a general way all mstallations established before the war by a belligerent on nmtral

territory. The restriction of the prohibition to those installations alone that havi been

established for purely military purpo I's and have not been opened for the service of public

messages was voted on motion of the Russian delegation.' The wording of the last pan

of letter 6,
' and which has not been opened for the service of pubhc messages ', was

borrowed from the radio-telegraphic convention of 1906. By adopting this wordinp. on

the motion of the British delegation, the Commission placed the latter delegation as will

as the Japanese delegation in a position to declare that they abandoned the roservis

previously stated by th.m with respect to Articles 3, 8, and 9.

Article 4

Corps of combatants cannot be formed nor recruiting agencies opened on the

territory of a neutral State to assi?,. the belligerents.

While borrowing this article from the French proposal,' the Commission gave it thi

tenor of a general prohibition. What it prohibits is the formation of a corps of combatants

to assist a belhgerent, and also the creation and operation of recruiringagencies, the opening

of which might be attempted on neutral territory for the same purpose.

The Japanese delegation had asked that IxUigerents be forbidden to make use of ni utral

territory for the purpose of establishing ' bases of supplies '. The reply was made that

a prohibition of that kind would run the risk of being utterly illusory for the simpK^ reafun

that, as a matter of fact, belligerent States will always be able to obtain supplie> Ironi

the neutral territory through agents and other intennediaries. Moreover, the conmuru

of the inhabitants of n utral countries with belligerents is free, and Article 7 of the jirujut

states specifically that the neutral State is not obliged to prevent it. Confronted by th:.-

objection the Japanese delegation did not insist on its motion.

.\rticle 5

The neutral Slate must not allow any of the acts referred to in Articles 2 tu 4 t-

occur on its territory.

It is not called ui><m to sujjpnss acts in violation of neutrality unless tin >ai.

acts have been eoinmittid on its own territory.

' Actes et documents, vol. in, p. 267, annexe 35. * I'osI, p. 552.
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Article 5 is the logica' and necessary counterpart of Articles 2 to 4. It is not sufficient

to lay down the prohibitions mentioned in the preceding articles ; it is also necessary to

determine and state precisely (and that is just what the project herewith submitted does)

the duty of the neutral State in regard to prohibited acts that are or might be committed

on its territory. This duty is very simple, but it does not always appear in exaitly the

same form.

A violation of neutrality by one or other of the belligerents will be prevented by material

means by the neutral State, all rights of the latter State being reserved as to claim>^ on its

part arising from such acts and as to the damages it will be entitled to demand. Acts

contrary to neutrality committed on neutral territory by individuals fall, on the other liantl,

underthe jurisdiction of the neutral State, and particularly under the p<nal provision^ that

it may have thought proper to enact.

Why docs .Article 5, in its second paragraph, use the general terms 'acts 1. violation

of neutrality ', while the project only mentions as such those acts enumerated in Article 4 ?

The reason is simple ; as stated above, it would be impossible to make here a complete

enumeration of all acts that might be considered in violation of neutrahty, and therefore

it must be left to the neutral State to do as much more as it deems necessary, in this respect,

, ither in its neutrai.ty proclamation or otherwise. On the other hand, it was not inappro-

priate to settle by a precise text the controversy that had arisen on the subject of what

might be called the territorial extent of the duties and jurisdiction of the neutral State in

the matter of acts in violation of its neutrality. Is the neutral State called upon to proceed

against its ressortissants for acts committed by them outside of its territory ? The present

DFoject settles the question in the negative and emmciates the principle that, even in what

concerns its rcssorlissania , the duty of the neutral State is limited by its frontiers. It is

called upon only to suppress acts committed on its territory, withoi.t having to distinguish

within these limits whether the act in violation of its neutrality has been committed b\ its

national or a foreigner.

On this subject the Japanese delegation raised the question whether it would not be

well to extend the obligation of the neutral State to the territories where it has jurisdiction.

While granting the justice, theoretically, of this idea, the Commission was obliged to

recognize that any att<'mpt to make it the subject of a provision in a con\(mtion would

encounter difficulties of verbiage and application that had better be avoided. .As a matter

of fact, under the hypothesis b<'ing discussed, the situations would only be exceptional,

if not abnormal, in which the real facts of the case would furnish the only criterion for

ilf'termining, not only the neutral State really responsible, but also the extent of its duties.

r :§
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.\RTICLE t)

The responsibility of a neutral State is not engaged by t lie fact of persons crossing

the frontier separately to offer their services to one of the belligerents.

On this point a difference of opinion arose in the Commission.

rile German projxisal,' coiuerning neutrals on the ttrritory of the belligerents,

enunciated tiie double pnncijile : (l) that neutrals h lortli nuist not serve, even volun-

tarily, in the belligerent forces ; (2) that neutral Sta.es sliouUl forbid their ressortissanli

t" riili^t in belligerent forces.

' Aitcs et dn{ unirnts, vol. iu, p. J')8, antitXf 36 ;
/>^s/, p. 50s.
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This last clause—liad it prevailed—would have been inconsistent with the jpi.

visions of Article (>. which differs from tiie French proposal ' only by a slightly diffi n

m

wording.

But, in view of the opposition it encountered, the German delegation abandomd it-

proposal as fai as it concerns war service which ressortissants of neutral States freely oiiir

or consent to.

Article 2 of the French proposal was expressed in the following terms :

A neutral State must not allow, in its territory, the formation of corps nt cm.-

batants, nor the o{)eninK of recruiting agencies to assist a belligerent. Bui its rtspi nn

bilitv IS nut engaged by the fact uf certain of its citizens crossing the frontier to offer that

services to one or other of the I 'Hgerents.

It will be noticed at once that the Comnussion separated the two sentences of tin-

article.' making two distinct articles of them, one of which, Article 4, states a prohihith r

that the neutral State is bound to enforce (Article 5, paragraph 2), while the other, Artui,

specifies an act with respect to which a neutral State may remain indifferent. Hut \h

antithesis that the French proposal exhibited very clearly by uniting tliese two siiiti nu-

iii one article, as above, nevertheless subsists and merits notice here. To appreci.itt thi

exact sense and scope of Article it is well to compare it with the text of Article 4. It gws

without saying that the neutral State must prevent its frontier being crossed by cori^ n

b.mds which have already been organized on its territory without its knowledge. On 1I..

other hand, individuals may be considered as acting in an isolated manner when tlnit

exists between them no bond of a known or obvious organization, even when a numbtrr.:

them pass the frontier simultaneously.

Moreover, it makes no difference whether these individuals acting separately an •

:

are not citizens of the neutral State. Article b makes no mention of their natiiiii.ilit\.

It therefore applies also to the ressortissants of the belligerent State returning to tluir

fatherland to perfumi their military duty.

i y
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.\rtklk 7

A neutr.J State is not called upon to prevent the export or transport, on Inh, :

of one or otiier of the belligerents, of arms, munitions of war, or, in general, of anytKi;.,

which can be of use to an army or a fleet.

The rule enunciated in this article is justihed in itself, independently of the rt.ix n-

of a practical kind in its favour. Theoretically, at least, neutral States and their po|)uL-

tions are not to suffer from the consequences of a war in which they do not p.irti( ipat'

Therefore the duties imposed on them by the war and the restrictions placed i>n th ;:

liberty of action should be reduced to the minimum of what is strictly necessary, llur

is no reason for prohibiting or interfering with the commerce of a neutral State ev.n ir.

regard to the articles mentioned 111 the text of the article above. Any obligation in li.::

matter l.iid upon the neutral State would cause the greatest difhculties in actual pr.ntid

and would create inadmissible interferenc e with commerce.

-Articlejof the French projed.'n irresponding to the Article 7 under discussion, nn iiti' ;.•

(Mily the export, by the subjects of tiie neutral State, of arms, munitions of war. tt. I-

' I'oit, p. 5 52.
" /'us/, p. 550.



NEUTRAL POWERS AM) PERSONS IN WAR ON LAND 543

was on the motion of the Belgian dplcgation,' supported by the French delegation, that the

Commission adopted the more general text, embracing the transport as well as the export

and making no mention of the nationality of the merchants interested, which is, indeed.

quite beside the question.

Article «

A neutral State is not callrd up<jn to t(irbid or r<-strict the use un behalf of tiiv-

belligerents of telegraph or telephone cable-, or <jf wirele,~ telegraphy apparatus

belonging Ui it or to companies or private individuals.

Mention of tlus article has already been made in the (:<jmmentary on Article ;. Wc art

here dealing with cables or apparatus Uloniiing either Id a neutral state or to a compan>'

or individuals, the operation of which, for the tran-mi--ion of news, has the rharacter ot

d public service. There is no reason to compel the- neutral State to restrict ur preihibit

the use by the belligerents of these means of eummunication. Were it otherwise, objections

of a practical kind would be encountered, ari-ins.' out of the cmsiderable difficulties in

exercising control, not to mention the confidential character of telegraphic correspondence

and the rapidity necf;ssary to this service.

Through his Excellency Lord Reay, the British delegation requested that it be specified

that ' the liberty of a neutral State to transmit messages, by means of its telegraph lines

on l.md.its submarine cables e)r its wireless apparatus, does not imply that it has any right

to use the-m or permit their usi- in order to r-.-ncler manifest assistance to one of the

belligerents '.

The justice of the idea thus st ted was so great as to receive the unanimous approval

of the Commission.

Article 9

Evt-ry measure of restriction or prohibition taken by the neutral State in reLian!

to the matters referred to in Articles 7 and S must be impartially applied by it to

both bfiligerents.

.\ neutral St.ite must see to the same oblitiation being observed by companies
i;r pnvate individuals owning telegraph or teK-phone cables or wirele-^s telciiraphy

apparatus.

While declaring that a neutral State d(jes not have to forbid or restrict either tin

commercial operations referred to in Article 7, or the use of the cables or apparatus

niriitioned in Article 8, the project dws not, needless to say, detract from the right of the

saul IV utral jtate to take, on its owti account, such restrictive or prohibitive measures

in til' -e matters as it may deem necessary or useful. Its liberty in this respect remains

entire, with but one condition, namely, that the measures so taken be applied impartially

to the bellige.ents. The additional article proposed by the German lielegation,- corre-

spouiling to Articles ,s and 9 of the project, contained this condition, but only as regards

th'- r-stnctions or prohibitions relative to the employment of cables or apparatus used in

transmitting messages. But similar measures might very well be taken by a neutral

^tdte uitli n gard to the commerce spoken of in Article 7, and they too should, in such

ca- - be impartially applied to the belligerent parties. Thereii>re the Commission thou.i^ht

It eivisdble to give to this rule of impartiality the general scope found in Article 9.

U
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The German proposition just mentioned was explained in the following terms b\ hi-

Excellency Baron Marschall von Bieberstein, the first delegate of Germany

:

One single proviso ought to be made to the principle that neutral States .ir. ,,!

liberty t(i regulate the use of their telegraph systems by belligerents. Tla- Juiv

of impartiality inherent in the notion of neutrality imposes an absolute require iiiti;;

upon them to preserve perfect equality of treatment towards the belligerents. .\ny

restrictions that a neutral State may deem it expedient to impose on the frm], n,

of the telegraphic communications of one of the parties should therefore be uiLui,

applied to the correspondence of the other belligerent.

It is well understood that the rules which we are proposing are to apply < iU,i, .

to States where the operation of the telegraph lines forms a branch of the pubi;.

administration dud to those where it is left to companies or to private persons. Iv,

the former it devolves uptjn the Government itself to perform the duties incuiiil»L:

upon it : in the latter the State would be responsible for the acts of the coinp.iiii-

or individuals and would have to prevent any violation of neutrality on their part.

The majority of the Commission concurred in the opinion expressed by the Geriiiai.

delegation. It seemed to the majority that in a service hke the transmission of mess.ig.>

by means of ordinary or wireless telegraphy, or telephone, the neutral State not oiih uugL;

itself to maintain impartiality as between the belligerents, but it ought also to t.ik. >uc..

action that its example would be followed by the companies or private owners of telegrap 1

or telephone lines or wireless apparatus.

1 *\

Article io

A J.
'

. 1 State which receives escaped prisoners of war shall leave them at IukVx

If it ai V. - them to remain in its territory it may assign them a place of resid !iM.

The s...iie rule applies to prisoners of war brought by troops taking refuge in the

territory of a neutral State.

The French project,* frori wliicli the first paragraph of tiiis article is taken, said onh

' Prisoners who, having escaped from the territory of the belligerent which held thftr.,

arrive in a neutral country sliall be left free.'

While accepting this principle, the Commission completed the text in the full uir.i

respects :

(i) The expression ' prisoners of wai ' is intended to exclude from the benefits c:

.\rticle 10 individuals wanted for a breach of common law and falling within tin l. rir.;

of provisions of a treaty of extradition.

(2) In the second place, the Commission, b\- adopting an amendment moved by the

British delegation,* expanded the first paragi..ph of Article lo to include not only pristjirrs

that escaped from the territory of &>• •';erent who held them, but also thcis. that

escaped from enemy territory occupii le said beUigerent. The simplified w.nimc

which the Commission has taken from the Belgian amendment.* includes both tl >o

I l.isses without distinction.

(3) In the Commission, the Swiss delegation had expressed fear that the absolute t-rir.-

..f the French projvisition might have the .ippearance, at least, of creating in favour o! the

tu.;!tivcs a formal right to enter the territory of a neutral State and remain there at lib^rv

It isked * that the right be reserved to the neutral State, either to exclude them or fe .< :}

/'..s(, p. 552.
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them a longer sojourn as soon as it considered it proper to do so. It hastened to add that,

in its opinion, a neutral State would not, in general, fail to welcome prisoners of war

taking refuge in its territory, and that the suggested reservation only referred to tla

exceptional cases where the neutral State might be forced by circumstances to alldw

sentiments of humanity to be outweighed by legitimate considerations of its police or of

some other kind.

The Commission considered that this reservation could be accepted as a mutter ul

course, and it is verj' clearly expressed by the second sentence of the first paragraph uiidi r

consideration.

(4) lliis M-C(jnd sentence \va> iiisened in Article lo at the instance of the Belgian

delegation.' I'heir proposal was nxjdified, howevir, in one respect.

TIr- Belgian amendnient was worded a> follows ;

.\ neutral Stale which receives prisoners, escaped or brought by troops taking
ritu^^i in its territory, may leave them at liberty or assign them a place of residence.

The Trench delegation, through Mr. Louis Renault, pointed out to the CommissKn
that to assign a place of residence to a fugitive amounted in reality to subjecting hini

ti internment, for which there is no justification. Moreover, the option allowed tin

neutral State might be dangerous, from the point of view of its duty of strict impartiality

towards the belligerents, and might expose it to recriminations that it would be better to

•iviiid.

In reply to these objections his Excellency Mr. van den Heuvel insisted that there was

nouit(-ntion to claim for the neutral State an arbitrary latitude of judgement such as had
ju>t been properly criticized, and that the Belgian proposition was only intended to reser\ e

to that State the right of taking such action that certain special circumstances might make
necessary, as, for instance a considerable number of fugitives. Moreover, does not th^'

r:-'ht of the neutral State to decline to receive or to allow these individuals to remain on it-

!' rritury, imply of itself a right to subordinate the hospitality that it consents to grant

them to some condition such as an assignment of a place of residence, especially since the

tu^ritives always are free to decline it ?

In ^ifilir to cover these various observations the Commission substituted for the option

"i thr iii-iitral State as proposed in the Belgian motion a simple exception, the wording of

which indicates that the assignment of a place of residence will be only an exceptional

me.isiiie.

i5) The second p.iragrapli of Aiticle n> deals with a question that the Bnis-els

''i-nierence discussed witluiut solution, and that the Regulations of i8f)0 also left

unanswered. Ought priscjiiers of war brought into the- territory of a neutral State tn'

bell'.i;. Tent troops who take refuge there, to become frei-, ur should thev 1h mterneil like

the troops? Upon the motion of the Netherland delej^ation ' the ("oninussion declared

for tile first solution. The onh' obstacle to the freedom ol the prisoiieis here refern

d

to lies in the actual p<jwer that the belli,'erent force~ which captured them an- excreis-

ins; over Oiem, and this actual power vanishes the moment the c.iptor takes refuge in the

territory of a neutral State.

More-over, troops taking this i-xtrenic step, do so in order tei escape troni an ue my who

,'t 'i
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U i-nssint; tl.om, and from a capitulation whose efffct would of course \w to tree the pn., .n, rv

in their power.
, . , ,

The Russian delegation had at first contested paiagraph 2 of Article lo and nK„K „

reserve thereto. Nevertheless, it subsequently declared that for the sake of harni<..n i-

would withdraw this reserve and would adhere to the project in its entirety, ^vltl,nut

h„wever, admitting that the principle accepted by the Commission is theoretitallv «,i:

founded.
. , i < » . i

Is the solution of the question as contained in the second paragraph of Ani.l, i,

inconsistent with the requirements either of Article 59 of the Regulations of IH.)., „r -

:

\rticle 15 of the Convention adopfd by the Conference on July 20, 1907, which ,n„k.-

aPDlicable to naval warfare the principles of the new Convention of Geneva of July U, i

This qu.-.tion came up in the Commission. It should be answered, without contr.du im

in the negative. ... . 1 . .

What Article 59 of the Regulations of 1899 refers to is the sending into neutral t.rru. n

.,f wounded or sick bi'longing to belligerent forces. The sanitary establishments m ,h.

belligerents will have recourse to this measure to rid themselves of the sick and wound..

that are an incumbrance to them and thus to recover the mobility necessary to th.

accomplishment of their task. Such a procedure has been permitted for ro^on- .:

humanity but it should not serve later (,n as a further advantage tor the belligen m t.

whom the wounded or sick that are seni into neutral territory b»long, and that is «1a tl.

neutral Staf was obligated by Article 59 to keep them, from whichever side th.y ,.n.f

and to prevent their returning to their own army.

The same situation occurs under the hypothesis of Article. 15 of the Convention ,m ,ptu:

luiv 'O 1907. A vessel carrying sick, wounded or shipwrecked men should be ,,1.1. ti

dispose of them as soon as possible, in order to return to its naval duty. I herefore, u u..

often be le.l to disembark them in the nearest neutral port. Higher humanitarian .i,t, r,
-•

rciuirethat this procedure be authorized, and, as a general rule, a neutral State u,ll,.
•

evade this dutv of welcoming the unfortunates thus entrusted to it. But. if it 1, aiM-

them it will ill the absence of an arrangement to the contrary with the belligerent >ta;.-

luive'to keep them in such a way that they cannot again take part in the oper.it.un- :

"
There is thus a plain distinction between the two examples that have just been ex,.L.ii,>

.

and th.- situation, provided for in paragraph 2 of Article 10 of the project, of „n ..rnr-

constiaUK.I to >.rk refuge in neutr.d territ.,ry in or.ier to escape pursuit by the .tun,;.

\n analogous -ituation woul.l Ix- that ,,1 a vessel retiring into a neutral port to e>, ,.]>, 1:.

enemv .md ,1,.. mbarking its prisone- of war during its disarmament or even b. lur, t;

disarmament. In this c.ise also the principle of tlie second paragraph .4 Art..!, i
•

api)licable prison.rs landed in a neutral port, except 111 the ca>e mentioned in Artui, :

of the Conveht.,m adopted July 20, 1907, become free fn.m the moment they tourii t..,

soil of the neutral State.

What become-, of the w,ir material captured by troops and brought witli them inteiu

t.rritory ol ,, neutral State ? This ciuestion was put by the Dutch delegation, whuh ir..o.

tiir iollowmg motion .

' Wai material captured from the enemy by an armed lor,, .>r.

brought with It while taking refuge on neutral territorj shall be restored by the Convnui.a

/',..(, p. 555-
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thereof to the State from which it was taken after the conclusion of pi^ace.' But tho
Nctherland delegation did not insist on its n^otion in t'le face of the objection made to it.

On tlie one hand, the case of war matorial captured from the enemy cannoi be assimilated

to the case of prisoners of war. The capture of materiel creates for the captor an immediate
right of ov.-nership, which places this maliriel on the same footing as the captor's own
maU-rid. On the other hand, even if the capi r's right to the property should become
uncertain, owing to his taking refuge in thi' neutral territory, there would b.' no reason

fur making the neutr.'l State tlie juilge of the (luestion and for imposing on it the invidious

dutvof e.xamining the materiel brought into its territory by a belligerent torce to mc what
ha> been taken from the enemy and what belongs to the force under some other title.

.Vrtici.k ir

The fact of a neutral State resisting, ewn l)y force, attempts to violate its neutnility
laiinot !)<• regarded .is an .ict of hostility.

This article reiH^ats, with a verbal change, an amendment proposed by the Dutch
litl. i.':ition,' and ixplained in the following language of his Excellency General Jonkheer
(kii Heer Poortugael ;

It is unfortunate tnough that a ntutrul State siiould be uMig(d to resort to armed
force to secure respect for its rights and r^peci.dly to perforin it- dutio, without having
Mich a incisure regarded as a hostile act. .\ iii'Utral Siatr will m ver have recourse
to this necessary step unle>s positively forced thereto by the belligerents. No imptita-
tiun of having committed a hostile act can be laid to it, since the responsibility for
tile action taken does not rest with it.

in the Commission it was remarked that the Netherland proposition seems superfluous.
' It N clear ', said his Excellency Mr. van den Heuvel, ' that if a neutral State has rights

<[ dutie> to fulfil it ought to have means of carrying them out. Tlierefore, if it employs
i-e means no one can regard it as a grievance.' On the other hand. Colonel Borel
imed that a State whose neutrality has been violated has the right of treating

- violation as a ca'ius belli and of attaching thereto such consequences as it deems
.per.

W itliout denying the correctness of these observations, the Commission agreed that the
tlierl.iiid proposition had its justilication in tlu case where the neutral State wuuKi
fi r to limit itself to resisting the .ittempt to violate its neutrahty, and to presenting in

'litinii It- grievances through the diplomatic channel. In such a case it is not inadvis.ible

siv plainly, as does Article 11, that the use of force by the neutral Stati' with the s<ile

I t (if re-isting an attempt to violate its neutrality cannot be invoked ,is ,1 a^-UR helli

till M.ite responsible for this necessity of a recourse to this extreme iiie.isure.

Mere is the place to mention the proposal of the Danish delegation -' reiernd to us lur

aiiMMti.m Iiy the Third Commission .ind drawn up as follows ;

If. in order to prepare in due time for the defence of its neiitr.dity. .1 neutral St.ite
mnbiMzes its military forces, ewn before receiving notice from one of the belligerents
ef the C(jmmencemenl of a war. this act shall not be considered as an unfriendlv act
tuw.irds either of the iiaitie- in ilispute.

' .litt's t't i/ot umt'nta, vol. iii. p. -''hi, itHncxt' 31.
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rius proposition tleals with the following ditficulty :

When a war is about to break out, a State which intends to remain neutral may li.ivf

an interest in not waiting for the declaration and notification of the war before taking tht

steps nerts-iary for enforcing resjx^ct for its neutrality in the armed conflict about to taki

place. In such a case it is important that it have the assurance of an intenuitiuiu!

stipulation that the measures decreed by it for the accomplishment of its duty .1- wtll

i~ lor the safeguarding of its rights cannot in any wise be deemed by either of th<' lutur.

Ii.lligerents as an unfriendly act towards it.

The Conimission was unanimous in thinking that every sovereign State li.i^ tl^

indisputable right to take, in its own territory, all measures for its defence tlmt it

considers expedient, aiul that the exercise of this right, which flows quite naturallv !i-i

its sovereignty, can less than ever give rise to criticism or complaint when, uiuli r 1I

circumstances, the State in (piestion has recourse thereto for an object as legitini.itr
.

•

th.it of ensuring its neutrality, and thus of performing its duties. It seemed that, t^n Ir. i

gaming anything by the Danish proptjsitioii, this truth could only be weakennl l.\

stipulation that woulil have the apjxarance at least of restricting its scope to irn,,ii

specified circumstances. Moreovir, the point was made that it was impossible and h inll'

correct in the text of an international treaty like the one being prepared, to attad, tli>-

otTK ial description of ' neutral ' to an undetermined State at a time when, war not ytt

having been the subject of notification, nor even declareii, there are no belligerent- ;ind

no neutrals, and the future attitude of each State is still theoretically uncertain so I ir d^

the others are concerned.

The for(>going statements were, upon the request of the senior delegate of Deiim.irk

inserted by the Commission in its report, and, in taking note thereof, he admittnl tha?

thev were of a n.iture to satisfy Ins Government, and he accordingly did not in>i-t thjt

his proposal be put to a vote as ,1 new provision for insertion in expn ss terms In tli'

project.

The first subconmiission of the Second Commission had referred to us for exaiiiin.itur;

an amendment emanating from the Japanese delegation.' by the terms of which Artn It 57

of the Regulations of 18Q9 on the laws and customs of war was to be supplementiti hv ih

two new provisions following :

Article 57 a

Ollirrrs orotlier members of the amied forces of a belligerent, interned by a tu uti.ii

State, cannot be set at liberty or autlioriz-ed to re-enter their country except wrli '.i.r

consent ot th<' adverse party and under the conditions stii>ulated by it.

Artki.k 576

.\ parole given to a neutral Static by the persons mentioned in Article 571) -i i

be, in case of violation, deemed equiv.ilent to one given to the adverse pane

Article 57, paragraph 3, of the Kegulations leaves it to t'le neutral Stati U> ilii.i:i-

whether interned officers may be left at liberty on giving their parole tioi to It'un- the luiitrJ.

territory uithout permission. It does not say upon what conditions a i)<Tmi>sii'ii t.> Ir.iv-

this territory should be predicted ; neither does it provide any jx'ualty for viol, it inn nit!.

* .htes ft dncutUftlts, vol. Ill, p. Z'>n, (iHHt V( ^2.

7 .:

i::i
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parole. F-nally, it does not mention either non-commissioned officers or private soKiitrs.

Thf Japanese delegation proposed to fill tiiis gap by deciding : (i) that the interned men.
without distinction of rank, cannot be liberated nor permitted to re-enter their country
except with the consent of the adverse party under conditions hxed by it ; (2) that the

parole given in such cases to the neutral State would he equivalent to a parole given to the

adverse party.

Without Ignoring the merits of this propiisHJ the (.'oininission preferred to continue the

existing text of the Regulations. It considered that permission given to an interned man
to return temporarily to his country is sometliing too exceptional to require regulation

in ixpress terms. There was no ditficulty, moreover, in recognizing that the I.ipanese

projiosal conforms to recent preceilents and contains a useful hint for a neutral State

desirous of remaining entirely free from responsibility. In the name of the Japanese
delegation, his Excellency Mr. Tsudzuki (i<chired himself satisfied with this statement,
will! h, on his request, the Commission de( ided to insert in the present report.

It only remains for us to menti(jn the fact that during the discussion of the Fr< nch
prnposition concerning the rights and duties of neutral States, tlie Chinese delegation

declared that it accepteil the propoMtions that became Articles 4, 5 {paragraph z), 7 and 10

(par.igraph i) of the project of the Commission, but that it roervcd its vote with regard
to tile others.

.\ 1.1st word on the subject of the form that the project submitted to the Confeienci
should assume. Without wi>iiing to prejudge the (juestion, which is under the jurisdit tion

of tin C.iiural Drafting Committee, the Second Commission believes nevertheless that it can
and >liuiikl empliasize the fact that the project cannot be joined to the provisions collected

in iNi|C) in the Regulations on the laws and customs of war on land. The principle
inunri.itid are in no way regulations, like those provisions, addressed to tht! mihtar\-
fnio, 5 of belligerents and calculated to he made the subject of instructions for tin- armies
"! thi sit;iiatory Powers. It seems, rather, that a separate spicial arrangement, whu h

mii;lit also contain -Articles 57 to 59 inclusive of the 1899 Regulations, would be the most
appr(jpriate form to be given to the project now befcii" the Conference.

Pirhaps some will pronounce this project imp<rfect and incomplete. Such as it is,

how. vcr. it has the merit of expressing in deliniti' f.irm a series of fundamental princijdes
sam tiont'd by the almost unanimous consent of the nations. This will assure to neuir.il

Mat'- the benetits of a position in which not only their duties but also their rights with
roK.ird to bidligfrents are clear. In the absence of an\- other merit, that on> .done wciilii

b« -utlii icnt, it would seem, to justify us in commending the project to the considerate
exainiiKition and vote of the Conference.
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ANNEX 1»

PRAFT ARKANGEMENT RESPECTING THE RIGHTS AND DUTIES OF NEUTRAL STAIH3

ON LAM)

Text submitted to the Conference

Article i

The territory of neutral States is inviolable.

Hi

'\:

^i

Article 2

Belligerents are forbidden to move troops or convoys of either munitions of u,,i r

supplies across the territory of a neutral State.

Article 3

Belligerents are likewise forbidden to :

(a) Erect on the territory of a neutral State a wireless telegraphy station or any otlu r

apparatus for the purp<jse of communicating with the belligerent forces on land or -•a

(6) Use any installation of this kind established by them before the war on the t( iritnn,-

of a neutral State for purely military purposes, and which has not lH;en opened tnr the

service of public messages.

Article 4

Corps of combatants cannot be formed nor recruiting agencies opened on the ti rnti ry

of a neutral State to assist a belligerent.

Article 5

The neutral State must not allow any of the acts referred to in Articles 2 to 4 tu luu:

on its ttrritory.

It is not called upo^i to suppress acts in violation of neutrality unless the s.iul jit.-

have been committed o,, its own territory.

Article 6

The responsibility of a neutral State is not engaged by the fact of persons cro>>iiig the

frontier separately to offer their services to one of the belligerents.

lA

.Article 7

A neutral State i^ not cilled upon to jtrevent the export or transport, on heliaU m|
.

1:.

or otlu r of the belligerents, of anns, munitions of war, or, in general, of anytiiint; wl;;:

can be of use to an army or a fleet.

.\ktkli: 8

.\ neutral Stale is not Ciille<l up(]ii to forbid or restrict the use on behalf of the 1h IIil;. ii i:'-

uf tele;;r.tph or telephone cables or of wireless telegra])liy apparatus belonging ti> 1' f:
eompanieN or private indi'.iduals,

' .^t^^ (/ limununts, vol. i, p. I4f'. anncrr I'.. Tliis priijctt reccivoil the unaium(>u> .qiprnvil . t t:.;

Conference, Septcmljtr 7. Il>i(l., p. \2}. Rispedins a eliangu in the order ol .Vrtu les 10 .iinl 11, t.

antt\ V. Jjo.

m
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Article (>

Every mrasurt- of ri'striction or proliibition taken by tlie netitral State in regard to

tlie matters referred to in Articles 7 and S must Ix- impartially applied by it to lx)th

l)(lli^;erents.

A neutral State must see to the same obligation Ix'ing t)l)servi)d by companies or private

inilividuals owning tehgraph or telephone cables or wireless telegraphy apparatus.

.1 '*

Articlf 10

A neutral State which receives escaped prisoners of war shall leave them at lilH-rty.

If it iillows them to remain in its territory if niay itssign them a place of residence.

The Siuno rule applies to prisoners of war brought by troops taking refuge in tlie

!• rritory of a neutral State.

Article 11

The fact of a neutral State resisting, even by force, attempts to violate its neutrality

cannot be regarded as an act of hostility.

.1' iv

I s-il



55a

ANNEX 2'

CONVENTION V OF llt<»7

NVNOI'llt lAHI.K l)K I'KOI'OSn IONS PRESENTi;i> K1 IIIK (OMMITI I I op

AND Dt Ml > Of

1

I HI sen
II

i:\t,i.iiin
l'rofto\iU^m '

innefe is

til
.SIV/.V.S

I'ropositi'Ht *

'\

-«.
' f

I ,

Aktkik I
I

Artk 1 1; I

A neutral M.iti' lannot be' Mfin.
rf-iponsiblp for act-, of its sub-

jerts of winch a bclliKcrcnt i

c(>in|)l,iiiis unl<>s tlif acts'

have bfcii coniinittcil on its
|

own territory.

AkIU LE 2 AkTICLK 2

A neutral State must not
j

Idem,
allow m Its territory the for-

,

mation of corps of com-
batants nor thi' o(K'iiing of!

recruiting; a^'encies to assist a
j

belligerent. But it^ responsi-
j

bility IS not enna>,'eil by the
j

l,i( t (Ji certain of its citizens,

rros?.in,t; the frontier to offer!

tlu'ir services to one or other i

of the biillim'rent-

ARTicLii j Article 3

.V n(iltr;ii State is mil Idem.
cileil upon to prevent its

-iibfec ts fronie.xiinrtinK.iriiis,

niuniticii^ of War, or, in

i^eneral, from luniiaiiiHK any-

1

lliiiif,' which can be of use to
j

,111 army, for the account of
j

oiif or otlier of the belli^e-

!

rents.

.\RT1CLK I

.1 L.Mral State is net itil!,j

upon to repress acts in , r/.i

Iwn of tKHtrality except .. /ii/.'

the said acts have been ..»/

milted on its nun terf!nt\

Aktu LE 2

A neutral State mu>i n-i

allow in its territory \\\> ir

mation of corps ol > rn
batants nor the opening; .i

recruiting agencies to .i^^i-! (

iH'llinerent. But its re^p'ii-i

bility i> not eiiKani-il li\ il..

fact of persons cros--in:; iln

frontier separately to "liii

their services to one or mhrr

of the beilifjerents.

I

i
*

' ^U'i

Article 4
Prisoners who, having es-

caped from the territory of

the belli(,'erent which held

them, arrive' in a neutral them or /rum chcwv /(''M/erv

country shall be ieft free. occupitd hy a bdlil^ercnt.

.Aktk LE 4

I'ri-oiiers who. h.ivin^; es-

caped from the territory of

the bellif,'i'rent which held

'. arrive in a neutral

shall he left free.

ountrv

Acks et documents, vol. iii, p. 201. annexe j.j.

Article 4

Prixiiiers who. having

< ,i|)ed Irom the terril"i\

the belli«ere.it which I

them, arrivi' in .1 111 n

country >hall be left Iri .
v

the neutral State recenrs tkor.

and allous them to rarun.
I . I, J ' . .. 4 It: . . J t . I .

r,il

Ibid., p. 256. Ibi.l., p.
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!r

EXAMISATKJN RELATIVE TO THE DKAFT REGULATIONS ON ITIK KHWIIS

NEUTRAL SI ATKS (JN LAND

IV
SETHEHl.ASO

I'mposiliDH

'

iMNi'trt iy and i*

GbHMAS
f'rnptiitlt'in '

AnnfMe i(>

Htl.i.lAS
I'titpiiMl n

AUH< »C V*

AKTK IK I

rile tciritory nt iiciiti.i!

Stiffs is mviol.ilili'.

Aktkii- m

.1 neutral Sluli' i'- nal limiiui

ti> supf>rr\s acl'i in vuita'inn of
iHUtrahly cummtlliJ hy iis

natiiiHiih oM/sii/i- i/.v "un tvm-
tuTV.

Artk IK .?

Corps ('I ciimhutuiits laniint

hi- /urmril nor rurmtinf^ Uf;,-n-

ciis optHi'tl on Htutral territory

to iissist u hdlif^crcnt.

I he responsihilily of ii iieii-

tral State i.v not en_i;ui;ed hy the

fuel of persons erosshif; the

frontiers separately to offer

• their sertiees lo one oj thi

bellii^erents.

Akikik 5

A ni'iitriil State i> not (.illnl

upon to i>n'Vi-!)t the export oi

transport, iiith a he/I x rent

eountry as destination, ol ,inn>.

munitions of war, or in K'l'Hrr.i!

of aiivtluu;^ wlurli can l)r o!

use to an arnn .

Arti'IK 4 I

I'n-oiiiTs wlio, having; cs- !

lapcil iroin the torritory of ;

tlk' licllit'crrnt whicli held
\

lium, arrive in a neutral i

tijuiitrv, iiiui those leho arrive

llwre as prisoners of war of an
(irmul force that has taken
r.f'.'.pe in the r.fuiral territcay

shall be left free.

• Ibid., I

AKtUl i: 4

.1 neutral State ,. hieh reeei: es

prisoners, escaped or hrou^lit

hv Iroops taLini; refuL^e in i s

t'e>ntorv, may leaee them at

lib.ily or assit^n th m a pla e

0' fi sidenee.

Ibid., p. ^i^
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ANNEX 2 {continued)

SYNOPTIC TABLE OK PKOPOSITIONS PRESENTED TO THE COMMITTi;i; OF

I

Proposilum
A nnt-xe 24

II

ENGLISH
Proposition
Annexe 25

Article 5 i

A iKutral State is bound to
'

' privent X\\v erection on its
'

territory of a wireless felc-

Kraph station or any otiier

apparatus for the purpose of
]

coniniunicatinf,' with belhge-
rent forces on hind or on sea.

Articlic ()

All passage is i)n)hihited

acros^ neutral tt-rritory of

troo|)s, munitions (jf war, or
war sup[)lir-> tor tlie account
of a l)ellii;ri"iiit.

AND DUTIIIS OF

III

SWiSS
Proposition
Annexe zb

t 14
If} m

:^:mM
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TF.i; OF

riKS OF
EXAMINATION RELATIVE TO THE DRAFT REGULATIONS ON THE RIGHTS

NEUTRAL STATES ON LAND (ctmlinued)

IV
NETHERLAND

Propoiition
Annexes 27 and 28

V
GEHMAN
Proposition
Annexe 2g

Article 4 a

A ni'Utral Statt- is not

called upon to forbid or

restrict, on behalf of the

belligerent parties, the use

;
of cables and telegraphs, in-

I

eluding wireless telegraphy,

located in its territory.

Everyprohibitional restric-

' tion shall be applied indif-

ferently to both parties.

The provisions of the two
preceding paragraphs are

also applicable to cables and
telegraphs, with or without

wire, belonging to companies
or private individuals.

.\rticle 5

War materiel which an
irnicd force captured from
the enemy and which it takes

with it when taking refuge in

nuutral territory shall be
restored by the Government
of such territory to the State

inim which ;t was captureil

aftii the conclusion of peace.

VI
BELGIAN
Priiposilum
Annixe yi

.Article (>

A neutral State is not called

upon to forbid or restrict the

use, for eommunicating uith

belligerent parties, of telegraph

or telephone cables or of wire-

less telegraphy apparatus 6c-

longing to it or to companies or

to private individuals.

The prohibitions or restric-

tions which may be established

must be applied impartially

to both belligerent parties.

Article 7

The installation on neulial

territory is forbidden of a wire-

less telegraphy station or any
other apparatus for the pur-

pose of communicating with

the belligerent forces on land

or on sea.

1'

.\kiuii J

iagi' IS torliiddrii across

neutnil territory 01 troops or

of coinvys <( either munitions

of aar or supplies destined fur

a belligerent.

V (,?

i1 Mi^

, I >i

Xrw .Vrtuik

It A iirulnil State, in order
i'l lullil duties iipposed bv
Kntraliiv, is obliged to have
'-\::-:-' {,: a.lii;,, Ihi;, ui I

-li ill nut be deemed a ho>tile
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First Report to the Conference from the Second Commission upon an

Arrangement on Neutral Persons in the Territory of Belligerents'

(Reporter, Coi.onkl 13ori:l)

Mr. President and Gentlemen :

The question of nc-utrals imbraccs not only the rights and duties of neutral St.it.-

as such ;
it comprises also another problem—that which concerns the ressortissanh .

;

neutral btates dwelhng in the territory of belligerent States, and consists in asrert.imn.,

what status it may be possible and desirable to give these persons in their relations wit!

the belligerents.

TIk' project presented on this subject by the German delegation ' tended, thniul

the adoption of preci.se rules, to remove the uncertainty which now exists in this Tri^dw.

on a number of points. It was based on the idea that neutrals in the territory of lirlh-

gerents should remain is far as possible, unafferi, :\ by the war. They shall not tab

part in it and tiu-y sliall Miffer the effects of it only scj far as unavoidable. Thus cnatini.

a siKcial status for neutrals, the Ciemian project began with a definition of a ii. utri:

and of the conilitions that deprive him of this quality. A second chapter treated dl tl.

services rendered by neutrals ; and a third, of the goods belonging to them in the t( rriton

of belligerents.

We shall now show to what extent the Commission has adopted these proposal
winch were combined in a Chapter \'^ and were intended to be an addition to the Rif;u-

lations of iSgcj. While retaining this heading provisionally, and the numberin;,' of tin

proposed articles, we had no thought of anticipating the decision of the Confi nnce a.-

to the definite form to be given to the project and the place to be assigned thereto in n,

eom]>leted work,

Cn.xPiER I.

—

Definition of a W-n/nil

.\rticle 01

The national> ol a State which is not taking part in the war shall be eoiisid. aa
as neutrals.

The term ' ri-^sirtissunl^ ' which apjXMred in .\rticl.' 6l of the Germat i)rop(i~iliiin-

was (Titidzed .!> |)o-.iMy iiichidmg other persons than nationals, for exaniph, .ilirn-

ilomiciled in the tirnt(ir\ ot .1 St.itr. .\lthough the word ' ressorlissanis ' seem> c I, arlv

to refer onlv to i)(r-nii> brl..ngiii^: to a State by virtue of the juridical tie of nation.ilitv,

' lliis report uas mail" l.y i oUmrl liuri-l. reportiT ol tlu- seciiinl sulKomnussion, on lu-hnll a t.'u

Second CiimnusMon. It ha.| lifen presciiteci to the Sci oml Coninu^sion by a committee of rxaniir, ,11^?,

composedof hi^Kxcelleni vMr. .\sser. i li.urinan, Clener.il von C.iindell, (;rnei-,il liaron'.icsl voni iu-l):.:;' r.

Ill', i;.\ti-llency Mr, lieern.urt. Ins i:\Klkncv .Mr. v.iii den Heiivel, liH Kxiellency .Mr Ion \~<'ni-
tM.mg, In-, Kxiillen. V .Mr Ac Hii^t.imaiitr, tu< Kxcellencv .Mr. Uruii, M,- Lonis Kenault Ins 1- xiillincv
Lord Hf.iy, (i.neral Sir Ivlnion.l R I-.IU >, Ins K.xciUency Keiroku Tsmlziiki, his ICxielleniy Mr, i-.\~ Inn,
InsKxLellency (icnerai Jonklieer den liec I'oortunai'l, Ins I-xcrllen' v S.un.id Khan, .Momtas-es-S.ii!,.]iir..
his i'lxcellency .Mr. Ueldini.in. lus i:\icllenev Mr. Cirlin, Colonel lion I, reporter. tries el d'Vuii:,!::-
vol. 1. p. 1 ;<>.

" Ihid., vol. in, p. j'rS, tiiincAi- 36; posl. p. yj-.
' Iliid

,

vol, 1, p i'>o, anih-xi- (i. Its article.-! ,ire qnot.d in this report. Tor the action ol th- in.
lerence on this draft, see p'^sl, p 570
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the Commission has here used the word ' nationals ', which can cause no misunderstanding

whatever.'

With respect to individuals having a double citizenship, everv State has the ripht

to ignore the fact that any of its nationals is also a ressortissant of another State.

.\rticle ()>

A neutral cannot longer avail himself of his neutrahty :

(a) If he commits hostile acts against a helli;;erenl party
;

(6) If he commits acts in favour of a belligerent party, particularly il he voluntarily

enlists in the ranks of the armed force of one of the parties.

In such a case, the neutral shall not he more severely treated by the belligerent

State as against whom he has abandoned iiis neutrality than a ressorti: ~ant of the

otlier bflligerent State could be for the same act.

A neutral who does not observe his duties of neutrality thereby loses the quality of

neutral, but does not render himself liable for any six;cial crime of violation of neutrahty.

His acts, if they are illegal, will be judged on their own merits mdependently of the

circumstance that thei-- ^!rpetratl)r belongs to a neutral State. The neutral committing

thoni will not be treai. by tlie belligerent State against whom he is acting with more

severity than a ressortissant of the enemy country would be for the same act.

As expressing this idea clearly, the Commission preferred to the German propos:i 1, which

spoke of
' violation of neutrality ' committed by a neutral, the wording propose b\- the

Swiss delegation,'* to which the German delegation agreed.

In the course of the discussion the Commission agreed, without opposition, to the

request of the delegation of Haiti, that simple comments published in newspapers, t ^

though unfavourable to one of the belhgerent parties, should not be, by this fact aloi..
,

considered as a hostile act in the sense of .\rticle 62 a.

.Vrticli; (13

The following acts shall not be considered as eonunitted in favour of (-ne ol the

belligerent parties in the sense of Article 62, letter h :

{a) Supplies furnished or loans made to one of the belligerent parties, provided

that the person who furnishes the supplies or who makes the loans lives neither in

tlie territory of the other party nor in the territory occuiiied by him, and th.it the

supplies do not come from one of these territories
;

(h) Ser\-iies rendered in matters of police or civil administration.

The exception provided for by .Vrtic ' ()3, paragraph a. cannot be extended to all

supplies furnished and to all loans made liy a neutral to one of the belligerents. Thus,

in case of a war between State A and State B, if a neutral residing in .\ nr the territory

occupied by that State were to furnish supplies to B, or subscribe to ,1 loan issued by

that State, he would by so doing commit an act in favour of B, falling under the application

of Article 62, paragraph b, and he would lose in A's eyes his quality as a neutral as a result

of the sale or loan. It would be the same if the neutral, without being resident in .-X

or in territory occupied by that State, were to d-Iiver to B supphe~ C(jining from A or

troin the territory that State occupies.

' W.sil.ike (jn<l cil., vol. i, \i. lo.O says that the term ress.'riissaitts ' iiu hules pcrsun^. il ,in\
,
.^vt-r

wlicm: ]Hiis,lKtion is claimed by reason of ilomicile as well as proper svibjci ts or n.itiun.ils '.

' 1' '^t, p. ;00.

'

'!
1*'!

li >

:

i-i ',; '

h!

'»»

I

k

I'.l

I

I

il

i 11 i
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CiiM'TER II.—.SVriki's rendered b\ Neutrals

':\

»' 5 !U

t i
f if

I V

t \

Article ()4

B(llif,'iToin parties sii.ill nut Rquirc of neutrals services directly conneitr.i h;ij;

the war.

K.xce] tioii is made dl s.iiiitarv services or sanitary police service al)-i>lii;.lv

demanded by the circmnstances. These services shall, as far as p<issilile, he |mi 1 |.
r

in cash : if not. a receipt shall bo given and payment effectecl as soon as po>^iM,

.Xrticles ()4 to ()() of the (ierman project were calculated to establish a di^tiin t;i
;,

between war services and .services not considered as such.

As to the former. Articli' ()4 prohdiitid belligerents both from reipiiring and an jiu;:,

them from neutr.ds, and .\rticle ()5 imposed on neutr.d States the obligation of forl'iliir,

their ressorlissants to enter the ranks of one of the belligerent parties. The other s( \\\,..

on the contrary, which are not considered as services of war, could, by the t<riii- .

:

Article (>(). Ih' accept<'d but not required from neutrals.

In -he Commission several delegations opposed the Cierman proposals as to - rvici.

freely offired or consented to by neutrals.

There is no reason, it w.is said, to prevent neutrals from taking service with i l»ll;-

gerent, and it would be inadmissible to forbid the latter to acce|)t services so otltrr,;

Still less should an atteiript be made to impose upon a neutral State a iluty to idrl'ui

its citizens t.iknig service in the ranks of a belligerent. A measure of this kind is iiMt dp.

of the duties of a neutral State, riiese duties, as his Excellency Mr. Leon Bi'iir^mi^

remarked, may be summed up as an obligation not to act. It could not be i-arrinl uu;

when the neutr.ds live, not in the territory of their own c<nintry. but in that of om ..rth.j

other of the Ixdligereilt parties.

In view of these objections the (ierman delegation withdrew its proposals in -" ioi

as they concerned voluntary s<Tvi(cs (... the part of neutrals.

This action had the following results :

(1) That .\rticle (13 of the German project regarding the neutnd Stiite is .ab.iiii'.ir.iii

.as no longer having any object
;

(2) That as no difference any longer existed between WiT services and services 11. l --

consitlered. this distinction could be omitted and .Article- (14 and 06 of the Germ. 111 pr

po-.itiun could be combined into a single te.xt

—

tli.it of .\rticle 64 of the present pi'.jn-

This tirticle is intetuleil to .ipply only to services directly connected with tin u..:

and is limited to saving that a belligerent cannot requin them of neutrals ; that i^ t^' -.ly

impose them on neutr.d- against their will. Excejition is m.ide, however, of ^.Miit.in

services or s.mitary police >ervice absolutelv demanded bv circiimst.inces. Tin- v\< .::.•

exceptional assistanc i- th.it ought to be nquired !>\' reason of the very neces'-it\ \\\i\'\.

demands them. The Ciiinnii^^jun thought it sujieilluous to add in the last p.ir.icr,.p:.

of Article O4, as w.ir~ propo-rd by the delegation of .\ii>tria-IIungar\,' ' servid - "!

religious naturi' and services rendered in the inti rest (jf domestic order '. In -hnii.th'

char.icter of these services i-. too eX( lusi" 1\' liunuuiitari.in or of general utilit\' fii 'Im:

to bi' considered as directly connected witii war. Tli<y therefore do not fall witliiii ti>

I'lrst p.iragraph of .\rticle 64.

' P^ s(, p. 5'.8.
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Article 65

The provision of Article 64, paragraph i, does not apply to persons belonging

to the army of a belligerent State through voluntary enlistment.

Nor does it apply to persons belonging to the army of a belligerent State under
I lie legislation of that State.

In the course of the discussion of the German proposals ' two special reserves were

made with respect to the provision now appearing as Article 64, paragripli I, (pf (iur

project :

(1) Without opposing the principle of this article the Netherland delegation - made the

point that it could not be applied to persons belon^^ng to the army of a State by virtue

of a voluntarv enlistment previous to the war. The nationality of these persons i> not

a reason for exempting them from the performance of the very military duty for which

their services were offered and accepted in the terms of a voluntary and valid c(]ntr.H t.

The Commission recognized th<' truth of this observation and has covered the t;ise 111

Article ()5 of its project.

(2) The other reserve had reference to the legislation of some States which require

militarv service of foreigners tlomicileii in their territory, doing so either as a general

rule or only in the case of those foreigners who do not prove that they have perfiirmed

ii niilitary duty in their own ccjuntry.

X (I wishing to trespass on the domain of national domestic legislation, the committee

of examination considered it preferable not to devote an express exception to this < asi,

a'i it might, in appearance at least, have the character of official recognition. But, on

motion of the delegations of Great Britain^ and Belgium', the Commission decided other-

wise by 12 votes to 9, with 13 abstentions. .After this vote, the delegation of Switzerland

made a reserve, as noted by the Commission in the record, with respect to paragraph 2

of .\rticle 65.

In conclusion, let us recall that the new .Vrticle 22 a* inserted in the Regulations of

l.Si)ci nil .August 17, 1907, by a vote of the Conference, expressly and absolutely saves

individuals in the service of a foreign Power from ever being forced to take part in the

opir.itions of war directed against their own country.

II. .- .,

t'H

.1

Cii.xPTER III.—The Property of Nentrah

I'lider this heading the German draft contained, besides Articles

(0 to OS), uf which We shall speak shortly, four other articles, couclud

liii.ii lorm given tlieni by the committee of examination :

70 to 7

i> follow .-

J (llnU

. m the

Ariu I.1-: on

No wa' .ax shall he levied upon iieutr.ds.

.\ war ta.x is deemed to l)e any tax levied expresslv for w.ir purj)o-i -.

Kxisfing imposts, duties and tolls, or taxes espeeialU- levied by on: 'it the lirlliL;eniU

I>arties, in the enemy territory occupied b\- it, for the uei.i-- of tin administration

"I that territory, are not deemed to he w,ir t.ixi's.

' '"
.(. p. 5')0 ' /'.>.-/. p. ;oij. ' l\.-.t. \\ ;fi5.

'
I lu^ .\niLk- 2' II became the fast paragrapli I'f .\rliclu -'t. Ante, p. jio.

ii
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Article 67

The proptTty of neutrals sliall not b«> destroyed, damaged, or seized, uul,..

absolutely neeessary by reason of the exigencies of the war. In case of destriKtur

or ilamage, the bcllipercnt is only bound to pay an indemnity in its own roiimn

or in the enemv countrv, when the ressort'ssants of another neutral country or m it-

own are likewise given the benefit of an mdenmity and reciproiity is guaranty I

Article 68

Ihe belligerent parties shall make compensation for the use of real proptrtv

belonging to luutrals in the enemy country, the same as in its own country, proviilti

tiiat reciprocity is guai mteed in the neutral State. Xeveitheless, this inilriniiitv

sliall in no case exceed lliat which the legislation of the enemy country- iip'vil, -

in case of war.

Article 69

.Movable propertv belonging to a neutral in the territory of a belligerent parlv .i:,

be expn)i)ri,ite(i or riuide use of by it for a military purpose only by an imnir lut^

payment of an indemnity in specie.

These provisions were energetically opposed in the Commission by the del(«.ili.'-

^f France, (ireat Britain, the Netherlands, and Russia. It is inadmissible, they said. :

create fur neutrals an advantagious status that finds no sound basis either from tin pmit

oi view of the State in which they dwell or of the other belligerent part\. Exempt fni:.

military service by reason of his foreign citizenship, a neutral established abroad is suhj'
•

to all other charges that are levied from the citizens of the country where he ha- i.:-

domicile. The State whose hospitality has been extended to him is the less called up' r

to make a distinction in his favour since the charges from which it is desired to relit\

him have most often the character of general taxes affecting the entire popnilation ai :

whose collection does not lend itself to distinctions of persons. As to the position u!

neutrals with regard to an invader who occupies the territory where they live, that i>

already regulated by the provisions of the Convention of 1899 on the laws and custom-

of war on land—a convention that makes no distinction between neutrals and the natii.nalr

of the invaded State and, as a consequence, places them all on the same footing. B( sidt-

how could the neutral complain ? Does he not by coming to establish himself in a cuuiiin

consent in advance to submit to its laws and taxes and to share in this respect tin h\

of the citizens in wliosi' midst he lives ?

FinaUv, the German proposition wnuld encounter in practice very great diliiiuhn-

of e.xecuticjii. riiM-, t(i repeat th<' expression of his Excellency Mr. Leon BourgeMi-, thi

war taxes refc rn li to in .\rticle 66 can hardly be imposed and cnllected except rMio:-:

loci anil not rationc persotuie, whether the invadc-r collects them himself or whitlh r hi

has the local .luthurity do so.

Besides thes«' general cibjections an additional point was made of the peculiar 'iitt-

culties that the application of the provisions of the Gennan project could not 1 i;! !

encounter in certain countries as to the points under discussion. ' Every English 1 oK i:V

said the Briti-h delegation, ' has a very considerable popul.ition of foreigners who li.iv'

dwelt there fur a long time, iiio^t of them having been born there. Tlic\- consider it i.-

their own country, althuugli the\- havi- not foniiall\' renounced their old natioinlitv

.ind they have no desire wh.itever to benefit by the exemptiuns that are here [.r-im-iu
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to be granted them.' Likewise, the Japanese delegation made the point that in the

Far East a number of countries have not legislated on the subject of nationahty and that

entire populations may be found there whose citizenship is quite uncertain or might be

changed at any moment by decisions too interested to be acceptable.

On the other hand, arguments in support of the German proposition were presented,

particularly by the delegations of the United States and Switzerland. These we shall

now briefly summarize.

The sole and immediate object of the project is to favou foreigners as against the

n.itive population of the country where they live. It is inspired by that more general

and even loftier influence that guides the work of the Conference and aims to minimize,

so far as possible, the evil effects of war and to diminish, so far as circumstances permit,

the number of persons called upon to suffer its hardships and burdens. It is impossible

to deal here with the citizens of the beUigerent States. It is to them that their own

country makes its appeal to sustain its efforts in the war ; it is to them that the invading

enemy addresses his requisitions as authorized by the Regulations of 1899. But side

by side with these populations, necessarily involved in the struggle, are foreigners, found

in the territory of a belligerent State only because of the fact of their domicile, wl.o have

no bond with this State and who are neutrals because their own country is a neutral

to the conflict. If it is truly desired to continue faithful to the humanitarian movement

which has already inspired a number of the provisions of the .\rticles of 1899 and which

aims to lessen the evils of war and the number of its victims, must we not act accordingly

in behalf of these neutrals for whom the struggle is a thing apart and who have neither

share nor responsibility in it ? Can we ignore, in this matter, the difference that the

vcr\- tie of nationality creates between them and the citizens of the country in which

they live, a tie which does not exist for them, or, to be more exact, which binds them

to a foreign and neutral State ? And if it be urged that it is scarcely fair that foreigners

in a State should, in case of war, be treated better than the citizens, can this feeling,

which is more human than just on the whole, cause us to forget that the citizens of this

same State, when abroad, would enjoy the benefits of the proposed plan in the far more

numerous wars to which their country will be not a party, but a neutral ? As to the

ditficultirs of execution indicated, they can scarcely be considered as insurmountable.

It is for those interested individuals to prove their nationality ; and it would not be

necessary to recognize as neutrals persons not furnishing this proof in an entirely satis-

icictory manner.

The;)' considerations led to the adoption by the committee of examinaion by a vote

of u to 5, with I abstention, of the proposal to establish in favour of neutrals tiie niles

stilted in the Articles 66 to 69 above. The Commission, on the contrary, dropped them ;

by 18 votes to 11, and 10 not voting.'

Before this vote, and conditioned upon its result in the negative, the FreiuTi delegation

had proposed * :

[a) as .\rticle 66, to take the place of the committee's Articles ()0 to 69 :

The property of ne\itrals shall be dealt with by each Ixiiigerent : lirst, on his

iiwn territory, like the private property of its nationals ; secondly, on hostile territory,

liki- tile private property of the ressor'tissants of the hostile State.

' Ten dflegations ilid not respond when called upon.
' Actfs ft documents, vol. iii, p. 285, annere 47.
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(b) to keep, as Article 67, Article 70 of the committee's draft.

(i) to word Articles 71 and 72 of the committee's draft as follows, with a corrn t«l

numbering

:

Article 68

Neutral vessels and their cargo may be requisitioned and used on the sanu . ,,n-

ditions as railway material.

Article 69

The indemnity to be paid to neutrals for destruction, requisition, damufjc m Uv

shall, as far as possible, be paid in cash ; if not so paid, the amounts duf >li,ill U
stated in receipts and their payment shall be effected as soon as possible.

The French delegation had formulated these propositions with the idea of prt>riuni(:

a text on the basis of which the Commission could arrive at unanimity. But the Gt riiiin

dilegation observed that it could not support it, because the new text as propoMil u,b

not consistent with treaty provisions which Germany had concluded with a nuniU r di

States and which sanctioned, with others, the same principle as Article W) of tin o.m.

mittee's draft. Thereupon the French delegation, as the unanimity it desired cuuld

not be attained, withdrew its proposal.

Having furnished this preliminary account of the history of these provisions, w. pa^s

to a brief review of and comment on the articles preserved by the Commissitm.

Article Wi

Railway material belonging to neutral States or to companies or to private pt fm n-,

and recognizable as such, shall not be requisitioned or utilized by a belligerent < \ctpi

where and to the extent that it is absolutely necessary. It shall be sent bai k i;

soon as possible to its country of origin.

A neutral State may likewise, in case of necessity, retain and utihze to an KjUdi

extent material of the "belligerent Power found on its territory.

Compensation shall be paid by one party or the other in proportion to the matirul

used, and to the period of usage.

With reference to Article 70 of the German proposal », which in part became Artu k do

of the project of the committee, the delegation of Luxemburg * had proposed an .mi. nd-

nient as follows :
' This permission [to expropriate or make use of, for military purpc h',

movable property of neutrals in the country of the belligerent who requires tlienij ihn

nut extend to the means of public transportation coming from neutial States, bel(';;:.:inc

to these States or their grantees, and recognizable as such.'

Before this propositioa came up for discussion the delegation of Luxemburg ioW.jWii

It with a subsitiiary amendment ' to complete the same Article 70 by the fulluwin,-

provisiuns :

The maintenance of pacific relations, more especially of the comineniai ,111.;

industrial relations existiiif,' between the inhabitants of belligerent States and iii-utrui

States, inerit> particular prottction on the part of the civil and military autlidrit'.ir

On the outbreak of hostilities, belligerents shall accord a sufficient dclav to

enable transportation material belonging to neutral States or to their grantee> tn N

takiii back to their country of origin.

Rc^^ulsitlon^ on means" of transportation bt^longing to neu'.ral btati- or t' ti.ui

grantees shall not be made except in case of imperative n>";c.->sity.

' Post, p. 566. • Post, p. 573.
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Till- quantity of material lobe requisitioned, as well as its use, siiall bereduredtoa
minimum. Such material shall be returned within a short time to its country of origin.

Whenever public transportation material belonRing to a neutral State or to

its grantees is requisitioned by a Ix-IIigercnt State, material belonging to the latter

or to its grantees found in neutral territory may likewise be held there by way of

due comp<'nsation.

The minutes of the sixth and seventh sessions of the second subcommission show in

detail the very interesting discussion to which the projwsit'ons of the delegation of

Luxemburg gave rise.

We may be permitted therefore to confine ourselves here to the following observations :

(i) The principle enunciated by the first paragraph of the above subsidiary anund-

nunt received unanimous consent ; but the Commission thought that a better form for

It would Ix' that of a general resolution to be inscribed as a preamble at the head of the

new contractual provisions concerning neutrals. If the Conference concurs in this view,

it will be the duty of the General Drafting Committee to give the prop<Jsed rcsohition the

place and wording that are most suitable.

(.2) In the course of the discussion the Commission agreed at once that in : gard to

nt'iitral railroad material in occupied territory, the question is regulated by Article 54

of the Regulations of 1899, which contains the provision that ' railroad material originating;

in ni'utral States, whether belonging to those States or to private companies or persons,

will be sent back to them as soon as jiossible '. The report of the subcommission'

which prepared the 1899 Rcfrulations gives this article the following comment :

His Excellency Mr. Beernaert had suggested ordering imnu-diate restitution of this

material ^that i'^ to say, the material contemplated by Article 54] uiilt a prohibi-

tion of using it for the needs of the uar ; but the subcommission agreed with the

drafting committee in thinking that it was sufficient to lay down the principle

(if restitution within a short time for the soK> purpose of pointing out that the material

belonging to neutrals cannot be the object of seizure.

Did the authors of the Regulatir-s of 1899 by these last words intend to formulate

a wneral principle prohibiting belligerents from requisitioning railway materia! belonging

to neutrals ? So his Excellency Mr. van den Heuvel maintained, but the majority of

the Commission took the op^wsite view as expressed by Mr. Louis Renault and others.

.\rticle 54 does not absolutely forbid a belligerent to utilize the material of neutrals

found in the territory occupied by its army. It is limited to imposing upon him the

obligation to send back this material as soon as possible to the rightful possessor.

(3) On the question of principle raised by the Luxemburg amendments various opinions

came to light in the Commission and its committee of examination. Some delegations

utterly denied that a belligerent has a right of requisitioning and utilizing neutral material

found in its territory. Among those who admitted this riglit within the limits of .Artu le 70,

Minif claimed in favour of the neutral State an indemnity as well as tlie ri^ '
' of retaining,

to an (qua! extent, material belonging to the belligerent. Others were willing to grant

to the neutral State only the indemnity without the right of retaining material, or only

thi> riglit of retention to tlu exclusion of any indemnity.

It is impossible to reconcile these various opinions, which are contradictory on more
tii.in one ])oint. The project C(mtains what may be called an intermediate solution.

11!!.' fifbt paragra])!] of Article 60, which the German delegation proposed in order to take

' Report of Mr. Kdouard Kolin Jacinicmvns, unfe, y. i;j|.
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into account the amendments prescn^jd by the delegation of Luxemburg, does not dun
the belligerents the riglit of requisitioning and utilizing material belonging to ncutr,'

States or their grantees, but it restricts it to the cases where such a step is deni.iiiij.xi

by an imperative necessity.

For example, when mobilization takes place, it would Ik- literally impossible to pro. n j

to a separation of all the railway material belonging to neutral States or their gr.inti.-

Even were it thus set apart, this material could nevertheless not be sent to its ((Miutr',

of origin as long as the military transportation superseded and ciiecked all other sclndul,

,

This situation qI force majeure might occur even before the openmg of hostilities. It njul.i

also arise when States are mobilizing their foni-s with the aim of enforcing resiRct fi r

their neutrality during a war that has already been declared or one that is imminent

All that can be done here is to restrict the right of requisition to the narrow limit-

stated in .\rticle 66, paragraph I, and to recognize the right of the neutral State tu th

retention reserved to it in the second paragraph of the same article. This right cuuM

not be considered as having the character of reprisals. The neutral State will have r(( dtir-

to it because, deprived of the material retained by the belhgerent, it, in its turn, In-

to requisition the material that it finds in its territory to ensure its domestic as \vt 11 i-

its international railroad ser\'ice. It will exercise this right only to the same extent an!

will be careful, by preserving an even balance between the beihgerents, to observt n.

duty of impartiahty which is too inherent in neutrality to require the express nkiitii:

proposed by the Serbian delegation.' Finally, the project imposes on the State niakint

use of the right of requisition, the obligation to pay to the rightful possessors of the niatt rul

an indemnity proportionate to the material utilized and to the time it is held. In thb

provision the project merely sanctions a principle which is already practised everywlurt

in times of p)eace and whose application cannot, it seems, cause any difficulty.

Article 67
Neutral vessels and their cargo can be expropriated or utilized by a bcllit,vrir.:

party if they l)elong to the river shipping in its territory or in the enemy's territ r\.

Exception is made of the vessels in a regular maritime service.

In case of expropria'ion the indemnity shall be equal to the full value ni il,,

vessel or cargo, increased by 10 per cent. In case of use it shall he the iTiliinr.

ireight charge increased by 10 per cent. These indemnities shall be paid imnudi itrh

and in specie.

Two principles are laid down in Article 67, which regulates also lake shipping, lut

not that of a seaport.

The first of these is that the belligerents may, for a militaiy purjxise and under tli-;

conditions tixed by paragraph i, expropriate or utihze neutral vessels belonging to tl.c

river shipping in their territory or in that of the enemy. The second is that this right

does not belcjng to them as regards vessels, even if found on a river, vvliose regular ^t^v,

is maritime and not river. In eitlxT case the cargo is subject to the same rules istlo

vessel itself.

In the Commission, reserves with respect to this Article 67 were made by the d liga-

tions of .\ustria-Hungary, China, France, (ireat Britain, Japan, Russia, and I'urkry, j>

iippears in the record of the proceedings.

.
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Article ^)ii

When railway mati'rial or vcssfls IxiloiiKink' *'> neutrals ami utili/.i(l uniUr tho

provisions of Artii Irs Wi and (17 shall liavc sulftrcil. by tlir sole reason of thtir use

(or a niilitar>' iMirjiosi', any ilaniam' in extcss of ordinary wear and tear, the txlliiiirtnt

party shall pay for this dama^r a sp<'iial indemnity over and ab(»ve what is due

for utilizing them.
The total indernnitv for ^oods destroyed under the same conditions shall be the

same as thai which would have Uen paiil for their expropriation.

It is not sufhcieiit to provide for a bailment indemnity in favour of the owiitrs of

neutral Roods utilized by a bellinerent in the cases dealt with in Articles 00 and O7. .\

further indemnity will be d'u- if these goods arc damaged by the use made of them. In

case of destruction by reason of this use, the indenmity will be that which wr)uld hav.'

been paid for an expropriation of the goods destroyed.

In stating the right to this sjxcial indemnity, Article 08 expressly subordinates it

to the condition that the goods to w' ich it applies shall have been destroyed or damageil

solely by the use made of them for a military purp<jse.

Article 6.S was made, on the part o' the delegations of China, l-'rance, (ireat Bntain,

Japan, Russia, and Turkey, tlie subject ol reserves, of which the Commission made record.

Such, Mr. President and (ientlemen.is the project as it has issued fmm ourdeliberations.

To be sure, it does ncit come up to the wishes and proposals of more than one delegation ;

but the discussion summed up in this report shows how opinions are still divided on the

points that have been eliminated from our dihnitive text. Within the modest limits which

circumstances have impelled us to set for it, the project submitted to the Contorence con-

>titutes a real and important advance, as compared with the present state of the subject.

Fur every day its own work suffices, and we can leave to the future the care of smoothing

away the difficulties that are now experienced, and of facilitating an agreement among the

nations on the solutions reached, as well as of thus preparing tile way for a more complete

mternatioii igrcment than that which we to-day propose to you for your sanction.

ANNEX 1>

PKurosnioN of thk delectation ok ghk-t liuriAiN

Amendment lu imk 1)k.\ft drawn ur hv the Committee of i;.\AMiN,\rioN

Article O5

After the words " of a belligerent State ' insert tlie word> lither in virtue nf tlie

liUi>lation of that State, or '.

AXNKX 2 2

PKoposnioN OE iHE 1 )i:ei:i;ation oi- beuiit.m

A.MENDMLNT TO THE UKAFT DRAWN Vl< liV THE C(jM.MnihI. VI ICXAMINA flON

Article ()3

The pnivisioii of the first paragraph of the ])rececliiig .irticle is not applicable to persons

liilnii.;!!!^ to the arniv of a belligerent State by the fact of a vohiiUary engagement, nor

Id tho^e who have be-n incorporated in it by virtue of the leg'.slatioii of that State ami

who <lo not prove any particular nationality or have not satisfied the obhgations imposed
by tile recruiting laws m their countries.

' An. . .; .,'.:.-«>:;. ;7.'. v.-.!, 11!, p. i.S4, UKKi.'.i: 4?. ' \''Vi.. vol, !U. \>. 2S
!. ^»II,»-, .x<>.
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ANNEX 3«

SYNOPTIC TAm.i: OFI'l<()POSlTU)NSFKESENri;i) It) I IIKCOMMITTrCF. OK KXAMIN \ I Ids

KKSi'iariN(; rni: laws \mi

Treatment of Neitral Persons in mi

I

OI.liM ts

C HAPTER I

Definition of a neutral person

Artici K hi

All till' ressorlissants of n I

Statf wliii li IS not taking part !

in a war arr ((insidt'ri'ii as

nt'Utral ptrsdiis.

Artum; t>2

A violation of neutrality

involves loss of character as

a neutral person with respect

to both belligerents. There
is a violation of neutrality :

{a) If the neutral person
commits hostile acts against

one of the belligtri'nt part''s;

(h) If he commits acts in

favour of one of the bellige-

rent i-arties, particularly if

he voluntarily enlists in the

ranks of the armed force of

one of the parties (Article 64,

paragraph z).

Articli-. ().5

The following act> shall not

be considend as committed
in favo'ir of one of tli<' belli-

gerent parties in the sense of

Artie let>2, letter 6 :

{a) Supplies furnished or

loans niaile to one of the bel-
j

ligerent parties, so far as

these supplii-s or loans do not

conic from enemy territory

or territory occupied by the

enemy.
|

ih] Ser\'ices rendered in I

matters of p(jlice or civil ad-

!

ministration. I

' Aclcs et Uoiument'i, vol. iii, \

II

AfSTRO HtSOAHI.iS
PtnpOiXlton'

Annexe \j

III

M17.S.S-

I't'if'i'iili'm '

Aniitit

Article hz

A neutral p<>rsop ciiii it"

longer avail himself if hif

neutrality ami nf the special

privileges resulting there/mm

according to the terms of Arti-

cles (14-72 :

(«) If he commits ho! tile,ut-

against a belligerent party

(b) If he commits ai t> in

;
favour of a belligerent p.irly,

p.irticularly if he voluiu.inly

enlists in the ranks of the

armed force of ono of ihf par-

ties (Article 64, pai'atn-
; h .''

In such a case, the .. ,!: '/

person shall not be more v-

verely treated by the /ji7/i;'r-

rcnt Stale as against ulimii k
has abandoned his neutrality.

than a ' ressorfissant ' of tk

: other belligerent State could k
,
for the same act.

>7j, annexe xy. Ibiii. p. 263. IbiiL, p. j;(>
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RtXATINC; TO THE DRAFT OF A NEW SECTKJN Id HE ADDED II) niE KE(;UI.AT10N»

Cl'STOMS OF WAR ON I.AND

Territory OF BELLtliERENT PARTIES

m

IV
l.VXt.MIII^Hl.
l'ropm%l%iin '

/iHMfri )Q and 4>i

V
SliKRIAS
Propoiitmn •

Annexe 41

Ibiii., p. 271. Ibid., pp. 271. 2;

VI
SliT}(hl<l.ASI)

l'rip„MlloH '

.InneHe 42

Ibid., p. 272.
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ANNKX 3 (continued)

SYNOPTIC I'AHLKOF I'KOI'OSl

I i

(; 7: /..;/.!.V
1

l^ropositum
j

Annrxt' 3(1 !

I

Chapter II
;

Services rendered by neutral !

pe'sons
j

Article O4

Bfllif,'orent parties shall

not ask neutral persons to

rei ier them war services,
'

even thouf,'li voluntary.

The following shall be con-

sidered as war services : Any
assistance by a neutral per-

son in the amiud forces of one
of the bellig' rent parties, in

the ( haracter of combatant
or adviser, anil, so far as he is

phced under the laws, regu-

lations or orders in effect by
the said anned force, of other

classes also, for example,
secretary, servant, cook. Ser-

vices of an ecclesiastical and
•anitary iiaracter are e.\-

cipted.

tions i'khsicnteutothiico.mmittee of examination
respecting the l.\ws am,

Treatment of Neutral Persons in ihe

II

A USTHO-HiSOA HIA.\
Proposition
Annexe 17

Article 04

The last sentence of the

second paragraph might be
wonletl as follows :

Services of a religious or

s.milary nature are ex-

cepted, and those which
pertain to the domain of

the sanitary police, as well

as all services rendered by
neutrals in the interest of

internal order.

.XRTK LK 65 AliTICLE O5

Neutral Powers are bound Insert between the words
to prohibit their rissor/issaH^s ' botmd ' and 'to' in the

troin engaging to perform first line :
' immediately up-

military service in the armed on notification of the exist-

force of either of tlu' bellige- ence of a state of war '.

rent parties. —
I

.\kiicli: iifi

Neutral persons moreover
shall not be re()uired, again~t

their will, to lend services,

not considered war servico,

to the armed lories of either

of the belligereni i)arties.

It will be permitted, never-

theless torequireofthemsani-
tary services or ^:lnitary police

>irvi( es, not 1 onnected witli

actual hostilities. Such ser-
;

vices shall be paid for in cash,

>o far as it is possible to do
so. If 1 ,tsli is not paid, reijui-

sition receijit> -.hall be given.

Ill

SWISS
Propomhon
Annexe 38

Article 05

Eliminate Article (15.

Article (>()

KeWTlte the secona 1

graph as follows :

It will be permitle 1 iv

tluiess to require of t

sanitary services or >.iiii

police services not coiiu'

with actual ho.^tilui.

imperatiiely demande i

the cireiimstanee'.. t

Services .-hall be paiil !

cash so far as po^-il'i' .

cash is not paid, .11-

receipts shall be

Mr-

hem

,ir\

ti":i
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RELATING TO THE DRAFT OF A NEW S);(-| 1(>
. TO BE ADDICD TO THK RKC.VT.ATIONS

CUSTOMS OF WAR ON LAND {continue,!)

Territory of Bklmgerent Parties

IV
LVXEMliVRG

Proposition

Annexes 31J and 40

V
SEIililAX
I'ropositii'n

.Imhi.'- [

VI
.vy,r///;A7,.).\7)

I'mpoiitio
An}}i\t' 4J

Article (14

AfttT the tirst i)arai;iai>h

dd another, as i(ill()\\> :

Not to hi' includril undtr

this rule are : ressoriissants

of a neutral State who, at

tile time of tlie outbreak ol

war, are iound in the ranks

of the army of a bellii^erent

under tiie terms of a pre-

vious voluntarv enlistment. *L \n

3

^
3
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ANNEX o (continued)

SYNOPTIC TAIiLIiOH'KOPOSlTlONSPI<i;SF.XTED TO THECOMMHTEE OF EXAMIN.vnoX
RESPECTING THE LAWS AN!

Treatment of Neutral Persons in the

I

GERMAS
I'rnpositinn

.tnnfx<' \(\

Chapter III

Properly of iwutral persons

Article 07
No war tax shall bu leviod

on iifutral persons. A war
tax is ikemed to be any
requisition levied expressly
for a war purpose.

Existing imposts, duties
and tolls, or taxes especially
levied by one of the bellige-

rent parties, in the enemy
territory oecupied by it, for

the needs of the administra-
tion of that territory, are not
deemed to be war taxes.

Article b8

Neutral prni^rty shall not
be destroyed, damaged or im-
(>aire<l unless necessary by
reason of the exigencies of

war. In this case, thi' belli-

gerent party is only obliged
to pay an indemnity in it^

own country or in the eneiiu
eountry, wiien the ressorlis-

sanls of another neutral coun-
try or of his own nationals
likewise enjoy indcmnitiea-
tion and recijiroiity is guar-
anteed.

Article oy

The belligerent |)arties

shall make eompen^atioii tor

the use of neutral real pro-
I'erty, in the enemy country,
the same as in its own coun-

i

try, provided that reciprocitvi
i> guaranteed in the neutral

|

State, In tin ease, however,
>hall this indemnit\ exceed^
that provided by the legisla-

i

tion of the enemy country in i

ease of war. '
1

II

ArSTKO-IIUXGUaAS
I'tOfXJStli'H

Aniurc 57

I III

SWISS
Proposition

Annexe (S

Article ti8

I Rewrite the article as lui

I lows :

j

Propertyof a neutral ptr

j

son shall not be destrow !

j

damaged or impaired un

j

less necessary bv reason '!

I

the exigencies of w,ir. Ir

;

such a case the bellv^cnr:.

I

party is held to comphtc \k-

i demnification of the ou n-r

i l-j i
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RELATING TO THE DRAFT OF A NFW SECIION TO UK ADDEl) I') IHE REGULATIONS

CUSTOMS OF WAR ON LAND {cohIih i)

Territory of Belligerent Partu.s

IV
LVXEMBIRG

I'roposUion

tiiHtxes ,iy and jo

V
SliRHIAX
I'toposititin

Annexe 41

VI
SlilHliKLAMi

I'yipiusiti'in

Annexe 42

; .1

!i
'11:

f

p.
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ANNliX 3 (continued)

SYNOPTIC TAHl EOF I'KOPOSITIONS PRESENTED TO THE COMMITTEE OF EXAMI
RESPECTING THE LAW. AN:

Treatment of Neutral Person^ in r::

1

I'roposition

Anne.ie 30

Article 70
Belligerent parties are au-

tlicirized to expropriate or use
for any military purpose,
tliruugh immediate payment
therefor in specie, all neutral
movable property found in

Its country.
They may do the same in

enemy coimtry, within the
limit^ and under tlie condi-
tions specified in Article 52,

II

A U5TJ{0-HVXG.IKIAN
I'roposition

Annexe sy

III

S11V.S5
i'ropn^ttion

Imiixt iS
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KIXAllNt; TO IHE DKAFTOF A NEW SECTION TO BE ADDEn TO THE REGULATIONS
lUSII'MS in- WAK ON" LAND ^continueJ)

TEKKHi'KV ol- Bl-.LLIGERENT PARTIES

1\'

i.i si.Miiriu,
I'ti'pKsition

. i nth w s Yi and 4>

Artkt.i; 711 1

.W\ .1 paragrapli 2, as I'ollow^ ;

Ihis autliurization docs not 1

rxtcnd to means ot public

tr.iiisportation h'adinK trom

II. iitral States and Ix'ion^'ing to^

>aid States or to their f,'ra-;tees,

nr(),i;ni/,able as such.

or, .IS a subsidiary proposal :

llir maintenance of pacihc

nl.itions, especially of coni-

niiTCial and imlustrial relations,

rxistiiig betwi en the inhabi-

tants ut bellif,'erent an<l neutral

static, merits particular pid-

tcction on the part of the ci\Tl

and military authorities.

( '11 the uutbreakof hostilities,

briiii;erents shall accord a sufti-

lient delay to enable trans-

purtation material belonfjing

t(i neutral States or to their

iirantees to be taken back to

tiiiir inuntry of origin.

Kr(iiii>itions on means of

transportation belonging to

ih utral States or to their gran-

ir, > shall not he made except in

I a-.' ol imperative necessity.

riir ([uantity of material to

I"- icipiisitioned, as well as its

u-.\>hall be reduceil to a mini-

iiuiin. >uch material shall he

r. turmd within a short tiuie to

it> 1 ouiitry ul origin.

\\h' never public transporta-

ti' 11 material belonging to a
li' lural State or to its grantees
Is i^ 'iui>itioned by a belligerent

st.ite, material belonging to

llir latter or to its grantees
i-umt in neutral territory may
llkl\vi^e he held there by way
of due Compensation.

.S7;7i7(/.I.V

I'rap.'iilinn

Annexe 41

.\rticle 70

Add to the end of the last

paragraph of the subsidiary

proposal of Luxemburg ;

A neutral State is re-

quired, however, to exer-

cise this detention of trans-

portation material at the

same time and in the same
measure with respect to all

belligerent parties.

VI
SETHEia.ASh

I'r'ipn^Utan

Aniidxe 4 J
ill:, i

l4

M

m
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ANNEX 3 {continued)

SYNOPTICTABLl- OK PROPOSITIONS PRESENTED TOTHECOMMITTEE OF EXAMIN Alio
RESPECITNG THE LAWS AN

Treatment of Neutral Persons in th

I

t'roposilhm
Annete 36

II

.t VSTIiO-HU\(.i.lliIAi\
Proposition
Annexe (7

III

.ST17.S.S

PropOfiittnit

Annexe is

Article 71 Article 71
Neutral vesst-ls and their Insert between the words

cargoes can bf expropriated ' navigation ' and ' within
'

or used by a belhgerent party in the fifth line of the first

only if these vessels are used paragraph :
' or small coast-

for river navigation within its
, ing trade '.

territory or within the enemy i

territory.
I

In case (.f expropriation \

the indemnity shall equal the
|

"ntiro valuation of th'' vessel \

or of the cargo plus ten per
\

cent. In case of use, it shall

equal the ordinary charges

;

:i'"is len per cent. These
1

indemnities shall be paid
I

immediately and in specie. '

Article 72

Indemnity for the destruc-
tion or injury of neutral per-
sonal property, due solely lo
its use for mihtary purposes, '

shall likewise be settled in
j

conformity with the princi-

I)les laid down in Articles 70
and 71.

itii. . I £!.

.
Vj
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RELATINC. TO THE UKAFT OF A NEW SECTION TO BE ADDED TO THE HIX.ULATIONS

CUSTOMS OF WAR ON LAND (cmlinued)

Territory of Belligerent Parties

IV 1
~

LLXEMbVKG
I 'reposition

Annexei .19 "»d 4"

V 1
VI

SEKBIAS ! SETHEUL.Isn
I 'topoaittoft

' I'roposition

.Innext 41 !
Annexe 4i

I I i
, I'

'
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Supplemental Report to the Conference on Neutral Persons in the

Territory of Belligerents ^

(KliPDRTI-K. ('()H)N'UL BoRUL)

Mr. 1'ri:siui;st and (ii.Mi.KMKN :

III tlif incfting of Sfpti'tnbcr 7, after voting without opposition tluMlraft 'prrsuitnl

thr Si I onil Ciiinmissiun 'Ui the rights anil duties of neutral States, tlio Conferenre mtir
upon an examination of the same Commission's draft' relative to neutral person- in t

tirritory >'i belligerents, and it had already voted the first three articles when on the in.;:

of his Excellency the senior delegate of Gennany it decided to recommit the project t • t

Commission for further study. In taking this decision after the reserves made by -r\vi

deligations at the time of voting on paragraph 2 of Article O5, the Conference tdnk n:

acciiuiU the iibsiTvations which his Excellency Baron Marschall von Biebersteui ,it
•

beginiiiii:,'of the meeting had made cm the draft, and especially on tht^ contratiictioii \u,uiv

out betwii-n Article 64 ,111(1 i)aragraph 2 of Article 63 nf Chapter II concerniiiL; -.rvi.

rendered by neutrals.

rile ("ommission im t on Siptember 9 to review the project and was obliged to mn'^v,-.

that tiiiM'iintr,idictii>n .ictually existed and that it was not possibN' to preserve paragr.ipl;

of Article 05. as to rei.un it would have taken away all the practical value from the prinur

of .\rticle i<i which the Coinmi-.sion hail intended to lay down as a fundamental ru!'

tie- hi,id of Chapter II. Paragraph 2 of .\rticle (15 might have been suppressed ; hut tl>

the driegatioii- of >ome countries which even nowadays impose military service on ah.;

domiciled in their territory would not have failed to formulate reserves with rey.ir 1

Article ti4, and it is assuredly necessary to avoid as far as possible introducing int" iiit

national conventions any provisions which an important minority of the contrictii

parties op[»se.

Then- remained a compromise proposition drawn up by the Belgian delegation, win

is couched in the-e terms ;

It (the provision of Articlr 04, paragraph i) is also not .ipplicable to ji'T':

beloni,'ing to the army of a belligerent State by virtue of legislativi' provisions r\ 1. ti:

military service from resident foreigners who do not satisfy the militarv oM -dti.'

of their own countries.

.Vftrr a discussion this proposal was not accepted. Independently of the ditfu ultn-

execution which it ri>ked provoking, it did not do away with the objections basnl •

principle to .\rticle 05, par.igraph 2, of the project and couKl not therefore realize the a;:

desired by its .lutliors.

It is indeed impossible to reconcile to-day by a single provision two systems so (h.mktr

cally opposed as those now before us. On this point the ways leading to a i^'ivr.

umlerstanding have >et to be prepared, and we shall indicate presently the reconuii.iiil.i;;

that the existing situation suggests to us for this purpose. Just now the only iiic,ii.>

causing tile contr.idiclion indicatei.! above to disappear consists in eliminating at tin -an;

time the two .\rticles 04 .nul 05 which have brought it about, and it is upon 'lii^ ^iilnt:':

that, to otir great regret, we have hern obliged to decide.

' Tlii- re |iurt w.i- m.uli- \>y tin- Si'coml C'Dinini.ssioii tlinmgh Colinii-I Horcl, the ri'ii<irti.T ol I: M-xon

subcinnrni^M'in. Actt's ft ii^nioncnty, vol. i. p. 17').

Vj'i
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I?iit wliilc thus (iiuittiiiK ("luiptiT II by nasoii i)f tlic n--(rv(s iii.ulf tlifnoti, Imiw could

«( li'.ivc in the project Articlt-s by and t>S which hkt'wisc cvokid rtsirv( - o'l th<- ])art of

MXiir sfVt-n dfli'Katioii-. ? Such a procedure wouUl liar ll\' be pernuN^dile, and rather th.m

t.iil.iu it. the ('ommi»ii>n has preferred to ^ive up those two articles, e>p<( iaily a> their

ini|icirt.. secomi.irv to tint of Article (><>

I'lnally, there remains from the whole project the last-mentioned artii le and Articles di

tn »){ already voted by the Conference, and we propose that you adopt them without furtlnr

sii kint; to add other provisions upon which it seems impossible to reach a gener.d a),;reement

.It tlii^ time.

[I this decision is taken, it will belou),' to the drafting committee to see whetln r the four

irticles. which of thi'mselves could scarcely form a sjiecial arrangement, should hi- inserted

111 the Uef,'ulations of iSqi), or whether tliev mif,'ht be placid together with .\rti< le 54 of

those Ref,'ulations alter tlii' provisions of the Convention whi<h vou have alread\' adopted

un the subject of the rights and duties of neutral States, b'or the moment, we confine

(lur^elvcs to submittiiii,' them to you with .1 new temporary numbering. l'"inally, we

i.|x.it for the s.iki' of emphasis the reconmieiulation which the Commission has already

i-krd you to express in the sense of a proposition of Lu.xemburg, as follows :

Ihe maintinance of p.icitic relations, more opeci.illv of the commercial and
indu>tri.il relations existing betwi'eii the inhabitants of the belligerent States aiiil

111 utnil States, merits particular protection on the part of the civil and military
•lulliorities.

Mk I'KISIDKNT AND riKNri,F..Mi:N :

h i> not without regret, we mu>t refx'.it, that the Co.ninission has concluded to cut out

fn'iii this proji'ct four .irticles whose elaboration had co-t long and patii'nt work. It is

1)1 tti r, however, to hold to a les-. result but a sur<' one accepted by all than to preserve

tr\t> th.it ,ire Contradictory or lacking the authority which only a general agreement can

!;i\i thrin. To tell the tnith, the obstacle which (Jiir good-will and our efforts have vainly

>uUL;lit to >urmount is the fact that at the present time opinions are still too iliver.gent to

P'Tinit .III international codihcation. Such a work, which we must thus renounce to-d,iy,

r'TOiin- nevertheless in our eyes highly umIiiI and desirable. And that is why. iii>pired

hv tl.r siiitinients ex[)ressed ill the Coniiir ion by his Excellency Mr. I''ysclien .and his

l-.\'
'
ll<nry Mr. Xelldow, the president of tii^ Collferi'llce, we take the liberty of drawing

til' .i!tc ntion of the (iovernment^ to this very important question of neutral persons in

til' ir irl.itions with belligerents. In spite of the unfavourable circumstances which haw so

.ii'pi'
.
i.ihlv diniinished the immediate result, our labours shall not have been in vain

It ti;'\ 1,11) bring the Powers to attempt to establish, through arrangements concluded

II 'hem. precise and uniform rules regulating the situation of the rt-s^nrtissiDili of

ite in *he territory of .mother with resix'ct to military burdens. 15y ]iroceeding

:i end would be put to the uncertainty pre\-ailip.g nowadavs in this m. liter on more
!!• immt. di>putes which might arise therefrom would be pri'Vented, and iireparation

ill maile t.ir the da\- when ,1 new a;i I more fortunate Conference will .irrive at

I'll nid complete understanding on ihe iiuestion of luutr.ils 111 the territory of

;its. W'e think it our duty to emphasize this n'siiDii' of our whole thought, and
I'l't better conclude the ori'sent report than bv proposing tli.it the t'onference give

\I>i' -ion to ilic V'Tiix w!'! h appe.u" below.

i- p

1..

thu-

tii,::

m-
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ANNEX

«

i)i:i iMi ivi: I'KopdSAi.s oy rnr. siconh iommission ki si-kci inc. ihi; ikiaimi \

or NKIIKAI. ri-KSONS IN IHi; IlKKIIOKY OK HKl.l.KiKKKN I rAKllls

11r- natioii.iU dI a Statf wliirli i, not taking part m tin- war arc i(>ii-<iiUrtil a--

A lit iitr.il tail tin l(iiij;.r a\ail liinixlf of lii> luiitrality :

ill) II 111- ((ininiit- lin>tili- act-. aj;aiii>t a bi'lli^'crciit p.irtN- :

(h) If he ciiniiiiits art-i in favour nf a bclli;,'crciit piirtw partiriilarlv if lie vchn ; iri'i

cnli-t^ in the rank> of tlic armed (nrce of one of the iiartie>.

Ill >ueh a laM', the ncutr.il sh.ili iiut.lv nmre >cvcrcly treatcil liy tlie bilhi^en 111 ^1,1

a> aKaiii>t whom hi- h.is abaiKlniieil hi> iieiitr.ihty than .1 rcssurlissiiiil of tlie other b( Ih.. i. :

•

State iimld lie l(jr the ^.mic ,irt.

.i

Ihe tolhiwiii;; acts ^hall not lie con^iden-d a> coniiiiitteil in favour ot oin ,.| ;;.

lielh^Jcrellt parties in tlie sell>e of Article .', li Iter /) :

(ij) Stipplii-< lurni'-hed or loans made to one of tiic l>clli^;(-rent parties, jiroxid. ! t! ,

the jH-rsoii who furnishes the supplies or who make the loaiw live-, neither in the t, wvy.
>l the other party nor in the territory occupied h\- him, and that the supplies do ii,ii , ,

;;

!roin oiii- of thesi- territorie--
:

ill) Services rendered in matters of police or ci\il aiiministratioii.

! A-
A

\
'/

iu\

(:(

I
'i

KaiKva\ material lieloiit,'in(,; to i dral States or to idiniianies or privati
]

;--:-

and recociiizable as such, shall not be requisitioned or utih/ed bv a belli^'ereiii . s.,;-

where and t<i the i-xteiit th.it it is al)soluti-l\- necessary. It shalT be s.nt b.ick ,i- «.« 1:

,is possible- to its coimtrv of oiiijin.

A neutral State mav likt-wise, in c.;se of necessity, retain and utili/.e to an c(|u.i' ^^:•

material ot the l)eliiL;er< lit Mate founil in its territory.
(<iiiipeiis.m.,n hall be paid, by oik- part\- <jr the' other, in proportion to ihr ii;,i|.r\

llMil. an.; to tile period of Usa;,'e.

I hi' I out. relic, expresses tile .(III :

I riiat ill 1 ,ise ol war. the responsible .luthoritics, ci\il as well ,is miljt.irv -!h ^i :

make it their speiial dut\- to ensure and salef^iiard the iiiamteii.ince of pacific r- ' i^i^r.

more especialK- ol ihi- comnnrcial and industrial relations between tin- iiiii.ibit.iii'- -1 il

l>ellif,'creiif I'owers .iiid neutral Mates;
J. That the hi'^li I'owcrs should seek to cst.iblish. thnmuli af^reeiiieiits betu.,: i, :,:

sches, iiiiitoriii I oiiir.i. iii.d rej^iil.itions deterniiiiini.;. with lespict to milit.ux .ir.-,

the rilatioiis ol e.u li Si, lie tow,ml loreiciiers residim; within its i, rritory.

' A.I: s ,1 ,/,., 1(1)1,(1/., v,,l. 1, !• 1;,,, ,,»/,', I, C. I he lour urtaks beciiiu-. with ,1 Uu nii?!.-; i :
y.:.'-

ArtK ks I', to c, ol Ci.in> ntioii \ .

' I l,c se r I Hi wire- ,i.ki|'hil 1.^ the {'.iiili on, r uuhoiit remark in tlie j'k ii,ir\ s, ,-i.in oi s, ;
, ;-:;:,

./f,. ,( d-iiim,Ht~. v,,l, 1. 1.--. 1(4, o,; l,,r tliiir Mil.-eqiu-m historv in the (kiier.il hi e-i- 1 :,;-

mim-c, -te ,(»;/,
l-.

.-.-J (. .lien ^^o^•llll..; 111 the I in.,1 .\it, i .(III Ilos.' .- .Lllil \, ,11,1-
, y : \<

I

i-J

i
i.J It



roXVENTIOX (VI) RKLATIVK TO THE STATUS Ol I.NKMY
MERCHANT SHIPS AT THE Ol'TMHEAK ()! HOSTILITIES*

ih'r till' In till I in- si , ///, '
r ii/ifiii far tilt- pinitii sttltiiiu-nl ••/ nili-rntilv'ttdl Jis^nti s.-j

Anxious to ensure the security of international commerce against the surprises

of war, and wishing, in accordance with modern practice, to protect as far as possible

operations undertaken in good faith and in process of being carried out before the

outbreak of hostihties, have resolved to conclude a Convention to this effect, and have
appointed the following persons as their plenipotentiaries :

I
Here follow the names of plenipotentiaries.!

Who, after having deposited tiieir full powers, found in good and due form, have
agreed upon the following provisions :

Au 1 1(1.1. I

When a merchant ship belonging to one of the belligerent Powers is at the com-
mencement of hostilities in an enemy port, it is desirable that it should be allowed
to depart freely, either immediately, or after a reasonable number of days of grace,
and to proceed, after being furnished with a pass, direct to its port of destination
or any c'her port indicated.

The same rule should apply in the case of a ship which has left its last port of

departure before the commencement of the war and entered a port belonging to the
enemy while still ignorant that hostilities had broken out.

Artici r. 2

A merchant ship unable, owing to circumstances of fii>-cc nuiiciir,-, to leave the
enemy port within the period contemplated in the above article, or which was not
allowed to leave, cannot be confiscated.

The belligerent may only detain it, without payment of compensation, but subject
to the obligation of restoring it after the war, or requisition it on payment of

compensation.

AiMici.i: ;

Enemy merchant ships which left their last port of departure before the com-
mencement I f the war, and are encountered on the high seas while still ignorant of
the outbreak of hostilities, cannot be confiscated. They are only liable to detention

<l . ttnu I'J-- >l. i, 1>. 'M4. Ant,
. p.
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on the understanding that they shall b« restored after the war without compensation.

or to be requisitioned, or even de:troyed, on payment ol compensation, but in such

cases provision must be made for the safety of the persons on board as well as the

security of the ship's papers.

After touching at a port in their own country or at a neutral port, these shipr ut

subject to the laws and customs of maritime war.

Artklf. 4

Enemy cargo on board the vessels referred to in Articles i and 2 is iikewisf

liable to be detained and restored after the termination of the war without paymtn-

of compensation, or to be requisitioned on payment of compensation, with or withou!

the ship.

Tht same rule applies in the case of cargo on board the vessels referred to in

Article 3.

.Vrticik 5

The present Convention does not affect merchant ships whose build shows tlia'

they are intended for conversion into war-ships.

AlUtCLK (>

The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

< »

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a proccs-vcrlial signed by the

representatives of the Powers which take part therein and by the Netherland Minister

for Foreign affairs.

The subsequent deposits of ratifications shall be made by means of a written

notification addressed to the Netherland Government and accompanied by the

instrument of ratification.

A duly certified copy of the pruics-vcrhai relative to the first deposit of ratifirations.

of the notifications mentioned in the preceding paragraph, as well as of the instruments

of ratification, shall be at once sent by the Netherland Government, throui;!! the

diplomatic channel, to the Powers invited to the Second Peace Conference, as well

as to the other Powers which have adhered to the Convention. In the casi s con-

templated in the preceding paragraph, the said Government shall at the same time

inform them of the date on which it received the notification.



ENEMY MEKCHANT SHIPS AT OUTBREAK OF HOSTILITIES 381

Akikik m

Non-signatory Powers may adhere to the present Convention.

The Power which desires 10 adhere notifies in writing its intention to the Nether-

Itnd Governmem, forwarding to it the act of adhesion, which shall be deposited in

the archives of the said Government.

The said Government shall a( once transmit to all the other Powers a duly certified

copy of the notification as well as of the act of adhesion, stating the date on which

it received the notification.

Akikm '(

The present Convention shall come into force, in the case of the Powers which

were a party to the first deposit of ratifications, sixty days after the date of the />>iin s-

,/'ii/ of that deposit, and, in the case of the Powers which ratify subsequently or

which adhere, sixty days after the notification of their ratification or of their adhesion

has been received by the Netherland Government.

.\i< I ii 1 I 10

III the event of one of the contracting Powers wishing to denounce the present

Convention, the denunciation shall be notified in writing to the Netherland Govern-

ment, which shall at once communicate a certified copy of the notification to all

the other Powers, informing them of the date on which it was received.

The denunciation shall only have effect in regard to the notifying Power, and

one year after the notification has reached the Netherland Government.

A K I
I I i II

A register kept hv the Ministry for Foreign Affairs shall give the date of the deposit

01 ratifications made 111 virtue ot Article 7, paragraphs 3 and 4, as well as the date

on -.vhich the notitications of adhesion (Article 8, paragraph 21 or of denunciation

Article 10, paragrapt; i have been received.

E,ii h contractiiij: Power is entitled to have access to this register and to be sup'rilied

wi '•

f ertitied extrat". truni it.

'•: faith ui wtuch ttif- jleiispot*' Mtaries have appended to the present Convent"u
'h( if signatures.

Don'' it The •^ai.'ue 3r--:ooei .8 1007. in a single original, which sliall remain
de[ii '•. in the irrrni^e-- or .-e Ne'herland Government, and duly certified copies

ot v :! >:iali je sent, thrsijigti -r- diplomatic channel, to the Powers which have
bt- vitfi: tf -n? aecoiii; ?<^mc-' L-..nterence.

re oilow SignatUESs



583 COXVENTION VI OF 1907

II i

Extract from the General Report c^ the Fourth Commission'

(Reporter, Mr. Henri Fromageot)

III

DAYS OF GRACE

Tlie tliiiil ijuostion in tlie programmi' of tlie Fourth Commission rclatt's to the '

il.iy-

of grate to be i^ratited to vessels in which to leave neutral ports or enemy port~ .iiur

the outbreak of hostil'iies '.^

As is known, it has been the custom of belligerent States, since the Crime, iii uir

of l!<54, to permit enemy shii)s in or entering their ports to leave on the outlm .ik .ii

hostilities, and even to grant them certain days of grace in which to depart in -,ilrtv

instead of confiscating them.

The reason tor this measure, which is at ])resent entirely ojitional, is to ' com iliii.

the interests of commerce with the necessities of war', anil, even after the outbn ik ni

liostilitics, ' still to protect, as widely as possible, transactions entered into in goml intli

and in course of execution before the wa' '.'

This (juestion was submittal to the Commission for consideration by our pn M.lnii,

Mr. Martens, in the following form :

•

Is it good practice in war to seize and confiscate, upon the outbreak of hostilitio,

enemy merchant ships stationed in the ports of one of the belligerent Static -

Should not these ships be granted the right to depart freely within a tixi d tun.,

with or without cargo, from tlu' ix)rts where they happen to be at the bt ^'iniiiiiL:

of the wai
"'

I'our pr<)i)o--itions were presented upon this subject.

The delegation of Russia' jiroposed that the granting of days of grace to nii ivliint

ships belonging to one of the iH'lligerent I'owers and overtaken by war in enenu |«iit-

be declared compulsory henceforth, so that they might be able to complete theiriiiiii.vnt

trans;i( lions, to put out to sea without interference, and to reach the nearest iii'iiiii.i!

port or a neutral port. A vessel which, on account oi force majeure, might not In .ibl

to take ,idvantai;e of this jxiTiiission, could not be confiscated. The Russian propo-itiii.

atlded, for ,1 >inular hm'-oii, tliat a vessel which had lift its last port of departui. i„i,,i,

the war and w.i- ,it se.i when war broke out, could not he captured ; that it < .m;! 1 . iiiv

be detained ; ai: 1. linally, that the beiielit of thoe provision- should be exti ndr.l lik. .viji

to vessel- entering eiirm\- ports.

In support iif till- pro|)o>itioii, tin- Imperial delegation einpli isized," on the nii, luni

the neces>ity oi s.deK'uardiii},', in contormity with ecpiity, coiniuerci.il tr.in-action- mi. n I

' .li/iS (•/ lloillXUHt^ vol. i. p. .'50. Sl'C p'isl, [1. (.1.;.

' All, ^ it JiHiim, »t\, Mil 1. |i XVII. Kii—Mii priiijr.miiiii' ol .\|>ril i. i/.i'., miIidii t. |i.ii.ii;i.ii . j

- Report i>re>fdim; llii- iTeiKli ilci ri-e ol .M.irtli i-j. 1S54 (I'lstovo .ind Diivenlv, Tin:: "1 i

uniatiiui \. P.tri-. is;;. Mil. 11, \i. 4O7)
' -i: tt' 1 1 li'! !iiti< Ht^, \u] 111. p. 1! ; J.

/'..; p =-s

Speei li ol I olniif! 0\ tt lilllllikow
, Julv 12, 171*7.

• A 1
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into in good faith and in all confidence before the war, and, on the other hand, the practice

universally followed since 1854.

However equitable the principle of this measure may appt>ar in itself, attention was

•uvertheless called to the fact ' that it was a most delicate matter in practice to lay down

a uniformly obligatory rule, and that the sanctioning of such an obligation might

eventually work harm to the legitimate interests of belligerents.

Enemy ships, which liapi>en to be in the ports of a belligerent, may, as was said,-

be vessels subject to service in war. It is difficult, perliaps impossible, always to dis-

tinguish them Ix'forehand. Can the belligerent, therefore, be forced in all cases to allow

enemy merchant ships, whatever may be their character, to leave his ports, since the

riijht to detain them enables him to deprive his enemy of means of attack and defence

which might soon be utilized ?

For these reasons the French delegation^ proposed the continuance of the present

optional course. But, fully endorsing the sentiments of equity expressed by Russia

ami its legitimate concern for the interests of international commerce, which deinand

tliat transactions confidently entered into in time of peace should not be cheated of sut ess,

t!u' delegation of the Republic admitted the principle that a vessel, which should be

rtfused pennission to depart, could not be confiscated, and that it could only be liable

to ri(|uisition in consideration of an indemnity, like all other property which liap|iens

to be in the territory of a belligerent.

The Xetherland delegation,* while declaring itself in favour of a compulsory rule,

prnposed an amendment making an exception in th • case of vessels admitting of conversion

into war-ships.

Fitudly, the Swedish delegation,^ with a vi.w to conciliation, proposed a combination

of the Russian and French propositions by limiting the project to an expression of the

desirability of granting days of grace.

Thus the discussion which took place in Commission bore principally upon the com-

pulM>rv or optional character of the measure in question.

Alter h.iving ascertained * that there was unanimous agreement that the granting

ot lUv^ of grace be at least considered desirable, the Commission decitled " not to vote

until .ifter the committee of examination had completed its work ;
and it was of the

opininM that for the purpose of facilitating an .agreement it was wise to charge this com-

niitle. with the tlrafting of a project, which should take into consideration the ditiiculties

inn. vrning merchant ships ailmitting of conversion into war-ships."

Su' li were the circumstances under whii h the committee of examination entered

npnn its deliberations.*

' "-prriii ,)f C.iptain Ottlov (tiftli sossion. Fourtli Commission. July 12. M"-! ;
oi his i:\( ill.Mu v

M' I ;i Uiiki (il)iil ) ; ol Mr. I.oiiis Keii.iult (ei^lith sf»iiiii. July 24, 11)071

-;..•. h oi Mr. I.ouis Kcu.uilt (eii;litli sission, Julv 24. Kjo; ; tentli scsiou, ]iilv u, fi<7i.

r :, p, vs,,
' /' /. |i ;xs

! t p, ;Si/, .111(1 rcm.irks of Ins i:.\i<'ll<iii v Mr. llamniarskjolil (tenth si-ssmii, Imirth Commission.

J'li'. ,1, i-f.-i

s.i iiin.irks (it Ucmr.il de Udbilant (liftli session. Julv 12. Kjo;) : of his l-.Mcllcncy Mr, Martens,

li- Vni (iliid
, .mil tenth session, July (I, 1', '7) ;

ol his ll.xii'lleui v Mr .h' lie.iiitort (eighth session,

j iii . ; I ,"j'} ; ot his llxccllcm V Mr. H.iium.irskjold (tenth session, Jiil\- u. lo' 7'.

'-iir.iiUs, tentli sessKni, Julv \i, u>"7
-: leiu.irksof Mr. Krie^e, tenth session. July u. '•)"7-

' ' li /' ^ it il.HiiminIs, vol 111, minutes of eommittee of ex.imin.it ion. seeoivl session. .\ui;ust 9. 1907 ;

ii:l:!i

r :

I i-i>

\ii|;ust l- KJO fourth sion, \vii;\ist 14, i()i'

» 1
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Since it had been impossible to come to an agreement upon the principle of oblig.ition,'

the committee took as the basis of discussion the Swedish compromise proposition. Tins

resulted in the following draft regulations.^ Except for certain reservations, it rnnw,!
a unanimous vote with two abstentions' in Commission.

»
'

's

i }

f'i

i 1

I?

Title

In the first place the title indicates that the draft reRulations concern '

th( -!,iir.-

of enemy merchant ships at the outbreak of hostilities '. The expression ' days ot -i.u,

was abandoned, because it did not seem to come stithciently within the varimis hyimili, >, j

considered in the following provisions :

Artuli; I

When a men hant slii]) belonging to one of the belligerent Powers is at tin m,i„.

niencement of hostilities in ,m enemy port, it is desirable that it should be aH'w,,]
to depart freely, either immediately,' or after a reasonable number of days <>l i:r.,<,,

and to proceed, after being furnished with a pass, direct to its port of "destin.ninn
or any other port indicated.

The same nile should apply in the case of a ship which has left its last |>.n it

departure Ixfore the commencement of the war and entered a port belonging i.. tin

enemy while still ignorant that hostilities had broken out.

Article i contemplates, in its iirst paragraph, merchant ships belonging to (in ,

;

the belligerent Powers, which happen to be in an enemy port at the outhn ,,k 1

1

hostilities.

In default of an agreement upon the practical possibility of promulgating an ohli:;,iti.>!i

at this time, the text indicates that it is desirable that the belligerent, in whose port -luii

vessels happen to be, grant them free departure, either immediately or within a . . ii.un

time, and supply them thereupon with a pass jx^rmitting them to proceed in <;il. t\ ;-

their piirt of distination or to such other port of refuge as it may be necessary to dr-iLtuiti

for example, if their port of destination is a blockaded enemy port. The provisiiii tint-

expresses the unanimous opinion of the Commission, while leaving in force the \>\< -rni

optional course, which pennits a belligerent State, if there be occasion, to refuse In .illiu

the vessels in question to depart.

It app<'ared t" be prelerable not to specify that the days of grace would b<- i:t.i:itt-;

for loading or unloading, so as not to limit the benefit solely to these coniii to.ii

ofK'rations.

llir sedind par.tgr.iph i<inteniplates the ca~e of an incoming vessel, which h.i.-lli il>

last port of departure before the war began and is in ignorance ol the outbre.ik .
: In -

' C'diiimittif of I'xaminaticiii, M-tonil si^skhi, Au(;u>t v, I'lo;. Tin- iiniuiplf ot ,in ohlmati. .1 «i,-:i

put to vote, resulted .is follows
: eiylit Sl.ites Mited lor it (Cerm.iin , tinted States, .Xustii.i li •

_ ,r,.

HelKium, Nonvay, Netherlands, Kussi.i, Serbia); lour St.ites voted against it (ArKeiitiiie K .ili,
Ir.mee, ('.r(,it Hntain. Japan) ; Sweden abst.lined.

' .Xdnpteil in loniniittee of examin.ition ol l-ouitli l'oninn--ion {A,t,^ it J.Kiinuuts, \ii . I,

tliirteen vcjtes and two abstention^. Votiiii; lor the i.rojeet .is .1 whole : Cermanv Iwith re-i i
. 11 -;

Arti. les i and 4. panifjr.iph i], Austria. lluiif;arv, Heiuiuni. Sp.iin, traiiee. l.reat jiritam. Ita!. 1 q .!;,

Norway, Netlierl.mds. I'ortuHal, Serbi.i. Sweden ; .ibstainint; : Kussia, t'nited States ol .\nui. >v.
tdt'enth se'-sion of eomniiltei', Si pti niber i ;, i'.t'~.

' 'Ihirteenth session ol 1curth ( oinniwsioii. Septinilur l.s, ii,(.;. I ijirtv-nine St.itis 1... i, ,:'. ;3

the vote, three Slates (Cenn.my. Montenegro, , in. I Russia) voted with the reservation ol . ,. -
;

.mil 4, parautr.iph 2 ; .ilistaininj; : Inited States 01 .\nieru.i, tuu.idor, and Haiti.

hh



ENEMY MERCHANT SHIPS AT OUTBREAK OF HOSTILITIES 585

tilitiesupon its arrival in the enemy port. The second conihtion seemed to be necessary

in order to avoid abnses; for the vessel, although it had put to sea Ix'fore the war began,

mavhavc learned during its voyage of the existence of hostilities, especially if it has been

met and searched by a b<'lligerent cniiser. The mention of such search in its ship's journal

will establish the fact in tliis respect.

Article ::

.\ merchant ship \uiable, owing to circumstances of force majeure, to leave the

enemy port within the period contemplated in the above article, or which was not

.dlowed to leave, or was not granted da\s of grace in which to leave, cannot br con-

tisc.ited. It is only liable to detention witlioiit payment of compensation, but subject

to the obligation to restore it after the war or requisition it on payment of com-
jxnsation.

.\rtitle 2 contemplates the case of an enemy merchant ship that has been unable to

(li'p.irt, either because it has not been allowed to leave, or because it has been prevented

bv iorce majeure from taking advantage of its permission to leave.

In the present state of the law it is liable to confiscation and subject to the common

ridit of capture.

A- lias already been explained, this appeared to be somewhat at variance with equity,

i^ooil faith, and the security necess;iry in international trade. It could not be admitted,

ill the present state of modern commerce, that every time there was more or .ess political

tiii>ii'ii between .states, ship-owners, underwriters, shippers, and all who are interested

in iii.iruime commerce should be confronted by the fear that their enterprises, confukntly

iiitincl upon during peaceful relations, might come to grief through unexpected and

liru!.il confiscation.

But it was likewise seen that the belligerent might have a legitimate interest in not

.illiiwing such and such an enemy ship to leave his ports, since such ship might perhaps,

Miiiiur or later, serve against it. either as an auxiliary cruiser, blockading its ports or

I xrrii^ing the right of search and of capture, or as a repair-ship, transport, or collier,

T -iiiiplv as a wreck to be sunk for the purpo>e of blocking the belligi-rent's pass<ige.

llirrcfore, if it is not possible in practice to impose such an obligation upon a brl-

liU'. n nt State, it is at least indispens>ible that a belligerent shouid not, in addition to

tht uption given him to refuse to allow a ship to depart, claim the right to make imiixftit

cdinmerce bear the burden ol a los- which could not be foreseen.

ilurefore the belligerent is forbitUkn to conliscate ; but, on the otIuT hand, is given

til' riLilit to detain on condition of restitution after the war, and to re(]uisitioii on condition

1'! ji iviiii; an iiiclnunitv. This is the solution which it appeareil to be equit.dile to pr(i[i05c.

Al the verv beginning certain doubts had breii expreSM'das to the extent of the iiilrm-

nii\ ; iiiit it is easy to se<\ in this respect, that, like all indemnities. tlii< mie sIkhiIiI i ipver

t'i' ln-> >utfered bv the lawful claimant from the act which caUMil it. that i> to >,i\-, in

- ' A^r, tile requiMtloii.

1 iii.iliv, on account of the diversit v. inadequac\' or abMiu t i ;,il prnvi^ioiisn^]''

p i'li-itinii in diffiTeiit countries, it .ippiand to be pnler.ih.e ' not to nli r to inniiuipal

lav, , :i,,ttrr^ ill rel.ition to the right of requisition and the olilig.ilmn to indc ininty. J:.

.Ll,- ,1 d 1 . iii,
i>
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i f i
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ir,ii;t
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I'llll-

itmn,

r.l ..

Article 3

Enemy miTchant ships which li-ft thi-ir last port <if departure before thi
mencement of the war, and are encountered on the high seas while still ii;ii

of the outbreak of hostilities, cannot be confiscated. Thev are onlv liable to .1

tion on the understanding that they shall be restored after the war witln.ul
pensation, or to be requisitioned, or even destroved, on pavment of comper.-
but in such ca>e provision must be made for the safety of the persons on bci
well as the security of the ship's papers.

After touching at a port in their own country or at a neutral port, the-. -|„|„

are subject to the laws and customs of maritime war.

Article 3 relates to the hypothesis of emmy merchant ships which have Itli ih.ir

last port of departure before tlie begimiing of the war and are encountered at sea. -nlii;;

in full confidence and entire ignorance of the outbreak of hostilities.

In the present state of the law, these ships are, in principle, liable to captuiv
However, it m.iy be said that tlii' same reasons that led to the precedinu pn.

visions rehiiive to vessels enteriitii enemy ports or vessels which happen to h. v.

such ports, seem to demand that capture be forbidden. In Ixith cases, the e<|uit,ilii,

solution and the interest of comni<-ne are the same ; and the interest of the bcili^rmn

is analogous.

The opinion of the committee, however, was n(jt unanimous upon this point.

The proposed te.xt prohibit.-d capture, and left the belli.gerent merely the n^lit 01

detention or seizure.

.Attention was called to the fact that,' with respect to certain countries, th.- ndi!

of capture was indispi'nsiible ; that it allowed the destruction of the captureil v.-tl.

so as not to encumber tiie captor with a i)rize which it might be difficult or im|i.i"ihl.

to convoy to a national port
; that the refusal of this right to destroy woul I. ii;

effect, aiuount to forcing a belligerent to kMve the encountered vessel free; tli.ii th,

right to seize was of little value, if it was impossible in practice to convoy the \<n/r \,'

a national port
;
and that the rule proposed would thus create an inecjualitv anion- th,

States.

When the ciiiestion was put to vote, it resulted in a tie— 1> votes to b, with ;, ,ii)-i,!:-

tions.-

Ihe committee then took as the basis of its deliberations an intermediate iMdi"-!tinn

pre-eiited by his ICxcellmcv the deieg.ite of Italy, which tended to assure e(|u.iiiiv 1

treatment for vt—,cU encountrre,! at sea and tlio>c in port
; that is to say : coiili-, it;":.

to be prohibited
;

th.- right ol ^-izure and of requisition to be extended so as to n., lii,l,

the right to ilestro\-, but with the reservation of reiiuiring an indenuiity.
This solution r.-diicd the (lueMion to om- of moii.-y. by i)ern!ittiilg a bellii^. : :it !•

obtain the result assured bv the i)rer,eiit practi.c, but obliging liim to pav f,,i- t;, 1,,--

cau-M'd by liim to tin- coiiuiienial venture tliu> taken Hy surprise and uiuxp. t, !:.

sacrilic ed.

Ihis proposition, (Jii tin- first reading, -iic, rcU-il in obtaining a majority of .s x,,:- i.^.

1).-, i.ir.ition- ci Mr, Krai;,-, loiirtli -e>-.i.,n i,l , ,).mimti-.- of ex.iinm.iti.in. .\iimist 14. ]
.11,11 111 (...nimitti, ,,i cx.iiiini.iti.in. Srptfiiiliir '>, ij ; . thirti-

• Minute

i-mli >ton 1)1 ( nnuiii-'iiiii

^, I oiumittii- 111 i-\,iiiiin.itn)ti, tliiril si-^-Kin, Amjust i.-, nji.;.

J i. i
t
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with oni' abstention ' ; and, on the second reading, a majority of 10 votes to 4, with one

abstention.*

It ),'oes without saying tl»it the right to destroy depends, as was pointi'd out by

the delegation of Austria-Hungary * and as the text indieates. upon the obhgation to

prmide for the safety of tile passengers and crew, and the preservation of ttie sliip's

pipers.

Finally, when the vessels in cjuestion iiave reacheil a port of their own country or

a neutral port, there is no further reason for tlieir favouretl treatment, and they are

naturally subject to the common law of naval warfare.

ill

Articli; 4

Knemy cargo on boaid the ve>sels referred to in Articles i and 2 is likewise

til be detained and restored after the termination of the w.ir without p.iymt

compensation, or to be requisitioned on payment of compensation, with or wi

the ship itself.

The same rule applies in the case of cargo on board the vessels referreil

Article 3.

Articles I. 2, anil 3 c ; ern the ves:>els ; .\rticle 4 treats of the cargo.'

Witii the reservation tnat the provisions of the Declaration of Paris of l83()

be ipplied, if 01 casion demands, enemy cargo is put on the same footing as an enemy

ari'l is to receive the same treatment.

liable

nt of

thout

to in

shall

ship.

I J

Artklk 5

Thr present regulations do not affect merchant shijjs whose build >liows tliat they

arc intended for conversion into war-ships.

riir object of Article 5 is to limit the scope of the application of the regulations.^

Howiver optio the granting of days of grace contemjil.ited by Article 1 may be,

M'\ however ''qu' • the solutions sanctioned by Articles 2, j, and 4 may appear, the

m.i| .rit\ of the co. uiittee,'* after some little hesitation, came to the conclusion, upon

th- proposal of the British delegation,' amended by the delegation of Sweden," that

111' r> haiit ships intended for conversion into w,ir-shii>s should be expre^^ly left out ot

thr piiipoM-d provisions and kept under the jurisdiction of the present law. Th.it is the

iibjivt of Article 5. according to which the buiKl of the ships in question should serve

til lUihi ati their ultimate puri^ose.

f'f
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11-/: ik-.iii.inv, .\r(;i-ntiiie Kc|Mililic. Japan. KusMa ; ,l^^Mi»JHl,• ;
fnitcil M.itr^ ni Aimik.i.

rk iif his ICxii-lk-iu V U.ir'jn voii M.ict liii., fuiirth sfs.Mon, coimmttrt of i x.uiiiii.itioii, .\iil;u>; 14,

) (t il iiim,nl\ vol. lii, Foiirtli (.iiiimission. tourtli scs-ioii ol cuiiimittii- ol ix.iiiun.itiuii,

11 i'*"7.

.\!.uuU-» III coiiimittcr. fourtli srssiuii. .\uKast 14. IQ";.
~. !' !n irks (if Mr Krii'Kr. twa-lftli M'»um iif i uiuinittfc. St|iUiiii'cr 1.. i., .7. .i^ well .is !!k ^iu iLssnc

! !:. I'M tlio siiliH'i t-mattiT ,iml turni of tins pruvisuui, 111 tlu' fourth sis,i,,n (.\iimist 14, lyo;),
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' Itrtiitli session of coinnuttee. Si'pti-niliir it. I1J117.
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AXN'KX 1
»

CONVENTION VI OF 1907

pKorosnioN ok thk rlssian dulegation

Days of dracc

Articik 1

III tlif I'viTit of ;i nuTdiant vessol of cithir of the bclli^fnnts Ixini,' ovtrt.ik
war in tlic port of the other brlligfrcnt, tlie lafttT must arrant tliis vcssol a siitli^

pt'ricxl, in ontiT to allow it :

To tinish its unloailinf,'. or tlic loading of floods which <io not constitutt- conti
of war, and to \r he port freelv and reacli in -afetv the nearest Port of its ,.

of origin or a ne. i.... port.

Artk I.K 2

A nierehant ship which, owing to circumstances oi force majciin-. has been 11

to leave the enemy port within the period of grace » above mi'ntioned, or which 111

detained in an enemy port by the authorities on account of the necessities of w.ir
not bo contiscated.

Article
,j

-Merchant ships of the belligerents, which are overtaken at sea by the oulbr.
war, may not be cajitured if thev left their port of origin or another port before lii,

break of hostilities.

When military conditions require it, these vessels mav W- detained by tin- .

for such period of time as the necessities of war demand.
.\fter these v<'ssels have touched at a port of their country or at a neutral port

become subject to the laws and customs of naval warfare.

.\RTI('I-K 4
Ihe above-mentioned vessels which arrive m an enemv port enjoy the iieri.

grace and immunities indicated in the foregoing articles.

ImII!

:n;rv

IV I.'

Ili.lV

.,k ..!

'.lit-

ll'IllV

ili.V

n y.

ANNKX 1"

rKOl'OSITIOX OK THK NKTHEKLANI) DELEG.'VTION

Antiiuliiuitl /.. //;,• Proposilioii ,///„• IMc-ativii of Ktissia (ii)iii<:x i) nhilhc to lh,xs „

.Vhikm: I

The days of grace for eadi port shall U- determini.l by the belligerents on il

break of war
; tiny ma\- not be less than hve davs.

l,>,L:

.\l<TU Li; _'

Days <il grai (• in.iy b.' refused to eiieni\- merch.int ship- designed or devtiiied in
to lie converted into w.ir-hijis. unless the (;<,vernment to which thev beloiiL^
not to ( (invert them during the course of the w.ir.

*

' .l./l i (( 1/.., KIH, H(>, Mil. 111. |1. 1 I ;iJ, ,111)1, 1, IS.

^

jjii- wiirdi ,il uran- ' \,tc t.inii, in the ,irn;iii,il profxttitioii li.ur li,-,ii nphicrd l.v
'

mi!-
' lir wuriN • .il Lir.ne ' |(/, ;,i;, iic, iii ihi' iini;iii.il iirdiioinuin liavc lueii btri^ki n imt.
' ll'iii

. \K 1 ] ; 1 , ,inn,xt ly.
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ANNEX 3»

PROPOSITION OF THK fKliXCH UliLEGAllON

Days of Grace to be granted to Enemy Merchant Ships on the Outbreak of Hostilities

Mcrcliant ships Ix'lonsing to belliKeri'tit Powers which on the outbreak of IiostiUties

happn to Ix' in enemy ports, ami to which no days of grace shall be granted to put to

sea. may not be confiscated

Nevertheless they may K fused permission to leave the port, and they are then
subject to requisition, in con; ition of an indemnity, in conformity with the territorial

laws in force.

ANNEX 4-

PROPOSITION OF THK SWKniSH DELFG.VITON'

Ameniiment to tlte Propositions of the Delegations of Russia and of Frame

Days of Grace

Article i

In the event of a merchant ship of either of the belligerents being overtaken by war
in a port of the other belligerent, it is desirable that the latter grant to this vessel days
of f,'race, in order to allow it :

To complete its unloading, or the loading of gootls which do not constitute contraband
(if w.ir; and to leave the ptjrt friiiiy and reach in safety the nearest port of its country of

iirisin or a neutral port.

Article 2

A merchant ship which, owing to circumstances n{ force majeure, may not have been
ahli- to leave the enemy port during the days of grace above mentioned, or to which days
iif arace may not have been granted, may not be confiscated. It may, however, be detained,
nil ,11 inunt of the necessities of war, and it is then subject to reciuisition, in consideration
ul in mdemnitv, in conformitv witii the territorial l.iws in force.

I

i i ,1 f;

r
:-

%

.\RTICLE
.5

-Ml n h.int ships of belligerents, which are ovrtaken at sea by the outbreak of war,
mav Milt he captured if they have left their port of origin or another port before the out-
bn.ik of hostilities.

Whi-n militan,' necessities require, these vessels may be detained and requisitioned.

.\ttrr these vesiels have touched at a port of their country or at a neutral port, they
! <mr subject to the laws and customs of naval warfare.

Artklk 4

I: any of the above-mentioned vessels put into an enemv port, they sli.ill rnjoy the
p'M'i U (if i,Tace and immimities indicated in tln' foregoing article.

!'!!
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(ONVKNTION (VII) RKLATINT, TO THP: CONVKRSION (^1

MERCHANT SHIPS INTO WAR-SHIPS'

{luir llu hcadinj^ s.c the Convvntion for the pacific settlement of international ilispiiLs-]

Whereas it is desirable, in view of the incorporation in time of war of merchant
ships in the fighting fJeet, to define the conditions subject to which this operatior.

may be effected
;

Whereas, however, the com iCting Powers have been unable to come to an

agreement on the questioi hether the conversion of a merchant ship into a war-

ship may take place upon the high seas, it is understood that the question of the place

where such conversion is effected remains outside the scope of this agreement and

is in no way affected by the following rules
;

Being desirous of concluding a Convention to this effect, have appointed the

following as their plenipotentiaries.

Here follow the names of plenipotentiaries.]

Who, after having deposited their full powers, found in good and due form, have

agreed upon the following provisions :

Aktkle I

A merchant ship converted into a war-ship cannot have the rights and duties

accruing to such vessels unless it is placed under the direct authority, immediate
control, and responsibility of the Power whose flag it flies.

Merchant ships converted into war-ships must bear the external marks which

distinguish the war-ships of their nationality.

.\iMitiJ:
_;

The commander must be in the service of the State and duly commissioned by

the competent authorities. His name must figure on the list of the officers of the

fighting fleet.

Ahtk LK 4

The crew must be subject to military discipline.

Akticm: 3

Every merchant ship converted into a war-ship must observe in its optrations

the laws and customs of war.

' .Id, ^ tt J.'L Hill, j,(s, \ijl. i, p. 1.4;. Am,
, p.

,* i ,
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Article 6

A belligerent who converts a merchtnt ship into a war-ship must, as soon as

possible, announce such conversion in the list of war-ships.

Akticlk 7

The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

Akticlk S

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a />riiii-s-,'fHiul signed by

the representatives of the Powers who take part therein and by the Netherland

Minister for Foreign Affairs.

The subsequent deposits of ratifications shall be made by means of a written

notification addressed to the Netherland Government and accompanied by the instru-

ment of ratification.

A duly certified copy of the firoccs-vfrlxil relative to the first deposit of ratifications,

of the notifications mentioned in the preceding paragraph, as well as of the instru-

ments of ratification, shall be at once sent by the Netnerland Government, through

the diplomatic channel, to the Powers invited to the Second Peace Conference, as

well as to the other Powers which have adhered to the Convention. In the cases

contemplated in the preceding paragraph the said Government shall at the same time
inform them of the date on which it received the notification.

'

If')

* .'li

Aktri.1-: I)

Non-signatory Powers may adhere to the present Convention.

The Power which desires to adhere notifies its intention in writing to the Netherland
Government, forwarding to it the act of adhesion, which shall be deposited in the

archives of the said Government.

That Government shall at once transmit to all the other Powers a duly certified

copy of the notification as well as of the act of adhesion, stating the date on which
it received the notification.

Auru i.i-: lo

The present Convention shall come into force, in the case of the Powers which
were a party to the first deposit of ratifications, sixty days after the date of the h,',is-

'.(' of this deposit, and, in the case of the Powers which ratify subsequently or

v.'hicli adhere, sixty days after the notification of their ratification or of their adhesion
iias been received by the Netherland Government.

Aim K LI- II

In tiie event of one of the contracting Powers wishing to denounce the present

Convention, the denunciation shall be notified in writing to the Netherland Government,

f.i
1
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I ti

which shall at once communicate a duly certified copy of the notification to all the

other Powers, informing them of the date on which it was received.

The denunciation shall only have effect in regard to the notifying Power, and one

year after the notification has reached the Netherland Government.

Article 12

A register kept by the Netherland Ministry for Foreign Affairs shall give the

date of the deposit of ratifications made in virtue of Article 8, paragraphs 3 and 4,

as well as the date on which the notifications of adhesion (Article 9, paragraph ji

or of denunciation (Article 11, paragraph i) have been received.

Each contracting Power is entitled to have access to this register and to be supplied

with duly certified extracts from it.

In faith of which the plenipotentiaries have appended their signatures to the

present Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain

deposited in the archives of the Netherland Government, and duly certified copies

of which shall be sent, through the diplomatic channel, to the Powers which have

been invited to the Second Peace Conference.

[Here follow signatures.)

iM if;

im

r!-Jiv;

General Report to the Conference upon the work of the

Fourth Commission

'

(Repiirtkr, Mr. Henri Fromai.kot)

In (onformity with the distribution of worlc adoptcil hv tlu- Confuroncf,' tli<' 1 .mrtli

Commission was charRfd with tin- study of the folluwinj,' ({Ufstions, all nlatiii^; t" tin-

regulation of tho maritinu' law of n.itions in time of war :

r. The conversion of merchant ships into war-ships.
.;. Ktiemy private jiroperty at sia.

_;. Days of jirace.

4. Contraband of war.

5. BIcK'kade.

<). Destruction of neutral prizes.

7. Provisions relative to lan<l warfare, which would apply equally to naval w iil ir^

.

X'arious other questions, more or less doselv related to these matters, were aft. iv iv.ls

ad. led :

((/) Regulation of postal correspon.l.nce at sea in time of war.
(A) Tp-.itment of the crews of captured ships.

(<) Exemption from ca[)ture of tisluni; vessels and certain other ships.

' .-tilis it ducumcnts, vol. i, p. jis.
llii.L, p. 5».

At
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Bv reason of tlif lonncxiun Utwicn tlitst- questions and in order to pres«'rve the unity

nec.ssary for its labours, the Fourth Commission, upon the proposid of its president.

,lul not, hke the others, subdivide itself into sub< ommissions ' HisExi ellency Mr. Martens

submitted a general qufstionnair,- embracing all the questions to U- studie<l.» This

qm'stionnairc served as a basis for the ilisiussions.

When the qufstiunnairc had beiii exiiausted. a eoinniittte of examination ' was con-

itl'Uted to elaborate the text of thi- resolutions to In- propoSid. A sulxommittee • was

jodially chargeil with the question^ relating to tontrabaml of war and to the regulation

(if ii..,ial corresponderue at sea in time of war.

lilly-six (iropositions, anitn<lments or declarations, printed and distrdmted asanneXis,

.v.re presintid to the Conmiission. to the lomniittee of examination, and to the subeoni-

mittee, who devoted no h'ss than thirty-two st-ssions to the study of the numerous and

kill ale matters which were entrusted to them.

The object of the present report i> to give an account 'if this work, and I have the

hi.miur to jiresent, in the name of the Commission, five draft regulations, which in most

[iiiHits it proposes unanimously for hnal adoption.

These five drafts all aim 1h Iter to guarantee the rights of neutral and ptaceful com-

mi rce, and to place the conduct ol n.ival hostilities so far as possible within the juris-

ih lion of conventional law.

Nothing of a similar nature has been attempted since the Declaration of Paris

ot iS-,b, and at the beginning of our labours, his Excellency Mr. Martens, our

iiniiunt president, did not fail to call attention to the great importance of this under-

takint; and to the effort which is demanded by the ever-growing need of justice among

ail tlir nations of the world. The effort has not been in vain. A first result has

bi.n obtained. Naturally it is still imj^-rfect ;
f)ut we cannot refuse to recognize

it~ value or its scope. This is the first time that, in such matters, the century-old

pr.i. tices of fielligerents, arising from vital necessities which are often imperative to

natuiiis, and for that very reason fundamentally divergent have been submitted to

till civilized States for free discussion ; it is the hrst time that there has ai)poared

,1 common and genuine desire for good understanding upon such complex matters,

m iirdi r to bring about the universal triumph of law and justice over arbitrariness

Jll'l liirce.

If it has been impossible to elaborate complete regulations for all ten of the subjects

in tlif programme of the Fourth Commission, we must hasten to state that the desiie for

an agreement has in all good faith by no means Ix-en abandoned. The result obtained

to-il,iy is only the hrst stone of a monun:ent which is everywhere awaited and desired ;

' Uihl . vol. Ml. p ;4-, ' "'"'
. 1' ".'r

I li. committee «\is lompo^e.l ol ; lie. I'.xcelliiay .Mr. Martins, jiresiileiit ; .Mr. Kruse (l.trm.iny)
;

;.;- 1 \.illiiuv liaron von Man liio or .Mr l..imm.iMli (.\ustna-Hiiiigaryi ; his I'.xielK-iKV Mr. l-arreta

\i-irniiu) ;
' Ins l-.xccUcncv J. v.m ili-n llmvil (Hilijmm) ; hi^ llxielkmy Hey Harliosa (Uraiil);

i.l^ l.\. . lU.niv Mr. Matte (CJiilel ; l<ear-.\ilnural Sjurrv (Tnitca States of .Xmerii.ii
;
Mr l,oiiis Kenault

lr.,n. .. : : Ins ICx'ellencv Sir l-;rnest Satinv or I.oril Keav (f.reat Hritaini :
Mr. Insni.ito (Italy)

:
Ins

U'liliiav Mr. rsuilznki (Japan); his lixielli-m v Mr. llaxerup (Norw.n): -Mr v.m K.irnelieok

N' 1! • rl.iii.lsl : Captain Helir (Kii^si.i) ; Ins Ivxieileniv Mr Miluv.inovitih (Serhiai
;

Ins i:xcellenLy

Mr li.iiiim.irskjolil (Sweden) : Mr. Hi nri l-'rom.'geot, reporter
'

I he snhconimittee was eomposeil of: Ins lOxcelleiu v I.oril Ke.iv (llreat Hritain). president:

Mi Kriige (llernianv) ; Kcar-.\dmiral Sperrv (fnited Slates of .\meric.i) ;
Ins lixcelleney Kuy llarbosa

(Br.izil ; Ins ICxcellency Mr. Matte (t'liile)"; Mr. I.ouis Kenault (Kraiite), Captain Hehr (Russia);

Mr Hinri I-'romageot, reporter.
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but we cannot hop*- to builil it in u Itw months. Tlu- rcs|Hit for law. the spirit <il jui!

ami conciliation, by which the labours of the Commission haw constantly been iii-| ,1.1

arc the Ix'st pledges for the future.

1^1

il

I

CONVERSION OF MERCHANT Sllll .> INTO WAK-SHU'S

The first question containeil in the programme of the Fount; Commission is 'Corn. i~: n
of men hant ships into war-ships '.'

Our jinsiclent.Mr. Martens, presmted it in his^;(is/i(i««iji>r in tin lulldwint' form :

I> it recognized, in practice and in law, that belligerent State> mav conv. rt mr-
( hant ?.hii>s into war-ships f

When merchant ship, are converted into war-ship;., what Icgil condition- -ImuM
the iH'lligerent States observe ?

In a great many counlrio tlie law recognize-., tli • right of the Slate to a|>pin|,ii,v

merchant ships. |),irticularly in time ot war, either by requisition, by tharterin^;, i b\

purchast'. and at the same time provides for the recruitment of the lucessiiry foiK 1 iilur

to man the vesstls, or to complete the etfeitive force of its scpiadrons. The e.xtiii- ^l

this right, thus regulated or not regulated in advance, and ihe orgalii/.alion for iiiil'il ,

tion are qu(Stii)n> nf municipal law.

Wli.it ir. within the [)r>>viiue of international law i> the inatur c>f the conditmn- un ir

which prix.ile ves>els (merchant ships, fishing boats or pleasure craft) taken \uv< th

service ol tlir State, may be considend war-slups. with the iiylits and dutiis l)(l..i!.,m;

to such \i»(l>.

Thi.> <iuesli()n is of interest to belligerents, at least to tliw-, ulio have aboli-,iii d
| n\,i-

leering; hir a private ve>s<.l cannot then take part in milit.uy ads It i-. .1 im I
«

interest to IK utrals, for only vessels Ulonging to the State posM ss lli< iifjlit, ."n lini;.

to interiialional law. to stop a neutral vessel on the high seas, starch its p.qi. r-. il ',!,. 1.

be ociasiiin, niid. in ca=e of necessity, seize it. Moreover, certain rules of iii uli.ility

sonielinies loi ,il. sucli as (lassage through certain straits ; someliines unu r.ii, su. h ,1 tin

limit of -t.iy or of victualling in neutral ports- appls' oiils lo \\ar-slii]i-

It is ell ,ir thai interrational law can recjuire certain conditions ot \ . -.Ml- I ll||\. 11

into w.ir-ship~, for tiie piirpos.- of assuring the genuimni -s as well as the i» ,ilit\ ! ;li ir

conversion.

Upon this ipustion siven propositions were laid before the Coiiiiiiissioii 1)\ tii, di li-

gations of <ire.it Britain,- Italy,' .\uslria-lliHigary,* the NetherlaiuU,-' Uussi,i,^ .1 i-.n.'

anil the I'nili il St.itrs of .America.'

rile British |iroposiiion, properly sjH-aking. did not aim so miuli to ti.\ ihr i.n-

ditioiis for the . onvcrsion of Vessels as to give, as its title inilicated. a de!iiiiti,!i el

war-ship and to add to it. as a special category, under the name of ' auxiliar\ \. - < Is '.

merchant slups thing a neutral or enemy flag and effectively aiding the mihl.iix '.im-

of Ihi- lieliigeiellt.

' Actt'i ft (I \umcnts, \-ol. i, p. .wii.
* <Ju()tt-(l in tlu- r»-pt»rt to the Lorniiub.siun, />'../. ]i. 014.
* Dctl.ir.itioii ol Mr Laiumat>tli, .IcUi el iiociinunli, vol. iii, p. ,-45.
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Ti . rharact.r and « opt' of i-- proposiiion wii scparatily cx-itnincl ami liavc lietn

mad' •!>., ^ubji' t o( a ^x•a.l\ r»'TM)rt.' It will surtiM to state luTf that the aim oi the

Bnti i. j.roixiMtion was to a~^imalat.< to tht- military vissfls of a iiav.il forci- all inoKliant

ship^ whet lilt . iiiployod in th. -«rvici- of flii>, iiaval force for ^oiiif piir|K)M-, or piateii

un.l.i lis i.rder^', or strving as irans|)orts for troop>, and tlui-, in any event, evidently

^MVlnK ll'- Inlliger. It hostile a>-,i-t.uu'e, from the ^tandp'Hit ol the c neliiv

Ihi other i>roi)ositions ainw d more .lireitly to Kive pn.iMnn to th. eondilions of

cijiurr-iion."

riie pioi)..sitions pr.s.iited by Italy, tin- Netherlan.K, Ku>Ma, and the I luted States

a^;i,,d in re(|Uiring that the . onunaii.ler of a merchant ship ronverte.l into a w.ir-slup,

simiild h< in the service of tin- Sl..l<' and that the c nw should he a nn'.itary cnw,

111. ileienatitm of the Netherlands added that they must tlv the li.iv.d pendant and

W Mihject to the laws and customs of war; the delegation of Kussia likewis. proposid

that tluv should he regist.r. d in the list of war-sliii)s of th.' htate
;

tlw delegation of

.\ii-.iria-lliiiigary demanded that the conversion Ik.- permanent until th.' end of the war.

I lie delen.itions of (ir.at Britain, Japan, the Netlu rl.mds, and the Tnit-d Stales pro-

jiovd luonover, that it he lai.l .lown as a primiple that conv. rted v.ssils shoul.l be

r,,ui;iii/.ed as war-ships only if their conversion tak.- pla.e in a national port or an

ijL'. iipicil I'ort.

Ihe delineation of Italy admitt.il this same rule, excpt in respect to vr-sels that hid

kit their n ilioual waters before the oiitbr.ak of hostilities.

Ill, del.^Mtion of the I'nited Mexican States de. lared^ Irom the st.irt that it was iii

fa\.nii of the Italian proposition, and adhered to the Austro-Uunf.;.iii.iii proposition

rr.iuinni; that the conversion be pinnaiieiit until the end of the war. liie .Mr.Mcaii

,lrl,-,ition < added that its (iovernment tneant, by its ded. iration, to .ib.uidon the right

ol privateering which it had reserved up to tli.it tim.-,and did not liesiMl. t.. eiili r upon

th. ii.w n.ad of international maritime law, the pn sent leiideiicies of whu ii are -., . karly

vi^ihl. to this Conference.

N.. .lilticulty was raise.l Ix-'fore the Cominissi..|i as to the right o! a !.. lligerein l.i cn-

v.rt iiKTchant ships into war-ships, and our president, in cmlirming this, .1 1
...i that

tliN iiizht might be assimilated to the right ol eng.iging militia to rendorce the 1 ii.l .uniy.-'

.\, to the coii.htions for the e.vorcise of tin- r.ght, without iiuestiomng th, p.."iliility

u Mii|>..-sihility of using neutral waters to eluct conversion, it was considered that the

(111. -tioii whether it was proiXT to limit the places where conversion mi'Jit be eltected

t.) n.itional or occupied ports should first be .liscusseil."

llie arguments in favour of this proposition were supi)orted especiall> by lli,' British

> II. 1,1 See al.so scvcntti .sea-sion of July ID. iwo;, ,lc-claration uf lii> Kxcillciu v l.'.r.l K.-.n .oui

M^Lii ..1 July i4. li).>7. I:i the terms of a ik-Ll.ir.iti.m of his Kxtelleii. y I..>r.l Kciy (tliirl..iitii .-.,.,,,1)11

ol inmmissiDn, September i,S, IQ.17), the Uritish aelegation withdrew its proini-itiun in r.x.ir.l t.. the

.l.ii:'.;ii'iM ..i .in '.luxili.irv vessel'.

sif th.' .m.ilvticil table ilrawn up t<, th.it eltect [Ailis tl doi unuiili. v.il. 111, ]. i
1 ;M, m whuh the

vdri.u- pr.ipuMti-ms .ire siimminzed. with the cXLcption of th.it of tlit United st.ites ..1 .\iiura.i, wl.Kli

u.,.. Niliiiiitted .ilterw.irds,
'

I).-, l.ir.ition of las l':xcellency Mr. Kstev.i, hfth session of the fourth t oinnii-.siuii, JuU u. 141.7.

' IV.l.ir.itien of his lixiellency Mr, listeva, seventh session ol the Fourth coinmi^^um, July ly. iw.J?.

' Dli^rvi- .n ol Ins Uxtellency Mr. Martens, presi.lent. second .-.es.MDn ol hourlh (. ommission,

• u|.Mrv.i'tions of Mr. I-ammasch and of his lixcellency Mr. M.irt.-ns, president, hfth session of

r ..::h I oiuiiii^sion, July 12, i.vo7.
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delegation, who gave the following reasons : conversion on the high seas would li ,ive

neutrals in ignorance of the character of a ship which had left its last port of dtpaiiun

as a merchant ship; the conversion would be an act of sovereignty, which cmiM U-

performed only in places where that s<jvereignty had jurisdiction.'

The delegation of the Netherlands,* declaring that it supported the British propdr-itun,

adiled that the comparison with militia seemed inaccurate, because converted sliip> umiL;

not in reality be intended for fighting, and showed the danger of abuses which coiivi r-i. ;i

on the high sea- would be likely to causi'.

The delegation of Brazil was of the same mind,^ and called attention to the iin
. >-;;y

of avoiding the possibility of allowing privateiring to be resumed in an indin
.

t inn:.

by permitting an arbitrary conversion of merchant ships into war-ships.

While sup|)ortiiig the Austro-Hungarian proposition as to the pennanence of '•iiv, !

sion, the delegation of (Germany,* as well as the delegations of Russia' and Iranu '

maintained, on the contrary, that they could not impose any prohibition again>i ot.-

version on the high seas. In their opinion, it was one of the most firmly estaMi>lkil

principles of maritime law that a State has full authority and sovereignty on tli. lu.;i.

seas ov.r all vessi'ls sidling under its Hag. Conseciuently, if it be true, as the aiulicirs

of the contrary propositions recognize, that conversion is an act of sovereignty tipun

a vessil, it is natural to conclutle that this act can, like others, be jxTformed on tin liigli

seas, A'^ to abust's—the surprise of neutrals, the danger of a return to privateiiini,',—

nothing is easier than to provide against them by ailopting publicity measures am! ai!

other conditions which are proper for the bona fide conversion of the vessel.

Finally, the delegation of Italy' showed how its proposition, which was less ri,t;niir,i>

than the British proposition, aimed to keep better account of the actual status ol \i>Mb

at the Ix'ginning of war. It would seem, the Italian delegation said, that vessel^ wlmh

had left their waters before the outbreak of hostilities might effect their converMnii mi

tile high seas, while nothing prevents those which leave their national waters latir inn.

making their military change before leaving. Furthermore, it was added,* it is ditnnih

to admit that a merchant ship leaving a neutral port, where it enjoyed the priviir-i"

of a merchant ship, might take advantage of this privilege to convert itself latri ii..'^

a war-ship.

.At this stage ami without taking a vote, the question was referred to the coiuniittii

of examination.*

Before the committee of examination the same question concerning the prolnlntioi;

of conversion on the high seas was resumed and discuss«Hl. The arguments alira.ly

presented before the Commission were again developed.'" The question was put lo ,i

vote ; l)ut bifore the vote was taken it was clearly understood that the commiltn hui

no intention of declaring itself upon the existence or non-existence of the rif.;lil "I i on-

J„lv

Spiieli <>t his ICxctlleiuy Lord l<i'»y, July 12, Iy<p7. .1. f, > . ( </,iiiimf«/s, vol iii,

(Ihservationv ol hi-. l^xiclU'mv (•ener.il ili'n lieer I'lmrtiijiacl, liltli session of F( iiirth t .

' Dei lar.it ions ol Admir,
* Decl.ir.ition ol Mr. l.oii

ii»<'7

S|)i!ri h of his l-,.\i clleni \ Mr H.irhosa. ihul.

' Dcilarafion of Colonel Ovt' hinnikow ibid.

' Ohservation of his l-^xi elltm y ("oiiiil lornielli, ilml.

* Observation ol Mr I'usmato, ibiil.

' See hitli session of I'oiirth ( omniission. July M. njn;
" See Adis et i/.ji iim< .;.';, vol 111, Fourth fominisMon, tirst session ol tumniittei

.\unust 3, lyj;.

il Sienel

Ken. Oil
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version on the high soas, but only upon the necessity for laying down rules stipulating

how beUigerents may effect conversion on the high seas. The balloting resulted in an

undecisive vote : seven yoas to nine nays.'

Upon the proposal of various delegations—notably Italy, the Netherlands,'' Sweden,

and Belgium'—the committee, after some hesitation, decided to pass to the next point,

and, laying aside the question of the place of conversion, to discuss the other conditions

aiming to give neutrals guaranties in conformity with the principles sanctioned by the

Declaration of Paris.

Upon the question conceriiinf; the pemianence of conversion during the entire war,

there were likewise divergent views, especially by reason of its conn.-xion with the

question of the place of conversion. The committee decided,* therefore, to leave this

question in statu quo and, as proposed by the delegations of tile XetherlaniU and Sweden,"

to sanction the rules upon which there was agreement, by which the military character

of the converted vessel might be readily determined.

Such were the conditions under which the tlraft herewith was drawn up, the pre-

amble of which indicates its aim and scope. It received a unanimous vote, with six

abstentions.'

Considering ; That several of the high contracting parties desire, in tiipe of war.

to incorporate ves.sels of their merchant marine in their naval fleets
;

That, consequently, it is desirable to define the conditions under which sucii

.onversion may be effected, • so far as the rules in this regard are generally

accepted ;

That, whereas the high contiaaing parties have been unable to come to an agree-

ment on the question whether the conversion (if a merchant ship into a war-ship

may take place upon the high seas, it is und. tood that the question of the place

where such conversion is effected remains outsitie the scope of this agreement and

is in no way affected by the following rules :

Articlk I

.\ merchant ship converted into a war-ship cannot have the rights and duties

accruing to such vessels unless it is placed under thi' direct authority, immediate

1 ontrol, and responsibility of the State whose flag it flies.

The first article lays down the principle which is. so to speak, a corollary of the

Declaration of Paris. Its object is to give every guarantee against a return, more or

Icss disguised, to privateering. Every vessel claiming to be belligerent in character must

b.' placed under the authority, direct control, and responsibility of the State whose flag

it flies.

'

11. ul. I'.idiri; tot imiluliitioii ol luiivitsiuh oii \\\v liigh so.is. tlie nine following; St.itis :
I'nite.l

St, It, .. ,.t Anuru.i. Uel(5iuni. C.rc.it lirit.iin. It.ilv. J.iii.in, Norw.iy, Netlierl.mds. Swi-clen
; : Htiti; ,ii;,iiiisl

l.inii.in\, .\ii>tri.iHnn)!.irv, .Vrgcntine Uepnblu. C iuli-, '"r.mcc, Kussi.t. StTlu.i.

I 'li^crv.ition ut .Mr. v.m Karnfljeck. ninth si-s-.icin of committee of exanun.ition, August JS, Kjo;.

I il,„rvations ut lus li.\ctlloncy Mr. H,unmarsk)ol(l .mil of Ins li.xcellfm y .Mr. van ilcn Houvi-1,

ttnih MS^Kin of committee of examination, .Xiigust v, Ii»<i7.

' Si . tenth session of committee of examination. .Vuniist (o. i'**'?-

' Dl.^irvations of Mr van Karnebeek (ninth session uf committee of i ^ mination. .\usust iS, 1907)

.>n.! Ins Ixiellency .Mr. Hammarsk)olil. tenth session of committee of ex.iii..ii,Uion, .Vusust w, I9"7-

•
I ^Uiinmi; I'niteil States of America (as not havrng .idhcred to tile Declar.ition of Pans. iSjf)),

Hr.izil, I lumirican Republic, hi-uaclor, Haiti, lurkey. See Ades el J 1, iimerii, vol. 111, p. (ji;, Sept. iS,

•»u

!:•

t
',

i

i

:||
i

! Mm.

i i'in



598 GENERAL REPORT OF THE FOURTH COMMISSION

Article 2

Merchant ships converted into war-ships must bear the external marks which

distinguish the war-ships of their nationahty.

Article 2 requires that converted vessels bear the external marks which distinguish

war-ships, that is to say, the naval flag, if that flag is different from the conunercial llag,

and the naval pendant. This is a sort of first publicity measure and guarantee givtn

to neutrals, showing at once the military character of the vessel.

Article 3

The commander must be in the service of the State and duly commissiom i| by

the competent authorities. His name must figure on the list of oflicers of the tiL;liting

fleet.

The object of Article 3 is to assure a bona fide conversion and connexion with the

State.

There had been a question* of requiring the commander to have his comm.mdt r'>

commission with him and to have on board documents proving the regular cdiivi r-ion

of his vessel. It seemed to be more in conformity with practical necessities, ani'. just

as satisfactory, to indicate only the requirement that the commander be in tlif si rvici

of the State and regularly commissioned by the competent authorities, that istu >,;y,

regularly appointed to his rank and command.

Article 4

The crew is subject to military discipline.

Article 5

Every merchant ship converted into a war-ship must observe in its optr.itums

the laws and customs of war.

The object of Articles 4 and 5 is likewise to establish firmly the military ciKiraitir

of the vesst'l and its crew. It is clear that, when the converted vessel beconii-- ,1 ri;il

war-ship, it is subject to the obligations of this class of vessel, which counterbahim . its

rights as a belligerent.

Nevertheless the delegation of the United States of America* declared that it iii.iiii'

reservations on .Article 5, as that article did not seem necessary, and constitute!, m its

opinion, a distinction which would be annoying in the case of certain merchant vi -hIs

bought and regularly commissioned in time of peace as a part of the United States navy.

Article 6

A belligerent who converts a merchant ship into a war-ship must, as -dcii hs

possible, announce such conversion in the list of war-ships.

The aim of .Article 6 is to assure publicity in regard to the conversion.

As has Ix'en seen above, the condition of permanent conversion during the eiitii! w.ir

could not be expressly sanctioned, as the delegation of Austria-Hungary had cidiui :"i

This question appeared to be closely connected with that of the place of coiui ;-;'ii.

' Sre Actrs el documenls, vol. iii. Fourth Commisition, tenth session oi committee ol ex.iiiiir.iM.'n,

August \u. igoy,
' See twellth session oi committee of examination, September 6, lyo/. declaration ol Ailniir.i! ~| nry.

Ibi<l
, p. ivyi.



INVIOLABILITY OF ENEMY PRIVATE PROPERTY AT SEA 599

But it was understood > that in abstaining from adopting any rule in this respect, the

committee by no means intended to countenance the abuses caused by successive con-

versions, which are contrary to the spirit of good faith, with which the draft regulation

is before all other things inspired.

•y.i

II

INVIOLABILITY OF ENEMY PRIVATE PROPERTY AT SEA

The status of enemy private property at sea is the second question which was entrusted

to the Fourth Commission for examination.

In 1899, the adoption of the principle of inviolability was proposed by the delegation

of the United States of America. Its discussion at that time had been set aside, as not

figuring in the programme ; but a vaeu had been adopted ^ to refer it to a succeeding Con-

ference forexamination.

In conformity with this veu, the question was included in the Russian programme ' of

.\pril '), 1906. In the questionnaire* prepared under the direction of our president, it was

expressed in the following form :

Should the practice now in vogue relative to the capture and confiscation of

merchant ships under an enemy flag be continued or abolished ?

There were laid before the Commission by the delegations of the United States of

.\morica,» Austria-Hungary,* Italy,* the Netherlands,' Brazil,' Denmark,' Belgium,^

anil France >» ten propositions, declarations or amendments, to the examination of which

the Commission devoted no less than ten of its sessions," in whole or in part.

In the meantime and during this long discussion, the Commission was happy to com-

mend the declaratio.. is^ule on July 17 by his Excellency Mr. de Villa Urrutia, first delegate

uf Spain, announcing that the Royal Government would henceforth adhere to the Decla-

ratiun of Paris of i85t) in its entirety."

Tlie proposition of the United States of America, contemplating the absolute abolition

of tile right of capture, except in cases of the transportation of contraband or a violation

nf blockade, served as a basis for the exhaustive discussion of the question of inviolability.

It was in these words :

The private propirtv of all citizens of the signatory Powers, with the exception

of contraband of war, shall be exempt from capture or seizure at sea by the armed

ves'-els or military forces of the said Powers. However, this provision in no way

implies the inviolability of vessels which may attempt to enter a part hlockadeil by

tlie naval forces of the above-mentioneil Powers, nor of the cargoes of tlie said vessels.

See tenth session of committee of cx.imin;ition, .Xugust to, 1907.

I'rixh-vtrbauf, pt. i, vp- ti-.l. fifth plenary session. July 5, 1899, ant,-, p -m.

l./fs f( i/iifHmcM's, vol. i, p. xvii.
^

' lliiil., vol. lii, p. 1 i.tl, annext- i.
Injr.i.

/' ^/, p (}22, anil minutes of second session of Commission, June iS, 1907

," >( np (ii'i i-iX, anil minutes of fourth session of Commission, July m, hvd;

/-/.' P '.I'..

'

' Post.p.fnj.
,

,'° ''"',''
lu'

' Um'I., minutes of: seconil session, June 28, 1907: ttiin' session, July

Julv 10 ; sixth session. July 17 ;
7th ses.sion, July 15 ; twelfth session, .\ugust 7.

- ^ee Fourth Commission, sixth session. July 17, 19*^7.

fourth session.
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All the arguments in favour of inviolability were madr with an eloquence and I'^^un]

force which it would be difficult to surpass.

The American delegation' mentioned osjwcially the continuity of the so-tn-v] ,al;

historic doctrine of the United States from Benjamin Franklin to President Rdosivclt,

from the negotiaiion i)f the treaty between the United States and Great Britain in i;S^

and the conclusion of the treaty with Prussia in 1785 to the treaty of 1871 with Italy

the efforts maile concerning the D.'claration of Paris of 185G, the manifestations nf
|

iihli,

or parliamentary opinion in Germany, the example supplied for more than fort\ \i,,r-

by the Italian code for merchant marine, the ' gli auth<.rity of the greatest politic, il y, r-

sonages of England, the opinion of numerous eminent jurists in favour of the frinlrn;

of enemy commerce.

The analogy with the rules prohibiting pill.ige in war on land, the trivial inai !: ,•!

militarj' advantage that the de-triiction ol conunerce gives nowadays, reason> of huiii.iiiity,

the unjusliiiahle disturbance of transactions which are of as much interest to all m utral.-

as to the iH'lligerents themselves, thr necessity of restricting lighting to the oij;,iiii/, /

military forces of the Ix-lligerents and of excluding innocent private parties, the .l,ir.,.i

of provoking a spirit of vengeance ami reprisal, wcrv all set forth in a striking mannn
The impossibility of admitting that w,ir must be prevented or quickly teniiui it.,;

by making it as iKjrrible as possible, the -i^i-'it influeiuv that commerce and the l>ii~iiii --

world would really have in provoking or preventing war, the heavy burden ot ]),i\\,[

expenditures caustMl by the necessity of protecting commerce in case of war- iH'lliiiii:

it may he said, was omitted which might hold the attention.

The delegations of certain countries—notably Brazil,- Norway,' Swedi n,' ,11; i

Austria-Hungary ''—likewise calle.l attention to the continuity of their doctrine and tl,,:r

p ilicv, and expressed an opinion in conformity with the proposition of the United Si.iti?

The delegation of China' likewise supported it without restriction.

The delegation of Germany,' while admitting that it leaned towards the proiii-i!

iuMolability, made the reservation that its adoption of this principle dependii! ii'-i-r.

a preliminary understanding as to the problems arising from contraband of w.ir .11;:

blockade. The delegation of Portugal declared that it supporteil this opinion."

Finally, it is proper to state that among the Powers that declared themselvt > niih

10 adhere to the doctrine of the Uniteil States, a cctain number- notably the Netlu rK'nl^'

Greece,"* and Sweden" "<lid not conceal their doubts a^ to the present possibiiilv ut ,

unanimous agreement.

For reasons smular to those exjiresst'd in the (iernian reservations, the dele.ii.iln n '

:

Russia " remarkid that, in the o])inion of the Inqjerial Government, the que^tinn >';i

;

' Spt'ccli of Ins l-,x( illiruy .Mr. Clio.iti'. June :S, H(<)7, .1.7.- ./ ,1'i iinii-iit-. \<il lii, p|>. ; ; . ,""

ami of Mr. t.'riah Kose, July ;. I'Ci;, ibnl
. p. 70;. 1 he l-'nulish tc.\t nt Mr. eiin.itf'- sp. .

.
Ii •;-

appears in Siott's .Imirimn .IJ-lu sm ^ ,il III, .s. ...h,/ //.njiir I'd, « < .Hf.ri 11, ;• (IJoston, i(;io|. p
' See ^peethes (jf ln^ i-^xi elleiu y Kiiy H,lrl)o^.l, June jS, 1.(117, .iml July ;, 1407.

vol 111. pp 74'!. 7SH ' l)e< laration ol Ins l^.xielleiay Sir ILiteruji t'nnl se-

' l>e< l.iration of Ills l'.\. ellency Mr. ll.imm.ir-.k|olil. lourtli se.---.iun. July ii,

' Dei lar.ition ol In- Mxiellem y Baron von M,iecliio, seeom! -,<-..-.ion, June .!.s

* S|ieeili of his ICxielleney .Mr Foster, fourth session, July i". i<)o7.

' SjH-cch ol Ills l-^x. elleni y lt.iri.>n M.irsch.iU \on Hieberstein, tliiril session, July 5,

' Observation of Ins Mxielleniv Marijuis .le Sov. ral, thinl session. July f. ly 7.

• Declaration of his 1-^xiellenev Mr de Beaufort, third sission. July 5, lyo?
'• Declaration of his I-^xcelleney .Mr Kiio Kan«alx-. third session. Julv 5, lyn?.
" Declaration of his l-^xi ellency .Mr Hammarskjold, fourth session, July 10,

" Declaration of his l-;xeellency Mr. tcharykow, third sessuui, July 5, 11J07.

.1.1, tt ..

Iul\

H(o7.

,
i>»<i7 ;

li),>

July 1,,
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not appear to be ripe pra.;tically, that its solution prfsupposed preliminary understandinf^s

and an experience which had yet to be gained, that in fact all that could be done at present

was to maintain the stclit quo. Moreover, continued the Russian delegation ,« the fear

of disturbances in the commercial market, which war causes, would W- an undeniable

euaranty of peace.
. . r i

'

The impossibility of separating the question of inuiiumly from that of commercial

bl.xkade the interruption of commerce, less cruel than the massacres caused by war,

were the reasons which <lecidc<l the British delegation,* which, nevertheless, dedan d

thit its Government would be ready to consider the conclusion of an agreement con-

templating the abolition of the right of capture, if such an agreement could furtlur the

reduction of armaments.

The \rgentinc Republic » declared itself categorically in favour of the contiuuancr nt

.l.e right of capture. Colombia* declared that, whatever theoretical considerations might

be advanced in favour of the abolition of the right of capture, this right offered an element

ot national <lefence, which, with due regard for its national interests, it coukl not giv.' up.

In the face of thesi' divergent opinions, praiseworthy efforts were made to bring about

the .idoption of measures which would alleviate tlie unju>tihable hard-bips of pre^enl

pr.Ktice. 1

Italy,5 while declaring that it upheld tlie principle, which it had >anctioned in it~

l,iws e.xprcss<-<l the desire, in case this principle could not yet be accepted by the Con-

ference, that int.Tmeiliate measures be presi'nted and discussed before the discussion wa~

Brazil" proposed that in connexion with an agreement upon inviolability, which it

desired to see reached, tlu' Powers should agr.'e to apply to naval warfare and property

at >ea the provisions of Articles 2j, 2.S. 4t., 47, and 53 of the Convention of 1899 respecting

tile laws and customs of war on land.

Belgium ' proposed that, instead of striving for a result which th.re wa> little hope

ot reaching at present, the States should agree to Lessen the hardships of capture. In

substituting for confiscation simple detention or se.iuestration, to set the crews fnc t.i

prohibit the destruction of prizes, and, finally, to adopt a set of rules relative to the naln.

-i belligerents in naval warfare as to enemy private property.*

In the same spirit the Xetheriaiid delegation, after having proposal » that everv

ve>Ml carrv'ing a passport proving that it will not be used as a war-ship be exempt

from rapture, declared that it supported, with th.> resi-rvation of a few moditications, the

prnjeet submitted bv the delegation of Belgium.'"

1-inally, the French delegation," indicating its entire symuatliy with the liberal .spirit

sp<

.>l,.erv,,ti.m of Ins Kxcellemv Mr. Nelhlow. pu-Maent ut tli.- fonleronee, >ee.n..l ,ess„.ii. June ;-.

|i,,l,,Mtion of 1ms KxoelleiKV Sir Kme^t Satow . thinl sesM.m. Julv 5. •>"': "' """
'
'l^-'f' I'O.

ni Sir r.rnest Satow, Mxth sessiim, July 17- "'^'7-
, , ., „ 1 i, , , ,,-

1 1, > l,,r.it.on >( h.s Kxc.lk-nev Mr. l..irret,i, tlur.l session, Inly ;, igw;
;

tourtl. M-.Mon, Jul> ! M,v- ,

.

e.ih of his ICxcellencv Mr Trian.i, iliird session. Jnly :, 1911;-

.l.ir.ition of hi.s ICxeeilenev Count lornielli, seeon.l se^slon, June .:.^. i./i',.

->, ,.riviouslv cite<i speeches of Ins Kxccllency Mr. Kuy M.irbosa

^ -p.eel, of bis I-:xcellency Mr, Beern.iert, fourth session. Julv .0, 1...7 : "1 Ins l-.x.ellenM Mr. van

''''•'iv ll.lum of h,s Kxcellencv Vieo-Aclnura. Roell, fourth sesMon of Fourth Comnnssion July r.,

, ^,
. I" Sec minutes, sixth session, Jul> i,, I'^o,.

s.
, ,., 1, of Mr. Louis Kenault. thir.l session, July 5, iyo;.

II |i!'
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of the proposed doctrine, declared that it was ready to support it if a unanimous agriument

could be reached ; but as such an agreement did not seem possible at present, ami ,,sthc

solution of this question depended upon the solution of other questions no less lU luate,

the French delegation proposed to condition the continuance of the present practin upon

respect for the conditions of modern war as being waged between State and State. This

delegation remarked that , within these limits and from the point of view of law and i <iuity,

the hindrance or interruption of enemy commerce, as a means of paralysing the huMni<<

activity of the enemy, is perfectly justifiable ; that this is a powerful means of cot nion,

and is legitimate so longasit is directed against the resources of the State and not Ai^Mmi

private individuals, and that it may not be a source of gain for individuals. With tin-.

considerations in mind, a double van was propos«Ml with a view to generalizing tin .ilmli-

tion of the old custom of the capturing crews sharing in the prizes, and to makiiii; tl.t

States share in the losses resulting from capture.

Such were the circumstances under which a vote was taken on this important ijui >tujn.

The proposition of the United States of America (inviolability), which was tir-t put

to vote, obtained from the forty-four States represented, 21 yeas, 11 nays, I abst.iitun,

II States not answering on roll-call.*

In the absence of a sufficient numbei of votes to ensure a unanimous agn- niLiit, n

at least an almost general agreement, the Commission took up the Brazilian jirnpi!.

sition (assimilation to land warfare). As the consideration of this proposition n-iiiitil

in an equal division of those voting and a large number of abstentions,* the deleKatinn ui

Brazil withdrew it.'

The Belgian proposition (substitution of sequestration for confiscation), afttr

received a majority when taken under consideration,* could not, upon the ilistii

the articU s, obtain a support which was considered sufficient, and the Koyal di 1

requested its withdrawal.'

In view of the diversity of opinions expressed, and in the hope of inducing all tli( il.lt-

gations to vote for the same measure, the president of the Commission propu>.,l tlut

a lieu be adopted to the effect that henceforth, at the beginning of hostilities, tli< I'liWir-

should declare of their own accord whether and under what conditions they had \<-oili:i

to renounce the right of capture.*

But even on this point objections were raised in various quarters, and this toniiatiiiiH

• (eu was withdrawn.

.As a result the Commission had to pass upon the double 7ceu proposed by tlx I niich

ii'ii .(

i;. it ion

1-1 t

' Minutes sixth session, Jiilv 17, 1907. T hirtv-thrcc States out of the forty-Jour ri|.i

.It the Conference took jut' '" <'i>' ^"tf 1 '"' twentv-onc States that votc<i in favour are
:

1

(With the al)ove-menti(>neil ps.rvationsl, fiiitcil St.ites of America, Austria-HunRary, IJelniinn

Hulnarui China Cuba. Denmark, I-.cna<lor. (Ircece. Haiti, Italv. Norway. .Netherlands, Persia. !(.-

Mam Sweden. Switzerland. Tnrkev ; the eleven States that voted .iKainst are : Colombia, S|Min.

C.reat liritain. Japan. Mexico, MonteneKfo. Taiiama. Portugal. Kussi.i, Salvador; Chile abst 111

' See .tclfs el docununl^, vol 111, minutes of the seventh session of Fourth Commis.su)n. July

Iwenty-hve States took part in the vote Thirteen States votcil for ; twelve States voted a;; .:

' Declaration of his Kxcellencv Kuv Harlxisa (ibid.).
_

' Minutes of seventh session. Julv 10, I'^i?- TwentyeiKht States tcxjk part in t..

twenty-three States voted for ; three States voted ag.iinst ; two States abstained.

' Minutesof seventh session. lulv ly, I9f'7 lliirtv States took part in the vote on ArtiJ.

proposition. Fourteen States v.ited tor ; nine St.ites voted a^.-iinst ; 7 States alistame.!,

declaration of withdrawal of his Kxcellencv Mr. Heernaert (ibul.).

• Speech of his l-txcellency Mr Martens, president (!<!Venth session of Fourth Commission

l.y07).

rni.inv

l!r.ir:i,

ni.inKi,

i-t,

vote

;

1 „i t.i-.t

-. , tk
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delegation (abolition of sharing in the prize, and the State sharing in the losses by capture)

Thi.%««.' in spite of an amendment proposed by the delegation of Austria-Hungary.'

likewise resulted in an indecisive vote and several abstentions.'

Such is the summary of the long discussion of one of the most important questions in

the programme of the Fourth Commission. I have endeavoured to give a faithful account.

I'thout however, taking up too much of your time. I should have liked to W able

better to express the deep impression which, in spite of everything, the fine speeches

which it was our fortune to hear did not fail to make upon each one of us. If it

appears that a continuance of the rresc'nt state of things is to be the result of this delibera-

tion we may be^ pe^rmitted to b<.lieve, as was said by the eminent first delegate .. Belgium.

his Excellency Mr. Beernaert, that a future agreement is not at all impossible.

Ill

DAYS OF GRACE *

IV

CONTRABAND OF WAR

Contraband of war is one of the most delicate questions appearing in the programme

of the Conference* and entrusted to the Fourth Commission for consideration.

In the course of recent wars it has been possible to perceive what serious difliculties

have been caused bv the lack of definite and precise rules as to the kind of articles that

are liable to seizure by beUigerents. the duty of belligerents to make known in advance

what they intend to seize, the conditions neces>;iry for the legitimate seizure of contra-

ban.l articles, and the measures which may be taken to prove infringement of the pro-

mulgated prohibitions. If neutral commerce has grounds for demanding better guarantees

for its security, the question, on the other hand, affects the vital interests ot seme count rus

ana still other countries consider that it involves an essential element of the mean> of

coercion at their disposal for national defence.

The questionnaire sets forth the three following <iuestions« as the basis of delilxTation :

What is the foundation of the right of belligerent Powers to prohibit commerce

in articles constituting contraband of war f
., , ,;„!,, 5

Within what bounds, in law and in fact, can belligerents exercise this right
^

W ithin what bounds, in law and in fact, must this right be respected by neutrals .

'

M„'ute.?'.l;elfth session, August 7. .0.7. The nr.i part of Xhv nru
1^]^)^'^':;^';:^::,

,lH- l,>«s of tlu- various countries, the abolition ol the riMl.t to share 111 prues ''^ '^ ^''^l "^,^^;^» ^ ,',

n-,. t, ti,c following vote: thirty-four States took part in the vote; ''''''•^^''

\^'f'"„;; Xced ni t e
s,,.us .ottd asains't ; fourteen States abstained. 1 he second part, tending '' '"" "

X^Jo^,,^' , ^^
van,.,,, legislations the principle of the State's sharm^ m losses

^y'^''\''"!'\>'^'''X'"',^^^^^^^
V. t. ih,rty.four States took part in the vote ; seven States voted for ;

thirteen State> .oted a^amst .

Iniirt, i-n States abstained.
' li.r the iKirtion ot the report coverinfi this subject sec ,i«(( p. v";.-. ,.„„„„,, ...,1 -. „ ,,)•
i(u,-Man'progranuneof April .,, .Q<.6, section .,.

paragraph
5 ''''' V/. Mr X Ilav am ''^t<^'

.« ,,lM, circular of the Government of the I'nited States of America, signed b> Mr. John Hay and .lateo

Oitol'<'r 21, 1904 {ante, p. iHo).
' Sec Acid et documents, vol. iii, p. 1 1 _!3
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lf^

Hi

Five propositions wen- laid befori- the Commission upon tliis subjivjt. Tlu y wvr

prcs<"nt<(l by the (lt'li'f,'Htions of Gri-at Britain.' Germany.' France.' Brazil,' and th.

United Statts of .Xmcrica

The British proposition, submitted at the first session of the Commission, (ciiit. ii;.

plated p\irely and simply the abolition of contraband of war.

The German proposition maintained the right to prohibit trade in articles iiiti nl, 1

exclusively for use in w.ir (absolute contraband), as well as in such articles as nii(;ht h.

used in war and were intendeil for enemy forces (conditional contraband). It riMiinr.
i

the double comiition of preliminary notification and of loading on board a vesstl ' liiiiii!

directlv ' for an enemy port or a port occupied by the enemy, or for an arme<l lunv n;

the enemy. In reg.ird to conditional contraband, if the shipment were addressed tn th.,

enemy, to a military <oiitractor, to a fortified place or position of support, therr wi.m!!

!> .ibsiilutr proumptioii that it was intended for i-nemy forces. Contraband, wh.itivr

its ch.iractiT, w.is liahle to coiitiscation. together with confiscation of the vesxl, it th.

contrabaii.l artid.s formed more tlian half of the cargo. Finally, the proposition lik' wi-.

contempl.ited the capture of ves>els transporting effective military forces.

Tile object of the iMencli proposition was to regulate the i)resent practice, witii ,i \i v.

to avoiding imcertainty and sudden changes, which are so detrimental to comiiui. .-, ,-

well as arbitrariness on the part of Ix'lligerents. The proposition stated that the in;.

fact that a state of war is known to exist establishes as a clear right the princijile ni pr.

iiibition, inckuling contis< ation. of articles intended for the enemy country, wliji li ,ir

exclusively and manifestly suitable for war, and specified a limited list of the citcijor.. 3

under which these artielescould be classified. The project proposed, as a second pniuifilv,

that free trade in all other goods be presumed to e.xist, since, at first sight, there >i enn ;

to Ix! no nason to hold that this would constitute a violation of the duties of neutral-

Finally, as e.xjx'rience shows that many articles, apparently perfectly hannle--, bu:

impossible to specify in advance, may be utilized in war, the French proposition aihiuiti ;

the right to prohibit trade in them, provided there were a preliminary notification and pr :

in each case that they are intended for enemy forces, thus making them liable {<> or.-

fiscation and, in case of doubt, to simple pre-emption.

Till- Brazilian proposition, inspired by the resolutions adopted by the Institute ::

Intem.itional Law in iSi)*).* recognized only absolute contraband, enumerating its 1;. n.r.;l

categories and rejecting the idea of conditional and accidental contraband. By exi
.
ptw i.

it reserved to the belligerent a pre-emption in resp<"ct to certain articles (provision-, .cai

raw cotton, clothing). It admitted that the destination not only of the vcs.sd but v;

the merchandise was to be taken into consideration.

Finally, the proposition of the United States of .Xmeric aimed to define .ib-nlut'.

contraband and conditional contraband, with the requirement of preliminary notiii. it: :;

of its prohibition.

The deliberations of the Commission' bore upon the general <juestion of the abohtiu:!

or continuance of contraband of war.'

' r.nt.
J..

i.:2. ' r^t. !• • -t. ' /).(.
i> '.J4. ' /'-'.

I'
-

' Hes: lull •«.•:( till hi^titutf 't lntir...,iional I.am [Svw York. lyi(>). p, i -'y

* Sff .iili i il J'li Hm,nti, vol. 111. fii,'luh. ninth, ami tenth sessions of Fourth Commission, Jul'. -4

and 31, lyo;.
' Remark ol his li.\( ellem y Mr. Martens, president, ninth session, July 26. 1907. and tcntli 0—

of Fourth C"ommis;ion, July ji, lytj;.
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The British ileloRation.' dt-volopinK the r^.as<)n^ tor its proposition, laid sfxi i.il stn ss

the f.ict that the proliibition of tontrabaml would ill acrord with mo<krn < oiiditioiis

In former times, it was pointtMl out, thf days of sailing V(s,.U. v<iyanes with intcr-

•aiati stops wire frequent, and artiel if r.intraband witc chiitU' .irtiel it abscjlute

raband. Thi- destination <>f thi- v. —.1 w.i-
jtit

\nn and hostil

ht of s

irallv lurtirirnt to show the destina-

rli,ira( tcr of tin- ^'ood As the toiiii.ij,'!- was rolativi-lv sniidl, excrcisf

he rig i h w, sv. rile prohibition of c oiurabaiid wasitiec tive

th.' liscoveries ot Si

rr the name ot

t;ii me na ^;reatl\' ini n-.

resillt

till luiniber o! ar'iiles now ini hided

At
I

dition.il itraband. In eirder to m.iki tin- pruliibition ^>i any
iivu-i

u-. , It would have to be sii extended a- to make tie Declaration ot I'aris a de.id letter.

Moreover, steam navication, with luinnrou- intenuediate ..toji- ha- -iven rist to sin^;ular

iimplii atimis, a^i.iinst whieli the theory oi , untinuou-- vovaue iseiideavournif; to struggli-

iiid, on til.' other hand, thanks to the pnmre— nude in transimrtation on land, then is

,,n easv way for contraband to ev.ide the prohibition, rinally, the t;reat tunnatie. the

vjri.tv ot the cargo, the nece,s,irv i.mior.iiue of the capt.iin in regard to the nature of

th- parkages earned, ever\thini; tends to m.ike ,i search ditticult. almost always to make

•he prohibition of no avail, and in all ca-e- to eau^e to neutral commerce inconvenienc.

-

,.ut of all proiHirtion to the legitimate interest of the Ix-Uigerent.

(.)ii the other hand, the delegations of (lemiany.- France.' Kussi.i,-' the United States

;t .Vmi-nca.' and Turkev ' declared themselves in favour of the continuance of the idea

1 omtrabaiid. Thev reminded the Commissicin that the right ot the Ix-lligerent to pro-

iubit till- transportation of appliam es of war by the enemy was founded on the principle

..t le-itimate defence, and that the right of control and <if seizure was grounded upon the

t,Kt that a neutral State is not responsible for the tra<le of its citizens. Ihe reasons,

based upon the transformation that has taken place in commerce and maritime navig.i-

tiun, It was added, seem to l)e rather exaggerated. The right to search vcsm-Is loaded

with provisions or coal in bulk, for example, does not present either difficulties or unless

truiible to innocent commerce. By giving entire freedom to the trade in appliances of

war. would not commerce be given by that very fact an interest in contininng hostilitii'S .

I-it pioixr to aid and atxt such a source of protit ? Finally, would there not fx- a certain

iiiiitradiction between the atwlition of contraband and the theory, els. where advanced,'

•diat treats as war-ships, with all the cons.quences resultmg therefrom, vessels tlyi.ig any

tl.m which are engaged in transportation for enemy forces? If the present uncertaint\-

;)r<s.nts some disadvantages, is not abolition somewhat too radical a remedy, capable

of giving nse to more senous difficulties ? Moreover, the delegation of Germany pointi i!

>'Ut by removing, as it propose-s. the systiiu of continuous voyage. iiiterlereiKe with com-

i-.vri' Would Ix' limited so far as possible.

,ir..l JuK I,s;..,vl1u's of his Exrt'lleniy I.nnl Ke.iv Julv Z4. 1

;;: ;
; s;4 ss,i

sj.,.,., hf-(il Mr Kru-aeanil ot his Kx^elUiK y H.iron M.irsLh.iU v.m Hirer-
s';. 1 ,_h ot Mr I.ouis Ktn.iiilt. ninth session ol lummission. Julv i'K i -'

"

Kiiu.irkoi his ICxcellcntv Mr. Tch.irvkow ninth ..ession. Julv 2'\ Ir -

Kim.irk ut Kc.ir-.Vilmiral SptTrv. Julv .:", i -• 7 .
et in- Ex.ell..-no Mr

J...
J-, , .stS,,

III' l.ir.itiun of his Lx^ellencv Kechid Bey (ninth se-.sion. Jii!> ::'• I i""

f. iir m! hmiting as much as pos-sihle articles to In- conskltTeil as imtr.il' mil

l:.iHnti-h .roposition relative to a ilehnitiun ui ,mu;i in ;<...(/ w.is

•it. 11 of 111- Kxcellcncv Lonl Keuv, thirteenth -e-ion m Ccuinus-ion. sejilenilier 13. Ikc;

t 111

Ilic! .])• '-,. ss,
.

.iti . Julv u. Id 7.

U- ilfi l.irint' him-cUvh

iitiTuarils \Mtiiilr.i\vn

i

I Y

i

ill'
1 I

i J
1

1
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1
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1
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The delegations of the Argentine Republic.' of Portugal,' of Switzerland* an I n|

Belgium,* luiving in view the chniinution »( the eviUof war, declared thcnisilves in l,iv(,iir

of the British proposition. The Norwegian .lelegation' hkewise supported it, aLliui;

that the freedom of neutral commerce could have no inthi.'nce upon the duration nl li"s-

tihties, since, as a matter of fact, the belligerents alone w.re master> of the sitii.iii(,n,

that the irresponsil)ility of a neutral State ilid not interfere with the freedom of i.ii\,it,

parties; that, finally, according to the English declarations, the theory of an .nixilnr.

vess«>l was not in conflict with the abolition of lontraband. Hut, in default of tin- r.rli. il

solution, in ca>e it should b.' considered pn matuiv. the Royal delegation expre.-.,! il„

wish .•ither that a regulation be passed putting an end to tli.' present uncertaiiiti. - a-

to conditional contraband and continuous voyage, or, at anv rate, that the quoli..,, W

reserved for a futuri' agreement.

The delegations of .\ustriaHungary * and of Sweden' were likewise favoiii.d,!,
,

n,

principle, to the abolition of contraband, but nevertlujc-^ d.cl.ired that they wen ir.wv

to support any projects that were most advantageous to freedom of commerce.

Ot the s-inie mind, the del.gatiim of Brazil" .xplaineil how, in its opinion, liu- pru-

hibition of contraband, by pr. venting a belligerent from obtaining provisions from tli.'

markets ot the world, made it necessary for States cnstantly to maintain ruhiou- ,,mi.i-

ment~ and <iippli. - of provisions, and was thus one ot the causes of the excessive in. r. i-.

of militarv . xiM'iiditures in time of pe.ice. The delegation of the Republic a,M..| iliil.

as a mall, r of sound logic the abolition of contraband w.is hnked with the .iliohiKm

of th.> right of capture ; that, whether neutral or emmv, private property ami c on.inrto

should be removed from the troubles of war; that, hnally. the Brazilian pn-i'-ilh r.

to r.'gulate contr.iband wa- prexiited only hiXMi- of tlif slight chance of havinu ,
..nir.i-

band absolutilv abolished.

rin.iliv. thr d.lrgati.iii of Cliih' » P"'""'' ""' '"•" •'• •'"> ••"'' '' ^^'"' l"""!" ' '" "'

opinion, to abolish conditional contr.iband. not only for the [.urpose of giving; -i. lUr

security to (ommerce but ,ilso of .ivoidiiig numerous dithculties caused by it. I lir t.liiK.n.

.lelegation sp.. died in this re-pect the cise of nitrate of soda, d.issilu'd up to the yu m ii;

tim.' as contraband, eighty i« r cent, ! which, at least, is us, d in agriculture.

Such wnr til.' circumst.iiues under which a ballot was t.iken upon th. ,iIh.Iiii,.!i i

contraband '"

Out of 55 States which voted, the British proposition obtained JO votes; 5 ^Mt'^

voted .vg.unst it
; 4 States ah-tained from voting.

,1 f

I..irrtt.i.

itiiul^ '!

hi

nnitli -I'sMcin, July iO,

s"\'tTal. ibiii
Di-i l.ir.itii.n •'< I', . (Wiellrn. v Mr
1). . l.ir.itiDii of Ills l-'\n'l oiKV M.i

l», . I.ir.iti(in ol Mr. M,i\ II'iIkt iI

I).-. l.ir.itKin of Ins ICxri-Uini v Mr, v..n ilrn Hiuvd. tintli se

Si>f(i.lnil Ills i;.\ccllcncv Ml H.iKcnii. niiitli .sessmn, July

igu

S,H
ui. pIV, l.iration of his l-lxc cl'li-n. v It.iron miii .Mucchio. ^fc ,)</,> tl a^uumcitu. vol.

' Di-tl.ir.ition (if Ins Kx. .Ucm v Mr il.immar.skjulil. nintli session, July iO, lyo;

• Siicfili of Ins i:xvi-llfn<_v Mr Ku-- IS.irlii.^a, nintli session, July 2(>. 1907.

• Sne.'tli of his ICxcellcncv Mr ('..rlo, Conrli.i, tentli session. July 31. 1907
'• See tenth ~e,Mon, Julv il. l<'>7 l..(i>it' I'r: .Xrgcntino Kepulilu

,
.Xustria-HunK.irv. !>

Brazil BulRiiri.i, t'lnlc. Chiiia. Culw. Denmark. Dominican l<<•publK^ Spam (ileilar.ition ol <. ..u„

Mortera eleventh .ession. August 2. ig..?). Croat lirit.un, Uroi-cc, iMly, Mexuo, Norway. 1
..:

Netherlands I'.ru Persia, fortuijal. Salvuilor. Serbia. Siam. Swcihn, Switzcrlaml
,

i loi.
.

•Germany. I'nite.l Stales of America. Franco, Montenegro. Kussia .
ahsluining : Jap.iii. I

Koumama, turkey.

:;;ulll.

ii.ima.

i M;it
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After this volf upon the general principli-. tin- qm ,11011 was p (errcil to the comMiittt.f

of I'xaminatiDn ' ami Kiviii dvit to a «,(h'ci,i1 suIx oniinnti'i:' for

llic sulKotnniiltcc. in viiw of tlu' fact that a uiianiimms viitf

till' Con .ussion.tiiin

of ciinira

U'avoureil to Iwul a basis f'>r a j^i'ni'ral a^'rcimint upon 'lie rtj^iilation

lid ii'l be obtained

n 'III

In tl

bantl.'

tirst pi

iTtain num
!iiin

loinpc

ICC, it lonsidiTid what artiili^ sliouM constitute absfiluti- contraband,

bcr of 1 atc^^orifs of articles were decided iipon is admitting ol ,iuli cla^si-

and their di-tinctive

if all kinds. ,uid their di iiiictive

'
; (i) arms of all kinds, including arm-, for spotnuK purjn

ment parts ; (.•) projcctili s. clMrRcs, and i irtndge

iiinpoiient parts

,

linib<'i

1.5) I"
owderr. anil 1 xple sped llv prep.ired for u^e in war

; (4) ^in

d forge: id tl K ir ilistinctivi
mniiitiiigs. linirxT t)i)Xes, limbers, military wagon>, U

puiient parts; (5) clothing am! eciuipment of a .listmrtively nulitary chai.icter
; (()) all

kiiil^of harness of a distinctiv.ly military charaiter ; (7) sadille. draft, and pack animals

5Uit,ible for us<> in war
; (8) articles of camp diuipment and their distinctive component

part-: (9) armour pl.ites; (lo) w,ir>hi|)s, in<luding boats, and tlnir distinctive idni-

pon.iit p.irtM)! such a n.iture that they c :-i be ti^d only on a war-visscl
; (u) imple-

ments and .ipparatus designed exdusiv.ly tor the manufactiin of munitions of war, for

the iiMiiiit.icture or n pair <if arms, or w.ir inateri.il for use on land or sea.

Ihe consideration ol the other <iue-tionslike\\iM' gave rise to a hrst exchange ot views.

The drjeg.ition of the 1,'nited State of Amerk.i dedareil * that it was willing, in oiijunc-

ti.iii Willi the Hrili-li delegation, to abolish rel.ilive (()ntr,d)an I, as intimatt .1 in it- lir-t

prnp i.-itioii. Lack of time .md the complicitioii of interests involvi'd did not .i Iniit of

thi' ( l.ihur.itiun at present of a tcM .idopted l)\- .ill.

It was the opini.m that these wi re qiiesth.ii- which, 111 the sincere di'sire lor regula-

ti.';i- tli.it would be s.itisfactory to all. inii-t be submittid to the interested (ioM riinieiits

Inr liiihi-r consideration, and the subcomnuttei' is pleaseil to hope that this deli' ate

milt. r.. in then be made the subjei t of a dehnitiv.' agreement.

!, M;i

ON BLOCK ADK

Til' nuostions raised by blockade did not appear expres:.lyin the Kus-ian programme

ni ,\|uil ;, 190O ; biK, as the stud\- of this ijuotion belongs to the study of llie ' ,-pe< l.il

"jMi'ioi,, ,,f maritime w.irf.ue ' contemplated by this programme,' tlu' (jii>-!^tf nmtirr of

th. loiirih Commission had mentioned it in the form of the two following (iue-lioii>: "

L it necessarv to modify the terms of the Declaration of I'. iris of 1850" as to

111- k.ide in time of war r

I It desirable to determine, in the convention to be concluded, th uiuvers,ill\'

n lionized consequences of the breaking of ,in effective block.ide -

' !; ill .; U, of his l.\i elli-iKV .Mr. M.irttii^, iire-ilent. tiiitli M•^slOIl of ( oniim^^itin, Ju.. ,i inn;,

i<- 111 ak of Ins l';\i i-llcnrv l.onl lU\x\
,
president, lir^t m'^^-h -i ol siibi omnuHee. .\uf;u~t 12. 11,07.

si' ,ii>Mui sessiiiti of sulKommittee, .\uKii>t 1; i.>i>7

' 111 'r.ir.Uion of Kf.ir-.\ilmir.il Spcrrv. See Ail,- ,t il\iimenti. vol. im, I'mirtli i iinir.u^ui.i. tliini

,'-!.!! '[ siil)i ominittee. .Au^just ii !i.)o7

U :--i in |)iuKr.inime ol April j. 1 />>(i, section \. p.ir.iar.iph 1. .liK.
, p 1 -i.

I : ^ ./ it uityne>it^, vol m, p 11;:
111 I lir.ition of I'.irisof .\pni 1(1. is;6 :

'
. , I4I In iir.ler to he liinilini;, I.I.h k.ul. s mii^t l>c elleitive

;

t!ir. ' t , ^.lv, tilov must be maiiitaincil bv a tor.e i,.ili ,uiiiuent t . pnM 111 .i. e- to tin- t.Tnt,.r> nt

ti.- •\-.'

'lit'

1
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Thcrf wiTo laiil t)f(orc tlif Commission a proposition siibmiltiil li\ the <lrlfj;,iii,iii ,1

Italy, ';in<l four .inunilmcntsprestiiti'il by thf delegations ol tin l'nite<l Statt-s of Ani' n.., '

Brazil,' (ireat Hntain,' and the N''tficrlands.»

The object of the Itahun pro|)v>sition was to s|H,-cify the conditions undir wIihIi ,,

blockade must be (ffativc. declared and made kn i\>.n, acconliiif,' to ilu- rulo of tin l.m

)f nations, \n order to Ix- obligatory. On this point it laid down the prim iple of ,1 ,\ ,|, n.

of notifying tlie blockaded place, .is well as neutral (iovernments. In default or m .,,.,

of ignorance of thi> notihcation. a ship approaching the blockaded placi- shouM v.^w,
a special notihcition. The projiosition established, moreijvi r, a sy>iem accor.lii, tn

which a vessel could not Ih' seized on a< count of violation of the bl(M kade ex(i],i ulnj,

it was attempting to pass through the lines of the blockading fi>rce.

The Royal delegation suppiirted its p'-oposition by pointing out' that the detiiii!; >.

of blockade given by the Declaration of I'aris of 1.S5O, while it contained the -rrin .1

future solutions, left room for numerous \incertailities as to its practical .ijiplii iin n,

that it seemed wise to clear up these doubts l)y completing the dehnitioii o| hi.., kj :.

and by specifying the manner of its notihcation as well as wliat constituted ,1 vic,|,,ii, n

The aim of the proposition was to conhne blockade to its rightful bounds bv prii. , ul.

the work of 1850 and by establishing e(juit able conditions in (onftjrmity with theexiKi 1

of war and the interests of commerLc.

The amendments presented by Brazil and the Netherlands accepted the primiphs .|

till' Italian proposition. The Brazilian amendment * .unied to liave the geogr.ii imai

limits of blockade specihed
; to lay down the rule that within those limits the etti . !i\.

ness of a blo<kadi' could n<it be questioned ; to establisli the iirinciple that vessels uln. h

had put to sea seven days after notification to the country from which they had s.ukj

would be presumed to know of the blockade ; and, finally, to assure a notilicatH'ii ui

changes in the blockade. The Netherland ami lulment » conhned its. to sfatuiK tli.it

only the question 01 effective blockade in war should be considered, and not so. ,,11, !

pacific blockade.

The amendments submitteil liy the United States of A:, rica and (ireat lirit;iiii,

without disputing the material portions of the Italian projiosition as to the detiiiiti.r.

of blockade and the notification thereof, aimed, on the contrary, with respect to its vin-

laiion, to put into force the svstem of ;)ermitting the seizure of every vessel sailing tn\\.inl<

a blockaded place, as well as of a vessel attempting to force its way through the hue il

blockade itself.

In the Commission the principles s;mctioned by the Itahan propositi<m obtaui.l, iii

.idilition to the above-mentioned support of Brazil and the Netherlantls, the supixri 1

:

("iprmany,* -Austria-Hungary.' (Ireece," Turkey,* and the Argentine Republic," it Uwx

'I

.' t?

c.

JuK

I'UMt

Spiicli of his lixtilU'iu V Ciiiilii rusinatii, St-c Aita it d'Hiinunts. \u\ m, j, s,s-.
Sjjtcdi 111 Ills I'^xcellinLV Kiiy l).irlK;s,i, lii vriitli sessidii iil ( (immission, .\u(;iist i, i'<"7
Ktmarks <it his i;x« elU-iu y Mr i\v H<-.iiiliirt (ibid ) ;:k1 oI Litutinant-l iiloiicl vaiiOonit (iIm i

l'ttlar.ition ol his Kxcillemv H.iruii Marsihall von Hiilnrstcin. tinth scssKin (if Idiirth ( niiniii

U. i<("7

1 >t.t l.ii.itum <)I his KxiflleiiiA' Haron \(ni ,Ma< i hio (ibid ).

|ii( l.ir.itiiin ol ,Mr Strtit, tfnth sessi.m nt I onitnission. Jiilv ti, lyi.;
ICxtipt kir cirtain modilicatiuiis in the wdrdniK. lonlurnialih in this ris|ntt tu tin- llnlii
ion; ilieiaratiiin ol his ICxcelhncy .Milnnitil I'asha. elevintli session ol lommisMon, An

'• Unl.iration of his iCxcillencv Mr. I.arret.i (ibi.l
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rdiiiK ti) the obstrvations <il thi- Gicfk nml
refoKniw;*! by the Italian ilrlffj-iti'in. arcon

I)ut<h ileleRatiiins ami in innformitv likiwiw with the tixt of tlic (|urstu)n itscll us

slatcil in the questionnairf, that the pr<)|x>5ilii)n i iinnrneil only blix kadr in tune of war, thus

cxclmlinR, in tlie opinion of the Dutch deU'Katioi'. hloikaili of neutral territory.

The hrst sulx onuni»ion of tlie Tliinl Commission, i liarKed with tlie i|uestion of sub-

mirine mines, expressol through its presithnt » the opinion that it was propr to iiulmie

in ihe ilisfussion of liliKkade the ipieNtion whether the mere um of these destruetive

<nKines was sutfi<i<'nt to constitute an ctteitive blinkade. It apjHjared, in effett, that

this (|iiestion could !« con^nlereil jointly by the two Commissions. It was dicided '' to

I ntriisi it to the two conimittees of examination for dis' us-ion, in case they should prejiare

.1 draft Convention.

Such were the circiim-tances mider whit h the Italian ;
: ind it:, various

amin>lnieiits were t)roiij;ht Ixfori' your ((immittee of e.xair iH'

.\l the hrst delilw ration the British dele(;,iti< i ' ern(

hitwcen the systems lon^' follow.-d in the matt^T "I bloik

till one liand, and by Annlo-Ameru .in practice, on the
'

the (|uestion of blockade \va- not s|)ecih' ally in< lud.d i

the abs< no- of instrui tioiis and the lack of time in wh

which would 1k' acci pLible to the interested (iovcriir

a matter (jroposed that diMUs>ion of this <lue>tioii .

,ll,IH

.1,1 '
1 r I'l

lli.onii- •'

nee

on

in

III itei

li A

i)f tl le rommittee to pass upui

it IiiKt|Milled.

It was not in the jio'

traiiMiiit tliispropo>ition,expressinK the wish ihat.in case of jn '.
' t.,

studv by the Governments mi(ilit, in the near future, bring a. 'nd

was demanded by the intirests of commerce and the jKace of tlie world.

lUl only

\1 .ustive

Inchw

i 1 ,
'II

I
'

VI

DESTRUCTION 01 NEUTRAL PRIZES

The (iiiestion of the destruction of neutral prizes in ( asc lA force majeun.v:\\K\\ fipures

in till' Russian iirofiranime of April .5, 1 ijoti,* was entrusted by the Conference to the Fourth

C'linmission for examination.

With a view to pving direction to the arguments and to facilitating the work,' our

jir, ^ideiit inserted the following questions' in his ^;((S/i(;««ai>f :

Is the destruction of merchant s!;ii)s, sailing under a neutral flag and engaged

III tlie transjxirtation of trooj)s or contraband of war in time ol war, prohibited by
l.iw or by international practice ?

Is till' destruction of all neutral prizes by reason of/ercc majcutc illicit according

to laws at present in force and the practice of naval warfare .'

I I

' Kim.irkof his ICxccllini v Mr. llaKoriiiv (iliul ).

' Kt marks ol tlitir i;xifllemies Count Tornulli, Sir ICrncst Satuw. anil Mr Martins, prisiuint,

iltAtmli session t>i Kourtli Coniniissum.
Diiiaration of Ins Il.xicllcni v Sir ICrntst Salow , liflli srssuni i>( lumniiltii i.i t \aniinatiun, AuKU.st

I' i';"7. Aitts it tl'U umttit^. voi III, p (>')s

' Kvissian proKrammi; o( .\pril ,<, iyo'>, section 3, paragraph ;, diil,
. \>. if>«.

Kcmarks ol tiis ICxcclUni y Mr Martins, prisidint, twtlltli session ol Commission , August 7, HAi?-
' I. (< s (7 J", iimin/s, vol. lii, p. 1133.

••'" R r

liii!
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Four propositions were presontcd—by the delegations of Great Britain. Russia, tin-

United States of America, and Japan.* The Commission discussed the pritmplc

involved in them and referred them to tlie committee of examination under tlie followuiL;

conditions

:

The Russian delegation^ proposed to lay down a^ a principle that the destnutinn 1

1

a prize should be prohibited, except in case its preservation might prejudice the r,.tk{\

of the capturing vessel or the success of its operations. The right of destruction >liuul 1

be o.\ircised by the captor only with the greatest reserve; he should look out Ic.i tin

safety of the persons on board, preserve the ship's papt.TS, and miglit possibly be rniniiiJ

to pay daniatjes.

In tlic Conunissidii, the Imperial delegation' laid stress lipecially on the fait tin:

in its i>pinii)n, a vessel wliiili violates neutrality would not longer have a right to thi-

bonelits of neutral status ; that the very fact of the capture, under conditions rc(o-ni/. 1

as jiistilyiiig its validity, would cause title to the property to pass to the captor. \\l

would thus tx.'conie free to destroy it as his own property ; that in any case tlie > .ijiiuiL

should be submitted to a prize court and mi^'lit give rise to an indemnity. For iiiiiii.ir\

or practic.il reasons, it wa> .elded, it might he impossible for the captor to prcM r\i tin

prize and convoy it to a place of -i.ifety. Under -iucli conditions it would be tir,i.(>ii

indeed to set tlie prize free, ,ind an absolute prohibition to destroy it would |)iace eminlr:' -

w'li.ii li.ive port^ (inlv nil tiinr home coast invler an unjustifiable haiidica)).

Th'- L5riti-!i prnposition * and the proposition (jf the United States of Anicrii ,i,-' . i:

the lonir.iry. .liiiu'c! at an alisolute proliibition to destroy the prizt: and the oMi^.iiimh

to Sit 11 tnr, it it Were loiiiid impossible to convoy it U'loie a prize court.

Ihi' ilrli-i^.itioii of (ireat Britain, in support' of its i)roposition, took tlie staiiij'iiii,!

of till' priMiit law, whii li it subinittr.l ..s not luthoriziiif,' destruction. Keplviii.L; i- '].<

argiiiiiriit .iliiive iiirntioned, b.i^'d on the differeiire in the geographical situaii-n ^i;

S*.itr>, it .i.ldrd th.it if such geograpliic.il situation did indeed pnvent a State Iroiii rx^ r-

ci-.ing elfectively tiir right of seizure with respn t to neutral vessels carrying cunliih.ir.:

or niiiiiiiig .1 block,ide, it must nevrrtlieless le,i\e them free.

rill' Coimni-.>ioii w.is uii.iiiiiiiously of the opinion th.i* it was in no u.iv iiii niiil" :,:

u|iii:i it to iiue-tigate wh.it the present l.iw was, but only what law it should prnlimltMlr

th.it it w.i- not 1 :illeil ii])iin to iliseiiss lure (/(' /,;,'(• liilii. but i/(' li'i^c ferLinhi ; and n i' ".-

nized * the 1,1 t th.it there was ,i connexiim between the i[nesti<)n of the de>ii-ui iinn .ii

prizes .md the inie.,iion of the free aeiess of prizes to neutral ports, which li.id l>n ii -ili-

inittil to the lliiid Coiiiiiiis>ion lor study; and that, in eonsequence, there sluuM i"

a joint study of the .|iie>tioiis by the two coinniitti es of e.x.imin.ition.'

Ill \-our eoiiiniittee of examination the Kus-.ian system of the right oi ile>tr!> ]; i;

and the .\nL;lo-.\nierii an -v^tem of the prohibition ol destruction were t.ikeii i;(i ,i:: i

'

I l;i> 1,1 ~I |'Oii"i.,Uiiin. I'O'^i nti'l li\ till- Iniprii.il i '..iviriimiiU .im .in .inuniliiiein !e l!ir I'.iei

jiD^itmn, w.i-^ \\ It hi li.iwn ill tlir .nininittei ul i\.iinin,iIion, .Xiiyu^t i\, 1707 (see .f:/^^ t ,i . \

vol III ;. . ,1 i, ilii l.tr.iti'iii 'il ills l!\i lileiii \- Ml iMulziikh.
' / : \< _•-

' Spt'ri li 111 l DJiine! ( »v ti lillllukii^v , .\iil;iisI 7, li;i)7 \ , it ^ i I d<'i li»u nt\ , \i)\ 111, p s,,s

• / ./ ]. •.
-

^ Sper. h ol lii^ l'.\i 1-lleiii \ Sii i'.rni->t >;itov\ , t u ill th session of ( uiniai.s.siiMi, .\tii;ust 7. i ,'7
• l<iin.irl<s .,1 I, Is |.\, elliiii V ( (Mint lorn. Ill (ihi.l I

Id in.irks ol Ills l\. elli 111 \Mr M.irliii |,risi.lent (ibul,).
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developed.' The delegation of Gciinanv ' declared that it was entirely of the point of

view of the delegation of Russia.

The Italian delegation ' stated the connexion which existed, in its opinion, between

this question and that of the right of prizes to enter neutral ports, contemplated by

.\rticle230f the draft regulations upon the access of belligerent vessels to neutral ports

anil their stay therein, wliich was elaborated by the committc! of examination of the

Third Commission.

Pursuant to this last point of view, a meeting of the two committees of examination

took place.* In the first place a ballot was taken on the iirinciple of tlie free access of

prizes to neutral ports, established by the said Article 23. This ballot resulted in 9 votes

tor and i votes against the principle, with h abstentions. A ballot was th.en taken on

the .\nglo-.\merican proposition (prohibition of the destniction of i)rizes), resulting in

a vote of II for and 4 against the proposition, with 1 abstentions; and, finally, a ballot

\v,i5 taken on the Russian proposition (right to destroy) resulting in 6 votes for and 4 votes

.i;.;.iin>t the proposition, with 7 abstentions.

Such was the result of these deliberations, wliich may be summed up, it would seem,

,1- follows : The free accessof belligerent prizes to neutral ports received a slight majority;

thr prohibition of the rii;ht to destroy, more or less depemiont for the mo t part on such

free access, received a slightly greater majority ; and, finally, the right to destroy, under

any condition, also received a slight majority and a number of abstentions. Under these

circunistances it seemed to be difiicult to reach an ai;reenieiit at the present time.

' ,i

\V
\ %

VII

LAWS AND CrsroMS Ol' NAV.M. WAKIAUK

\\ lirii the work wa> i!i>trilnited diirini; the course ot the -<(ond iileii.irv M'^>ioli of the

C"iiii iriue, till' I'lPiirth Comini-.>ioii wa^ charged, as a liiial task, witii an investigation as

til
'

V, li.it provision^ n-l.itive to war on land would be likewi>e applicahh' to naval warfare '.

Ihe qui'itionnaitt- elalior^ited bv our president, lii> Ivxnlleiiev -Mr, Marteiw, to s.rve

;i^ J b.i^is for the discussion-, ol the saiil Coniiiii^sioii, stated the question in the ((illowini»

W't's: ' Within what limits are the provisions of the Convention of i^i^f) relative to the

l.iu - ,"' 1 customs of war on laud applicable to the operation^ of naval warf.ire .•'

A- will he recalled, the Commission, in its twelfth s.-ssinn. referred thi-. iiuestimi,

uiiji.iii |.reliiiiiiiarv disc Ussion, to the eominillie ol i-xainiiiation for i;iVe^li,L;,itioii, wlm h

"I, .111. I, re, following the order of the qnc^Uonnairc, took it up hist.

In iirder to obt.iin a basis for the discussions wliirli iiii.i;lit arise, the coininati e eoii-

'I'li'l It desirable to nave ,1 report iiuiih' upon the ni.itter,^

-'I m .^miprirt of the Kn^^i.iii iiru(K)-.itioii, tin- ..|u'ei li ii( ( 'iiinv.uuler lielir, .\ML;vi^t J.4, \ >>-;
; in

1; , '1' iji tlif .\iii;lii-.\iiu-ru.ui iiToiio^itiiiii>, llir rnii.irk.s nt \\\- i;.\i t lliiii % Sir llrnist S.itow, .\u-.4u-i -'4

in ~i jtimluT 4, I J117, .i> will .1.. iiiii.irk^ ol i;eiiir.il i. 11 h.iM^, \\\ ilie n.uiir ul llu' iU'li-:;.itiiiii nt
t'l i iiiUil St.ites ul .\nu-rn .1, S.-|itcininT I) ii)i;- I :,.,t I lunr.!. \.,\ lu, p;' n," !,; ini;. i.'4s.

1 1'
'

1. ir.it lulls ol .Mr. Kru-Ki'. iii;litli >esMipii mI i iiiiuiutlec, .\iii;u>i J.i. i'(ii;
; nnii!i ^cssioii. .\lll;ll^t -'s

;

i|>\. Tiili ~i'^,iun, SeptemlxT 4 . tliirtiinili ^e--r.iiiii, Scpti-mlur i ,
.111 1 ilir ilu, niiinu^ piuni .1 111 lOiiii i. 4 ;,

I'
. p Ul,.', U((0, lul.S. I114.S, I I

-
1

Ki Mi.irki uf liis 1-.XI elleiii \' t uunt 1 onitiili .mil liis ICmlIKiii \' Mr. iuNiii.it', « iLjiith -.e>.--iuii oi
'-ii" "11 .\llj;iist J4. 11(117 : [Until -esslull, .\ll|;ilst .:s,

' ' liiiirtrelUll scsMun ul rullinuttee, Srpti-llll'er III, 1.(17.

>' piiit ilr.iwii lip liy .Mr. v.in K.irm-bcek. /> -r. p '..s.

Kr J

I ;

I "iv V.

.-H

i l.h

''
1
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As this report was placed oi the programme of its twelfth session, the committi i w,i.

unanimously "f the opinion that at that late hour there was not sufficient time U> In j^in

and satisfactorily to carry through so vast a work. The report had laid stress esp. . i.illv

upon the fact that the adaptation of the Convention of 1899 to naval warfare would 11, n,.

sitatc not only changes in the wording and form, but also miKlifications in the m.itiir

itself, requiring profound study, for which the committee was not prepared. Indud th,

regulations to b«^ elaborated would have to take account of certain complicated vitu.i.

tions arising from war on land as well as from naval warfare. Moreover, the (lurqinn

arose as to whether or not the different draft regulations concerning the crew ot 1m nn

merchant ships captured by a Ix-lligerent should enter into these regulations, as w, II ,,-

those concerning coastal tishing boats and vessels that have been classified with ilinu

those concerning the status of enemy merchant ships at the outbreak of hosJiliiicv il

concerning the conversion of merchant ships into war-ships, &c. In short, the conmiinn
although fully recognizing the usefulness of the work demanded, considered tlKit it «,,-

obliged to renounce it and leave it for a future Conference to take up carefully.

However, it was recognized in committee that tln' provisions of the regul.itu n- ^i

iSoo were inspired by principles which do not ajjply to war on land alone. .\s ,ip;»,ir-

from the preamble of the Convention to which these regulations were annexed, its .nrh.r-

were moved by a desire to diminish the evils of war as much as jiossible anil td s.umv

the ever-increasing requirements of civilization and humanity. Indeed, the coinniiit.^

state<l that these principles, as a general thing, were equally applicable to naval u.trf.m
:

an<l it was of the opinion that, pending the framiiu of special regulations, it woiilil b.

advisable to request the Governments to follow these principles, in so f.ir .is pos.iM,

if (xcasion should arise.

I'nder these circumstance;- the committee decided to present the following .,/h '.-

the Commission :

The Commission reipiests the Conference to be g(K)d enough to express tli, , ,,i

that it would like the Powers to apply to naval warfare, so far as ikissiM, th,

principles of the Convention of lf<<)<) relative to war on land, jK-nding the framwii: 1

sp<vi.il regulations.

It is, in its opinion, desirable that the elalx)ration of s(>ccial regul.itKHis liin;W

figure 111 the programme of the next Conference.

1 his -, a'ti was adopted un.miniouslv.

VIII

I'ROTKt ITON OF I'OSIAI. (OKRKSPONDKNCE AT SKA

|!"

<R i:\VS 01 ENEMY MER( HANT SHIPS ( APTUREI) BY A BEI.LI(.i:KiM

\

EXEMPTION I ROM ( APIlki: Ol (O.VSTAI. ITSHIN(, Ho.\ IS .\N1) ( I i: ! \IN

ornEK \ksm:i.s i.n iimi; of war'

' 1or till pciitmii- c,| tin- n j«,rt I oMiiiii- tliisr suhjiit -, sti' />•/, |.|> i; ; i'\ ,

"

;l S :



CONVERSION OF MERCHANT SHIPS INTO WAR-SHIPS •-'13

ANNEX I»
PROPOSITION OF THK RUSSIAN DIXEciATION

Definitiim "/ the term ' War-ship
'

Every vessel commandeil by a naval officer in at tivc ser\'ice and bavinn a rrew Kovernid

bv the military ctxle is considered a war-ship. The vessi-1 must, by order of its Govern-

ment, fly the man-of-war flat;, and a^ soon as this order is issued the ves^el is considered

as registered in the list of the war-ships of its country.

ANNEX 22
I'KOI'OSIIION OK im. riAI.IAN l)i;i.K(;.VUON

Conversion of Menhant Ships into War-ships

.\ merchant ship may not b«- converted into a war-sliip unless it i> placed under the

cnmmanil of a naval offuer of its State and unless it has a crew f^ovemed by all the rules

f Tiilitar\' discipline.

^Vvsels that Irave the territorial water.-, of their country after the outbreak of hostilities

r.a not change their character eithir on tin- hif,'h seas or in the territorial waters of

ir^ither State.

ANNEX H'
rKOPOSllION OF THF NKTHFKI.ANI) I)FI.F;(..\HON

Con-n-rsion of Merchant Ships into War-ships

I It is i>ermissible to convert a mi-rchant >hip in the M-rvice of the State into a war-

ship.

.'. ( onverted V' <sels must !>• commanded by a naval ofHcer anil their crews inu>t

b- uhollv or part' ilv militarv.

;. .\ convert i ship mu>t'fly at its gaff and at its masthead the man-of-war flag and

till'
i><

nnant or flat; of its commander.
4. In time of war. conversion may be effect. -d only in a national port ; the (onverted

V(S-el must there bt- provided with a commis^^ion furiiishi'd by the com[xtent authorit\-

of rh.' (iovemment whos<' flag it flii-^.

S The commander of a convert, d ve^M-l niu~t re^ix-. t the laws an.l customs ot w.ir

at -.1.

.. .Ml vessels claiming to be war-hip-, whi. li do not comply with the alu.ve-mentioiu d

C'ln ;.;iuns, shall be treate.l a- pirate ship-.

k

H..

m

ANNEX 4»

PROPOSFriON OF THF; JAPANESE DELEGATION

Coniersion of Merchant Ships into War-ships

\ n • nhant ship may not be convene. 1 int.. a war-ship e.xcept in tlu' national ports

"r •. Miri.rial waters of the State to win. h the merchant -hip in .|ue-tion Ix'longs, or in

th' i«<r.- ..r territorial waters occupied by it- naval or military forces.

' .Ic/ii (7 J i<m<-n.'-. Vol ui, p. 1 1 i;, .iHiit'Jt

' Iblll . p, II !'.. .IBM. < 4
' Ilnd . ann.x< ;.

*
I! Ill . ,I»IK -t-
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ANNEX ->>

PROPOSITION OJ- THK DELEGATION OF Till: UNITED STATES

Conversion of Merchant Shipa into War-ships

t !,

if

A war-ship must b*- commanded by a regularly commissioned officer, and nirwi li;i\v

a crew under military law and discipline.

In time of war no merchant ship shall be converted into a war-ship unless it i- . .in..

man<led by a regularly commissioned officer and has a crew under militarv j.iu .m.l

discipline, and nr) conversion of this kind may be eftected except in the territi/n il u.itir-

of the State owning the vcsmI or in the territorial waters over which it has effei liv( i .nir, ]

through its military f<irces.

.WNKX <i-

i)i;iTNrrn)N (W the tekm aixii.i.\kv vissii. •

luptirl t> ilw ('(ininiissiiii! ^

Ou jtme 28 last, the Hriti>h delegation pn-^cnti-d to the (ninmi-sion ,1 ]ii(.).'~iiin-.

r.l.iting to the detinitiori of the term ' \\,ir-<tiin ', wliirh w.is n [Hirled in aiiiuxe .' •>! !!,-

|inicrecliiig> of the h'durth Coniniissidn.

'l]n> l>^opl)^ition is thus wunled ;

I hen- are iwo cl.i»es nt w.ir->lii|i> :

.\. l-"igliiing ships

:

F> .\u.\ili.irv Ve-sel-..

.\. Thr term 'fighting ship' shall include .dl ve>s. I> thing ,1 nriiLini/^ I I],,.

uliii li arc armed at thr expense of the St.i'r lur the imrpusi- nf attacking llir 1 ii. ir.\

,

and 'he officers and en \v ot which .ire dulv authorizi-.l for this purjwise by thi' (i.wrr.
mint (! winch they belong. It sh.dl not he l.iwhil fm ,1 \-e'-scl to as>um<' this , ha,,, '.r

ixcp; liifiire it> departure fmin a nalKnial port, nnr in reliiii|iii-li it lAwpi ,,!•.:

il> rrluin til .1 national port.

H, Ihe term 'auxiliary vessel ' >hall im hidr all inililary ships, whttli.i h- J::

gereiit nr neutral, which are used for the transpnrtation of sailors, : '.iniiiciii-. 1^: u.i!

niel. pnivisiiins, water, nr any other kind of nax.d supplies, nr which ,irr .! -:^n. .

lor ni.ikmg repairs, nr rharged with the carryiiu; of di^]),itr|iis <ir the tiMii-nn-i.;-,

Ill mfnrniatKin, it th<- s.ii.l vessels are dlillgid to c ,irr\' nut the -.nling or.!. r~ ;;n,i;

till in. either ilirectl\- nr imliiii tl\', bv a belligen nt ll<et. The iletinitinn ..li .

i hk..
«!-< im hide ,ill \'ev-ris Used fnr the ir.in^pnrt.itinn nt niilit,ir\- tinnp^,

.\l llir ^eN-imi nf ]ul\ Ii( List, there \\a^ ,1 cert.lill .iHMuilt nf 1 niifii>inn .1- I" iIh .
-i^

and r.\, t mi'.uiini: ni ihis prn|)nNitinn.

Did the prn|Ni-itinn ri .dl\- cniiccrn the c niniixinn nf nuTchanl ships into w.n -l^y-

Wniild It iini 1)1- liriiii In inn>ider il ill • niinexinii with . nnn.ib.iiid • W.i- ;• ,. i;.a

(lurstinii, M|i,ir.ili- and ih~tinrt, mni 1 rniii:.' the m c^'iiiiinn ni ,c iiii.im lrL;,il ^1,1': «;!.

re^pert tn pnv.ilr \(—-rl-. i iiiiiiv nr neutr.il. jiut iiitn M-rvice b\- iniht.irv Inn , , -

>iicli wirr the 1 in uiii^t.ini 1 s midi r wlm h, iipmi the iniliati\-. nl lu^ i;\i .11, n, \ 1 . in:'

Tnrniilli, ymi lOUNiitute.l ,1 -.null . niiiinillr.' .niiipnscd, with \-.iin liur.,iu, .! • !. '•

-

g.ltr- nf thr I'nWiT^ ihal ll,ld pnsciilri I prnpn-lt 1. .11^ re-in rtilli; tile rnli\i-r^lnn nl I: ^.C
'

I. !: t I ,1.. lllUt llt^ \u\ lll.p I 1 ;,,.<»,'!), », ;,

- 1!m!,|i si,.', I-.,nitli ( .riimnsxh.Ti ,ihh, n in i .ijlith ~i~..ii,ii, |nl\ j.i i...,-

I la., riji.irl 1^ I'r.^.iitnl m tin- ii.iin.- nl .. . oniinitti ! nl i x.iimii.iinai u la. h » ,i~ . i.i:; . :.

l-..\.
.
Hi n. \ C'imiil ImiiHlli, jiriMildit. las ix. . Ueni v .Mr M.irtnis I'li-sLlrni .,1 tl.i l'..iii i i; i .

las I \i
.

II. TU V l.i.r.l I<iM\ (i.riMt Hrit.iiie. Ki'.ir .\.lmir,il >iij;il ((a rui.iiu ., l<i-..r A.hiiir.il ''i . :;
'

Sl.it. s, K. .ir A.lliai.il ll.i\,a. Slain..nan, i l|,i|>.iii.. C.i.l.uii l;.hr lKn-.si.it. I.i, ni, n.mt ^ m .

l.ui'l-.
, M\ 1 Ii 'ti;..i-frl, .... Ml. .1 \ .it tli. I 'llir til 1 ..| II III I --i..! I. 1 |..irt.

:

(.,1



CONVERSION OF MERCHANT SHIPS INTO WAR-SHIPS 615

ships into war-ships. You requcstt-il this committee to define the meaning and tiie scoix"

of tlie said paragraph B of the British proposition.

The (ommittee met yestcnhiy mornint;. July 2,i, and has been piease<l to charf,'e your

secretary to lay briefly ix-fore you tlie result of its deliberatiims.

The British proposition, as presented, includes in its prcambli', as you have seen, in

the single expression ' war-ships ', two classes, fiKhting ships and auxiliary- vessels.

His Excellency Lord Reay declared at the very start that he withdrew this preamble.

As a result, there is no longer occasion to present, as a class of war-ships, the vessels

referred to by the British proposition under the nrmie of auxiliar\' vessels.

The proposition is therefure foiuvl to include at prrsim twn cl<arly ihstiiu t pni-

vwons :

, , ,
.

I

I. A provision relative to the detinitioii of ' tighting sliip>
,

tli.it i> to s.iy. tin- mn-
illii.ins that a w:ir-sliip must fulfil in order to ( njoy this diar.K terizatii>n i\<m tlir -t.iiid-

imiiit of inlernatiiiiKil law.

Ill this res|)ect .in<! in nph' X'> .1 niiiark in.ide bv ( nimt rdrnielli, the hdiiourabl.'

Hriti-li dele-ate \-erv l)!aiiily decl.iivd that iiotiiiti^ w,is furlhir frutii the mind of his

tidVrniinent than t<') propose a te.Nt which iniglit brills; up the lli(iu;;ht o|' ,1 di>L;iii-i d

n- . -tablisliiiicnt nf the old right «.f priv.iircriii^.

l-'urtherniiire, this first paragr.iph did ii"t ii.ivr to !>< ixaiiiiiK'd b\' tlie 1 iiiiiinitl< e.

l! Mciiied iKiturally to retjuire diM ii-siun in mnn, xion witli tln' i>riii)o>itii'n- iire^-eiiteM

nil tlie same subject by the otlier dele;4atiiin~.

J. .A prnvisioii coiitaining a detnutiMn I'l wli.i! the Hiin^li drK::aii(in pnipi.-es tn

( ,ill
' alixili.(r\' vesM'ls '.

(ill this point his KxcelKncy Lord Kr.iy expl.niird tlie jioini of view o| ],<-. ,1. le-,i-

iiMii, wliiili Is |o .issimilale to the mili!ar\- vessi 1~ of ,1 n.iv.d foi. .
. uiili res],,, 1 to the

tn.iimeiit to which they are exiii>-ed, merchant -h;p-, uluilur ( iii|'|i'\e,l in tin -1 r\ i.

.

el this llrri for any purpose or pined under its order-, or ser\iii^ to transport troop-

ill ,iii\- wa\ . thus ]iliinlv rendering ho-tilc a-sj-t.nu • to the tieet.

Ill order to define the scope of the proiio-ilioii the nieiiihiis o| th. oiiiinitti
.

e\i>i,iiii. d

ill turn the conseiiuenics which it secnied to ciiiA' 111 its tr.iiii.

llo-tili charactiT recogni/eil witli respect to ve-i K cirrMiig nuinition-, lu. 1. pio-

vMoiis. Ac., it w.is remarked, is notliiiii; else than tin -uf tioii of ih. id' .1 ol i •nlr.ih.iiid

in .liip.ireiit coiitradicliim to the propo-al. made b\ i.i. .it Bruaiii. to .diolisli ihi- i<!e.i.

( ..;iU.ih,aid destined for a n.ival i<<Vf would thus b- hit sei/.able .iiid, .is w,- .n. .dioiit

tM -i .
, imdi r more rigorous conditions th.m before- wliile the -aiiie kind ol Ir.iiispi'rtation

tn .11 eiieniv port woulil be l.iwful.

( III die other hand, in the pre-ent -tate ol l.iu , ,1 met, ii.nit -iiip ,i( roinp.inviii- .1 l!. I

1- -iliipi\ expo-ed to the > onUlloii l.iw tre.itnu lit li.it 1- ' -.i\'. < .iptlire ,ilid the i. .luiir-

ir.. lit ot a (ontimiing decision bv .1 pri/e loiiri.

Milfction of the said wssel to the -aiiie tre.itnieiii .1- tin niiiit.ir\ \es-ei- •! this

li. . 1 Would authorize not <inlv capture witliout .in\ nidiei.d jiri/e deei-ion. but ..i-o ih.

elllpl. Milellt of ,lil me, III- o| destruction 111 Use IxtWein IllllllarV |oi, e-

1 n 111 this excliaii,i,'e of observ.itioii- ,iiid th. I \pl. Illation- m\'. n h\ in- IX. mL i"\

l.or ; K, ,,\-, It follows th.it the nie.ining ,ind si op, .! the Hnii-li propo-itf.n 111. !\ l» •
I

.0 i-!lnu-
:

I'loj^rl'v siKakmg. till- is not a .|iiestion ol > ^ ntr.ilMiid iioi nt hup h.iiit -hip- >
on-

\. rt. I into w.ir-ships. tint is to -,iy, mobilized. It 1- not , oinniei, e with 1 belliL;. p 11' ih.ii

l-i- :• lie.! to. but the i.u t ol ,1 xes-el's beili;: 111 I lie -er\ieeoi t hi- l>ellii;ri, in 111 aii\ .i|Milty

v>!..i!. ver, .1- .1 m.igazine -hip. niMir ship. i)ro\i-ion. file!, 01 Miiinitioi! -li:p. l'erli.:p- tiie

d.ip !i;,i\ he in b.dlast, a(idmpan\inu tin tleet for sin li .aid -11. 1: .1 • oiitiim, ncv

III -e \-e>si|s, in the course of'tlieir seiAi. e 111 lieli.ill .i| l!h Ih Ih^er. nt
.

vvoiild, ,1.
.
ord-

li.- '- the Hritish proposition, be subje. ted to the -.ni.e toiitiieiii .1- the niihi.iiA \essels

"! : h. lllLlerellt. with .ill the . on-eilUelue- o| hiel ,llli-t].iu u h I. i, 1 e-llll llleivtroni.

\ '.on ,1- their ser\ice h,i- terniiii.il.il, the\ woul.i .1- oi, I" nm!. r tlie juris.lidion

f :..!: .'1 l.iw.

r ::t^

»;<
li

i 'J



6i5 INVIOLABILITY OF ENEMY PRIVATE PROPERTY AT SEA

The expression ' auxiliary vessel ', often used to designate mobilizable or niol)ilj/,,|

vessels, which are destined to exercise the rights of Ixlligerents. may here cause <iin-

fusion. Such confusion, as may be seen, must b»' avoided.
Is it profHT, as our president, Mr. Martens, has pointed out, to recognize tlii-> n, w

class of v.s,s«ls, standing, in a way, Ix-tween belligerent military ships and private vcns, K
Is there (Hcasion to impose the pro|x>stil treatment upon them ?

Should a ilistinction Ix- made between a vessel sailing in company with a fleet, a \i >;.
1

sailing alone under the orders of the said fleet, and a vessel transporting troops
The committee of examination was not asked to pass upon this question. Ii hi-

endeavoured, as it was charged, to define the question, which is for you to tlecide.

^i'

i» ii'

'

• 8 )h

• }\

I

B. When the

sity of requisitioi

mentioneii ("onv.

ANNEX 7'

I'ROPOSinON OF TUK URAZII.IAN DELKG.MION

Inviolability of littcmv Private Property at Sea

With the aim of assimilating the status of private propiTty at .sea in naval w.irl ir.

to that of private projxrty on land, the delegation of Brazil proposes, in the .v. n' ,,:

the American propositions not being approved :

I. That the words ' apart from cases governed by maritime law ' be strui k ..iit >!

Article 3j of the Convention of July .'9, l>S()o, with resiiect to the laws and cust(>ni> 1.1 un
on land.

1. That the following provision be added :

.\. Articles 2.{. '1st paragraph, 28, 4b, and 47 of the alx)v.-nientioned C'diivenlM!
apply likewis*' to w at sea.

tain of a vessel or of a Ix-lligerent fleet tiiuls himself under tlie ii. . . >.

in the contingency provided for by Article 2,J, letter t', of the alwv. •

-that is to say, in case it is i;< 'ssary to destroy or to sei/.r tlir-i

imperative exigencies of war— .m enemy's ship, its cargo nr ,iiiv

uisition shall be evidenced by the requisitioner by means of mc i[>i~

! the vessel that has been seized or whose giMxIs have bien x i/nl,

-sible, in order to ensure the right of the interested parties to jii-t

>plies to neutral giHxls. which may Ix' on lx)ard enemv mm li.m:

ned.

essel of the war fleet, who has decided to re()uisition. is nMi..:..!

arest
;

ts, theothcers and crew r)f the seized vessel, with -iilti. in!'

the r try to which they Ix'long.

IKui I I ION OF THK NinHFRLANI) I >i;i.K(;,VHON

Invi .hility of Knemy Pn: ate Properlv at Sea

Tlie i|elet,Mti(pn iif the Netherlands is in favour of anv proposition that e^l 1!

the prin. iple of inviolal)ihtv of private pro|Hrty at sea.

In order that th.- ix^sdiility of converting men hant ships into auxiliary ' nii-
time of war ma\- not tx- an e.\( use for not accepting this prin( ipje. the delegalmn -

;

the following,' ()n>position l^r the consul. T.ition of the Commission :

gCKxls on ac
[X)rtion ther

given to thi

with all the

'til

coniix'nsatio

( This

shitis "II*

Th.

rei

:

tm 0'

to land He of •

funtis ; the.-

ANNEX ^

A men h.int -hip may not be ( a|)tiin-d by a belligerent p.irtv nienly tor
ttiat It is sailing under th<- enemv flag, if it has a passjx.rt t,'iv<n by the 1

authorit\ of its 1 ountry. which pass[«)rt dec lan-s that the v.s>el will not Ix'

info .1 war-ship nor used as snrh ilurintr ihe entin' war.

: n!

.-tld s (( JiJlMmOI/%, vol 111, p 1 141, .IHHi t(' II.

Il)t<l.,
i>.

114.*, annexe 12.
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WNEX 9'

DFXLAKAIIOS OF THt DANISH OELEf.AlIOX

Initolahility 0/ Enemy Private Property at Sea

The Danish 'iovcmmtnt. dtsiroui of doint; itiihan- toward thi- ilivi-lopmcnt of intt-r-

national law. whirh aims to dimini-'h. in ^o far a^ p'.s-,ibl<-, tht- vvtrities of naval war-

fif 1- ready to rerot;niz.- the pnnnpli- of tfif inuolability of pnvate property at -'d,

;! thi- principle (an obtam the approval of thr (^onf-rence. But if the time ha-, not vrt

ume fur the realization bv (ommon atjreement, of thi> humanitarian idi-a, th'- Danish

Irlr-.Mtion i- willinti to . ciilab<jrati- in th>- adoption of measures tt-nding to limit the ini.on-

v.-nit-nres caiiM;d by praitue^ that hav>- hitherto U-.-n followeil.

ANNEX 10^

f'ROt'OSniON OF THE iU-LLlAN Ul.LEi.A [ loN

Rights r.j Belligerents .-.iV/i reaped In Enemy Prr ute Properly in \'a:al U arfare

ArtIi IK I

Plnemv men hant >hi[>^ a> r th.- en»mv f\ds. mav not \>-

anil '11

! the war.

Th- lollovvlni;

famed by a f).-liiirer.-nr . \. •pr ..n ^ Mn.lition tli.i' th«-v N- returned at th.

Art t' 1.1, 2

vi •-.-.. l~ mav ni it b»- ^.-iZ'- tain-''

Bark-^ that ar'-

itrh •! n-h

\' i'i-iv<'iv in ' M -tal n-hin.' a.- w. 11 J, their t;<-ar m'!

K U"- •N> lu-iv.-iv

:t-r a.- hospital -hu-. to th-- pro

r ~. len'iM purpo~- il)i.-i t. bv n-a^on "f th' ir

f :ii.- Hatrii'- Conv.ntiMn of July 2 ,. r^',

.\Rn. i.t .J

-K pr tvs-- erhal -t mn^'
.An i;p bv the • nmman'i
.-iv.'n ti' the c aptain "•

'./n- a? w.-Il .1- all inv.ntnry .if -h.- -hip- pap<-r-,

;. . r 't th' iijturin^ \>--'l ( ..pi. - "t tht-x- .]o< urn--

tne -.-i"'! \.--.' hi- r'pp -'-nt.itiv.

li iptain an.

.\RTi< r h 4

th.- m. mb.-r- ..f th.- -.X'V, ..f -<:iZ'-d .-n.-mv -i.ij- .r.' liU.'.. ! a- -o"n .1-

.;rr.-tan.:f> permit.
to -.•rv.,- at;ain-t tn. tptunn.-y are s<-t tree up<>n their iir.>ni:~

; .i.-i ho-tllities la.st.

- 'riAvrnment ..f whi.di th.-\' an- . itiz.n- 'T .-abj.-. r- must n.'t requir-

tK-lh,

'•m anv s,mce that itrarv t" rri'-'.r pl.-'iijed w-

ARTI' LK

it tak.-- . h. :-n.-rr.\ v. .1 ,'-....!- uhi-h h. ha.

:,- is [iermitt.-

m-'.V.-d til a ;

-'•-rr. tmminer

to d.estrov th.- -.-ize.! \'. -M-1 u . ir. 'im-r.ii i.i n.it a Iniit ol

it detent!.. r., ..r It ippi li "t ..n

•ti.tt it.- in ?u. i\ r\i.:

•'! prop<irti-in t-. tlu

be s'll.t.

.\RTI. l.f,

niiti-.n 'iiit tti'-v ' .mn. •>\ .'!(». r< al

ir- .tn •f th.-ir up-K'-'p, a- '^.-li a-! {K-i -hable

i !

. t ; inn^, J .4.



6i8 INVIOLABILITY OF ENEMY PRIVATE PROPERTY AT SEA

Article 7
The capturing belliporcnt has tin- ripht to usi- and ronvprt such seized vessN 1- h,

behoves he can make use of in war operations.
He has hkewisc the rifiht to use the seized goods for mihtan*' purposes.

Article S

Ransoming ol enemy ships is prohibited.

.\rtu LE 9
I'pon the tennin.ition of hostilities the e.ijituring Stati' must return to then ..«!„ r

tile vessels and ( argtX's which it has ditained.
It ma>-.'ffeit this restitution .it tlie place where the ships and their cargiH-s happen r.. l.

It is not i)blii,'e<l to pay any imlemnity tor the depriv.ition resiiltinK from the -. 1/ a.,
nor fur the ileierioration whii h may have occurred while in custo<ly, unle>> (.lu-,! 1-,

gross rarrlessne-is on its part.

AKTIi 1,1. 10

The captiiriiii; St.ite iini-,t reinihiii>e the owner for the value of such vesscK en , ,,,-,»-

as cannot, tlirouv'h its own ad. or through the act u\ it-, agent, be returneil, .1- w, 11 ,,- ';,.

amounts redizeil from tli.' >ale of ve-.ek and of g<M)(i> whii h it wa> inipo>sil)le t. pn -, rv.

.\KM(I.l II

I 111 e.xiTUtiwii of the oblig.itioii- provided by tin- lnreiidini,' .irlic Ir may be (iiirii-;i.!
!'\' tile belllt;erent .md by virlllr of the triMt\ ui peace, to till' St.ite to wllK li ill, -,.,',,1

\i—-el- .iiid raryoo belong.

.\KIIi 1 1: IJ

rill tiin-going provisiiiiw dn nut iiindlfy iti ,im\- ir-pK t the rights wliirh 111, !\ 1. lr;i,-

to liellip. rents by virtue of the rules coiKeriuiig bloik.ide or roiitr.ibaiid of war
riiev -h.ill ,,(it be ,ip])lic.ible to enemy sliiii- tli,it form a p.irt ol au.\ih.u\- ||, . 1- i.-

I" ihnsr ill, It ll,l\-.' t.lkl II p.llt Ml the 1 in..t jli t ll-.

WM.X II '

l'K(ilM.-\l 111 mi M I HI IvL.Wh |)1:I.1;g.\I |()^

;. ;.'', }:',pc-:t /, lliuniy I'ri.a!, I'r f.r!\ ni Sii:\i! W'arjtirc

!'\! "I ': Hi p. IAN I'K I'lKM. .\MIMiMhNlv

AK!!. !

Kn.tr.-. •:,. f. !. iir ',
, -. w sin n h n «im y

O i N.i t> . -'jj-i-i |)|.. --ti. inv riiit; • <\ «tMt. '.

I i> nti ill i .oie .l !,\ X~». | i M ' i X .Old ill t,lined b\ hiiii until

i:id 1 f 111,- u..,-.

Ill, IM,:,

it i Htn. »;' \ ..]

J .\HI1. LI ! 1/

( Ilk, .iniiinl, ,1 Aiurli ', ,

j,i,.].,.-iliiiii.i

.\l<lu 1 I 1 h

l.ik. .11111 nil. ,1 .\i!i, 1, ; .,1 li,, r„

|'r..|ii -lllnll 1

?• • -XlllK'X I , I.'I
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Text of the Bel'-ian PRopo>Af. Amendments

d Article i c

The txlligfrLTit has a right of p' t-" niption

on thf enemy K(mj<1-. >. ized wij, the ships,

if ht wishes to Use thebe ^(xjfis (or military

purp<>^e> Other ^eizeil eHemv f;i )( ((1> may
Im- -.1.1 'T il' talti' .1 until tt.e end of tlir War.

ARTI'IE j

I'hr (olldwinL; ve-~, K ni.iv ii"t )» -eized

: .i. t.iined :

I, B.irks that an- . ni,Mi,'ed .x..lu-i\.ly

r.astal tishin;.'. a-- w.ll a- their -. .ir ,tnd

Mr eatrh nf h~h.

; \'.ss.U u^ed ex. lu-iv'K- t'.r -. I. nriti.'

;r;i,,„< ,,r ^ubjiit, \>y r-.i-'ii ..i th. ir

- t..-le

Ha«'ll. fnnVentl'ill "I ,]'•'

h.ir i':t.r a- h..spiral -la]

ARfKlh .;

A rr\\-%-ierhal. statint; tl

ntorv ..i theA ,. ,i: an inve p.p. r-

Ir.iwn up hv th. ( ..minau'liii.- . tth-r . i

iptunnt; ve~si 1. C"pi. > <•( th. -e .l... u-

- ir.- uiven tn the lapt.iin "t the ..-i/, .1

t.. 1:us repr<~.nt iTiv.

f"- ':M

[]. .-apt.!

Article 4

ind the meml.ers ..t tl

:i'i\ enemy ships are lan.h

P* milt.

rir y are set free upon their promi-e r

I ;Lr\c against the captunne heliit'er. tit

"4

—

1.> ill. ii li i > i t i. T .-n. iiiv

m <t -n li t .ii tl t* n

t!,.:r

.\RTI. LE ^

bell l^'T. l.t
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()JO INVIOLABILITY OF ENl^MY PRIVATE I'ROPKKTV AT SEA

Text of the Belgian Proposal

Article (> J

A Vi-ssi-ls that aro in such bad conihtion
that they cannot K- pr«-sfrvc(L or whose
real value is out of proportion to the cost
oi repairs and oi their upkeep j> mU *»
ptwifbl*' gmiJ*. may b« aold.

Article 7 T

The capturing; Nlliserent has tlie right
lo use and convert such sei/ed vessels as
he beheves he can make use of in war
ofx'rations.

li t hii.< hhi »iw i hi i hk)iI i» mill >h«Hiwt<w>4

gaadt lui iml ii n fy pnnmim .

Article S

Ransoming of enemy sliijis is proliibited.

ARTK LK ()

rpiii the tiriiiin.ition of ho^tihties, the
capturing State niu>t return to tlieir owner
tlie Vessels and carj;oes which it has de-
tained O.

It may effect l4+M»re^iitution at the pisce
where the slujis and their cargoes hapjM-n
to be. It I* not obliged to pay any iiidem-
nit\ for the dejirivatioii resulting' from tlie

Mi/.uns nor for tlie deterioration which
may h.ive occurnd while in custody, unli~*s
caused by ;,'ross carelessness on its part.

Amendments

d (I'lace this article at the end "I Arti. I. 1

as Article I a )

A sei/ed

1 (Place this arti< le at the end of Arti' ir u
as Article I h.)

O IS well as the vosels which it has u- 1 l.v

virtue of Artiile i b.

A It niay, nevirtlieless, reipiire tin i.uni i

of the Vessels which it has detaiiu.l i.i

reimburse it for the exjxnses in(uirii! in

their preservation.

X the

A .Vrticlk I) a

If the capturiiin State has used a im
ship by virtue of Article I h. it will

obliged to pay any indemnity for (hi

tion or loss which may have r.

unless the vessel at the time of its

was provided with a pa>sport givi i

comix'tent authority of its countn.
ing that the %essel would not be n'li

into a war-ship nor utilized as >ik 1.

as the war lasted.

It ,,,nt

IP

ll

1 Ik

"111-

! \

. iirt

\ - rli 4

!..iii;



INVIOLABILIIY OF KNEMY I'KIVATE I'KOPKKTY AT SEA

Text of iiit Heu.ian Proposal AMhsmi^Nrs

()ii

Ahtkli; 11)

'y4„i««f(MMi(^4tt«t^1 niu^l ri itnlxirsi l)ic 1 I'lMm tlir <'t's> ''tun of hostilitirs thi-

ownir (i>r tin- value i.l mi< h v. ss. N A ->i f.iiiluriiij; St.lt.•

fa^^;'M•» as i .innot, tliroir^ti Its own ad. or A (ix< <pt tin .sr that an- not provicj. d with

ihroUKh the act «( it> aurnl. b<- nturmd, the pass|X)rt ^|MtilU(l in Article ij a)

a* well a> the amounts reali/xl from tin

vileQiil wiliiiln ml of KAod> X otii i liil <*m O or pn -.niption

tin| ii i ii
.
iih l i < " p> i ui>»' i i.

Artui.k II

Til. exeiution of the ohlinations pr(.vi(le<J

bv the fori'noiii); artnie may \» entrusted,

hv llle UlliKerellts aiul l>y virtlU ol the

tn.itv of l)eaee, to thi' Stati' to wliuli the

ii/iil \rss(|s ami earnois heloiij^.

Aktkli- I

J

I'Ik toregoiiif; provisions do not inoiiity

111 .iiiv resjx ( t tile rights wiiuh may l>elonn

ti. Ullimreiits by virt'ie of tlie rules < on-

ttrninjj bliKkade or < (,ntraf>an.l of war

They shall not h<- applieaf)l« to ent my
ships i < hii i farm m tiin l n ) m ii m iI i kpsi Hi Hu

iir to those that have taken part m the hos-

tilities.

X ami of Vessels wliK h it Was impossible to

pi< servt

.

T ( "iivirtrd into w.ir-sliips

ANNKX 12 « IMS
I'KDl'OSiriON Ol- nil. KKKNCII DK I.ICG.X 1 ION

InvKilahility vl I'.iumy I'rivutc I'ropirly at Stit

( .iiisjiieriiiL; that, allhoiif^h positive iiileriiatioii d l.tw still ailnnls the legality of tin'

riylil ol eapturi' as applied to eiieiiu private proixrty at s.a, it is einiiuiitlv dtsirahji'

ill it till- exeri ise of this riK'hi be loiidilioiieil on i ertaiii formalities, until an understand-

in- 111, IV !« re.uhid IxtWeell tile St.ltes With respt I t to Its abolition
;

( 'iisiderin^; tli.it it i-. of the utmost importaiue that, in eonformitv with liie moilern

• ri..|.tioii of w.ir. wliK h must be wapd .i).;,iinst Statis and not against iii.lividuals, the

li.lil 'i| 1 .ipture .ippi .irs to be solel\- a means of eoenioll pr.Utised by one St.ite .if^iillst

II, 'Im r State
;

lli.il. in this loTiiiixioii, .ill iinlividual profit to the a^eiils of the St.ite. who i xenise

!l,. lU'ht of c.iiiture. should ln' exelude.l. and that the losses siill.red b\ iiidi\iilu.i|s Irom

' il'Mlis should ultim.ltilx- be Ixirile h\ the M.ite to which they liejoiii;
;

!!.' Ireiuli dele|.;ation li.is tin- honour to propose to the I'oiirlli ( oniiiiission tint the

(.( N' ( xpressed tli.it sucli St.ites .i> >|i,ill exercise llle riL:lit ol ciplure .iliohsh the riylit

'•: 'iii 1 rew of tlu' c.ipturint; ships to share in tlu- pri/.es .md take si,, li iiie.i,iire> .is ,ire

!!'• -.ir\- to previllt llie losses cause,! bv the exen |se of llle il:;hl n| , .iptuie from f.llllll.L;

'li'inh 1,11 tile ilidl\-idlials wlii'se .i;oo,ls sh.,l| ji.ive been sel/ed.

1 I

' ,^l^ > (( ,/i). iittli «fj, v,il. Ill, p, 114S, ,oi;l < I';
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622 CONTRABAND OF WAR

ANNEX 13

»

PROPOSITION OF THE AUS IRO-HUNGARIAN DELEGATION

Amendments to the Van presented hy the F iich Delegation- concerning the Inviolahilii

Enemy Private i 'roperty at Sea

Animated by a strong ilosiru to tnil the discussion of tht' Fourth Commission mi
inviolability of enemy private property at sea by any improvement, liowever -h
of present conditions, and believing that the van proposed by the French deJii^Mtiu

contains the elements that are calculated to bring about this end, but new rth.

less keeping in mind certain objections that this va-u appears to have encounteri.l ir.,i

a considerable number of the members of this Commission, tlie delegation of .\u~tn
Hungary has the honour to propose the following amendments to the text suhniiM^
by the delegation of France :

(a] Insert after ' that such ', the words ' Powers as maintain the right of makiii
captures ', instead of ' States as siiall exercise the right of capture ';

{b) Instead of ' take such measures as are necessary', insert the words 'endeixn
to find a practicable mothotl '

; ami
(c) Instead of ' of the right of capture ', put ' of this right '.

~i",

\\

i;fi
sii

ANNEX 14'

declaration concerning contraband of war read bv his excicllencv 1 (ikii

ri:ay in the name of the British delegation

In t)rder Xo losm the difficulties encountered by neutral commerce in time of w.ir, th.

Government of His Britannic Majesty is ready t() abandon the principle of contralxiii I

in case of war between the I'owers which may sign a Convention to this eml. lii.

right of >eareh ^li.ill Ix' exercised only in order to determine the nt>utral char.n i-r .-i

a miTchant ship.

^:-}

ANNKX ir.J

rRoPosmoN of the gi:r.man deli:gation

Contraband of War

Artici.i; r

Onl\- the following article- may be considereil contraband of war :

(a) Arms, indmling sporting weapons, as well as such materials a- are cip.il.:. ni

use only in war (.disolute contraband)
;

[b) Such other materials and articles as ma\- he use.l in war and are consign. !
•'

the .irmed force of the enemy (conditional contr.di.ind).

If they form the cargo of a vessel w
'

h is bound directlv for an enemy port or .i ['Mr:

occupied by the enemy, or which is .; lined for the armed torce of the enem\', .Cii il

these materials ami .irticles ha\e been expressly decl.ired cdntrab.ind of war.

.Article j

There is absoluti- presumption that the m.it.'nal> and articles designated in .\rlii i' i
''

are destined for the .irmed tone of the eni'my when the shipment in tpiotion is .id'l^ --r

!

to the authorities or a military contractor of the enemy I'ower, <ir when it is cnii-ijnrd
to a fortified place in the enemy countrv or to some other [ilaci' serving as a -u]:' ^rt

to the forces of the enemv.

' ActiS el dotiiiiiints, veil, iii, p. i \yi. annexe 17.
' Actes el (loiiimenh, vol. 111, p. 1 150, antuxe :j. Il.'ul., annexe 28.



CONTRABAND OF WAR 623

Article 3

\ list of tlie materials and articles to bi; considered contraband of war in the mean-

ing of Article I must be published or notified to neutral Governments or their diplomatic

agents.' Article 4

Contraband of war is subject to confiscation. The same is true of the vessel carry-

in- it if the owner or the captain of the vessel is aware of the presence of contraband

on""board c-nd if this contraband forms more than half of the cargo.

Article 5

Tre ver,sel is not subject to confiscation if the captain was in ignorance of the fact

tint wir had broken out and if there is no question as to his ignorance. There is pre-

,uni')-ion to this effect if the vessel is encountered on the high seas witliin eight days

lollowing the outbreak of hostilities, and if, within this interval, it has not touched at

^
^hfthe case provided for in the prec-ding paragraph, the contraband of war on the

vessel is subject to confiscation only in consideration of an indemnity.

Article 6

Ve-sels which have squads of troops on board are subject to confiscation if the owner

,.r the ciptiin of the vessel was aware of the militarv character of the passengers m
question and if it is not possible to plead an exception under the circumstances mentioned

ill ivira"raph I of Article =,. The same is true in the case of the transportation of private

p,i>senf;ers belonging to the armed forci- of the enemy, if the vessel has put to sea for

the pin-pose of transporting them.
., , ., 1 ; „„f

Soldiers who are on board remain prisoners of war, even though the ves>el 1- not

subjnt to confiscation.

ANNKX 10 1

I'KorOSITlON' OV THK FRiiNCH DELMC.-M KJN

Draft Ri-^tdatioiis on Contraband of War

Article i

Irule in the following articles, iiiclu.led undi-r the head of absolute contraband, is,

uf nglit, forbidden to neutral nationals by the mere fact that a state of war is Known

t" ' xist, to wit ;

I Vrm- of .all kind^ and their 'i-tinctive component parts.

z. i'rojectiles. charges, and carti Mges of all kmds and theirdistinctive component parts.

;. I'owiler- and e.xplosives of all kinds.
. , , ,

1 .

4. C.uii mountings, limber bo.xes, limbers, military wagons. Held forges, an.l their

Ibtiiictive component parts.

5. Clothing and e(iuii>inent of a distinctively inilitarv' character.

0. Harness of all kinds.

7. Saddle, draft, and pack animal-^.

t< .\rticles of camp e(iui|iineiit and their distinctive component p.irts.

I). N'^.val military material.

lu. .\rmour plates.

II. War-ships, including boats, and their distinctive component parts,

ij. Balloons and their distinctive component parts.

15. Implements ,uid aj^iaratus speciallv designed for the manul.u'ture ot nuinitions

nf war, for the manufacture or repair of arms or military material, for use on land, at sea,

er ill the ail.

repair

Ibid., p. 1 157, anntxi zi).

t :llM



624 CONTRABAND OF WAR

Article z

Absolute contraband is subject to confiscation.

It may cause tlie confiscation of the vessel on which it is found, if the captain
seizure or if it is proved that the captain or owner knew, or was in a position to

the nature of the prohibited cargo.

Article 3

Neutral commerce in all articles not included in absolute contraband may be

carried on with belligerents.

Nevertheless, the latter have the right to restrict this liberty on condition tlii

give notice, through diplomatic channels, of the articles which they intend to inli

before they proceed to exercise this right.

kniiw,

Inrlv

iv.-pt.

Article 4

If it is proved that an article specifically declared contraband of war, in conformitv
with tile foregoing provision, is. at the time of its seizure, not only consigned to an iiirmv

destination, but also re, illy intended for the military or naval forces or departmnit- ,
ij

the enemy State, such .irticle is subject to confiscation; otherwise seizure of it ni.iv 11 ii

be effected except or condi )n that the owner be reimbursed for its value.

Article 3

If the enemy has no access to the sea except through neutral territory, the f.c t i':,i!

the transporting vessel is b(nmd for this territory is insufficient to prove that tin tri!'

is neutral.

ANNEX 17'

I'KOPOsrrioN of ihk bk.xzilian dkleg.mion

Contraband of War

(In the event of the British proposition '' not being accepted)

Article i

When transported by sea, consigned to a belligerent or for his account, the folluwin;

articles are contraband of war :

1. Arms of all kinds.

2. Munitions of war and explosives.

3. War material, except the articles mentioned in the Convention of July -m. i'^'ji.

for the adaptation to maritime warfare of the principles of the Geneva Convention Artn le i,

and Articles 14 to 16 of the latter Convention.

4. Wssels equipped for war.

3. Special implements for the manufac tiire of munitic.ns or other articles exiiiMViiv

for use in war.

Arikle 2

.Articles which in combination may become suitable for war are included in the i ,il'i;Mrv

111 miniitions,

.Arikle 3

Dotination 'or the eneniv of articles for sjx'cial nid immediate use in war, .1- urliiinl

in Article i, is presumed, when they are Ixing carried to one of !iis ports, to din nf |ii«

war-ships, or to a neutral port, if tin- l.itter. according to evident j)roof and indi- ut.iblr

facts, is only an intervening jMiint for the pur[)ose of deceiving the bc-lligerent> .i> tn lli'

real distination of the shij)ment.

' Actis il JuiiiiniHls, Vol. iii, p. 1 159, kh/hu 30. .^nnex 14 anl(
, p
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Article 4

Articles which are not tnaile for war and arc used in war specially and imme.liatuly,

mav not bi; consi<lered contraband merely because of the possibility, the intention, or

even the fact of their being destined for the enemy or for his use. ^ ,. , ,

Conditional contraband and accidental contraband are therefore abohshed.

Article 5

Nevertheless the belligerent may, if he so wi^^hes, exercise the right of sequestrati<in

or ul pre-emption with respect to provisions, coal, raw cotton, and articles ot clothing,

a,..tined cither for an enemy port or for a neutral port, when the latter may be considered,

according to the clear, evi lent, and indisputable facts, as an intervening point in enemy

destmation.^^^^
case the State of the captor shall eventually return to the owner the

HGUcstrated cargo, indemnifying him for his loss. In the second case it shall pay him

the price of the merchandise bought, according to its value on the bill, plus the freight,

a? well as other charges, and 10 per cent, in consideration of the lost profits.

Article 6

The right admitted in the preceding article ceases, if the captain of the stopped vessel

bind, himself in writing, under the pirialty of suffering all the effects of contraband of

war in case he breaks his word, to change the de.st.nation of his vessel to a port which ma>

ni't reasonably be suspected of conceahng a hostile destination.

Article 7

In rase of seizure or repression on account of contraband, not in conformity with

th.- toregoing rules, the State of the captor shall be required to return the seized articles

with damages.

Article 8

I'.nal measures for contraband of war, that is to say. capture and condemnation

by priz. , ourts, do not apply to shipments which started before the declaration of war.
?;t'

ANNEX 181

PROPOSITION OF THE DELEGATION OF 1 HE UNITED STATES

Cunlra'nind of War

imi

4

ani!

lore

abu

"r

I. .\b<oIute contraband shall include arms, munitions of war, provisions, and articles

h arr employed solely for military purposes or for military establishments.

' idnditionid contraband shall include provisions, materials, and articles which are

?\<,\cd both in peace and in war, but which by reason of their character or special

litie?, or their quantity, or by their character, quality, and quantity, are suitable

n.nWary for military" purposes, and which are destined for the use of the armed

- .ir for the military estabhshments of the enemy.
i r i

; Tile li^t of the articles and provisions which are to be included in each ol the

vr-m.ntioned classes must be duly published and notified to neutral Governments

!. ir diplomatic agents, by the belligerents, and no article >liall be seized or conhscateil

' :>luional contraband until this notice has been given.

' AiU-5 et JocumcHts, vol. lii, p. t i'>o, annexe' u.

jt)*,' n s s
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ANNEX 191
PROPOSITION OF THE ITALIAN DELEGATION

Blockade

Article i

In order to bo binding, a blockade must be effective, declared, and notified.

Article 2

A blockade is effective when it is maintained by naval forces that are really 'iiiitu ii-nt

to prevent passage, and so stationed as to render it clearly dangerous for vessels to attempt

to run the bl(X"kade.

A blorkade is not considered as lifted if bad weather forces the blockadinj,' w,.^!,

to leave their stations t mporarily.

Article 3

The declaration of blockade must indicate the exact time that the blockade !>• i,'in.,

its limits by longitude and latitude, and the perifKl within which neutral vessel whirh

entered the port before the beginning of the blockade are permitted to leave.

Article 4
The declaration must be notified to the authorities of the blockaded place ml thv

Governments of neutral States.

If such notice has not been given, or if a vessel approaching the blockaded \x>n provts

that it was not aware of the blockade, notice must be given to the vessel itsilf by at;

officer of one of the blockading vessels, and registered on the ship's p jx-rs.

Article 5

A vessel may not be seized as guilty of violation of blockade except at the tiim thdt

it attempts to break through the lines of an obligatory blockade.

Article 6

Vessels are pi-rmitted to enter a blockaded port in case of distress, whicli iim-t K
verified by the commanding officer of the blockading fleet.

Article 7

A vessel seized for violation of blockade may be confiscated, as well as its larpc

unless the owner of the latter proves that the attempt to violate the blockade was inaiii

\sitiiuut his knowledge.

ANNEX iii-

I'KOI'OSITION OF THE DELEGATION OF THK UNITED STATES

.1 mendments to the Proposition of the Italian Delegation concerning Blockade '

Article 3

Omit the words ' by longitude and latitude'.

Article 5
Omit the article and substitute :

Any vessel which, after a blockade has been duly notified, sails for a port or .1 jiire

that is blockaded, or attempts to force the blockade, may be seized for vioiatici; i th.'

blockade.

' AcU's et documents, vol. iii, p. ! 167, annexe 34. ' Ibid., p. I lOS, khiii i- .;;.

' Annex ly, supra.
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ANNEX 21 '

PROPOSITION OF THE BRAZILIAN DF.LEGATION

Amendment to the Italian Proposition of Blockade*

I \ blockade is effective, under the conditions stipulated in the Italian proposition

Article 2), only when it is limited to ports, roadsteads, anchorages, bays, or other land-

ine places on the enemy shore, as well as places giving access thereto.

i The Conference shall fix a certain number of miles, calculated from the coast at

low tide or from an imagi:.ary line between the extremities of the port or of the bav^

,,s well as from the said extremities along the coast, in order to limit the area within which

the blockading fleet shall carry on blockade operations.

! When a vessel is captured within these limits, the above-mentioned conditions

haviriL' been fulfilled, no question as to the effectiveness of the blockade may be raised

4 Notice as provided in Article 4 of the Italian proposition sh.ih, in all cases, be

presumed to be known, unless the contrary is proved, to vessels which have left ports

within the jurisdiction of the notified Government seven whole days after the date ot

'

%^'^ Changes in the blockade must likewise be notified and shall not bind neutrals unless

thcKoographical hmits are indicated in accordance with the provision above (Article 2).

\NNEX 22'
PROPOSITION OF THE BRITISH DELEGATION

Amendments to the Proposition of the Italian Delegation concerning Blockade'^

Article 2, paragr.\ph i

Substitute the word ' real ' for ' evident '.

Article 3

Seo amendment proposed by the delegation of the United States of America.*

Article 4, p.\ragraph 2

Substitute the words ' a neutral vessel approaching ' for ' the vessel approaching '.

Article 5

S.r amendment proposed by the delegation of the United States of America.*

fil:

ANNi:X 23 5

PROPOSITION OF THE NETHERLAND DELEGATION

Amendment to the Italian Proposition on Blockade^

New Article 3, par.xgraph 2

Till' declaration of blockade can bo notified by a belligerent only with respect to an

inemv ruast-line.

.\l

ANNKX 248
PROPOSITION OF THE BRITISH DELEGATION

Destruction of Neutral Prizes

l>i-!nKti()n of a neutral prize by the captor is prohibited. The captor must release

dll nni'ral vessels that he is unable to bring bt^fore a prize court.

' A.tfs ct documents, vol. lii, p. 1168, annexe J().

' Il(( s ct documents, vol. iii, p. 1 169, annexe 37.
'

i In et documents, vol. iii, p. I169, annexe ,!».

'
i t: - ,/ docttments, vol. iii, p. 1170, annexe 39.

S S 2

' .\iinex ly.

' .\nnex jo.

i hi
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ANNEX 251

LAWS AND CUSTOMS OF NAVAL WARFARE

PKOPOSniON OF THE RUSSIAN DIXIX.ATIOX

Destruction of Neutral Prizes

Believing that the absolute prohibition of tiie destruction of neutral pri/is ii\ hiiji,

j^crents would bring alx)ut a situation of striking inferiority in the case of Powers tli.n li u

no naval bases except on their own coasts, and being of the opinion that all inti-ni mi
;

agreements should be founded upon the principle of reciprt)city and equal opporf.inii\

,

The Imjjerial ilelegation of Russia submits to the consideration of the Fourth ( .m.

mission the following draft of a provision relating to the destruction of prizes, a pi'viMin

which seems to it to take into account all the interests at stake ;

The destruction of a neutral prize is prohibited except in cases where iN yiv-

servation might endanger the safety of the capturing vessel or the success ..t n,

operations. The commanding officer of the capturing vessel may exercise thr nuhi

of destruction only with the greatest discretion, and must take care to tr.in->hip

beforehand the crew, and, in so far as possible, the cargo, and in all cases prc-M ivc ill

the ship's papers and all other articles that are necessary for a prize deci>i(iii an!

for the fixing of the indemnities to be granted to neutrals, if occasion requin --

It is thorougnly understood that in case the seizure or destruction of luiitnl

prizes is recognized as illegal by a prize court or by the competent authoritii>. tin

interested parties have a right to bring action for damages.

ANNEX -iti-

PROPOSITION OF THE DELEGATION OF THE IXllED STATES

Destruction of Neutral Prizes

If for any reason whatever a captured neutral vessel cannot be brought to ail|U'lk,i-

tion, such vessel must be released.

ANNEX 27'
LAWS AND CUSTOMS OF NAVAL WARFARE

Report to the Committee of Examination *

The questionnaire serving as a basis for the discussions of the I-ourth CoiniiibMii'i

includes as its final question the following :

Within wliat limits are the provisions of the Convention of 1891) rclativr to tlic

laws and customs of war on land applicable to the of)erations of naval warfii' -

It was with resixct to this question that the committee of the said Commis>inn ,i>k' :

the vmdersigned, at its ninth session, to make a report.

His Excellency Mr. Beernaert, who presided over the work of the first subcoimiu^^Mii

of the Second Commission, relating to the revision of the regulations respectiiii; tin li»-

and customs of war on land, has been good enough to co-operate with him.

It follows from the text of the questionnaire that the scope of the report i- iimii' i

by the c(>inpa>s of the Convention of iSqo and the Regulations annexed to it, \m:1i ;hi

modilications that tin- Confercmi.' has just niadc in them. This rejiort, tlicni-:-, will

not take into cunsideratio, the (juestion whether there may not be other rulo. not u; hil'-'.

in the Convention, which might be ap|)licable to naval warfare.

This being so, and the pro\'isions of the Regulations resixnting w.ir on land tiiu- liirm-

ini,' the subject of the present examination, it would perhap> seem to be nrc r- -w t'.r-t

' Actes cl documents, \ij\.i\i,\i. 1 170, liiiHcAc 40. ' liuil ,
ji ii/i.di.'i. = 4J

' Unci., p. 105J, annexe to thirtetntli session oi commitUc of cxanuiiatiDii, Fourth toiii" i"ii

' KiiiDi tir : jonkheer van Karnebvek.
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whok in order to dftcrmiiw their guiiling principles, ami
to --tiulv tlu! Kegulations as .. - ,. -

,h,n to. onsider wiutlier tli.v are applicable to naval warfare or not. But time is pressing,

In.l it seems desirable that' this report should be brief. We shall therefore take up

immrdiatelv the i)rovisioii> ot the Ke^iiilations of 1899 in order, and this work, follow-

ing above all praeti. al lines, will be .cntine.l to pointing out the problems without any

d.iini to solving tliein.

.ANNEX TO riii: ('()N\i;Nri(iN

Kli(ilLAriONS KKSl'I.CTINO Till: LAWS

.\M) CUSTOMS OF WAR <JN l.A.MJ'

I. AJn liillii^fri'uts^E( TKiN

CHAriEK I

Belliiicrcnls

Article 1

The laws, rights, and duties of war apply

not oiilv to armies, but also to militia and

volunteer cori)s fulfilling the following eon-

ditions :

I. That they be commanded by a person

responsible for his subordinates ;

.'. Ihat they have a fixed distinctive

imbUni recognizable at a distance ;

J.
That they carry arms openly ;

and

4. That thev conduct their operations in

accordance with the laws and customs of

war.

In (_ountries where militia or volunteer

corps constitute the army, or form part of

It, the v are included under the denoinina-

lion ' army '.

Tl..

not 1<

of thr

ill

< nemv

.\RTICLE 2

Illation of a territory which has

occupied who, on the approach

pontaniously take up

Remarks

This

Article i

as its historyarticle, as its history shows, is

a compromise between the prohibition of

irregular warfare and the absolute right to

co-operate in national defence. Inasmuch
as in the present state of affairs there can

be no further thought of irregular hostilities

on the seas, the considerations which

prompted Article l do not appear to be

applicable to naval warfare. It is none the

less desirable, however, to determine how
billigerent character is estabhshed and to

ti.\ the con litions which war-ships must
fulfil in order to be able to act and to be

treated as such.

Since, by virtue of the Declaration of

Paris of 185O, the right of capture and the

right of search may only be exercised by

agents of the State and under its responsi-

bility, the conditions necessary for the

exercise of these rights by vessels in process

of conversion must be clearly established.

It would seem that the rules relative' to the

conversion of merchant ships into war-

ships, upon which the committee is to

decide and which have already been the

subject of a special examination, might find

their place here.

.\rticle j

Not ifpplicable.

ly take up arms

tori-i>t the invading troops without having

h.iil 'inic to organize tlu'iiiselves in accord-

.mc. with Artich' I, sh.dl i)e reganlrd as

Ih'llii;. I. nt- if tlu-v hear arms openly and they

rfspn t the laws and mstoins of war.

:V.\'n\

.limes proiiosed I'v tin- Si-coiul Coiiimis.'iion .ire inilK.afil by it.ilu >er .oi/t', p. 5J9.
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Article j

armed ft)rcfs of

may consist

The
parties

non-combatants. In

the enemj', both have
as prisoners of war.

the belhgerent

of combatants and
case of capture by
a right to be treated

Not applicable

Article 3

( HAPTi R M. /VisdHirs «/ Wiir

in,

.iii-

111.

nl-

tiiri

ClIAPTIR II

(ifneral Rt-marks

1. It would seem that this <h,ii.t,r ,.

a wliole is, mutatis mutandis, .iijilii ,iM, i,

naval warfare. Nevertheless it will 1,.

necessary to determine what renul.Ltiiflv

orders, and tariffs are applicahl. 1,, n

Will it be those of the army of tli. s| it,

int(; whose power the naval prisoni i^ 1 w.ir

have fallen, or those of tiie navy, il ihrr. 1.

one ? Must a distinction be made .k .

to the place where the prisoners .u

tiiied-"on a vessel or on land ? Tlit u
will or will not require mtuliticatii'ii ,1

iuK to the solution ^iven to this qui ^ii

2. It must, moreover, be rec.iIlM

that the treatment of the crews ot 1 ,,

enemy merchant ships is j,'overniil

sjH'cial project. Accordin),' to the l:isi prnjic

upon which the committee of e.x.imin.ition

decided, these crew^ shall not h. niik
prisoners of war, unless the vessel h.,~ \.,k'V.

part in the hostilities, or unless, ixi.pt 1:1

the case of the neutral members of the i.rc»,

not includinjj the officers, the iiiumiv

mentioned in this project was i. IumI
Thus, in principle, the present cli.ip!. nio..
not seem to be stisceptible of jp|.li, jtinn

to the crews of captured enemy in. n hin;

ships, and it would be ,1 mist.ike tu iimu
in it the provisions of tlu' aforesaid pi jr. r.

On the other hand, it is evident tlut ilii-

chapter will be .ipplicible to them in tl;. < ,1-.-

contemplated by the two above-iiii liiinii.,:

conditions.

3. The tn'atment tA the crews of 1 ij tur.J

neutral merchant ships has not 1m. 11 tlii

subject of study by the coniiit:ii r ..t

examination. It would s<.em to I', nniv
Ilk. WJM'.

. M:..u!.i

..I w.iT.

«ii..ti!fr

s.iry to ileterniine their [losition

.1 fortiori the fundamental [jrinci])!.

be not to consider them prisoner^ ..

The committee will e.xamine \

there is occasion to provide for ceii.'

in which these crews might not el, 11

freedom.
thrir

s* ill;

'
i Hi''" 1.

1
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Article 4

Prisoners of war are in thf power of the

huitili- Government, but not in that of the

inihviiluals or cori>s who captured them.

IIrv must be humanely treated.

All their jx'rsonal belongings, except arms,

hi,r«s, and military papers, remain their

ppiixTty.

Article 4

Applicable, except that the following

word should bi' omitted ;

' horses ' (para-

graph 3), and the wonl ' crews ' should l)e

substituted for the word ' corjw ' (para-

graph I).

I'liMjners of

,1 tciwn. fortress

.Article 5

war may be interned in

camp, or other place,

midci obligation not to go Iwyond certain

hxcd limits ; but they can only be placed

in continement as an indispensable measure

of safety, and while the cinHmstancfs uhiih

mceasitiitv the measiirf continiw to exht.

.\rticle

may utilizeTlir State may utilize die labour of

pn^'HiTs of war according to their rank

Article 5

.Applicable, with the insertion

word ' vessel ' after the word ' camp

ami .ijititude, officers excepted. The tasks

sli.ill not bi' excessive and shall have no

cuniirxion with the ojK'rations ot the war.

Prisoners may Ik- authorized to work for

thr imblic service, for private pi'rsons, or

on tlnir own account.

Work done for the State is paid for

at the rates in force for work of a similar

kind done by soldiers of the natit)nal army,

or. if there are no rates in force, at a rate suil-

aHf fnr the uork done.

Wlieii the work is for otiier branches of

till- public service or for private persons,

th. , ,,iiditions are settled in agreement with

tin imlitarv authorities.

Tin wages of the prisoners shall go

tow.irils improving their jH)sition, and the

biil.inte shall be paid them at the time of

tluir release, after deducting the cost of

tin ir ni.iintenance.

.1 the

.\pplicabl

general remark above

graph 3 is concerned

.Article b

except as modified by

in so far a^

the

para-

>l!

i|

i I'i

Article 7

ihr Government into whose hands

prisnMrrs of war have fallen is charged

with their maintenance.
ill the absence of a spt^cial agreement

bitwrrii the belligerents, prisoners of war
shall hr treated as regards food, quarters,

,iiul 'Icthing. on the s.ime footing as the

tni. ; of the Government which has cap-

turi I them.

.Artk le 7

Applicable, except is to wlatli^

should be treated .i> ^oldieis 01

by the capturing State.
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i!

Article 8

1 lurs of war shall bt' subject to t\w
laws, ngulations, and ordtrs in (orio in

the army of the State in whose iwwer they
are. Any art of insul)orilination justifies
ttie adoption towards them of sueh measures
of Severity as may be necessary.

Escaped prisoners who are retaken Uforc
luinK able to rejoin their army or before
leaving the ter'itory occupied by thr army
that captured them are liable to disci-

lilinary punishment.
Prisoners who, after surceediiip in escap-

ing, are again taken prisoners, an- not liable
to any punishment for the previous fliplit.

Article y
Every prisoner of war is bound to give,

if questioned on the subject, his true name
and rank, and if he infringes this rule, he
is hable to a curtailment of the advantages
accorded to the prisoners of war of his

class.

Article id

Prisoners of war may be >et at liberty
on pamle if the laws of their country allow
it, and, in such cases, they are bound, on
their personal honour, scrupulously to fulfil,

both towards their own Government and
the Government by which they were made
prisoners, the engagements they have con-
tracted.

In such cases their own Government is

bound neither to require of nor arcept
from them any service ''.compatible with
the parole given.

Applicable,
above remark.

Article 8

except as niodifi'il 1\

Applicable.

Article 9

Article id

Apphcable.

Juji

'.
I

; h y/

Article ii

A prisoner of war cannot be compelled
to accept his liberty on parole

; similarly
the hostile Guvcrnment is not obliged to
accede to the n quest of the prisoner to be
set at liberty on parole.

Article 12

Any prisoner of war liberated on parole
and retaken bearing arms against the
Government to which he had pledged his
honour, or against the allies of that Govern-
ment, forfeits his right to be treated as
a prisoner of war, and can be brought
before the cour .4.

Article ii

Applicable.

Article 12

It follows from the general nniark- .! vc

that this article cannot apply to tli. .lcu^

of merchant ships, enemy or muti il. >r

these crews are not in principlt r.i.idi

prisoners of war. It must be pi- ia.;.

however, that the position of nil.' r~ •:

war-ships who are set free on parol \m1:—

ii'



LAWS AND Cl'STOMS Ol- NA\A1. ARK o.Vi

.11 lording Ut tlic draft n Kulatloiis adojiti'il

by thf committii' - t>i' mori- favuurable

than that of neutral ufticers nt ontrny

iiirr<iiant ^.liip-, wlm must proniis.- not to

M-rvc on an itn niv vis^il, even .i lUirchant

ship. ,1- long as thi- war lasts.

Tho conimittcf will ptrhaps coiisiilrr

whether thi;, is not an anomaly whu li

should be removed, by siibstitiilinK thi-

worils ' serving on an enemy ship ', for the

wonls ' bearing arms . . !ionour '. or

whether it should be retained liv an.iio^y

of enemy merchant ships to enemy irews.

Article ij

Individuals who follow an army without

directly belonging to it, such as newspajxr

cerresjMjiulents and rc|)orters, sutlers and

ctmtractors, who fall into the enemy's

h.iiids, and whom the latter thinks fit to

dt t.iin, are entitled to be treated as prisoners

uf war, provided they are in possession of

d (irtificate from the military authorities

of tile army they were accompanying.

ARlULt i_!

Does this case occur in war at sea i

If so, it would be necessary to chan^je

the enumeration in .ip]>lying the sanu

treatment.

Article 14

An information bureau relative to pri-

seiKTS of war is instituted, on the com-
mencement of hostilities, in each of the

belligerent States and, when necessary, in

neutral countries which have received

belligerents in their territory. The func-

tion of this bureau is to reply to all inquiries

about the prisoners, to receive from the

various services concerned all the informa-

tinn mcessary to enable it to make out an

iii'lividual return for each prisoner of war.

ilh- individual return shall he sent to the

Gu-.aimunt of the other belligerent after the

ionclnsion of peace; the bureau must slate

II! it the regimental number, the name and
siinutme, age. place of origin, rank, unit, date

M.i place of capture, internment, Jiorndiiig

and death, as ucll as any observations of a

s/).ciii/ iharacter. It is "kept informed of

immiiiUnts and transfers, as well as of

rd/i\(\i.v on parole, exchanges, escapes, ad-

in!5^ions into hospital and deaths.

It is likewise the function of the informa-

li'i, Imreau to receive and colUct all

' I'l' ' ts of personal use, valuables, letters,

A:, ., iound on the field of battle or left by

ARTULt 14

Applicable.

!i

,il

;i

1 !
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prisoners who have been released on parole, or

exchanged, or who have escaped, or died in hos-

pitals or ambulances, and to forward them
to those concerned.

Article 15 Article 15
Relief societies for prisoners of war, Applicable,

which are properly constituted in accord-
ance with the laws of their country and
with the object of serving as the channel
for charitable effort, shall receive from the
belligerents, for themselves and their duly
accredited agents, every facility for the
efficient performance of their humane task
within the bounds imposed by military'

necessities and administrative regulations.

Agents of these societies may be admitted
to the places of internment for the purpose
of distributing relief, as also to the halting-

places of repatriated prisoners, if furnished
with a personal pt'rmit by the military

authorities, and on giving an indertaking
in writing to comply with all measures of

order and police which the latter may
issue.

.Article 10 .Article 16
Information bureaus enjoy 'le privilege .Applicable.

of free postage. Letters, money orders,

and valuables, as well as parcels by post,

intended for prisoners of war, or dispatched
by them, shall be e.xempt from all postal
duties in the countries of origin jnd destina-

tion, as well as in the countries they pass
through.

Presents and relief in kinil for jirisoners

of war shall be admitted free of all import
or other duties, as well as of paNTiiints for

carriage by State railways.

.Article 17

The Government icill f;ranl to njicers uho
are prisoners in its hands the pay to whieli

officers of the same rank of its on-n army are
entitled, the amount to he refunded hv their

(iovernment.

Article iS Article 18

Prisoners of war shall enjoy complete .Applicable,
liberty in the exercise of their religion,

including attendance at the services of
whatever church they may belong to, on
the sole condition that they comply with
the me.isures of order and police issued by
the militarv authorities.

Article 17

.Applicable, except that the word- '

it.-

navy' (if there is one) for the wonU '

it^

armv '.



LAWS AND CUSTOMS OF NAVAL WARFARE 635

Article 19

The wills of prisoners of war are received

or drawn up in the same way as for soldiers

of the national army.

The same rules shall be observed regard

ing death certificates as well as for the

burial of prisoners of war, due regard

king paid to their grade and rank.

Article 20

After the conclusion of peace, the re-

patriation of prisoners of war shall bo

carried out as quickly as possible.

Ch.\pter -II.

—

The Sick and Wounded

.\rticle 21

The obhgations of belligerents with

regard to the sick and wounded are governed

by the Geneva Convention of August 22,

1SO4, subject to any modifications which

mav be introduced into it.

Article 19

Applicable.

Article 20

Applicable.

Article

Omit. ,

Section II.

—

On Hostilities

Chapter I.

—

Means of Injuring the Enemy,
Sieges, and bombardments

.\rticle 21

rile right of belligerents to adopt means
uf injuring the enemy is not unlimited.

.\rticle 22 a

' It IS forbidden to force ressorlissants of the

h'^tile partv to take part in the operations if

<,iir directed agamsi their country, even if they

;, ire in its service before the commencement of

Ilk- ..ar:

.\rticle 23

In .iddition to the prohibitions providetl

l)\ special conventions, it is especially

iMihiildcn :

u/; To employ poison or poisoned

Uiapipus ;

iVr I'd kill or wound treacherously indi-

vhluiK belonging to the hostile nation or

.inn\-
;

i
1(1 kill or woiuid an enemy who,

li.iM'i;; laid down his arms, or having no
l"i!

. r means of defence, has surrenderetl

M ,;.>( retion ;

.\rtkle

.Applicable

.\rticle 22 a

It would perhaps bt: advisabl? to adapt

the principle contained in this article to

naval warfare in so far as boats engaged in

coastal fishing are concerni'd, which it is

profxjsed by the committee to exempt from

capture.

.\rticle 2j

.\l)plicable. except letter ^ and the sub-

stitution in letter / of the words ' Conven-

tion fur the adaptation to maritime warfare

of tlie piinciples of the I'leneva Convention
'

for the words ' Geneva Convention '.

i . ' * «?

M '!

tli'
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(d) To declare that no quarter will be
given;

(c) To employ arms, projectiles, or
material calculated to cause unnecessary
suffering

;

(/) To make improper use of a flag of
truce, of the national flag, or of the military
insignia and uniform of the enemy, as well

as the distinctive badges of the Geneva
Convention

;

(g) To destroy or seize the enemy's
propertv, unless such destruction or seizure

be imperatively demanded by the necessi-

ties of war

;

(A) To dcclan abolished, suspended, or

inadmissible in a court of law the private

claims of ressortissants of the hostile party.

)

ARTirLE 24

Ruses of war and the employment of

measures necessary for obtaining informa-
tion about the enemy and the country are
considered permissible.

.\rticli; 24

Applicable.

i'i?

Article 25

It is forbidden to attack or bombard by
any means whatever towns, villages, dwellings
or buildings that are not defended.

Article 26

The officer in command of an attacking
force must, before commencing a bombard-
ment, except in cases of assault, do all in

his power to warn the authorities.

Article 25

It will be required to insert hon- lib

regulations concerning bombardment li\

naval forces in time of war, adopted b\ tl

Conference.

Article 26

See remark on Article 25.

* M

.Article 27

In sieges and bombardments all neces-
sary steps must be taken to spare, as far

as possible, buildings dedicated to religion,

art, science, or ciiaritable purposes, hos-
pitals, and places where the sick and wounded
are collected, and historic monuments, pro-
vided they are not being used at the time
for military purposes.

It is the duty of the besieged to indicate
the presence of >uch buildings fir places hv
distinctive and visible signs, wliicli shall he
notified to tlir eiumy beforeh.iiul.

Artkli; j.s

It is forbidden to give over to pillage even
.1 town or place takrn by ^torni.

Article ^7

See above ; ditto.

.Article 2.^

Ditto.

• 'it
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Chapter II. Spies

Article 29

A person can only be considered a spy

when, acting clandestinely or on false pre-

tences, he obtains or endeavours to obtain

information in the zone of operations of

a belligerent, with the intention of com-

municating it to the hostile party.

Thus, soldiers not wearing a disgui>e

who have penetrated into the zone of opera-

ti(,n> of the hostile army, for the purpose

„1 obtaining information, are not considered

jDiLS. Similarly, the following are not

considered spies : Soldiers and civilians,

carrying out their mission openly, entrusted

witli the delivery of dispatches intended

either for their own army or for the enemy's

army. To this class belong likewise persons

sent" in balloons for the purpose of carrymg

dispatches and, generally, of maintammg
communications between the different parts

i)f an army or a territory.

Article 30

A spy taken in the act shall not be

punished without previous trial.

Article 31

A spv who, after rejoining the army to

which lie belongs, is subsequently captured

by the enemy, is treated as a prisoner of

war. and incurs no responsibihty for his

previous acts of espionage.

(ji.XPTER III.—f/ags of Truce

Article 32

H rson is regarded as a parlementaire

has been authorized by one of the

ennts to enter into communication

the other, and who advances bearing

e flag. He has a right to inviolability,

I a> the trumpeter, bugler or drummer,

i,'-ljearer and the interpreter who may
,1'

' -iiip.iny him.

.Article 33

I ii. .Dinniander to whom a parlementaire

1— lit i> not in all cases obliged to receive him.

1 ! inav take all necessary steps in order to

pi . . lit the parli'mentaire taking advantage
> i h.- mission to obtain information.

I:i < .iSe of abuse, he has the right to

'l:\.:-Ai the ptirlementain- lemporarih'.

Articles 29, 30, .\sd 31

May boats engaged in coastal fishing act

as spies ? And, since it depends on the

belligerent to order thein away, is there

occasion to provide for this contingency ?

It will be for those technically qualified to

consider the applicability of this chapter.

A
will)

l..lh^

with

,, will

.1- Wk

th. tl

Articles 32-4

In naval warfare cartel ships take tin-

place of parlement aires in land warfare.

The principles set forth in this chapter

appear to be applicable to such slup>.

Moreover, the distinctive mark- of the>e

vessels must be stipulated. Perhaps there

is occasion 10 inquire, in addition, under

what limitations these vessels may be pro-

vided with crews and armaments.

:m
.V

i"l 1

i!!,l
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Article 34
The parlementairc loses his rights of

inviolability if it is proved in a clear and
incontestable manner that he has taken
advantage of his privileged position to
provoke or commit an act of treason.

Chaptfp l\' . -Capitulations

K ^E 35
Capitulations agreed upon between the

contracting parties must take into account
the rules of military honour.
Once settled, they must be scrupulously

observed by both parties.

Ch.^pter V.

—

Armistices

Article 36
An armistice suspends military opera-

tions by mutual agrei-ment between the
belligerent parties. If its duration is not
defined, the belligerent parties may resume
operations at any time, provided always that
the enemy is warned within the time agreed
upon, in accordance with the terms of the
armistice.

.Article 37
An armistice may be general or local.

The first suspends the military operations
of the belligerent States everywhere ; the
second only between certain fractions of
the bt'lligerent armies and within a fixed

radius.

Article 38

.\n armistice must be notified officially

and in godd time to the competent authori-
ties and to the troops. Hostilities are
suspended immediately after the notifica-

tion, or on the date fixed.

Article 39
It rests with the contracting parties to

settle, in the terms of the armistice, what
communications may be held in the theatre
of war with the populations and between
them.

Article 40
-Any serious violation of the armistice

by one of the parties gives the other party
thr right of denouncing it, and even, in

lases of urgency, of recommencing hostili-

ties immediately.

Article 35
In case of surrender there would be

occasion to apply this provision.

.Applicable.

.Article 36

Applicable.

-Article 37

Article 38

Applicable, with the substitution of tlio

words 'both military and naval fnrus'
for the word ' troops '.

.Article 39
Not applicable.

.\kticll 40

.Applicable.
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Article 41

A violation of the terms of the armistice

bv private persons acting on their own

initiative only entitli-s the injured party

to demand the punishment of the offenders

and. if necessary, compensation for the

losses sustained.

Article 41

Not applicable.

Skction TIL—On Militarv Authority over

the Territory of the Mostile State

Article 42

Territory is considered occupied when

it is actually placed under the authority

uf the hostile army.
The occupation extends only to the

territory where such authority has been

established and can be exercised.

Article 43

The authority of the legitimate Power

haviii'.,' in fact passed into the hands of the

OLXup.int, the latter shall take all the

m. asures in hir power to restore and ensure,

as far as possible, public order and safety,

wliil' respecting, unless absolutely pre-

V, lUvd, the laws in force in the country.

Article 44

I', i- forbidden to force the population of

(«. !iin,d territory to take part in military

up. iitions against its own country.

Article 44 a

It k forbidden to force the inhabitants of

occiit>ii-d territory to furnish information

ill jilt the hostile army or its means of defence.

General Remark

The preliminary question is whether there

can be territorial occupation in naval war-

fare. Not occupation by disembarked

troops, but by naval forces themselves.

It is believed that this question should be

answered in the affirmative, although the

occupied territory will necessaiily be limited

as a general thing, and although the case

will not often occur. Does such an occupa-

tion belong, in law, to naval warfare or to

w.'tr on land ? The answer appears un-

certain, the more so for the reason that war

at sea, as bombardments prove, does not

exclude operations against the coast.

Article 42

This definition appears to be susceptible

of application to occupation by naval forces.

A situation of fact resulting from certain

hostile operations is involved.

Article 43

Applicable.

Article 44

.\pplicabk

Article 44 a

.\l>plicable ; s^e the remark with respect

to Article 22 a.

^ m

4

i;
1!
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Article 45 Article 45

Applicable.It is forbidden to coinpol the population
of occupied territory to swear allegiance to
the hostile Power.

I

! n

i
||

N It

t i

V
1*

.Article 40

Family honour and rights, the lives of
persons, and private property, as well as
religious convictions and practice, must be
respected.

Private property cannot be confiscated.

.Article 46

I'arugraph i applicable.

Paragraph 2. It is a question of .l. t.i-

mining the status of private propertv, w iii« i.

would not be inviolable merely for tin

reason that it happened to bo oii tin- ^(.i-.

In case of territorial occupation by ii.ixi!

forces, should the seizure and coiiIim 1.

tion of such property as would h, r,

.

spected in case of occupation by an .iiniv

be admitted ?

Should the legal effect of the occMp.itmn
be different according to the charaiK r 1

1

the forces of occupation ?

In so far as vessels are concernccl, ii 1-

evidcnt that those whose exemption Ir

m

capture is generally recognized, sudi ,i«

barks engaged in coastal fishing, .in in ;

under consideration. It would seem thii

the same should be true in regard to vi»ti-
which are not intended for ocean naviga-
tion. There remain vessels intcndid Inr

ocean navigation properly so called, wh. 'ii' r

they are used for commerce, for p!rasur<'

cruises, or for any other purpose. In > ,im ot

occupation, should the law of naval u ,irfjre

take precedence in all its severity ovtr the

law of land warfare, with respect to biich

vessels ?

Or, following .Article 53 of the ('(.men-
tion of 1899 and the draft ngulatiuns
concerning the treatment of eneniv mer-
chant ships on the outbreak of hostili-

ties, would the right of detention .111 1 of

requisition be sufficient, with tli> \-

ception, nevertheless, of merchant !.ip-

designed in advance for conversiin ::it

-

War-ships ?

In so far as gvods are conceriin!, pro-

vision must be m.ide : (r) for tlio 0,,-' i.'!

enemy goods and neutral goods coii^tmuirit

contraband of war which are on In 'in i an

enemy vessel
; (2) for the case <<\ ..i.ir.r

band on board a neutral vessel. It l^
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evident, as to the first case, that the noods

will receive the same treatment as the vessel.

As to the seconil case, the committee

will have to decide whether or not the

presence ol contraband, under the circum-

stances in question, justifies the capture

and confiscation of the vessel. But there

is furthermore the preliminary question

whether sufficient legal reasons really

exist to subject goods found on board

vessels in port to treatment different from

that to which f;o(Kls are subjected which

are stored in warehouses, piled on docks,

&c. It would seem that there < an be no

gnnmd either under the law of laml warfare

or under the law of naval warfare for seiz-

ing goods under the latter circumstances.

Is the fact of their being earned on board

a vessel sufficient reason to cause them to

lose their inviolability ?

Article 47

Pillage is formally forbidden.

Article 47

Applicable.

Article 48 Article 48

If, in the territory occupied, thi occupant Applicable.

collects the taxes, dues, and tolls im^wsed

fur the t)enefit of the State, he .-ihall do so,

as f.ir as is possible, in accordance with

the rules of assessment and incidence in

f(irce, and shall in consequence be bound

to defray the expenses of the administra-

tion of the occupied territory to the same

extent as the legitimate Government was

so hound.

Article 49 Article 49

It. in addition to the taxes mentioned Applicable, with the substitution of the

ill tiic above article, the occupant levies words ' of the fleet ' for the words ' of the

otluT money contributions in the occupied army '.

tirru.iry, this shall only be for the needs

of tin army or of the administration of the

tinitory in question.

r.

' 'I'i.

Article 50

No f^ineral penalty, jiecuniary or other-

uiM. shall be inflicted upon the population

oil .nvount of the acts of individuals for

which they cannot be regarded as jointly

an<! s.vcrally responsible.

Tt

Artki.l 50

Applicable.
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Article 51

No contribution shall be collected except
under a written order, and on the responsi-
bility of a commander-in-chief (general en
chef).

The collection of the said contribution
shall only be effeited as far as possible in

accordance with the rules of assessment and
incidence of the taxes in force.

For every contribution a receipt shall
be given to the contributors.

Article 52

Requisitions in kind and services shall
not be demanded from municipalities or
inhabitants except for tiic needs of the
army of fxrcupation. They shall be in pro-
portion to the resources of the country,
and of such a nature as not to involve the
population in the obligation of taking part
in the operations of the war against their

country.

Sucii requisitions and services shall only
be demanded on tlu' autiiority of the com-
mander in the locality occupied.

Contributions in kind shall, as far as
possible, l)e paid for in cash ; if not, a receipt
shall be given, ami payment shall be arranged
as soon as fynssible.

Articlk 53

An army of occupation can only take
possession of cash, funds, and realizable
S(^curitii-s which are strictly the property
of the State, depots of arms, means of
transport, stores and supplies, and, gener-
ally, all movable property belonging to
the State which may be used for the opera-
tions of the war.

All means of cummtinication and of
transport operated on land, at sea, and
in bhe air, for the transmission of persons,
things and neifs, as well as depots of
arms and, generally, all kinds of munitions
of war, even though belonging to eotnpanies
or to private persons, are likewise material
.'hich may serve for military ojx'rations.

out they must be restored aiid compensa-
tion fixed when [X'ace is made.
Submarine cables connecting an occupied

or enemy territory with a neutral territory

Article 31

Apphcable, with the substitution of the

word 'commandant' for the word 'gt'n,-tui\

Article 52

Apphcable.

Article 53

Paragraph i. Applicable, with th.' -ub-

stitution of the words ' naval fon e uf

occupation ' for the words ' army of ui < ".pi-

tion '.

Paragraph 2. As regards the iii.iiti.a-

tir)ns to be made with respect to ve^~ Is sec

the remarks under Article 46.

Paragraph 3. Applicable.
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shall not be seized nor destroyed except when

abiohtte necessity requires. They must like-

wise be restored and compensation fixed when

peace is made.

Article 54

The plant of railways coming from

neutral States, whether the property of

those States or of companies or of private

persons, shall be sent back to them as soon

as possible.

Article 55

The occupying State shall be regarded

only as administrator and usufructuary of

public buildings, real estate, forests, and

agricultural estates belonging to the hostile

State, and situated in the occupied country.

It must safeguard the capital of these pro-

pirtiis, and administer them in accordance

with tiie rules of usufruct.

Article 3b

The property of municipalitits, tliat of

institutions iledicated to religion. 1 harity,

and education, the arts and sciences, even

whin State property, shall be treated as

pnv.ite property.

All >cizure or destruction of. or wilful

d.iin,ii,'e to, institutions of this character,

historic monuments, works of art and

N'iriKe, is forbidden, and shoulil be made
the subject of legal proceedings.

.\RncLE 54

.\pplicable if sucii a case should arise,

which is unlikeh'.

.Vrticle 55

Applicable

Article -,(>

.\ppH. able, with the sul)stitution of the

words ' siiall ho inviolable ' for the words
' shall be treati^d as private property '.

1 I fc

ill

FiN'.\L Article

.1 hdligerent party which shall violate the

provisions ofthe present regulations shall, ifthe

ca-i:- demands, be liable to pay compensation.

It ^'luiil be responsible for all acts committed

bv persons forming part of its armed forces.

Final Article

.Vpplicabli'.

; ifi

It follows from the foregoing examination that the provisions of t'"',
<r

""^..'-'" "^"
?f

iSoo are to a great extent of a nature to he applied to naval warfare, an.l in effect these

pr..vi>ions are inspired by principles which are applicable not to war on land alone.

Xrwrtheless, the examination likewise proves that in several r.spects the application

«ouM necessitate not only changes of form, but also modihcations in the substance.

In>to.ul, therefore, of confining ourselves .imply to a reference to the ( onvention ot iSgg

-!..r this would not be sufficient -it would b,- necessary to <lraw up for naval warfare

as lur war on land, special, precise, and detailed regidations. ihese regulations would

have the advantage of substituting certainly, based upon detmite prescriptions, for the

in; Ttainty of a reference to principles that are more or less vague, and which in their

Kw applications are susceptible of various interpretations.

It 2
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Should wi- insort in the regulations n-spccting the laws and customs of war at mi
the different drafts elaborated or still to Ik- elaborate*! by the committee of examiniiiun

conc'crninK the crews of enemy merchant ships captured by a belhgerent ; thr Iriit

concerning hshing barks ; that concerning the treatment of enemy merchant ^ln|>^

on the outbreak of hostilities ; that concerning the destruction of neutral pri/.es, it. •

Like the system adopted in 1S99, the provisions of these ilrafts would then >i tvc

only as a basis for the mstructions that the contracting parties would engage to nw,

to their naval forces.

Will it b«' preferable, on the contrary, to make these provisions the subject of sc|Mr,iti

convtntions ? There would In- a certain advantage in combining all in the same n u'lil,,

tions. but if might Ix' felt that none of these drafts woulil concern the usages o( n.ivd

warfare prof^^Tly so called.

it was thought that this re|->ort might be conhned to bringing up an«l detiniiik' tin-

questions, as was done in regard to those brought up by the examination of tin t, xt

itself of the Convention of llii)().

It is for the committee to solve them.

^•t.

•.•'Ml- t.

d ^

\y I

I U



CONVENTION (VIII) RKLATIVE TO THE LAYING OF

AUTOMATIC SUBMARINE CONTACT MINES '

(For the headint^ vv Ihc Comcntwn for the pacific s.llUment of inUrnatwnal di^puUs})

Inspired by the principle of the freedom of sea routes, the common highway of

*"
SMine'that although the existing position of affairs makes it impossible to forbid

the employment of automatic submarine contact mines, it is nevertheless desirable

,0 restrict and regulate their employment in order to mitigate the severity of war

and to ensure, as far as possible to peaceful navigation the security to which it is

entitled, despite the existence of war ;

u- . u- u

Until such time as it is found possible to formulate rules on the subject which

shall ensure to the interests involved all the guarantees desirable ;

Have resolved to conclude a Convention for this purpose, and have appointed

the following as their plenipotentiaries :

[Here follow the names of plenipotentiaries.]

Who. after havii osited their full powers, found in good and due form, have

agreed upon the folio i provisions :

Akticlk I

It is forbidden :

. . ».j

I To lay unanchored automatic contact mines, except when i. .re so constructea

as to become harmless o.. ; hour at mos' after the person who laid them ceases to

control them ; ..1.1
2. To lay anchored automatic contact mines which do not become harmless as

soon as they have broken loose from their moorings ;

3. To use torpedoes which do not become harmless when they have missed their

mark.
Article 2

It is forbidden to lay automatic contact mines off the coasts 'nd ports of the enemy,

with the sole object of intercepting commercial shipping.

Article 3

When anchored automatic contact mines are employed, every possible precaution

must be taken for the security of peaceful shipping.

The belligerents undertake to do their utmost to render these mines harmless

within 8 limited time, and, should they cease to be under surveillance, to notify the

' AcUt et iocumnts, vol. i. p. 650. ' '^""' P' -'^^-
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duifr tones m toon u military txigcnciei permit, by a notice addreued to ship.

owiieri, which mutt also be communicated to the Governments through the diplo.

matic channel.

ARTK LK 4

Any neutral Power which lays automatic contact mines off its coasts must observe
the same rules and take tht same precautions as are imposed on belligerents.

The neutral Power must inform ship-owners, by a notice issued in advance, where
automatic contact mines will be laid. This notice must be communicated at once
to the Governments through the diplomatic channel.

Akticm; 5

At the close of the war, the contracting Powers undertake to do their utmost
to remove the mines which they have laid, each Power removing its own mines.

As regards anchored automatic contact mines laid by one of the belligerents

alo.ng ttie coasts of the other, their position must be notified to the other party by the

Power which laid them, and each Power must proceed with the least possible delay

to remove the mines in its own waters.

.Akticle b

The contracting Powers which do not at present own perfected mines .
' kind

contemplated in the present Convention, and which, consequently, coul .lot at

present carry out the rules laid down in Articles i and 3, undertake to convert
the materiel of their mines as soon as possible, so as to bring it into conformity with the

foregoing requirements.

ArTh 1.1: 7

The provisions of the present Convention do not apply except between contracting
Powers, and then only if all the belligerents are parties to the Convention.

.\rticle iS

The present Convention shall be rati.ied as soon as possible.

The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a proces-vohal signed by the

representatives of the Powers which take part therein and by the Nefherland Minister

for Foreign Affairs.

The subsequent deposits of ratifications shall be made by means of a written

notification addressed to the Netherland Government and accompanied by the instru-

mck.t of ratification.

A duly certified copy of the proeh-rerluil relative to the first deposit of ratifications,

of the notifications mentioned in the preceding paragraph, as well as of the instruments
of ratification, shall be at once sent, by the Netherland Government, through the

diplom.\tic channel, to the Powers invited to the Second Peace Conference, a. well

as to the other Powers which have adhered to the Convention. In the cases con-

templated in the preceding paragraph, the said Government shall inform them at

the same time of the date on which it has received the notification.
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Article 9

Non.fifn«tory Powers may adhere to the pretent Convention.

The Power which detiret to adhere notifte. in writing its intention to the Netherland

Government, transmitting to it the act of adhesion, which shall be deposited in the

archives of the said Government.

This Government shall at once transmit to all the other Powers a duly certified

copy of the notification as well as of the act of adhesion, stating th^ date on which

it received the notification.

Article 10

The present Convention shall come into force, in the case of the Powers which were

a party to the first deposit of ratifications, sixty days after the date of the pr'.c^-

J,Ul of this deposit, and. in the case of the Po^*.rs which ratify subsequently or

adhere, sixty days after the notification of their ratification or of the.r adhesion

has been received by the Netherland Government.

Aktki.f II

The present Convention shall remain in force for seven years, dating from the

MXtieth day after the date of the first deposit of ratifications.

Unless denounced, it shall continue in force after the expiration of this period.

The denunciation shall be notified in writing to the Netherland Government,

which shall at once communicate a duly certified copy of the notification to all the

Powers, informing them of the date on which it was received.

The denunciation shall only have effect in regard to the notifying Power, and six

months after the notification has reached the Netherland Governr.ient.

.\KlI(Lli 12

The contracting Powers undertake to reopen the question of the employment of

automatic contact mines six months before the expiration of the period contemplated

in the first paragraph of the preceding article, in the event of the question not having

been already reopened and settled by the Third Peace Conference.

If the contracting Powers conclude a fresh Convention relative to the employment

of mines, ;he present Convention shall cease to be applicable from the moment it

comes into force.

.\kticle 13

A register kept by the Netherland Ministry for Foreign Affairs shall give the date

of the deposit of ratifications made in virtue of Article 8, paragraphs 3 and 4. as

well as the date on which the notifications of adhesion (Article 9. paragraph 2) or

of denunciation (Article 11, paragraph 3) have been received.

Each contracting Power is entitled to hav ^ access to this register and to be supplied

with duly certified extracts from it.

In faith of which the plenipotentiaries have appended their signatures to the present

Convention.

s I Mil

I

. 1!
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Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies

of which shall be sent, through the diplomatic channel, to the Powers which have
been invited *3 the Second Peace Conference.

[Here follow signatures.]

» I

.ki' ' li..

,
.1

Report to the Conference from the Third Commission on the Laying
of Automatic Submarine Contact Mines'

(Reporter, Mk, Georgios Streit)

Mr. I'ri^idkm and (iis ii.emen :

Tlif Tiiinl (.'(ininiissiun to-il.iy renders an aaoii it to the Conference of the mission «lii, i,

you entrusted to it by assifjninj,' to it from amoni; the tojjies mentioned in the pi<it;r,ininK

of the Imperial Russian (iovernnient llie (luestion eoneerninf; the hiyuiK' of aiiionutiL
submarine eontai t nnm s.

After haviiii; referred the matter for prehminary study to ii> hr>t subconiiui-i. n.

wliieh Ml tuni, after a 1,'eneral discus ^ion,2 a{)p<)inteil a committee of exanunation ' uith

instructions to draft ref,'iilations, tlie Tliird Commissi(m busied itseif for a loiij^ tun. with

this subje<t of the iayui).; of mines. It ilevotcd four nieetinf^s to it ; in tlie me, t:iu •!

Au^'iist ->.H It had to (hspose of a prehminary question which had arisen in tlie comniin,v
of exaniin.ition. to wit, whether the ref,'iilations to he drawn up should als r.t.nn

provisions on the laying of mine> by neutrals
; in the nnetinRs of September 17, n, , 111,1 jh,

It deliberated on the draft rei,'ii hit ions and accompanying detailed report < subniiliMl tu

't by the committee of examination.^ \\c may be }X'miitted to refer to these so f.ir ,,- tli.

l>roject of the committee has not been chan).;ed by the Commission.
The draft drawn up by the committee " had its first reading in the meetings of N |.t, ml., r

17 and i<). In order to settle what provisions might sei iire a sufficient number ,! -.ii.-

to warrant a lio])r of reaching the desire<l agre.ment in the Conference, it seemed 11, , -.iry
to (onhne ourselves in drafting a project to serve as a basis for the second rea.liiii 1 , th,

decisions arrived at bv an absolute majority of vot< s We proceeded at the sjiii, iiiiu

' Tins n-|iurt «.is pr.-M-iiti-.l l.ir tlie Mm, I (. .iimiiis^iMi hv I'rok'ssor lleorKio.s Strtit (Cr.e, ,
i

' irtir
ot itif lirsi MilKoniTiii-,si,,ii .l,t, ,! JhuhiihI^ v(>]. ], p. aiy.

Mi'.tiiiKs 1)1 Jun.- -•7. Julv 4, ,m,l J.ilv ii 1,1 that snbconimi...si,)n.
Ihis .oimnittce ..I exaniLn.itinn w.i- pri-Mil..,! over hv Ins Kx.eMcmv Mr. Hai;iTnp (Nc.-,> tl-

prosMent el tlir snl)coniiniss]an. .iii.l w.i-. , (nnpcs,-,! ,.1 tlie follcwinK memliiTs l<,..ir-.\,linn I
- 1

anil l.i.-utrn.int-tonimander K.tzmann ((irrmanM. Ke.ir-.VInnral Sperrv (finteil States) Kc.u \ n-.nlMans (.\ustrM-fiunKarv). tns I-x, .lli-n, v Mr van .ien Heuvel (lielKinm)'. Capt.im Hurlani.i.nu .'

(Urazil), ( ulonel linn (Chnial, Captain lliacm (Spainl, Kear-A.l.niral Ara^;.. (l-rancel Capt.u
a.n.1 ( uniman, <T Se^.rav,. (C.nMt Urit.iin), Professor (leorpios Streit, rrporter ICrece)' Ins I

.

Count .irnulli ami ( aptain t .istiRlia (Italy), Kear-A.lmiral U.iviio Shmiamnra an.l Capt.iin \l
Japan

,
Ins l-.x, ellen, v \ i,cVlnuiMl Jonklie.r J A Ko.ll an.l l.„-„ten.,nt Surie (Netlu.rl,in,ls;

ehr (Kussia), Ins Kx. .•llfn. v Mr Ha.nniarskj.il.i an.l C-.ipt.iin af Klint (Sweden), Ins Kxcellen, .

1 .I.SI..I anil Ins l'.xecll.-ney \ i.e- Admiral .Melienied I'asha ( Ivirkev)
' I'mt. \> (156.

' I'!lV)"(!*)"'"^
"' '""""'"'"'"" '"''' '^" ni^'tinK^

:
its proceclings were not rccor.le.l.

"tlcv

;.l.i!n

.kli.in

i: il;
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to make slight changes in form. As a result all the seven articles of the new text
'
were able

on second reading to win unanimous support ;' although on some points there were absten-

tions and reservations which we shall take occasion to sixcify m the course of this brief

account The project, as a whole, was finally >ubmitted to the vote of the Commission

and was adopted unanimously by those who voted, with the reservations indicated. Mx

Powers refrained from voting.

I

The principal change made bv the Commissu.n in the text drafted by the committee

consists in the omission of Articles 2 to 5 of the committee'^ text
;
» these d.al with the

|„„„, ,s to area imposed upon belligerents in the use of anchored automatic submarine

,„nt.ut mines. l>aragr..ph 3 of Article 4, which obtained on the first r.adm^ a strong

miioritv (M yeas 5 navs, 3 abstentions, and 12 ab>ent), and on s.'cond reading unanimity

sw for a few abstentions (n veas and 4 abstention..), was the ..nly one kept bv the

('on.iin.su.n. It now appears as Article 2 of the draft which we have the h.niour to >ubmit

,„ the Conference ; the rest of the provi>ion> containe.l in the said articles have disappeared.

In 1 Kt from the beginning of our deliberations two <,pposing tendencies were manifested

„n the Mibject of the places wli.re it should be permisMbl.. to place anchored automatic

omt ict mines. On one hand it was deMred to .stablisl. li.xed limits within win. h the

emplovnient of such mines woul.l not be forbidden, an.l on the other a right was claimed m

1„ Inn'nf belligerents to make use of anchored mine> ssitliout restriction as to place, even

on the \uKh seas, within the ' sphere .,f their imme.liate activity .
1 he committee hoped

Ir. lie ,ible to hnd a compromise solution :

I By permitting the ii>e of anchored .uitomatic contact mines within a zone ol three

m .nne miles which in certain places would be extended t,) ten niil.'s
;
a further .listuu tion

ivmg established on certain points, as to this greater /one. b.'tween the defence and the

'.'

Hy permitting belliger.nts to make u>e of such mines in the sphere of their immediate

.ulivitv'.'ven bevond the limits ab.,v,' mentione.l ; but, in this cise, the mines employ, d

•

woul.l have t.) beso constructe.l as t.. b,- r.'U.lere.l harml.ss within the maximum p.ri.Kl

ui two li.iurs after the party using th.ni abanckme.l them '.

In the Cmmission this s.ilutu.n .U.I n..t .ibtain an abs.)lut.- maj.irity ..f v.ites. hvm

luri raph 2 ..f Arti.le 4, which establish.'.l the ,litlerenc.> m.ntioned b.tweeii attack ,.n.l

an, nee, was rejecte.l, as it ..btained .,nly I.) votes as against 12 nays and I., abst.nti.ms

It w..- the sam.' with an amendment preseiite.l, as ,1 compr.imise, by the .lel.gati.m of

Su, ,l.n ac.-..r.ling to which the prohibition^ .,f Articles 2 to 4 w.uil.l carry an excpti.-n

u) tlie , ,,>e
•

..f an imperu.us military n.'.v»itv '

; this amendment wa> lik.wis.^ reject.

d

!iv .1 m,i)oritv of the (.'ommi.s>i.in.

.\s to Articles 2 to paragraph I ..f 4. -is pr.sente.l by th.' c.mmitt.v, th.-y ..btaiiu d only

,. r, l.,t,v, .,,1.1 rather feeble maj..rit v (Article 2 ; lO yeas. 1 1 nays, l.i abst.ntioiis
;

Artu I. ,;

:

I'. , ... 10 navs, ic .distentions ; Articl,' 4, paragraph 1:15 yeas, .) navs. 12 abstentu.ns) ;

.n-' Aitule s'of this text was rej.cf.l alnu.st unanim.iusly, being ..pp.is.'.l both by tlu-

a,|,. ..;o„. ihat were against anv restricti.m m area and by tlu' d.l.gations that had

this ,i»i«: r, is iacntii-.il with tlic text sulmitteil
' ,( ilanimenti. vol. iii. p. 070. .mite >,-

.illterer.te, /'"^^ p. 0>4.
• Mi« of Si-ptcmbor io. .I.d^ 1/ J n ..'". "'-. vol m. \' 4U.

' I'.iit, p. 080.

i]
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1 'ti

I .

r

consented, in order to facilitate an agreement, to permit the use of anchored mines <vtrv-

where in the sphere of the immediate activity of the belhgerents, subject to the to< linical

restrictions contained in the second paragraph of Article 5. Moreover, very serious doubts

were expressed as to the possibility of applying in all circumstances the technical pro\iMon5

set forth in that paragraph.

The omission of Articles 2 to 3 of the committee's draft necessarily caused the m 1 unj

paragraph of Article 7 and the second paragraph of Article () to be dropped. It st rimd
however, to be understotxl that the absence of any provisifin assigning limits within \\hi,h

neutrals can place mines must not be interpreted as istablishing a right on the ]i,fn .t

neutrals to place mines on the high seas.

By thus overturning, through the suppression of Articles 2 to 5, the decision win. h 1 a.;

seemed to obtain unanimous supjiort in the committee anil according to which a rc.-tn. iitr:

as to area in the use of anchored mines ought to be expressly set forth in the reguliin r,«,

there has been no intention to swerve from the conviction that a restriction as to ari ,1 ,il-o

is in principle imiiosi-d ui>oii the employment of such miues. The very wrighly n-pi.ns-

bility towards j)eaceful shipping assumed by the bcilii rent that lays mines bevoiu! I.:-

cu.1~t.1l waters has been sovi-ral times placed in '-vi ue, and it has been unaiiiiiiMi!-iv

recipgniztil that only ' absolutely urgent military reasons ' can justify such a u>a}:i «ii:

respect to anchored mines. ' Conscience, good sense, and the sentiment of dutv iiii)'e-ii':

b\- the jinnciples of humanity' will be the surest guiili' for the conduet of iiKiriiiei- .1 ,-;

civilizeil nations
, even without an\ written stipulation, there will sureh- not be 1

1. ki:

.

in the minds of all the knowledge that the pnnci!)le of the liberty of tlu' seas, uiili lir.

obliijatioiw tli.it it cirries for those who m.ike u^e ot thi> me.in> of eomniunic,iti"ii >:]']]

to all peoples, is detinitively i|. ilii-;iteil to Inim.initv.

II

llie other provisions crmtained in the committee's draft have not undergone er---er,ii,i;

modirtcation.

Article I remains the same with the exception of a slight change in phr.ising to eiii].li,i-i;'

the prohibition laid down in the tirst paragraph. The fundamental distinction 1>. iwor
the three kinds of engines mentioned in Article i is preservi'd. The Commj--inn \v„;

un.'inimou-. for prohibiting the use of anchored automatic contact mines which dr. n. t

become hannless when they have broken loose from their moorings as well as tin :;- ci

torpedoes which do not become harmless when thc\' have missed tin ir mark \~ :<

unanchored mines, the broader proposal to forbiil their use absoiately (lor a ]>enoil ni v.w

years) was av'ain brought up bv the delegation of (Germany ; it obtained onl\- ,1 i L.tiv

m.ijorit\-
; and then the ))rovi-ion as the committee had worded it, that unanclior. .1 iniii'-

ipiight to be so constructed as to become h.irmless one hour at most after the i«i-. 11 wh.

laid tiiim ceases to control them, obtained a m.ijority of 10 veas agaiii>t ,"< 11, i\- ai;''.

ab'.tentions. .S Powers not res]ionding to the Vote call. The .\rgentine delegation .1 . Urni

that it accepted the provision with the exception of the tixed period of one hoii, \'.;tli;n

which the mine must l)econie harmless.

On the second reading. Article I w.is cirried unanimously; but reser\. - ,i> t"

jKiragraph I were .igain noted by the deleg.itions of dermany, Montenegro, Rii- 1 1, ani
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Sweden, which refrained from voting on this paragraph ;
and the Ottoman delegation,

through his Excellency Turkhan Pasha, made with regard to the whole article a declaration

that 'the Impeiial delegation cannot at the present time undertake any engagement for

which perfected systems arc not yet tmiversally known '.

Article 2 reproduces, as wc have just seen, paragraph 3 of the fourth article of the

committee's original draft. The different vicissitude through whi( ii tiiis provision passed

are narrated in the report to the Commission.

.\t the time of the second reading a short discussion again t..,)k place, as an objection

was made to Article 2 in its present form by the delegation of C.ermany. His lixcellcncy

BiTim Marschall t.bserved that the prohibition against laying mines off the coast> of the

eiieniv 'with the s.,le object of int.Tcepting coinimrrial shipping ', introduced a subjective

ekm.-nt whicli was absent from the otiier draft texts and which would give rise to

diffi.uhies in ai.plicatinn ; lie re>erv,.d his vut.-. His Excellency Mr. Merev .xpressed

himself in a Mmil.ir sense and refrained from voting on tills article, as also did the de!ei;atinns

of France and Colombi.i. The other members of the Commission supported the text

submitted 1)\ the committee.

A new ,ind more radical amendnie-it presented by the Hnti>li .lelegalioii,' provuling

that It Is
' forbidden to lav automatic colitaet mines befor. tiie ports of the adversary

other than those which are considered as war i.urt> ' liad previou>ly In .n rejected by

tlie Commisslo- by a vote of I j to 5, with 17 ab-t.ntions.

\rticle 32 \ s adopted uiianlmouslv. Indeed, through<iUt tiie dehber,.tions, all tlie

drlri;atr- HI their speeches supported the proposition tliat every po>Mble precaution should

b. taken iur thesecurif V of jX'aceful shipping ; .uid they were ,d.le t.. agree on the particular

im-.e,ure> to be takei tills purpose. The te.Xt l>roposi'd by the committee uiiderw.nt

oplv .1 slight ciiange n. its form ; since it wa> unanimously recognized that the provision

obhmi.g belligerent States to notify the danger zones ' as soon as It can be doiu' ' \v,,>

mtriulrd lu qualify this obligation a> tli.' exigencies of w.ir might make necess.ir\
.

it

sr, ni. a preferable to express this idea more clearly In the very text of the reg'ulation>.

lli^ Kxcell ncv Turkhan Pasha repeated on the occasion of the discussion of thi> .irticle

111 th- Commission, the declaration tli.it had been made in the committee by tlie Ottoman

duK...;atioii with regard to the straits ..f Hosporus and Dardanelles. This wa> m>ert.d m

ti.r ih tailed report.

Article 4.» dealing with tlu' precaulloii> imposed uiK>n neutrals in the use of automatic

um.u t mines, was accepted unanimously aft< r omitting by a majority vote the provision

lixiii,^ limits of area which neutrals should observe in laying mines. We have alreadv' had

occ.ision to explain the n-son of this onii.->ion.

Arti' le s' merely complet.-s the pr.ivisioii> contained In the two preceding articles by

l,,v,;,, down rules to be ,)bserved at the clo^e .d the war by <very r..wer. beUlgerellt or

!!.rur,,i, which has laid niine> that may >tili be d.mgerous tor shipping, llns wa> pa^sed

un.iiiminiislv.*

I i, proviM.m of Article ' i> temj.orary. The engagement t.ikeii by the contracting

!'..u. r- to convert as soon as po-sible tli- mah'rid of their niliu- >o ,1- to bring it into con-

IM: '

ii:

l^iii

ti:!i

',!

in

.
.'., ]<. '.QO.

!>' )iort to the Commission.
\ili' li- s dl tlic committees, draft.

Xilikk ( of tlie committee's ilr.ilt.

= .XrtKlc t. ..1 O;, inisiiitte./.. .Ir.ift.

' .Article 7 I't the K'niniittee's (Ir.ilt.

See ,il>o the repcrt U> the t omiuHMon, posl. y "
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fonnity wit ht he terhnicalromlit ions sot forth in tlicsf regulations was unanimously adopt,d;

but the hesitation manifested in the committee with respect to the period of one ye.ir tn 1»

Rranted Governments for effecting such conversion of unanchored mines was eniplii-izirl

in the Commission in connexion with the British amendment to apply this ^'a^l^ |"ri.il

to all mines mentioned in the rej^ulations. The British amendment provided :

The prohibition against employing automatic contact mines whidi do nut m-w.r
to the conditions of Article i sliall come into force one year after the ratilicii'inn ,

i

the present Convention.

The vote on this amendment was iS yeas, 1 1 nays, with S abstentions. Sevm I' w-r.

did !u>t respond t(. the call for their votes.

.\n absolute majority of V(ite> not havnig been secured, tiie British delegati<in pir,, v,u,':

at the time of tliescc<.iu', reading a new fornuda'estabh.-.liinga ilistin<tion between an. lur.
!

mine- and luiaiirliored mines; for the latter tile prohibition >tate(l in the tir>t art;. :

wouldgo into full r oiir year aft<T tiie ratitication of the C(inveiiti(in ; as to ancliori i| iiuii.

liowever, tiie period gr.inted (ioVcrnnUTits to <l'fei:t the Colivtrsion of matcrid rti]uiiir| Iv

Articles I .md ; of the regulation^ was extended to tline years from the date of r.ititii iin n

Thi' ri'sult of the voting on this fornuila was 17 yeas, (> iiay>, and 10 ab>tentioiis.

The M'cond ])aragrapli of Article () of the text presented by the conuinttd wl.ih

relates to the conititions iinpox .. the usi' of mines allowed ' within the splni. ••[ th,

immediate activity of the belligerei.t-; '. had to be abandoned, as we have .ilreadv ~.ii.! :;:

consequence of the omi»ion of the rule to which it referred.

At the tiiiif of till' v<ite on Article (> hi> Kxcellency Tiirkhan I'aslia renewed in tin n m,.

of tile Ottoman delegationits reserve relati\e to perfected systems not yet universally kiiMun;

he declared that 'm> far as his (iovemment was concerned it woukUlefer putting iiii.. jri-

tice tlu' rulesof .\rtii les laiul 3 referred to in Article (> until some suitable meauMjf ni-unn,

the conditions contemplated by the articles in question are generally adopted ,ind iii'i;. T
.\rticle 7 -orroponds to Article 10 of the conuuittee's draft. In the Coinmi—h n tli.

Briti.-li delegation proposed an .unendment '^ assigning a duration of seven y<'.ii> i.i ti,e

Convention as a cmnpronuse between the original proposal according to whit h tin 1 . nv, i.-

tion to be concluded was to have a duration of ten years and the text presenti.l l.\ t'

-.iir.r'

iptM!

;nt:^!i

,tii'r.-,

rir.uli

n,

.n

Committee which lixid a term of five years for it ; this amendment would at 1

time. ,is was said by the delegation of Japan in the Commission, avoid any int. 1

between the new Convention to be concluiled when the question slio\ild bi' 1

according to par.igrapli z of this article and the Convention now negotiated. Tli'

amendment wa^ .idopted on the first reading by 21 yeas against 8 nays and >) ab-i

b Powers not responding to the roll call ; at the time of the second reading tin

inserted on the basis of the Britisfi amentlnient secureil unanimity in the Cniiiiin-

.\s a consetpience there ai)pears at thi' end of the draft submitted to you .1 Ji \

according to whit h the stipulations of the pi est lit regulations are to hold for .i ]< :; d'i

seven years or until the clo>e of the Third I't.ae Confereiui' if that date is r.iri • tlr

contracting Powers undertake to reojxn the (piestion of the employment of 1'--.x
months before the expiration of the period of seven vears in the event of the qie 11 iv

:

having been already reopened and settled by the Third Peace Conference. 1 ,.;;;.: '!•

stipulation of a fresh Convention the present regulations would continue in for. unks-

' I')il. p. ogl. Post, [>. (.). .

\
,

. I.

.J*^^
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denounccl, and such acti.m shall . ,.ly havo .:ff..t in n«ar.l to thr n.,tifyinK P..«vr an.l

-,x months aftir the notiftc ation.

Before dosinn thi> rapid r.vi.w of the text whirl, is M.bmitted for the .mct.on of the

lonfer.nee it is inn-ortan. to recall a Very interesting d»cu»ion winch took place in the

Comm..sion n, the meeting of Septemlxr 2O on a., amen.in,. :t proposed hv ,i,e .leleKation

„f Colombia to Articles 2 and 5,' to the following effect :

The employment of anch<.r.-d contact mine, i, ab>oiiitelv forbidden except as

'

"Beniii;'nntl''lnav not emplov such mine, except for the proteUion .,f their ..wn

nnstsandonlv within a distance of the t;r.'ate-,t raiw ol cannon

I 1 .case- of arm, of the sea or navigable maritime channel, leaduiL; exduMvely

,0 the shores of a smf,'le l>,.wer, that Power may bar the .-ntran. e for its own protection

v>>- livinL anchored automatic lontact mine,.

Sh,'e;ents are absolutely forbidd.n to lay anchored automatic contact mines

m the open sea or in the water- of the .
luniy.

riu views of the Colombian delegation were developed by Mr. I'erez Truina Without

cm. nn. into the technical detail, of the que,tion he ur.ed the necessity from the point of

vuw o^d.e communitv of nation, of limiting the empl.>ymen. of anchored au omatic

contact nnnes to the <lt-fence of coast, if it should appear impossible to suppress th.ir use

.„ ,h,r His Excellencv Sir Ernest Satow .ledared himself in favour of the Colombian

nronosal saving that the British delegation would support any proposal tending to restru t

the u,c of mines, and that in England the .mployment of mines had been abolish..! t ven

for defensive purposes.
, .., . i 1 t

Mong the same line i -lonel Ting reiterated l,.r the delegation of China he desire of

the CImuse Government to assist in restricting the use of mines, and he declared that he

w.ul.l also vote in support of the pr,.posal of th.. Colombian delegation.

()„ the other hand, the president having emphasized the importance of the pr.nupl

,tat,.i in the first paragraph of this proposal as one that might of itself ^e made the subject

oi a vote bv the Commission, his Excellency Mr. Merey von Kapos-Mere <lirected the at eii-

t,on of the Commi^vsion to the difticulty <,f determining in some cases whether a military

otMat.on IS a means of defence propxTly so called or a means of attack
;
and that ther.fore

,n lu^ opinion the proposal in question ought to be voted on in its entirety. The same i.lea

. th. m.possibihtv of distmguish.ng in practice between the use of mines as a irieans of

... ofof attack was advanced bv h-.s Excellency Baron Marschall von Bieberst..n,

^.,1 that the German delegation was opposed to the Colombian amendment. His

'...,cv Mr Hagerup, who was chairman .,f the subcommissum and of the committee

. .nniation, recalled that the point ..f view thai the delegation ..f Colombia took had

, ar. fullv studied in the cours<. of their delilx-rations and that ,t ,eemed from thee

'at.ons'that a proposal to l-mit the employment of mine, to def.nc e alone would have

. . h,,n.e of success ; that none of tiie proposals in this direction liad g.me so far
;

and

rh,. delegation of Norwav would therefore abstain from voting on the amendm.nt

r, -',
(i as it ( cmld not have anv substantial value.

vt ,i„. „,stance of Mr. Pere^ Triana the Colombian propo,al w.is put to vote as a who e

-,..te, voted for and 15 against it ;
there were abstention, and 7 absent. As the

,u\\ was not absolute the amendm.nt failed,

'
.4i(, w/ ,/",iimi i;j-, \ol. Ill, i>.

CS", <'»'"•" --''

d.f.:

vvh..
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Finally, tlic Commission on the motion of the NVthcrland delegation' h.ul v. t to

consider the form to be f,'iven to the decision of the cnmmittee, approved in principlr l,y tL-

Commission, according to which there was no change whatever made in the present -titu^

of straits by the stipulations of the Convention to be concluded. The Netherland d.l.^^itun

desired that a provision to this effect be inserted in the regidations concerning the lavmi;, t

mines. .\fter a discussion it was deemed preferable to add nothing to the te.\t i.f tl..

regulations but instead to change the passage in the report which sjx'aks of the re>.,l\iti„n

of the committee of examination on this question. It would be thus established in tl:<

report that straits are not contemplated in the deliberations of the present Conferfth\\.\rA.
while expressly preserving the declarations made in the committee by the dclegatiuns o!

the United States, Japan, Russia, and Turkey, a desire would be indicated to stc the

technical conditions adopted in the present regtdations applied to such mines as niii^iit Lf

used in straits.

Fn line with this idea it was decided to substitute the following for the last par.mr.iph

ol the fifth chapter of the report :

''

The conmiittee has taken note of these declarations ami decided that they -Imuli
be reproduced in full in tl.e present report. -At the same time the committee .livil,!

nnaniinou>iy to suppress ill provisions relating to straits, which should be 1, it uu:
of (liscussion in tiie present Conference. It w.is clearly understood that uii^lir tin

stipulations ot the ("onvention to be concluded nothing whatever has been rh,in:;nj

as reii.irds he aitn.il status of straits. But, so far as not inconsistent \siili "il,.:

foregoiiif,' declarations, it has been considered as natural that the technical cnnliti-ri:
establi^ihed by these regulations should be of general application.

Such, L;eiitlenirn, is the n^sult of our painstaking deliberations on this new and .lilli..u:t

qiifstion. We li.ix'e been able to reach an agreement in the Commission on some [iriii. ipls

really useful for the society of nations ami constituting a first step forwanl in lli. \k,'1

traced by tin' I"ir>t Peace Conference. It is foi your high assembly to perpetuate tin u. rk

of the Commission by giving your sanction to the provisions contained in tli- ir.ii;

regulations annexed winch we luive tln^ honour to commend to the ajiproval "j il.o

Conference.

.\\m:x p
DK.VFT R1;GLI..\TI0NS CONCEKMNG the LAVIM; of automatic SUBMAKI.Ni;

CONT.VCT MINES

Text siibmilted to the Conference*

T , , .

, ,
Article i

It IS forbidden :

I. To lay unanchored .lutom.itic contact mines, I'.xcept when they are so construe ird

to become li.irmless <jne hour at most .ifter the |)erson who l.iid them ceases to coiitinl tlui

2 To l.iy anchored automatic contact mines which do not become hannk'ss .i- >.i

as they tKi\(' broken loose from their moorings
;

;;. To use toqiedoes which do not become harmless when thev have ini,-,M ! thi

mark.

' /Vsi. p. '..,.1.

' .htsi el doiumenii, vol. i, p. 293, annexe B.
• Post, p. 664.
* See footnote on |i,
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Article j

655

It is forbidden to lay automatic contact mines off tfic coasts and ports of the enemy

with the sole object of intercepting commercial shipping.

Article j

When anchored automatic contact mines are employed, every [.ossihle precaution

must be taken for the safety of peaceful shipping.
, , ,

Ihe be.iigcrents undertake to ilo their utmost to render these mnies harmless witliin

I limited time, and, should thev cease to be \mder surveillance, to notify the danger zones

as soon as military exigencies "permit, by a notice addressed to ship-owners, which must

also be communicated to the (iovernments through the diplomatic channel.

Article 4

.\ny neutral Power wliich lays automatic contact mines off its coasts must observe th''

same rules and take the same precautions as are imposed on belligerents.

flu neutral Tower must inform ship-owners, by a notice issued in advance, where

automatic contact mines will be anchored. This notice must be communicated at once

to the (iovernments through the iliplomatic channel.

Artii LE 5

.\t the close of the war the contracting I'ouer> undertake to do their utmost to remove

the muies which thev have laid, each Power removing its own mines.

.\> rei^anls anchored aut'.,natic contact mines laid by one of the belligerents along

tlKi.i.i>t> of the other, tl>eir position must be notified by the Power which laid them to

the other party, and each Power must i)roceed with the le;l^t po-.-.ible delay to remove the

iiiiiir> Ml it^ own waters.

Article C

The contracting Powers which do not at present own perfectinl mines of the kind

rnntrmpiated in the present n'gulations. and which, consi'iiuentiy, enuhl not at present

..irrv out the rules laid down in Articles i and J, undertake to convert the mah'rtii ot

their mines as soon as possible, so as to bring them mto tiinformity with the foregoing

rniuirements.

.\rticle 7
'

II

or nil - —
riir (ontracting Powers undertake to reopen the question of the employment

aiitom.iiie submarine contact mines si.\ months before the expiration of the period

MViii vears, in the event of the question not having been already ret)peneil and sett

hv the Tliinl Peace Conference.

In the absence of a stipulation of a new Convention the present regulations will con

tiiHir m lorce unless the present Convention is denounced. The deniniciation sha"

liavr rftect (with regard to the notifying Power) until six months .dter the nolitications.

' III--,,' >lr,ift re-uUtions were ailujU.-a witlumt i li.inge In- the Cunferi mr in its eii^litli plenary

M^.-|| n I'll DLtobor Q, 1907. Kospeitinn ino.hlK.itions sul)se.iiiently m.ule m the wonlinK ol .Vrtule ,--.

he Stipulations of the present regulations are concluded for a perioi'

ml the close of the Third Peace Conference, if that date is earlier.

of seven VtMrs

of

led

not

. Kiii.uilt's report (in the l-'inal .\it, uhA

1 11 : Miurity ' replaces ' salcty ' (.\rtKle .?1 ,

[\r.\< \v '.)
' regulations ' Ix'comcs ' convention

'

.4, A few minor ch,uiK> > .iNo .ippi'.ir in the C(

to the other p.irtv ' tollows ' iiutilinl ' (.Vrticle 51 ;

.uiM • them '. (ur'min-s. Ik-mjiium 'it' lor mutcnrl.

1
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ANNKX 2'
I hi; LAYlNl. OK AITOMATIC CONTACT MINES

1 i'

Report til the ('onimission^

In tiikint,' up thf qiiotidii of the laying of mint's the first sulKommission li.id no illii,;,,r.,

a> to till' possibility in this di'hi ate matter of reaeliiiif,' ronclusions tliat would brine iLmi-

a definitive and absolutely satisfactory solution of all its problems. In addition l.. tli.

technical diHieulties. which the eminent president of the subcommission justly eiiiph i-i/,
j

at the heginniuK' of our work and which have aris<'n with disconcerting frequem v. tiiri

are difficulties of a legal nature inherent in one of the most important <livision^ ..| il.

law of nations -tilt regulation of .he freedom of the sea. Between principles win. h ,;

first glance seemed unreconcilable, it was necessary to find a middle path in oil, rt.
comply as far .is possible with all legitiinate demands.

H in this (piestion of relatively recent date theoretical stuily has brought oiii wr,
Stnous controversies, we should not 1h' astonished to meet with great caution in .1 .|i].|.

m,ifi( conference, the purpose of whose deliberations is to formulate a text susk ptiM.
of being transformed into an international convention involving the contracting St.it'-

in undertakings that are firm and exact.
The Institute of International Law consi<lered this subject a year ago at its -. ^inn

m tihent, on the basis of a report presented by Professor Kebedgy, and, after .1 m rv

interesting discussion, it only arrived at a provisional wording of its resolution^, ml
decided that a ffrther disc sion should take place at the next session A simil.ir i^r-
(ceding took place at the K, . session of the International Law Association, where a r. 111 irk-

able pajHT was submitted by Mr. von Martitz, professor at the I'niversity of H.rlin
,

this paper was referred to a committee with instructions to draw up proposals t<n th.

next meeting of the association.

We are dealing in fact with one of the principal wi'apons that modern war iiiit-
usi ()f. Besides submarine mines operated from a distance by electric cables and srrvin;
mainly far coast defence, and besides automobile torpedoes discharged during a tiiwil

combat, of ;ate years there have been used automatic contact mines, both anchorr.l ani
unanchorcd, which can be laid rapidly in great numbers, and are intended t.) r\p|.i,li

as a result of a mere blow received from a hostile war-ship. No one dreams of coni' stmi;

the legitimacy of these weapons from the view-point of existing aw ; likewise, tv „m
has thought of forbidding their use completely—especially a use for the purpose ol iiiiur-

ing the armed fori es of the enemy. But the employment of this weapon, in itself allow, ih!i,

carries danger for |)eaceful shipping ; and peaceful shipping may claim that the s( ,1, "i in

to all nations, should not conceal these secret engines of destruction, sown in unt\].iitia
places, without all possible precautions being taken to safeguard the principl. .1 th.

freedom of the sea definitively established centuries ago. Here it is that intcrr, itiuiidl

law is asked to intervene and to attempt to harmonize this principle with tin no h*;

imp<Tative exigencies of war and the legitimate needs of national defence. M^i. nvir,

the purpose of assuring to pacific commerce an effectual protection has ((institui I tht

point of common departure of all the discussions of the subcommission and of tli . "m-

' Actfsct drinnitnls, vol. iii, p. }ir;, annexi' A.
'

I his report was prcstntiil to tin- Commission in tlie name of a committee of examination
Ijv the <irst sulKommissiun anil prisKlcil over l>y his Excellency Mr. Hanenip (Norway), pi
this sulKommission. The tomniittie was composed of the following meml>ers : Kear-.\ilin
and Litutinant-Commander Ketzniann ((•ermanv), Kear-Admiral Sperry (I'nited States ot
Kear-.\dmiral Haus (.\ustria-Hun aiv), his Kxtellenis Mr. van ilcn Heuvtl (IJelgiumI, C.i]
lamaqui (Urazil), Colonel Tinj; (C na). Captain Chaci.n (Spain), Kcar-Admiral Arago (Kraiu.
Ottley and (..mnuindcr Se^r^ive

,
.rcat ISntain), Professor C.eorKios Strcit, rcjHjrter (Clrem

lerency Count lornielli and Captain Castiglia (Italv), Kear-Admiral Shimamura and Captain
I Japani, his Kxtellency Kear-Admiral Jonkheer Kiiell and Lieutenant Surie (Netherlands!, C.i)
(Kusbia), his Kxcellency Mr. Hammarskjohl and Captain af Klint (Sweden), his txcelienn
I'asha and Kear-Admiral Mehemed I'a^ha (Turkey).
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11)11 11* (Ihiii.i sumin.irizini;

lure furthur to ;u cfiitu.ite

mittff. riu' ti'rrible lutastroplus tli.it may be .,ui-.iil liy .mturii.itic roiitact miiKS at

inv moment (luring a war, and cvoii for a loni; time after tin- lomlii^ion of jjoacf, wen:

prtsi'nt in the miiuls of all. ami a tlci laratimi of tli.' df

recent ix|)erienits in its watirs in the Far ICa-^t was of

the ;,'iniTal (k'sirc to reach aKrcfincnt on this subjeit.

The ("liincsi- (lovcninirnt (so ran tliis (Icdaratum) is ivon to-day undir tlio

mcfssity of i'(iiiii)pinK tin- vessels in its coastwise tra<le with special inslrumunl<!

to pick lip and destroy the tloatinf,- mines which encumber not only the hif;h sea

hut also its tirritorial wateis. In spite ol rvery preiaution bein« 1 iken, a very con-

Mderable numlKT of masting trade boat^ ti'limg Ixiats. jimks ..'id >ampans have

suiik as a conseiiueiice of collisions with the:,e .uiloinatic submarine contact mines,

and these vessels have Ixen utterly lo-,t with tiieir cari,'oes without tiie details of

the (hs.isters reaching the western world. It is calculated that from livi; to six iiundr. il

of our countrymen in the pursuit of their peaceful occupations have met a cruel

death through these dangerous engines.

On the other iiand. we must take into aciiiunl the ineonte^table fact that submarine

mine- are .i means of w.irfan' the absolute proiiibilioii of whi( h cm neither be hoped

for nor perhaps desired tven in tiie interest of peace : tluy are, above.- all, a me.ins of def nee,

nut costly but .cry effective, extremely useful to protect extendeil coa^l-. and adapted

to saving the considerable exiHiiise that the maintenance of great navii's requires. Certahily

the ideal defence of co.ists, the defence which can never caus.' injury to peaceful ships,

is that obtained by hxeil mines which explode by means of electricity. But the use of

such mines is necessarily limited to the vicinity of the land, and even there it is not alw.iys

po^sibh' nor sutycient. ' This means that aiitom.itic c.mt.ict mines are an indispensal)!.-

weapon. Now to ask ,in .il)>olute prohibition of this we.ipoii would const;iiuently be

demanding the impossible ; it is necessary to coiitine ourselves to regulating its use.

NotwithstaiKling these ditTiculties. thf tommitte,. charged with co-ordinating tii.;

resolutions of the Mibcommissicm and with endeavouring to nconcile in (me text I lie

aifferent view-points, may congratulate itself for having reached an agreement (m some

of the bro.ul principles "that should in it^ opinion govern the subject. The principles

unaniniouslv .iccepted may be summed up .is follows :

I. riiereis.i fundamental distinction to be m.ide between .mchored .uitoinatic contact

mines and unanchored mines; the l.itter may be used everywhere, but they shouhl be

constructed in such .i way as to be( imie h.irmless within the l.ipse of a very short time ;

it sh'iuld be the same with torpedoes that have missed their mark.

_>. .\s to anchored mines, a limitation is necessary as to sp.ice, that is to say, as regards

the places where it shall b' permissible to I.iy them.

J. But as this limitation cm not he .U^solute and .is it does not exclude in cvi^rv ca^e

the po>sibility of laying .mchored mines wh Te peaceful >hipping shouM be entitled to

here ig.iin to 'i.iv.' recourse to a limit. itioii in

time during which tlie mine is d.ingeioiis. wliidi

We have likewise been ,ibl.'

• 1 ill such a w.iv iis to becuiii- hariii-

relv upon tree navigat'on, it is neci.'ss.iry

4ur.ii!"ii, that is to say, a limitation of the

wuiil.l he pos>ible, thanks to modern te( hnic.il invention.

to ri icli a unanimous decision :

ihit every .mchored mine should I'c ciii>lnii tc

ie>> Hi ( asc it breaks its mocrings .ind goes .idrilt.

I!'- , s happv combination of the limit, itions .is to -.pace, with the tcchnu al coii-

^litiMii.-- th.it we h.ive just mentioned, .i \-erv .ipitreci.ihle improvement .Mil be elfected

"ver the present :-t.tte of tilings. CJn several occ.isions i; h,is Iven strongly emph.isizcl

obliuMtion of employing .incliored mines th.it become h.irmless .is soon .is they

ken fnmi their m()orini;s lonstiluies ,i verv gre.il adv.ni> over the present
til.th.it

h.ive bn
>ltll:ltl'pn

t
IhiM- pnjvi>ions .ire comphted In- rule.-, ,il>o voted im.iniinously, est.iblishing

m Mlih-.itioii on Sl.ites employing .mchored mine- not miiv to t.ike alljxissible me^^-sup s

ut jir.
. .lutioii, particul.irly in notilyiiiL; the dangerous r.-^ion- (Article fi), but also to

I
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nmovf at the onil of llif war thi' aiuliDid mines that have Ih-i ii laid, ami, in i v, r\

case, to proviile so far a-s iM)s>il)le that the mines madi' use of U'lonie harmle^^ iihi

the lapse of a short time, so that they <lo not remain (tangerous hmg after tlie .l..-,

ol the war
5. ImimIIv, the ^emral consent of the Siat4s representeil in the committee o( e\,ii,mi.i-

tiiin was niven to some transitory provisions underlakini,' to ajjiijy thesi' rules a-. -
1 i.

possible and f.'ranunf,' the time iitces>ar\' for coiiv.t^ioii of existing ni.ileri.il, .1^ u.!l ,.

to the uru that the ((uestion may Ix' taken up a(,Miii before the exjiiration of ihr i,. .-

y.irilv rather >hort t<'rm for which the Convention can be concludeil.

These statements are certainly of a n.iture to weaken the impression that p. rhi]-

will Ix' |)ro<luced b\- an an.ilvsis ol the disaKreeiuents on diHerent details rcKardiii.L; ulii 1;

wi- shall take occasion to t;i\e .in account in the i oiirse of this report
;

ihey jimxi li,,'

the loni,' work of tlu sulxommissidn and of the committe • of ex.imin.ition Ims Ui\i\\\

succei ded in pro<liii iiii; real results unanimously accepted. It will be for the <'oiinni--i( r.

to endeavour to reconcile- with the ),'re.itest de(,'ree the oppcisinj,' views on those p.iin'.

where a solution salisfactorv tor all could not lie found.

II

The disiussicin in the sulKommission took place on the basis of a
j
roject pic-iiit,j

at the hrsi 'iieetint; ol the Third Commission by his lixcellency Sir ICriu st Satnw in i;.

naliic' of the British delegation' At the same time the cleUgation of Italv pi. - nt'

.

an amendment on tin- lirst twci points of the British ijroject. lliis Italian pro|" -iii :.

was characterized by his K.-iitlleiic y Count lornielli as a prelimin.iry motion.' Hc-il.-

tlic-re were the tollowiiif,' propositions and amendments :

I. An amendment ol the delcfjation ol Japan icincerniii).; unanchored auI'Min;;

icmtact minc-s -

J. Propositions and aineiidmciils of the delef^atioii of the Netherlands nlatui.; :

ci rtain points of cletail in the British iiroposal. and es|)i(ially emphasizing the obliu; cH"',

111 gi\e notice of minces laid, the rcLjulation of the riKlit ol neutr.ils to la\- mines lni tl;-

puriMise ol clen\iii^; lHlli^;erents access to their territorv. and tinally the establislimi :r

ol the responsihilit\- that should rest upon dovenuncMits phuiiik' mines, if these iiiui"

cause loss ol non-hostile nidividuals or mal .1 outsicle of the notitieil regions."

J. A pro]xisition ol the delegation ol Br.i. 1 on the subject ol the clelence C)f the mi-'-

ol neutrals and the responsibility to be established in case of the bre,iking loose cM iniiH-'

4. .\ |)ro])osal of the- deleg.ition of S|)aiii on the subject ol the control to !« c\i r. i-

liv an intcrriiiticiii.d lechnical icimnussion over the use of jierfc' ted mines as w< il .: ''.

the subjc ct of contining the l.iying ol nunes to hostile territorial w.'lers.''

5. .\n amendineiit cif the cleleg.ition ol (ieriii.iny concerning the use ol aiii li^n ;

automatic contac I mines in the theatre- of war.*

(). A propos.d ol the delegation ol Russia rel.iling to the- jx-rio 1 ol tunc- to he tiv- :

leir putting ix-rlected mines into use.''

7. A |>riii)os,il cil tile- I'niti-d .s^tatcs e.| .\mt-ric,i, which, although hied at tin- iii.ct::,,

III jul\- II, could nut l>e di--tril>utei| until .iltc-r the- close- o| the cU-bates in the siili-"!:.

mission.*

Alter a gene ral clc:cussic)n all these proposals wi-re relerrc-d to a committee ol c .Nniinij-

tion and dralliiig. i 1 which w<-ri- askc-d to participate the bureau of the subcomllll.-^i- '.

and rcpreseiilatixcs ul the delegations th.it h.icl pri-seiiti-d jiroposals or ameii-liiMi!-

There have- iM-sidcs taken p.iit in the- work of the committee of t-xamin.ition n-|)rc-seiit.il!v--

oi the I'liiich aiM Aiistro lliing.iri.in delegations, .md among the members of the s"'-

cciinini^sion his l-^xcilieiicy Turkh.m i'.ish.i, honorary president of the 'i'hird Comiuis-in:.

/•,.6/, Jl. <.Sl,

l'0-.l, ic (.S4.

I'uil, ]i. (ihj

y'l.j/, p. .'iS;

}\'>l, [l, OcS.i
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ColDncl Tint,' in tin' pl.Kc of liis Exrcllcnry Mr. Lou Tscny-tsianu. lionorary prisidcnt

of the Thinl Commission, anil Ins Exci'llrmy Mr. Hammurskiold, vk i -prcsidrnl of this

s;imi' Commission.

Tlic (ommittrc likewise ti>ok as a h.i-is of its drlilHTations llic Hriiivli pro|>osal, (lian>;iMl

a lillli' in fomi in order to permit of plannK all tlie pro|)osal-. tlni- far presented ni><>n

asvilopli< tahli',' prep.ired 1>V hl^ Exeellency Mr. Hauerup In tli( c (I'lr-*' of the di hate>

in the I'omniittie new propo>,ds or formulas were presented by the delegations of (i<Tman\'.

.'Vu«tria-Hiin(,Mrv. C.re.it Hritain. Italy, and the Netherlands, whi< h were onlv di-tnl)Uted

id the memlxTs of the «.immitti-e. ami re;,'ardint,' which we shall have ok a>ion to sjM'ak

further on. .AmonK tliise the flerm.m d. leu, it ion i)resented in the third meetini.; of the

nmimittee the text, ' romhiniiiL; in i>.irt the |)r<viou> propos.iK with a view to re( omilini;

milit.irv exip'iuies with the interests of ixar. fill shipping'- .Ml tliesi' j)roposals and

.iniiiidments servi-d for the dr.iftini,' l>v tlu' biire.ui of the te.xts adopted on the Kisis of

the clehtxTatlons of the (ommiltei in nrd.r m N- JUTSented for its definitive vole, as well

a> fnr the hnal dr.iltint,' of the i>roje( t whii h .ippears ,it the end of the pres.nt report

and Is sulimitted for thi' ,ipi>rov.il of the Commission, leii meetings of the (onunittei

ol ( x.imination were held : it w.is ,it;reed not to make a re( ord of the jnoi eedin^s in ordir

Id f.inlitate free ixdian^e of views anion),' the memhirs of the committee The ,il)sen< e

(if siuh minutes exjilains the len^thv and somewhat nnusii.il i haraeter of the present

rrpcjrt, whiih must, in a more <Utail<><l taslion than is usual. t,'ive an account of the

])riiuil>.il opinions eX|)ressed in the committee.

IIP

IV

The project whi( h the committee has the h mr to sulimil op<'ns with (iTl.iiii ]<r'-

hihitioiis I oncerninu the different kinds of eiii,'ines to whii h it rehites. H\ re.ison oi tli' ir

imi«irtanc<' it w,is tlioimht best to pi. ice these provisions ,it the he.id of the proj<-ct.

.\ki1( l.i: I

It is forbidden :

I. lo lay unanclioied autoni.itic ((int. lit mines which do not U'conie h.irinless

one hour .It most after the ihtsoii who Liid them ceases to (ontrol them
;

_>. To l.iy ,iii(hiired .lutomatu (ontact mines wlii( h do not become li.irmless

as soon .is tliev have broken loose Iroin their moorings
;

V To Use toriM'does whi( h do not be( oiiie li.irmless when they have missed their

mark.

.\ distinction between these three kinds of eii^'ines is made necesS.irX' by their n.itur.'

:iivi .ilsK b\- the purposes lor which they .ire used.

['namiwrcd mines, floating at hirue ujion the sea, constitute ,i treme;idoii- (l.ini;(i

for |>e,iceful shippini,', oven beyond the theatre of war and f.ir from the iil.ues wliei( tin \

li.(V( been l.iid : this is what led the Institute ol International I.,iw to decl.iiv iisdf m
tav.mr of an ab.Milute prohibition of these floating' mines. The origin, il |iroj( I of the

Bn'.idi delegation was conci'ivcd in this s.ime sense; but at the very iN'ginniiig of the

ills, iis-imi in the subconiniission the proposal to jirohibit absolutely the use of iin.iiichon !

mines \v,[s confronted with very serious objeciions. It w.is pointed out th.it it is impossible

fnr (jovernnients to disjiense with a weapon hitherto emphned in naval w.irf.ire, and

is]'<(i;ill\- in certain cases the only me.ins of safety for a vessel ]>ursued by a stronger

cinnn-. In general, it w.is said, the imperative reiiuiiemeiils of war are incompatible

with so absolute a prohibition. Two jiroposals, based ujiou recent jirogress m the

• r .,.,,, es; /'.-/. r ''S,

' This chapter ef tlie report (le.dswitli Uie.niestuin of tlio coraiieU-ncc el the (.onimission rcspectui>;

ll.c ii.:l.t el neutral I'uwtTb to lav mines.
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construction of mines, i.f wlii( h we liivc .ilrculv sj)<)k<n, lirouKht .ilnmt .i s4>lution wlmh
whilo taking into aimiiiit nnlil.iry cxiKcm u-s, w is .it tlir s,im>' timi- i>l .i n.iliin- to n -.imiil

satisfactorily to Itif !cj,'iiiniatc rights <>l (HMnfiil shipping' Mic i>ri limmarv niMiiM!>

of llif Italian liclc^jation,' by whicji ' iin.iiu iiorcil aiitoin.itii contai t iiiiiiis must Ib- i

nislinl with an apparatus niiilcnnis' tliciu liarnilos mu' hour at tin- most .iflcr tinir pin

mcnt ', was aloii^ tiicsc liiu>. aiwl it met no Mp|«)silioii iii the siiIm onmiissioti A -iiuil ii

pro[)osal was prcsmtcil hv tin- (UI<i;alioii of J.ipan.' and Captain Ottlcv also siippnir.

it in bfhalf of the Uritisli dclr^jation in < asc the al>^olllt«• proliiliitlon should pioi, ,,:,

a< c cpt.iblc and upon condition that the lapse of tunc after which im.inchoied iiiiiic> .h.>nl |

Ix'i'omc h.irmless was to be .i very limited o,ie.

Nevertheless, the proposal of an al)solute prohibition ot all unanchored anionic

contact mines was broutiht up a«aiii by the deletjatioii of the rnitcd States ol Aiiimh i-

It coiiM not rail' inijoritv i>l votes in the .ommittee of examination, which n p , t,
i

It l)V eleven V(. ''» four. With two abstentions, ind then deilared itself unaniiiiuii-lv

in favour ot a limitation in the sense above indic ali'd 'if the time during' win. Ii ti,

imam hored mine mav \m- dangerous. Hut, althoiit,'li in a^reiiui'Ht on this last prim ipl.

the niemliers of the loinmittee were not unanimous in desirini; also to ti.x m a deteriinii, 'i

manner the length i>t time to be allowed lor unanchored mines to become liarmlc^ . !•

was maintained that there are cases where it is imiiossible to ti.x a limit in advaiui'. tl,

w.' must b«> satisfied with a more ^,'ciural lormiil.i which will, willioiit hxiiig .mv I' lu/

of time, l.iy i down '

tli.it iiii.incliore<l autom.itic cont.ut mines should IxM-ome lunii

less .ifter a limited time so .is to (iresent no danger to iieiitr.il ships '.
' If ,i iiav.il Imi

said Rc.ir-Admir.il SIckcI. ' is imrsued anil wislus to throw iin.iiK h<ind mines to ph vi
•

its advers.iry trom re.icliint; it, a fi.xed limit, espec i.illy .i limit of one hour, wmild v. r,

often render the use of this wc.ipon inetlei tive and useless. ,is the pursuer will U- in

.1 position, either through his scouts or other me. ins, t<) know that his .idvers.iry Ims i !-

mmes, anil would tlierefori' find w.ivs to .ivoid .ill d.in|,'er either bv makiiii; .i short d. i
i--

or w.iitini,' an hoir before p.issinK over the d.mf^erous place, alter wIik h he will he (|ii;;

s.ili'. .Xnothcr casi' arises when an enemy blocks the mouth of .1 r'Ver If the cli l. n J r

u islies to employ floating mines against his enemy by sending tluin down with the c iirnii'

the time cif their effectiviness must be in relation with the dist.iiue they are to in\.l.

.ind cm not Ix; fixed in .idv.ince.'

Ill -pit f
' e cor.si.l.'.-.it'ons the majority of the committee, di'siring to mik. ^ii;

that the principle .idopted would \x- really effective, declared itself in f.ivoiir of 1 hv

of time li.xid in adv.iiue (nine votes to two ,ind tive .ibstentioiis), alter wliuli tli'- 'i

:

mittee on Ixini,' (.died upon to 111.ike a choice between a limit of one hour .ind 1 Im.

oi two hours (the l.ittcr h.iving been propised by w.iy of . (unproinise by his ICx. 11 1, v

Mr. Ilanmi.irskjold). decided in f.ivour of .1 linnt of one hour b\- .1 inajorit\- of el-ln V"'r-

,iL;iinst .me, with seven .ibsientions.

The original Itali.in pro|Kis.il w.is thus .ncepted. Hut it w.is observed that .'.nv^n:

nil incliop (1 minis .ire .ilso iiu ludcd .iiilom.itic mines ui tow. ,md tor these the Inni! •>:

one hour shou'id not be i minted from the moment nl pl.icmg tliem but only Ir.ni ;l:'

moment when tluv .ire let loose .ind drift by themselves. As this observation s,
,
m. !

.1 jiist one, the [irovisinn wis worded so as to meet this re(|uiremciit. It was .i.hii !

;li It un.inchored ,iutniii;itir contact mines should become liiiniless one limir ,11 di. iii'-'.

.ilier the one who has j.iid them loses control over tlieiii.

.\s to ,iii(hiirixl .lutomatic contact mines ,md automatic torpediH's. ayrceineiii n -pn !

inu thrir . oiistniciion w.is more easilv re.u lied. Mie Kiis.ian propos.d on .111!

tor|)ediM s ^ u.is adopted im.iiiiniouslv, with the omission of iln words ' su f.ir .is |"'

wliii h ippe.ind in tlie ]>roliibilioii proposed b\- the Impeii.d deleu.itiou iini'.iic

nse nf -llrh |or|>ei|oe~

llic iiiohibition of tl

mat:-

do not be. onie hariiilc-s when thev ha\e niissi'd ihrii imrK.

Use of .inclloied .tutom.ltic rniit.li I millis. th.it do not h. .e]:;;

' /
/.I'.

I\.^i.l
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hamilfss whfn ili<y liivc hntkin from tlmr truxiriiiKs, apjH'ariil in all liic iuni|.!.tr pro

HI itions in<l met with III) •it)|i'< tioii in tin- i oiiuiiitti

ii nniaiii> "iilv li' iiniiiHiii 1)11 till' Mibpi I ol Artiil<' I Mini.- ilmilits of .1 t<'< finical

lir that wiTf I Niirrssc.i in thi' lominitttf Wliili- •.onif iiic!iilKr>. of tlr 1 ipinniitt<'<;

1 the iMi»iliility o( anv Miri' rfaluation 111 all 1 iri tiiu>tain cs ol llii:

lor tlir ((iii-.t nil lion ol auloiiialn nilnr->. win tin r anilioml 01 uii-

iloutitlnl as to ll

[.nn(ii>l<> alio;I"

liorfd, ro!it.iiiliii!4 that tlitTf dors not at (ir.'M'nt cXist appar.il Us Linurally ailoptnl

MitlK iriith iiiril out to nii'lir liiinr^ hniiili s^ ', tin- iua)oril\ -> n . cl m .rr saii^juiiir

.his siif>|iit. l^\isiiii|4 ip|iaiatiis I. iii|. riiii^ iiiinrs liarnilrss ,it tin- surface or tvrii

kiiiK tlnir iniiiK rsion (imiplitc thmui^h lh<- iiililtr.ition of w.ilc r wilhiii a Imiiti.l lrnj;lli

(irc v< 11

(111 I

mikiiiK

llinicissiitlicirnt 111 til.' opinion of ( iptaiii ( asimlia to nii'.t tin- ri iiuir. iin ills ol Artii

aiKl 111 a

Captain

wliuh a

SI Ills o( oils rvatioiis. diln- in V iiiiiiL' to till' iiiiinlii rs o

Ottlcy riiniiiihil iliun with n-spii 1 to u'mik oor I mini"

>l thi

.f
•

tl

iiiiiiiitiii
,

n- priM r«s hv

liolr I'l

siihst nil f IlKl-

watir aiii

I lliroiii;li till- loviTiii^; ol till nunc and plu(:i;ril villi sonn soluMr

.al atninoniai rouM i aiisi lli. . xplosjvi- 1 ll,lr^^^ to pass uiidir th<

Is th,

riiMrniKs 1

lultil aii\

I ni.iki' tlu' iniiir sink. Itus pron
i| unain hori d niiiu-s alnad\ ixistm^;

lUsirrd londltloll 111 this srlis

So lllr aill lltioll ol till \Mirds ' so tar .is

lid \»- applli ablt to i \ir\- ni

Ollld aNo I). I ,ls||\ ,illd c|Uli klv I Ut ll

, , loiii Miii'd in till' Kiis>iaii propos.d

1 lilliltlllK till' oh|it;atliill to inakr Use ol .lUloinatii in, ins |xrlr(

Aril'

lllK

1, w.is rijii tl

in II

d in tin- I oinniitti-i- 1)\ rli vni votrs to ti\«-

il was tilt- saliu- with a proposal of tin- d<-lr«-illoli of >paill rispi

minis iinposi-d hy Artiili- 1 lor

i,lK,rvid that

iislnirtii-ii o:

lUtoinatii I iinlai t iiiiiii >

111- tnliniial di'lii iiltii s \M-n- not yit niiiovi

in;; tin- iinproxi

(apt. nil ( h.ii oil

d to tinll m tl'.

f ,'iiirliorid inini-s that 1m li.irinUs^ on bri-.ikiiiL; Iroin llnu iiiooniiK-

iri iin hihition of ii.ir.iKr.iph _ of .Xrtn h- I would fn- t-i|tnv,il(-iil 111 M-.ilit\- to .1 1 oniplil

imn ol tin- iisr lit tln-si- i-n;;iiii-s. In .ido|itink' tin- ni-w nilis it wouM Ik- iu-i-.ss,ir\-

irt- iMacilul slii]>iMni,' ol tH-utral> ol tlnir illi-i tivi iiiss and to avoid (ir.itiiiL; .1utrals III tlnir rlii-i tivnii-

latioii wli'uli Would not I. ill to 1«- Ir.iUK'hl with,!.in,L;(TuUs siti

\\ nil this aim tin- di lr;.;,itioii of Sp.iin uisisir,

,ad ronsi-cpirini-s

till- usvfnlin ss of ( rr.ilin;.; an intrni.ition.il

( ominissioii to look into lln- illri tivi-mss of tli- jH-rft-i t«-d a]iparatns iisi-i
\i ' liiiii .1

ihc ditti-nnt St.ilis in tln-ir ii.ivu s.

f.v

It tin- invi-ntion o| .iriiis and nn-.ius of waL;inL; w.ii

r.il must 111- .1 Mint maltir with i-ai h iountr\
,
tin- im .iiis ol s.i. till' .ipp.iratu-

itr.ils should Im univi-rs.il ^.Touiid. .iiid uotliin
ill i;c IK

1 1 M-i-uriiy a])plii.il in tin- int< r<si ol iii-utr.ils

-I '"!
i n-vi-nt tlnir ht-inf; madi- known.'

Mirsi- ,ir;;nniinls did not surrii-d in ion\ im in;; tin- in.ijoritv of tlu- 1 oininiltn, uhirli

...iisidrrid th.it tin- ist.ililishnu lit ol .111 mtrrnatioii.il In linn al lominillii- would hardly

i" Ai . cpli-d 1)V a laiKi- nuiiil>ri ol Sl.ii.s, ,in,| tin- Sji.inish proposition having Inm difi-alid

Iv Ml vott's'to lour, with two .ihsU-nlioiis, tin- di-lr.i.;,ition ol Sp.un i-xprrs>l\ n-sirvi-d

llu- nu'ht to takr uj) till- qiu'stion bcfon- tin (oinniissiou.

\\r luist<-ii to add tli.it ti-nipor.ir\- pro\-i.-ions wi-ri- adopti-d (.\rln li i|i, t;r.i!iliii(; tinn-

I'T j'UttiiiK lu-w appar.itus into um-.

Ill Anil lis 2 to .5 tin- r(-;;ul.itiiiiis i>io(ird to ck-ti-rniiui- tin- plans win r. .iinhortd

..utuiii.itir lontart niiins niav In- hud- .\rtii Irs J and .1 havi- n-h rrin i- to plainly sui h

D.inis as .1 il.-finic for coasts'; .\rtiili- .( r.l.it.s to attai k. ih.il is. to lln- .uiihond minis

ili.n llu- iH-lli^i-rrnt plau-s Im-Ioiv tin- lmMs ot hi- .idv.-v-.irv; .\rli. Ir .i di-.ils with tin-

l"-sil,ility of m.ikiim use of an. Imn-d inmrs i-vcn Ix-yond mi. Ii limits, 111 tin- -pln-r.- of

ilii- imiiK-.liatc- ai'tivitv of tin- l>.lli^;rrrni--.

In.l.i.l, if a limit.ition as to area ol llir Us,- of un.uuhorr.! .iii!..ni,ili.- .opt.i. I mini-s

w.-uM not si-nsihlv n-.lim- llu- d.int;> is tlu-v i-n-scnt. an.l it to iv.ili/i- this .iiiu w.- h.xd to

!.,iv,- ivioursi- to"thi- or,,t-.;bi;ion in ji.ir.iLir.ipli I of .\rtiilr i. Lt .iiuhon-.l automatic

..'iu.i. I mini-s suili a hmitatio' to .iiva s.rnis n<-.is~.ir\' from s, \i-ral i>oints of view.
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til 1.1;, :

Xnchor.'il mines conroaletl in the water and intemlod to serve for a loiij.' tune eoi -titm.

a permanent danger for sliiw assuming' risks in tlie regions wliere they have been pi.Kv.l;

it would therefore Ix- necessary to forbid their use where peaceful shipping' has .he ni;lit

to move freelv. Nevertheless, here apiin the pr.nciple of the free use of the sea 1. m

opposition with the inflexible necessities of national defence or of war, and a compn.iui...

acain seems needful. 1 i -

Considerations of this kind had led the Institute of International I.— .. >- -• • l^

prohibit the laying of mines on the high seas while permitting klligi-

in their own waters as well as in the waters of their adversaries, and It

the option of laving mines in their own waters to prevent the violat

It is this same iilea that inspin-d the original proposition, 111 which a ver;.

was made in the same sense betne. ., the high seas and territorial waters,

tion to this rule was contained in the British propositKm :
the zone of coastal wal.r^

and in this report we thus term waters washing tlu- coa.sts of a State witnout relen ik.

to limit in which the laving of anchored mines was not prohibited, could be e.xtdi^

W

up to a di-tance of ten miles before fortit^.'d war ports, with the responsibility, n-vnih,.

less for the belligerent which placo mines to give notice tluT-of to neutrals and to t it

the steps that circiimstan<es pirmit in order to prevent, so far as po-sihle. merchant -lin

that could not have rec.ived this notice from being exi^osed to destruction '.

\fter a thorough di-cii>sion the coinmitte<\ while taking as a general pomt of d.'p.inui-

the'di-tinction b.'t\veen coastal waters and the s<'a beyond these limits, ,l.rided t.. lix

upon a distan.e from the coast bevond which the use of anchored mines would < 11 v |.

permittcl under certain restricted" conditions {.Article 5). lhes.> conchtions w.iul.l im:

ippiv to anchoreil mines placed wi'hin the distance hxed (.Vrticles 2-4). ,

,

(hi the othir haml. after long ileliberation, a jimviMon advanc.'d at the bc^^iimi!!,'

.,f tlu' debate by the .lelegation of the Xetherlands was rejected, .\piong the oii,i;iii,,l

Netherland proposals was one ol.iblishiiig a prohibition ' to bar straits uniting two i.prTi

M. IS
' ' In a formula pri'seiited later the sense of this [irohibition was thus speeili,.!

In .mv case ' read th.' formul ; presented to the committee of examination, ' the
.
nm-

iminication between two open seas can not be barred entinlv; but passag.' will be p, r-

mitted onlv on conditions whi.h are in.licat.'d by the , oiiipetenl authoritu^s.

His Fxc.llency \'ice-Admir.i! Kiiell explained to the subcomniisMon that the pin|.n>,n

liad reference onlv to the right which should be reserved to neutrals to travers.' sii.i--

iiniting two higirseas. straits whirh ought not to be entirelv barr.-d. He pointe-! ..,;

that except where special convictions govern the situation ol certain straits, no ..ii. in

theoiv contested 'he obligation to allow passage tinnugh straits joining two op.ii -mv

but it is impor!:i'it that this i>nnciple be h.xed by a conventional stipulation .
learlvst itir..;

that straits cannot hi- barred so as not to leave open communication for peac fliil sluppm;.

It would be well understo,)d that tin- bordering State might lay <lown < onditmn- iw

nass.ev esp.-ciallv bv having the ships that wish to pass guideil by ,1 pilot. In sp.ikii.L;

of straits joining twoOpen s, as all the interior s<'as of a State would n.iturally he exclu ;..!.

'

\ rule
• concluded the \'ice-.\<lmiral, ' is necessarv. II we do not lornuilale one th.

-ituati.m will be untenable, and th.- absence of any stipulati.m will give rise to conipl.mt^

,ind disputes, which from everv iioiiit of view we must try to .ivoid.'

In order to bring out the' seiisc of th<' iirohibition clearly there w.is added, ili-r

,1 preliminary exchange of vu-ws in the conunittec. to tli<- rules proposed by the <ieleg,i'i.:;

\,l tile Netlu'i-lands ,1 -vcow\ paragraph stating that 'these [irovisions have no .11., t

upon rules estal)lishe<l bv existing treaties nor upon rights of territorial soveriimity •

In tact notwithstanding the .xplanations given, th.' proiiosal of the N. [.lerl.in ;-

met objections drawn from rights of territorial sovereignty as \\ell as from conv.ntinn.|!

stipulations existing on the subject of ( ertain straits. It would be ne, essary, it u.is .,n.l,

that these res.'rvations ap[H-ar in the vcrv text «it the arrang. iiicnt m order to .ovei ';,

dad.iratioiis ;n,ide on sever '. sides on the subject of existing conventional stipul.ition-,

1 . :. . ...1 1 I...1 , *.. !,.. .- .„!.. slf-.t., I Ii,> rl,'i (I.)-

l<\^olui

subjei t i\ straits whose shores belong to tlu

7 tht Institute oj Inlcrmitionul Law (New York, oji

.\mv State.

I).
1'

Th
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tion made in the natni- of the delegation of Japan at one of the sessions of the subcommis-

qon was recalled. His Excellency Mr. Tsudzuki, while declarinK that he had no objection

if the rule were applied only to neutral countries, had remarked, on behalf of the delega-

tion of Japan, that ' the N'etherland amendment to Article 4 of the British proposal

lould, in his opinion, (vrhaps he adapted to the .ijcographical conditions i.l continental

States but not always to those of insular Powers. By rca.son of tin' p.irtictilar conhgur.i-

iion of Japan, of the great number of straits M-parating X\u- islands |^tralt^, which are an

integral part of its territor\-, but winch, nevertheless, would fall within the delinition as

written in the said amendment), the Japanese dclegati<m could not adhere to this provision.'

However, even with the above-stated addition, the proposed formula concerinng

straits did not carry. .\ declaration worded more broadly, so as to include also the l.iying

III mines in straits" by neutr.d>. was made in the committee on behalf of tlu' Jap.inese

ikli'i^.ition by Kear-.\dmiral Shimamura ; but this delegation at the same tinir added

tliat~it would bo inii>robable that the straits between Japanese islands would ever Ix.'

entirely barred to neutral navigation, and he said that he was ready to accept a provision

to the eltVct that

It is desirable that communication between two open seas be not entiiely b.irred

by automatic mines. Xevertheless. passage may be subjecteil to conditions to be

ilecreed by the comixtcnt .uithontK.-^.

Ki;ir-.\ilmiral SjX-rry declared in the name of the delegation of the I'iiiteil States

thit taking into consider.ition tln' great lunnber of islands composing the l'hiliiii)int,'

i;roUi) and the uncertainty of the results that the stipulation in question iniglit liave,

and .ilso taking into account the stipuLilions ol treaties lompr.M'd within the ,idded

para!;rai)li, it could not take part in tlu' iliscussi'in, since, in its opinion, the m.itter was

imt^i'lv the scojK.' of its instructioi

I'iii.ilh', in a declaration made
Turkhaii I'asha stated that

oil Inhalf of the Ottoman dc]

it should d

ition, his ICxcelleln v

llic Imperial Ottoman delegation I)eiieves that it should declare that, given

the exc.ptional situation created bv treaties in force of the straits of the Dardanelles

,uiil the Bosporus (straits which are an integral part of the ter.itory), the ImjxTial

(iovcrmnent could not in anv wav subscribe to any undertaking tending to limit

the means of delenc- th.it it may ileein necessary to employ for these straits in case

of war or with the aim nf causing its neutrality to \k respected.

To these reserv.itions were added doubts respecting the legal meaning of the formula

a-^t,Ued; It was asked wli.it straits were contemplated by it as uniting two open seas,

,iiid up to what point would the rights nf territorial sovereignty exclude an apjilication

I ! tlu: principle.

l-inaily, the delcgaticm of (".crmany .md Spain declared themselves without instruc-

nmis nil the subject of the whole provision, and the delegation of Russia expressed reserv.t-

imiis a> to the competence of the Conference to deal with this matter, .\ccording 'o

a.Uvlaration made by Captain Behr on behalf of the Imperial <lelegation :

The article in question establishes a general status for all straits.

The delegation of Russia thinks that as the status of certain str.iits is regtilatrd

bv special treaties baseil upon political (amsideratioiis, the stipidations concerning

thiM- str.uts can not form the subject of discussion. As to creating a sjiecial status

lor line class of straits and excepting others, this procedure would seem fruitlo>s

and very .langerous. The difference m status resulting therefrom, both for neutrals

.111(1 for belligerents, would inevitablv be a new source of cnnfhcts between them.

I am consequentlvdirecte<l bv niv delegation to declare that, in its opinion, the

luestiiin of the status of straits jommg two open seas is not within the comiietence

ot the Conference, and that the Imperial delegation can not take part in discussing

aiiv proposals relative thereto.
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Owing to tht'sc rcsirvations aiui <ieciarations the committee imanimouslv liorilnl
to omit any provision concerning straits, which should remain iKiffecte.l byanv stiimli
tion in the present regulations; it was (hstinctlv laid down i .t bv the stipulatinn. „
the Convention to be concluded no change whatever is ma ic in the present statu!
ol -traits, which is in nowise affected by the pro\nsions on the use of mines »

i\\

.1 .;

.ill

m

VI

It is within these limits that the text decide.l upon bv the committee lestri. t. .rArticles 2 to 3 the i>laces where anchored automatic contact mines may be placed.

Article 2

It is forbidden to lay anchored automatic contact mines, bevond a disi iiim ,.
three nautical miles Ironi low-water mark, throughout the length of the coim Im-,'
as well as along the islands and islets aiijacint thereto.

In the ca.se o[ bays, the zone of three nautical miles shall be nu allied m ,rt .-
Irom a straight line drawn across tiie bav in its i-art nearest the entrance at tli. i-''
point where the o|Hniiig does not exceed ten miles in width.

Thr committee naturall\- had some hesitation when considering the suh-titiif..'
ol tile limit of tliree marine miles (or the limit of territorial waters containe.l in tl','

original British projiosal. I he question of knowing whetlier, in order to avoid coiitn.v, r--
aiid difkiviit opinion> a- to the ixtent of territorial waters, it would not Ix' l.,r.r.'
hx a hnm for the purixises of the jiresent regulations, was brought up in the Mil„nr-
mission by his Excellency Mr. van den Heiivel. As the British .lelegation ha.l no ol,,. . ti.'r.
to such a deteniunation aiui had itself suggeste.l the distance of three miU's tl„. ...n-.^mitlee was lelt to Imd a formula to this effect which should take into a( count' tli, Iip

-'.

necessitated by the stiuiosities of thr coasts and the islands an.l islets Ix'longinr to st m.
it was, however, dearly established th.it such a determination could onlv relai. i„ ti.'
laying of mines, without cirrying 111 an\- manner whatever a definition of territori.il \\ .', r=winch c<iul(l have aj.iilication and legal consequences in other matters

In the committee the question had to Ix- gone into again, as some of the iii,mh(r»
w.re op]H)sed to the substitution of anv (i.xed limit to the extent of ' territorial \^ it.r-'
It was obsen-ed that the n.ijht of laving mini's should extend as far as the jiiii- !, ti.-
of the bordering State, and that especiallv for the defen.e of tile countrv 111 v„ « '.n ,1,
possibility of bombardments direcfd against the shore bv enemv naval'force. th, lini;:
lor anchored mines should not be le« than gun range. Kear-Admiral Sperr\-,'oii Muil'
of the delegation of the I mted States of America, declared that even a hmitatim, „„ tf.
basis of territorial waters could not be con>ideivd as suflicient in every circuni-tniH'
lliis is wliy the American projHisal had avoided mentioning any limit onare.i

The omission (said he) in the proposal of the delegation of the l-nite.| --tit.-
01 America- r.lative to submarine mines of a definite nstrictimi on the i.|,i,,~ uii,-.
they may he l.iid is not due to any svmpatliv whatever with the general u.. ,,t ,;,„.-
beyond territorial waKTs, a ni.ans which in common with the whole civili/.
It condemns, but for (|uite' other consideratifiiis.

The term territorial waters is ix-rhaps no luore certain in its anpheati.
measured limits; but the naval <lelegate of the United States is not nr. pare,
tliat a limitation in one way or another would not affect the right to def.nd ll
thousand miles ol continental coast of the United States at certain point-
must b<. ai.j.roached thr.mgh a winding , hannel between submerged reef. f,,r Infli
the shore, where some mines wouM absolutely imvent access. In one ,dm.! .;
Ilie I luIipiMiies that IS surrounded by reefs there is a large bav with land on ,,M .|.i,-
wliuh Would shelter the fleet of the greatest Power.

' ^"- ««" !• C.54 ' /v../,,,. r,s.,,anm-.K 1,.
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The Powers that are here roj)rostntt(t haw vast rich possc^ssions in the Pacific

and In(Uan Oceans, wlicre the harbours and islands -e pnitcctfil by coral reef

barriers, with onh- here and tliere a passage that n„i or ni,i\ n. t W' less than ten

or even a hundred miles from the mainland.

The reefs may or may rot }>, exposed at low tide. Where is the low-":iter mark ?

Has it Ix-en decided that a., .vaters in>i<le of reefs are t<-rritorial waters "' Shall the

tlireo miles Ix' measured from the reefs ami Ix'yond 'f The coast of .\ustralia is

fringed for more than a thousand miles by th<' (Ireat Barrier Reef at a distance

of fpom twenty to one hundred and fifty miles from the shore. Inside this reef, where

there is only an occasional passage, there exists .1 labyrinth of lesser reefs and isle's,

but in the thousand miles the laigest vessels can navigate in security und.r the guid-

ance of a pilot. It is not necessary f r a ship going to an Australian port to pass

inside, and the interior waters can hardly be considered as forminf,' a i),irt of the

high seas. It is not within the knowledge of the delegate of the United States whether

they are so considered ; but it seems doubtf;il that the nationals of that great and

rich communitv would voluntarily abandon what might be almost a jjeifect defence

of important (loints.

Manv T' )wers represented here have vast colonial empire.- who>e eoa>is are pro-

tected by almost jx-rfict r.imiiarts of <dral, as all naval officers know, and it would

lie well io consider with care the possible effects of any conventional provi-ion that

might agree upon, and that when once made would be difficult m denounce.we

To tlliese considerations it was (

seciMcnccs we should be led to omit

mines, whii h would not appear to corresjion

we followecl out all the logical con-

to ,irea oil the laying of anchored

mteniions of the Americ ,ui proposal
;

providi'd for the necessity of taking

bv inipKing the obligation to give

liese arguments of much of their fon c.

between co,i>tal watiT> and tlu'

. (nine to the, with two absten-

coast. tlie

ijected that il

n\- limitation

to the

on the other hand, this proposal itself would have

precautions for the security- of n-.nitrals, and this,

noticeof the places mined, v.onld appear to dejin

The commiitee held to the distinction in ])rinciiile

high sea; it decided, nu . \-er. In' a majority of vote:
.

tions) to fix the limit at ' marine miles from the coast. In confcirmity with

Miggestions of the sulicomi.v>sion, tie. eommittee, on the motion of his lixcellencv \'ic(-

Admiral Rmdl, as a means of di signaling the line to mark the limit within which the

laving of anchored mines is iawful, .idopted a fonmila almost identical with that which

appears in Article 2 of the Convention on fisheries in the North Sea, dated May (1. 1S82.

The onlv change made ; this fonwila w,is the substitution in jiaragr.iph i ol the word

'islets '"for
' banks ', vhich is found in the i.^.Sj Convention. Captain OtiUy drew the

attention of the commi.tee to the di..:cussioii> to wliic h the use of the word ' banks ' might

give rise if borrowed from the .ibove-meiitioned Convention. ' At th. nion:hs of great

river>, and indeed ever\"\vlicTe in the worl." '. said he, ' are foimd reefs and sand banks

at a distance much greater th'in three miles from the coast
;

if we do not render the text

more precise bv omittmg anv mention of b.mks, it will hv possible to extend the applica-

tion ol Article' J to those banks and those reefs that are entirely or jiartly -ubmerged,

ami the jirinciple achipted that prohibits a> a general rule the l.iying down of miiu's beyond

coast:il w.iters might be imiierilled.'
> , 1

The committee, notwithstanding the exjihination given liy his E.xcelleiicv \ uc-Admiral

Rciell, and according to which the term ' banks ' was cle.ir enough, ccmipiising islet>

at low tide, that is to sav banks tliat are drv at low water, preferred to select ,c less equi-

vocal term, and bv a majority of voles (seven against four, with six abstentions) supported

the opinion of his Excellency Mr. Hammarskjold, who projioseci to substiluK- tor the-

word ' banks ' the word ' islets ', whi< h .qipears in out text.

.\ reserv^ation was fomiulated bv the Ottoinan deli'gation on the Mibject ol p.uagraph j

ef Article 2. His Kxcellencv lurkhan P.ish.i declared that t.ie hiiut.ition indicated .cs

tc. Imvs in the said paragraph did not appear to him sufficiently to take into account

.\!l gcog'-iphical circumstances.
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Articli; j

Thu limit lit layinj.' of ancliorod automatic iontact minis is fXtcii'lril i,,

a distance of i. ii naiiiKa! miles off niilitarv ports and ports whcrt' thcro arc nilur

military arsenals or otablishnunls of naval construction or repair.

As military pons are considered those ports which have been decreed a-- -uin

bv the nation to which lliey belon.L;.

It will be recalled that a provi^-mn (ixinn i' K'cati-r distance before fortitied ii,!V.;|

ports was already contained in the Briti>h proposal. This same proposal dehiieil ii,i\ il

ports, statm.t; expressly that as Mich >hould be considered ' onlv jiorts ])os.sessinj,' .it ! i--

a larf^e f;ra\in^ dock and providi-d with the outht neci'ssary for the construction n,;

repair of war-ships, if a staff of wurkmen paid by the State is maintained there in 'in;-

ot pe.ue lor this purpox' '.

I )n !iii> principle' it>elf, of lixini; a wider zone before na\al ports, there ai)pe.in !
•,,

be afireemeiit ; the only objection w.is that .inv words on this point mi^ulit seem ^.iipiiliMi';-

in \iew of the possibiht\' of phumi,' anchored mines in the llie.itre of war. Hut ih. iv

wa^ some hesitation as to the dislanie to l)e lixed ; on the vote there w<to ei,i;hl v-' ^

in tavour of the distance of ten mihs, !i\e in f.ivour of six miles, and three absti'iiti'^ii-.

On the other hand, there was more difficulty in ^^'ellinj; an ,i,ureement nvp.-n!-
the places before which tliis wider zone would Ik' permitted. The iletinition of a n.ivM

port contained in the liritish jiroject >eemed too narrow. The dele,i,Mtion of the \. tli.r-

lands railed tin attention of the subconimission to the fact that ,i,'nivinf,'-docks ,uid -t' ik-

for construction or repairs are often located in an interior commercial port whuh li;.

fortified port serves .IS a seaport. It expressed doubts on the utility or necessity of r^ '{wir-

inti tli.it the yards in (pu^tioii Ix' oper.ited by the Stale. In this sense his Exullri,, v

\'ice-Admiral Riiell submitted an amendment, wluTcby it w.is left to each State to d. t. r-

nunc which of I's ports should be considered as n.ival ports. His ICxcellencv ( n:.:

rornielli o'o-c i vcd that there is ,i dinnexion between this ([uestion ,ind the rej.;ul.itici::,

adopted by the C'onferc-nc e for bombardment of undefended towns and ports b\- n iv,;!

forces. ll. accordin.L; to ihe>e reL;ulations, military arsen.ils and n.ival >hipvards, vm
when helonuini; to in(li\'idii.ils and located in uiiclefended coast town>, ,ire expo-' 1 :•<

destruction by i aiuion tire by me. ins of bombardment from the sea, it will be c[uile m . ,-

sary to lilow ,i Stale to delend its shipvards bv placing mines so as to shelter thiiu ir-iv.

bombardment by ho.-.tilc> n.ival forces ; that is to say, that it is nece>.^ary to wid. n ti..

Zone for layini,' mines to ten m.irine miles before these places. Therefore for this puij-c-'

the place> where military .ir>en,il^ or nav.il ;.hipyards or graving-docks exist are i.. Iv

1 l.i>sed with naval ports.

Again>t these arguments Cipt.iiii Ottley insisted, in the name of the British cleli.^.iib';;,

on the necessity of not extending the zone of ten miles to that degree ; at li'ast it wi'V.l'.

be necess.iry not to be able to place mines to such a clislance Inlore i-vtrv hostile pKiv:

where nav.ii shipyards are located. lie concluded by asking for the onussion oi ilu-c

words in par.igr.iph i of Article ], ancl supported his amendment as follows :

If we keep tlic' words ' ,ind those- where there .ire naval shipy.irds ' in ilic iia^

of the Conxention. it will be- iHTinissible for the belligerent to sow mines in pic lu-i"::

on the open sea up to .i chstance of ten mili's arounci a large number ot |)orts - :

.1 character .|uite ccmimercial belonging to the enemy under the pretext th.it sU' !.

ports possess 'naval shipyards'. We might lite as examples the ports of Marseil!.,

Belfast. I.ivcrpocil, Se.ittle, Philadeliih.ia, Havre, St.-Nazaire, Bordeaux, D.in.';^'

Bremerhaven, Leghorn. Sestri I'onente,( ). lessa, Nikolayev, Ilelsingfors, Kotterel.ini. in '.

liundriils of other centres cif industry, 'ilie result of such operations will be- ruuicu-,

.iiid Ill-sides, sue h ,1 rule will violate the princi|)li' for which the large majoritv cd !:;r

committc-e has already voted. That is to sav, that as far as possible the use- o| th.

-

I ngmes on the open sea should Ix- rt-strirted.

1 herefore I propcjse to omit the words ' and those where there arc naval shipy ir^is .

nm

\m
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In fact it >;wms to mv that we an- so occupitil with the d.^siro to acionl the

creatcst hlx-rty <>f action to a country wishing to livfnid its coasts and harbours by

means of automatic mines, that wt- arc risking onlar^;nif.' in an extremely dangerous

wiv the rinlit of a f)elligerent to sow tilese mmes in prolusion before tlie commercial

norts of its adversary. Tliere can U- no reasonable objection to the use of mines

,s a means of defmcc of a port, since the delender will always bo in the neif,'libourhood

to watch over the dangerous region in front of his own ports. Besides, it is a lunda-

mental principle oi international law that the sovereignty of a ^tate with respei t to

defence and interna: police is n.'Ver hindered. But no such .onsideration can be

„ivmce.l with respect to tlie other side of the (pR-tion, that is to say, the unlimited

',,1 uin.' of mines before the port of an numv. This operation will always constitute

,, ver\ serious .langer for neutral ve-el> since an enemy cannot possibly wat, li over

thise mines effectively.
. 1 1 t. _

let us take a concr<te example. .\ ve-sel carrying mines could arriv; alter

ni-litfall at the mouth of a great river-th.' (iaronm-, I'lata, Nine, Mississippi, lhanu>,

,r the Khin.' Before siinris.- the next .lav it could -nv live hundrccl muu's. llie

mines having been placed .luring the night' the vessel laying them can not with cer-

taintv deternune the points where they are.
„,,., t a,.

If w,' do not omit the abov.' ni.ntione.i words tliir- terrible op-ration ma\ tak-

olace not onlv within th.' three-mile limit but even at a distance ol ten miles from

the .oa-t the b.lliger<'nt vcsmI will justifv it>elf for this action by declaring that

tluT.' exists in some port situated on the river a ' naval shipyard
,
and that cnn-

-equmtly international law grants it the riyht to act tliu>.

\, w Men the con-i.leiations pre^ellle.l bv the Bnti-ii delegation lia.l relerell. e to

.tti.k the reas.ms ad.luced bv his Ex.elleiu v Count Tormelll m advocating the exlni-

1,.,M oMlu- zone of ten mile, to ,niv place where naval sluin-irds .ire found ha.l regard

n,„nlv tM d.^fenc.-. Harmony appeaiv.l to be obtained by otablishmg a distmcnon

Ivtweln ..tta, k and defence. "On motion of Commandant Castiglia the majority ol di.-

H.niniitl.e decided (He the cnmmentary on the next article) that while preserving 111

tie text of Article ;. which coiitemplat.d only defence, the more general terms ol li.^

l.rnnila presented bv the Italian .lelegation, the rights of the as>ailant, would be limited

,„ An.cle 4 by not permitting him to pl.ce mines at a .hstan.e oi ten niiles before eiieiiu

,«Tts iiK.t con>tituting, ol cour>e, naval ports) unle>s they contained naval shipyaiu,

htioti!;!)!'' to the Stale.
,

. .. ,,.-.,, ,1,..

Ihiis the text of Article ; a> it ,.ppeai> in the project .secured unanimitv, 'f' "'

r.Mrva'inn bv the majoritv of the .ommittee that its scop.' f)e restrict,.! in t!ie next

aititlc with li-pe. t to laying an.hoivd mine- lor the imri>n-c> ol attack.

.\KIIil.I, 4

Oh the eoa-ts ami Jiorts of tli<ir ,id\er>aries tile ,. .

aiitcmatic ...nta.t miiie> within the limits indicated in the two preceding article-..

However tlie\- >hall not .x.ee.l the limit of thive nautical mik> oft pons wliu h

,nv nut military jiorts, iinle,> establidim.Mits ol naval , .instruction or n;' .ir in-.ong-

iiig to the Mat.' are situated ther.iii.
1 , c ,1, .

It is lorbi.l.i.'U to lav automati.' cut,', t mines .ilt the co..>ts an-1 i'.>rt> 01 tnc

.n.mv with the s.de obj.'ct of int.'ivepting commer.ial -hiiii'ing.

.\ll,r having h.xe.l limits f..r the .l.leiue of coasts the rcgul.iti.iii, tak,' up '"'I'-k '"

\ni. I, 4. The hrst two iiaragraphs of this article deal with the hmit.s oi ar-a that IxMli-

,. iv„t> must observe in laving anchored mines before enemy coa-ts
;

tlu' tliir.l paragrapl,

.-!s ,1 n.w r.'strictioii, which is that, •v.'U where anchore.l mines may be placed beloiv

.luinv ,oasts in the zone referre.l >., m ilu' hrst two j.aragraphs, tluy cm not be plac.l

th.i. ' with th.- sole .)bie.t of intercelili;.g commerce '.

,, •

, 1

I Let tis hrst take up this last pn.vision. It owrs its existenc t.. a British proposal

th,' bellig,-rents may la> ,nicii..r..l
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conlaint'd in tlif lirst pnijct t dI tlic ilolt'f;ution of ("ircat Britain, and stating fb.il '

it :-

lorbidiicn to iisr auloniatir submarine cont.ut mines to establish or maintain a i nn:-

niercial blockade '.

Ill the subeomniission Ke.ir-Adniiral Arayo remarked that it would be, abi.w ,ii:

neeessary to iletermine llie ]>re('ise seo|)e of this provision. ' Does it. for exam])lr, Inrli:'

belli(,'(rent vi'ssels which are establishiii); a blockade all Use of submarine mine> ,v, r,

for their own defeni e. or, on the contr.iry. is its only purpose to forbid the establislinir;!-

of a block, ide hv the ,iiil nl a cordon of submarine nunes placed before an enemv mivt;
To tins ('apt.iiu Ottley answered 'that thi' thought mKlerlyiiiK' lliis provision w,i-, ih,

jiroliibition of a l)tllij,'erent from closing; a commercial port of his eneni\- throu;;h i!,.

emiiloyment of aulom.itic cont.ut mines '.

This Knit; the case, it w.is (luestioned whether the discussion ol the Hritish pr'pi-.:

did not f,dl outside the competence of the Third Idnmiission. It was reniarki i il.;-

the ([uestion ol to what extent and in what manner a block. ide may be establivlud i- .li,

for the 1 ourth Coiumission, wliiih w.is dealiii;,' with the subject of blockaiU' in u.n
: ;:

jiert.nii.- opcci.illy to the I-'ourth (dnumssion to f^ive an expression on anv (]ue>tii'n u r-

ct rnm.t; the ellectiveness ol bloi k.uU'. After an interch.inge of views in the subconiiiii~-;..:.

the president Was .ible to announce the uiiamnious dei ision of the siib<;iiuniis>ii'ii •

(hal witli only one of the ]ih.ises of th<' Hritish jiroposal : il would only di'ternm^
, i-

its ex.inunation of mines as a me.ins ol injuring the enemv, whether use ma\- bi n; , >

I'l tluni with the object of barrini,' the commercial shi|ipini; of the adversarv- .i i|U. ~!'
:.

it sums, whidi should 1),. .niswired in the neg.ilive. \Vith this established, tin- i . n.-

miltie could be trusted to cniph.isi/e ihi> thought and to le.ive out of the discii";-

the ajiplii atio:i nl the principles of the Declaration of Paris on the effectiveness of hlivk.

to the >ulijrct ol mines
It is, in i.ict. along thi> line that tln' committee dealt with the luiglish propn-,u !•

was agreed ,it the outset tli.it in order to avoid anv nustake it was necessarv U' .ir ;

the term bloikade used in th.il i)ro|)os.d.

]-!ut whilst il was preferred in sever.d (|uaiters to .ivohl .inv provision wliii li ini.i.'

uiiduh- rotr.. I the Idx'rty of action of bi'lligereiils, and which,' however the rule ii;;J.-

1h' e\]iressecl, Would raise insurmountable dilli(iillies in its inter)>relation .uid .ipi'i: .

lion .md give rise either to abuse> or to nuiinal re( riniinatioiis iK'tween belligerent^ ih

m.ijority of the connnittie took the <-ontrary position (fotirteen votes to tlire.i I;..

majoritv liesit.it(d <'nly N-twe.-n the lornmla tin.dlv accepted, which is due to ,i i>t..i--
'.

of his I-^xcelleiicy Mr. D.imm.irskjiild in co-operation with his E.xcellencv Mr. Il.iC'r:;

and the wmiling of which w.is modilie.l by his Ex(flleP(y (dimt Tonii<lli, .md .inn;!.:

lornuil.i,' which w.is picsented during the dist iission bv the British delegation ,ai ! w:
worded as follows :

I he 1.lying b\' :i Ixdhgerent ot automatii' (dnt.ict mines Ix'fore .i i oiiiivi. :v,.i'

port of its .idvers.iry i> not autliori/e<l except when th(T<' is anchoreil there ,i! !• ;

one l.irge lighting unit.

This l.'ist lormula was intend. -d to rei oncilc the two oiiinions. fmt it was .ib.iti i':>

.IS M.on as It W.I- seen that it coiiM not gain unanimity.
J. As to the tii>t t\vo ]i.iragrai)hs ol Article 4, their .guiiling idea is that in ]ii'.i,'':

the attacking jiarty must li,i\-i' the : ;ime rights and duties that the one on tin- '!:.:

Ill- a> to the ]il,!c(- wtiere it i> jiermissible to lay mines. K(]uality in weajiotis 111:1-: !: :•

,il-o Ik- ])re>er\-ed HI principU'.

Tlu i<- Was .111 amendment '' in the contr.iry sense presented by the deleg.ition .i s.,.. ,

Willi a \i \v to re-trict for tlie attack the use of automatic contact mines to tin 1, -t:

V. .iters where tlie other part\- exercised effectiw iiower.

In •-iqiport of this propo-al the emini'Utly defensive nature ol minis w.i- p-:r.;

out. and the neco-ity ol avoiding so f.ir ;is jiossible all ( onfiision on the Mibjei 1 ol i> -]•"':.

' -K (f> ( / (/ 1 u>ni nl^ I'l, 111,
i>.

' /:./,]. •-.
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At the iH^'itiniiiK of tlio distiission in flic sulxommission two (liailKtrirally o[)|«m,|

vit'ws wiTi' aclv.iiuiil. I'lu' British dckjiation aimcil at fxcliuliiip all I.iyiiiK ct ariiliiiri!

mini's oil tlif diH'ii SIM. whilst the (iorni.m (Uk'j,Miii>n was of npiniim that then ..i|j|

Ih' no prohibition of the laviii),' of siuli minis \>y hdliKiTtnts in the thtatri" ol ,',,ir~

ini'hulinj; thiTcin the liii,'li sea am! it was cxijlaincil that mnU'r th«' (it nomiiiatiMn 1,1

theatre of war ' slionjil Ih' incliiile ' tlit' sea :'n a upon whirli an oi^ ration of war i-

faking ]>la(c or has ju>t taken pl.ut
,
or upon whii h siu h an o|h ration tiiav take pi,,,.

in iiMiseinniiee (i| the pre-eiue or the approai h of the naval forces of the twn lieljip ii ni.

In supjiort of the hr>t \iew, ( aptaii; ()ttley referred to the dangers for naviu'itmn i|;,t

result from the laviiiK of anchored nunis on the o|)en sea ; these mines nia\' be the , au-
of disasters louj.; after the war : once pla(cil they are no lonf,'er in all i in lunstanc <- nuilir

till' elfeitive control of the lHlli),'ereIlt. who often has not time to r(move tlieni. aiil iv.ii

if 111' has the time, can not always find them. The hi.t;li sea will thus be intested m .1 ni inti' r

inciimpatn)le with the ri|,'lits of mutrals.
On the other h.ind. Kear-.\<lmiral Sieyel emphasized the impossibility of liniitm:

the action of lu'lli^erents In assij.;niiif; to them an absolutely circumst rilHil zone within

wliiili the la\iii.i,' of mines will be [H'rmitted ; in the course of hostilities such a liiiiu 1 .m

never l)e scrupulousl\- observed therefori' it is better not to lay down provision-- whii.'i

will not be ajiplied in i)ra< tice. .Moreover, it the theatre of w.ir inav le^;itimatelv eMuii
beyond the coastal waters of the two parties, it will be necessar\- to permit Ixllii^. n n'.

to make use of anclinred mines for militarv purposes wherever strati),'y reiiuires ih, i:»,

of this Weapon. The furthest we could think of f^oing woiilil be to lav an oblij^Miidn njinn

IxlliKeriiits in a ),'eneral way to take every possible |)recaution to safej^uard the ri;;!;!.

of neutrals; |iarticiilarly they might be obligated to ni.ike use of onl\- such iniii'-.i-

are construe teil in such ,1 way as to become harmless after a more or less limiti d ! ii..:l.

of time- in order that dan.ger from them may not continue long after the w.ir nr •

indie, ite. as soon as military necessitv permits, the dangerous regions.

In spite of the agreement which was easily arrivt'd at res|H'cting the ii(((--t\-,;

imposing such measures of precaution in every use of anchored niine> (.\rtii ! O'. ;!,.

(jue-tion of principle remained in ((intnjversy ; on the oni' hand some member- ef ij;.

committee insisted upon an absolute prohibition of the laying of anchored mini- in tli.-

ojieii sea. whilst on the other the forniula ol ' the theatre of war ' was rei)lai ed \)\ .1 mi'
general idea, the delegation of (rtTlllany having suggested that the lavili.i.' ol ,111- hi n :

mines 1h' iKrmitted 'within the sphere of the immediate activity of the bellii^er. iit- .

A propos.il 1 of the deleg.ition of till- Nctherl.iiids was then presented as a ((iiiiprin;;-.

measure. His K.xcellency \'ice-.\dmiral l<(iell proposed to iiermit onlv contriill,\l .\n< iii;. :

contact mines on the o[H'n sea within the sphere of the ininn-iliate hostilities nt tlir Iw li;-

gi rents, or as was said in a later and more explicit rendering of this - mie idc.i, inm.-
' which when left to iliemselves Ix-mme harmless within .1 \-ery limit length !•! nn.'

(two hours at the most)'. It is onlv under such conditions that neutr.d- 1mild U' -.i!i-

guardeil effectively without depriving billigereiits ot an indispensable weapen. li ti:-

comlition presents teehnic.il ditticulties, it was said, tlie\' would appe.ir not ii. li. ii!-':r-

mountable, and oiu e the ol.jig.ition i- laid down in an international i iin\-eiitii'ii, - i^ im
will not be slow in tinding nie.iiis to meet it satisfactorih'.

]-iut the intermediate propo-al ot the Netherl.inds did not succeed in g.iining uii.iiiimiiv

Ke.ir-Admiral SjHTry observ<'d that in his opinion the cl.iuse wherel)\- mines -liuiil 1 1»

constructed 'in such a w.iy ,1- to U'coine harmless within a (XTiod of two limir-, A.
l>resents 'a technical requirement which li.as ne\-er Ncn realized'; ' besido ', - ^i i

!,..

' b\- this whole stipulation an unu cept,ible restriction would lie imposed upon tli'' ri;;!;:

of ilifeiiding places such as the outer entrances of ports, bridges, and tunnel- -itiMtc-:

Hear the sea, as the ordinarx' range of naval artillerv exci-eds twelve thousand nutns'.
.\ vote was then t.iken upon tlu' (|uestion whetlvr in princii)le the hu'ing of anchi'n.l

mines should be jxTinitted outside the /ones indie,ited in Articles 2 to 4 in the siilirre i

:

tie; immediate ,e ii\-ity of the Ix'lligerents ; the committee by a majority of nine \-'tt?

' /'
/, p. '.8.5.

I*

li«i 1 : II it

iiW
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to seven and onf abstention, (Uridi il fur tli<' attirm.itivc, suuv of tlic mcnitxTs at tin-

same tinio formailv drdarinK tli.it tlity inttndcl to vote for ()ara),'ra|)li i of Article 5

on the I ndition tliat tlie restriction pro|i(,>,Ml t>y tin- Niiinrl.ind d« ligation sliouM \n-

added thefi'to 'I'ln' Netlierland a'ldition it^df olitaiiii- 1 ten vcjIi-. ii, four and tlire.-

al)Stentions. The (oniniittee tlllls dr( jdeil that lliuns rould lie lil.ind in the sphere ol

the imme(hate a(tl\'ity of fxlli^'erents, ' pro\-idi d that tlir-,1' iniiii^ an- so eoil-trurte I

3, to l)ei(jme iia.-tnles-, within a period nf two hours if lli' \- do not remain under

,ur\'eillance '.

Tliis last restriction was still af,'ain ( haiii,'! d ; in ai cordaiice wilii an oljMrvatioii

,,; Captain Ottlev, aiaepteil 1)V the majority, .iiid .i-^uniini,' tin- impo— it)ihty of li ivini;

iiiiiies constructed so as to hiwmc li.irmle>s ol tln-ni^i-lves ,it tile niomeiit thev an .ili.m-

(i.ined, it wa^ necess.irv to state tli.il the ohliLi.ition imposid c (]n>i~t- 111 m.ikinu' ihc of

iii!n<'> that (.111 l)e riihicrcJ h.irmless within a jx-riod of two hour> ,il iln- iiio^i, .uuiitcd

Irniii tlie moment when tln-e mine- are ,di.indi>iic.l. Donlu^ ha\-iiiL; .ilihii ,iri-in .1^ to

th' ti'chnical possibility of riMlizinj; this ol)liL;,itioii, the cdinmittee w.i- ( .dhd 11)1011

to vote on the new Knulish formula ; it w.is .icuptrd by ten votes to four, with twi>

.;l..-!entions.

Altliioiii;li an :it,'reemt

mines ma\- lie phi

VII

lit could not be rrai he 1 (

d

n .il!
1
lolllt- With I'e>pe t to the pi,

I

,ind With re>pe. t to till- (ondition-. of the con-triu tioii of

there existed, on tli<' other h.md, from tiie beLrmnuiL; .1 un.iiiimous wi -h to ini pose

upiin

III sa

Sl.ites making,' use of mini s verv ^trlll idilm.ition-. .i> to the iincaution- lo be t.ikeii

fc'uird iH-acelul navi(,Mtion in the t;re,ite~t possi lie iiie,i>ure.

,ire tfle J)r(ecantioiis lonteinpl.ited bv Article (> to .S of the dr.dt.

AkiI' I 1. '1

When anidiored .lutoni.itic cnnt.i. t mine- ,ire u-ed. every i>o->il)le prec.iution niu-t

'le t.iken for the sati-ty of n.iviu'atioii.

The lxllii,'erents undert.ike, in c.i-e the-e mine- should cease to be undi-r ~ur-

veill.ince, to iiotifv the daii.cer Zone-, ,1- -ouri .1- it i.in W done, by .i notice to ship-

owners, Kimmunicated also to the (.nvernnients throUL;li the diplomatic 1 li.mntd. .iiid

to cio their utmo-t t<i render tli. m h.irml' within .1 limited time.

he- on^'in.il jiropo: als 1 (if the Briti-h delegation a- well as the .iniendm. nt- to tlio-e

propn-al presented bv tl deL;.ition- I if the Netherlands- .iiid tlie United St.Hi - of

Ani' ri. .1 ' lontam i)ro\'isions .dont; the -anie ii

n a ^'ener. il w.iv (. ucoriiiiiy to the British iirojeit) tin- iieces-.iry preciutions

all be taken to salef-'uard iieiitr.il ve-s<ls eiiy.iue 1 in a le;,'itimate trade uil

that 1)V rea-oii ol tlIt Is desir.iljfe

.lUtoniatic sulimarine cont.ict mines tliese eiiLiin'

of a siiit.it>le jK'riod.

ihi- s.inie provision w.i- repiated in the amendment of the

a-uic- t.iken in the con^truetion o

ines 1 e.ise to be d-ins-'erous at the e'l

leLiation ot the Nether-

land-, with the sole difference that it w.is al-o -pecitied that ' the l.ivini; of mines in terri

tonal waters shou
it-elf

.ublis rh. Americ.'.n propiv 1, on the other hand, contented

aH.

a more gener.il1 w.iv with inipo-inu' the obliijation to take ' the prec.iution- desir-

e tor tile secuntv ol neutr.ils

I le exaniination of the'-e (ormul referretl to tlie committee, where a propos

Lif the dele,i;ation of Gernianv • w.is pi 1 ciimbininu these ditlerent pro

Rear-Admiral Siei,'el state.l th.it 'in <'n!er to <ij-oper.ite in the irk. the purpose

if whiili w.is to defend the interests of neutrals and safeguard the security to wliicU they

I'.isl. p. ()Sl.

Puit, p. (;»4.

I'Oil. p. CS!.

Pat, p. bSy.
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aro ciititltcl l>v .iilu|itniL; ivcrv mu'.i-.uii' th.it iniKht st'fin practK .il .irnl .ucLpl.ililr imtr,

.1 iiulit.irv jxniit III vitw ', 111' iiriipiiMil the tnlliiwitiK fiirmiil.i

:

It .iiR'liuriil mill. 11 1 minis .iro cmiilDyil. all lun^^^.iry pircaulioii^ mii^,t \ir 1 ik-

;

tor llir >afftv III li>;ilim.iti' ii,ivif,'.ttii>ii.

I ho iHliimniifs uiuliil.iki' is|Mil,illy, in > .im' thisi; miiir-; .iri' Irtt to thiin.lv.,

to notity, as Mioii as iMiN^ihic, tlii' ilan,L,'cr /.oiui to ilu' pulilii'. or to ivii'lir lliMii

liarinli>> within ,l limitnl tniu\ >o that a [x-Til to lr,t;itimati' ^hippin^; m.iy, ,h I ir ;.

l)o>sil)U', be riniovcd.

It i> this last text whiili st-rvcil ,i> a li.isis for tin- i|iMU-,^ii)ii nt the ronimitli ., ,,
i

whii h, .itliT nioililiration. ap|;c irs in \hv projoi t siibiinll ' to the C'oininission. Ai In-

m order to i|o awav witli m Tuples of a li^.U n.itnre th ^ iiad hi'cn expressed roni errriu'

the possiiiihty of resirntnif,' tin- iireiaiiimns to l>e t.iki-n to It-gilimati' navigation, '.\:\-

1. 1st (piahhiMtion w.is omitted.

Thereupon a substitution was made in paragraph I of the words ' passiblt' pree.iutinn-

lor the words ' ncct'-i'iiirv prei .lutions ', in aeeordanee with an amendment that had .ihiM ;v

l)eeii ottered ill the subeommi^sinn by ("aptain Iveiis IVrr.i/ in the name of the d(li':,Mti n

of l'nrtUL;al and taken up ag.iin in the eommittee by his Kxeeilenry rurkhan l'.i>lii

This rli.in>,'e does not larry any essenti.il modilieation ; it is natural that the neM>^,ir'.-

|)recaiilions be t.iken so t.ir .is they .ire jxissible. Nevertheless, the purpose of tin jn i-

poseil .imcndnietit w.i; manifestly to weaken the i/blit;.ition and to emphasize tlir 1 ;,
i

that it lies within the judgement of eaeh State to determine in detail the measure-- {< '>•

taken.
The I iininiittee took the ojiposite view, and by .1 maji.nty (twelve votes for .md t.ii:

votes aK.iinst) deeided to combine the two oblif^atmns loiitained in the second p.ir.n^r.ijii

of the article proposed and 1 onslittitin,!,', .tci ordiii.t; to the Gerni.m text, an altrniativi

It thus chan^ied the words ' cr to make provision ' into ' and to m.ike provision ', .v:.\

.it the s.ime time it inserted, 111 order to reinovt' doubts th.il had arisen on the suhji'

ul the technic.il iiossibility of having mines that become harmless .ifter a liniir.!

length of time, the word> ' so far as possible '. The 1. 1st phrase in para;,'r.ipli j i

the (ierm.m text w.is omitted as being already contained in the first p.iragr.iph : !h'

other miHlilications adopted are likewise purely i>f form. Finally, it was siHcili' I

til, it ;lie dangerous regions shall be indicated by notice given to shipping tlirni,:'.

])iiblii atioiis, .iiid cumiminicated, for additiona: sei'urity, also through the diplnim';:

I h.innel ;
but this List .iddition received only twi'lve votes, hve members of the i"i:.-

mittee abstaining.

In spite of the more or less vague chanicter ol the different obligations l.u.l l.w;;

in .\rtii le 0, there w.is .ign eiiient as to their efticicy, assuming th.it of course 1 ver\- >t i-

will do ii, (liitv in observing them stricth-, especi.illy by giving the notifications j~ -"i,"

.1^ po>-.nile where niilitarv nquiremciits ]iernut this to be done. As to the con.litiu!;.

m| I nii>trui lion >pokrii of in p.irayraph j of the artii le and to ' the limited lapse of rim-
'

there pnividecl, .ilthonuh there w.is un.inimily in the \iew th.it it was for the Sl.ite livui^

.111. bored inini> to li\ this period in order th.it the^e mines might not continue !e !»

d.int:eriiiis |on,t; .itler the end of hostilities, there was .1 long ilisciission on the po--il)ii;f.'

Iioiii the teihnii.il point of view, of meeting these oblii,Mtions. Capt.iin Ottley tem.irki 1

on this point ' that the laws of electro-g.ilv.mic .iction between two dissiinil.u nirt,:;-

uheii ^uiinier,L;ed .illord

'•1 eVell eX'-tlll),' mines
-Utlii I'ht to bore ,1 hoi

>\- .Hid eiomannal method of altering the co\.

to ,.itislv tile condition of Article () ; it wlmI

lew I eiltinielie-. ill the covering of ,1 null' .H;

.lose the lii.le Willi I -tiipper 111,1. !e of metal suili .is /inc. By cli.iiigini; the iii.

. har.i. ti r ot the .li-k and ( h:in,L;ine iN thickness, the period during which tin iiiii!

-tav allo.it ,unl .icti\f cm l,i- rei,'nl,iled ; the thinner the disk is, the short, r will 1

,i. live 111.' ol the mine.'
'1 hi .~e ^t.itemeiit^ pie~eiil.'d bv til.' lirili^li (ieleg.ition m one of the ! c^t in. i til

ill. committee nil t with no .ibjectii.n on the ji.irt ot the other tei hnical deleg.itcs pi.
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Inlets. Ihr (.piuiniltrc tli.mnlit tlint it .(luM not .ixi-pt llii' pioiiosal, rcnrwcl by

the words ' so f.ii .IS pi>-.>ihlc' ', whirli Imil bt'cn ii'loiifcil
th- Hritisn dilfK.itioii, to omit

privioiislv.

Arikii. 7

Any ni'uiral '^i.iti' wlin li l.iy^ .lutom.iti. . niit.nt iiiiiir .11 II-

ihscrvi' till' ^.I'lr niir^ .III

St.ifi's in till- nsi' ot Mmil.ir iniru

I l.ikc till- >.^mn' pn r.mtions ,is ;in- \\u\»>

1 i^lS lllll^t

IP h(llit,'iTiitt

Howi VI 1. .1 111

Articl.' J.

iitr.il St.iti' -h.ill Moi ,01' hnr iiiiiii> otit^i'li' ili.- lunit- mdir.i Ircl

A iiiiitr.il St.ii' must inform sliip-owmr-

.mtciiiiiilli out. lit miius \v ill

li\- .1 notui I >^Uli| ill .lilv.llK

1111 liori'ij. I Ins noiii

WlHTC
mimuni' .itrd

It oni' 111 llir (iiiviTiinirnts tliroiiiili tlir iliplnm.itii rli.inn.

Whiii thr ipioti I ri'Kiil .Uiiii: thr I.iviiil; I'l iiiiii' l>v iiitr.ils .if^.iiii I .tiUi' hrforr

tiif iiiiittc.' ol rx.imin.itioii, tin- iIimu^-ioii mi tliw ^nlijrrt t li.il Ii.kI .ilriMily t.ikrn

till' ..iibi ommi'-^ion w.is rounir Illilrnl. two propo,.i|-. ll.ul hrrll l)roll^,'llI hi'fol

thr -ubioiniiiis^ion rry. inline thr ni^ht> .nid dun.- o( iinitr.iU in tlii^ m.ittrr, A pro-

n,K.i| .,f HiM/.il.' ppividin;,' lor ilir l.iviii.u l'\ nnitr-ii- ' for thr pur|)o-,r of rnMiniiL; iv-p.
.

t

!nr tlinr ii« utr.iliiv ' nl ' -ubiii.iniir miiii> .Aplo.lin- iimlrr ilir .uiion of ,in impiil-r^ i,'iv. n

uilh thr '<iio\\iril«r ol thr .iiilhoritir^ ul .1 M.itr ', .ml .i bro.ilrr prop..-,tl ol llir Xrthrr-

!,in.l ilrlri;.iliiin.^ .ipplvnif,' to iirulr.il> all llir lu.ivi-n.n- ill il ri:^iii,il lirili-h pi"i..t

M thr livini,' of iniiir-. bv brlli;;nriit> ,uid .illovvnu nruli.iK to pl.irr uiUorbuMrii ;iun.-

Ill ihrii trrritori.il u.itrrs lo prrvnit arrr,, id thr;i i ^.i-t-.

rilr lUll.l.imrnt.ll iilr.l ront.lillnl 111 llli m tW.i pinpo- iN W.l- tl|r -Ullr
;

thr UlM/lll.m

j.n.pn-.il iiirirlv iil.uin:^ .i ^rcitrr ir^lnrlioii .i- to .iiv.i upmi thr iiuiii-. th.it ii'UtriU

'"
i'in Kx.rlli'urv Viir-AilniiiMl Ki.rll ..il!. 1 thr .illriition ol thr Mibroniini>Mnu t..

']„ !ir, ,-.itv ol rr^ul.ituiL; tlii> -ubjr, I Imm tw. p..mt- "t virw
: mi tin- mir hind iii

..rirr 111 iriiii;ni/.r r.\pn >>lv thr powrr oi iiruti.iK in l.iv iniiir^ hir thr pirMTV.ilion nf

till ir 111 iitr.ility. wliilr .it th >.imr timr . ontormiti^' to thr diitn-s iiiriinibnit upon thnu

with rri;.ir.l to" thr two brllinrrnil-. .iml mi thr otlur li.iiid in ordrr to impo-r upon tlinii

with ivsjHvt to thr iiM- of niinr> thr -iiiir iibliL;,itimi-. th.it ,irr impovd on brlh-rrrnt-

111 thr Mitrrr-t of iir.iirfiil n.ivii;.it imi. Cipl.iin Hurl.im.i.iui rxpl.iinrd thr nr,,~Mtv

m| , riinplrtini,' thr British projnt in ilu> -rn-.- .i> it .ippr.irrd to dr.il only with l)rlli:;riim, :

It thr -anir timr lir lir^rd the nnrs^itv nl .1 notilir.ilion by lU'lltr.lls. !,'rnrr,il ur -!>- i.il

.urnnlmi,' to thr lin uni>t,uiirs of thr nionirnt, of thr rrLiimi-. wlirrr llirv h.id pl.r r.|

niiii.~. In -I'pport of tliisr i oii^idrr,itimi> hr rrlird upon llir d.rrisinns rr.n hnl bv thr

IiMinitr 1.1 intrrn.ition.ll I..uv in it- -i -Mmi ,it ("dimt .ind tin- opinions of >< 'vimI wrll-

kiii.wii wri'rrs mi intrrn.itimi.il l.iw ;
.oil hr .mululid in l.ivour of .i ri^ht in iinitr.il

SMii> t I, IV niir.rs b.iM'd mi tlirir luii'luui iil.d riyht of -.rlf-prrsrrv.itimi.

Ihi-r ,ir-umrnts w, rr irsnmr.l ,ind drvr|..pr i .,t Ini^'th in thr .ommittrr Uv thr u.iv.d

lii^.ttr nf Hr.i/il, who rnn.irkrd th.it .i >iil.~t.iiiti.il un.ir.inty of nriitr.ilitv wmil 1 h.ivr

.^^ ,1 1 MnM-i|iu-|K:r thr Im .lli/..ltion nl .itilli d .ontiirts brtwrrn n.llioiis, ,111,1 would rnii-

tnhlilr to thrir more >prrilv trrinill.ilimi. .m nbjrrt th.it rvrr\bod\- should l..v..iir, ill.is-

iiiii. h .1- it i> impossible to do .iw.iv rniiirl\- with w.ir, .nid th.it it u.mld br iin r>-..irv to

..ttiiupt to prrsrrvr nrutr.ils ,1-, niuili .i- po-dblr fiom ,iny vml.itimi nl thrir iiriiliMlity

!>v ivnnittiii;,' thrni also to ii>r lor tin-- piiii>i.-r m thrir own \\,itris wr.ipon> tli.it lirlli-

onnt- arc prrmittrd to u-r mi thr hi-h -ri~. Wliilr urutraU li.ivr tlir rii^'ht not to

h't'.w iiivolvrd 111 .inv wav in thr li..~tihlii-. tlnv li.ivr lir.ivv rr-pmiMbihtirs ,i, wril

.1- .iittMiit ihilir-. Itis nrnss.irv to i;ivr tlinii thr lur.iii- m .ii-i li.ir^mL; thr nbhi^.i-

:ii.ii~ I. lid iipiin thrill whilr f.irilitatiii^' thnr tri.ndlv .iltitudr with ii,i,'.iril to thr two

hilli-irrnt, ; tlirv nin^t br -troni,' in nrdrr to br rr-pntrd .iiid in mdrr to br ,iblr to

iniiam ,ipart fmni tlir rmisrqurnrrs nl tin- rmilhi t.
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Til. .list iission took |)l.i. I- ii|H>ti tli>' biM^ of a text oflcri'd by his Excellency Mr II
.

r r

ill llio following terms :

KviTV nculr.il Slilr will. Ii pl.u.N ^mtoni.itu subiii irmc (oiil.ni mmr- \«\~.'..

its (o.ist liiust ohscrvf the s.iiiic Mili's .iml t.lke the saint' pniautinn^ a> an- him

iil'im l«lli(4<T<ni State-, in tlir use ol similar niiiii>

It was at first statnl iliii the nuaninK of this |)roi)o.,al was i.lcntual with ilm ,:

tj Ill- |)r.'siiil.a to the ( omniissioii bv his Kx. fll.ii. v Mr. I'hiry! 'W from ih.- .I.| .;,i.

liuii of Russia with a vuw to assiimlatc. as to the ir.hiiK al i on-iilcrauoiis to bi oli„ ivl,

the iHr of iMiiiis b\- Ullii^'.i.iits and 1)V lUMitrals (s. ,• III. siifira)'

Hut it was asked whether the assimilation of lutitraN to l>ellit;erents should aUo , v. v. ;

to the jilaies when' submarine mines eoiild l>e anrhored. and whether preiaulioti- i
. h

taken bv neidrals oii(.;ht not to Im' strutrr and mon- di'tinile than those provid. i i r

iHlhuereiils. KearAdniiral AiaKo stati'd that as re^'irds neiitraU it should be m,!.!

to allow thein to lay milieu oiilv within the three-mile zone ;
ihev -hoiiM also I Mi-. |

to fjive naviualors a />mM»< notu e of the places where thev wislied to lay min( v ui I t ,

(ommuiiKate Ihw notiee at oiicr to llii' other governments, the military reason. .,[

he, that «ive more latitiid. to bi lli);ennts can not be invokol in behalf of neiitr.iK
,

th.

zone of ten miles has Ixill granted belli i,erelU^ inainlv ill view of the danger of iiivin,

their ports bombarded bv ho>iil.- nav.il tones ; this danfjer doe> not exist in th.
,

,..

of neiitr.ils Ihe latitude L;raiite.| Ixlliyereiils .i> to notitu.ilion .iii'^wers imp. i ,nv

deinaiid> of w.irl.iK- ;
the neutral is in no sik h siiu.ition :

it can alw.iss notifv. nil ;•

oilKllt to do it in .idvance, b. . .Uise it- waters are deelllr.l t'. be open to the flee y - ,v

iif [waielul vessels

Co the objections b.iM I on th.- nj^lit ol n.utraU to del. nd plai e> to the snii. . \i.

as belli),'eri Ills and on the power which shuiild be ^;i,inle I neutrals to prep.ire th. in i\ -

eventii.dlv tor w.ir. it w.is aiiswi^rcl tli.it neiitr.ils iie.-.l ict d. l.'U.l tlieiiis,.|ves, bii' ii'l

oiilv deleii.l their iieiitr.ilit V. aii.l tint this does not uiiplv .in .•(lualitv ol ri-lc- u;::

billmereiits .\s to prep.ir.i'tioiis fi.r .in eventii.il w.ir it wmld be evi'leiit tli.it th. - ).:•

p.ir.itiotis .lie not lonteiiiplatel bv ill' ptovisioiis I'-tri. liiii; neutrals in Iimii- mil:-

to a /one cif three miles.

For tllise re.isoils the committee loi.k ihe view ll. ' ill. re sli.iiild he .1 f^rciter 1. Mil '1 r.

ui>on neutr.iK : airordin,i,'l\-, p,irat;r.iplis .' .iii.l ; -i \rti( le -. which w. re .Irauii Uj' I'.

the |)resi.|eiit of the ((immiilee, riveiv. .1 a iii.ij.iri'\' "I v..'. s, lo wit, p.ir.iur.iph j i.-iv,

eleven voles .if^aiiisl four and twn alistenlious, ii; 1 [<• .:.:r.ilih ; re.eive.l tliiili.n \..!. •

.lU.iinst oiii- .ml three abstenlioiis

Ihe nav.il delef^att of the rm;.' I ^tii' - of \iu" .
vpressh .i,. j.ire.l tli.it h. u.i'i.

.It th.it time refriin from votiiiL; "ii this ,nii. !.

.\HI I' l-l ^

,\t the el|.| ol the U,ir, ,ll ill' lal' '
,

the i.

in their power to remove i. Ii\.l\. the in

As rcK.irds aiK hoii-il .ur .i^i.iti. .
niu t in;:

liav<' placed aion.i; the (.i,.sN ..1 th. .tliei. Hi

other p.irty of their In. .itmu ,iiid ..eh M.i-

del.IV to remove the inine^ in its ..vii w.it.
•

,t..i . Sla'.s s!i,il! be obhue.l t" in i:!

- -v'.i; h 'lie\- have e.u h hiid

•s v'.iiii ll -in. til.. belli^;.r.nis r.]:\

..-.i III \- > . .l^'ree til ll'illtV ll;.

! . ... .Mth th.' le.i-l )...--ll'l'

The firovisions of Article ,s ciimpli those .;,.iOTi- a - aii.l ; bv iiiil"i-:n.

an oblu'alion lo remove alter the !•,,, : t!i. -var the -raife- ni-u ed bv belliL.ivn!-

bv miilr.ds. Here again States I .,„ii-. : t tc all in !:---;>.«• r ' to onloriii to ri:

obligation this hinnula, which id.-".- uniinimou^v ,- a,.- the wh.ile o. .\rtiM >

does not ciirrv Willi it anv d.inuer ..
•>: ii; or..as aPDH-iT^Hi ot tJie oblii,-ation .i-siini.

:

but it IS intended to avoi.l .'Veiitii. itie- rti:. -n' !>.>ssiisp ir r; iv 1- as wis
. mm m.

bv Rear Admir.d Sperry, th'- in . ;-e' u-n' " »tii' nji-'-naii.- tin chart- ,iii I i-'T

> .1. • ll ami nV <»-- IIL 2 ^n'
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,)f the |«. lions of niiii'v-i ;iri lo>-t : it in.iv 1)1 tii.it r.irc (.IMS thi' .1111 liorfil

minis that havi- U'cri planil cm not \h- fouml. I'lir nstrn tion l.ml ilown is not iiiliinlrd

til riltMsf llif St.iti- Iroin the mtiohn iliitv of niikiiiK <vt rv |^ro\•l^lon lor the mcil st,itr<l

in Arlul'' ^
; its onlv piiipoM' 1- to t.iki into .n

.
lunt 1 ,is(.'» o| /.?(, mai<nri' win. h wduM

riii'l' r iiniH>sMl)|c' ,1 -,tri( t .ipplu .ition of the pnii' iplr

riif provision ot Arlulr .S li;is In ori(.;iii in liic pr ijcit ol tip |{rili-.h .|i liL;.tiioii :

'

the propos.il w.l^ ri-piMtril in tin' .inniidtiii I.t^ ollirrd liv tin ilili-ition nj the Nctli

1,nils ^ .111' I in tlir pro|i( I sulimillril 1>\' tip tioii of (iiTiniMN ' III ili( Hntisli jiro

.iliiiii, wliicli ilni not provide lor I.imiil; nun. ^ oulsidt- ol lo.i-iil u.ii. r>, tli.- ipu->tioiip.
SV.l> II. I tiir.illv onlv ot minis pJaK.l witliui ll .niit^ till- Ni ill' ll.md iinrlldlllrnt.

-t.irlinL; w

like « I-

itli till' idi-.i ol .1 rtfjiil.itioii ot tlir pl.iciiiL; ol iniiir., ,iNo |)\ iii iiii il>, providi-d

the s.itiii' ohliK.itioM tor iIkm- luulr.il

ili^.ition to iniiifs pi. lie. 1 In virtue of Artii ie

rile I ierlll 111 propo-iiMui ixii n led the

to wit, 111 toe llnille 11. Ill >ph. re of ll

iM-UiciTellts oiit-ilde of the limits Ir.n e.l III Artirle- _• to .(.

Ilie ( oiniiiiltee, ,1 ni.i)ontv ol wlm h III. I .leces.led p.ir.iyr.ipli 1 ol Vniile 5, deil.ue.l

111 l.lVOlir of this l\lell>lo|l ol the ol>lm.ltlO|l til I , I. lid iloWIl ;
We do .I'll nee, I

to point

uiit tli.it this extension ol the oli|iL;.iiion to mines pi. II id 111 the splnh o| the inline. Ii.ite

.iitivitv III the heliitjiTents 1 oiilormihh- to Arlhle 5. p.ir.iL;r.ipii I. wmill heroine iiseles,

.iltiT tile .idoptioii of p.ir.inr.lph _• o| tli:it .irtiele in 1 ise the tei hull ,ii I oiidltloMs impose I

111 llie s.iid p.ir.lK'IMpil J oht.un J^'illel.d lonseiit,

lor llie ri'st, tile provisions of Artirle .s e.xpl i;ii tlieiiiselves : II Is II itnr.il tliit ri'tdiir-e

III hi.l to .1 nilltll.il liotllir.ltlon l)\- helll;,'irents of the tlimes th It e.ii ll III ihelll h.is pi. II e I

|..|..re llie lo.ists ol the other, in or.ler to allow e.n h Sl.ili io in. ike si-in h oiilv ni iis

own \v. iters : ,iny othei solution woull li' dillii nil to .ippK' .it 'he luoiiii nt .1 w.ir Ins

|ll-i ell.le.l. MolioNi r. ll;,' I
I.

I iImI lielll:.;i liills should |, |iVi\-. ,d^o ill' lllllli s ih.ll Vdi ll

1.1 till 111 ll.ls pi. lie, I bell. re the i ii,i,|, o| th,' ,ilhi 1 Ills lleetl ,lori.- iw.iv with 111 Vle»V ol th.'

,| Mi.;rrs of new roiifliets th.it miL;ht 1 ii~ue

It will heloiii,' to tile Sl.ilis to iv,'ul 111 in the terins ol p,,.i, .• or m .1 lil'-r slipiil ilioii

how the iHlli^'eretlts sliall eVentll.lll\' elte, I tile I'M ll, 111'- I llllllis liejoll -ini,' to , i. h

etlirr til it Irive liecn reeovi-rel in then wilei-.

hi

r

I

111

Hi

m

'I

I'

1

H'.l

1

Mil

Aril, lis 1, ,,iid 111 lorni. s,, to sj,, ,ik. liu l,i-t rli.ipter ot iii. piesint riL;iil,iiioiis ; th.-ir

llUIpiise Is to iletellllllle tile dur,tllo|l ot these st ipill, it lolls ,l|l 1 to ilillIl,' their lllo,|.- of

.ipi'l.i .ilioii, wliile t.ikmt; iiiio ,1, loiinl pr,iilii.il iieiessiti.s resultiiii; Iroiii the puiiini,'

into use of perleete,! Illllles

.\HI1i1.K ()

rile siL;ii.itorv ^t.ites whiili do not .it present own jx'rferted mines ot llie kind

roiitempl.ited le.'di,. present ri't,'iihitioiis, .iii.l wliii h c oiis,,,]iii,|it|v eould not ,it present

,.iiiy out th- rules l.iid down in Am. K- i ,iiid (>, uiulerl.ike to convert the in,itcncl

ii| iheir mini s ^s soon ,is jios^ilili,, so as to luin;,' tluni into coiilormiis' uitli the loiv-

Lioinj; require lunts.

I'lltll a l)e'hi,ei|,nt il.is IxTonie supplied with miius I ou-lrui ted so .Is to .iiiswer lo

the conditions ! .\rticle 5. p.ir,if,'r,ipli J, he is forbidden to pi ice ,in' hoie.l ,uitom,itic

lolitiiit mines outside tile limits fixe,! in .\rticK's z to ^,

It is forbid. ten to use iin.inchore.l mlom.itic contact mines whi.ii .lo not aiisWer to

die (on.htion stipiil.ite.l in .\rti(lc 1. p,ir,iL;rapii i. on,, sr.ir .ilter ilie present Con-

Vftition goi's into force,

\rtiile n lontains tr.insitor\- pio\-isions It had its ori-111 111 .1 jiropos.d * tile. 1 by
his i;\,ellen. y Mr. rch.irykow lor the l^,|sslan dule,:,Mtion, pro\i,|iii:,' tli.it ' sulficient

tiiuij di.ill lie j.;r.inted (iovemmeiits 10 put (K-rfcctc'd mine i.pnpment into use '. In

' /'.>s/, p (,8i.
' I'osl. p. f'So, • I'oit. p. 08.;.

m

- *\

ji!
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t

^
S'

:J! 1'

support of this proposal Captain Behr expressed doubts respecting the existence of ,i pro-

tective apparatus generally adopted or even in the experimental stage and sum. ptiblo

of rendering mines harmless. Moreover, said he, if a war shouUl break out on the nmrrow

of the adoption of a project prohibiting certain kinds of mines. States would find thtm

selves deprived of a very important means of defence. It would therefore seem ]>nip,r

in all the cases indicated to give Governments the necessary time to furnish their ii.ivi. s

with the new apparatus required by the Convention. The delegation of Great Hnt.uii

did not oppose this view, pro\'i(led that the time be fixed in the Convention^

When the committee of examination took up this question the tenn of thrc \v,,r.

was at first proposed as being sufficient, but it was objected to by several menil>rr. nf

the committee. Kear-Admiral Shimamura remarked ' that the adoption of such ,i
i .

rm,!

of time would result, during such time, in all kinds of mines being made use of, Imu, v.r

dangirous they were, aiid these not only in territorial waters, but ewn within the inim. !' it.

sphere of the belligerents on the high' seas, which wt.iild create great dangers for imiumI

shipping. Thus the --esult obtained after thes<- long <ieliberatioiis would be ^ ii-ibh

reduced.' u i
•

On the other hand it was at the same time maintained that as the technical uti-

culties vary in resjiect to the diiferent conditions laid down for the const nut ion ..i tl;.

different kinds of mines provided for in the project, it would also Ix' necessary t.. \,,iv

the periods of time to be granted Governments ; esix'cially, a period of eighteen in.n'h-

wouM suffice for the transformation of the mines mentioned in paragraphs i aii.l
;

.t

Article I. However, the delegation of Austria-Hungary maintained that any
i>.

ri..,!

ti.xed in advance would be unacceptable for States not already possessing in then !mv:.<

certain of the perfected apparatus reciuired by the Convention. Kcar-A<iiniiMl llm-

dedared in a nicniorandum read in the committee that

EspecLdiv with regard to the mines referred to in paragraph J of Articl.

Austro-Hungarian navy has not at the present time apparatus renderint;

less anchored automatic co.itact mines when they break loose from their m
In order to conform to the clause in question, the Austro-Hungarian navy unul!

therefore be under the necessity of proceeding to a transfonnation in its mine mat. rul,

and for this transformation noixriod fixed in advance could be accepted, as a iii. a-nr.

of this kind contains independently of in<lividual volition an element of nncnt.nn'v

that is inconsistent with t-nterini,' into a formal engagement that periiap> c oiiM n.;

be fulfilled.

In every improvenieiit in technical ni.itteis the time when one may rea. Ii a -iti-

factory solution of a problem under stu.ly i an scarcely be inilicate<l in ,i Iviim-

Even "if th.' M ieiitilic princi])!.' upon which the invention to be m.i.le rests w. n ir...>;

-inii>le from a theoretical point of view, obstacles absolutely unforeseen anl wry

(.Iteii difficult to overcome may at any turn occur to prevent the practical iv,ili/.i!i. ;i

of the iile.i.
.

It i> also n.ce»ary not to Iom' sinht in the case brlori' ii> of the tact th.it it v.. ul;

-ullicinit to "construct .111 apparatus of perfect ,1. tion by lueaiis ol \sli:. !i

!. I he

li.inn-

inn:;-.

not

a mine on Dreaking from its moorings would Iw automatically ren.lt-re.l h.iiini.

there is fiiuallv th.' proliUni, and this >eems to me to be of no less imp.nt.iii.
,

ij

uivin.u ilie app.ir.itiis in .[ueslion such a construction that the other ni.-. lia:!i' ,il

|>arts of the mill.' are not alter.-d to the prejudice of its military value, s,. ihit ti,.-

mine remains simple and not dani^erous to handle without losinj,' its ett.. iiv. n. ",

It is only altc'r haviii.i; tested the apparatus to be constructed from djlf.'ren! p.'inl-

of view," which in all prohabilitv will necessitate a series of lengthy .-xp.-nni. !it-

that we c an acccnnplish the . hange in the material of mines ,md ticn inch, ate appi.'N:-

inatelv the time in whic h this oixrati'Mi can he brought to an end.

Now if in existing . ircuinstances we were to fix in c .mventioiial form .c p.nc.a

rniinmu from now on fiir the .idojition of perfected mints, .md if at the e\pii.i!i-!i

of fhc' tunc- the . hange in cuiestjoii were not yet ixecutcd by one of the c ..iiti.i. Jin^'
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Powers, this latter would find itself in a most embarrassing situation. For it would

be obliged, if a war should break out in the interval, either to renounce the use of

mines not yet converted or to fail in its conventional engagement. Both of these

eventualities must necessarily be obviated. It therefore seems to us that if we take

seriously the engagement in question, we can not accept a jHTioil fixed in advance

in the matter.

In accordance with these ideas the delegation of Austria-Hungary proposed ' to omit

the piTiod of three years and to add to paragraph 1 of Article I a new pn)vi>i(in worded as

follow>

:

The maritime Powers which do not at present own those perfertcl mines, and

which consequently could not at ])resent be a i)arty to this prohibition, undertake

to convert, as soon as possible, the materiel of their mines so as to bring tliem into

conformity with the foregoing condition.

The memorandum of the .\ustro-Hungarian delegation concludetl with these wor^ls :

The fact that the conversion of mines is desirable not only for Immanitarian

rea>ons but dso in the very interest ol tin- Powers, offers a sutticient guarantee thai

the untlertaking set fortn in tlic above i)roposal will be faithlully carried out. In

this way the humanitarian aim in view will be attained as soon as the means are

provided. To do otherwise and to accept a particular jKTiotl measured from the

present for the conversion of mines would be, in the opinion of the delegation of

.\u»tria-Hungary, to make an engagement with a mental reservation which evidently

would hardly be in harmony with the absolute obligation resulting from a con-

ventional stipulation.

As to the unanchored mines referred to in the tirst paragraph of .\rticle r, the

delegation of Austria-Hungarv entirely sui)ports the observations presented on

this subjt'ct by the naval delegate of (ireat Britain, and thinks that we might well

get along without a provision analogous to that just mentioned or of any other pro-

vision fixing a definite time.

.\s to the provision of the second paragraph <if Article 3, the delegation of Austria-

Hungary has no proposal to make, as the clause in question seems to it unacceptabh-

111 principle.

Tile majority of the committee supported, as to the mines referred to in paragraph j

of Article I, the view of the Austro-Hungarian delegation, whose proposal relative thereto

was accepted by eight votes to four and five abstentions. But it was decided that the

same provision should be applied to the apparatus mentioned in Article <) in order that

the mines there contemirlatetl should likewise be the subject of an engagement by the

Powers to furnish themselves therewith as soon as possible. Accordingly it was necessary

to as-ign to this pro\-ision a different place than that proposed by the delegation of Austria-

Huiig.iry ; it was thought that a special article should be made of it to be placed in this

last ihapter.

.\> to unanchored automatic cont.ict mines it seemed equally necessary to fix a period

for the ( hange of existing material. Oiu' year, counted from the coming into effect of

the Convention to Ix- concluded, w.is deemed sutTicient by the majority of the c<immittee

by twelve votes against five abstentions ; it is to these considerations tli.U the present

fiirni of paragraphs i and j of Article 9 is due.

Th( re remained the question of the time to be fixed for the mines mentioned in para-

graph i of Article 5, For this a British proposal,^ offered in agreement with the delegation

111 jipiii. was adopted by nine votes to two and six abstentions to the following effect ;

I'ntil a belligerent is provided with mines constructed so as to fulfil the condition

loiitained in the second paragraph of Article 5, it is forbidden to place anchored

.lutomatic contact mines beyond the limits fixed by .Articles 1 to 4.

' Adti ct documenl'i, vol. iii, p. 'V t, <inncxf Z'

.

' llnil., p. 074. 'innexe 2S.

Illii

tiiS

mIII m
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By this provision, which appears as paragraph 2 of the article in question, and which

is naturally accepted onlv by the States that do not object to the admission of paragraph

:

of Article 5. while avoiding the fixing of a delay for the putting into use of inines answer-

ing the requirements of paragraph 2 of Article 5, there is introduced an indirect sanction

by forbidding the use of mines not answering the conditions laid down in the said artidt

outside of the limits cstabhshcd by Articles J to 4.

Captain Ottliy, in support of his proposal, put the question, whether mines that do

not possess satogiiards should be used elsewhere than in territorial waters before miiu ^ ful-

filling these conditions are available ? A negative answer should be given this question,

riie opinion (said he) that international law permits the use of unperfectid auto-

matic mines ever.\-%vhere beyond territorial waters where the immeiliate sphin .f

the activity of belligerents "lies, seems rather pessimistic. It will perhaps lie nmr-

exact to say that it was rather the ki:k of a special law on this subject tliat tausc.l

th.- unrostrutcd use of mines of this dangerous type during the reciiit war in xh

Far East.

The deplorable cliccts of ^ucll us»' with respect to merchant vessels and neutral-

have Ix'en |)ointeil out to us by our colleague from China. The conscience (if tl...

human race is now awakened, and it has become our absolute duty to take sudi

measures that in the liiture these terrible events will never be repeated.

Therefore (cunchulrd he) I sincerely beg my colleagues to insist that in the luiur.

mines of the unpertected kind that were used in the Far East shall never be aliuuij.

Article 10

The stipulations ol the present Convention ,ire concluded for a pericnl nt !;vc

vears from the (.lati- on which the present (.'onventmn takes effect.

The signatorv Powers express the hope that they may have occasion tn ir-un.t

consideration of the qui stion of the use of >ubmarine mines befi>;e the expuati.a

of the period provided in the foregoing paragraph.

This article may be passed without comment ; it was accepted by >even votes ac.iiii-:

five. His Excelhncv Count Tornielli, with a view to facilitating a revision of the pn snt

Convention, especially on account ol the technical dithciilties wliicli on stveral l^.,l^U'r.^

have come up in the course of the discussions in the committee, proposed that tin dr.-

vention be concluded for ,1 period fixed in a<lvance. The term t>f live years prniciMO

by Rear-Admiral Siegel was a< (tpted after some hesitation between this term and a lena:

term proposed bv the English delegation, and after the rejection of a proposal of Kur-

Admiral Shimamura. supported by Colonel Ting (by sexin votes to five), lixing the .lutj-

tion of the ( imveiition to the next Conference. It is to be noted that Colonel Tiiij; wvr

notice that he would take up this last proposal again before the Commission.

The ?((!( i(>ntaine<l in the stcond paragraph completes to a certain degree the pa-

vision of i)ara(.;raph I by urging the conclusion of a new agreement to replace the pnstr.:

Convention ; ;t was a<ii>i)ted unanimously on the motion of Kear-Adiniral Siegd.

^\

IX

Before closing this i port it is iiecess.'.ry to -peak of a (juestion which was dekittJ

in the subcommission and in the cimimittie ol examination, but which did imt r. •;;.•.

in the ins( rtion of an express provisicjn in the dr.ilt . lo wit, the question ol the re-p"i>:-

bilit>- that might aiise out of the laying of automatic submarine contact mines.

Here again we hnd a proposal i>u the p.irt ol the delegation of the Nellu ^l.ul^.^'

acconiing to which an article of the fullnvMiig tenor wouhl Ix- added at th<' t iid of thv

regulations :

' l'<'it, p. Ob!.
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The loss of non-hostile perM>nnel or matt;rial causod by the placing of niines outside

of notified regions must be cumpensateil for by the (iowmment that laid them.

In support of this proposal, his Excellency Vice-Admiral Rocll expressed the wish

of the Netherland delegation to co-operate in finding a formula regulating the mdemnity

due for damage caused by a want of precaution on the part of Governments. Although

a satisfactory solution was very difficult to formulate, he nevertheless believed that the

establishment of a principle setting forth the responsibility would be iiidisixnsable.

\n analogous proposal was presented by the delegation of Brazil ' as an addition

to its amendment on the laying of mines by neutrals ;
Captain Burlamaqui said that

'

the calculation of the damage should be made in an ordinary suit ;
in rase of disagree-

ment the fixing of the indemnity should re>t with the Permanent Court .)f Arbitration,

to which the intereste.l States sliould send within six months after the accident all docu-

ments necessarv lor llie defence- of their rights, llie payment of the indemnity should

take place three months after the Cnurl of Arbitration gives judgement.'

The general principle- outlined in the>e proi)osaIs was oppose.! bv noho'ly
;

it was

recalled that the Institute of International Law,- in its ses-ion at dhent, had alstj answered

the question in this sense. ' A violation of one of the precedint; rules ', so read the pro-

usional text adopted by the Institut--, ' ent.uls responsibility therefor on tiie part of tile

State at fault.'
, m- , i

But on the other hand attention wa> drawn to the practical difficulties m appUnii^;

the general rule bv which, a. cor.iing to tlie e.\pre»ion of his ExcelK-ncv Count romielli,

he who causes (lamatre unjustitiabK -liould make rejiiiration therefor '. It would Ix-

acciiled that in certain regions the two belliger.Mits might lay mines
;
which of th«; two

would pa- -he damages if unfortunately a peaceful ship >lioul<l be de:,troyed in a region

where tlie'two belligerents had ma<U- u-e of ^ubnlarine mine- ; And how (duI.I it be proved

whicn <t ate was at fault :- .,.,,,.„ ,
,

In presence of these objections, his Ex< ellencv \ ice-A.lmiral Koell proposed, in (jrder

to ensure a wider apphcation of the principle, to make no mention of fault in the placmg

nf inim-> and to extend the re>pon-rnilitv even to a chance case and without there being

.mv intr.iction of the adopted rules or, the part of the Stat<- that has mad.- use of them.

The lavina of niines should in itself -nlhce to involve the responsibility of the State that

has made' use of a weapon so .lanyerous for jx-acelul navigation. This extension of the

principle could not secure a majorit\- vote ; it was rejected by tive votes to three, with

.is;iit ab>tention- ; several aiuon- the naval delegates txpressly d.eclare.l that they must

refrain from voting upon the strietiv legal question. But on the proposal of his Excellency

Mr. van den Heuvel it was decide.! by the committee that it would not be neces-ary ti>

make any express rule respectimz the 'question, inasmuch as the gemral principles of law

dfe -ufhcient to solve all ca>e- that niav arise. Indee.l, any legitimate mine-layin.t; could

nut involve Uabilitv, and there would be no reason to depart in this matter from rules

that are applied to'the other operations of war. If there is a question of damage caus.M

bv unlawful use in contravention of .idopted rules, the general principles of law equally

sulhce t<i lay the responsibilitv upon the State at fault. The question of difficulties in

pruuf should not be brought into the di.-cussion ; it could not in any way lea.l to modihca-

tu.ns in the material rules of law to be applied With this in mind, the conunitte

from adding anv provision on this subject.

Such, gentlemen, is the project of tlie ret^ulations we have the honour to

the judgement of the Commi-sion ; it represents .i first attempt to regul.ite in an inter-

Hatumal convention this difficult ..nd relativ<-lv n.-w subject. V\e believe, however

th.it if it is adopted bv all Stat.- m Us . -enti.d pn.vnsi.ms an.l applied in harmonv with

the spirit that has originated n. an important st.-p in advance will be made in the patti

ei progress and civilizati.m.

refrain.

d

ubmit to

' /',/ p. 0*4.
• liii.^luliom of Ih,- Instiliilt j InUrnali n.d Li.u [Sew Ni.rk. O/O

"i I'.'l bv the Institute at Ma.Iri.l in Kyi I.

P

4^M

II

' >. This provision was
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ANNEX 3»

DRAl'T KKi;iL.\TIONS CONCICKNINO LAYINC. OF AIIOM.VIIC SIMMAKINi:
CONTACT MIN'KSa

Article i

It is (orbiilili't) :

1. To lay uiianchoR'il automatic Kintart mines which do not htcoim- liarnilc- •,:

hour at most after the person who laid them eeases to control them ;

2. To lav anchored automatic contact mines which do not become hannless a- -c«.n

as tliev have broken loose from their moorings
;

3. To use torpedoes which do not become harmless when they have missed their in.irL

Articlk 2

It is forbidden to lay aneiiored automatic contact mines beyond a distance ol ihr-.

nautical miles from low-water mark. throui;hout the length ot the coast-line. a~ «i 1! ,1^

alonn the islands and islets adjacent thereto.

In the case of bays, the /one of three nautical miles shall be nu'asure<l startiiiu Inn;

a straight Ime drawn acro>s the bay in its jiart nearest the entrance at the tiiM puim

where the opening does not exceed ten miles in width.

Ariici.k j

The limit for the laving of anchored automatic contact mines :s extended to a I'.i-t.m',.

ol ti-n nauticd miles off military port>. and ports where there are either military a:s' nal-

vr r-tablishmmts of naval construction or repair.

As nnlitary ports are considered those ports which have been liecreeil as such hv ;in

nation ti> which they belong.

.\ritcli; 4

Oil the coa>ls and ports of their advcr;,aries, the belligerents may lay anchored ,iin•

matic contact mines within the limits .ntlicated in the two preceding articles.

However, thiy shall not exceed the hmit hree nautical miles off jxjrts which lu

not military ports, unless establishments of il construction or repair beloiiyiii;,' tn

the State are situated therein.

It is forbidden to lav automatic contact mines off the coasts and ports of the < ikn;\

with the sole object of intercepting commercial shipping.

Articlk 5

Within the si)heri o( their immediatt' activity, the belligerent> have likewi>c ,1 ri:;hl

to lay anihored automatic contact mine< outside the limits fixed in .Articles 2 to 4 nf ih.

present regulations.

Mines used outside- the limits fixed in Articles 2 to 4 must Ix' so constructed a> tn liiv(>n>

harmless within two hours at most after the person using them ha> abandoned tlu 111

.\rticli; ()

When anchored automatic conta< t mines are used, every possible precaution inu>t W

taken for the safety ol navigation.

The Ix'lligerents undertake, in case these mines should cease to In- under survciiKiiiu

to notify the danger zones, as soon as it can bo done, by a notice to ship-owners, com-

municated also to till- Governments through the diplomatic channel, antt to do their uiiim-!

to render them harmless within a limited time.

' Aitn et <l:<cumenls, vol. in, p- 4''7. i"""'" »5- ' Text 'ubinitteil to tlit- 1 liinl t .muni^sion.
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Article 7

Any neutral State wliich lays automatic contact mines off its coasts must observe

the same rules and take the same precautions as are imposed on belligerent States in the

use of similar mines.

However, a neutral State shall not anchor mines outside the limits indicated in

Article 2.

A neutral State must inform ship-owners, by a notice issued in advance, where

autom.itic contact mines will be anchored. This notice shall be communicated at once

to the Governments through the diplomatic channel.

ARTin.i: S

At the end of the war, at the latest, tlie sif,'natory States shall be obliged to do all in

tlieir power to remove, respectively, the mines wliicii they have each laid.

.\^ regards anchored automatic contact mines which one of the belligerents may have

placed along the coasts of the other, tlie sign.itory States agree to notify the other party

of their location, and each State must proceed with the least jjossible delay to remove

the mines in its own waters.

.\rtI( i.i: (»

The signatory States which do not at present own perfected mines of the kind

contemplated in the present regulations, and which conseqtiently could not at present

wrr\- out the rules laid down in Articles i and (>. undertake to convert the malmc! of

their mines as soon as possible, so as to liring tiiem into conformity with the foregoing

rtqtiirenK nts.

L'ntii a belligerent has become supiilied with mines constructed so as to answer to tlie

conditions of .Xrticle 5, paragraph 2, he is forbiddt'n to place anchored automatic contact

mines outside tlie limits ti.\ed in Articles j In 4.

It is forbidden to use unanchorecl automat ic contact mines which do not answer to

the condition stipulated in .Article i, p.iragraph I, one year .ifter the present Convention

goes into force.

.Akiki.!: 10

The stipulations of the present Convention are concluded for .i period of live years

from the date on which the present Convention takes effect.

The signatory Powers ex|)ress the hope tli.it tliey m;'y have occasion to resume con-

sidiration of the question of the use of submarine mines six months before the e.vpira-

tion of the jieriod provided in the foregoir: ; paragraph.

.ANNi:X4»

PROPOSITION or mi. hkitish delki.ation

Artici.l I

i The use of unmoored automatic submarine contact mines is forbidden.

.Articlk z

Aiitdiuatic submarine contact mines which on leaving their mooring-place do not

become harmless are prohibited.

Article 3

The use of automatic submarine contact mines to establish or maintain a commercial

blo(.kaile is forbidden.

' Actes el documi-nlf, vol iii, p. 660, annexe 9.

m
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Article 4

Bellieerents can make use of automatic submarine contact minee only in their terri-

torial waters or those of their enem.es. Nevertheless, before fortified mihtary pen.

this zone may be .xtencUd to a distance of ten miles from shore batteries, with the re-

sponsibihty for the belligerent which places these mines to give notice thereof to mitral.

and moreover to take the steps that circumstances permit in order to prevent, so far as

possible, merchant ships that could not have received this notice from be.ng cxposo.l t,i

'

''o!!w ports possessing at least a large gravingnlock an -quipped with the apparatus

necessary for .onstructil.n and repair of war vessels, an ' which a staff of w..rknun

l)aid by the State to effect the constniction and repair t .r vessels is maintam.M ii;

time of peace, shall be consiilered as within the category o. ulitary ports.

Article 5

In a general wav the necessary precautions shall l>e taken to safeguard neutral ves<cb

-ngaged in a legitiniate trade ; and it is .lesirable that by reason ot th.' very measure.

taken in the construction oi automatic submarine contact mines these .ngines cease to !>

dang« rous at the end of a suitable period of time.

Article 6

M the end of the war the belligerents shall mutually communicate so far as pusMbk

ihe'iuce-sarv information as to the location of the automatic contact mines that cun

may hav.^ placed along the coasts of the other, and each belhg,erent must proc.rd w„h

the utmost speed to remove the mines found in these territorial water>.

.\NNEX r,>

I'KKI-IMINAKY MOTION OF THK IT.^LIAN DELEGATION

Article i

Unanchored automatic submarine contact mines must be fumisheil with an apii.irat;^

rendering them harmless one hour at the most after their placement.

Articlu 2

Anchored automatic contact mines must be' constructed in such a way as to Ixeon.:

liarniless when, having broken their moorings, they are adrift on the sea.

m h

ANNEX (\-

AMENUMENI OF THE JAPANESE I.KLEG.VIION TO THE BRITISH PROPOSllTON '

Replace Article i with the following provisions :

Article i

Unmoored automatic submarine contact mines are forbidden, with the e.xceptiun

of tho-,e manufactured in a way to become absolutely harmless after a limited tiiik e!

submersion so as to offer no danger to neutral V(s>eis outside the immed.iate sph-rc 0!

hostile actions.

tcUs et documenii, vol. iii, p o6i, annexe lo.

' Ante, [). OS I.

' Ibid., p. 661, annexe i

iii; k;

l'!(i
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ANNFX 7

»

AMENDMENTS OF THE NETHERLAND DELEGATION TO THE PROPOSITION OF
THE BRITISH DELEGATION 2

Article 4

Omit tlie part of tlio article after tlie words ' guns on laml '.

Insert the following phrases :

The same applies to neutrals wishing to place mines in their territorial waters

to prevent access to their territory.

In all cases straits uniting two ojxm seas < n\ not be barred.

Artki.k 5

Add the following phrase at the lx'!,'innint,; of the article : ' The laying of mines in

territorial waters should be published, .md Ixsidcs '.

Omit the word ' neutral ' in the second line.

after the word ' bclligorent '. Change

placing of mines

ARTItLK b

Insert the words ' or neutral ' at the fourth lint

the word ' thesi; " in the last line into ' its '.

Add an article wordetl thus ;

Article 7

The loss of non-hostile personnel or material caused by
, ^,

outside of notified regions must be com(>ensated for by the Government that lai«

them.

Text of Arlidcs 4, ;, and 6 as modified by the above amendments

Article 4

belligerents can make use of automatic submarine contact mines only in their terri-

tonal waters or those of their enemies. Nevertheless, before fortified war ports this zone

can be extended up to a distance of ten miles from the guns on land. The same applies

to neutrals wishing to place mines in their territorial waters to prevent ac • - to their

terntory.

In all cases straits uniting two open seas can not be barred.

Article 5

Till laying of mines in territorial waters should be published, and besides in a general

way the necessary precautions shall be taken to safeguard vessels engaged in a legitimate

trade ; and it is desirable that by reason of the very provisions made in the construc-

tion (if automatic submarine contact mines these engines cease to be dangerous at the

end of a suitable jx;riotl of time.

Article 6

At the end of the war the beUigerents shall mutually communicate so f.ir as possible

the necessarv information as to the location of the automatic contact mines that each

may have placed along the coasts of the other, ami each Ixdligcivnt or neutral must pro-

ceed with the utmost speed to remove the mines found in its territorial waters.

«:

11

AcUs et Jocumtnts, vol. iii, p. 661, annexe 12.
'' Anil, p. oSi.
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ANNEX 8»

AMENDMENT OF THE BRAZILIAN DELEGATION TO THE BRITISH PROPOSITION i

Add a new article :

Submarine mines exploding und<r the action of an impulse given witii ih,

knowledge of the authorities of a State can be laid by that State in its territorial
waters for the piirjiose of ensuring respect for its neutrality.

Once tiles*' submarine mines are set, a notice thereof should be given, aii<l fnini
that moment it will have no further responsibility in case of displacement of th-.^-

mmes.

ANNEX «.t3

AMENDMENTS Ol IHIC SPANISH DELECiATION TO THE PROPOSITION OF IHI
british delegation :

Article 2

So long as there have not Ixrn found means recognized as efficacious by an ipit.r-

national technical commission for rendering automatic contact mines harmless wlini tlnA
leave their moorings, they are prohibited.

Artk LE 4
Belligerents can make use of submarine contact mines only in their territorial watir;

or in those of their enemies when they exercise effective control over them.

ANNEX Id*

amendment of the german delegation to the proposition of ihi;
british delegation i

Article 4
Add the following provision :

The laying of automatic contact mines shall also be permitted on the tlieatre
of war

;
and that area of the sea shall be considered as a theatre of the war upon

which IS taking place or has just taken place an operation of war or upon which
such an operation may take place in consequence of the presence or the apprn.ich
of the armed forces of the two belligerents.

n '
ANNEX M-

AMENDMENT OF THE DELEGATION OF THE UNITED STATES TO THE
PROPOSITION OF THE BRITISH DELEGATION*

1. Unanchored automatic contact mines are prohibited.
2. Anchored automatic contact mines which do not become innocuous on gitting

adrift are prohibited.

3. If anchored automatic contact mines are used within belligerent jurisdiction or

within the area of immediate belligerent activities, due precautions shall be taken fur

the safety of neutrals.

pyiit!

' Acles el document!,, vol. iii, p. 662, annex: 13.
' Actes et documents, vol. iii, p. (163, annexe 14.

* Ibid., p. 664, annexe 17.

Ante, p. 081.
Ibid., p. W>3, annexe lO

I .;

!«((
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ANNEX 12

»

AMENDMENT OF THE RUSSIAN DKLECATION TO THE PROPOSITION OF THE
BRITISH DELEGATION 2

1. Bt'lligfrents shall use anchored automatic submarine contact mines constructed so far
as possible in such a way as to become hannless when they have broken from their moorings.

2. Automatic floating mines shall be constnicttHl so far as possible in such a way
as to become harmless after a certain }x-riod following their placing.

J.
Torpedot's shall b*' constructed so far as possible in such a way as to Ixiome harm-

less when they have missed their mark.

4. Sufficient time shall be granted Governni>nt'- to put prrtected mine<(]uiijmijiit intouse.

ANNKX i:i'

SYNOPTIC TA1U.K OF IHE I'KIH lIDINi. I'KOPOSniONS AND AMENDMENTS 4

.\RTULU 1

It is forbidilen to lay anchored automatic

submarine contact mines beyond the limit

indicated in Article z.

Articli; 2

(The limit mentioned in Article i exti nils

til three nautical miles frt>m the lo\v-w, ti-r

m.irk along the whole e.xtent of the (o.i>t.

Fur bays it follows the siiiuosities of tln'

(.iM>t except that it is nu.isureil from a

^tralgllt line drawn across the bav in the

part nearest the opening towards the sea

where the spread Ijetween the two coasts

of the bay is six nautical miles in wiiltli.)'

Before fortified military ports the limit may
be extended to a distance of ten miles from
shore batteries.

(I-ortified ports shall Ix' considered as

war ports if they possess at least a large

Urcivin^-dock and are equipped with the
.tpp.iratus necessary for construction and
rip.iir of war vessels, and if there is main-
tained there in time of (X'ace ,i body of

Wiirknien p.iid by the State to effect the
i'in>tnii tinn and repair of w,ir ve^s'Is.)

' Ibul
, [,. (i()4, <innt.tf iS.

' .-If/cs et doiutvent^. \'ol. iii, p. '.o:, .DUh w
' Ihf liiitisli pn)i t»ition, -.iLi.th mu-li'.t'

Gi'tman A motdmcnl

Nevertheless, the laying of automatic
c(jntact mines shall also be ]X'rmitted on
the theatre of war ; and that area of the
>ea shall be consitlered as a theatre of the war
upon which is taking place or has just taken
l)lace an ojx'ration of war or upon which such
an operation may take place in consequence
of the presence or the approach of the armed
forces of the two tx'lligerents.

*rhe text belwern parentheses is new.

W-llurlaiul A iiuu.inicut

(Jmit the phniM- hctwern pannthe^es.

In!-
, \1 ''^I .

i da

a- t'l lorni, is taktii as ,i )asis.

W i!
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Article 3

Spanish Amendmettt

It is forbidden to lay submarine contact

mines in waters wlicrc the Govefi-.ment

laying; them does not exercise effective

control.

Article 4
It is forbidden to employ automatic sub-

marine contact mines to establish or main-

tain a commercial blockade.

Article 5

Xethcrlaitd Amendment

In straits uniting two seas it is forbidden

to lay mines in such a way that these

straits cannot be passed by neutral vessels.

Article 6

Italian Amendment accepted by the British

Delegation

It is forbidden to employ unanchored
automatic contact mines which are not

furnished with an apparatus rendering them
harmless at the most . . . after laying them.

Japanese A mendment

Unmoored automatic submarm
mines are forbidden with the exc
those constructed in a way tc

absolutely harmless after a liniitc

submersion so as to offer no (

neutral vessels outside the immedi
of hostile actions.

I' ciiniiif

eptii.n «:

I liiconv

d time K

ate MilnT.

i ^.

Artk ii; 7
Submarine contai l mines which on break-

ing their moorings do not become harmless
are prohibited.

Russian A mendment

Automatic floating min<'s shall W om-

stnicted so far as possible in such a u.iv .1-

to become harmless after a certain [x^rio!

following their placing.

American Amendtnent

Unanchored automatic contact mint'! arr

prohibited.

Italian Air.endment

.Anchored automatic contact mints niuv

be ctmstructetl in such a way as to bitoni'

harmless when, having broken their mour-

ings, they are adrift on the sea.

Spanish A mendment
So long as there have not bii-n fuund

means recognized as efficacious by an mtcr-

national technical commission for renlrrinL

automatic contact mines harnilis-, wlitn

they leave their moorings, thty .la- pro-

hibited.

I a
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Russian Amendment

687
I'H

Article 8

Russian Aiihiuimt:iil

Tnr|x^lrK's shall b<' construitcil ^o far as

po.->i!pl<' in such ;i way as to htcoin'' liarm-

li>> when thcv lia%-e misstil tl\cir mark.

BflhKcri-nts shall ust- aiirhoreil automatic
submarini'KiniattniiiR'Sionstructoilsofaras

possiblo in such a w.iy .is to bccunie hannlesi

when they havo hrokrii from their moorings.

.1 mcrican A mi-ndrnvnt

.\m:hor<'il .lutomatu' cont.ict mines which
do not become innocuous on (,'ettini; adrift

are prohibited.

Brazilian Amendment

Submarine mines explo IwiK under thi

action of an impulse piven with the knowl-

edge of the authorities of a State t.in be

laid by tliat St.ite in its territorial waters

for the purpose of ensuring respect for it^

neutrality. Once these submarine mines

are set a notice thereof should be i;iven.

and from that moment it will h.ive no

further responsibility in cise of displace

imiit of these mines.

.\rticle 9

Tin- la\ing ol automatic contact mines

must be published.'' and besides in a general

way the necessary + precautions must be

t.ikVn to safeguard neutral vessels engaged

111 a legitimate traile. At the end of the

w.ir the belligerents mutually communicate
so f.ir as possible the necessary information

.i> to the location of the automatic contact

miius t!iat e.ich m.iy have placed along the

coasts of tlif other, an<l each belligerent

or neutral I must proc.-ed with the utmost

>\-n\\\ to remove the mines that they have

placed.

" Xetherland Amendment
t Alternati\e : possible.

Xetherland Amendment

American Amendment

If anchored automatie mntact mines are

used within belligerent jurisdiction or

within the area of immediate belligerent

activities, due precautions shall be taken

for the safety of neutrals.

i;!
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Article io

Sethi rIanU . I mfHtlmenl

Tlu" loss of non-liostilc jwr^mml i>r

maUriel cau-rf'il by the plaiinK "l mines

beyonil tln" notitioil ana-, must N> made
good by tlu" (lovrrnniiiu that lai'l iluin

Arikii; II

Russian Ameiuimcnt

A -.iitfifii'nt [xtIoiI nt littn- sli.ill lx'

airiinlcil (iovtriiniriits to jmt into ii^<'

p<r(<'cti'(l mini' apparatus.

ANNHX 14'

AMKNDMKM ol- WW-. i.lHMAN Dia.IXlATION m fHK SYNUIMIC I ABM J

AUIKLt: I

Add tlu' fl>lll)\vin^; pruvisiun :

Till' laying; nf autimiatii- lontait mines sliull also W- ptrmitteij in tin mi t

tile iinniediat.- activity nf the iHlliKirents, provi<led preratitiniis are taken lur ;;.:

-alety ti> wiiiili m utrals .ire entitled.

ANNHX I.-.'

ami;ni).mi:ni or ini; m:tiii:ki.anii di-.m-caiion io ihk synoptic iaiukj

.\rti(ii; I

.Add the foiluwinf.; provisidn :

N'e\ertheless, aiuhored eontaet ntines, if under control, may also be einplnvnl

Hi the area of the inunediate activity of the belligerents, provided the rir. i--,try

prec.iutnM)-. .ire t.iken for the -ifety to which niiitrals are entitled.

ANNKX Ki*

AMI MiMI.NlS OF llli; Ni;illIil<l.ANl) DKLliOATION TO ITll; ^V^01•1U lAHI.l. .:

.NiMH l-K I

.\.M the lolliiwiiif^ jirovision :

Nevertliele>>, anchored automatic i onta< t mines shall U' permitlid uiihiii t!.,

area of the inunediate ai tivity of the belligerents, provided precautions .in- t.iktn

tor the safety to whii h neutrals are entitled ; it is esincially necessary if tlu-i' niiii'.-

,ire left to theni^ilvi- that they r i.ise to I)e hamiful aftir a ma.xinnini iiirioJ i.| lu.^

hours.

.\kiI(1.i: 5

In any case, the conunuiiK .itiou Ixtween two (iih'Ii ~ea~ cannot be b.irn d • iitinlv,

and pass.ifje will he permitted, only on coii'litions which .iri' indicated by the • onipit.!;:

.iiuhonties.

.ictfi el iiuiiiminl\ vol. lii, p. '".S, ,inni \ .o.

Aitf^ ft /(.M iiiiienl^, vol. Ill, \). '>'<*, annt x, ji.

'
. hili

.
|i 'iS;.

' lliul
. p. I>IHJ, lllllU li' -'-'.
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ANNtX 17'

PKOmSAL OF THE l.ERMAN UEl.KllATlON IIASKD ON Till. DIFFERENT
PROTOSITIOSS AND AMENDMENTS AI.KEADY SUHMll lED

I

I'mtid Stales. Japan, <iirmany

The l.iyinK' "f .iiiti>in.itic coiit.ut mint's is |xrmitiril to txlli^'cniUs only in thfir terri-

tdn.il w.itiTs anil those of their adwrsarifs, an<l in tin- urea of the iinmedi.iii' activity of

thf lx-ilii;tn-nts.

Japan

Unanchorcd automatir contai t minos an forbiildcn witli the vxit'pfion of those coii-

stnirtfd in such a way as to iHiome harmlos alt<r a limiti-d time, so as to offer no danger

to neutral vessels.

Ill

UniteJ States

Anchored automatic eontai t mines which di> not Ixcome innocuous on gettinj; adrift

arc prohibited.
IV

I'nited Slates, Xdherlands, Germany

If anchored contact mines an' employed, all necessary precautions must be taken

f(ir the safety of legitimate navigation.

The belligerents undertake especially in case these mines are left to themselves to

notify, as oon as jwssible, the danger zones to the public, or to render them harmless

within A limited time, so that a (xTil to legitimate shipping .nay, as far as possible,

be removed.

V
Russia

\ sufficient [x^riod of time shall be given Governments to put into use perfected mim
ainur.itus.

VI

Eniiland

At the litest, at the en<l of the war each belligerent removes the mines placed outside

itb territorial waters. Moreover, belligerents mutually communicate the necessary informa-

tion ,is to the placing of th" autoinatK- contact mines that ea:h has laid along the coasts

«\ the other, and each bc>lligerent or neutral must proceed as s(X)n as possible to the removal

lit the mines found in its waters.

.\NNKX 18 2

A.MKNUMENT OF THE NETHERLAND DELEGATION TO THE SYNOPTIC I ABLE '

ARTiri.K 2

Before military ports the limit may be extended to a distance of si.v nautical miles

from the shore batteries.
.

Military ports shall be considered to W .hose which appear as such in the official

list of the navy.

' IhM
, p. W.9, annexe 2J.

' ">•'••. V- ''""• ««"'•« -4.

• Annex i,;, iink, ji. I185.
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ANNEX 19 >

amendment of the british delegation to the draft regulation's '

presented to the commission

Article 5
Omit this article.

In case this amemiment is accepted :

Article 9
Omit paragraph 2 of this article.

Article 4

Substitute the following for paragraph 3 :

It is forbidden to lay automatic cntact mines before the ports of the advorsan

other than those which are considered as war ports, according to the deftnitmn

contained in Article 3, paragraph 2.

Article 10

Substitute the following for this article :

The stipulations of the present Convention are concluded for a periwl of sewn

years, beginning with the taking effect of the present Convention or until the dosin:

of the Third Peace Conference, if that date is earlier.

The signatory Powers entjHge to take up the question of the use of submann

mines six months before the expiration of the period of s'-ven years providid fnr

in paragraph i, in case it has not been taken up and settled the Third Peace dm-
ference at an carher date.

ANNEX 20 3

AMENDMENT OF THE NETHERLANI) DELEGATION TO THE DKAFl' REGlI.AIIo.N-^

PRESENTED lO THE COMMISSION

As no mention of ' straits ' has been made in the Draft Regulations respectint; ih-

laying of automatic contact mines it might be thought that the different stipulations

relating to mines contained in these regulations apply quite as well to straits as to (ith.r

regions of the sea.

But this interpretation is found to be utterly inconsistent with what is said in tiic

report preceding the Draft Regulations. In short, we there read the following:*

Owing to these reservations and declarations the committee unanimously ikt ideJ

to omit any provision concerning straits, which should remain unaffected by any

stipulation in the present Regulations ; it was clearly established that by the stipula-

tions of the Convention to tx- concluded no change whatever is made in the present

status of straits, which is in nowise affected by the provisions on the use of niiins

.\s IS seen, then' is a capital contradiction between the Draft Regulations .ind th.

report as regards the status of straits in their relation to mines. In onler to define 1 learly

what the I'onvention is meant to establish, the delegatidn of the Xetherlanils [irnpoj.-

to add to the Draft Regulations an .irticle worded as follows :

.\kticlk 10

This Convention does not modify the preseiU status of straits in any degree.

' .-tries el documents, vol. iii, p. 077, anntxc JJ.

' Iljul , p. 678, annexe }}.

' Ante, p. 080.
' Ante, p <>')4.
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ANNEX 21

1

AMENDMENT OF THE BRITISH DELEGATION TO THE DRAFT REGULATIONS' ADOPTED

ON THE BASIS OF THE DELIBERATIONS OF THE COMMISSION

Article 6

Add to the article a paragraph as follows :

The prohibition against using automatic contact mines which do not answer to

the conditions of Article I shall come into force for unanchorcd mines one year and

for anchored mines three years after the ratification of the present Convention.

ANNEX 22*

EXTRACT FROM THE PROC feS-VERBAL OF THE EIGHTH PLENARY SESSION OF THE
CONFERENCE. OCTOBER 9. 1907.

His Excellency Sir Ernest Satow : Having voted for the mines Convention which

the Conference has just accepted, the British delegation desires to declare that Jt cannot

regard this arrangement as furnishing a final solution of the question, but only as mark-

ing a stage in international legislation on the subject.
• ., ^ .• r .i

It does not consider that adequate account has been taken m the Convention of thr

rieht of neutrals to protection, or of humanitarian sentiments which cannot be neglectod.

The British delegation has done its best to bring the Conference to share its views, but

its efforts in this direction have remained without result.
., ,u

The high seas, gentlemen, form a great international highway. If in the present

<tate of international laws and customs, belligerents are permitted to fight out their

(luarrels upon the high seas, it is none the less incumbent upoii them to do nothing which

iight long after their departure from a particular place, render this highway dangerous

forneutrals who are equally entitled to use it. We declare without hesitation that he

right of the neutral to security of navigation on the high seas ought to come before tho

transitory right of the beUigerent to employ these seas as the scene of operations of

''""xevcrtheless, the Convention as adopted imposes upon the belligerent no restriction

as to the placing of anchored mines, which consequently may be laid wherever the belli-

gerent chooses, in his own waters for self-defence, in the waters of the enemy as a means

of attack, or finally on the high seas, so that neutral navigation will mevatably run great

risks in time of naval war, and may be exposed to many a disaster. We have already

on several occasions insisted upon the .ianger of a situation of this kind. %\e have

endeavoured to show what would be the effect produced by the loss of a great finer

belonidng to a neutral Power. We did not fail to bring for%vard ever>' argument in favour

of liiwting the field of action for these mines, while we called very special attention o

the advantages wliich the civilized worid would gain from this restnction. since it would

be equivalent to diminishing to a certain extent the causes of armed conflicts It appeareU

to us that by acceptance of the proposal made by us at the beginning of the d'scussion

dangers would have been obviated which in .very maritime war o the future will threaten

to disturb friendly relations between mutr.ds and bi'lligerents. But, since the Conference

has not shared our views, it remains for us to declare in the most formal manner that

these dangers exist, and that the certainty that they will make ••'^m*^''^''^^,.felVn,i .7
future is due to the incomplete character of the present Convention. As this Convention

in our opinion, constitutes only a partial and ina.lequate solution of the problem it cannot

a^ has already been pointed out, be^ reg..nle.l as a complete exposition of the internatwma

law on this subject Accordingly, it will not he permissible to j.resume the legitimacy

' Ack. U documents, vol. iii, p. 08o. annexe }?. ' •''"•. l>- t-SS- ' 11"^- '°^- » P' '*'

vy ^
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of an action for the mere reason that this Convention has not prohibited it. This is a [irin

ciple which we desired to affirm, and which it will be impossible for any State to isnori',

whatever its power.
His Excellency Baron Marschall von Bieberstein : In view of the declaration just

made by his Excellency the delegate of Great Britain, I would like to repeat what I hive

already said in the Commission :

That a belligerent who lays mines assumes a very heavy responsibility tdwards

neutrals and towards peaceful shipping is a point on which we arc all agreed. N'o

one will resort to this instrument of warfare unless for military reasons of an abso-

lutely urgent character. But miHtar>' acts are not solely governed by stipuiatfons

of international law. There are other factors : Conscience, good sense, and the senti-

ment of duty imposed by principles of humanity will be the surest guides for the

conduct of sailors and will constitute the most effective guaranty against abusi>. Th.'

officers of the German navy, I loudly proclaim it, will always fulfil in the striittst

fashion the duties which emanate from the unwritten law of humanity ami civilization.

I have no need to tell you that I entirely recognize the importance of the coilifK j-

tion of rules to be followed in war. But it would be a great mistake to issui' rules

the strict observance of which might be rendered impossible by the law of facts.

It is of the first importance that the international maritime law which wi lU-sirc

to create should only contain clauses the execution of which is possible from a militar)'

point of view—is possible even in exceptional circumstances. Otherwise the resptct

for law would be lessened and its authority undermined. It would also seem to u;

to be preferable to maintain at present a certain reserve, in the expectation tlut

seven years hence it will be easier to find a solution which will be acceptable to tlit

whole world.

As to sentiments of humanity and civilization, I cannot admit that there is any

Government or country which is superior to the one I have the honour to represent.



CONVENTION (IX) CONCERNING BOMBARDMENT BY NAVAL
FORCES IN TIME OF WAR»

(l-'or the heading sec the Convention for the pacific settlement of international disputes*)

Animated by the desire to realize the i^osh' expressed by the First Peace Conference

respecting the bombardment by naval forces of undefended ports, towns, and villages ;

Whereas it is expedient that bombardments by naval forces should be subject to

rules of general application which would safeguard the rights of the inhabitants

and assure the preservation of the more important buildings, by applying as far as

possible to this operation of war the principles of the Regulations of 1899 respecting

the laws and customs of land war ;

Actuated, accordingly, by the desire to serve the interests of humanity and to

diminish the severity and disasters of war ;

Have resolved to conclude a Convention to this effect, and have, for this purpose,

appointed the following as their plenipotentiaries :

^Here follow the names of plenipotentiaries.]

Who, after depositing their full powers, found in good and due form, have agreed

upon the following provisions :

I'i

Chapter I.

—

The Bombardment of Undefended Ports, Toiins, Villages,

Duellings, or Buildings

Article i

It is forbidden to bombard by naval forces undefended ports, towns, villages,

dwellings or buildings.

A place cannot be bombarded solely because automatic submarine contact mines

are anchored off the harbour.

Article 2

Military works, military or naval establishments, depots of arms or war matiriel,

workshops or plant which could be utilized for the needs of the hostile fleet or army,

and the ships of war in the harbour, are not, however, included in this prohibition

The commander of a naval force may destroy them with artillery, after a summons

folloved by a reasonable time of waiting, if all other means are impossible, and when
the local authorities have not themselves destroyed them within the time fixed.

He incurs no responsibility for any unavoidable damage which may be caused

by a bombardment under such circumstances.

' AAt^ et documents, vol. i, p. fi54. Ante, p. ig2. Ante, p- ;i.

\?J '^
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J i'

If for military reasons immediate action is necessary, and no delay can be allowed

the enemy, it is xmderstood that the prohibition to bombard the undefended town

holds good, as in the case given in paragraph i, and that the commander shall take

all due measures in order that the town may suffer as little harm as possible.

Article 3

After due notice has been given, the bombardment of undefended ports, towns,

villages, dwellings, or buildings may be commenced, if the local authorities, after

a formal summons has been made to them, decline to comply with requisitions for

provisions or supplies necessary for the immediate use of the naval force before the

place in question.

These requisitions shall be in proportion to the resources of the place. They shall

only be demanded in the name of the commander of the said naval force, and they

shall, as far as possible, be paid for in cash ; if not, they shall be evidenced by receipts.

Articlk 4

The bombardment of undefended ports, towns, villages, dwellings, or buildings for

non-pajrment of money contributions is forbidden.

Chapter U.—General Provisions

Article 5

In bombardments by naval forces all the necessary measures must be taken by

the commander to spare as far as possible sacred edifices, buildings used for artistic,

scientific, or charitable purposes, historic monuments, hospitals, and places where the

sick or wounded are collected, on the understanding that they are not used at the same

time for military purposes.

It is the duty of the inhabitants to indicate such monuments, edifices, or places

by visible signs, which shaU consist of large stiff rectangular panels divided diagonally

into two coloured triangular portions, the upper portion black, the lower portion

white.

Article 6

If the military situation permits, the commander of the attacking naval force,

before commencing the bombardment, must do his utmost to warn the authorities.

Article 7

It if forbidden to give over to pillage a town or place even when taken by storm.

Chapter III. -Ft«a/ Provisiuns

Article 8

The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

¥y>-..
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Article 9

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a proces-verbal signed by the

representatives of the Powers which take part therein and by the Netherland Minister

of Foreign Affairs.

The subsequent deposits of ratifications shall be made by means of a written

notification addressed to the Netherland Government and accompanied by the instru-

ment of ratification.

A duly certified copy of the proces-verbal relative to the first deposit of ratifications

of the notifications mentioned in the preceding paragraph, as well as of the instru-

ments of ratification, shall be at once sent by the Netherland Government, through

the diplomatic channel, to the Powers invited to the Second Peace Conference, as

well as to the other Powers which have adhered to the Convention. In the cases

contemplated in. the preceding paragraph, the said Government shall inform them at

the same time of the date on which it received the notification.

Article 10

Non-signatory Powers may adhere to the present Convention.

The Power which desires to adhere shall notify its intention to the Netherland

Government, forwarding to it the act of adhesion, which shall be deposited in the

archives of the said Government.

This Government shall immediately forward to all the other Powers a duly certified

copy of the notification, as well as of the act of adhesion, mentioning the date on

which it received the notification.

Article ii

The present Convention shall come into force, in the case of the Powers which

were a party to the first deposit of ratifications, sixty days after the date of the proces-

rerbal of that deposit, and, in the case of the Powers which ratify subsequently or

which adhere, sixty days after the notification of their ratification or of their adhesion

has been received by the Netherland Government.

Article 12

In the event of one of the contracting Powers wishing to denounce the present

Convention, the denunciation shall be notified in writing to the Netherland Govern-

ment, which shall at once communicate a duly certified copy of the notification to

all the other Powers informing them of the date on which it was received.

The denunciation shall only have effect in regard to the notifying Power, and one

year after the notification has reached the Netherland Government.

Article 13

A register kept by the Netherland Minister for Foreign Affairs shall give the date

0! the deposit of ratifications made in virtue of Article 9, paragraphs 3 and 4, as

*i
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i'i

I
f

well as the date on which the notifications of adhesion (Article 10, paragraph 2) or

of denunciation (Article 12, paragraph i) have been received.

Each contracting Power is entitled to have access to this register and to be supplied

with duly certified extracts from it.

In faith of which the plenipotentiaries have appended their signatures to the present

Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain

deposited in the archives of the Netherland Government, and dul/ certified copies

of which shall be sent, through the diplomatic channel, to the Powers which have

been invited to the Second Peace Conference.

[Here follow signatures.]

Report to the Conference from the Third Commission on

Bombardment by Naval Forces in Time of War*

(Reporter, Mr. Georgios Streit)

The (luistion of the buinbanliiunt of ports, towns, anil villages by naval forc(> inr;-

dentally engaged the attention of the First Peace Conference. The Conference dul not

succeed in disposing of it in a positive manner but instead passed, by an almost unaiiimdu;

vote of the Powers there represented, a resolution which appears in the Final Act of i^r,..

and reads as follows :

The Conference utters the vcru that the projK)sal to settle the question (! the

bombardment of ports, towns, and villages by a naval force may be referred to a sub-

sequent conference for consideration.

Indeed, as his Excellency the first plenipotentiary of Belgium has rightly reniindtd

the Third Commission, the very useful codification of the laws and customs of w.ir ic

land by the First Conference, on the basis already prepared in 1874 by the resolutiins

of the Conference of Brussels would apjxar incom])lete if there were not also settlnl tin

question of bombardment by naval forces of ports, towns, and villages: a qui>ti(.ii >o

intimately connected with tiie one settled by the Regulations of 1899 on thesul)jnt":

bombardimnt b\' land foms ol undefended town^, villages, and habitations.

Without ignoring tin- dilferences which may e.xist in respect of bombardment In twnn

' I lie rriiort (in thi> Milijii t w.i> |iri»fnli'cl lo tlif Ihinl I iinimisMon by a committee of fx,inun.ilior.

trdtftl 1)\" tlu' tlr^t >(ibi.uiunii>M"n .iiul prt'sulcd <ivit by Ills l^xi t-llcm > Mr. H.»K*-'r>ip (Norw.iv), pn '.idi-rr

of tli.it sutHommissioii. llu- t onimittet* was i onij)ose(l of tlu* following menit)ers ; Hcar-Adniir.i! Su'iri-:

(dirm.diy), l<iar-A<limral Spirry (Initcil Statis), Kiar-Ailmiral Haus (.\iistria-Huiigary), his l\i dlinn

Mr. v.in lien Hiuvrl (Hrlt;iiim). Colciinl Iin^ (Chin.i), Hiar-.\<lmiral Solicller (Hcnmark), ( upt.iir.

Cliac<5n (Spain), l<iMr-.\(lmir.il .Xr.i^;!! .mil Captain t.acazc (Franci), I'.iptain Ottlcy (llre.it lint.iir .

I'rufissor (leorijiiis Stnit. rcportir (l.ri(i.i). Ins iLxicllrnc y .Mr i'lerrc lliuluourt Olaiti), liis I-.m 'llim '.

Count lornu'lli and Captain C.istiKlia (Italy). I<rar-.\ilmiral Hayao Shinianuira (j.ipan), liis l\cr)lin .

Vicc-.\ilnnr.il Kuril (Nctlierlands;, Caiitain Sturdza (Ko im.inia). Captain Hchr (Hussia). his l^x. ilk-m-

Mr. Il.imniar-kjold and Captain (1 a{ Klint (Sweden), and his I-Ixcillcnty VKc-.Vdmir.il M. I.imi ;

I'.isha (I'lrki-yi Acte^ rt dinununl^. vol. i, p. in.
1 hi' project submittcil with this report (ibicl , vol i, p. llS, flimi «< i") was adopted bv tlu Con-

ference. August 17, H/v Save some changes in style [ante, p. J24). it is identical with .Vrti- !> i-,"

of the Convention as signed [ante, pp. f)93-6<)4).
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war on land and naval war, it cannot be denied that when bombardment is directed

bv naval forces against the land the operation is not a purely naval one. Whatever

it mav be, the fundamental principles ruling bombardment by land fortes of undefended

towns, villages, and habitations should, it seems, be equally applied to bombardment

of such ports, towns, villages, etc., by Ix-lligerent naval forces, since tiie same reasons

which dictated the prohibition laid down in Articles 25 et seq. of the Regulations mentioned

exist also here in nearly their full forte. It is necessary to limit the means that Jselligerents

mav employ to injure their enemy in a degree corresponding with the exigeni ies of nKxlern

warfare.

.Apparently, considerations of this kind h ' tin Institute of International I.,iu, when

it considered the question of bombardment of undefended towns by naval forces at its

session in Venice, to apply to it, in principle, tin provisions on bombardment voted by

the Institute in its regulations concerning war on land. This is seen in the very form

given by the Institute to its Venice resolutions on bombardment,* for it contented itself

with referring to the provisions contained in its regulations concerning war on land, and

merely added thereto some special rules that seemed reijuisite to give a certain latitude

demanded by the needs of naval warfare.

It is also this same fundamental idea that seemed to inspire the proposals submitted

to tile first subcommission of your Third Commission, all of which remind us of tlie

analogies existmg between the two cases.

The proposals presented to the subcommission are five in number—one each from the

United States. Spain, Italy. Netherlands, and Russia.* The last four are grafted on the

proposal of the delegation of the United States, itself bf)rrowed from the Naval Code of

the United States of 1900 ; they all have one common point of departure. It consequently

seemed possible and useful to combine these different proposals into a single text to be

submitted in the name of all the above-mentioned delegations to the consideration of

the subcommission. His Excellency Count Tornielli took the initiative in thus greatly

facilitating the special business of the subcommission ; and in the two meetings at which

he presided, to which the members of the bureau of the subcommission ' were invited

besides the representatives designati-d for this purpose by lie delegations which had

drawn up the proposals, a single text was agreed upon to serve as a basis for the

deliberations of the subcommission.

This combined project, which was presenti'd in the name of the five delegations.*

was discussed as a whole and in detail by the subcommission, which adopted much of it

unanimously and made no very considerable changes in its substance. The duty of the

final dr.ifting and co-ordination of the texts into one project wa.s entrusted to a committer

of examination composed of the bureaus of the Third Commission and the subcommission.

as W( 11 as the naval delegates of the Powers that had submitted proposals 01 amendments

or th.it desired to be represented. The result of the work of this committee of examina-

tion was submitted for the approval of the Third Commission and discussed by it in its

sfssi<jii uf August 8. It was then adopted with some purely lornia! modifications offered

' li,s.'!uli,iHs of the Institulf of Inkrnatimal Law (Now York, iyi6), p. i.l.',

' /'.H/, pp. -o?. 704.
, ,-

" Inns the following attemle.l those mootiiiKs HiMr-.VImiral Sporrv (I nitod Matosi, his l:.xcoII,iu:y

Mr dc \ill,i I'rnitia (Spain). Mr. (liiiilo I'nsinato (Italv), Ins I-:.\colli.ncy tn'iu-r.il iloii Boor Piwrtutaol

iNa)iirl.,n.ls). his lixctlloiKV Mr, l.liarvkow (Kussi.i). .iml in .uUlition his I'xcolloncy Mr. Hagcrup

(Ni>rv.ivi. his KxtcUcncv Mr, van ilon Ileuvil (H'lKMiin), Mr. iUnr^ios Stroit ((;rooce).

'/:</,,,. ;o;.
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by the delegation of Bt'lgium,* and with one amendmrnt * touching its substance and

presented by the delegation of France (Article 2, paragraph 3) ; this latter amenJmont

however, could not succeed in winning unanimous support. On the other hand, thi' pr,.

posal made by the English delegation in the Commission, looking to the omission i,\

paragraph 2 of the first article, did not obtain a majority of votes. Thus, with the exci p.

lion of these two provisions (paragraph 2 of Article I and paragraph 3 of Article 2). tin

text which.is appended to the present report and is submitted by the Third Coniniis-iir

for adoption by the Conference has been voted unanimously.

I

In conformity with the suggestions made by his Excellency Mr. Tcharykow, tin jir •

visions voted were separated into two chapters—one containing the general rules applicablt

to every bombardment, the other dealing with the prohibition of bombardment ot undf

fended ports, towns, villages, etc., as well as with the exceptions which this prohibition

carries in naval war. But we thought it best to commence with this second cli.iptir

thus inverting the order in the combined project as submitted to the subcomiiii>sior.

in order that we might be able to place in the opening article the provision which enum iatc

the ruling principle of this whole subject.

!' :

iti

The first article of the project which we have the honour to submit to the ConfiTtnr.

corresponds in its first paragraph to Article 25 of the Regulations of 1899 respertiii;; the

laws and customs of war on land ; it extends to naval forces the prohibition against

bombardment of undefended ports, towns, villages, dwellings, or buildings. We did ni!

think it best to specify, as did theoriginal propositions of the United States andNetherlanct-

that the prohibition relates to undefended 'and unfortified ' towns, etc. In the i\:>i \)ho
,

it could be shown that the existence of fortifications does not of itself suffice to permit

the bombardment of the place fortified if the fortifications are not defended ; and seconJlv.

every legitimate anxiety seems to be swept away by the provision of Article 2 which,

even in the case of undefended towns, etc., concedes the possibility of directing a buiiikiril-

ment against them for the purpose of destroying by cannon fire, under certain c()ndltion^

military works, or military or naval establishments, and consequently any fortitie.ition-

With H'spect to the meaning of ' undefended '—and the attention of the subconinib>i<r

was particularly drawn to this point by his Excellency General den Beer Poortugacl arc

t-aptain Burlamaqui. who considered especially the case of a town defended only on \l<

-ide of the sea—we believed that we should refrain from expressing any distim tuin 11.

the text itself of the project, in view of the difficulty of defining precisely thi- ])uril'

nei^Mtive idea. The identical wording of the Regulations on war on land, we may adJ

lias not given rise to controversy on this head. But the subcommission expressly rrftrro

111 the explanations given in the meeting of July 18 of the first subcomniissi(Jii of th

Tliird Commission, in order that they may serve as an interpretation of its text. Hi-

lixcellency General den Heer Poortugael drew a particular distinction between tlie ik kmi

of a coast and the defence of a town situatt J near the coast. The defence of tin cvd::

' /'05(, pp. 706-708. ' I'osI, pp. 703, 704.
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might necessitate firing on the instruments thtmsclvcs of such drfencr, but a right of

bombarding the town which the defence of the coast mi^ht indirectly serve, unless the

town itself were defended, should not be granted. The Commission saw no objection

to this manner of viewing the subject.

Another question along the same line was examined. It was common to the two

topics assigned to this subcommission , and was settled by the technical committee charged

with the final drafting of the regulations concerning the laying of minis. The question

was whether a town should be considered as defended in the sense of paragraph i by the

fdle fact that automatic submarini' contact mines are anchored off its harbour. It seemed

to the majority of the Commission (22 votes against 5, and 10 abstentions) that the question

should receive a negative answer, as the sole fact of the existence of automatic contact

mines b, fore a place could not justify a bombardment of that place. Nevertheless, there

was some hesitation as to the phrasing to give this particular idea, and some members

of the Commission declared themselves in favour of omitting this second paragraph of

Article I. To this end, they recalled the dangers to peaceful shipping generally lurking

in mines ; they also asserted as a reason for omitting the provision contained in paragraph 2

that it would appear illogical that a town defended by means of submarine contact mines

should be held to be inviolable, while the same privilege is refused a town defended by

guns. Laying mines should even be considered as useless when it is granted that an

undefended town is not hable to bombardment. Finally, it was said, there is a funda-

mental principle applicable to this question, namely, that when a belligerent accords

immunity to an undefended hostile place, he is entitled to make use of that place, without

ninning any risks by approaching it. This reasoning did not convince the majority,

which remained of the opinion that by omitting this provision we should run the risk

of rendering illusory the prohibition of bombardment of undefended places ;
and it was

decided to retain the second paragraph of Article i.

Article 2 is so closely related to the provision of Article I, as is also apparent from

the use of the word ' however ', tha. a union of the two articles into one was thought

of. After mature reflection the committee of examination decided otherwise, in order

that the principle laid down in the first article might receive the greater prominence

unfettered with any subsidiary consideration.

The first exception to this principle is dealt with in Article 2. It seems to be necessary

owing to the special needs of naval warfare. Indeed , whilst in land warfare the belligei eiit

will have the opportunity of taking possession of an undefended place and, without having

recourse to bombardment, of proceeding to any destruction there that may serve his

military operations, the commander of naval forces will sometime- be obliged, under

certain conditions, to destroy with artillery, if all other means are lacking, enemy structures

serving military ends, when he has not at his disposal a sutficient landing force or when

h.> is obliged to withdraw speedily ; likewise, he will perhaps find himself under the

necessity of destroying with artillerj- in analogous situations hostile warships found in

a i^ort, even in the case where these war-ships would not Ix' of service in defending the

t(jwn and when, too, the town is not defended.

On the principle of this first exception everybody was agreed. They also ended by

un.mimously recognizing that there should be added to the structures which may be

de-troycd by bombardment when circumstances required, ' plant '
which can be utiUzed

' 4\
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m
vt:
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'U^

for the necils of tlir liostiU- flri't or army (for example, i.iilw.iy tracks or floatin),'-«li>vk>!

The bro.uler projxisal to add also 'supplies ' (for example, coal stacks) was vMth(lr,ivi,

by its author, as the exprt-ssidii 'war tnaU'riel', contained m this article, satislud Inn;

and .!> the objection wa-. advanced in si jral <|uarters that such an amendment wnvM
have too broad a ran(,'e and might jeopardize the real meanniK of the prolnbiiK.ji

But the subcommission wa> unable to reach an aRreement, and attempt- in this diri

tion in the conuiiittee of examination were equally fruitless, on the conditions win,

should [H'rmit a commander of na\al forces before an undefended place to |)roci 1 1| t.,

destroy with artillery military establishments, etc., in the al)-.ence. of ci^urse, nl t|„f

less dangerous means of wi.ieli he might avail himself.

Whilst the majority of ilie subcommission was of opinion that a bombardiin i.t to

effect such a destruction must not take place until after a for.iial summons to tin |i.fal

authorities and only m the case when, after the expiration of a nasonable time of w.iitnu

tho>e authorities refuse themselves to destroy the works, etc.. enumerated in Artuli j

the military exigencies not exceeding these limits—several technical delegates adv.iiin,.

serious objections to the restrictions impf>seil on l>elligerent operations. They pi.intnl

out the possibilitv that a naval force might have to act immediately, lacking tin uiih

to give a previous summons or to wait until a reasonable time had passed for tin |i»,i;

authorities to comply with the demands of the naval commander. I'articularly, it w •

said, the commander of the na\al force shoukl. if need be, be in a po-ition to attack iiiinv

diately with artillery vessels in the roadstead in order to i)revent them from joiiiiiiL' .

hostile fleet which might be in the neighbourhoixl, if there was any danger of their so <l(iir.

When this lontroversy came before the Commission for settlemint, the delt ;.;alitiii -i

France presented a new plan.' designed to >atisfy, in the exceptional cases of impi ratu

military necessity, those considerations of a technical nature, without doing awav with

the hum.initarian principle laid down in Article 2, which in itself had met with no obje( tifn.

His E.xcelKncy the first ilelegate of France, as well as Captain I.acaze, devtiopid tin

idea that 111 the interest of facilitating the signature of a convention constituting a n ,i

advance in the law of nations, it was necess.iry to avoid any too >lrict prohibition lli,.t

might hv imposing an oi)ligation to grant time in all circumstances, not sufficiently tak'

into .iinmnt ' ertain unavoidable necessities of warfare.

The Freiu li proposal therefore luid U>t its object to reconcile these urgent ne(•^s-ltl(^

which Constitute the exitption, with the humane considerations that have prominul iLi

general rule. The iii ijority of the COmmi-sjon (24 ayes against i nay, and 10 al)st< iitnmi-j

supported this view
;
the French plan was ,idopt<(l and apixars as paragraph 3 of Articlt-:.

With regard to par.igrapli 2 of this s;!ine article, there was 110 debate ; it was 11. t con-

tested that in e.xceptioiuil cises when tlii' coiiimantler of naval forces undertakes ,1 Ixir,-

bardment in conformity with .Article 2. tl' hre must be aimed exclusively at the jiiiint:

therein inention< d ; but it is not less true tli.it any damage that is unavoidabK , .ind tln-

is a projx'r <iualilic.ition, caused by the bombardment outside those limits, will U< borm

by the inhabitants ot the bombarded towns, the commander of the naval forces iiuiirrn ;

no responsibility therefor.

.\rth le 5 st.ites the second exception to the prohibition contained in the hrst .irtul'.

Altleiugh It apjH-ared in the combined text, his Excellency Count Torniclli felt obligHi

' l\>it, p. ;()'..

nk
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t )5ay at thf beginning of the discussion that tlit- initiative of tliis proposal was not due

to &!> Italian delegation. The delegation of Belgium fi>r its part likewise repudiated this

article, wliu'h it desired to see disap[)<',ir entirely, without, however, making any motion

to that end. Moreover, the debates did not bear on the existen< <• itself of this exception,

«hich seemed to be considered as a necessary concession to the necessities of naval war,

as naval forces are often obliged to procure by means of '"luisitions provisions and sup-

plus that they cannot <lo without. Stress was laid on the question what should be the

extent ol the requisitions p<Tniitted. On this point tlu' Spanish deleg.ituin had asked

with regard to the projnisal of the l'nit<<l States, which spoke of reason.ible requisitions,

that it Ix' defined what are the re )uisitions that should be considered as re.isonable and

a refusal of which would render towns, etc., liable to bombardment.' The dilegation

i>t Spain projHJSed at the same time that these re(iuisitions should be limited to the necessary

m.itenals and supplies that ships ol belligerent Powers might rightfully proi ure 111 a

mutral j)ort. Likewise, his Excellency \'ice-Admiral Mehemed Pasha, in the name of the

Ottoman delegation, asked for the addition of a paragraph specifying that ' the com-

mander of naval forces should not have recourse to bombardment if it is proved that the

ports, towns, villages, and dwellings in (juestion are not in a position to furnish provisions

or other supphes ni< essary f' 'r the immediati' use of the naval force present '. His Excel-

Itiicy Count Tormelli having proposed to restrict requisitions to such as are ' in proportion

to the local resources ', and his Excellency the first delegate of Belgium having suggested

that there would b»; still other provisions drasvn from the Regulations respecting the

laws and customs of war on land that should be apphcd to the requisitions that naval

torces might claim, the Commission, while not demiing itself comjx'tent to regulate ex

professi> the question of requisitions for n.ival war in general, d' cided to add at the end

of Article 3 a provision similai :o that already adopted in Article 52 of the Ri gulations

mentioned, anJ specifying that the furnishing of these provisions or supplies ought not

onlv to correspond with the needs for the time being of the naval forces presi nt, but

ought also to be in projv nion to the resources of the place. These requisitions shall

only Ijc demanded in the name of the commander of the said naval foric ; and tin v shall,

as far as possible, be ]i,iid for in cash ; if not, they shall be evidenced by receipts.

Article 4 was accepted without discussion.

It corresponds in a way ti> the last paragraph of the original propos.ds of the United

States and the Netherlands,' ac-ording to which bombardment for non-payment ot

a ransom is forbidden. In the prep.iratory committee it was agreed to omit this clause,

whii h contrary to the views of thi utlior of the proposal mentioned, was believed to

5URt;i-t that a demand for ransom is not prohibited in prnic iple. It was tlurefore pre-

ferred to mak. no allusion to ransom and to forbid a bombardment for the purpose ol

obtaining money contributions, a prohibition which also precludes a fortiori bombardment
for non-payment of a rans< 1. Nevertheless, even this allusion to money contributions

is not intended, aci ording • the explanations given in the subcommission, to give naval

forces a right to demand such .oritributions. On the contrary, this question was left

open as not being cogi .-.able by the Third Commission. The only purpose of the article

i» to lay it down that even in a case wlure money contributions might be reciuired, a bom-
bardment undertaker with the design of imposing them by force should not bo permitted.

' i'usi, p. 703. ' I'osi, pp. ;oj, 704.
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! i>

u

I h.' irticlis .)( till- srcimd chaptiT an- .ipplicabic to evi-ry bombardment, anil corri >[)iJii,

to the provisioiHcontami'dm ArticU-s ii. to 28 of th.- Rfgiilations rwpectinK the law. uk

customs of war on land adoptcl by thr I'lrst Confircncc. The Commission thouj^lit ii

should repnxlucf those, so that the whole matter would bo roBulatod in the proj.i t suli

mitted to the present Conference. At the same time, advantage was taken of thf op(i.,r

tunity to dotine and supplement in certain particulars the Reneral rules on bombanlm. m

when undertaken by naval forces.

Thus, with resjioct to Article 5, besides a small aildition accepted on the mniioii n

the ("ireok delegation with the object of assuring historic monununti the protection dm

them in case of bombardment, a provision was added at the end on the subject of th.

signs with which the inhabitants shall mark the buildings, etc.. that should bv .,paD I

In view of the difficulty that may lie, in case of bombardment by naval force,, m 'h,

way of a previous notification on the part of the inhabitants of the signs whi< h tli.

are going to use to mark the protected buildings, it seemed that the corresj),,!

provision of the Regulations on land warfare ought to be supplemented in th.' y
before us.

The request that an understanding be reached on this point in order to fix in at

and once for all the sign to be used, was made by the ilelegation of Russia ami supi

by his Excellency Count Tomielli, who had already tiled a similar proposal with tliL j.t

paratory committee. As no objection was raised in the Commission, the question wa

referred to the committee of examination. But there a difference of opinion arose : xim

members, especially the representatives of the United States and Japan, were avers, k

deci'' ng in advance upon a distinctive sign ; they said that there could not be any cm

sign -nat could be used and be recognizable in all cases ; that a sign fixed upon in advano

might not be found at hand at a given time by the inhabitants, who would then see th. m

selves deprived of the means of marking buildings for protection ; and that abuses woul

be possible, as has happened with the distinctive sign of the Geneva Convention.

The majority did not take this view.

If, for bombardment by naval forces, it was needful, in order to avoid .lel,iy> |.r.-iu

di, ial to the fleet, not to ;>dmit the necessity of a previous notification by the inliahitaii*

as to the sign that they would employ, it seemed indispensable that this sit;n be li.x

for all tim.-. With th.' sign .mce settled upon, the inhabitants of towns liable t.. bun:

bardment from th.' s.a w.mid certainly not fail to make timely pr.)Vision. ami th.' faiii

would be theirs if they did not take st.ps to that end. As to abuM's. thvse minht \uW'

to any sign. It was tlurcfore decided that a small committee composed of Admiral Arapc

Captain Castiglia, and Captain Behr should devise a distinctive sign that can Ix <
asil;

useil in all circumstances and is adapted for being visible anywhere and for UinK lu'lit.

up at night. The formula propos<?d by that committ.-e, which is to be fouml at th. en.

of Article 5, was accepted without debate by the Third Commission.

The committee also twjk care to explain ' that the stiff panels could be mad.' <
f wo.-

..r of cloth or even painted on the wall; the number and the disposition .: tl

uanel> on each building to bt^ protected would be determined by the requirement of r. iidir

ing them easily visible from any one of the directions whence they might b*' slnuk L

the artilkrv <A enemy vessels '.

M
ri'i
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*

Article 6 owfs it-- [iri'scnt form to a wonlitiK udopted utianirnuti>ly by the Commission

on the basis of the discussion that took pl.ico in tlie subcoinniission in ronsniufncc of an

argument delivered by Captain Ottley and supporteil by the Jap.iiusc ili'legation. It

was said that the rule utider which ihi' commander of n.ival forces should m all circum-

stances do his utmost to warn the authorities U'fore commencing .1 bombardment was

too stringent and mi^ht in some cases plncr the naval forces at a disadv; ptafie. There

mi«ht b<- circumstances in which the admiral's duty will r'.'quire him to di stioy i^ sjieedily

as possible an enemy fortress or arsenal, and the success of such opi rations might be

endangered by an obhgation to give a previous warning. Biu it was unanimously recog-

ni/'l that only an exceptional military situation should free the admiral from this obli-

.
,n,,. It was with this understanding that the [jrinnple of t!ic propos.d Miade by Ins

' \-i'' .tv the first delegate of Kouniania and am< tuh'd by Kear-Admiral Siegel \v,'

.nt> ' l)v 'miss'on, which charged the committee of examination to hnd a formula

iMii.; i|: ule laid down in Artidr (> an exception for cases wher,' the military

11 I

>'
I nut of a previous warning.

I ,
M 1 I

• iierely a rejxtition of Article jS of the Regulations on land warfare.

;> f.'i, till' word 'even', proposed l)y Mr. Renault, is only a change in

I iniliui. !• is the project which is to-d,iy presented by the Third Commission

V V i\ . the Conference.

' iirli' i.iL, the ruKs which the Third Commission has the honour to recommcnii,

,i^-' 111! y would usefully complite the work commenced in 1899 and would,

ri( 1- id difficult problem beipieatlii d to it by the First Peace Conference

make , I substantial contribution 10 the codilication of international law in time of war.'

ANM'X 1
=

I'KOf'Os.vL OF Till'. i)i:i.i;(..\iioN OF riric rNirtu status

CoNtlRNING THE BoMB.\RDMtNT BY .\ X.\V.\L FoRCE OF UNFORTIFIED ToWNS, ETC.

The bombardment, by a naval tone, ol unfortified ,ind undefended towns, villages,

or buil(hngs is forbidden, though such towns, villages, or buildings are liable to the damages
imukiital to the destruction of military or ii,i\ ,il e^tabli ^hments, public depots of muniuo'is
• if war. or vessels of war in jiort ; .ind such towns, villages, or buililings ap- liable to bombard-
mem wiien reasonable requisitions for prov:siiins and supplies at the time essential to tin

naval force are withheld, in which case diii- uotae of bombardmi-nt shall be given.

Tlif bombardincnt of unfortihed and uikUU ndcd towns and places for tlie non-i)a\miiit
lil ran-DMi Is forbidden.

! 'J

.ANNEX 2»
I'H JS.\L Ol' TUl. -^I'.VMSH UEI.EC.aTION

Till- Spanish delegation, while accepting; the proposal of the delegation of the I'nitrd

>tatiMii .\iuerica relative to the boiiibardnunt by naval force of u:it:)rtihed and undefendiu
li'\vii>. „s well as the audition proposed l>> the delegation of Russia for the .ipplication 'n

' Ilif .ippriuled text (.^|<(s i:l J.ii u»i,«/5, vol, i, p. ii8) Submitted t3 the '"onfercnce ilitfcrcil from
\::i' l'.'S I-,- ol tlie Convi-ntion as si>;ni-d iinly in .i l>w matters of style. Soo thi report of the Gener.il

i'riinni; I'ommittec. ante, p. 2^4.
'

i .'" tlJocumcnh, vol. 111, p. i>i;, uniuxc i. ' ibid., p. '•;;, anmxf: -•.
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case of bombardment of Article 27 of the Regulations respecting the iiws and customs nf

war on land, thinks that in order to avoid possible abuses it would be desirable to spt.cif\

what are the requisitions that siiould be considered reasonable and a refusal of which

would render towns 'iable to bombardment.
The Spanish delegation is of the opinion that these requisitions should be paid for at

current prices, and should be limited to the necessary provisions and supplies that mijjlit

be rightfulJy requested in a neutral port.

ANNEX 3»

PROPOS.M. OF THE ITALIAN OELKGATION

The provisions of Articles 25 to 28 of the Regulations respecting the laws and customs

of war on land of July 29, 1899. are applicable also to bombardment by naval forces.

However, bombardment by a naval force of undefended ports, towns, villages, dwillini.-^

or buildings is admissible, so far as necessary, for the purpose of destroying military or

naval establisliment>. depots of munitions of war, or ships of war in the harbour.

ANNEX 4"

PROPOSAL OF THE NF.THERLAND nELEG.\TION

The bombardment by a naval force of unfortified and undefended ports, towns, and

villages is prohibited.
• , . , ,

These ports, towns, or villages are nevertheless liable to the unavoidable itamaee

resulting from destruction of military or naval establishments, depots of munition* ui

war. or war-ships in a harbour.
.

Ihey may even be Ixjmbarded when provisions or supplies for the reasonable iinm. .iKitc

needs of tiie naval force, e.xeeptionally requisitioned, are refused.

In these c.ises previous notice of bombardment will be given.

Bombardment for non-pavment of a ransom or of a war contribution is prolnlnt.il.

When the commander of a naval force proceeds to the bombardment of a town ur

village lie will take all necessarv measures to spare, as far as possible, sacred ulitico,

buildings used for artistic, scientific, or charitable purposes, hospitals and plac^ uh,re

the sick and wounded are collected, on the understanding that they are not u.nl at tli.

same time for military purposes.

It is the dutv of tile inhabitants to indicate sudi edifices or places by spmal -un^,

whicii sliali be notified in .idvance to the commander of the naval force.

ANNKX .-.^

I'Kopos.vL ni :he rtssian Diu.r.c.vnoN

Include in thf t.xt of the agreenunt to be reaeii A on the Mibject of bombanlmrm;

of ports, towns, and villams l)y a naval force the following article ;

In bombardments by a naval force of ports, towns, and villages the (i>nini,m!'r

of the attacking nav.d"furc<s shall take all necessary measures to spare, a^ far i-

possible, sacred ediftcts, buildings used for artistic, scientific, or charitabl.' piirp">i-

hospitals and places where the sick nr wounded are collected, on the umlrrstandtii,

that thev are not used at the sanir time for military purjxjses. 'Se.' Artidr
2J

:

the Convention resjxcting tiie laws and customs of wrr on land of Julv J'l. l^^^v^.

' .I1/1.S 1/ J 'iiinifnls, vol. 111, [v

Il>i<l

' Ibid.,
l>.

<<;(>, jHtr 1: 4'

p. ()57, ilHR^^I'

,' ti-

mi
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ANNEX 6 »

proposal of the delegations of the united states of america, spain, italy,
netherlands. and russia in substitution of the proposals previously
presented by the same delegations'

Article i

In bombardments by naval forces all the necessary measures must be taken by the
commander to spare as far as possible historic monuments, sacred edifices, buildings used
for artistic, scientific, or charitable purposes, hospitals and places where the sick or wounded
are collected, on the understanding that they are not used at the same time for military
purposes.

It is the duty of the inhabitants to indicate such monuments, edifices, or places by
special visible signs.

Article z

The commander of the attacking naval force, before commencing the bombardment,
shall do his utmost to warn the authorities.

Article 3

It is forbidden to give over to pillage even a town or place taken by storm.

Article 4

It 15 forbidden to bombard undefended ports, towns, villages, dwellings or buildings.

.\rticle 5

When the necessities of the military operations require the destruction of military
works, military or nav^ establishments, depots of arms or war •.natcriel, workshops used
for the needs of the hostile tit et or army, or ships of war in the iiarbour, the commander
of the naval force may himself procicd to s;iid destruction by bombardment, if the local

authorities, after a formal summons and after the expiration of a reasonable time of waiting,
have refused to satisfy these requirements.

Under such circumstances [wrts, towns and villages, dwellings or buildings are liable

to unavoidable damage resulting from bombardment.

.\ktklk ()

Tlif bombardment of ports, towns, villages, dwellings or buildings is admissible after
notice thereof lias been given, when the tumisliing of provisions or supplies necessary
fur the immediate needs of tiie force presi-nt, after formal summons given to the local

authorities, is refused.

.\rtkle 7

The ijombardment of undefended (wis, towns, villages, dwellings or buildmgs (or

the non-payment of a money (ontributioii is prohibited.

Ibid., p 657, anticxe i Ante, i<p. ,-(-•_!. 7U4.

1;
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ANNEX 7»

TEXTS SUBMITTED TO THE DELIBERATIONS OF THE COMMISSION RESPECTIS(;

ilOMBAKDMENT B\ NAVAL FORCES

Text adopted fcv the committee of

examination {see report)

tm-

vil-

Amendment presented fcv the

French delegation after the close

of the debates in committee of
examination

Formulas presented fcv the J(/ci,\j-

tion of liel^ium after th. 1/ i«r

of the debates tn the comnatti, 7
examination

Chapter I

The bombardment of
defended ports, towns,

lages, &c.

Article i

It is forbidilen to bombanl
by naval forces unilefendeil

ports, towns, villages, dwvii-

ings or buildings.

A town is not considered

defended by the sole i < i

that submarine mines are

anchored off the harbour.

Article 2

However, when the neccs-

sitie> of mihtary operations'

require tlie destruction of

mihtary works, military or

naval establishments, depots

of arms or of war materiel,

workshops or plant which

could be utilized for the

needs of the hostih' fleet or

armv, or war vessels in the

harbour, the commander of

the naviU force may himself

pnxreed t(i >aid destnution

with artillery, if all other

mean> are inipi)>sible, .ind if

the local authorities have,

after formal summons and
after the expiration of a rea-

sonable time of waiting;, re-

fused to ^ati^fy thc'-r reiiuin--

riiint>.

I'nder >ucli circum--tanc> •.

the ports, towns, and villaf,'e>.

dwillini;s or buildings arc

liable for any unavoidahlc

daniago resultiiif^ from bom-
hardnuiit.

Article z

Military works, mihtary or

naval establishments, depots

of arms or war materiel,

workshops or plant which

could be utilized fo the needs

of the hostile flee* or army,

and the ships <. war in the

harbour, are not, however,

included in this prohibition ;

these the commander of a

naval force may destroy with

artillery, afterasummons fol-

lowed by a reasonable time

of waiting, if all other means
are impossible, and when the

local authorities have not

themselves destroyed them
i within the time fi.xed.

If for imperative military

reasons immediate action is

i necessary, and no delay can

; be allowed the enemy, it is

understood that the prohibi-

tion to bombard the und<'-

fiiidiil town holds ^ood, as ill

the preceiling case, and then

the(omniander ^hall take all

due m<asures in order that

the town may suffer as little

harm as ]i<)>sil)le.

la n Jocumcnl ,
vol. ui, |i. j6i, u«

Article 2

However, when the ii(n>-

sities of militar\' oix-r.itior.s

require the destruction nt

military works . . . and wlun

the local authorities, w.iriii 1

by a formal summon;, ^h.ill

not have effected thisde-ini<-

tion within a reasonable' iiiiii
,

the commander of the ii.iv.il

forces mav proceed then with

even witli artillery, it it :•

impossible to have ncmir-i

to other means.
He incu.s no respoii-iliilir\

for any unavoid.dile .l.ini.i-''

which may Iw cau-nl In 1

bombardment undi r -in h • n-

curnstanco.

xe U.
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ANNEX 7 (continued)

TEXTS SUBMITTED TO THE DELIBERATIONS OF THE COMMISSION RESPECTINC,
BOMBARDMENT BY NAVAL FORCES (continued)

Text adopted by the committee 0/
examination

Article ,5

Bombardment of ports,

towns, villages, tlwillings or

buildings is admissible, after

notice is given, when the fur-

nishinR of footi or necessary
supplies for the immediate
needs of the naval force pre-

sent, after a formal summons
given to the local authorities,

is refused.

The provisions contained
in Article 52 of the regula-

tions respecting laws and
cu>tonis of war on land for an
aniilogiius application as to
the requisitions mentioned in

paragraph i.

Ahtici.k 4

Monibardment ot unde-
fended ports, towns, villages,

(lwtllint;s or buildings for

non-payment of a money
(ontriliution is prohibited.

C"ll.\PTKR II

<'ii.ncral Provkions

Aktuli; 3

111 Immbardments bv naval
liT'C^ ,(I1 the necessary mea-
>ur-- niu-t be taken by the
lonmianlcr to spare as far as
ji'i— ibl. historic monuments,
-I'Tr.!

, ditices, buildings used
I'T artistic, scientific, or
' l;arii,ilile puqioses. hospi-

and places where tli.^!a

-UK .ir u.auided are collected,
I

' !> '!" understanding th.it
I

t!'> '. ire not used at the same i

!"|m: lor nulit.iry purpi)r,e>.

A mendment preievted by the
French delegation after the tlos,

of the debates in committee of
examination

lormulas presented by the delega-
tion of lielgium after the close

of the debates m the committee of
examination

j

Article 3

i
After due notice has been

j

given, the bombardment of

I undefentled ports, towns, vil-

I

lages, dwellings or buildings

i
may be commenced, if the

i

local authorities, after a for-

mal summons has been made
to them, decline to comply
with requisitions for pro\i-
sions or supplies necessary for

the immediate use of the
naval force before the place
in question.

The extent of these requisi-

tions and the conditions upon
which they may be made are

regulatetl by the analogous
apphcation of Article 52 of tlie

regulations respecting the laws
and customs of war on land.

j

Article 4

i

The tombardment of unde-
! fended ports, touns, villaiii's,

dwellini's or buiMintjs for the
non-payment of money con-
tribution> i< forbidden.

• :-L

%
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ANNEX 7 {continued)

TEXTS SUBMITTED TO THE DELIBERATIONS OF THE COMMISSION RESPECTING
BOMBARDMENT BY NAVAL FORCES (coniinutd)

Text adopted by the committee of
examination

Amendment presented by the

French delegation after the close

of the debates in rommittee of
examination

Formulas presented by the deleea-

tion of Belgium after the clou-

of the debates in the commiltt e i

examination

%

It is the duty of the inhabi-

tants to indicate such monu-
ments, edifices, or places by
visible signs, which shall con-

sist of large rectangular

panels, made of wood or

nl cloth, divided diagonally

into two coloured triangular

portions—the upper portion

black, the lower portion

white.

Article 6

The commander of the at-

tacking naval forces before

commencing bombardment
must do his utmost to warn
the authorities, if the military

situation permits.

Article 6

If the mihtary situition

permits, the commamlcr oi

the attacking naval iorcc,

before commencing the ixini-

bardment, must do wli.it lie

can to warn the authoritiu?.

Article 7 i

It is forbidden to give over !

to pillage a town or place even !

when akcn bv stonn.



CONVENTION (X) l-OR THE ADAPTATION TO MARITIME WAR-
FARE OF THE PRINCIPLES OF" THE GENEVA CONVENTION'

[l-iir the licailiiii; s.c the Convcntioy. for the pacific scttlcmvnt <>/ international tiispiites.-)

Animated alike by the desire to diminish, as far as depends on them, the inevitable

evils of war
;

And wishing with this object to adapt to maritime warfare the principles of the

Geneva Convention of July 6, 1906 ;

Have resolved to conclude a Convention for the purpose of revising the Convention
of July 29, 1899, relative to this question, and have appointed the following as their

plenipotentiaries :

Here follow the names of plenipotentiaries.

Who, after having deposited their full powers, found in good and due form, have
agreed upon the following provisions :

AKTICLt I

Military hospital ships, that is to say, ships constructed or assigned by States

specially and solely with a view to assist the wounded, sick, and shipwrecked, the

names of which have been communicated to the belligerent Powers at the com-
mencement or during the course of hostilities, and in any case before they are employed,
shall be respected, and cannot be captured while hostilities last.

These ships, moreover, are not on the same footing as men-of-wetf as regvds
their stay in e. neutral port.

'

Akticli. 2

Hospital ships, equipped wholly or in part at the expense of private individuals

or officially recognized relief societies, shall likewise be respected and exempt from
capture, if the belligerent Power to which they belong has given them an official

commission and has notified their names to the hostile Power at the commencement
ot or during hostilities, and in any case before they are employed.

These ships shall be provided with a certificate from the competent authorities,

declaring that they had been under their control while fitting out and on final

departure.

A1MKI.E 3

Hospital ships, equipped wholly or in part at the expense of private individuals

or officially recognized societies of neutral countries, shall be respected and exempt
from capture, on condition that they are placed under the control of one of the

Lle^ el UjcunuHli, vol i, p. 05s. ioi tlic ^.urr^.^l>oI•.cllng Cons'Tition (III) ol kS()i), ic'e Jnte. p. Ijo.
• I'M, p. .•i)j. • See post, p. ti,u. .Vrticle 14.
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belligerents, with the previous consent of their own Government and with the authoriza-

tion of the belligerent himself, and that the latter has notified their names to his adver-

sary at the commencement of or during hostilities, and in any case before they are

employed.

Article 4

The ships mentioned in Articles i, 2, and 3 shall afford relief and assistance to the

wounded, sick, and shipwrecked of the belligerents without distinction of nationality.

The Governments undertake not to use these ships for any military purpose.

These ships must in nowise hamper the movements of the combatants.

During and after an engagement they will act at their own risk and peril.

The belligerents will have the right to control and search them ; they can refuse

to help them, order them off, make them take a certain course, and put a commissioner

on board; they can even detain them, if important circumstances require it.

As far as possible the belligerents shall enter in the log of the hospital ships the

orders which they give them.

.\KrirLK 5

Military hospital ships shall be distinguished by being painted white outside with

a horizontal band of green about a metre and a half in breadth.

The ships mentioned in Articles 2 and 3 shall be distinguished by being painted

white outside with a horizontal band of red about a metre and a half in breadth.

The boats of the ships above mentioned, a.s also small craft which may be -ised

for hospital work, shall be distinguished by similar painting.

All hospital ships shall make themselves known by hoisting, with thtir national

flag, the white flag with a red cross provided by the Geneva Convention, and further,

if they belong to a neutral State, by flying at the mainmast the national flag of the

belligerent under whose control they are placed.

Hospital ships which, in the terms of Article 4, are detained by the enemy itiust

haul down the national flag of the belligerent to whom they belong.

The ships and boats above mentioned which wish to ensure by night the freedom

from interference to which they are entitled, must, subject to the assent of the belli-

gerent they are accompanying, take the necessary measures to render their special

painting sufficiently plain.

.\K11CI.K ()

The distinguishing signs referred to in Article 5 can only be used, whethir in

time of peace or war, for protecting or indicating the ships therein mentioned.

Akik 11 7

In case of a fight on board a war-ship, the sick wards shall be respected and spared

as far as possible.

The said sick wards and the nuiti'iiil belonging to them remain subjeci to the

laws of WcU-; they cannot, however, be used for any purpose other than t!:a; tor

which they were originally intended, so long as they are required tor the oh k huiI

wounded.

jH«il
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The commander, however, into whose power they have fallen may apply them to

other purposes, if the military situation requires it, after seeing that the sick and
wounded on board are properly provided for.

Aktrlk 8

Hospital ships and sick wards of vessels are no longer entitled to protection if

they are employed for the purpose of injuring the enemy.

The fact of the staff of the said ships and sick wards being armed for maintaining

order and for defending the sick and wounded, and the presence of wireless telegraphy

apparatus on board, is not a sufficient reason for withdrawing protection.

Akticlk 9

Belligerents may appeal to the charity of the commanders of neutral merchant

ships, yachts, or boats to take on board and tend the sick and wounded.

Vessels responding to this appeal, and also vessels which have of their own accord

rescued sick, wounded, or shipwrecked men, shall enjoy special protection and
certain immunities. In no case can they be captured for having such persons on
board, but, apart from special undertakings that have been made to them, they

remain liable to capture for any violations of neutrality they may have committed.

.\kii(ij: id

The religious, medical, and hospital staff of any captured ship is inviolable, and
its members cannot be made prisoners of war. On leaving the ship they take with

them the objects and surgical instruments which are their own private property.

This staff shall continue to discharge its duties while necessary, and can afterwards

leave when the commander-in-chief considers it possible.

The belligerents must guarantee to the said staff when it has fallen into their

hinis. the same allowances and pay which are given to the staff of corresponding

rank in their own navy.

Aklli Lii 1

1

Sailors and soldiers on board when sick or wounded, as well as other persons

officially attached to fleets or armies, to whatever nation they belong, shall be respected

and tended by the captors.

Aivi K II-: 12

Any war-ship belonging to a belligerent may demand that sick, wounded, or ship-

wrecked men on board military hospital ships, hospital ships belonging to relief

3.rieties or to private individuals, merchant ships, yachts, or boats, whatever the

na'lonality of these vessels, should be handed over.

.\i;n(:i.K 13

If sick, wounded, or shipwrecked persons are taken on board a neutral war-ship,

every possible precaution must be taken that they do not again take part in the

optr.iions of the war.

J 1
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Article 14

The shipwrecked, wounded, or sick of one of the belligerents who fall into the

power of the other, are prisoners of war. The captor must decide, according to circum-

stances, whether to keep them, send them to a port of his own country, to a neutral

port, or even to an enemy port. In this last case, prisoners thus repatriated cannot

serve again while the war lasts.

Article 15

The shipwrecked, wounded, or sick, who are landed at a neutral port, with the

consent of the local authorities, must, unless an arrangement is made to the contrary

between the neutral State and the belligerent States, be guarded by the neutral State

so as to prevent them again taking part in the operations of the war.

The expenses of tending them in hospital and interning them shall be borne by

the State to which the shipwrecked, sick, or wounded belong.

•Article 16

After every engagement, the two belligerents, so far as military interests permi:.

shall take steps to look for the shipwrecked, sick, and wounded, and to protect them,

as well as the dead, against pillage and ill-treatment.

They shall see that the burial, whether by land or sea, or cremation of the dead

shall be preceded by a careful examination of the corpse.

.Article 17

Each belligerent shall send, as early as possible, to the authorities of their country

navy, or army the military marks or documents of identity found on the dead and the

description of the sick and wounded picked up by him.

The belligerents shall keep each other informed as to internments and transfers

as well as to the admissions into hospital and deaths which have occurred among

the sick and wounded in their hands. They shall collect all the objects of personal

use, valuables, letters, etc., which are found in the captured ships, or which have

been left by the sick or wounded who died in hospital, in order to have them forwarded

to the persons concerned by the authorities of their own country.

.Ahticlk 18

The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

Amuifc m
The commanders-in-chief of the belligerent fleets must see that the above articles

are properly carried out ; they will have also to see to cases not covered thereby

in accordance witn the instructions of their respective Governments and in conformity

with the general principles of the present Convention.

'|.i
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Article 20

The signatory Powers shall take the necessary measures for bringing the provisions

of the present Convention to the knowledge .of their naval forces, and especially of

the members entitled thereunder to immunity, and for making them known to the

public.

AKIII LF. 21

The signatory Powers likewise undertake to enact or to propose to their legislatures,

if rheir criminal laws a''e inadequate, the measures necessary for checking in time

of war individual acts of pillage and ill-treatment in respect to the sick and wounded

in the fleet, as well as for punishing, as an unjustifiable adoption of naval or military

marks, the unauthorized use of the distinctive marks mentioned in Article 5 by vessels

not protected by the present Convention.

They will comniutucate to each other, through the Netherland Government, the

enactments for preventing such acts at the latest within five years of the ratification

of the present Convention.

AKTKI.h 22

In the case of operations of war between the land and sea forces of belligerents,

the provisions of the present Convention do not apply except between the forces

actually on board ship.

AKTItl-E 23

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a proccs-verbal signed by the

representatives of the Powers taking part therein and by the Netherland Minister

for Foreign Affairs.

Subsequent deposits of ratifications shall be made by means of a written notification

addressed to the Netherland Government and accompanied by the instrument of

ratification.

A certified copy of the proces-vtrhal relative to the first deposit of ratifications,

of the notifications mentioned in the preceding paragraph, as well as of the instruments

of ratification, shall be at once sent by the Netherland Government through the diplo-

matic channel to the Powers invited to the Second Peace Conference, as well as to

the other Powers which have adhered to the Convention. In the cases contemplated
in the preceding paragraph the said Government shall inform them at the same
time of the date on which it received the notification.

Article 24

Non-signatory Powers which have accepted the Geneva Convention of July 6,

1906, may adhere to the present Convention.

The Power which desires to adhere notifies its intention to the Netherland Govern-

ment in writing, forwarding to it the act of adhesion, which shall be deposited in the

archives of the said Government.

\^
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The Mid Government sh4ll at once transmit to all the other Powers a duly certifi«(!

copy of the notification as well as of the act of adhesion, mentioning the date on which

it received the notification.

Article 25

The present Cuiivention, duly ratified, shall replace as between contracting Power<

the Convention of July 29, 1899, for the adaptation to maritime warfare of tht

principles of the Geneva Convention.

The Convention of 1899 remains in force as between the Powers which signec

it but which do not also ratify the present Convention.

Article 26

The present Convention shall come into force, in the case of the Powers whict

were a party to the first deposit of ratifications, sixty days after the date of the />/ ,-v

verbal of this deposit, and, in the case of the Powers which ratify subsequently 01

which adhere, sixty days after the notification of their ratification or of their adhesior

has been received by the Netherland Government.

hd .AKTK LE 27

In the event of one of the contracting Powers wishing to denounce the preseni

Convention, the denunciation shall be notified in writing to the Netherland Government

which shall at once communicate a duly certified copy of the notification to all tht

other Powers, informing them at the same time of the date on which it was received

The denunciation shall only have effect in regard to the notifying Power, and om

year after the notification has reached the Netherland Government.

.•\irricLE 26

A register kept by the Netherland Ministry for Foreign Affairs shall give the date

of the deposit of ratifications made in virtue of Article 23, paragraphs 3 and 4. a

well as the date on which the notifications of adhesion (Article 24, paragraph 2 or oi

denunciation (Article 27, paragraph 11 have been received.

Each contracting Power is entitled to have access to this register and to be supplied

with duly certified extracts from it.

In faith of which the plenipotentiaries have appended their signatures lu the

present Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain

deposited in the archives of the Netherland Government, and duly certified i upies

of which shall be sent, through the diplomatic channel, to the Powers which have

been invited to the Second Peace Conference.

^Here follow signatures.

y I'll i I If
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Report to the Conference on Amendments to the Hague Convention of

July 29, 1899, for the Adaptation to Maritime Warfare of the Prin-

ciples of the Geneva Convention of August 33, 1864*

(Reportkr, Mr. Loiis Renailt)

In proceeding to ri'mler an account of the work assigned us of preparing a text to serve

ai a basis (or your deliU-rations, it seemed vvi>e to make a few observations of a general

nature l)efore outlining our reasons in supjjort of each of the {)ropositi()ns wiiich we >hall

luvf the honour ot submitting to you.

llii' framers of the Convention of i8()<) were naturally inspired with the lumlanuntal

j.rinriples of the Convention of i8()4, which were regarde<l as the startirik'-point for the

rr^Tilations t<» be laid down for naval warfare ; they endeavoured ft) fonnulate rules in

liarmony with these principles which would render it possible to sec ure at sea the huniani-

tarian results alreadv secured on land. An agreement was ear.il\- reached in the Conference,

.mil It ma\ l)e serviceable to recall th<' fa< t that the ( onimittee of e.xamination wliii h had
wurkeil out the draft and had been uii.mimous in it> support was for the nii)>t part made
'ip ol naval officers.

We now have before us the new (ieneva Convention of julv *>, l(»o(). destine<l to replace

the Convention of August 22, lM)4. As it has Ijeen signed !>> the r( presintatives ol

more than thirty States and has already Ix'en ratihed by eleven of them, the ijuistinn has

i..iturally arisen whether it would not be well to take advantage of the new (onvention to

M.mplete the work of iMi»().2 Not that tin Convention of icjo*) ha> modihed that of i,S(,4

in its essential features ; the fundamental i)rinciples remain the same ; it^ purpose was
nut to undertake anything new but niereU- to iombine the results of ex(>erieni e and stiidv,

til fill in the gaps, and to clear awa\ ob-curit\-. We are now in the same situation with

nspect to the Convention of i8o<». We do net 1h lit^ve that there is need of any essential

I hanKe ; the only thing to 1h' done is to ascertain whether in the light of the Convention
it iMiii., there is not some need of o')iif>litiHi; the Convention of l8<)0, while nmainin«
lonstant to the spirit that created it.

A ^;reat debt of gratitude is due the Cieiinan delegation for the conscitjitious work
«liii li It has ixrformed for the piir|)ov of adapting to the Convention of l8i)(i the exteii-ions

and .uMiiions made to the Convi'iitioii of 1.^04.' Our lalxmr ha> thiiebv been niui li

Ii5-(Iiim1. We shall merely have to diM over what ditterences in some partii ular> ina\ e.\i>t

Utwuii iiav.d and lanil warfare to prev' lit us from applying one and the >aiiie >ohition

tij both cases. Sometimes analogies arc iiioir api)areiit than real.

ill'- I'loposals of the hreiich (i<lii.;atiiiri * have likewise in view the ioiuputu'ti rather

ll.i^ ri|pi)rt wiis mailf to tlie lliiril C'uiiiini>i.-.ion by a comnittei; of e.x.imin.itioii iiri'^imil ovir I'V
I:- Ixi.lliiiiy Cimnt rnrnii'lli. j>resnlent of flu- I liiril Commis.sion, .iml mnipriMiij; ilili'.;.ilfs 'rom
I'lrmaiiv (K<Mr-.\ilmiriil Si-tjcl, assisti'd l,v Mr. l.opiiertt. Au.stna-llunf,Mr\ (l(<Mr-.\'!:;.ii.il ll.ui'^i,
I'liL'iuiii llll^ i;xiclleiuy Mr. van .kn Hiii\<l . China (Colonel linj;', I'r.ou 1 (Mr. l.onis Hin.iult,
f'i'nrl.rj, i.iiMt Hr'tain (Captain Ottliv. Italv H'.iptain fastiglial. Jap.in i Uc.ir-Ailinir.il Slunianmr.i .

N'-tlivrl.iii,!-, (his iixcelltncv \ ue-.\clnural Korlli. UusMa (Colont-I C)\ tthninikow ), ami Swu/.rl.iiiil (ln^
l..\ul!,niy .Mr. Carlin). .!,/,, ,( 1/, .,»>». H^^, vol. 1, p. -u.

' I"'
. !' I^(). ' J'o>l. p. ;.n(.
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than the modification of the Convention of 1899 by providing for cases not dealt witli in th

latter. Certain of the amendments proposed by the delegation of the Netherlaiiil>,' ,j

the contrary, seem calculated to modify the principles of the 1899 Convention.

The Commission had first to decide the preliminary question whether the Convtiui,,

of 1899 should be continued witli amendments or whether a new Convention sIkhiM |.

drawn up combining tlie provisions retained and the new ones adopted. The lattrr c uuf
was unhesitatingly deeded upon. The supplementary- texts are ratlier long and dial wiii

matters too distinct to be inscrteil in the existing convej >n without great practn.i

difficulty. In a nutter of this kind, where rules to^over difficult situations are to 1h lai

down, tlic text adopted should be clear, precise, and easy to consult.

The Convention of 1899 comprises fourteen articles ; the project ^ which we submit

;

you has twenty-six. The difference should not cause dismay, nor should it be feart.l tL.

any very great changes have been made in the work of 1899, for it conserves its own l« .itiir,

unaltered by the projwsed additions, and these cannot give rise to any serious diitu ultv

Obviously, the title of the Convention must be changed, and the substitution of tin liatt

' July 6, i()o6 ', for ' August 22, 1864 ', suffices.

Articles i and 2, relating to military hospital ships and to the hospital ships of billi

gerents, are Articles i and 2 of the Convention of 1899 retained without change.
Article 3, on the contrary, modifies Article 3 of the Convention of 1899. The nia]i)nt\

of the Commission has in fact adopted an amendment proposed by the German del(-uMtioi;

and suggested by Article 11 of tlie 'Convention of 1906. To understand the dilliculty

irising here we must compare the case contemplated by the latter Convention with tiic

analogous case occurring in naval warfare.

When a relief society of a neutral country wishes to come to the aid of one of tin klli-

geients in land warfare, subject to what conditions may it do so ? Such a socict\- must

first obtain the consent of the Government of its own country, and then the consent of the

belligerent which it wishes to help and under whose direction it must place itself. It will

temporarily form a part of the sanitarj- service of the beUigerent, as is shown by tlic obli-

gation imposed by Article 22, paragraph i ;i9o6], to fly the national flag of this beIli,mTent

Ix-side the flag of the Red Cross.

In 1899, when the question arose as to the status of liospital ships of neutral rouiitnes

disposed to lend their charitable aid, there was no precedent to follow, as the Convention

of 1864 had not provided for the case of neutral ambulances. Until the Con\tntion

of 1906 it was a disputed question whether such ambulances could fly their national tiag

or whether thc\- should fly that of the belligerent. In this connexion the cunimittrt

in 1899 expressed its view as follows ;

*

There was some thought nl nquiring neutral hospital ships to place tlinimh.-
under the direct authority of one or other of the belligerents, but careful >tudv h.i;

convince.1 us that this would lead to serious dithculties. What fla;; wiuiiii tlitsc

ships fly .' \\ould it noi be somewhat inconsistent with the concept of nciilralnv

for a ship with an official commission to be incorporated in the navy of om ul tin

belligerents ? It seemed to us sufticient to have these vessels, which are piiiiianH

under the control of the Government from which they have received their coiniiii-Mnii-,

subjected to the authotity of the belligenntb to the extent provided in .\rtkl< 4.

i'ui/. p. ~ \\. l'0-.l, y. ,-.'j. Anle, p.
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Certain members of the Commission believe that these reasons have retained all their

h'Ke. They feel that the text of Article 11 of the Convention of 1906 is not sufficient to

validate them. A neutral ambulance wishing to assist in the hospital service of a belli-

L rent must by the very nature of the circumstances be incorporated in that service ; it

is hard to imagine its being free from control within the lines of the belligerent who must

be responsible to his adversarj^ for its acts and who should consoquently have a ithority

over it. The case seems to be different for a neutral hospital ship, as it operates on che open

sea where it enjoys an independence of action which an ambulance cannot possess It is

further said that a neutral hospital ship may intend to help one belligerent no more than

the other, but may proceed to the vicinity of the naval operations ready to assist both

parties, and that this presents no inconvenience because belligerents have means at their

disposal to prevent any abuses that might accompany the charitable assistance.

This reasoning did not convince the majority of the Commission, which voted in favour

of modifying Article 3, so as to bring it into accord with Article 11 of the Convention of 1906.

Militarv' considerations, it is said, require this provision, in that if independent action were

allowed the neutral hospital ship, a way would be open to serious abuses which Article 4
does not contemplate and could not check.

This is the reason why the Commission proposes a modification of Article 3, to confomi

to tiie Convention of 1906. This Article 3 refers solely to the obhgation for the neutral

hospital ship to place itself at the service (hospital service, of course) of one of the belli-

gerents. Paragraph 4 of the new Article 3 makes the logical application of this provision

respecting the flag to be flown bj- the neutral ship so employed. It is worth while to note

that the text there is not, whatever may be saiil, in perfect harmony with Article 11 of the

Convention of 1906, in accordance with which a neutral ambulance displavs two flags—that

of the Geneva Con%'ention and that of the belligerent—for the new paragraph of the fifth

article provides that the ship shall carry three Jiags—the flag of the Geneva Convention,

its own national flag, and besides, the flag of tiie belligerent displayed at the mainmast.

We Icnow of no precedent to this effect. The text proposed by the German delegation has

been changed, because it was thought unnecessary to require that the hospital ship place

itself in the service of the belligerent ; it is enough that it place itself under its control.

.\rticle 4 is not changed. It seems to have provided the belligerents with sufficient

powers to prevent abuses.

.\rticle 5 is reta'ned for the most part. Its purpose is to indicate how hospital ships

shall make themseiVes recognizable.

.\ modification of the fourth paragraph and the addition of two new paragraphs are

to be noted.

Hie modification has been explained above in connexion with the status created by the

draft for neutral hospital ships. If the plan adopted by the Commission be not retained

by tlie Conference, it would be necessar\' to return to the text of the Convention of 1S99.

The new paragraph 5 is intended to apply the provision of Article 21, paragraph 2,

"i the Convention of 1906, to the matter of which we treat. That provision reatis as

tolio\v< :
' SanitarA' foniiations u'hich have fallen into the power <f the enemy shall fly no

other flag than that of the Red Cross so long as they continue in uiat situation.' The
sitii.ition is not identical in the case of a hospital ship, which would not, it seems, /dW into

the puuvr of the enemy in the same way as an ambulance, which, in point of fact, is within

tlie lim i of the enemy and more or less liable to be confused with his own organization.

!
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The provision wa^; intended to apply to the case of ships detained under the tcrni^ <

Article 4, paragraph 5, and the wording of the German amendment was accordingly ^lightl
changed. The rule found in Article 5. paragraph 5, new. has a very wide application ancompnses all cases. If the hospital ship of a belligerent is detained by the adversirv

,

hauls down its national flag and only retains the flag of the Red Cross. In the . i,V.
a neutral hospital ship it hauls down the flag of the beUigerent into whose service it enter,
but not its own national flag.

The other new paragraph, the si.xth, regulates the distinctive marks to be used to niak
the hospital ships recognizable at night. The German delegation proposed the f(.ll.,u-,n
provision

:

' As a distinguishing mark, all hospital ships shall carry during the night tlim
lights—green, white, green—pla-ed vertically, one above the other, and at least tnr.,
metres apart.' It was objected that this provision seemed imperative in chanift.r
whereas a hospital ship accompanying a squadron cannot be required to reve.U its pre^i rr,
to the enemy. It should be free to do so or not, subject to the risk of being atta-ked if it-

character is not apparent. It was further objected that other ships might make an impr,.p,,
use of the lights in order to effect their escape. The Commission adopted a text whi, hmeets these objections

: it is incumbent upon the ships which wish to ensure bv night th,
freedom from interference to which they are entitled, to take, with the assent of the niilitarv
authonties, the necessary measures to secure their recognition-in other words they mu.t
see to It that their special painting, as indicated in paragraphs i to 3 of the same artici,.
>,hows distinctly. This seems to be possible and does not allow the abuses to which liL-ht.
might give rise.

The new article 6 is based upon Article 23 of the Convention of 1006. It can civ, ri^e
to no difficulty. * & -

Article 7, which is new, pro%-ides for a situation analogous to that covered by Arti, les D
and 15 of the Convention of iqo6, but rarer nowadays, at least, in naval warfare than inwar on land. A slight misunderstanding arose with regard to the amendment of 'h.German delegation, which read

:
' During the fight the sick wards on board the war v,.>sels

shall be respected and spared as far as possible.' At first only fights at a distance were
nought of, as these are by far the more frequent, and naturally it was hard to un.ler^tan-1how during such fights the sick wards could be respected. But the provision ret. r, to

a hght on board, which makes it perfectly comprehensible. A slight modification in tk
phrasing of the amendment sufticed to dispel this obscurity.

.\rtiole .s is new.

The principle laid down in the first paragraph is borrowed from Article 7 of the Cnnen-
tion of if)o(), and is >clf-evi(k-nt

The secon.l paragraph is drawn from Article 8 of the Convention of 1906. but it lia, n( t

-.ecmed necessary to r.produce all the provisions of that article. The staffs of the l.<.M,ita!
>h-.l.s and the sick wards of men-of-war may be armed, either for maintaining onl.rnn
boan or for protecting the .ick an,l wounded. This fact is not a sufficient rea~n„ for
withdrawing protection, as long as the arms are used onlv for the purposes indicat, ,1 l\r
a Mmil.ir reason, the. ommissioner put onboard ahospital >hii) hvabelhgerent.in .•.mloiiiutv
with se.fon 5 of Article 4, shoul.l not be ma.le prisoner of war if he falls into the no...r .1
a cruiser of tl„. cnuntr.N- to which the hospital ship belong- upon which he is Unuvi H,~
presence ,s explained, like that of the picket guarding ,ick quarters, by the n,c,-iu o[

' I'-t. p. 7J9.

,* till:
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permitting a ship to fulfil its charitable mission ; this justifies the exemption from captivity

in both cases.

The German delegation had provided for the case in which ' the hospital ship is armed
with pieces of light ordnance to guard against the dangers of navigation, and more par-

ticularly as a protection against any act of piracy '. A discussion took place in the drafting

committee in regard to the ordnance which a hospital ship might carry, and the opinion

which finally prevailed was that arming the ship is by no means necessary. Merchant
ships are not armed and do not run greater risks. Of course, it would be permissible to

have a cannon on Iward for the purpose of signalling.

The delegati(m of the Netherlands had proposed to offer explanations on the subject of

wireless tekgraphy apparatus on board. .After discussion, the majority of the Commission
felt that the presence of such an outfit was not in itself a sufficient ground for withdrawing
protection. .\ hospital ship may have to communicate with its own squadron or with land

in order to carry out its mission. It is not every use of radio-telegraphic apparatus but

only certain uses which may be considered illicit, and it is well to recall here .\rticle 4,

paragraph 2, by which the Governments imdcrtake not to use hospital ships for any militarv

purpose. The execution of such a provision, like many others, depends upon the good
faith of the lielligerents. Moreover, the provisions of .\rticle 4 will allow commanders of

men-of-w,ir to take the measures necessary to prevent abuses ; a commissioner can super-

vise the use of the wireless
; in case of need the transmitting apparatus may be temporarily

removed.

.-\rticle 9 is, as a whole, new, although it contains the substance of Article (> of the

Convention of iSoy.

.\ccording to paragraph i belli^^erents may appeal to the charity of neutral merchant
5hip< to take on board and tend the wounded or sick. This provision is based upon
Article 5 of the Convention of icjoh

; it is specified that the assistance of the neutral ships

if entirely voluntary, and the text of the German amendment (' belligerents may ask ')

was altered to avoid ambiguity.

Paragraph 2 regulates the status of vessels which respond to this appeal, and also those
whii h have of their own accord rescued wounded, sick, or shipwrecked men. (The position

of the individuals found on board will be examined further on.) It is said that these vessels

shall enjoy special protection and certain immunities. These expressions, borrowed from
thf Convention of upU (Article 5), have been criticized for their undeniable vaguencs>.
It i- hardly possible to proceed otherwise, as everything depends upon circumstance.

.\ war-lup may appeal to a ship perhaps far oft, promising, for example, not to search it.

It i-
. \ iijent that the advantages of the immunities do not hold tho place here that they do

on land, where the inhabitants to whom an appeal is made are exposed to a >crics of

rii,'nr.iiis measures on the part of the invader or occupant. .Above all, it is a question of

Ko<iil 1 'th. A belligerent should keej- to thi> promise which he has made in order to obtain
a -tr\i,o. and the neutral ought not to be enabled by a show of zeal to escajje the risk to

will' li l,i> conduct may have rendered ' im liable. It i>. however, 'Jertain, on the one hand,
tliat the vessels in question may not be captured for carrying the shipwrecked, wounded,
or HI k ol a Ijelligerent, and, on the other hand, as is expressly stated by Article 6 of the
l^ji:\< iitiun of l8(jy, that they are liable to capture for any violation of neutrality tliey may
hdvr . uiiiniitteil (contraband of war, blockade running).

.\itidf 10 reprculuces Article 7 of the Convention of iS()9, with one unimportant

!!,i I iiJ
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n ?'!«

u

modification intended to hannonize the provisions relating to land and naval war u

regards the pay of the members of the hospital staff temporarily detained by the <iu rm.
It is needless to add that, in naval as well as in land warfare, the official personnel only

i

concerned, the personnel of a relief society not being entitled to receive pay.

Article ii corresponds to Article 8 of the Convention of 1899, which it compkti ^ ti

harmonize with Article 1, paragraph i, of the Geneva Convention.

.\rticle 12 is new ; it corresponds to an amendment presented by the German delegation,

but makes the provision general. We do not think that the rule is new ; if the forimih

is not written ini the Convention of 1899, the spirit of that Convention is clear. It i> at

important point upon which there should be no uncertainty.

When a belligerent cruiser meets with a military hospital boat, a hospital ship, or

;

merchant ship, it has the right, either by virtue of Article 4 of the Convention or by virtu(

of the common law of nations, to visit them whatever their nationality. If it finds ship

wrecked, wounded, or sick men on board it has the right to have them delivered up to it

because they are its prisoners, as stated in Article 9 of the Convention of 1899, which i:

reproduced in Article 14 of our draft. We have here but the application of a genera:

principle, by virtue of which the combatants of a belligerent who fall into the hands ol t.ht

adversary thereby become its prisoners. Obviously, it will not always be to the iiitertsi

of the belligerent to make use of this right. Often it will be to his advantage to Icavf the

wounded or sick where they are and not to take charge of them. But, in some cases, it

will be indispensable not to allow wounded or sick to go free who are still in condition to

render great services to their country ; this is easily seen in regard to shipwreckc.i men
who are in good health. It has been said that it would be inhuman to compel a neutral

vessel to hand over the wounded whom it had charitably picked up. To overcoiiu thi?

objection, it is only necessary to consider what would be the situation were there no Con-

vention. The positive law of nations would permit not only the capture of the com! at-

ants found on board a neutral vessel, but even the seizure and confiscation of the \essel ui

having rendered unneutral service. Moreover, if s'.ipwrecked men, for example, were per-

mitted to escape captivity by the mere fact of their having lx;en taken on board a neutral

vessel, the belhgerents would disregard the philanthropi- action of the neutrals the mdnient

such action might result in causing them irreparable injury. Humanity would not L-ain

by this.

It is well to add that .Vrticle 12 of the draft shows by limitation what a belliizerent

cruiser may do in regard to neutral merchantmen ; it cannot divert them from their i (lur^^

or compel them to proceed on a certain route. Article 4 of the Convention of 181)' 1, pre-

served by tliis draft, gives sucli a right only as against vessels specially devotel to

hospital service, which must bear the consequences attendant upon the particular role

assigned them. Nothing of the kind could be imposed upon such merchant vessels a- niav

occasionally be willing to aid in a charitable work. There can be no argument ai; unsi

.\rticle 9 of the 1899 Convention, which we propose to retain as .\rticle 14, because thii

article does not relate to vessels, but only treats of the sick and wounded.
.Article 13, proposed by the French delegation, is new ; it fills a gap in the Convmtion

of 1899 and can cause no difficulty.' This case arose during the recent war, anl \m

^k

' ( f. Article 13 of the Tonvention ol 1906
' Sec the List paraErajili under Article 0. fyost, p.
' Ailcs el documents, vol. iii, p. 0S7, annexe 41.

30.
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decided, after some hesitation, in accordance with the idea in our draft. The sick, wounded,
or shipwrecked jjicked up by a neutral warsliip are in exactly tlie same situation as that of

combatants who take refuge in neutral territory. They are not handed over to their

enemy, but they must be detained.

.\rticle 14 simply reproduces Article 9 of the Convention. Certain amendments
proposed by the ("lerman delegation and the delegation of tlie Netherl.mds were withdrawn
by reason of the restoration of .\rticle 10 of the Convention.

The scope of .Article 14 has been determined l)y the considerations exprsM'd above in

regard to .Article 12 ;
it has to do oidy with the disjiosition of individuals, not of vessels,

which are pro\-ided for elsewhere.

.Article 15 is inc.ely a rei)roduction of .Article 10 of the Convention, which, for special

reasons having nothing to do with the principle of the article, had not been ratified. Its

restoration was agreed to, upon the proposal of the French delegation,' without any
difficulty. The case contemplated was when war vessels disembark wounded or sick in

a neutral port and thus gain liberty of action. There might be some (luestion whether
the neutral <loes not lend assistance inconsistent with neutrality, and might not be held

responsible to the other belligerent. The proposed solution, however, seemed to take
iuftkient account of the respective interests. It was remarked that Article 15 seems to

impose (juite a heavy burden upon the neutral State, since it could not answer in all cases
for the escape of the interned m >n. Would it not be sufficient to say, as in .Article 13, that

it is to take m'^asures to this eiui ? It was replied that the difference in the wording of the
two articles is explained by the difference in circum>tances. The commander of the neutral
war-ship who has picked up wounded or sick cannot kifp the individuals which he has so
picked up ; it is other\vise with the authorities of a neutral country. Only it is understood
that all that can be demanded of the authorities of the neutral country is not to be negligent

;

liability presupposes fault.

If a neutral merchant vessel which has casually picked rp wounded or >ick, even
shipwrecked men, arrives in a neutral port without having met a cruiser and without having
entered into any agreement, the individuals which it disembarks do not come uniler the
provision

; they are free.

Article lb is new ; it is borrowed from the Convention of 1906 (.Article j). It has I)een

thought strange that the words ' burial ' and ' cremation ' wore kept, as, naturally, they
will not often be applicable in the case of naval operations. But it must be remembered
that an engagement may take place near the coast and that the provision applies to the
indn iluals who may be on land.

.\rticle 17 is new. It corresponds to .Article 4 of the Convention of 1906.

.\rticle 18 is the same as .Article 11 of the Convention of 1899.
•Xnicie 19 is new and corresponds to .Article 25 of the Convention of 1900.
Article io, which is new, and corresponds to .Article 2b of the Convention of i<)0(>, we

con-idtr very important. The best of rules becomes a dead letter if >teps are not taken
in idv.uK-e to bring it to the knowledge of those who will have to apply tlicni. Especially
vill the personnel on board hospital ships often be called upon to perform some very delic-atc

misiion. They must be con\-inced of the necessity of not taking advantage of the immu-
nities they enjoy in order to commit belligerent acts ; this would ruin the Convention anil
all ih( humanitarian work of the two IVace Conferences.

^ Ibid., dtiui ic 4J.
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Article 21 is new. It corresponds to Articles 27 and 28 of the Convention of 1906, an

has given rise to no difficulty.

Article 22 is new. It presents no difficulties. In the case of military operations takin

place at the same time on land and sea, the new Convention must be applied to the forct

afloat, and the Convention of 1906 to the forces operating on land.

Article 23 is a reproduction of Article 12 of the Convention of 1899.

Article 24 is a reproduction of Article 13 of the Convention of 1899, changing only th

date of the Geneva Convention.

Article 25 is new, and corresponds to Article 31 of the Convention of 1906.

The Convention based on the draft we submit to you is to supersede the Convention u

1899 as between those Powers which shall have signed and ratified it. Where two Power

are parties to the Convention of 1899, and only one of them a party to the new Convention

the Convention of 1899 will necessarily continue to govern their relations.

Article 26 is a reproduction of Article 14 of the Convention of 1899.

Such is the project which we submit for your approval. It is a modest work, in wliici

we have been guided by our predecessors of 1899 and 1906. We nevertheless consiilt r i

very useful, and we think that the enactment of the project into a diplomatic convcntiot

would constitute an important step in the direction of the codification of the law of nations

ANNEX 1»

THE C0NV1:N'TK)N of Jt'LY 29, I8»9, AND THE DRAFT KEVISION SrUMITTEll lO ^H^

CONFERENCE

Text of the Hague Convention of July 29,

1899, /or the Adaptation to Maritime War-
fare of tlw Principles of the Geneva Conven-
tion of August 22, 1864

Article r

Mihtary hospital ships, that is to say,

ships constricted or assigned by States

specially and solely with a view to assist

the wounded, sick and shipwrecked, the

names of which have been communicated
to the bc'Uigcront Powers at the commence-
ment or during the course of hostilities, and
in any ca>(> before they are employed, shall

be respected arid cannot be captured while

hostihties last.

These ships, moreover, are not on the

same footing as men-of-war as regards their

stay in a neutral port.

.\RTICI.E 2

Hospital ships, equipped wholly or in

part at the expense of private individuals

or officially recognized relief societies, shall

Project of Convention for the Adapluli'Di u

Maritime Warfare of the Principles oj thi

Geneva Convention of July 6, 1901 1

-

Article i
*

Mihtary hospital ships, that is to say

ships constructed or assigned by .St.ite-

specially and solely with a view to .issbi

the wounded, sick and shipwrecked, tht

names of which have been communicated
to the belligerent Powers at the comnirnce-

ment or during the course of hostilitii>, mJ
in any case before they are employed. sluiU

be respected and cannot be captured wliile

hostihties last.

These ships, moreover, are not nw the

same footing as men-of-war as rei^Mnl- ilair

stay in a neutral port.

.\rticle 2 ^

Hospital ships, equipped wholly or in

part at the expense of private iiuli\iihul>

or orticially recognized relief societi -hall

' .Ic/i's et d'iciimenis, vol. i, p. 77, iinnene B.
' I'fxt propohotl to the CoijiiTonce hy the TlurJ ("omini.ssion.
' Tliesc articles are iilentical with ttie correspomling articles of the i8y<> Conveiilii
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likewise be ri'bjx;cted anil exempt from
capture, if the belligerent Power to whom
they belong has given them an otScial com-
mission and has notified their names to
the hostile Power at the commencement of
or during hostihties, and in any case before
they are employed.
These ships shall be provided with a

certiticate from the competent authorities,
declaring that they had been under their
control while fitting out and on final depar-
ture.

Article 3
Hospital ships, equipped wholly or in part

at the expense of private individuals or
officially recognized societies of neutral
countries, shall be respected and exempt
from capture, if the neutral Power to whom
they belong has given them an official com-
mission and has notified their names to the
belligerent Powers at the commencement of
or (luring hostihties, and in any case before
the\' are employed.

Article 4
The ships mentioned in Articles i, i, and

.;
shall afford relief ami assistance to the

wounded, sick, and shipwrecked of the
hciiigercnts without distinction of nation-
ality.

The Governments undertake not to use
the-.e ships for any military purpose.
Ihese ships must in nowise hamper the

movements of the combatants.
During and after an engagement thev

wll act at their own risk and peril.
The Ix'lligerents will have the right to

control and search them ; thev can refuse 'o
help them, order them off, make them take
a .-. rtain course, and put a commissioner
on hoard

; they can even .letain them if

import.mt circumstances require it,

.V> tar as possible the belligerents shall
enter m the log of the hospital shins the
or.i.r, winch thev give them

\RTicle 5
In.irv hospital shipsMiliMry hospital ships shall bo dis

tni^ui-li(,l by being painted white outside
with :i hnnzontal band of green about a
mrti. ,111.1 a half in breadth.

II' -hips mentioned in Articles 2 and j
' Identical with

3

likewise be respected and exempt from
capture, if the belligerent Power to whom
they belong has given them an official com-
mission and has noiihed their names to
the hostile Power at the commencement of
or during hostihties, and in any case before
they are employed.
These ships shall be provided with a

certificate from the competent authorities,
declaring that they had been under their
control while fitting out and on final depar-
ture.

Article j
Hospital ships, equipped wholly or in part

at the expense of private individuals or
officially recognized societies of neutral
countries, shall be respected and exemi)t
from capture, on condition that they are
placed under the control of one of the belli-

gerents, with the previous consent of their
own Government and with the authorization
of the belligerent himself, and that the latter
has notified their names to his adversary at
the commencement of or during hostihties,
and in any case before they are employetl.

Article 4'

The ships mentioned in Articles i, 2, and
3 shall afford relief and assistance to the
wounded, sick, and shipwrecked of the
belligerents without distinction of nation-
ality.

The Governments undertake not to use
these ships for any military purpose.
These ships must in nowise hamper the

movements of the combatants.
During and after an engagement they

will act at their own risk ami peril.

The belligerents will have the right to
control and search them ; they can refuse to
help them, order them off, make them take
a certain course, and put a conimission.r
on board

; they can even detain them, if

important circumstances require it.

As far as possible the belligerents shall
enter in the log of the hospital ships the
orders which they give them.

.\rticle 5
Mihtary hospital ships shall be dis-

tinguished by being painted white outside
with a horizontal band of green about a
metre and ,1 hall in breadth.

I he ships mentioned in .Articles 2. and 3
.\rticlc 4 oi 1899.

i\
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shall be distinguished by being painted
white outside with a horizuntal band of red

about a metre and a half in breadth.
Tiie boats of tiie ships alM)ve mentioned,

as also small craft whieh may be useil for

hospital work, shall be distinguished by
similar painting.

All hospital su.ps shall make themselves
known by hoisting, with their national Hag,

the white Hag with a red cross provided by
the Geneva Convention.

lr,| 1„

11,.

shall be distinguished by b<'ing p.iiiii.

white outside with a horizontal band ni i

about a metre and a half in breadth
The boats of the ships above nuiii;i.ni'

.IS also small eraft which may !)<• usi.l i.

hospital work, shall be distinguish

similar painting.

.\11 hospital ships shall ni.ike tin

m

known by hoisting, with their nation.

i

the white flag with a red cross proviil. I i.\

the Cn-neva Convention,' and fiirtlp r )

they bel ing to a neutral State, bv tKni.

at the mainmast the national flag oi <\>.

belligerent under whosi' control tlnv .,r.

placed.

Hospital ships which, in the term- ii

.Article 4, are detained by the enemy, iiiii-l

haul down the national flag of the beliiL,. i. nt

to whom they belong.

The ships and boats above nieiiliun,-]

which wish to ensure by night the frenliiiii

from interference to which they are eniiil.vl,

must, subject to the assent of the l)«'llii;rrrm

they are accom])anying, take the lun .-,tr\

measures to render tlieir special p.Mntin.'

sufficiently plain.

.XRTICLK () (Hi'u)

The distinguishing signs referred lu in

Ar'icle 5 can only bo used, whether in tiiiv

of jx'ace or war, for |)r()tccting or indii itiii.'

the ships therein mentioned.

.Article 7 {neu)

In the case of a fight on board a w.u -iup,

the sick wards shall b^' respecteil and -|,,ir' i

.IS far as possible.

The s.iid sick w.irds and the ma!,nd
belonging to them remain subjed \u \\v

laws of war ; they cannot, however, b^ iim 1

for any puqxise other than that lor wlmh
they Wire originally intended, so 1 .'u' .1-

they are reciuired for the sick and \\.>iin,lr I,

The commander, however, into «l,i-r

])ower they have fallen may apply th ni t^

other purposes, if the military -uu.inin

reciuins it, after seeing that the m. k ,,ivl

wounded on board are properly provi^ ! i^r

.ARTiriK 8 (lU-a.)

Hospital ships and sick wards ot w-, !-

are no longer entitled to protection ii th^v

ar<' employed f

cnemv.
he purpose ot injiin;!:: !:.'

' Idtntical to tfiis point with Article 5 of 1899.
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ARTiri.K ()

N<iitr.il mcrcliantinen, y.irlits, or vo-i'ls,

lidvint', IT taking <m Ixiard, --ii'k, wmiiulcd,
(.r>liil>\vreckcil nl the iM'llimTciits, i aiinot l)i'

I .iplwrcil for so dojiiK', but they arc liable to

(.ipiiiri- for any violation ol neutrality tin y
ni.i\ have conimitteil.

Artki-i; 7
riif religious, medical, and hospital stall

III .iiiv raptured ship is inviolable, and its

iiKinbers cannot be tnatle prisoners of w.ir.

On l( ivins the ship they take with them the
ob|.( ts and surgical instruments whieli .ire

tliiir own private property.
riii< staff shall continue to dischar^'e its

(lutiis while necessary, and can afterwards
leave when the commander-in-chief eon-
siilir> it possible.

The l)elhgerents must guarantee to the
s;iiil>talf whenit has fallen into their hands'
thi I njoyment of their salaries intact.

Article 8

>.ulnrs and soldiers on board when sick
oruniimled, to whatever nation they IhIoiij,'.

sliali he protected and tended bv the
cai't'T-..

The fart of the staff of the said ships and
sick wards being armed for maintaining order
and for defending the si. k .md womided, ,iiid

the presence of wireless telegr.iphy appara-
tus oil board, is not .i sutlirient reason for

withdrawing protei tion.

Arih I.I i»

Helligereiits may .ipp<al to the iharity of
the if.mmanders ot iieutr.il men liaiit shii)s,

yai hts, or boats to t.ike on bo.ird am' tend
the sirk and wounded.

N'essels responding to this ap|)iMl, and
also vessels which have of thi ir own an ord
rescued sick, wounded, or shipwni ked men,
sh.ill enjoy special protection and certain
immunities. In no case can thev be cip
tureil lor h.iving such persons on board, but,

ap.irt from special undertakings th.it h.ivi

been made to them, they remain liable t"

capture for any violations of neutrality the\-

m.iy have committed.

Artk i.i: ID

The religious, medical, and hospital stall

of any captured ship is inviolable, and its

members cannot be made prisoners of war.
On le.iving the shij) they take with them the
objects and surgical instruments which ire

their own private property.
This staff shall continue to discharge its

duties while necessary, and can afterwards
leave when t)ie conitnandor-in-chief con-
siders it pos.sible.

The bi'lligerents must guarantee to the
said staff when it lias fallen into their hands

'

the same allowances and pay which are given
to the .staff of corresponding rank in their
own navy.

Article ii

Sailors and soldiers on board when sirk

or wounded, as well as other persons ol'ticiallv

attarhed to fleets or armies, to whatever
nation they belong, shall he respected and
tended by the captors.

Article ij (iu-u)

Any war-ship helon.uiiig to a Iiclligerent

may demand that sirk, wounded, or ship-

wrecked men 111 board niilit.irv hospital
ships, hospital ships belonging to relief

societies or to private individnds, merchant
ships, yachts, or boats, wh.itever the nation-
ality of these vessels, sluniM be handed over.

Tlicsc .irticKs .uc tluis f.ir iilontii\\l.

4' <i
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Ah LE 13 (Hfw)

If sick, woundwl, (ir shipwrerke.l |x is,

are taken -n boani a neutral w.ir-li
measures must Iw taken that thev <h< i

again take part in the operations of th, u

Articie 14*

The shipwreckeil, wounded, or sirk i^t (

of the belligerents who fU into the |m,v

of the other, are prisoners of war I

captor must decide, according to i In u
stances, whether to keep them, scri.l ilu

to a port of his own country, to a iic uti

port, or even to an enemy port. In tl

last case, prisoners thus repatriafeil , ,,iii

serve again while the war lasts.

Article 15

'

The shipwrecked, wounded, or si( k w
are landed at a neutral port, with the r. jii«.

of the local authorities, must, UIl|.•^^ ,

arrangement is made to the contmrv I

tween the neutral State and the bellii.;, r,

States, be guarded by the neutral St.n,

as to prevent them again taking pari \n tl

operations of the vvar.

The expenses of tending them in lin,|iii

and interning them shall be borne l.\ tl

State to which the shipwrecked. >i. k, •

wounded belong.

Article 16 {new)

After every engagement, the two KHil:
rents, so far as military interests pi nni
shall take steps to look for the shipwn . kt,

sick, and wounded, and to protect tin ni.

.

well as the dead, against pilla(.;e an! il

treatment.
They shall see that the burial, wht tin r b

land or sea, or cremation of the deal >h,i

be preceded by a careful examination .( th

corpse.

Article 17 {nm)
Each belligerent shall send, as i.niv .i

possible, to the authorities of their < (.iintr\

navy, or army the military marks or Im^u

ments of identity found on the dead ,11; 1 th

description of the sick and woundc.l pi. k..

up by him.
The belligerents shall keep cai h nth.

informed as to internments aiul irui-iVr

:is well as to the adniissi< ns into l,n-pii..

and <ieaths which have occurred ain lu th.

riiesc articles arc idcnticil with the correspondinR articles o{ the iSw Convention
Sec anif, p 15H, footnote.

.\RTICLE 9
Ihe shipwreckeil, wounded, or sick of one

of the belligerents who fall mto the power
of the other, are prisoners of war. The
captor must decide, according to circum-
stances, whether to keep them, send them
to a port of his own country, to a neutral
I'ort, or even to an enemy port. In this
last case, prisoners thus repatriated cannot
serve again while the war lasts.

Article io

(Not ratified*)

The shipwreckeil, wounded, or sick who
are landed at a neutral port, with the consent
of the local authorities, must, unless an
arrangement is made to the contrary be-
tween the neutral State and the belligerent
States, be guarded by the neutral State so as
to prevent them again taking part in the
o[X!rations of the war.

The expenses of tending them in hospital
and interning them shall be borne by the
State to which the shipwrecked, sick, or
wounded belong.

hk-
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Artkik II *

The rules contained in the above articles

•ire bimling only on the contracting Powers,

incase of war between two or more of them.

The said rules shall cease to 1h' binding;

(rom the time when, in a war lH;twecn the

contracting Powers, one of the belligerents is

joined by a non-contracting Power.

sick an<i woundeil in their hands. I hey
shall colled all the objects of personal use,
valuables, letters, \c., which are found in
the c.iptured ships, or which have iH-en left

by the sick or wounded who died in hospital,
in order to Imvc them forwarded to the
persons comirned by the authorities of their
own country.

Arik I I. iN>

1 he rules contained in the above .irtides
are binding on tiie contracting Powers, in

1 .ise (if war fxtween two or more of them.
The >,iid rules shall cease to be binding

from the time when, in a war b«'tween the
contrai ting I'owers, one of the belligerents is

joined by a non-i.ontracting Power.

Artrle U) {new)

The commanders-in-chief of the l)elligerent

fleets must see that the above articles are
j)roperly carried out

; they will have also
to see to cases not covered thereby, in accord-
ance with the instnictions of Miefr resiH'ctive

(lovernments and in conformitv with tfic

general principles of the present Convention.

Article 20 (new)

The signatory Powers shall take the
necessary measures for bringing tlie provi-
sions of the present Convention to the
knowledge of their naval forces, and
especially of tlie members entitled there-
under to immunity, and for making them

,
known to tiie public.

Article 21 (new)

The signatory Powers likewise undertake
to enact or to propose to their legi^latures,

if their criminal laws are inadecjuate, the
measures necessary for checking in time of

war individual acts of pillage and ill-treat-

ment in respect to the sick and wounded in

the fleet, as well as lor punishing, as an
unjustifiable adoption of naval or military
marks, the unauthori/.od u^e of the distinc-

tive marks mentioned in Article 5 bv vessels

not j)rotected by the present Convention.
They will communicate to each other,

through the N'etherland Government, the
enactments for preventing such acts at the
latest within five years of the ratification of

the present tdnvention.

'
1 lusi- articles are identical .\rtii.le 18 ot '.he itjo- draft w.is siibsiMnuntly niodilied in the tiencra

I'r.ilt>iiK Coniinittee. See ante, ]'. :ic;.

it;

hi
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Article 12

The present Convention shall be ratified

as soon as possible.

The ratifications shall be deposited at

The Hague.
On the receipt of each ratification n proch-

verhal shall be drawn up, a copy of which,

dulycertified. shall be sent through the diplo-

matic channel to all the contracting Powers.

Article 13

Non-signatory Powers which have ac-

cepted the Geneva Convention of .August zz,

1864, may adhere to the pr. sent Convention.
For this purpose they must make their

adhesion known to the contracting Powers
by means of a written notification addressed
to the Netherland Government, and by it

communicated to all the other contracting
Powers.

Article 14

In the event of one of the high contractint;

partiis denouncing the present Convention,
such di'nunci.ition shall not take effect until

a year after the notification made in writing

to the Netherland Government, and forth-

with communicated by it to all the other

contracting Powers.

This ileiiuiuiation sl'.all have effect onlv
in regard tc 'he notifying Power.

In f.iith of which tin resjxctive ])leni-

IHitentiaries have signed the present Conven-
tion and have affixed their seals thereto.

Done at The Ha^ .e, Jul\' j(), i8()(), in

a single original, which shall ri'm.iin de-

posited in the .inhives of the Netherland
Government, and copio of whi< h, duly
ci'rtifii'il. shall be sent through the diplo-

matic ihannel to the contractint,' Powers.

Article 22 (new)

In the case of operations of war i)et«c

the land and sea forces of belligerents, t

provisions of the present Convention dd 1:

apply except between the forces actuallv

board ship.

Article 23'

The present Convention shall be r.itiii

as soon as possible.

The ratifications shall be deposits 1

The Hagu(\
On till' receipt of each ratification ,i/ir..,

verbal shall b,' drawn up, a copy of u! u

dulycertified, shall be sent through tlu ilip

matic channel to all the contracting Powi'

Article 24'

Non-signator>' Powers which havi ,

cepted tlie Geneva Convention of Julv
190b, may adhere to the present ConvciiiK

For this purpose they must make >'
<

adhesion known to the contracting I'owi

by means of a written notification address

to the Netherland Government, and h\
communicated to all the other contr.i' ti

Powers.

Article 25 (hck)

The present Convention, duly r.itiln

shall replace as between contracting Statt

the ( onvention of Julv 29, 1899.
The Convention of 1899 remains m fnii

between the Powers which signed it but wm
do not also ratify the present Conveiiticn

.Article zU '

In the event (Tf one of the high idiitiM. in

parties dcnounciiig the present (Dnvc iitin

such denunciation shall not take etfei 1 un

a year after the notification made in uritii

to the Netherland Government, and l'>r!

with communicated by it to all tli. "\V

contracting Powers.
This denunciation shall have elin t ii,

in regard to the notifying Power.

In faith of which the resix>ctivr

potentiaries hav<' signed the |)resent ( 1

tion and have atfi.\ed their seals tlicr

Done at The Hajiue ... in ,1

original, which shall remain depn-ii

the archives of the Netherland (n

ment, an<l copies of which, duly 1 ri

sh.ill be si-nt through the diploniatii 'I

to till' contracting I'owers.

1.1,1

\<<.

.a

:\<r.

;itir

i.iiin

' riirst articles.

Draftiiii; C'lmmitter
A'ltii li

tintt

,

illnw

J Hi.

tll( iirilintf i4 the iSdo ('cmvcntiun. wen- rcdr.iftcil in tin
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ANNEX 2

1

proposal of the gkkmax dkllication

Articlk 3
Hospital ships, equipped wholly or in part at thf expense of prixatc individuals or

officially recognized societies of neutral countries, shall be respecti d and exempt from
capture on condition that they are placed in the service of one of the belligerents, with
the previous consent of their own Government and with the authorization of the belligerent

himself, and that the latter notifies their name to his adversary at the commencement of

or during hostilities, and in any case before they are employed.

Article 5

At the end of the article a new paragrajih :

As a distinguishing mark all hospital ships shall carry during , ,e night three lights

—

green, white, green—placed vertically, one above the other, and at least three metres
apart.

Article 5 a (itn,)

All hospital sliips shall make themselves known by hoisting, with their national Hag,
the wliite flag with a red cross provided by the Geneva Convention, and further, if they
belong to a neutral State, by flying at the mainmast the national flag of the belligerent

in whose service they are placed.

Hospital ships which fall into the power of the enemy nmst lower the national Hag
(1 the l)elligerent to whom they belong.

Artki.k 5 b (licit)

The distinguishing signs referred to in .Vrticle 5 and in paragraph I of Article 51/
can only be u.sed, whether in time of peace or war, for ;)rotecting or indicating the ships
therein mentioned.

ARTKi.t: 3 c (nch')

During the fight the sick wards on board the war vessels shall be respected and >pare(l

a> far as possible.

The sick wards and the materiel belonging to them remain subject to the laws ot war :

ihivcannot, however, be used for any purpose other than that for which they were originally
intended, so long as they are required for the sick and wounded.

The commanders, however, of the vessels can apply them to other iiurposes, if the
militar\- situation recpiires it, after seeing that the sick and wounded on board are proiJerly
prn\ided for.

ArTICI K 5 (/ (Hrt.)

llo-pital ships and sick wards of vessels ar<' no longer entitled to pnjtecti(in if tlu \

art . iiiployed for the purpose of injuring the enemy.

protection nientionnl

being armi (1

am

>li

Vc

tir

|>N

Artk i.i: 5 (• (iii-u)

lie following are not sutticient re.i>(jn> for withdrawing tiii

tii]e5(/:

The fact of the staff of the hospital ships or sick wards of the vessel

i-iiig its arms for its own defence and for that of its sick and Wdundid.
llu fact that in the absence of armed members of the mi'dical staff tiie hospital
aiarded by a i)ii ket or ^lntinel^ re "' irlv appointed.

I he fact that tlu-re is found on boai .if the hospital ship or in the sick ward of the
arms and cartridges taken from the wounded and not yet deli\ered to the proper oflici .

I lie fact that tile hospital ship is armed w ith pieces oi light ordnance to guard again^t
iiigers of navigation and partuiilarly ,is a protection against aii\' act of piracy.

' .^>^^ it iliiillinillt.-., vol. 111. p. 'iSj, (Dlni.iv 34.

nU
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Article 6 (w«f)

Belligerents may ask neutral merchant ships, yachts or boats to take on boanl and

tend, under their control, the sick and wounded, and may give to the vessels that respond

to such request special protection and certain immunities.
Every vessel of war of one of the belligerent parties may claim the return of tlu' sick,

wounded, or shipwrecked received on board in the conditions above indicated (parat;raph<

I and 2), whatever be the party to which they belong.

.Article y
The last paragraph to read :

The belligerents r.nst guarantee to the said staff, wlien it has fallen intn tlnir

hands, the same allow.jices in pay which are given to the staff of correspondini.; rank

in their own navy.

Article 8

Sailors and soldiers on board, as well as other persons officially attached to fleet- . r

armies, when sick or wounded, whatever their nationality, shall be respected and tiiiilid

bj- the captors.

Article g
The last paragraph to read :

If they are going to a neutral port, the neutral State cannot, without the cmisi i>!

of the adversary, undertake the engagement and intern them to the end of hostilitic-.

If they are bound to a port of the adversary, the prisoners thus returned tu thti:

country cannot serve again while the war lasts.

Article io (new)

After every engagement, the two belligerents, to the extent that military intercit?

permit, shall take steps to look for the shipwrecked, sick, and wounded, and to protoci

them, as well as the dead, against pillage and ill-treatment.

They shall see that the burial, whether by land or sea, or cremation of the dead -hali

be preceded by a careful examination of the corpse.

Article io b {new)

Each belligerent shall send, as early as possible, to the authorities of their cdimtry,

navy, or army, the military marks or documents of identity found on the dead and tlit^

description of the sick and wounded picked up by him.
The belligerents sh;ill keep each other informed as to internments and transfers, a- wdi

as to the admissions into hospital and deaths which have occurred among the siek and

wounded in their hands. They shall collect all the objects of personal use, vain d'lr;

letters, &c., which are found in the captured ships, or which have been left by tin -ick

or wounded who dieil in hospital, in order to have them for%varded to the persons emu rni.d

by the authorities of their own country.

.\rtkli; II a {nai)

The commanders-in-chief of the belligerent fleets must see that the above artiil. - .ir'

priiperh' carried out ; they will h.ive also to see to cases not covered thereby, in acn^nLuU'

with the instructions of their resi)ective (ioveniments and in conformity with f !ir ^^ ii- r.t.

principles of the present Convention.

.Article h b («<:.)

The signatory Governments shall take the necessary measures for bringing ti:> jr-

\isions of the present Convention to the knowledge of their naval forces, and espeeiallvL:

liie members i ntitled thereunder to immunity, and for making them known to thr p;M;;.
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Article ii c (new)

The signatory Governments likewise undertake to enact or to propose to their legis-
latures, if their military criminal laws are inadequate, the measures necessary for checking
in time of war individual acts of pillage and ill-treatment in respect to the sick and wounded
in the fleet, as well as for punis.iing, as an unjustifiable adoption of naval or military markb
the unauthonzed use of the distinctive marks mentioned in Article 5 (and in paragraph i
of Article 5 a) by vessels not protected by the present Convention.

They will communicate to each other, through the Netherland Government the
enactments for preventing such acts at the latest within five vears of the ratification of
the present Convention.

Article ii d (neu)

In the case of operations of war between the land and sea forces of belligerents the
provisions of the presrnt Convention do not apply except between the forces actually
on board ship.

^

ANNEX 31

.OIENDMENTS TO THE PROPOSAL OF THE GERMAN DELEGATION' S113MITTED BY
THE NETHERLAND DELEG.\TION

Article 5 e {nm)
Sub. I. Omit the words : ' and using its arms'.
Insert at the end the words :

' against acts of piracy '.

Sub 4 Omit entirely and substitute by the following clause: 'the fact that the
hospital ship IS equipped with wireless telegraphy apparatus '.

Article 6

Third paragraph : Omit the whole paragraph.

.\RTICLE S
W ord the article as follows :

Sailors, soldiers, and other persons officially attached to fleets or armies, when
sick or wounded, whatever their nationality, shall be respected and tended by the
captors.

" -^

.\kticle 9
Omit the German amendment.

Article 10

K-tain the original text and add a new paragraph :

In case a belligerent obtains permission to disembark shipwrecked, wounded, or
-ivk prisoners of war, it waives the right of capture and they are free.

Article ii

>'i-nd paragraph, second line, read :
' i.f the Netherland Government '.

' Aites el i/:,> imfii:-. vol 111, p. 686, annexe 40.
' Ante, p, ,-;y.

ti
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CONVENTION (XI) RELATIVE TO CERTAIN RESTRICTION;
WITH Ria.ARD TO THE ICXEKCISE OF TH: '•'KiHT 01

CAFITRE IN NAVAL WAR '

(For the heaiiing str the Convention for the pacific settlement of international dispute I

Recognizing the necessity of more effectively ensuring than hitherto the equitabl

application of law to the international relations of maritime Powers in time of war

Considering that, for this purpose, it is expedient, in giving up or, if necessary

in harmonizing for the common interest certain conflicting practices of long standing

to commence codifying in regulations of general application the guarantees due t<

peaceful commerce and legitimate business, as well as the conduct of hostilitie

by sea ; that it is expedient to lay down in written mutual engagements the principle

which have hitherto remained in the uncertain domain of controversy or have beei

left to the discretion of Governments
;

That, from henceforth, a certain number of rules may be made, without affectini

tb' common law now in force with regard to the matters which that law has let

1 1 e; ed
;

.»ave appointed the following as their plenipotentiaries.

[Here follow the names of plenipotentiaries.]

Who, after having deposited their full powers, found in good and due form, havf

agreed upon the following provisions :

;
'i I I

l! I'

CiiAi'TKK I.— Postal Correspondence

AUTICLli I

The postal correspondence of neutrals or belligerents, whatever its official oi

private character may be, found on the high seas on board a neutral or enemy ship

is inviolable. If the ship is detained, the correspondence is forwarded by the captoi

with the least possible delay.

The provisions of the ;
'. ig paragraph do not apply, in case of violation o;

blockade, to correspondence v. iied for or proceeding from a blockaded port.

Aktki.f 2

The inviolability of postal correspondence does not exempt a neutral mail shi;

from the laws and customs of maritime war as to neutral merchant ships in general

The ship, however, may not be searched except when absolutely necessary, and ther

only with as much consideration and expedition as possible.

Jill S il il'h Kllli Hl~, Vl)l. 1, 1>. '.'.4. .IiiIl-, p. J.,

k
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Chaptkr U.~ The Excmplion from Cul^turc nf ccrtuiit Vessels

Aktkij. j

Vessels used exclusively for fishing along the coast or small boats employed in
local trade are exempt from capture, as well as their appliances, rigging, tackle,
and cargo.

They cease to be exempt as soon as they take any part whatever in hostilities.

The contracting Powers agree not to take advantage of the harmless character
of the said vessels in order to use them for military purposes while preserving their
peaceful appearance.

AKTICLli 4

Vessels charged with religious, scientific, or philanthropic missions are likewise
exempt from capture.

Chapter \\\.~-Rcgulations regardin« the Cn-u's oj Enemy Mcnhuiii Ships
captured liy (I UeUigerent

.\ktui.e 5

When an enemy merchant ship is captured by a belligerent, such of its crew as
are nationals of a neutral State are not made prisoners of war.

The same rule applies in the case of the captain and officers likewise nationals
of a neutral State, if they promise formally in writing not to serve on an enemy
ship while the war lasts.

Aktuik 6

The captain, officers, and members of the crew, when nationals of the enemy
State, are not made prisoners of war, on condition that they make a formal promise
in writing, not to undertake, while hostilities last, any service connected with the
operations of the war.

Aktum- 7

The names of the persons retaining their liberty under the conditions laid down
in Article 5, paragraph 2, and in Article 6, are notified by the belligerent captor
to the other belligerent. The latter is forbidden Knowingly to employ tht ^aid persons.

Article 8

The provisions of the three preceding articles do not apply to ships taking part
in the hostilities.

CiiAPiKK W. -Final Provisions

Art KM-: 9
The provisions of the present Convention do not apply except between contracting

Powers, and then only if all the belligerents are parties to the Convention.

, i
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ArTICLK 10

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a prods-verbal signed

the representatives of the Powers taking part therein and by the Netherland Minis
for Foreign Affairs.

Subsequent deposits of ratifications shall be made by means of a written notifi:

tion, addressed to the Netherland Government and accompanied by the instrumi
of ratification.

A duly certified copy of the prods-verbal relative to the first deposit of ratificatio

of the notihcations mentioned in the preceding paragraph, as well as of the insti

ments of ratification, shall be at once sent by the Netherland Government, throu
the diplomatic channel, to the Powers invited to the Second Peace Conference, as »
as to the other Powers which have adhered to the Convention. In the cases c(

templated in the preceding paragraph, the said Government shall inform them
the same time of the date on which it received the notification.

.Article ii

Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the Nether'a

Government, forwarding to it the act of adhesion, which shall be deposited in t

archives of the said Government.
This Government shall at once transmit to all the other Powers a duly certifi

copy of the notification as well as of the act of adhesion, mentioning the date
which it received the notification.

Article 12

The present Convention shall come into force in the case of the Powers whi
were a party to the first deposit of ratifications, sixty days after the procts-rcr'^al

that deposit, and, in the case of the Powers which ratify subsequently or which adhei
sixty days after the notification of their ratification has been received by the Netherlai
Government.

.\kii(I.e 13

In the event of one of he contracting Powers wishing to denounce the prese
Convention, the denunciation shall be notified in writing to the Netherland Governmer
which shall at once communicate a duly certified copy of the notification to all tl

other Powers informing them of the date on which it was received.
The denunciation shall only have effect in regard to the notifying Power, and 01

year after the notification has reached the Netherland Government.

AkriciK 14

A register kept by the Netherland Ministry for Foreign Affairs shall give the da
of the deposit of ratifications made in virtue of Article 10, paragraphs 3 and 4.;
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well as the date on which the notifications of adhesion (Article 11, paragraph 2) or
of denunciation (Article 13, paragraph i) have been received.

Each contracting Power is entitled to have access to this register and to be supplied
with duly certified extracts from it.

In faith of which the plenipoteni vies have appended their signatures to the present
Convention.

Done at The Hague. October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall b" sent, through the diplomatic channel, to the Powers invited to the
Second Peace Conference.

Here follow signatures.;

||g,«^1

ii'

Extract from the General Report of the Fourth Commission^

(Reporter, Mr. Henri Ffomageot)

VIII

PROTECTION OE POSTAL CORRESPONDENCE AT SEA
The two provisions which follow 2 relate to a question which did not figure in the pro

gramnn' of the Conference or in the questionnaire of the Fourth Commission. They arose
frnm a proposition which was presented by the delegation of Germany," as a sort of annex
to its project concerning contraband, and referred to the special subcommittee which
w,(i charged with this question.* The following project is far from being unimportant

;

It- adoption would be of considerable ad\ .mtage to commerce.
Ill tin- present state of international law the transportation of postal correspondence

M sea IS not effectively guaranteed in time of war. A distinction is indeed made according
to wliither the correspondence is official or private, whether or not the senders and aildres-
^ees hrlong to the enemy's service, whether or not the vessel is a regular mail carrier,
and according to the place of departure and destination. The result is none the less
that mail-bags carried by sea in time of war do in fact ordinarily undergo seizure, opening,
nfliiig, confiscation, if need be, and at any rate delay or even loss.

The Institute of International Law as early as 1896 passed resolutions ' proposing
certain guaranties in this respect. The ilraft regulations that folUw are intended to
satisfy all the indisputable needs of commerce, by proclaiming the inviolability of corro-
jpundciice.

lli<- German delegation, in presenting its project, explained' that as so many
privati- commercial interests at the present d?y depenil upon regular mail service, it is

For the action ol the Iir.iliuiK Comnuttfe with.Id J et documents, vol. i, p. 26(1 ; sue anU\ p. '

rfspti! t., Convention XI. see ank. p. jji.

i

',' • P 741 ,
annex 2. ' ll)n|., .aiiiex i.

("Lirth session of subcomraittee, September 14, 1907, anJ iHth session, September .'4, 11)07,
/.' hiliitns of the Institute of Inli-rniiti,'n,il L^iio (New York, 191(1), p. iji.
^lev. h o( Mr. Kricgc, July 24, 1907 {.Ititi el documents, vol. iii, p. Si',i).
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indispensable to remove this service from the disturbances of naval warfare. I

advanta^jes to Ix' Kained by belligerents from the control of the postal ser\-ice is i.in

all proportion to the harm done to inoffensive commerce. Telegraphy and radiotflc^;r,i|il

offer belligerents more rapid and surer methods of communication than the mail

Although the question was set forth in connexion with contraband of war, and allh ii:

dispatches are, by analogy, often considered articles of contraband, it is profier tn i,.,

that the ([uestion is, on the wliole, quite independent, since it arises, whatever ni.i\

the flag of the vessel tarrying mail, whether neutral or enemy. However, thisdistiiic tii

between neutral and enemy nationality had to ht- \mt in the text, by reason of the .i|i|ir

hension of certain Powers in the matter of mail curried under an enemy flag.

As was pointed out by the German delegation, the best guaranty to the postal m rvi

would assuredly have been to exempt regular mail-carrying vessels from the rJKlit

search and from the ordinary treatment of merchant ships in time of war. That liiil i^

appear to be possible, because of the conditions of common law, under which these s.m

vessels were in all other resjiects. But it was thought advisable to state expressly tli,.

in case the search of a mail-carrying ship is necessiiry, it should be done with all i)0"il)

dispatch.

The project was unanimously adopted by the subcommittee, except for the rt-^i rv,

tion of the delegation of Russia concerning paragraph z, Article i.

It

IX

CREWS OF ENEMY MERCHANT SHIPS CAPTURED BY A BELLIGERENT

In present international practice, the men, the officers, and the captain com|)(i-.in

the crew of a captured enemy merchant ship are treated as prisoners of war. Ilii rii;h

of capture is, in a manner, applied to the crew as well as to the ship itself, often wi'Ihi!;

endeavouring to distinguish between neutral subjects and enemy subjects.

To justify this mode of action, it is argued that it is to the interest of the c:iptunn

belligerent to weaken the power of the enemy by depriving him of effective forces intdikv

more or less, to sers'e on war-ships.

However equitable it may be, this practice has given rise to difficulties on -wni
occasions. It has been criticized because of the hardship caused by treating as pri-.iiir

of war private pvTsons who take no part in hostilities, the majority of whom niv pi"

people, whose arduous business is their only way of earning a living, and who dcM rw ,.

much consideration as individual foreigners in armies and in enemy territory.

This matter did not figure in the Russian programme for the Conference. It w.i- I.11

l)efore the Fourth Commission in a British proposition," which contemplated only urutn

sailors
; afterwards in a Belgian proposition,^ which extended the benefit of freed>'i:i -v.i

to enemy sailors.

As there was no discussion of the question before tiie Commission, and as the Hnti-i

delegation declared itself ready to accept the Belgian amendment, the quc-ti ;: w.i

referred to the ccjmmittee of examination.

/'os(. p ;ti si, p. 74J

i'f^
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The commitfce admitted unanimously in principle the desirability of m(Klifying the
treatment of the crews of captured, inoffensive enemy ships, which are taking no part
in the war, on condition that by so doing the legitimate interests of the capturing b<l-

ligerent are not prejmliced by such crews increasing the effective force of the enemy.
The provisions which follow were prepared from this point of view. The princii)le

is laid down that the crews of captured enemy ships are not made prisoners of war, but
that, in certain cases, their liberty sliould depend upon certain ( onditions, in order that
the capturing belligerent may be assured that his rights will Ix- resp<'cted so far as is

compatible with humanity.

This project obtained a unanimous vote ' in Commission.

Artulic I

When an enemy merch.int ship is captured by a belligerent, such of its crew
as are subjects or citizens of a neutral I'ower are not made prisoners of war.

The same rule applies in the case of the captain and officers likewise subjects
ur citizens of a neutral Power, if they promise formally in writing not to serve on
an enemy ship while the war lasts.

Article i contemplates neutrals who form part of the crew of a captured enemy vessel.

In principle they are not made prisoners.

.Vevertheless the article makes a distinction b<>tween the men of the crew and the
ciptain and officers.

In the first place, it was proposed - to recpiire both officers and men to bind tl-eni-

xlves not to embark on any enemy vessel, whether war-ship or merchant ship. But it

appeared that to exact a promise from sailors, the scojx? of which they would hardly
understand and the execution of which it might at times be very difficult to control,
would impose a hardship frequently impossible to enforce. Hence the distinction estah-
lishid by the text. The sailors are purely and simply free ; the captain and officers arc
sit free only if they promise formally and in writing not to serve on an enemy ship as
Iniig as the war lasts.*

This promise is in the form of a written agreement. There had been question of an
cath

;
but that formality appeare<l to offer serious difficulties, by reason of the differences

in the practice followed in different countries, am! it could not be established.

H»

ll

IHJ

r :i

Article 2

The captain, officers, and members of the crew, when enemy subjects or citizens,
an- not made prisoners of war, on condition that they makf>' a formal promise iii

writing, not to undertake, while hostilities last, anv service connected with the .leni-
t,,ins of w,;r.

" "^

.\rticle 2 treats of enemy subjects, wli.itever their capacity on hoard ; the men of the
u as well as the captain and otlicers are set free only upon their promise not to make
' of their liberty against the military int<Tests of the captor.
riir rngagement not to undertake anv service bearing upon w.ir operations as long

tlir war lasts was understood to include embarking on hoard a w.ir-ship as we!' as
1 -' rvi<e in the arsenals or in the arm\-, or any other military or naval ser\-ice.

!<-l,s It (i,.iumenls. vi.l. 111, p. cjk,, > Proposition of Uritish delegation, p,.^t. p. ;4j.
I '.mmittff of examination, tifth si'.>>Mon, .Au^'vist lA, IQ07, A(t,i cl d i^tiitunts, vuL iii, p. 45 ; post. '•' *l

3b
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Article 3

The names of the persons retaining their liberty under the conditions laid down
Article 5, paragraph 2, and in Article 2, are notified by the bf-IIigerent o.ipt .r

to the other belligerent
persons

The latter is forbidden knowingly to employ tin' ..n-t

The object of this provision is to a!L;ure the execution of the engagement inii>o

by the preceding articles, whether upon neutral officers, or upon all enemy sub|.,
The captor State must semi to the other belligerent a copy of the list of individuals tl

retaining their liberty, and the latter must not knowingly enroll them in its servi..

Article 4
The preceding provisions do not apply to ships taking part in the hostiliti.v

The only objeci of the regulations, as we explained at the beginning, is to pint,,t
the crews of ships peacefully pursuing a commercial enterprise. It seemed that Ix r,,iw
of the innocent character of their occupation these crews should not be made pri-oi;,r,
of war and treated as if they were taking part, even indirectly, in the hostilities. It i-

therefore natural that there should be no benefit in cases where the cause does not ,m>i
Whether a ship is jHiacefully engaged in a commercial enterprise or participatliic in

the hostilities is a question of fact, which it seemed to bo impossible to reduce to .1 ti\. I

rule.

'!
I

'1;jt

X
EXEMPTION FROM CAPTUKK OF COASTAL FISHING BOATS AND CV\<\\[\

OTHER VESSELS IN TIME OF WAR
According to a very ancient custom," coastal fishing vessels are considered exiinp;

from capture in time of war, and it may be added that at the present day this iir.ntiu
is universally approved.* Nevertheless it is, according to the country, more or les, l.-:;.illv

as>ured, and it i-ay appear advisable to establish the principle definitively in a ((Miv,n-
tional provision.

Moreover, although this question did not figure expressly in the Russian proKrai.inv
fur the Conference, it was inserted by our president, his Excellencv Mr. Martens, .uimnc
the questions submitted to the Fourth Commission » for consideration, in order to . iti>fv

tiie desires of various persons.

The reason for this exemption is, and always has been, one of humanity. The favoured
treatment is given, not to the fishing industry, but to the poor people who are ciiuiced
111 it. Its object is not to protect one maritime industry more than another, but in. nlv
to avoid doing poor people, who are esi^ecially deserving of interest, an injury ^^hlu.

would be of no benefit to the Ix-Uigerent. However, it is clear thac this favour -liouk

' Sc- more ,,,,rticularly the old ,loi uments contained in Par.lessus, Collection de I.;- ..;<-..":,
iinlineurcs an will' si-.de. vol. iv p ^ig

,1 'l"r.,!^,'"T'.'j'"'^'
^^

''V"""'
''/'';' '•(.''"f"'"''"". vol ii,. ,.,, uxx.uix) mentioned, m tin- .,...:!t> dec MO, of the supreme Court of the Tnited States m the c.,se of the fishing boats /'av»,/, //-'..».

..uALola (1 e.is.on o January 8, i^k., fmted State^ Supreme Court Reports, vol ,;; p -,--
,Wj (« ,/ doix^menH. vol. m, p. i m i, annexe I , Q»eMonnaite. question M : 'Are coastal hshinl.' hoat.,even when belon^-ing to citizens ol ,> belligerent State, liable to capture ?

'
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not become an obstacle to naval op<Tati()ns, and that it t lascs to U- justitifd if the fisherman
enRages in hostilities.

This immunity, thus umlcrstooil, was already tonttnipl.itcd liv the Bfl^ian general
proposition rclatinR to the rights of belligerents in respict to enemy private propeity.'

It was the subject of a more complete special proposition oti the part of the delegation
nf Portugal.' The delegation of Austria-Hungary added to it a proposition including
vcsels engaged in Ux al trade,' Finally, the delegation of It.ily propoM^d the istab-
li.hment of a similar principle for vesM-ls engaged m siientitic or humanitarian work.*

These propositions did not meet with any ohje. tion in Commission.* Their scoix>

was specified and tile committee of ox.imination was charge<l with the elaboration of

a text.

This project received a unanimous vote in Commission.

.Article i

Vessels used exclusively for ti>liint,' ^ilong the coast or small boats employed in
kxal trade are exempt from capture, a-, well as their appliances, rigging, tackle,
,ind cargo.

They cease to be exempt as soon .is tiny take any part whatever in hostilities.
I he contracting Powers .igree nn to t,ike adv.mtaue of the liarmhss character

"f the said vessels in order to use them for military purjjoses while preserving their
(KMceful appearance.

In the very beginning, so far as fishing is concerned, the immunity is recogni ' i|y

in respect to vessels used excltishcly for fishing along the coast.

It appeared to be impossible to specify a tonnage limit or a maximum crew, or a .cial

build. All these things vary according to the locality. But it was understood that all thiise

elements should Ix" taken into consideration, if the case arose, in determining the exdtisive
Kv contemplated by the text.^

Furthermore, it did not appear to Ix- possible to specify the methixl of projmlsio.. -

whether sail or mechanical propulsion— for a tishing boat is propelled by sail, by oars,
or by a small motor, according to the locality. In short, the essential thing is that there
shall be exemption whenever the fishing boat in question is, in fact, really the harmless
an.' ixMceful craft of a fisherman who is deserving of protection.

There was a desire shown in the Commission to fix the distance of the so-called coastal
*i--liory.' This likewise appeared to \x.- impossible b<cause of the many different kinds
ut coasts and fishing grounds, whi( h sometimes are beyond territorial waters, and at
v.irving distances.*

It will be noted likewise that the te.\t does not mention exclusively coastal fishery
m the waters of the enemy, brcausi- sndi fishery may be engaged in along the coasts of
a >t,ite other than the lx-llit;erent State ami beyond the protection of its territorial waters.

!"'». p 'ii;, .\rticlf 1.

\
['

<
\f ;4!, ,-44 ' /',,,/, ,,. ;4,,

Ktm.irk ol his h.xi illcncy (."ount Tornu-lli, twi-Ktli session of Commission, .\ii«iist ; Iijcj;

^
Minutes of Commission, eleventh session, .\iiKUst 2 : and twelfth session. .XiiRust 7' lyo?

^
Minutes of committee of ex.imin.ition, M\th session, .August 21 ; .in.I seventh session, ,\ugust 2j,

I

Krm.irk of Ins I^xiellency Mr Heern.iert, Aft, . ,t il,h iinnnli. vol, 111, y. .,11.
Kem.irks of t'.ipt.iin I\ens I'err.iz, sixth session of the committee, .\u,mist ;i, 1907.

;JU2
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The Portuguese (It'loRation, in its fxplanation^ tin- cniinciitly pnutical ami hiini.iii

l.irian spirit of whi« li thr romiiiittrf of examination iliil not fail to rt< oKniw- mi-ntion.
more particularlv thr fishery on the roasts of Morocco.

In conformity with the proposition of Austria -HiinKary. the text grants imniiiiiii^

under the same conditions, to small >)oats employed in local trade ; that is to si»y. I., .,1

and barks of small dimensions transportinK aKncultural priKJiKts an«l en^;a^,'ed in mim
ItnaJ tradi- for example, between the coast and the neijjhlxiimnK islamis or isl.t-

In all cases, the exemption apphes to the lioat itself, its lislunK and sailing eciuipiii, n
and its cargo.

The moment the lM)at engages, din-, tlv or mdir.clly, in hostilities and war opeMiimi
it naturally loses all right t« immunity. Ihat i> a question of (act.

It was at one time the iilea of the committee to <lehne further the intsition of fishm
Ixiats and boats engaged in small coastal trade with ri ;«ct to belligerent forie>. imr
particularly as regards the right of |K>lice or the right of requisition.'

It apjH-ared to tx- preferable not to enter now into the s<ltlement of such (lueslidri-

The committee confined itself to mentioning in the fhirrl paragraph, in conformity «it

a proposition of the Japanese delegation,' that belligerents must not take advaiii..;
of the harmless character of the boats in question by using them for ruses of war

I' 'h

Article 2

Vessels charged with religious, schntilic, or philanthropic missions are Uk<w}-,
exempt from capture

The proN-ision of this article, due, as has Ix-en seen, to a proposition of the deleg.ilim

of Italy, IS in conformity with a custom, one .>f the most celebrated precedents of wU'ul

Is the expedition of /.,i /',>ii(«Sf.

Ther-' coukl hartlly be any objection to the sanction of this principle, and it v.i

unanimously adopted.*

It did nnt apjx ar to be necessary to mention in the text the conditions upon whi.i

the enjoynunt of thi> minuinity deivmls. It is clear that this favour is granted <>n\\

oil the condition n| ri'it engaging in war o[HTations. In order to avoid difficulti.- Ih.

'-t II, whose flag the \.ss<l in question flies should abstain from involving it in any « .r

MiMce. The favour which is granted gives the vessel a sort of neutralization, win.:

iiiti>t (iMiiitiue until the end of hostihties and which is incompatible with any <li.«iu

ni Its I liai.ii ter.°

Igu7 ; and aeventli
' Mmutts Hi (.oiunuttci- uf t-.x-iminatum, Mxtli >fSMoii. August

.\uRUst n , and annexes u., u and 12, p,nl, pp. 744, 74;.
• Minutes of committn-, .i^htli session, August ^4, lycj; ; and the lU-clarations made in t:

nami- ol tin- delegations of Austn.i-IIungarv and Sweden, and l)y tlieir li.xtelletKies Haron von M.udi
and Mr. H.immarskjold. and the remarks ol his Kxccllency Mr. Hagerup, thirtecnttl session i.l i on.
mi.ssion, Si'pteml)er iS, i;^u7.

.\nnex
1 (, /I. >(, p. 74; ;

minutes ol eommittee, eleventh se.s.-,ion, September 4 11)07.
* .1.1,-i ,1 dvcumcttli, vol. ill, pp. i.io.\ looK and .innex 14, pu>l. p. 74:
' Ibid.

»• Z'
• I /4.I.
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ANNKX I'
rH<)i'r)>,iil(>N (>i iMi; i,i:kman i>li.i.(;.\iii>n

Pmtcchon of Postal <''irrt-.(inntii-nce at '^i-a

Akiii Lt I

l'(»tal lorr. p.i|,|,.,i. .• -.hipp..! bv mm i, invi<)lahl.\ wti.ili v.r it, . h.ir.ict.r, 'iffirial or
priv.itc. anil whrtliir it it thi' i «rn -ipon.lm. c of nnitraK or of Ixllii^'iriiits,

In ra-*! of tln' Mi7.iirr lA the vi-^'l rarnini; this corri-iiximl'm >
, jirovi-iion shall W

mailc tr> forv^arl it hv thi- i|iiirki'tt roiit>> | it)lo

Artk ii: 2

Apart inmi tli-- invio|al)ilit\- o( po-t,,! , ..rr.spon.liii. .-. mail -t.am- rs an- subjert
I., thr ^an1(• principl.s a, other m.r. hant ~hip>. N.v.rthcit «s billiu-cr-'nts shall abstain,
in so far as |x)s,ibli', fri>m i\.nisini; th.- riyht of >i-.iri h with risfx ( t to thrm. ami the
v.inh ^hall !>. piirMicil with as mm h (omm'I. ration as jx.ssibli-

ANNI.X i'

UKAl 1 AOKlitMt.Nl LONCtKNIM. 1'0-,IAI. I <)KKI;-,I'ONI)1;nti.; ( >\ IHK HKiH SliAS

text su' 'to the (dnferencc

vlK i.i; I

Thr postiii o.rrcsp.ri'linic of ti.utrai, or Im iiiK< . -nts, whativtr its official or private
iharait.T may h.', foiiii'l on th, hit,'li -.-as on boar.l a mtitral ship, is inviolable. If th.;
-liip is (letain.MJ, the . .>rr>-.p<.nLn. r i, forwanli-il bv tli<- > aptor with the hast i)osMblr
May. Exnption i- nia.lf in th. ,-,• of violation (>f a bio. ka.|.\ if the I)I(m ka.l.a port
1' thr .U-stinatioii or thr -tartiiig-pmnt of tin- corrrsjxinilrncf.

I he )rovisiont of th.- pr.i.iJinL; p.iricraiiti ,ippiv iik.wJM- to piKtal <drr« >poiiil.ni .
Irio'l or. the Inch ~im^ on boanl an rnmu -hii).

.\Klli 1.1 J

Th.' inviolabilitv ot postal lorr.-pon.l.n. . ,io.> not r.vmpt a nmtral m.nl -hip fro;;i
th- l.iw- ami lu-t.im- of niaritini. war a- to nun liant ship- in Ki'n-ral. Th.- ship may
iMt, howfvir, W s.ar(h.Ml .x. . |it uh-ii ,ib-ohit<ly mc.s-ar\ , ami then onlv with as mutii
"!!-! I. ration anT '.\p.-.litioii ,i. p.is-il)lr.

'!
i

ANNEX .r'

rRorosnioN or riii hkitish dii-kgation •

Draft RiXtdatton^ (."lurrnin^ tin- Xmtral Mtmbi-rs of a IidiiK<'''>'l frcw

Whi-n a merchant -hip of the . nnin-, v. Inch i- sailing' <in a purely comni-Tcial mission.
:-

'

iiitiireT bv a Ix'llitr'Tint. the meinb.r- of it- crew who are subject- or citizens of a neutral
V"\\. r -hall not be made prisoners of war

1! -anie shall !•)< true with r.-ptcr to offi.-.TS who fulfil th.- -am.- conditions, if their
' n--.,^.-m.-nt was prior to th.- outbn-ak "t ho-tilities ami it thi-\' formally promise not to

rtiiv.ie to -ervi- on .m i-nemv v.-s-.-l unil- the war lasts.

-I (- i f( Ji'rum. »I^, vol 111 ]> II-!. iMMi- 44.
Ill vol iii, ]i, I 1-4, .inni >. 4;.

' Ibil
,
%()1 1. p. 274. annexe D.

* S-cc .innc . 5. po^t, p. 74J
i. J
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. i'

ANNEX 4>

PROPOSITION OF THE BELGIAN DELEGATION

Amendment to the British Proposition* relative to the Crews of Enemy Merchant Ships

captured by a Belligerent

When a merchant ship of the enemy which is sailing on a purely commercial missidi
IS captured by a belhgerent, the members of its crew are not made prisoners.

They are landed as soon as circumstances permit, and are set free upon their proniiM
not to serve against the capturing belligerent as long as hostilities last.

The Government of which they are citizens or subjects is required not to dcmiin^
of them and no' to accept from them any service contran- to their pledged word

i ' |!<

i*[

K

ANNEX ->-

PROPOSITION OF THE BRITISH DELEGATION

Amendment to its Proposition concerning the Neutral Members of a Belligerent Crt\. -

When a merchant ship of the enemy which is sailing on a purely commercial mi-Mnn
IS captured by a belhgerent, the captain and the members of its crew shall not be inid.'
pnson.i- of war, on condition that they promise under oath not to serve agiinst th,
capturing belligerent as long as hostilities last. Thus, the neutral member of the ruw
must promise not to serve on board an enemy vessel, whether merchant vessel or u.ir-
Nhip

;
an enemy member of the crew, on the other hand, must promise not to nnlrr

any service connected with the hostilities for the belligennt State of which he is a subj. ,

;

or citizen. A belhgerent State is forbidden knowingly to emplov an individual in vioLi-
tion of such a promise.

U:

U

ANNEX 6«

PROPOSITION OF THE BRITISH AND AUSTRO-HUNGARIAN DELEGATIONS

Draft Regulations concerning the Creus of Enemy Mcniiant Ships captured by a Belli-, r.i::

When an enemy merchant ship which is .sailing on a punlv commercial mi-isimi i-

capturel by a belligerent, the neutral members of it^ crew shall not !)<• made pris.m.r-
of war.

The same shall be true with respect to the captain and the ofli<er>, if they are suhj.-, ,-

or citi/ens of a neutral Power, provided thev lormallv promise in writing » not to =. n^
on an enemy vessel wiiile the war lasts.

Ihe cainaiii and the ofhiers ami the members of the <Tew who are enemy suhjn!-
or citizens shall not !«• made prisoners of w.ir on condition that they engage by loniiii
written promise nut t.. undertake any service connected wi'li the war ojxrations wliil.
hostilities last. A hellip nnt State is forbidden knowiiiglv to emplov an individual wlm
has been released uiidir the above-mentioned conditions.

' .ICes f/ Uo<.u„i,„ls, vol. lii, p. 1 1;4, annexe 46. ' Annex 3. !»ft,„.
.icl,'.s et dot umcnh. vol. 111, p. 11,-5, annexe 47.

' ll)i(i , annexe 48.
' llie «unls 'in writing ' were added to the draft on tlie proposal ul Mr Fusiiialo iniinm,- 1 \.l:

seventh stssion of the commitltt ol txamination).

I-

1
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ANNEX 7

»

PROPOSITION OF THE PORTUGUESE DELEGATION

Coastal Fishing Boats*

Article i

The citizens or subjects of a belligerent State shall be permitted to carry on the industry
of coastal fishing by means of apparatus or boats suitable for this purpose in the terri-

torial waters and in the usual fishing zone on the coasts of the country to which they
belong.

These boats may not, however, approach enemy war-ships or hinder in any manner
whatever their tactical manoeuvres or evolutions.

Article 2

Si.;its engageti in deep-sea fishing as well as those which may happen to be, except
uniler spi^cial circumstances caused by the sea and tl:e wind, outside of the zones mentioned
in the preceding article, shall Ix' considered enemy merchant ships in all respects.

Article 3

All h>hing boats which, taking advantage (if the immunities in Article i, shall have
entered into the service of a belligerent squadron and in that way shall have taken part
m hustihties, shall be considered war-ships.

Article 4

Wlien the outcome of an immediate military operation requires it, tisliing boats may
be detained by the enemy for a certain jHTiod of time.

al

ANNEX 8

a

PROPOSITION OF THE ALSTKO-HUNGARIAN DELEGATION

Coastal Fis/ii.ig Boats

A- is the case with coastal fishing boats, boats and barks engaged in the territori

waters of certain coimtries in the transjiortation of farm products or in small local busine
are exempt from capture.

Only in cases where military re.isons require may the said boats and barks bi'

requisitioned, in consideration of an indemnity, in conformity with the pro\-isions in

liiae respecting war on land.

Ke.VSONS

riiis proposition contemplates only boats and barks of small dinierisidiis intended
Im the transportation of farm products or of passeng<'rs along steep roasts or between
the ((list and islands lying in front of it, or in the archipelag(!es, or, finally, in the channels
ol llat I oasts.

W'itiiout, op the one hand, causini; any considerable damage to the commerce or
resources of the enemy State, an(l without, on the other hand, bringing any advantage
til the L'aptor which is worth considering, the capture of these vessels would in reality

' .Icles el documfnis, vol. lii, p. 1 1;,-, aime.te 41^.

' Acles el documents, vol. iii, p. 1 1, ,-, annexe 50.

bee .innex 9. injru.
i

'
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only cause injury to the sailors, the islanders, or the inhabitants of the coast all of \vl„
are in a very precarious state of fortune, reduced as they are to the bare product of th,

Jt would seem, therefore, to be required in the interest of humanity to prohibit tl

capture of the boats and barks in question, except in case of military necessity Hieven m this last contingency capture should be allowed only in consideration of
indemnity.

Except for these humanitarian sentiments, cn^^ture of the said vessels would cK.ir
seem to be illogical, if this measure is considered from the standpoint of the princ.pl.
governing war on land. ' '

For, if the coast should be occupied by land forces, the boats and barks in (iiuMin,
being pnvate property, necessarily are exempt from capture, and may at iTi(i>t I

requisitioned. ^

Also it is impossible to tind a logical reason which might be invoked to justify n i\
lorccs that have occupied territorial waters to proceed to capture or even to destrov t'
>dul vessels, without dermng any advantage therefrom.

ANNEX !)'

PROPOSITION OF TH' PORTUGUESE DELEGATION
Amendment 'o its Proposition cnncernini^ Coastal Fishing Boats ^

N'essels actually engaged in coastal fishing operations within the usual zone or ,tVM",%
in small coastal business are e.xempt from capture.

This exemption ceas<'s to apply whenever there is reason to suspect any parti(i-Mt..>i
III hostilities, such as refusal to obey the injunctions of a belligerent forbidding temp..r,.nl>
uieir approaching a certain zone, transportation of contraband, espionage the fi. t n
heing armed or of having on board apparatus or signals which are not in 'use am
nshermen.

ANNEX 10^

PROPOSITION OF Tin; HKITISH DELEGATION
Amendment to the Ausiro-Hiinganan Proposition* concerning the Treatment to be ,j., riV,;

Coastal Pishing Barks

A belligerent is forbidden to make use (if fishing harks belonging to Ms own sulMr,--
or citizens for the transportation of munitions of war, or to collect or transmit iiit.-ii'i'-
tion as to the movements of the enem\-, or to arm them for atta king the enem\-A belligerent is likewise forbidden to employ tnem\- coastal fishing boats win. h i.

may have requisitioned, for the purposes enumenited in the foregoing paragraph.

ANNEX IP
PROPOSITION OF THE NORWEGIAN DEI.EG.VITON

Amendment to the Austro-Hungarian Proposition*

In case military ieu,>.ons require, the said boats and burks may fx' renui-ir'.^.
in consideration of an indemnity .quivalent to the entire value of the boat or tlv '.rk
increased by lo pei cent. This indemnity shall, so far as possible Ix' paid in >

'-*

'

If not. It shall be e%ndemvd by a receipt. Hequisition shall not b»' claimed ex, ent - !.

the authorization of the commanding officer fif the naval force pre-^ent

' Acta It documents, vol. iii, p. ii;S, annext 51.
" Acles et dncumenti, vol. iii, p. 1 1;<), annexe \2.
' Actes el J.hUfntnIs, vol. 111, p. i i;y, annexe '53.

' Annex ;. suf^u
' Annex 8, supi .

'\k

l-l ;
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ANNEX 12'

I.RAFT PROVISION RKLATIVF. TO FISHIX(, BOAIS. F.LABORATIM) BV MR. FROMAGF.OT

Fi.-hing fx,ats m^^f-vd excluMv.-ly in r..astal ti.hinij or in small loral business are exempt
rnm capture, as vv.ll as their p-ar, appliances, and apparatus

This exemption ceases to K- applicable to them the moment thrv take part in anv
•A,iv m hostilities. '

It militar>- reasons require, the said b.'at, mav h>- orriere.i awav bv the billieerent
r may U- temporanly detaine.l or requiMtioned m consideration ..f' .m'ln.lemnitv

K":it'. thus requisitiom-'l may in no ,•,(,.• b.- u-.-l in battle.

.\NNEX 13-
PROPOSITION OF I HI. JAPANESE DELEGATION

.lmcnJ»u->tt t- the Draft Pr.niiivn-, u;ucrmni; Immtimtia Jor Cnasta: Ii^^ln>!g Dark^.^
eIaborat<\i by Mr. I-romagcot

.\'l[ ,15 a l.j c paragraph ;

Beluj, .ents are forbi.lden to make u-- .,1 rishint; barks tor military purposes
un.ler the disguise of their peaci.-tul ..h.iraLter.

'

.\NNEX 14 <

PROPOSITION OF THE I1A1.,.\N r)ELE<,AITON

I'essels ms^aged in Scientific, Relisiou^. and I'liUanflin^pic Missi'

En-my ships ensaw-d in scientific. r.-iiinon>. ,in.l philanthropic misMons - ,11 not b."

Th.- state to which the vess^-l N-lnn-s mu=t notilv the opposing State to this effect
Ar.;;,i Utter shall tumish a safe . ,,ndu. t indicating; the conditions of e.xemption and'
-;...: t.tK»- the necessary steps to a-su,,- n, b.ini,' dulv respected

.l..vi tt Joium<>i(j, vol. Ill, p. 1 1,-9, .i>i«f 1; .-4

Ar.r.i.x i;. s!,/>»j.
Iliul

, p. iiSo. annexe _;5.
.^..'. > t/ Ju-i(ine(i;, v,)l. Ill, p. I iHo. annexe \rj.
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CONVENTION (XII) RELATIVIi TO THE CREATION OE A!

INTERNATIONAL PRIZE COURT*

{/or the luadmi; sec the ('(imcntion for the pacific settlement of international dispute

Animated by the desire to settle in an equitable manner the differences wt
sometimes arise in the course of a naval war in connexion with the decisions of natic

prize courts
;

Consic^^ring that, if these courts are to continue to exercise their function;
the manner determined by national legislation, it is desirable that in certain cases

appeal should be provided, under conditions conciliating, as far as possible, the pu
and private interests involved in matters of prize

;

Whereas, moreover, the institution of an international court, whose jurisdici

and procedure would be carefully defined, has seemed to be the best method
attaining this object

;

Convinced, finally, that in this manner the hardships consequent on naval i

would be mitigated
; that, in particular, good relations will be more easily maintai:

between belligerents and neutrals and peace better assured
;

Desirous of concluding a Convention to this effect, have appointed the follow

as their plenipotentiai'ies :

^Here follow the names of plenipotentiaries.

Who, after depositing vheir full powers, found in good and due form, have agr
upon the following provisions :

l' ,M ! !

I'akt I. (;i;nei<al 1'kovisions

Akticlk I

The validity of the capture of a merchant ship or its cargo is decided before a pr

court in accordance with the present Convention when neutral or enemy prope
is involved.

Akiki.e z

Jurisdiction in matters of prize is exercised in the first instance by the prize ecu

of the belligerent captor.

The judgements of these courts are pronounced in public or are officially notif

to parties concerned who are neutrals or enemies.

A,U-. i7 </oi ii)«ih;>, vol. i, p. 6()S. ' Ante, p, .•!);

iH'y
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Article 3

The judgements of national prize courts may be brought before the International

Prize Court :

1. When the judgement of the national prize courts affects the property of a
neutral Power or individual

;

2. When the judgement affects enemy property and relates to :

ID I Cargo on board a neutral ship
;

'!•' An enemy ship captured in the territorial waters of a neutral Power, when
that Power has not made the capture the subject of a diplomatic claim

;

u I A claim based upon the allegation that the seizure has been effected in viola-

tion, either of the provisions of a convention in force between the belligerent Powers,
or of an enactment issued by the belligerent captor.

The appeal against the judgement of the national court can be based on the
ground that the judgement was wrong either in fact or in law.

AkIKI.K 4

An appeal may be brought :

1. By a neutral Power, if the judgement of the national tribunals injuriously
affects its property or the property of its nationals (Article 3, No. i). or if the
capture of an enemy vessel is alleged to have taken place in the territorial waters
0! that Power (Article 3, No. 2 b}

;

2. By a neutral individual, if the judgement of the national court injuriously
affects his property (Article 3, No. d, subject, however, to the reservation that the
Power to which he belongs may forbid him to bring the case before the Court, or may
itself undertake the proceedings in his place

;

3. By an individual subject or citizen of an enemy Power, if the judgement of the
national court injuriously affects his property in the cases referred to in Article 3,
No. 2, except that mentioned in paragraph '.

.Akik 1.1-; 5

An appeal may also be brought on the same conditions as in the preceding article,
by persons belonging either to neutral States or to the enemy, deriving their rights
:rom and entitled to represent an individual qualified to appeal, and who have taken
part in the proceedings before the national court. Persons so entitled may appeal
separately to the extent of their interest.

The same rule applies in the case of persons belonging either to neutral States
or to the nemy who derive their rights from and are entitled to represent a neutral
Power whose property was the subject of the decision.

.Ak 1 ii IJ-.

\Vhen, in accordance with the above Article 3, the International Court has juris-
diction, the national courts cannot deal with a case in more than two instances,
Tr,e municipal law of the belligerent captor shall decide whether the case may be

*

r.

ii:.



748 CONVENTION XII OF 1907

brought before the International Court after judgement has been given in first inst

or only after an appeal.

If the national courts fail to give final judgement writhin two years from the

of capture, the case may be carried direct to the International Court.

Article 7

If a question of law to be decided is covered by a treaty in force between
belligerent captor and a Power which is itself or whose subject or citizen is a p
to the proceedings, the Court is governed by the provisions of the said treaty.

In the absei; e of such provisions, the Court shall apply ine rules of internati

law. If no generally recognized rule exists, the Court shall give judgement in accord;
with the general principles of justice and equity.

The above provisions apply equally to questions relating to the order and it

of proof.

If, in accordance with Article 3, No. 2 c, the ground of appeal is the violatio:

an enactment issued by the belligerent captor, the Court will enforce the enactme
The Court may disregard failure to comply with the procedure laid down in

enactments of the belligerent captor, when it is of opinion that the consequence
complying therewith are unjust and inequitable.

Akticlk 8

'

If the Court pConounces the capture of the vessel or cargo to be valid, it si

be disposed of in accordance with the laws of the belligerent captor.

If it pronounces the capture to be null, the Court shall order restitution 01

vessel or cargo, and shall fix, if there is occasion, the amount of the damages,
the vessel or cargo have been sold or destroyed, the Court shall determine the comperi
tion to be given to the owner on this account.

If the national court pronounces the capture to be null, the Court can only

asked to decide as to the damages.

.Aktici.k 9

The contracting Powers undertake to submit in good faith to the decisions

the International Prize Court and to carry them out with the least possible delay.

•k

I'AiM II. Consthition 01 TiiK Intkknationai, I'kizi: Corni

.\iMici.i: 10

The International Prize Court is composed of judges and deputy judges w

will be appointed by the contracting Powers, and must all be jurists of known pi

ficiency in questions of international maritime law, and of the highest moral reputatic

The appointment of these judges and deputy judges shall be made within '.

months after the ratification of the present Convention.

' Sec Articli- - of tlic .\(i(!itional Protocol, p.^sl, p. Soiy.
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AKTICLE II

The judges and deputy judges are appointed for a period of six years, reckoned
from the date on which the notification of their appointment is received by the
Administrative Council established by the Convention for the pacific settlement of
international disputes of July 29, 1899. Their appointments can be renewed.

Should one of the judges or deputy judges die or resign, th^ same procedure is

iollowed for filling the vacancy as was followed foi appointing him. In this case,
the appointment is made for a fresh period of six years.

Akikli-: 12

The judges of the International Prize Court are all equal in rank and have precedence
according to the date on which the notification of their appointment was received
Article II, paragraph i), and if they sit by rota (Article 15, paragraph 2), according
to the date on which they entered upon their duties. When the date is the same the
senior in age takes precedence.

The deputy judges when acting are assimilated to the judges. They rank, however,
alter them.

AKiici.i: I

;

The judges enjoy diplomatic privileges and immunities in the performance of
their duties and when outside their own country.

Before taking their seat, the judges must swear, or make a solemn promise
before the Administrative Council, to discharge their duties impartially and con-
scientiously.

Articli: 14

The Court is composed of fifteen judges ; nine judges constitute a quorum.
A judge who is absent or prevented from sitting is replaced by the deputy judge.

Aktici.!-: 15

The judges appointed by the following contracting Powers : Germany, the United
S-ates of America, Austria-Hungary, France, Great Britain, Italy, Japan, and Russia.
are always summoned to sit.

The judges and deputy judges appointed by the other contracting Powers sit by
rota as shown in the table annexed • to the present Convention ; their duties may be
performed successively by the same person. The same judge may be appointed by
several of the said Powers.

Akikie lb

It a belligerent Power has. according to the rota, no judge sitting in the Court,
;t may ask that the judge appointed by it should take part in the settlement of all
cases arising from the war. Lots shall then be drawn as to which of the judge_
entitled to sit according to the rota shall withdraw. This ariangement does not
affect the judge appointed by the other belligerent.

' Scop...', p. -;n.

k
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Article ly

No judge can sit who has been a party, in any way whatever, to the sen

pronounced by the national coiirts, or has taken part in the case as counsel or adv

for one of the parties.

No judge or deputy judge can, during his tenure of office, appear as age

advocate t>efore the International Prize Court nor act for one of the parties ir

capacity whatever.

Article i8

The belligerent captor is entitled to appoint a naval officer of high rank

as assessor, but with no voice in the decision. A neutral Power, which is a

to the proceedings or whose subject or citizen is a party, has the same right of app

ment ; if as the result of this last provision more than one Power is conce

they must agree among themselves, if necessary by lot, on the officer to be appoi

.\rticle 19

The Court elects its president and vice-president by an absolute majority c

votes cast. After two ballots, the election is made by a bare majority, and. in

the votes are equal, by lot.

Article 20

The judges on the International Prize Court are entitled to travelling allowi

in accordance with the regulations in force in their own country, and in adc

receive, while the Court is sitting or while they are carrying out duties conf

upon them by the Court, a sum of 100 Netherland florins per diem.

These payments are included in the general expenses of the Court dealt wi

Article 47, and are paid through the International Bureau established by the Cor

tion of July 29, 1899.

The judges may not receive from their own Government or from that of any 1

Power ary remuneration in their capacity of members of the Court.

Article 2i

The seat of the International Prize Court is at The Hague and it cannot, e:

in the case of force majeure, be transferred elsewhere without the consent oi

belligerents.

Article 22

The Administrative Council fulfils, with regard to the International Prize C

the same functions as to the Permanent Court of Arbitration, but only representa

of contracting Powers will be members of it.

Article 23

The International Bureau acts as registry to the International Prize Court

must place its offices and staff at the disposal of the Court. It has charge of the arct

and carries out the administrative work.

iMi
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The secretary general of the International Bureau acts as registrar.
The necessary secretaries to assist the registrar, translators and shorthand

writers are appointed and sworn in by the Court.

ArTK IK 24

The Court determines which language it will itself use and what languages
may be used before it.

In every case the official language of the national courts which have had cognizance
of the case may be used before the Court.

•Akiicik j5

Powers which are concerned in a case may appoint special agents to act as inter-
mediaries between themselves and the Court. They may also engage counsel or
advocates to defend their rights and interests.

Article 26

A private person concerned in a case will be represented before the Court by an
attorney, who must be either an advocate qualified to plead before a court of appeal
or a high court of one of the contracting States, or a lawyer practising before a similar
court, or lastly, a professor of law at one of the higher teaching centres of those
countries.

.\rticli-; z-}

For all notices to be served, in particular on the parties, witnesses, or experts, the
Court may apply direct to the Government of the State on whose territory the service
IS to be carried out. The same rule applies in the case of steps being taken to procure
evidence.

The requests for this pu pose are to be executed so far as the means at the disposal
of the Power applied to under its municipal law allow. They cannot be rejected
unless the Power in question considers them calculated to impair its covereign rights
or Its safety. If the request is complied with, the fees charged must only comprise
the expenses actually incurred.

The Court is equally entitled to ai;t through the Power on whose territory it sits.
Notices to be given 10 parties in the place where the Court sits may bj served

through the International Bureau.

.11'

Part III.— Procedikk i.\ the Internationai. I'kize Coikt

.Vrticle 28

'

An appeal to the International Prize Court is entered by means of a written declara-
tion made in the national court which has already dealt with the case or addressed to
the International Bureau

; in the latter case the appeal can be entered by telegram.
The period within which the appeal must be entered is fixed at 120 days, counting

"^ '^" day the decision is delivered or notified (Article 2, paragraph 2).

' See .ArtKle 5 ot the .\Jditional I'rotocol, pat, p. >i.j.

from the
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AHrULE 2f)*

If the notice of appeal is entered in the national court, this court, without ,

sidering the question whether the appeal was entered in due time, will tran
within seven days the record of the case to the International Bureau.

If the notice of appeal is sent to the International Bureau, the Bureau will inf

the national court directly, when possible by telegraph. The latter will tran
the record as provided in the preceding paragraph.

When the appeal is brought by a neutral individual the International Bui
at once informs by telegraph the individual's Government, in order tc enable i

enforce the rights it enjoys under Article 4, paragraph 2.

.Article jo

In the case provided for in Article 6, paragraph a, the notice of appeal car

addressed to the International Bureau only. It must be entered within thirty c

of the expiration of the period of two years.

Article 31

If the appellant does not enter his appeal within the period laid down in Arti

28 or 30, it shall be rejected without discussion.

Provided that he can show that he was prevented from so doing by force majc
and that the appeal was entered within sixty days after the circumstances wh
prevented him entering it before had ceased to operate, the Court can, after heai

the respondent, grant relief from the effect of the above provision.

Article j2

If the appeal is entered in time, a certified copy of the notice of appeal is forthw
officially transmittec" by the Court to the respondent.

• « Article 33
If, in addition to the parties who are before the Court, there are other par!

concerned who are entitled to appeal, or if, in the case referred to in Article

paragraph 3, the Government who has received notice of an appeal has not annoum
its decision, the Court will await before dealing w-th the case the expiration of

:

period laid down in Articles 28 or 30.

m

i-

:

.-\kticle 34
The procedure before the International Court includes two distinct parts : i

written pleadings and oral discussions.

The written pleadi.igs consist of the deposit and exchance of cases, counter-cas
and, if necessary, of replies, of which the order is fixed by the Court, as also tlu peric

' ^ce .Article o of llii,' Ailditional I'rutocul, p'it, p. Mo.

WU
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within which they must be delivered. The parties annex thereto all papers and
documents of which they intend to make use.

A certified copy of every document produced by one party must be communicated
to the other party through the medium of the Court.

.\nTi( II. .!5

After the close of the pleadings, a public sitting is held on a day fixed by the
Court.

At this sitting the parties state their view of the case both as to the law and as
to the facts.

The Court may, at any stage of the proceedings, suspend speeches of counsel,
either at the request of one of the parties, or on its own initiative, in order that
supplementary evidence may be obtained.

Akih 11: ]()

The International Tourt may order the supplementary evidence to be taken
either in the manner provided by Article 27, or before itself, or one or more of the
members of the Court, provided that this can be done without resort to compulsion
or the use of threats.

If steps are to be taken for the purpose of obtaining evidence by members of the
Court outside the territory where it is sitting, the consent of the foreign Government
must be obtained.

A]; III r.i: .;;

The parties are summoned to take part in all stages of the proceedings and receive
certiri' opic3 of the minutes.

Aim II M. ;,S

The discussions are under the control of the president or vice-president, or, in
case they are absent or cannot act. of the senior judge present.

The judge appointed by a belligerent party cannot preside.

feiH

AKIH.L1; j(;

The discussions take place in public, subject to the right of a Government who
IS a party to the case to demand that they be held in private.

Minutes are taken of these discussions and signed by the president and registrar,
and tliese minutes alone have an authentic character.

.\kiki.i-: 40

It a party does not appear, despite the fact that he has been duly cited, or if a party
:ails to comply with some step within the period fixed by the Court, the case proceeds
without that party, and the Court gives judgement in accordance with the material
at its disposal.

- 3 c

!^
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.
i'

AHTK LK 41

The Court officially notifies to the parties decrees or decisions made in

absence.

Artkii; 42

The Court determines without restraint the value to be given to ail the t

evidence, and oral statements.

.VUIK I.K 4,;

The Court considers its decision in private and the proceedings remain secre

All questions are decided by a majority of the judges present. If the nur
of judges is even and equally divided, !ho vote of the junior judg' the ordf

precedence laid down in Article 12, paragraph i, is not counted.

.\kiuik 44
The judgement of the Court must give the reasons on which it is based. It cont

the names of the judges taking part in it, and also of the assessors, if any ;

signed by the president and registrar.

Akticm 45

'

The sentence is pronounced in public sitting, the parties concerned being pre

or duly summoned to attend ; the sentence is officially communicated to the par

When this communication has been marfe, the Court transmits to the nati

prize court the record of the case, together \ n copies of the various decisions arr

at and of the minutes of the proceedings.

.\RTKI.K 4^;

Each party pays its own costs.

The party against whom the Court decides bears, in addition, the costs ui

trial, and also pays 1 per cent, of the value of the subject-matter of the casi

a contribution to the general expenses of the International Court. The amc un
these payments is fixed in the judgement of the Court.

If the appeal is brought by an individual, he will furnish the International Bui
with security to an amount fixed by the Court, for the purpose of guarante(
eventual fulfilment of the two obligations mentioned in the preceding parat;r;

The Court is entitled to postpone the opening of the proceedings until the secu

has been furnished.

Artici.k 47
The general expenses of the International Prize Court are borne by the contrac

Powers in proportion to their share in the composition of the Court as laid dowi
Article 15 and in the annexed table. The appointment of deputy judges does

involve any contribution.

The Administrative Council applies to the Powers for the funds requisite lor

working of the Court.

' Set Article ; cii tl;e Adclitional I'roluiol, />.>/, p, ^ h ..
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Ahticlk 4.S

When »he Court is not sitting, the duties c< rferred upon it by Article 3a. Article 34,
pwsgraphs 2 and 3, Article 35. paragraph i. and Article 46, paragraph 3, are dis-
charged by a delegation of three judges appointed by the Court. This delegation
decides by a majority of votes.

Ah IK 1 1. 41

1

The Court itself draws up its own rules of procedure, which must be communicated
to the contracting Powers.

It will meet to elaborate these rule« within a year of the ratification of the present
Convention.

.\uiu II-: 50

The Court may propose modifications in the provisions of the present Convention
concerning procedure. These proposals are communicated, through the medium of
the Netherland Government, to the contracting Powers, which will consider together
as to the measures to be taken.

I'AKI I\'. llNAL l'K()Vl>IOV~

AK1UI.K 51

The present Convention does not apply as of right except when the belligerent
Powers are all parties to the Convention.

It is further fully understood that an appeal to the International Prize Court can
only be brought by a contracting Power or the subject or citizen of a contracting
Power.

In the cases mentioned in Article 5, the appeal is only admitted when both the
owner and the person entitled to represent him are equally contracting Powers or
the subjects or citizens of contracting Powers.

.\Kriii 1: 5^

The present Convention shall be ratified and the ratifications shall be deposited
at Tlie Hague as soon as all the Powers mentioned in Article 15 and in the table
anne.xed are in a position to do so.

The deposit of the ratifications shall take place, in any case, on June 30, 1909,
It the Powers which are ready to ratify furnish nine judges and nine deputy judges
to the Court, qualifiei' to validly constitute a Court. If not. the deposit shall be
postponed until this condition is fulfilled.

\ minute of the deposit of ratifications shall be drawn up, of which a certified
copy Miall be forwarded, through the diplomatic channel, to each of the Powers
reierred to in the first paragraph.'

' bee .Article s ul the .VJditioiul I'rotocol, pj^!, p. md.
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Article 5.^

The Powers referred to in Article 15 and in the table annexed* are entitled to sign

the present Convention up to the deposit of the ratifications contemplated in paragraph

2 of the preceding article.

After this deposit, they can at any time adhere to it, purely and simply.- A Power

wishing to adhere, notifies its intention in writing to the Netherland Government,

transmitting to it at the same time the act of adhesion, which shall be deposited

in the archives of the said Government. The latter shall send, through the diplomatic

cl ^nnel, a certified copy of the notification and of the act of adhesion to all the Powers

referred to in the preceding paragraph, informing them of the date on which it has

received the notification.

.•^KIICI.E 54

The present Convention shall come into force six months from the deposit ot the

ratifications contemplated in Article 52, paragraphs i and 2.

The adhesions shall take effect sixty days after notification of such adhesion

has been received by the Netherland Government, and, at the earliest, on the

expiration of the period contemplated in the preceding paragraph.

The International Court shall, however, have jurisdiction to deal with prize cases

decided by the national courts at any time after the deposit of the ratifications or

of the receipt of the notification of the adhesions. In such cases, the period fixed

in Article 28, paragraph 2, shall only be reckoned from the date when the Convention

comes into force as regards Powers which have ratified or adhered.

Aktkii; 55

The present Convention shall remain in force for twelve years from the time

it comes into force, as determined by Article 54, paragraph t, even in the case ot

Powers which adhere subsequently.

It shall be renewed tacitly from six years to six years unless denounced.

Denunciation must be notified in writing, at least one year before the expiration

of each of the periods mentioned in the two preceding paragraphs, to the Netherland

Government, which will inform all the other contracting Powers.

Denunciation shall only take effect in regard to the Power which has notified it.

The Convention shall remain in force in the case of the other contracting Powers,

provided that their participation in the appointment of judges is sufficient to ,illow

of the composition of the Court with nine judges and nine deputy judges.

.-\kmci.i: 36

In case the present Convention is not in operation as regards all the Powers

referred to in Article 15 and the annexed table, the Administrative Council slnil

draw up a list on the lines of that article and table of the judges and deputy judtes

through whom the contracting Powers will share in the composition of the f '
^rt.

/v^r ]i » Sec .ArtRlr )f the Additiiin.il 1' „1,^.

31 ., 1
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The times allotted by the said tahle to judges who are summoned to sit in rota will
be redistributed between the differ-nt years o( the six-year period in such a way that,
as far as possible, the number of the judges of the Court in each year shall be the
same. If the number of deputy judges is greater than that of the judges, the number
of the latter can be completed by i\>o\y i-idges chosen by lot among those Powers
which do not nominate a judg .

The list drawn up in this > ay by the Adm wtrative Council shall be notified to
the contracting Powers. It s. .IJ ,,- revistd .en the number of these Powers is

mod-fied as the result of adhesi. - i ^r denunciations.

The change resulting from an adhesion i:. not made until the ist January after
the date on which the adhesion takes effect, unless the adhering Power is a belligerent
Power, in which case it can ask to be at once represented in the Court, the provision
of Article i6 being, moreover, applicable if necessary.

When the total number of judges is less than eleven, seven judges form a quorum.

AkTii i.i; 57
Two years before the expiration of each period referred to in paragraphs i and 2

of Article 55 each contracting Power can demand a modification of the provisions
of Article 15 and of the annexed table, relative to its participation in the operation of
the Court. The demand shall he addressed to the Administrative Council, which will
examine it and submit to all the Powers proposals as to the measures to be adopted.
The Powers shall inform the Administrative Council of their decision with the least
pospibie delay. The result shall be at once, and at least one year and thirty days
before the expiration of the said period of two years, communicated to the Power
which made the demand.

When necessary, the modifications adopted by the Powers shall come into force
from the ccnmencement of the fresh period.

In faith of which the plenipotentiaries have appended their signatures to the present
Convention.

Done at The Hague, October 18. 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies of
which shall be sent, through the diplomatic channel, to the Powers designated in
Article 15 and in the table annexed.

Here follow signatures.]

! '!Ji
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Annex to Article 15

Distribution of Judges and Deputy Judges by Countrii-i for ,ach Year of the I\ii< i

of Six Years

JIIK.ES DEPfTY jri)Gi:S JUDGES ' DEPITV JI'Dut-

First Year Second Year

Argentine
Colombia
Spain

Greece
Norway
Netherlands
Turkey

Paraguay
Bolivia

Spain

Roumania
Sweden
Belgium
Persia

J'hird Year

Brazil

China
Spain
Netherlands
Roumania
Sweden
Venezuela

Dominican Rep.
Turkey
Portugal

Switzerland

Greece
Denmark
Haiti

1 Belgium
2 Bulgaria

3 Chile

4 Denmark
5 Mexico
6 Persia

7 Portugal

Fifth Year

Netherlands
Montenegro
Nicaragua
Norway
Cuba
China
Spain

Argentine
Spain
Greece
Norway
Netherlands
Turkey
Uruguay

Panama
Spain

Roumania
Sweden
Belgium
Luxemburg
Costa Rica

Fourth Year

Brazil

China
Spain
Peru
Roumania
Sweden
Switzerland

Guatemala
Turkey
Portugal

Honduras
Greece
Denmark
Netherlands

Six/h Year

Belgium
Chile

Denmark
Mexico
Portugal
Serbia

Siam

Netherlands
Salvador
Norway
Ecuador
Spain
Bulgaria
China

Report to the Conference from the First Commission on the Draft Con-

vention relative to the Creation of an International Prize Court

'

(Kei'okti:r, Mr. I.ons Re.nai lt)

Altiicnich the qiic-tion of tlif otablishmtnt of an inttTiiational prize jurisiln li-

nut iH'cn nuntioned in tht; Russian iirograninic, lui obicrtion was raisi'il wlicii dun;

M cond i>lt.nary ineetint; tiu ir K.\iclltncies Baron Marsciiall von Bicberstein and Sir 1

' Tlii^ rtpurt w.i- ni.ul

till' Hurcui, tlmr U.\i

tc till liri-t Coniniihsion by ii idmnnttif tdiiipoMd, lir>t, ui tin

Ikiicn- .Ml—.r- liarbos.i and Merc% , hcinur.iry ^)rcsuli'nts . Iii^ I-

Mr lenn Uiiur(;ioi», prcsiikiit ; .\Ir. I.anirn.ist li, as.siiciati- presidi'iit ; their l-.xiclUiii k-> Mr..~i-

I'oiiij>ilj. KangalK'. and Kru't'c, prtsidi nts, and Mr. Maiir.i, M-ent.iry; tlicn, a.s li.iMii^ 1" •

II.lied by the secund subt«nimi.>.Miin in H-, meeiuiK (if July li, hi', KxieMency Sir ICdward 1 i

J'.ruainf, lu^ K.vcellentv liarun M,ir« hall \uii liieber^li in ((iiriii.iiiy'i, Mr. l.onis Hen, mil
re]i(>rter, thi :r lixcelU ni u^ Mr. th.Mte (liiited States!, ( ount TiirnieHi (It.dy), .Mr H.inenii' '

-Mar.jiiis de Several (I'.irtiiB.d)
, Mr l.i.ill (NitherlandM, .mil -Mi. H.uiini.ir-k|i.Id (Swi.!.

iiiHirt has been ^upplt nu nteil on sunie iinints to cover v.iriiHis observ.Uiuns ni.ide m the ''••:

(nieetin),' id ^i jtendjer n ,. .Ir.V' /; dinuni, ills, vol. i, ji. i^il
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rr\- announced thfir ir: ition to present propo>.-tl> roncerning the <stablishnu-nt of surli

in-dirtion. Hi- Kx ,lenrv Mr. Horao- Porter cordially Sf-on'le.l the initiative thiH
•.:-.. n, .\> the fir-t fjeleuate of Germanv remarkrrl. the proposal is intimately conncctei'
".-.rh the work of the l-ir-t <:onf'-reni e

: an'! ' a- it relates to the- pa<ihc settlement of
;:-;.utes. it falls within the rlas- ,,t \v.,rk a-i-n---! to th-- I-'ir-t Commission '. So the'

I nference deciclerl.

Ir; its tirst me. liriL' the Fir~t CommN-ion ha^i hef.ire it :

r, A profxi-al of th'- '.erman 'lelt-fati'.n on prizf ;uri-"ii. tion '

:, A propo-al of the En-li-h 'ieleL.Mti..ri for ,t -Iraft Convention nlativ, to a Fermanrnt
; tr-rnitional Court of App«al ^ Th- C.>mnii--ion .leride.! to .livi.le it,elt into two sub-

mni!-sj,,ns. of \\]iu h fh'' -<'-on'l -houM ..i;~rl. r th.- .|ue-:tion- relatint,' to maritime prizes.

:• js ,>t the work ol thi- -.• on.] -ul« .)ninii--i.)n ih.it the pre-,-nt reij..,rt l'iv.- an account.
In Its meeting' of fun.- J=;, th-- MiNomnii-i'in, -.-. inc that it had !.e|.,r.- n tv o projects

•;-.: !i, althoueh havinc' th.- -ame purp.j-.- wr. in-[.;r.-.l l,v verv .liff.-rer.- idea-, f.-lt that
• -'iM ;i,,t a.iept a- ,1 l,a-i- fi,r 'li-cu-i-.n either the- 'e-rman .,r th.- Briti-h pn.posaK
'.::..->'it .ippeannu at th. .iUt-t t... !..- _'ivin_' th. [.reff-r.n.'.- in on.- over th.- other. It

•L-r.tijr-- 'leci.l...l tha' ,, h-t of .pi.-stLT.- -h..i]i i i»- .Ira-.vn up, spe.ifyini.', a. . .)r.lini; t.i

•:..-,- pro:.-. t~, th-- .|u.-ti.in- t,, l„- -.-ttl-d, m -ir-l.-r to irive an opportunity for an exchange
: M^.^^ ther-.m. .\ ..nimitt.--- . ..mp.-. -1 .,t h:- H.\. .-l]..-n. v --ir K.iwanl I-rv an.l M.-^rs.
Kr-,- ir.l Kt-nault ua- .l:r.-. t--.! t.. j-r-p.ir- this h-t ..f .pi.-stion-;' whi. h gave ri~e to an
.::::x '!...:.! exchan-e ..f vi.-w- m the ni-.-tm^- h.-M Jul',- 4 an.l ir. The hiuhlv authoritative
r-rr-.ntatives of ti,.- ir-rnnn. En-li-h a:; 1 .\m. n- a.i -lei-'-atMn- a.ldres-e.l tlu- -'ihcom-
:.>-:!! :r. explaiKiti<.n of the pnn- ip.i! peant- .-f tl;.- pn.j.-rt,

; an.l other .lei. uat' - ma.l.
;-.-.- th.-ir p.-r-..n,.l vi.ws ,,n t!..- -ubi.-'t. Tli- -ub. ..rnmi-sion, on motion ... ;-

::\ '.[-:vv Mr. L.:on Pe.ur^^.v,- th.-n r. !.-rr.-.l the tw... propo-ition^ for .1 .leta I

V :::.:-. -.ti.'n t.. a ...mmitt.-.- . ..ni;...-.-.! ..t tl;.- ni. nib.-rs ..f th.- bureau, the three autlior-

.;-f ot .ju.--ti..n- and r.-i.r. it >t,ir.-- .1. -iL'n,it.-i bv the (jennan an.l Briti-
'-•" "- 't i~ '!:" !''' th rnn;:t!.-.- 'vhi. h ni.ik.-s th.- pr.-r-.-nt report was ron-titute.!.

b'l-re the c.mtnitt.-.- ! t-x,iii;ir..it;...n r.-.ill\' b.-_Mn it- w..rk, confer-nces ner.- h^ ,.1 b\'

- •' i.-l.-:.'atii.n- uhieh h.el t.ik'-'; the !nitLiti\.- with r.-u'ar.l to re^ulatins; tin- ibj.-.t.

'.. r :.lecati..ii- -....n rranji.-.! i.-s ;!..--.- -i.-untiati'in- and a- a result the committee ha.!

:
- .• a j-int pr..p..-!ti..n .-f th- hh-.^aion- ..f i,.-rmany. the United State-. Franc-, an.l

-- Br t tin f.)ra. . nv.-nr!..n r.-:,itr. - r.. tl.. . -t.ibh-hment of an International Pri/.e Court.'
.>

:
: 'p.--:n..n ua- -ii-. •:-.-.! m t;-..- n-.--.-tin,- ..f .\ut:u-t 12. 17 and J2. ,ind aft.-r passing

V .'. iir.-- an.t f-m- ,in>-n-l.- ! jr. -•.-ral r.-p..:t- it was ai!op'.-d bv ifi.- C..mmis-ion in

: rr.i .>i tiie pr. '|.-. t n-.u -uh-niitt.-d t.. v-n.

^•- n.iv.- of --..ur— iM 1 I.-,! h'-r-- .-t ..tt.-ir.ptnii: a treati-e on tlie the.>r\- .)r hi-tor\- of this

• .-ur main .ivl.-a'. -.iir \'.;;' b.- t.. - •inm.nt a- leariv a- «'.-
. ,m ..n th.- jir.jvisions

.. ' a-k '..,'1 t.. \-.it.- I' n.-\-. t'::.]'-- .ppiar- iii.ii-pen-.ibie t.. pr.-f.u .- this com-
:.' " '-wth a f.-w ;,'en.-ra! ' i-.p.'.'.t;- -:>.

; "
. \-t-r\- l..nc tini'- it ha- b.-. .: 1 hiiitt.-.i that 'ail pn/.. - ..uirht to be pa--ed on

.

-.
: an-! pr.'b.d.K- f-r .p:--- ,1- '. . .. tun.- .ompl.tint- Uav.- b.-.-n ma.ie of the way

='i--h ]ud,-.-ni.-nt- ate _!',.:.. I- :- .- !-\- t.. un!er-fand \\hv tin- is -o.

I' ^t. p. ,- ' PcU, p. s, ,1.

.jiakiii.

I I'

'fi

m
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i '•

ii !

I ^H

Mli'^il

The intervention of an ailjudication, even tiiat of the captor, consti 11 tiic , ,1-.

an I iieniy sliip a sujx^riority of naval warfare over land warfare wli. div m ts ..| t

military authority are followeil by no jtiilKial inve; ligation but produie tlinr ill,. 1

tlunwelves. Tlie riylit of capture niaintaineil with n ^'ard to eneniv privat'- propmx
sea requires, in order that it> effect be rtnal, a conlirniation by judicial authi)ru\. ,1

there seems to be here a loncosion on the part of the belligerent which has perhap- :

been inspired by the single consideration of self-interest. Hut the situation 1- ,[!;

different when the seizure is of a neutral vessel. The captor then relies upon a iv.il

.1 pretended violation of neutralit\-. .V <iuestioii of fact nr of law has to be settlr.l

concerns the subjects of count lies with which the belligeri'iit continues in peaceful rcLitini,

it has its origin in acts connintted on the high -ea- where no St.ite can invoke a g< im
right of legisl.ilion and jurisdh lion. How shall tlii> .|urstion be settled ? An ailjudi. ,iti

seems in this case to be a necis>ity rather than a 1 <iiiri~-.ioii, as in the prei cdiiii,' ( .i-r.

whom -hall the jurisdiction belong ? .\s a matter ol tact it is assumed by the captor. 1-

a long time there was h.irdly any distinction made lietween neutrals ;iiid eneiiiio ; a!i • .1-

iif >ei/ure were incident-, of war which could be controlled only bv the authorities ui t

very St.-ite to which the ca|)tor bi>loiiL;ed. The neutr.il, it was -aid, is judged les-a-a in iiii

tli.m a- 111 enemy -iiice b\ hi- .ict- he h,i- lo-t the beiietits of neutralitv and caniiwi . 1,,;

the prote(Hon ot Ins (iovernnieiit. Not onl\- i- the neutral draggeil before the ccmrN
the captor, but he isalsoahno-t .ilw,i\s subjected to rule- of |)roof orof procedure dernt;,ii<.

o! the conunon law. Rationally, as .i \iolation of neutraht\- ought no more to be pir-ui!;.

than a erimr. the captor -lionid |)lay the role ol claimant in older In have the -1 i/ii

vahdatei! and conhscation (.>f tin- ship or cargo decreed as a con-ecpience. Mo-t nini, ;i

quite otherwi-e. -^the one wlio-e property has been -eizeii is the i laimant aiiil li.t^ t:

burden ot proving the illegality ni the capture.

Hiibiier seetns to have been the hrst to have critic i/ed -uch a practice, lb Hi\uk'

the ijrinciple of the freedom of the sea and the rule that one c.innot be judge in In- ..y

cause. To the .irgument that the neutral has no right, in the premises, to the Ini.:.

of neutrality, it was easy to answer that tile ver\- (piestion to be decided 1- tl.'

prejudge<l. The guaranties held out by the jurisdiction of the taptor are dumi.i^l/

by the circumstances that agreement does not alwavs prevail amcjiii; n.ition- .1; tj

rule- applicable in naval warfare, that this juri-clic lion will iiaturallv applv tli. r;:

decreed b\- its own sovereign, and that the-e rule- will not alw.iv- be in hanii"i:\ «;:

international law.'

It ha- doulitle-- been c l.umed that prize < curt- re, illy ha\e an international cli.in.ti

and eminent ni,iL;i-trat.- h,i\e ni.ide on this -ubject declarations that have been ::...

reas-unni: from a tliccin tic.il -tandpojnt. Tlii-y ha\>' asserted their indepeiic!- nvc

arbitr.ir>- onlers aucl ' tlicir riclit to ignore instruction- lontrarN' to the l.iw of natini'.-jr

to con-ult only that unucrsal hiw to whit h all civii;Zfd princes and >tates recoL:m/. '.h.

they are subject and to which none of them can pretend to be su|)enor '.^ .\s a in,ittrr>

fact the instruction- and ordei- d ,i (;overnment are inesumed by the icmrt-- wh;.!:

constitutes to conform to the law of naticjii-. and wc find no c a-e where a pri/e c i.i:it i:j

rc-fu-ed to apply an order of It- (lovtrnnient on the grcumd that it was contrar\- tdtl;,!.;-

of n.ition-.

m,

' llulmer. Ih l.i ij-.-i J:, iaimuni luutr ,, sul. ii, p. Ji ( llio ll.imir, i-yi).
' -ir James .\I.nk;nto-h.

w^A
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InJeC'i], it ontr i,'iw_-> t.) th'- bottom ot tliiim^ one tiii'l^ tli.it tin- prize court-i are really

nati'inal court- [)a-.^ini,' jucluerrients on international question-: tl niu-t apply the laws

•A !h' ir rountr\- without inquiring' whether tlie-e law-, are m harinon\- with internati(jnal

law -r not. That floes not mean tint a >'.iti- 1 ,in r.t.nilat.- ii~ international relations bv

it.- •'Wn law- or rei;ulation> a- it < hoo-e-
;

it i- f -pon-ihle to .,ihfr M.ite- lor every violation

-i ;;;• prim i{)le> ni international l.iw wh'-tleT -ui li \iol,ition In- the re-ult of a defective

>--i-i!;i"n or juri-pru'ien' e. )T 'it arbitrar\ .V t- on tii«' p.irt ol th. Gov, rnnient or its

t,I

v.nl surpri-mu' th.it in th--,e cir. uni-t.ui- < - th-- (leri-1,,11, ,^1 pri/.- . oiirt- have (jften

-.• to well-foiuvie.l , ompl.iint- til, it ih' ". appli'-'l arbitrary rulr- or that tiiev were

-h> - inc orri-et. .\ m.ui-tr.tt'- 1- -tiil .1 man. lie ^har-- the ti-ehn-;-, tin- pn'jU'iic:e=,

p.i--i<in- ot the Country to wlii' h !.'• I..li.n_'-, .ui'i tin- i- partu ularlv true when his

:ai.'i'i m u.ir i..in i.n'- aiw.u the r.oui-ite ri--traint when ba'ani ir

le -. ,iie til,- ,e t- :! oth, ,-r- .i,'t.-:rliiu' th-- int,T,'-t- ol their r,juntr\- amid me-t

ind p>nlou- ,:ir' uni-taiv •-. a,',iii;-t ,e t:, m th, utlur ot mi-nhant- whom on,- i-

fo ...n^idt-r .1- h.iviiK' tn--l t-, t.ik,- .lilwinta.-,- ,! th,- war to .-peculate ami enrich

I- i

'il I

m
.\- -.:.., in-iivi-lu.il- ha\-,- tr-'qiu-ntlv^ . ..mpl.iii,,--! t.i ttn-ir <j,)V,-rnni,-iit ol ,el\-,T-,- judu

rue , |,urt^ wleii tiiiir I io\ ,rnni,r.t w,i- -tronj it woul :--p,)U-,.- tii,ir

'.;- br-fore th,-<iov,-r:ini,-nt --i th.- pn/-- triiiunal-. ItiplijiiKiti'- ,:laim- ha\-,- re-u!t,-d,

'-u.i. h h.is-,- Ix-eti ad]u-te 1 dire, ti'.' an-! oth,-r- fiave uu'en ri-,- to di^piit,-^ -,-ttIed

- b\- .irbitr.it:

tl .!. "rr,-ct ti ^t.ite oi a!!air.-

ad\"o<:ate,i a pl.tn that i^ verv -impi,

-tile, tl.

in ajip'-.ir.iii, e. If the nationalitv of the

it- I'in-h't! >t th,- '.ipt. natur.ilh' c'ompt-tent ; but if its

ir.e;t,-r i- admitte,!. tl;,- juri-di' tion ol the ca[)tured >hould ilecid,- the ,:a.^e.

In the hr-t pla,-e, the jurisiiiction of-t'-m had r-i-ar,-,-lv an\- ' 1: jt -uc

;trai \M>u Id ,,it. r no m,,r,- :,'';.irarit,-,-- o

Be-:

f impartiality than the jurisdiction of tl

1,1,--, th,- r..ition.i.!f. if ,.f the ves-,-1s-,-i mmht l,e in ilisp \\ ho would

i:..-tit!ite "t Int,-rn.ai.in.ii 1., i '-.V 1 1 . 1 s - 1
1

1

the 'juestiiin tor a l,,n.: time. In l^J5,

It lie- H.i_":'-. it app,jint,-l a committee t,) -tvidy a project tor the

t It wa- not until I^.^7 that it a,lopte,l it^;.;iti-in •! an int,.rii.iti,'n.ii r.n/,- tr;i>un.ii : hu

.li i>-;;uLition- ,ji: i::.ir;tin

i.iil loun w.i? th.it til-

'. b\ the l,-ui-lati,in •'! ,

t-mnniiu' ,-t
,->., -r'c w.tr '.

r mantmie pii/.<--, K
:t >t.it,- -hail u-,li v.,

^:..it,- three neutral >t.!i

i/.i -, >,j far a^- juri-,!i, tion i- ,-oncerned, the

r_ i;;i/at;< n oi puze tribimal? 01 lir^t in-tance remains

:. .-t.it,-' th.- e--enti.il pro\i.-!-'n i>.-inu' a- lollow-:

, '•el:U'r,-r,l p.irtv t--tabli-h,-- an intern, itioiia! ,j 'urt of

.
•''. th--e trdjunals 1- c,jn-titut,:d a- follow-: The

'te-iiJent anl ,in,- ot the nieml>er- It -li

-.r.-d 'Aith the p-r-'jett whi-.h u

v,-rtheles; tlioucht .riit.- v,-:-.t

e t'juched on th,- matt, r ii.t'.

.•: 'i-iVemment-. I.)ne ,-1 t!;.

cbjectlons tliat muht be A l\-,i

•t which ^hall ch,

ui-mit to you, that pr

on,- ot th,- tiirt-. A\wi

ma\' appiar tinii,!.

— 'm,- b\' man\ ,,til it- authors who in rc'ent

111. irk, -d th.it tlu-ir [)ro],< t m,-t with no favour

-t .luthoritati'.i-, alt, r Imniiil; point,,-,! out tlie

•1, , 'nclu'ie,! :
' However iiie.il it may seem at

Hi
d,i!

!3i

I
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J l'5

first sight, the international prize tribunal apptars to us to he somethinfr that raiin.t
realized. In any case Great Britain is not ready to at;rte to its creation. EnRlish ,iuil
do not discuss if ; ttiey do not even mention it.'

'

Govcrnniciits. therefore, have in this matter realized what writers have not il.url
hope (or, and it is proper to render JiomaKe to the initiative taken l)y Germany and (,i

Britain, They have resolutely renounced ancient errors and have pro])Osed the in^tit i;i

ol an international prize tribunal. To be sure, they would not ort;anize it in th«> -.am. «
their i.lea^^ ditier on several important |)oints ; and .it the outset an aRr-'Went s. ,n
ipiite difti. ult, we may >ay almost impossible, to some of us. Nevertheless, tii.iuk.
genuine f.;(.od-wi II and to a k.'cn desire for an accord, a sin^h' project has r.>ult.,l t,

these divergent proposals. It would he a vain task to seek tht- origin of ea( h of th, ,
j

ol this project in one or other of the original propositions, lliose i.ropositioii- ],.

totallv disappeared, to be welded into a single work win. h alone is now to be ( (,n~i i, ,

and which is a great honour for tlios.' who first negoti.itrd for an agreement. M.,\ v.,

allo'ved to remark on the benehcent influence of this environment ? How nianv \. i-

.liph.matic negotiations w.,uld have U'en necessary to arrive at an agreement 111^;,
difhcult a subject when starting from petitions so ojiposed I The Conference ha- . h.-,,
years into weeks, thanks to the intimacy which it begets among men and amonir i-l. ,,-

Well, and to the sentiment of ]ustic<. tli.it it tends to make predominant over p.iti: n
interests.

ihe project whiili we submit to your approval is lertainlv imperfect in spit, ,.•
,

l^rolonged ef-orts. Nevertheless, we leel that it constitutes a considerable progn>~ n; i

Idea of ju^tice m international rel.itions and that it does honour to a Peace Conl.r.i:
A superliciaJ view may cause one to say that organizing a prize jurisdiction i> u> iki

solely with regard to war. Let us say emphaticallv that it is also distinc tK a u rk
peace, introducing law into a subject hitherto left to arbitrariness and violence, li ;i

are <lisputes in wlii, h the traditional reserve> respecting vital interests and natioiud !..:in

especially arise, it is when there are disputes on the correctness of decisions of pri/c in: uwl
which e.xamine into the validity of captures eflecte.l bv officer-, of the navy aii.l n '. •:

!ei,Mlit\ of tlu- enactments m virtue ol win, h thr prize- have been taken. We ar.' . .,n\ \\>

that, it unfortunately a naval war takes ;>lace, not onlv will the private interests th,i: I,,-,'

hithert.i been left without effective protection lind as.-istance in the n.'w jurisdicti.^^ ;

that the verv e.\i i.nce of this jurisdiction will have a restraining infhience on C.owrnin. r,

and court> by rendering them more ( areful to respect the principles of internati.M, :! ;,.

and equity. \Vt also think that many of the diplomatic dithculties of a natun- s„iii. t:r...

to bring about conthct, as has been th,- case in the past, will W thus swept awav ar.i ;i..

peace will ha\e a greater chance to prevail between belligceiits and neutrals! lM;,.ih
we think that it i> not a matter of in.iifl.T.'nce, for the orderly development of intern, i!;Tu
relations, to have created this iir-t permanent judicial org.inism, which, in a liiiiit, 1 i;:

singularly import.mt tield, provides for the needs of the comnninitv of States. Inui ; :1.:

coniiiumity bring it> con>cien. e more and more to think of its duti.'^ ,is well us of 11- :.:,::

international relations will gain the s,.curit\ needful for them.

,.
'
•',;''"•''' '''f"' 7' '";'"'"« '/'/•' -/...s </..,; r»„:, ^ <,«c/,„.,., ,„«/,m^,„„H,, lA Cll.,il.- I >„; .- -

"i'L, .L ,' ''^Ti
•^'"«l'ly<M,-,im-,l(.rrm.in author. ..Itrr Ii.ivmik mci.tiomxl tlie w,.rk..| tl,- I

•;;.•

/ul ^.ruht.t, H,^t,,l.„„t;,H tur „U,hb,ir, /..ttnuhf I'.rvi^. I )„. ,nt.,pu,ti-,u,l, .-lUMi.l,, s, . :U

I^f^^fi



THK INTEKNATIONAI. PRIZE CdlKr 763

I.t t us now cxaminf the projci t itself.

The titlf ' International I'rize ("ourt ' ha- Ucn finally arrcpttij to replace that <if

' Hiih International Prize fourt." whirh was fo\inil in the German proposal, and that ot

' Pt-rmanent International 1 ourt ot Apjx-al ' whirh appt-ared in thi- Briti>h proposal.

The title which We ask you to ailoi)t i- ol it-eh \rr\' simple, it well -how~ the character ol

the new institutif>n ami does awav with thf cihjcction^r that the two other names micht

:io\-.,ke.

Th'- project is ili\idcd into four part- :

I, 'ieniral pro\i-i ..-
:

II. ('onstitution of tlir IntrrnatiMti il Pr:/- 1 ourt
;

III. Pro<-,-c|uri- in thf Int>rnation.il Pri/' 1 "urt
;

I\". linal pro\i-i,,n-.

P.\RT I

'-i;Ni.i<.\i. ri..' i\ i^!' 'N-

•:rTa

.•> pur[i<jse of thi- p.irt i- to d'terniii'.i- tlie • .\tent ol the j\in-'ii' tioii of tie Inti rii.itioiial

; an'i its jjower.-.

h'- S'lieral pnn<iple ia that every 1 a-.- !; pn/r -hall 1'.- de( idrd tiv .i prize louit. win tin r

il lit enemy property is involv.-i!, . uhi r -i.'.p it . .iru". T he (.jii\enti'in applie- oiilv

1". iiiternational intere-t i- inv.'hed. To ;.•. -ure. m ino-t eountrie- the prize tribunal-

jni\" with matters concernin.e eneniie- (t neutral- ; it ma\'. howevt-r, happen that 111

;r. ' 'juntnes such an act on the part ot a -uLje' t a- trading with an enemv i- broui-dit

• J prize tnbunal, whil-t in others it unuM 1,'e .je.ilt uith in the iriminal c(jurt-. Tins

r= little from the point of view -a hi' h w- here take. The relations b( tweeii a belli-

and It- nationals are entire! v !of p.ii ! the pre-ent Con\ention, and thi- i- implicitly

;e ! bv the following text.

[.\k1!' I.K I

The validiiv of the <ap"ur. ot ,1 ip.er. ii,tnt--hip nr it- • art;o 1- d'

prue (ourt in a'Crdaii'e \\\'\. ti.e pre-.-nt < 'iiixeiit'.on when n. u'v

:» rt\ i- in\oh\d.

.1,,1 l.,-ter-

r ell' ni\'

I:

:.,:- -i-nietinie= lien asked. \U.e!i..r u>- iiii^i.t niji 1. iv- .,iil\ .,n inti-rnati'.nal pri/c'

. ".;or:, and an afhrmatue oj.ini.e thr-rei.ii wa- e.\pres-ed e\en in otir ('Mninii--ir.i:.

; ."li'T- of this projeit. h"\'.e\er. iuixe tlioiii-ht that in thi- wa\' inatt'T- wiiuM lie

!; -.•-i without an\' apprei iaM> rlvantace. T'iie internation.il juri-di' tion miuht
;.::e.! down with atlair- of littl- ;iep..rtance which could be -ettleij more simply- aiid

'.'
:;i a national jun-dicti^n We tlitrefc^re did not touch 'm n.ttional [iri/e r(,urts,

.
'<::: i.dntinue a- in the pa-t to funct;'>n ai 1 ordiny to their onj.mizati"n and proeedure.

:.>.' p.tion d'X-- not disturb the wat.'U- . .iuntrie- in their u-i.L;e

":.•• national prize tnbunal- rern.u:; competent, we i an onh -.i\ that lhe\ dei ide

:'.' iKsiincc. for it nia\' be tni' that tfu-v also decide on aj'pt.il and that the

" .': /na! Court intervenes oniv .ifterwarl-. This is wh\' the e\pre--i"!i 'court uf

uld not be applie.i f the latter E\ery country then cntiiiue- to ori,'anize its

. :: iar\- and htanngs a- it choo-e- ; 1: 1- when tht . ha\e re.ehed a hnal deci-ion

international appeal may be tak-i:. \\>- -hall -ee farther on lArtu le b; that

[n
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precautions have been taken to prevent tins latitude left to the belligerent captor
i

leading to intenninable delays.

The legislation of every country which in the exercise of its sovereignty pre^crllM ~

organization of its own prize jurisdiction is likewise competent to decide whelh,

,

judgements there rendered are to be executed or not. It can therefore leave the .1. l„„
judgement to receive itse.xecution in spiteof the appeal, or, on the contrary, it ma\ ,.,

the appeal m.ide to the International Court to act in bar thereof.
The only rule imposed by the Convention with resi)ect to the national courts n i

their judgements must be pronounced In public or notified to parties concerned wh,,
neutrals or enemies. Ihis is indispensable in order that the parties may re.viv,
notice an.l in onler that th.' pen..,! within which they may appear before the' Iiiten. ,i,.

Court may begin to run against them.

.\kikli: j

jiirixli, tion in matters of pri/e i> .xerciscd in the first instance bv the nii/. , ,„
ot tlif iHlligercnt captor. '

1 lie judgements of thesi' courts are pronounced in public or are otruialiv ii-ii
to parties concerned who are neutrals or emiiiio.

In what cases ma\' the judgements of the national courts be brought Ix'fore th, b,
national Court ?

.\ fundamental distinction is necessary.

1. When the judgement of the national court affects the property of a nnitr.,1 l',„
or m.lividuai there ^s always a right of appeal. Clearly it i. for neutrals especially tl, ,t

estal)lishment of an international juris.iiction can be consider.d necessary.
Here the neutral Power is concerned to the same extent as the owner who sees 1„, ri

infringed by the judgement of a prize court. The case where a neutral State nu-hi ,C-
to i)roceed in virtue of its right of s.ivereignty is dealt with farther on (Article 4, Mvim,,

2. When the judgement of the national court affects enemy prvbcrtv then> i> ,.v,\\

a()l>eal in three special ca>es.

The tirst case is that of enemy cargo on board a neutral ship. It concerns for iii~! ,1

tiie respect to be shown for the principle ' the neutral flag covers enemy's goo.U '

n, t

Declaration ol I'aris, and it is not only the enemy whose goo,ls are on the iicuii.i >!

who has an interest in this regard but also the neutral himself.
I he secon.l case is where an enemy ship has been captured in neutral territorial u d,

1 he nght which i> 111 this case first ignored is the right of the neutral Power •

if that I'nu
has made the cai)ture the subject of a .liplomatic claim, this claim must' be all. >u.l
follow Its normal course. The .piestion will be settled directly between the neutr ,1 -,

.

and the belligerent State to which the captor Wongs. Hut it is possible that ti,r , . utr
l.overnment may not .are to intervene dij-lomatically. It can leave the national tnLiin
to decKle and it not satisfied with the judgement it may aj.pear before the IntenKaion
Court as j.rovided in Article 4. section i ; this is not a case in which the enemy .n,!!v„l,i
Is permitted to prosecute an appeal before the International Court.

>

liuidly, an appeal tj the International Court is allowed when the enemv

;i I.

alleges that th,- capture has Ix-en effected in violati<,n of a provision of a Conw
lorce Ixtween the Ix-lligerent Powers. The International Court is therefore thu

' Cf. Article 4, section i.

\\v\v.
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up)n to ensure respect for an internatiDtial inK;if;emenl, and tliis is quite natural. It is

proposed to fjo a little further. Suppose the lH'llif.;erent captnr h id issued certain le^al

.nactments, and that the individual alleges that the tribiuial has niisron,trued these very

tn.ictments in deciding; against him. In this ease there would be a sp,i i.d injury (or which

hf niikht ask redresslrom the International Court. It results from this restrii ted enumera-
tifin that an ap])eal could take ])lai e on the basis of a jiidn i.ii deri-iicm alfec tiiif,' enemy
projxrty only if it cnuUl Ix- alleged tli.it there had lieen violated eitliir a 1 onventional rule

in fiifce between the two belligerents or an 1 n.ictiaent issued b\- the belligerent captor.

Tile allegation of a violation of a rule of customary law or of a general iiruicipj.- nf the l.iw

iif nations would not suffice. The interests df tiK niies are net safegii.irdecl to the -anie

,lti;ree as the interests of neutrals.

Ill the cases in wlii( h the a]>i>eal i^ allowed, it niav be ba-ed (Jil (.k t ni law. Has or has

nnt a sliip been captured in the territorial waters of a neutral State ? What is it-^ nation-

ihtv.' lias it attenipte<l to violate a block.ide ? ,uid su lurtli indelinitclv.

.\kii( 1.1. ;

I'he judgements of n.itioii.il pn/r cuurts 111. ly l>r brought licl.jvc the Inlcrii.itioii.il

rri/i I'oiirt

(I) When tlir iudgciiicnt nf ihr n.itii>ii,il pn/c ( "uris atlct ts tln' prepritvof .1 nriitr.il

r.iUrr or induidii.il :

ij) When the jiKlgmiiiit ,ilt.i. t> iin in\ |iriipcrt\' .iiid rri.iic^ ti^:

(i() Cargo on board a neutr.il --hip
;

ih) An enemy ship captured in ilir i.rritcjrial water> nt .i luutr.il I'owrr, \\\h\\

lii.it Power has Mill nude the c.iptiirc the subject of ,1 ilijjliini.itic claim
;

(i) A (laim b.ised upon tiie alleg.itlnn tli.lt thi' seizure has been etfei ted ill

Mnl.itinn, either of the priivi^iriiis ot ,1 Mnuintion in force between tin- belligerent
rewer>, or of an eiiactnii-nt i^^ued b\- the belligerent captor.

rile apiH-al against the judLiem nt of the national court can be b.ised on the grniuul
tli.it the judgement was wrong 1 ither in f.ict or in law.

Ill cases where an api)eal is adnii~-ilile. b\- whom niav it be brought ?

1. It may be l>rought by a neiitr.il I'nwer under ,1 \'ariety of circuin>tances. N'.itiir.illy

thi> I'l.wcr can act when it allegi it the judgement ol the nation, il tribuiials iiijunousl\-

alln t-. Its property ; it is then like ,1 neutral inili\idu,il whose propert\- lia> been injuriously

.itU'.tnl. But Ix'sides, a neutral I'uwer m.iy act to defend the interests ol its national- or

it> e\Mi -overeign interests. It is well to lay stress on this. Oni' of the points of ditfereme
'iHtwcen the German and Kritish i)ropo-als was precisely whether M.ites alone or indiv iduals

al-M should have the right of appeal. I'or several reasons, e.-.pecialK- in onler to Intter

>.ilrmi.ird the interests of indi\iduai- who might >uffer through the negligence or undue
reserve on the part of a neutr.i! Cioveriinient, ami also in order to relieve as mucli ,is ])i)~-ible

r.rtitral foreign ofhces from irksome l'llsilu^s, the appeal was opened to indniduals. But
wliili .illnwing this solution, we ha\f li.id to bear in mind that in certain cases ;i neutr.il

bov. iiiini nt might juilge it necessar\- eitlur itself to defend the interots of its nation. ils

': re the ("inirt or. on the other h.iiul. to forbid them acces.-, to t^i^ Court. The jniblic

'•ntui-i mu.-! outw--igh jirivate intercuts; .my difhculty that ni.iy arise on this scori'

I" '.V.' '11 a < lo'.-ernnieni and its nationals is a purcl\- domestic oiu' : it iloes not at all concern
i'sii rii.itional ( ourt.
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rher.' is aiiollirr i.im' in which ;i netitr.il I'nwer may intcrvviio to -i.if.Ku.ci
I

sovorciKnty. TIih h wlu'li it is ailt-Ki-il that tiic rapture of an fiieniy ship has lakm
|

in il> own territorial waters. In siu h cinunistances the neutral Tower riiay choo^' li. >
>

two pr(x>(lures. It niav selei t the diploniatii: ihannel and address itself direc tlv i-

(iovernnunt of the raptor in order to ohtain satisfaction : or it niav leave tUr own, i .ii

captured shi|), if tlie legislation of the captor jx'rniits, to take his complaint of llir i,r

larity o| the seizure In'fore the national tribunals, and then, if in spitiof his mi U>\\k
irrcKularitv is not admitted, it may take the matter to the International Court.

Hie st.iiement of the < ase> in wliidi .i neutr.d I'owt" nay appear l)ef<)re the Intern, ,ii

Court i> to l)e understood .is re->trictive,

.;. .\ iicntral individual niav in principle always ajipeal when the jud^eimiii ,ii

national tribunals iiijuriou>ly atleit> hi> property. It is to be borne in niiiid, Ik.u.

that, a- has b.en explained above, the Power to which he belongs has the ri^ht, nih,
torbid Inin acceb> to the Court, or itself to act there in his stead and plaie. I'rei aiiliM,,

L)ein t.ikeii to permit a neutral Power to make use of the option thus reserved to it
'

.;. Finally the right to .ippe.d ha> been recognized in behalf of an individual -ul

or t iti/en ot an enemy Power thouyli not in all cases, when the judgement of th,- n iti,

court> concern^ enemy property.* The case of a vessel captured in neutral w.i'., r

e.\( epted
,

in which case the Power wliosi' neutrality lia> thii> U'en violated aloiu li.i^

right to .ippeal to the Interii.itional Court.

The c.i>. s where an appeal i^ admissible and the persons quahtied to bring it li,,\r

been indicated. When an ajjpeal has actually Ix'en brought, the International Coiiii .il

i> competent to pass on tiic ciiiestion whether this appeal is or is not to be receiv.,|.

does not seem necessar. ; say thi- expressly; the principle iK'ing that a trihiiii,,

naturally the judge ol its own competence, as is recognized in the Hague t onveiiii i

July Jo, iS9(,, for the pacific settlement of international disputes (Article 4M. ii

.Vrticle ji), paragraph I, our project provides that the nation;d court in which a ii.ai..

.ippe.il has been entered 1-, to transmit the record of the case to the International llur

i^itlwut cunsi:i,-rin^ the tfiHs'ii'n u'hdlu-r the iipf>cul was cntircd in due time, it i> b. a

otherwise, as we are there dealing with a mere physical certihcation, that court iiiiJ:!

=0 and come to the conclusion that it is useless to transmit the record of a case d. iii ww
settled It cannot be c .111, hided from such a provision that the court might in otli. i ,1

have a power of decision wlmh should not belong to it. It should ulu-ays tiaiiMi;it

ivrnrd. since the JntiTiiationai Court is the sole judge of what is to be done with lli. ,

Mich Is the explanation given by the re[)orter to the First Commission' in ri-sj.ni-,-

a ie(!iiest lor explanation Irom his lixcellency Mr. .\sser. This explanation nut \M!h
objection and it does not ai)pear necessary to make any addition to the text.

.\Kr! 11 4
.\n .ippc.il m.i\ l>e brought :

II) Hy a neutr.d Power, il the judgement of the national tribunals ini'iii'':

altcets its i)roperty or the piopertv of its nationals (.\rticle 3, \o. i), or il tli. .: t

of an enemv \essel is .dieted to have taken place in the territorial w.itei- - it:
I'oWir !.\rticle J, \u. J b)

u') lU a neutral indivulM.iI. if tin- judgement of the n.itional court i!i):;;i ;

allei ts his property (.\rtiel,> ;, X,,. i), subject, however, to the reservation 'i ,• •

S'l- .\rtKle jy. ii.iriii,'raiili

' .Meeliiiu; ul MfiiteinbiT I>)

' Cf. .\rticle 3, sfttiuii -•

\Ml
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ihi' ».iiin' rule .ippliis in tlir case of |»rviii^ lirlciii>;iiii; iiiliir (•> nriittil ^'

or to tin rm iii\ wli.i ili rivr Iluir ri^lits !rom .iiid arc riititlcii to n |iri»riil ,i ip >

I'owi I wlio^f propcriv was tlii' >ul)ji<t of tlir dirision.

lllf llltloll.ll (iri/i- iollIt> ^llolllil iliililr 111 till- tir--t 111^1, line ;iinl Wr ll,l\i- il.~ii.

|( MVi tlniu to liuutioii .inoriliiiy to tin ir own riilo. I lii~ i^ wli.it lias linii cli.tii'

ilowii 111 Artn Ir .' NiN'rrtlirji—,. It w.i> inrisx.iry to riiomilf tin-- i>niii ipl. v.ul

inci ^-il\ o| ))ri \i nlini; .1 |iri/i- 1 a-t from la-tiiiK iinli limtt K Tin-- n -iilt ii,,-. Ini 11 olr!,i

li\ nil .iii~ ol twu distill! t riilis

I t a~i-, within tllf juri'dli tion ol the Iliti rnational Cniiit 1 a 11 not I ir dealt with 1\

national trilninaU in more than two in^tain i-^ It is lor tlu' liKi--latioii ,,i tin |h Ih.'

1 aptor to <li 1 idr, on tllf one hand, wllrtlur thrn -hall l>r ollr or two 1 list. 1 tins, ainl, . 1

otili r. Ill 1 a-( tlnrr Ill.iV Ih' two. win tin r ImiIIi iiiU^I Ih- lakill or win tli.r tin al')" il

l>r p, rinitti d hoiii thr jiidyriin nt 111 llir lir-t in-tain c. (•pinion- on tin- point 111 a \ 'ii

_•, riir liinitatioii to two in>tain I - \\a- not -nttnn lit to .ivoid tin- ri>k ot 1 ,|.. !.,.

to., liiiit; IC\'i n with onl\' oin tri.d the i .i-r niiL;lit rrin.iiii uinli i idrd (or ,111 indrliiui' t

So It u,i> propi.-til to nilr. «llhoiit;h 111 prim ipli- tin- iiiti rnation.il ajiiM^I pr. -iij.;

.1 litial ludi^i iiiriit a.i;am-t «liu h it 1- hr. Uf^li'. th.it tlir 1 a-.- 11 1,1 V Im' i arm d dir. . t !

Iiit.rn.itional Court it .1 tiii.il judm'tiiriit li.i> not hi'.ii midrird li\ till' naiioii.il 1 oiut- \M

two \iMr- Iroiii tin d.itc ol i .iptiin , This cm be done win tin r tlnri ha- hci n no pnL' 1

.it ,dl or wlntlii r.dti-r .1 jwdi^iiin lit 111 tin- lir-t 111-tain 1 tin- app'.il xairt li.is 1101 . .r|;.

.1 .I..1-1011 within tin pn-cnlit (1 pcrnHl.

I 111' p.riod ol two \r,ir- h.i- 111 III . ho>cii l>ii ,111-r It 1- in ir>-.ir\ to t.ikr into .i. ,
. m,'

\ivv .litli ri lit 1 ir. inii-.t.iiii I - in wlinh a jiri/r c.i-c iii,i\ hr liroiiL;ht In lorr .1 i.ii.;'

whn h llla\ Ir.id to dil,i\', NiV. rtlnir— , it 1- to In- In.pi.l that pri/r i mirt- will H-'

diliL'! in r ' .iiid tr\ to do ]u-tn « in thr -horti-t tiiin- iio--il>lc.

.\K1Ii 11. '1

Win n. in .niord.iini- with thr .iho\i' .\nn If .i. thf mtf rn.itioii.d Court h.i- r

diition, tin- n.ition.il 1 ourt- . .iiiiiot df.il with a ci-c in iiiori- than two in-'.ii

Thf inunifip.il l.iw of tin hi lli-:f rf nt 1 aptor sli.ill lUi idi- wlntlnr thf 1.1-1 n,.'

Iirouiiht hftorf thf Iritfni.itioii.iK ourt .iftcr jiid^fnunt h.i- biiii t,'i\ 1 11 in lir-l ;ii-!

or oiih' .dtiT an .ippf.il.

It tin- n.iti mal fourt< t.iil to t;ivf tiii.il jiidtifiiniit within two Vf.irs Iroiii ;:

ft . ijiiurf. thf I ,i-f nia\ tif f.irrifd dirift to tin- IiitirnatioiKil Cmirt.

W'h.it nilf of law >li.ill thf inw pri/f louit .ijiplv '

Till- 1- .1 c|Uf.-tMn of thf .uriMtfst nnportaiKf . tin- df In .n \ and ,L;r.i\ ity of whn h

l>f o\i rlo.ik. il. It h.i- oftfii fl.iiiiifd thf attflitiou ot tho-f who li.i\'f j.;i\-. 11 tin '

tin- f-tabh-hnif nt ol .111 mtfrn.itioii.il junsdii tion on thf -uhjf 1 1 wi- .irf i oii-nli rii.

If tin- l.iw of ni.iritinif w.irlan- wiri- foditifd, it woul.l In- f.i-\ to >.i\ li.

Intfrn.ilioii.ii Tri/.. ( ourt. hki thf ii.itional lourt-. should .ippl\ iiitf rnation.il :

w..uld l)f a fff-'ular fuiKtioii of tin: liitfrii.itioii.il Court to rfViM tiudii i-iop-ot tin- 1,
'

I .lurl-- wliifli li.id wTonKK" .ipplifd or iiitfrpritid iiitfriiatioii,,i l.iw. IntiTiiation '

.1111! n.ition.il courts would d.i idc in aicord.iiicf with tin -.nin- rulfS. wluili 11 w. 'ik

-uppoM d ou^Tit mftfly to hf innrjirftfil luorf authoritati\ily and ini])arti.ilK

toriinr fourls tli.in bv thf l.ittir. HiH tin- i- far front Iniiif: tin- 1 .i>f . Upon 111. iir

ut whn h -oiiif .ir. of L'n.it uii]iortaiii f
, thf law ot ni.iritinif w.irf.irf is -till um \

L4
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cli St.itc fiirnuihitc s it m .i< ( urilm' > with it^ own uli

.tf'irt- tn.iili' ,it fill- |>ri'^rnt CntifrriTK r f'. ilmiini-li tli(

ri'.iii/iiiK tli.it m.inv will roiitinin to cnnI H' ii' i- tl

.1- Itl.l llitt rrst- In .-IHtl- of till-

iini ( rt.iintiis, mir ( .innot h. Ip

It t;oi's wttliinit

nrr .in->s ,1 ^iTKIls (IiIIk ultv.
^.|\in(,' tli.it winn tin ri' .iri nilr^ c'vt.iMi l>\ tn .it\', wliitluT tiii-v

,n L'ln.T.iIt.r ,in- ,it I. ,,t M,ninion t.. tli.- -t.it.- . ..rn mi.-.l m tli. , ,i|,tun (tlir ( .-iptor M.it.
.ind the Stiiii til wliii h tl I —I I IT I .irL'ii -ii/i

to iiinfnriii tn tl ii^i' rill ^. Vrll 111 llir ,ll>^i I

l.l'I rii nunizcil ( u^tiini.iry nilr wlin h
(

wh.it will h;ip|>iii if ]in>iti\i l.iw, writ

'I -I fnrin.il tn.it

In flii'^trii t pritii if I

rit,'vj. til,. Int.rii.ition.il Cmirt will

\ , llnri ni.i\ U-

St. lies lint

Ullnll i||( l.itid

I - .IS .1 I. II It I \|iri-s|iin 111 till will I

tl n 1 1 I ii-tiiiii.ir\
,

IS -ill lit -

I III ~.,|

ikMl ri ,i>iiniiic iii.t .1 lip. .ir ilmilitliil Win rrVi-r thr positive
l.u h.is not .xpiv..,.,| Its, If ,.,,, h hilli:,., ,. „, 1,,,- .1 riclit tn iiuki hi. .ittii rii'iil., lions, .iii.l

itiuinotlM's^iiil fh.it tli.-v in imitr.irv t.. ., I.iw win h il.. . not r.Mst, In this ,-,,s,, how
(MiiMthi- illusion of ,111 I'n.iiil pn/r i ..urt h. r, \isi,| wh. n it li.is nn r. I\ .ipph. ,1 in .i ri(4iil,ir

riuiui. r th, I.IW ot It. . nntr\
,
win. h l.u, ,- ,„,t i nntr.irv n. ,iii\ prim iplr i.l iiit.riiiition, I

I,u riir loni his,o„ woiilil th, r- l..r.- h. th.it in .|, t.nilt ol .in int.rii.ilinn.il nili hrii.lv
-tihlislii il, mt. III. If .il .i,||ui|ii .iii.iM -ImH ippK till |,,w ..I th. , .ipn.r

Ofnilll- lt|s,,,,x ti.olt.Tth. 1. I.JIM tli.l, th, It 111 till. W.lVWr shol, 1,1 h.iv. ., I.Wwhn 1,

;. V. rv . h;iiiL:i .il.lc. i.tn ii vi rv „rl.itr,.rv ..ml , v. n i nnth. tmi;, . i rt.iin hi llii;irints ,is„,^: t,,

.n..v.--tlii-l.,titii.l, l.ttl.vpi-inv. l,,u l!,i-w..,iMl.. ., r. .,.i.nlorh,i-t,i,nu:ii..lili, .,11, ,1

""'" ''"T"! onlir tnnni.iM tin i|. Ii. n i„ „ .. .,,„| nn. . Tt.iinti, . whi,h ,.r, , ,iinpl,,:n. .1 -t
.!.

1
uhi. I. hniii, ,

ill.. lit till .hth' nil -ifu.itii.ii lu-l iiiiiiii. .1 out
Ihiu.vT ..ItTiiuturi r.tl. ,ti..ii. w. 1., h, \, th,,i w, ..iiJil L. pr.,i.,,s,. tn Voii ,, ...Intion

" !
'•' h. siir,- hut I ,il, iil.iti.l . ,,n-„|, ,

,i,]v ,,, „npr..v. th. pr,,i tn ,
,.l int,Tn.,t.i.n.,l l.iw!

Il !i -. n.r.illv r,. .1-111/1 .1 r.ilr ,ai-'- iI,- fniirt .lull ,,v. imkvnn nt in ,/u,-r,/,„„, ;, ,//,

'" '-''"/"" ""^'- ' '"^"i '.",./,, .
• I, 1- thus, i|l,,i „p,,n to ,r,,//,-//„ /.,;, ,„i,l to

' ^ '" '' '•'ii>5 "th.r prinnpl. - th.,,, ih,.., t,, win, 1, tin lution.il pri/,- curt wln.s,.
•'-'•"*

' 'i'l-.'l' ! 'i"ni w.i- ,. .nun .! : .(..rni, \V.- ,,n , onli,l,nt th.,t tin iu,l-,s
. .-

p.
l.N tin I'l.w.r. Willi., .-|,;,,1 t.. th. Inijl, inissn.i, thii- rntrilsf-il ti.thiiu ,,n,| th;,t

!! V 'ill
'

- '
'in with ni,.,|,T,,ti..., ,,,nl nrnnn .- I h, v will p,,int pr.i, ti, , u, th.- ,luv, t„.„

•

'•''" '*'"' ui-, tiiii^ it A !.,,, ..I ih, ir lUst .|,,i.i,.n. ni.-iv iinMi, tin ,.x, r. i.,. ,,f
" "^' ' *• '"' ''' '""'-' '"'"- ""' II. .m. mil imli:,'., niav 1, ,,,| tln^ni to ni.ik, ,, nmrr . nous
.^l ..:.., n^i-iou- luv, -tu.if „,, ,,„,1 tlni- pnv, M th,' ,u|,.plion ol nrul.ition- .ui.l ihr
''''"'"" --'""-^ ..,h.,r,t,., „il.!tr,;r\. I h, |ii,k, . ,,t tin- Int, rn,.ti,,..,,l Curl will

• .. ohiiL- ,1 r.. _'iv, tw,. ludgcm, lit- ,,.ntr.,rv to ,•.„ h i.tln r hy ..pplviiiK ,.uc, (..nvlv t,.
'"'•'••| •-- - -''•il •;-!trth.- ...nii- lon.liti.ins ,iiri,r.nt rnKulation- , -t.iMishnd" In-'''"'- '""^''-

"- '!'
til' -itu..ti,.n.n-at.,l hir tin li, w l'ri/,Ciiur w IgriMtlv

- -i!'.^ 't: wh . l,,ln^, x;.t,. ni tlniourts,.! ..iiintrics wli.n tin- l.iw. rhinfly
'^';''""" '

' n!il,ir\. Tln-i ii.urts ni.nli l,iw .-it thr s,,na. tini th.t tin v
'''•"'" "" i-

- -^
!i- "iistitut-,i;''^,,,/,');/i, win, h N'C.inu- .III 'uip-.n. lilt siMir.,' ,.f

— TiTi.ii -;:;;:, . v h.iv, 'inL, - who iuspir,
i" rli ,-t . ..ninl, m,-, Ilw,.w,ri'to

„. .vstr; — -n..!n r ,1 l,,w i. c.nipl.t,- h.-h.r,' h .viny jmlcs t,. .ipply it,
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than an association of jurisconsults ; it must be influenced by other considerations or e\

other prejudices, the reconcilement of which is not so easy as that of legal opmions. 1

us therefore agree that a court com}) ^ed of eminent judges shall be entrusted with 1

task of supplying the deficiencies of positive law until the codification of internation,.! 1

regularly pursued by the Governments shall simplify their task.

The ideas which have just been set forth will be applicable to questions relating ti> 1

order and mode of proof. In most countries arbitrary rules exist regarding the nn

of proof. To use a technical expression, upon wliom does the burden of proof rest -

be logical, one would have to say that it is the captor's place to prove the legality ul 1

seizure that he has made. This is especially true when a violation of neutrality is cli.irf

against a neutral vessel. Such a violation should not bo presumed. And yet the Ciiptui

party is irequently required to plead the nullity of the capture, and consequently

illcgahty. so that in case of doubt it is he who, as plaintiff, loses the suit. This i^ i

equitable and will not be imposed in tiie Intirnationai Court.

What has just been said resf)ecting the order of proof also applies to the mode of pri'

ref,',irdins which more or less arbitrary rules exist. How shall nationality, owntrslii[), a

domicile be proved ? Is it to be only by means of the ship's papers, or also by mr.ins

documents produced elsewhere ? We intend to leave tlio Court full power to deculr

Finally, in the same spirit of broad equity, tlic Court is authorized todisregaul laii;

to comply with the procedure laid down in the enactments of the belligerent captor. \\h

it is (if opinion that the consequences of complying therewith arc unreasonabK . 1

instance, there may be provisions in the law which are too strict with regarii to tli^ tn

allowid for taking an appeal or which enable a relinquishment oi the claim to be too , a«

presunutl, etc.

There i> a case in which tl:e International Court necessarily applies simply the lau ufi

captor, namely, the case in which the appeal is grounded on the fact that the nation, il O'l

has not oh-erviJ a legal provision enacted by tlie belligerent captor. This is oiu ni t

ca,ses in which a national of the enemy is allowed to appeal.'

.Article 7, which has thus been commented upon, is an obvious proof of the siiitiiU'

of justice which animates the authors of the project, as well as of the confidence wliu h lli

repose ill the successful operation of the institution to be created.

Aktklk 7

of law to be decided is covered by a treaty in forc<'If the question of law to be decided is covered by a treaty in forc<' l'^

the hilligerLnt captor and a Power which is itself or whose subject or <

is a p.irty to the proceedings, the Court is governed by tlie provisions of tii

treaty.

In tile absence of suth provisions, the Court shall apply the rules of intern,

law. If no j^eiKially recogni/.ed rule exists, the Court shall give judgeiiii nt 111

daiK e with tile fjeiieral i)riiiciplis of justice and equity.

I'he above provisions apply to (piestions relatini; to the order and moc

If, in .iccordaiice with .Vrticle j. No. 2 c, the urouiid of appe.d is the \i

ot .111 enactment issued by the bellii;erent captor, the Court will enloi.

enactment.
The Court may disreg.ird failure to (oiiiolv with the |)nKe(hirt' laid down

enactments of the belligiTent captor, when it is ol opinion that the ioiim'!

ot complying therewith are unjust and ainpiitable.

tUn

le nl pr."

I.ltl'
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THE INTERNATIONAL PRIZE COURT 771

What judgements may the Court render ?

Three hypotheses are to be provided for.

The Court affirms the judgement of the national court and, consequently, pronounces
the capture of the vessel or cargo to be valid. Thv vessel or cargo is then disposed of in
accordance with the laws of the beUigerent captor, which are the only ones appHcable in
this case.

Tlie Court pronounces the capture to l)e null, and, consequently, orders restitution of
the vessel or cargo found to have been unjustifiably seized. It mav happen that such
restitution will be sufficient to satisfy the demands of justice. It mav also happen that it

will not be sufficient, because an unjust injur\- has been caused and ought to be made good.
This will depend on the circumstances, which may be greatly varied. The captain of the
capture,! vessel may have been free from reproach, or he may have given rise to suspicions
through his own fault

; and it matters not if he justifies his conduct in the end, he will have
to bear the injurious consequences of his act. The Court will judge. If 'he vessel or the
cargo I'.ave been sold or destroyed, as may happen in many cases, espec.ally if the final
judgement of the national court has b^en e.xecuted without regard to the iion-suspensory
appeal, as was said above, the Court shall determine the compensation to be given on this
account to the owner or those deriving interest through him.

The same award of the Court may contain decisions <it both kinds, .validating, Inr
in»t,ince, the capture of the vessel and annulling the seizure of the cargo in wlx.Ie
or in part.

I'lnaily, we may suppos.' that the capture h id been pronounced null by the national
ccurt. In this case we can imagine an appeal being made only because the partv obtaining
thi .iward had asked damages which were not allowed him or which were allowed him
onl\ to an extent deemed by him insufficient. He prays the Court for a judgement allowing
hmi .l.iiiK.ges, and the Court is competent only on this point. A captor who has lost his
>uit belore the national courts of his c.untrj- can obviousiv not app.-al to the international
jiiriMliction.

.Vrticle 8

If the Court pronounces tiie capture of the vessel or cargo to be valid it -h.ill
!.• disposed of in accordance with the laws of the belligerent'captor

If it pronounces the capture to be null, the Court shall order restitution of th.
\essel or cargo, and shall h.\, if there is occasion, the amount of the damages If
tlie vessel or cargo have been sold or destroved, the Court shall determine the com-
l>i nsation to be given to the owner on this account.

If the national court pronouncetl the capture to be null, the Court can onlv l>e
a-ketl to decide as to the damages.

It UO.S without saying that the contracting Powers accept in a.lvance the decisions
«hi. h tlie International Court may render. And we have thought that w should repeat
the furnuila given in the Convention of July 2q. i8qg. with respect to arbitral awards.

.\KTicir

liie signatory Powers undertake to submit in good faith to the decisions ol the
l;i!' mational Prize Court ami to carry them out with the lea>t iiossible delav.

fj(
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PART II

CONSTITl'TION OF THE INTERNATIONAL PRIZE COl'RT

The Court is composed of judges and deputy judges. When the latter actually t.iki. t

placo of judges they have all their powers and enjoy the same advantages.

These magistrates are appointed by the contracting Powers in the proportion «ln

will be mdicated further on. It has not been thought possible to suggest to the I'uwi

the classes from which they ougiit to select the men, who will have, as has been seen .ilxii

a very difficult task to perform, and who ought to present the most positive pn'of.-

learning and indejxndeiice. We have employed only a very general form, win. h

suggested by .Article 2i, paragraph I, of the Convention of July 29, 1890.

It is desirable that this appointment be not delayed. This is why we have iixnl

period within which it must be made. The beginning of this period is detined bv t

si)ecia] provision of .\rticle 52, regarding ratification. As the Convention is to t.ikr riii

si.\ months after ratification, there seems to be a slight contradiction in requirini. uitl

tiie same period an appointment which will be made in execution of the Com, iit]i

This is only a precautionary measure that is indispensable to jx'rmit of the Coin^ iiti

actually becoming effective on the expiration of the time prescribed.

.\rticle 10

The Intematit)nal Prize Court is composed of judges and deputy ju(k. -, w

will be apix>inted by the signatory Powers, and must all be jurists of kimun ]>;

ficiency in questions of international maritime law, and of the highest moral riiniiaii

The appt)intment ot these judges and deputy judges shall be made witLin
months after the ratification of the present Convention.

* lU!

:l

i
:

'hi'
:.

f: ;|

i
^

^i

The appointment is made for a period of six years. This means that they caiiimt

arbitrarily relieved of their offices—a guarantee necessary to their independence.
Their appointment can be renewed.

The term of each judge shall be reckoned from the date when his appointment i> iiHtir

to the .\dministrativeCouncil established by the Convention of Julv 2(), liSgc) ; tin- Cm
represents in a manner the whole of the signatory Powers.

If It is necessary to fill a vacancy by reason of the death or resignation of ,1 jii i^;- ,

;

some nu thod of appointment shall be followed. The new judge is appointed for ,1 \

six years, not for the rem.iinder of the term of his predecessor. The personnel «i tli.

will not be changed suddenly, but onlv gr.idually.

.\kt|(LE II

The judges and deputy judges are appointed for a period of si,\ vear> i-
from thedate on which their appointment shall have been notified to theAdinnii-
Council established by the Convention of July 29, 1899. Their apj)ointniriit-
renewed.

Should one of the ju(l(.;es or deputy judges die or resign, the same pr >!urt

foUowid for filling the vacancy as was followed for appointing him. In ihi- .:

tlu appointment is made for a fresh period of six vears.

rile juilf,'es are nat\irally all eciualm rank. It is necessary, however, as in <\> r\ riin

body, to establish .in order of i)rtcedence anil thi> should be free from an\ li; i rl.;

rm
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THE INTERNATIOXAL PRIZE COURT 773

idea. It is seniority in office which determines the rank, and we have already seen
i
Article II, paragraph i) what determines seniority ; when length of service is equal it

IS age that determines. We need only remark that for judges who merely sit by rota
(Article 15, paragraph 2), it is the date on which they enter upon their duties which should
he taken mto consideration, that is to say, the ist of January of the vear in which tliiv
are actually entitled to sit.

As has already been said, the deputy judges when acting slTv assimilated to the judges.
.Naturally, however, they rank after tln'm.

.\rtk 1 1; 12

The judges of the Int.rnational Prize Court are all equal in rank and hav.. prece,knce
according to the date ot the notihcation of their appointment (Article 11 naraLTiDli il
and if they sit by rota (Article 15, paragraph 2), according to the date on whi. h
they entered upon their duties. When the date is the same the senior in age takrs
prcct'dence. "

The deputy judges when acting are a«imilated to the judges. Thev rank however
alter them. - '

It ha- been thought that it would hr ijmp.r to grant to the magistrates of the Inter-
natiuiialCnurt the immunities grant.'.! by tlic Convmtion of Julv 29, 1899, to the meml>rs
vi a tribunal of arbitration, under tlir ,anie cnditions, in the Tformance of tlinr
luti.s ,ind when outside their own countr\'.

It was also desired that the character of th.ir mission should be the subject of a (leclar.i-
tiuii in due form by themselves b.f„re taking their seats. It has been thought that th,.
.Vlministrative Council, to which notification of th.'ir appointments is to be made is com-
iHtent to receive this declaration, whicli is to be made in the form of an oath or a solemn
promi-. As we are making niles for States Imving the most varied social and religious
jn.iitions. we have chosen a general formula susceptible of being adapteil to individual

ojnvictions.

Article 13
Ihe judges enjoy diplomatic i)rivileges and immunities in the performance of

til. ir duties and wiu-n outside their own country.
Before taking their seats the judijes must swear, or make a solemn promise before

'II.- .Administrative Council, v> di-charge their iluties impartially and conscientiously.

1
that precedes has only a secn.lary imp.)rtance and cannot cause any ditficulti.s.

'W
,

,,me to the most delicit.' .[u.-tiuiis relat.ng to the composition of the Court itsell.
•^ many judges shall there be r

• have thought it necessary t.. . .institute a true court and not a judicial asseniblv.
n-. the number of fift.'en ju.iges has been taken as a maximum. It w.jul.l have b,-,n
•1. li to require that there should alw.iy.- be tifteen judges present ami actually- sittiim.
1- caus.'s may prevent a judge fr..m sitting. Xine judges shall constitut.' a quorum.

Aktici.k 14
111.- Court is composed of rtlteen judties

; nine judt,'es constitute .1 quorum.
.\ luiltre who is absent or pr.-v.-nted from sitting is replaced by the deputy judge.

-::•• then- would be only rtfteen judges and as there are forty-M.\ States, every State
car.n t '..• i;iven the right t.) app.)int a judge under the same conditions. Here it is that

Al

W-n.

H

W

\'ari-

'I.
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we run squarely against great obstacles and natural susceptibilities. To avoid emb.irr.i-

ment we may of course conceive of various combinations having the merit of beinL; \f

ingenious, but they have also the defect of not being acceptable to States whose coiirurun

is indispensable in founding the new institution. It is requisite that the States \vlii(

consider themselves treated less favourably in the allotment of the judges should uni It r-t;ii

that the Powers that arc to have the advantage in the designation of judges aie ;i( tu.il

those which are making the greatest sacrifice in co-operating to institute an inteniitum

jurisdiction. They are those which will most often be belligerents, and are therefon- tli..

which are consenting that the decre. s of their prize courts shall be revised by tli' Int'

national Court and that the latter shall in this way be called upon to pass on the r( nh:

of their naval ofhcers.

Will not the coniiiurcial interests of a small neutral State be more effectively safeyuiril

by the working of the new Court than if that State liad to rely entirely on the impart;. i!;'

of the prize court of the captor, or on the result of a iliplomatic claim ? The rei>l\ i- i..

dcubtful. The different legal s\stems will be represented in the Court and it will ],• t i

possible to say that this or that political influence will preponderate. Moreover, it i- to i

presumed that the judges chosen will, with the sole aim of doing strict justice to .ill r

themselves of any narrow national attitude ; they would destroy their usefulm-- if

were otherwise.

If it is remarked that war is made not only by the great Powers, that it may hv m.n

by a Power less favouri'd than they with respect to the allotment of the memhrr- "t \l

Court, it is proper to reply that the case has been provided for and the essential ri^ht i

(Very State in this matter has been safeguarded, viz. that of not seeing the judi:ii!uiv

of its prize courts invalidateil by a court in which it is not represented. AccdrMm.; i

Article If), a belligerent Power may always ask that the judge or deputy jud^e app 'Mitt

h> it should take part in the settlement of all cases arising from the war. Tin i\:i! !:

a t;uarantee the importance of which should not be under-estimated.

After these general considerations, let us briefly descriK- the ]>lan which tli' Fir

Commission proposes to you.

All the Powers appoint magistrates of the International Court, but ihesi' ni.i

are not summoned to sit in the same way. Eight Powers seem to have a prepon
intenst through their navies, the tonnage of their merchant marine, or the inipciMin

of their maritime trade, to such an extent that, by reason ol a combination of tin— - •>.
r,

factors, the juristliction of an international court is of most especial concern to tlh i;; i:;

their subjects, whether they are neutrals or belligerents. The judges appointed !a ;lir;

Powers are therefore always summoned to sit. It is not without interest to not' 'I'-ir

these eight Powers arc here on the same footing, they are, nevertheli'ss, far from . : i;
.

the matter of war-ships and merchant vessels
; there is no need to cite examples.

For the other Powers, there is a rotation regulated by a table which will be .iiiin x.

to the Convention, and which indicates, year by year, the judges and their i.-;i..t;\

deputy judges. The judge of one Power will sit during the first three years, the lulj- >

another the last two years. The endeavour lias been made to make an acceptabl' I.i->

lication while f.ikint^ into account the different factors to be dealt with. That tlir '. \>:.'

ni.iy bi- criticized on this or that ))cjiiit, is possible, and <riticisni has already bn i: \';u

with abilit\- and eloquence. It is impossible to enter into the discussion of each pariiil!

case. It is not :istonishing that inequalities may be found .miong States ])lact.! i; ti

ir.i;'

.it:r
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same category
;

still greater inequalities, if possible, exist among States which have a
permanent judge, as has been said before.

Two observations ought to be added. A Power which lias, for instance, the right to
have a judge sitting the three first years and a deputy judge for the other three years, will

have the power to designate the same p<TS()n to fill these two positions. It is well to
mention this bec.iuse at first sight it might scliii a little strange that after having been
judge, one should be a deputy judge. But we are here referring to duties entirely distinct

,

whose successive discharge by the same j5<rson is quite natural.

Furthermore, a Power is liy no means hound to select a judge of its own nationality.
Fur the Permanent Court of Arbitration in>iituted by the Conveati'in of July 29, 1891^,
iomv Powers have already jilared on their lists the names of jurists who are not their
subjects. Nothing therefore would prevt-nt several Powers Irom designating the same
fwrson as judge. l-"or instance, .State A li.ivint,' th.' right to a judge for the first year.
Mate B to a judge for the second year, and State C to a judge for the third year, these three
States may choose the same person, who will consequentI\- sit three wars under different
titles.

Akiki.k 15
Tile judf^e^ appointed by the lollowing sif;natorv Powers : Germanv, th.- United

.-states of Anu-nca, Austria-Hungary, Prance, (.reat Britain, Italv, Japan, and Rus^ia
are always summoneil to sit.

Tile jud.L;es and depu"- judges appointed by the other Powers sit bv rota as shown
111 the table' annexed to the jire-ent Convention

; their duties mav be performed
surcessively by the same person. The same judge mav be apjjointed bv se\eral of the
said Powers.

We iiave already =poken of the riylit reserved to a belligerent Power which would have,
..L. .irding to the rota, no judf,'e or deputy judge sitting in the Court. The exercise of this'

ngl.t ?)' not have the conseiiueii.e of increasing the number of the judges, whieii
cimot d fifteen

;
especially as tinre may also be two naval officers acting as assessors

i.\rti.ie I, ,. (hie of the judges -ittiiii,' liy rota iiui>t withdraw ; this judge will he chosen
by lit. Obviously this rule >lioiiid ik^ be applied to the judge appointed by the other
billi;;erent.

.\ccording to the project, on.' o! the judge> entitled to sit according to the rota should
withdraw after the drawing of lots. The first Norwegian delegate reserved the right to
pr.',!. '-e that the drawing refer to the judges sitting permanently. In a spirit of conciUation,
ht- did not renew his proposal, aith..iigli expressing an opinion favourable to the omission
lit .\rliele 16.

It goes without saying th.it the provi-ion i- wholly applicable in the case where there
afr two l)clligerent Powers with no jailge fitting in the Court.

.\- '- evident from these explanatiiiiis, we did not wish to exclude the judue appointed
by an mtere-led party from the Court .-.liled upon to decide a case. The principle is very
cle.irly implied in the pn)vi,ion .i^oveniiim the spo<ial cas.- just nieiitioiied. In ordinary
irbitr.ition cases the Powers are i;ener.illy .mxious to ha\-e their views presented authori-
t.itiv. Iv .ind with exactiios to the Court wliii h 1= to <lecide these cases, and they can be
trtam of this only if they have a judgi oi their choice in the Court. In a court of three
Mubers, if each of the parties appoints .in arlutrator, they are in (! to consider these
.irbitr,,tnr> as the defenders of their interest- rather than as real lu. ,,es, and as a matter

l>4|

Kl
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of fact the award is niadc by the umpire. This is unsatisfactory. Tlie situation Inn

different. With the quorum required for the Court, the vote of one judge will nut

so important a factor in the case just referred to. Moreover, it is to be presumed t

;i judge appointed to act, not in a specific case, but during a detmite period, will feel a
|

fcssional pride which will prevent his considering himself the advocate of the IV
which appointed liim. Without doubt, he will not lay aside his nationaUty entin

liut his nationality will not be the only influence e.xerted upon his judgement.
A linal observation must l)e made in reference to the advisability of having a jii.

appointed by the Power interested in the case. It will keep out of the awanl rcas-

which mi'^ht, without intention on the part of the drafters, be a source of legitimate i

tatior ire are dilferent ways of l)eing right and of condemning a litigant, anl
lorm should not aggravate the displeasure caused by the substance.

Article i(>

If a iHlligtreiit Powir has, according to the rota, no judge sitting in the Cdi

it may ask that the judge appointid by it should take part in the settlenunt ii

lasis arising from the war. Lots shall then be drawn as to which of the judges intil

to sit according to the rota >liall withdraw. This arrangement docs not attnt
judge appointed by the other belligerent.

To avoid all suspicion of partiality, certain restrictions have been laid down. If a pir:

has taken part in the decision remlered by the national prize courts, or has figured in

case as advocate or counsel for a party, naturally he should not sit as a judge in the Cm
.\nother restriction of a general nature is necessary. The judges should constit'

a court and not merely appear on the same list, as is the case with the members (jf

Permanent Court of .\rbitration established by tlie Convention of July 2(j. iSgq. If
'

members of the latter Court, who act as arbitrators only on occasion, have, without imp

priety, bt>en able to act as agents or counsel before a tribunal of arbitration whose nirnih

at times are hardly known to them by name, it would be different with permanent jmk
who cannot leave their seat in the court one day and resume their place anmiiu' tli

tollcagnes the ne.xt.

.\RTirLi, 17

No judge can sit who ha^ been a party, in any way whatever, to the seiitii

proiiniinced by the national courts, or has taken part in the cast' as counsel or advut,

lor one of the parties.

No judge or deputy judge can, during his tenure of oSice, appear ar, ,iU' nt

advocate before the International Prize Court nor art for one of the partie^ m ,1

capacity whatever.
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Prize cases at times involve technical details, for the explanation of which the pn-er

i]f a seaman wou!<l >eem to he u>eful. Moreover, it may often be of the utmost iniport.u

to the State whose cruisers have made the seizures, the regularity of which is being .ittack

before the International Court, to have the acts of the commanders of these ( nii?(

explained with knowledge and authority. Hence, in one of the original pro[i<i~itic

It was >tated that the International Court should be compo>ed of live member-, v

two admirals and three members of the Permanent Court of .Arbitration at The llagi

rhe award, in reality, would be made by the latter, as the votes of the admiral- wui

frequently cancel each other. The opinion that prevailed is recorded in .Article I'l, p:
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nding that the Court shall comprise only jurists. Nevertheless we wished to satisfy those

who believe that seamen should take part in the work of the Prize Court. Each belligerent

may designate a naval officer of high rank who shall sit as assessor. A rather vague
expression has been employed because a more precise title might not have fitted the

terminology used in all navies, and m order to allow every latitude to belligerents. This
issessor would act only in a consulting capacity ; that is to say, his vote could not affect

the award. Excer>t for this important restrit tion he will take part in the transactions and
Uliberation^ of t. Totirt. It goes without -aying that the naval officer designated by
a bclli^-erent can. articipate in the liearing of any ca-;e> except tho>e in which this

Ulligerent is a pa.

It ha> seemed just to give the >anie riglit to a neutral Power which might be a party
t.^ the litigation, as may happen in tli.- i:a>r-, [iri 'ided against by Article 4, p.iragraph I

It is even possible that several neutral Powers may be interested, one in the vessel, another
in the cargo. In such a case, they must agree upon a single officer. If, llo^vever, they
aiinot so agree, each one shall designate an officer and it >lutll be decided by lot Ijetween

them.

Finallv, this privilege h:i> Ix-en allow, d to the belligerent Power whose national is a

jurty to tlie litigation, a-^ in the case - iiidiratrd in .\rticle 4, paragraph 3.

.\Kiici.i: i."S

L-nlitl'd to appoint a na\'al oltirrr of hiuli rank !Ill'- btlliui-rent captor i>

J., assessor, but with no voice in the <lriision. A neutral Power, which is a party
to the proceedings, or whose subject or .itizen is a party, has the same right (;f appoiiu-
m-nt

;
if as tln' n-sult of this last provision more than one Power is concerned, tliey

niu-t agree anioni; themselv.s, if ncce<-ary by lot, on tin- otficer to be appointed.

Tile Court must have a president and a vice-president, who shall be elected under the

conditions clearly set forth in the following article.

It the president and vice-president are both prevented from acting, the senior judge
^hal! preside (.\rticle 3S).

.\Rri< i.L 10

>

1 he Court elects its president and vin-president, every three years. In" an absc^luto
nidjorityof the votes CiLst. .Aftt-r two ballots, the election'is made by a bare majority,
,ir.d, in case the votes are ripial. bv lot.

How are the judges of the Court to U' paid ?

Tiirir title wouM not in itself r.iiii,r on tliem a riyht to remuneration. They must
ictuilly dischariie the duties which belong to them. They ought, then, to receive travelling

'-Xf'enses and in .idilition the -uni ci ,,ne hundred Dutch tlorins a dav during the session.

Tra\ tiling expenses appiv to the jouruevs necessary in the service of the Court, that is to

~a\. n-jt onl\ to the trip U-tweeii the residence of the judge and the seat of the Court, but
a.-'j t'l tile jijurneys necessary for special missions. See, for instance, Article 3b.

iii- foregoing observations .ipply to those who actually discharge the duties of judge,

r regular or alternate juilges.

allowances just spoken of shall In- paid through the medium of the International

"t the Permanent Court establi-lud by the Convention of JuU' 29, 1S99. This

a- will be seen, will be called upcii to play an important part in the working of

'.rt.

' Set.- .01 /i", p. J J5.
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Ti.

Bur..,

Bur. ,

'11 i



778 CONVENTION XII OF liXtT

Judges may not receive from their own or any other Government any remunerat
as members of the Court, but this shall not exclude the possibility of their receiving remuiu
tion in some other capacity. The Powers may, by the terms of Article lo, paragraph
designate as judges : magistrates, officials, or professors, who naturally receive remunerat
for their services in these capacities.

Article 20

The judges on tht- International Prize Court arc entitled to travelling allowan
in accordance witii the regulations in force in their own country, and in aildit

receive, while liic Court is sitting or while they are carrying out duties conli

n

upon them by the Court, a sum of 100 Netherland florins per diem.
These pa\-nients are included in tlic general expenses of the Court de.ilt witli

.Article 47, and are paid through the Intemation.al Bureau established In' tin ('•

\enti()n of July 20, iSqq.

The judges may n' ' receive from tlieir own Government or from that of am otl

Power any remunerat 11 in their capacity of members of the Court.

i'J

1

1

There could be no diflficuity regarding the seat of the Court. Compare .\rticie

'mention of July 29, 1899.

Article 21

The seat of the International Prize Court is at The Hagu( and it cannot, e.v . pt

thecaseof/orf(:)«a;V«r(r,betransferredelsewherewithout the consent of the bellii^enn

The Convention of July 29, 1899 (Article 28), organized a Permanent Admini^t^at^

Council composed of the diplomatic representatives of the signatory Powers accredit

to The Hague, and the Minister of Foreign Affairs of the Netherlands, who was tu

president. This Council was given a certain number of duties of a purely admini-trali

nature. We propose to utilize this machinery already created and to charge the Conn
with the same duties with resiiect to the Prize Court. It should be noted—a thing tli

goes without saying—that the Administrative Council shall not necessarily be coi

posed of the same members in both cases, because the Powers signatory to tiu t\

diplomatic acts, by virtue of which the Council will operate, may not be identical.

Article 2Z

The Administrative Council fulfils, with regard to the International Prizi t uiii

the same functions as to the Permanent Court of Arbitration, but only represt nt.itiv

<>1 contracting Powers will be members ol it.

'\'m

The project likewise utilizes the International Bureau, which has been in 0)i( r.ili.

since iqoo to the satisfaction of all.

The secretary general of tlie Bureau must act as registrar.

Ihc Court will need >ecretaries and assistants, whom it will appoint itself in tin 111.mm
that Ix'st suits its needs, to he detcmiii.ed by its own regulations.

Article 23
The International Bureau acts as registry to the International Prize C>mi; .m

niu>t [)lac.' Its otlices ami staff .it the disjxisal of tile Court. It has char,-. • ! tli

archives and carries out the administrative work.
The secretary general of the International Bureati acts as registrar.
The necessary secretaries to assist the registrar, translators and shonliand \Mitei

.ire appointed and sworn in by the Court.
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According to Article 38 of the Convention of July 29, 1899, the arbitral tribunal decides
what language it will itself use and what lan^uaRes may be used More it. The project
adopts this rule, but improves the wording. The Court nmst use only one language in its

Jecisions as well as in its proces-verbaux. Exiierienre has proved tliat the existence of two
ikcisions side by side in two different languages and of equal authority has many di-
ailvantages. Nevertheless the Court may permit the use of more than one language before
It, cither in the eases or in the proceedings. It shall determine this matter according to
the circumstances.

There is a limit to this (iiscretionar\- iiower. The official language of the national
tribunals that took cognizance of the case may be u^eil.

Akiki.i: 24
The Court determines which language it will itself use and what languages may

be used before it.

In every case the official language <.f the national courts which have had cognizance
of tlu' case may be used before the Court.

The project regulates the manner in which the parties may be rei)reM'nted before tlie

Court, following the lines of Article 37 of the Convention of July 2(», iS<)().

A difference will be noted between cu-,es where Powers are involved and tho>e where
individuals are involved.

An interested Power appoints a special agent to act for it before the Court. It may
also entnist the defence of its rights to counsel or attorneys. The selection of these
representatives may be made in any way the Power desire>. and no restriction may be
imposed upon it.

An individual shall have an attorney, who must be chosen from certain categories of
persons who can give the Court the guarantees it requires.

Akiicll 25
Powers which are concerned in a ca^e may appoint special agents to mi a> ii.ter-

int diaries between themselves and the Court. Thev may also engage coun^u or
advocates to defend their rights and interests.

AiniCLt 2U

A private person concerned in a case will be represented before the Court by an
attorney, who must be either .m advo, ate (pialitied to plead before a court of appeal
or a high court of one of the signatory States, or a lawyer practising before a similar
court, or lastly, a professor of law at one of the higher teaching centres of those
cuunlries.

»'.

The Court may have notices to >erve and evidence to collect. It may ciioo>e between
two methods. It may apply directly to the Government of the Power in who=e territory

the iintice is to be served, or the evidence collected. Requests to this effect niav not be
rifuseJ e.xcept in exceptional cases, as indicated by the j)rovision> of prior conventions
' "nt; mjilating analogous cases. The Court also has the right to make it> leque^t through
thr I'dwer in whose territory it sits.

T!ie project further provides for cases where the Court may wish to collect the necessary
intonnation itself (Article 3OJ.
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Ahtule 27'

For .ill notices to Iv strvtil, in partiiular on tin- parties, witnesses, or exp.
tlie Court may apply direct to tlie (Tovniiinent ot the State on whose tirritcju
service is to be carrieil out. The same rule applies in the case of steps Ihuik i,

to prmure evident e.

The re((nests foi this purpose cannot he njected unless the Power in (lu.

-

considers tli.in calculated to impair its sovereign rights or its safety. If the t, .|

is complied with, the fees ( harged must only comprise the exiH'nsesactuallv in. m
The Court is e(|ually <ntitled to act through ihr I'ower on whose territors 11

Notices to he given to parties in the placi' where the Court sits niav he ^.
1

through the International Bureau.

\-Wi

,'
\,

V

U

:f.

PART III

fi<()(i;ini<i: bkioki; ihh i.MKKNAtioN.vi, I'Kizi: cufKi

The ohject of this part is to determine the manner of appeal to the International ( .

and tlie procedure to he followed l)efore it.

As to the appeal, it may he taken in two ways : (I) by means of a declaration in \ui

I'resented to the national tribunal which has passed upon the case, in accordance uith
fonn that is customary in the country : ordinarily it will he received by the regi-in
the secretary

; (j) by means of a declaration addresseil to the International Bureau
.

latter acting as registry to the Court has naturally been recognized as competent to n^

,

;. declaration to belaiil ln'fore the Court. In order to facilitate appeal, it is even peiiiii"

to advise the International Bureau bv telegraph.

The period in which appeal shall be taken is 120 days from the date on which the .U . i:

i- CDMsidered as known to the parties, whether it has been rendered in their pre^tim
w hether it has been notitied to them (Article 2, j>aragraph 2).

.\rticlk 2<S

An appeal to the International I'rize C(jurt is entered by means of a uri!
declaration made in the national court which has already dealt with the 1 ,i>t

addressed to the International Bureau ; in the latter case the appeal can be 1 nti

by telegr.un.

The period within whicii tin appeal must be entered is fixeil at 120 days, r( mit
from the day the decision is delivered or notified (.Ar'icle 2, paragraph 2).

'

What prwedure will then follow ?

The record in the case must be placed at the disposal of the International Hurt

which acts as an office of registry.

If the notice has been given to the national tribunal, it forwards the recoi.! t.

International Bureau without delay. It can have no control over the declai.i:;' 11

appeal and must forward the record, .ven if it believes that the period for app' ,a

expired or that appeal i> not admissible. The Court alone is competent to decide, a.-

heen explained above.

If the notice of appeal has been given to the International Bureau, the luitiu

tribunal is advised by the Bureau and forwards the record.

It has already been seen that the project, while recognizing the right of indivi.ln.il-

address the International Court, reserves to the neutral Power under whose iuri^'!nt

' See unta, p. jjo.

4*1
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they are, a controilinR rifiht, under whii h this Power miiv takv the place of its national
tn defend his rights, or, on the other hand, may fortnd liis apiH-ahnR (Article 4, section J).

The neutral Power is advised by the International Hunau tli.it ,ip|Mal has iMtn taken,
m order that it mav exercise the right which has just been recalled. It was not thout;lit

possible to fix the period in which the Power >hould make known the course it would
follow. It is evident that in the nature of things it must act proniptlv. It would not be
proper to allow procfcdings to bcKin, which would be bniunht abr\iptlv to an end.

If the notice of appeal is entered in the national court. tlii> I <iurt, witlidut cim-
Mdcrinj; the question whether the apical was entered in due tune, will trausniil within
M vtn days the record of the case to tlii> International Hureau,

If the notice of appeal is xnt to the International Bureau, tlu Bureau will
inform the national court directly, when possible bv telegraph. I'he latter will
transmit the record as provided in the prece<linf,' paragraph.

When the appeal is brought hv a neutral mdividual the International Bure.ui
at (ir.^1.' informs by telegraph the individu.ir> Government, in order to enable it to
enforce the rights it enjoys und< r .\rticle 4. paragraph ^.

The preceding provisions a»ume tli.it the national courts ha\c rendered a decision,

irnm which an appeal is taken. But it i> possible that there may have been no hii.il

ilei !-ion within two years of the c.iptiire. The case may then be laid before the Court
directly, in conformity with Article (>, par.igr.iph 2. The appe.d in this case may be
,il Ire^ised only to the Intern.ition.il Bureau, which proceeds as stated in Article 20,

p.iraKraphs 2 and 3. This must be doii.^ within thirty days of the expiration of the two
ve.irs period.

.\RTIcI.L Jo
In the case provided for in .Vrtide (>, paragraph Z, the notice of apixal can be

.iddressed to the International Bureau only. It imisi be entered within thirty
d.ivs of the expiration of the period of two years.

With a view to equity, the project reserves to the party whose appeal afipears to be too
l.itf the right to prove that it has hem [jrevented by force mujcurc from appealing within
the i.'o days or the 30 da\s. as the case mav be. The Court has full jjowcr to judge as
tn til. nature of the iinpeiliment, ar.d. if it believes that this impediment has prevented
the exercise of the right, it can relieve the party of the forfeiture of its right, which it has
iiuuired. As there must not be un. erlaint\ lor an indefinite period, ap})eal must be made
witliiii sixty days from the removal of the impediment. It is evident that the jjarty may
iMt he relieved of the forfeiture of his right until after the opposing partv. whose position
I- changed, has been heard. It may freipiently happen that this p.ift\- can give the Court
mturnuition as to the accuracy ot the .illegations made before it.

.\kti( li: .51

It the appelkmt does not enter his appeal within the perind laid down in .\rticles
js .md JO, it shall h<- ri'jected without iliscussion.

Provided that he cm show th.it lie was prevented from -o doing by force majeure.
::d that the .ippeal w.is entered within sixty days after tin circumstances which

j
I' V, nted him entering it before li.ul ce.ised to operate, the Court can, after hearing

t!t' respondent, grant relief from tlic etlect of the above pnn'ision.
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There is no diiiiculty whrn recourse is liad within the profHir time. The aMvirse
|

should be immediately notititd.

Ariuie Ji
II the appeal is i-ntcrcd in timo, ,i cortiticd copy of tho notice ot ap|H'.il is fmiln

orticially trunsniittcd by tlif Court to the r»>iH)ndont.

Several parties may In; interested in a prize case, for example tin- owner ol lln \,

and tile various owners of the carfjo. Supposinj; a judjjcnient lias Iwen rend»red ,iii.l

of the parties appeals at tlie Ix'^inning of the jxtIo.! of one hundred ami twenty d.i\

Court should not take jurisdiction of the case at once, but should await the expir.niM

the perio.i, so that, if other parties e.\ercise their right of appeal, the matter may Ih !,i

up at the same time with regard to all. We have just considered the iiuwt umi.i1 .

that of ,1 deiision of a national court from which an appeal is taken ; the s.uiie pn.M
is applii.ible where no hnal decision has l>een liiven within two years, and direct r

is taken.

Finally, every time that recourse is had by a neutral individual, Ih.- Omrt .||.

susiXMid proceedint;s until the Tower whose subject this indiv idual is, shall have in.lh

,

whether It intends to avail itself of its right to intervene and conduct or oppose tJK up
If the I'liwt-r, after due notice, remains silent the Court shall determine whether it i~ pr.

to continue. The party's right cannot be indefinitely ilelaycd by the mere fact tluii

Power whose subject he is abstains from action.

AKncLK ^j

It. in .uldition to the parties who are tutore the Court, tiierc are other p.irti. -

.

ceriicd wild .ire iiititled ici .ippeal, or if. in the cast nferrcd to in Article 2(). [i.iiaui

J, tlit(i()VernnKiit who h.is received notice ot .111 .ippeal has not aniiouneeil itsdi. 1-;

theCmirt will await Inloredciling with the c.i-. the expiratinii i>f the period lai.l .!

in .\rticles jS or jo.

''Hi

We now come to procedure, and the rules in regard to thi> ni.itirr are based ii| .11

Convention of July 2u. i.S()9 (Articles 39 it i,fq.).

.\s ij the case in arbitral procedure, the pmceilure before the Intemation.il f^
comprises two distinct phases : the written pleadings and oral disrussionj.

.\ktu l.^ ;4

I he procedure Infore the Internation.il Court includes two distinct part-:
.vritten pleadings and oral discussions.

The written pleadint;s consist of the deposit and 1 xcluinge of cases, cdiiii!. rc,\

and, if necessary, of replies, of which the order is tixed bv the Court, as also the p.TK
within which they must be delivered. The parties annex thereto all paj-.i- a

documents of wliich they intend to make use.

.\ certified copy of every document produced by one party must be cominu
to the other party through the medium of the Court.

The Court is allowed tile greatot latitude as to sources of information.

Articlk 35
-Vfter the close ui the pleadings, a public sitting is held on a day fi.xeil by lii, 1

M this sitting the parties state their view of the case both "as to the l.iu

to the facts.



lis INTKKNAII'.NAL I'KIZK LOUKT 7SJ

The ( .)iiti III. it any ^tai," ' 'fi.' pr<x .•••.lirms, >u,ix.nil >pf<-che-. ot couiivl,
' tier at tin; i

i
..i , d oni' nl ttf i-itt !>•:., iir on iti own irmnti\i-, in order th.it

-iippli'iTH'nt.u 1 111- '). !• m.iv tw nbtainci.

ArtI'Il v
! 1.- In!.nMti.ri..i Court m.i'. opl-rtlh -iijplini.iii ir\ .-vi,!. nc- to U- t,ik.-n i.-itlin

in tli.' ni.mnrr provi,l.-,l by Arti. U- ^: . -.r I" !.,r. it,.;lt, or on.- or ruorr of llit infml)cr>
t UK.- Court, provii.-.l thir (1,h an !)• In': without r.-^ori i" ..onipubioii or ttit; use
: tlirt-als

It stfp-, ar..- ' ) Kh; tak-n tor th. jHirpo,.- o| o:,r,,innm . \\\-.n> • h\ ninnbcrs of
•h- < ourt outsul'' th- tf'rruorv uh.T. ;• i> -ittin.- ili n- nt ot ih- f.ir.'ii:n dovcrn-
ment must l)C ohtam'fJ.

I; 1- a fuii.hinii'ni.il r. 'iuir.;mi-nt th,,; .11 -i.p, tak. n t.. -.-i ur.- niiurniation -hould In-

'irti' ip.it.'.lin t)\ l.ofh parties. -r at 1. it that (.oili pafti.-^ ,houl'l 1..- notlli. .1 to take part

thTt-m.

Akfi'. I 1 ;;

lii.- pirti. - ar-; -uinmon-a • tak. par- .n all ,ta,'.> ,.\ tli.- pro. ••. Im-, and nccive
.Tti:i'>l i_opi.-^ ot th- ruinut -

!;.-; 'Iratt juoiM,,*., Very -inip-i-- ml- s a- t-i tji- ili-..;u,-jiiM-.

Ill-: !U lui- appointt-il by a U-lln;' ront partv annot pr.-i.k-. The rul.- is absolute and
ippl!'--, t.j all atlair, r.,-i,'arfling war, .v.-n wh.n th.- P.jw.-r win. h narnt-d th.,- judge is not
i party t'l th.- a. tlon.

It -.•rn5 nei...-::5ar\ to provid.; that a litu'ant Pow.r may reipiirc that tla- pr.>:eedin,ui

j^-y,:! 1 ht- -.-..ret. It may ..jn-rl-r th.it t.j have thein public would embarrass it in

:im;5hini,' uertain information.

I:.- minutes refern-d to -et turth tnu :a.:t,-> which o.:i.urred at the iiearing ; th.v
;o r. t r.-pro.luce or summanze the ar^' .irant. If the Gjurt t.r..i5 it cjn-.enient to have
•-.-.c:; taken down stenoi^raphicalK for its perional informati.m. the ar,'uments do not,

-.;.:au-e of that fact, become oiii..ial .i.numenti.

\HTiL:.i.

i h'- iliicussi.jn- .tr-j ntr.-l •! tl.. pr.-id. lit or '.i.'-prr-i.icnt, or, in ca-.'

:--y are absent or cann..t a. :, .-: th.- senior pidt;.- pr.-s.-nt

Ihe judge app..int...i by i b. Uu. r. nt jKirty cannot pre^i.i' .

.\k:!..:.-. J.,,

lii'- discussion.- tak.- pia..- ;n publi.;, -.ubject to the ns^ht of a tj"\'.-rnm.--nt who i-

: ir:\ to th.:" case to d--nian,i tr.,i'. tli.-y be held in private.

.\[inut..-s are taken -..f th.jse i:s. u.—ions an.] signed by the presi.l-.-nt and registr.ir,
' : :h-.-se minutes alone h,iv.,- ar. authentic cliaracter.

I: 1 ; arty does not appear, alth.ju:b. duly summoned, or if it takes n.,. action within
:..'.- r -r. ;-i -et for it. the proceedings shall not be stopped. The Court derides in accor-
'-' Mtii -uch material as it may hav-.-. The delinquent party may naturally be in an
'~---"-^-!ng position because of its ir.a.jti^n, but it uoes not necessarily lose because of

:" ::i,-n.
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Article 40
If a party does not app)car, despite the fact that he has been duly cited, or if a par

fails to comply with some step within the period fixed by the Court, the case pnicie

without that party, and the Court gives judgement in accordance with ine mat^r
at its disposal.

Every precaution should be taken to inform the parties regularly of what may
decided in their absence.

Article 41

The Court officially notifies to the parties decrees or decisions made in their abs, n.

The Court is left entirely free to determine the value of the various matters of evidcn

furnished to enable it to reach a decision. There is no legal system of evidcneo in tl

regard.

.Article 42

The International Prize Court determines without restraint the value to be ijiv.

to all the facts, evidence, and oral statements.

It goes without saying that the deliberations of the Court are held in secret. It Avm
be remembered that the assessors may be present.

It was thought necessary to add that the dehberations should remain secret. Aitlioui

it may be that there are different rules prevaihng in the countries represented at t

Conference as regards the secrecy of deliberations of the judiciary, this secrecy sttim

indispensable here because of the nature of the cases. Here are judges of many nationaliti

who should decide according to their beliefs and consciences ; it should not be posMhlc

fasten the opinions delivered upon the nationalities of their authors. The authurity

the decision would suffer and the personal situation of the judges might be embana^>in

Article 43
The Court considers its decision in private and the proceedings remain sicrt t.

.\11 questions are decided by a majority of the judges present. If he numb, r

juilj^es is even and equally divided, the vote of the junior judge in the (irfi<r i.f \>i

cedence laid down in Article 12, paragraph l, is not counted.

If the question as to whether the arbitral decision should set forth the grounds tli. nf.

were open to discussion no doubt could arise in the case of the decisions of the Interiiatum

Court, because it is essential that every judicial decision should contain within itMlii

own justification.

The provision of Article 52 of the Convention of July 29, 1899, states that tliculntr,

decision ' is drawn up in writing and signed by each member of the tribunal '. It -tniu

a simple matter to introduce this rule into the subject we are considering. Nevtrtlnl.-

difficulties arose. It was urged that judges might object to signing a decision to uiii^

they were opposed. That did not seem to be decisive since the judges would be aski .1 uni

to affirm by their signatures the existence of the decision in the preparation of whirh thi

had participated and that professional duty should be superior to the expns-iun >

individual opinions. However, it was deemed j)referable to content ourselves with savi::

that the decision should mention the names of the judges who participated in its prrpan

tion. It is signed b\ the president who has the authority, with the registrar, to .ittr

W.^
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what has taken place, and who, by signing, does not in the least indicate that the
decision is in accord with his personal opinion.

If a judge is not asked to attest in somt way by signing that the decision is in accord
with his opinion, neither is he permitted to express his dissent. Tlie provision of Article 52
paragraph 2, of the Con\ention of 1899 has been omitted.

'

Article 44

,h..I'!!ri".'^*^f?r"'
"/ ^\^\'\''*^ ""'«t K'^'*-' l'"'^^ reasons on which it is based. It containsthe names of h.. judges taking part in it, and also of the assessors, if anv it is simtdby the president and registrar. • ' '^ ^'gnta

The rendering and notification of the .leci>i„n take place as in the ca.e of an arbitral
deusion. Cf. Articles 53 and 54 of the Convention of 1899.

The Court sends to the national prize court the docket which it received from it with
a copy of the decisions reached, and of tlie minutes of the proceedings so that the
tnbunal may un.lerstand the grounds which led the International Court to aflimi or
change the decision.

•ARTKi.r: 45
The sentence is pronounce.l in public sitting, the parties concerned beinc presentor duly summoned to attend

;
the sentence u otticiallv cnmmunicatTd t the £ ,i

"

When this communication lias been made, the Court transmits to the ,r 'onai

^:s:i\i^'^z;. 'i;;^;:::;^^:^
""" -^^- ^' "-™ cie^jn;^;^

As to the expenses it was not th.M.ght
j ->ible to accept in its entirety the rule contained

ni Article 57 of the Convention of iS„, provi.iing :
' each party pav; its own expend

a,K an equal share of those of the tribunal.' Of course, no question'arose as to tlK- first
part of the rule

,
but it .eemed just that the losing party should bear especall tW

..pcnses caused by the proceeding, such as fees pai.i to experts and witnesses, the .".xpense
01 reunbursing Governments which have rea.gnize.l letters rogatorv. Furthermore i
oug.,t to contribute to the general expenses of the International Court a sum up to ;neune-lmndredth of the value of the matter in dispute. The Court shall determ.ie i n h
.Icus oa either the amount of the expenses or the amount of the contribution

The expression 'matter in .iispute ' is to be taken in a broad sense. It covers anmerest in thesu.t relative to the boat or the carg., seized, or even to tlu- dilierencc. between

IJpdh".
'"'"'"

""' ' ' "" """"'' ^""""^^' ^"'' ">^ -'"' ^'--'«' I'-V

''"

If an individual brought the ai^jHai, it wouKI be dirticult in case he lost to execute the
.ud«..n,..nt against him as to exp.ns... and contribution

; obstacles, both of law and fact

xH ,wh'' r ^T^-^r'^^'^- ^'r'"'''

'" •'^"^''•''' ''' P--^'^-'^"t thi.. The amount thereof i^n. he Court. The time when the security sliould be deposits is not stated ; generallv111 be as soon .is the appeal ha> l,een perfect..!. The Court nv.y make the performanc"..
h s old.gation a condition precedent to the opening .f the ca^e. Crcuinstancc mavjustily an extension of time.
No n-quirement of this character i> made of a State which .> partv to a suit Its

-.^r,...n,ent to carry ou( tlu- decision witiun the shortot posMble time is sufhcient

\tu

'<(

Ai-ticli- 9?

3e
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.J

ARTiCLli 4()

Each party pays its own costs.

The party against whom the Court decides bears, in addition, the costs n| t

trial, and also pays one per cent, of the value of the subject-matter of the cisc

a contribution to the general expenses of the International Court. The aiiiou

of these payments is fixed in the judgement of the Court.

If the appeal is brought by an individual, he will furnish the International Hur.

with security to an amount fixed by the Court, for the purpose of guaranteeing (\ i nti

fulfilment of the two obligations mentioned in the pn ceding paragraph. The Conn
entitled to postpone the opening of tlie proceedings until the security has beenfuriii-lu

The general expenses of the International Prize Court are naturally borne li\ t

signatory Powers. They comprise, aside from the expenses of administration, tin >ui

allowed to the judges as well as those given to the secretaries, stenographers, and trai

lators. How shall these expenses be divided among the Powers ? At first we thoiinht

adopting here the ilivision accepted by the Universal Postal Union, as has been dime

the case of various unions. After consideration, a more equitable system was ailopt'

Each Power should contribute to the expenses in proportion to the extent in wliii li

participates in naming judges. Therefore a Power which has a judge who may In- call

upon to sit every year, shall bear one-fifteenth of the expen^es ; the Power whosi' jiu!

is obliged to sit but two years shall bear one-third of the amount charged agam-t i

priceding Power. The designation of deputy judges does not involve any contrihutioi

It should be noted that the expenses of the Powers will be noticeably decrc.iMd i

the contribution of one one-hundredth exacted from each ilrfeated party (Artii It 4

paragraph 2).

i'he International Bureau, under the control of the Administrative Council, shall i,,i

char?e ot the sums paid by the Governments as well as those paid by the partio. It \\

of ( .(urse be necessary for the Governments to advance the nece>sary sums to luy V,

salaries due to the judges, as well as other generalexpenses of the Court. The Adniini^tr.iti-

Gjuncil shall perform the duty of addressing the Powers and fixing the amount wli;

seems to it reasonable to demand. We cannot properly speak of a budget, since wt he;

that the Court will rarely be in session. However, upon the estalili>hment (if tin m

institution some funds will be necessarj', since the Court should meet for the piir]H>H

drawiiif; up a set of rules for its own Government (Article 49, paragraph 2). The Ailmir.'.

tr.itive Cuiiiicil, when notified of the meeting, shall determine the probable expi use whwh

will involve, ami shall notify the Powers. The same method will he followed as i> [illtW'

at present with regard to the Perm.im iit Court of .\rbitiation. Later, the sanu nut!:

will he used in the i ase of a maritime war.

.\rtici.i-; 47

The general 1 xpi^n^es of the International Vn/.v Court are borne by the -i^n i! i

Pnw.rs in proportion to their >li.irc in the cnir.position of the Court ,i> l,i!.l Ium

in .\rticli' 15 aii<l in the annexed table. The appointment of deputy jiitlu'- il'"

not involve any contribution.

The .Administrative Council applies to the Powers lor the funds re(iinsite i.r!;

working of the Court.

.\t the institution of a >uit there are certain nie.i^un > to be taken which do ma rt ;u;

that the entire Court should hi' called together. M lirst the order and the time i^r t;

presentation of the casi'> by each j'.irtw a^ well .i^ (or comiminicating evidence j.n-int'
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by one party to the other, shoul.l be fixed. The amount of the hon.l to be furnished bvan individual appellant should also be determined It would b.. „nr ,
"\'"'^"'^'"^1 ">

that the entire Court if it be not in session, .hou^ beo^ u> -^ r^'u^rri:preliminary points, when weeks might elapse before it would be in a position to tX char 'e
of the matter through the exchange of cases and counter-case. Ad legation of thrl,ud.es designated by the G.urt shall be authoii/.ed to .l.-cide th, se points

Artici.k 4vS

,»aSs» "';;;:[';: r;S5 ;»rS:;3,'7':;;;riri;;Wr"t '•'•'" ^^'

,h, '!-

I

'11
1*r r""*'

'° 1',"" ' "' "' "'" "•»""'"« "'= °l»""»'> "I !« C„„„ a„Jthb 1= left to the Court itself to prepare.
This is not the place to set forth the various matters which these rules mav cover butU , pos^ible to indicate some of them. The Court shall .letemiine the method ^f commun

\ ,, K hTiV rt"' ""' '*" '""'^™^' ^"'' '''^' International Bureau. Elec^o" ,
- uuld be held for the offices of president and vice-president and to designate the membc

' : TTu ^'^T
'''^ ^°"^' " "-^^ '" ^"^''^"' ' ^»'-W not be obliged to m . t.mpy to hold these elections, which may be done by correspondence, lorn strc.u. on ^vt

1 be nece>,ary to ensure the d...red protection for'this method of hoId
'

: ': ;• P"' ^r '"'-'

"'r^
"^'^^^**"" "^ ^^^'^ ^"^"^ '^^ -^"'bers. some learned.nt.n c-n de.red that alter the clo^c of the written proceedings, and at the beginning..

..... .1 statements. a report made bya,udge should precede the explanations of the par.l

n ,u.r i w.,. the judicial system ot ^ome of the countnes represented, but. if the Court
. l-ehevcs that this procedure would be of any real advantage, nothing w 11 prevent

; ri r t r' I"
,'T- "

'*" '^'"'^' ""•" '^ "'" "^^^ ^^^'^ ^° ^^'g^^^- ^'- designation of

-uii^^I^
delegation provided for in Article 48, and the term during which thev

.Vkiklk 49

:. U^i;n!^.rrF.;;^::
"'^ "^ """ ""^^ '' •^^"^"'"^^ "''"" ""-^ •- ->„,mu„ica,ed

' . r^ennlr''
'" "''''"'•"" "'^^ '"''^ "'""" " ^'^'' ''^ "''^ raffeation of the present

Ex

i.'dit

•nc-nce Will .how perhaps that the provisions of the draft are, on ^ome point.
:• nt or detective. The Court .hall .specially note anv delect, m procedure The•mm. It to propose mo.lincati,,,,. ..„ tin. point

; its proposition, .hall be communi-
•
tlK- lowers through the Xetherland (iovernment. and thev .hall ronsider the
1 hev cannot take any steps in re.ard thereto ; but th.v -nav agree to grant the

- "I tlio Lourt by a supplemental caivrntion.

AKII' IK yi
!:.'•

(
ourt may propose mo,htK,i!h.ii. m the provi.i,,n. ot thr pn-scnt Cnnvcntion

wX'i^n rr
"" """

'""F"-''-
'"^ .-n^nuini:-ated, thnn/.h ,1^ m."h im

-, rl^'v !il. :;:'V'''!',\'.,V.'
"" ^'^"^"^^>- I'^^^-^'r- "I'-ch wH consider together

i

3e J
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<i lit!

PART IV

FINAL PKOVISIONS

Tlic Mi..t question to Iw decided is as to when the Convention shall apply. Mu-t

belligerents both be coi.tractinp Powers or will it be sufficient for one of them l.. h

contracting Power ?

Applying the rule already adopte ' in several Conventions, especially in the Coin, u\

of July H). l8i)(.), concerning the laws and customs of war on land {Article 2) and in

C.eneva Convention of July (>, iQCt) (Article 24). it is natural to say that a Convention .li,

up with a view to the e- istence of war presupposes, in order that it may he appli. a

that both belligerents have acceptetl it. We might, however, call attention to a mar

difference between the Convention here proposed and the two Conventions above mentiti

The latter two deal with the relations between belligerents ; and from that very Lvi ;

necessary tiiat the belligerents both be bound by the Convention which govern- t

action. This draft is intended especially to determine the relations of each belli-, 1

with neutrals ; it is the latter who are principaLy safeguarded against the decision- • a

courts ot the captor. Is it no, -..i'icient then that one Ixdligerent and the neutral 1', \

be signatories of the Convention in order that the latter Powers and their nation.,:- -

have the right to avail themselves thereof ? After consideration, we thought it w, .!•.!.

unjust, in this case, to reijuire the belligerent captor to conform to the provision- ,1

Ci invention. We should not blind ours, Ives to the fact that the uncertainty of intrrn.it;

law .dlows to belligeruits powers wliu h may b-- restricted by the establishnuni , 1

Inteni.itioiial Court. Could a l)elligerent properly be so fettered when his adver-.ir\ u

not be bound to the ?ame extent ? We do not think it is possible to do this
;

tli.i! :-

reason for proposing that the Convention shall not apply as a matter of law unk-

belligerents are both contracting P,iwers. It will be the office of neutral Power- t.

tlie belligerent which has not adhered to give them the protection of the intern.if.

tribunal by its adhesion.

But we believe, at the same time, that if a contracting belligerent wishes to an , ]

:

jurisihction of the International Prize ''ourt. although its adversary has not ailh,r,.=
•

Cmventi.iii. nothing should prevent it from ><> doing. It might be good policy mi ii-p.

We h,i,l noilitficulty in accepting Hie provision that a contracting Power, or th, > .^-.

,S(j;i/ ni a c,)iitracting Power, should alone liaxf recourse to the International ( ,'int

refer ,)nly to neutral Powers ; as to imlividuals the provision applies to the rfssorH^:

of neutral Powers ami even to t' e rtssortissants of the opposing Power, in cases u: :

-ubjects of the emniv may appeal to the International Cmrt, and suppusiiiK "''

t'unvention applies. alth,JUgli -igncl by only one belligerent.

Fin.diy, we must sav .1 few words of the rather , oniplicat ,1 ases where tli, lu:

smc'ssors 111 interest are uinler ciinsideratii)ii (.\rticle 5). This is the rule wlr.'

principle seems t,, be requireil ; the -accessor in interest (pledgee or bailee, uii :•
:•'

or insurer) can have no griMter rights than the owner from whom he derives hi- i:.tt

,T than he U(nild have if he liiniM-lf were the owner. A twofold result foll,)Ws ;

(ij Hie ,)wner of ca])tured gooiis being the rt'ssor/j'ssan/ of a non-contr.e tir-
"

!• , i,ur-e i- iii't open tn his >u< , < --'ir in interest, even though the latter be tin- r:-- •:.

• <i ,1 contracting State ;
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21 The owntr being the ressortU^ant of a contractmi.' Mate, tlir >urcfs>fjr in interest
cann..t act if he himself i- the ressortiisanl of a non-rontra' ting State. The principle
T..IV therefore »>• ,tate'l a. follow- : The owner and the succe>-or in interest must both
be rs^^.r/Issa»l/s r,f a contractinc Stale in or !er that the International Court may have
infliction.

.\KTir I.K 51 1

The present r,,,nv-ntion .loe- not apply a, of ri-ht e.\r,.p. svhen war e.xnt, between
•'.vo or more of the c,,ntra( tint; Power,. It cea^-s to applv when a non-contractin"
p.'vver joins one of the bellii,'erent>.

""

It i3 further fullv un<ler-,to.,.! th.it an appeal to fh-- Int. rnational Prize Court
an only be broui,'ht :.y a o.mtra. •inr Pou.-r i,t the ^ubje, t ..r . iti/.-n of ,t . unrractinL'
P-wer.

In the case, me.itione.l in .\rnrl,- 5, the appeal i~ onlv a.lnutt-a when both
the owner and the p.:-r,(in entiti.-d to r.-pre-^nt him ar-- equallv ( ontnt. tin;; Power,
r the subjects or citizen, of ' 'ir.Ti.tin^' Powers,

1:.- following' provi-ion- ar.- ni a ; rr:;,i! . !..,ra' t. r. HoweVer. ,ome e.\pl.inati..n i,

---ary because of th-- peruhar •hararter of the Convention, v. !ach has requirec! ~,,ni,

-;.-:;al temporary provi-ion-.

Th-- i.'onventi.ni -houM .,: . ,'ir-.- he ratine,], ai.! .-.f h . nuntry i- to ratify it a, ( i.nlin-

: •:.• rn. visions of its .-..n-tituti. n That 1- th.- rommon law. and r.-triction, in thi-

r-,-.ir ; art useless.

If ai; the Power- named m .\r:;de 15 and the appen<lix thereto -u-n the Convention
:-.

;
are ready to ratify it, matter, wiii be very -imple ; it will remain only ti. declare th-

: :
:' the deposit of these ratire ati-n- and the Convention r,in be(-ome efle.tive a- t-

;. p -v.Ts.

I- :- necessary to provide for th- y- -ibihty that all of the Powers may not within
r.varatively short time \«- r-a iy t- r.itify. The fate of the Convention cannot be left

: : -.v tardy ones, .\ peri'.d ni.iv pr perly be li.xed within which the -ituation -hould be
:: :••

: This p^r'.d -h'.uld b.- -::r. ient for the m..-t di-tant Powers to arrive at a
.-. :. and to c.jmplv with th.- n- --ary tornialiti-,. The dat- of June 30, lonr,, -eenied

v :,jr thi, exit:en..y. We -h •.;; therefore, at that time which Power, are n ady to
-:- :• >hall we -av too that rat::: anor.s -hall be depo-ited at that tim.e ? We cannot -o
•:

i' -olutely. It will .i-pend upon th.- number of Powers .ii-po-e 1 to ratuy. It i,

'
- --,irv, .)f cour-.-, that th:- :r;n:r-. r ':-• -uin. lent for the operation of th- Court. We
• -• :. -icht that it would b- '. • --arv t-r th.it pur[.o-e to have at lea-t nu;e ]nii:,'e- and
,- : :utv judi.'e, a^ tua!l'. ;n o—- .-

1 ha\'- ratified the '.onvention. th- refore, to furni-h

: i'-r the pr vi,ions of the distribution < ont.iuied in

:- It thi- number is not rea. !:• 1, tlu- deposit of

i.at ond:t:on 1- fulnlled.

- t torth in a pr.'ch-i'-:r':M. ,1 certilud copy of

:.a:; channel, t.. ,ach 01 r;., contra-tiiiu' Power-.

:~. lent numU-r of Pow-r- -:.

:- - aii'l nine .leputy ];i ;,••-

:s and the table anntxe 1 ti

;• r.- -hai: be po-tp-n.-i 'in::

'po-it ' : r,itih'Mti..n • -h i

-!.,:;! be -ent, throu;:!: the :;:

The pres.jnt ("onv-ntion
i :.' HdiTUe .i, soC'n a- .1:

" x-d are :n a pei-it;. r'
'.•

.\RTICLK 52

• r,i-:ned .in 1 th<- r,itih';atio;.- -hall be deposited
P '.\:- m.-ntioned in \rti. le 15 and in the iablc
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The deposit of the ratificatioiib shall take place, in any case, on June 30, ig
if the Powers which are ready to ratify furnish nine judges and nine deputy jml
to the Court, qualified to validly constitute a Court. If not, the deposit >iiall

postponed until this condition is fulfilled.

A proces-verbal of the deposit of ratifications shall be drawn up, of which a ctrtlt
copy shall be forwarded, through the diplomatic channel, to each of the Powers rtl.r
to in the first paragrapli.

p

So long as ratitications have not been deposited, as provided in paragraph j ot

preceding article, Powers may sign the Convention, and as to them it shall date from 1

time of the first signature.

When the deposit of ratifications necessary to make the Convention applicaMt 1

taken plate, the situation becomes fixed in the sense that the Powers which haw ;

li.irticipated in this deposit can only become adhering Powers. In the case of a Vu\
which has signed before tlie deposit but has not ratified until subsequent thereto, it will

((insidcred only as an adhering Power. For this reason the last part of paragraph
;

Article 53 speaks of documents autliorizing adhesion. These documents may Ir 1

lowers for ordinary adhesions and ratifications for the States which signed befuu t

deposit of ratifications.

Adhesion is always permissible also by means of a notice addressed to the Net in i la

(Mivernnient. Upon receiving the first adhesion the Minister of Foreign Affair- Ai

lugin a prods-verbal of adhesions in which adhesions shall be entered as tliev api'.

Adhesion is eiiuivalent to a Convention concluded by the adhering Power with ,ill t

Powers which have already become contracting Powers. It presupposes thereti.i, t

conditions necessar\- for the validity of an international convention—that is, full \n,\\,

We are not dealing with the question of the ratification of an adhesion ; the ailh. n
country, by ailliering, must be definitively bound.

The adhesion should be communicated to all Powers. It is re(|uired as to comr.i( ti

Powers; as to others, it will be of value in that the adhesion of one Power may lead itli,

to follow its example.

Article 53
The Powers referred to in the first paragraph of the precetling article are unit]

to sign the present Convention up to the deposit of the ratifications contemi'l.it
in paragraph 2 of the same article.

After this deposit, they can at any time adhere to it, piirelv an<l simply, bv 11 ikj

known their intention in a notice addressed to the N'ethcriand Ciovernnieiit'.
When the first .idhesion is made, the Minister of Foreign Affairs of the Netii. ri ,r.

shall begin a prmes-verbal in winch he shall enter the adhesions as they appt ,11 i

documents authorizing adhoiors shall be attaclie<l to the said proci's-vcrlnil

.

After each adhesion, the aliove-named Minister shall transmit a certified ••\'\-

the proch-vcrbal to all the Pow< rs referred to in paragraph l of the precedini; ntio

When shall the Convention become eftective ?

Six months after the deposit of r.itifications referred to in Article 52, paragraph- i ..wA

We h.ave remark< il ab-.ve with regard to Article 10 that during this same p. n, ! tl

appointment of the judges should in- made, which is carrying <nit the Conveiiti.pii ! . 1m

it goes into effect.

Some decisions of prize renin- may be rendered within six months of the ratil;. , tii

li
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May appeals be taken therefrom to the International Court ? If we follow a strictly logical
line of reasoning, we might reply in the negative, because at the time when the derisions
are rendered the International Court, properly speaking, does not exist, since the Conven-
tion creating it is not in force. .\ii affirmative replv, however, seemed to be preferable
it is equitable that the interested parties should profit bv the new method of appeal'
but, by the force of circumstances, the period in which appeal mav be taken only runs
from the effective date of the Convention, ixjt from the decision itself.

.\s to adhering I'owers, the period for the Convention to become effective should in
principle, nm from the time of adhesion itself : it need not be very long ; it should only be
-ufficient to notify all of the Powers. A peri.Kl of sixt v da\s has "been a<lopted. This'can
be applied witli.,ut difficulty in the case of adhesions, notice of which is given subsequentlv
to the date the Convention t;oes into eflect

; a^ to tho-c of which noti(e max be received
during the period between the deposit ..1 ratilu .,tion> and this effective date' it i- evident
that the adhesion may have no eilect excejjt, at the earliest, from the time the Convention
coes into effect. If we sui-pose that the deposit of ratiticati(,ns has been ac.ompli^hed
on June 30, IQ09. the Convention will t;,, into efle, t on Januarv I, i<,i(.. .Vlhesion.
nt which notice is received in SeiUeiiiber i-ilo will not become ejlective until after
January ist.

Articii: 54
The present Convention sliall .'., nito force six months from the deposit of the

r.ititications < unteinplateil in .\rti( le ^j, p.iragraplis i and 2.
The adhesions shall take .tte. t sixtv davs alter notitii atimi thereof -hall have

been given to the N.therland (.overnnieiit, and, at the eariiest, on the exi.iration of
the period contemjilated in the preeeiliiig par.igraph.

The Internaticmal Court sli.dl, however, have jurisdiction to deal with prize cas<-s
.Ircided by the national courts at anv time after the dejiosit of the ratifcations or
ot the receipt of the notiticition ni the .i.lhesions. In such cases, the p.rio-l tixe.lm Article 2,S. paragraph 2. -hall o„lv be reckoned Irom th.^ date wh.-n the Convention
comes into force a> reganls I'-uei- which have ratiti.'d or adhered.

Once the Conv.iition has b.-cnie ,11. , tive, it will renuiin m force lor twel\e viar- a-
to all contracting I'owers, imle-- thei,' 1- -oin,- distiiu ti.,n to be made bet«e,n -Ji^'iiatory
Md a.lhenng Powers. It shall 1. ivneued by imi>lication for six-vear period-. unlcs"s
r'iinuiiced.

Notice ol .lenunciation -hall be m\eii to th, Xetheriand Government ,it lea-t one
•>iar Lelore the expiration of ,:uh p.riod. and that (.ovemment -hall iran-init the
".I'-rniation to all other contracting Powers.

.\<xording to princij^le and the common law, the denunciation will lia\e no dlect excel t

- rc.;aras the Power making it, and th, Convention shall continue in full force as to th.
'thcr contracting parties. But wv -ho„ld note the special character ol the present

I

'Miv, ntion. Since a certain number of Powers, at least, is necessary before the Conventiciii
;wunH- effective, as has been expl.iined .du.ve in connexion with Article -,2. likewise this
number is indispensable for its continued existence. The Convention would therefore 1 e
:j longer applicable under the circuni-ta'ices aforesaid, if the contracting parties weie
reduced by reason of denunciations, -o th.it they could not furni-li the nine judges and the
•nk d.-puty judges consideretl nece--ar\ lor the operation ol the Court. The-e Powers
«' '.1 1 h.ive to consi.ler the -itu.ition.

;lk
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Article 5S

The present Convention shall remain in foree for twelve years from the linn

comes into force, as determined by Article 54, paragraph i, even in the ease of I'ou

which adhiTe sul)seqiiently.

It shall be renewed tacitly from six years to six years unless denounced.

Denunciation must be notified at least one year before the expiration of i .n li

the jxTiods mentioned in the two preceding paragra- lis, to the Netherland ('in\,

ment, which will inform all the other contracting Powers.

Denunciation shall only take effect in regaril to the Power which has nntjinil

The Convention shall remain in force in the ca.se of the other contracting l'i>W(

provided that their participation in the appointment of judges is sutticient tu ,il

of the composition of the Court with nine judges and nine deputy judges.

We have already considered the case where the Convention becomes effective, or i .\

only for part of the Powers contemplated by the distribution of judges provided loi

.\rticl( 15 and the list thereto attached. We nuist adapt the provisions govt ruin

unanimous participation herein to the situation which will then exist.

The list of judges and deputy judges is drawn up to corresponil with the coiitr.ut

parties. If this list gives for each year of the six-year period almost tlie same nunil

we need only to apply it as it stands. For example, there may be eleven or twelve ]ii(h

eleven or twelve depiity judges, each year. But a diflerent situation may arise 11

the first year, there may be thirteen judges, the second ten, the third nine, and the ii'v,

twelve. Strictly speaking, the Court could operate in this way, since m each year iln r

the minimimi number. It is better, however, to have the Court composed each yi ai

judges in obviously the same numln-r ; thus, in the example which we have ju>t civ

there might be eleven judges each year.

It is sufficient to give to the year having the lesser number of judges one or two uf

judges for the year with the highest numlxT. In the case of judges wlio sit in turn, tl

>election for one year rather than for another, would not be a serious matter. The Admii

trative Council, to whom notice of the appointment of judges and deputy judges (Artu li

is sent, has the power to prepare the list and make the allotment of whi( h wc lia\t
j

>()oken. If there is some doubt as to who, of two judges, shall be assigned from dnt \

to the other, selection by lot will furnish a natural means of avoiding embarras>nu nt

It might happen that, as a result of the ratification> or adhesions, Hie numlxr of di ]•

judges would be greater than that of judges. In suih a case, one or more ol tlit- dt)'

judges named by Powers which do not appoint judges, would sit as judges, so tint

number of magistrates called upon to act each year woiiiil b<' approximately tiic -.1

Selection by lot will determine which of the deputv judges shall be called upon tu

temporarily as judge.

The list thus (kiidi-d upon bv the Administrative (iiuncil shall be ccjmmunicatrd ti

>ii the ' iintrarting Powers. It shall bi' subject to re\ i>ioii when any change occ iir~ in

iiumber of tin- latter on account of adhesions or denunciations.

A change resulting from adhesions shall not be effective until .ifter the ist of l.iiiu

next --uiceeding the da*e the adhesion becomes ellective. The adhering Powi r 1,11.

require that a judge be f,iven to it sooner, unless it ,~liould 1h a iKlligereiit. W.-v.

general |irinci])le applies, as stattd above and ai>plie<l to the contracting Po\\(i- wli

according to tlu-ir standing on the list, have no judge sitting upon the Court (.\rtii Iv 1

Finally, in consideration of the fact that a certain iiundKr of Powers might in t

r Risit u
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in the Convention, it was nert-ssary to (letermine upon a (luonim. Wlun tiie total numlier
of judges is less than eleven it was thought that a quonim of sivin jikIrcs instca.l of nine,
the normal figure, would Ik- sufli< iint (.\rtirlc 14, paragra]))! i).

Ariklk 50
In case the present Convention is not in ..pcration as regards til ilu- Powers referred

to in Artule 15 and the annex.-d table, thr Administrative Coun. il shall <lraw up a
list on the lines of that article and table of the judges and denutv judi/es throiiL'h
whom the rontr.uting Powers will sh.ir.- in the composition of the (:<iurt The times
allotted by the said table to judges who ,.re summoned to sit in rota will b,. redistributed
U'tw.'en the different years of the six-vcar [HTiod in sucii a way that, as far as possible
the number of the judges of thi' Court in .ai h year shall Ix; the same. If the number
i.f deputy judges is gr.ater than that of tli.- judges, thr nu.,ib.T of the latter can be
completed by deput\' judges chosen by lot among those Fowirs which do not nominate
a judge.

The list drawn up in this wav by the Administrative Council shall be notified to
the contracting Powers. It shall be r.vix^.i wh<n the number of these Powers is
moilitied as the result of adht'sions or denunciations.

The change resulting from an adhesion is not made until the ist January after the
.late on which the adhesion takes etfect, unless the adhering Power is a belligerfnt
Power, in which case it can ask to be ,it once represented in the Court, the provision
of .\rticle lt> Iwing, moreover, applicable if necessary.

When til.' total niimtxT of judf,'es is less than eleven, seven judges fomi a quorum.

In the subcommission a request was made not to consider the allotment of the places
(if juilye.- and deputy judges as fixed ; but, if circumstanies occur which change the
mantime and commercial standing of a country, a revision might be demanded. In order
to provide for this the following pro\isj.,n was prepared. Explanation is necessary only
with regard to the periods li.\ed therein. Revision may be demanded at least two years
bt'fDre the expiration of each period of theexistenceof the International Court, and the reply
thereto >hould be given at least one year and thirty days l>efore the expiration of the two
vtar^,^othat the State may have the opportunity to denounce the Convention if it is not
i.iti-lied with the action taken upon its request.

.\RTi(i.i; 57
Two \ears before the expiration of each period referred to in paragraph j of

Article 55, each contracting Power can demand a modification of the provisions of
.\rticle 15 and of the annexe<l t.ible, relative to its p.irticipation in the operation of the
« ourt

;
its demand shall l)e addressed to the .Administrative Council, which will examine

It .ind submit to all the Powers proposals as to the measures to be adopted. The Powers
-h.dl infonn the Administrative Council of their deci>ion with the least possihi." delay.
The n-sult shall be at once. ,ind at le,i>t one year and tliirtvdavs before the expir.ition
of th.' said period of two years, conununicated to the Power which made the demand.

\\li<n necessary, the moditic.itions a<lopted by the Powers >liall come into force
tnin, the commencement of the fresh period.

With the above we close our ( <Mnnuntar\- upon the variou- articles of the draft which
• • -u iiiit for your approval. We desire, in dosing, to try to call attention to the vital
fratMi' t-i the new institution by treating tlum apart from the matters of detail.

lit liindamental idea is that the national pri/.e courts shall continue to operate
a- Tdmi; to their own rule^ (Articli , i and J). Often the parties in interest will not
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KO any furtlur. Tluy will also have tlu- safeguard of the new tribunal, and thus a jul

mode of redress is substituted (or a more or less pressing; demand through the diplcjn

chdimel, which has b<en, up to the present, the only method of reniedyinf; the miu-
sometime> extessive, of the prize ( (>urt-<.

The ilraft carefully liihiies decisions wliidi >h()i!!d l)e subject to ai)peal and tin pi i

wlu) may make such appeals (Articles 3 to 3).

The Court api>he> the contractual or customary laws of nations, and wlu 11 tlim
no such ndes, the (Mineral principles of justu <• and equity (Article 7). \\ e have trii.l i.

forth abov. the hi^li
. haracter thus i iven to the new Court and the beneficial result- w I

are to Im' expected from it.

The Court i^ pcnuanent in a s( use wliicli it is important to understand. The . xpi. -

caiuiot of ((MifM- 1h' taken literally. Thi judges who may have the honour to lirappnii

will not l>e rc.juired to live pemiancntiv at The Ha.i.;ue, even iluring a war, but .win n .lyy

have Ihcii taken Irom the <lecisions of national prize courts, the new institution will ,n

Its own volition. The judf;<- will meet, and wdl have but to follow the rule> onilii!. I

them by the draft Convention. Nothing is left to the will of the interested parties. 1 1,

a vital difference from the so-calle<l P.mianent Court ol the Convention of lS(|(,. 1

( ourt in f.ut cannot organize itself as an arbitral tribunal except at the will ol the Inu
parties, w nidi must agree upon their judges, as well as upon the drawing up of a cvii ,' i,

—a twofold source of dela\-, if not of difficulties. The draft provides every facilitv 11
rapid i imiluct of the case. The Court has th< power to authori/e a delegation to t.ik. ,

of the preliminary matters, so that the (ourt need not meet until the written pi, ,1 ii

have been nncluded (cf. Articles 34. 35 ,i' I 4(^1.

The procedure is regulated in <u< li a way that the parties have every f.idliiv

pn -enting their claims and the ( rmrt every means of enlightenment.
We think we have created a beneficial instrunu nt of justice. May you also so < ii;-!

it ! It only remains for us to hopt that it may txist as a visible proof of the st iitiim

which have inspired the Peace Conteren<e ol i<)o-, and that no occasion will ,11;-.

it to act.

llii- lirst Commission C(.i;s(ipiently i>ro]>oses to the (ontinnci the adopii.n . :

tiillouing dralt :

HcK lollows the text' submitt«.l to the Conference.

I I

ANNKX 1-

PROi'osnioN OK Till-: (;i;km.\n di;i,f.gation i<ec.ari>ing thi: i-rizk cxmki

PART I

Cimtpctincc in Prize Cases

Artkik I

The valiilitv '{ the cijiture of a merchant ship or its cari^o shall Ix- dec ide.l li\ :
;ir

I ourt.

Sill h lurisdi.tion is exercised in the first instance bv the national prize com' : t

Wligerent ( .tjnor
; in the second instance by a Hicli International Prize Cf.iiri.

' <.)\iote(l .irtiilc In ..rti. !c in the rcp.irt Thistcxf was .idoptcd witliniit <:li,int;e l.v th, Cu:-' •
:.

srptcmbtr .-i (.Itds et ,loniments, vol i, p, lO.S). Fonts subsequent lustorv in tin- (ien. r.il : .::

Cnnimittep. Sep (]«?(', jip Ji>*. ,;iv, ^.'i'. ,;J5
' .l,(fi ct d.iument'. vol. ii, p. io;i, anncxt SS.

=
il
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ARI!' Lf. .'

When the priz«' . ^)urt pronouiKts the . .ij.tuR- ..| tin- vt-.-. i or i<\ 'h.- go,,.!, to be valnl,
• sh "1 be ilj>p(<>..-.l ,,f III ai. (,r,|,ini,- with tin- lavs, of tin- < aptor St,,'..

.then It pronoun, .-. th.- <aptnn- to (x- invalnl, tli.,' , ourt shall opIlt thr rtstttution
i thf vessel or g<^)d>, hxing the amount of tli. lamages, aiii, in , ase the vessel or goods
: ill have been <le*tro\v'l. it shall .let.rmint- th< . ompensation to U- pul to the owner.

The judgement- of the pnz«; (durf shall b.- ofli i illv notiti-d to th,' [Mitn «. They shall
:,. t be executon,- until th,\ havr obt iin>d the lop .• of rfi juJicaU.

Akll' '-,
;

The judgement, of a pr!/.- • our! ii.av !),. h lyht on a|.p,al Ix-iore a High International
i.un.whiih shall Ix,- organized n\K,n the oiri.r.ak of a nival war mil shall jia-, ui)oii
J priz.- <as.-s arisini,' o-it of the war^ In . „-.• w.ial S'ale, aie . ngaged m the na\,d
«dr, there shall bo formed a> maii\ dilt. r- tit Hi„li (.our! a, the nunib«-r of Ulliger. nt-
;:n !&1 bv two.

The judgemrni, of th.- HiltIi (Cur! diall b..- exemted inmvdiat.lv.

*'

I'

PART II

<~vnsttltiti<jn o] th,- f/u-i: l>t!,-ni,i;,f'iuii Prize Ccurt

Akiii r
!"

4
The W.di International Prizr r,,ur' di dl Ix; , ntn!".-,M ot tiv,- ni.-nil- r> iw,, admiral-

nl thr.- m.-mbers of the Ferman.-nt i ..urt of ArbitratK.n ..f Th.- Hagu,-. Within th.-
:a.. wttK- following the outbreak .4 ho-tillti. -, .• ..-h ol th.- Kjlligerent parties shall
.•sii.T.itc an a.lmiral and shall aNo addr.-- itM.-lf t- .; neutral I'..w.-r, wTiicdi in turn sha"
.:;.";~- another memb,-r, within th.- rw.) w.eks loHowing, from among th<- members .

•:* ( •irt of Arbitration apprjjnte.i by it Within a further fK-rii.d of two u.rks the two
r-utril powers shall address th.-mxdv.- . .inj..intlv to a third neutral Power, whh li shall
• iek-. t.- i by lot, if neressarv', ,,nd rhi- Pow.r ,ha'll. within th.; two i-nsuing w'.-ek-. .hoov.
:.- mth member from amoni; the ni. inb.r- <.f th.' Court of Arbitration appoinf.-.l I it.

Article 5
rhc H;gh Prize Court meets ujm.ii th.- tir-t a}>i» al from th.- judii'-ment ..f a pnz.- court
I p.;p, fh.- conclusi.in of [x-a.:.-. it d!-.,lv. > as ,o..n .. all th. prize ^a-es ,»ri.-ing out
".. w ir ,hall have been d.'tinitiv.-h- ,t-ttl.-,i.

Akii. LE '.'

fi - \{'.z\\ Prize C.jurt ,hall ,it ..t Tlie Hav'u.-.
h\ .-; ' m case n{ for:-: majturc. it . iniiot b.- tran-terr>-.l eNewht-n without the con-«-nt

:
•;. • A.: !x-lli',-.-rent parti.'s.

AktIii.e 7
H:~-!i Pnz.' Court -hall -.1.-.:! it- pr, -ident by an ..hM.Iut.- maj. -in- .,1 vot.s fn.m

."• '- "-' <"'< 'f> memb,'r, who b,l..ng t.. th.- P. rman.-nt I'.jurt ..f A nration of | !i,-

"^--. Ir need b<-, there shall Iv- a ,.-,.>l 1 ball.'

ARii. Li: .- •

-'"-
! one of the m. n,''>. rs of the Huh Prize C..urt die. r. -ign, or be prewn; ; from

•:::., t.-.^m any cause wliate%-cr. th- .-.aiu- [)r.xe.iuiv -haii be I. ii..vvi-,l in niiing the
- w.i, inUowe.l in the origin li .ipji^'intm.-nt.

' Ste Article v.. of the ArbitrjtiLr. conventR.n ol is.,i> .oj.v p. so.
' See ArtKi. :; of tho .^I'ltr it; n i' nvention.

:.

'I

i»
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Articlh tj

The members of the Hi^h Pria- Court shall receive the travellinR allowances to v\

they are entitled under the laws of their ctmntry. They >han be allowed, in adili

a monthly salary ot i.v»o Hutch florins, wliu h shall be paid to them throuph the li

national hureaii of the Court of Arbitration of The Hague.

Artk I K lo »

The Intirnalional Bureau of the Court of .Arbitration of The Hague acts as pi;

to the Flinh Prize Court.

This Bureau transmits comniunic .itions relative to the meetinK of the latter.

It has charge of the a k hives and carries out the administrative work.

Artici !•: II*

The Hiph Court determines what lani;inj;e it will itsili um' .ind wli it laufoiai," >

Ix' iiseil Ix'fore it. In evuv '.im.' the language (if the interested Ixiligerent paru
Im- usimI iM'ton It.

Artk i.i; \i '

In all pri/.e cases in which they are interested as laptor States, belligerent p,i

may apjioint delegates or agents before the High Court to act as intemiediarie> U t\

themselves and the High Court.

They may also engage counsi'l or a<lvocates appointed by themselves lor that puq
to defend th<-ir rights and interests tx'fore the High Court.

Article 13

A private party mu>t lie represented before the High Prize Court by an .ittn

or proxy, who may Ix' either an advcxate in a court of appeal or a supreme court o|

tirritory of one of the contracting parties, or a professor of law in an advanced m
ot one of these territories.

Article 14

For all notices anil the securing of evidence the High I'rize Court may apply i"

(iovemmeiit of the State on whoso territory the notice is to Ik: served or the 4vi.i

s«-cured.

Execution of tin- recpiest may not be refus<,''. unless the State retjuested coiw
it calculated to impair its sovereign rights or its safety. If the request is complii il v

the State requested shall take into account only the ca>h expenses .ictually incurnd.
The High Court is free to have recourse in these cases to the intermediary of tin S

on whose territory it sits.

PART III

Procedure in the Hif^h Prize Court

Article 15

The b<'lligereiit party and the private party have a right to app-al.

Akticle It)

Apjx'al may Ix' ent'nil m the prize court or in the Inteniational Bureau,' 1 itln'

writing or by telegraph.

Till- jxTitxl within wlin li ap|Kal iiinst Ix- entered i> hxed at two months, 1 'Uii

from the day the party apjxillaiit is notitied of the judgement of the prize court.

' Si < .\rtiLK .J i>f till' .Xrliitr.itinn t'onvintion.
' Si 1- .Xrticlc- i.S lit the .Xrlutr.itioii Ciinvi'iition.

' Set- .\rHi U' 17 of the .\rbitr,ition Convention.
' Si'f .Vrtii If 10, iuf'rii.
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Article 17

If appraJ is untfml in the )riw court, tins court, without « otisiilfrinK »hc question
whtthfr the app«;il w,i> cntcrnl in ilui- tinif as abovr, shall forward within seven <l.»ys

all the rc'conls of tlie case to th • lntcrnation.il Bureau, which sliall transmit them to th-!

High I'riic Court.

If appeal is .'ntered in the 'ntern.itioiial Bureau, this Bureau -hall notify the prue
cuurt chrectly, by lelei^raph, if ,.o.-,^il.le. Tin \m/r court -h.ili then .ict in confonnity
with paragraph l of the present article

ty

it.-, order, U si rvcd hy

Akik l.t iM

The High I'rize Court shall olhci.illy iioiifv to the par-' s, decrees and decision- made
hv 1' in tlieir absend'.

Notice- 'o \m- served .it the se.it o| the fl^li (

ilie International Bureau.

.\K1Ii II '

.Ml apih'als, which sli.ill not have Iwcii l.ik ,!! t|,, '.ii".' i.

iiiU>t Ix- rejei ted by the Hi);h I ourt. witliiiui
, ,< 'ii ,r - • n

Nevertheless, the HlKJi Court iiiiy, ii|)i : i|ii -! , ei; , , , ,>,,;•
,1 party who, as a result of y/»^rc »M«;,i(rc. Ill," h. n h' -.eif r

llie penoil ti.Xed, ami sh.dl restiip- to til". | : .

\x Mi.ide by the ['.irty within two niontlis mi
..ml. 111 any evnt, belori' the ih-..ii|iiticin e ii'L

I

•b«!ore fixed,

SSlble.

'I l.iviiur o|

/!>< al wit Inn

request must
forct- majtiirc,

'1 ii !':
. irt must otliiially

,
I. Ml .1' I in writing or bv

.\kii.ii .

II .ipiH.il has Ih'( 11 enteii-.! vvitlim the [K'nixl li\. I, i

notify ihe respondent with ,1 citllled true copy oi

ti-lii;r.iiili.

.\nni 11: 21

Ihi' Hi«h l'ri/.e Court sh,,]] liv; the periods witliin which the parties must produce
thru wntten decl.iratn ns .md couiiti rMJecl.ir.itions, and the instruments, papers, and
liuctinunts rehitin^; thereto.

A certified true cojjy of every p.,per produceil by eith.r parly shall Ix- officially trans-
mitted hy the High Prize Court to the other p.irty.

AKTin.i; 22

L>nn the expiration of the jhtio.U mentioned in Arti.Te 21, paragrajjli i, there sh.dl
Iv .m oral argument Nfore the Hinh Court, to whii li the parties must be ottici.iUv
-iimmnned.

Il a party does not apixar, de-pite the l.ict that he has Inen dulv < ited. the l\\J\
iniirt may, upon the request ol the other parl>-, ojxn the arguniint on'ap|)eal.

.-Vktii lk jj '

llie discussions are undei the control of the {.resident.

lilt V do not take place in public, uiile-s the High Court, with the roiiM-nt of f- belli-
.ir.iil party, so dtciiics.

Minutes are t,iken of these di-cussious by secretaries appointed bv the p- ..lent,

llu-e minutes alone have an autheiiti character.

i'!!

AiviicLK .>4

.Afl'-r the oral argument, th.' Ilish Ciurt may, either on 1!- own initiative or upon
ihr r..niest<)f either of the jiiriir-, .ind in conformity with .\rticle 14, secure sui)p|e-
ir.ui! ii\- evidence resiKctiug ilu' t.ikiiu il tcs;irnon\ before the pri/;e court. The Hi^;h

' See .XrtKli ;. p.ir.ii;r..|.ii .' ,:if'r,i.

- s, .. Ar'.!':!e u ...! l'"- Arbit-.^ti'^.;; I'.ie. _ :;'.;;:;.
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Court may order this supplementary evidence to be taken either before itself or Ix
such of Its members as it shall have commissioned for this purpose, provided this c n
done without resort to compulsion or the use of threats.

The parties are entitled to be present at the taking of testimony. . certiticl
copy of the procee«lings shall be officially transmitted to them by the High Court.

Article 25
.After the evidence lias been secured, the High Court shall officiallv summon tiu'

parties anil order the oral .irgument to be rt siimed.

Article 26
Tlie High Prize Court shall take into account, in reaching its decisions, the on

record of the case and the oral statements of the parties, and shall render its deo^i
in ttie lull and entire iiidependence of its conviction.

Article 27 >

The Court shall consider its decisions in private.
All questions are decided by a majority of the members.

Article 28 *

The ju.igement of the Hi^Ii Prize Court must give the ro.isons on which it is I,,.
It >li.Ul be drawn up 111 writing ami signed by every member of the High Court

I he inmonty m.mhers of ihe High Court may state tluir dissent on signing.

Article 29 =•

The judgement shall Ix,- read at a i.ublic sitting of the High Priz«.- Court and oltin
coinmuiiK'ated to the parties.

When it has b-jen so communicated, t.ie High Court must transmit to the • in
State the record of the prize court, together with a copy of the judgement of tli, H
Court. Ihe jiKlgement shall l)e e.xecuted through the intermeiliary of this State.

.\rticle jo

Each party >li.dl pay its own costs.

The party ag.iiii-,t whom the Court decides shall In-ar, in addition the cost
trial, and shall i)ay a < oiitribution to the genct.il exjK-nses of the High Prize Court
contribution shall be det.rmined proportionally to the value of the subjeit-mi
the CIS.-, and shall not excee.l i \>ct cent, thereof. The imount of the e\i..ns. ..

paid by Ihe losins party shall be ti.xed in the judgement of the ( ourt.
If the appeal is taken by a private |),irtv, this party shall be reciuired to .lepo,i

the International Bure.iu, security in ill-- amount ti.xed by the High Court on 1

ol the eventu.d <x|).nses provided for in paragraph 2 alxnv. The Court sh.tH \x- .

10 postpone th. ,>|),niti:; ot the apiH'.d pn ceedings until the amount of tins s,-. ,111
iH'en di'posited.

.\riicle ji
T(. provi.le lor th." eventual expenses of the High Prize Court, each U'lliMnn!

shall iH' r<(jt!iriMl to make a preliminary deposit ot 25,000 Dutch tlorins with th.
iiation.d Biiiv.iu, ,;nd this within the two months tollowing the declarati.m ot w.ir I

deposits of like amount shall he ma.le hv the Njligerent p.irties wheney.T tlie ,|.

iii.i. e ,m.l the receipts providcl lor 111 Article jo, paragraph 2, shall have b-rn exli i

I iM)r the diss.ilution of the High Prize Court, the International Hureau shiH ,

an ar.ouiit to tiu- iKlligereiit parties ,iiid reiinlniise them their shares of the h.d.ui.

' See .\rtKle ,1 of tile .\ihitr,ition Convention,
' > Artii |i- ;_• ,)l the .\rlutr.itior. ('e.nenti.in
' Sl.' Article ; i nt tlie .Vrliitr.itioii Coiivcnti.Mi.

it I
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ANNEX 21

PROPOSITION OF THK BRITISH UliLlU.AlToN

Draft Convention rdativc to a Permanent International Court of Appca!

Article i

A IVrmaiicnt Int.Tn.itii.ii.il Court of ApjX'al shall Ix- orK'anizcil, liaviiif,' for its obit", t

the appli.ation of international laws in naval prizt cases l>ct\vecn tlio sif,'natory Powers.

Ariklk 2

Tlie Pennaiient Court shall Ik' eompitent to pass upon all ( a>es in wliicli a prize court
iu> remlereti a decision Llirectly affecting the interests of a neutial Power or of its sub-
joits. ami when that Power contend-, that tin; decision is in error, either in the m ittir
of la'v or in the matter of fa<t.

It is understoo(! that, ni any country, it is onlv a decision of the court of hist in-
-tiiKc, to which the neutral Power or it-, subject has access, that niav be apiK'aled to
the Permanent Court.

.\kti( 1.1: ',

.\ neutral Power brought into a cis.' by the tact that tln' rif^nts of its subject haw
Krn unpaired by a decision of a court of last instance, as luenioned in the forcoin"
article, is entitled to apply to tlic> Pennauent Court in order to secure a new decision tMtlu r
hv aniiulmr'nt or bv ap|)e.tl.

Akiii r i: 4
Ea.Ji of the >ii;ii.it(.iy Vn\\>r>. whose in.Tch.mt ni.irine, ,it the time of die signini,'

of the proent Conv.'ntion, exceeds .1 total of Soo.ooo tons, >liall de>ij,mati> within Hiree
m.'nlh, Imm tlie ratihcation of the iire-eiit instrument a juri-t of recognized com[)eteiice
in ([lustions of international naval l,iw. whose mora' character is of the highest anil
who 1-, disponed to ..ccept the oHic,- ot judge ol this Court. Kach Power shall hk'ewise
. lesion. ite a ilejiutx- judge having the ~,inie qualiticitions.

AktK I.H 5

Til.' president of the C.nirt -hall be n.mied bv the Powei>, in alphalieticil order who
have deMgnate.l judges u, the Court, ,ind ,li,i|| hold oihce for one vear, begmniii" on t\h-
:iw ni January. 1 he Internation.d Hure.iu of Ihe Higue shall he 'charged with the
ixn utmn ot this provision.

It there is a tie vote, the proideiil shall decide.
Ihe president who presides at the beginning ol ,1 litigation shall continue to .i.t until

II? 'liise.

.\RI1CI.1C f)

It die legal question to be diMi.jed h,is alreadv been settleil bv ,1 coiivee.tion to which
ih- I'.mvrs in dispute are sign.Uories, the decision of the C.nirt sli.ill be ni (onformitv
with the stipu' itioiis of the convention.

Ill the absence of a convention, it .ill civilized nations are in agnenieiit upon a legal
|"|int. the Court must likewise render .1 decision in conformitv with this general opinion

Uiiere these conditions do not exist, the Court sh.ill render its decision bv .ippKiii-
'hr pniuiples of international l.iw.

~

.\Rruii; 7

Ihe signatory Powers engage to coinplv 111 good faith with the judgement of this C. urt
aiM iM e.vcute its orders against its ,,wii subjects, and also to lu.ike the nece.ssarv changes
'n thill liws to render the orders of ihe Court valid .uid elfeclive.

' .(i/.s 1/ i/,i, row. >,'/>, vol ii, p. 1076. iiHiiiU' Sc(.
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Article 8
In till' absence of a convention between the parties, the prcxedure is as follows

Article 9
Tlie plaintiff fonvanls to the Bureau a clocument informing the latter of the 11 .

ot his retjuest and the reasons therefor.

Article io
The Bureau transmits the plaintiff's (hnument without delay to the defen.lanl

within two months from the receipt of this document the defendant forwards lu^ i

to the Bureau.

Article ii

The Bureau transmits the defendant's reply without delay to the plaintiff.

.•\rti( i.i; ij

The Court sh.ill include all the judKes, and all sliall sit, with the exception of t|,. j„
appointetl by the Powers in litigation.

In case of the absence of anv one of the numbers called upon to act the d ii'it\ ,

shall sit in his stead.
'

'

.\RTI(LE ij

The Court meets on the date appointed by the judges.

.Article 14
The Court may exercise its functions, if (Kcasion ilemands, in the ah-erin' i..

defendant.

.\rtici.e 15
The judges of the Court enjoy uiplomatii jirivileges and immunities in the ptTf..iin

ol tliiir duties outside their country.

.Article ib
With the nece-s.iry chang.>. Articles 22. .'j, 25, 26. jj-z,^, and 57 of the C,.„v. ,.

I'>r tlir p.uitic settlement of international disputes, concluded at ThV Hague on h !v
iSc)9, govern the I'eini.inent Court, it,; jiulges, and its procedure.

ANNKX ;«J

I'KOI'fJSIUO.NS KKLATIVK TO THIC CKK.VHoN OF A.N l.MKK.NATIO.N \1

t'KIZi: COURT

{)Ui^t,.>.u!uin chill, n up hy his ExcclLmy Sir lu/icrc/ l-ry. and Messrs. Krircc .mi
I.i'ins Renault liy liirection <'/ l/ii suhcummission

I. I> tiitri" occa>ioii to create an International Court ol .Apixal for prize c 1- - -

->. >h,ill lhe(ourt to br cr.at,<l ,i,->ld.,- between the belligerent Stat.' to wl,; L
..iptor belong, aiKJ the M.ite makiiik' claim for it, subje. i> who have •^utlend l-~ 'r

tlic
( aptur.-. or may tli.- matter !)<• laid lH>lorr it dire, lb- bv tlw priv.ite Der-oiw . i

,:

I" hA\i- -utt.-re.l li.ss
"• ..II-

,;. .Mii>t this Court t.ik.' . cKlil/aii. . .if .ill pn/..- .a-.-,. ..r oiilv ol .-ase, m wh;. :,

iiitire-t- .>f n.-utral (..iv.TniiKiit, or jirivate iitiz.ns are involved }

4. Wh. 11 shall till- International Court begin to ,ict
-

May th.- .a-.- Im' l.iid \x-iorr it .is vo,.n a-, tli.- nati.inai , .lurN of first iii>t,i!. -:

iMV.- r.M. er.-.l th.'ir .I.Ti-i.,n a, to tli.' validitv ..I th.- .Mptuiv, ..r i-. it n.'.e-an ^.^^
uiiiii liii.il pi.iy.ni. nt h.i- \>vv<\ r.nd.-ivd 111 tin- Stat.- ,,| ih,- , ,i|itor .^

.l.Iti it J,\uiii,iih, \ul. 11, p, l.j;;., ,,i,u,,if ,,,,.

(r* fc'f-

jii
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5- Shall the International Court be a i^nriMvin organization, or shall it be con-
itituted only when a war breaks out .'

6.\Vhether the Court f^' p..nnanent or temporary-, wh„ may be members of it?
On V jurists designated by nations haying a navy of a size^ to 1„- determine.l, or admiral.
and jurists, who .re ni. mbers of the Permanent Court of Arbitration, designat.-d by the
belligerents and by neutral states .'

b
- y •-

Will it be necessary, in ,i giv.-n litigation, to ex, lude the judge, of the nationality of
tne interested parties r

;. What pnnciple. of l.iw >hail be applied in ttie High International Court "'

». Is It nece^ary to r.gul.ite the ord-r and the- nu thod oi t„kin.- te.tiinonv be-fore the

ANNEX 4«

rROFOSITION or IHi; 1,1.1.1, .Alios, ,,I (,i:kmaNV, l NUKi, -IATI>, FKVNn- \ND
l.Ki Al Bkll AIN

PART I. -General I'ruiisiuiis

ArTK LI, I

Th,- v.di,htv of th,- ,.,i)tur,- ..: a ni-r, hant diip or it> • .,rf,o dial! b- ,l,Tidi,l befoiv
. ;

n/r
.
,.urt. in a, ,.,,r.lan. • with rh. pr. ~.-nt (..nventi..n, wh-n neutral ,,r ,Ti,'mv i)roi.ertv

Akiulk j

.Iun~d:rtion in niatt. r^ ot prw,. „ ..x.rti^e.l in the lir-t in>tan, l,v the national p,,/,-
".::< I't the rxlliL'irent eaptor.
The ju^igement- ol t!u~.-

. ,,urt~ d. lil h, pron,mne.-d in publi. or ofti,-iallv n,.titi,d •.,
"

. r.'.utr.i! ,>r ,nemy ouner>.

Arti'Li; j

^
rh-

j
di:,-nient- ,.f national pr;/- ,-,.urt- niav b,- brought tHlon- the International

: ::/ I art—
:, .vhen the ju.Uvni.nt of -h.- n,,ri.n,,l pn/.- ,-,.urt- att--..- th, pr,.p,rtv ,.i a n,ulral

! >••: r individual
:

.' When the jud-. m,nt altV, i, , i. niv jT-p-rtv an,l relat, - to :

-t t ari,'o on boani a n,-utral -liip
:

_
<ir an --neniy -hip eaptur, 1 iii •!;, t. rritonal wat.r- ,.| a n.utral I'.nv. i- uj,,-,, that

i >-r ha- not marl.' tj,,. , aptur,- •!;. -nbj. , t ,.t a .liplomati,' , laim
^ I 'r nnallv a .lain, h.,-, d :p.^n th.- fa- t that th- -.-i/ure ha- Ix-.-n .-tf.-. t.-l in violation
:.-r..l pr.,vi-i,,n- ..I a ,-..nv,-n'i. : ::i f. -r.-e b,-t\v. . ii the b,-llit;er,-nt I'ou. r- ,.r ol in"-,•"'.. -nt is-u<-d bv the l-H-llii.',-r. ".: .ipt-T
ri- appi-al a.uain-t th.- n-L'-ni •,! .-; t!:. n.i!i..nal , ourt ran h,- b-a.,-d .-ii t|„. -,,„in.l

' •' iu.!i.'.-ment u I- wron- , ::!.. r ip i.,.-t .-r in law

.\K!I. ! i: 4
A:. app.-al ni.i\ bi- br. .luiit

'

:
B\ a n.-utrai I'-.w.r ii th- lu !- nv nt '4 th.- na'ional tribuna!- iiijuri..u-lv att.-.t-;r ;-Tty.-r ih-pr.-p.rtv,-:it-r,- ,;;.v<,;/. .Xnuh- \o i . -i ir ,;,„ , ,,„„r,. , ..„

,
--,

••"^•1 '~ •iiii-i.'i .1 1.. h,,v.- tak- :.
I

-.1 III th. t.-rnt.iriai u,i- r- --; thai p.^u. r .Xrti.lei.

- Hv .: ii.-utral in.iivi.luai it th. lu Ic- :;i. nt ... ti... n.,ti.-i..,; , o„rt injiiri.mdv alt,-,i,
-;r >rt\ .\rti,l.

; .\,, i,, -u!>!- m,-\\. \. r t- th.- n-.-rva:)- ii th,,t th,- I'.^wer to whi.b
•• --- niav h.rl.i

1 hiia t-. hriii. th, . ,,- h. ,or- th- . -.ur;, ..i inavit-.lf undertake
;' linu- m h;- phua-

,

i'Jjku
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3. By an indi\-idual subject or citizen of an enemy Power, if the judgement of tli.'

national court injuriously affects his property in the cases referred to in Article 3, N'o. .'.

except that mentioned in paragraph b.

Article 5

When, in accordance with the above Article 3, the International Court has jurisdiction,

the national courts cannot deal with a case in more than tw») instances.

If the national courts fail to give final judgement within two years of the date of capture

.

the case may be carried direct to the International Court.

Article 6

H a question of law to be deciikd is covered by a treaty in fore between the belligrRiu

captor and a I'ower whicii i> ilsell or whose ressortissant i> a party to the proceediiii;-

the Court i> governed bv the provisions ol the said treaty.

In the absence ot sucli provision>, the Court shall applv the rules of internation.il

If no generally recognized rule e.\i>ts, tl;e Court -hall give judgement in accordan.

the general principle of justice and equitv.

The above provisions applv to (jue-tioii- relating to ihe order and mode tif prool.

It, in accordance with Article v \o. Jc the ground of apix\d is the violation .-i .,:,

enactment is5Ued bv the belligerent laptor, the Court will enforce the enactment.

riie Court mav disregard l.iiiure to comply with the prinedure laid down in tin ni.h t-

nuiit of the bi'lli^erent captor wluii it is (pf opinion that the conse<iuences of ciMnplvuii:

tliereuitli ,ire unju>t and inequitable.

ARTICLI£ 7

ll the Court pronounces ili.- capture of the ve-sel (jr cargo to be valid, it --I1 il! !•

.1i:.1)os<m1 of ill accordance with the l,iw> of the lielligeieiit ( iiptor.

If it pronounces the captuii' to be null, the Court shall onler restitution of the

r.irgo. and >hall fix, if there is occasion, the amount of the damages. If the ves>el

liav<' been -old or destroved, the Court shall determine the lompensation to be giv

ijwiier on this account.

Liu

Vr~

or

'

rll t

., ler

.irc"

.\RTICLI; s

he signatory Powers undertake Im -ubmit in

national Pn/.e Court and ti

. ^ I f.iitli to the deci-ions of th'' lilt'
1-

arr\ th.-ni nut with tlie le,i-t im-sible del.iy.

|;} y

I'.MvT II. -(.'oiisliliiliiot ,'! tlu- Iiitcrnaii''nal Prize Cciirl

.\Kiic !.i:

The Iiiterii.iti..n.il I'ri/e Curt i- M.mpo-ed nl ]\u\-^.~ .ind depiitv judge- uli- 'Aiil 1»

ai>i)ointed bv the -imi.itnry I'i.\\er> and nui-t all be jurist ..f known i)p>ticien( y m .iii.-i;-ii-

of iiitiTnation.il ni.iritune law ,ind of the highest moral iipul.ition.
^

The appniiumeiit of the-e )udge> and de|mlv jud-e- -li.ill be made within -i.\ i'i'Uln-

after the ratifuatioii <'t the pre-eiit Convention.

J. - f 1 ^

.\rtici.i-; 10

The judye- and de]iiitv ludce- are appointed for ,1 p.nod of ,i.\ y> 11- i- k"ii.<l !r-ni

the date on whidi lii- aiipomlineiit • hall have been iiotilied H- the Adniini-tralive 1
on:, n

of the Permanent ( ourt of Arbitration. TlK-ir .ippfiiiitnieiit cm be reiiewi-d.

Should one of the judge- nr deimtv judee- die nr re-iK'n. the same i>rocedur.' 1- 1. il'.w..;

for filling the vmmv v .1- w.i- lollou, ,1 for appointing liilii. In thi< case, the aii|ioii!'i:!. la

i- inadi' for a fre-h [lenoil of -j.\ ve.ir-.

If III Ml



THE INTERNATIONAL PRIZE COURT 80.5

Article ii

The judges of the International Prize Court are all equal in rank and have precedence
according to the date of the notification of their appointments (Article 10, paragraph i).

and if they sit by rota (Article 12, paragraph 3), according to the date on which thev
entered upon their duties. Wlien the date is the same the senior in age takes precedence.

They enjoy diplomatic privileges and immunities in the performance of their duties
and when outside their own country.

Before taking their seat the judges must swear, or make a solemn promise before the
Administrative Council, to discharge their duties impartially and upon their conscience.

Articli; 12

The Court is composed of fifteen judges ; nine judges constitute a <]uorum.
The judges appointe<l by the following contracting parties : Germany, .\ustriu-Hungar\

,

the Uniteil States of .Xmerica, France, (ireat Britain, Italy, .Japan, and Russia, shall
always be summoned to sit.

Tlie judges and deputy judges appomted by the other Powers shall sit b\- rota as
•hi)wn in the table hereto annexed.
A judge who is absent or prevented from sitting is replaced bv the ilejititv ju<lge.

.\KilCLt IJ

N'o judge can sit who has l)een a party, in any way wliate\ 1 r, to the sentence pronounced
by the national courts, or has taken part in the case as counsel or advocate for one of tlic

p,irtii'>.

N'o judge can. lUiring his tenure of oltice, appear as awnt nr advuiate before the Inter-

national Prize Court or act in any capacitv whatever.

.\K1'I(IK 14

Tlie belligiTent captor is entitled In ajipoint a iiawil oi'tu > r of liiyli rank to sit as assessor

but with no \oice in the decision. A neutral Power wIikIi is a part\' to tlie proceedings,
ir whose ressoriissiint is a party. lia> the same right of appointment ; if as the result of

this last provision more than one Power is concerned, they must agrte among themsehe>.
;l iitcessary by lot, on the officer to be appointed.

Article 15

riie Court elects its president anil vice-president by an al)solute majority of tin

.i-t .\fter two ballots the election is made by ,1 ban niajoritv, and, in case the
irr r(|iial, by lot.

..KTICLi; 1-

riie judges of the Internation.il I'ri/i (Hurt ,iic I'lititlril to travdliim allnwaiic

: lunl.inci- with the regulations in forci- in their own countr\' and, in adilition, wliil
I iiirt IS sitting, or while they are carrying out duties conferretl upon them by the C
I niunthly sum of . . . N<therland florin-

These pa>Tncnts are included in tl:. .^( nigral expenses of the PeriiKii: nt (\<\\

.\rhitration and are paid through tin- Int'inational Bureau.
riie judges may nut reci-ive fmiii their own Government or from th.it ol ,my other I

j;i\' iriiiuiirr.ition in their canac it\' ot nuinbrrs ot tlii- Court.

VotrS

votes

e> 111

e tilc

ourt.

It o!

wi r

:i

h

.\KficiK :;

1 ill- seat of the liitirnation.tl I'li/i Court i- ,ii I'.u- llaL;ur .unl it laniiot except in the
LiM- n\ foric miijciirc. \>r transkrrid iIm where without the consent of the belligerents.

.\KrKii IS

1 lie Administrati\'e Council is ehar^'d. with ri-.;,ud to the International I'ri/e Court,
•iitii the same fumiions that it tullils, under iIk- Ceiiiveiuion of July 29, liSgo, as to the
I'crm.inent Court of .Vrbitration.

3 F 2
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Article 19

The Intpmational Bureau of the Permanent Court of Arbitration acts as registry to tli,

International Prize Court. It takes charge of the archives and carries out the adniiiii>

trative work.
Article 20

The Court determines what languages it will use and may be used before it.

In every case the official language of the national courts which have had cognizanc
,

ot

the case may be used before the Court.

Article 21

Powers wliich are concerned in a case may appoint special agents to act as iiit.r-

mediaric-s between themselves and the Court. They may also engage counsel or advo, .,1,^

to defend their rights and interests.

.\RTICLE 22

\ private person concerned in a case will be represented before the Court \>\ ai:

ittorncy who must be either an advocate qualified to plead before a court o appe.il or a

high court of one of the signatory States or a lawyer practismg before a similar court, .r

lastly, a professor of law at one of the higher teaching centres of those countries.

Article 2^

For all notices to be served, in particular on the parties, witnesses, or experts, the (n^n

may apr'v direct to the Government of the State on whose territory the services sli.ill W

The same rule applies in the case of steps being taken to procure evulrnr,

.

uests fortius purpose are to be executeil so far as the means at the disposal of Iti-

lied to under its municipal law allow, ihey cannot be rejected unless the 1 ow. r

consiilers them calculated to itrpair its sovereign rights or its safety. H tl|

npliedwith.tliefeeschargedmus- only comprise the expenses actually ineurr !

t is e(iuallv entitled to act through the Power on whose territory it Ht-.

carried

Th.
I'owei

ill (JU

il •: U

Ai
made
item
Th.

il to

le nat

lal 15.

roni 1

PART III.- Procedure in the International Prize Court

.\Rri< Li: 24

International Prize Court is entered by means of a written deel.ir.iiMi

il court wiiich has already ilealt with the case or addres>>d t.i t!;.

1 ; in the latter case the appeal can be entered by telegram.

•1 which till ,ippt ,(1 musi be entered is fixed at four month-, >
..uiiti: -

i>ion is diliv.reil or notitud (Article 2, paragraph 2).

.\Krit 11: 25

If til.- ii.i ol apinal is entered in the n itional tourt, this idurt, without cmi-

the .pi. -tioii \URther the appeal was . nt.T.<l :ii due time, will tr.insmit within m v<

the r.ci;rd .1 th.' . ase to tile Internati.jnal liimau.

If the n..ti.-< .>t appeal is seni t.. the Internati.mal Bureau, the Bureau will ml.

national . ..urt dinctly, wh.n possible by telegraph. Ih.' latter will traiiMnit th. r-

pr.ivi.lcd HI til. pr..;.<ling paragraph.

When the .ippea! \-, br.iuglu by a n.^utral indivi.lual. the Inteniati..nal Bur. ..u

iiif..rm- by t. I.'urai>li th. iii.li\i.luars(iovernment,in order t.i.iiable it t...'iit..re.' tl

it 1 nji)y>. un.l. r .\rtKl. 4, par.igraph 2.

Ariki.!. if)

In the case pn.vi.lr.l f..r 111 \ni.l,. s, paragraph 2, theii.aUeol app.'.d can b.- .i.i.ir

t(i th'' Internatiuiial Bureau only

uf ill.: period of tw.j years.

11 Li^

•r\\. \u-

. ..ni a-

.it fW

r;.;i.

It must be'.ntered within a ni.inth .•! the .vi'! r.iti-

:

mu

ni Mi .ii.i \'\i

•iH
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Article 27

The Court officially notifies to the parties decrcts or decisions made in their absence.
Notices to be given to parties in the place where the Court sits may be served through

the International Bureau.

Article 28

If the appellant docs not enter his appeal within the period laid down in -Articles 24 or 2(1,

it shall be rejected without further process.

Provided that he can show that he was ])revente(l from so doing hy force majeure, and
that the appeal was entered within two months after the circumstances which prevented
him entering it before had ceased to opcr.itt-. the Court can, after hearing the respondent,
grant relief from the effect of the above provision.

Articli- 29

If the appeal is entered in time, a true <(>py of the notice of appeal is fortliwitli officially

transmitted by the Court to the respondent.

.Artici i; jo

If the litigation involves a prize in wliicli there are other parties interested than the
parties who are before the Court, the latter will aw:iit before dealing with the case the

expiration of the period laid down in .Articles 24 or 2(>.

Articli: ji

The pnicedure before the Intern,itiM!i;il Court includes two distinct part> the written
pleadings and oral discussions.

The written pleading- consist of the deposit and e.xt lutnge of cases, counter-cases, and,
if necessary, of nplies, of wliich t!ie -irder is fixed by tlu' Court, as also the periods within
which they must be ili livered, rh<- p;\ni. > annex thento all papers and documents of

whirh they mtend tn make use.

.\ Certified copv of eV(r\ doeunuiit produced hv one p.iitv must l)e communicated to

the other i)arty through thr inediiim ot the Court.

I''*

AKricLi. .;j

.After the close of the pUachnj--, .1 pulilic sitting i> lu-ld in which the parties state their

view of the case both as to tlu Liw and a> to the fact.s.

The Court may, at any stage of tlie proceedings, suspend speeches of counsel, either at

thu request of one of the partus, or on th<ir own initiatixi in ordt r th.it supplementary
evidence may be obtained.

.Xkucll ;;

The International Court may onit r thi >uppiementarv evidence to he t.iken eitliiT in

the manner provided by .Article 2,5, or betoix- itself, or om- or more of the members ot thi-

Court, i)rovided that this can be done uiiliout resort to compulsion or the Usi' of tlm ats.

If steps are to be taken for the purpose of obtaining e\idence by memlvrs of the Court
outside the territorv where it is sitting, the consent of the foreign irovcrnmt iit nmst l)c

Stained.

.Artki.i-; 34
riir parties must Ih" summoned to t.ikr part in .ill stages of the \'i" 1

' dilii;^ and receive

.iTtituil copies of the minutes.

.ARriciK 55

file discussions an' uni.ler tlie eontroi of tlie prcsidi-nt (t vice-pr^ siden». or, m case they
ire absent or cannot acf, of thr -. nior judgi present.

The judge appomted bv a belligi-rent party cannot preside.
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'I

Article 36

The discussions take place in public, subject to the right of a Government whi.l, 1,

a party to the case to demand that they be held in pnvate.

Minutes are taken of these discussions which are written up by secretaries appc.intid

by the president. These minutes alone have an authentic character.

Article 37

If a party does not appear, despite the fact that he has been duly cited, or if a party

fails to proceed within the period fixed by the Court, the case proceeds without that |..uiv

and the Court gives judgement in accordance with the material at its disposal.

Article 38

The Court takes into consideration in arriving at its decision all the facts, evidtn.
.

.
„,

!

oral statements. It makes decision in accordance with its free and fully indcp. na.i.t

conviction.

.\rticle 39

The deliberations of the Court take place in private.

\n questions shall be decided bv a majority of the judges present. If the numlnr •

:

judges is even an<l equallv divided, the vote of the junior judge in the order of procr, dirn;-

laid down in Article 4, paragraph I. -liali not be counted.

.\rticlz 40

The judgement of the Court must give the reasons on which it is based. It is sigiul
1
v

each of the'judges that iiave taken part in it.

.\RTliLIi 41

Tlie -riiteiice IS pronounced in public >itting, the partie- being present or duly suiiin:":;. d

III itteml the sent.nct is olhciallv comnmnicated to tlie parties.

Wlidi tlll^ ni.titii ,i!ion li.i> b' III made, the Court tran>nut-, to tin- ii.itioncd priz. ,

th. record i.t till . .i>e, to^;vtlur with cnpies of t!ie various deciMc-i-, arrived at ami

Ilimute- 111 til' procenlings.

\K1UL1. 4

J

K.e h partv pa\ iti own co>ts.

ihe p,irt\ 'asAaiii'.t whom \h< Court decides Kais, in addition, the cost> ot th. ri.i!

. -., pav- I'll- Mvr cent.ol tin \..ln.-ol the -til.jicl-inattiT of the c.i.^e a> a contiil.uti.i!, :

^

the g.ii. I \iHnses 01 tlu luteriiational ( .mrt. The amount ot these payment- 1- !ixt .

in the "uUiiiient i-! tin Court.
, . , 11,

It th.- ipiH d 1- Hr.iught h\ I'l iiiihvulual.he will lunii>li the International Hur. .:". v. ..

-t.untv U' ih. .iiu.uut ti\,;i ;.\ the C.,.irt, for the purpose of guarantcrin|, ,
v, htu.d

tulhlnuiu o! t).. iwii ..l)!iL;atioii> mentioned in the preceding paragraph. Hi- 1 >ur. .-

entitUVi t.- --.r-tpt-iu ': iipi nmg ol the proceeding- until tlic security ha- been luiiii>l.ii;

Akth IF 4_;

Ihe cneral exp-ii-i- .; tie- Intern itional I'rui Ci.un ,, re supported h\ th, -i-;i-;' -',

Puwer- ui the i.ropoition .-MaLli^heil tnr the Intirnation.il Bureau ol the I mv. 1-, I I
'<'

l-nion. Dedmtioii-hallb. 11...1U -I th- payinentMiin!. hv the parluMii .n . ..r.l..^-

,\rtii le 42, p.iragiaph 2.

.Vktu !.i. 44

Whtn thiCi.urt iMiot -ittin;,'. the duties coiiferre-l uponit by Article ;i .iinl \r;

par,i..iapli J, an ili-.hargi <1 by a cm iittee ol thrc- judge- wh-mi the I ourt ,,p;

'Urt

.iU'.

wX'.

I

I 1 1 1 1 • 111^ > .« »r.i imvmk •^-fi ^•'»!se#:'
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ARTItLh 45

The Court itself draws up its own rults of procedure, which must be communicated to

the signatory Powers.

It will meet to draw up tlitx' rules within a year of the j.itilii itnni of the present

Convention.
Aktkle 4b

The Court may propose modifications in the provisions of ilie present Convention

concerning procedure. These proposals are communicated, 'iirouRh the medium of the

Netherland Government, to the signatory Powers, which will confer together as to the

measures to be adopted.

PART IV.

—

Final Provisions

Article 47
The present Convention stiali be ratified as soon as fwssible.

The ratifications sliall be deposited at The Hague.
A minute of tlie deposit of eai h ratihcation >hall be drawn up of wliicti a ci rtit'ud copy

sli;ill be forwarded 'hrough tlie diplomatic channel to all tlie signatory Powers.

Akikle 4«

riie Convention shall come mto force >i.\ months after it> r.aification. 1 he

International Court shidl, however, have jurisdiction to deal witli prize cases dicided by

the national courts within si.x months following the ratihcation.

The Convention shall remain in force for twelve \ears and •-hall be renewed tacitly -i-\

vtars at a time unless denounced.
Denunciation must be notified, at least two years before the e.xpiry of each period, to

iW Netherland Government, which will inform the other Powers.

1 he denunciation shidl only operate in respect of the iU)tifying i'ower. Ihe Convention

shall remain in effect in the relatiipn> Intween other Powers.

.\DD1TI0NAL PROTOCOL TO THE CONVENTION RELATIVE TO THE
CREATION OF .\N INTERNATIONAL PRIZE COURT'

Germany, the United States of America, the Argentine Republic, Austria-Hungary,

Belgium, Bolivia, Bulgaria, Chile, Colombia, the Republic of Cuba, Denmark, Ecuador,

Spain, France, Great Britain, Guatemala, Haiti, Italy, Japan, Mexico, Norway,

Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Salvador, Siam, Sweden,

Switzerland, Turkey, Uruguay,

Powerj signatory to the Hague Convention dated October 18, 1907. for the

CTeation of an International Prize Court,

Considering that for some of these Powers difficulties of a constitutional nature

prevent the acceptance of the said Convention in its present form,

Have deemed it expedient to agree upon an additional protocol taking into

account these difficulties without jeopardizing any legitimate interest, and have, to

that end, appointed as their plenipotentiaries, to wit :

Germany : His Excellency Felix von Miiller, Envoy Extraordinary and Minister

Ple.nipotentiary at The Hague.

I

M iit.-n^ r,,Unl L'fHh.ll :i: tf.lltf . \Cd SITIO^, Vol. Vll, (1 -(,
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IP'

The United Statei of America : James Brown Scott.

The Argentine Republic : Hi» Excellency Alejandro Guesalaga. Envoy Extf«.

ordinary and Minister Plenipotentiary at The Hague.

Austria-Hungary : Baron E. Cudenus, Charg« d' Affaires ad inlerim at The Hague.

Belgium : His Excellency Baron Fallon. Envoy Extraordinary and Minister

Plenipotentiary at The Hague.

Bolivia : His Excellency General Ismael Montes, Envoy Extraordinary and

Minister Plenipotentiary at The Hague.

Bulgaria : His Excellency Dimitri Stancioff, Envoy Extraordinary and Minister

Plenipotentiary in France and Belgium.

Chile : His Excellency Federico Puga Borne, Envoy Extraordinary and Minister

Plenipotentiary at Paris.

Colombia : His Excellency Ignacio Gutierrez Ponce, Envoy Extraordinary and

Minister Plenipotentiary at The Hague.

The Republic of Cuba : Miguel Angel Campa, Charg* d'Affaires ad interim at

The Hague.

Denmark : J. W. Grevenkop Castenskjold, Minister Resident at The Hague.

Ecuador : His Excellency Victor Manuel Rend6n, Envoy Extraordinary and

Minister Plenipotentiary at Paris.

Spain : His Excellency Jos* de la Rica y Calvo, Envoy Extraordinary and Minister

Plenipotentiary at The Hague.

France : His Excellency Marcellin Pellft Envoy Extraordinary and Minister

Plenipotentiary at The Hague.

Great Britain : His Excellency Sir George William Buchanan, G.C.V.O., K.C.M.C,

C.B., Envoy Extraordinary and Minister Plenipotentiary at The Hague.

Guatemala : Francisco de Arce, Charg* d'Affaires ad interim at The Hague.

Haiti : His Excellency Georges Sylvain, Envoy Extraordinary and Minister

Plenipotentiary at Paris.

Italy : His Excellency Count Giuseppe Sallier de la Tour, Duke of Calvello. Envoy

Extraordinary and Minister Plenipotentiary at The Hague

Japan : His Excellency Aimaro Sato, Envoy Extraordinary and Minister Pleni-

potentiary at The Hague.

Mexico : His Excellency Enrique Olarte, Envoy Extraordinary and Minuter

Plenipotentiary at The Hague.

Norway : His Excellency Georg Francis Hagerup, Envoy Extraordinary and

Minister Plenipotentiary at The Hague.

Panama : Juan Antonio Jiminez, Charg* d'Affaires at The Hague.

Paraguay : Count Georges du Monceau de Bergendal, Consul of Paraguay at

Brussels.

The Netherlands : His Excellency Jonkheer R. de Marees van Swinderen, Miiuster

ot Foreign Affairs.

Peru : His Excellency Manuel Alvarez Calderdn, Envoy Extraordinary and

Minister Plenipotentiary in Belgium and Switzerland.

ryii.ilLrl ii si
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Persia : Hit Excellency Mirza Ahmed Khan, Sadign ul Mulk, Envoy Extra-

ordinary and Minister Plenipotentiary at The Hague.

Portugal : Carlos Rangel de Sampaio, Chargi d'AHaires ad interim at The

Hague.

Salvador : John Helsmoortel, Consul General of Salvador in Belgium

Siam : His Excellency Phya Visutr Kosa, Envoy Extraordinary and Minister

Plenipotentiary at The Hague.

Sweden : His Excellency Count Johan Jacob Albert Ehrensvilrd, Envoy Extra-

ordinary and Minister Plenipotentiary at The Hague.

Switzerland : Gaston Carlin, Envoy Extraordinary and Minister Plenipotentiary

tt The Hague.

Turkey : His Excellency Aristarchi Bey, Envoy Extraordinary and Minister

Plenipotentiary at The Hague.

Uruguay : Virgilio Sampognaro, Charge d'Affaires at The Hague.

Who, after depositing their full powers, found to be in good and due form, have

agreed upon the following :

Aktici.e I

The Powers signatory or adhering to the Hague Convention of October i8, 1907,

relative to the creation of an International Prize Court, which are prevented

by difficulties of a constitutional nature from accepting the said Convention in its

jresent form, have the right to declare in the instrument of ratification or adherence

that in prize cases, whereof their national courts have jurisdiction, recourse to the

International Prize Court can only be exercised against them in the form of an action

in damages for the injury caused by the capture.

Articlu 2

In the case of recourse to the International Prize Court, in the form of an action

tor damages. Article 8 ' of the Convention is not applicable ; it is not for the

Court to pass upon the validity or the nullity of the capture, nor to reverse or affirm

the decision of the national tribunals.

It the capture is considered illegal, the Court determines the amount of damages

to be allowed, if any, to the claimants.

I M

.\ktiile .5

The conditions to which recourse to the International Prize Court is subject by

the Convention are applicable to the action in damages.

.\KTKI.t 4

Under reserve of the provisions hereinafter stated the rules of procedure estab-

lished by the Convention for recourse to the International Prize Court shall be observed

in the action in damages.

' .hili, p. ,-4''-
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1^^

A :

Article 5

In derogation of Article 28, paragraph i,* of the Convention, the suit for damage-

can only be brought before the International Prize Court by means of a writter

declaration addressed to the International Bureau of the Permanent Court of Arbitra

tion ; the case may even be brought before the Bureau by telegram.

Article 6

In derogation of Article 29 '^ of the Convention the International Bureau shal

notify directly, and if possible by telegram, the Government of the belligerent capic

of the declaration of action brought before it.

The Government of the belligerent captor, without considering whether th

prescribed periods of time have been observed, shall, within seven days of the receip

of the notification, transmit to the International Bureau the case, appending theret

a certified copy of the decision, if any, rendered by the national tribunal.

Article 7

In derogation of Article 45. paragraph 2,^ of the Convention the Court render

ing its decision and notifying it to the parties to the suit shall send directly to th

Government of the belligerent captor the record of the case submitted to it, appen:

ing thereto a copy of the various intervening decisions as well as a copy of the minut;

of the preliminary proceedings.

Article 8

jThe present Additional Protocol shall be considered as forming an integral pai

of and shall be ratified at the same time as the Convention.

If the declaration provided for in Article i herein above is made in the instn

ment of ratification, a certified copy thereof shall be inserted in the prods-nr.,

of the deposit of ratifications referred to in Article 52, paragraph 3,* of the Conventio;

.•\rticle 9

Adherence to the Convention is subordirated to adherence to the present Addition

Protocol.

In faith of which t^.e plenipotentiaries have affixed their signatures to the prese

Additional Protocol.

Done at The Hague, September 19, 1910. in a single original, which shall rema

deposited in the archives of the Netherland Government, and of which duly certifi

copies shall be forwarded through diplomatic channels to the Powers designat

in Article 15 of the Convention relative to the creation of an International Pn

Court of October 18, 1907, and in its annex.

[Here follow signatures.]

.Inte, p :=,> .htU, p. » Ant:,
I) ,-54. A lilt'
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Report to the Secretary of State of the United States on the Additional

Protocol to the Convention relative to the Creation of the Inter-

national Prize Court, by Mr. James Brown Scott, Delegate Pleni-

potentiary of the United States to negotiate and sign the Additional

Protocol

The Additional Protocol, modifyinf; the Convention relative to the creation of an

International Prize Court, signed at The Hague, October i8, lyo;, was itself signed at

The Hague, September 19, 1910, by duly authorized representatives of the following

Powers, all of which had already signed the original Prize Court Convention :
Germany,

United States of America, Argentine Republic, Austria-Hungary, Chile, Denmark, Sjxiin,

France, Great Britain, Japan, Norway, the Netherlands, and Sweden.

The Protocol states in its eighth article that 'the present Additional Protocol shall be

considered as forniing an integral part of and shall be ratified at the same time as the

Convention '. It is therefore necessary to consider the provisions of the Additional Pro-

tocol and their effect upon the original Convention, because it has been modified by tin

Additional Protocol in so far as the terms of this instrument are inconsistent with the

provisions of the Co.: .ention. But before entering upon an analysis of 'he te:ms of the

Additional Protocol and considering their effect upon the Convention, it is advi>::Me

to state the reasons which 'aused the signatories of the original Convention to modilv

its terms, and to trace the steps which resulted in its modification.

The Convention contemplated the creation of an International PrizeCourt to which

an appeal could be taken, in certain specified cases, from the judgements of national

prize courts ' on the ground that the judgement ^appealed against] was wrong eitht r in

fact or in law ' (Article 3). The Convention provided that the national court was to

take jurisdiction of the case and alKiwed an appeal from the court of first to one of higher

instance ; that the law of the belligerent captor should decide whether the case ^llo^lld

he brought before the International Court after judgement in first instance or after judge-

mint upon .ippeal, and that in any event, whether final judgement had or had not been

rendered by the nati-nal court, the case should be carried direct to the International

Court within two years from the d.ite of capture (Article (>) ; that r.pon notice of appeal,

made in accordance with Article 28, the record of the ca^e was to be transmitted

to the International Court (Article 29), and the International Court, thus having the

record of the national court before it, was to render final judgement (Article 8), either

upon the evidence submitted to the national court or supplementary evidence presented

to the International Court and authorized b\- it to be taken (Article; 3h, 42);

anil finally, that the judgenunt and record of the case on appeal were to be sent to the

national prize court for execution (.\rticle 45), as the contr.icting Powers had under-

taken ' to submit in good faith to the decisions of the International Prize Court and to

carry them out with the least possibit' delay ' (Article ()).

It is cle.ir from this brief and summar> statement that the International Prize

Court was to be in law as well as in fact a court of appeal, and that it was apparently

clothed with power to reverse the judgement of the national court if, in the opinion of

a majority of the international judges, the judgement appealed against ' was wrong either

in fac:i or in law '.
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While approving tiie creation of such a tribunal, and believing it calculated
stated in the preamble of the Convention, 'to settle in an equitable manner the di

ences which sometimes arise in the course of a naval war in connexion with the decis
of national prize courts ', not a few American authorities on constitutional law fc

that the provisions of the Convention authorizing and requiring an appeal from the ju
ment of the Supreme Court of the United States were in conflict with the Constitii
of the United States, which provides in Artirk .} that ' the judicial power of the l"n
States shall be vested in one Supreme Court ' and that ' the judicial power shall exi
to all cases, in law and equity, arising under this Constitution, the laws of the In
States, and treaties made, or which shall be made, under their authority '.

It cannot be denied ilia;, by virtue of the Constitution, the Supreme Court was clot
with authority to pass upon treaties of the United States, and since the Prize Court i

'•ention was a treaty, it was pointed out that the Supreme Court could not be held t(

supreme in the sense of the Constitution if its decisions were subordinated to an In
national Prize Court, to be created in accordance with the Convention of the Set
Hague Peace Conference. It was stated that, even if the provisions of the Conven
were not in conflict with the Constitution, it would nevertheless be both embarrass
and objectionable to transfer the record of a prize case from the files of the Supn
Court at Washington to the International Prize Court at The Hague, and that such a requ
ment should not be insisted upon unless indispensable to the just determination ut
case by the International Court.

Lortunately, a slight modification in the procedure before the International Ci
would overcome objections and remove any douHs as to the -onstit.Uionality of
Convention, while retaining all the benefits which it was hoped the Prize Court w.
render to litigants in prize cases. It was only necessary to secui-e the consent of
signatory Powers to alternative procedure for countries having constitutional diflficul

of the kmd suggested, by which the question involved in the prize case would be m
muted to the International Court, which would a sume jurisdiction thereof and dn
It without reversing the national judgement, against which an appeal would not be hxli;

On February 27, 1908, President Roosevelt, acting upon the advice of Mr. Elihu Rc^

then Secretary of State, transmitted the Prize Court Convention, together with 1

otlier Hague Conventions, to the Senate for its advice and consent (Senate Docum,
Xo. 444, ()oth Cong.. 1st sess.), where in the course of discussion it appeared tl

some members of the Committee on Foreign Relations expressed doubt as to the .

,

>titutionality of the provisions of the Prize Court Convention permitting an appeal h
judgements of the Supreme Court of the United States.

At the same time Article 7 of the Convention was much criticized by British puMki
in and out of Pariiam. nt, who appeared to regard it as vesting the ju.lges of the Int:

national Court with the
|
uvver of making the law which they were to apply to prize .,,;

t)n appeal. British pubhcists wire unwilling to trust to the general principles of jii>ti

and eipiity according to which the Internatitmal Coi t was to give judgement, il t

(luestion to be decided was not covered by a treaty in force between the parties to the ( ,1

or by an exis'ing rule of international law. The British Government cimsidered that
would be diflicult to carry the legislation necessary to give effect to the Convention uiiK

a more definite understanding could be reached as to the rules by which tlie new tribuii

should be governed, and accordingly the London Naval Conference «as called .
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February 27. 1008 and in December 1008, representatives of (lernianv, the United States
Austna-Hungary. Span,, hranr,-. Italy, Russ,.,. and H-.lland nut in an endeavour to
reach such an agreement.

Secretary Root was anxious to see tlie Prize Court estal-l.shed and to have the United
Mates a party to .t, and he felt that it would he both possible and desirable - ,ropose
to the Lond.m Naval Conference an alternative j.roredure ^.UkU w„uld enable tl,e Ui^ted
>tates to ratify the Convention, just as an a«r,-, .ne,u upon the law to be observed would
.nable Great Brrtain to ratify it. Secr.tary Root therefore instructed the American
ikiegates to the Conference to propose that :

of Prize Tne^'u^' Th'^H^""''"';?' ^l'
""". ^'^'"Wishment of an International Courtot fnzi, signed at Ihe Hapue on October iS, 1907, niav provide in the u-t of r.tifirVnon thereof, that, .n lieu of subjectm, the jud^etLntsol the c^ ru : cbli^ttvPowc s to review upon appeal by the International Court of P: ze. any pnze case

henue non fT'"'"?'
''

i' r^"\^''^^"
''" ^"'-^'^^ '" c-xaminatum </JH „p, ,tlle question of the captors liability for an a iei,"d iileL'al nnfiin- .n.l in .1, , .

The Conference considered tlie proposal nioditication. but ref^auled it as bevond its
Hupe It. howver. approve,! in priiuipl,- .. alternative j-rocedure proposed" bv the
limed States, but recommended th.it the question be submitted to th,. signatories n|
the Convention, an<l that an aK'nenunt be reached upon it through diplomatic channels
,1. ai.i.ears from th.- following :u;,. embodied in thr final protocol of the Conference •

'

'

Tl.e delef;ale. of the Powers represented at the Naval Conference which luiN

?Vohr r.-^'?""''.""
.'"""""" "^ ^*«""'« ''"•• L-onvention of The Ha"u o.

?^rd to H. r^ "' "'; ""'"'*"" "* ^" International Prize Court, h -i, ^
[n-,h V

;
"hcult.es ot ,. constitutional nature which, in some Stat 's, .tandn the way of the rat.hcation ol th.il Convention in its present form, a«ree to cathe attention of their respectue Governments to the advantage of condudi.L' narrangement under which such States would have the power, at the ti,m f 'L^^^^^

Z.t".\\ ^^^W'""?.'
t" ^'^1^' ^''^•^t" ^1 reservation to' the effect that res.m t e

: .hi 1 .
' -' ;'„' "'•;"" '" C"nipensation, provided alwavs that the ilfectof -his reservation shall not be such as to impair the rights secured under the saidConvention, either to individuals or to ,h..,r Governments, and that the terns ohe reservation shall form the subj, ct of a subsequent understand ,g dethe Powers signatory of that Convention.

Mr. Robert Bacon, who had succeeded Mr. Root as Secretary of Staf, accepted this
|"rn. of adjustment, and on M,,rch 5. iqo,,, instructed the American Ambassador to
l.nn.|on to inform the signatories ol the Prize Court Convention takint; part in the London
Naval Conference that ' this (loveriuiunt will, upon receipt of the f.xts of the Conference
-ml an identic circular note to <'a<h of the i,articipatiiig Powers, setting forth at i.-ngth
tlie nasons which influence the United States to reciuest a rehearini; ,/c >„r,o of a <iuestion
nv<.lve.l in a national prize deciMon. and the means whereby this chant,-e of procedure
nuv he effected without infrferiiig with the rights of GoVenumnt> or individuals under
tilt I'rize Court Convention '.

"n October 18, ic^k,, Mr. Philander C Kmo.v, Secretary of st.ite, accordingly sent an
' Annex 1, /> >/. p. S.'5.

iM<i
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identic circular note' t„ tho diplomatic representatives of the United States accredit,,!

to the signatories of the Prize Court Convention represented at the London Confenn, ,,

-netting forth in detail the reasons for and proposing a draft of alternative procedure which

wotihi meet the objections of the United States. The material ix.rtion of the not,-, m

as far as the form of the alternative procedure is concerned, is as follows :

Whereas objections of a c.mstitutional nature in certain signatory States r,_n,lr

the ratification oi the Convention for the establishment of an International I nz,

C,)urt sii;ne,l at The Hague, Octolnr 18, 1007, difficult or impossible
;
and

Whereas it is higlilv d.sirable that all the Powers represented at the ^i(,ind

Hague Peace Conference may b,' enabled to ratify the Convention and co-opei.t,

111 the labours >,f the International Prize Court ;
, . „ , ,

Tlieref,)r,' thr Covemmeiit of for itself and as far :i> th

M"nat,.ri,'s ,,f thr International Prize Curt are concerned, agrcs that any siKnaturv

cfthe af,iresai<l ^invention mav insert in the act of ratitication tli,reof a ns,rv,,-

tion to the effect that resort to th,' International Prize ( ourt in questions all,, tin;

iud-cments of its national tribunals mav take the form of a dinct claim l,.r ,..m-

u-nsation, a, pvovi,Ud in Article S, second paragraph, la>t sentenc of tli,- >.,i>l

C„nventi,.n; that the pro.-ee,lings tii,reupon t.. be had shall be in the natmv ,,i

•I trial ,/, iioro .if the question of lialnlitv inv„lv,d in the allege,! illegal act ,.l lU

c i,)tor that the ju.1k> ments of the International Prize Court shall thereup,m, 11;

a.c.ird.ince with Arti,!,' 8 of the aloresaid Convention, decree compensation l,ir tli,

ill,"al capture, irrespective of the decisi.m .
' the national court iiiv,)lved, altlumdi

a ,ertitied copv .if the national judiiement and the records of tlic case shall Iv >u\,-

mitt.'d up<iii r,',iuest t.) tlie International Prize C.mrt for Us coiiMd.Tati,,ii ,,iM

inf,.rmati,m : and that each signat,)rv c.msenting to the exercise of this ,.pli,.n!i

in,l alternative procclure, under Article 8 of the aforesaid Convention, for M.,t,-

with th,' c.nstitutional difficulti.'S aforementioned, shall specify its cons.nt t,> -11,11

optional and alternative proceilure in the instrument of ratification of the luia-

national Prizi- Court Conv,'ntion ;
. , „ • ,1 .1 1

ProiiiUd Imcr.ir, That the effect of this reser\-ation shall not impairthe othernul,:-

securidund,'rtli,' afor.saidC.inv.ntion either toGovernments.their subjects .^rcili/rii-,

or the periods within which nsort to the Internati.)nal Prize Court shall be mad,'.

The proposed alt.riiative pnn.dur.' was favourably received by the Powers ttiulii'h

til, ii(,te was addres>,(!. It was suggested, however, by (Jermaiiy, Prance, an,! (ire..!

Kritaiii, which countii.s wr,' with the United States, joint proposers of the Priz,- Ciuri

C,.n\-. nti.m at tho Secon,! Hague Cimferenc, that a confidential am! inf.irmal c.mf. nil,.

(,( reiiresentativ,.s ,,f these P.iwers shoul,! be held to discuss the m,)difications wlii, li 11

wouhl be iieces>arv t.) mak.' in the original Conv.'ntion in .irder to render it acc'i.l.iM.

t.) the United Stat,>. an,! t,> agr.',- iii).iii a draft, containing such modificati..ns. 1- \v

subniitte,! t,) the >ii,'nat..ries of tlu- Cmventioii. The sug^estii-n of a confeien,,' «.;-

accepted, with Pari> as th,' place ,,f m.'cting, an,l the four G.A.mments selected a> r, i^n

sentatives their d.le,;,Mt,s t,. the Hague Cmf.-rence who had drafted tli,' terms ,,1 tli.

Prize Court Conv,nti..n : Dr. Kri.'i;,- ,.n behalf of (".ermany, James Brown S.-.itt on l-rliah

of the Unit,(l States ,if Am,Tica, Louis Kenault on behalf ,if I'Vance, and Iat.' Cmwr

on Ixh.ilf ..f C.r.'at Britain. These representatives met at Paris in the Ministry ..1 I'-nun

Aftairs on March 18, l<»lo, and three days later (March 21) agreed upon the . liani;.> t..

be ma.!.- in th.- oriijinal Convention in or.ler t.) enable countries with constitutional olij,.-

tions of the kind obtainim^ in th.- United Stat.'s t,) avail themselves of th,' benetii- ,
:

til,- C,inv,iition. It was further agr.-.-.l that th.' X.-therlaiul-^, at the re.piest .if tlie Uiiit.a

' Annex .-, post, p. Sjo.

Jli
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States (m winch n.,,m.st Germany, l-rance, and Great Britain uvre to join), sliouid beasked to transmit the agreement, technically to be known as the Additional Protocol
relative t,. the cr.at.on „f an International Prize Conn, to th.. siKnatones of theongmal Convert.on, to request their acceptance of the Protocol and to fix a dat,
for the s>Rnat,.re of the Protocol at The Ha«u.., The (;o^vrnn,..nt ,„ the Netlurland-
comphed with the nciuest of the joint proposers .,f the Prize Court an.l ..n M iv -4 loi-
addressed a circular note to the signatory P.,w,rs, transmitting th, A.iditional Prnt,„„I
roqilestrng Its approval, and asking that it b. signed by the dipl,„natie rcpresciUatuv^
.if the signatory Powers at The Hague, S. i.ttnilx r 15, kuq.

In reply to the circular note of the .Veil ,land G.A-ernmwu th,. Mgn it^v Pouvr,
arcepted th. Additional Protocol and .xprr^sul tluir willingness to .i „ it Th, r,f,.iv
..M Septemlvr 19, lyio, it having Inrn found necessarv t,> po.tp,.„.. the d-te ln,m
th.. 15th to the igth, the Addition.il Protocol was signe.l at The Hagu.. I.n- thr rc„r.s',ua-
t.v.s ..f thirteen Powers, and sine,, that .late by the ^ignato^es of the Prize Court Cr-
v.nt,on--,n a I by thirty-three Pow.t^, ... that this instrument, modifving the pro.v.lun
t., be followe.1 by the judges „f the Pri/,.. Court in the trial and disposith.n of a priz.- . ,,-,

.^ ..f equal rank and dignity with th iginal Convention and must be considered in ot-

...x.nn therewith. ,f th.. Prize Court t„ hv cnat,.! by it is to be correctiv «nders,o,„l
'

\s a result of the acceptance .,f th,. A.lditi.,nal Prot...-,.l, tlu- Prize C.mrt Conventi.m h„-.Mn moditu.d in f.,rm but n,,t in sub>tan.e, an.l has ..nabkd th,. United Stat, s and anv uth.r
...uritry having constitutional ohj,.cti..ns .,f the same kind t„ accept th,. Conv..nti.m r,.) ,l,v,.
to ,h.. cr..at.,m .,f an International Prize Court, sign.'d at Th.. Hague. October id, 100;

riie A.lditional Protoc.,1 will n..w W .xanuned, article by article, to determin.. u,
itt.ct upon the Prize Court Cmvinti.,!!.

Article i

n.l-.y,v'. ^'r^'il'
'''''"^'\"'">' or :..liu.r.ng to the Hague Conv.ntion of October IS i.,„-

.,, « '• \ "'^^^'"" "' •"' '"^•rn^'t-"".'' Prize Court, which are pr.^.n ,',1by chthculties of a constituti,)n,,I nature fn.m accepting- the said Co.m'ntKm i tpresent form, have th.> right to .l.clar.. in th,. instrument of ratihcatk n u ' dh. n^-hat in prize cas.-s, whereof th.-ir nati.,nal courts have jurisdiction ec , i ^ ,?,Intemation.al Prize Court can onlv be exercised against them in the 1 ,ini .an . t ,min damages for the injury c.ui...l by the capture.
"

Article r .pcitically pn.vides th.. means by which the constituti..nal .iifticuliu. .r,.
to ,.e met and ov.rcme, ami th.. ..xp..lient .levis...l for this purpo.e^^which ha. ,,n,ve,l
acceptabl.. to th.. .,n.. P.,wer in which such .litiiculties appe.ir to exist-is the ^•er^ >impl,
an,| happy .,ne of granting a <;,uintry in which such dilticulties exist ' the ri-ht to ,i,.rl'r,.
in th,. instrument of ratification ..r a.lh..r..nc.. that in prize cases, wh..r....f their nation .

'

courts hav.. jurisdictu.n, r..c..urse t„ the International Prize C^urt can .mlv b.. exerci...,!
awinst them in the form of an action ,n .iamages for the injurv cause.l bv th.. capture'

rh.. appellat.. jurisdicti.m of th.. International Prize Court "has be.n pre\-i,uHlv ,uin'nunzed on the first page of 'his re,).,rt, but it is nec'ssary to cnsider in more" detail
th" provisions of Articles i an.l 8 of the Conventi.m, which read a> f.,Il,,\vs :

Article i. The validity ..f the capture of a merclunt >hip or its .-argo is deci,].,!

™™v p4"m-'i •tv;;,v;.;i"''''""
-"" "- •"-»• - '-' "' --''"

ill
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*

If it pronounces the capture to Ik- null, the Court shall order restitution <<i tl

vessel or cargo, and shall hx, if there is occasion, the amount of the damages,

the vessel or cargo have been sold or destroyed, the Court shall determine tin ..,ii

pensation to be given to tile owner on this account.

If the national court pronounces the capture to be null, the (<.urt can milv 1

asked to decide as to the damages.

It will be observed that in each case the validity of the capture of a merch,int >h\]

or of its cargo, is involved, and if the capture should be held to be illegal it is an easy ni.ut.

to determine the amount of loss suffered by the claimants, and to award damages e(,\,

ing the loss. The essence of the procedure is that the validity of the capture shall b< tWu

mined, and that the wrong, if wrong has been committed, shall be righted and the loss iii.m

good. The International Prize Court could determine both these matters by having pn

,ented to it the facts and tlu' law involved in the original capture, and the decision >>i tl

Court upon these (pestions would determine whether the law upon the facts as found jum

tied capture, and, if not, the damages to be .issessed for the illegal act. It is not esxnti

that the judgement of the national Lourt should be examined, attirmed, or reversal

is, however, essential that thi- (juestion involved in the capture, and the law by ulm

such capture was sought to be justified, should be examined and a decision had upi.ii tl

ease as presented to the International Prize Court. The result would be pradi. Ml

the same, whether the International Court considered solely the question involv.a i

the capture, or if it overhauled the national judgement. In the first case it would I't.i

tically sit as a court of lirst instance ; in the second case it would practically sit .i^ .. on

of appeal. In either event, the rightfulness or the wrongfulness of the capture \u.\i

1h determined and the amount of damages, if any were to be awarded, would be a>-. -.,

It would seem, therefore, to be a question of form or of preference, rather than

sub-tance, as to the method to be employed. Should a nation accepting the oblii;.iti i

of the Convention prefer for constitutional reasons the action in damages for the injui

caused by the capture, there seems to be no reason why it should not be allowe.l i

preference, just as the nation which preferred the appeal from its national to the Int'

national Court, resulting in an atTirmation or a reversal of the national judgement, -h'

u

be allowed its preference.

.Xrticle 2

In the ease of recourse to the International Prize Court, in the form of an .n ti>

lor damag.s, Article 8 of the Convention is not applicable ; it is not for the ( cii

to pas> upon the validity or the nullity of the capture, nor to reverse or attirn; il

decision of the nation.il tribunals.

If the capture isomsidered illegal, the Court determines the amount of cLim.ig

to be allowed, if any, to the claimants.

It was to be expected that the alternative form would be inconsistent with --r

of the prox-isions of the Convention, otherwise there would have been no re.isoii l-r t

.Additional Protocol to permit .ilternative procedure. Article 2 finds the direct n ii'

in the form of damages to be inconsistent with Article 8 of the original Cointiitu'

which allows the International Court to atiirm or reverse decisions of national trihutuil

and, in order that there may be no doubt or uncertainty as to this important niattn i

Court IS, by Article 2 of the Additional Protocol, deprived of the right which it woiil.l
.

ili>

wise possess to reverse or athrni the national judgement or to affect it in anyway, 1" ' .'"

of thi' specific provision that it is not for the Court (meaning thereby the Internatur
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Prize Court) to pass up„r, the validity or the nt.llity of the capture, nor to reverse or
attirm the ileeision of the national tribunals.

The inhibition to pass upon the validity or the nullity ..f the capture is not, it is believed
to be understood in the sense that the International Prize Court shall not hold the capture
to be improjH.rly made, because it is difficult to see how dama,.s coul.l be awarded the
flaiman unless the capture was illegal or improp,.r in the premises. This clause of the
article, therefore, is to be construed not as a general but as a particular inhibition apainst
.IrawinR into consuleration and examination the judgement of the national court. Ami
even this statement requires modification, because, as will appear later when consider-
ing' Article (., the judfiement or judfiements of the national court are necessarily to be
ronsidcTed and may be presented as evidence. ai„l because it is the all. ^,.(1 failure of the
national courts to do justice which Kiv.s rise to the acti.,n hefor.. the Int.rnational Prize

It will 1.. observed that the language of Article 2. modifying the procedure of the
original Convention, differs from the re, .,„,mendati(,n of the London Naval Conference
..,.< from the .Iraft originally present, d by Secntary Root to the London Naval Cnfer.nre
an.l t... draft containe.l in S<.cretary Knox's i.Ienti.- circular note, hut tl... .lilferenc is
one of form, not of substance.

AiUKLi; J
The conditions t.; which re.-ourse to the International Prize Court is subject bv tlirConvention are applicable to tli. a.:ti.,n in damages. ' ^

In the propose.1 altemativ,. p,„c,.dure laid b.f.,re the Naval Conference the prize
rase was to be subject to examination dc novo upon the question of the captor's liability .

fo the alh^ged Illegal capture, and damages to be pai.l to the injured party were to \l
.letermine. and assessed by the Court if th.. capture were found to be- unlawful. It wasunderstood rather than state.l that the Unite.l States would be subj..ct to all the pro-
.>.ons of the original Convention, ...xcept such as were inconsistent with the direct action

i-r damages This question appears to have arisen in the discussion of the American
i-roposal at th. London Conferenc, an.l any doubts which may have e.xi.ted were clea e
up. For example, the American d-lcgati.., was a.-ked whether'th.- inquiry ./. novo reserves
.0 private suitors the right to resort to the Court reserved to them by Articles 4 and s
". the Convention. In accor.lanc- with the instn.ctions of Secretary Bacon, whose opinionu. taken on this ,K,int, the <lelegation replied that, under the propose.l Protoci th^-Inited States accepts the resf)onsibilities of the Prize Court Convention insistent withlo substitution of lability in damages for the examination of judgements on app^
.uul po..ible leversal thereof, and that, inasmuch as Articles 4 and 5 of the Conven^o
.To^U private i^rsons the right .„ n-M.rt to the Court, the alteniath-e procedure wo
necessarily p..rmit this right

; but that private pei^ons coul.l, in a„v .v.^u, only recover'Umages as the judgements of tli,' national ourt were to remain unaffe.ted
"

Again, the Amencan delegati.,11 was ask.^l whether the national jurisdiction woul.l

th wT"'
"

'
'"''? ''''^' *"""*-''" '" ""-^ I"t^Tnati..nal Prize Court in accnlance

« th Art cl.. 6, paragraph 2, two >e,;rs from the date of capture and Ixfore a conclusion
..a> reaehe. by nati.mal .-oiirts, an.l wh. th,-r tli,. .lecis,o„ of ,|„. Int.rnational C.mrt would

;

put into f„n-e by .Wnc.iu autlioritio. Th.. IV,,artni,.nt of Stat,, w.is again con.ulte.i

^
h.^ a, egation, an.l S.Tretarv H.,-„„ in>,n,et...l the AnuTicui ,l..l..Kat..s that, inasmuch

i-i
^'"^ '"' ' '""'"'";""^'' Pr"^-miings are to be m.T..Iy an in.juest

u G
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'

of damaKi>. tin- Misix'iisii.n nr ronimiiamf of prtMcilinns in tlio national court is nnalf.
.

i.

an.l IS immat.rial, rxtrpt as K'ivin^ \\w rinht to institute- priK-irilinKS in anordamv uil

ArtK Ir (i, paragraph 2. of the C'onwntion ; that 111.' ihtkmI within which i)ro. c. .Iitii:

may tx- iK'Kun in the I'riZf Court is accepted hy the L'nit.d States; that the di, i i„

of the International ( oiirt on (luestions subinitfi'd tir noni would U- accepted and conipli.

with as in any other case of international arbitration; and that the decision of the Int. i

national Court would not l)e executed by the American court, as required by the (
.

r

vention, but by tlu' American Gov.'mment, as in the case of (luestions involved in pri/

cases decided by the Supreme Court of the I'nited State-^ auriny the Civil War, e>i)..i.,ll

the cas<- of the' Circassian, submitted ami ilecided by tlf .\iiiencan and British t l.nii

Commission in 1872, und.^r Article 12 of the Treaty of May 8. 1871, Ix'tweeii C.re.it Hnt.n

and the United States.

Finally, it was asked whether the records of prize cases in the possession of n.iiK.ii,

courts would be sent without delay to the International Prize Court, in accordance wit

the requirements of Artide 20 of the oriRinal Convention, to which the Am. in i

dcleRation. acting under direct instructions from Secretary Bacon, replied that c. rtiti.

copies of records of American courts would be transmitted without delay, and tli.t tl

judR.ments of American courts would, under the I'rotoeol, \x' intnxluced as evideiuv

It has b«'en thouRht necessary to set forth the above doubts and queries in order I

show the care with which the Naval Conference considered the question of alteriiitn

pr.KX'dure, and to make it clear that the alternative procedure authorized bvtl

Additional Protocol did not in any way relieve the United States from the oblifj.iti.ii

imposed utx.n it by the original Convention, in so far as tht^e obligations w.r. m

netc.s.sarily modified by the action of direct damages.

With this explanation the concluding clause of the van adopted by the Lon.luii Cui

ference is clear, that the reservation in the act of ratification jH>rmitting a dir.ct dai

for damages ' shall not Ix' such as to impair tli.' rights secured under the said Conv.iitiu

.ither to individuals or to their Governments '. This also was the sense in win. Ii tl

duty of the United States was conceive.l by S.xretary Knox, speaking for the I'liu.

States, who said on this point in the identic circular note of Octotx'r 18, itjOQ :

Lest the alternative method contained in the proposal bt> considere.l to niiiita

against li speedy determination of the controversy, and that the signatory T'lW'i

their s il.)ects and citi/.ns, may seem to be deprived of their right of pnMntii

the CO '.ov.rsy to an Intirnati.jnal Court within the time and in the manmr j.i

scribed hy th.'C.mvention. the n.partment states sp.'cificallv that th.' rights - nir

under the Convention, both as to parties and to the periods within which the pi

ceedings shall begin, are I'xpressly rec.igniz.il by the United States.

It is fair to presume, ther.fore, that Article 3, which sulxjrdinates dir.ct action

damages to the requirements of th.' original Convention, is to be understo.xl accnuli

to the specific explanations made hy the American delegates to the Naval Ciil.Kiu

acting undir th.' instnicti.ms of Secretary B.icon, and by the formal assurti- c

Mr. Knox, speaking as Secretary of Stat.' of the United States.

Arti'LU 4

Under reserve of the provisions hereinaft.r stated the rules of procedure est.ilm-li

l.y the Convention for r.course to the Iiiteiiutional Prize Court shall be ob>> r\ -l

tile action in damages.
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tin, .. S .

tlu, ,.,.. acceptan... ol ,1... alt.rnafv,. ,,r,„..clur.. a.lv„cat...l l.y ,h.
nn.t...i S,a .>, ami wind, submi,,..! ,„ ,.x.,„unation th,. .pusti.,,, at issu. Mwcn tl.r(.ov.rn.„..n.s a„. „o, .h. .l...isio,. of ,1,,. ,,.„„„,, ,o..r,, w.,,,1.1 n..r..s.anly r..,..

"

nKK,Ka,.on of ,1... on.inal pro.v.lur.., ,„as„uul. a. .he Gov.nun, n, substi.u . i. ,for 1... national
. our, „. th. .hr... a.t.on lor dan.a.o., an,l ., .... .l.vnu.l the a«,.h,n. to s,a,.. .l..arly, pna^h

,
an,. unu.Makal.ly the n,..l„u a,ion> whuh th ^c^natm. p o.v.l„r.. woul.l n.r.ssarily .nta.l in th. provision- of th. Convvntion

Amcl..
4 of

, „. A.l.litional Pn.to.ol
, ont.nts ..s.lf, howevvr, with tl... K.n.ral s.at.-

.Mon, that ,1... rn . of pro<....l.,r,. fomu.la,..,l ,n .ho original t onvenfon .hall ,v ol . r ,

.n th.. ar non ,n .lamaK,., ami leaves „ ,o M,l.e,.,ent artiel-s to ,>,,„„ out ,1k .n,. V. -

tion. ol the ( onvent.on req,.ire<l in a ,l,re, , action for daniaKes.

To understand this ar.icK. of ,1,.. A.l.luional Protocol it is necessary .o consider theexact wording of Article 28 of the ordinal Convention, wh.ch s.atc-s that
' L a, , e du, the International Prize Court ,s entered l.y means of a untten d^l ,on n,a 1 .

Huriau ,n the latter case th. ;r i„.al can he .utered bv telesram
"

Inter'nrtl^l C*""t
''"! ""'

,' ''' ^"'"^'"P'^^^^'^ '•>" "PP*'^' from the national to the

antral ,h, r.?; ", v
.^""""^ "' '^'' •''''''*'""^' P^*-^"' "- »« '•''""-•<

; in n^w-. tl
'",

r;"'""'
"""' *'" ^'""^^ '•""'•^•"^'"« '^' "='''«"-' ^""rt. -hich

V,?on^l H. r" 't,
'

^'"'r'^'"'
*'" '«''-'"^-^" "' 'he clause dealing with the Tn.er-

,

,ona Bu eau. Thus a su>. for .lamages, as distinguished from the appeal to the

s,;fh ril 1

"

H rf""' '"""" "' '"^' ''"""^"^"' ^°-^ ^^ ArWtration, and
a> s,ch a, apiH.al could be by telegram as well „ bv an ordinary written notice the
A.iafonal Prot.KTo reta.ns the clause p.rmitt.ng U.e c..-^- to b. brought before the Bur atb> telegram. It therefore apixars that, in ao ..1 wit! ^nklo 2 which exdud"
appeal from the national judgement to ,he 1„ , ,a„
the priK-edure of the original Conven,i..n providing lor an
o,herwise the requirement is the same.

ArtIi IK ()

In derogation of Article jc) of the Convention t!
notify directly, and if p<,ssible bv telegram, the Go\ , •

ct the declaration of action brought before it
ihc Government of the belligerent captor, withou

scribed periods of time have been observed, shall withn
the notihcation, transmit to the International Bureau u
a certihed copy of the decision, if any, rendered by the ii„'

It is necessary to qm.te Article zq of the original Consent

^

Arm le b of the Additional Protocol modirtes the Convention. !

If the notice of appeal is entered in the national coi.
Mdering the question whether the appeal was entered ,.

witlun seven days the record of the case to the Internation .

ii/e Court, that part of

il is omitted or modified
;

i'l.in Bureau shall
' lligerent raptor

whether the f.re-

v> of the receipt </f

i-v, appending thereto
1 ,r! -anal.

to see when in

! 1:= as follows

:

ri. \s ''')ut ci.'

B-

ni.

1,.
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H tlio notico of ap|Hil is sent to tin- InttmatiDnal Bunaii. the Bureau will ind.ri

th.' national court directly, wliin possible by ttlthrapli. The latter will transmit ili

niortl as provukJ in the pricidinj,' paraKraph.

VVlun tin- apixal is hrouKlit by a nrutral imlivitlual thi' Inftrnational Bun i

at once informs by til.Kraph tin- iiulivulual's 'ovirnnunt, in onUr to enablf ii i

cnforif tlif ri^'hts it iiijoys under Article 4. paragraph 2.

It will be obs(rved that the chief difference Utween Articli' n) of tli> Conveiitin

and Article 6 of the Additional I'rotocol consists in the elimination of the pr(K edure pn.ji.

in an apjH'al from the iiatiun.d to the Internafi>>nal (^mrt, but improjx r where the <'u,\, n

nvent itself is sut)stitiited for the national court. In order to reach the desired n miI

the Additional I'rotocol tirst eliminates the question of ap|xal and then ile.ils 111 lir

instanii' with the notice to be ^ivin by the International Bureau, whi( h shall ndil

ilirectly and. il ihismMc, by teleKrani the Government of the iHlligerent captor ol il

declaration of tlu' .idion tor damages which has been addressed to it in accordance uii

Article 5 of the Additional Protocol. Ihe duty of the Inlligerent captor to appear .n

to litigate the case, or to furnish the International Bureau witli the record 01 the 1,1^

is necessarily the same, whether the action !«• considereil as an appeal or as an ormiii

action in damages, and in )ne prtHcdure as in the other thi' reconl of the case is tw I

SI lit to the International Bureau within seven <lays after the receipt of notice bv tl

Government ot the belliijennt captor that the diclaration of action has In-en brouL'l

hi fore the International Bureau.

The final clause of Article (> of the Protocol, which re<iuires that a certilied cupv

the decision of the national court shall be transmitted to the International Bureau, rii,

app<-ar at tirst sight to Ih' inconsistent with the express statement that the action I

damages is n<it an app<al from a national judgement ; but if a decision has bcm ren.lm

by a nation.d court in a case before tin International Court, it is obvious that the l.iit

Court couKI not proprly pass upon the action for damages without having otticially 1.. lo

it as material evidince in the case the text of the national decision. The .\merican (M. 1;

tion to the London Naval Conference was specifically asked whether the national jiidt

ment would be sent without delay to the International Court, and was authoii/id 1

Secretary Bacon to answer this inquiry in the affiniiative, and in the draft of .ilteni.itr

procedure contained in Secretacy Knox's identic circular note of October 18, lijo.),

was specifically stated that ' a certihed copy of the n.itional judgement and the umt

of the case shall be submitted upon request to the International Prize Court for its 1
n

sideration and inform. ition '. It w.is therefore understood, both by the N'aval Confm n

and by the representatives of the Powers meeting in conference at Paris, that the jii(J(.

mint of the national court >hould Iv submitted to the International Court as nial<r

evidi nee.

.\Rri( i.i' 7

In (Icnjg.itioii of .\rtic|i- 45, paragraph J. nf he Convintiini the Court niitl' ri

its d((i>ioii and notifying it to the parties to the suit shall >end dirrctlv t.' t

liovi niiiu i.t ot the bi lhg( n nt captor the n cord of the c.ise

.ippiiuiint; thru to ,1 copy of the v.irious intervening decisions

ot thr nimntr~ lit tin iireliiiini,ii\' ppK ceilings.

submittid tl

as Weil as .1 1

Par,iL;r.ii>h

s.une ri .isoiis

J ot

wliii

.\rtirlr 45 cif the orii;inal Coin iiitlin nirdnl modilii .ition !• r t

h irc[uirrd .\rtiilis ^)S ,ind 20 thereof to he lllodllli d. I'.ir,

I ii
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it |)r.siip|H,s,. .,n .ii.|«al I., Law l.,,n t ik,i. (r„.n th.- n..ti,.n,,l omrt ..ii.l n..lu, i ,„,!
I.-Kually ilir.Tts tU- .nt.rnation.il tnl.un.,1 t, transmit its ju,lK,ni.nt to th. „.,.„„ ,1

court fr..m whi.h the a,., al h.s K.n t ak, n Thus, aft.-r M,,t,n. that thr ..uu,n. of
th.' Int.-matu.nal Court is <l.liv..rc.t in ,.|,, n ...,irt an.! in thr pr,,, »., <•! th, p.rii.s ,,r
in th,ir al«.n. ,•, ,f they haw Inen sunin.,,,,, .1 i„ attmi, an.l that th, s..nt,.n<,' is „lli, lallv
.,.n.nuini.at,.l t.. the partus, tlu- article ^,h, „n t.. sav, in its s,.,,n,i paragraph th.t
•wlicn this e.minuinuation lias luen ma,!,., the ("(Mirt transmits t,. th,. nati,,n .l' pru,.
court the reeor.l „f ij,,. , .is,., toKether with .„pi, s .,| the varums ,1,, „„,ns arrive,! at ind
of the minutes of the pr(Mee<!in),'s '.

As tlu. alt.rnative pro.e(hire suhstitut.s the helliK-rint cai.tor (,„ th,. nati,,nal court
It is necessary that the reference to th,. national court shouh! Ik. ..mitte.l aiu! that the
(.overninent should statui in its plat,., ii,,,., Artuie 7 of the Ad,!itlon.,l IVotoeol whll,.
r,..iuinnK the Inttrnational Court 1,. nn.l.r its ,|,cisi„n an,l to notify 11 t,. the o.rf s
in htigation, thereU|H,n provides that it sliall transmit .lirectlv t,. tlu. Governni'ent of
the lx'llip,.rent captor ' the recor.l of tli,. ease sulnuitte.l to it, apfHudinK thereto ,. c.pv
of the various int.rveninK decisions as well as a copy of the minutes of the preliminarv
proceedinKS '. Under th.. alternafiw, as under the original procedure, it is .ssentia!
that the ,adR.^ment of the Intemati.^nal Court aiul of th.. procediiiKs ha-" in the c.-..
k' transmitted to th,. Government of th.. I)elli^;erl.nt captor, hecause l,y Xrtide .,
of the original Convention, which was neither ino.lifud in iett.r nor in spirit In- the Ad.li-
tional Protocol, it is provid.'.! th.it ' t!u. .-.-ntr irtinu Powvrs und.Ttake to submit in roo,!
faith to the decisions of th.. Int..riiati,.nal I'tu.r Court and to carry them out w,th th,
least jwssible d. la\- '.

Article 8

The present Additional Protocol shall !.. considered as forming an integral part ofand shall be ratified at th- same time as the Convention.
I( the declaration provided for in Article i herein above is made in the instrument

of rat.ficat.on a certihed copy th.reof shall be inserted in the proch-verbal of thedeposit of ratifications ref,.rred to in Article 52, paragraph 3, of the Convention.

Brief reference has been mad., pr.viously in this report to the provision of the firet
paragraph of this article provi.ling that the Additional Protocol is to be considered -.s
fomung an integral part of the Prize Court Convention and that the two instruments
considered as one. should be ratified at one and the same time. This subject will not
be considered further in this place, as it will be necessary to rect-r to it under Article

The second paragraph of Article 8 of the Additional Protocol needs to be carefully
examined in order to form a clear and correct conception of the relation of the Additional
I rotocol to the original Convention and the extent to which the C,)nvention was modified
by the Protocol. Article 52 .,f the original Convention requires that the ratifications
tlureof shall be deix)sited at The Hagu... and the third paragraph thereof provides that
A minute of the deposit of ratifications sliall be drawn up, of which a certified copy

shall be forwarded, through the diplomatic channel, to each of th.. Tatifying': Powers '

Ihis procedure was complet,- in itself, as the mere fact of the cKpusit of ratifications
was a sufficient notice t,, ,.1, h of the ratifying Powers of its duties and ooligations to the
cu-contracting parties, inasmuch as th.' original Convention was the measure of these
Jinus and obligations aswell as of their rights. The .Additional Pn>tocol, however, modified,
at least in form, the rights anil .luti,.s of the parti.-s und.r the original Convention.

-4
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It was therefore of prime importance that the signatories of the original Convention

and of the Additional Protocol should be informed at the cariiest possil-le moment, tii^it

is to say, at the deposit of ratifications, what countries intended to claim the beni tit of

the Additional Protocol, because in such an event the action in damages could only b,>

allowed against such country or countries. This was especially necessary because tli.

Additional Protocol does not of itself modify the original Convention, and a ratification

of both instruments would leave the original Convention untouched. It permits, howev.i

,

a country alleging the existence of constitutional difficulties in tlie matter of an appcil

from national judgements to tlie International Court, to declare at the time of the ratifii .i-

tion of the original Prize Court Convention and of the Additional Protocol, tliat smli

tlifficultie' exist, and that the country alleging such difficulties will make use of the alti r-

native procedure permitted by the Additional Protocol. It is therefore the essence .

'

things that the country intending to avail itself of the alternative procedure provided

by the Additional Protocol should state its intention at the time of the deposit of ratifica-

tions, and that the contracting countries should be notified of this intention by the

declaration filed at the time of the deposit of ratifications, because nations are only bound

by the aC of ratification, irA by the signature of an international agreement, and tlic

filing of the declaration at the time of the ratification of the two instruments re(i\iiris

the parlies to the original Convention to permit the alternative procedure b.caus( i;t

their signature and ratification of the original Convention and of the Additional Protocol,

even if they do not care to avail themselves of the alternative procedure.

.\rtI( I.E <)

.\dlu reiue to the Conxention i» subordinated to adherence to the present Addition.ii

Protocol.

In view of what has been said as to the nature of the Additional Protocol, it will not

be necessary to comment at length upon the requirements contained in Article 9, wliuli

appear to be self-evident. It is familiar doctrine that a contract can only be varied \<y

the p.irties to it, and a treaty is a contract. The original Prize Court Convention conlJ

only be modified by the signatories thereto, a fact which Mr. Renault was careful to

point out in his exposition of the American proposal for alternative procedure madu

at the London Naval Conference. ' Only the thirty-one signatory Powers ', he said, ' cm

decide upon these modifications, and they must be in accord.' And in anotlier passa^i-

he says,
'

liiis [the American, proposition must be accepted by all the signatory St.itts

All the sign,itor\ States have accepted the Additional Protocol, so that there )- no

doubt that its terms are binding upon them, just as tlu y are bound by the terms of tli.

original Convention. This matter, however simple and elementary it may setiii. a.i-

regarded as of su( h importance as to be stated in clear and unmistakable terms, l.ii it

the Convention was to be modified by tlie .Xdditional Protocol it was essential th.il tin-

.Xddition.il Protocol should be accepted by all the signatori.'s, because otheiwi>e the

((invention would not be moditied.

.Vrticle I) would seem to bi' a repetition or >» re-statemel n other language ot ;lie

leiiuirenieiu of Article .S, but a (oinparison of the two articles sl.ows that, while thev I'oih

require the acceptance of the original Convention and of the Addititmal Protod)!. tlnv

nev.rthele-.!, refer to different a( tions on the part of the contracting nations. Artnle N

cont. uiplato the ac<-eptance and ratification of both instruments at one and the ^.ulu

i^
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time, that is to say tliat iKjtli instruments shall be signed l.y the contracting nations,
although they could not be signed at one and the same time, and that they should be
ratified and the ratifications depositwl at one and the same time. It presupposes that
the Power signing the Additional Protocol is a signatory of the Prize Court Convention.
.Article 9, on the contrary, contemplates the case of a Power which has not signed the
Prize Court Convention, and which may, however, decide to adhere to it. In such case
the adherence to the Convention is sutiordinatcd to adherence to the Additional Pro-
tocol, so that the adherence to each may be deposited at one and the same time, and
the nation so adhering bound, as in the case of signatory Powers, upon the deposit of
its adherence.

It is not specificall\- stated in Article () that, in adhering to the original Convention
and the Additional Protocol, a declaration shall be made by the adhering Power that it

intends to avail itself of the alternative procedure permitted by the Additional Protocol.
This requirement, however, is to be found in Article I, wliich applies to signatory as well
as to adhering Powers.

The importance of the Additional Protficol does not consist solely in the fact that
it enabled one of the signatories of the original Convention to overcome objections of
a constitutional nature to its definitive acceptance, and that it enables any nation to
become a party to the Convention which may have scruples of a similar kind. It is be-
lieved that the Additional Protocol correctly defines the relations whicii an international
judgement or award should bear lo the deiision of a national court.

The relation between these two has lieen mu( h discussed, and there is great diver-
gence of opinion. It may well be admitted that in a unitary or federated State the court
of last resort may overhaul, affirm, or reverse judgements of courts, inasmuch as it stands
.It the head of the judicial hierarch\-, and can thus impose its law or decision upon the
judicially inferior

;
but the societv ot nations is a very loose and flexible uni- 1. in«hich

tli.re are many States but no one State unitary, composite, or federated. The law of the
NK lety binds each member thereof, but it operates upon the State, not upon the individual:
wliereas, in a unitary, composite, or federated State the law operates upon the individual
sulijects or citizens thereof.

It would seem, therefore, in viiw of the difference between the loose and indefinite
union which we call the society of nations, and the definite and regulated union of subjects
..nd citizens which forms a State, and in view also of the fact that international law stops,
.IS It were, at th<' frontier and onl\- binds the conscience of the State, whereas the municipal
l.i«- of the State not merely hinds the conscience but controls the actions of the subjects
hkI citizens thereof, that a deei--i<in or award of an International Court should, like the
l.m which it applies, stop at the frontier and bind the conscience of the State instead
•<i iTossing the frontier and actini,' liirectly upon institution, subject, or citizen, as would
li'- the case of a municipal deci>ion iiiteriireting and applying municip.il law. hrom this
iv.int of view, the international judg.mem should be directed against the State and obhge
It t.i take action in accordance therewith, as the State has already i)ledged its good faith
tn execute the ju.lgement or award. Beit the inteniational judgement or award should
iiMt athrm or reverse the national judgement, as each court moves within a different orbit
.111(1 neither does or should come int.. .'ontact with the other. The State stands between
til.' two and sees that justice is done.

It would seem that, in the .ib-ence of a closely knit union between the States, the
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lioldings of International Courts, v hethcr they be called decisions or judgements, are in

the nature of arbitral awards, which compel the State, if it acts in good faith, to carrv

them into effect, but which do not reverse or affirm the decisions of national courts. Tlii,

distinction is neither subtle nor fanciful, and it is of great practical importance to natiuio

which may be wiUing to submit their justiciable disputes to an international tribuii.il

and to accept and comply with its judgement ; whereas, these very nations may Li

unwilling to submit their justiciable disputes to an international tribunal, and allow thy

judges composing it to set aside t!ieir national decisions. In the first case we would li.ax

international order ; in the second case we would have domestic confusion.

A single example may be cited which, although drawn from a particular jurisdictiun,

is believed to illustrate what is or should be the general rule.

During the American Civil War the steamship Circassian, a British merchant steuniir

under British colours, was captured with a valuable cargo by the United States steamor

Somerset for an attempted violation of the blockade established in pursuance of tlie Pm-

clamatioii of President Lincoln dated April 19, 1861. Both vessel and cargo wen

condemned as lawful prize by the district court, and the Supreme Court of the liiitnl

States, in 1864, upheld the conviction (The Circassian, 2 Wallace 135).

The case of the Circassian was submitted to the American and British Claims ("(Hii-

mission, formed under Article 12 of the Treaty of May 8, 1871, and, notwithstandins

the judgement of the Supreme Court, the Commission made awards in favour of ail tin

claimants, and the United States paid the awards (Papers relating to the Treaty of

Washington, vol. 6 (Hale's report), p. 14'; Foreign Relations of the United Slates, 1874

pp. 5/0-2 ; ibid., 1875, pt. i, p. 655).

The award of the Commission was clearly inconsistent with the judgement of thi

Supreme Court. Did it reverse this judgement, or did it obligate the United Statis to

pay the award without affecting the judgement ? The judgement of the Supreme Court

in 1899 in the case of The Adula (176 U.S. 361) answers the question.

During the war of 1898 between Spain and the United States The Adula, a British

steamship under charter to a Spanish subject, was captured for and while attempting tc

run the blockade established at Guantanamo Bay in the island of Cuba, althim|,'li

American troops occupied at the time the mouth of the Bay, thus bringing the casi

within the rule laid down by the Supreme Court in the case of the Circassian, and thi-

judgement of the district court condemning the vessel was affirmed upon the authority

of the judgement of the Supreme Court in the case of the Circassian, althougii tlu

award of the .\meritan and British Claims Commission was inconsistent with its decision.

Secretary Knox in the identic circular note of October 18, 1(^09, after proposing tin-

modification of the Prize Court Convention in accordance with the desires of the Initttl

States, and giving the reasons of a constitutional nature which impelled the United States

to make tlic request, thus siumnarized the effect which the alternative procedure woulil

have ii[)on tlie respective national and international jurisdictions involved in the case

;

It i> tiurefori' evident that the demands of justice would be satistied l>y s"l-

mitting the (juestion involved to impartial international determination, for ahhoiigh

thi- controversy is based upon the (Ucision of a national court of justice, tiie juiUje-

inent of the international tribunal, while sati^fyin^ the claimant and settliiiu tli'

])rinei])le ol international law involvi<l. would not affect the v.didity of the national

judgement within its jurisdiction. The national deci>ion would remain in full I'Ru

\¥
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so far as the nation is concerned, in that it is not reversed bv an international tribunal
but the international law properly applicable to the case would have been deter-
mined by an international tribunal, thus establishing for the community of nations
the correct principle of international i.iw.

It is believed, therefore, that the alternativr procedure, which leaves unquestioned
national decisions, has an advantage wholly above and beyond the Prize Court Conven-
tion in which it is merged, and that it states the procedure which should be followed in
an international court, recognizinji tl;.- distinction between the national judgement
on the one hand and the intemation.il award on the other, without disturbing the judicial
system of any country, and enabling at tlic same time the International Court to deliver a
judgement or an award which the good faith of the litigating country is obliged to execute.
It may well be that this modest Protocol will be considered as not only deciding a ques-
tion of great importance to the signatories of the Prize Court Convention, but as contribut-
ing to judicial organization by stating and defining the distinction which does and should
txist between the decisions of international and of national courts.

The Prize Court Convention, drafted with such tender rare and solicitude, and adopted
by the Second Hague Conference, has not been ratified by the nations, and the Pri^e
Court which was to be established at The Hague and to administer justice between the
nations in cases of prize law, has not been created. The Declaration of London, drafted
by a conference called by Great Britain to reach an agreement upon the law to be adminis-
tered by the International Court in accordance with Article 7 of the Convention and to
permit its ratification, was not ac(vpted by Great Britain, although its delegates had
signed the Declaration, owing to th. lail-ire of the House of Lords to pass the legislation
rt'quired to put the Declaration into effect. No date has therefore been fixed by the
Netiierland Government for the deposit of ratifications of the Prize Court Convention,
and no ratifications have been deposited.

In so far as the United States is concerned, it may be said, in conclusion, that it has
confessed its faith in the administration of justice between nations by an International
Prize Court to be established at The Hague, because the Senate advised and consented
to the Prize Court Convention and the Additional Protocol on Febniary 15, igri, so
thai the President of the United States has been rcad> , since February 15, igii, to deposit
the ratifications of the Prize Court Coin\ntion and the Additional Protocol at The Hague.

n
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ANNEX 1

THE SECREIARY OF STAl K OF TH': rNlTKD STATES TO MESSRS. CHARLES H
STOCKTON AND CM-.ORC.E G. WU.SON '

Dlil'ARTMENT OI St.\TL,

Washington, i\oii-»ibi-r zi, 1908.
(jENTLEMEN : You have Inen appointed delegates plenipotentiaries to represent the

Uited States at the conference to be held at London on December I, 1908, to fornmlate
rules to be observed by the International Prize Court.

As tin- United Slates has nut yet ratified the Convention fur the establishment of the
hittrnational Prize Court, signed at The Hague on October iS, 1907, and as the ratification

' I'orn'gn l/rlatiom of the (')tiLJ 5/,i/,-.--, igcxj, pp. 300-304.
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of the instrument is rendered difficult bv reason of objections of a constitutional and

internal nature not obtaining in other countries, you will be careful not to assiniir ,,ii

attitude or position in the discussions of the conference which may seem to coiiiiim

the United States to the ratification of the Convention for the establishment of the Court,

or to commit this (iovernment, bv an acceptance of the general rules of maritime wart, in

to be formulated bv the conference, to create the International Court of Prize provicl,,!

lor in the Convention signed at The Hague on October i8, u^tj.

While taking an active part in tiie deliberations of the conference and co-operalint;

.vith the various Powers represented in order to render it a success by securing the ad. .p.

tion of a satisfactory code of maritime warfare, you will discuss the questions preseiu.d

in the light of general theory and practice, without specific reference or application t"

the proposed International Prize Court.

The department is, however, desirous that the International Court of Prize ni.iv he

established in general accord with the provisions of the Convention concluded at iti.

Hague on October l8, 1907, and in order to facilitate its establishment you will propHv

to the conference an additional article or protocol for the consideration of and eventu.d

acceptance by the conference, bv which each signatory of the Convention of Octobi r iK,

1907, shall pt)ssess the option, in accordance with local legislation, either to submit th.

general question of the rightfulness of any capture to the determination of the International

Prize Court or to permit an appeal from the judgement of a national court in a spi ntn

case direct to the International Court of Prize, as contemplated by ihe Convention ot

October 18, 1907.

In the view of the department the following draft would be not merely satisf.u tury

but calculated to remove the objections made to the establishment of the International

Court of Prize :

Any signatory of the Convention for the establishment of an International Conn

of Prize, signed at The Hague on October 18, 1907, may provide in the act of ratilica-

tion thereof, that, in lieu ol subjecting the judgements of the courts of such signatory

Powers to review upon appeal by the International Court of Prize, any prize ca^

to which such signatorv is a partv shall be subject to examination dc novo upi 11

the question of the captor's liability for an alleged illegal capture, and, in the (vmt

that the International Court of Prize finds liability upon such examination dc mvu.

it shall determine and assess the damages to be paid by the country of the captui

to the injured party by reason of the illegal capture.

1 am, etc.

Ili.iHi Ruor

ANMX 1;

IDENTIC CIRCll .\K NOTT. D.VHU) DCTOHMK 1H, ISHI'I, OF THK SIXHF.T.XHV OF V'.VIF.

OF THF. UNllFD ST.VlKs. MK. I'lIII-.XNDFR C. KNOX. 1'1<( )I't ISINC. .\l. I FKNA ITVl

I'KOCFnriu-; for tiif inifrnaiion.vi. prizf court, .\nu thf invhst.mint

OF THI-. interna IIONAI. I'KIZi; cot Rl WITH THF FUNCTIONS OF A COUK I oh

ARBITRAL JUSTICI-.

Tlio Convention ol October 18, 1907, lor tin establishment ol an International C.ur.

of Prize, w.is siLTned ad rcfcrcndmn by the delegates of the I'nited States to the S. .'irul

Hague Peace Coiifennce, as by the law ol this country treaties and conventions n quin

the approval of the Senate before binding th(^ (iovernment and before ratification-- can

hi- exchangrd with the contracting parties.

The Convi'ntion appeals strongly to the sense of justice by which this Govrrnnin,!

Is animated, as the establishment of the Prize Court would substitute, for a n.itiiii.il

i'"reif;n Rthitioyts ,'f
Ihr I'lu'id btaks, Igio, p. 59; •
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decision, a judgement of an international and disinterested tribunal, roinposed of a maioritv
of judges selected from neutral countries and thus able and desir. us to'^s^feKiuml neX dnghts ami protect neutra property. The intrr.st this Government takesln *^he7. t" His -
ment of the International I'nze Court and the benefits to be derived from its successfuloperation are cvidence.l by the following passage from President Ro<^edtl annuamessage to Congress, dated December j, 1907 :

i^oosiMii s annual

A further agreement of the first importanre was that for tlw creation of an Inter-
national I rize Court, llie constitution, organization, and procedure of ^uch a tribunalwere provided for in detail. Any <ine who recalls the injustices luuler which thiscountry suitered as a neutral Power during the early part of the last century cannot
ail to see in this provision for an Int.rnational Prize Court the great a.lvance which
the wor d is makir.g toward the substitution (,f the rule of reason and justice in place
of pimple force. Not only will the Int.rnational Prize Court be the means of pro-
tecting the interests of neutrals, but it is in itself a step toward the creation of themore general court for the hearing of international controversies to which reference
lias just been rnade. 1 he organizati.Mi and action of suci a Prize Court cannot fail to
accustom the diiferent countries to tile submission of international questions to th.'
decision of an international tribunal, and we may confidently expect the results of such
submission to bring about a general agreement upon the enlargement of the practice.

Action upon the Prize [Court] Convention has been postponed owing to the dissatisfac-
non expressed by several Powers concerning the status of the law to be administered by the
<
ourt by virtue of Article 7 of the Conv^nticm, which dissatisfaction culminated in a formal

invitation by Great Britain to Germany, tlie United States, Austria-Hungary, Spain
! ranee Italy, Japan, the Netherlands, and Russia, to meet in December, 1008 in order
to reach an agreement upon the law to be administered by the Court in the absence of
-pecial conventions or universally recognized principles of" international law. Pursuant
!o this mvitation. the representatives of the Powers assembled at London and remained
111 session until I'ebruary 2h, i.),„,, wiun a compr.'hensive, progressive, and satisfactory
aoclaration on maritime law was unanimously approved by the conference and recom'-
mended for adoption by the non-participating Powers.

The objection to the Prize Court Convention made by several Powers at the Second
Hague leace Conference has, therefore, ceased to exist, and it is gratifying to the United
rates to learn that these Powers ar.> prepared to ratify tlie Convention and to participate

;n tlu' labours of the Court when established. The delegation of the United States signed
:lif Declaration of London, formul.tiMJ at the Conference of London, and its action has
von approved by the Department ,1 State, although tlie Senate of the United States
..isnot as yet had opportuiiiiy t.) t.tke formal action, as it .seems desirable to thistiovern-
jndit to consider at one and the ^.mie time the Convention for the establishment of the
International Prize Court and tlu' Declaration of London.

Although thc^ London Conference has removed the international objection to the
pproval of the Convention for the establishment of the Prize Court, there is, on the part
t this Government, share.], it is b.heved, by various signatories of the Convention a con-
ntutinnal and, therefore, a national an.l internal difficulty which requires patience and
" little good-will to overcome. 1 here is a deep-rooted objection, based upon constitutional

r'.asons which it is therefore unnec.>sary to set forth in detail, to the allowance .)f an
-ppe.il from a national judgement, as contemplated by the Convention, which may result
^n Uw re\-ersal of a national juilgenunt by an international tribunal. Therefore the
I niteil States instructed its delegat.s to the I.ond.m Confert>n.-e t.) pr.ipose-

.\n ;ulditional article or piotn. ul iVt the consideration of and eventual acaptance
In the Conference, by which each .Mgnatory of the Convention ..l Octob.r 18, i.jo;

i.ill possess the option, in ace.inlanc.- with local legislatieii, either to subn'iit the

: ij

11

i (I

t;.

i.m possess tne option, in ace.inlanc- with local legislatuMi, either to submit the
neral (juestion of the riglufulnos ..| ,my c.iptur. > tli.' d.t.nninati.Jii of the Inter-
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m

natioiiiil Prize Court, or to permit an up)M;ul from the judgenunt of a national kji

in a sjn'citk case direct to tile International I'rizc Court, as contemplated hy I

Convention of October iJS, 1907.

and after a careful and conscimlii

was meant to obviate, the (dnliui
The American lUKgalion acted as directetl,

discussion of the pr'pii>,il and the diRicnlties it

adopted unanimously the following inu :

The delegates of the Powers represented at the Naval Conference which In

signed or expressed the intention of signinj; the Convention of The H,ii;ui;

October l<S, 1907, for the establishment of an International Prize Court, li.ivi

regard to the tlifficulties of a constitutional nature which, in some States, sI.iikI

the way of the ratitication of that Convention in its present form, agree to c.ill 1

attention of their respective (iovernments to the advantage of concluding an arr.iti

ment under which such States would have the power, at the time of depositiiif; ih

ratifications, to aild ther.to a reserv.ition to the effect that resort to the Intern, itiei

Prize Court in respect of decisions of their national tribimals shall take the lu

of a direct claim for comjiensation, provided always that the effect of this hmt'
tion shall not bo such as to impair the rights secured under the said Convcntu

either to individuals or to their Governments, and that the terms of the reserv.iti

shall form the subject of a subsequent understanding between the Powers sigiiatc

of that Convention.

Upon receipt of the text of the vau tliis Government, on March 5, 1009, cablid tu

dii)lomatic agents accredited to the Powers represented at the Conference is intention h

Send an identic circular note to each of the participating P( wers, setting; foi

at length the reasons which influence the United States to request a rehearing lie w
of a question invi>lved in a national prize decision, and the means whereby tliis cluir

of procedure may be effected without interfering with the rights of Governnients
individuals under the Prize Court Convention.

In pursuance, therefore, of this express notice and of the deep and abiding iiittr

the United States takes in the establishment of the International Prize Court, the I>tpj

ment of State has the honour to submit to your considerate examination the followi

observations :

The Court contemplated by the Prize [Court] Convention of Octolier 18, 1907, i^ p

eminently a court of appeal, with full power to review the decision of a national court

justice, both as to facts and as to the law applied, and, in the exercise of its judicial (li>c

tion, not only to affirm or reverse, in whole or in part, the national decision from wliidi 1

appeal is lodged, but also to certify its judgement to the national court for proicrdii

in accorilance therewith. The International Prize Court, therefore, is an ultimate c"

of appeal of which, by the Convention, national courts are intennediate instance-. 1

purpose of the Convention and of the Conference which adopted it undoubtedly w.is a

is to secure determination by an international tribunal of a controversy affecting miit

rights and property arising from capturi' and confiscation in war and by a series i.f v

considered judgements to istablish by interna'ional decisions the principles vi int

national prize law. The Government of the United States is in hearty accord with t

pnrj)ose and ilesires to co-operate in its realization, but is, however, of the opiiiieii tl

the entl in view may be effectuated without violating the sjMrit of the Convmtic 11 x

indeed, without amending it, so that, for those countries unab' ; or unwilling tu Mibi

the jiulgenunts of their national courts to international review, a simjile ixjieilii iit n

be devised by virtue of which the ([uestion in controversy, instead of the actual juik' 111

of the national court, may be submitted to the International (^ourt at The llmur

hnal determination without sacrihcing substance to form, and without interfiiinL' \\

the practice of the United States in such matters, 'i'o illustrate this position by cncr
ex.imples taken from controversies with Great Britain arising out of the Civil \\ ,ir

:

i*

:ii I
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gm-stions mvoveil in tho fo I.winK cas.s upon wl.ich decisions had b.cn nnder.d
by the buprcmo Court of the United States were afterwards submitted to a, Wtn.t mby the United bta es un.ler the Bntish-American Claims Convention, sittinR unde?A k 2

"qul'ty^r
'^ ^^^^'""«'""' 'l^'t^'J M^'.V «. 1^71. for decision " according to justice md

I Questions whicli the international tribunal decided adversely to the decision of
the Suprenio Court of the United States, wiiich international cleei>io„s were oK vvd 1 v

3002; The Urcasnan 2\\M^^,. 13,, ^ Moore jyii ; The Sprm^huk 5 Wall. ,4>Ure 3928 :
Ihe >trn,ll,am Peel, 5 \Vall,u:e ,17, 4 Moon- 5035 ; he "'/a ,V i \ all ice

179. 4 Moore 305-' :
Ihe Saeuce. 5 Walla. , i7«, 4 Moore j.,,,,.

'^

2. yuestions m which the decision of the international'trilnnial upheld the decision
ol the Supreme Court of the United States : The Peterhoff. 5 Wallace 28 4 Moon^Tlnkr
naUonal Arb^frat.ons 3838 . The Dash,,,, Wave. 5 W.dlace 170, 4 ^iX ZJ The
Georgia, 7 Wallace 32 4 Moore 3<>57 : The Isabella Thompson.^ Wallace iss i M.'m-
3150; Ihe Pearl, 5 Wallace 574. 3 Moore 315.* ; The Lela, t Wallace 2OO, j Siofe

It is therefore evident that the demands of justice would be satisfic.l by submittine
the question involved to impartial international determination, for althoUL-h the con
troversy IS based upon the decision of a national court of justice, the judKement of themternational tribunal while safsfyinK the claimant and settling the principle of nt r-
national law involved, woulc not atl.ct the vahditv of the national udfiement within
Its jurisdiction The national decision would remain in full force as far as the nation is
concerned, in that it is not reversed bv an international tribunal ; but the international
L.W properly applicable to the case would have been determined by an intcrnat ona

national' law""

»'stabhshinK for the -omnuinity of nations the correct "principle of inter-

The proposal of the United States leaves untouched and unquestioned the composi-
.lun of the Court, its jurisdiction and ,)ro, edure. anil only affects the question of appeal
in us technical rather than its equitable sense, because dissatisfaction with the decMsk:!!

l'inremelr"f''!."
'

^'T' ''! "'^ P^'f^''""S
•"''"r^' "'^' 'nternational tribunal, an.l

the jiuigement of this aufjust tribun;.i ,s binding upon the signatory Powers by virtue
ul Article 9 The advantage of the ,,roposal lies in the fact that it does not bring national
and international decisions into cnliict, with a reversal of the former by the latter and

>T4a"tories'""
"^"""^' susceptibility, leaves unaffected the constitutional law of the

The proposition .)f the United States is based upon the alternative remedy contained
n the second sentence ot the .econd jx.ragraph of Article 8 of the International Prize
lourt Convention, combined with the statements contained in the final iiaragrai^h of

lolluw
•'' '''"

"' '

"*"• ""' '''*" "^ ^'"'"'*^> tl»'^i' provisions of the Convention

If the vessel or cargo have been sold or destroyed, the Court shall determine
tile compensation to be given to the owner on this account. (Article S, second sent, nee
"t second paragraph.)

The appeal against the judgement of the national court can be basel on the
ground that the judgement w.is \\rong either in fact or in law. (Article i final para-
graph.) ^

rhe Court takes inti> cmisiileration in arriving at its decision all the facts
evidence, and oral statements. (.Xrtlde 4.'.)

Analysing these articles, it is .ii)p,ireiit that the Convention as.-^unus tliat the captured
•<->el or cargo may have been sold, d.stn.yod. cr otherwise be hrve^nd the p.nver ol the
'.iptor, m which case only the question nf liability with conipens.ition in damages can be
"iisKtred. In like manner the Conviiili.m conteniphues, in appropriate cases the
T' trial ol the controversy Je novo. iH.m^e the Curt is made competent not merely to
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consider the law, but also the facts involved in the case and to take evidence, by vir

of Articles 27 and J5, either at the request of one of the parties or upon the Court's initi.iti

and such evidence may be produced before the Court itself or before one or more nl

members (Article 36). It is thus seen that the Convention not only permits <\u\,

to be taken in order to ascertain the facts in controversy, but provides adequate mathiii

for Its presentation, thus permitting a trial of the case de novo both as to the facts invol'

and the law to be applied.

Lest the alternative method contained in the proposal be considered to militate at;.ii

the speedy determination of the controversy, and that the signatory Powers, their sul)|i

and citizens, may seem to be deprived of their right of presenting the controversy lo

International Court within the time and in the manner prescribed by th'.> Con\inii

the Department states specifically that the rights secured under the Convention, licil

to parties :".nd to the periods within which the proceedings shall begin, are exprc
recognized by the United States.

rhis Government therefore proposes that in the instrument of ratification of

International Prize Court Convention each of its signatories specify, on account ipf

difficulties of a constitutional nature which, in some States, stand in the way of the r.iiii:

tion of the Convention for the establishment of the International Prize Court, >ij,'

October 18, 1007, that any signatory may insert a reservation to the effect that re

to the International Prize Court in respect of decisions of its national tribunals shall t

the form of a direct claim for compensation ; that the proceedings thereupon to be t.i

shall be in the nature of a trial de novo of the question at issue ; that the judgeniini

the Court shall consist of compensation for the illegal capture, irresjjective of the di ti-

of the national court whose judgement is thus called m question, although a icrii

copy of the national judgement may be submitted to the International Prize Court

its consideration and information
;

provided, however, that the effect of this r >tr

tion shall not be such as to impair the other rights secured under the said Convini

either to individuals or to their Governments, including the periods within which iv-

to the International Prize Court shall be made.
The acceptance of this proposal might be expressed in the following manner

:

Whereas objections of a constitutional nature in certain signatory States nn
the r.tification of the Convention for the establishment of an International P
Court, signed at The Hague, October 18, 1907, difficult or impossible ; and

Whereas it is highly desirable that all the Powers represented at the Sic

Hague Peace Conference may be enabled to ratify the convention and co-opei

in the labours of the International Prize Co.irt

;

Therefore, the Government of . . for itself and as fai

the signatories of the International Prize Court are concerned, agrees that

signatory of the aforesaid Convention may insert in the act of ratification the

a reservation to the effect that resort to the International Prize Court in qu^ti

affecting judgements of its national tribunals may take the form of a d'rft il

for compensation, as provided in Article 8, second paragraph, last sentence, of

said Convention ; that the proceedings thereupon to be had shall be in the nai

of a trial de novo of the question of liability in%'olved in the alleged illegal at t ci

captor; that the jiulgcmcnts of the International Prize Court shall thernipon
accordance with Article 8 of the aforesaid Convention, decree compensatiun
the illegal capture, irrespective of the decision of the national court involved, altho

a certified copy of the national judgement and the records of the case shall ho ?

mitted upon request to the International Prize Court for its consideration and iufor

tion ; and that each signatory consenting to the exercise of this optional ainl al

native procedure, under Article 8 of the aforesaid Convention, for States with

constitutional difficulties aforementioned, shall specify its consent to such optic

and alternative procedure in the instrument of ratification of the Intenuitii

Prize Court Convention
;
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or citi^. or t.u. periods with.n whi„, .s«rt\.;';i;: ^'Zl'i^^Tl^^^'c^.;;;^^!^^

The Department of State assures th.- ^ii'ti iir.n,. ,>* .1, / , ,.

1907, for tfre estabhshment of an nte ut^" Ce Cou t
' tluT;;""" "/,<^^'"'7.f«'

or a substantially similar protoe.jl and its i-u on,o,"^n 1^ i,

'

L ^ '^^
''?:;;^^^'^

w. remove the constuut.onal objection .0 theVstablishm.nt of th'. pRmo^.d f „rt Lwill enable the United .states to participate in its hi^Wy bt-iHl.cent libE
., omit'teJ!''"'^'""^'

"' '"" "°''-''^-^'"« """ "-• -n-posuiou o( the projcCci Cou.t ol ArbUr„l J,.,t.cc,
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CONVKNTION (XIII) CONCERNING THE RIGHTS AND DUTIK

OF NEUTRAL POWERS IN NAVAL WAR »

{For thf luadittf; sec the Convtnlwn far the pacific settlement of international disputes})

With a view to harmonizing the divergent views which, in the event of nav)

war, are still held on the relations between neutral Powers and belligerent Pown:

and to anticipating the difficulties to which such divergence of views might give rise

Seeing that, even if it is not possible at present to concert measures applicabi

to all circumstances which may in practice occur, it is nevertheless undeniabi

advantageous to frame, as far as possible, rules of general application to meet th

case where war has unfortunately broken out ;

Seeing that, in cases not covered by the present Convention, it is expedient to tak

into consideration the general principles of the law of nations ;

Seeing that it is desirable that the Powers should issue detailed enactments t

regulate the results of the attitude of neutrality when adopted by them
;

Seeing that it is, for neutral Powers, an admitted duty to apply these rul*

impartially to the several belligerents ;

Seeing that, in this category of ideas, these rules should not, in principle, be alterec

in the course of the war, by a neutral Power, except in a case where experience ha

shown the necessity for such change for the protection of the rights of that Power
;

Have agreed to observe the following common rules, which cannot, howevei

modify provisions laid down in existing general treaties, and have appointed a

their plenipotentiaries, to wit :

[Here follow the names of plenipotentiaries.]

Who, after having deposited their full powers, found in good and due form, hav

agreed upon the following provisions :

AKTiri.E I

Belligerents are bound to respect the sovereign rights of neutral Powers and t

abstain, in neutral territory or neutral waters, from any act which would, if knowingl

permitted by any Power, constitute a violation of neutrality.

AKTin.F. 2

Any act of hostility, including capture and the exercise of the right of seard

committed by belligerent war-ships in the territoria' waters of a neutral Powe

constitutes a violation of neutrality and is strictly forbidden.

H ! ' .li/( J it tl I mill H/^, vol. i, 1'.
- .Ill/,, (i.
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Akticlk j
When a ship hu bMn capturtd in the territorul waters of a neutral Power thisPower must employ, if the prize U .till within it. juri.<iiction. the mean, at it. d p^«

to rele«e the prue w.th it. officer, and crew, and to intern the pr.xe crew
If the pnxe i. not in the juri«liction of the neutral Power, the captor Governmenton the demand of that Power, must liberate the prixe with its officer, and criw

in nltliJ'waTer.""""'
"* "* "" "' * '""'^'"'" °" "*"'"' '""''-^ - »" • -«-'

Article 5
Belligerents are forbidden to use neutral ports and waters as a base

operations again: t their adversaries, and in particular to erect wireless te^ I
St. ions or any apparatus for the purpose of communicating with belligerer fs
on land or sea.

» » -

AKTU LK (j

The supply, in any manner, directly or indirectly, by a neutral Power to *

fJrbrdden'^"'

'^"'"^'^'' *™'"""'''°"- »' war material of any kind what. .. .s

Article 7

b*lht« Jt^""^" " ""' '"'""'* '° """*"* *''* "''P"'* «' '^«""'- f°' the us. of eifh..

.^"n^rmy or fle^;:'

'""'""""°"' °'' '" ' " °^ ^^'^''"'^ ^^'^^^ -"" *« ^' -
Article

A neu
1
Government is bound to employ the mean, at its disposal

the fitting out or arming within its jurisdiction of any vessel which

.K r'u'l'"'^"**'**
*° ""''' °' •'"«»«* '" ''°='">* operations, ag.. a n r

with which that Government is at peace. It is also bound to display the sa, ,e vigilan. .
to prevent the departure from its jurisdiction of any vessel intended to crie
engage m hostile operations, which had been adapted entirely or partly within .

said jurisdiction for use in war.

Article 9
A neutral Power must apply impartially to ue two belligerents the conditions

restr.ct.ons, or prohibitions made by it in regard to the admission nto its ports'
roadsteads, or territorial waters, of belligerent war-ships or of their prizes

'

Nevertheless, a neutral Power may forbid a belligerent vessel which has failedconform to the orders and resulations made by it. or which has violated neutrality
to enter its ports or roadsteads.

'

Article 10
The neutrality of a Power is not affected by the mere passage through its territorial

waters of war-ships or prizes belonging to belligerents.

pretr*n!

^ re* >oi

a Po

^^k,
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Article u
A neutral Power nuy allow belligerent war-ihipt to emplor itt Hceated pilots.

Article 12

In the absence of special provisions to the contrary in the legislation o( a neuti

Power, belligerent war-ships are not permitted to remain in the ports, roadstrai

or territorial waters of the said Power for more than twenty-four hours, except

the cases covered by the present Convention.

Article 1.5

If a Power which has been informed of the outbreak of hostilities learns il

a belligerent war-ship is in one of its ports or roadsteads, or in its territorial watt

it must notify the said ship to depart within twenty-four hours or within the tii

prescribed by local regulations.

.\RTI( LE 14

A belligerent war-ship may not prolong its stay in a neutral port beyond

permissible time except on account of damage or str' ^ of weather. It must dep

as soon as the cause of the delay is at an end.

The regulations as to the question of the length o( ime which these vessels tr

remain in neutral ports, roadsteads, or waters, do not apply to war-ships dfvo

exclusively to religious, scientific, or philanthropic purposes.

Article 13

In the absence of spt cial provisions to the contrary in the legislation of a neui

Power, the maximum number of war-ships belonging to a belligerent which may

in one of the ports or roadsteads of that Power simultaneously shall be three.

.\RTICLE 16

When war-ships belonging to both belligerents are present simultaneously

a neutral port or roadstead, a period of not less than twenty-four hours must ela

between the departure of the ship belonging to one belligerent and the depart

of the ship belonging to the other.

The order of departure is determined by the order of arrival, unless the •

which arrived first is so circumstanced that an extension of its stay is permissible

A belligerent war-ship may not leave a neutral port or roadstead until twcr

four hours after the departure of a merchant ship flying the flag of its adversary

.\KTI< LE 17

In neutral ports and roadsteads belligerent war-ships may only carry out s

repairs as are absolutely necessary to render them seaworthy, and may not

in any manner whatsoever to their fighting force. The local authorities of

neutral Power shall decide what repairs are necessary, and the«e must be carried

with the least possible delay.
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ARTK LE I8

B«IHt«ent w«..,hip. m.y not m«k« uw of neutral port., ro.d.te.d.. or territorial
wa era for repleniahing or increaaing their supplies of war material or their armament,
or for completing their crews.

ARTKI.K I(J

Belligerent war-ship, may only re .tual in neutral ports or roadsteads to bring
up their supplies to the peace standard.

Similarly these vessels may only ship sufficient fuel to enable them to reach the
nearest port in their own country. They may. on the other hand, fill up their bunkers
bu.lt to carry fuel, when in neutral countries which have adopted this method of
determining the amount of fuel to be supplied.

If. in accordance with the liw of the neuiral Power, the ships are not supplied
with coal withmtwenty.four h.urs of their arrival, the permissible duration of their
stay IS extended by twenty-four hours.

AKTK IF. 20
Belligerent war-ships which have shipped fuel in a port belonging to a neutral

Power may not within the succeeding three months replenish their supply in a port
of the same Power.

AkTK t.E 21

A prize may only be brought into a neutral port on account of unseaworthiness
stress of weather, or want of fuel or provisions.

It must leave as soon as the circumstances which justified its entry are at an end
f It does not. the neutral Power must order it to leave at once ; should it fail to obey
theneutral Power must employ the means at its disposal to release it with its officers
and crew and to intern the prize crew.

u

Article 22
A neutral Power must, similarly, release a prize brought into one of its ports

under circumstances other than those referred to in Article 21.

Article 2,5

A neutral Power may allow prizes to enter its ports and roadsteads, whether under
convoy or not. when they are brought there to be sequestrated pending the decision
ot a prize court. It may have the prize taken to another of its ports.

If the prize is convoyed by a war-ship, the prize crew may go on board the
convoying ship.

If the prize is not under onvoy, the prize crew are left at liberty.

Aktrle 24
If. notwithstanding the notification of the neutral Power, a belligerent ship of

war does not leave a port where it is not entitled to remain, the neutral Power is entitled
to take such measures as it considers necessary to render the ship incapable of taking

ii
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^i-

the sea during the war, and the commanding officer of the ship must facilitate th

execution of such measures.

When a belligerent ship is detained by a neutral Power, the officers and crew ai

likewise detained.

The officers and crew thus detained may be left in the ship or kept either on anoth(

vessel or on land, and may be subjected to the measures of restriction which it ma

appear necessary to impose upon them. A sufficient number of men for lookir

after the vessel must, however, be always left on board.

The officers may be left at liberty on giving their word not to quit the neutri

territory without permission.

.•\RTICLE 25

A neutral Power is bound to exercise such surveillance as the means at its dispos;

allow to prevent any violation of the provisions of the above articles occurring in i

ports or roadsteads or in iis waters.

Article 26

The exercise by a neutral Power of the rights laid down in the present Conventic

can under no circumstances be considered as an unfriendly act by one or othi

belligerent who has accepted the articles relating thereto.

Articlk 27

The contracting Powers shall communicate to each other in due course all law

proclamations, and other enactments regulating in their respective countries tl

status of belligerent war-ships in their ports and waters, by means of a communicatic

addressed to the Netherland Government, and forwarded immediately by that Goven

ment to the other contracting Powers.

Article 28

The provisions of the present Convention do not apply except between contractii

Powers, and then only if all the belligerents are parties to the Convention.

Article 29

The present Convention shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

The first deposit of ratifications shall be recorded in a pr„ci's-verbal signed by ti

representatives of the Powers which take part therein and by the Netherland Miiiist

for Foreign Affairs.

The subsequent deposits of ratifications shall be made by means of a writt^

notification addressed to the Netherland Government and accompanied by t

instrument of ratification.

A duly certified copy of the proccs-verhal relative to the first deposit of ratificatior

of the ratifications mentioned in the preceding paragraph, as well as of the iiistr

ments of ratification, shall be at once sent by the Netherland Government, tliroui

the diplomatic channel, to the Powers invited to the Second Peace Conference,

.af

uai, r». nr.



NEUTRAL POWERS IN NAVAL WAR 837
well as to the other Powers which have adhered to the Convention. In the casescontemplated .n the preceding paragraph, the said Government shall inform th^"
at the same t.me of the date on which it received the notification.

AkTK I.K JO
Non-Signatory Powers may adhere to the present Convention.

GovIrnmeT7''''f
'"" '° ''*'"' "°*'''" '" """"^ '*^ '"'^""°" '° ^^e NetherlandGovernment forwardmg to .t the act of adhesion, which shall be deposited in thearchives of the said Government.

"cposuea m tne

That Government shall at once transmit to all the other Powers a duly certified

^^:L::rrssr"
^^

"
"^ -' -' -''-'-'—- *--- -

"

.\KTICI E ;i

The present Convention shall come into force in the case of the Powers whichwere a party to the first deposit of the ratifications, sixty days after the date of he-...-...W of that deposit, and, in the case of the Powers who ratify subsequently
r who adhere, s.xty days after the notification of their ratification or of their decision
has been received by the Netherland Government.

AUTRLi-: )Z

In the event of one of the contracting Powers wishing to denounce the presentConvention, the denunciation shall be notified in writing to the Netherland Govern-ment who shall at once communicate a duly certified copy of the notification to all
the other Powers, informing them of the date on which it was received

v« f/'?r"^"r
'•'*" °"'^ ^^"^ '""* '" "S*^'* '° the notifying Power, and onejear alter the notification has been made to the Netherland Government.

Akticik
,; 5

A register kept by the Netherland Ministry for Foreign Affairs shall rive the date
of he deposit of ratifications made by Article 29, paragraphs 3 and" 4, as well

the date on which the notifications of adhesion (Article 30, paragraph 2, or of
denunciation (Article 32, paragraph 1 1 have been received.

Each contracting Power is entitled to have access to this register and to be supplied
with duly certified extracts.

In faith of which the plenipotentiaries have appended their signatures to the present
Convention.

Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies of
Which shall be sent, through the diplomatic channel, to the Powers which have been
invited to the Second Peace Conference.

Here follow signatures.

•;f.i

, i ('
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y
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Report to the Conference from the Third Commission on the Rights

and Duties of Neutral Powers in Naval War

'

(Reporter, Mr. Louis Renault)

Among the topics for the consideration of the Conference the Russian programm

mentioned ' The rights and duties of neutrals at sea ', and, hereunder, the ' question

contraband ; the rules applicable to belligerent vessels in neutral ports ;
destruction,

cases oi force majeure, of neutral merchant ships captured as prizes'. The first and tlii

duestions have been assigned to the Fourth Commission »
; the second was reservi.l f

the Third Commission.

The Commission had belore it four different projects :

1. .\ draft from the c'
' gation of Japan defining the position of belligerent Aa

in neutral waters.*

2. A draft from the delegation of Spain on the same subject."

3. .\ proposal from the British delegation in the form of a draft convention o

cernmg the rights and duties of neutral States in naval war.*

4. A proposal from the delegation of Russia containing draft provisions dtliiii

the position of belli.gerent war-ships in neutral ports.'

It will be noticed at once that the British proposal has a gn-ater scope than tlir tin

other proposals, since, unhke them, it does not confine itself to the status of bcllig.a

war-ships in neutr^i ports and waters, but also deals with the rights and duties of lu iit

States in general in naval war.

The Commission has not considered itself bound by the exact terms in wliiiii

jurisdiction was defined by the Conference at the time when the several topic> win il

tributed among the Commissions. It has examined the different articles of the Hrit

proposition embracing the whole subject of the situation of neutral States in nav.d w

It is believed that at a time when an International Prize Court is luring created, it w\

be wise to develop to as great a degree as possible a cwlification of international niarii:

law in time of war. Thus the work of the Third Commission will be harmonize! w

tliat of the Second Commission, which covers the rights and duties of neutral Stitis

war on land. This explains the general title given to the project and accepted uiilu

tatingly by the committee of examina ion.

In ordiT to facilitate study of the subject, the second subcommis>ion deu.l.a tl

tlierc should be submitte.l to it a pap<-r indicating the questions involved in tiie - vt

proposals. This list of (iuestion> « facilitated an exchange of views in the mc tiiii;-

' This report w.is sulmuttcd to tlic ITiird Commission l>v a Lommitti'C oi examination (.om].! .1

Ills ICx(.flk-ncv t ount Tornielli (Italvl, cliairinan ; Mr. Louis Ki-nault (France), renorter
;

K.- ir V.m

Si.^fl alerm.'invi Hear-.\ilmiral Sp.rrv (fnited States). Captain Hiirlaina.iui de Moura {Hr.izii.

Kxcellencv l.ou Iseng-tsianj; (Clun.i), .Mr. Vedel (Denmark). Captain Cliacn (Spain), lus l-.\-l.i

Sir Urnest Satow (Circat lirit..in), Captain Castislia (Italy), his ICxeellency Mr. 1 smlzuki :
lap.

his IWcellem V Mr. HaKcnip (Norwav), Captain Terr.iz (PortiiRal). Ins l-.x.elUMU y Mr. . ;. ,r\ 1

iKussi.ii his i:.viellency Mr. HammarskjOUl (Sweden). Ins Excellency 1 urkhan I'asha (lur,.' .

rejiort li.is U-en completed to iiuhide the List session ol the Third Commis.Mon. .l.tei C 'W:

\ol. 1, p Joi- II.,
' A,iU. p. iSo. ' •'"''. PP "<>J. ""•' ' '' 1'

r, s/. p
-I. p S;4.
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July 27 and 30 and August i. The matter was then referred to a committee of examina-
tion, which made a thorough study of it in a series of thirteen meetings from August 6
to September 28. The draft which we an- about to analyse was submitted to two
r^admgi >

;
the second taking place in the meetings of September 11, 12 and 28 of which

the mmutes have been distributed. It was finally approved bv the Third Commission
in Its session of October 4.

The necessity of precise regulations having for their end the removal of the tlifficulties
and even conflicts in this branch of the law of neutrality has been asserted on all sides
Recent expenence has added its weight to theoretical considerations in an emphatic and
most starthng manner.

Land warfare regularly pursues its course on the territory of the belligerents In
exceptional circumstances alone is there any direct contact between the armed forces of
a belhgerent and the authorities of neutral countries ; when such contact does take
place, as when troops flee into neutral territory, the situation is relatively simple • cus-
tomary or written positive law applies in a well-defined manner. The case is otherwise
in naval war. The war-vessels of the belligerents cannot always remain in the theatre
lit hostilities

;
they need to enter harbours, and they do not alwavs find harbours of

thf.r own countries near by. Here geographical situation e.verts a powerful influence
upon war, since the ships of the belligerents will not need to resort to neutral ports to
•li<- same extent.

Does it result from this that they have a right to unrestricted asylum there and mav
utrals grant it to them ? This is contested. T1h> distinction just indicated is the

natural consequence of what takes place in time of peace. Armed forces of one country
ntvir t nter the territory of another State during peace. So when war breaks out there
i> nu change

;
and they must continue to respect neutral territory as before. It is different

with naval forces, which are in general permitted to frequent the ports of other States
m time of peace. Should neutral States when war breaks out brusquely interrupt this
practice of times of peace ? Can they act at their pleasure, or does neutrahty restrain
th. ir lib<-rty of action ? While it is understofnl that when belligerent troops penetrat.-
n.iitral territory they are to tx' disarmed because they are doing something which would
not W- tolerated in time of p^uce, the situation is different for the belligerent war-ship
lliut arrives in a port which it has customarily b<>en able to enter in time of peace an,l
Iroin which it might freely depart.

What reception then is this sl„p tn mrot with ? What shall it he allowed to ,lo ?

fh. problem for the neutral Statr is to reconcile its right to give asylum to foreign ships
with its duty of abstaining fmiii all participation in hostilities." This r.ronciliati.m,
whi. h IS for the neutral to make 111 the lull exercise of its sovereignty, is not always easy,'
a> i~ prove.', by the diversity of rules and ol practice. In some countries, the treatni.nt
to h. accorded belligerent war-ships in neutral ports is set forth in permanent legislation,
f

~ the Italian code on the nuivliant marine ;
= in others rules are promulgated for the

•^i-'- ol each particular war by prnclamations of neutrality. And not only do the rules
promulgated by the several couiitrios ,liti,.r, hut even the rules prescribed hy a single

, (<

111

I\>l, pp. ts;;, S;i, I'lit, p. SSj.
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country at different times arc not identical ; moreover, sometimes rtiles are mo.liti

during the course of a war.

The essential point is that everybody should knov/ what to expect, so that then w

be no surprise. The neutral States urgently demand such precise rules as will, if obMr\(

shelter them from accusations on the part of either belligerent. They decline obliK.iiu

that would often be disproportiimate to their means and their resources or the (hsr!i,,i

of which would require on their part measures that arc veritably inquisitorial.

The starting-point of the regulations ought to be the sovereignty of the neutral Mi

which cannot be affected by the mere fact that a war exi is in which it does not iiit,

to participate. Its sovereignty should be respected by the belligerents, who (.m:

implicate it in the war or molest it with acts of hostility. At the same time mini

cannot exercise their lilx-rty as in times of peace ; they ought not to ignore the exi~iri

of war. By no act or omission on their part can they legally take a part in the opt riii'

of war ; and they must moreover be impartial.

It seems of little use to develop these general considerations, since they might ;;

rise to lengthy discussions, inasmuch as neutrality is not vieweil in the same hght by cv.:

body. It is better to confine ours.^ves to the study of pro)X)sitions dealing with \<

ticular <• -s which, while naturally to be regulated in accordance with principl.-, :

presentee ^^i concrete anil precise shape.

I

'/ ¥ f 1 :
-J ?

We shall proceed to comment upon the seseral articles of the project.

The principle which it is proper to atfimi at the outset is the obhgation inciinib.

upon belligerents to respect the sovereign rights of neutral States, This obligaii.ii

not a consecpience of the war any more than tl:e right of the State to inviolabilit\ .1

territory is a consequence of its neutrality. The obligation and the right are iiili'i'

in the very existence of States, but it is well to aflinn them in circumstances whn, tl

are most liable to be misunderstood. As w;is said by Sir Ernest Satow in coniim r.t:

upon an article of the British proposal from which Article i of our draft is bornv

almost verbatim, we have here 'the expression of the mas' t thought of this iinis

of international law '.'

The principle is applicable alike to land warfare and to ii.ival warfire, ard u-

not surprised that the regulations elaborated by the Second Commission on tli. Mib)

of the rights and duties of neutral States on lanil begin with the jmAision :

' Tin u :!'.'

of neutral States is inviolable.'

Generally speaking, it may be said belligerents should abstain in neutral w.it. i ;!

any act which, if it were tolerated by the neutral State, would constitute faihii' ii

duties of neutrality. It is iiiii>ortant. however, to say here that a neutral's (hit\ i

necessarily measured by a Ix lligerent's duty ; and this is in harmony -.vitli tin
;

'

of the circumstances. An ai>solute obligation can be imposed upon a bellimi !.;

refrain from certain acts in the waters of a neutral State ; it is easy for it and in -x' i

))ossible to fullil this obligation whether harbours or territorial waters an . -n. ii;

On the other hand, the neutral State cannot be obliged to prevent or check all il' '

tliat a bi'lli^ereiit might do or wish to do, becausi- very often the neutial Mat. \ . .

In in a ])ositinn to .ultil stub an obligation. It cannot know all that is haiiiHiui; n

' Meitiiij; ul July j;. Actrs el titjLUiiieiils, vol. m, p. 572.
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waters and it cannot be in readiness to prevent it. The duty exists onlv to the degr.-

,em?„H?"".'
'' *' ^'':''' ^^''''"' " ^"^""'^i"" should be mad.. bHween harbours and

hTl TZV M
''' ' '^"*"" "™ '^ ^'^'"S"'^'^'' ^'''' ^«*P*-'« »" the duties of a neutral

Itt to M ^- .

*"•'"
'r^'

""'''' " --P"-i»>"i^y for what takes ph.ce in harbour;sub ect to the direct act,on of ,ts authorities and ^vhat takes ph.ce in its erritonal water,ove winch ,t has often only feeble control
; but the distinc.io , does not exist w.th respect

to the belligerent's .luty, which i . ,!,< .an>e everywhere.
^

\Ulli IK I

-.bst^nSn m'lr.rrt
^'"\'""' '° '"-"^' *''^' ^"^•->','^n HKhts of n.utral Fow.rs and to

i::^Se;r^":^j'K%-;;-----;;';-:^^

As a consequence of the preceding rule, every act of hostilitv in the trrritorial waters
..f a neutral State is forbidden.' Thi. mn.prelien.is not onlv iK.stilitie., propvilv -o called
..combats, but also such operation, of naval warfare as capture and the exercise of thJ
n«ht of search. The order in which these last two acts was mentioned has cause,! surprise
This order however, is explained by the fact that capture is the most seriou. act The
.xerc.se of the right of search, even if it should not end in sei/ure of the ship, also con.titat.s
.:i act of hostility.

.\Kru Lt _'

,o,nl7it''!i^u!- I"n"'**-'
""^'"'''"- ^'Pture and the . x.nise of the n«ht ,.t search...nmtted b> bdhgerent war-sl„ps ,n the territorial waters of a neutral Power>'mstifut..s a violation ot ,h utral.t v and i< .tricth' forbidden.

'

It was thought necessarv- to p^,^ ide for the case where a capture has take,, place in
the temtonal waters of a neutral State. We have taken substantialh- Article -8 of
tlie British proposal.

=

Two cases are possible
: (a) uhcre the prize is still within neutral jurisdiction and

M where it is not.

In the first case it is for the Tunitral State to take the direct measures necessarv to
uu. o tlie wrongful act contrary tn neutrality of which a neutral or hostile ship it matters
little which, has been the victim. Tiie British propo.sal savs that the neutral Power shall
alease the prize; this e.xpre.-,n„ seemcl too positive. Vcause the neutral Power will
m.t always have the necessary nu-.uis to do so.

If It can, it shoul.l do so. The prize k'ing released, its officers and crew are naturally
irce to dispose of their ship as suUs them. The prize crew put on board l.v the captor
i> interned because it is found to he illegally within the neutral's waters.

In the case where the prize is beyond the jurisdiction of the iieutial State tli,- latter
ne longer has direct control over the prize. What can it do .- Address the belligerent
'-'vernrnent to which the captor .liip belongs. It will do so, lirst to obtain satisfactie,,
!": :lie \nolation of its sovereignlv. and saondly, to forestall a clami on the part of the
^' V. to which the captured vess, ] l.eln,,::-. The belliger-nt must Id-eratc the prize with

• )V,\=;"'',"I^::'^!"'"'"""'-^'-"^l^'-: lt..l..in....!. ,..u1k in.u.h.mtmann,-, .\rtKloj;i. Pos/, ,.,.. 8,-4, S.Sf.
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its officers and crew ; and here wc have been able to use a more forceful expression tlian

in the preceding case because we are dealing with an act which the beUigerent can m

once accomplish.

In both cases the fact of capture within neutral territorial waters is presumed tn 1,

proved. Of course, it is possible that a dispute may arise on this point
;
and the tapM

may pretend that at the time of the seizure he was beyond the territorial waters. Ihi

is a simple question of fact. The neutral Power will proceed prudently and car.iiilK

in gathering its information bt>fore liberating the prize or even making a diplomatic clan;,

At the time of the second reading a difficulty was jiointed out with regard to th,

>econd case. .Vlmiral Siegel remarked that the provision did not harmonize with a lui,

vision in the project for the establishment of an International Prize Court. .\c((inliiif

to .\rticle 3 of the latter project the judgement of a prize tribunal may \x- brought Ixfui,

the International Prize Court, even when it relates to an enemy ship captured in th.

territorial waters of a neutral Power, when that Power has not made the raptun- th.

subject of a diplomatic claim. The report submitted by the First Commission say> ,.,

this subject ;

In such circumstances the neutral Power may choose between two procedtn.!

It may select the diplomatic channel and address itself directly to the (.overnnun

of the' captor in order to obtain satisfaction ; or it may leave the owner ol 1

1

captured ship, if the legislation of the captor permits, to take his complaint ot th

irregularity of the seizure before the national tribunals, and then, if in spite ol In

so doing the irregularity is not admitted, it may take the matter to the Internati-iid

Court*

Was not the alternative that i;, allowed the neutnU State contrary to the absolute lul

here proposed ? Some thought so and believed that it would be better to omit the para

graph relative to the case where the prize is not in the jurisdiction of the neutral Slati

Others, in order to avoid a regrettable omission, wished to substitute an option lot a:

obligation and to say that the neutral State may address and not addresses. Hi

latter view was accepted by 9 votes (Germany, Denmark, France, Italy, Noru.n

Netheriands, Russia, Swed. 11, Turkey) to 4 (Brazil, Spain, Great Bnt;un, and Japat:

and I abstention (I'nited States). The i)resent wording was adopted in the mettini; i.

Septemlxr .jS.

At bottom there was really no disagreement. There are cases where the neutral m,,i

will have no choice. For example, when the State of the captor is not a party 1.. tn

Prize Court Convention the neutral State can only make a diplomatic claim
;

aiii hk,

wise if the neutral State is not a party thereto. The alternative e.\i>ts only when l-i

interested States are parties to that Convention. Then the neutral State will do ,1^ i

likes. Even in cases where it does not wi>li to proceed witli a diplomatic claim

^trict sense, it wilt notify the fact to the captor's State, which will perhaps lihtiai.

if itself to avoid hirtlur .litticultie-. diplomatic or judicial.prize

.\rticle ,i

Wlicii a >liip lia> betii ( ,ii)ttirt(t in the territorial waters of a neutral Pnun

Powt-r nul^t emplov, if the pri/.f i> -till within its jurisdiction, the mean- at it- <\\-

to n.Ka5e the prize with it^ othicr- and (Tew and to intern the prize cnw.

If till- prizt' i^ not in tlie juriMlutinii of tin- neutral Power, on the demand "

Power, the c aptor Gov.rniniiit inu>t liher.ite the pri/.e with its otticers and rr. v,

' I lid', p. ,-''!•
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It has long been accepted that a prize court cannot Jx- stt up in neutral territory.
Article 25 of the British proposal, which is to this effect, has been slightly mmiified in
<mler to take into account a scruple arising from the institution of the International
Prize Court which will sit in neutral territory.

It was obser%e.l that the rule is absolute an.l allows no e.xception. even in the case
»{ a country where the belligerent exercises a right of jurisdiction. Such a right which
l,as a sixrial puqx.s.. ami a limite.l sc.,,v, ought not to e.xten.l to the consummation
in neutral territory of an act of war like capture.

.\rti(li; 4
A prize curt cannot b.- ^,•t up by a belligen nt o.i neutral terr.t(,rv or on a vessel

in nt'utral wattTs.

.Article 9 of the British proposal,' Article i of the Japanese proposal,' and Article ^
of the Russian propos;il,' all say that neutral territory cannot serve as a base of opera-
tions for a belligerent. This implies a pn.hibition .'or the IxUigerent and a duty for the
neutral. While the rule can k- enunciated from either point of view, it was oreferred
to give It the form of an inhibition again>t belligerents. The Treaty of Washington on
the contrary, had said

:
' A neutral Covernment is bound . , . seconillv, not to permit

or suffer either belligerent to make u^e „f ,t^ ports or waters as the base of naval operations
apainst the other.'

While the principl,- i> easily state.!, its applications require much care. We limit
ourselves to giving one example by prohibiting a bt-Uigerent to erect on neutral territory
a wireless telegraphy station or any apparatus for the i)urpose of communicating with
a belligerent force on land or sea. The same provision occurs in the draft Regulations'
respecting the rights and dutie> of neutral State> in war on land. The two provisions
correspond exactly, for communuation mav b- made from neutral territorv either with
an army or with a fleet.

We cannot exjX'Ct to prevent the captain of a belligerent ship from communicating
«ith the inhabitants or the consul of his country, or from using telegraph or telephone
cables of the neutral country. Th.re is a formal provision to this effect in Article 8 of
tile draft regulations on land warfare already leferred to. It was suggested that we
I'.rbid making a neutral port a phjcj for cumrntration or rendezvous. But it is hard to
.lefine what this would mean, and it would be almost impossible for neutral States to deal
with the intention which brings .-i belligerent vessel into their wat.Ts. The interest in
thN question u-ill be greatly diminished by the fi.xing of the ma.xinuim number of
Ivlligerent ships that may stay in a port at the same time.

' t'

.\kiI(1k 3
Belligerent^ are lorbiddni t>i use neutral port> ;itid water- ,1- ,1 ba~e (if n-'val

nperation> against their .idv, r.-.iri-s. and in particular t.i eiv>t wireless' telegraphv
stations or any apparatu- Ic.r the prrpose of cmmunicatm^ with tlu^ beiiiL-crent
'I -es on land or >ea.

'^

111 the meeting of tlu .•.miniitte, ..f e.x.unination held Aimi>i jo, the BriJsh dele-
-'..Mnn proposed to in>ert in .\iti, le 5 ,,t the draft, paragraph h of Article 10 of the

' -(. ' r ~t.y /'^^
i>. s-4 . ) nl, ' 1' .\rticlo 3.
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proposition u\ Gnat Britain.' It had already urged the need of this article", as appi ,i

from the minutes of the meeting of the subconimission held July 3" :
' ^''' En.-^i Satow

maintains that it seems to him necessary to establish a distinction in the provisioning tli.it

can be effected in a neufrid port. It is allowable to buy food to sustain the crew, |..,

the time Ix-ing, whilst, on the other hand, revictualling by auxiliary vessels would en

stitute a real oj)eration of war." The chairman was of the opinion that this pioliibitiui

was contained in those of Articli' 6 of the British project, and at the >ame time he advcrti .!

to the second ])oint of Article »> of the Treaty of Washington." The ilelegation of Ku"i,i

lor Its part declared that the second point of Article 6 of the Treaty of Washingtim luiK

ixpressed its intention and that it wasreaily to accept the sense thereof when the d<liiii',\.

trxt should Ih" drawn up.

It was decided that the committee of examination should coiisiiier tiie matter, m.'

ill its meeting of August 26, already spoken of, the proposal of the delegation of dn ,it

Mritain was carried by a vote of 10 (United States, Brazil, Denmark, Spain, Great Hiit.uii,

Japan, Norway, Portugal, Sweden. Turkey) against 4 (Gennany, France, Italy, Uu-i.ii

Hie question came uy again September 11, on the second reading, when the propc-.il

>iibmitted in the following form, 'It is likewise forbidden belligerent ships to revictu.il u

inutral waters by means of auxiliary vessels of their fleet," and numbered 5 his. v.,i

c.irried by a vote of 3 (United States, Bra/il, Siiain. Great Britain, Japan) again-:
_

(Gennany, France, Russia), there Ixing (> abstentions (Denmark. Italy, Nnrv.iv

Xi'therlands, Sweden, Turkey).

In the meeting of the committee of i^xamination held September 28, the British '!. ic

gation waived the insertion in the text of the Convention oi the aiticle it hatl advo. iitr.J

although still holding the view it had expressed in the meeting of July 30 ;
and tlir .1 i.

g.ition of Rus-ia renewed the reserves it had formulated in the meeting of the coiiiniittM

!•: examination held Augu.st 20 when it voted against the Britifli proposal. It wa> ,ii-<

understood tliat the article in (piestion coiite- plated not only food supphes but aUo ...il

Hie disappearance of this article from the draft t'cmvention is by no means to In- i.ik. i

,is an acceptance of the wliole draft by the British or Russian delegations.

It goes without saying that a neutral State cannot furnish war-shi]is, amis, it. t'

a belligerent in a.iy manner. Article 3 of the British proposition spoke only of tin •,).(

but wi- have used the word supply, which has a mutli broader meaning.
|

m-' ;,.;!

Aktici.!: f>

The siii)ply, in any manner, dirr',tl\- or indirec tly, by a neutr.d Powit t

grreiit I'owir, of war-shii)s. animiinition, or war material

Icrhiddin.

11 .1

iiiv kind wliat' \

On the otliiT hand, the practice has Ih i oiiie established that a neutral M,n. i~ <..•'

bound t [irevent the export of arms or amniunition destined for one or otlur •'•. ;!»

hilligin t-i, whether for an army or fo;- a fleet. There is a like provision 111 the .li.i!

regulations already mentioned. A neutral State may, moreover, if it prefers. I'li'i'

ixp<.irt (;f till- articles 111 ((uestion. It should then simply put into force a prohi! :•)"!

that applies e()Uallv to the two belligerents.

rnst. ,. r 't.v

' ' 11.

I h9 '.I
,



N'EUTRAI. I'OWIiKS IN' NAVAL \V.\k «45

A iitnitral I'owir
UT Ix-lliKiTcnt, "f
JM- to an armv or Heot.

Aktkle 7

:!'::. !-:=.;^d"' ^:="-.r:;"'
-

-r:,'-s-^;L;-,s ;:

ri... hr,t rul,. of \\a.l„„K,o„ • .iHin..,! th,. obligation of a neutral (.overnment withr,„x.a to arm,„K or e,,uipp,ng ami ,1,.. .l.,,ar.ure of ships int.n.lu.l for one of the Mh,m.nt. Artu-Ies ,^7. ami 8 of th. Hnf.h proportion » repro<l„.e.l thi. rule «i^ .artan, a.l.ht.on. rhe provision a,lop„.,l by the conunutee 'repro,h., vs the rul

^:^li:f T ''* '""^"''"'" ""• '"''^"^'"" '"" '"^'«--' -'-•' •'- ^ '-ulebrate
1
by .ts obscunty sntce Us solenn, interpretation, has been omitte.l • we hav-contented ourselves w.th saying, in ,he hrst place, that the neutral ,s bonnj ,0 eSy

th,- mean, at Us disposal
. . an.l. in th.. secon.l, ,0 J,splay tne same v,,Uunce

^ '

n the subcommission's meeting of J„ly .5,, „„. Braz.han delegate made thefoll.nvn,,
.i..larat>on

.
Inasmuch as u .s no, pernn>s,bl.. „,a, ,f„r the declaration of war bel^l,..erens should contmue to a,-,,u,n war ves.eN m neutral ports, i, is necessary to stat.

,U least that the reasons agau.s, tin. practice cannot ap,.lv to v.ssels in course of con.ruct,on that have been be«un long he,„re ,he openu,g Shost.l.tK.s at a tune wh;n th, vM.I.M rot have been foreseen
; and masmucl, a> nn.ler these circumstances it would „,„

.• .'t al ..qu.table to .leprnv belhger,,,., of a ves.el whose acciu.si.ion was agreed upon
b. nre the .nmunence of war was known, u >s proper ,ha, such ships be cortidered anm egral an.l recognize.l part of ,l,e navy of the country c.mcerned. , . / Accordingly th.

,
Lgafon o Hra.,1 hh.l ,|,.. „. ,„g an,..n.lm..nt :

' War-ships in course ol^ a^ r -

K.n m th.. sh.p-yanis of a n.n-ral .-ountry n.av be deHver.-.l w.th all th.ir arn.antent ,„
he officers and cr.'ws apponm.l to rec..,v,. ,!,..,„. wh.n th..v have been ordered n,or.
tli.m MX months b..l„r.. th.. ,1.. Iarati.,n ..f war.''

Th,. .l.scussion on this annn.lnun, took place August I. The Brazilian proposal was
oppos..d by Mr. Drago, speaking for th.. Argentine de!..gp.tien, and did not .-ome ,0 a vote
..^ .^Tr. Burlamaciu. de Moura .leterre.l his reply until a later meeting. When the cotn-
m...,.e of exammat.<.n t.x,k it up in th,. m.^eting of August 26. it was rejected bv 7 votes

•nmark), there bcmg 5 ab-t.nti.ms ((...rmany, Xorwav. Portugal, Russia Turk,.v)
In the Commission's m,.eting 0, (),,„|„.r 4 his F.x.-ellencv Mr. Barbosa n.pli.xi t.. the
•I'l'. t,„ns present..,! bv Mr. Dr,,,,, ag,,inM th.. Brazilian amen.lment, hut no mo,i„n
« I- nia,l.. an.l n,. v,it.. tak.n,

Aktull ,s

.'v h",;; enX i?'"'
"' ""' "~^'

' "'"V" "^ l-n-'-'t-'" wlnch'u has reaL t^'iHiKU IS intende.l t.. cruis... ,.r ,ii-,,ge m hosti e operati,.ns a-ainst a Pow.t wiM,

•I'l; ':nu;eT';';"r

"

''

i"

'"•""' '^'=" '^ '"'-^^y "- >->-S^ance r; evilu U.parture tr.,m its juriMhctum ,.1 any vessel int..n.le,| to cm.-., or ..n^a-e in

h

if: I

If'
i|M:

HiJ

i

1''

; ('

I bid. = r.'^t. |, ' -htcs ,t iiocun jl. iii, p. 714, (innete ;j.
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if;!

w

The committfp of cxaminiUion had sonif difficulty in dtcidiriK upon tho wording nt t

next artich', althdiinh liicrf wort' no fumlamontal diffcnncts of opinion

The first draft statfd': A miitral State may permit under determined ronditid

and even forbid, if it deems it necessary. belHgerent war-ships or prizes to enter it^ ]<<>t

or certain of its ports. Ihe conditions, restrictions or prohibitions must be ajipli

imparti.iily to the two U'lli^erents. A neutral Stat«' may forbid an> i>ellif;erent sli

wiiich has failed to conform to the orders and regulations made by it, or which li

violated neutrality, to enter its ports.'

The substance of these propositions evidently could not be disputed ; but tin I..1

in which they were expres>ed was objected to tor two very different reasons. ' >ii t

one hand, his Excellency Mr. Tsudzuki contended that the articles suggested that 11. un

jiorts wotdd be freely open to belligerent war-ships, whereas the uicreasing tendi 11. \

writer> was to recognize that it was a du'v for neutrals to ailmit belligerent war-lii

to their ports only in cases of distress. On the other hand, Admiral Sperry. >pi ikfc

for tlu' delegation of the United States, (hrlar-d that he could not accept Article S i,\ i

project for the reason that as a State is suvii.ign within its own jurisdiction wh it.

docs to s.ifeguard its neutrality is done in virtue of it^ own rights.

The British delegation had also proposed the lollowing wording :

A neutral State may forbid, if it decnir- it necessary, all acce>- to it- p^r;-

ci-rtain <>f its jtorts, or passage through it- territorial waters, to hilliM' n nt w.ir h!

or jirizes. The conditions, restriction^, or prohibitions shall apply imp.irti.illv

Ixith belligerents. A State may forbid any Iwlligennt vessel which ha- taiir.l

conform to the orders and regulations made by it, or which has violated neutr.ilii

to enter its jxirts or territorial waters.*

After earnest di-cussion the following (-sential points were agreed upon. Ili' le

no (piestion here ecognizing by treat v the rights of a neutral State tli.it are d. iiv

from its sovereignty and pre-exi-t war. The only element that war introdiir.- 1- t

obligation to treat the two belligerents in the same way and to apply to them iiiipnt;,!

the conditions, restrictions, or prohibitions that it has ple.ised the neutral (ioxerniuf

to m.ike. Kut a pnjhibition may be applied to a belligerent sliij" which ha- f.ul' i

conform to the regulations of the neutral or has violated neutrality. There i> no int. w:

to limit to -uch ships alone the right of the neutral to forbid access to its ])orts. but iii' "

to excuse it in -uch case- from ensuring equal treatment to the vessels of both belli-, r- 11

We have tliei.fore conhiied ourselves to these points in the prexnt wording ol Am. !

which, in the end. g.iined the suj^port of all.

It is to be noted that with port- and roadsteads mention is made of ti-mlonal .
i:-.

a- w.is done in Artich' ;,o of the British propos.il. The ipiestion has been r.ii-ed .1- ;

e.Meiit of tile right (jf a Stati with respect to its territorial w.iters. Hoes thi- 11,! t,

so lar as to lorbid pass.ige through it ? We shall refirn to this question unch'r Arti.
'

But. in the cf)mmittee of examination,' Sir Ernest Satow, -peaking of Article ,;(> I 1

British proposition, explained that it wa- necessary to distinguish accfss from •<•;

pii'-^iii;c. MiTe we are d'-alii.g with the prohibition by the neutral, if it soe- tit, oi • -i

in us w.iter- and not of a simple p.issage tlir(HiL;li them.

' /Vv(. [i. s;;, .\itKk' .s. ' Acks el doiumtnls, vul. iii, ji. ,"-'0, aitne.xt 5'>. Mcetiiii; i>i .\i:

It
,
'I'm
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AKTirii: <)

A n.utral Po«.r must appiv .mp..mallv to thr two h.||,K. r»nts !!»• .on.ljt.o.is.•stnctums, or prol„h,t..,ns ,nad.- t,y it m roKar.l to tlw a.l.nisMon int. Ti^n-'
N,-vertlal.-s>. a ntutra I'owcr mav lorl.nl a iHlli^.r. nt v,.s>..| whuh has fail.,! loonforn. to th. or.l.rs an.l r-Kulati,,,,. n,a,U. I.v ,t. or whuh has vioLLl m^ t /l ,vto enter Its ix.rl-., foad.tca.ls, or rirntorial wat.rv'

i" iitraiii>
,

Passat;c through neutral territorial
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tliroiiRh limitctl p.iris of it* territorial waters »o far m that teems to it necessary to maint ji

it* neutrality, but that this prohibition cannot extend to »tra;'. uniting iwo o|)«-n va

The formula adopted in Article lo is based on an uinendmiiit of the British deliu;

tion.» and iIchs not touch at all uptm the preceilinK questions, which are left und( r Ih

empire of the general law of nations. It conlines itself to saying tliat the passage throiii;

neutral territorial waters of war-ships or pri>;es belonging to belligerents does not atfn

the neutrality of thi State, ami thus ii-plies at the same time th.tt the Ix'lligerent- I

not contravene mutralitv by passing and that the neutral does not fail in his iluii.

by jxTmitting them to pass.

In >i)ite of the iniiiK.uoii> character of the provision, Adimr.il SjKrry declared llu

he couM not accept this artich' by reason of the p.-litical considerations involved in tl

question (if pass.igr thnnigli territorial waters.

At th.' ^ubcoinniission'.-. meeting of July jo his Excellency Turkhan Pasha read tt

following drclaratiiin :

llie Ottoman (llll^',ltion d< ems it its ihity to declare that, under the exception

condition created for tiie straits of the Dardanelles and the BosjKtrus by treatK - i

force, these straits, wliu h ar- an integral part of Turki-li ti-rritory, can in no < .1-. I

brought within Articli- 52 ol the British pro[)osal. Hie IiiqKriai (invcrnmeiit 1 uii

nndertaki' no i iii;.igemiiit whatever tending to limit its undoubted rights < .er ili.-;

>tr,iif>.

Record w.is made of this declaration, which had been repeated on several occasion

and w.is on the i.ir-t oicasion made with reference to this Article 10.

IIi> Excellency Mr. I'sudzuki also decland that the Japanese Government underi.K

no engagement cuncirning tlu' straits which separate the numerous islands ami i>li

composing the Japamse Empire and which are simply integral parts of the Empin .

Article 10

The iieutr.ditv of a I'nwer is not ,iffected by the men' jm-.- 11,'e throuyii its territori

waters of war-siii{)s or pri/es belonging to belligerents.

According to tiie Russian projKjsal, Article 7, paragra|)h j,' no pilots can be furni-h'

ships of war ol l)elligerents during their stay in neutral ports and territorial water> wiilm

the authorization of the neutral Government. This rule did not seem very satisf.iciu:

because it is not clear what is the meaning of authorization of the mutral Governiinr

Some provision is necessary because dithculties have sometimes arisen. It is agmd ,

this point that .i neutral State may allow belligrrmt war-ships to employ its lici ii-i

pilots. It is not obhged to furnish pilots, but if tliere are any, the latter may work f

the belhgeri'nts. Beside-, a State may even require that its pilots be employed in cer'a

passages. The word ' licensed ' is used, not ' authorized ', to indicate that wi- in.-,

othcial pilots, not pilots who might le authorized in each particular case.

Arih IK II

.\ ncntr.il I'ow. r in.iv allow belligerent war-ships to employ its licensed pilot-

\Ve now come to one of the greatest ditticulties of the subject, the length ot ~t.i\

bi-lligertiil war-ships in nruiral ports.

' .tiles .1 d.uuiiunl^, vul. 11;. [1. 7JI , .iioif re i'j. ' /V*/. p. 874.
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..nX:".:;'.':;;'',,?,:' ::,':T,r:;;' r"~'V, ;;
" ' • ^-"

.^rn,,,„,;.,,,,.,o,*,„„,,,.,;;;::'::;;;.';;:r'V;;-^^^
|.».l ,.( S|,a„,,i Ariid,, II .,,,,1 u ,.r ,.r (,„,,, H„ * '"

Y'"'
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' " - - • '- < -"»""-

II'.; latt.T .I,.|..«;„i.,„s ,,ro,.,s,..l ,„ ,„,k, a .lisfn,,,,,,, l„.,w..„ ,lif|..„nt n.u., ,1 ,.„rt

V Mu t.rm. „l vMiHh h.lhp nnt w,„ .|„|,s .,r.- n..t pmintt,.! t,. r.niain in th. n,„t,

^^1

cc.all> ,h, ,„„. of ,1,. .., „n,| .., :uhn. . I, „m .....i.-. ,., n.ak- a fa>.M„l analysn .„

I'"' <»Tman .l.I.Tati-n >ta,... ,|,.. plan prrM.,,,,.,! l,v i, as follows •

. M,r::- ;:.:j:,;;r;;;;:,;';.r:,;r;:;r;;r'-'
-"•'•'" - •"• -'•>

.ay otlHT ..x,.r,.sMon, a> h.l.i of a,„..„ „f ,|,.. lH.l,i,,p,.n,s woul.i s„ff,.C ,,rov
"

.

-'

^
r U. a.cep,..i tl... .lominan, .d.-a whul, o.nsi.l.rs as ,h.. th.a,,-,. o. war .iu.'s.,

;'

« .n war operat.ons ar. takin, pla.v or ar. al-ou, to ,ak.. plan- or wh-r.. s,., 1, ,, . a^i

.t!rv:ir;;:-':rr;;::;;;!JEt::';;-;™;-:i-

:;:r:Lr:;:.;;,;;;:;:;-tr;-,,,.i::-^:-;';:.^^

.n.i n„..mat,onal reR„Ia„„ns will nrnain a a.ad letter ur,less ,1..,.. is son,e s„rveillan"l:

. 1, I ir,l, p. ,S-u.

MiniiUs of the meetinKs of September 1 1 and 12.

i I

W,:/f

' /'">(, p. N;i.

>M(H'S. M.I. Ill, p t,;^
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S-.ich a surveillance can be effective only in restricted regions. A neutral Stat,

control its waters near that part of the sea where a naval battle takes place, as that ,.1

is always comparatively small. It is iiere that the fate of the fleets will be decideii ,

special vigilance will be here e.\ertetl.

To the objection that it is impossible to define .-:, -.^ 'h,- limits of the theativ .a v

and that this definition cannot be left to ncut .1 , u- i^>o --oj-bouring neutral P„u

might have a different understanding on the su net wl,;. U -viHi . )e a source of crau

cations, it is answered that it does not seem tc , . rv .liiti. .il u determme wh.n

theatro of war is. If. for example, we take the .>; ;:-i-,i!-A.i.. lic. , War of 1898, it i> . I

that the theatres of war were in the Plnlippines and the We.. .f"dies, and not at all m

Mediterranean nor in the Kastern Atlantic. So tlure is no reason to fear that dithruli

would arise in pra. tice. In our day, with its multiplied means of communication, ne.ii 1

will alwavs know the places where the nav.d forces are stationed. They will b. n

position to determine wliether these naval forces are preparing to approach their . -.1

and they will declare such regions ' the theatre of war '. and take steps to learn wlut

either of tiic belligerents is visiting their p.jrts. The neutral State can then take ,

necessary measures to <ause the visitor to leave the port within twenty-four hour-

the neutral is the sole judge of this question, because it is he and not the belligerent v

.letermines what is to be considered the theatre of war. there is no danger of .lis"

Such is the rule that Germany followed in the war in th.' Far East, and experieii.

shown that it answered the necessities of the situation.

Accordingly, a strict international rule is proposed for the tlie.iire of war
;
such .1 1

,s not i.e.essarv for areas outside that theatre. By accepting this prop.isal. 11. ui

are not embarrassed bv the responsibility which is incumbent upon them if tli.
'

24-hour rule is accpteil, for they would not be obliged U> watch tluir whole mm ->

s.)mething wliich i> iinpos>ible for mo>t .)f them to .1... When a naval action 1- .1:

t.. take place in tlie Indian Ocean, it is not n.^cessary tor the F.iwers of tlie nortli .)f hni

to watch ..v.T their p..rt> and r.)a.lstead> ; if the theatre of war is in the Mediteiim.

the c.)asts .>f tlie two Americas need n.it be kept uiuler ^trl. t . .mtrol.

Ihe d.-legation of Russia supported this c.imi>r.iini>.- measure presented \<v

.

.l.legation of t.ermanv. It could not agree that tlu> so-called 24-hour rule .-

li-hed in th.- domestic k-gislation of (keat Britain and some other Stat.s should h. .

>i,lered as ,1 univ.Tsal rule. It believes that the French rule, which does not |.i-

any limit of time .letennined upon in advance, and which is accepted by (ierm.uiv

Uussia. has a better claim to be generally adopted. Nevertheless, in a spirit oi .

promise, the Russian delegation accepts the distinction tha. has ju>t been sugg-Me

The British delegation raised several objections to this plan, some of which haw 1

mentioned above. The principal objection is based on the uncertainty inher. i.t

determination of the theatre of war.

In contrast with the case in land warfare, the theatre of naval war is unhmtt. d

includes all the oceans, because hostilities can break out anywhere. From the in..r

a war-ship leaves one of its own ports it is liable to encounter an adversary. With .t

.1.1 the progress made in speed the theatre of hostilities properly so called is coii>t.i

shifting.

It would be a very difficult task, and at the same time a great respon-ii.i
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for neutral Governments to have to modify, according to these changes, the nginu-
apphcable m tfieir ports. Besides, is it not inconsistent to admit th;it the presence ol
a war-ship of one of the beUigerents in certain phicesis not sufficient to make such places
a theatre of war, while at the same time this ship can commit hostilities and capture and
search merchant-vessels ? The 24-hour rule adopted by England forty-five vears ago
and accepted by a large number of Powers has been tried out

; it has the great advantage
of being a precise rule, easy for the neutral to apply, whereas the plan proposed by Germany
forces the neutral to make a study of .iiid form an opinion upon w hat is sometimes a very
delicate case. Then complaints may arise on the subject of such opinion^, which indeed
may perhaps be at variance even in the case of two States in the sani,.' geographical
situation.

The plan based on the distinction Intween nearness and remotem>> from the theatre
of war was also opposed by the delegation of the Netherlands, through Mr. de Beaufort,
as being of a nature to beget difficult complications for neutrals.

The article proposed, with liu- addition of the words 'situated in the immediate
proximity of the theatre of war

.
was rejected by 7 votes (United State

, Spam Great
Britain, Italy, Japan, N.therlaiids, Turkey) to 4 (Germany, Brazil. France, Russia)

;

there were 3 abstentions (Deiim.irk, Norway, Sweden).
The German and Russian delegations then asked for the (.mission of this provision

with reference only to the casr ulierr a belligerent war-ship enters a neutral port with
110 special purpose

; other clauses of tlir project provide for the cases where a ship enters
to revictual, repair, etc. Is nm tliat sufficient ? The rrqikst for omission obtained
'.ally z favourable votes (Gerni,iii\

, Ru>>ia) and was nt'gativcd bv 10 votes (United
States, Brazil, Denmark, Spain, France. Great Britain, Italy, Japan, Swed.n, Turkey).
Norway and N.-therlands abstained fnim voting.

The rule admitted by the majority of tlie committee is, then, tli.it in the absmce ol
S.ecial provisi.ms in the legislation of a neutral State, iH-lligcrent vessels are forbidden
to rnnain in tlu' ports, roadstr.ids.or territorial waters of such State longer thantwenty-
fuur hours. The idea is tiiat .i pnrisi- rule is indispensable. Facli State is Uii free to
.-t.iblish it

;
in .lefault of its est.iMislinirnt. the Convention lixes the period ai tweiuv-lour

hours.

It goes witlKUit saying tii.it in every country the legislation thereof will deteiniine
the natur.' of th.> official act In winch the hxin.y of the period referred t.. will be made :

.1 law, properl\- so calli-d, a decree or proclam.ition, an executi--.. order, etc.

.ieatioii, his Excelleiicv
\t the close of the deliberations of tlie committee of

•Mr Tcharykow made the following remarks :

rhaiiks to the spirit of conciliation which has never failetl to animate us we have
f)een able to come to an agreement upon the gteater number of the questions. One
alone remains undecided and it is an important one ; The question of the period of sta\

.

In the votes taken on tins point, it is seen that two great Powers have maintained
the same objections for two months against the proposed wording, and liave made it
known that they cannot and ouf,'ht not accept the 24-hour rule.' We have already
said and we now repeat that in this Conference we must seek not for a mere majoritv
as against a minority, but quite on the contrary unanimity on all questions on somecommon ground of compromise. It is in this spirit that the delegation of Russia
would like to suggest for the case wli.re the question of the theatre of war would not find

3I2

1:
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a satisfactory solution, a nrw wording hich se.ms to it to bo of such ^ nat"r!> ;,s tu

satisfy all interests. UV havp tU'bat«l ipon the quantity of coal
;
but, whattMr tin-

auint.t s to be it is necessary to leave to the interestea parties the time necess.rv

?o load-it o this pc-rmission would be a useless one, N''^.^'^'
1>='Y''U'''S",

hat a ship has aright to exist on the sea and that it cannot b^ Placed m the pos,t,.n

of bee nine a derelict. Article 12 therefore might be worded as follows .

n chetteence of contrary provisions of a neutral Power. belliRerent war-shii-s .r,

not iK-rmitted to remain in "the ports, roadsteads, or *'"•*"""
.^^f^^/'V';.,:'

Power beyond the time necessary to complete the supplies indicated in Artul. 1.

of the present Convention.'

It will l^- noticed that this formula accords with the general i.Ua of the commitu, '^

draft in that ,t is always for the neutral State to tix the length ol >tay
;
but. it the

period i^ not thus tixed", it is proiv,s..d to piv the time necessary for provisionu,.

in-tead of an invariable period of twenty-four hours.

In the meeting held September 28 his Excellency Mr. Tcharykow again spok. ,n

support of his amendment to Article 12 and proposed to supplement it with the follow,,,,

paragraph :

How.ver the said vessels max- alway> stay twenty-four luuirs without its b, ,„.

necessar\' that their stay be based on any special reason.

His Fxcellency Mr. I'sudzuki said he could not support the proposal. Coal is giv.,

..nlvwithahumanitarian purpose.and the wordingofferedbyhis Excellency Mr. Icharvk..^

wculd imply the right to make u>e of a neutral port as a base for coal, that is to sax .

a strategic base, properly so called. He added that Article 12 in the form given it b .!„

project before them hacl been accepted as a compromise and marked the extreme l„n,:

of the concessions that the delegation of Japan could make.

His Excellency Sir Ernest Satow, too, thinks he cannot accept that wording bec.w

it appears to doaway with the 24-hour rule which Great Britain holds to_ Mor,,.,r

,n m,U ports supplied of coal and food can b.- tak.n on in six hours
;
and .t is tl- n

fore useless to stipulate for a period m any way unlimited. This statement of fact v „

mestioned by his Excellency Mr. Hagenip, who said that in most of the ports of No,u..

it would r.'quin- twenty-four hours for a large war-ship to be pr..vided with the ne., -v,r:

cal. l-o this Sir Ernest Satow replied that h.^ had meant ports where it was cust.,n,„P

'""^HisExcellencvMr.Hammarskjold declared that he would gladly support the R,,--.,,,

proposal if it would facilitate an agn-ement, an.l he suggested an amendment as foll-^

In the ab-ence of special provisions to the contrary in the legislation of a n. utr,,

IWer, belligerent vessels are not ,^rm,tted to remain. '*' P*
'" /''^I'^'^^f "'^;;r; \

the pres,.nt Conv.-ntion, in the iwrts. roadsteads, <,r territorial wateis of th. ...

Power more than twentv-four hours or mon- than such further t .me as may be ne. r--,,r,

to complef tile supplies indicated in Article ig below.

It has been clearly underst..od that the legislation of the neutral State, if any, lu'i-

be perf..ctly obeyed. If it lays down a fixed period, it is necessary to conform to th.

and no supplementary period applies. It is only in the case where, in the absem. .

a local rule, the conventional peruxl of twenty-four hours would apply, that the add ti.n,

period in the sense indicated could take effect.
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The cummiu... did not vote rr. .his proi.,„al. reserving for the Comnrssion the business

sl.ulc- jliao it

"' '''"'"' "' ''"^"'' ''"'"''* ''' ''^'" '" ^^'"'"'^'^ ^'^^^ a'"™'""-"'

In the Commission s meeti.,g of October 4 Ins Excellency Mr. Hanm.arskjold vvithdrew
his amendment.

The German delcRation, through Adnnral Siegel, again brought forward the amend-ment referred to aboxc establ.shing a distinction between neutral ports situated in the.mmediate proximity of the theatre of hostilities and other port., and supported it sub-
Stan lally with the arguments above suin>nari/.ed. ' If it is true ', >ai<l he '

that a certainnumber of Mate> have accepted the .4-hour rule, nothing prevents' their applying
It in the future. Hut the great majority of P,mer> must now decide whether the- are
re.eJy to bind theln^elvc,. by an internat.onal conv.ntion or whetlur thev prefer to -,ctaccording to circumstances and applv t!u.ir national laws. There c.mm two opposed
principles. Those who think that one i> too strict and the other t,.o l,road will find inour intermediate cmpromi-e propo-Uion both the freedom that .hould be left to theMate and the restrictions dictated bv prudence in time of war. ' Sir Erne>t ^atow o-,„„.ed
the amendment with the argument, already given. His E.xcellencv Mr. Tsudzuki* 'poke
to the same Ciect, an.l asserted tha. ' th- natural c.msequence of the proposition wouI,|
iH that a neutral btate would from time t,. time have to change the regulations it enforces
ill .t> own territorial waters, so that neither belligerents nor neutrals could ever knuu
with certainty what to

• 'v upo„, and neutrals woukl often be exposed to complaints
r.m one or both adversa.,c>'. The pre^ident remarked that there wa- thi. difference
Utuv^.n the proposal of th,- committee and the German proposal: that according to
tl^Y '-r tae ..4-hour rule for the lengtli of stay was rigid and absolute but only
appU . in wrJers in the immediate proximity of the theatre of hostilities while
according to the commitfe th.. limitation of the stav to twenty-four hours remains the
genera! rule m the absence of >pecial provisi(,n> to the contrarv which the neutral state
i> 'ree to auopt, but this rule applio evervwhere.

The r.erman proposal wa> rej.cted by "11 votes iBelgium, China, Denmark Spain
urcac Brttain. Greece. Japan, Mexico. Nethe lands Persia, :,nd Portugal) agam.t'
^. iGermany Argentine Kcpubl.c. .\ustria-Hungary, Bolivia, Bulgaria, Guatemala
M..ntenegro, Roumania. Rus.ia, Serbia)

; .1 delegations abstained from votin. (United
States, Brazil. Chile, Colombia. Cuba. Dominican Republic, Ecuador. France Hah. ItahLuxemburg Norway, l>anam.., l>er,i, Salvador, Siam. Sweden, Switzerland T,lrke^•'
I ruguay. V enezuela)

.

•

riie committee s draft wa> carried \,y jo votes (Belgium, Bolivia, Chile China Den-nurk, Spam. Eranc_e, Great Britain, (ireece, Haiti. Italy, Japan, Mexico, Montenegro
N.rway. Panama, Paraguay, Nch rland>, Peru, Persia, Portugal, Roumani • Russia'
^alvador Serbia Siam. Sweden, lurkey. U.uguay. Venezuela). Germany reserved its
V'>t, and the other States abstained

.\KT1CLE J2

In the at)sence of special i-roMMons to the contraiA' in the legislation of a neutralPower belligerent war-sh.i>s are not ,.Tmitted to renu.in in the port" roadsteads
.
r terntonal waters of the said Pouer for more than twentN -four hours, except m thecases covered by the present (, nnveiitioi..

"-Actpi m me
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The provision on tlu length of stay naturally applies to belligerent war-vessels found

in a neutral port at the time of the opening of hostilities, as well as to those that ent. i

aiiring the course of the war.

The question of proximity to the theatre of hostihties comes up here in the same way

und a Gennan proposal was made to take it int.. account.* but was withdrawn after il,(

rejection of the amendment offered for Article 12. There was an article along the same

line worded as follows :
' In the absence of special provisions to the contrary m the l.,\^

of the neutral State, the stay of belligerent war-ships in the ports and roadsteads beyci:,

the theatre of the war is not limited. Nevertheless, the beUigerent is bound to conforn

to the ordinarv conditions of neutrality and to the requirements that the neutral St,.t.

deems necessary. Moreover, it is bound to depart if the neutral State so orders.'

Article 13

If a Power wliich has been informed of the outbreak of liostihtios Uarns th.-.

a belligerent war-ship is in one of its ports or roadsteads, or m its territoria wat. r=

it must notify tlie said ship that it will have to depart within tw.nty-four hour> o

within the time prescribed by local regulations.

Kven tlio>, who tliink that the longtli of stay in neutral waters sh;.uUl he lixc! iv

hoUigerent war-ships admit that this period may b.' extended in certain exceptional .
.1-

There is not , however, coniiilete agreement as to the number of these exceptions. Artieh j.

in the Japanese- j.roposition ' mentions only stress of weather ;
Article 3 of the ^paiiis

proposal" mentions damage, stress of weather, or other forcf majeure
;
and Artul. 5 c

the Russian proposal « says that the stay ma\ l)i' prolonged if stress of weather, lack c

provisions, or damage prevents the vessels from putting to sea.

Stress of weather and damage were accepted with no difticulty. '1 lu- senior del. -it

of Japan how( ver, observed that the matter of damage may give rise to abuses ,,n

cause evasion of the rule as to length of stay. Would it not be possible to set a maxinuir

period within which repairs must be made ? It was answered that this was very dilliuil

because it would depend on the port where the vessel was and on the facilities th.Te Uav.k

and that, besides, the neutral authorities could settle what time was necessary and .
xen

control It was decided not to fix such a period.

As we are dealing with a prohibition addressed to the belligerent, this prohibnit

(an include the waters as well as the ports and roadsteads. But the neutral State raiin(

be responsible except so far as it knows 01 can know of the presence of war-shij.s
;

:h

knowledge can more easily be had with regard to ports and roadsteads than with reL:,ii

to other waters.

The Brazilian delegation had. in the meeting of July 27, referred to the opiiii. n ^

Professor Verraes, according to wliicli the rules on the length of stay do not appK '

vessels in a port so'.elv for the protection of its nationals, as these vessels have a \.i

different fun.tion from that of war-ships received under the right of asylum. 'Uh
>

i

. harged with a mission of protection, and consequently might stay in neutral peri-

time of war as in times of peace. Although it was asked whether the case (.-uld 1

supposed where in one of the countries represented at tie Conference the preseiiM

,, war-ship could be deemed necessary for the protection of foreigners, the eas. h

r.'-i. p. »>''. /V,j(, p. N,.(. /.>/.!. 8,-' /'..«, V
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occurred and might occur again. But it did not in its natur.. seem one to be made tl..
subject of a conventional stipulation, and the Brazilian delegation, as it declared in

^ibjecT™'"''"
'
""^*'"^ "^ °'*°''"

^' ''"'^ "° '"*'"*'"" '" f''*''™' " P^^P*'^''^ °" »he

On the other hand, it was easily admitted that the limitation c,f ,tav has no referen.e
t., war-ships devoted exclusively 'o scientific, religious, or chaiuabi;. purposes. This
(-pecally applies to military hosi.ital-ships. for which the Convent,,,,, of July 20 180,,
.ontams a formal provision to this effect (Article i, paragraph 2). winch was re'tain.d
at the t,me of its rev,s,c)n by the j)resent Conference.*

.Artkm: 14

n r,^i ^K^''/""'
war-shij, may not prolong; „. .tav in a „.utral m>n bevondpcrm,>,s,ble t,m,. ...xcept on accunt ot damaur .^r >tn v. of weather It ,nu"stas soon as tile raiisr (,t the delav i> at an end '

The regulations a> to tli,- qm^fon of thr length of tinit- whirh the.,- v.s^rN ,„ ,vremain 11, neutral ports roa(lM.a.l>. „r waters, do not appiv t., war: h, si v. 1-xclusivcly to scientiti,-, r, lit;u,u.. ,,r , har,tabl.. purposes.
'

ArticK- 3 of the Japan.s,- prupo.^al ^' >ays :

' Murr than thrvr bellig.-rent vc^m K
..longing to the same State or i,s alh.s cannot anchor at one ti,ne in the same neutral
;urt or waters.^ lh,s evidently contemplates a restricted area and not all the waters
'

' "T ??>!' ""'T ?' ^"''*'' ''^'^e^^'"" supported the Japanese proposal remark-
ing that the number of three ^essels was a comn.on nur.b.r whirl, is accepted by
c.Ttain States even for times of peace. In this wav there wouk' b,. a guaranty ac-ainM
;.ric.-ntrat,on of belligerent ve,.els ,„ a neutral port wliicli w.,„M ,h„s serve them as
a base of operations.

.-Vlmiral Siegel observed that ,e,t..i„ Stales had perhaps not h.xed o,. anv number
:.r tunes of peace

:
and that tor t„„es of war a neutr.,1 State should be hft tree to fix ,t

Ihe majonty of the connnittee ^^as of opinion that the same plan might be fnlknv.d
a- for the length of stav (.\itij. ^). that is to say, that the Convention shoul stall
a „umber to apply m the absen.e of any number fixed bv the neutral Power, and the
twUowmg provision was adopted as Article 15 : If the neulral Power has not alreadx fixed
:>u- muxtmum number of warships belonging to a belligerent which max be in one of its ports
r roadsteads simultaneously, this number shall be three.

The question was taken up af;a,n in tlie meeting of September 28. Objections were
..a,n expressed with regard to the number three, which no longer corresponds to exist,ng
nav,,l organization. A large uar-.-.i„i. is always accompanied bv other ships so that
ir,,,„ently it might happen that a ^Tonp of sh,ps of one belligerent could not all enter
a neutral port. M,ght not the principle be kept while excepting the ease of a sbecud
per,mssion that might be granted by the neutral Power? Such was the suggestion of
•11- Lxcellcncy Mr. fcliarykow, who was supported by Admiral Siegel. Sir Ernest Satow
'<<rved that this would be a ^o^ry addition for the neutral. The first delegate of Sw, den

^ald also that the neutral Pow, r would thus iiave a dangerous liberty, but that never-
theless the suggest,on of the Ku>sia,i delegation might be met bv not defining so strictly
•\^' purport of the rules to be i.Mied by the neutral (iu\eri,ment. This Government
ni-slit hx a maximum number and at the san,e time reserve the possihilitv of grantin-

;.d
h

Am, vv V
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the privilrj^o i>f tiittriiif; tu .i j^rcitor iiuiiil)ir of sliii)s in particular tinuinstaiiti>.

special authorization would therefore presuppose a (general provision issued beforeli.in

The Russian delef^ation accepted the idea of this amendment, which was opposed I

the deU'fjations of Japan and (ireat Britain as they saw no necessity for chan^jmn t

draft.

The proposal of Mr. HamniarskjoKl was carrieil by <» votes ((iermany, Brazil, Deiim n

France, Xorw.iy. Netherlands, Russia, Sweden, Turkey) ag.iinst 3 (Great Britain, Jap.i

Portugal) ; the United States and Italy did not vote.

.\rticlk 15

In the .ilisenii- ot >i)ecial provisions to the contr.iry in tlie lei,'islation of ,1 m iin

I'ower, the niaxinium number of war-ships bt'loiikinf; to ,1 Ix'liii^erent whicji ni.i\ ,

in one of tlir port~ or roadsteads of that Power sinuilt.iin ou>l\ >hall be threi .
|

The siniiilt.iMious presence of siiips of war of the two belligerents in a netitr.d |i«

must be provided for. A custom of long standing has here introduced the so-called rt

of twentv-four hours, which it is not proposed to ihaiik'e. The difficulty niates to t

order of dep.irture .it tli.it interv.d.

.\rtii le 1,5 of the Hrili>h proposal ' conlnied itself to s.iying that the neutraKiov.rniur

ought not to permit a w.ir vessel of one belligerent to leave jjort until twenty-four Iwi

h.ive el.ipsed siiii r the dep.irture ol .1 war-sliip or ,1 iiirn h.int ship nl the othi I 1>

ligereir, In t!;e conunittee of ex.uiiiii.itioii Sir Mrnest S.itow said that it was l.'i l

neutr.il to settle the order of de|)artiire. This is the s,nsi' of .\rticle 2 h of tin J,i|i.iii«

proposal- .\rticlr h of the Russi.in proposal' adopts priority of recpiest.

.\ Portuguese aliiendmeiil * has been propositi to the Jap.mese rule. It was su|i]>'>it

by Captain Ferraz in tiie meeting of July 2/ in the following words; ' If the twobelligrro

ships which are jjiesent siniultaneously in neutral waters are a merch.intman and ,i -h

of war, or .i sm.ill cruiser or torpedo boat and a large cruiser, the merchantm.in oi t

feeliler war vessel should leave the [)ort tirst whatever may be the order of their eiitr.iii

into the port. Otherwise the humanitarian end in view, which is to avoid a mei ti

or a c.imbat, would not be attained. The battleship, going out first, would only li i

to wait near the port for the issue of the men h.mtman or the smaller war-ship ; the cipti

or destruction of the latter would be certain and the neutral State would h » handed tl,.

over.' Consetiueiilly tin- Portuguese delegate proposed to word the la. i jihras,' d t

Japanese article as follows: ' II is for the neutral State to decide which of the li^st

vessels shall leave first, with the view to pn-vrnt. so far as possible, a meeting or ccmt'

between these vessels
'

There were, then, thr following plans before us : (i) the neutral State regulali - t

ord-T of departure ; (2) the i)riority of request is taken into consideration ; (3) the wr ik

ship leaves first : (4) the order of arriv.d determines tlu' onhr of departure.

The last-named plan was finally a( cepted, and Article 16 as worded below was 1 iir:

by 13 votes (Germanv. United States, Belgium, Brazil. China, Denmark, Spain, l'r..n

Italy. Norway, Russia, Sweden, Turkey) against 3 (Great Britain, Japan, Portima

Netherlands did not vote.

It was deemed d.mgerous to have the neutral State settle thi' order of departure \

;|t^

P-'SI.
I,-.

' I'O^I. \>. .S(K<. it,
i>
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under guidance. Alth.-unh tht- me.,uality Intw-en two vcs>cl> „f w.r h v,•r^ ..ft,,, .vi.lw.t
It may not alwavs hv >.,, and th.' port authorities ini.Ljht !>, .niharrasscd Tlir rule ot
order of arrival .> vt-ry >impl.

,
and the neutral will have nn dittioultv m applvin^ it It

may have to be m.Hliti.d if the ,hip win, h enter, first is withi>; a case where the lecal
length of stay i, prr.lonK'ed in its behalf ; the ship cannot be deprived of this extension
hy reason of the obligation to leave t.r,t The .^-hour ri-le i, kept as betwe.n a war-
sl>,p and a merchantman, m, that th- f„nner eannot leave a p„rt h., ,han twentv-four
„uur, after the departure of the latter

: but th.' . ..nvers.. i, not true. NothiPL- prevent-
. merchantman fly.u« the flaf; oi one beljm.re,,, irom leaving a port, il it suits him le,,
tli.in twenty-four hour, after a war-hi]. m the other belligerent

There is more.Avr no period of twentv-h.ur li..ur> prescribed b,-twe,n the dep.rtuivs
I'! two nil rehantnieii.

It was thou:,'ht „„ss,|,i,. to ,1.. ,,u,.v witl, the .litheultv resultum from th.. siiruiltaiieous
: ;

s,.n,:e ,n a p„rt uf tw,. vess.-K „, „„. .jual streii^tl, by m.^ans of the following provisj,,,,
il .1 be||„.,.rent w.,r-ship ,s pr.pann^ t,, ,„t,r ,. neutral port or roa.lstead wh.re a w ,r

V -..1 of Its .i.lversarv >, th- |.„ ,d .eiile.rmes should. a= far as possible, warn it ot tie
;:.sence ot the ImMlle V..s.,.l, 1 II,.. .1,,,, ,i,„, „,,rne,| w„uld deCKle what to do •

If It
it.se t we.ik.r than its .ul^M-.m it , „uid n f,.„n fr..,n entering: an.l if it enten.l

•v. luld know t lat It .,,uld not !.av. until attn- the other, l his proposal w.is rtn.div
r- .ted by .S vot.s ,

I

,.rm.,uv, r„it,
,1

.->,„,,.
-, (i„n.,. >,,,,!„, Gr,.,,t Britain, 'laiMn, l'„rtU"al

--d..,,, a,,ui,st 5 (B..|u.um. Hr.,/il. D.tuiurk, Fran.v, Italy, an.l 4 .d-stJntions (Norw-ax

'

N -herhrnds, Russia, turkey,, b, , ,,,1.. it was , onsidered that a provision of this kind
•--.iki place ton nuuh r. -poiiMbdity up..n the n.utral.

Akui 1 1. 10

JVhen u.ir-ships bel,,n,„„ ,„ b„th bellm.n.nts are present sinniltan.-oiislv in a
... Ural p,,n or ro,.,lste,el

,, p. rio,l ot not |,-, than twentv-four hours niust elai s"tween 1.,. .l.partur. o, tl, -hi,, be|o„„„, to on. belligerent and the ,1.. ,
t

. j

the ship belonging to th. otli, r
p.inun ot

.mved hr''^'";

"' ''•'';'""^'; '^ •!• ''''""•'I tn the onler o, arrival, unless ,l„. .hip which..mud rst ,s ,0 , ircumst.in. .d th.it an e.xteusion .,f its stav is iHTmiss.bl,.A be liferent war-hip in.a not |,.,,ve a iv utral jtort or roa.lstead until tw.ntv-i.n-iH.urs aft.T the ,l,.partur.- ..1 ,, „„ r. I,.,iit-sh,p tlviiig the tla^ of its adv.rsar! .

'

Belligerent war-ships in,.y u, n.utral p..rts carrv out repair, to r.'uder the ships s,-,-
« r:ny but n.n to add t., th.ir ti^.ting fore,

. Artich- 4 of the Japanese proi)osal ^ speaks
.
r ^.tirs af>solutely lucessary to r. nd( r th,- si,,,,, seaworthy, and Article ig of the British

?: !>osal says that .i n.-utrd .Stat.^ .,ud,t n,.t to permit the making of repair, ,n excess
:

A., at w,ll be n.-. .ssaiy f,,r n,,v,^atin^. It is for the neutral author,tv to decide what
urs ,ir,- ne..es,ary, and th.s,. r, [...irs inust b,. carried out with the least possible delay
.:^ive here a Control all,,w,ng the prevention, to a certain degre,, of the abuses which

- been referre.l to above ,11 cnn. .xion with Article 15 and which some liesired to get
; by nxing a maximum term f.,r r.pairs.

A .ording to Article i,. of the British [proposal a neutral .State should not knowingh
vt a war-ship to repair ,lamag.- s„i,,.red in battle. A P..rtuguese amendment wa",

•• same effect. This view seem- t.. have been abandoned, as there was a feeling that

\\.

. p. s.>,-.
' /'-'.>/. p 3.-;.
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iii

it would somttimes be difficult to decide on the cause of damage without talcing measiin

that are inquisitorial.

The article mentions only ports and roadsteads. In reply to the question why ii

mention was iiade of territorial wpters -t was answered that it is probably difficult ii

>hips to carry out repairs in territori '1 waters, and besides control on the part of nruti.il

over repairs made under such conditions would hardly be possible.'

Article 17

In luutral ports and roadsteads belligerent war-sliii)s may only carry out -r,.

npairs as arc absolutely necessary to render them seaworthy, and may not .id'
I

i

any manner whatsoever to their fiyhtinK force. The local authorities of the m iili.

Power shall decide what ri'pairs are necessary, and these must be carried out witli ili

least iKissibie delay.

According to the second rule of VViishington » a neutral Government is bound m t 1

]x?rmit or suffer either belligerent to make use of its ports or waters as the b.ise of n i\,

operations .igainst the other, or for the purpose of the niiew.il or augmentation of niilii. 1

supplies or arms, or the recruitment of men.

.Ml were agreed that this rule should he retained and se\iral propo>als ini-luili 11 ;

.1 greater or less degree. The only discussion wa> on the point whether it was nt (
1
--.n

to mention territorial waters as well as ports and ro.idsteads.

The aftirmative was adopted 1>\ S volis (United States, Brazil, Sp.un, Ir.uae, di..

Brit.iin, It.dy, Japan, Turkey) ; (icrmany, Denmark, Norway, Netherlands, Russia, .n;

Sweden did not vote. It has been said that a pr.ictice forl'dden in i>orts and roa(i^t. .i^

could not be permitted in territorial waters. Tliis is particularly tnu because the i"'ii

of view taken is that of what belligerents may not do. The provision is thus justilii

more easily than that of the Washington rule which speaks of the obligation of the n( iirr

Government.
.\riicie 18

Belligerent war-ships may not make u>e of neutral ports, roadsteads, or terntiri

waters for replenishing or increasing their supplies of war material or their armaim i'

or for comph ting their crews.

Article 19 deals with the question which is, v. uh the possible exception of that nl ti

period of stay, the most important in the subject. What quantity of provisior,- .n

fuel may be taken on board by belligerent war-ships in neutral ports ?

Article 7 of the Russian proposal * says that these ships can provide themseht ^ wv

the food, provisions, stores, coal and repairs necessary for the subsistence ot ili'

crews or the continuation of their voyage. Article 17 of the British proposal * say> ili.

the quantity of st<.»res, food, or fuel taken on board in neutral jurisdiction must in no .1

ixceed that which is necessary toenablethe shiptoreachthe nearestportof itsowncoiiinr

.According to Article 4 of tlie Japanese proposal* the ships cannot take on any suii'Ii

I xccpt co?J and provisions suflicient with what still remains on board to allow tin n:

reacli at the most economical rate of speed the nearest port of their own country or -"ii

nearer neutral destination. Finally, Article 5 of the Spanish proposal,* without iii'

tioning what may be on board, p( .-inits belligerent war-ships to provide themselves \m

' Session of Siptember 11. Actes et documents, vol. iii, p. 631.
/'' st, p, »74. • P'^'t. p. 872,

' Post, p. S.'-..

• Pml. p. 8,-'
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the food and coal Iu•c^^!iary to n-acli thr- near< >t port of tlnir KH'ntiy or sonic nearer

neutral port.

We may at t)ii- outsit dispose ol the niattrr of rtvictuallin^ 1 xctpt as to fuel. Tin-

hrst rule in Article 19, according to which belligerent ships may only revictual to brinf;

up their supplies to the peace standard, \va> accepted without difticulty.

Thedebate bore on coiU alone, or rather on fuel, since coal is no longer the onlyfucl used.

It is now forty years since this question arose, and its importanci' is understood when
tte consider that, accortling to the forceful expression of his Exc(ll(n< y Mr. Tcharykow

,

if a man without food is a corpse, a ship wiflinut fuel is a derelict. The greatest efforts

uere put forth in the committee to discoxcr some plan th.it would be acceptable both

;o neutrals and belligerents. The latter naturally take into account tli< ir geographical

iituation, which renders it more or li>s necessary for them to have the oi>portunity ot

rivictualling in neutral ports ; as to mtitral-, they can call for a preciM' rule which they
aiay be in a position to apply witliout >xp(i-ing themselves to complaints from the

>lligerents.

Several proposed solutions were Indy diNeu-^ed and debated with abundant argu-

nents. If the British rule is not ,icce[)ted, whith. as has bet n observed, is of a natui.

M beget various difhculties of a |iractic.il kind, and if, on the other hand, a system ol

ibsolute liberty is not desired, we (an frame, and indeed there have been i)resented, sonir

v.ry different plans for deten lining tin (in.mtity of fuel that may Ix tak( n on boanl
by the belligerent vi>sel

; the norni.d amount, a qiiantitx pro])ortional to ciisplacenu iit

<[ tu horse-power, the quantity nee. ssary tf> travel a certain distance, etc. A technical
cuimnittec instructed to study this ((notion wa- not able to arrive at a unanimous
answer. The German proixjsal to grant to belligrivnls permission to till all th ir bunkers
was >upported by (j votes (Gerniany. Brazil, IX ninark, France, Italy, Netlit rlands. Russia,
-weden, Turkej') as against 5 (United St.ites. >paiii, Great Britain, Japan, China).

In these circumstances the (luestion was on the second reading submitted to the com-
.niutte of examination, which had b.fon it the following alteniatives :

1. The British proposal,* according to which the ships can take on only fud enough
!o reach the nearest port of their oun country. The meaning of this proposal was clearly
I'.tined by Sir Ernest Satow in aiisNM r to a (piestion put by Mr. Hagerup. The rule con-
stitutes a simple means of calculation and creates no obhgation for the neutral to watch
over the destination of the vessel which asks for the fuel. We allow ourselves to add
that it does not imply any obligatit.n on the part of the vessel to proceed to anv particular
iistination. Disputes that somt times arise would thus be avoided.

2. A proposal that these vess> Is m.iy only ship sufficient fuel to bring their supplies
Jp til the peace standard.

Hi> Excellency Mr. Tcharykow jiresdited as a compromise the following formula:
^imil.irly these vessels may only ship suthcient fuel to enable the- o reach the nearest

port 111 their own country. They may, on the other hand, till up their bunkers built
to carry fuel, when in neutral countries which have adopted this method of determining
the amount of fuel to be supplied.'

Tliis proposal was adopted by 11 voter. (Germany, Brazil, Denmark, Spain, France,
Italy. N'orway, Netherlands. Russia. Sweden. Turkey) with 3 abstentions (United States,
'T'iit Britain, Japan), after the proposal made by his Excellency .Mr. Tsudzuki to omit

f
i
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tlif wIidIc artulc lia<l Ixtn rrjct tfd l)y lo vutrs (dirmain
,
Br.iiril Dtriinark, li

It.ily. Norway. Nrthcrlaiul^, Rii^>ia. Swcdi-n. lurkfy) against 4 (I'liiltd Stiitcs, *

(ireat Britain. J.ipaii).

.\ic()rtling to the loninnttfcV ilrafl. ' revictuallinK and coaling do not givi- a;

to prolong the lawful length ot stay'. In the I'onunission's mooting tu'ldOctoixr

Kxceliency Mr, Icharykow nioVfd the suppri'^sion of this ilause, supporting his .if

nu'nt with the following words '
;

It h:is a restricted > ••
; it contemplates a particular case where a Ullit;

ship which has entere<l neutral [xirt has not had time to take on within the I

period of stay the (ii.aiility of coal allowed it. What should the neutral I'uw

in this case ? The Convention siys nothing alwjut it. Some are of oi)inion il

will not force the vessel to depart. That will perhaps be true if the niiitr.ii

is powerful .ind does not f<ar cl.iinis from the other belligiTent ; but otherwi-

neutral Slate will he placed in a vi'ry delicate position, for through teal of re|i

on the [>art of the other helliginnt it may tind itself obliged to make the ^liip

without coal or with an iiisMtticieiit ([iiantity of fuel, and the sliij) may coiise(|ii

become a diT lid It was to remedy those daiigirs that the deleg.ition of U

tiled its ameiuliiieii;. Moreover, we are in agriement with the deleg.itioii ul
J

on the point that the neutral port can never serve as a b.ise of o|)eratioiis. ,u

think that the r.onventi(.n contains in tliis particular in its .Articles 5 to 9 sutf

rules .md sanctions.

I'he delegation of Jap.in deci.ired itself .igainst the amendment, which it bel

•Aould introduce uncert.iinties as to whether Article 19 is one of the cases provid.

by the l.i>t clau-e of .Article l_> or whether Article 12 is to be applied in spite u

--tipulations of .\rticle 19. Mr. Tstulzuki said :

We found ourselves confronted with two theories for the wording of Arlic

one maintaining that coal ought to be given Iwlligerent sliii>>onlyas an act of hiiin,i

,ind tlie other assuming that vessels have a right to take on such coal supplies in iii

ports .IS they might neeil ; .Article K) is a coniproinise wording which, however,
not trdicli on the ipiestion of principle. The onussion of the third paragraph v

have as a lonseiiuence a tendency to recognize in these shij)s the right to \'\^

their stay for suppli- ^. that is to say, the omi>sion would have a tendency tn .

some recognition nf the legitimacy of an idea that we h.ive ;ilways opposed, .1 11

th.it ships h.ive the right to enter the ports of another I'owcr as into strategn y
III oriler to take on fuel there. This omission would introduce into Article i

element of uncert.iiiitv so as coinpletely to change its naturi'. Article l^, iiiorr

wa> .1 compromise. .Mthough we should have preferred a single unifonn rule l^

whole world, the spirit of conciliation induces us to accept Article 12 eviii 1

present reading because wi' should ,it least h.ive the consolation that althoiml
uniform and nut universal the rules would be at li'ast hxed. The omission "

third paragr.ipli m .Article K) would take away from us even this C(msolation.
(onsequence would be <iuite serious. The jXTiod of stay would vary accordu
the facilities offered by neutral ports for the operations of replenishing the coal su

Besides, neutral States would be obliged to resort to inquisitorial measures t" ,1

t.iin whether ships were imt abusing the operation of taking on supplies in ml
]>rolong their stay needlessly .and illegally.

Thesi- are the reasons why we cannot support this amendment. We ant
Article 19 in its present wording because its third paragraph gave the rei|t

definiteness to the meaning of Article 12. The omission of this paragraph «

therefore imperil .ill the benefits of Article 12.-

' .).<(.« ,( documents, vol. in, p. 40;. Iluil., p 473.
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AmmlmK to li.s hxc.ll.n.y Mr, IVha, vkow, a. . . ptn.K tl,.. anniuinu nt is not opt-nin^
th,. Kate to abus,. but only r.^aiiating a .(Hrial < a,.- tha. rar.lv happens. K.-sides ar.'
tint the abuses Miltu lentlv taken .are o| In .,tli. r arti.l.s ot the ( i.nv.ntion, .>p,ciallv
!iv Article 5 and the vcond paragraph ot .\itiil, •> .

.['" '•'""•'" '''•'••«•"'"" MiJ'J'ort.d th, ..Mienilni, nt ..ml the . xplanation th.r.,.f
The British .l.hxM,,,,,, ask,.,l that th. arti, h- prop„M-.l hv the connnitt... be k, u,

...vinK that If It were p,Tmitt.-,i in anv. ,..- what.v.r t., prolong; th.- tniu- ol stay in n.utlal
ports, a Kat,. woul.j b.. op.n..! for a . ii,w,l „f al.u>, ,, !!„• ani.ndnient was a.lopf.l bv
:; votes ((.ermanv, Ar^.^ntin.^ R.pul.h,

, AiiMii,.-Huimarv, Holiv,,,. Hr.inl Unlu.nu,
ihile, Colombia, Kcua.L.r, Fran.,-, (.n-,.,, il,„t,, halv, M.xi.o, .Mont, ,„.;^ro \.,rw.v'
l'.m.mi.,, I'.iraijiiav, Xeth-rlands. I'.ni, I'.r.i,,, Koumania, Ku^Ma. Nilva.loi N-rb,

.'

Iriiciiay, ami \ ,Me/u,|;.) .,«,„„,, , ,, |,j„.,, >,,.„„, (.r, ,,t Hrit.un, Japan, Portli^;,.ll th, n-
WIT. 10 abst.ntion, (rnif.l States, H,|,„„„, , „1,.. |),,„„„k, |,„„„„„an K.publir
Liix.mburK, Mam, Sweden. Switz.rl.iMil, ami I nrk.v)

n,e circumstamv that in .erl.iin ,.,„nii„s „ l„ll,^, „ nt war-ship , annot obtain . oal
"itil twenty-four hours att.T its ,„riv.,l u,,s t,.k, m into ,„ r,,uiit lArtirh. .m„ i,ar,.uraoh
1 the Italian shipping cod,- '}

1 ^ 1 -

.\Krii 1 1 III

H,llipT.-iit w,.r-s|,ips ni.iv i.iilv riMitii.il in neuti-,,l ports ,„ m.idste.i.ls to brm-
nptli,-ir sui)pliis to the [H-.i, r -i.iiid.ir.l

xo orin^

Similarlv these v,.ss,.|s m.,v i.tilv sh,,, -,,11,. i.-nt Iml to ,-nal,le th.-m to r,-,„ I, tlu-

Inilt to ,arr> fu.l, wh.n ,1, neiitr.d eountri.s win, I, l,,.v.. a,lopt,-.l this meth.,,1 ot
'..term,niiiK' the am.nint ..f fuel to I).. sup,,li,.,|.

' mi uio.i 01

If, in accordanc,. with tin- l.iw of th.- m-ntral I'.iw.r, th.- -laps are not sunnh.-d

7 • .sevt^mMbrv'^-!""^
'"';" "' """" "^^'^•''' *'"• '""'"""''• ''"-^'- "^tt

>ta\ ,s .-vtemled tiy t\vi'i,t\-fii„r ho,,rs.

-
.pi.-stion intimat.-ly cniuitnl u,th the pn-.-.-dJui; „m- ,s ,h,- .pi.-stinn whether

iHlliK.Tcnt v.-ssel which has take,, m, lu, I ,n a n.-utral port m.iv r.-turn w.tlun a short
•'-mi- to tak.- on mon- ,n the same p„rt or in a neighbouring port of th.- sam.- cuntrv
Utlus mij;ht be d.me, it is .-asilv s,.|-n that the neutral p,.rt woul.l really b,- s.-rvinj,' is

1
b,,se of operations. Th,- cs,- w,,s prov,.i.-,| f„r by Arti.le 5. paragraph 2 of the Spanish

;rii!x.s.d 'and Article 18 of th.- Hntisli proposal." th.- one viewing it fmm the neutral, th.-
-hir from th.. b,.||igerent stan.lpoi,,,. Th.v ,1.. .lot permit a secon.l revictuallmp in tli,-
Mm. neutral country within thr.-,- immths alter th,- tirst. This prohibition s,-.med .-.xces-
ivi. ami with a view to m.Khfvini,' it th,- folhiwint; fonnula was submitt.-d t.. the .-.ini-
mti, iif examination: ' B.llit;, ,.-nt w.ir-ships which have shipp.-d fuel in a neutral
;

rt mav not replenish th.-ir suppl\- ;;, //„ sam,- mulral tcrritvrv until thr,-,- months aft.-r-
«Td-.'< It was sugp-st.-d that this ,-xpnssion was to.) van,,,- and that it would b,.
"Iter to fix upon some dist.inc.-.

N.me would have likt-d t.) le.iv,- th,- n. utral C.overnment ,-nti,,lv fr.-e, but it was
I'l'ite.l that this liberty is dan.k'.rou- for m-ufrals who liav,- , v, rv .idvantaRe in seein«
'"ir iHisiti.>n precisely d<.fined.

,1 1 1

m

-'. p. >*S.'. I'o.t. p ',
I'.

>>;-'<. Article n;.
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Xs to th,- ,HH,.«I of thr.r nu.nths. wl,u h «... tix-.l l,y(..r.it Britain .luriiiK tli.

„f StHUKHion .iml which .. ,.rb.t,..rv. ,. «... r..,n.irk..l th.it as coml.t.ons ol n.iV.«utio.i

.h,;,,...,! s.n.,- th.it t..n,.. vvh. .. v.,s. I. .....1 >.i.ls ... w.ll .is ,t,,-.n., tu.-l « .. th.n ,

„,.,..,,rv tor th.-iu ,i> .,ow...lay,, so that thr pr.od of thr.v months, allho„nh a

.il)l.' (ortv V^ars ,.ko, h.is Ixcon . .xi...siv.'.
, ., . ,,

It was nro,,os...l to th,. o.innutto- t .Ihm a s.coiul r.^vi. tualh..^ uml.T th.' toll

.on.lition. ol t.m- ..tul .l.>tan. .
:

' M-lhKcr.nt vv..r.shi,.. whu h have sh.piH-.l 1

th.' i.ort of a n.utr.il M.it.^ may not «ithin th.' .ucfainn

.iipply in .1
I

I port of the >ani" St.itf h's> than

loiiths r.-plfiii'

mih'S distant.' 1 h<' two nuinh. i

h,...n hft l.l.n.k .. til.' .Mrh.T .liv u.mo.,. of the .;..minittfe ha.l not brought any !«

r.'sult ; in th.- t.s hn.cal conunitt.r ot « hi, li «.• .pok.' ..hov.-. the dist...u.' of on.' th.

mill's w.is .iic.-ptr.l by lo vot.'s t.,
; ,.,,....., ,i

Finallv. the Hr.t.sh proposal uln.h ln.,n> .\rtK-i.' ^o wa. adopt., bv 5 "t-ll

Stat.s Sp.un, (-.r.'at nr.tam, Italy, japan) .iRain,t i (I,. rm..ny, Bra/il. 1' ranee). De.

Sorway, Netherlands. KusMa. Sweden, and Turkey di.l not v.,t... In v.ew ol ihi

it cann.it be said tlut we hav.' fonn.l a p.'rl.Lt s.ilution.
, , , ,

In the m.'-'tiiiK "< ^n^wmUx jS hi. Kx. ellency Mr. l.h.irvkow chdar.d th

Russian .hle«..ti..n w.mUl accept the lintish ml,- .f th.- latter w.-r.' pr.s.-nt, .1 m it> .-n

•nd h.- r.H-alied th, terms ,d th.- in.tnu tion. «iv.n by th.- Fiirei^n Oltue in 1-,1.

an,l n,. , o,.l sh.ill at^im b,- .upplie.l lo any >u, h .hip of war in tlu- .am
1004

.- t,'rrit,irial jurisdiction ,,1 M, r M
IMH.

,,iii,r port. r.M.l.t, .nl. ,ir w..l,r. ..ibj.-ct f. th

-ithoHt shr.ial h.rnn^sion. until alter the expiration ,>f thr.-.- in.mth. If.m th

MKh >o,.l m,.v luv,. b,,n la.t .uppli,d to herw.lhm Hnli.i, water. ... al,|r,.,,>.l

„,m. t. Till. Ill th,- ii,-iitr.iht\ pr.n l.im.ition ol the I ml>-,l >t. it-

nil,- 1. .l.,--'l in III,-

O.-t.iber ."<. I.'^;" I
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.\rti. 1,- z<>-

Mr. l.oui. U-ii.iult .1- 1, 1,--:. it'

(,ommi..ion in ,1111. n in- nt in

Il th,- iMiliu- ,1 .)ii.
-' •iH-an,l mu,. 1-

unci !>,
• ik.-ii Waild not that be a satisfactorv compr.iini.,

h, nuni.si,)!!. an,l tlu- project ot the coinimtt.

;,.!,- ,.t Ku..i.i then 1. 11, .i.ked that th<- wdhIs uithnu!

Ml rh.' .irii.le a. ,lr.ilt.-d. This proposal wa. r.j.-i te.l by =

.•1 l-'r.mr, r.-.,rv.-il th.- privil.-f.;.- <d submittinu

,-,,. ,it tlu- re..,luti,.ii. of the t.-chnical conn

. ,)n.idere.l a. t,io little, tw.i thousand or iw, n

hui -'-.l mil-

>,, pr.ip.'-d w.t- iia.i- i,

.u-.:i)it,-d w nil, ml di-. u— "

H Ih^er.-n ^.ii-.«ii>

p .sv r m.iv - Mtiii'i t
" •|u - jii' y -'i.T

^, .ini -• -,;...vnr..p"-4-i:

ot th- tin--i= >'•-' '. ^

.elliu ,-n! viiiL A-irnm --

to me tilt- r'n-iTi. r 11 «rii.

.\kiii i.i. .:.)

have .hipped fuel in a i>ort bolon^jin)^ to .1 1

.-I hii).: thr.-e month, replenish th.'ir suppiv in

'.;.. rt .liter Article zo tin- pr,)vision cont.nned in .\r

i:i_. P,>v\, r must not knowiiii^iy permit a war-.hi

..ii :u)ii •,, tak- ,111 supplies, food, or (u.-l in .n.l.

!

I 'Ptei upon .-piKition. of w.ir." This t,-xt m,i\ 1

:Ui it," 3
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pared witli Article i, ol the J.i|j.iiii -.t-
|

to th»« thiMttv of w.ir or sailing in tli.it .lire, ti

Toi-c t '
:

' N.ith, I I). Ilinrr.ni vcssoU proceedini;

tilitie*. nor tlmv «li.. , drstinatioii i>di.ul>ii

coal or siippli.-s in n, mral port-, or vvat. r>

roslriitivr, and al lli. -.aliic t

neutrab

in or to«,ir<U thr zoni- of fXistinK ho>-
111 or luiknoVMi lan niakr rrpair^ or tak

II

mil- ,iii- 111 .1 n.tiiiir to jn

:f on
iM- proviMon> arc di->inni(l to hr v.r\

ipohi- licaw r.spoii,il)iliti.> upoii

The British |)ro|)o,,il \\,i.-, up , ti il I

iTann', Norwav. N.thrrlands, K
\ .S \oti

Bia^il. Italv. and liirkrv did not

I1>^| a, >\\. i|. 11)

\-otr

l<J'llMaIi\, riillid >t iti-,, I), iiiii.iik

a-aiii~l ! Opaiii. (,iv.,| Hiitain, Japan)
:

I

lit; to .1 ii''":;

aipplv in I

P'

'

ned in AiU'.K :

a \var->hip ot i

I ill old. ! !' .

•xt iiia\ '" ''-'

lUcrr arr ilitt. nnt p
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In th11- I oniiniftcr ,oin.- lontcndid foi

and III ..ilicrs thcv may .tit

pri/r- into n, utral port-

ir on 1 crtain i ondition-

iiply rIasMil tiKiii with war-^hip- - i

prohilution against i ntry ol pri/.-^. whil. otht

that in prinnplc ,i pri/,- cannoi h,- I

p-
- The lorniir vii w pn vaihd I Ik mlf ih

L I -I- ol a pri/r that K I'Mortod and that ot a
|

the laptor. Ihi' fXi iptioi

I-

iilor'
Toimht into an.'iitral jiort ; thi> in. judr-, l.otli th.-

>n lioar.l
/< inannid l>v a i nw placed

pr-.vi-ions or of fml.

A-. >oon ,i> thi' I irciiin^t

i> in. Indi- iinMa\\ortliini>-., stris~ of w.atl ii-r want

A not i hi ati.,;i i- addi.-sMi|

.iiur- whi. h jiHtilv II, ,.ntrv arc at an ciiil, th.- pn/

neutral Power iiiii^t tak.

to It il It ,|,„., ,„,, l,.avi-.,f its<-ll, and it it laiK l

nic;{-liic>.

pn/c nni-

) .ih.-\

A pri/.c niav onK- li..- Iir..iulii

>trcsN ot Weather, or w.ini
It nuist Icav

Aki il 1 1: ji

into a n.-iitr.il |)..rt on

i' .1- -.oon .1 , I

Im-s not. the neutral 1'

>l HI. 1 .If proM^ioi
oiiiit ol iiii--i-.iu..rtlini

obey, the noiitr.il I'owi-r inn^t
oHii'er- .md rrew .iml t., mt. r:i t

! iri uin>t.inieb whii.h jiHtitu-.l its ciitrv are ,it

inn>r order it to leave at
.111 .n 1.

>hoiilil It f.ul
Mll.lov the mean- .it its disi.o^al to release it with

pn/e I Tew.

riiepreecdin«,irtiili-deal,\Mtli tl

i - Mot le.ive when it slio

I. I aM-ol a II

It i.

I pri/.e haiv been brought ill in. L'lilail

prize which lia>.-iitcic'l rcyularlv but
ilso necess.ir\- to |iro\ide for th

uhi. 1,

>, that Is t.) s.iy. outside ot tl

Ariki.i; jj

< c.i^e u hi-r.

le cxcciitioiis pro\idcd.

A neutral I'owcr niu-t Mnuj.irlv. release a prize bnnmht int.
under circumstance other th.ui tliose referred to in Article Ji.

' one ol it- jloii-

With a view to render rarer it n-.t to prevent the destruction ol pnzes, a proposal
«a^ nude to permit neutr.il I'ow. rs to receive in their ports prizes which mav be left there
'" 'c sequestrated pending the ,1, .,-,.„, of a pnze court. The connexion of this subject
Hitli the destruction of neutral pn/e, caused the committees of examination of the Third
and lourth Commissions to hold a joint meetinR. In the meetim; of September ro
^>^ hrnest Satow, -peaking h,r the Briti-h deh.K.ition. stated >ome objections to the

' !'oit, p. 8<)9.

' Compare Article 6 of the Convention .if Consf,intinoplc of October -o iHSSrel.Hv,. f .i. ^

il!'(
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proposal. He pointed out that it does not mention the fundamental distinction that ex

between enemy prizes and neutral prizes, the former becoming the property of the cap

who may dispose of them at his pleasure and sink them, while the latter must be relt ,i

.IS soon as the captor finds himself unable to lead them into one of his ports. It is

certain that the acceptance of the proposal would prevent the destruction of neu

prizes. It will be inconvenient for a neutral to admit the prizes of belligerents intcv

ports.

The proposal was adopted by 9 votes (Germany, Belgium, Brazil, France, Ii

Netherlands, Russia. Serbia, Sweden) against 2 (Great Britain, Japan), with 5 ab>i

tions (United States, .\ustria-Hungary, Denmark, Spain, Norway). In the meetin}

September 2H several delegations which had previously vof.'d for this article spoke aga;

its reJention. .\nd it was foreseen that the omission of the article would be denian

in the Commission. Indeed, its suppression was moved by his Kxcellency Mr. Haniii

skjiild on the ground that certain States had only consented to assume the onerous resj:

>ibilitv it imposed on them as neutrals for the purpose of enabhng an agreement ti

reached to prohibit the destruction of neutral prizes. That agreement not having' \'

ol)tained, the reason for keeping this article failed in their eyes.

Hs Excellency Mr. van den Heuvel, on tiie other hand, urged the retention m
provision, which, according to him, was a starting-point wherefrom it might be ho

that two great reforms, the prohibition of the destruction of neutral prizes and n ^(

tor enemy private property on sea, might some day be gained.

His Excellency Sir Ernest Satow asked for the omission of the article as ofierini;

serious guaranty against destruction of neitral prizes.

The article w.is retained by 29 votes (Germany. Argentine Republic, Austria-Hun,:,,

Brlgium. Bolivia. Brazil, Bulgaria, Chile, Colombia, Dominican Republic, Ecuador. 1-r.n

Greece, Italy, Mexico, Montenegro, Panama. Paraguay, Netherlands, Peru, Rounia

Russia, Salvador, Serbia, Siam, Turkey, Uruguay, \'enezuela) against 7 (Denmark, Sp

Great Britain, Japan, Norway, Portugal, Sweden) : the United States, Cliina, ( i

Luxemburg, Persia, and Switzerland did not vote.

There is no question of imposing an obligation upon neutral States, as they are ahv

tree to admit or exclude prizes. The article has for its single object to enable a Twv.

to receive and guard a prize without compromising its neutrality. The neutral M

-hall take the necessary measures as regards their preservation : it may, if it think-

have the prize t.iken to another of its ports, a course which may be necessary by ri ,1

of the condition (jf the port into which it was brought or of the presence of other prizi -.

The prize court referred to in Article 23 is the national prize court ; not tin In

national Prize Court. Consequently there is nothing to prevent those Powers wh..

not accept the International Court from voting for this article, as has been >aid 111,

committee by the rejxirter in answer to a question put by Mr. Burlaniaqui.

Artui.k 23

.\ neutral i'ower may allow pri'i-s to enter its jiorts and roadsteads. \vli<t

under convoy or not, wlien they are brought there to Iv sequestrated pending

decision of a prize court. It may have the prize taken to another of its ports.

If the prize is convoyed by a war-ship, the prize crew may go on boarl

convoying ship.

If the prize is not under convoy, the prize crew are left at lilHTty.

Hi .



NEUTRAL POWERS IX NAVAL WAR H65

We may suppose the case of a belligerent war-ship in a neutral port where it is notenutled to ren^ain, either because it has entered in defiance of a prohibition.or f egu
larly entered because U stays longer than permitted. It .s incumbent upon th; neutralPower to take the necessary measures to disarm the ship ; that .s. to render it incapabb
of taking he sea dunng the war. It is the duty of the commanding officer o the ship
to facihtate the execution of sucli measures.

^
When a ship is thus detained, what is the position of its officers and crew ? We saythat they are hkevv.se Jetarned. wh.ch ,. a rather vague expression. It has been sub^

.Ututed for ^nterned M seemed to indicate too strictly that the officers and crew
should be place.! w.thm the neutral country. Their real posh.on ,s regulated by a specprov,s,on to wh.ch we shall return. In law their position is analogous to that of troop
of a belhgerent who seek refuge m neutral territory, and it has been agreed that hcuvo
ca..s should be controlled by one and the same rule. The regulations annex do theConvent on of July 29, 1899. on the laws and customs of war on land prov.de for the
case m Its Article 57 atter having sa,d that a neutral State which receives in its territory
roop. belong,ng to the bdhgerent annies shall intern them, as far as possible, at a distanceron he theatre of war. .t adds (paragraph 3) :

' It shall decide whether officers can be
kft at berty on giving the.r parole nut to leave the neutral territory without permission

'

b.-.1 Tlf '? f''^;^''^;'-'^'^'
to the conditions upon which this permission shall he

ba.ed. I he delegation of Japan had proposed in order to till this gap to say that the men
.nterned could not be liberated or permitted to re-enter their own country except with l.!
consent of the enemy. The Second Commission thought it best not to modify the text of
tae regulations, considering the permission given to one interned to re-enter temporarily

^iZ TT\ '"" '°" '"^'^^^'""^1
^^ '^-^^^ to require regulation in express temis. Iddcd that the Japanese proposal, conformably to recent precedents, contained a useful

tfv^Z
tor a neutral btate that is desirous of remaining entirely free from responsibility.Hb h.xcellency Mr. fsudzuk. declared himself satisfied with this declaration » In the^e

arcumstances. in order to treat the interned belonging to land forces and those belonging
to =ea forces ahke, we should adopt the foregoing ideas and regulate accordingly thtpoMfon of officers and crews. Doubtless, in principle, a neutral Government, to be freemm responsibility, will not permit officers thus detained to return to their own country
«itl.uut being sure of the consent of the other belligerent. But it was not deemed
necessary to lay down a rule (or very exceptional cases.

There has been a great deal of discussion as to what should be done with the officers
and crew. The opinion that prevailed is that all depends upon the circmnstances, and
-n.u it is necessary to leave it to the neutral to settle the matter. We have therefore
mentioned several possible solutions without indi. ating any preference, as desired by
c.rt.un delegations which thought that, as a rule, the crew ought to be left on board their
'Hip. Ihere has been accepted, however, an amendment moved by the Italian deh-a-
lon, according to which a sufficient number of men for looking after the vessel must be
•It on board lo the objection that there were no analogous provisions in the regula-
t un. for land warfare, it was replied that cannon or other arms are not so valuable as
'Hip., which for want of upkeep may easily deteriorate and even become useless The
jmriuiinent was carried by ii \ (Go United States, Bra/il. Denmark, Spaii

>.e the rt-port of Mr. Borel on tl.e riMl.ts .md dutit-s of neutral States on lanj, ante p wo
i5 K
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France, Italy. Netherlands, Russia, Sweden, Turkey) against 2 (Great Britain, Jap

and I abstention (Norway).

Apropos of the cases regulated by this Article 24, there was mentioned the cas

a war-ship wishing to put to sea too soon, before the expiration of the twenty-four h

provided by Article 16 ; no question then arises of disarming the ship but onl;

preventing its departure, which is easier to do.

Article 24

If, notwithstanding the notification of the neutral Power, a belligerent ship of

does not leave a port where it is not entitled to remain, the neutral Power is enti

to take such measures as it considers necessary to render the ship incapable of ta

the sea during the war, and the commanding officer of the ship must facilitate

execution of such measures.

When a belligerent ship is detained by a neutral Power, the officers and crew

likewise detained.

The officers and crew thus detained may be left in the ship or kept eithe

another vessel or on land, and may be subjected to the measures of restriction w

it may appear necessary to impose upon them. A sufficient number of men

looking after the vessel must, however, be always left on board.

The officers may bo left at liberty, on giving their word not to quit the nei

territory without permission.

According to the third rule of Washington,* a neutral Government is bound . j exe

due diligence in its own ports and waters, and, as to all persons within its jurisdic

to prevent any violation of the foregoing obligations and duties.

This principle met with no opposition ; it was merely sought to find a formula

docs not impose upon neutrals too heavy a responsibility in proportion to the m

they have at their disposal.

This is the more necessary as we are dealing not only with ports, but also with w.i

The committee adopted an amendment offered by the delegations of Belgium

the Netherlands. I

Article 25

.\ neutral Power is bound to exercise such surveillance as the means at its d\-\

allow to prevent any violation of the provisions of the above articles occurriiiK 1

ports or roadsteads or in its waters.

The delegation of Japan proposed the following :
' A neutral State, if it dei-r

necessary for the better safeguarding of its neutrality, is free to maintain or esta

stricter rules than those provided by the present Convention.' •

It was asked what would bo the need of this article, as the basis of t'le Conv. i

is the sovereignty of the neutral State. Several articles reserve to the neutral I'

the right to lay down more stringent rules, as, for example, Articles 9, 12, 15, aii<

A neutral State has the right to forbid belligerent war-ships access to its ports or to su

such access to such conditions as it deems fit ; it can exclude prizes altogether,

one thing recjuired is that the same treatment is to be accorded to both belliger

The proposal was rejected by 10 votes (Germany, United States, Brazil, Denmark, 1-r

Netherlands, Italy, Russia, Sweden, Turkey) against 3 (China, Great Britain, Ja

with two abstentions (Spain, Norway). At the second reading, his Excellency Mr. Tmu

1 Pi,st, ji. 883. ' ^cles et documents, vol. iii, p. 721, annexe 5S.
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'^Ittl^".
article proposed by him was necessary in order that the neutral State might

remain free to establish more stnngent regulations outside the Convention, the conditions
stipulated by the Convention being the maximum of what neutrals can oncede ^o bel
hgcrents. The first delegate of Japan, nevertheless, consented to accept the omLion

1 inte'rSJetltT 'r

"""^^ '''' J^^^" "'" ^'^'^^^ ^''^ ''-" -^i^'^d to ml L"
the interpretation just given.

•<••"

In the meeting of July 30, his Excellency Mr. Tcharykow presented the following

state of the rights laid down in this Convention, within the limits therein indi-

unWend'ac"
" •^'^<^"'^^*^"'^^-^ ''^ --i'^-- ^V -e or other belligerent as an

It was doubted whether this article wr.s needed
; but the reply was made that the

project use f constituted a wholly new regulation of conduct. Those who sign thisUn-
vention will be very desirous of being removed from any complaint. This article hadbeen carried on the first reading by ii votes to 4. On the second reading i was

D enntr H
"

H T"'"''r
"'

""
""^' ""^^'"^ "'''<='> ''^' '''' *° ^^e reporter to prepareDue note should be made that the benefit of the provision apphes only to articles

accepted by both the Powers between whom the question may arise.

Article 20

e s.ued by the contracting parties, and that it would be advisable that these be broughtto the notice of the Powers. This proposal, supported by the president as an importfn

ilr;i'iS;
•''""" '" ''" ''^"""^*°"' "-^^ ^PP^°^'^^ -^''-^ oppositionist

Article 27
The high contracting parties shall communicate to each other in due rni,r.P =11

After the votes on the several articles of the draft, the president remarked that sometina^ provisions would still be necessary, and that it was the duty of the drafS com

- ct. Mr. Louis Renault answered that the most important point concerned the exten
f the application of the Convention, and that very likely the drafting committ^i wS.™i«se to decide that, in order that the Convention be applicable, h is necessarv thathe belligerents be contracting parties, and that otherwise it would not app even ar^^ a«ls signatory neutral States. This is the solution adopted already for the Conventionreating an International Prize Court.

convention

v^uraLT^'T,"''
''"" "^

u v''"
""' "'' -^""i^ittee of examination submits formr approval. Th, committee believes that it contains provisions which conciliate as
3k 2

. 'i i
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far as was possible, the interests involved, and that they are of a nature to give th

interests the security they need. If this project passes into the domain of international 1

it will complement the Declaration of the Congress of Paris of April i6. 1856, wli.

preamble contains the following passage, which we may adopt

:

Considering :

, 1 1 ui 1

That maritime law, in time of war, has Uhil; been the >ub)ect of deplorable dispiit

That the unccrtaintv of the hiw and of the duties of States in such .1 matter -1

rise ti) differcnd's of opinion between neutrals and billi.nerents which may i"v,i-

serious difficulties and even conflicts :

That it is xmsequently .idvantayeous to establi>li a uniform doctrmc on

important a point.

The Conference will therefore perform a useful work in diminishing the uncert.m

of which the plenipotentiaries assembled at Paris in 185!) complained.

The project is preceded l>y a preamble designed to indicate the subject of the ('

vention and the purpose in drawing it up.

As in the Convention of July 29, 1899, on the laws and customs of war on land. 1

stated that it has not been p' iible at present to decide on rules applicable to all cm 1

stances which may in practice occur.

This does not mean that the cases not provided for ar.' left to the arbitrary will u|

parties : account must be taken of the general principles of the law of nations,

important observation may be made on tnis point. In several (>f the provisions um

been made of the phrase territorial uatcrs. What must be understood by that -

committee of examination believed that it could make no <letennination of a qu. m

of so very general a kind.

The Powers should adopt detailed rules regulating the results of their attitu.l.

neutrality, and we h seen that Article 27 of the Convention imposes upon tlieiii

duty of communicai he measures thus adopted. We have used the word enactmn

this is the general c ..ession that allows each Government to adopt the form wl

best suits its constitutional institutions or its customs ; it may be a law properiy so
.
al

an act of the executive, a regulation, etc.

These measures should be applied impartially to both belligerents, and this mi]

tiality requires that in principle they be not altered in the course of the war, Wa
even 11 the change is not dictated by partiality it balks a natural expectation. I

possible, however, that experience may show to the neutral the necessity of new nu a>i

calculated to safeguard its neutrality. The presence of belligerent war-ships in rer

ports may be found to cause inconvenience ; the neutral State will shorten the leiii;tl

their stay or even will forbid them to enter. Along this line the first draft preamble i

provided for the atloption by neutrals of more rigorous measures. It was acconlii

criticized on that score ; and the present wording was adopted by twelve votes (Geiiiu

United States, Brazil, Denmark, Spain, France, Italy, Norway. Netherlands, Ku;

Sweden, Turkey) against two (Great Britain, Japan). His Excellency Sir Frne>t >.i

had said that he could not imagine cases where it would be necessary for the n. i:

to take less rigorous measures ; but his Excellency Mr. Tcharykow thought the e'

tuality possible, and accordingly asked for a modification of the text consi'lered by

too resti live. After the vote, their ExcclK ncies Sir Ernest Satow and Mr. h.iry

asked that it should be mentioned that in their opinion cases could not be conco
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t t^T ,

'^ ^ "^''*^''^ '" '"^' ^"' "Soruus measures m the course of a war
for he protect.on o .ts n^hts, whilst the English doctrine had always recognized that
neutraJs had the „gh,, for this purpose, to lay down more rigorous measurS^

.JrJnT
C<mvention. containing enactments of a genera] kind regarding

Ja^icZllL^"^'
''"' ^'" ''' ''"'"'- '' ''-' P"'*'"^^ -«-'- 4ect.nf

ANNEX 12

PROPOSAL OF IHK JAPANESE DELEGAIION

fimp t, nr 'Z ".'^''V'"
"'-"tj-'l^ "' ""*^r""> >'"'l nsekss responsibilitv and at the sameme to prevent mtsunderstamlmf,, rr.ultin« from differences in practice, the delegationJapan has the honour to submit to the consideration of the Commission a project de^t^ngthe status of belligerent ships in neutral w.it.rs. ^ '

^^""'"6

Akiicu: I

f,r !!h".!fr»"*
"'"l^"^' f'^-h'^l^l-n to make u:.e of ports and neutral waters either as pl.a es

!Sh '^rnSy purp.';!:^^"'''^^''''^'
"^ ^'^ "•'^- '' """^->- "!--'-- - -*^ ^'^ -> 1^-'

Articlk 2

tweSS;;!^t::^!t.::;:;'^l; tS'^^,;;:::;: ':;s;:^?^^^
> -*"• p°- - -^'-^ —• than

(a) In ^'iisc' stress of weather prevents the said vessels from putting to sea the lenL-th ofkga stay will b.- extended until tlie weather ceases being daufJcTous
^

h,.,it ; th'"i'''''^ ?"' '""'^' '""" '"'' '''"" twenty-four hours should be mamtainedbetween the c eparture from ., luutr.d ,, ,rt or neutral waters of a merchant shin or aw
't^ie .1% b' if

""'
r' ,"" ''''''7'"" ^^'"" •^•''' ^^'"'-' t^^'"*"' l'"--t o^ watel 7a war-shi >

!hidlkS'ef.r^t
''''

" ''"" "" '""""' ^*^"^' ''' ^''•^'^^' '^'"^•'' "^ ^he hostile vessels

Artici ic 3

m^hlr.*''^"
/•'""' '^"'^'^'tent ve.>.ls belonging to tlu- sam, State or its allies cannotanchor at one time in the same n.utr.il port or waters.

cannoi

Article 4

r.n,^r"'*;'K™l.*'"^',
''^""»t in neutral ports ..r waters increase their war forces nor make

he tl?. n" >"" ''"'-' "'''^I"'>-''>'^' t" their safety in sailing, nor take on an^ supX
om.nr

'" ?'' Prov.>ion> sull.cieiit. a<ided to what .s alreadx- on board, 'to enab

Aktkm; 5

or U^!X l";'"'^'"'''"^
ve-ls proceea.n^ to the tiieatr.. of war or >ailim^ in that direction

lliiJ., vol. ill, [). 700, annrxe 46.
e- - i-

. V
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Article 6

Belligerent ships staying in neutral ports o- waters beyond the limit of time alln

by the rules above, and taking on other supphes than those allowed by the said ruh

violating in one way or another the limitations or restrictions iniptised by the said n

shall be disarmed and interned for the rest of the war by the neutral Powers to wl

such ports or waters belong.
Article 7

Neutral States should tak ill necessary measures to secure the application nf

present provisions.

I- u:

ANNEX 2*
PROPOSAL OF THE SPANISH DELEG/' 'ION

Article i

War vessels shall not be allowed to enter or sojourn in neutral ports or waters anJ

them as bases of military operations whatever Ix- the nature of such operations.

Article 2

Entry anil stav in neutral ports and waters are forbidden to vessels bringing p

except in the case of putting in by reason ni force majture.

.\rticle 3

Belligerent vessels cannot >tay iTir)re than twenty-four liours in neutral p<irts or w.

except bv reason of damage, stress of weather, or othvr force majeure.

Article 4

In the cax's of compulsorv putting in the said vessels nui>t leave tlie neutral pur

waters as soon as th .ir damages are repaired or the circumstances of /on.' majeure, w

caused their arrival or stay, shall have ended.

Article 5

Belligerent vessels cannot, during their stay in neutral ports or waters, take on

material nor anv supplies of a kind to increase their military force. They may, lu ve

less, })ro\-ide themselves with food and coal neces-ary to reach the nearest jiort of

own I ountrv or a neutral port that is still nearer.

A helligt'rent vess.l which has taken on supplies in a neutral port cannot do soaua

,iny port cif the same neutral country save after tlu' lapse of a period of three nioiitl

M 1 ^' I,
^'

i .

l\

\NNEX T-
PROPOSAL OF THE nRITISH DELEGATION

Project of Convention

.\kticle I

.\ neutral St.ite is hound to take measures to preserve its neutrality only after 1

received from one of the belligerents a notification of the commencement of the w.ii

Article 2

Every beUigerent is bound to respect the sovereign rights of a neutral State ai

alistain in neutral territory or territorial waters from any act which, if it were conm

with the express permission of the neutral Government, would constitute a viol

of neutrality.

' .^i/fs et documents, vol. iii, p. 701, annexe 47. ' Ibid., p. 695, annexe 44-
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Article 3
A neutral State is forbidden to sell, either directly or indirectly, to a beUigerent Power

vessels of war, arms, supplies or any other war material belon^ng to the Lid StatT

Article 4
A neutral State is bound to do its utmost to prevent a bdligortnt from committing

hostile acts within its territorial waters.
e, » uinuiminf,

ringing iirizi-

<irts or watir-

Article 5

of i"?s ITZtfiiTf T''\
''"''''" P'"''""' '" ^''' '' P*^*^'^''^ ^"y ^"^'* ^^ithin the limits

of Its jurisdiction toward arming or .quipping a war-ship or toward Ih- conversion of
a merchant vessel into a war-ship by one of the belligerents.

i-onvcrsion

Article

t.k^ o"n"SrH'nffir'''"""'
''""^'"6'y Permit a war-ship lying within its juris.lictioi, to

ftgh'ing uSt
'"'"• '^ ^'""'' "' "" *""^'''^' "' ^"y '^'S^'' ''^ =*'^™eth as a

Article 7
The neutral State is bound to use due diligence to prevent within its territorial watersReconstruction, arming, or eqmpping, whether altogether or in part, of any vessel which

.t has reasonable ground to believe is intended to serve in the navy of a belligerVnt Power.

A-^ticle <s

The neutraJ State must use dii.. diligence to prevent the departure from its jurisdiction
uf any vessel flymg a merchant tlag, which it has reasonable cause to believe is intended
.0 serve in the navy of a belligerent Power.

Article 9
A neutral State must prevent, so far as possible, a part of its territorv or of its terri-

torial waters from being used as ;i bast> of operations by a belligerent fleet.

Article 10

A neutral territory or neutral territorial water.-- shall be deemed to serve as a base
ol operations to a belligerent when, for example :

(a) There has been instiUled on the neutral territorv or on board a ship in the neutral
waters a wire ess telegraph stati.m <ir any other aj^paratus intended to maintain c„m-
munication with the war-ships of the belligerent;

"aiiuam cm
(6) BeUigerent vessels revictu.il m neutral waters bv means of auxiliary vessels of

tfieir iieet.

.Article ii

A neutral Power must give notice to every war \-csscl of a belligerent Power—knr)wn
to be hnng in its harbours or territorial waters at the time of the opening of hostilities—
that it IS to leave within twentv-foui hours.

tinnexi 44-

.Article 12

A neutral Power must not knowinglv permit a beUigerent ship to stay in its ports
or territorial waters for a period longer than twenty-four hours e.\cept in the cases provided
tor in articles of the present Convention.

'
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Article 13

If war vessels or merchant ships of the two belligerent parties are in the same ncutr
harbour or roadstead at the same time the neutral Government must not permit a w;

vessel of one of the belligerents to leave the port or roadstead until twonty-foi

hours have elapsed since the departure of a war-ship or merchant ship of the lAh
belligerent.

Article 14

If for any reason a beUigcrent war-ship does not leave the harbour or waters of a ninitr;

Power after having received a notice that it must depart, it shall be interned until il

end of the war by the neutral Power, except in case it has been detained by reason >

stress of weather.

Article 15

When a war vessel of a belligerent takes refuge in neutral waters in order to esLq
pursuit by the enemy it is incumbent upon the Government of the neutral State toiiii'i

it until the end of the war.

Article 16

A neutral Power must not knowingly permit a war-ship of a belligerent lying witln

its jurisdiction to take on board supplies, foo<l, or fuel in order to go to meet the eiii

m

or in order to enter uixjn operations of war.

Article 17

A neutral State must not knowingly permit a war-ship of a belligerent lying 111 1

jurisdiction to take on board supplies, food or fuel except in case the supplies, food (

fuel already on board the ship would not be sufficient for it to reach the neare>t po;

of its own country ; the quantity of supphes, food or fuel taken on board the ship in t)

neutral jurisdiction must not in any case exceed the quantity necessary to enalilr it 1

reach the nearest port of its own country.

Article 18

A neutral Power must not knowingly }x;rmit a war-ship of a belligerent lyinj,' in i

jurisdiction to take on coal if the ship has already within the preceding three iiiontl

taken on coal in the waters of the said neutral Power.

i. .

•-'I

' it

Article^ 19

A neutral State must not knowingly permit a war-ship of a belligerent to repair withi

its jurisdiction the injuries resulting from a combat with the enemy, nor in aii\' i\i:

to make repairs in excess of what will be necessary for navigating.

Article" 20^

Shipwrecked, wounded or sick sailors disembarked in a neutral port with the < .'n-ii

ot the local authorities must—in the absence of a contrary arrangement Ixtunii tl

neutral State and the belligerents^be interned by the neutral State until tile 1 nil 1

the war.

.\rticle 21

The neutral Power shall have tiie right to take the measures that it may lieeni ncc< .-^ai

—such, for example, as the removal of some essential parts of the machinery or tlu .irni

merit of the ship—to render the ship incapable of i)Utting to sea during the existi nri

tile war.

.Xrticlk 22

When a belligerent ship is interned by a neutral Power the officers and cnw >h:

hkewise be interned unless the Government of the other belligerent jiarly consents

their going to their own country.

il I
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Article 23
The officers and crew of a bellig.rent sl.ip interned by a neutral Power mav be lodgedon land or on a ship, and may likewise be subjected to the res ric^ve measures Kf^may be deemed necessary to impose upon them.

"-iritnvt measures mat it

Article 24
The expense incurred by the neutral Government for the internment of the ship andthe support or repatnafon o „s oflTuers and crew shall be reimbursed by the Gnemment of the country to which the iiiKrn.d vessel belongs.

vjovcm

Article 25

watS.^"''"
"""'* "" ^ *"'*""^^^ "1^°" "^"t"' '^'^"'ory or upon a ship within neutral

Article 26

lirflri"*!"' ^r'"
C'"'""' ''""^'"Kly permit a belligerent to bring a prize into it~ juri>-

dict on unless the prize is short of fuel or provisions or is in danger by reason ol un"e ,-
worthiness or stress of weather. The neutral Power shall not knowinglv p mit a prit

^low h Z 3h ?t'

'"'' °^P^^'^•'^""^. "\to make repairs beyond whai is necessar'i toallow It to reach the nearest port of the belligerent countrv ; the neutral Power mu-t

r"epi«
''"'' " " "* '^'^''' '' ""'" '"'^ ^^^'^"'' '^''' •'^'^•"S effected the neces^^j

Article 27
Every belligerent prize brought into neutral waters to escape pursuit bv the eneinv

tlie prize by the captor shall be interned.

Article 28

n „)!ifP " P"^K n''^'"'l;" ^'-'V''""^ i" territorial waters in violation of neutrality, the

2r.^ 7" *^'"''
l^'^''

P"."" '-' '"" ^*""" 't* jurisdiction, release it, as well lis
ott>cers and crew, and intern the crew put on board by the captor ; if th^ prize has 1,

1

da- neutral junsdiction, the neutral Power shall address a protest to the belligerent Govm -
m.nt, asking hat the prize be released with its officers and crew and the belligere tGovernment shall take steps to that end.

L-wufciieiu

Article 29

n,„^?';^^P".^^J"?"^'?^'"^° "'^""^' '''^'"* '^'^^ "«*' o^ey the order to depart com-
inunica ed to it, if the delay is not occasioned In- stress of weather, the neutral Power
shall release it with its officers and crew and intern the crew put on board by the captor.

Article 30

,-\ "5"'.?' ^*^**^ ^^ *^":" "*^''< '« I""'''^''t in ^hoie or in part, if it deems it necessary,
access to Its ports or territonal waters by war-ships or prizes or even bv certain ships
or certain classes of ships of a belligerent Power, cither for the entire duration of thewar or for a fixed period of time.

Article 31

1 )^^"u'"*''u n-"*''"
''^ ""' ^'"""'^ *'- I"'^'^'tnt "s subjects from violating a blockade estab-

,

?'^ belligt-rent (or from preventing the exportation from its territorv of contraband
articles) but it must not lend them aid and assistance for that purjiose."

Article 32
None of the provisions contained in the preceding articles shall be interpreted so as

to prohibit the mere passage through neutral waters in time of war by a war-shin or
au.Mliary ship of a belligerent.

^

).
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ANNEX 4>
PROPOSAt, OF THK RUSSIAN DELEGATION

.' i'L

Article t

The conditions of stay of war-ships of belligerent States in neutral ports and wat, i

should be regulated in the first place on the basis of rwpect for the immutable ri^jhi

of sovereignty of neutral States.

Article 2

Any act of lu)StiUty is forbidden war-ships belonging to a belligerent State durin

their stay in neutral [wrts and territorial waters.

Article 3
It is likewise forbidden to said vessels to make use of neutral ports and territoii

waters as bases of operations of war.

Article 4
It belongs to the neutral State to fix the peri«xl of stay to be accorded to war-slii^

of belligerent States in the ports and temtonal waters belonging to that neutral St.ii

Article 5
The stay of war-ships of belligerent States in a neutral port may be prolonged if strc:

of weather, lack of provisions, or damage prevents the said ships from putting to stu

Article 6

When war-ships and merchant ships of the two belligerent parties are simultancoibl

in a neutral port there shall be an interval of twenty-four hours between the departui

of ships of one of the belligerents and the subsequent departure of ships of the lAh

IxUigerent.

The priority of request made by the ships of one of the belligerent States may !

frooly utilized by the other ships of the same beUigerent that happen to be in the san

[Mirt.

Article 7
It is forbidden war-ships of belligerent States during their stay in neutral ports :in

ti rritorial waters to increase, by the aid of resources derived fron the land, their w,

material or to reinforce their crew.

Nevertheless, the vessels ai)ove mentioned may provide themselves with food, pn

visions, >torts, coal and means of repairing necessary to the subsistence of their cr^

or the continuation of their navigation.

No pilot can be funiished to these vessels without the authorization of the mutr;

Government.

ANNEX .V-

ori-.STK^NNAIRE

Questions involved in the Propositions made by the Japanese, Spanish,

Hritish, and Russian Deleg.vtions'

I. Is there a gemr.d principle controlling the whole subject ?

(iri-.it Urit.iin, .\rti. !< 2 ; J.ip.in. preamble ; Hii>^-;i.i. .\rticlc i.

.Uli-K it tl'icunhnis, vol, in, p, yui, annrxe 48.

1. JO}, annexe 49. This ijueitionnatre ia the work of a committee composed of th

e secretary, and the reporter of the second subcommission, as well as rcprescntati\ es

• llml.. p
president, thi

the delegations that made tlic proposals (decision taken by the subcommission, July 16)
' Ante. pp. »'«). H;ci

; and supra. The proposal of the Uritish delegation had a wider scope, since

dealt m a general manner with the rights and duties of neutral States in naval war. Moreover, -on

articles of that proposal could not be included in the queslionHaire, which was confined to tlio i\prr

terms of the programme The text of these articles, wliich may ht made use of in relevant nuttei

follows: . . . [I'or the text of these articles— i, 3, 5, 7. ji- see ante, pp. 870 et seq^
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Great Britain, Article 30.

».r,!/nriJi"w.VL%*''w '''°"'i' ^^liP"
"' '''"" '^' P^"»'ibit,.l from using neutral ports and

rlTl t- . Kr u^'''" "/ obstrvation. Rendezvous. Passage. Base of militarx-
operations, hstablishment of prizf c.urts. Military ..bjtcts of every kind

,Xrtfc,1""'' ' '•""* ""*"'" •''"^'" ^' " " " " "• ' '- *'. J-T-"'. Article . :
Ruv,u,

S.;,!J'if"th,.^n!fr 'f '''/'n"
'" ",^'".'f^',^'.'t^;r^ «hat are the rights and duties of the neutralMate, If the prize is still within its jurisdiction, and if it has left it

''

(reat Uritaiii, Article iS.

l)e LiSd"''*
""^ '^"'^ °' **''-^ "' Mligerent ships of war in neutral ports and waters

Spain, Article j ;
Great Britain, Article, ,,, „

; J,.,,an, Articles z a. h Ku,.ia, Article 4.

VI, If the principle of a limitation is admitted, what exceptions should be made ?
Stress of Weather. Repairs.

Spam, .\rticles j, 4 ; Japan, Article i ,1 ; Russia, Article 5,

yil. What is the position of a InlliKorent war-ship which has taken refuge in a neutral
port to escape pursuit by the . lumy ?

r.reat Brit.un, .\rticlc 15.

yill. What rule should br ..pplicd in case ships of both belligerents are in a neutral
[wt simultaneously ? How >houKl the order of departure be fixed ?

(Ircat Hritain, Article 13 ; J.,|,,in, Article z h : Husbia, Article o.

IX, Is it necessary to distinguish between single ships and groups of ships '

Japan, Article t

o r r

X. Is any special rule required for ships accompanied by prizes ?

Spam, Article i ; Great Britain, Articles ib. ij, 29.

XI, Can belhgerent war-ships effect repairs in a neutral port ?

lircat Britain, Article 19 ; Jap.iii, Article 4.

XII. What amount of provisions and coal may they take on board ?

Spam, .\rtule
5 ; (Irc.it Hntam, .Uticle 17 ; Japan, Article 4 ; Russia, Article 7.

XIII. Should a second su[>ply be ,dlowed in the same neutral country except after
the lapse of some definite inriud of time ?

Spain, .\rticlt 5, paraKr.iph i : Great Britain, .\rticle iS.

XIV, Should special provision be made for war-ships proceeding to the seat of war
or being in proximity to the /one of hostilities ?

C.rcat Britain, Article i(.
; J.ipan, .\rticlc 5,

X\' How should belligeniu war-ships be dealt with for not conforming to the rules
a.s to the duration ,ind conditi(.ii> of their stay in neutral ports and waters ?

(ireat Britain. Articles 14. ii, 22, ly 24, .•<)
; Japan, Article 6.

XVI. What is the duty of nciitr.il St.ites to ensure respect for tiie rules adopted ?
Great Britain. .\rtHle 4 ; Jap.in, Artu le ;

AXNEX 0>

-,^, , , ,,
I- IRST DRAFT OF CONVENTION-

ifti-r the heading]

^\!r'
'^

'".'V^
'" preventing the misunderstandings resulting from the uncertainty and

in lability of laws as well as from tlie application of divergent practices and usages andm order to relieve neutral Powers from heavy and insupportable responsibilities ;

'

' .It/t'i it J.viim. >i!i. vol. iii, p. 716, ,inncxe 55,

u

! I
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Seeing thu ev»n A it is imp<'>-'i«* it pn-scnt to ri-mrrt measur»-s applicable in .1

circtimstatu . - which may in pni' tic incur, it t* lu-vcrthrlfss undmiably advantaytd-
ti) Iramr rules <>i kciu ral appiicauoii tt'iKling to give tht- respective nation.il Icgishitui

the neces-s.iry st.ibiiiiv. espetiallv ilvirin)^ the jH'riixl of hustilities, •<) meet tht case whi

war lias uiifortunatily broken out U'tween some of the signatory Foweis, and furil

that it coulei not enter u.to the contemplation of the Powers that tli< ca^^^ not prosiih

tor in this Convention should, for the want of a written stipulation, 1h' left to the arbiti..i

di terniiiiatii)ii of tl..>se who direct military or naval forces
;

The high contr.utinK Parties express the desire that in the exerc:i--i- of their iei;isl,i!"

independence reciprocally and formally recognized, the Powers will establisli by iMtii,

l.iw tile jiublic rules of neutr.ility that they shall have declared.

They reco),'iiize that the impartial application of this law to all the UUigereiit p^ rti.

Is the very priiu ,p|e of neiitr.ilitv and tli.it from this principle falls the recipro<al inhibii!

Ill changing 01 nuKlifying their legisl.ition on this subject while war 1 xists betwei 1 \\\

I'l more of the 111. except in tht c.ise where experience might demonstrate tin' iiici-,>i!

(1 adopting nie.isures more rigorous in order to safeguard the rights of neutrals.

They d. 1 Lire th.it belligerent- are lioiind to respect the sovereign rights ot ni uii.

^lates and to refrain, within the tirritory or waters of neutrals, from every aci \\lii. i

ii It Were accomiilisheil with the ex]>ress ]iiniiission of the neutral (iovernment. W"iil

1 onslitute .i violation of neutrality.

To this end the high contracting Parties have agreeil to observe the following coinni :

rules, to wit :

Artici.i I

Any act of hostility, inrliidiiig capture and the exercise
mitted by belligerent war-ships in the territorial waters "f

.1 violation of neiitralitv and is strictlv forbidden.

f the right of search, cm
iieutr.il State, cnnstinir.-

'Ill

i i

.Article 2

When a ship has been captund in the territoriiJ waters of a neutral State, thn .si it.,

must take the necessary measures, if the prize is still uithiii its jurisuictioii, to rel, ,;-,

the prize with its otticiTS anil crew, and to intern the prize crew.

If the prize is not in the jurisdiction of the neutr.il St.ite, the latter will i.ldf'—> tii.

IxUigereiit Government, which must liberate the pri/e with its othcers and ciew.

Artici.i: j

A prize court cannot be set up on neutral territorv or on a vessel in neutral w.i rs,

.\rticli; 4

Belligerents ,iri' forbidden to use neutral [wrts and waters as a base ot naval oper it., r.

against their advt r.-aries, and in |>articiilar to erect wireless telegraphv apparatu- or ,nn

other means of communic.ition.
.\rtici.k 5

The supply, in any in. inner, directly or indirectly, by a neutral State to a Ih11i:^i i' lit

I'.iwer, of warships, amnuinitioii or w.ir ni,iteri.d of any kind wliatever is lorbid'Un

.\kikll li

A neutr.il St.ite is not bnuiid to prevent the e.\i)ort of .irnis or mumtiuii- t.> a i"l-

ligereiit destination.

Articii: 7

.A neutral Go\. mieiil is bound ti> employ the nil .in-> .it its di>[io>,il to jUiAirt tl.i.

titting out or arming within its jurisdiction of aiiv vessel which it Ins reason to tnhi ve

i> intended to criiisi', or engage in hostile opi r,itioii>, ag.iiiist a Tower with 'ueli tii.it

Government is .it pe.ice, and also to display the -aine vigil.mc- to [irevi nt tin ii.iitiiic
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Ihrv^d";;!^'^^;;! •:z>rT';"'r'"'
"^ ?"'"' ." ""k^sc .« i.o.t.ie operatic^.

AKricLt .S

,t n^!^^' Sih^,.|^m lv!,!"hi)""'''
''"'^'"""•' ^-""l'ti"ns :mcl

, v.„ lurlml, if >t .Iccn,,

T? ; ^-i
*'

^^ir-^liip. ur pn/,, to ^.ntcr its p„rts „r certain of its i«jrts

A ...utMl Statr may lorl.i.l .„.>• b.lliK.nnt ,hip .vin, I, 1,.^ laiL-d t„ ronf.im to tt,..
or.l..rs an,l n.,ila.,.,ns mad.- I.> „. ,„ win, h lu, v.',lat,a ... u.raluv ,' .,u" it" poril

Ah III m: ()

warships l)floiiK'in)L; to IxlliLjvrtiit-..

Akik 1 1; lo

GovI'mniTm.
'''""'' "' '""'^^''""^ ... .V - ...pi,,. ,h.. pilot, authoru.,1 by ti..^ nout,„l

Ariuii; ti

It. thf absence of special proviM,,ns t,, th, ,ontrarv in the law of a r., Ural >l ,u

!; r"". 1 sf ;'"/":" I'^'r"",'" " ^•"'•'"" "• ""• !'"'- ruadst,a.ls, or tern ,n d w .„ r^

mw7v^ /''''''' '" "" ","""''"" l""M".ity uf the theatre of Uarj : r „„„..than uvnty-l.,ur hours, exeept ,„ the ea. > . overed by the present Convent., i,nu rules on til,, duration of the stay of the ships of belli^.Teiit- in the port, an.; ...r:

of liir'nliHonai;.""
'''''''"•'"'

'" "'"'" ^^'''''' '''' ""•^^' ''^-""^ -'^'V f""" t'"-' I'rote- u.,n

Akik Li; i,:

If a I'ovui uhieh has !,een nilornied ol the outbnak of hostiliti.-s lean , th . i 1
.

'^

u;orent war-ship is in on. of it, ports, or in ns territorial .vattrs (sii.ar.-, ,n tl..

t«ent\-four hours or within the tune prescribed by local r, :,'ulations.

'.RTICLE I ^

A bilhger.-nt war-ship may not prolong; its .tav in a neutral port beyon.l , . rmis-..Me t.me .-xcept on account of damage or stres> ,,f weather. It ni'ist d,.p.., .- -oo-
a- the cause of the delay is at an end. '

' ""

The r.-Kulalions a, to "the quesf,,,. of th,' length of tin.,, which th.-se vessels ni ... ,,„
in ..ri.tral }X;rts or waters do not apply to sin,,, devoted ..x.-luMVelv to .c.entific • .r

.

, lantai .,.
purpost'S.

Akik Lt; 14
The n.utral State mu>t rtx in advance the maximun. nnnib.r of war-hip, , 1, 'mc

t.. a beUiKerent which may W m one of th,. port, of that State ,imi.ltaneoush l.rtl,..
alKenr;. c,f such detirmmalioii th:~ H.nd>,.r shall bo three.

.\RT1CL1£ 15
When war-ship, !„ Lai-inc to b,.tli b,lli,.erents are pres.-nt simultaneou,ly 1:1 , .a. 1

,>..rt or roadstead, a i)rnod ol „ot !-,>s tiian twenty-four hours must claps,' between th.-
Jeparture ot the ship belon.ynvi; to .>ne belligerent and the departure of the shii, i)elone.nu
tu tne other. °

I he order ot departure is determined bv the order of arrival, unless the ship win, t

arrived first is so circumstanced that an ,'xten,ion of its stav is p,-rmissiblc
.A belligerent war-ship may not have a n.'Utral port until twentv-f.jur hours aft-i

tn,? (hparturc of a m.Tchart ship thmc the tlai; of its adversary

f
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R • *

If

If a belligerent war-ship is preparing to enter a neutral port or roadstead where a

war-ship of its adversary is present, the local authorities should so far as jwssible notify it

:f the presence of the hostile ship.

Article 16

In neutral ports and roadsteads belligerent war-ships may only carry out such repairs

as are absolutely necessary to render them seaworthy, and may not add in any manivr

whatsoever to their fighting force. The local authorities of the neutral Powir shall deti.lo

wtiat repairs are necessary and these must be carried out with the least possible delay.

Article 17

Belligerent war-ships may not make use of neutral ports for replenishing or increasing

their supplies of war material or their armament or for completing their crews.

Article 18

Belligerent war-ships mav only revictual in neutral ports or roadsteads to bring u\>

tiieir supplies to the peace standard ; re\-ictualling gives no right to an extension of tlir

lawful length of stay.

The vessels likewise may only ship fuel to bring up their load to the peace standard.

They shall not receive it within twenty-four hours of their arrival. In this case, ilu

lawful length of their stay is extended by twenty-four hours.

Article 19

Belligerent war-ships which have shipr 1 fuel in a neutral port may not within tin

succeeding three months replenish their s. .y in the same neutral territory.

Article 20

A prize may only be brought into a neutral port on ..ccount of unseaworthiness ir

stress of weather.

It must leave as soon as the circumstances which justify its entry are at an end. U

it does not, the neutral Power must order it to leave at once ; should it fail to obey, tin

neutral Power must release it with its officers and crew and intern the prize crew.

Article 21

A neutral Power must, similariy, release a prize brought into one of its ports under

circumstances other than those referred to in Article 20.

Article 22

Entrance into neutral ports is permitted to prizes whether under convoy or not, wlien

tliey are brought there to be sequestrated pending the decision of a prize court.

If the prize is convoyed by a war-ship, the prize crew may go on board tlie con\o\ing

ship.

If the prize is not under convoy, the prize crew are left at hberty.

Article 23

If, notwithstanding the notification of the neutral Power, a belligerent ship <if war

does not leave a port within the time fixed by -Articles 11 and 18, the neutral Power tukis

the necessary' measures so that the ship cannot take the sea ann the commanding officer

of the ship must facilitate the execution of such measures.

.\RTirLE 24

A neutral Ciovernment is bound to exercise all necessary diligence in its own jx)ris

.md waters and wita regard to every person within its jurisdiction to prevent any violation

<if the preceding provisions.
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Article 25
The exercise by a neutral State of the rights laid down in this aereement within thp

'rS tfriendr;?'
"" ""'" "° circumstances be considered by one^orTth" r belhgerlm

ANNEX 7>

SliCOND DRAFT CONVENTION PREPAIUCU UY THE COMMITTEE OF EXAMINATION
With a View to harmonizing the divirgont vi ws which are still held on the relations

circ^z^^w^ ii|r;^^-^t^^p[rr^j^^^
to frame, as far as possible, rules of general application to meet the case w^fere war h^nnf.irtunately broken out between some of the signatory Powers •

priSes if tLTaw oTnTtion:;""''
'' '' ^''^'""™' ''^ '''''' ^^''^ consideration the general

Seemg that it is desirable that the Powers should issue detailed enactments to regulatethe results of the attitude of neutrality when adopted by them •

'*^"'"^"^s ^^ regulate

.0 tSTefeV'afl^liigi^e'n?:f
"' ''"""=^' ^" ^'™"^''^ ^^'^ ^° ^PP'^ '^^ ^'^ '-P-tially

Seeing that in this category of ideas, the rules should not, in principle be alteredm the course of the war, except in a case where experience has shown tl^^i'eces^y forrrescnbmg stncter measures for the protection of neutral rights
"ecessity lor

To this end the high contracting Parties have agreed to observe the foUowine commonniK which cannot however modify pro^-isions laid down in existing genera! treses

Article i

in n^f.l'i^f?"'^'""'"
*'°""'^ ^°

I'^^'P'^' ^^^ sovereign rights of neutral States and to abstain
in neutra temtory or neutral waters, from any act which would, if knowingly permittedby any State, constitute a violation of neutrality. ^ • J'*''™'"'^^

Article 2
Ariy act of hostility, including capture and the exercise of the right of search com-mitted by belhgerent war-ships in the territorial waters of a neutral Sta e con dtut^s

a violation of neutrahty and is strictly forbidden.
--oiibmutes

Article 3
When a ship has been captured in the territorial waters of a neutral State this Statemust take the necessary measures, if the prize is still within its jurisdiction, to 'release the

prize with Its officers and crew, ,md to intern the prize crew
If the prize is not in the jurisdiction of the neutral State, the latter addresses the

belligerent Government, which must liberate the prize v,-ith its officers and crew.
"

Article 4

neuf
'1"^'^

*^°"'^* cannot be set wp b.\- a Ix-Uigerent on neutral territory or on a vessel in

Article 5
Belligerents are forbidden to use neutral ports and waters as a base of naval operations

against their adversaries, and in particular to erect wireless telegraphy stations or anyoinvT apparatus for the purpose of communicating with the belligerent forces on land
or sea.

"""

' .Ictes cl doiumcnls, vol, iii, p. 723, annexe (jj.

1.'

.

'
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Article 6

The supply, in any manner, directly or indirectly, by a neutral State to a belliRtrcut

Power, of war-ships, ammunition, or war material of any kind whatever, is forbidden.

Article 7

A neutral State is not bound to prevent the export or transit, for the use of eitiui

belligerent, of arms, ammunition, or, in general, of anything which could be of use to ai

army or fleet.

Article 8

A neutral Government is bound to employ the means at its disposal to prevent tin

fitting out or arming within its jurisdiction of any vessel which it has reason to believi' h

intended to cruise, or engage in hostile operations, against a Power with which tli:ii

(^.overnment is at peace, and also to display the same vigilance to prevent the departun

from Its jurisdiction of anv vessel intended to cruise, or engage in hostile operations, thi;

vessel having been adapted entirely or partly within the said jurisdiction for use in war.

Article 9

A neutral State must apply impartially to the two beUigerents the conditions, r-^stnc

tions, or prohibitions made by i> in regard to the admission into its ports, roadsteads, n

territorial waters, of belligerent war-ships or of their prizes.

Nevertheless, a neutral State may forbid a beUigerent vessel which has failed to confori:

to the orders and regulations made by it, or which has violated neutrality, to enter it:

ports.
Article 10

The neutrality of a State is not affected by the mere passage through its territoria

waters of war-ships or prizes belonging to belligerents.

Article ii^

A neutral State may allow beUigerent war-ships to employ its hcensed pilots.

Article 12

In the absence of special provisions to the contrary in the law of a neutral Stat.'

belligerent ships are not permitted to remain in the ports, roadsteads, or territorial w ittf:

of the said State (situated in the immediate proximity of the theatre of war) for m,:<

than twenty-four hours, except in the cases covered by the present Convention.

Article 13

If a Power wiiich has been informed of the outbreak of hostilities learns that a belligcrr!!

war-ship is in one of its ports, or in its territorial waters (situated in inunediate proximui

to the tlieatre of war), it must notify the said ship to depart within twenty-four liour^ u

within the time proscribed by local regulations.

Article 14

A belligerent war-ship may not prolong its stay in a neutral port beyond the permissibii

time except on account of damage or stress of weather. It must depart as soon as the causi

of the delay is at an end.

Tlie regulations as to the question of the length of time which these vessels may rein.ui

in neutral ports, or waters, do not apply to war-ships devoted exclusively in >c i.iitili'

religious, >>t charitable purposes.

Article 15

The neutral Stai<- inu^t hx in advance the ma.vimum number of war-ships btlon.L;iii,L; t.

a belligerent which may i)e in onr uf ilie ports of that State simultaneously. In the il):-ciic

of sucli determination this number shall be three.

i'U

if

i^
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Article i6

Articlk 17
Li neutral iv,rts and roa.lstra.ls b, llij^.-nnt war-sJiips may only carry out sucL rrnair*as are absolutely nec-ssary to ren.ler them seaw()rthv- aiicl m iv not ,,1,1 i.!

^
whatsoever to thetr fi«htu,K force The local auth^SlV^ thTn'euTr d Pow rTau'Swhat repairs are necessary, and these must bo carried out with the least J^ssible delay

Article iX
BeUiKerent war-shii.s may not make use „f neutral ports, or roadsteads for reolonishinif

.r mcrcastng the.r supplies of war nK.t.rial or their armament, or for compleulirS

Articlk kj
BelliKerent war-ships may uiilv revictual in neutral ports or roadsteads to briuL- u..

U^IJ^nlA^y""'''
""""^'^"

'

^^^"^-"""« «*--" "«»-' '" "» eXte^;..:n'oM;!;

Similarly these vessels mav unlv shin Tl,..c.. i-.,- .1. i;i. ...
..t,ici.n ftje. to enable then, to reach S fuel'lrW^tlJ^t itntJZ '^^^
n.arest port m their own cuntry. standard.

^

.„lL"^J'?'f""'i
'"*"'

.""; '"' "' ""' "^"*''^' ^'''''^' ">''V ='r^' "ot supplieo with coal

Article 20
Belligerc-nt war-shii« which luv shipped fuel in a port belonging to a neutral State

M:te';::L^h;"/":^;;:^d!::;!:n;; •

"'""'^ ^"p'^"'^" ''-'^ ^^pp'^-
^
^-^ ••' «'- --

Article 21

-tresis weXr""'^ ^
'"""^'''' '"'" ^' "'"''''' '""' "" •"™""* "^ unseaworthiness

It must leave as s,^)n as the circumstances wliich justify its entry are at an end
t

.

oes not. the neutral Power must order it to leave at once ; should it fail tr obey'n,utr.d Power must employ the means at its disposal to release it with its otficers'Ttw and to intern the prize cr. w.
oinc( rs

Article 22
A neutral Power must, similarly, release a prize brought into one

' iraimstances other than those n ferred to in Article 21

, or

If

the

|)f its ports under

Article 2j
rii,- neutral Power may allow prizes to enter its ports and roadsteads, whether undt

"l"n/? coun
'" ""'''' ""''^' '" ^' ^'-''lu^'s'nu.d .x^nding the dec'si^. of

^^_^1>

the prize is convoyed by a war-ship. the prize crew may «,. ..n boar.l the convoying

1' tlie prize is not under convoy, the prize crew are left at liberty
'""«

3 l

'iri'

• I
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Article 24

If notwitlistanding the nodfication of the neutral Power, a belligerent ship of uar

doesLt^avei port within the time fixed, the neutral Power is entitled to take sucl,

me'Lures a. It cUsders necessary to render the ship incapable of taking the sea durmg

[he war and the commanding oMcer of the ship must facilitate the execution ot .ucl.

""^ When a beUigerent ship is detained by a neutral Power, the officers and crew a

>

likeSdetai^iff unless th^' Government of the other beUigerent party consents to ,lu ,r

'"'^Thfofficers and crew of a beUigeronl ship detained by a neutral Power may h. 1. it

in the ThipTr kept either on another vessel or on land, and they may be su>),.t,J

lo tt me^uresof^ restriction which it may appear necessary to impose upon th. ,n

Article 25

A neutral Government is bound to exercise all necessary diligence in its own

and watc.^, and with regard to every person within its jurisdiction to prevent any

tion of the preceding provisions.

Article 26

If it deems it necessary in order better to safeguard its neutrality a neutr.il

is free to maintain or establish stricter provisions than those which are laid down

present Convention.
Article 27

•n,e exercise by a neutral State of the rights laid down in this agreement vdt

limits there indicated can under no circumstances be considered by one or other btU

as an unfriendly act.

purb

vmU-

1)V tli.J

Mil the

ANNEX S'
UALl.VN MlClKANlILi; MAKINK t'ODi: OV IH'

CHAi'iKR Nil.—"'< ""' Neulraiity of the State m regard to Belligerent Po^.ers

2A.. In case ot war between Powers with regard to which the State i> neutn.l. .1. u

priv^ters or war-.h.ps with prizes will not be received in the harl.n.rs, road>tc,..U u,

coasts of the realm, «cept in ca,e o being driven •« by dista^.
Thev will leave as soon as the danger has ceased. No r,hip ot war '^r P"y '

>^'

. be l-gerc^ n av remain more than twenty-four hours m a harbour or roads
.^u^,J;^

he cS of the realm or adjoining it even when alone,
^^<::^l^^:^[i^'^^Z

in by stress of weather, damage, or the want of supphes necessary for the ,af. pn.>.. utio.

*"' t no'cl'e'will the sale, exchange, whether in money or kind, or ,ift of things c..,..uaa

'•^srsSj^rw^rTirie^s^p^J:.:^^^
remedn in the p<,rts, roadsteads, and off tiie shores of the State, provided that th, s ar

""'^Xln - -«^-fUS:^::^ vessel make use of an Italian port for warli.-
,

.1

^"tJl^^h^u^l^ere of -^^pairs undertake works of such a nature a, .,- ..re,.

""iLr'^ iT^^r^nd privateers of a beUigerent wiU not l^ supplied exce,.. ^
provfslonsTd stores, and means for repairs actually necessary for the supix,rt .t tho

crews and the safety of their voyage.

' Aclfi el doiumrnti. vol. iii, p. fn'i, i>«Hf.rf B.
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Ships of war and privateers of a belligerent which wish to take on coal cannot receivesupphes of It until twenty-four hours after their arrival
250. When ships of war privateers, or merchant vessels of two belligerents are founda the samo time in a harbour, or roadstead, or off the shore of theS an hucrvd

of at least twenty-four hours must be required between the departure of an^ ship of onlbeUigerent and that of any ship of the other. This interval m
a

™incSd accordingto circumstances, by the maritime authority of the place
'ncrtasta, according

251. A capture or any hostile operation between ships of bdlicerent States in the

rSation^of't^rri^y."^''^^^
^^""""' '" '^'^"'^^ •^^"'"^"' ^ "- '^^^^^^^^^^

(i I

ANNEX !)»

THE RULES Ol- NEUTRALirY IN IHiC TKEATV OK WASH [NC.TON Ol MAV H. 1871.

.Article 6
In deciding the matters submitted to the arbitrators, they shall be governed bv theoilowing three rules, which are agreed upon by the high contracting^part'es as^rules

to be taken as applicable to the oa-se, and by such principles of internation^ ^w no

ircasl
*' *^' arl,itrators shall determine to have been applicablTo

. , ^ Rules
.\ neutral Government is hound—
First to use due diligence to pnvnit the fitting out, arming, or equipping within

Its jurisdiction, of any vessel which it has rea.sonable ground to believe s intended oru.so or o carry on war against a Power with which it is at peace ; and also to use lii^edihgence to prevent the departure from its jurisdiction of anV vessVl i- -ended to r-uit
or carry on war as above, such ve>,el having been six^cialh- adapted, in whole or in partwithin .such jurisdiction, to warlik,- um-.

t
.

<.<- oi m pari,

-jecondly, not to permit or ^uller either belligerent to make use of it> ports or waters
.1. the base of nava^ operations ..g.iinst the other, or ior tiie purpose of the renewal oraiKnuntation of military supph, . ,„ arms, or the recruitment of men

Ihirdlv, to e.xereise due dili-, ticc i„ its own ports and waters, and. as to all personswithin Its jurisdiction, to prev.ni ..ny ^iolation of the foregoing oblig.it ions an'l^ciuHe"'

.WNEX 10 i

AMKNDMENT Ul THE DANISH 1 iHI.HO.VHON lo I Hi; I'KOPOSAl.
DELEllAllON '

Ol THE UUITISH

First Article
Add to the article

: ' but if it mobilizes its military forces before receiving this notice
in order to prepare in good time for the defence of its neutrality, this fact <hall not be
considered as an unfriendly a. t tow.irds either of the parties in conflict.'

.Article 32
Replace the words, ' so as to prohibit the mere passage through neutral waters in

time of war by a war-ship or auxiliaiN >hip of a belligerent.' with the words, ' so as to
proliil.it intime of war the mere pa.-,s.is'e through neutral waters joining two open seas

war-ship or auxiliary ship of a belligerent '.

United SlaUs SlaltUes at Large, vol. i;. p. Su
Acles el documents, vol. iii, p, 699, ,in>ie\e 4;

•iLl
Ante. p. 8,-0.

' (
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iJ «^1U

ANNEX 1
1

'

AMENHMENT OF THK GEKMAN DELEGATION TO THE SECOND DRAFT CONVENTInN

Statement of Reasons

The Gorman .leloRation proposes to insert the words ' situated in the imnu'liai..

proximity .7the theatre of war ' after the word ' State m Article 12 and after rrn-K water.
•

n Article 13. The reasons that have led it to make th.s prop.,salareasf..llou-_

TheJ are two sdu.ols or rather two practices n^lative to the length of stay tha iuu,u

state" mav accord belligerent ships in their po'ts and waters One restr.c s e m,,v

t. twentv-four hours evervwhere except in special cases, the other does not re^tru l h.

y, a and^m^ts itself to prohibiting vessels from everything that might be c-ns':
-; ;

-

an act violative of neutrality. It is not necessary to the argument to cite the ,ovn>tn,.

Hnt apnlv these ditf.rent theoru'S. it is sufficient t.. state that these wo school, ,A,-t

\ V the former, a very strict one, imposes a heavy responsibility upcm neutr.iK,

becir.'it bl k" them to "guard all their ,K.rts and roadsfads in an effective ma,,,, r

so io cause their sovereignty to be respected and to avoid every complaint on 1,.

n- r of beingerents. The latter school, a very liberal one. does not place the n,mr,,l

unde ti?' necUity of watching all his anchorages unless to prevent the bellig.r,,,!^

from making "- of them as basts of op..rations. By reason of these two opp<,sed ,.nn-

c Pies the Cerman <lelegation has tried to tind an intermediate solution that can b<. a u vt.

.

by 1 n erected To this end it has presented a pro,K,sal which, however, has no ,.bU.nnl

.nSor tv in the committee of examin ition, and which it has the honour '<> '"V. "
;;;

.u m ler that it may be submitted t.. the full Com,ni>sion in the hope that it nu^

receive its high approval. The principle of this proposal is in brief as follows

We pro,".se to apply a different system in the regions that we would like to call tla

the, r of war ' thin in the rest of the world. In proximity with the tln-atre of «ar

J. ntemiional regulation would fix the length of st^^iy o bo'.Kerent ships in nn^^^

ports and roadsteads. In regions not having this character the neutral Stat. \v .uU

Sf regula . the sojourn of vessels according f. its own decision and in virtu, nt

iovere g^ To av., d all mistake I hasten to add that the expression -theatre of ,.r

L lerelplovocl i" a special sens,-, an.l that anv other expression^ as fi^'^ <'

f \"
th hostihies, field of action ..f the belligerents, etc

,
would suffice, proyid.;d h,

.

-

Smlnant idea W acc.pted that that sea area w..uUl
^^^^^-^^^J^^'^J';^:.:

war u,x)n which an operati..n of war is taking place or ha> just takm P'^^ • ^ '1

which such an operati.m can take place in consequence of the presence or the ..p, r. n

f the "m; forces of both belligerents. Thus, the presence or the approach ot hvl.

adv^ar!^ wh;. are relativ.-ly n..^ each other is necessary in orjr jhat we mav ,,.,

of the theatre ..f war. The case where a single cruiser wouhl 'xercise the right ot <
,. >

u

„r .?f s.arch or the case where a naval force of only one of the b^'lhgerents nuu!.. !>

proceeding d.)es n.it enter into our plan.
, „ . . .-..., ,,„ th,^

^ navy must b.. very powerful in order to control all its coasts
;

it is ..rt.un th

most States are not in a position to .lo this. There are some countries whose ..,. M^

of great extent and sown with islands an.l islets; there are other
^""-J

"-
';

'^^

vast c.lonial possessi.ms with numerous roadsteads and anchorages. I is pr.i.ti a!

^r^pos™ estScially for I'..wers whose navies are small, to watch over all tli.se v^^>r

wT". 1 .VvXv perhaps . xist n., ..stahlishm.nt ..r n.. .Iwelling. Now, without .. o r •

.. nt ..I w thout any surv.illanc.. what,.ver, an international r..gulation would r.st a .

; t r i^ is ea.s,lv seen that this state of things coul.l n..t help but cause com,.lu at ,

On the ..ther hand, everv Stat.> is in a i^sition to keep a watch over some regi.ms ^ n

p<,r .>f t a.asts in an efficacious manner. It can lik..wis.- control its -ab^rs lu.r 1

.

mr of the sea that is used as a field ..f battle for naval forces and squadr, ns, an an

ihat is llways rlt.vely small. Here it is that will be decided the fate of tle.ts. an

especial vigilance will be exercised.

' Aclti el dofumfHts, vol. iii, p. 7^8, annexe 04.
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It is objoctod that it is impossible to define exactly th.. limi. ,.f n, .k . i

and that this definition cannot be left to the neut?a And T f / V ^^k'' i '^''\

that two neutrals may have different opmiot ast whaf^/^ta^^^e of'wL istd'Th::^complications wUl result, and complaints and even serious dm^er^ HT.fi, 1 !seem to \k- very difficult to decide where the theatre of war i. if ,.r ,.v.^n
'^°*^^"^'

the war between the Unite.! States and Spain n 1808 it ^t clear hat h f^? r f

'''''"

were m the regions of the Philippines an<[ the West^niie: . nd n at ii X Medi^ranean nor in the eastern part of th.' Atlantic Ocean
Medit.T-

So there IS n.. reason to fear that <iifficulti..s would arise in practice In our .lavwith Its multiplied means of communication, neutrals will alwavs k w the places w.e?^naval forces are stat,on...l. Fh. y will he in a position to det.rmine X ther hese nava^

ih,.i two n™(ral, whnsc i,.rrii..n,- m- n,„r ,-,di „iE iVlH.;,- ,f? i « .
""'

rSeT','o'„1;,;^,cr, ',;':„;,i;i';rr'
"'"»-" '-"" -""^ .-"Piai!;;"™"! ^s,

r..B.oiis where a me.;t.ng between IvlliKer.-nts is not t., be f.ared or where tU forcesa ,xngle one o the adv.-rsaries are pr,..ent, national or local l.>Rislationu^ll suffice I theneutral sees that a cruiser is statu.ne.l in the neifihbourhoo.l of its coas s ami is desiroulof making use of its ports a, a hasv of operations, it will always p.".^ess the «S h"vand the right to forbid it access to its anchorages. Xothing in the nroDosit^ n t..n P
to permit a b,.lligerent vessel to misuse the ports ,,f a neutnl S Lt Th?nK ?
at IS that outside of the theatre ,.f u .r the nl^^/ra/nself"^ s utl it mVS. t"""By accepting the proposal, n.-uti . wouhl b<. .lisembarrassed of a r.-sponsSv thitw..ud weigh upon t lu-m if tlu.y ,..., i„e.l the strict rule of t«en y our .mr" For tJ^vwould not be oblige.1 t., guanl tluir entire li„„rai. which would f,,r man ,"

tl.eni be d^o.mrK>ssible. When the l,Hal.t\ of the naval action is in the Indian Ocean i^ is n"t neces

last tnt theatre .>! war should W in th.' Mediterran.an. the coasts of the two \ni.>ri,-."would not need strict control. Mnr. ..v.r, neutral States are ev lentk fr, .. , 1 u t

To sum up, the proposal i(inM>t> in this

It is stated in the following ani.nilineiit.

.Article i^
Belligerent ships are not ixTmitte,! t,, remain in the ports, roadsteads, or territorial« .ters of the said State situated in th,> immediate proximity of the thea re o war forrnnre than twenty-four hours, ..xcept in the cases covered bv the present Convention

fl

!);

I
!

i

II

iU

V I
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ARTlCLii 13

If a Power which has betn informed of the outbreak of hostihties learns that a

bellSercnt wlr-ship is in one of its ports or in its territorial waters situated in th,SK proximity of the theatre oPwar. it must notify the said ship that it ,> t„

depart within twenty-four hours.

Article 13 Ms

In the absence of special provisions to the contrary in the law of the neutral btate

the stav of Swent war-s£ps in the ports and roadsteads outside of the theatre .1

w^?s not iS^ NeverthelWs, the biuigerent is bound to conform to the ord.nary

TondiUoiS of ne^rality and to the requirements that the neutral State deems necessary.

Moreover, it is bound to depart if the neutral State so orders.

ANNEX 12

»

AMENDMENTS OF THE PORTUGUESE DELEGATION TO THE PHOPOSALS OF 1111.
AMENDMEm!,^Oh^^

SPANISH, BRITISH, AND RUSSIAN DELEGATIONS*

In Article 30 of the British proposal replace the words 'of a beUigerent Power' with

'"^Aid X':"nd ofli^cil a of the Japanese proposal the foUowing words
:

' VVi.h

the %dew to prevent, so far as possible, a meeting or combat between hese ve.Ml>.

In Article^S Jf the British dmft. after the words ' of a belligerent ', add in the cur.

°^
The^'deCion ihinks that Artirle 4 of the Japanese proposal is responsive to the

questions put in Nos. II (last part), VI. XI. and XII of the Questtonnatre. It will W

suffick-nt to add to the words ' war forces ' these : 'nor take on officers or men and

reSace the words ' other than ' (third line) with the foUowing words :
of dania.e.

resultinu from a combat with the enemy or any others except .

Replace Article 4 of the British proposal and 7 of the Japanese proposal with tla

following article substantially

:

In Kcneral the neutral State should prevent by all the means in its power flic

belligerents from committing in its territorial waters acts which may constitute war

assistance for the combating forces.

ANNEX 13*

ARTICLES PRESENTED TO THE COMMITTEE OF EXAMINATION

{Duration of Stay in case of Voluntary Sojourn)

Article (ii)

In the absence of special provisions to the contrary in the law of a neutral State,

beUieerent ships are not permitted to remain in the ports, roadsteads, or temtonaJ waters

of the said State for a period of more than twenty-four hours except in the cases covered

in the articles of the present Convention.

(Notice to Leave)

Article (12)

If it is within the knowledge of a neutral Power that at the moment of the outbr-ak

of hostilities a belligerent war-ship is in one of its ports or in its temtonal waters, ttii-

Power must notify th» said ship to depart within twenty-four hours, or within the tmi.

proscribed by local re.milations.

IcUs t documents, vol. lii. p. 713, auncxe 50. '-!»'«. I'P- »''^.' **7";
*'"-'

. This chanRe was made in the third meeting. July .7...f the second sulxomm.ss.on of tlu- Ihircl

Commission on motion of Sir Ernest Satow. Actes et dncumtnh. vol 111, p. ;8;.

« !\l!l! , i'. 714. riHM-tf :j
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(Interval between Departures)

Article (15)

When war-ships or merchant-ships belonging to both belligrrents are present together
in a neutral port or roadstead, an interval of at least twenty-four hours must elapsebetween the departure of any one of the ships belonging to one of the beUigerents and
the departure of one of the ships belonging to the other belligerent

This interval may be increased according to circumst-nces by the maritime authority

vessels
" * ^** *° prevent, so far as possible, a meeting or combat between these

It is for the neutral State to deci<le which of the hostile vessels shall leave first takine
into account pnonty of request and the date of arrival.

'

{Xotice to be given to the Belligerent Ship before its Entrance info the Port)

Article (15)

If a beUigerent ship wishes to enter a neutral jwrt or roadstead where a Wiir-ship
of the other belhgerent State is already present, the local authorities shouk' warn it of the
presence of the hostile ship.

(Extension of the Legal Stay)

.Article (13)

No belligerent war-ship may prolong its legal stay in the ports and roadstead^^ or
in the temtonal waters of a neutral State except in case of enforced sojourn on account
of bad weather, damage, or lack of provisions necessary for its security at sea

The said ship must quit the port, madstead.or watersas soon as the cause of its arriv-il
or Its stay shall have ceased.

[Repair of Damage)

.\rticle (10)

In neutral ports, roadsteads, .uul territorial waters belligerent ships may only rarry
out such repairs as are absolutolv necessary to render them seaworthy

'''
They may not, under pretext of repairs, perform work calculated to add in any manner

whatever to their fighting force.

I

11

I J

'.'

i,
'
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DECLARATION (XIV) PROHIBITING THI DISCHARGE Ol

PROJECTILES AND EXPLOSIVES EROM BALLOONS'

The undersigned, plenipotentiaries of the Powers invued to the Second Internationa

Peace Conference at The Hague, duly authorized to that eHect by their Government!

inspired by the sentiments which found expression in the Declaration of St. Petersbur

of November 29 (December 11), 1868, and being desirous of renewing the Declaratio

of The Hague of July 29, 1899. which has now expired.

Declare :

The contracting Powers agree, for a period extending to the close of the Thu

Peace Conference, to forbid the throwing of projectiles and explosives from balloons (

by other new methods of a similar nature.

The present Declaration is only binding on the contracting Powers in case

war between two or more of them.

It shall cease to be binding from the time when, in a war between the contractu

Powers, one of the belligerents is joined by a non-contracting Power.

The present Declaration shall be ratified as soon as possible.

The ratifications shall be deposited at The Hague.

A proces-verhal shall be drawn up recording the receipt of the ratifications,

which a duly certified copy shall be sent, through the diplomatic channel, to all tl

contracting Powers.

Non-signatory Powers may adhere to the present Declaration. To do so, th

must make known their adhesion to the contracting Powers by means of a writti

notification, addressed to the Netherland Government, and communicated by it

all the other contracting Powers.

In the event of one of the high contracting parties denouncing the present Declar

tion, such denunciation shall not take effect until a year after the notification ma

in writing to the Netherland Government, and forthwith communicated by it to

the other contracting Powers.

This denunciation shall only have effect in regard to the notifying Power.

In faith of which the plenipotentiaries have appended their signatures ^o t

present Declaration.

Done at The Hague, October 18, 1907, in a single original, which shall rem.

deposited in the archives of the Netherland Government, and copies of which, di

certified, shall be sent through the diplomatic channel to the contracting Powers.

[Here follow signatures.]

' Aaes el documfnh, vol. i. p. (>»?. For the corrcsimn.linn IK-tLiration (IV. i) of itKic,. sii- ani y
'
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Report to the Conference from the Second Commiuion '

(kiwiRTER. Baron Oiksi. von Gieslingen)

II

nECr.ARATIONS 01 iww. KENEWAI. OF THE DEC LAKATION ON THE PRO-
HIHITION ACAINST LAl'M HIN<. PROJECTILES AND EXPIOSIVFS FROM
BALLOONS

This (i.Th.r,.ti..n. wliuli vv..> ni.,.1, only fur ;i ihtj-kI of fiv,- vi-.ir>. having .xpir..! tlu
.Ul.-nation of BilKiuMi. which un.l.rtook to niovr its nudoption, >taf.l it in tho same
tcrno as in lN()«) '

:

Uu- contracting Powers ,Kr.v, f,.r a term of hvc years, to forbi.l tli. throwiiiL-
of projcctih's and (•xph)siv.-. ir.,111 l)all.M.ns or bv other n. w metluHls of similar natui.

I he pr.sent Declaration is oiilv hiniling on the contracting Powers mi < ase of w.ir
tH'tween two or more of tiieni

It shall ( ease to b.' bin.hni,' from the time when, in a war between the contracting
fow.Ts, one of the belligerents i. joined by a non-contracting Power

Non-signatory I'ow.rs may adhere to the present Declaration. For this puriH.s.
they must make their adii.sion known to tlu- contracting Powers by means of >

written notification addressed to tlu Netherland C.ovemment, and by it c-«mmunicated
to all the other contracting Powc rs.

In the event ol .»ne of the high contracting Parties denouncing the present 1)-clara-

.',"llV,v
:''"""'^."",'"

r'''' '
'!"' t-''^'' I'tf^^tt until a year after tfie notificaticn made

n wrung to the Netherland (.overnment, and by it forthwith communicated to all
the<)tner contracting PoW( rs.

This denunciation shall have effect only in regard to the notifying Power.

Besides, the subcominission had before it two subsidiary amendments proi)o-.ed bv
tlie delegations of Russia .ind Italy m ta.e that the mam proposition should not be
adopted.

The Russian amendment was to replace the general and temjx.rarv prohibition for-
mulated in the above text b> ,1 iHrinanent restriction, prohibiting the'throwing of pro-
le, tiles or explosives from ballnon. against un.lefended towns, villages, houses, or buildings,
lliat ,r(.hibiti(.n, as it relates to 1. leans of injuring the enemy, would propi-rly be inserted
where these matters are dealt with in the tirst chapter of the second section of th,.
Kcgulati, ^ of i8().,. and it «,,iild suffice to complete Article 25 J by wording it i-
tallows

:

. p. -

It is forbidden to attack or Inmbard, by artillery or b\ throwing projectiles orexplosives from ball.«>iis or b\ the aid of other new- metliiKis of a similar nature
towns, villages, dwellings or Iwildings that are not defended and do not contain'
estalilishments or depots th.it cm be utilized by the enemy for purposes of the war.

I he amendment projiosed by the Italian delegation was t«. the same effect as the
Kussian, ..nd its provi-ions wiv intended to be permanent, whereas the main pro-
l''-ition carried a time limit of hve years. It further required that a balloon, if employed

H

1 f

Ifs el diiiumenls, vol. i, p. U14.
.l(/f's ft tioiument-,, vol. iii, p. j;j

For I'dft I of tlii.s rei)ort, see ant,-, p.

Ante, p. I )j
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in ..peration* of w.ir. must U- dirigiblr and manned hy a military crew. If w.x tlm*

worded :

X

It is (orbi.lilen to throw projcctiU-s and explosives from balloons that arr rv t

dirigible and manned by a military crew.

2

Bombardment bv military balloons is subject to the same restrictions accept.d t. r

land and sea warfare, in so far as this is compatible with the niw method of ti«litiiu

The discussion hrst ccntrid on the text proposed by the delegation of ' iRiuni I '..

delegations of Austria Hungary. China, Great Britam, Greece, Por< '
l>irk. v

declared themselves in favour of it, while the Trench delegation fel* • ->
witM' ' 1

its support.

This delegation said that in its opinion the Inmianitarian p '
i< •'\'> ' '

the Belgian delegation were already tontaim-d in Articlr> 2^ ' '" ' f
'

(.f i8i(i| on the laws and ( ustorns of war on land, whi' h for >• ' .> >
'•

f.>wn-, villages, dwellings or l)iiildinf;s that arc not defended v. -.^lii "
and bombardments all necessary steps must be taken to .1-

'

localities and edifices that it is particularly desir.'d to protec til

tial idea that it is necessary above all to assure their protn i'
; >' '

question as to tln' mode of di>( barging projectiles enter into the ., .
>

delegation thought it could not support a ren.wal of the Dedaratioi i

The Belgian proposal was carried by 20 votes, 2 of these bin,

unanimity, to b ; 10 countries not being represented.

On the request of the delegation of Italy, its Mil>.idiary ;uTiendnient
.
which wiH

jKjrted bv the Russian delegation, was also put to vote under reserve of the vote alre.ulx

taken. On account of the distinct character of its two articles, the German delegatus

asked that they be separated, observing, as regards the hrst, that it was jtossibl.' tn

throw projectiles from non-dirigible balloons, and further, that there was no conneM .11

between the power to direct balloons and that of throwing projectiles from them.

The first article of the Italian amendment was carried by 21 votes to S with

t) abstentions.

After this vote, a remark was made with a view to establish that it» was not to h.

taken as filling a gap in the old Article 25. as the prohibitions already contain.<l in

that article apply generally to throwing projectiles in any manner whatever ag.iin-f

undefended towns, villages, etc.

After an exchange of views on this subject, it was recognized that the second proM-n n

related to Article 25 and that it should be inserted there, while the main declaratw n

-hould be preserved in the form in which it was voted.

Article 2 of the Italian amendment was then put to vote and carried by 31 vi 1

-

to I. with 3 not voting.

The Russian and Italian proposals had the same d.sign, and were calculated to sup-

plement Article 25 of the 1899 Regulations with a provision securing to undefended toun-.

villages, dwellings or buildings absolute immunity from all attack or bombardni.m,

. ven by the aid of balloons or other new methods of a similar nature".

' Thf scionil .irtii le of the Italian proposal.

.11).

m
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Ueaiiing to reach cornpkte agmnuiit on the question, the <ltlej;ation of RuK-ia,
sccondwl by the Itahan ildegation, siibmiftpd the following mw tixt to the Cx>mmission
when the matter ( anu- uj) Ijefore it :

It is forbidden to attack or bombard, with artillery, or by 1 hi owing projectiles
and explosives from balloons, or by otlur lew methods ot a sinnlar nature, towns,
wUages. dwellings or buildinKh whuli arr not def.nded, and not to obsirve, when
throwiiiR the above mentioned proje. tiles or explosive's, the am|>ti .1 restri( tions for
bombardments in land and se.i warf.ire, so far as those t.strictions are Cfnpatible
with this new methcKl of fightinK.

The delegation of Frame then iliMrv.d that the prohibition contemplated by the
new Russian text, whili entirely coiifor-ning to its opinio .is pnvinuslv expressed is

already contain.d in the text now in force 111 Article ,23. and that consetpiently it is sutTicieiit,

it deemed necess.iry to avoid miMiiuii r-t.iii<ling by rendering its terms pp use, to insert
the words ' by any means what. v. r

' att.r '

t.. attack or bombard .

The delegations of Russia .iml It.ilv having accepte.l this proposal an.l with.lr.iwn f h. ir

ovm. the Commissi. Ill ad.ipte.l \Mth..iit obj.cti.m the new wording of Arttcl.' .'5 a-- follows

II is f.irl)id.leii to attack .ir bombard, by an\' means whatever, towns. village>
dwelhngs or buildings ih.it ,ire ii..t defended.

It is in this form that it is submitted to the Conferenc, which will also have to decide
finally on the Belgian propositi.m for ,1 r.newal of the l).cl.irati..n of i.S./.).'

The Ccjuvention of iStj.) .m.l the Regulations with resjxct t.) th.' laws and customs .jf

war on land w< r.' aN.i suppl.iii. iit..l bv two other D. claration~ on.' prohibiting ' the ii-e

of bullets which expand or tlatt. n easily in the human body ', and the oth.r, ' the use of
projectiles that have fortheirsolc obji ct the diffusion of asphyxiating or deleterious gases '.

.As no State had asked for .1 revision of these two l)<rl.irations, the subcomniission
was of the opinion that any discussion thereof would b<- out of oriler. They had Ixen
concluded for an indefinite term, and can !«:• denounced onlv by giving one year's notice
in advance. No Power has .xpnsse.l surh an intention. Moreover, their modification
or abrogation does not app<ar in the programme, and the proposition of the United States
looking to a prohibition of

'
bullets that inflict unnecessarily cruel wounds, such as explosive

bullets and, in general, every kind of bullet that exceeds the limit ntcessary for placing
a man immediately hors dc combat ',- a more restricttd proposition than the one in force,
ci.uld not be brought up for dis. ussion.

Great Britain, which did n.it sign these two Declarations in 1899, has announced through
its delegation that it was adhering t.. both. The delegation of Portugal also has announced
'lit its Government will sign the first one.

It is particularly agreeable t.i the Commission to bring these important adhesi."
L the knowledge of the C.jnfir.nce at the time when it submits th.- proposition- whic^
it has drawn up to complete and render precise the work of the First Peace Cot\, .r.'i, c,

and which it tnists that this Conference will see its way to adopt.

' IviKarilinR the action 01 llif I oiiltr.ni I nil thi-. Dcii.ir.ition. sec Mr Km.iiiltis r.purt on 'he Kin J
Act, anir, p. 124.

' Acles tt dpcuments, vol. iii, ( .-; r. Ann, xi 17.
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THE LIMITATION OF ARMAMENT

I-XTRXCT tKOM THK MINI IKS OF THE KOUKTH PLUNARY SESSION OF THI.

CONFERENCE HELD AIUU'ST 17. 1907 '

His Fxcellem V Sir EmvARi) Fry : Mr. Presi.icnt. I have the honour to submit t.. v.m

in behalf of the Government of Hi* Britannic Majesty a proposal of the highest importanr,

When His Imix-rial Majestv of Russia convoked the First Peace Conference :it II,.

Hague he proposed as the prime object of its work that ' of seeking without delay nw ,„-

for putting a limit to the progressive increase of military and naval armaments, a .luot.un

the solution of which l>ecomes evidently more an.l more urgent in view of the h. -1,

extension given to these armaments '.
, ., ,

\fter having taken into consideration the reix,rt of the First ( ommission of the (
o„.

ference, which had Ix-cn charge.l with the e.samination of the <iuestion. the (on ,i,,„

unanimously a<lopted the following resolution'^;

The Conference is of opinion that the restriction of military charges, which .m- m

present a heavy burden on the world, is extremely desirable for the increase of th,

material and moral welfare of mankind.

Count Mouravieff, in his memorandum of .\ugust, i8()8, addressed to Europe in tl.

name of His Majesty the EmixTor of Russia, said :

The ever-increasing financial charges strike and paralyze public prospi-rity ,.i it-

source ; the intellectual and physical strength of the nations, their labour an. cii-ii..!.

are for the most part diverted from their natural application and unpn.diu ii\. l\

consumed ; hundreds of millions arc spent in ac<iuiring terrible engines of .Ic-ini-

tion which though to-dav regarded as the last wont of s.-i.^nce are destined to-mnrr..«

to lose all value in consequence of some fresh discovery in the same held. Nati.-n u

culture, economic progress, and tlu' prinluction of wealth are either i>aralyz.,i ,.r

iH'rverted in their development.

Moreover in profxirtion as the armaments of ea< h Power incre.isi,

and le-s attain the object aimed at bv the Covernments. l-.conomic cris«

gi. it pan to the svstem of amassing armami'nts to the i>o!nt of exhaustion, ant tl..

continuai danger which lies in this accumulation of war material, are transforiMi,,

the arin.d i«a<e of our davs into a crushing burden winch the .H^opU's hasv iiina

and more dithcultv in Ixaring. It apjnars evident, then, that i this >tate ol ..tUu-

Ix. prolonged, it will inevitablv lead to the very cataclysm which It is do.r.
1

-

avert, and the imixndins horrors of which an- fearful to .very human thoughi

These words, so ehxiuent anil so true when they were first uttered, are to-.lay >till "kt'

forcil>le and more true. For, Mr. Presi.lent, since that date military exi)enditure utiw

armies as well as upon n.ivie> ha> .onsiderahly increased. Thus, according to tlu nio-i

fxatt infonnation which 1 have received, thisexixnditure reached in l8<)H that i> t m\

in the vear which immediatelv preceded the First ( onference at Ihe Hague a im.il ..i

more than {25I,o<k).oo(. lor the countries of Euroix—with the exception of I urk. \
,itv.

Montenegro (reganling which I have no information). -the United States of .\men. ,.
i" .

do tll<\ l<—

lui ii;

' .^l<f. il d'uumeHl^. vol i. p ')«' Anl, V
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Japan ;
while in the year ioo() the similar expenditure of the same countries exceeded

a total of £jio,(K)<),(K)(j.

It will thus hi- seen that in the interval Iietween the two Conferences annual military
expenditure has l)een augmented by the sum of {(m^.ikjo.ooo, or more than 1,725 millions
of francs, which is an enormous increase.

Such is this excessive expenditure, whi( h might be employed for better enils ; such,
Mr. President, is the burden under whirli our populations are groaning ; such is the Chris-
tian peace of the civilized world in the twentieth century.

I wiil not speak of the economic aspt( t of the question, of the great mass of men who
are comiKlled by these preparations f<ir war to leave their (K( upations. and of the prejudicial
.ffect of this state of things upon the general jirosperity. \'ou know this asjxrt of the
(|uestion better than 1 do.

I am, therefore. (|uite sure that vou « III agree with me in the com lusioii that the realiza-

tion of the desire expressed by the lunperor of Russia and by the lir--t Conferem i' would
l>e a great blessing for the whole ol liunianity. Is this desire capable of l)eing realized ?

This is a i|uestioii to which 1 r.mnot -apply a ( ategorical answer. I lan onlv assure you
that my (iovernnient is a convinced supporter of tfuse high aspirations, and that it charges
me to invite you to work togetlur lor the realization of this noble desire.

In ancient times. Mr. President, men dreamed of an age of gold which had existed on
i.irth in the distant pa>t

;
Imt in ,ill ages and among all nations poets, sibvls, prophet-,

,ind all noble ami in-pired -oul- liavi' always cherislie.l the hope of the return of this golden
.lye under the form ot tlu' reiKn ol universal peace.

I'ltuihi ( iniiiiit rttiit itiiii Ciiriiiini-i tuius :

Mcii;niis all inlii^m suiclnruiii tuiscitiir ordo.

Idiii rcdtt ,t riri;o, ndciiiU Sattirnia ripta.

such was the dream of the l.atni poet [or his age ; but to-day the sense of the solidarity
oi the human race h.is more than imt spread over the whole world. It is this sentiment
that has reiKkred possible the <unvoi .ition of the present Conference

; and it is in the nann'
el this sentiment that 1 re(|U( -1 \()M not to sep.ir.ite without having asked that the
i.iivernnients of the worhl -lionld devote themselves very e.irnestly to tli<' <|uestion of the
limitation of military c barges.

My (iovernment recognize- tli.it r Ixlongs to the dutv of every (onntry to pn)tc( t

it-elf against its enemies and ai;aiii-t the dan.yers by whi( h it may In- threatened, and that
every C.overnment has the right ,inil the dut\ to decide what its own countrv ought to do
for this purpose. It is, therefore, onl\ by means of the good-will, the free-will, of each
iiovernment, a< ting in its own right, for the welfare of its own country, that the object of

'Hi desires can 1k' realized.

The (iOvernment of His Mrit.mnir Majesty, recognizing that -ever.il Powers desire to
re-trict their militarv ex|M'nditure, .md that this object lan onl\ he realized by the inde-
I'eiident action oi each Power. Ii.is thought it to \x- its duty to im|uire whether there are
iii\ means for satisfying these ,ispir.itions My (iovernnient h.i- therefore authorized
11- to make the following declaration ;

I he (iovernnient of Cire.ii I^nl.iin will l)e [irep.ired to lomniuiiK ate .iiinually to
Powers which would pursue the -.iiue cour-i' the progr.ininn' tor the 1nn-truction of
new -hips of war .md the ex|Mncliture whu h till- ])rogr.imnie would mtall. This
eXi liange of Inforin.ition uouM l.n ilil.ile .in exchange of view- iKtWieii the (ioveni-

1|

f
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f '

!!

mtnts .•n th.' Mibj.ct ..f tlu- r.'.lucti..n> which it in.«ht b.- ,x..>iblf to offort by mui
,

,1

"*^-CXit,>h Gov..rnnu..,t Ixiuv.-, that u. iln> way u m^jht U ^possible t.> arr.v. .,

an i.n.l.Tstan,hnK vv.th n«ar.l t,. tl... rxiH.xl.tur. whuh the State, ^^hu !>1.m!!

und.-rtak,. t.. a-l.-i.t tin. .our-., woul.l Iv just.h.-.l in .nr..rp<.ratniK ni tl. :,

tstiinatis.

In comlusion, therefort-, Mr. Presi.lont, I have tlu- honour to propose to you tlu- a.!.,,,-

tion of tht- following resolution :

The Conference confirms the resolution adopted by the Conference of i8<)., jr.

refiard to the limitation of military exix'nditure ; and inasmuch as iii.htary exp.n.l,-

ture has . onsiderablv increased in almost ev.-ry country smce that time the t ..„

ference declares that" it is eminently desirable that the (.ovcnunents should n >uin.

the serious examination of this question.

The Presidfnt : The British proposition that you have just heard, gentlemen i-

s.ipporte.l by the L-nited States of America, whose first .lelegate has a.ldressed m,- tl,,.-

fo'l'wint; c'tter :

Mr Presiaent,-In the course of the negotiations which preceded the pre., m

C,rt ncr'he (Government of the United States considered .t to be its duty tu

reserve the right to bring forward here the imp<,rtiint ^"''1^^/
"^J'^'-'

''"'
;^

!'''

i"

armaments, in the hope that they might advance m some small degree the loftv .
..,-

cention which inspired the Emperor of Russia in his hrst appeal.

•^VVhile regretting that morrprogress in tla-lir^'Ctu^n mdtcated p- lbs m,.., u

Maie.tv...nnnt be nude at thi. moment, we are happy to think that tl,ere i-j no n „-

,K,n un the part of th.. nation, to abandon his endeavours, and we reques '•''•''"";;

t„ express ,mr ^vmpathv for the views expre.se.i by his K.xcellenc> the hr-t .1. h _
,

-

„f Great Hril.ui.; and w support the proposal that he ha> just
n^'J^l^^^^ ^ ( ,„,\i,

Hi. F X. ell. n.v M. 1 i.
^- HorK-.l-ols : In the name of the I'Vench delegation 1 !. i

..,•

our sui>port of the pro, ,al lonnulat..d bv his Excellency Sir Kdward Frv a,.l -0,.,-,!. !

bv our ciileauiie. ol the rnil.d States of .\nierica.

Th.' hr.t d.leL;ate of th. Inn. h KepuMi. ,
remembermt; thai he wa> m iSoo the miiK,' r

of the r,rn of the 1-irst Confenn.e, will perhap. be allowe.l to express the conhdent U n. i

th.t iK-twe..,, now an.l the in.-ting of the next pea.e assemblv the stu-ly to win. 1, :.

Conferen.e invite, the (;,.verinnent. m the name of humanity will be resolutelv imr-i; I

The I'RFsnilN 1 \ similar communK ation has come to me from tlie Spanish .lei, i; ii; .!

i„ a letter from th,. I.r.t .leleu.ite, his Ex- ellen- v Mr .le Villa Irrutia, wor.l-l .-

follows

:

,

Mr Presid.iit The Spani.h (...vernm.nt, at tlie tini-' of th.' convocation .-1 '

tmsent Conf.r.'nce .xpress.-.l its dcire to r.-.erv,' the right to dncuss the que.t...,, M

hniitat"on of armament., whu 1. had already b....n submitt-.f to the pn u n-

Conteren-e through the .en.rous initiative of His Ma.esty
'^^^^^^^'^Jl;;;: ,„

While regretting that .xi.ting circumstances have not pc^rnitted us to l.-lou i

the same efficacious manner the great and noble i.l..a with which his Imperial M
-

was inspired, and while we expre.s. our sympathy with the views expounded •-
Excellencv the first delegate of Great Bntaan, which are also H '>';"* '" ^ ",

;;

Gov.rnment, wv ar.. happv t.. think that all nations will ex. ri th.ir .ft..rt. m ,1..

dir.< ti..n and that thev will one <lay Iv cn.wne.l will. .ucc^.
^^ ^^^^ ^ Ikkih >

Th,' Prisii.ini 1 hav.- re.-ive.l a < ommumcati.... on the same .ubject tn.n. tl..

delegate, of the .Nrgeiitme Kepiiblic aii.t Chil.- .lU...
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They aaiuaiiit the Conference witii the lact that tlit>- twD >tates havi- been tliu lu>l
to give effect to the wish expressed by the Conlirence in i,S(j(, i)\ rundudiiij,' on Mav 28, ii,oi
a Convention on the hmit.uiori of nav.il f.ir.es whicli lub been put nito execution uihiri
a special protocol signed January u. l<)<>^^ Tiie conuiiunication n-ids :

The deleK'atioii-^ of tli.> Arf,'entiiio Republic and the Republic of Chile havu th.
honour to present to tlie Peace Conference i treaty of Mav zfi. l(»o2. and the supple-
mentary aKreeiiKiit of January <;, icjoj, treaties which have b(.rn faithfully observed
by the two nations.

By the terms of ih.-- prutwr,,l> a part of the rir.tr, of the two Governments wa-
dismantle<l, ann.d cruisers m uuirse of construction on account of the respective
Government- w.re sold ujxmi the .locks, and th.- countries agree.l to abstain for a period
of five years from the acquisiti.m of n.-w vosels of war.

In the belief that thi- anmx.'d protocols may be of some um- in a study of thc
proi)05.d ol (ireat Britain ..11 ili. -ubj. ct of th.' limitation of armaments we heir you
etc., etc.

We can welcome. Kentlciii, 11 uilli the yreat.r pleasure an.i satisfaction the
comnuini< ation of this Coin.'iition ,ind piotoeol si>'i . the latter, which rcuiat.- th.-

ietail- of the limitations ..f th.' 1 IiiI.mii .uid .\i-,iitiii.' naval l.n. .•,-, 1-, the work ..1 tw ,

of .Mir most .listiuKuished youim . ..llcai:ue.>. uh.. wer.' at that time, one the Minister !,!

loreign .\ltairs and the oth.r tii,' l-.nv.)y lixtraordiiiarv aii.l Minister I'lenipotentiarv ..;

tii.ir rispective countrie-. M.-^m-. l)i\ii;o and C.incha, to whom it is mv .lutv t.> oil.r ,1-

well as to th.' .leKf,'atioiis ..I tli. --t.t!, , tli.it tii.-y repivsent, 111 th.' name of the C.mf.'i. n. ,
,

iiur th.uiks an.l conL;ratul.ili.in-.

The .i.Miuen.e of his Kx. .11. u. \ ili.- iifsi Kniish dehi,'ate, and th.- pr.jjjo-al v itii win, Ii

11 conclu.lt-.l. as wt-llasth.' omnmni. ,iti. .lis with which I luiv.- just acijuaiiited y.ni, . .iiiiio'.

It seems to me, fail to meet with ,. -viniiatli.-ti.- rcceptDii on our (lart. I'he :.lea of dimini -i.-

111.; the .hari.;es whi.'h w.-ii;li up.. 11 lii.- p.'pulations owin:^ t.. the fa. t ol wars, hv s.-.-kii..

till- means .jI inillii'.4 an en.! •,.. ih.- pi.i-r.-siv.- 111. iv.im- ol arnianu-nts on land .iiul .m -, .,

...nstitutt-.l the ciiK-t m.itiv.- ..| ih.- irutiativ.- tak. n l'-, th.- l-jnpeior of Kus-.i,i in 01. i. 1 i.j

i>rin!; alM.ut llie in.-etm^; ..| ih. l'.,i. .- ( ..nferem . s. rius th.jut;ht has b.-.-n, .,, t.i sp.,,k
the .oriier-ston.' ol that acti.ni. It loriiu-.l the stai lni--iMiint ...f thu Russiiii . in ulai .,1

August IJ J4, kS,,s, an.l wa- pi... ..1 at th.- In-a.l ..l tin- pio,-ramnie which tlu- I .il.iii,!

-1 M. Petersburg prop.)se.l t.. ili.- I'..\u-rs nut- ir. iilar .,1 December .50. i.s.j.s |,i,iu,ir\ 11
iN)<t. All the (lovernnii-nts ^av.- tlu-ir a.lli. i. n. .-, .iii.l the Conference, Imm the
l.a.l to ik:iu]>\- itself with ,1 i)i..|i..-..ii of the Russian .1. I.-K.iti.ni whi.h .iiiu.

'

till- increase of arniam. iit~.

Conta. t wilh reality, lio«i-\,-i. ua- not lonj,' m n-vt-alinn all the pi.i. ti. al dilluulli.'-
wlil.h this ^;eiieroiis lhoui.;ht iu\i>Im-.1 wli.-ii the ipiestion .>! appbiiiL; it arose. In th.
I imumssion which was eiitru-l.-il with th.- .-onsideration of th<--ubji-. t \irv k.-en .Im. 1.11. ,-

u! opinion soon broke out. ,111. 1 th.- .
I. -b.it. -s assume.l such a . h.tr.i.t.-r that, instea.l of th.

''Mreil understanding. 'Ii'"' "a- a .l.ini;. 1 of ,1 .lisaf,'reeni.-nt win. h iniKlit h.iv.- ihon.-.I
l.it.d to the rest of the l.ibour- .il th. ('.niti-ieiice. It h.id to b. .u knowlcl;,'.'.! that tl,.-

-lu.-stion was not ripe, that it i.-.)iiiri-.l further stu.ly on th.- p.irt ..I the .lifferent (;o\..-rn-

tiMits at home; an.l it wa- in tin- s.-iis.- that, after liaMii,:.; unanimoush a.lopte.l th.-

' (.«-> ff d.i, Mm,-«(,, V..1 1, pji 1.0, iji, j.iHi-o-v (. ,in.| II Iti,- ..ru'in..! Sp.iiii.,!, to\t ..pix-.us ill
Irii.ul,!!,, (.mvent-imrs. ct, ( .-Vrtt-iUin. K.-piibli.

,
v,p| mi. pp _• - - .-,,; |,,i l-ainUsh v.-i-Ii'.ns -.-,-

.''• .-i-d nit,/ Irtngn S(,.f,- l\if,r~. \,,l ,,,. p .
..- ^,,1 ,,-,. p ;,, ; .,,,,1 / ,.,^.„ /,•,./,,,,,„, ,,,,/„ i';,.,..j

^•'..'... l.di.', p ji.

lilt-, t

.It pr. Venting

ii

11
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Ef.h

1 !:•

ri-

resolution which has just been recalled by the first delegate of Great Britain, the Coninuss,, ,„

expressed the wish that ' the Governments, taking into consideration the proposals ma.lc

at the Conference,' should ' examine the possibility of an aKreement as to the limitati..,, of

armed forces bv land and sea, and of war budgets '.

. , , ,

But here once more practical experience was not destined to correspond with thf i.l. .,1

nature of the wish. As I have just intimated, only two States, the Argentine Kepuhhr

and Chile have been able to give effect to that wish by concluding a convention of disarin;i-

ment which I have had the honour of reading to you. The majority of the Power. ..1

Furope had other prem-cupations. ScarceK had the Conference terminated its lal..,,,,-

when troubles which an)se in an empire of eastern Asia obliged the Governments to nil, r-

vene with armed force. A short time afterwards cne of the great European Powers fouiM

itself engaged in South Africa in a struggle which necessitated on its part a great inilit.irv

effort 1-inallv, during these last years, the Far Fast was the theatre of a gigantic u,,r,

the liouidation of which is barely tinislie.l. Need I also mention the colonial stnigyl.- ,,n.l

diplomatic .lifficulties which mav have temporarily comix'lle.l one Power or anothr, i.

increase its annaments ? The result was that the (iovemments, far from having been ,,l.l.-

to <^rupy themselves, in conformitv with the desire expressed by the Conference, w.tli tli.'

means of limiting armaments, had, on the contrary, to increase their armaments t,, ,ii

extent which has just Ix-en shown vou by the figures adduced by Sir Edward Itv.

It was in consideration of these circumstances, gentlemen, that the Russian (.overnni. nt

this time refrained from placing the limitation of armaments upon the programni. oi u.

Confer.'nce which it proi>ose<l to the Powers. To U-gin with, it consulered tliat this ^u. -

tion was not ripe for fruitful discussion. In the second place, it did not desire to |.ro\
.

k.

,liscussi(ms which, as the experience of l.S<)<) showed, could only, in oppo-itiun tu il,.

aim of our common endeavours, accentuate a disagreement among the Powers by ynin,

wcasion for irritating debates. The Russian (iovernment, for its part, was deternni,. I

not to take part in such discussions, and it knew that this was likewise the deteniim,.tP :i

of some other Great Powers.

Yet the seed sown at the time of the I'irst Conference has germinated indepen.lmiiN

.,f the action of the Governments. A verv emphatic movement of public ..pinmn 1

,-

arisen in different countries in favour of the limitation.of armaments, and tli (..pverniii. m-.

whose sympathies f.,r the principle have not diminishe.l, i -^pit'' "' ">»^' dittuulties -l .
,„n-

ing it out find themselves c.mfr.mted with manifestations which they are not in a iHiMlmn

to s-itisfy Thus It is. gentlemen, that the British Government, giving expresM.m to it-

own pre'o<cupati.,ns, and makini; itself the organ of public feeling, evinced its intnu;-!

of nevertheless calling the attention of the Powers assemble.l in Conference at 1 he ll.i,i.

to the question of the limitation oi armaments, and that its nrst .lelegate has )ust l>ro„ I,!

Ix'fore us the wish whi<h the ( abinet of London would like to see adopted by lis

I for my part am unable to .lis.over any other means of evincing the interest win. li t' >

Powers take in this .piestion. If the .piestion was not ripe in i.S.»<), it s not anv m-f -'

m K(o7 It has not been possibl.- to do anything on these lines, and the ( onferen. c L-l .v

im.ls itsrlf as littl.' piepare.l to enter upon them as in i8()(). Any discussion win. li -If iM

in itself prove sterile could only 1h' hannful to the cause which was in view by acentu .nn:;

.inferences of opinion on questions of fact, while there exists unity ..t general mt-iiti. -i-

which might ..n.' dav meet with their realization. It is for this reason, gentlemen, tnH

the proposal now made to us by the Britisi, delegation, to confirm the resolution a.!..) -.'.l

IN ilii sr

Bill.
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by the Conference of 1899 by formulatinR anew the desire which was then expressed iswhat bt>st corresponds with the present state of the question and with the interest whichwe all have ,n seemp it directed into a channel where the unanimity of the Powers could
alone constitute a guarantee of its further progress. And it will be an honour for the Secon.l
Peace Conference to have contributed to this end by its immediate vote

I therefore can onh- applaud the English initiative, and recommend vou to unite in
accepting the resolution, as it has Ix-en proposed to us by Sir E.hvard Frv, with unanimous
acclamation.

The unai.imity of your acclamations appears to make it unnecessary to proceed to
a vote. -^

'

The meeting adjourned at 4.15 p.m.

c . . ,^
,

The President,
aecretanes (jeneral.

t,r ,^ -,. NliLIDOW.
W. UouDE v.w Iroostwijk.
Prozor

I

UM.G 3M

tC'

I!
hi

I,;
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TABLE OF SIGNATURES. RATIFICATIONS, ADHESIONS AND

OF THE SECOND

Abbreviations

S = signed

Rat = ratified

Adh = adhered
Res. = reservation

Ihe pacific
sctttemenl

of inter-

natumal
Jisputa

Arftnttn* RcpubUe .

AnitrU-Hunguy -

Rat. Nov. 27, igoy

Balsium
Rat. Auk. **. '9'"-

BoUvU
Rat. Nov. 27, 1909

BniU
Rat. Jan. 5, 1914 •

BnlfU** . . '

Chll*

Chin*
Kat. Nov 27, lyoQ

Adh. Jan. 15. '9'"

ColombU . .

CtilM

Rat. Feb. 22, 19'^

DwmMk . . .

Rat. Nov. 27, 1909

Domlnleaa B«pnbUe

.

Kraador
Fnntt
Rat, Oct. 7. 1910

Qcrmany . . • -

Rat. Nov. 27, 190<)

OrMtBrtUln . - -

Rat. Nov. 27. 1909

Onee*
OiutemtU ....
Rat. Mar. is. i<<"

Haitt

Rat. Feb. 2. luui

Italy

Japan
Rat Dec. i I. 191

'

UlMria
Adh Feb. 4. '9'4

Luxtmbun ....
K.it.Si-jit ;, I'ji--

Mexico
H.it, Nov, 27, i'vo9

Montentgro . - .

Netherlands .

Kat Nov. 27, I'voo

Nlcarafua . . .

Adh Drt i'>. I9<x<

Norway
Rat Si-pt, 19, i>(ii>

S
S

Rat.
S

Rat.

II

Conven-
turn re-

speclinn

Ik; limita-

tion of the

employ-
ment of

force for
Ike re-

covery of

contract

iiebti

S res.

S
Rat.

Rat.
S res.

Rat. ros

S
S ros.

S
K.it

in

tion

rclalne
to the

t'pemntof
hostilttie-i

S
S

Rat
S

Rat.
S

Rat.
S

Rat.
S

IV

Conven-
tion rt-

ipecting
the

laws and
customs

of war
on land

CoHitn-
tion re-

ipecltnii

the rights

and dutUK

of neutral

I'owers and
persons in

case of war
on land

S
S res.

Rat. res.

S
Rat.
S

K.vt.

S
Rat.
S
S

S res.

S
Rat
S

Rat.
S

Rat.
S

R.it.

S

VI

Conven-
tion

relatinf

to Ihe

status of
enemy
merchant
ships at

Ihe out-

breah ot

hostilities

S
S

Rat.
S

Kat.
S

VII VIII

Conven- ( onven-

tion turn

relating lo relMil'f

tht con- to Ihe

version layiHf I.I

of automatic

merchant suhmarini

ships into iontw I

war-ships mines

s
s

Rat
S

Rat.
S

Hat.
S

^1

Rat.

Adh. Vlh.

Rat.
S

Rat
S
s
s

Rat.
S

Rat.
S

S res.

S
Rat.
S

Kat.
S

S r.-s.

K.it. res.

K.it.

S
K.it.

K.it

R.it

S res

S res.

S 1

Kat.
S

Rat

Rat.
S res.

S res

Rat. res.

S
Rat.
S
s

R.it.

"
Ad'li.

K.it

I

K.it

A.ll.

K,.t,

.Vlh r.'

K.it

Rat

Rat
S

R.^t.

S
Rat.
S
S

Rat.
S

Rat

Kat.

'.Vd'h

S
Kat
S

Kit

Kat

'.Vlli.

s
K.it,

Kat
S

Rat
S
s
s

Kat.
S res.

R.it res

S
Kat

Kat.
S

Kat
S

S rt-s,

Kat res

,\ilU.

s
Kat
S

K.it.

-1 res,

Kat,

.VUi

K It.

Adh.

S
s

Ual.
S

Rat
.S

s
s

Rat
S

Kat
S res.

K.it.

S
K.it

S
s

Kat

Adli,

S
Kat
S

K.it

K,it,

,V11.

S

K.it.

Rat.
S

Rat.
S

K.it

S ri-s

Rat res

Kat.
S
s

Kat.
S

Kat.
S
S

Rat.

"Adli.

R.it

S
Kat

K.if,

.Vlh.

K.it.

Rat.

S
s

Kat.
S

Ral
S

Kat.
S
s

Kat.
S

K.it.

Kat.

'.\<ih'.'

Kat
S

Kat.
S
s

Kat

Kat.
S

K,it.

Rat.

K.it.

S ris.

S
*; ri's

, 1< u res.

S ri's.

\
Rat ifs.

S ris

1 Rat ri-r

I

Ki;

Ki:

K,i;,

'.Vih'.

1» ii.

K.it

.Vlh, .\!i^

K.it. Kit.
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IX X XI XII XIII XIV

Convert-
turn

concemin
bombard-
mtnlby
navl

/ofCM in

Itmtof
mtr

toHven-
Iwn

for the

!
ronwn-

1
liun

ConiKn-
j
ConveH-

Declara-
lum

Protiicot of
September

^adaplalioni cerlatn
'1 to mart- mlru-
ttm* war- luim with
fare of the regard lo
pruuipUs Iheexntiu

of Iks
\ of Ih* right

.
Gendva of capture

I

CoHv*H- in tiaval

relative

lathe
Lrtalum of

an Inter-
national
Prite
Court

lum con-

;
ceming

;
Ihe rtgkls

and duties

1
-1/ neutral
Powers in

naval

I

war

prohibit-

ing Ihe

discharge

of
projectile

and
explosives

from

Final.-tcl

additional
li> Hague
Conven-
tion X II
on an

Interna-
tional

tion war balloons
Court

S
s

;
s

1
s

S
S

Kat.
S

Rat
S

s

s
....

S S S S AiimUn* RtpabUe
Rat.

j

Rat.

. Kat.
i S

Rat.
s

Rat.
S
s

Sres.
Rat. res.

K.it.

S

Kat.
S

S S S AuiMa-Hunctry

Kat.
s

Rat.
S

Rat.
S

Rat.
S

S
Rat.

S

s S Belglaffl

Rat.
s s BeUfis

S
Rat.

S
Rat.
s
s

s
Sres.

S
Rat.
S
s

Adh. res.

S

s BruO

Sres.

.\<ihr'

s
s
.s

s
s

BnlgarU
Ckito

OUna

S S
s

Rat.
S

Rat.
S
s
s

s
s

1

s s s CelomMa
Kat

S s s Cota

Kat. Rat. !

S
s
s

Rat.
S

Kat.
S ,

Rat.
s

s

S res.

S

s

s
Kat.

S. res.

S

s s Demnark

S
S res

S
s

s
s s

DanlBlMO RipabUe
Benador

Kat. res

Sres.
Kat. res.

Rat
S

Kat.
S rev

s'"|

Kat,
S res.

Kat. res.

S res.

S 1 s FruM

s s Gamuny

Hat. res.
s

Rat.
S

s s OtMtBriUdn

S
S s OrMM

Rat Rat
s

K.it.

.^

S

Kat
S

Kat.
S 1

S r.--..
i

1

S

Kat. .

S

Kat.
S

s s Ouatanula

Kat
s

Kat.
s s Haiti

N rt-!s.
s s Italy

K.it res. Kat. Kat. '

K.it res. .

> s Japan

Ubwia-Vlh.

K.it.

s
K.it

s

.Vlh.
''

Kat.
s

Kat.
s

Adh.
s

K.it

s
K.it. .

S

.VI h.

s

Kat
K.it.

s Luxtmburg

i< It.
s s Haxloo

s Montantcro>->

S
Kat. .

s
K.it. K.u. K.u. K.it.

s ^ Netherlands

.\'lh. .\clll. -\.Ui. . .\.lh. -\.;ti."
Nlearasua

H.,t. 1; it. K.it. .

s S
K.it.

s ;

Rat.
s s Norway

' 4

H,
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Abbreviations

S = siKned
Rat. •ratibetl

Adh. = adheriHl

Kes. ^reservation

Panama
Rat. Sept. II. lyii

Pancuay . . •

Pmta

t'ont'fn-

turn for
the padfii
^ttllenunl

.'/ mUr-
national

iit^pute^

II

Cionen-
(l.ill rl-

sprcltng

lk( limita-

tion of tht

tmploy-
mtnt nf

font for

Ike re-

lovery of
contract

dibts

in

Conven-
tion

relative

to Ike

opening of

hostilities

IV

Conven-
turn re-

specting

laws and
custoim

of war
on land

V

Conven-
tion re-

>
ipecling

tkt rights

and inties '

of neutral

Powers and
per\imf in

case of war
on land

VI

Conven-
tion

relating

to the

SUIU".

of enemy
merchant
skips at

the out-

break of

kostiltlie''

VII

I uHUIi-
tier,

rflattng to

tke con-

version

of
merckant
•,kips into

uar-skips

VIII

( omn-
tion

rtlatiti

to thf

laymti <'l

automa '

\ubmaroie
lOUtUil

Poctngal . . -

Rat. April 13, 1911

Boninaiila . . .

Rat. Mar. 1, 1912 .

HoMia
Rat. Nov. 27. 1909

Salvador . . . .

Rat. Nov. J7, 1909
StfbU

Rat. Mar. 12. 1910

Spain
Rat. Mar. 18, igil

Adh. Feb. 24, 1913
Sweden
Rat. Nov. 27, 1909;
and July 13, 191 1,

as regards Con-
vention X.

Swltsarlaat •

Rat. May 12. 1910

Tnikay
United StatM . . .

Rat. Nov. 2;, IQO)
Adh. Dec 3, I90<(.

Orncnay ....
Veneniela . . .

NOTK.- 1 l.e a.>.>ve tabU-. taken Irom The Ha,u.Conv.ntu,ns
"^^/^^l^l'^l'^^,

curroct l.y tlu- N.therl.md Government as .,1 O. tober I, u*i.';. 1
1r tabled MRn.

1 1S99 and iifo-, -'nl "i

iturcs appearing: in li

hi
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Acln ft J'aiments, vol. i, p. ;»), was necessarily limited to those placed prior to January 10, ii.jo>.
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RESERVATIONS TO THE 1907 CONVENTIONS

RESERVATIONS AT SlONATrRE AT RATIFICATION

CONVENTION I

Witli nservation as to Article 53,

iiirece.

Japan.

paraRraphs i. 3, and 4.

I'ndtr rtscrvation of the diilara-

tion > formulated with regard to

Article 39 in the !.<venth meet-

ing of the First Commission on

()ctob«T 7.

With the reservation of paragTai>h

2 of Article 53.

With reservation of paragraphs 3

and 4 of Article 48, of paragraph i
\

of ratification

of Article 53, and of Article 54.

Reservation maintainni in the ait ui

ratification.

[Not yet ratified.]

[Not yet ratified.]

Reservation maintained in tin ,! t

Reservations maintained \n the .! t

of ratification.

Reservation maintained in the att rl

ratification.

[Not yet ratified
]

Rouinania. With the same reservations formu-
\

lated by the Roumanian plenipo-

tentiaries on signing the Conven-

tion f-r the pacific settlement of

international disputes of July 2q,

Switzerlaml. Under reservation of Article 53,

number 2.

lurkty. Under reservation of the declara-

tions • recorded in the prods-verbal

of th< ninth plenary session of tli.- '

Conference held on Octob«r i(>, '

1007.

. His Fxcellenrv Mr l)..mmn« llan.. 1 he delegation of Ctule desires to make «h'\'°"°*'"V'?,',^,',;'

'''V:Z::u^TtZl wl'^Z'VZ^.s du.v t.,.d.v to rone-. .
w.th re„,«t to the same ,.rov.,.„.

the r«ervatCth."t U ^s prev,o.,slv made, althouKh it may not l,e strutly necessary in v,..« .,1 .1 •

Mmilar character of the provision .htr-. el l.ummU. vol ii, p. I2i

'.

-r*he On<'.'m.'m .lolcKafon declares, in the name o. it.s (k.vernment. that *hi'^ *'''*"?'
""I";;';",,;.

of .he\!:nch.lnt .n.luen^e whuh ^..ol olhce.
-^'^^'^-^^"\'^ZT:::T^^L^''T^^^ fts . . i >

"^

.ible to cxercisi- on thi mamtcnanc- .1 the pacinc relations t*t*cen States
,

'° K^A'^J '" '.
,,„„ ,,

the whole of the .Iraft it does so on the un.lerstandinK tliat suih mctho.l» remam,
^'t

'«'"7 1

''

optJnal It could in n,i case recognize them as havuiK an ol-lmatory character rendering them su.
.

pu .

of leadinK directlv or indirectly to an intervention
.K-casions when it ~li.i:i 1-

,.ecJ^;-Ce':::rnr^;/x::t^pr^::z.^:r^^^^^^^

^^yd -- ^-r;!:.M Th:v::^m;r;f^.::!^^l^^::;'-!:;;t:( leases o. mtema, ....:

.Ic/fS «/l/J(Mml>l^, vol 1, p. 33'' Ve uh/». ].. 154.

3/ %'
'
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Reservations at Signature

t'niti-d L'liiler ruservation of the declara-

Statis. tidii ' made in the plenary vstion

i»f the Conference held on l>« tolxr

16, i<>)7.

At Katifkation

Reservation maintained in the act of

ratification, which contains, br<tide*>,

the following reservation :

Tliat the United States approves
this Convention with the understand-
ing that recourse to the Pemiiineiit
Court for the settlement of differ-

ences can be had only by agreement
thereto through general or spTj.il

treaties of arbitrati 'n heretofore (if

hereafter concluded uiween tin-

parties in dispute ; and the United
States now exercises the option lon-
tainrd in Article 53 of said Conven-
tion, to exclude the fommlatiiin of

the cnmpromis by the Perniaiuiit
Court, and hereby excludes from the
competence of the Permanent Court
the power to frame tlie compromis
required by general or sj)ecial treaties

of arbitration concluded or hereafter
to be concluded by the United States.

and further expressly declares that
the compromis required by any trcat\'

of arbitration to which the United
States may be a party shall be settleil

only by agreement between the con-
tracting parties, unless such treaty
shall expressly provide otherwise.

CONVENTIUN II

^Not yet ratified.]•Argentine The Argentine Rr|iul)lic ni.ike- the

Republic, following ri'scrvation- :

I. With regard to debts aris-

ing from ordinary contracts be-
tween the citizen or subject of

a nation and a foreign Govern-
ment, recourse shall not be had
to arbitration except in the
sjH'citic case uf denial of justice

by the courts of the country
which made the contract, the
remedies Ixfon- which courts

must first have l)e(n exhausted.

' 1 he delegation of tlie I'luted St.ites rtiuws the reservation made in i s,,(, on the suliject of Artirle 4H
ol the Convention for tlie patific settlt iiunt ot international <hsputes in the form of the followini;
i" laration :

Nothing contained in this CoiiventiDii ^h.ill Ih' so construe<l as to reiiuire the I'mted States of
America to depart from its traditional polKv uf not intruding upon, inlerferin»! with, or entangling
iiself in the political questions of polu V or intern.il administration of .iny foreign St.ite : nor shall any-
liimg contained in the said C'onveiitmn 1«' construed to implv a relini|uishment liv the t'nitol States
I'f its tra<litional attitude tow.ird purely .\iinrican questions ' llii<l , \ol 1, p ( (;.
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904 RESERVATIONS TO THE im)7 CONVENTIONS

Reservations at Signature At Ratification

2. Public loans, seci red by

bond issues and constituting the

national debt, shall in no case

give rise to military aggression

or the material occupation of the

soil of American nations.

Bolivia.

Colombia.

Under the reservation stated to the

First Commission.'

[Not yet ratified.]

Colombia makes

reservations :

the following [Not yet ratified.]

It does not agree to the em-

ployment of force in any case

lor the recovery of tiebts, what-

ever be their nature. It accepts

arbitration only after a final

decision has been rendered by

the Courts of the debtor nations.

Not yet ratified.]

Not yet ratified.]

_Ni)t yet ratified.]

I. Reservation maintained in tin ,1. t

Dominican With the reservation - made at the

Republic. plenarysession of October xh, 1907.

Ecuador. With the reservation^ ^ made at

the plenary session of October id,

1907.

Greece. With the reservation * made at the

plenary session of ( )ctob( r 16,1907.

Guatemala. l. With regard to debts arising

from ordinary contracts between of ratification,

the citizens or subjects of a nation

.

H.-^ I-xccUfKV Mr. Clauclu, I'.nilla : It s..cms to n-.c, tlK.refor^ th.it the ^'^^^^pt'''"": "'
'^'J^'f ';

,u.,. "lore us «.ll but moan the le«,t,mation by ^^l'^rlf''\::^::ur::or^"^Z:^^sZ^r:lv
l.MSt interventions base.l on disputes wluch relate neither to the ..onour nor Mtal interts.s 01 tne

""'"'in con.se<iuence of tlu-.e iorceful reas. the .lele^ation of Bolivia regrets not to give its entire as. n,

(,. till, nrrinosition under ihsiu-sion. .! ., > 1/ rfocHmtK/s, vol. 11, p. I4-'
,

,

. Vr Tpo na" " ''^^^ ""^ deleg.aion ot the Uommican Kepubhc conhrrns its
'^Y^^^I'^/JV

'

irt . f 11 e U. use ' or alter accepting the offer. prevents anv c^mpr.;,,,. from being agreed on .^

"'
'l"r-nr';'drAi:u "Tlu.:ideiaL^'^f Kuiador vviU vote afhrmatively .hile maintaining .i.

" ^'^ M;r;";Sn;;rvr ^;^;;:,ar"i;;r eigir m!;t:,;g o. the v::^i i^oiSjussion the creew d^eg a,..,

U.ing'w:,fua;; dJJ^nit; mstru^ions, «as c,bh^..d ,0 reserve It. vot.^on U^
the l-nited States of Amenr.i on the trejitment ol .

ontract del. ..
^^ \-'\\/"'.^'^^^''tyjXng a«..v. bv

that the Koyal (lovornmtnt .mei.ts the said propositi.;", "huh has lor its .
im

J^*^
"'"«.'' ,-;

,;,

ireful means of differem .s between nations and tlie exdusion. conlormably to the priuupk^

i;t Ala'ioniru^^of \t"mplovnun. o, armed force outside "'
"X; ,:;?';' IJ^d can n^l^S^xt

...me time that the provisions contained in p.uagraphs i and 3 of the text yitcd can not amci cxi

stipulations nor lavv^ in force in the n dm .Vies el ,lo,i,me»h, vol. 1, p. .Vi'--
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and a foreign Government, re

course shall be had to arbitration

only in case of denial of justice by
the courts of the country which

made the contract, the riiiiedies

before which courts must hr^t have
been exhausted.

2. Public loans secured by bond
issues and constitutint; national

debts shall in no case give rise to

military aggression or the material

oceupation of the soil of American
natiiins.

905

J, Reservation maintained in the act

ol ratification.

Nicaragua. Xot a sieinatory Pow. r.

Peru. Under the reservation that the

principles laid down in this Con-

vention shall not be applicable to

claims or differences arising from

contracts concluded by a country

with foreign subjects when it has

been expressly stipulated in these

contr.icts that the claims or differ-

• nces must be subnutted to the

judges or courts of the country.

>alvador. We in,ike the same resrrvations as

the .\rgentine Rt'public above.'

The act of adhesion contains the fol-

lowing rest rvntions :

(a) With regard to debts arisi.ig

from ordinary contracts between the
citizen or subject of a nation and a
foreign Government, recourse shall

be had to arbitration only in the
specific case of a denial of justice by
the courts of the country where the
contract was made, the remedies be-

fore which courts must first have
been exhausted.

(b) Public loans secured by bond
issues and constituting the national
debt shall in no case give rise to mili-

tary aggression or the material occu-
pation of the soil of American
nations.

[Xot yet ratified.]

Reservations maintained in the act

of nititication.

, rp- • ,:-4.
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United

States.

KKSER\ATIONS TO THE 1907 CONVENTIONS

Reservations at Signature

[Signed without reservation.]

Uruguay. Under reservation of the second

paragraph of Article i, because the

delegation considers that arbitra-

tion may always be refused as a

matter of right if the fundamental

law of the debtor nation, prior to

the contract which has given rise

to the doubts or disputes, or this

contract itself, has stipulated that

such doubts or disputes shall be

settled by the courts of the said

nation.

CONVENTION IV

At Ratification

The act of ratification contains llie

following reservation :

That the United States approv,^

this Convention,withthe understand-

ing that recourse to the Permanent

Court for the settlement of the diffi r-

ences referred to in said Convention

can be had only by agreement then to

through general or special treaties (t

arbitration heretofore or hereafter

concluded between the parties m
dispute.

[Not yet ratified.]

Austria-

Hungary.

Germanv-

Under reservation of the declara-

tion ' made in the plenary session

of the Conference of August 17,

1907.

Under reservation of Article 44 of

the annexed Regulations.

Japan. With reservation of Article 44.

Montenegro. Under the reservations * formu-

lated as to Article 44 of the Regu-

lations annexed to the present

Reservation maintained in the prcu

verbal of deposit of ratifications.

Reservation maintaini>d in the act nf

ratificat'on.

Reservation maintained in the act of

ratification.

[Not yet ratified.]

.A li
1.1 tt

' His ExcclUncv Mr. MOrey von K.-pos-Merc ; The delegaUon oi Austria-Hungary, ha\mKauci,

the lu-w Article 22a on condition tlut Article 44 o( the Convention now in force be
f^'J^^-^j\-;

'

IS, c.in not con^,lnt to the Article 44 ". proposed by the Second Commission. AcUs el dotumenh. m.I

^'
^^His Excellency Mr. Tcharykow : The delegation of Montenegro has the honour to

^'^'S'-"^;
»'^;-

having accepted the new Article 22 a. proposed by the delegation of Cermany, in the !''» .<^^"* f ^,
.'' 1

of the existing Regulations of 18^,9, it makes reservations on tlic subject of the new wording of the -.u

Article 44". Ibi.l
, p. »fy.
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Convention and contained in the

minutes of the fourth plenary ses-

sion of August 17, 1907.

907

Russia. Under the reservatio s ' formu-

lated as to Article 44 of tin Regu-

lations annexed to the present

Convention and contained in the

minutes of the fourth plenarv ses-

sion of August 17, i()o7.

Turkey. I'nder reservation of Article 3.

Reservations maintained in the act

of ratification.

[Not yet ratified.]

CONVENTION V

Argentine The Argentine Rrpnblic makes [Not yet ratified.]

Repubhc. reservation of Article k^.

(jreat Under reservation of Articles 16,

Britain. ly, and 18.

[Not yet rati'-'^d.]

Germany.

Russia.

Reservation maintained in the act of

ratification.

Turkey.

CONVENTION VI

Under reservation of Article j and
of Article 4, paragraph 2.'

Under the reservations made as
\

Reser\'ations maintained in the act of

to Article 3 and .Article 4, para- ' ratification.

graph 2, of the present Convention,

and recorded in the minutes of the i

seventh plenary session of Septem- i

ber 27, 1907.'' '

CONVENTION VII

Under reservation of the declara- [Not yet ratified.]

tion * made at the eighth plenary

session of the Conference of Octo-

ber 9, 1907.

' His Excellency Mr. Martens : Tin- dclcg.ition of Russia has the honour to declare that having
accepted the new Article 22 a, proposed 1) v- the delegation of Germany, in the place of Article 44 of the
existing Regulations of 1899, it makes reservations on the subject of tlie new wording of the said Article
44". Ibid., p. 86.

' The German and Kussian delegations considered that these provisions established an inequahty
Iwtween States in imposing financial burdens on those Powers which, lacking naval stations in difierent
[arts of the world, are not in a position to take vessels which they have seized into a port, but find
themselves compelled to destroy them. Ibid., vol. i, p. 236 ; vol. iii, p. 918.

' The Imperial Ottoman Government does not engage to recognize as vessels of war, ships which,
being in its waters or on the high seas under a merchant flag, are converted on the opening of hostilities.
Ibid,, vol. i, p. 277.



9o8 RESERVATIONS TO THE mi CONVENTIONS

Reservations at Signature At Ratification

CONVENTION VIII

With resorvation as to the first [Not yet ratiBed.]Dominican

Republic.

France.

Germany.

Great

Britain.

biani.

Turkey.

Cllile

France.

Germany.

paragraph of Article I.

Under reservation of .\rticle 2.

Under reservation of Article 2.

Under reservation of the following

declaration :

In allixing their signatures to

the above Convention the British

plenipotentiaries declare that

the mere fact that this Conven-
tion does not prohibit a particu-

lar act or proceeding must not

be held to debar His Britannic

Majesty's Government from con-

testing its legitimacy.

Under reservation of Article i,

paragraph i.

Under reservation of the declara-

tions ' recorded in the prods-verbal

of the eighth plenary session of the

Conference held on October 9,

1907.

CONVENTION IX

Under the reservation of Article 3,

made at the fourth plenary session

of August 17.'

Under reservation of th^ second

paragraph of Article i.

Under reservation of Article i,

paragraph 2.

Reservation maintained in the art •

ratification.

Reservation maintained in the act

ratiticiition.

Reservation maintained in the act

ratification.

Reser\'ation maintained in the act '

ratification.

[Not yet ratified.]

Reservation maintained in the act

ratification.

Reservation maintained in the act

ratification.

' His Excellency liirkhan I'asha : The Imperial Ottoman delegation can not at the present tim

undertake any engaKcment whatever lor perfected systems vvliich are not yet universally known. ... II

Imperial Ottoman delegation bcheves that it should'declare that, given the e.xceptional situation create

by treaties in force of the straits of the Dardanelles and the Bosporus, straits which are an inteur

part of the territory, the Imperial Government could not in any way subscribe to any undertaking tendiii

to limit the means of defence that it may deem necessary to employ for these straits in case of war

with the aim of causing its neutrality to be respected. . . . The Imperial Ottoman delegation can not ^

the present time take part in any engagement as regards the conversion mentioned in .\rticle 6. Ait.

et documents, vol. i, p. 2S0. ' Ibid., p. 90.
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C.reat

Britain

Japan.

Reservations at Sh.nati ri;

I'ndiT reservation of tlie second

paragraph of Article t.

W'itli reservation of paragraj)!! _' of

Ar;,. le 1.

At Ratification

Cliina.

Great

Britain.

Persia.

Turkev.

Chile.

Reservation maintained in tlie act of

ratification.

Reservation maintained in the act of

ratification.

CONVKN'MON X
Under reservation of .\rtii Ir ji. Reservation '

ratification.

L'nder rex-rvation of .\rtic 1( s () and

21 and of the foliowinij decl.ir.i-

titjn :

In affixing; thrir sifjnatures

to the al>ove ("(invention, the
British plenipotentiaries declare
that His Majesty's Government
understand Article 12 to apply
only to the case of combatants
rescued durint; i>r after a naval
enRagement in which they have
taken part.

Under reservation of the right, ad-

mitted by the Conference, to use

the Lion and Red Sun instead of

and in the place of the Red Cross.

Under reservation of the right, ad-

mitted by the Peace Conference, to

use the Red Crescent.

mtaini (1 in the act of

Not yet ratified.]

[Not yet ratified.]

[Not yet ratified.]

CONVENTION XII

Under the reservation of Article 13 [Not yet ratified.]

made at the si.xth plenary session

of September 21.

Cuba. Under reservation of Article 15.

Ecuador. Under reservation of Article 15.

Guatemala. Under the reservations made con-

cerning Article 15.

Haiti. With reser\'ation regarding .\rticle

15-

Persia. Under reserv'ation of Article 15.

Salvador. Under reservation of Article 15.

[Not yet ratified.]

[Not yet ratified.]

[Not yet ratified.]

[Not yet ratified.]

[Not yet ratified.]

[Not yet ratified.]
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At Ratification

[Not yet ratified.]

[Not yet ratifie<l.]

Reservations at Signature

Siam. Under reservation of Article 15.

Turkey. Under reservation of Article 15.

Uruguay. Under reservation of Article 15. [Not yet ratified.]

CONVENTION XIII

China. [Not a signatory Power.] Adhesion with reservation of piir.i-

graph 2 ot Article 14, paragraph j i>i

Article 19, and of Article 27.

Dominican VVitli reservation regarding.\rticle [Not yet ratified.]

Republic. 12.

Germany. Under reservation of Articles 11,

12, 13, and 20.

Great Under reservation of Articles 19

Britain. and 23.

Japan. With reservation of Articles 19 and

23-

Persia. Under reservation of Articles 12,

19, and 21.

Siam. Under reservation of Articles 12,

19, and 23.

Turkey. Under reservation of the declara-

Reservation maintained in theact

ratification.

[Not yet ratified.]

Reservation maintained in the act of

ratification.

[Not yet ratified.]

Reservation maintained in the act ' f

ratification.

United

States.

tion ' concerning Article 10 con-

tained in the prods-verbal of the

eighth plenary session of the

Conference held on October 9,

1907.

[Not a signatory Power.] The act of adhesion contains the ful-

lowing reservation :

That the United States adheres

to the said Convention, subject to

the reservation and exclusion ot

its .\rticle 23 and with the under-

standing that the last rlausc ot

Article 3 thereof implies the iliity

of a neutral Power to make the

' ' The Ottoman delegation declares tliat the straits of the D.irdanellcs and the Bosporus can not

in any case be referred to by Article lo. The Imperial (loverninent coulil undertake no engagcnunt

whatever tending to limit its undoubted rights over these straits.' Ada et Jocumenh, vol. 1, p. JS;.

&
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demand thoruin mentioned for tliu

return of a ship captured within the
neutral jurisdiction and no longer
within that jurisdiction.

FINAL ACT'
Switzerland. Under reservation of vaeit No. i,

whicli the Swiss Fedei.d Council '

does not accept.
|

The Final Act, being .i summ.irv ot tl.r i-roccedinga of the Conference, is not a conventional agre -
ment, and accordingly 19 not ratihed.

".uwuuai a^ic.
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IN'DHX OF' I>I:RS()XS

till' dilix.itis troupnl livl;..r li^ts ..I ,„. u.i.x.iKs tr.iupnl l,v ...liijlni-s mh- tlio final .uts i, .,< i

they h.ni- not l» i n k'uin in tin- IkkIv m tlii^, v.ilnni.

••I

N .in- 111

mil ;-i4 itnle.

I, ivi'n wlun

Alxliill.ili I'.isli.i, (nn, i,il, ilili'K.itr .It liirki\ to
til,- tirst lonlcnmi-, .,,, vm- |.r,M,l, nl lust
>ulii oiiimissioii 111 iir-,t I oinnii'.sion

Aliint-il Kh.in, Mir/.i (Saili^li ul Miilk), .1.1. K.itr ol
IVrsi.i ti.si-toii.l lonlirrmr, j i .•

; as |ilini|«ili ii-

ti.iry ol Persia, sl^;n^•ll mn. a.l,|ili..nal iMutinnl

Alciyiiina. Majur(.in<ral Vovliitiirii, .|.l..;alr ul
Japan to siioml ronhrinii-, .• 1 1 : nn in|.i r i oiii-
iiiitlrf ol I'xaniiiialion ol lirst iiiiu ..niniis^iun ut
M 1 onil loiniuisMon. «.m noli

All AaniliT II. KnipiTor ol Kiism,,, iniu,,!,,, ,,, n,,.
I Jriissi'ls I untcri'iu t*, i j.

Aliarcz Calclir n, Manml. as pli inp.iii nuarv ol
I'lrii, >i.iii il i.;i(i aililitional pniiuii.l >,„i

Amiiiir.l, C.invral. ilik'tjate ol Iran. . t.i m.,,,ii,1
lonli rnui-. ..«,. mi'mlx-r i i.iiiniiHi . .,i i \amin-
.itioii ot lir^t sulHoininissiMii ,,| v..,in,i ,,,n,.
nu-Moii. ^j 1 note.

Arauo. Ki-.ir Ailniiral, iltlinatr ot 1 ran. . t,, si i nii.l
i-onlrrrnn-, joo; nunihtr lonnniti, . ,,,i txanun-
ationol lirst suhioinmission ol tlin.l ...inmission
(MH notf, '.;r. note, i.i,(. noli-. iilmiImt com-
mit tec to iUaisc ilistnutivr siKii lor priitci ti.in in
naval bomb.irilnicnt, ;i..'

, snl.in.irnu- minis in
blockaili-, iiiu-i

; mint's lai.l In- niiitr.ils. 0,-4,
Anc. Franrisco ilc, as iiliiiipotiiUMrv ol Guate-
mala, sn;niil loi.i .idilitional pritiLol. SoS.

AnlaKti, Sir John Cti.irles,(lelej;atrol(,re'.it Uritain
to lirst tolilerenie, l; ; vice pre-l.li lit lirst suli-
lommission ol lirst (.oniniis-ion . niembti
speci.il teelinical committee on Kiissian pro-
liosal reuar.lmt; limitation ol l.in.i forces anil
militarv luiilKets, 171 ; reKiil.itions on l.iml w.ir-
fare, MS, 1,,,. I:!,:, ,,i »!,,..,, 141, 14...

AriK,;, N,ii;ao,ililii;.,te,,t J.,|,.,n t.iiirstiuiitercnce,
1;,

Aristari hi Hey, as plenipotintiarv ol 1 urkev,
sinneii 11/111 aililitional protocol. >.>.(.

''
j

.^sser, lobias .Michael Cnl, ileli^;ate ol the Nether- j

l.inils to lirst conference, 18 ; assist, int president
ol second commission

; presulent mneral dralt-
inx committee, jj ; member . omnuttee ol
pxamination of third commis~i..n, 45 note;
liiture ol international arbitration, ' ; . speech
on provision lor adhesion to p.i. in, settle-
ment convention, m, S«

; |,.,„,d otnces .ind
mediation, 46 : international com missions of
ini|uiry, 51, j.- ; intern.ition.il l.nre.ui. '.-, -n

,

arbitration procedure,',,, --, .s,,, ,s_-
; proposes i

reserv.ition in iomptumi^ of ric'lit to demand I

revision ol arbitral aw.inl, w,
. dclei;.it.- to '

stcond conference, J i; ; member subcommittee
j

of general drafting lommittee. .M,-; member I

committees ol examination .\ and IJ ol lirst sub- !

commission ot rtrs? commission .md member '

1169 « :{\

I

draltinu subi ominittee ol lommittee U, {11
note, .! t.: note, .'40 note

, president of committee
I

of ex.imir.ition ol second sub, ommission of
seioi..! commission, soj ,in.| note, ^ \H note,
550 note

, iiKinbirconimltteiol ex.imination of
Iirst siibioniniis.sion ol second lommissmn, 5JI
not,-

; shortiominKs ol the court of ,irbitr,ition
III isijy, j)t, j,4; composition ol court of
.irbitr,il justice, ^4(1 : ti-rm ol juiIki-s ol court
ol arbitr,il justice. ,151, Ji.' , sessions ol lourt of
.irbitr.il justice, .•/„,; jurisdiction ol delegation
"1 .oiirt ol ,irbitral justice, j(,i,

; an ess to court
of .ubitr.il justice, J71 ; .irbitr.ition procedure,
U''. oblig.itorv arbitration. !,-'i, 177, 571,; re.
l.itioa Ixtweeii intirnation,il ,irbitr.ir .iwards
in.l ,icts III n,ili,.ii,il ,iuthorities. 4 jij

; not, on
!

int.-rn,ai,in,il obliii.itorv .irbitr.ition, i8t, 4,s,,
;

/III . >iH,ii>,- .111 npinim; of hostilities, ;oj, ^1,-',

;

H.Koi v.ibert, se, ret,iry ol state ut the Cniteil
>t., ,, mstrii, tioiis relative to international
pri/.i- court, .Si ;, ,si;, .S|8, Hju.

li.i^uer, Artiiroile, .liU-K.ite of Spain to hrst ,„n-
[

lerence, 10

Barantzew, Count, delegate of Russia to hrst con-
lerence, l,y.

HarlHisa, Kuv, .lelegate of Brazil to seconil con-
lereme, .'07

. meniUr lommittees of ex.imina-
tion .\ and li of lirst sub-nmmission of lirst i om-
mission, .ill. note, .'tjni'i -1. mberiommittcc
ol examination ol fourth mission, and of
subiommittee on mntr.ili.in.i id p,, d corre-
spondence .it se.i, i;yi n-.t- .,te "orury
jiresident ol lirst Minimis m ' om-
nuttee of ex.imm.iiion , ..m .iiinils-
sion ol Hrst i oniini.ssion. ;:s not- ect lor
court ol uliitr,il justic,-, .- 1.

.
. .>n i word

justice in title of IDurt .
.- 1

'

' iidges,
.:45 •

on .irticle 4^ of pai ilu 1 nvi-n-^
tion. J134 ; oblijiat. r-c arliitr.ition, ,0,

Mi'), to4, 451 ; L.ntrai t debt -e
property at sea, <.. note. 001 ,,.

nioek.ide, Mio note. ..s note
; 11.

naval war, .^4;.

li.irra. Francisco I.e.. 11 de l.i, delej;,.:.
second conference, -'U ; memlw
examination .\ of lirst subconin is^i. irvt
commission, tii note; supportc-l ,-• . nt
court ol .irbitr.d justice, jj.S.

U.isily, A., delcfj.ite oi Kussia to Iir-.i . n
19.

Hatlle y "rilofiez, Jose, delegate of I , .^ .

.

second confercnc,-, J14.
Beaufort, Willem Hemlrik de, Netherlam; !u»i

lor loreign attairs
; circularinstniction t.. In-.

malic representatives of the Netherlands .,1
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|

ii.iv.il M.ir, *^=; I

Hc.Tn.i.rt. All^uHt M J . .1. 1. n.itr <,l Itclumin to

lirft iiinhTini .-, i s ,

pt.-.i.l« nt tirnt i nniiiui.-.ii.n ;

l.iml «.irl.irc', i i^i. i i". UL i4J. 'H. U4. '4<.
|

i.('., I (.). 15", !>-, 1*1. !-• 1^^ • '' !•«'" '•'
I
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<\amin.iti(piiol«..m.l ^ul.. ..inmi»»iori dI ^vcnnA

ioiiiiiii«niii. vuiifi' .
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i

(lent iii siMin.l i oimni^^iim .iiul iimimitti't- ol
|

cxaniin.itiDii o( nr-.t ,ul.i .iiniiii'.'<hiii c,i ^ii.m.l
i

tomtnisKiDti. 5.1 n"i> . '""" "' irlmr.il )ustin'.

r...itr.iK III I.ml «.irl,iti-, V't ,

priv.it.-

(, Il .
!.).• iiuti-. ''1

,
n.iv.il

j

lumlwrdiiunt, '«,/., ;oi
,

riilis of n.n.il »..r. (..H;

cxtrnt (if iii.isl.il li-liTii-. ; i'' •>"•''
I

Uvcr l'(«irtun,nl, J..l(>lm^<l .illiariniisl miu li< .1< n,
,

(U-lc)4.iti (il till- Nitlii rl.inils to tlic litsl mnlir-

encc. i(*. I.iliil » irlaie. 144. M '. d' 1' «.i'<- l<>

iinil (imtiTciii I
,
JiJ, mcmlHr loiuiuilti'i' (it

il lir-.t sul'cuniinis^ii'ii ul Miond

„... ;ji tuitr ;
incnilicr <uminitt>i' (if

(KaminatKiii of mioHiI .,,iiln.(iiiimi''Miin ul siLond
j

KmiiiiLsMiiti, v.- null . ; if* note. ; V' nutc
,
lhh-

j

viTMoniil mi r. Ii.iiil ship'-. ;i,iiniilc
;

ii.iv.d iMini-
i

lurdniint. (m; imli.- . im mc.inm« ul nndc-
|

lindi.r, '•ii'i

H(hr.( .ipt.iin l'.,,lili-:,Mti..l l<ii"i,i ).,v(,.nd.(,n-

Icri'iiif. -M ( .
miiiil>ir 1 .iiiimitlii ul < \,imiii.i-

hiiii III liiurlli 1 ipiiiini>'iiin .inil d suliciiiiiiiiitti'i-

oil I iintr.ilMiid .mil pu^t.il i oir<--p(inilim c -it «m,

;i,l not' . .
iiiciiiliMKininuttri- ul ( \,miiii.aiiin

III 1 1ll- loiirtli iiiiuiiii-^i'iii (in .iiiMli.irv vi>m-1>,

(.14 niitf ,
miiiil iiinitt(.-i^ (il 1 x.miiii.itn.n

(il tii-t sii'li(.itium^--iiiii ul Ihinl iniiiiiii-.^i"ii. (i''

iiotc.i;'! note, ii./i miti .
huihIki . uiiiiiiitti . to

divi^i- Jistiiiilnr -ii;n lor (.rutr. ! i.m 111 n.iv.il

l»)nili,irdiniiii. ;oJ ;
dcstriu iimi ul lumr.il

priic. I'll note, ntalii^ ol -.tfil-- |iiiiiiiii< two

(ipin SC.1-, ''!
:

.ippai.itii> lor ninkriiii; imiu-s

li inr.lc-''-. ''7''

Ik-l.liiiiaii. .Mix.mlrc. dilunatc of Kmmiaiii.i to

lirsi (oiiP rrii- I- 1'^: iiuinlHr draltmn loiii-

niittic ol .Ml out sulu oinniisMoii ol sii uivl i 0111-

iiiisMon. 13« not' ,
inu-rnatioiial 1 olllnll^,Moni

ol imiuiry. ; 1 .
d.ilar.ition l.ivoiirini; voliintary

arliitr.ition. ;'
.

viil\int.ir\ arlult.ition, 111. ;-' .

tontnliiitions and roiim-itinii^ m n,
, ii|iitd tirn-

tory, IS". Koiiinanrin riMrv.itmn to p.ii.itu

sitiliincnt (onvciition. 1;- not.- . .lul.ir.itionof

ictroai tivity of arbitration (.(in\intion. 58;

dclfK.itc to tlif second cmlin-ni c, Jl ( ;
viti

prcsidi-nt second commission :
iiuniluT i om-

mittic ol cx.imination U of lirst siilnomnus.sion

ol lirst commission, -' < J note, J40 noli
.
mcmlxT

committee of ex.imination of Mcond sul com-

mission of sec nd commission, soj note, jiS

note. 55^1 note ,
mcmljor comniittic of examina-

tion of first subcommission of second commit

sion, 52 1 note , voluntary recourse to commis-

sions of inquiry, 313; obligatory arbitration,

41^. t43 ; n.ival IximliArdincnt. 70;.

|i

, ill-

ltliu\anartli Nirubal. I .iplain Luann. delmil

Slain to si( Olid Kinlerenie. J14

Itianio (hev.ilur .\ui(ii->te, deU>; (e ol ll.ib

tirst (onbri n. 1 , 17

Hihoiird. (ieorKc dden-it' ol Iramr In lirst 1

ten ni ( . 10. diilN ol niilitirv (Kiiip.inl. i4''

Hildt. Hamnl.irl Nils Daniel, d ix.ite ol S»i .I. n

and Norw.iv to lirst lonlereme, m ,
,iiii.iiil-

mint to lin.il .1. 1, -'4
.

perni.ini nl court ol oiu-

tr.ition. '"I. 74-

Hille, Ir I., delcKili of I>eniiiarl< to ntsi
.
,iii

lerenie, I'l ; vue president ol third lomiiiis^iiii
,

shore eiidi. of latilis, 15 1

Hlainc. l.uiKs t, . sei I. I.iry ol •«l,ile III tin I i.ii.

St. ill ^ pinpos.d r'i;ardin(i \ em/uel.m loiili.i

debts, .to'.
, ,

Itorel, (.(iloni 1 r.iik!i''ne, di IcR.iti ol Switierl.m.l 1

second confennie, JI4. reporter se. ond -ul..

(ommissioii of seioii.l lomniiMiioii .md m 11

loiiimittic ol ( \aiiiin.ilion, ;ii.' note. ^ {>^ nni.

;S(. note. >7'i noti . riKlits ol st.ile « liosi n. u

trality bas been violated. 547 .
report to loii

ference on riKlils.md duties ol neutral st.iti - .r

l.md. ; 1"*
.

lirst report to conlereiue on mmi i

perx'ins in belliKen nl territory, ij'., siippl.

m.nt.i! report loionlenme 0:1 iieiitr.d pei-..n-

It liellineti nt tcriitory. i7"
llcirgeols, I,eon \ li tor .\uKUste, delev;,iteoi I 1 n '

'

to lirst i.inlirence, K. ,
prisidenl thir.l (.muui-

sion .md ol loiniiiituc ol ex.mun.ition tliet...!, 1

note, noodoin. -.in.l ni(.li.ili.in,4'., 7' ^1"'

on perin.ini lit . iMirt of .irbilr.ilion, 04 ,
-. ..|' .

artu le .'7 III p.e 1"' -it tleiii.'iit i onvention. ;
..

"

rcMSKiii ol .iibitr.d .iw.ii.l. "-'.
.

laii.l w.m.i

i;o; deleK.itt tosiiond ii.nlerinie. .•o'(
;

pi

d( lit ol ( ominilti es ol ( \,miin,ition .\ .m

lir-1 suliiiiiunu— iiiiiol lirst comiiiiv-ioii, U
J (., null , |i, ill r,l lir-t . oiiinu—ion, ol il- -'il.

colllllll— lull- .ili.i ul luninilttreul ex.lllllll.ll I. m . I

th.' seiun.l sii 111 main i—e 111. 7;^ n.ite
,

dilii 1. n i

b. iw. 1 11 )ii'ii. i.il .'11.1 11 111 111. li. i.diiiii -lion-. J .

;

judKi • ol iiiurt ol .irliilr.ii jusiii .. _• lo, .: 1 1
i

J4,- .
titli ul . uart ul ,irblll,ll ]U-tlce, -41 -|'

1 i,il li l.-t.itlon-, JU. -'''
.
proposes .iiiieiidin. nl

'

respi'i lini; -e-sions ol courl, joo
;
acceas toiuun

ol .irbilr.il iiislui. -7; . ol'liKatory arbitr.ili.n

i

i7-, '77, ,i7'', .<^"' i'lO, 4"-' 4"7. 41 I. 41>, ii =

44 i, (1.1 iiii.mimily, 4> 1 . diit\ ol neutr.d -i il.

,IS to loreiiin enlistment, ;;^, »ar t.ixes in u.
.
u

Pie.l terrilorv, ;'-i, n.i\..l l«inib,ir.lmenl :•"

i,

1; .

u.it.

ipporls risolution on limit. iti.ui ol .irni.iiin nt.

,1)4

llr.indstr..m. lol.iiul 1'. H, i;,. ilcle^ate of S«i.li],

totirsi loiileri nie, nt . member special tei linu.il

I ommittee on Kussi.in iiropusal lespei tinj; liinit-

.ition ol l.md lorccs, siiliiommission of Inst i.iiii-

mis-ion, 173.
,

limn. I oiist.intin, delegate of Denmark lo -ei.nu

conference, juS
,

viie-president second mm-
mission , member committee ( ' examin.itmn ..;

second subc.imniission of second commissiuii.

;i>; note. ; ?« note, 550 note, member luni-

inittee of examination of first subcommis.sion i.i

second (umnussion, ^21 note,

Diiclian.in. ^ir liange William, as plenipolenti.irv

of t'-reat firit.iin. signed loioadditional ptolocoi

»(>«,

Buchanan, William I . deleKatc of fnited st.di-

to second conference, 2o'i.



iM)i:.\ OK i'i;i<s(iN>
'III

Buol-Sihoiirnstrin, I Ount. Aiiiu.iu npi-iiifi
livi- at thr ( fin^ri'*t4 of I'.iri'^ol im^'i. m.'

Htii|iitt, (tilonrl Siliattun. dflin.itr of I fiinu.iv
to Nrconit Lonfrri'tiM'. il.4

lliirl.im,ii|ui tti' Moiir.i. t,incri'<lci, diliuiii of
llr.Ull totrrollcl lonlrrirm

.
jn;

, inrliilii't luiil-

initlir ol I'x.iniiiiilinn "t lirit siiIhoiiijiii^-.ihii of
tliiril < otnmi^>tir)n. '>iM n"ti III.

lonimittir of 1 x.iinin.itiun of •.cKind ^iiIkuih
iiu^Moii iif lliiril I oiniMi^iMin. Hjs nutr

, imnr
l.iyuiK l>v iinMr.il>. •.;( . iiulrmnitv fur iii|i:rM^

t.iUHi-il l)y miiir-. uiil-uli niitilii'il nijii.'i- -,,
,

iMi-.ininK "if iiiiilclcii'lril pill (• in n.iv.il iHunlMid'
iiiiiil, '«)f

. luulr.iU 111 ii,i.,il \. II X4;
llint.iin.inli- V Sirvrti, Antonio ^in. In/ .|i

, ililr-

K.iti- of I iilia to M-i iinil 1 onfiTenc r. juS
, iiuin.

Im r tonimittri' ol ix.iniinalion of «M.n.| .iil.

I oniiiiission lit -^i-iiiriit 1 oniinission. ;<-_• iiotr

; iH note, ; vi nnti-

HiitliT, I li.irli'> llrtirv. ilili'tj.itc of Initil >i,iii-,
to ^itoriil ( onftTtiii r, -"o'l

( im|i.i, MiKui-l Ann. 1. a-, plrniiiotcnti.in ..t ( iil.a,

•lUncil ll(lo lililltlnnal protoiol, HnS
Canilaino, larlos f... ililrnalc ol I'.in !,, Mi.irnl

t olllrrrncf. -M*', inrinlHT I ollllnittn <i)<'\alill-
nitiiiii H of lir^t Miliioinini-'iion ni ui-.t mni-
mis^ioii, it.' notr. J411 noti'

(arlin. tlaston, il li'Kati- ol Swit/iTl.m.l 1,1 -.iLond
loiilrrrni I'. J14 , iiuiiiliiT loinniiilt I iiiixainina-
lion Aol first Milnoninii^Moii ot llr^t i imiiu^-^ion,

Ui notr; vuf prisiilint mi mid 1 uinmii-ioii
,

ini'niliiT lominittrc of rxaminilion ol .nuiiil
salii oininiiMoii ot m'i omiI 1 ornini-^iiii, ;,,j noti-,

v(S noli-. 5;0 IMtr, nuilllirr . ,,llllllHli ol
I'xaniination ol lir^f Milironinii .-i..n ni ^i.mikI
( oIllllll^-^lon. ;,! note, nii'iiil>rr .Miiiiiiittit ol
r\aininatioii ol .i-, omi siilu iniinu^Mon ul ihinl
i.oiiHiii^M,,n, ;u noli-; iiotnr^ l.\ i ..mnii^^ioTi?.
Ill ini|iiirv and pi niianiiu loiir: t . In -nvid in
tlilld loiinlric-^, :iS, oliliL;,i|.ir\ al lilt lalloii,

i,"'J. Ii)ii. (oil, (ii;. 41 _
. a^ pli liipoit lUiaiv III

Switii-rlaiid, Mi;nid lorn ad. nil. r 1 protoMil,
>oo

,

I'arni'Kii', Andri-w, donor ol tin- p lian' ut pi.ur,
I'lS

, lidtrr from l'rr>idinl Uno^i mIi Ui;ardinn
i^jcnrral atlntratmn tri-alw -'i''

( astinskjold, Joh an W'lllnlni t .rr\ . nkop, ,..> plrni-
poli-ntiarv ol l>i-nin,irk, Mt;ncd 1 ,10 a dditmnal
protocol, sos

I a-.tli;li.i. Captain franvol^. iUliL;al< ol ftaly to
Mcond conltTinic. .'lo, incmbir 1 ommittii'S of
rxaniination ol lust siiluommi^^mn of third
lommission, ii4H note dv notr.o./, noir

; ni'in-
liir lommittc 1- to divist- di^tini tivr Mqn lor pro-
ti'ction in na\al lioinbardmcnt

,
;".'

: nn'inl»t*r

lommitti'i'S of t'x.iinination of - < ond >iiIho'!i-
inission of tliird coninussion. ; 1 q n. iti-, > ?.•< note

;

apparatus rcniliTing mines harmU'xs. '"1
; mines

as mast ilefencc, 'lO,-. ''Oi;,

( astilho. Captain AuKiistode, deleKatc of I'orlUKal
to tirst eonfcrenee, iS

( istro, Juan Pedro. di'lei;ate of I'riii;u.i\ tose, ond
'onfercnce, .M4; favoured permanml iniirl,

Cliacin, Captain Francisco, delegate of Sp.un to
second conference, jo<; ; meml)er committees of
examination of first sulxomitiis.Mon of tliird

commission, (i4(< note, o.;'') note, O'j'i note ; mem- '

ol examination of serund siili

Hurl I omiiuHiion. H\H note

mil

Imt coninutli '

t ommissioii ,,t

mines, f,M

ClianK I lung loiik!, d.leu.ite ol (Inn., to
conference, joS

Chao Miclui., diliK.ite of clun.i to -.e. ond mn-
terenee, .'08.

Cliatidej I'dotn, .Ma|i.r-( ii neral .\Ioiii, deleg.ite of
Slam to set ond • oiiferem e. .'14

tlioate. Joseph II . dclen.ile ol Inited St.ites to
seiond loiilir.n.r, .•,,;. hunor.irv president
third commission niemlur i oiiiniitti e of
examination II ol m-i siilicoiiiiiussion ol Inst
commission, .m.' note, .vionote, meinlKr 1 om-
mittieol ex.imin.iiioii ol seioml siil.coniinission
ol hrst commission, ,-;s note, shorlconiiniis of
penn.inent .oiirt of i.Si,,. ..

, , .. ,^ ; Ameri' in
pro|i.t lor (oiirt ul .irliitr.il pistiie. jy,, ; 1,-.

.' tv .
on title to lie KiMii to iiiiiri, .•41

, iiii

numlHT ol |iiil,;is in pi rni.uient loiirl. .•41,;
court of .irliitr.il pisiu 1 .

.'i o
. comp.-ns.ition oi

memliers ol commission ol iiii|uirv, Uri,
, re

marks opposing iKriii.in proposal ol .111 olilm.i-
tor\ i.iinfi.,)!!! ., J',.,, spiei h in lommissmn
on oliliK.itorv arl)ilr,ition, 4|o. 411 , on riKhi ol
majoritv to include projei t of olilin.itorv arln.
tr.itiiiiinlin.il.il 1.4;... i;4 . private proiiert\ .,t
se.i. 1.00 note

, l.iMiurinj; lontinu.inie of nli.i of
loiitr.ihand ol w.ir, on; note, exempli.m 1,1

lislnnn vessels irom 1 aptiire. ; ),s note ; letter 1..

the |iresi.l,nt 111 the lonlerence outlining tin-
.illitu.l. Ill ih, I nit, ,1 st,,|es tow.irds limit. 111. ,n
111 .irmament. >.,)

I l.ireudon. l-larl ol. liiilish pli-nipotenti.irv at the
(.ilH;res,o| |i,oi-.,,l |s;,. ,,, ||_ Uritlshseile-
l.ir\ ol -i.r, ii,i 1,, 1,1^11 .iii.iirs. imie rispciiini;
lilt ( .1 111 \.i .i.Mniii.i.d mil lis ol isi.s IM
miti

t n.in.i.i, ( olonel ( iillst.i

111 hrst loiii,n 11. .
. 1 s

I'

mill. ileletMteol Koum.ini.i
. llliinlierspei i.il techllli ,il

lonimitlee on Kiissi.in propos.il lor liinitation ol
1,111. 1 lor. IS. mil iiiilit.ir\ liiii!i;rls.

1 ,-

t

Co, UimII. M.i|,,r t.eorne' K\n,ist.in. 'drlei^.iti of
t.re.it lirit.un to sei ond 1 onlereiM

. jin
Com h.i. Cirlos. deleij.ite ol ( hile In s, , ,,ii,| lonlir-

enie.jn.-; f.i Villi rei 1 alvili d^n^; 1
. .11, lit Ion,' K ontr.i-

li.in.l. i«io note ; liniit.itn.n ol n.iv d forces. ,Si,;.

Court. I.ieiiti n.int-Colonel (. h.irles .,. delegate of
lde.it lliit.iin to lirsl eoiilereii, e, i- ; member
dr.iftinj; 1 ominittee of second siiIh .imnus.sion of
second commission, ij.sniite. assistant menoiet
ol drafting committee of lirst snlicommissmn
ol seiiind commission, i ;,) note

Crowe. l-ATe. dele^-ate of Cre.il Hritain to second
conference, joc, ; memU-r committee of e.x.imi-
nation C ol Hrst subcommission of hrst com-
mission .ind of draftini; sn l.iommiltei- of eoni-
inittee ii. u i note. .-40 note

; rem.irks of court
of arbitral justice. .",; ; treaties of ol)lii;iitory
.irbitr.ition, 54..; rem.irks on .Vustrii-tliin«.iri, in
resolution on oblu.itory .irliitration. 405 , dele-
gate of Great liritain to I'aris conference of
I911'. IS14

I rozier. Ciptain William, delcnateof United States
to tirst conference. 10 , mem!ji-r special technical
committee on Kiissian proposition reKarding
limitation of land forces and military budgets,
i,-.t

; immunity of private property at sea, 1 1,-
;

war on land, 1 ;;.

H
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A k^

ik-lfKatv uf liulKaria to

,
di'lcgati <>l Kcuailor to

rcscrvatii>n to contract

Dalb^mar. Jean Joseph, (iclegatc of Haiti to second

conference, iio.

Davis, BriRadierCeneral George U ,
delegate of

United States to second conference, 2<X) ; mem-
ber committee of examination of second sub-

commission of second commission, joj note, 538

note ; destruction of neutral prizes, bi 1 note.

Pelyanni, N. P., deleRate of Greece to first confer-

ence, 17.

Denison, Henry Willard, delc)!ate of Japan to

second conference. Jio.

Pes. amps, Kdouard Francois Hug^ne, liaron, dele-

nMv of Uelgium to first conference, 1 5 ;
member,

general drafting committee of tirst conference.

-M ; 14 note ;
president and reporter committee

ol examination of third commission, 4.-, 4.! note ;

report to the conference on pacific settlement of

international dispute^. 42 ; international com-

missions of incpiuy. 51 ; essay <m .irtutr.ition.

<<:
;
gener.d siirvev of ihe clauses of mediation

.inii arbitration atlecting the powers represented

at tile conference, ill.

Iiimitrii'it, Commander S

second conference, 20~

Horn V de Alsiia, Knricpu

seicmd conference, _o.**

debt convention. 1/04 note.

Iirat;o, I.uis Maria, delegate of Argentine Hepublic

In second I onlerence. .;o'i ; member lommittee

of ex.imination .\ of tirst subcommission of tirst

inmmission, uo note, vice-prr^ident ol third

» ommission ; f.ivoured perm.i' ' court, JjH ;

favoured enumcr.ituu; cises for uhligatorv arbi-

tration. !;., ;
intern.itionaloliligationscinnotbe

evaded bvrelving upon some internal obst.icle,

?Si; remarks on obligatory .irbitr.ition, .iH;,

';S«. 4-'; . ojiposcl .\ustro-Hung.iri.iu resolu-

tion on olihg.itory arbitr.ition. 4;! ;
contract

debts, 41)4 ; spee( h on coercive measures to

collect contract debts, 400 .
opposeil Mrazilian

projiosal cimcerning war-shins in lourse of con-

stnictKm. ^4; ; Imutation of n.iv.il torces, Sy;.

Khrensvard. Joh.in J.icob Albert, .is pli nipo-

tentiarv of Sweden, signed Udo .idclitional pro-

tocol, 8ot).

Klles. Sir ICdmond Ko< he. delcg.ite !! Gre.it

Hril.un to second cr.nfcrence. 2in)
;

member
lommittee of cx.inimation of second subcom-

mission of sccimd tonunissKm. '"^ note. ; ;."*

not!', fionote; meiiiber committee of examina-
tion (if lirst sulMdinnussion of seccmd commis-

sion, qji note.

l-;sleva, Gonz.llo .\ , deleg.lte of Mexico to second

1 onferenc I'. 211 ;
memlx-r committees of ex.imi-

n.ition ol lirst subcommission of tirst commis-
sion, -'!.: Hole, ui note; member committee ol

( x.iminatiou of siibei ond scommission of second

I ommissioO,,-;Snote, favoured permanent court,

.i.s; conversion ot merch.mt ships, ;v? notes

IMourneiles de I'onst.int. Paul Ibnri Hen)amin,

H.iron d'. deleg.ite of l-rance to lirst conference,

17, vue president of third commi.^sKm ;
mem-

Iwr committee of ex.imin.ition of third conimis-

bion. 4! note . .imendnunt, international com-
missions of iiiipury, ;4 ;

proposal that powers

recommend to disputants recourse to The Hai;uc,

,-1, ;2 ; delegate to second conference. 2<j>i .

Miietarv first -uln ommission ol hrst commr

sion; vice president third commission ; memUr
general draiting committee, i22 ; memlnr
committees of examination A and B of first

subcommission of first commission, ,?io note,

232 note; international bureau, .l.i.l, W; ;

remarks on list of cases for obligatory arbitra-

tion, i8g.

Eyschen, Paul, delegate of Luxemburg to lirs'

conference, i»: international commissions i.i

inquiry, 51, 52. 5? ; rights and duties of neutr.il

states,' 140 ;' restitution of railway plant, i,?
;

rights ol Luxemburg under treaty of London.

I ;4 ;
delegate to second conference, .mi.

meniber committee of examination B of lirs'

subcommission of tirst commission. -,;.' note,

240 note ;
memlHT committee of examin.ituri .j

second subcommission of second commission,

502 note, jvSnote, 550 note ,
delegat'on of coiir'

of arbitral justice as commission of incjuiry, Jts
;

neutrals in land warfare. ;,-,-

l-vsinga. Jonkhci-r \V. J. M. van. delegate ol il,.

Netherl.inds to second conference, 212.

l-"a'''m. Baron .\.. as plenipotenti.iry of Beliiiuni,

signed 1010 additional protocol, Ho.S.

Firraz. Lieutenant Commander C.uilherme Ivcu-.

delegate of Portugal to second conference, .'i ; ;

member committee of examination second -uli-

commission of third commission. H.tS 11,4,
•

;

amendment, submarine minis. (>72 ; exemjitmn

of hshing boats from capture, 7.!i( note, re-

marks in order of departure of belligerent vi ^x. K

from nentr.il ports, .H;<..

Fisher, Sir John .\., delegate of Great Brit,on I0

lirst conferenci', 1; ;
vice-president second snl-

commission of tirst commission ; member dr. ill-

ing committee of tirst subcommission of semi;.!

commission. 1 >i> note

Foster. John Watson, deleg.lte of China to sc,,,r..l

conference. 207 ; speeih on inviolabilitv . 1

eneniv private property ,it sea. 000 note,

Frelinghuvsen. Frederii k I'., sei retary of st.i!< .1

the I'nited States, views regarding Vem ^U( I..11

contract debts. 4</'

Fromageot. Hi nri .\ugiiste. delegate of Fr.ini. to

second conference, 21K) ; member cominittcis ni

examination A, B and C, of first subconiini>-^i' :i

of hrst commission, ill note, Zi2 note
;

sc. r. -

tary and reporter ol fourth commission. ;>-.

^92, 7?5 ;
member committee of examin.itioii III

fourth commission and ot suocommittee on 1
m-

tr.iband and postal correspondence at sc.i, ;i.;

notes; reporter lomnuttee oi exaniin.itioii "i

fourth commission on .luxiliary vessels, '4

note ,
.imendment to i>.icihc settlement loiu.i;

tion, 14^ ; table ol proposals for oblii;.!!.!',

.irbitratioii. (74 ;
general report to the lonlci-

ence upon the work of the fourth commissi. iii.

;iS_'. ;<i2. 7^5 ;
in.niuiiittes of coast.d lisliii.L;

b.irks; 7.(';.'

Fry, Sir Lilwanl, delegate ol Great B- t 'n i'

second lonference, 2ik( ;
honorary .di m

hrst commission and memlier commii.ce. 1
1

examination A, B and C, ol lirst subconiniissi n

of first commission. 2 u- note. 31 1 notes ;
mem-

ber committee of examination of second sui-

commission of hrst commission, 75H note, :-u ,

supports establishment of court of arbiti.d

justice, 2lS, 230 ;
oppose- German proposal l"i

r* i''(!

il
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obhgatdry ../)«/> .)«;%. jo<) ; procedure in rom-
missions <.f ini|uiry, 32}. 324: amemlmcnt
rfspcctiriK ''""' I'""' I'y ftnif'nmn^, (44;
arl)itr,il procedure, }^i>

; oblig.ilory arbitration,
,t7S. })<\: iSS, tSc), ^(,5, 4,jj, 405, 414. 4(j;
retroactiMiy of arbitral aw.irds. 411 ; opponed
olilisatnry arbitration o( disputes involving e\
tra tcrrit'jr7,il rinlits, 441, 44.'

; opposeil Austro-
Hungarian resolution on ol)lit;atorv arbitration,
4=1 . l>rivale property at sea. i«)i' note

;
piue

court, ---.ii, !Mk)
, address ,in the liniit.iti.ui ..1

arniamrnt, Si)j
; proposes r^soliuion on liiiiii.i.

tion ot arin.iineiu. jjj, .^04.

Fuente, (,u»t,ivo de l.i, deley.ite oi I'eru t.. ~r, ,,n.l

conference, 212.
l-usin.ito,(iiiido,delen,iteol Italy to sec. ind onlir-

eiue, 2i .issist.int ]iresident lirst siil>, (,niiius-
sionof lirst coniniissmn

; member -uln niniiiittec-
of general dr.iltinw lomnidtee, ji;: number
conim'.tti'cs of examination A .ind Ii 1.1 lirst

sulicommission of lirst commission, ;ii note,
^,;j note

;
president cominittee oi e.\,iniin,ition

C of lirst hiibconinussion ot Iirst 1 oii"m>sion, i i i

note
: menibrr committee ol e.\,uiuii,ition oi

lourtii loinmission. ;<)5 note, cinpi'tem \ of
tonrt of .irbitral justice, .'e.i, 2n ; ..rbitration
(irocedure, ,i4o ; obliKatorv .irlMtr.itnm. j.-S,

.i,-ii. ,^'<i, jSj, ,?h?, i.S',. ioi, 'i.;4, io;, io" ; il.ivs
of Krace, j.So

; conversion ot imn li.im sliips,

500 note ; blockade. <)oS note
; n.iv.d u.irl.ue,

''II note: bombardment b\ ii.i\,d lor. es, o,;,-

note
; restru lions on cijitiirt 111 u.nal u,a, -4'.'

note.

(iali.iiii, I'ern.indo, -01

,

(ian.i, l)omiiif;o, .leleuate ol lliilc 1,, >,.,,ii.i lon-
fereike, jo,- ; \ ice-president tliird onimissKm

;

declaration as to contract dcl.i^ .oinentiou,
90J note.

("..irci.i Kos.ido. Licuten.intfolond loni.iz \n-
timio .|ele(;.Ui' ul I'ortuual !> seioiifl comer
em e, .'M

(ocsl von (desliiiKcn. Baron Wl.ulimir, delcRate
ol Au.stn.i- Hungary to second conference. 20(^

;

member committees of c.x.unin.ition of .second
subcomniission of second commission. ;oj note.
5.^8 nctte. 55'> note; member committee of
ex.imination ot lirst subcommission of second
commission, 5JI note; report to mciukI ccuifer-
enci- on amendments to iNio rri;iil,iti..ns on w.ir
on l.md. ;.'!

: report to srcoiid 1 oiiierence on
decl.irations ot i.Soo. *^^'^

(.il Fortoul. Jose. delcR.ite of Venezuela to second
conference. .M4; l.ivoureilest.ibbsliment ol . ourt
ol .irbitral jiistKc, _ vS

; rem, irk-- 011 movcrv ol
contr.ut debts, 4,1s.

(iilinskv. Colonel, delegate of Uussi.i to 111,1 tonter-
ence. 10 ; niemtier dr.iltin); committee ol tliu

second subcomniission of ttie second . ommission.
i,?.S note ; member of special te. Iini. ,d coiumit-
tie on Kussian propos.d on limit, lUoii ol l,ind
forces and militar)- budiiets, 17 V

(iomez Cirillo. Fnrique, delegate of ( iii.iteiii.il.i to
second conference, Jio,

(i"ppert. Dr.. delei^.ite of C.ermany to sci ond
conference, .'o; ; member committee of e,\.imi-

nation of second subcomniission ol thud com-
mission, 71; note.

(irellc Kogier, fount de. delegate ol l!eli;iiim to

immunities of members offirst conference.

HaRue Court. 70
Orieg. Joachim, delegate of Norway to second

conference, j 1 1

.

Cross von Schw.irzhofl. Colonel, delegate of C.er-
many to hrst conference. 15 ; member drafting
committee of seconil subcommission ot .second
commission. 138 note; member of special
technical committee on Russian proposals ot
limitation of land forces ,ind military bmlgets.
I7,i

.
remarks on /, irc ,-n mii^.-.i-, 14J ;' prisoners

ol war, 144; bomli.irdment of undefended
places. 140; p.irlementaires. 147; arnusticcs,
14S

;
lilv-rty of action of l)elligerents, 140.

Groiiitch. C.eneral S.iva, delegate of Serbia to
second conference. 21 ?,

till. oil, ilia, Fern.imlo I". . dek-K.ite of Bolivia to
seiond conference. J07.

Ciudeniis Haron l-;rwiin. ,is plenipotentiary of
d loio .idditional proto-.Vustn.i-Hung.iry,

col. .No,s.

C.ues.il.ig.i. Alejandro, , |ilcnipotenti.irv of .Argen-
tine Kepiiblic. sigiie.l i^ir> .eldition.il protocol
,So,S

.

iMidl.inme. Je.in Jules (iustave I'aul. Baron, dele-
gate ol Belgium to second conference. ;o7

;

meiid)er committee of ex.imination B of hrst
subcommission of the lirst commission, 232 note

;

re|iorter to the hrst commission. <ik,,4i)I
; mem-

ber committees of exaniin.ition .\ and C of first
subconimission of lirst commission, no note,
ill note; [.roposal respecting application of
oblig.itory polynational tre.ities, .578 ; remarks
on (piest Ions in vohingsovereigntv and security of
states. ;,s,,

; rem. irks on obligatiiry arbitration,
4.:'<

: report to .second ccmfcremc on revision of
I8<)0 ii.u iiic settlement convention. 309 ; report
to ccuilerence on employment of force for re-
coviry of contr.ut debts. 41*1.

Comdell, .Major-C.eneral von. delegate of C.ermanv
to sei ond cimlerence, .'o; ; member cominittees
of examination of second subc.mimission of
second commission. 502 note. ; (8 note. 550 note

;

member committee of examin.ition of lirst sub-
commission of second commission. ^21 note,

Ciutierrez I'once, Ignacio, as plenipotentiary of
Colombia, signed Kjio addition.d protocol. '80S.

Hagerup. (.eorg Francis, delegate of Norwav to
second conference, 211 ; vice-president fourth
commission

; president lirst subci-mmission of
hrst commission; member committee ol examina-
tion of lonrtli commission. 50,? note

, |iresi(ient

committees of i --iammation .jf hrst subcom-
mission of third commission. (148 note. 'i;(i note,
()<)0 note; member committee of examination
of second subcommission of lirst commission,
758 note ; member committee of ex.imination
of second siibcommis.sion ol third commi.ssion.
8i8 note

; .ittended meetings on iHimbardment
of subcommission of third commission, oy-
note ; as plenipotentiary of Norway, .ugned
1910 additional protocol. .808

; .ippearance of
w-itnesses before commissions of inijuiry. }2i

;

position of Norway respecting enc-mv private
property at sea. 'hx) note

; f.ivours .ilxiliticm of
cimtraliand.'ioo note; block. ide. (109 note; on the
Colombian amendment reg.irding mines. 05 ^ ;

prep.ired synoptic t.ible of submarine mine
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h-l

J
i !

proposils, iiw: mines for i-ommcrcial blcxkado,

»>68
; i)ioiios;il rcsptctiriK mincUiying by neu- i

trals. (174 ;
restrictions on maritime capture,

74onote, time necessary for coaling a war-ship. ,

HamniarskjoUl, Knut Hjalmar Leonard, delegate
;

of Sweden to second conference. J 14 :
member

committee oi examination .\ of first subcommis-

*ion of first commission. 311 note; vicepresi

dent third commission ; member committee ol

examination of fourth commission, ^i}} not<- :

mcmlicr committees of examination of first

subcommission of third commission. (t4>^ note,

f.jfi note, i>c)') note ; nu nibir committee of 1

examin.itiiin of second siibcommissicm of first

commission. 758 note; member committee of

examination of second subcommission ol third

coninussion, S.lS note ; method of selecting

)U<lges for court of .irbitral justice, J4'.
;
obliga-

tory arbitr.ition, (7;. .17''. i;«. ^>''-' 3'^i ;
state-

ment ol d.issi s ul tre.it V cl.uises properlv subject

to obbtj.itorv arbitr.ition. \S-
; , ,.»i/)c .m/s loij

;

amendment ; oblijj.itorv .irbitr.ition. 41J
;

attj-

tiide on Portuguese proposition respetling obli-

gatory arbitration, 414 ; d.iysof grace ;.S! notes;

conversion of merch.int ships, ;<j7 notes ;
p.ri-

y.ite proiierty .it se.i. <oo notes; .du.lition of

coutr.di.ind, K'v, note ; mines. (.;<;, '<i«\ ()(,;,

'.(iS
:
restrictions on maritime capture, 740 note

;

str.iits in nav.d w.ir. s.17
;
amindment respeit-

ing twenty-lour hour rule, s;.', S;( ; number of

lielligerent war ships sininlt.iniiMi^lv in miitr.il

port. .Sji, «;'> ;
M'lpiestr.ition ol |irizis in neu-

tral ports. 864.

H.U1-. Ke.T-Adniir.d .\nton. .lei. '^.ite ol Austri.i-

Hunij.iry t.i sn.m.l confiriiKe, _'.)'
.

lueinber

comniittei s ol ex.iniinatioii ol lirsl siibcomnus-

-.lon of tliir.l cmimission. o4,s note. (150 note.

iK/d note ; number committee of examination

of seion.l MilnommisMon of thir.l commission.

71; n.ite :
niein.ir.in.luni i>n ren.lering mines

harmless, <:;".

Hav, John, -eiretary ol --tate ol the rnite.l

States: ciri ul.ir mstnu tions of 1.1.14 suggesting

. I second pe.ice conference. iS.), i.Si

H.iy.ishi. H.iron l.i.lasii. deleg.ite ol J.ip.in to lirst

. onference. 17.

Hidengren. C.ilonel iMMil. .lele-.ite oi ^^^e.len to

si'cond i.mference, - i .;

11. liner, Joh.innes, del. -,ite ..I Swi.l.u to se. .m.l

.onference. J14.

H.lsmoortel, John, as i)liiii|iot. mi.iry nl S.dv.idor.

signed ioioa.Mition.il pr.it.n.il, >.•.;

Hennebii.i. I.eon, deleu.il.- "I I'.i-i.i to secn.l

. onference. ju.
lb nri.|iiez 1 Cary.ijal. Ir.iii. i- o, .leleu.ite .il

Dominican Kepubli. to ^....ii.l > .ml. r. n. .-,

.1. 1.u.il. .il l)lll:.;.ui.i

nS,

0(/inote ; secretary hrst subcommission of thinl

commission, (hj; note ; member committee ol

examination of second subcommission of tlur.l

commission. 71; note ; <m necessity for un.ini-

mity, 450 ;
prisoners 01 war interned in n. iitral

territory, 54? ;
remarks on rights of neiitr.il

states, 547; neutral railway material, ;'! :

conversion oi merchant ships, ;g7 note ;
priv.ite

property at sea, fxH note ;
alwlition oi conira-

band ol war. 6(X) note ;
prizes in neiitr.d i".vi-.

Ht-14 ; mines. (yi4. ''7i»,

Hill. Daviil Jayne. delegate of Tnited Mat.- 1.1

second conference, joq.

Hjulhammar. Captain C. \. M. <le, delegil. .1

Sweden to first conference. Uy.

Hogemlorp. Haron van. Netherlan.l din. tor ol 11..-

protocol, j-'o.
, „ , t

Holgiiin. (leneral Jorge, delegate of Colomln.i m
secon.l conference. joS,

Hulls. Fre.lerick \V.. ilelegate of I'nite.l St.iU- :>

tirst conferenii-. 16; member conimittu- -1

i\.imin,ition of third commission. 4 1, not.'
.
pr i-

]i,.-e.l special meiliation. 4V ;
.ulvocates neutril

coimiii-sioners on comm.--Mons of imiuirv, ;;;

perm..n. nt court .li .irbitr.iti.m, 'i?
;
moral .Intv

of st.it.- to ..ill .itt.'nti..ii ol .lisput.iti!- '.i

ji.-rni.m.nt . oiirl, 7- ;

pi rill.nil 111 iiiurt, s.
;

sjie. i.il nu'.li.ition, i"">

Ho Yi 11-. iuni;. .lilegat.-

11. ss.iptiluell, M.ij.it Chnst.i

to lirst ..inlereiue. JC

lleuvel, Jules will .lell, .lehg.it.- ol lielgium t.)

-i-cond ..ii.l.renci-, -'.'7 ; mi mbe-r -"I" oiumiltei-

iif gen.r.d dr.iltint: . .immittee. ,117, member
. ommitti-i- of ex.imination ol s.-mnd subcom-
iiiissi.m of secon.l c.uniiiission. ;...' note, ;,!S

note, ;:;'. note ; member coimiiitt.-i- of examina-

iion of fourth c.immissuui, -.u\ note, member
. oninuttei- of ex.imin.ition ol lirst siibcommis-

Mon ol third . .iiiimission. '-4.^ not.-. o;(, note.

.lulus 1,1 ineml

text ol pi.i|io-iii.-n

to lir-t . .1

I-

,( Chin,

I

I Cliin.i to lirst loili.-o ii-lloo \\. i-l.-li..l.leK.it<

l'>

llow.ir.l. Sir Henry, .i. leg, it.- ol C.reat Hrit,.in •-.

lirst i.mlennie, 17 ;
deleg.ite to secon.l ...rM-

en. I-, -'O.I.

Hub.-r, IViiles-or M.ix. .U 1. ..;.il.- ol Switzerl.iii 1
M

second ..lUiereme. .' I 4 :
attitude of Swltzi I'.-r, 1

onoblig,itory.irbitr,ition.4->^ :

i.iyoursabulni n

ol lontr.r.i.iud ol w.ir. 00" note.

Hubmr, M.irtin. on prize l.iw. 7' o.

Hu.luourt. Pierre, deleg.ite ol ll.iiti to seen.! n-

ference. .;io ; member committee oi ex ir.iiii..

tion of first subcommission of third comiui— 1 -n,

(«)<i note.

Hurst, Cecil Janii-s Harrington, deleg.ite ol (,r. ..'

lirit.iin tos.-. .m.l conference, jo.)
;
meiidi. v -ul

conimitti-e of general .Ir.ifting committee. .'
;

-

J.ir.Mi-se lie Sillac. Max. l-'rench att.iche ol . i":-

b.issy, .issist.int secret.iry to .ommitt.. i

exaniin.ilii.n ol tliiril ciuniiiission. 4! 11. it.-.

Jimenez. Jii.m Antonio, .is plempotenli.ir-- t

P.inam.i. signed loio addition.d proto. ..1 - -

K.iran.l)..iiloll, Iv.m, .leli'tate ot liulg.n!.. t-J

se. .m.l . .iiilerenie, :o7 , arbitr.il jiistii .-. J :-

K.irn. b. 1 1;, Joiikheer. A. P. C. v.m. ilehi;.ii- 1

Nelli. rl.iiid- to lir-t conference, i.s
;

vie- pi- ;-

.I.-iit ol ur-l ronlerence, 8. ,is-istant pn -1 i- 1,1

of lirst lommission; member commm.. 1

.x.iiiiin.uioii oi third commission, 4! iiol.

port, r ol lust coninii'---ion, 17.'; diploniiii' '

-

imiiiiti.s ot Mi.-nibeis .il Hague loiirl, ,.. ,
im-i

t.irv o. . ii|iation. 1+.), 1 ;o ; r.port to . on;, i- 1>-

'

onde. I. ir.it ions .md on limit. it ion ol .iriii. .1 iri .-

ami w.ir bmlgets. 17.'

K.irn. l...k, Joiikh.-.r llerin.m Adria.m v.iii, .1. ,.

L:,it. 1. 1 N. thirl. in.l- t.. -...mil ...minn..- - :

'

hh
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member committee of examination fourth lom-
mission. 593 note ; laws and customs of naval
war, 122 ; conversion of merchant ships, ^(j;
notes ; report on laws and customs of naval
warfare, 61 1 note, 'ij8 note.

KclicdKy, Michel, rcpiirt to the Institute of Intrr-
national Kaw on contact niinrs, 656.

KlHii']>achzu Kck), Victor von. delegate of .\ustri.i-

HiHiKary to first conference. 15 ; memlK-r spct i.d

technical (onmuttee on Kussian propu^.d-. re-
spec titi(; limitation ol I.ind forces ,ind milit.try
hudjjet-;, l-i.

Klint, Commander C.ii^t.if .if. delegate of Sweden
to second conference-, _M4 ; niendu'r coinnmtees
of examination of first siilHommissiun of third
commission, ''.(S note. '156 note, 'ii('> iictr,

Knox, Philander C .
secretary of st.ite r.f the

rnitcd St.itis, cdteni.itne procedure Iit the in-

tern. ition.d prize (Oiirt. S| !. ,Si- SIS sj,, >_., .

text of identic lircul.ir noti'. sjfi

Kiineli de Norwill. Iinil, dele .He ,

Hungary to set nnd (.onference, ji " .

Koiiow, \V , deleK.ite oi N'erw.iy to lir-i 1

.\iistr

illlerenc

Krie;;!', Johannes, delegate of (

< oiifereiii e, Jo;; membt r

Hener.1l dr.iftin)^ committee. .'

mittees of ex.uiiin.iti.in .\. H.

rni.iiiv to second
111). ..iiiniittee of

r ; nitiuber coni-
11.1 ( .,f iirst siib-

eoininission of tirst coiiinii^sii.o .md nieinher
dr. lit I n^ sill" iiinmitteeof conunittre li, < 10 note.
-MJ ncpfe, \\ 1 note, J40 note ; ni inii. r . iiiiniiltee

ol ex.niiin.itioii of lonrth c oninii~~iccn .ind ui suli-

comniittee on contraband .in.l pi.st.d correspon-
dence .it se.i. yt\ notes : \-ie< .pre-.]. lent ol liist

commission .ind niendu r ol ...iiiiimtee nf i\-
ainin.itinn of seiond siilKomnn^sJon of Iirst

commission, 75S note; member loniinittee to
prepare ,/tii\tijjiii(:iri on inteniition.il ! ri?e

court, 75t), .SiKi ; delegate ot (.1 niiany to I'.uis

confereni e of icjio. .si^
; r< in.irk~ on c|ii.dilii .1-

*ions of iiidges on court of .irbiTr.d ju-tue. J4^ ;

diphmiatic priMkeis 01 s.tid jud.j. s. _'4ij
; re-

m.irks on lerin ot ser\ice on -pe. i.d deieii.itictns,

-'51, J ; J : rem, irks on expenses ,,i murt. j,~j
;

rem.irks on intein.iti ,11, il biin.iu .is cli.innels for

commiinic.itions to court ol ,irbitr,d .ustice. J; ( ;

p.u ific settlement, obliL;.itor\- n:f^t .jh/s. ; io,

i4** : arbitration procedure, vp- ; d.ivs of ,i;r.u e.

;.Sj note. ;S() note, ,><- note; i.iv.iured continu-
ince ol contrab.ind of w.ir, 'o; note; de-
-•truction of neutr.d i»rizes, 01 1 note ; exemption
ot post.il corri'sp.jnden. < from < .ipnire. ; ;; note.

Kiinzli. Colonel .\rnold. deleg.ite ol Switzerl.ind to

Iirst conference, jo
; l,vn 1 1: n!'i^^< . 141.

.acaze, C.i|it.iin, delegate of Ir.ince to ^i

.

ccmference. joo ; member coniiiiittie ol ix
n.itic;)n of Iirst subi iminission oi third corn
sion. oc^o not-' ; ii.iwil tH>ndi.udinc nt, ,~i>o.

..imm.isch, Hemrlch. deleg;iteol .\u>ti i.c-lliin

to tirst conference. 15 ; member coiniiuttc
c xamin.ition of third commission 4; n
member dr.dting committee ol -ecoii.l

ccimmission cit seccind coinniissicin, 1
is n

recourse to intern.ition.d Loiiimissicais . ii iii(|

'hoiild 1h' option, d. ;i ; est.ibhshiiit nt of

inanent tribiin.d. '; : c hoi. e ot niupire.
'hities ol ;ucl,;es ot perm iiii lit lo-iiI s.

,
;

vileges of prisoners ol u.cr. 14.1. ichpl

cind

.imi-

mis-

L;arv

c- of

-111)'

lite
.

iiiry

per-

sj
;

pri-

in occupied territory. 153 ; delegate to secon
'

conference. 206 ; member suliommittec oi
general drafting committee, 217 ; member com-
mittees of examination A, B, and C of tirst sub-
commission of hrst commission and memlxr
drafting subcommittee of committee B, \tn
note, j!2 note, ui note, 240 note, vice-presi-
dent of fourth commission

; memlxr committee
of examination of fourth commission. 51)3 note

;

assist. int president ot second subcommisston of
first commission ,ind membi-r committee of
examination of second subcommission of first

commission, 7;H note ; diplom.itic immunities of
]udges of court of arbitral justice, .'41; ; spec i.il

deli-gation of court of .irbitral justice, .-^i, j'15,
.'(If)

;
proposes rules for seli-i tion of members of

pc nn.inent court of .irbitration, no ; views on
.-'iii/'i »l^^. t4'>. .144; icrbitr.il procedure- 146,
550; obligatory arbitr.ition, t;;. 170; oniasi-ol
!c-gisl,uiir(- of a state ]ireventinL: the giving illc ct
to ,'n ;irbitral .iward. iSo ; rciro.ieti-. it v of arbi-
tr.il iv.-.inl. !Si

; con\ersion ol iiic rch.inlmi-n,
;')4 note-. ;c,; not'-.

I.aiigc-, Christi.in I.ous, dele-'4.ite of Norway to
second conference', Jii

: membi-r comniitte-e-s of
examination .\ and C of tirst subcommission of
Iirst ,oiiimis.,ion, !ii notes, propewed omission
of worel ' honour ' freim -Xme-ricin propos.ij lejr

oblig.ite>ry arbitration, ?><o.

I.arre-ta. Carlos Uo<lrigiiez. de-legate of .-\rgeniiiie

Ke-public to second lonh i- nci-. joei
; me-mber

commie tee of exaniin.it ton of f.nirfh commission,
s<>? n ete- ; t.i\-oiirs perni.in< nt court of .irbitral

pistice. _M-S ; pri^'.ite j>r'cpert\- .It -e-.i. ooi note
;

f.i\-oiirs.il)olition of contr.ib.ind of w.ir, ')<><> note
;

blockade, oo,s note.
I.c-ge r, J. N . .leleg.ite of Haiti to sec:ond conference-,

-M"
; siipp(,rted Americ.in preiject for pe'rni.ine-nt

couit ol .crbitr.il justice, j ?.S.

l.ie-!)er, l-"r.inc is. 1 11st riu lions fcer the gove-rniiie-nt 01

.irililc s of the' rnited Sl.iti s in the Held, 107.
l.isbo.i. l-:dii.irelo Ki-lix Sime~M s dos S.intos' ' 'i--

g.ite of Hr.izil to seconcl conference-. J07.
I.oeff, J. \ , delegate of Netherl.inils to second

conference, ji.' ; member committee of ex.oiii-

ii.ition of seconil subcommission of tirst com-
mission, ^^'^ note

; arbitral j^roceelure. ^4e).

l.ou Iseng-tsiang. deh-gate of China to first con-
ference-, 10 ; de-leg.ite to seconel conferenc-e. 207 ;

member committee of examinatiem of seconcl
subcommission of secrmil commissicen, i; j8 note-,

;50 note- ; hone^r.iry president third cennmission,
'-;<)

; member committee of e-xamination of
seconcl subcommission of third commission, .Sj.S

note; oblig.itory .irbitr.ition. 41^; jirotests

ag.iinst proposi-cl exiejition of extr.iterritorial

rights .IS siilijects for intern.uion.il .irbitration,

441
I,iiw. Setli, deli-g;ite ol rnitici States to first con-

ference-, I'l
; nil inber ol general cir.ifting com-

mittee-. JI, 44 liole- ; .irbitration [iroccdure, 71^.

.Macchio. i:.iron C.irl von, de-legate of Austria-
Hung.iry to se-c oil'! conference. je.o

; ,ilternative
me-mber coinnuttee' eit ex.imin.ition of fourth
commission, ^e;^ note; right to destrov prize
depe lids upon ol'ligatioii to iirovidi- for safe-ty of
li.isse-iigers. crew, .ind shiji's p.ipers, 587 note

;

pnv.ite i>ropcrtv .if se-.i. e . .,
, note- : favourable to
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abolition o( contralimd, '«' nott- ;
bUnkade,

'loS ndti' ; ro!,trictions on i.ipturt-, 740 note.

Maccilo, ( ount ile. (IcIeRdti- ol Portugal to first

conlcrince. iH ;
vicc-pri'siilcnt of third com-

mission ; maintenance of Rcncral jH>ace, 44 ;

permanent court of arbitration. W), 6H.

Macliain. Kusebio, ileleqate of I'araKuay to secoml

conference
Mackintosli.Sii itlie intcrnationalcharac-

ter of prize cou. ts, DO

Malian. Captain Alfred T., ilelo«ate oi Inited

States to lirsl conference, 1''

Maiiteuffel. Baron, Prussian representative at the

congress of Pans of 185(1, 112.

M.irees v.in Swinderen. Jonkheer Keneke de. rsee

Swiiulireii, lonkhcet K.neke de M.irees v.in.

M.irsch.dl von Bieberstein, Baron, ilelcgate of

(ierni.inv to second conference, 2o>
;
member

committees of examination A and B of first

siiliconinussion of first commission, uo note, .; u
note. 240 note, member committee of ex.imina-

tionol lirst subiummissionof second commission,

;.M Miiti : honorary president second commis-

sion ;
number committee ol examination of

second subcuinnussmn of lir>t Lommission, ,-;S

i.^ite ;
diLlar.ition t.ivounnK est.iblishment of

perm.inent court of .irliilr.itioii. J is
;

choice of

members ol .ourl of .irbitral justu e, J4ii
;

l>iisi-

ness tor till loiirt. -•'•o
;
remarks on obliKitory

i,if( -I, II-.. J'.o , dillicidties relatiiif; to ol)hf;.i-

loi\ .irliitr.uion, ;,-s. i,-o, iSo, ,lSi. 42-: ;
views

on ohliK.iton .irbitr.ition .in. I on obhijatorv

,.,i>lptnli:. . .Use. ;ss. ;i,l, 44!. sliei'th in

loiiHiusMon .m oliln;.ilMrv .obilration, 421.

424; supports imaiiimitv rule. 451. 4.vl ;

use bv billiyeient- ol tele«iaphs ol iHutr.d

sl.ite. ;44 . -ervices ri-ndercd by neutr.il per-

s,. Us 111 i.rntorv ol belligerent, 570; enemy
pru.ite pr. .perU .it se.i 'x«i note ;

ta\oiired ton-

tinuunce ..I coiitr.ib.ind. '>o; note; blockade,

'Kisnotf. mines I'lr lonuniru.d block. idc. '•; 1 ;

inipossibilitv ol distintuishinK !>et\veen use of

mines tor deteiiLC and .ittack, 05 ! ;
rem.irks on

coilili. .dion of .ulcs toncermnn mines. Ov2 ;

establishment ol .111 intcrn.ilional jirizc juris,

diction, 7;,s, -^i,,

M.irtens, Fedor l-edorovu li, .leh>;ate ol KusMa to

lirst conierenie. 10: member i;ener.il drifting

committee, 21. 44 ""'e ,
member ormiiiittee of

examination ol Hind coiiiini.~sion. 4' note;

president of dnittm;; louimittn of second sub-

commission of seiond lonunission. lis note,

president ol subeommission ol setond lommis-

sion, I4((; i.resident second coinniissioii ,
iiiter-

n.i.ion.d loniiiiissioiis ot iii.|uiry. ;o. =.1. ;4 .

\oluntar\ ii.itun- of perm.mint tribun.il, '.; ;

intern..tii)n,d ijureau, '; .
.irbitr.itioii procedure.

;s. H2
;
rem.irks urging tre.ilx basi~ lor rules ol

l.ind w.irf.ire. i lo :
deilar.itinn loiui rning l.ind

w.irf.ire, j;, 14". 141, '42; deleg.it. of Monte-

negro to second lonference, 211 ;
deleg.itc ol

K-^sia to seiond lonlrnnce, 2 1); member com-

mittees of examin.ilion A and H ol lirst sub-

i oiiiimssion of lirst eoiiiniis^ion, Jii note. 2t2

note .
president ol (oiunuttee of ex.imination of

lourth lominissioii, ;., i note .
president luurtli

I ommission .inil iueiiili.r eommittee of examina-

tion of fourth commission on .mxiliary ves.sels,

014 Hole
:
judicial committee of court of arbitral

justice. 21;; on periecfing the permanent court.

2t;. 2<S ;
accesstocourtof .irbitral justice. 24;

.

special delegation of court of arbitral justice,

2;o. 251 ;
obligation ol judges of court ot

arbitral justice to serve, 2:!* ; annual reiMirt

of court of arbitral justice, 2')i ;
costs of trial

liefore court ot arbitr.il justice, 2;(i
;

interna-

tional commissions of inquiry, Hj: inti r-

nationil bureau, ! t4 ;
arbitration priMidure.

14'i ; ojiijosed revision of .irbitral awards, i;i ;

obligatorv ;irbitration, ,t;;, !;,". }?'>• i^'- 4^'--

4 H. 441. 44!; oilers comjiromise project on obli-

gatory arbitration. 447 ;
withdraws comproim-r

project. 440; contract debts, 447; d.ivs o;

grace, ;S2, 5K5 note ;
(/imdiuiniiir, for work ni

fourth conimissuin, ;o.(, ;o4. 'i'' ' ionversi..n

of merchant sliijis, ^,)y notes, enemy priv.,'.

projierty .it se.i. 002 note; contr.ibanil.Ku null
.

007 note ; blockade. (Kji) notes ; destrui tiou ..1

ni-utr.d jirizes. oni note ;
auxiliary ves,sels. i.ir,

;

restrictions on i.ijiture. 7.1!< :
reservations ni

Kussia to 10117 regul.itions of l.iiid warfare. ',
-

note.
M.irtin. C.iiitam Ju.in A. delrn.ite of Arueiiiii;

Ki iblii to second conuri 200.

M.irti'tz. i'crdin.ind \on, jliiht submitted to Int. 1-

natiiin.d l.,iw .Vssociation on mines, i<^u.

M.ischine, I'.donel, delegate ol Serbi.i to first ...ti-

lerence. 10

M.ithiii. I'e.lro J.. delei;.it.- of Salv.idor to >. ...11 !

1 .mien nie. 21 i

M.itle. August.!, deleg.lte ol Chile t.. si . ond ..111-

lirenie. 2117 ;
member coiiimittet ot i x.uiiiu.i-

turn ol lourth . .mimissiini and of subcomiiiitlic

on conlr iband .mil jiost.d corrcs|iondence .it si.i.

5.,; n.iti's ; ji.icltk siltlenient, t,i;.

M.iura ' tlamazo. C.,ibriil. deleg.ite of Siiam M
second conference. 200 ;

secret. iry second siih-

commission of hrst lommissimi ,ind mcnd'ir

committee of ex.imin.ition of second siib>.ini-

mis.iion of first lomiuissioii. 7^s note.

Mavrocordato, ICdg.ird. deleg.ite of Koiim..m,i I"

second confereiue. 21 C
Medina, C'ri.santo, delegati' ol Nu.ir.igu.i to -.

.
.n 1

conference. 211.

Mehemed P.isha. K,, delegate of lurkey to m-!

lonlercnce. 20 ; deleg.lte to second conl. r.ii. .-,

214; member committees ol ex.imin .11 "I

tirsl subeommission ot third commissi. .11. ' P
note, '.>'. note, 'K)0 note ;

block.idc. 'His 11.. I.

n.iv.il bomb.irdment to enlorce requisitions. 7 '.-

.\lerev Mill Kajios-.Mere. i ajet.in. deleg.ilc "!

Aiistria-lliing.irv to hrsl conference, 1; ;
\i..-

jirisi. lent ol thinl commission ;
member gi n. r.l

ilraltmg committee. 21, 44 note; deleg.ii. i .

second confer. iKc. Jo*! :
honorary presi.i. iit

tirst commission ,ind memlK-r committees ..1

examination A .mil B of lirst subconiniissi..n ..1

lirst lommi.ssion, U' note. 2,(2 note; 1111 inl" 1

committee of ex.imination of second sub. ..ni-

mission of lirst commission, 75s note; cmrl ':

arbitr.il justice. 24,t ;
oblig,it.,ry .irbitr.ili. n

i77. W>. ,'**< p.icilic settlement, .A2S, it;;

suggests that governments be invited to sticK

oblig.itorv arbitration, ;qi ; resolution on obii-

g.ili.rv .irbitration. ioi. 4>»'. 4"'. 4U3 5 '

'"'

pti'inii, joy ; sjieecli in commission on obliga-

tory arbitration. 4.U. 43? ' discussion on ../"'-

/ifi.'mn, .440, argument .igainst insertion in
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1899 convention of ;irticlca on olilixatory arbi-
tration, 44J ; speech ailvocating Auslro-Hun-
Karian resolution, 44(), 450 ; accepts statements
of CountTorniellionobliKatDryarhitratiiin, 4; 5

;

mines in commercial blm k.ulf. (151 diihcultv
of distinguisliins l)etween utUni i- anil ilifi iice in
use of mines, (jfi ; riservatiun to ido; regula-
tions on land warfare, s^oo note.

Michelson, Colonel, dele^.ite of Ku.ssia li> seinrul
conference, ji i ; remarks in .supjHirt of twiiiiv-
four-hour delay in opening; ol lio>tilitH'.s. 514,

MuT. A de, delegate of Mexico to lirstconliriiii e, lo,

MuT, Sebastian IS. de, di-lej;.ite of Mexiio toMionil
I iinlerenc*', ji 1

.

Militclieviti h. Mallei i.
, ileltKate ol Serin. i to

second conference, j 1 i

Mil(ivano\iteli, Mdov.m (.',., delegate ut Sirlna to
.second conference, jii ; vice-president linirth
commission : memlier committee of examina-
tion A of first subcommission of tirst ioniiuissjon,

,111 note; member committee of ex.uinn.ition of
fdirtli commission, 5<jj ncte ; obliij.itc.rc .irbi-

tr.dion, (,"5, ;;(). 579, jKj, 184; suppc.rts Ameri-
can project for court of .irbitr.il iiistue, j v*^

;

witlKlr.iws .irtiele 4 of .Serbi.iii pri>p()sal, (94 ;

retroactivity ol arbitral awanls, 411, 41J;
speei h in commission on oblix.iturv ,u bitr.ition,

4,11 ; withdraws proposal rcg.irdini,' r. lio.ictivity
ol .irbitral aw.irds. 4 (o ; contract debts, 41,?..

Miyatovitch, (hedomille, deleK.ile ci Serhi.i to
iirsi lonlcrenee. 10; declaratum n ^.irdmn i^cud
ollues and mediation, ^o, 17.S iii.lr.

Moiue.iu lie HerK'cnil.d. Count (.eiirL;es .In, as
plenijMjfeiUiary of I'.ini^uay, signed igio .idili-

tional protocol, .SuS.

Montes, General Ismael, as plempo'enti.iry ol
Bolivia, signed loio addition.d piotijcol, .So.^.

.Montojo, J. Jofre, deleg.ite ol Sp.un to second
conference, J09.

Moore, John liasselt, .'.is, 4<iu

Moriyama, Captain Keizaburo, stcretary of the
Japanese delegation to the s,, ,,nd conference.
member committee of i^.xaniiiiation of first sub-
commission f>f third commission. 04S note,
()5() note.

Motono, Ichiro, delegate ol Jap.in to lirst lonfer-
cnce, 17.

Mourner, Cleneral, delegate ol I'r.inie to lirst con-
ference, 17 ; vice president lirst ^ubciimmission
of first commi.ssion : member ilr.itting comnut-
tee ol second sul>coinini.ssiun ol .second cumniis-
siiin, i.i.s ni te ; technical comiuittee on Kussi.m
projUKSals for limitatu.n ol land lorces and mili-
tary budgets, 17 i : sick and woumled in i.eiitral

territory, 154, is;
Mouravielt, Count N. \'., Kussian ininistii lor

foreign affairs, iirciilar note jiroposing the urst
peai e (.(jnterenee. 1 ; circular nttte ])rop(^sing

programme of the lirst conlerem e, j,

MuUer, Felix von, as pleni|>otentiary cl Germany,
signed loio .uldition.d protocol, .N>7.

Munster, Count, delegate of (lerniany to iirst con-
ference. 15, honorary president ol tlie lirst

commission.

Nelidow, Alexander, delegate of Montenegro to
second conference, .' 1 1 ; delegate ol Russia to
second conference, .'i i ; address as president
of the second conference, IQO, 100; allowances

to members of special delegation of court of
arbitral justice, joo ; obligation to in.ike i /»».-

promts, ym ; on Anglo-American project, 44-; :

on a unanimity in conferences, 450 ; declaration
regarding obligatory arbitration, 45,1 ;

priv,it<-

property at sea, 'kii note.
Newel, Stanford, delegate of United St.ites to hist

conference, i(<

Nicholas II, limperor of Russia, initiator ol iirst

conference, 1, 11, .:j,4j,oi, 180, 181, i,->4, i,s;,

lui, tio, Sf)2 ; telegram of congratulations from
hrst conferen<e,(i; mention in final acts, 1 ;,.'o;

;

convocation of .second conference, 185, ly;, j'jj ;

telegrams of homage and gratitude from si'i onl
conference, ig'), 204.

Nigra, Count Costantino, delegate of Italy to lir.^t

tonference,i7 ; meml«T siil)cominittee of general
drafting committee, 21, 44 note; honor,ir\-

president third commission ind membtr toiu-
mittee ol examination thereof, 4; note; good
ollices and mediation, 47, 48 ; intern. itional
commissions ol inipiiry, s! ; remarks urLimLi
est.iblisliment of an arbitral tribunal, 115 ; .irln-

tr.ition, 71, 7J ; execution of .nvard, 8; ; rexi-ior
ol .irbitr.il .iward, 8')

; .imendment to Kussi.ir,

ilraft regarding mediation and arbitr.ition, 111;
p.irleiiu nt.iires, 147.

Noiiry Hiy, Mehemeil, delegate of Turkey to nr-'.

conference, jo.

Niiv.itr, I'hy.i Suri\,i. deleg.ite i>f Smiii 'o lirsl cjr.-

terence, ig.

Nys,i:rnest,(piotei|onmarilimetlie,itri of w.ir. -'r..

Odier, lidou.ird, dehg.iie of Switzerland to lirs'.

conference, j't ; member committee of examina-
tion of third commission, 43 note ; proposal re-

g.irding nature of report of international com-
iiiis.sion of inquiry, 54 ; urges establishment of
arbitral tribunal, 05 ; on reminding disputants
ol existence of ]>ermanent court, 7--

; amend-
ment ri'garding agents and counsel, 85 ;

proposal
respecting restoration of railway plant, 15 s.

Okoliesanyi von t.)kolicsna. .Mcxaiider, delegate 01
.\ustria-Hungary to first conference. 15.

Ol.irli', ICnrique, as plenipotentiary of" Mexico,
si;,iied 1010 additional protocol, 80S.

Oliviira, .Mberto d', delegate ol Portugal to second
conlerence, -Ml; member committees ol c\-
.onination A. 13, and C of hrst subcommission
of lirst commission. ,?ii notes, JiJ note; :

11.-

pr.<iiu>. .!4o ; obligatory arbitration, 170, ;7o,

,l8j. ;88 ; speech in commission on obligatory
.irbitr.ition, 4.''>-S,

Oordt, l.ieulenant-Coloncl H. 1.. v.in, delegate ol

the Netherlands to the second conference, -'I.':

blockade, 'mS note
Cirelli.C.Corr.igiom d'.deleg.ite of riiam to tirst c<.in-

ference. U; ; revision of ard, 80
; delegate t"

second confereiue, .'14; remarks opposing ex-
ciption of extr.ilerritori, I right from subjc.:ts

for .irbitr.ition. 441

.

Orloll, C.iunt. Russi.ui representative at Congress
ol Paris of 1851. , 1 1 J.

Oiiiell.is, Captain .\yres d', deleg.ite of I'ortnaai f.'

lirst conference, 18.

Ornellas de Wisconeellos, Agostinho d'. delegate 01

I'ortug.d to lirst conf rence. lis ; mediation, 40
Ottlcy, Captain Charles Langdale, delegate ol

Great Ikitain to second conference, Joq; member
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' ommittces of examination of first .suluom-

mission of tliird commission, 648 note, h^d note,

' ii>' note ; member committee of examination of

~en)nil siiI)Commission of third commission, 71

S

note: ilaysof grace, 581 note ; mines, (rfio. (rfii

,

' '; ; rem.irk-s on layin^ of mines of} enemy
|iiirts, ()<)<i ; remarks on closing enemv lommer-
u,ilportswit;i mines, ()<)»; favmirsproliibitionof

mines on tfie open sea, (>;(>. '17H ; .inundnient

reu,trding mines, f'71 : remarks on metiiods of

rendering mines li,irndess, '17.'
;

on warning
prior to n.ival i>->nib.trdment, 70,1.

Ovtihinnikow, Colonel, delegate of Kussia to first

lonferince. id: assistant memlier drafting <iim-

inittee of first siilicomnnssion of seeoml eommis-
-1..11. i;i) note: deli^.ite to second ((inference.

J M ; member committee of ex,imination of

-i(i)nd siilHdinmissKin of tliird commission, 71;
note ; d.ivs of gr.ice, ?»-• note :

conversion of

mere b.inf sliips. ;i,(, note :
di-^tnu tion of ni u

ir,d prizes, Mo note.

N" dil('t:atc of KciniKini.i tn lirsl

(onipoMtion ol .1 penii.uii'iit

Minn. 1(

.iiiiiri nc

.ourt, ;>

.iinieli.te. Sir Iiilian, i|(l( ',4.il( "t •'•'(it firilam

to lir>l ( (inli remc, 17 ;
lionor.irv ]>rcMd(nt tliird

"iiiinisMoii, and mcnibi r coirniitti e of ex.inii-

ii.itioii tlurcol, 4! note ; g(H.d oltn es .ind medi.i-

lon, 4''; nniarks urnini; istablr anient of ,111

;nUin,iti(in,d perni.im nt court ol .irbilr.ition,

J ; liriti>h plan b.isisof work of 1 oinmittcc. "J.

; ; selection ol arl)itr,itors, (.,s
; dipldniatic

Miinninities of .irbitr,itors, 70 ; composition ol

pcrnvinei.t administrative coiiniil, 74 : dulK-^

t t members of perm.ment court, ^o
: texts of

]iropo^itions lor .1 perm,mint cmirt, loS, iix;.

illcf. Kiint'nc .\nt..inc M.in cllin. delegate ot

Ir.ime to siii'iid lonlerenic. -'"i: ,is pleni-

ii.t(nti.irv ol li.inie, sii;ned i')i" .iddition,il

pn,toiol,NiS.
pli.ui, Ke.ir-.\(lniiral. deli>;,itc ol b'ranic to tirst

lonferenie. 17: vice-president second subconi-

iiiivMcui of tirst commission.
Vr(z In.in.i. Santi,i,;o, delegate of (Vplombia to

-I . ond ( ((nierence, j' 'S
; delegate of S.i'vador to

-. 1 t,nil 1 (inference, j 1 t : f.ivoiirs right of capture
ii 1 IK iiiv pru'.tte projiertv at se.i. 'kii note;
;ilvoc .it( - liimtini; use of mini s to i o.ist defence,

'•
^

'mill,!, ( Liiidio, deliv.ii' of Ikilivi.i to -ixond con-

l.rend-, Ji'- :
ri-i rvation ot IfolivM to i i.ntr.ict

'!( bis ( ()n\ ' iition, i/(P4 note,

'..Hipili (liiido. deleg.ite of It.ih to lirst ciinfer-

, 111 ( 17: vK t'-pr(sid( nt third < (aiimissitm :

:. Icy.ilc to sed.n.l (onl( rdice. jio : number ot

( iiuiiitt( (-. ol i\.imin,ition .\ .ind H of the first

-111 iimis^ii.n tliere(if. ni note, ju' note;

I. e jircsuU nt lust lominission .ind member
iniinittee of ex.iniin.ition ol -eion.l .iilx.iin-

iiH^sioii tliir(()l, ,-;s note

'orras, llelis.irio, dclig.itc of l'.in.iiii>i lo -nond
((inl(r(n(e. .'il ;

supports |,roj((t lor > (.urt (,f

.irbitral jiistKe. J vS,

'•>rt( r. Horace, deleg.iteof I'nited States to second

'onferen(.e, .(), ; honorary president of second
I omniission ; member committee of ex.iniin.i-

•Kin A of tirst •-nb((imnii-ssionof first commission,
, . , r,--* ( ,.., .1,1 ,..»irpi(«»i«> .,* .vjiniiti itu^n , if

.S.I

first siibcommission of second commission, 521

note ; American project respecting contract

debts, 401; remarks on mo<lifie<l project, 41J5 7;

mention of use of force in convention respecting

contract debts, 4</i ; scope of American project.

4(j7 ; supports idea of international prize court,

Prozor, Muirice, delegate ot Knssia to second ( on-

Icrence, JH ; secretary-general, «()7.

Pug.i liorne, Fedcrico, as pleniiwfentiary ol I hili

.

signed i()i() additional protocol. 8()«.

Quesada y .\roStegiii, (ionzalo de, delegate of ( iil ,1

to second conterenie, joH.

Katt,dovii li. .\ . deleg,ite ot Kiissia to first ciiii 1-

emf, K) ;
sei retary gener.il dr.ifting committ.

44 note.

Kahusen, IMiiard Nidiohi.is, deleg.ite of Netlui-

l.inds to tirst ( (infcreni c. i,"*

K.uf liey, deleg.ite of lurkev to -ici (ind conlen iv •,

-''4-

U.ing.lbc. (Iron Hiz.i. i|c|eg,ile ol ( .r< (Ce to -iimii 1

eontereni e, - 10 ;
viie ( li.iiriii.in lir>t coiniiii--i'.n

,ind member lomnutlicof ex.i min.it ion ot si
.
011 I

Mibcomiiiis^ion tie reol,7;S note; speech in . i.iii

mission on oblig.itorv .irbitr.ition, 4.?o ;
innnv

prn.ite propertv .it sia, ooo note; reserv.it 1,11

ot Crcdc .1^ to'dinti.H t rlrbi, dinventioii ,. i

not! ,

U.iiigd d S.iiiip.iio. Cirlo:.. ,is plrnii«,tciui.ii\ "1

l'ortiii;.d. -lijned 1010 .idditlon.d protiHol. 'di

Ke.iV (l)oll.dd J, lines M,uk,lVl, Lord, delei;.,ti .1

('riMt ISrit.iiii tosdi.nd dinlcreiice, Jix; , iiidii-

ber committic of (s.imin,ition of second -ili

dimniission of seidnd commission, ;ii-' note ;
^^

ii(.t( ,
;;'i noti ;

iiieiiibcr 1 oiiiiiiittee of ex.imin.i-

tion ot loiirtli conimissKin .ind ol -.ubdimiiiii'' c

on (ontr dund and postal 1 orrespondeni e .r -'.

^1)1 note-, : member committee ot ex.imni 11

of fourth commisMon on .uixiliary vessel-. 14

note ; use of neutr.d telegraph lines ,ind i.il'lis

in time of war, 54) ;
c(mversiim of merclimt

ships, ;<<; note, ;o'> note; diiti\ib,ind ! «.ir,

(«)s note-. i«>- note; detinition of .nisiliirv

vessel ,
'

,
1

;

Kecliid liev. ilclegate of lurkev to second d.ii!<r-

ence, J14 ; contnilMnd of w-.ir, 'si; note,

Ken.iult, l.oiiis, deleg.ite ol Fr.mce to lirst Mnita-

ence, 1: ; reporter g( iieral dr.ifting coniiiiittd

ji : mi luber dntting committetdif seomd -nl

-

tomme-^ion ot sciond lommission, lis uni

reiiorter dr.ifting committee ol first subd.iniiu--

-.1(111 111 -dond i-ommission, 1 ^'i note ,
or.d ri purr

to tust dinlerenic on the wurk ol the dr.uiiii.;

dimiiiittd- of the tin.il ad, JJ ;
report to tin'

lir^t d'nierince on maritime u,ut,ire .ml ti.i'

('.(nev,i dinvintion. i .^() ;
amendnu nl in

jure-dK liiiii of pirmanent coiiit, .-n, ,~ 1 .
f

-

m,irks nil provisions resjiecting r.itilK ation, ~"

delig.ite to sdond conference, .-o.)
.

menil'ir

dunniitti (• ol i x.iiiunation H of lir-t v.ih, mnini--

M.iii ol lirst commission and inembci di.iltii!^

^iiiidiniiiuitie ol dimmittcc H, Ji-' iMti-. -4'

note, reporter .111(1 member diiiiimitd- nl > x-

.iminiiioii of second siibcoinnii-.sioii nl -idiml

eoiiimis>ii.ii, fo.' note, fit* note, i^onote ;
mem-

ber comimllt'eol ix.iinination of toiirth diiiimi--

sinn ;ind of .subcommittee on contr.ib.ind .ind
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[xistal lorrcsixinilinif.it mm. 5<;in<)U»: rciHirtcr
of committees of examination of seconti sub-
commission of tliiril commission. 715 note. H3K
note

; reporter of conmiittec of examinition of
second sulMommission ol tirst commission, 75H
note; nieniKr lominittee to prepare quiili"ii-
nnirc on prize loiirt. ;i(j ; court of .irlutral
justice. .'(.4. :(,(,, _•(,,-

; ohh^atorv arijitration.

.<;y. .(><<'. .^f*!, .!>*-•. 4!' : e.xeciitinn of .irljitr.il

award. ?oo ; speech in commission on oli|ii;at<iry

.irbitration, 4.'<(, 4111; position of iri-orurs of
war escaped or liroui;lil into neutr.d tirrilorv.

;45 : days of ^raie. ;S( notes; ccinv.r>i.>n of
merchant ships, 51,(1 note

;
private pr"i"rty at

sea, (>oi note; contr.ihand of war, '.; note;
amendnunt to n.iv.il li unliardmenl "iw ntion,
,-iM ; ./»< ^/l .WH<ii>i, Soil

; nioililnalH.n ol prize
lourt convention, sj.-

, replenishiiii; liic 1 liv liel-

h^erents in neulr.d |iorts. W>,! ; e\ti nt ..| apph-
lation of <onvciit:oTi ii}iKerninj; niiilril powers
in n.iv.il war, soj

; reivirt tose. ciinl .mh;, rente
on tin.il ai t, .'i' ; report onopenini; of ho--tihtics,

50.'; re(iort on .ul.iptation .it iiniKiplis ol
llenev.i coinention to nav.il u.ul.in , -i; ; re-
port on intern. ilional prize court, -;s

. report
on ncutr.il powers in nav.il w.ir, > ;s

Kendon. Vi.lor M,iniu-I. ch-lii;,it'- ot l.u.elor to
secimd confirenie. jnN

; as plenipotentiary
of licu.idor. sinned loio .i.ldition.il protocol.

I<et?m,uin, laeiiteiMnt C.uniii.ui.lii
,

.1. lei,Mte ol
• iirniiinv to seiuml . uiifenni r, jo;

; nil iiihtr
lonimittce of es.iniiii.ition ol iu~t siiIk inimis-
sion of third comniis.M()n. hjs not'', o^'i note.

Keyn.ilils. ( '.eiier.d Francesco, .1. In: ,tc- of Aruc n-
tine Kipuhli, to Mic.ncl cciiu, 1, n> r _,,.,,

Kica yC.dvo. Jom^ d,- l.i, di-le).Mtc d Sp.iin t., -eroill
conference, .'08; .is plenipctc nti.irv ol Sp:iiii,
si^rcil i.)i ( .idclition.d protoccl, smS

Kiza Kh.in, (onerd .Mirz.i |.\n,i-u.l-no\ h hi, dd,-
1;, lie of I'lrsi.i to hrsi mhiIctc 11. e, is_ l.nnl w.u-
fare. i ; ^

,

Kohilant. C.ener.il M.iriiis Ni. dis dt. ,|c'!eL;,ite ..I

It.ilv to .second ccmferen. '. jio
; cl.ivs c.t ur.ice.

;X5 note
Hocdiussen, J J., .issist.int . hic 1 i.l liKre.iu 111 the

N'etherl.ind ministry ol Ionian .ill lirs, .issist.iiit

secretary to ijenera! dr.iftini: 1 ..niiiuttee of i.rst

conference. 44
Kc.c II, Jonkheer j. A., deleK.ite ..1 the- Nethc rhinds

to seccmd conlercnce, .'U : iin ndur coniinittee
ot ex.iminalion of lirst siil>coiiiinis~i,,n ot third
commission, (14S note, o;o note. '"/o note : iiiem-
lier eonircittee of examination d ^e.und suh-
lommissii.n of thiiil coimnis-i.in. ;i; ncae

; pri-
v.ite propcrtv .it se.i. ( 01 nc.te

; p,i>-.,,i;,. throui;h
slraitv ic.inin.i; open se.i>. M.j

; width ol cciast.il

-c,i-belt where iiiinis ni.iv be I ii.l, ''.;. ')(i,i;

n marks on limiting use of mine- tor ,itt,ic k. '•<<;
;

lontrollid minis on the open mm. '-; minc-
layin.i; by nmtr.il-, o; ; ; incleninil\ 1,t Ios.scs

caused liv mines in regions not notili' d, '-<!.

K'oijen.
J. 11 v.iii. NethiTl.ind 1 oiin-cdor ..1' let;.i-

tion, se.nl.irv "i the second contcrmce, jji.
Kolin J.iecpieiin ns. Ijlcu.ird. chlei;;ite ol Sum to

lirst conference, m ; reporter of second coni-
niissicm. 1 i7 ; reporter cir.iftini; committee of
second siibconiniission of second cdinniission.
i.iH note; clec l.iration re-pcctini; internaticjnal

commissions ol in(|iiiry.
i!

1 : amemlmcnt, article

JJ, pacific settlement convention, 67 ; amend-
ment, article iH, pacihe settlement convention.
;H ; suRRests that dissentinK judges should set
forth their opinions. 84 ; revision of arbitral
awards. Hu.

KiKisevelt, Theodore, president of the I'nited
States, tribute to, bv the Netherl.ind minister of

foreign .itf.iirs ,it opening .md closinK of second
conference, ic>;. J04 ; jiroiwises scccind ccmfer-
ence iHi , i»4, iH;, jo;, _•

1 7 ; MlvcKated exten-
sion of option of .idhiTc-nce fci powers not repre-
sentecl .It lirst icmferenc e. iSj, 1H4, iX.S

;
letter

to .\ndrew Carnenie .idvoc.itinR general .irbitra-

tifin tre.ity, 2V>: c cmiinent on intern.ition.d
prize court in .innii.d nicss,ii;e to ConRnss. H'~.

Koot. i:iiliu, -ec rel.irv ol st.ite ol the 1 nitecl St.ites,

Correspondence with the Nussi.in .inib.iss.idor

r. l.itive to the ccmvoc .ition ol the second c.inle-

rciice, i«;-';j ; instructions to .\nierican dele-

',,Mtis to the London n.iv.d conlercnce, .Si t, ,Sj;.

Ko.M', Iri.ili M. deliR.itc of riiitecl St.itcs lo
sccceiid conlerc-ii. e. Jo:, pnv.itc- propciU' .it

-e.i. Oc«i note
Ko-en. n.iron, Kiis-.i.in .uiib.issador to the I'nitecl

St.ites, corrc-ponilcnc e vvitli Ro\ernment of the
rnitccl St.ites rc'Lilivi- to the ceinvocation ol the
ceepnd colllerenc e, I,S;-./5; relative to ' he p,ir-

ticip.ilion in Second conlcreiue ol st.ites not
repre sentc-'l ,it ttrst c ouicTcnc e-, IOC).

Koih, Dr .\iiiol.l, dcleuati- ol Swil.'.irl.ni.l to lirst

conference. Jo; \ |c e'-prcslde nt ol Iirst sllhcolll-

missioii e»f seccin.I conimission.

>f ,\rt;i.ntine Kepub-
"c.

. i.uours ide i cii

ol li

Mte

torkc'

f J.ip.in

S.ienz I'en.i, H( |lic , dclec'.ite

ill to se-cond . ollli re nc C'.

perm.inent court, j ;.s

S.l.d Hev, Melieinincd, di'le-yile

sec one! e.uilere lie e, J 14
S.ik.iniolo, t'.ipt.iin ro-hi.itsii, del

to lirst conleri.nee'. 17,

S.illier de 1,1 lour. Count I'.iiiseppe. Duke ot Cd-
vello, as pie miioteuti.irv ol Italv, si!,;neel i.yio

.iddition.d protocol. .Hei.s

S.imad Kh.in. Mirza (Nhimt.i—csS.dt.ineln. .lele-

Kiitic.i I'ersia to lirst conterencr. iS; elelei;,ite to
secemil lonlerence. Jij ; vicc-)iresielent second
coniiuission

; memlHT comnuttce of examination
ol secimil siibconiniission ol second commission,
;cij note, ; tS note. 5i;iinote; f.ivours proje-ct for
court ol ;irbitr,d ju'itice. j v~i . member commit-
tee ot c'v.iniin.ition of hrst siibconiniission of
second conimission. ;ji note; speech in com-
mission on obliu.itory .irbitr.itiou, 43J ; inter-
pret. itiein ol extraterritori.d ritthts. 454. 440,

S.inipojjnaro. N'iryilio. .is plenipotcnti.iry of I'm-
Ku.iy. siKneil 11,10 .id.litiem.il protcKof. .isoo.

SanKiiily. M.imiel, dele u.ite of t'lib.i to second roii-

fcTenie. jo,s,

Sapountz.ikis, Colonel C , .lelet^.itc of (Ireece to
seccmd confiTencc, jici

S.ito. Aiiii.iro, elelet;.ite of J.ip.in to second confer-
ence, jici

, ,is plenipotcnti.iry ol Japan, sif;necl
ic,ic> ;iddition,il protocol. s,,s,

S.itow. Sir lirncst .M.esem. deleK.iteof (Ire.it liritain
lo second ccmfercnce, jch, ; vice president fourth
commission

;
member comm.ittce of examination

of sccoiiel siibcommissiein of third commission.
s ^S note' ; member committee of esaininatiem of
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If ^

i Ilk

fourth iDiniiiiMiiiin, ^wt nult- ;
priv.iti' prDptrty

at si'j. '«M mitr . I)lc>ck.i<li'. i«Hj nutis. I'l i note .

opiiosps (Icstnu ti<in of nfutr.il prizes, mo note ;

favmirs rislriition nl use of mines. (>i;
i .

speech

on mines in Xhr eiyhth plenary session. '<)i
.

ilistin>;iiishes,u. (--.s fr. >m simple p.is.s.iKe through

neiitr.il w.iters. .H4(.
. thi' twentv-fuiir hour riiU',

Wi;.'. .•<.;(; niiinlxr ot liiUinerent w.ir-ships

simiilt.ineniisK in neiilr.il ports. H;;
.
onler of

ih|Mrttire ol IxMinennt vessels Iniiii neutral

jiorts. .s:(.
. fneloin bv belligerent w.ir ships in

neutral ports. >ii<,
,

proposal respeitinn pro-

visioninn in neutr il waters tor operations of war,

,S(.j
.

prizes in miilr.il ports, .soi. S04 , ihilv of

neiitr,il ,is to iiiudifyinK its enaitments ihirinu

.1 w.ir, Sf.s

Schiini , (. .ijiLon. ilel.»;.it<' ot Ku.ssi.i to first tonler-

eni>. 10. im iiilnr ilr.iltiiiK loinniittee ol lirst

siil»iininiission ol snoni! coniiiiis^ion. 1 >o note.

Scheller. Ke.ii .VlnuniU 1'
. deleu.ite ol lieiiinark

to snonil coMlrreiKc, Jos
.

niiiulier eoniinittee

ol e\,inHii.itii.ii '>l nr>t s\ilic<.mnii~sion ol third

lomilllsslcill. ('O'' note

Seliii.uk. J t; !. von. deleij.itr ol iHrniMrk lo lirsi

(onlereiue. !'>

Stott, l.imes Hnmn. ileiry.ite ol Initeil Sl.ites to

srioml coiilereiKe, J' 10
.

meiiiber siil)i(iiiiiiiiltee

ol Keiier.il ilr.iltinK loiniintlee, ji; .
reporter

lomiiiiltei ol ex.inuii.ition H ol lirst subiom-

nii^M'ini'l first loiiiiri-sb 'ii .nel im iiiber ilr.iltinL;

siilKr.iniiutlei ol loiiiniittee H, J iJ note. J40

nole ;
member eommittres ol ex,inuii.itiun .\

,iiii| ( ol iirsi Mibeommissionof tirst eommission,

;io note, ,^1 1 note; n port to eonferenee on crea-

tion ol c.iiirt ol .irbur.il justice, JIJ ,
principle

upon which permanent court should be based,

j.(,- note , ihcl.ir.ition of I'nited St.ites with re-

g.ird to arti. ie 4"* of pacific settlement tinven-

tion, <.!4 ; 11. ituri' .incl importance ol I >ii/'»''»iis,

30;, los, 440: .1 formul.ition ot . '>ii/>ri>wi,> by

spi'ci.d loniiiiiiU'e in disputes ari-mu fn m con-

trol debts, JOS ; ileleRclte ol Inited Sl.ites to

Hans conlerenie of loio. 814 ; ,is plemixiten-

tiarv of Inited St.itcs signed 1910 additional

protocol, «os report to secret.irv ot state of

the I'niteil ^-..tes on .idditioii.d protocol. Sii.

Seyr.ive, ( omm.inder John KiHlerkk. delegate of

(.re.it Urit.iin to secontl eonlereiice. jin
;
mem-

ber .omniittee of e\.iminatioii of lirst suKom-
inission ol third comiiussion, 'qS note, o;o nole.

Sclir, I ount de. dehn.iti ot I'ortiiK.d to lirst con-

lerence. I
.'^

, delcfjate to >cc iind conference. Jl J.

Serrallo. I ount di . deleK.iti it Si>,iin to lirs' conler-

eme, lO

Sliim.iuHir.i, Hear-.-Vliiiir.il ll.iv.io. delii;.itr ol

l.ipaii to scc<ind contireme. jii; number
ioiiuiuttee ol ex.iiiun.ition ol lourlh lommission

on .iuxili.ir\' vessels. 014 note; member lom-

iiiittees <.l < x.imin.ilion of lirst ...iibcoiiimission

ol third commis.^iun, '.4.S note. o;o note. oo<>

note, meiiiber M.mmittee oi 1 \,imiii.ition ol

second subcmmission of third i oiniiussiou, 715

note ; l.iyiii.i; of mines in sti.iits by neutrals,

'.<•( . reiii.irk^ on .dhiwiiit; time to n.itions to

(li.inKe mine matcri.il. 070; proposes dur.ilion

of mines lonvintion to thinl c (inference, 0,-H.

Sil)en, l.ieutenant-Oilonel, <lelet:ate ol I-'rance to

setontl c (inference, i(xy.

Sicsel, Kear-Admiral, delegate of (lerinany to lirsl

ainlerence. i; ; seiret,ir\ seiond sulxoinmis,i,.M

of hrst coll.mission , nieiiilier draftinK conimil

tee of hrst siilK'oniinission of seioml commission

isy note: deliKate to second conforenc-. -'>;

memlM-r committee ol ex.iinination ot louril.

loininission on .luxili.irc veswels, '114 not'

member lomnuttees ol examination ol hrst ^iib

commission ol third loinmission, 'M** nob
.

o;

note. '»)'' note ,
nuinlMr committees ol

1 \ 1

min.ition ol second subconimissKm ol thii!

commission, ; u note-, Ht'* note :
conversion mi

merch.int ships. si,(. note ;
rem.irks on limiliiu

duration of ellei tiveness of unanihored nun.

-

(.00; on limilin^ mini-l.uinn .is to pl.i

to ( iiriti

il ,\ii->li

proiios.il respediiiK prec.iutioiis

navi«,ition in use of iniius. 0,-1, o7,s
,

previ.

m

warnini; in n.iv.il Ipoiiib.irdiuent. 70^ ;
r( 111 irU

on the twentv-lour hour rule lor Ik'Uiucii h

w.ii-ships in neutr.d ports, s; < .
number

belli(;erent w.ir-ships in .1 neutr.il port. ><

Soltvk. loullt Slanisl.ilis. (lelei;,iti

Ihiiiu.irv to hrst ( (.nfiTi'me. 1

;

Sover.d. Manpiisdc. deley.iteol I'ortuw.il toM. ,.ii

coiib ri 111 c, .' IJ ,
liounr.uv iiri^elilll ol sdnii

commission; iiiembir lomniutei ol ex.iiiiiii .-

tion ol lirst siibioinnus^ion ol second ((Uiimi-

sion. ;-'i note; member committee ol ex.imiM .-

tioii ol second subioiuiius^ion ol hrst loiiiini--

sion, 7;-^ nole; oblin-itorv .irbilration. i^.;

f.ivoiirs .\iueri(,iii project lor iicrm.inent coiui ..!

arbitr.d juslu.-, .',<!< ;
speech in commission ..11

obll^;.llorv .irbitr.itioii, 4J0. 4..i ,
priv,ite fi ,-

perty at se.i, (100 note ; ccmtrab.ind ol w.ir. '

Sperry. Ke.ir-.\dmir.d C'h.irles S., delen.itc .;

I'nited St.ites to second (onfercnce, joo
;

m. r.i-

l)cr committee ot examin.ition ot fourth comim--

sion and ol sul« (immittee on eontrab.iiid ,in !

post.ileorrespondenc tat sea, 50! note ;
ineiiili.r

committees of examination ol first subconinu-.-

sion ol third commission, 04,s note, Oy. mte,

(<(.,(, note. i«»7 note; member (
(.inmittee "i

ex..mi!i,ition of fourth uiminission on .iiiMlnn

vessels, 1 ij note; member committc-e i>i iai-

mination ol scKmd siil)commis.sion ot iLir!

commission. >iiS note ,
f.ivoured continu.in .- ..1

idea of contraband, '»K note; f.ivourcsl .ilHilitcn

of relative eonlr.iband, <»i7 note, ile( l.ir.ilion

respecting submarine mines in struts, o' 1

speech in cciii.mittee on extent ol ternti.ii.l

w.itcrs in relation to laying of mine-- "'4

remarks on limitiUK mini -l.iyinK as to pl.i.
,

•
-

:

neutral st.ites s.ileKU.ird their neiitr.iliu li^

virtue ol sovereiKU rii;hts, S40
;

jmss.ci;.- .-:

belli.uerent^ throuijh neutral territori.d w.iin-

.S4S,

St.i.il. li.iron. ileleK.ite of .Montenegro .uid Ku^-m

to lirst conlerence. i."<, I'i ;
president ol <

conference, .iddresses, 7, s, II ;
imiioit.imc ..i

subjects on iirour.imnie of conference, 4.! ,
i--

tendeil committee ol ex.iiuiii.ition ol thud m
nu.ssion. 4^ note.

Stancioll. lir lliinilri I ,
delc--.ite ol HuIkui-'

hrst lonlereiicc.. jo
,

intern.itional ccunuuss

of inquirv. ^l :
proposed redralt ol juovis

respectini; ri-|H>rt ol intern.itional coinmiss

of incpurv, c;4
: choice of .irbitrators, O-S

;

callinn attention of disputants to court

artntration, 72 ; as plemimtcntiary ot liuln.i

signed iij.o additional protocol, HoH.

11-

* ''ill'
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Stenxel, Hiirun von, diUnatc nf (.trmanv to -nst
conferi'iK !•, is: vin- prcsiilint siionil siitnom-
miwiion

, mrmlxr .iilKoinmittce oi k;rniT,il
IruftitiK lomniittic, .-i, 44 nntr

StiH-kton. Ch.irlr-. H ,
M.I. >;,(. o( tin- I •lut.-.l St.iti s

to the I^onilon n.ivil r.mf.rpmi-, Sjq.
Str.it, (Icornio.-,. (Iiliu.ili- (p| iir..(c to s.iciul ..m-

tiTfmf, .'iii; ini'inliir < oiiiiMittics iil ix.iiuin.i-
tion .\ .ind li ol tirst siiludmnti^sion r.i fir>,t

.(•mmiHMon, {11 nnlu. .m.' noti' ; r.|wirtir . urn.
mitti'.siil I'x.iniiM.iliiiii 111 lir^t siilu ijiiiini-.M. .n 1,1

thiril < iiiiiMLissKiii, (>4S notis, i,;/, noti.. i„,i. n,,ti-

r.'|>ort.'r lii>l sul>i iiiniiii^-M,n of tlunl lorninis-
Mon, '<),- iiiitr

, vit.il intiri'sts .nvl ni'iMn,,]
honour. {'^>

,
pn

with r.->pii t to c

liliH k.i.lc-. loM
r

l.ivinK .if iiiiiio

iHimlKinhiu lit hv n.iv.il lo'rio
Stnidz,!, Cipl,!!!! Al.\,iii.lr.\ cl.l.i^.it

ni.ini.i to s.cond lonl.rrnc ., 'i;
lomniittci'ol ('\,iniin.ition of iir^i

of tlliril '.oIlinilsMoll. '.<)'' Ilntr

Slirif. I UMltin.lIlt II (i
, il.'I.->,Mtr

l.inds toMioml 1 ont.r.n.i', .'i.' . in. r

mittif ol r\,iiiiin.ition ol fourth ...ini

.iu\lll.ir\' viv-,cls, 014 not.'
;

111, nilu r .

oMtion loni irnini; r.-(

liij.ilorv .irhitnitii.n, .

t'- .
rt port to 1 iiiilc

1^ .
ri |«irt to . ,,nl.

^\h.

1 K.iM-

n'ruilttr

I th- Nnh,
li.rr ,,„

il» ni-s-ii

M.,

ol ix.iMiiii.ilion of lir

toininiMMon. ':\S .n.ii- oyi rmt,-

Swiiiil.T.n, Jonklitir K.niki- t\

N< thiTl.iiiii mmist.T to tlw lii'

r.l.itivi' lo .illusion to p.1111,1

vintion hv powiTS whu h di.] 1

the tirst lonl.r.'ni'.-, i<t} :
.1-. pi

the NVtlurl.inds, MKncd loio
toiol, Ho,s

>ylvain, (k-orKts. ,i> pl.^nipoi. n:i>ir\ oi

si^ncil icjio .>ilditii>n,il prot i, n.s
Szil.'issy Mm Szil.is uud I'llis. juims, di|.

Aiistri i-Hunt:.iry to Miond iouiinnie, jo'

--iiii on
niinitici-

'1 Inrd

'I ^1 it. -, note
Mlcnu ut I <Mi

l.ik. part in

il'ot. ntiarv ot

Idition.d |.i,i.

ir\ .i| ll.nti,

Itf of

T.idi-m.i, C.ipt.iin A I'. .1, Ici; u.- ,,| tlir N.thir-
lanils to iir'-t loni.rinic ix

IMi.irykow, .\ . d.'If.Mti- .>t M..nt.nri;r.) .iii.l o>
K II SSI. I t.> Sfnuid c-ont.Tciur, ,M 1 , J M ; ini'inhfr
loniinitffi' ol i-x.imin.ition ol ^.'lon.l siihioni-
inissionot tlnnl loniiiiisMon. s;s notr : ,ittrndf. I

iiit'ftinKs on Uuiih.irdnif 111 ol ^iilHoniiiiission .it

third coniniissi..n, '.o; . juu.ii. pDpirtv ,it s.-.i,

'*»• not.'; lavour.'cl loiuinuin.. ..1 uIim of
i<intr..l).ind i>f vv.ir. 00; i\,,ir, mnus ii^d hv
niutr.ils, (,71, propos.d icspntniL; inrUit.-.l
nun luipni.iit. . ,-;

; ii„-.,il Njiiilunlnu'iit,
'«jS

; ri-in.irk^ an.i aiii.ndnum^ on l.n^th ol
^t.iy of lK'lht;iTrnt w.ir-sliips m n.iitral ports,
-ii. f<5.'

; niiiiih.r ot liilliL;vnrit u.ir-lnps in
.1 neutral port. .'';;

:
propos.ij on .nnouiit .il fuil

.illow.ilili' to hi'lMi;(r.'nt w.ir-slups in nrntr.d
|Kirts, H51)

; remarks on s.im.', .v«i, s' 1 ; three
months' rule on liul. Xu; n,itio!:.il en.i. tiiuiits
on status of U-liii^rrtnt slnps m neutr.d w, iters,
007 ; eh.inKi's in l.iw ot n< iitr.il st.it.' ihirin- w.ir,
S(,A\ r.'sirv.ition ot Montiiu ,'ro to l.ind u.irt.iro

r.->;ulations. .^.tfi n.ite.

l.jer.i, Ajiolinar, ileleKat.- of Doininit.in l<. iniblu:
to.second eonference, .'o.s

: reserx-.ition ol I'omi-
mean Repiililie to .ontr.i. t ilehts e..ii\ . ntioii,

*;<)4 note.

l.tii.'in. Dinjue lie. .iehtat' ol Spain to lirst lon-

(erento, it.
; honorary presi.lent of th.- s.ton.l

cnmmiiMidn
Thaul.m, Ma|or (.ener.d J J . delegate of Norw.iv

to hrst (ont.T.n. . m . vice-president ol hrst
sulxoinmission ol ^econ.l lommission

llhle .Ma. h.ido. J..^,-, d.-lei{,ite .if ( hiatini.il.i to
s.-tond . oiitercii. I-, jio

I inn, ( oloni I \V s y d. 1. ,;,ite of fhina to sec.n.l
conferen..'. -o.s

. m. iiiIht ommittees ..f ex.i-
min.ition of first siili. oininission .it third loni-
missi.iii. 04H riol... .,;(. note, 'k)/. note , iiu^niher
lommitt.'.. ol e\.iinin..tion of s.'.on.l siilHum-
iiii-.Mon ol third .ommisMon. 71; note; |),irtici.
pale.l III \uirk ol .oinmift.'.- 01 .•\.iiiiin,ition on
nun.-, '.;.;: f.ivouii.l nstrii lion 01 us.- ot mines,
•'>i: siipp.irti.l iliir.ition of min.s convention
iiiiiil ihii.l p., 1. 1- I ont.T.'iic .'. it~n.

lorniilli linis.iti .Il \eii;,ino. Count (.lusippe,
'hl.U.ite of it.ilv to s.K.nd c nfer.nce, jio;
pri-i.linf s.iiinil siihcommisMon ol third lom-
iiiission

; niiniliir ..uiimitt... ol .x.imin.ition
\ ol iirst siihi ommissioii of iirst i.immission, u i

ii.it.-, prisi.l.n' i.immitl.-.- ol .-x,imin,iti.in of
loiirth

. .iniini^..ion .111 .iiixili.iiv v.ssels, 014
iiol.-. 111. mil r i.iiiiiiiitt.-i-s ol ex.imin.itiun of
lirsi siilit.jmmis>ion of third .oiiimis^ion, '.4,S

ii.it.-. o;r. not.-, .K/. n.iti-
: presi.lent . iimmitt.-es

.il ex.imin.ition of s.-.on.l siili. .iminissi.in of
thiril loinmi-sion. 71; not.-, sjs not.-; m.-iiilH r
. oiiimiti. i-oi .'x.iniin.ilion of ... .ai.l siiliconimis-
^i.in .if first . oniinissi.in. 7;.s not.-

: r.-iiiarks .in
p.iwir ol .l.-k-i;,iiion III ,irliitr.d lustuc, j.xi;
iiiun.lment. .oiirt of .irhitr.il |iisii. .•, j'l.s

; on
list of sulijr. ts for oblii;.iIorv .irhitr.if i..n, '(•''<;;

,
onipt.'iin^, ;ij,s

. speeclun i;ominittee on ohlisa-
tory arliitnition. 4.11, 4.).-, 41 ; ; pr.ip.)siil recora-
iiu-n.linK studv by i;ov.-rninents ol obliK.itory
.irbitration, 404, 40; : settU-m.-nt of , .imprnwiis
by jiidne, 41 ! : oblit;atory arliHr,ition in com-
mission, 4!7, 4!.;. 4.|o, 44J ; spec, li in .-.>mmi.s-
sion st.itini; r.-s.ilts of conference .is to .)bli!;,itory
.irbitr.ition, 4;.', 451 ; ccmversion of iiu-rchant
sliip^ ;.;'i n.it.-

: priv.ite prop.-rtv ,il s.-,i. 001
note; bl.ick.i.li-, '» .) n.ite . .I.siriution of
n.-iilr.il priz.-, 01.1 note, o, 1 not.- ; .lelinition of
tt-rm '.luxili.iry vessel', 01;; mines in waters
b.i.iri- pi... .-s cont.iinin« n.ival ^hip-v.inls, 0*10,
'-'17: Us.- ol mines lor .ittaek, '.oS

, ilur.ition .if

mm. s convention. '.7S
; responsibilitv lor in-

)urle^ Irom mines, 07.) ; n.iv.d Ujmbardment,
'I.J7

, liomb.irilment for reipiisitions. 7.K1. 701 ;

siKUs lor pr.itection from n.iv.il l).imli.ir.lnicnt,
ro-'

:
pr.ipos.-s to exi-mpi from ...otiire vessels

o-i Mi.ntilii or hiiin.init.iri.in mission. 7(0.
I.iur d'.Vuv.-rnne, I'rince .1.- l,i, c.irii-spomrence re-

sp.-ctMlk' the ti.-llev.i .iddltlon.ll .ir'ules ol I.SOH,
Kio, 10; note.

rn.ina.S.inti.iKol'erc/ Se.- IVrez I'rian.i.Santiai^o,
Prompowsky l.eit.\.. d'.\lnu-id.i. lol.uu-1 Koberto,

del.-K.ifi- of Hr.izil to sec.m.l conference, .'07.

rr.iotstwijk. \V. Poiide v.in. minister resident oi
the Netlu-rl.in.ls, s.-cn t.irv-neneral of the seconil
conf.-rence, Xt>-

I'slen Sun, ileh-nate ol China to second conference,
J07.

I'sii.l/uki, K.-irokii. .!.-li-i;,ite of J.ipan to sec.md
.iinler.-nce. .-10; h.-norary presi.lent of fourth
c.immission

: m.-iiiber committee of ex.imina-
ti.m of secon.l siilic.inimission of second commis-
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mm. <.o2 note. <(H note. >.<," note; mrmlier

(ommittrr ol ixaminatu.n <.l lourtli loinmrnion

«<(( note mi'mU-r Dinmittw i.l cx.iniin.ilKin ol

,...on(l BuUommission ol lliinl tommission. »*|H

n.iti- parolr ol lH-ll'K<r«-nt-« iiit'rn.-.l in iKtitra

t.rntorv. M'» . .lavs ol Kr..<.-^N1 note
;
mutral

prur. i.lo note ;
"•'c <.l imiu-» in ^trall^•. '•"( :

UlliRCTi nt war-ships in niiilral |«irts, H4(. sn
;

liass..K.- ol iHlliKirtnt war-sinps tlirouKl" J
'pa-

!„s.- straits H4>., liiimanitv tlir basis ol liul

supply ol iHllmcrint war-sliips in mntral porls,

m . MHO. hu> ,
nuilral riK"lati"ns m na\al »ai

^;^' proposal risp.<tinKsiirviillaiKcl)y mutral

powersinnaialwar. !*<->, pa. Hi' srltl. ni.nl
.
4(1

Turklian I'asl.a, il.l.i;at.' ..I lurkt-y to lirsi < ,.nler-

.n.i- .-o . Ii.inorarv prishlint sccmcl . laiiniis-

sior. r.M-rvdtion to pa. ilu scttUm.'nt . .mv.-n-

tions i7Hnot<-. U4; 'l>'l<K-"'"'"^'™'"'
"'"'•'"

rnie J 14; nuiulKT ..mimittfi- ol .xaminaiion

ol hr'st siiU.imnussion ol Hnnl commission, '.4"

note (n'' n.itc ,
honorary pr.si.l.nt tliir.l .oin-

nussion (.;« .
m.mlMr ...niniitt.f ol .xanima-

turn ol s.-<..nil suluommission ol lliir.l ..imniiH-

sum (*(»mit.-. status ol Hos|K>rus an.l Dar.la-

nrll.s ..;i p,.rlcit.-.l systems ol imn.s. (.;.
,

pirtKiiwt.Ml 111 work ..I ...mmilt,. ..I .xamina-

„m on nun.s, o;M .l.darati.m r.-sp.-.tinK

,l,l.nic ..I l!osp..rus an.l 1 lar.lanilUs hy nunis,

,rf,, wi.lth .pl loastal zoii.- w.tlun which mines

mav be laiil, '•>•-' pr.'.aution- tor s.'ciirity ol

n.vii;atiou .l^;aMlsl mMus. ';:, ih. laratum

r,'>,«^ (ini; Itosporus an.l Danlaii. Iks. sjM
;

r.s.'r-

vation to minis conv.ntii>n, .i"S not.-

,lil. rat. "I Jap in lo lost
r.-liara. Col.inil Viis.iku

lonlorcmc, ir

Vin T.-ts V.,-, (.fm.lnaan, D A. W .
mimst.'r oi

'tor.-mn atlaii- ..1 th.- Ncth.rlan.U .
,•. .. -

-;
.

''..

„| a.lla-si.m, 104 .
honorary pr.M. . nt ol s,-< om

cnlcrcn..-, h,". -- :
op. niiy,; a.hh.^s at >.•.., n,l

,,ml<-r.'n.c. 10: . , L.^hil: a.i.l..-> at „, ,.n.l ...^

\ ar "i"."<'''n>'f-'' Mar. .hano, .hloualc ol C.ihimbia

t.. scconil conlcrcn..'. -o'^-

V.-.1.1 Ax>'l.<U-UKatc ..I n.nmark to so.oinl .:on-

I.Tcn..' -oS mcmbir .Dinmittcc ..t examina-

tion ol'socm.! siib.<.mmiv.i.m ol thir.l >onimis

sion. MH notf ; .le. l.oati..n on passage >! U'lli-

crrent wai-ships tlir.niiili straits, S47.

V.^lk..vitcli, I>r. Voislaye, .l.l.aate .,1 Serbia t<,

„rst cnl.Teme. ., ;
«.....! othces. 4';. '"i''-

national...mmissionsnt in.piirv, ;t :
i>l>lii;atiiry

arbitration, 01, ;j
, , 1 . <

Villi Irrutia, Wtnuslao Kanurez .le, .lei.K.ite o

Spain to hrst .onlcr.-n. .-, 10 ;
.leleu.ite to secon.l

c.'nk-reme, --...s
; h.in<.r,.ry presi.lenl ..t hmrth

commission ;
a.lhesmn ol Spun to the .kclara-

lum ol I'aris ol is, ., ^'f> :
nayal U.mbar.iment,

(*r note reseryation ot rit;lit t.) iliscuss limita-

tio'n ol armaments at secon.l conlereme, 8y4

Villon, (ount .le, ilelegatt- .il laixcmbutR to hr,t

t.inler.nce, iN , .lelrgate to »ec.m.l tonlcren. e

\ maioH M,i)..rCeneral Vrlwn, .lelctiato (.1 liul

((ana to »r.on.l mnlerence, J07 ;
remarks in

commissi.in on obli)<a'orv arbitration, 4U
Visii.l.lh.i Suriya Sak.li, I'hya, .lelegatc ol Si.iin I .

hrst . .mlerence, i.j

Vis.itr K..!..., I'hv.i, as ph-ni(H.tentiary ol >u.n

si(!m-il i./io a.l.lition.il proto...!. •'*."(

Walewski I .Hint t.il.mna, French repri-s<nt,itu.

at the ...nur.ss .il Tans ..1 1H5'., 1
1
J

Weil. Oil.' Witl.r von, .Ulenate ol Austri.i-li.ii:

((arv t.i s.con.l c.inlerenie, J.x.

WelsiTsheiiiib. Count Ku.h.lph v.m, .lel.Ka'' "l

Austiia-lliin«ary to lirst ...nl.Tence, u ;
I1..11..

rarv i.resi.lent ol hrst commission ;
|xmers .,1

permanent a.lministrativ.' .oiincil in connexL.n

with op.-r.ition .)l the court. "4

White. Amlrew D .
ilel.K.ite ol l'nite.1 State-, t..

hrst c.mlennce, 1'.. honurary presijcnt ol Ihir.

commission.
. .. 1 , , ,,

Wilhelmina, Queen ot the .Netherlanils, 4, (.. ,
.

11

1 i. 1;, lO-', l'(5. I.<7. -o.', -'O.t, .!0>.
,. ,

,

WiUm, r...,>rKe (.ralt.m. .I.l-Kat.' .)! the n"'

States to the l.on.lon n,i\ .1 . .mler.nci '-

'

Yarn; Vu, .l.l.«at.' ..I China I., hrst conh r.Mic.'. '

Vanl.-liull.T, l.i.ut.n.mt I oloii.l ll.nr', .l.-l.^.i

ot C.r..it Hrit.iin to m. on.l . .micren. .. Jo.

V.rmolow M,iior<.en.'r.il, .l>l.i;ate ol Kussi,, 1,,

se...ml ...nl.rcn.i , .'i \ :
memlMT lommilt.. ..:

.x,u.iin,.ti..n ..I hrst >ubiommissi.m .il -.."'. i

lommisM.iii. >-i n.ite.

Xaiinini, C
l.r.n. V. 1;

Z.'iul. |esu>. .l.i.'i;.it

mt A.. .M.-w.il.- of I'lly 1" hr-1 ...:.•

)l M.xui. t.) Iir-t lonter.n.
.

/orn lir. I'lulipp K.irl I.ii.Iwik. .lele^.H.' •'> '
•"

ni.inv to lir^t . .mbn m , i^: vice pr. -i.l.rii

1,1 tlur.l lomnussioii ,
member comiiiitt.i "1

e\,imin,ition ol thir.l . lunmissum. 4( not.^
:

n.t. 1

n.iti.mal commissions of iniiuiry. 51; ol>li«.il..ri

arbitration, 01 ; „n title. il p.Tm.ini-nt curl , ',

future establishment of permanent court. 1.,
.

number ol arbitr.itors on permanent curt -.s

oblin.itorv arbitration. ;-• ;
reas<ms in .irbitr.i!

aH.inls, S4 ; time limit on exe. ution ot aw,ir.ls

,s; .U•l.^ate to se.oml ..>nlerence. jo;.

Zucc.iri, Chevalier Louis, .lelen.ite ol Italy to iit-1

conlerence. i; ; vice pr.si.lent s.cn.l siiUuni-

missi„n..fsec.)n.lcommis.sum ;
memlM-r.lrattinj

committ.e of second Mibcoinmi.ssion of se..,n..

commission, i i.S n.ite :
memlHT special t.clini-

cal committee to examine Kussian proiw^.ils ,.11

limitation of lanil forces an.l military bu.li;,t,

17 1 on wounded interned in neutral lerril..i..

in
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Hrazil

I'lermany .

(Ireat iiritain

ject) .

(reat Uritain
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Serbia
Sweden
Switzerland
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415.4.?').
44,-, 44". 4;». 4'<'i,
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Is. Itmni
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'ii lei;ates to Mrst .inil nil idnlinnees
> <:.

r.itilK. tioiis anil liates tlureol 17^. **<»!*.

-i^natory of igKi .ulilitional protoiol

Tfopos.ils ( 1 ?^ggl

internment of lK-lln;iTcnts .iml tare

of woiiniled in neutral States 154.

niilitarv ocmpation
restitution of railway plant

seizure of railway material

treatment of prisoners of war .

21X1

**gg

'49
'5.1

l-S

,"4-

KOCk) oUtees .mil

45, g5, l/i.

Ueltiium. propiwals IcmliHiirJ):

(ig<i7) lo.iMal tithinn boats

cnrmv pnvatr pr<n>»rty at wa
obliKatory arbitration

projfi tile» from ain rait .

amemlmrntii proiiomi' (ig<'7)

trrw» ol I aptureil vesM-U

exaeti'ii ol military service Irom

neutral persons m tKlliKrrrnt terri-

tory 5'.5,
(•

laws of lanil warf.ire »•!

n.iv.il iHiirib.inlment . • 7"'

neiilr.il Siites in l.inil warfare . 55 1, 5'!

opiiiini; of liostililies =0:

IlcUiKerents. ipi.ililKations of (see also iiniler

l.,iws anil lustonis of war on lanil)

1 j8. 1411, 5U. ',22, 5.'g, ' -'I

Ik'UiKerinls ill neutr.il territory (see .ilso

Kmlils anil iluties of neutral powers

in 1 .ise ol war on laml ; laws .mil

eiistoins ol war on lanil)

ly.. 1,4. 5 14. =1"-

IJerlin. ('.ener.il .Xct (iHH;),

meui.it Ion .

Ulockale
proposal, ll.ilv

amendments proposi it

lir.uil

(ireat Itrit.iiii

Netlierl.imls

rmteil States .

report 111 till- 1 i.nli o m •

llolivi.i

.ulliesions.mil ilati s tliereol

ileletjates to seeo'iil eonferem e

ratitii.itions .mil ites tliereol

reser\.itiiiii 111 10' r lonvention 11

su n.itiirv 111 niio .iildition.il protocol

Homiiardiiu iil (see also .\ireralt ;
Hombard-

n,. lit bv n.ival loriesl 1 u, 14(1. 5"'. ^'^
•

5 1'.'i.l''. ••"••'

Hoiiib.ir.liiii lit bv n.ival forces ;

inii (i^^gg) -'

reports (lMi,i;|

to the lonferemc • . ' '7. ' 1

of Xener.il ilr.iltinn eommittee 4

nropos.ils (
igii7)

Italy
-'*

Setiierl.mds . . • ,'4

Kussi.i .""'

Sji.iin . • :"'

tnited Sl.ites 7" 5

combineil proliosal of the fni'ed States.

Sp.iin, Italy. .Netherlands, and

Hussi.i • • . 7' >

amendments proposed (u;ii7)

Belgium ?

'

France .
•

•.""''

draft convention subnutted to the com-
mission . • • • 7""

draft subnutted to the lonferenci . w/i note

reports (igo7) :

to the conterenie .... ' " '

ol ihe dratting committee ol the linal act ;.4

convention...• ''''

con,sidered bylnstituteof International Law ' o:

Bosponis and Dardanelles, status of ;

' declarations, Turkey 651. 848,(K)8note,gionote

Hi,S,

I/14

S.,<i

iH
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PAOI
Bruil :

invited to firtt confrrencc .

.iillirmona ami iliitrH thrrrnf ,

<l 'Isjatrn to Hcond runlcrrncr
r^tmcatinnt tad date* thereof
rearrvatiun to 1907 convention i

decUrationa. obliK.itorv arbitration
propoMis

arbitral |ii»tice....
contr.ilMnil ....
contra< I dchtu ....
enemy private proprrty at Ma
neutral State* in nav,il war
obligatory arbitration

ameDament* propoeed ;

blockade .....
lubmarine mtoa*

BruMels, Detlarationof 44, 1 1;-55 ^aiiwi

BudKet*, war. See under Limitation.
Bulgaria ;

deleg.ites to lir»l anil wcond conference!!

ratificatii>n.s and date* thereof
signatory of 1907 conventions s.,;

ugoatory of li>io additional protocol
propoaai (1899), international commiuion*

of inquiry .....
amendment proposed (•<><>;>, arbitral

justice .....
BulleU:

reports ( 1 *y<v) :

to the conlerence ....
of the general drafting committee j j, iS

declaration (i8vg) concerniag expanding
bullets . . . I'l

signatory, ratifying .ind .idhering powers
i;?. 17''. 177

proposal (IQ07), I'nited St.ite.. . . 891

. xxi\
• l^S
. J07

8g8. M.)i)

t"Ci, i'H

• ''J4

. 444

. '.Ift

. "4!

474

. ')J7

'''4-7

. -07
'-'5

H99

J9

Cables. See Telegraphs.
Capitulation^ . . . . 1 1 1, 14H, 517
Capture, re.st rut ions in the exenise of the

right of. Sec Coast, il iishing vessels

and certain other >hips ; Postal
corresj)ondence ; Crews of cap-
tured ships,

report of the general drafting c uiuniittee .

convention ......
Capture in neiitr.il waters . 8ij
Chile

:

adhesions .iml d.ites thereot .

delegates to second i-onferen> e

reservatM n to i()o7 1 (invention 1

to l*i<'7 convention ix ...
iqo7 convention xii

signatory of igo7 conventions sijS,

signatory of igio additional protocol
proposal, contract debts
amendment proposed, international arbi-

tration .....
China :

adhesions and dates thereof . 175, >*y8,

delegates to first .ind secoiicl conferences in,

ratihcations and dates tliertof 17;, .S<;H,

reservation to 1 007 convention X
to 10.7 convention xiii

declaratioti, submarine mines

.

638

7}^
••<4I

I7i

.07
QOJ
008
'f*>
Mgq

47"

899
io7

899
909
gio
'>?7

74J
117
745
74.1

744
/'45

74 «

7 18

iil

7U

!75
.•08

1,04

Hg9

'M I

5;s

-
J'7

Coastal Hsiung vessel* and certain other
•hips, exemption from capture of

;

proposal* :

Austria-Hungary ....
Belgium ......
Italy

Portugal ... . ,

amen<tmenta i>ro|Hjsed :

'ireat Hrii .1

lapan ......
Norwa>' ......
Portugal ......

ilraft convention of the committee of
examination ....

reports .

U: the cunfireoce ....
of the general drafting committee

convention ......
Colomf la ;

adh' ..ions and d.ites I.,ereof .

del' gates to second conference
reservation to iy<>7 convention 11

signatory of 1907 conventions 8<,s,

signatory of i(>i<> additional protocol
amendment pro|»mrd, submarine mines .

Commercial relations between inhabitants ol
belligerent and neutral countries,
I i»w concerning (I ixv) iib,2ii,

Commissions ol in<piiry See Intunational
commissions of inijuirv

Committees, ilrafting. general, reports of Jl
Committees, drafting, special, members of

;

hrst conference, second commission, first

siibcommission:
adaptation ol the 'irinciple; of the

(ieneva tonvention to maritime
warfare , . 1 ;(j note

secon<l subcommission :

laws anil customs of war on land . i.tHnote
Committees of examination, numbers of:

first conlerencc, third commissioa

:

good offices, mctliatum and volunt.irv
arbitration . . . 4 i note

second conference, first commission:
first subcommission

;

commissions of imiuiry, obligatory
arbitration and rei overyof con-
tract debts(committee A) ,uo note

court of arbitral justice (committee
H) . J jj note. 240 note

permanent court of arbitration and
arbitral pnKediire (committee
C) . . . . ill note

second subcommission
international prize court . 7vSnote

second commission, lirst subconi>nis.sion
laws and customs of war on land j.'i not*

second subcommission

:

opening of hostilities . . 50.' note
rights and duties of neutral powers

in case of war on land . i i8 note
neutral persons in the territory of

belligerents . 55*. note
third commis.sion, tirsi ^..iibcommission

:

bombardment by n.ival iorces . 'jq'i note
layini; of mines . . 648 note, '15'!

note, 058, 059

3o
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Committfts of examination, members of

;

second conference, 'hird commission (foii-

linufd)

:

second subcommisiion

:

adaptation of the principles of tlie

Geneva convention to maritime
warfare . . • Z'Sno*"^

riuhts and dui-es of neutral lowers

in naval war . . ,
«38 note

fourth commission, general committee
593 note

contraband of war and postal corre-

spondence at sea . . 593 not«

war-sfiips .... «-i4note

Contraband of war :

prciiosals :

Brazil

France ..••
Germany...•••
<".reat Hritain . . • • •

United States

report to the conference • •

considered by Institute of International

Contract debts, limitation of the employment

of force for the reco .'ery of :

proposals ;

Brazil

Chile
Roumunia . . . • •

Tnited States . . . • 49'

Venezuela . . • • •

amenilments propose<l :

Mexico ...•••
Peru
Venezuela . . • • •

declarations :

Salvador ...•••
I'nited States . .

• •

reports ;

to the conlrrenie . . •

of the drafting committee of the hnal ai t

text adopted by th< committee and com-

mission . . • • •

convention . • " «
'.j

contracting power-i . • • "9". 9""^^

reservations . . . '>"i

Conventions and declarations. Sec also

Treaties

final acts of the hrst and second UaRue
Peace Conferences . 15,-05

draft convention on a judicial arbitration

court -^''

con\ entu.ns of iHyg (i) and 1907 (1) for the

pacific settlement of international

disputes . . . • .W, -92

conventions of \»tf) (11) and ujo/ (iv) re-

^pectinK the laws and customs of

war ..n land . . • I2f>, 5'"V

lunventions of i8v<> (111) and ic,ci; (x) for

the adaptation to maritime warfare

<il the principles of the 1 .eneva con-

vention . . . • '5''. r*^"'

I onvention (ii) of 1907 respecting the limi-

tation of the employment of force

lor the recovery of contr.ict debts 4N)

lunvention (iii) of 190; relative t(. the

opening! of hostiUties . . . y"'

(124

623
622
(.22

h25
603

604

494
493
499
49;
495

492
493
497

494
495

491
223

497
4S9

^il

579

5(A)

"45

fx);

;,'2

'onventions and declarations {coniinutd)

:

convention (v) of 1907 respecting the

rights and duties of neutral powers

and persons in case of war on land

convention (vi) of 1907 relating to the

status of enemy merchant sliips at

the outbreak of hostilities .

convention (vii) of 1907 relating to the

conversion of merchant ships into

war-ships . . . . •

convention (viii) of 1907 relative to the

laying of automatic submarine con-

tact mines . . • • •

convention (ix) of i9<'7 concerning bom-
bardment by naval forces in time

of war . . . . •

convention (xi) of I9"7 relative to certain

restrictions with regard to the exer-

cise of the right of capture in naval

war . . • • • •

conv<nt!on (xii) of 1907 relative to the

creation of an international prize

court • •

v" '

*'

convention (xiii) of 1907 concerning the

rights and duties of neutral powers

in naval war . . • •
*"*-

declarations of 1899 (iv. and 1907 pro-

hibiting the discharge of projectiles

and explosives from balloons 169. •'''»

declaration (iv, 2) of 1899 concerning

asphyxiating gases . . i,"u

declaration (iv, 3) of i»99 concerning

expanding bullets . •
'."i

Conversion of merchant ships into war-ships.

See also War-ships,

proposals :

Austria-Hungary . . .

Italy

Japan ...•••
Netherlands . . . . •

Russia ..••••
fnited States . . . . •

reports :

to the conference . . •

of the drafting committee of the hnal act

lonvention .

contracting jxiwers

reservation.•••
Costa Rica :

invited to secimd conference .

Court of arbitral justice :

proposals :

Brazil
Russia ...•••
I'nited States . . . • •

combined proposal of Germany, fnited

Sta'es, and Great Britain .

.mil iidmen's proposed :

Bulgaria ...•••
German-'..•••
Haiti

table of the distribution of judges

project submitted to i<mfereni.e

reports :

to the.i onference ....
ol the drafting committee of the hnal act

8(/b, go'

.'=4

:\4 note

iiiH and dr.ilt convention

ri
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Crews ol capturcil ships ;

proposals ;

Austna-Hungury ami threat Hritain
tlreat Britain ....

amendments proi>oseil

:

Belgium .....
(Sreat Britair. ....

reports :

to the confereme
of the drafting committee of the final

convention .....
CuIm :

adhesions and dates thereof .

constitutional requirement resjieitini;

claration of war .

delegates to second conference
ratifications and dates thereof
reservation to 1907 convention xii ,

signatory of lyio adilitional protocul
amcnilments proposed, laws of land »

fare .....

"4i

,"4-

- \t,

-•J I

5-'-.

I )ays of grace :

]iroj)osals ;

France ......
Hussia ......

amendments pro|)osed :

Creat Hritain .....
Netherlands .....
Sweden ......

rejwrts :

to the conlerence ....
of the drafting committee 01 tlir tmal act

convention ......
Declaration of war. See also Opening of

hostilities,

constitutional requirement i>f :

Cuba ......
I'nited States .....

iJeclarations. See als<j uniUr ( cinventions
anil declarations,

unsigned declaration respectmg obligatory
arbitration, 100,- . .\xiii,

l>elcgates of the powers represente<l at the
first and second coidirencts 1;,

index of persons .....
Denmark :

delegates to first and second conferences
"'•

ratifiiations and dates tliireof i;;, 8()8,

signatory of lyio additional protocol
proposal ( itlgg), shore ends of cables
declarations (igo;) :

enemy private property at se.i

obligatory arbitration ...
straits ......

pro|K)sal (i<^>;). mobilization lor defence
of neutrality' ....

amendments projiosed (Igo-) ;

laws of land warfare ....
neutral States in naval war

Destruction ol neutral prizes :

proposals :

(.reat Britain .....
Kussia ......
United States

amendment pro|«ised. Japan .

report to the conference . . ,

-'-'4

«g<)

'''7

4,"-"

'"-47

. 208
904

. 908
gio

hgS, 899
• 475

it

Dominican Republic :

adhesions and dates thereof
<lelegates to second conference
reservation to 1907 convention ii

to 1907 convention viii

1907 convention xiii

signatory of 1907 conventions
declaration, obligatory arbitration

Drafting committee of the final act :

report of ( 1 899)
rejwrt of (1907)

Drago doctrine. See Contract debts

Ecuador

:

adhesions and dates thereof .

delegates to second conference
reservation to 1907 convention ii . 904

to I go; convention xii . . . 909
signatory of icjo; conventions 8g8, 899
signatory of 1910 additional protocol . 899
reservations respecting arbitration of con-

tract debts ....
ICnemy private property at sea. See Inviola-

bility of enemy private property at
sea.

Ivthiopia :

invited to second conference .

17 5

J08

495

Fighting ship, definition ....
Final act

of I'eace Conference' of 1899 .

report of the general drafting committee
signatory powers . . 175. 176,

of Peace Conference of 1907 .

report of the general drafting committee
signatory jiowers . . . 8g.(

reservation of Switzerland .

Fishing vessels. Sec Coastal fishing vessels.
Flag See Parlementaires ; Tnice, Hag of.

France :

iklegates to first and second conferences i6
ratifications and dates thereof 175, S98,
reservations to 1007 convention viii'

to igo; convention ix . . .

signatory of kjio additional protocol
|)roiK)sals (i.Hijg)

:

internment of iH'lligerents and care of
wounded in neutral States .

limitation of military charges
pacific settlement '

.

s|iies ......
amendment proposed (1800), pacific settle-

ment .....
proposals (1907) :

adaptation of Geneva jirinciples to naval
warfare .... 7j(i.

arbitration by summary procedure
contraband .

.
' .

days of grace .....
enemy private property at sea
international commissions of inquiry 455,
international prize court . .

neutral States in land warfare
opening of hostilities....

amendments proposed (i()07) :

naval bonibanlment ....
property of neutral pirsims in belligerent

territory ....

"91

(.14

15
ji

J 17
901
911

899

<)o8

899

154
'7.1

7-

'

4''7

589
iiji

4(>4

801

5 5-

= ".'

70(1

3 O 2
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:4

PACE

C't.ises. asphyxiating or deleterious :

reports ( 1 8gg) :

to the conference .... T-
of general drafting committee .

JH, H)

declaration (iSoq) prohibiting diffusion

thereof
'""

sign-atory. ratifying and adlierir.g powers
i;5. 7''. '77

remarks in second conference . . . «oi

Geneva convention of i8<)4 :

i'<rw (I 8q9) for revision of . • . :i

report of general drafting comraiUee
application to persons interned in neutral

territory . .

'"

adaptation to maritime warf.irc of

principles of.

re|H>rts (i8oq) ;

to the conference
of the general drafting committee

convention ....
text submitted to conference

approval by conference

contracting lowers
deneva convention of lyo''

:

application to persons interned in neutral

territory .....
idaptation to maritime warfare of the

principles of,

proposals (1907) .

France .

i ierman\' . . . .

amendment proposed, Netherlaml.-.

ilr.ift convention presented to the Ii«>,-

conference.....
reports (1907)

to the conferente ....
of the dr.dtini; committee of the tin.d

act ...•••
convention .....

contractmi; powers

Germany :

delegates to hrst and secoml conferences
I

r.itilications and dates thereof 17

reserv.ition to 1899 convention lii .

to 1907 convention iv

1907 ct nvention vi

190; convention viii

190; convention ix

1907 convention xiii

signatory of lo'o additional prototul

proposal (1899), armistice

declaration ( 1907). oblin.it

proposals (1907) ;

ad.ipUtionot Geneva principU^ to naval

warfare . . 7-9

arbitral justice . . • • .:•<;, -85

contraband ..... '>.!-

indemnity for violation il laws of land

warfare . . . • . ;i8

international prize court . . 794. 801

neutral persons in belligerent territory

;(Xi, ;(.8. ;7ii, ,72, =74

neutral vessels in river navigation ser-

vice .....' 574

obligatory fompr.miiN . . ,(i8

postal correspondence at sea . -74'
submarine mines . . . ''5". ''89

.irhitr.ition

1 17.

the

• 59

. 150

1 59 note

159 note
". '75

v?5

", 7-'

7'

5

J JO

709
899

05
898. 8<»9

. ' 79

. 900

. 907

. OoS

. c)()H

. gio

. 899
. 148

88

1 1 I

. 04

4'i-

4v.

1 1 ;

91

8.r

amendments proposed (i9'J7l
'

court of arbitral justice . . -U
international arbitration . . . 47

laws of land warfare . . 522,5^4,5."'

neutral States in land warfare . . 5?r

neutral States in naval war . . 884

submarine mines . . 084, 685, ')8s

Good offices and mediation ;

proposals (1899) :

Italy
Russia '>'

United States .... 49,

declaration (1S99), Serbia

proposals (1907) ;

Haiti
Netherlands . . . . •

existing t-tatv clauses attecting powers

represented at the hrst conference

General Act of Berlin . . 45. "5 •<'''

re[)ort to t*! conference (1907)

conventi' ...••
Great But

adhesions and dates thereof .

delegates to hrst and secoml conferences 17,

ratihc.itions and dates thereof 17*1,898

reservation to 1899 convention iii .

to 1907 convention v

1907 convention viii

UK17 convention ix

1907 convention x ...
1907 convention xiii

signatory of 1910 additional protocol

proposals ( 1 S99) :

international arbitration .

levee en masse
declaration (1W7). contraband
proposals (I9*)7) :

arbitral justice .

definition of war-ship . . 'M
destruction of neutral prizes .

'•-'

international commissions of inquiry 4'"'. 4"4

international prize court . .
799,'^":

limitation of military charges .
^'^

neutral members of crews of captured

vessels . . . • 74'. 7 1-

neutral States in naval war . •
f'"

obligatory arbitration (Anglo-.\merican

project, .
4i5,4,('>. 441

obligatory arbitration 443, i t'>, 4/8. 48*^. 4\
submarine mines . • . ""

amendments proposed (1907) :

l>elligerent war-ships in neutral waters . ^y

blockade , . • • • '

coastal hslung-boats . . . •

crewM of captured vessels .

days of grace .
. •,•,„•

military service by neutrals in belli-

gerent territory . . .

neutral States in land warfare . 5 ^2,

o()ening of hostilities....
projectiles irom aircraft

submarine mines 05 j, noH, ()77, '.oo,

Greece :

delegates to hrst and secoml conferences 17

ratihcations and dates thereof

signatory ol 1907 conventions .
89s

reservation to 1907 convention 1

to 1907 convention 11. ...

108,

.•H.', J->

l-t
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(^refce (lonlmucil):

amendments proposcil :

historic monuments in laml warfare
obligatory arbitration

(Guatemala :

adhesions and dates thereof .

delegates to second conference
ratifications and dates tliereol

reservation to 1907 convention ii

to 1907 convention xii

signatory of 1910 additional protocol
Guides . . . . . ;i(/, = -4

402

JIG

, »99
'1(14

90(j

Haiti :

adhesions and dates theieof . . . i;(.

delegates to second conference . . jio
ratihcations and dates thereof . S,S, ^99
reservation to 1907 convention xii . vix;

signatory of 1910 additional protocol . H99
proposals :

international commissions of ini|iurv 4(15

special mediation .... 4(ij

amendment proposed, arbitral jiisii' e . jgj
Honduras ;

adhesions and dates thereof . . . i-(,

invited to "fecund conference . .191
Hospital sh.. < (see also (leneva convention)

1
5fi ;7, 1(10-5, 017, 1)11). 7o<, -II, 716-19,

7J2-4. 7 JO. 7 ;i, 8j4, 855
Hostilities. See Dpening of hostilities

;

Naval w.r War on land.

Immunity of ottici.i .rrespondeme
considered bv Institute of International

Law . . . . '7,-.^
Indemnification for violation ol the regula-

tions concerning the I.iws .ind

customs of war on land :

proposal, (iermany .... 5Jb
draft col vention ..... ;;j
report to the conference . . 5J8
convention . . . . .510

Industrial relations between inhabitants <jf

belligerent anil neutral countries,

vau concerning . 211), 22:, 578
Inquiry, international commissions of.

See International commissions of

imiuiry.
Institute of International Law :

on arbitral procedure . • 7-

laws of war on land
opening of hostilities . . . --,1

contraband ....
mines . . 05(>, 059, ()0.', (.t.9, (.

naval bombardment
immunity of olhcial correspomlence
international prize court . . 71

straits .....
International commissions of inquiry:

jiroposals (1899) :

liulgaria .....
Luxemburg ....
Houmania ....
Kussi.i .....
Switzerl.ind ....

ilcclaration (i8ii9), Siam
propo.sals (

1I/07)
.

Franci .....

;9. »3
144

004
.'. ';'

"97

1 , 7()9

!*4;

^4

TAOE
International commissions of incpiiry {conlinued)

:

France-dreat Britain . . . 464
Great Britain ..... 460
Haiti ...... 46.?

Netherlands ..... 459
Russia . . . . , 45H

amendment proposed (1907), Italy . 459
report to the conference . . .312
convention ...... 294

International Law Association , . . 656
International prize court. Sec also Addi-

tional protocol,
proposals :

tiermany ..... 794
Great Britain ..... 799

combined proposal of tWrmany, t'.reat

Britain, France, .incl Inited States 801
iiuestionnairf ..... 800
ilraft convention .

reports :

to the conference
of the general ilrafting committee

218, J19, 220, .'J5

convention ...... 740
considered by Institute of International

Law . . . . .7(11, 71.9

Internment :

i.T land w.irfare

763, 794 note

7;8

ij8, 1 30, 1 (7, 14.', 154
i22, 5J9, vi4. 54?

in nav.il wart.ire i;8, \(>s, 71J, N)j,
84.', 8()3, 805

lnterparliament.ir>' I'nion '1^, 68, 180,

.?;>! ..

Inviolability ol enemy private property at sea
proposal (1890!, I'nited St.ues
van (1899)
proposals ( 1

91 '7 ) ;

Belgium ....
Brazil ....
France ....
Netherlands
I'nited States .

amendments proposed (1907) :

.\ustria-Hungary
Netherlands

declarations (1907) :

Austria-Hungary
Denmark....
Italy ....

report to the cimference
Invitations to the conferences
Italy :

delegates to lirst and second conferences 17
ratifications and dates thereof
signatory of IQ07 conventions . 8c)8

signatory of 1010 additional protocol
proposals ( 1 899) :

good offices and mediation .

international arbitration
declaration (1907), enemy iinvate pro-

perty at sea ....
proposals ( 1 907 ) :

blockade ......
ccmversion of merchant ships

ixemption from capture of vessels on
scientilic, Ac, missions

international arbitration . . 349
n.iwil bomb.irdment . . . 704

ii.', ?-•!,

;48, ?49
»}}, 836.
86fi, 870
181, 183,

376, 4io

'v-
I. -'4

1.17

(.1(1

1)21

M<1

599

l>22

(.18

li(K)

"I7
(.01

5i>9

li;l

2 10

899

1 I I

III

/"45
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f^

1: i'l

u r
:'» fi

US.

St;,

Italy (iOHttHued)

:

obligatory arbitration

submarine mines
amendments projwscJ {i'i"7)

iircraft . . . •

international commis-sions of inquirv

Japan :

delegates to first and second ionlercnco

ratitications and dates thereof i ;'>.

reservations to 1007 convention 1

to 1907 convention iv . . .

i(/)7 convention ix

1907 convention xiu

signatory of igm additional protocol

proposals :

belligerent ships in neutral waters

belligerents interned in neutral States .

conversion of merchant ships

mines in straits ....
amenilments proposeil ;

coastal fishing-boats . .

destruction of neutral priio

laws of land warl.ue . . 5--

neutral States in naval war
submarine mines . . • '

Korea :

adhesions and dates thereof .

invited to second conference .

Laws and customs of naval war

:

reports

;

to the committee of e.-camination

to the conference . . . •

-"

ind customs of war on land. See also

Inilemn-tication for violation of

regulations concermnn the laws and

customs of war on lan<l.

proposals ( i >^')<i)

.\ustria Hungary. teleph(mes

Iklgium, military occupation
seizure of railway material

treatment of prisoners of war

Iklgium anil Luxemburg, restitution o

railway plant ...
Denmark, .shore ends of cibles

Krance, spies , .

tlermany, armistice .

(treat Britain, le:ee in ma^-:i

Switzerland, restitution of r.iilway plant

reports (iH<»i)) :

to the conference . . . .

of the general drafting committee

draft presented to first conference . 1

\'

convention and regulations ( iSoo) . 1

-

amendments proposed (iyi>;) :

.Xustria-llunn.iry . • • 5-

Helgium . . . •

C'uba . . - • • 5-

Denmark . . • •

(Germany . •
; J.', ;J4. --

< Ireei r . . . '

Japan 5-

Netherlands . . •

Kussia . . • • . ;-

Spain ...••
njiorts (ivo,-) :

to the confereni.f , . . .

4,, 5

45''

Laws

Itoo
l/K)

<)IO

81).)

8(K)

54S

74 i.

(HO

. i-i

i;^

(.28

01

1

01

J

141*

1 ; J

144

•5,'

I ; ?

14')

1 48

M'

',!7

. note

1," !

.•I

-4

.-*04

I^ws and customs of war on land [C'lHlintuit)

of the drafting committee of the final act .: -

.

draft regulations presented to second con-

ference ..... ^-'1

convention and regulations (iy<>7) . 5<k<, 31.;

considered by Institute of International

Law >44

Liberia :

adhesions and dates thereof . . »<>». '''/;

Limitation,
of armaments and war budgets :

proposals (i8Q9). Russia . . 1. '

reports ( 1 8<><i) :

to the conference . . . . 1

7

of the general drafting committee . . i

I a-K concerning (1899) . . -i

of military expenditures :

proposal (I »99). I'rance

I S9<j resolution .

reports (1899) ;

to the conference .

of the general drafting committee

discussion in the second conference

proposal (1907), Great Britain

u»o7 resolution . . . , ~ >

London, Declaration of . . S-ij. *-.'

London Naval Conference (1908) 812,813,814
H17, 818, 8jo, 8.>j, 827. 8js

Luxemburg :

delegates to hrst and second conferences 18, .mi

obligations under London treaty of 1807 . 1 54

ratitications and dates thereof I7f>, *;8, 8<,u

proposals ( 1 899)
internation;d commissions of imiuiry ;

;

restitution of railway plant . . 1 i i

rights and duties of neutral States . 141

(i<)<>7) maintenance of pacific relations

between inhabitants of belligerent

.ind neutral States . . . ^7 >

neutral railway material . . . ?; i

Maintenance of general peace i, ?.?, 44, .=93, ;i >

Maintenance of pacific relations between the

populations of belligerent States

and neutrals. See also Rights and

duties of neutral persons in the ter-

ritory of belligerent parties

proposal, Luxemburg .... >;

r.i-u
•....-•--

M.intinie w.irfare See Nav.d w.ir.

Means ot injuring the enemy (see also St

Petersburg declaration) iji, 145. i'"*-;-'

513, 5.-4. 5.:''. 5J1. ".!v
'•'

Mediation. Si-e (iood otiii esand medi.itum ;

Special mediaticm.

MedKal personnel (see also i'.eneva lonvin-

tiou) 157. IW>. 7' '.7"'. /"-" /"-> " -'

Merchant ships. See Days of grace ; Cap-

ture ; Neutr.il vessels.

Mexico .

delegates to lir^l .ind second conferences I'l, Ji

r.itihcations and d.ites thereof

signatorv ol 1910 additional protocol

amendments proposed :

contract itetits ....
obligatory arlntr.ition

Military occup.ition (see also Laws and >

toms ot w.ir on land) i u, U9.

.-<<i8, S.J

u
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Mine-i. submarine ;

projKisals :

Germany '^11, 68.)
(Vreat Hrit.iin . '>H 1

Italy (.8.'. f,8(,

Japan . '.(,(

Norway . . • '>,-4

amendments proposed ;

Auatria-HunKarv ''77
Braid '184. (187
Colombia . • '"53
Germany (184, '>85, {>SS
Great Uritain . jjj, (yi8. 077, (M^), (HJI

Japan
Netherlands

'182, ()8(i

oS}. (.88. ')8y, 090
Russia '>8;, '18(1, (,8;
>^pain

United States .

»)84, 680
084, f)^'' ^>87

synoptic table of (iroposals and .uuend
ments .....

declarations ;

Cliina ......
Russia ......
I'urkcy ......

ilr.iit regulations submitted to the con-
ference .....

draft submitted to the third commission .

reports :

to the commission ....
to the conferriicc ....
of the drafting committee of the iinal act

convention ...,.,
contracting powers . . . 8i>8,

reservations .....
considered by Institute of Inttrnation.il

"7.1.

:47.

''57

'1(1!

'''}

"54
(,80

(,;(.

'.48

J.'4
045

88j

Law . . (150. (>5y, 6'>J, f)Og

Mobilization in defence of neutralin .

Monroe Doctrine ;

reservations of Inited States . . i,-c/, cyiM

Montenegro :

.lelegatcs to first and second 1unieronccs 18, ji i

ratifications and dates theriol . . i-h
signatory of i<)«7 conventions . 8g8, 8ij<)

reservation to i(>o7 convention i\-. . . (^o^>

Mour.'vieti circulars . . . . !,.•

Navid Ijombardment. See iSonilurdnient
by naval forces

Naval yuns ami ritles :

l\FU ( ]Si.H)) ......
re[)orts :

to the contcrenii' ....
of the general drafting mmmittce

N,i\ .d war. See I-.ius .tnd customs of n.ival

war ; Geneva convention . Inviol-

ability of enemy priv.ite pro|>ertv
.It sea; Rights and ilutiesut neutr.d
powers in naval waif.irc: I apture;
Prize, Block.ule ; I ontr.iband

Netherlands :

delegates to lirst .mil sei-oml conferences 18,

ratilications and dates thereof i,-'i, 8ij8,

signatory of loio adilitional protocol
declaration, obligatory arbitration .

proposals ;

conversion of "'ercliant ships
enemy priv.ite propertv at se.i

'7,f

-4

212

8o<»

800
451

()1 ;

• 459
>4. 70;
. 5'>0

731
627
;88

5-5
55-
;o8

PAGE
Netherlands {cimtinued) :

interna'ional coniniissions of in<(iiiry

naval bombardment .

war services by neutrals
ameniltaents propose*! :

adaptation of Geneva principles to naval
warfare .....

blockade .....
days of grace .....
enemy private property at sea
military information by population of

occupied territory
neutral states in land warfare 5;t
opening of hostilities

.

submarine mines . '183,688,089,690
Neutral asylum. See also Rights .and duties

of neutral powers in naval warfare,
in land warfare 136. 137, ;;4, 535. 544-46
in naval warfare i;S, lo.S, ;4(), 71J, 7>"!, 726.

730, 731, 833-36, 84(>-67, 869-S7'
Neutral railway material. See also Rights

and duties of neutral persons in the
territory of belligerent parties,

proposal, Luxemburg .... 573
amendment proposed, Serbia . . .57;
convention . . . . . . 5 10

Neutral territory, internment of Iwlligerents
and care of woiindetl in

:

proposals (1899)

:

IJelgium and France . . . .154
Belgium ,--

obligations of Luxemburg under treaty of
L.ondon of 1 867

report to first conference
convention ( 1 899) ....
report of drafting committee of igo;

hnal iict .....
convention (I (V07) ....
contracting powers . . 175-77,898,01x1

Neutral vessels in river navigation service.
See also Rights and duties of
neutral persons in the territory of
belligerent parties.

pioposal, Germany ....
amendment proposetl, -Vustria-Hungary

Neutrals, rights and duties :

tu'ii ( 1899) ......
report of general drafting committee

Nent'als in naval warfare. See BUk:k.ide
;

Contraband of war ; Destruction
of neutral prizes ; Rights and duties
of neutral powers in naval warfare.

Neutrals in war on land. See Rights and
duties of neutral powers in case of
war on land : Rights and duties of
neutral persons in the territory of
IxMligerent parties.

Nicaragua :

adhesions and dates thereof . 176,
delegate to second conference
reservation to 1007 convention ii. .

Norway. See also Sweden and Norw.iy
delegates to second conference
ratifications and dates th reoi 176,
sigiMtory of 1010 additio..al protocol
proposal, siilmianne mines
amendment proposed, coastal fishing

lioats .....

54
154
136

J JO

5.U

574
574

21

-4

n8, 899
. JI I

• 905

, 893,

21!
S99
899
^-4

u
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Opening of hostilitica. See also Prclaration

of war.
proposal, France . . .

amendments prdposeil :

Belgium ...•••
Great Britain

Netherlands
questionnaire • ' ' •'

'

draft convention presented to the con-

ference . . . . •

reports •

to the conference

5"3

5"5
SOS
508
r.o;

507

502

ir«,

4-!.

;-77, 8y8.
i;i(, go2,

1

of the draiting committee of the linal act iii

convention . . • • • >""

considered by Institute of International

Law
^"J.

504

contracting jiowers . . • '*')''• "X""

PaciiiL settlement of international disputes.

Sec <ils() Maintenance of general

peace ; (ioo<l olVutsand mediation ;

International commissions of in-

quiry ; .Xibitration, international

;

Arbitration, obliRatory ; Court of

.irbitral justice,

proposal (I ><<)Q), France
.imtndment proposed (if^'io), France

declarations (iSog) :

Turkev .,.•••
l.'nited States

reports to the conferences

conventions
contracting powers
reservations

Palace of Peace . . . •

Panama :

adhesions and dates thereof ,

declined invitation to second conference .

delegate to second conference

ratifications and dates thereof .
yi)ci,

signatory of 1910 additional protocol

Paraguay :

adhesions and dates thereof .

delegate to second conference

signatory of 1007 conventions . 900,

signatory ot lyio additional protocol

Pans Congress ol I
!»?') goo<l offices and

mediation • . -4?. '<5. "X)

Paris, Declaration of (1856) 587, 593, 597, '^^>'J.

f'05, (107, '>o8, ()<i8,

Parlementaires . . H3. '47. S'7. ''37.

Parole i.'<), 130, 1 ?'<, '4.1, 5'.<. S'4, 5.'4. ?4**.

Peace I'alace . . • • • •

Permanent court of arbitration. See Arbi-

tration, international ; Court of

arl'itr.d justice.

Persia :

<leleBates to first and second conlerences
*

18

ratifications and dates thereof

reservi.tions to 1907 convention x .

to 1907 convention xii . . .

1907 convent 11 in xui

signatory of 11)117 conventions . u""

signatory of 1910 ad<litional protocol

declaration, obligatory arbitration .

r/xi,

See

71

IX)

}^>
292
9CX)

903
222

176
191
21

1

901
•JO I

>7<'

211

, 901
901

, 1 12

tXX),

, 808

,038
'>32,

, 865
222

212

177
909
(/KJ

910
901
901

Peru :

adhesions and dates thereof .

delegates to second conference

reservation to 1907 convention ii .

signatory of 1907 conventions

signatory of 1910 additional protocol

proposal, international arbitration ,

amendment proposed, contract debts

Plenipotentiaries to the conferences.

DeleK.ites.

Portugal

;

adhesion and date thereof

delegates to first and second conferences is,

ratifications ami dates thereof 177, 9C'<>,

signatory of i<)ii) additional protocol

proposals :

coastal lishinglxiats ....
obligatory arbitration . . 47-.

amendments proposed :

coastal ftshinglxiats ....
neutral States in naval war

Postal correspondence at sea, inviolability of:

proposal, Germany ....
draft convention presented to the confer-

ence ......
convention ......
contracting powers . . . 899

Powers invitee! to the second conference

Powers represented at the conferences and

their delegates . . . '5

Prisoners of war 128, 142, iv", 158, 166-8,

;i7, ^2::. w?, ;29, 53". 535. .'44.

;5i, 552-3. ("3". 7H. 7'2, 7^5. 7-'''.
:

737
Prize. See Destruction of neutral prizes ;

International prize court.

Programmes of the conferences :

1899
1907 I*""'. "*''.

Ratifications and adhesions , . 175.

Recommendation :

Third peace conference . .

Red cross. See tleneva convention.

Reservations :

to 1899 conventions ;

Germany, to convention 111

Great Britain, to convention lii .

Rou mania, to conventirn i

Serbia, to convention i

Turkey, to conventions i and ui

Initeii States, to conventions i and 111.

to 1907 conventions ;

.\rgentine Republic, to conventions 11

and V . . . "i*'!

.^kustria-Hungary, to convention iv

Bolivia, to convention ii . .

Brazil, to convention i . .

Chile, to conventions i. ix, and xii 902 i|i>*

China, to conventions x and xiii •>"<.>.

Colombia, to convention ii

Cuba, to convention xii

Dominican Republic, to conventions 11,

viii, andxiii . .
904,ci"'»

Ucuador, to conventions ii and xii '("4,

France, to conventions viii and ix

Gtrniany, to conventions iv, vi, viii,

IX, andxiii . . 9"6, 9"7. O"*'

177

'*0 5

go I

001

47'
40!

177
2 12

001
1)1 M

74 (

47'-

744
HH(.

741

741

7i-
901
11)1

W2,
;4:,

1

19-

898

179

17*^

1"S

17«. ',-

I,. .4

!)>-

1,1.4

'r..;'in
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937

>X(, '(111

• 905

407
I"'-. 'KH)
.„,H,

R esc rv.it ions to lyn; lonvontions {, .'(i/muci/) ;

Great Britain, to conventions v, viii,

ix, X, and XIII . 'A>7. ((<>8, (/(k>, inu
("•reece, to lonvcntions i anil ii . g<u',i(<i4

(".uatemala, to conventions ii and xii 9f)4, f^K)

Haiti, to convention xii . , . i^,j

I ipan, to conventions 1. iv, ix. and xiii

<j()j, ()!><>, >)!>), gio
Montenegro, to convention iv

N'lc.iragua, to convention ii

F'ersia, to conventions x, xii, and xiii

Peru, to convention ii

Roll mania, to convention I

Russia, to conventions iv and vi .

Salvador, to conventions ii and xii

Slam, to conventions viii. xii, and xiii

Switzerland, to convention 1 and nn.il
act (yo

Turkey, to conventions i. iv. vu, viii. x,
xii, and xiii . iju.'. iio;. i^.h. i,)K). qki

fnited States, to conventions 1, 11, ind
xiii . . , . IX n, <)<K), yro

I'niRuay, to conventions ii and xii y<rfj, gio
Resolutions. See also under I-imit,ition.

limitation of military expenditure win. 21, m,
Rights and duties of neutral persons in the

territory of Ix-Uigerent parties.
See also Xeutral vessels in river
navigation service; Neutral rail-

way material ; Rights and duties
of neutral jiowers in cise of war on
land ; Maintenance of paniic rela-
tions between the popul.itions of
belligerent States ,ind neutrals

;

Aliens in relation to military
charges

,
<yi I

proposal, Germany . ;ii(i, ;'is

amendments proposed :

.\ustria-Hungary . . . ;(,8,

Belgium . . . . .
"

.

France ......
Great Brit.iin .....
Luxemburg .....
Xetherlands .....
Serbia ......
Switzerland . . . ^od. 5(>,s,

table of proposals
draft convention of the commissum, dehni-

tive ......
reports

:

to the conference ....
(complementary) to the conference
of the drafting committee of the final act

convention ......
vceux .......

Rights and duties of neutral powers in n.ival
warfare :

proiiosals ;

Brazil
Great Britain .....
Japan ......
Russia ......
Spain ......

questions involved in the various proposals
amendments proposed :

Denmark. .... f>47. SS;
Germany...... 884
Great Britain ..... 846

5'>8, 574
• 5'J5

. >Cn

565

57,!

5'*9
'73

57S

ss6

.20

.= 3.5

84;
870
H09

«74
870
874

Rights and duties of neutral [lOwers in naval
warfare [tonlinuiul) :

Japan ......
I'ortugal ......
Russia ......
Sweden ......

Italian mercantile marine cwle of 1H77
(chapter vii) ....

rules of the treaty of W.ishington .

draft conventions :

prepared by the committee of examina-
tion . . .875

presented to the conference . 8(k;
re|K)rts :

to the conference ....
of the drafting committee of the hnal

act ......
convention ......

Rights and duties of neutral powers in case
of war on land. See also Rights
and duties of neutral persons in
the ti'rritory of belligerent parties.

proposal (iSycj), Luxemburg .

I'ctu (i8<}9) ......
proposals (11(117) •

Denmark......
France ......
Japan .....]

amendments proposed (1907) :

Belgium ....
tiermany ....
Great Britain .

Netherlands
Russia .....
Switzerland .....

table of various proposals
draft presented to the conference .

reports (1007) :

to the conference ....
of the draftin« committee of the final .ict

convention ......
Roumania :

delegates to first and second conferences 18
r.ititications and dates thereof 177, qoo
reservation to 1 899 convention i

to 19117 convention i .

declarations ( iSyq) :

international arbitration
obligatory arbitration

propo.sal ( 1 809), international commissions
of inijuiry .....

proposal ( 1907),' contract debts
Russia :

<lclegates to ti.-st and second conferences

81,'")

85J
85 J

8Sj
88;

.879
note

833

833

'=53.

53

'9.

177. 900,ratifications and I'.ates thereof
ro.servation to ic>o7 convention iv

to 1907 convention vi

proposals (i.Sqv) :

arbitral code
good offices ..nd mediation . 91
international arbitration . . 92, 97,
international commissions of inquiry
limitation of land forces and militarv

budgets .....
limitation of naval armaments and

budgets .....
declaration ( IQ07), submarine mines

547

5;;

555
554

54U

55*

55"

53^

533

21 ;

901
17S
90.-

52

499

21 !

901
907

102

.94
,
loi

93

'73

'73
(>6i
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Kiiuia {conliHued) :

proposal" (ig<>r) '

aircralt . . • •

arbitration pro<.c<liir<'

bflligerrnt wdr-»hip» in neutral ix)rt!«

(lays of gracr . . . •

ilcfinition of warship
(lettniction of neutral prues

international comminsions of imiuiry

naval bombarilment . . ."'

obliKatory arbitration

permanent court of arbitration . J

.imendmints proposed (I<)<>;| :

aircralt . . '•

laws of lanil warfare . . . S

submarine mines . • '>«5, ''

twentv-lour hour nile

use of telijtrapli installations in neutr:

tcrntiiry ....

• 891

41^
, 8;4
, (88

, '"i
(,j8

4<8
"4 7" 5

44;

ry 4(18

. 88(«

!(< ^'7
86 (,87

8«J

(40

St I'etersburn ileclaration (i80(<)

Salvador ;

adhesions and dates thereof .

delegates to second conference

ratifications and ilates thereof

reservation to 1907 convention ii

to 1907 convention xii . .

Mt(natorv of ig 10 additional protocol

Sanitary form;.. ions and establishments.

See Geneva convention.

Search. See V'isit and search.

Serbia :

deleiiates to hist and second conferences

ratincations and dates thereof

reservation to iSgy convention i

signatorv of mo- conventions <;oo, g<ji

declaration ( i8<>y), good offices and me<lia-

tion ?''

uroposals (ig(>7). obligatorv arbitration
^

.W5.471

amendment proposed (i'^>7). detention of

railwav material by neutral States

Shipwrecked. See under Sick and wounded.

Siam ;

deleuates to tirst anil second conferences
11)

ratifications and dates thereof 17

reservation to 1907 convention viii .

to 1907 convention xii ...
to 1907 convention xiii

signatory of 19:0 additional protocol

ileclaration (1H99), international commis-
sions of inquiry . . .

Sick and wounded. See also deneva conven-

tion,

in land warfare i (

1

in naval wv.rfare
1;-. nH, i'.(.-h

177
178

^Ti

J14
(^K), 901

. <)<)8

9111

<X)1

I ^7, 145, 5;, 515. .v?>

20.

7-5.

(184. (.8'

tl-'

i'4;

"4-

. 'l^8,

Si;;natorv jKiwers :

to i8<v9 conventions anil declarations >75-7

to i<^>7 conventions and declaration 898-<>oi

to 1910 additional protocol . . Nw. '*<'i

Spain :

adli sion and date thereof .
i/'*'.

adhesion to declaration of Paris

'Col i^ii

474

1)111

599

Spam {ii'MliHUfd) ;

delesatr* to first ami second conferences
'

l(., Ji.8

ratifications and dates there«)f 177, 9*x'i V<i

signatory of 191" additional protocol .
<xii

proposals :

belligerent ships in neutral |iorts . . 8;>.

naval homl>ardment . . 7".!. 7"^

amendments propose<l ;

officers prisoners of war
submarine mines

Special mediation . 14. 48- f;i>. i94. .U 1

Spies . . iW-(. >Ai'-7. ^i>-'T

Status of enemv merchant ships at the out-

break of hostilities. See Days of

grace.

Straits See also Hosporus and Dardanelles

declaration. Denmark ....
considered by the Instituteof International

l,a» . . • •

mines in . '".A. <'''' '"".'. '.'**.'• '*'

Sweden. See also Sweden and Nor*ay.

delegates to second conference

ratifications and dates there<d ir;

signatorv of 1910 additional prot

proposal', obligatory arbitration

amendments projiosed :

davs of grace . . . • . v"-'.

twentv-four hour rule . >^•^

Sweden and Norway. See also Norway ;

Swetlen.

delegates to first conference . . . i'

: ratifications and dates thereof . '7''. T,

amendment proposed (i89<(). international

arbitration . . • • • ''

Switzerland :

adhesion and date thereof . • ':.

I'.elegates to first and se -ml conferences
JO. -' I'

ratifications and ilates thern)f 177. <««'. '("

reservation to K.x'7 convention i . . u'

to 1907 final act . . • .
'ii

Signatorv of 1910 additional protocol .
':

l)roiio.sals (1899) :

international commissions of imjuiry

restitution of railway plant . . 1

-

(1907) obligatory arbitration . 47'' *'

amendments propos"d (1Q07) :

neutral •'ers<ms in belligerent territory
v.o, |;'i8, V-

neutral States in land warfare . ••

laxes .... V-\i.-",-"''
'

Telegraphs and telephones (see also Wireless

telegraphv)
ly,. im, JJ3, t.20. 5J'>-7. vU.'-

fheatre of war . i.U. '48, .5i8, OjS. (^Xa. '

-

849-51. !<.'<.l

I'hird jieace conference ;

recommendation as to date

as to preparatory committee . . -'

programme....•-
organiiation and procedure . . . -

Ireaties and conventions containing pro-

visions for arbitration or mediation

affecting powers represented at first

conference :

general vtru of the congress of Paris ( 1 856) 1
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l)c.

Ireatifs ,inil conventions (,jHliHueJ\

:

trraty of Parit, March (o. iKCi
Rrnrral act at fht- confrrrmr uf Berlin

(iHlis)

Krnrral act of thr lonferemc of Bruwels
(l«<JO) ....

univernal postal union, July 4, 1N91
international union lor tranFimrtation ot

merrlianiliw hv railroad, October 14
|H<;.I

Austria-Hunnarv -Slam, May 1-, tf^ii,

Belgium— Denmark, June iH, 1895 .

HclKUini— Kcua'lor Marcli ?, iHK; .

HelKiuni -(Jrrcci', Mav J?, iNg5
Belgium - Hawaii, October 4, iK»)j .

BelRium— Italy, Ih'iomlHr 1 1, iNHj
BelKium— Norway, June 11, iHg5
Belnium—Orange Frci- State,'

ber J7, I«<i4 ....
Belgium—Siam, August Jcj, i(i()X .

Belgium—South African Kepublic, Kcbrii-
ary 1, i!*;'! ....

Belgium—Sweden, June 11, |H(,;

Belgium— Veneiiiela, March i, iHh4
Denmark— IV-lgnim, June iK. ix<)(;

l>enmark—Veneiuela. Decemlur \u, iH/,j

France—Korea, June 4, iHXd
(jermany—( reat Britain, July 1, 181/1
(ireat Britain—<;reece, Novemlnr lo, M,v,
C.reat Britain— Italy, June 1;, \»X\
(Ireat Britain—Cermany, Julv 1, itt«ii

(ireat Brit.iin -Mexico, November .'-

|8H«
(Ireat Britain— Portugal. Mav Ji, ifigi
(Ireat Britain— Uruguay, Nom nil«>r 1 (

1885 ..'....'
(Ircece—Belgium. Mav i.?, |H<;;

Greece—Great Britain. NoviniUr m
i88f.

Greece— Italy, November ••,-. I'So .

Greece— Italy, April i. iNH,,
,

Italy—Argentine Reiiublii, Julv 2\. iHoK
Italy— Belgium. Decenilier 11, i'«8j
Italy—Colombia, Octobc ;-. 1 8<)j .

Italy— Dominican Republii

,

Italy—(ireat Britain, Jum- 1

Italy—Greece, November j;
Italy—Greece, .\pril i, i88<i
Italy—Korea, June .!(., 1884 .

Italy—Mexico, April i^, iN/.
Italy—Montenegro. March jK. i^.sj

Italy—Montenegro, Oi toUr 2u, iH<),

Italy— Netherlanii.s, January 0, i.S^4
Ita'"—Orai.gc Free State, Jiinuarv
Italv Paraguay, August .'.•, 1 8<)i .

Italy— Roumania .August 1,-, 18N1
Italy—Siam, October (, ift(i8

Italy— South .Af.ican Hi public, October »>

1880
Italy—Switzerland, .\pril ly, iH<)j .

Italy— Uruguay, April 14, i8;g
Italy— Uruguay, September ig. i8,H;

Japan—Siam, February 2-.. I»g8
Mexico—Cireat Britain, November zj,
Mexico— Italy, April i(., i.Syo

Mexico—Sweden and .Norway July
if'S^ . . . .

Octi iier i.s.

IH8<) .

l8<;o

IJ>8N

AGK

m

I I I

"4

114
1 1

;

I \u

1 1'.

1 1'l

1
1

;

I if>

1 1'.

1 1

;

1 1<

1 1'l

1 15
1 1(1

I \>>

118
1 1

;

I I.H

I 18

1 18

1 IN

I 18

118

1 IS

J IS

1 JO
120
111,

I.'O

1 10
IlCy

WO
III,

I JO
1 II,

IJO
lly

IJO
I Jn
III,

IJ4

III,

I JO
118
no
1 Jj

ijj
ijj

I JJ

Treaties a onventioni (i-.ih//mu.,/)
:

Montenegro Italy. March j8, i8«)
Montenegro - Italy. October jq, iSgi
•Netherlands— Italy, January i<. 1884
Netherlands -Portugal. June 10, i8<,t ;

July 5, I8<,4

.Netherlands— Koiim.inia. .March n, 1899"
Norw.iy— B«-lgium, June 11, i8<<s
Norway—Portugal, I K-ember j 1 , 1895 .

Norway—Spain, J.inuary j;, 1S9J
;

.August 9, i8<, I .

.Norw.iv—Switzerlanil. .March jj. 1894
Portugal—Great Brit.iin. Mav u. 1893 .

Portugal— .Netherlands, June 10. 1895 ;

July 5, 1894 .
'

,

Portugal -.Norway. Decemlwr ii. 1895 .

Koumania— Italy. .August 17. 1880
Roumania— Netherlamls, March 15, 1899
Kiiumania-Switierland, February 19-

•March (, 189^
Slam— Austria-Hungary. May I,-. |8'<)
Siam - Belgium, .\iigust jc,,. 1 8fi8 .

Slam— Italy, Ocfolxri, I8fi8

Siam— Japan. February J5, i8<<8 ]

Siam -Sweden .inil Norway, .Vlav 18
18(18

'

Sp.iin—Columbia, .April j8, 1894 \

Spain— Ecuador, .May J(), 1888 .

',

Spain— Honduras November 1,-, 1894
Spam— .Norway, January j;, i8<>j

;

.August 9, i8<)i . .

>pain—Sweden, January j,-, 189J ;

.August 9, 1893 .
' .

Spain— Swf.<len ,ind Norway, June ji
188,- . . . . .

Spam— Aeneiuula, May jo, i88j
Sweden— Belgium, June 1 1, 1895
Sweden -Spain, January j;. 1892;

August 9, 1 .Sly ) .
'

.
.

.'

Sweden and -Norway—Chile. July o
"*".? • - . .

.
.

Sweden and Norway-Mexico, lulv 2q
1885 . .

'
.

.
.

Sweden anil Norway—Siam, Mav 18, 1868
Sweden and Norway—Spain, lune 2\

1887 . ....
Switzerland- Fcuador, June JJ, 1888
Switzer.and— Hawaii, Julv jci, 1804
Switzerland— Italy. April'ig, 189. .

Switzerland— Kongo, November lO, 1889
Switzerlaml— Norway, .March 22, 1894
Switzerland— Roumania. Fcbri.arv 19-

March t, 189; .

Switzerland—Salvador, October to. i»*8i
Switzerland— South African Republic. No-

vember 6, 1885 ....
Truce. Hag of (see also Parlementaires)

„. .
' !-'. '45. •:">. 131

lurkey

:

delegates to lirst and .second conferences

9J9

IM
IK>

"J

'J3

>>4
•it

'JJ

123

»4

'J4
•^4
'^4
"J4

'J4

'24
'J4
IJ4
1 24

'J4

"7
1 17
"7

'•'?

1^5

"7
"7
'iS

'-!3

I JJ
I JJ

I 17

'-$
iji;

'^5
'J5

'-'5

US
'•!5

'-'5

036

ratihcations and d.ites thereot
reservation to 1899 convention 1

to 1899 con\'ention iii

1907 convention i .

ii)<i7 convention iv

11/117 convention vii

K/i'7 convention viii

,
--14

'77
178

'79
l>02

907
907
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f,

t

Turkey {' ohIihmJ] :

if)<»? cnnvi'ntion \ . , .

i<)07 convention xii . , .

Ky)/ convention mil

siKoatory o< igu^ C' inventions . gu
•innatnry of igio adclitiiinal protocol

(IrcUrations |itig<» :

pjcihc ftettlement . . , .

(I0<i7l statin tiuaponis an'l l>ari|ani'll>"<

siihmarme mine.i . . . .

Twenty-four hour nilr •

amendments propose I :

Kuuia ......
Swc<lcn ......

VM.E

<JIO

I. 0<>1

gil

N4»

H;.-

MW

.le-

i,-;. '''•I

«!^^

I'niteil States :

adhesion and ilatc thereof

articles of confeileration, artick- <> .

constitutional provision respectinK
claration of war ....

deleRates to first and second conlercncrs
I'l,

ratifications and ilates thereof

reservation to iHqi) convention i

to lH<)<^ convention 111

iix>r convention i .

i(j<>7 convention li .

Iyo7 convention XIII

signatory of igio additional protocol
ded.iration ( iS<w) -i* to its foreign jiolicy

proposals ( i H(><)) :

enemy priv.ite property at sea

Rood otlues .ind medi.ition .

international arbitration

del larations (Ii<o7) :

•IS to its foreinn iKilicy

lontr.ict dthts ....
obliKatory arbitration

propoSvils ( 1007) :

.irbitral justice .

bullets ....
contraband
iontr.ict debts .

lonvirsion of mercliant ships

destruction of neutral prizes

eneniv pri\ate property at se;

international prize court

naval Ixjmbardment
oblinatorv arbitr.ition (.\nKlo-.\meriuin

l>ro]ecl)

obligatory arbitr.ttion . . 47;
amentlments pro()osed (11)07) :

blwkadi' ......
submarine mines . . 034. >*.

nawd war code .....

40.

jHo, 2SJ. iS\,

401,

igi

>"5

JOS

179
'79
out
9<C)

910
<>OI

90

'17
109
1 10

U4
495

Hoi
<'-?

'"4

I.

;

41;
4S.'

Universal I'oiUt I'nion 57. '»>. 74. liw. 114. 1;'),
' J»4, iV. 379. 4J». .'•<"

rruguay :

adhesions anil dates thereof . 177
deleitates to second conference , ,414
reservations to 1907 convention 11 , .0 "1

to 1007 convention xii . . . 91 '

sinnatory of 11J07 conventions . i<ik), ijni

siKiiatory of 1910 additional protiKol , ifii

pn>|x>sal. ohIiKatorv arl>itr.ilion . . 4'*7

Veneiiiela
adhesions and date> theriHjf . . . 177
delegate to second conference . .14
sixnatorv of 1007 convention . . 90", <i"ii

proixwal. contract ilebts . . . 44;
amendment pro|>osed, contr.ut tbbts . 497

Visit and search . sH? kis. 7 !J, ».ii, H41
I'irux

revision of tieneva convention . at

rights and duties of neutr.ds . . ii

type>< .ind calibres of guns . . z^

limitation of armed forces anil wa. Inidgets Ji

private property in n»''al war Ji

naval bomlxirdment . . . . z\

court of arbitr.il justice.... .m'i

m.iintenance of relations l>etween lielli-

Xerent .ind neutral countries . jii
military charges on resident aliens . . Ji'<

laws and customs of naval war . j 16, '1 u

War on lanil See Laws and customs of

war on land , Prisoners of war

;

Spies; Capitul.itions; Military occu-
pation , Belligerents , .\rmisticc.s ;

Rombarilmiut ; Means of injurinf;

the enemy : Hrussels declaration ;

kilihts and duties of neutral powers:
Rights anil duties of neutral per-

sons.

War-ships (definition) See Conversion of

merchant ships into warships,
(iroposals :

Great Britain .....
Kussi.L

re(>ort to the commission
inuton, treaty of ( i 87 i

)

reih

Washi 843,844, S4>.
Hfi',.

Washington, treaty of ( 1897)
Wireless telegraphy (see also Telegraphs and

telephones) ; u, = t4, 5 19. S4<>, 54<.
8! i,

Woundeil. See Sick and wounded.
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