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WHAT ARE THE FUNCTIONS OF A PROVINCIAL LEGIS-
LATURE?—THE DISTINCTION BETWEEN PUBLIC
AND PRIVATE PURPOSES. : '

To those who are conversant with constitutional questions,
that which has appeared in the leading daily papers in relation
t? @ subject which is said to be of general interest to large sec-
flons of this Province, and, incidentally, to the Dominion at large,
1s Worthy of serious consideration. The discussion of this -
s_mbjeet comes appropriately within the domain of a legal
Journg), _

The Government of Ontario, in their laudable desire to pro-
- 1ote the industries of the Province by providing them with the
Meang of obtaining so-called ‘‘cheap power,” appears, unfortu-
Dately, to have so acted as to bring about a state of affairs by no
Teans conducive to the best interests of the country. Already,
fls hag beep pointed out in this journal, theyl have, by legislative
Wterference with private rights, shaken public confidence in the
stability of contracts, and the reliance to be placed in the judg-
ent of the Courts. Now, in their dealing with the subject of
®lectrica) Ppower, we find a further manifestation of this danger-
%8s inclination to set aside all consideration for vested rights in
Order ¢, carry out some object of supposed public utility, or
Some Scheme which has attracted for the moment the support of
Populay opinion.

In order to effect the object of supplying electric power, the
%vernment of Ontario set up a creation of their own called the
y. dP&Electric Power Commission, a body which may be de-

*ribeq as a combination of a Government department, a com-
I::reial Agency, and a trading corporation. This body, which is
Sibig“-red with all the powers and freed from all the respon-

ties of g corporation, can only be brought to account for any
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of its actions by virtus of a flat from the Attorney-General of
the Government of which, to all intents and purposes, it is a
branch. It has no assets which can be made liable for any mis-
chief that it may do, and how much mischief it is capable of
doing is clearly shewn by the way in which it has begun opera-
tinns. It first of all made contraets with various munieipal cor-
porations for the supply of power for a fixed sum per horse
power delivered to-the municipality, and by-laws in accordance
with these terms were passed by the ratepayers of several muni.
cipalities—the city of Toronto among the number, Subsequently
the Commission making tLc discovery that it could not safely
undertake to carry out its contracts changed its terms altogether
without any reference to the ratepayers, and called upon them
through their muni-ipal councils to undertake an obligation
which they had never agreed to, and which, from its nature,
they probably never would have agreed to had it been laid before
them in the first instance,

The mayor of Galt, one 6f the municipalities referred to, re-
fused to sign the contract under the new terms, and & mande-
mus was applied for to compel him to execute it (Scott v. Pat-
ferson, ante, vol, 44, p. 621). Mr. Justice Anglin in giving
judgment said: “‘I think the by-law of the town of Galt (author-
izing the signing of the contract) could only be passed in breach
of faith with the electorate and that the contract which it pur-
ported to require the mayor to execute would be illegal, and con-
trary to the requirements of the statute. . . . The mayor, in
my view, was justified in refusing to become a party to the per-
petration of their illegal acts.”” The learned judge goes on to
say: ‘‘I cannot believe that it would be proper that the court
should by a summary order of mandamus require the mayor to
execute a by-law which cannot be passed without gross breach of
faith with the electorate and to sign a contract which contra-
venes the statutes and contains a recital that it has the approval
of the electorate when the established fact is that the terms ap-
proved by the electorate differ from those of the contract in most
material particulars. To compel by mandamus the doing of
that which the court would in subsequent proceedings declare to
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have been invalid and wrongful would seem to me 1o be an abuse
of the diseretion which the court possesses in regard to the graut-
ing of this extraordinary remedy."’

An Act was passed at the last session of the Ontario legisla-
ture (8 Edw. VIIL, ¢ 22, 3. 4), which it was olaimed validated
these illegal contracts; but the same learned judge held that it
had no such effect, or rather could not have been intended so
to do.

Th. mayors of the other municipalities (Toronto included),
without any authorization frem the ratepayers they were sup-
posed to represent, and for whom they were merely agents,
signed the contracts on the altered basis in spite of their obvious
illegality. It may be that reliance was placed upon the supposi- .
tion that an Act of the provineial legislature would be passed
to make that legal which had been declared illegal, but more
of that hercafter,

in the meantime for the purpose of testing the legality of
these proceedings, a suit had been brought by one of the rate-
payers of Toronto for himself and other ratepapers, to set aside
the contract entered into between the city and the Commission
upon the broad ground that the contract was not in accordance
with the by-law of the ratepayers in that behalf, and claiming
that the city has no right to levy a rate upon their property
under an illegal contract, also claiming that tbe contract had
been induced by misrepresentation.

The city of Toronto then made application to Mr. Justice
Latchford to set aside the writ and to stay procecdings on the
ground that the action was not properly constituted as the
Hydro-Electric Commission had not been joined as parties de-
fendant; the learned judge postponed the argument to enable the
plaintiff to apply to the Attorney-General for a fiat, as the second
Hydro-Electric Commission Act, 7 Edw. VII. ¢. 19, s. 23, seemed
to require this loave before the Commission conld be sued. The
section reads as follows: ‘‘Without the consent of the Attorney-
General, no action shall be brought agsainst the Commission or
against any member thereof for anything done or omitted ir
the exerelse of his office.’’

LA DR b i i o R e ek S g SR
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This matter was heattl before the Premier, then the acting
Attorney-General, who after argument gave the following pro-
nouncement: ‘I am expected apparently on the mere statement
of a plaintiff that the members of the Hydro-Electric Power
Commission were guilty of fraud and decention, as set ot in the
statement of claim, to assume the truth of the statement, and,
" therefore, grant a fiat. Under this doctrine it would be simply
neecessary for a plaintiff to interject into his pleading any allega-
tion calenlated, if true, to justify the issne of a fiat, and a flat
would follow as a matter of course, As I cannot :-gree with this,
and as under such circumstances flats have been many times re-
fused, I do not see my way clear to grant these applications.
Apart from the question of fraud, the plaintiff’s contention in
cach case rests tipon the view that the municipal councils had not
the power under the statute to finally enter into contracts with
the Hydro-Electric Power Commission without submitting the
terms of them to the ratepayers. I have personal knowledge
that this was not the intention of the legislature, and I cannot
divest myself of that knowledge. It may be that at its next ses-
sion, which cannot now be long delayed, the legislature may rmake
a declaration on the subject. In refusing the application now I
reserve leave to the applicants to renew them after the opening
of the session.”’ '

Comment on this somewhat extraordinary, and, under the cir-
cumstances as I venture to think, indefensible deliverance is
needless. Surcly no one individual member of the House could
know what was in the minds of the other members when they
voted on the section in question; and apart from this the refusal
was an arbitrary and high-handed taking away of the right of
every British subject to audience in the courts of justice and con-
trary to British usage in similar cases.

Judgment was given on this motion to stay proceedings by
Mr. Justice Latchford who held that the action could not be
stayed either ag b ing frivolous and vexatious or because the
Hydro-Electric Power Commission was not a party. In com-
menting upon 8. 23 of the Act he said: *‘I do not feel called upon
to attempt to determine upon a motion of this kind whether such
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legislation—however extraordinary it inay appear from & juris-
tic point of view-~ig ultia vires or not. But I am asked to célose
the doors of the court against-& litigaiit who questions the power
of the legislature to free the commission from the liability which
would otherwise be case upon it by law.”’

An appeal from the above judgment besing taken to the Divi-
sional Court (see post, infra, p. 164), the judgment of Mr. Jus-
tice Latakiford was upkeld, and the following suggestive remarks
were made by Mr. Justice Anglin, who.delivered the judgment
of the court: ‘‘“Whatever may be done towards validating these
contracts by legislation, the court should, I think, assume that,
pending litigation in which the power of the municipalities to
nake the contracts is questioned, the Lieutenant-Governor wounld
not by Orders in Counecil declare them binding upon the Com-
mission; and that, in the event of the courts declaring them to
be ultra vires of the municipal eorporations, such Orders in
(Couneil would not thereafter be passed.” )

But there is even a more serious matter to be considered than
the apparent blunders of the Commission and its disregard of the
rights of citizens or even the refussl of justics to an individual
citizen. The one may be got over, and the other forgotten, but
the damage to the financial standing of the provinee caused by
such recklessness of proceeding, and such setting aside of the
terms of contracts solemnly entered into, will not be so easily
overcome,

It must also be remembered that through the operation of
this Commission the provincial government is entering directly
into aompetition with a company formed for a similar purpose in
which a large amount of money has been invested and which
had previously undertaken all the risks and successfully over-
came the difficulties attendant upon cerrying out a new and un-
tried experiment, The eapitalists who invested their funds in
these ventures nataraily ask how it is that the government which
had pledged its credit not o do so entered into competition with
them before their undertaking had fairly some into operation,
but just after it had proved that what was & daring and costly
experimer ' could bs brought to & successful issme. Capitalists
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will further ask what confidence can be placed in muniecipal
bodies who, having the aasent of the ratepayers to a ¢ertain con-
tract, suddenly make another which render the ratepayers liable
for something entirely different. What confidence will the
money men in England, who have shewn a willingness to embark
their capital in Canadian enterprises, think of the proceeding of
the Power Commission——of its constitution-—of its immunity
from attack? What will they think of a community which, in
pursuit of some possible gain, ' ;ws such disregard of the com-
monest rule of good faith in dealing with the rights and pro-
perties lawfully created and lawfully existing. The alarm has
alrecady been sounded and it may be that some of those who go to
London borrowing will come away sorrowing.

As has been stated two of our judges have declared that these
coutructs are absolutely void. But now there arises another most
important question. Can this legislature—can any legislature—
step in to impose upon a municipality an obligation wkich not
only it had never accepted, but which is at variance with one it
had accepted? In other words, can the legislature, by any Act
of theirs, force upon a municipality a contract—any contract,
it matters not what—which the ratepayers bad not agreed to.
To the municipalities is given the power to say what obligations
they will assume and what they will rejeet, but if the legislature
ean, in such a case as this, compel the municipality o assume an
obligation without comsent of the ratepayers—when the legisla-
ture has enacted that such consent is an absolutely necessity for
the validity of the obligation-—then the power of the ratepayers
to exercise their constitutional rights in the matter of loeal taxa-
tion is taken away. It seems almost absurd to suppose that such
a proposal is even contemplated by the legislature of this pro-
vince; but there is popular clamour fomented by irresponsible
newspaper writers and other interests, political and otherw..e,
that would be served by so doing. We have sesn, moreover,
enough of the readiness with which private rights have been in-
terfered with by legislative action to feel any certainty that for
the purposge of earrying out this particular scheme cven the un-
doubted rights of any municipality may not be sacrificed. It
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is to be hoped that this apprehension is not well founded, and
that no consideration of present advantage will lead the Conser-
vative administration at Toronto to perpetrate an Act so sub-
versive of all Congervative principles. ,

Another suggstion might ke urged upon the consideration
of the Attorney-General, Admiiting for the moment that s
municipal ceuneil has the power to carry on such works as sup-
plying the inhabitants of a eity with water or with light or heat,
where the whole population is served, and where e cost may be
in exeess of the charge mads for the article furnished, and there-
fore assessed upou the ratepayers at large; and admitiing also
that in such & case a profit may properly acerue to the general
tunds of the mun:cipality——admitting all this—can we go further
and say that & munieipal couneil has the power t- earry on works
whereby only a small part of the vopulation are benefited? Can,
for instance, a municipal corporation legally undertuke as a cor-
porate body to supply electric or auy other kind of power which
is only of use to a small minority ¢ the population? If this.
can be done there is no limit to the extent to which a municipal
corporation may become a trading corporation—a state of things.
which these who established our munieipal institution certainly
never countemplated, and which if adopted would lead to untold
abuse. The illegality of such proceedings would be more appar-
ent if any part of the cost of supplying the wants of a portion
of the population were liable to be thrown upon the community
at large. ln the case of the supply of such an article as water—
a necessity for the vhole population—it may be right to tax the
whole population, but to do so in regard to anything not of such
a necessity would be elearly unjust, and, as far as the corporation
is concerned, clearly illegal,

It may be proper for s municipal council fo provide a park
for the beneflt of the inhabitants, and to use the machinery of the
Municipal Act, and spend public 'money for that purpose; but
would it be legal to do this for the purpose of providing a park,
the use of which would be restricted to the inhabitants on cer-
tain streets only? What right has a municipality to levy a tax
on all ratepayers for the purpose of rzrivate light and power for
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*he use of a few of these ratepayers and perhaps for some of
thoss who are not 1utepayeis 4t all! Why should the resl estate
of all ratepayers be mortgaged for the benefit of a few of them,
or for thoss who had no pruperty o be mortgaged ; and it is xiot
material in principle whother this mortgage will eventually be
paid out of the receipts irom the ratepayers and others who use
light and power. If it should happen (a very likely contin.
gency) that there was a deficit, this defieit would have to be paid
out of the general taxes. Surely this would be illega'. It might
possibly fall upon the shoulders of the members of the nunicipal
council,

There are no end of difficulties and dangers to be encountered
in this perilous voyage in search of the golden fleece phantom of
munieipal cheap power. Let another of them be suggested.
See, 92 of the B.N.A, Act says that ‘‘ In each provinee the legisla-
ture may exclusively make laws in relation to matters coming
within the classes of subjects next hereinafter enumerated, that
is to say, (13) property and ecivil rights in the provinee.”' If
the power claimed by the legislature and the munieipal councils
does not come in under this section there is np such power. Upon
what principle ean a munieipality, expressly created for other
purposes. and with other objects, enter into business of a private
commercial character? If there is a deficit, who is to pay the lass,
and if there is a profit how is it to be applied? And going back
furiner, what right has a provineial legisiature with its limited
jurisdietion to assume to give a munieipality such power? There
seems to be uo answer to these gquestions,

The subject is one of vast importance and so far-reaching that
the legislature may well pause before going further.

W. E. O’Brien.
Shanty Bay.
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ONTARIO COMPANY LAW. A

The Ontario Companies Act, 1907, with améndments made
in 1908, needs recasting; or, better still, an entirely new mea-
sure should be enacted. The existing Aet contains many sec-
tions copied from British legislation, and there can be little
doubt that a measure closely following the British Companies
Acts would be more satisfactory than any other, The advantage
to be derived from decisions int the courts of England is very
great, and could be fully enjoyed here if our legislature fol-
lowsd the British Acts more closely.

The following ecriticisms have oceurred to the writer in the
course of a study of the existing Act, and are offered with apol-
ogies, in the hope that they may prove interesting and stimnlate
‘discussion :—

The creation of two classes of corporations is provided for
in the Act; those with and those without eapital divided into
shares. The title ‘‘company’’ is confined to corporations with
share capital, and ‘‘companies’’ are sub-divided into those which
offer or do not offer shares for public.subseription. All com-
panies *‘the number of shareholders of which is increased to a
number greater by ten than the number of applicants for incor-
poration’’ shall file & prospectus, which seems to excuse com-
panies not so increasing the number of their shareholders, but
inasmuch as s3. 106 and 108 assume that any company offering
shares for public subseription has issued a prospectus, the only’
companies not under nacessity to do so are thoee not offering
shares for public subseription.

The provisions of the Act as to the contents of prospectuses
are copied from the Imperial Act, 1800, but that Act did not
make the issue of a prospectus obligatory (it merely emacted
that in & published prospectus certain things should be con-
tained), whereas the issue of a prospectus is by the Ontario Aot
made a matter of necussity, even to a company not offoring
shares for publie subsoription, if its shareholders are inereased
by more than ten over its original number. Why should this
be 50!
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Consider in this connection the effect of s, 97:

‘“(a) Every company, the number of shareholders of which
is inereased to a number greater by ten than the number of ap-
plicants for incorporation . . . ‘shall file & prospectus.’”’

(b) No subscription for stock, etc., induced or obtained

- by valid representations shall be binding upon the subseriber
unless, prior to his so subseribing, he shall have received a eopy
of the prospectus.’’ Presumably the necessity of issuing a pros-
pectus arises when the eleventh s areholder is about to be added
to the company’s members., What then is the legal position of
those ten additional shareholders who were induced by verbal
representations to subscribe before a prospectus was issued or
was legally necessary? Are their subscriptions binding? May
they recover any iustalments paid ther~on? ‘What, in auy case,
is the need or purpose of the limitation to ten new sharcholders?
It can be avoided by procuring the incorporation originally of
any required number of dummy shareholders.

With reference to companies offering shares for public sub-
scription, s. 106 enacts that no allotment of shares shall be made
until certain conditions therein named have been complied with,
and s. 108 enacts that a oo npany shall not eommence any business
unless certain preliminaries have heen observed. Inasmuch as
these conditions are not binding on companies not offering shares
for public subscription, it is of vital importance to know what
ix meant by ‘‘public subscription.”’ The Act contains no defini-
tion. Commentators on the Ontario Act have assumed appar-
ently that all shareholders other than those or:ginally incor-
porated are obtained as the result of an offering of shares for
public subscription, and, therefore, that ss. 106 to 112 both in-
clusive, apply to all companies obtaining shareholders after in-
corporstion. In Palmer’s Company Law, in commenting upon
this phrase in the Imperial Act, it is said: ‘‘This only applies
where there is an offer to the publie for subseription. It is not,
therefore, available in the case of a strictly private company, or
where the shares are only offered privately for subscription, but
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it is conceived that an offer made by circular to the public or
some section thereof, will be an offer to the publie.”

The Ontario Act seems to contemplate & distinetion between
an offering to the public and an offering privately for subserip-
tion, after incorporation, for the Aot requires that all companies -
incraasing membership by more than ten over the original num-
ber shall file a prospectus, while it applies ss. 106 to 112, inelu-
sive, to those companies only which offer shares for public sub-
scription, seeming, therefore, to admit (a) inat up fo ten over
the charter number new members may be added without so much
as the flling of a prospectus, and (b) that after an incresse of
more than ten, and the consequent filing of a prospectus, other -
formalitiss are necessary only in the case of companies offering
shares for public subseription, implying, therefore, that ten and
more new subseribers may be had without offering shaves for
public subscription. The distinction between public and pri-
vate subscription for shares iz important in relation to meet-
ings of shareholders, for 8. J4 requires a general meeting of
shareholders within two months of incorporation of companies
net offering share for public subseription, while s, 111 requires
a statutory meeting of shareholders of companies offering shares
for public subseriptions within three months of the date at which
the company is entitled to do business. It is suggested that
offering by advertisement in newspapers, or by general distri-
bution of copies of a prospectus, constitutes an offering of shares
to the public for subscription, but that eanvassing individuals,
by hired canvassers or otherwise, accompanied even by the exhi-
bition of a prospectus, is not such an offering to the public,
_ and, therefore, that ss. 1066 to 112, inclusive, of the Companies
Act, do not apply to companies which confine their efforts to
obtain shareholders to personal canvassing, 'This distinetion
strikes at the wholé practice pursued in the formation: of com-
panies, and is, therafore, of special importance. The Act should
be amended 8o as to set doubts at rest.

The provisions of the Act as to the elestion of direstors is
confusing. Read broadly, they seem to be intended to secure
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(a) a Board of not less than three direstors, (b) that provisional
directors (named in the letters patent) shall hold office until
successors are olected, (o) that the election of sueaessors shall
take place at the first general meeting of the company, and (d)
that thereafter a Board shall be elected at each annual meeting.
It should not be difficult to express such an intention exsetly,
but. it has not been done,

As to the powers of provisional directors s. 80 says: ‘‘The
affairs of the company shall be managed by a Board of not less
than three directors.”” So far, good! But it goes on: ‘“Who
shall be elected by the sharcholders in general meeting of the
company.’’ These words are surpiusage or mischievous, for
what about the right of ths provisional directors to manage the
affairs of the company; is there any limitation on their rightt
Sec. 79 says: *‘The persons named in the letters patent as pro-
visional directors shall be the directors of the company.'’ This
seems to negative any distinction as to their powers. In Parker
& Clark’s Company Law it is said, on the authority of Johnston
v. Wade, therein referred to, that ‘‘presumably the powers
of provisional directors are of a limited nature,” though the
same case is also cited for the ruling that *‘this section is very
broad in its terms, and its effect is probably to confer upcn the
provisional directors, for the time being, all the powers prop-
erly exercised by directors under the Act.”” TUpon a reading
uninfluenced by decisions prior to the adoption of the Act in its
present form, it does not appear that there is any sensible dis-
tinction between the powers of provisional and elect~d directors,
the term ‘‘provisional’’ serving no other purpose than to signify
that the directors called provisional have been appointed by the
letters patent, and not elected by shareholders. The word ‘‘pro-
visional’’ should be stricken from the Act.

Two very brief sections would correctly express all that is
meant, apparently, by ss. 79 and 80; first, ‘‘the affuirs of the
company shall be managed by a Boeard of not less than three
directors’’; second, ‘‘the letters patent shall name the persons
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who shall constitute the Board until other persows shall be
elected by the shareholders.’’ '

Then as to the tenure of office by provisional direstors, . 80,
as it now stands, provides that the direetors shall be elected at
a general meeting, and s, 84 (1) says: ‘‘The election of direstors
shall take place at the annual meeting,”’ wherefore it would be
fair to assume that the election, to comply with both sections,
should take place at the apnual general meeting. But s. 84 (1)
: ys: ““The provisional directors of a company not offering
shares for public subscription shall eall a general meeting of the
company within two months of the date of the letters patent for
the purpose of electing directors,’”” eto., while in the case of
companies offering shares for public subscription there is no
specific provision similar to s. 84, for the election of directors
to succeed the provisional directors, though both ss. 80 and 84
(1)—contradictory as they are—apply to such a company. The
statutory meeting of the shareholders of a company offering
shares for public subscription (s. 111) is not held to eleet direc-
tors or otherwise organize a company, but to receive and cop-
sider reports, ete. Prior to the enactment of the present Act the
provisional directors of companies were bound to call a general
meeting for organization within two months of the date of the
letters patent, but the provision now applies only to companies
not offering shares for public subseription. Reading broadly,
it may be said that the intention of the framers of the Act is
this: provisional directors shall hold office until successors are
elected; at the general meeting for orgasnization held by com-
panies not offering shares for public subseription, and at a
special general meeting by companies offering shares for publie
subscription, and subsequently, both classes of eompanies may
only elect directors at annual general meetings. But if this be
80, why does the Act not say so? Following after the revised
sections suggested above, the following might appear: ¢‘The
directors to succeed provisional directors may be elected at a
general meeting called for that purpose, and thereafter direc-
tovs shall ba ele2ted at each annual meeting.’
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Questions may also arise as to the qualifications of share-
holders in a company offering shares for public subscription
to elcet successors to provisional directors. See. 79 says:
‘“They shall be the directors . . . until replaced by
others duly elected.”” But when may an election take place?
No ‘“‘business’’ may be ‘‘commenced’’ by a company offering
shares for public subscription (s. 108) until certain prelimin-
aries have been complied with, and much has to be done before
that can be obtained. Does ‘‘business’’ inelude the election of
directors to replace provisional directors, and similar organiza-
tion work? One would be inclined to say that it means ‘‘busi-
ness as a company with strangers to the company,’’ were it not
for the fact that until the provincial secretary has issued a
certificate that the company is entitled to commence business,
all moneys received for shares must be held in trust, and no
allotment of shares can be made until the amount named in the
prospectus for a minimum has been subscribed, so that until
the aforesaid certificate is issued the new subseribers cannot be-
come shareholders qualified to vote at general meetings, and,
therefore, cannot take part in the election of directors; so that
until the company is organized the provisional directors must
remain ‘n ofice, or be succeeded by directors elected by those
shareho'ders originally incorporated.

A question may also arise as to the number of directors who
can be elected to replace provisional directors. Sec. 79 says:
““The provisional directors shall be the directors until replaced
by the same number of others.”” Sec. 86 says: ‘A company
may by by-law vary the number of its directors.’”’ In Manes
Tailoring Co. v. Wilson, 14 O.L.R. 89 (decided before s. 86 was
enacted) it was held that the number elected must be the same,
and to make this clear, apparently, s. 79 was amended by in-
gerting. ‘‘the same number’’ before ‘“others’’ at the very time
8. 86 was being enacted, and the effect has been to create greater
doubt and eonfusion.

The result seems to be that if a company wishes to displace
the provisional directors, and also to vary the number of its
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directors, it must first elect successors to the existing Board,
and then decrease the number by adopting-a by-law and proeur-
ing some dircetors to resign, if decrease is aimed at; or, elect
additional directors if the object is to increase the number; .
and the absurdity of this machinery appears by the fact that
it can all be done at one meeting if done 1n due form and order.

Copying Imperial legislation (1890), the Ontario Companies
Act provides most stringently against the issue or allotment of
shares at & discount, except in the case of mining companies,
which ‘‘may issue its shares at a discount or at any other rate.”’
What is meant by any other rate? Why should this exception
be made! Except to enable kite-flying, what purpose can the
exception serve? What good argument can be made agsinst
discounts which is not equally valid, and, if possible, more for-
cible, in the case of mining companies, But in any ocass, if the
exception is a wise one, and merits eontinuance, it is clear tuat
the Act requires a definition of the title ‘““mining companies,’’
for as the Act is now framed, any company by being incor-
porated as a mining company, may issue its shares at any dis-
count, yet carry on any kind of business,

Bee. 144 enacts a summary method of disposing of shares in
‘‘a company subject to the provisions of this part of this Aet’’
in the event of calls remaining unpaid. When is a company
subject to this part of the Act? How is its subjection indi-
cated? There is no provision in he Aect itself for indicating
the subjection. In practice, is the character marked to shew
such susjection, and, if so, by what authority is such marking
made?! Sec. 140 says: ‘‘No sharecholder of such company shall
bs personally liable for non-payment of any calls beyond the
amount agreed to be paid therefor,’’ and s. 143 says that ‘‘no
personal liability’’ shall appear after the name of the company
wherever used, while ‘‘subject to call’’ must be marked on cer-
tificates of shares which are in fact sc subject, Tless provi-
sions seem a perfect jumble. The phrase ‘‘no personal liability*’
must mean by the company or by the shareholders; if it means
hy the company, it is absurd; if it means by the shareholders it




152 CANADA LAW JOURNAL. .

is untrue, when calls have not &li been paid. Sec. 46 applies
to all companies, and it provides that share ecertificates shall
specify the amount paid thereon, s. 27 provides that the word
‘‘Limited’’ ghall appear after the name of a company, so that s
143 seems wholly unnecessary,

Is a shareholder necessarily a ‘‘member’’ of & compa:i:y with
capital divided intc shares, incorporated under the Ontario
Companies Act? Does the Act contain any provision declaring
when persons other than charter members becorme members?
Iu many sections of the Act the words ‘““memaber’ and ‘‘share-
holder’’ are used as though they were synonymous. In Parker
& Clark’s Company Law it is said ‘‘every subseriber to the
memorandum becomes a shareholder on the incorporation of
the company.” This is not correct, in the sense that the incor-
poration makes the subscriber a shareholder, for he becomes so
(if at all) by virtue of his agreement to take shares; it is the in-
corporation which makes ‘‘members” of these who have at the
date of the letters patent agreed to become members and share-
holders, ‘‘An agreement alone does not creste the status of
membership,’’ said Fry, L.J.. in Nicol’s Case, 29 Ch. Div. 421,
The Imperial Act, 1862, provides that ‘‘every person who has
agreed to become a member of the company, and whose name is
entered on the register of members, shall be deemed & member
of the company.’’ The Companies Act (Caunada) provides that
the petitioners and others who become shareholaers shall be a
body corporate. The Ontario Act incorporates the petitioners
“‘and any others who have or may thereafter become subscribers
to the memorandum a body corporate and politic,’’ but inas-
much ag it is provided that the memorandam, executed in dup-
licate, shall be deposited with the provincial secretary with the
petition for incorporation, the incorporation may be confined to
those who sign prior to the ineorporation. for they eannot there-
after sign the memorandum, in duplicate, for one duplicate
cannot, I take it, be added to after being deposited with the pro-
vineial secretary. If one duplicate be returned and be after
wards signed that would not be ‘‘executed in duplicate.”’ In
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Palmer’s Company Law, it is said: ‘“We have now to. consider
what it is which constitutes membership. It is a point of the
first importance in the law of companies, and to answer it we
must turn to 8. 23 of the :Act of 1862; that section provides as
follows: ‘The subscribers of the memorandum of association of
any company under this Aot shall be desmed to have agreed to
become members of the company whose memorandam they have
subseribed, and upon the registration of the company shall be
entered as members on the register of members hereinafter men-
tioned (s. 25, see infra, p. 101), and every other person who has
agreed to become & member of & company under this Act, and
whose name iz entered on the register of members, shall be
deemed to be & member of the company.’

“This section, it will be observed, deals with two classes:
(1) Those persons who have subscribed the company’s memor-
andum of association. (2) Those persons who have agreed to be -
members, and whose names are entered in the register. These
and these only can strictly be called members in the sepse of
having acquired the full status of membership: Nicol’s Case
(3884), 29 C.D. 421,

““A person may, therefore, become a member or sharcholder
in any of the following ways: (1) By subseribing the memoran-
dum of association before its registration; (2) by agreeing
with the company to take a share or shares, and being placed on
the register of members; (8) by taking a transfer of a share or
shares, and being placed on the register of members; (4) by
registration on succession to a deceased or bankrupt meruber;
(5) by allowing his name to be on the register of members or
otherwige holding himself out or sllowing himself to be held out
a3 & member,

‘““Where membership is constituted otherwise than by sub-
seribing the memorandum of association, entry in the register
of members is by s, 23, made a condition presedent to member-
ship. The complete status of membership in such case i not
acquired unless and until it cap be predicated of the person that
he is, within the words of the section, ome ‘who has agreed to
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become a member of & company under this Act, and whose name
is entered in the register.” In this respect there is an essential
difference between the requisites of membership as regards per.
sons who subscribe the memorandum, and those who otherwise
agree to become members. The forner, as we have seen (p.
80), become ipso facto on the registration of the company,
members irrespective of entry in the register of members;
but the latter do not become members wuntil agreement,
plus entry in the register. This distinetion is recog-
nized in Nicol’s Case, 20 C.D. 421. In that case A, had agreed
to take shares, and shares had been allotted to him; but his name
had not been entered in the register, After some years, the
agreement for membership not having been acted on, a winding-
up order was made, and it was sought to place A. on the list of
contributories, on the ground that he was & member. The
- learned judges were all of opinion that he had never become a
member, that he had only agreed to be a member. Cotton, L.J.,
said that the question was, whether, under the circumstances,
A. had become an actual member o1 had only agreed to become
a member, and stated that ‘there was in this case no actual mem-
bership, although it would have been possible, if proper pro-
ceedings had been taken, to render the membership complete’;
and Bowen, L.J., swd: ‘It appears to me that A. never acquired
the status of a member of the company. I think that he re-
mained with contractual obligations to the company which the
company had for a time a right to enforce against him. . . .
According to the twenty-third section of the Act I think he had
not become a corporate member’; and Fry, L.J., said that the
section ‘makes the placing of the name of a shareholder on the
register a condition precedent to membership.’ The result,
therefore, in the case of an agreement to take shares not per-
fected by entry on the register, is that there is an agresment
which the Court may or may not think ought to be spscifically
enforeed, but there is no membership.” ‘ '
Similarly, having regard to s. 3 of the Ontario Companies
Act. the agreemut to take shares not perfected by subscribing
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the memorandum which goes to the provinecial secrstary with
the petition for indorporation does not constitute the subseriber
a member of the company, perkiaps not a shareholder.
, And again, if subseription to the memorandum be necessary
to fully constitute membership of the company, what is the
status of those who acquire shares by transfer in one way or
another. They become, perhaps, the equitable but not the legal
owners of shares, but are they members within the meaning of
the Act? If not, they cannot, perhaps, be sued for calls. The
Act provides (s. 113) for keeping a share register, and (s. 116)
for its rectification, but it is nowhere said that the -egister shall
be proof of ‘‘membership” in the company; only (s. 119) that
“*such books shall prima facie be evidence of all facts purport-
ing to be thereby stated.”

It is provided by 8. 73 that directors may by by-law issue
bonds, debentures, or other securities, and by s 78 that all the
property of a company may be pledged% secuse such bonds,
gte. The latter section provides that a duplicate original of the
charge shall be filed with the provincial secretary ‘‘as well as
registered u1 Yer the provisions of any other Act in that behalf,’’
but there i:. no ‘‘other’’ Act providing for registration (Parker
& Clark'’s Company Law, 208) and ereditors are wholly unpro-
tected from deception by the creation of charges,

In the particulars mentioned and in many others the Com-
panies Act, therefore, is wholly insufficient for the needs of the
day and a recasting of the Act, or & new oms, iz urgently
NECESSATY,

A, B. MorINE,

CHANGES IN THE SUPREME COURT BENCH.

The vacancy caused by the retirement of the Hon, Mr. Justice
Maclennan from the Bench of the Supreme Court of Canada has
been filled by the appointment of the Hon. Francis Alexander
Anglin, one of the judges of the Exchequer Division of the High -
Court of Justice for Ontario,
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It is rather more than twenty-one years since Mr, Justice
Maclennan wag raised to the Bench of Ontario going direct from
the Bar to the Court of Appeal. From thence he was trans-
ferred in Oectober, 1905, to the Supreme Court. At the time of
his first appointment he was thus spoken of in the pages of this
Jjournsl: ‘A man of the highest personal character, as our judges
should be, without fear and without reproach. He is & sound
and uble lawyer, has a judicial mind with a large fund of com-
mon sense and is generally familiar with the business of the
country,’’ ‘The expectations then formed by his fitness for the
Bench have not been disappointed. He has well earned the rest
which now comes to him, and he retires with the respect and best
wishes of the Bar and his brethren of the Bench,

As to the appointment of hig successor, Mr. Justice Anglin,
we have nothing to s.y bur words of commendation. It is a
little more than five years since he was appointed to the Beneh.
On that oceasion we gaid of him—then a young man and but
little known to the Bar: ‘‘He is painstaking, industrious and
clear-headed, with an ambition to fulfil any duties ertrusted to
him to the best of his ability. We look for excellent judicial
work from him.”” Judge Anglin has more than fulfilled the
expectations above expressed. This most praiseworthy ‘‘ambi-
tion’’ has helped to make him one of the very best and most
gatisfactory judges on the Ontario Bench.

To those who might be surprised that tk: vacancy at Ottawa
was not filled by the appointment of Mr. Justice Osler, the senior
puisne judge of the Ontario Court of Appeal, it is to be said
that the position was very properly first offered to that eminent
judge, and he was more than once urged to accept it. He, how-
ever, could scarcely have been expected at his time of life to pull
up stakes and begin life again as it were in different surround.
ings, but, as we have reason to think, thet which weighed most
with him was his belief that a younger man should be appointed,
who might look forward to many years of usefulness on the
Bench and become a power in helping to establish such a settled
course of jurisprudence and decision as would be consistent with
the development of a growing community.
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This is not, however, the first time that Mr, Justice Osler
has been asked to take a seat in the final appellate court of this
Dominion, for the position was offered to him in 1888, flye yoars
after his appointment to the Court of Appesl, by Sip John A.
Macdonald, who recognized his fitness for the office, and whose
appointments to the Bench were so gemerally judicious and
acceptable. We venture to think that in his present appoint-
ment the Minigter of Justice has not been less fortunate than his
eminent predecessor: and the Bar of Ontario will be glad
that the strength of its appellate sourt has not hesn weakened,
us it would seriously have been had Mr. Justice Osler decided '»
ga to Ottawa,

JUDI1CIAL CHANGES IN ENGLAND.

Sir John Gorell Barnes, who retires from the office of Presi-
dent of the Probate, Divorece and Admiralty Division, has been
created a Baron of the United Kingdom. The Law Times says
o him that ‘‘his sound common sense and freedom from pre-

judice mark him as an excellent President of that Division.”’
Hou, Mr, Justize Bigham, of the King’s Bench Division, has been
appointed to take his place. Mr. J. A. Hamilton, K.C,, takes the
vacant seat in the King’s Bench Division,

Lord Barnes’ services in the past demonstrate that he will
prove & tower of strength to the House of Lords and the Privy
Couneil, which appellate tribunals have snffered a serious loss in
the untimely death of Lord Robertson on Feb. 2nd last. James
Patrick Bannerman Robertson was born in Perthshire in 1845
In 1883 he was made Lord Advocate of Seotland, and in 1899,
on the death of Lord Watson, was appointed Lord of Appeal in
Ordinary under the title of Baron Robertson of Forteviot.

The British public are to be congratulated nupon these and
other judicial appointments made by Lord Loreburn. The Lord
Chancellor bhappily Aeclines to be limited in his selection by
politiesl ecnsiderations, a limitation which in this country hss
too often proved detrimental to the reputation of the Canadian
judiciary as a whole, and therefore injurious io the country at
large. 'When will people learn the folly of saerificing such im-
portant interests to the exigencies of party polities?
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REVIEW OF CURRENT ENGLISH CARES.
{Registered in ascordance with the Copyright Aet.)

LIFE ASSURANCE COMPANY—DEPOSIT WITH GOVERNMENT—SALE OF
BUSINESS AND AsSETS—COMPANY WOUND UP-—~RIGHT OF VEN-
DEEs TO DEPOSIT—383-34 Vicr. ¢. 61, 8. 3—(R.8.C. ¢. 34,8.12).

In ve Popular Life Assurance Co. (1909) 1 Ch. 80. A life
insurance company having made the statutory deposit with the
government under 33-34 Vict, ¢. 61, 5. 3, (R.8.C. ¢. 34, 8. 12),
subsequently sold its business and assets to snother company
without having acecumulated out of premiums any life assurance
fund. The vendor company then passed a resolution for velun-
tary winding up and their property and policies had been trans-
forred and all claims against the vendor company had been dis-
charged and the company dissolved. The purchasing compaLry
now claimed to be paid the deposit, and Warrington, J., held
that they were entitled to it, notwithstanding that the English
Act provides for the return of the deposit only on an rssurance
fund for double the amount of the deposit, being £ : ~cumu-
lated out of the premiums.

SOLICITOR — LIEN ON DOCUMENTS — CoMpaNY ~- WINDING UP —
LIQUIDATOR.

In re Rapid Roed Transit Co. (1908) 1 Ch. 96. This was an
application by the liguidator of a company to compel a solicitor
to deliver up documents of the company which were in his hands,
and on which he claimed a lien for costs. Prior to the order for
: winding up the company an action had been brought by the
. company against its dircetors for peralties for acting without
) qualification. Neely, the solicitor, had acted in that action for
the company, and in the course of the action certain documents
of the company came to his hands, peading the action the com-
pany was ordered to be wound up. The liquidator continued the
action against the direetors and retained Neely, but he after-
wards discharged him and appointed a new solicitor, to whom he
required Neely to hand over the documents of the company in
his hands relating to the aetion. Neviile, J., held that Neely had
a good lien on all documents which had come to his hands prior
to the winding-up order, but that he was bound to deliver up
those acquired after the winding-up order.

TP SN R AT PTG
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WiLL—CONSTRUCTION—GIFT TO ULASS—REVOCATION BY CODICIL—
InTRSTACY.

In re Dunster, Brown v. Heywood (1909) 1 Ch. 1. In this
case the construction of a will was in question, The testator by
his will directed his trustees to divide his residuary estate into
as many equal shares as he should have daughters who should
survive him, or should have died in his lifetime leaving issue him
surviving and to appropriate one share to each such daughter,

-each daughter’s share to bu settled on herself and her children.
By a codicil he revoked the gift of a share to his daughter Lacy.
All of his daughters, including Luey, survived him. The question
was whether Lucy’s ghare lapsed and had to be distributed as
upon an intestacy, or whether it went to swell the shares of the
other daughters. Neville, J., held that the gift was to a class,
and therefore there was no lapse as to Lucy’s share, but the
residie was divisible among tle daughters other than Luey in
equal shares. :

MorTGAGE~—CONSOLIDATION—MORTTAGE IN NAME OF TRUSTEE-——
MORTGAGES MADE BY DIFFERENT MORTGAGORS~—ASSIGNMENT
OF EQUITY OF REDEMPTION IN SEVERAL MORTGAGES TO SAME
PERSON,

In Sharp v. Bickards (1909) 1 Ch, 109 the plaintiff claimed
the right to redeem a particular mortgage. The facls were as
follows: One Stead made three separate mortgages on three
leasehold houses to the defendants’ testator, and assigned the
equity of redemption therein to the plaintiff, who subsequently
acquired the freehold of another house and granted a long lease
of it to one Cooper, who executed a mortgage of it to the defen-
dants’ testator. Subsequently the plaintiff got rid of the rever-
sion in this latter house and took an assignment from Cooper of
the equity of redemption in the leasehold interest, and elain d
to redeem that house. Cooper, it appeared, when he made the
mortgage to the defendants’ testator was trustee for the plain-
tiff, The defendants elaimed that they were entitled to consoli-
date the Cooper mortgage with the three Stead mortgages, but
Neville, J., decided against that contention, holding that in order
to give a mortgagee a right to consolidate mortgages they must
have been made by the same mortgagor; and that a mortgagee
had no right to go behind the mortgagor td inquire into equit-
abla interests, and the assignment of Cooper’s interest to the
plaintiff did not give the defendants any better right.
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CoMPANY—~-PROSPECTUS—MINIMUM SUBSCRIPTION NOT STATED——
APPLICATION FOR SHARER—CoMpaNEs Acr, 1890 (63-64
Vicr. ¢. 48) 8 4 (1) (4), 8. 5—(7 Epw. VIL c. 34, 5. 99(1)
{d), s 108 (0.)).

Roussell v. Burrham (1909) 1 Ch, 127. This was an action
brought to cancel the allotment of certain shares made to the
plaintiff in a limited company, on the ground that the prospectus
had omitted to state the minimum subseription upon which an
allotment would be made as required by the Companies Act.
1890, 5. 4 (7 Edw. VIL ¢, 84,8.99(1) & (O.)). It appeared that
the prospectus on which the plaintiff relied was published in a
Freneh newspaper, but that an English prospectus had been
wsued containing the required information. It was contended
on behalf of the company that the latter prespectus was a suffi-
cient compliance with the Aect, but Parker, J., held that it was
not, and that the fact that the advertised prospectus on which
the plaintiff relied omitted the necessary information entitled
Lim to a canecllation of the allotment. 1Te further held that the
information required by the Aet must be explicitly given and not
be left to be gathered by inference from other statements in the
prospectus.

K XPROPRIATION—LAND "NDER LEASE—RIGHTS OF LANDLORD AND
TENANT—COMPENSATION—DAMAGES—ULTRA VIRES.

In Piggott v. Middlesex County Council (1909) 1 Ch. 134
the plaintiff as landlord claimed to recover possession of land
under a condition of re-entry and also damages for breach of
covenant contained in a lease, in the following eciremmstances.
The plaintiff owned a parcel of land on which were two cottages,
which he leased in 1867 for a long term to on¢ Davenald. The
lease contained covenants by the lessee to repair the cottages and
cultivate the ground in a husband-like mannper, with a proviso
for re-entry for breaches of covenant. The defendants required
part of the land for widening a road, and under statutory powers
in that behalf expropriated a strip of it which eompriged ome-
third of the site of the two cottages. The defendants then
bough' Dav.nald’s interest as lessee in the rest of the premises
and took possession of the whole property, wholly removed the
cottages end leased the land for a stonemason’s yard, and the
tenant removed all the garden soil. The plaintiff gave notice of
forfeiture under the Convevancing Act, 1881 (see R.8.0. ¢. 170,
s. 13) and brought the present action to recover possession, and
also for damages for breach of covenant. Eve, J., who tried the
action. held that the plaintiff was entitled to succeed and gave
judgment for possession, and £100 damages for breach of coven-
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ant. The oase involved seversl knotty points. The plaintiff had
conveyed the sirip expropriated, and it was claimed that this
operated as 8 severaunce of part of the premises subject to the
lease, and the condition of re.entry was gone by reason of the.
severance, but the learned judge came to the conclusion it as
the severance had taken place by act of luw, the condition was
apportioned. It was also claimed that if the plaintiff were en-
titled to any damages he must seek them under the Act authoriz-
ing the expropriation; but the learned judge held that the Act
only applied to the lands actually expropriated by the defendants .
and did not extend to the interest of Davenald in the residue of
the parcels as to which the defendants’ statutory powsrs did
not extend.

COMPANY—LIABILITY OF COMPANY ON BILL OF EXCHANGE-—DBILL
ACCEPTED BY DIRECTOR IN NAME OF COMPANY WITHOUT
AUTHORITY—PERSON ACTING UNDER AUTHORITY OF COMPANY
-—CoMPANIES AcT, 1862 (25-26 Vicr. ¢. 89), s 47—(R.8.C
c. 79, 8.32: 7 Eow. VIL c. 34, 8 17 (1), Ox1.).

Premicr Indusirial Bank v. Carlton Mfg. Co. (:908) 1
K.B. 106, This action was brought on a bill of exchange ac-
cepted in the name of the defendant company by one of its
directors. By the terms of its memorandum of assoeiation ika
company was authorized to accept Hills of exchange, but by 2
resolution of the board of directu.s it was provided that all
bills were to be signed by ome director and countersigned by
the secretary. The bill in question was signed by a director,
but not countersigned by the seeretary. The bill in gquestion
was not deawn for the benefit of the company nor did the ecom-
panv r ceiv: anv comsiderstion therefor. The liability of the
company depended on wheiher the director who had signed the
acceptance could be said to be acting under the authority of
the company within 8, 47 of the Comnanies Act. Pickford, J.,
decided that he was not and therefore that the defendant com-
pany was not lisble. It would seem. however, that having ve-
gard to the provisions of R.8.C. ¢. 79, s 32, that in a similar
case arising under that Act this decision may be found inap-
plicable. How far in the absence of any provigion similar to s.
47 of the English Aet. the case would apply to companies in-
corporated under the Ontario Act. 7 Edw. VIf. ¢, 34, seems also
doubtful, see 8. 18(1) of that Act. With all due respect to the
learned judge his reasoning does not seem particularly con-
clusive, and the cases to which he refers seem rather to lead
to an opposite conclusion.
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REPORTS AND NOTES OF CASES,

Province of Ontario.

HIGH COURT OF JUSTICE.

a—

Anglin, J., Trial] [Jan. 8,
ToronTo, HAMILTON & BuFFaLO Ry, Co. ». SmupsoN Brick Co.

Statute—Railway-—'‘ Farm crossing’’'—Heading and side-note—
Use of crossing for business of brick yard—Agreement to
provide and maintain crossing—Reservation—Easement—
Interference with operation of railway—~Severance of
ownership—Cesser of right.

Sec. 191 of the Dominion Railway Act of 1888 is not re-
stricled in its application to crossings for farm purposes merely,
notwithstanding the heading and side-note ‘‘farm crossings,’’
which may be taken as descriptive of the character of the con-
struction of the erossing, and not restrictive of the purposes for
which it may be used or of the uses to which the lands crossed
by the railway may be put, and notwithstanding the words of
the section itself, ‘“‘convenient and proper for the crossing of
the railway by farmers’ implements, carts and other vehicles,”’
which may ‘be similarly intorpreted.

The defenduants, as lessees of 8., occupied and operated a
brick yard, in a city, on the north side of the plaintiffs’ rail-
way, and in connection with their business used a private lane
over the property of M., lying to the south of the railway. This
lane led to g street, and was the only means of access from the
brick yard to a public highway. To reach this lane the defen-
dants used a crossing over the railway, and their right to do so
was called in question by this action. When the railway was
built, the land leased by the defendants and that owned by M.
were the property of the Messrs. B, who in December, 1834,
conveyed to the plaintiffs a right of way through their property,
and obtained simultaneously with their conveyance an agree-
ment by which the plaintiffs covenanted to provide and maintain
‘‘a farm ecrossing’’ at the point now in question, which was
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(Bilms" construeted. The Messrs. B. conveyed both properties to

- 101901, and in 1903 F. acquired from M. the premises after-
:va;ads leased by the defendants. In his conveyance M. granted
0

- a right of way over the lane opposite the crossing. S. ae- -
quireq tit)o from F. and subsequently leased to the defendants.
® land leased by the defendants had been in use as & brick
Yard for 25 years before 1893, but lay idle from that year until
90?’, When S, established a brick-making industry upon it. The
plamtiﬂs were aware that S. bought with the intention of using
e Crossing and the lane to the south as the means of conveying
Tom his yard brick for local trade, and with this knowledge they
reconstrueted and kept in repair the crossing in question, which
3 used by S. and the defendants for that purpose, without
Objection by the plaintiffs, until 1906, when they complained of
Use, and began this action in July, 1907.
Held, that g railway company acquiring a right of way may
¢ the land required subjeet to reservations in favour of the
ator of such rights of crossing or other easements as may be
' zgreed upon, and are not inconsistent with the use of the right
te Wway for railway purposes; an agreement for a crossing con-
MPoraneous with the deed of the right of way is equivalent to
TeServation in the deed itself; and, the vendors having made
.0 agreement, the character and extent of the right of
g must be determined by the terms of that agreement.
iUbJec_t to the question of severance, the covenant of the plain-
N 8 With ““the vendors, their heirs, executors and administra-
%, enured to the benefit of the dssigns or grantees of the
thn Ors, including lessees of such grantees; and the use ‘Which
- eh elendants were making of this crossing was within the
lg,ts_conferred upon the Messrs. B. by the agreement of the
p 2ntiffs, not being, upon the evidence, inconsistent with the
of € operation of the railway, nor unduly increasing the burden
€ easement created by the agreement.
¢ Helq, also, that, although when the right of crossing was
Teated the lands on either side of the railway belonged to the
€ Owners, and were now held by different owners, there was
::0 SUch severance as would involve the cesser of the right of

881.118- Midland R.W. Co. v. Gribble (1895) 2 Ch. 827 dis-
Buisheq.

I W
fetld&n‘cs

tak

Crogg

- Nesbitt, K.C., for plaintiffs. A. M. Lewis, for de-

!
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Anglin, J., Magee, J., Clute, J.] [Feb. 18.

BEARDMORE v, CITY OF TORONTO.
Syita v. Crry orF LoONDON,

Striking out stetement of claim as shewing no cause of action—
Staying proceedings o add party defendant—Con. Eule 261
—Hydro-Electric Commission—T7 Edw, VII. ¢. 19, 8. 28—
No action to be brought against the Commission withoul the
consent of the Attorney-Qensrel—Refusal of fiat—Ultra
vires—Refusal of Commission to become @ party to the sust
—Contract—Abortive attempt of plantiff to bring all
parties before the couri—Right of plaintiff to relief.

Appeal from order of Latchford, J., see ante, p. 82, where the
facts are fully set forth.

Held, 1, A pleading should not be struck out on a sum-
mary application under Rule 261, unless it is, upon mere perusal,
obviously unsustainable, and not merely demurrable — bat
plainly and incontrovertibly bad and insufficient—and unless
the court is satisfied that the plaintiff clearly discloses no ecause
of action at all,

2. There being a provision in the contraet that it should not
came into force until an Order in Council had been passed to that
effect, until such order is passed the contraet is not binding upon
either party. As to this, ANGLIN, J., who delivered the judgment,
said: ‘“Whatever may be done towards validating these contracts
by legislation, the court should, I think. assume that, pending
litigation in which the power of municipalities to make the
contracts is questioned, the ILieutenant-Govermor would not
by Grder in Council declare them binding upon the Com-
mission; and that, in the event of the courts declaring them to
be ultra vires of the municipal corporations, such Orders in
Council would not tuereafter be passed.’’

2. That under the above cireumstances, the contract not
being binding upon the parties, the Commission was not a pro-
per party to the action.

8. The case of Atlantic & Pacific Tel. Co. v. Dominion Tele-
graph Co., 27 Grant 592, and Hare v. London North-Western
Ry. Co., 1 J. & H, 253, are not applicable to the facts of this.
case. Whilst the Judicature Rules have not altered the legsal
principles with regard to parties to actions or the right of de-
fendants to insist on certain parties being bofore the ceurt, the
court has now the diseretionary power to grant or refuse such
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an order and can deal with the matter in contoversy so far as
regards the rights and interests of the party before it. (Rule
206(1).) Sec Bobinson v. Gelsel (1894) 2 Q.B. 685; Roberis v,
Holland (1893) 1 Q.B. 865; Norris v. Beasloy, 2 C. & P. 80;
Laduc v. Ward, 54 L.T.N.8. 214; Kendall v. Hamilion, 4 A.C.
504. :

4. Notwithstanding the difference between the wording of
our Rule 206 (1) and that of the English Order 16, R, 11 (the
former omitting the words ‘‘or non-joinder’’ which appear in
the English Rule), it is clear, upon the English authorities, that
under our Rule mis-joinder must bs deemed to inelude non-
joinder, so tnat the authorities upon the English Rule are applic-
able, and therefore it is now diseretionary with the court to pro-
cesd with the action in the absence of the party which the defen-
dants alaim ought to be before it.

5. The pleintiffs having done all in their power to bring the
Commission as a defendant before the court, and the latter hav-
ing refused to consent to be joined, it is in the position of a
party outside the jurisdiction of the court, and although co-con-
tractors are as a general rule regarded as parties who should be
joined, yet a defendant cannot get a stay of proceedings under
such circumstances, unless he can shew that the party to be
added is within the jurisdiction of the court, and that he ean
be brought before it.

6. Assuming the validity of the statute declaring that no
action shall be brought against the Commission without the fiat
of the Attorney-Generai (the constitu..onality of which was
denied by the plaintiffs) it could never have been intended that
the non-joinder of the Commission should be fatal to the action,
“for, if the plaintiffs are not allowed to proceed with their actions
without joining the Commission as a defendant, whatever rights
they may have against the present defendants would be denied
them; and especially is this so when by leaving the matter open
to be dealt with at the trials, the important questions involved
in these actions might be carried on appeal to the Supreme Court
or to the Judicial Committee of the Privy Couneil.

Johnston, K.C., and H. O’Brien, X.C,, for plaintiff Beard-
more. McEvoy, for plaintiff Smith, Fullerton, K.C.,, and Me-
Kelcan, for the city of Toronto, and DuVernst, K.C., for the
city of London.
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Anglin, J.] BrAyeorouGr v. BranTrorp Gas Co. [Feb, 20.

Lord Campbell’s Act—Adopted child—Death of—No right of
aclion to adopted parents.

Application under Rule 261 to strike out statement of elaim
in an action brought by the plaintiff on behalf of himself and
his wife to recover damages for the death of their adopted son
through an explosion of gas which was alleged to be due to the
negligence of the company in laying their pipes. It was urged
by the defundants that the statement of claim disclosed no cguse
of action under the statute as the child was an adopted one.

Held, that as the deceased was an adopted child and as the
only right of action is by a statute which provides that the action
shall lie for the benefit of the wife. husband, parent and child
of the person who has been killed, there was no right of action
to this plaintiff as claimed as h2 did not come within the
statutory definition of parent which is defined to include father,
mother, grandfather, grandmother, stepfather and stepmother,
Even the mother of an illegitimate child is not within the terms
of the statute. The law of England strictly speaking knows
nothing of adoption and does not recognize any rights, elaims or
duties arising out of such a relation except as arising out of an
express or implied contraet,

L. F. Heyd, K.C., for plrintiff. Mclnnes, K.C., for de-
fendants.

e s

Province of Rova Scotia.

e

SUPREME CGURT.

——

Fult Court.] [Dee. 23, 1908,
Hanirax Graving Dock Co. v. WILLIAMS.

Shipping—Authority of master in foreign port to borrow moneys
for repairs—Agreement to pay out of particular fund—
General average.

The Italian barque ‘‘Affezione’’ put into Halifax in distress
and the master having no funds to enable him to effect repairs
borrowed the sum of $2,000 from defendsnt, giving him an
agreement in writing that the same would be repaid before the
barque was cleared and that in case the master should, while
the barque was in port, receive any money from the owners ‘‘on
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account of advanced freight, general average or other charges,
etc.,”” the same or & sufficient portion thereof should be spplied
first in repayment of said sum of $2,000, ete, The sum of money
80 borrowed was used in the discharge of cargo and for other
expenses, the subject of general average. 'The master was unable
to procure money from the owners or on bottomry to repsir the
ship and she was sold. F. acting for underwriters on cargo gave
the usual average bond to 8. the adjuster, and got possession of
the cargo, and being unsble to send it forward to its destination
sold it, realizing the sum of $8,000. The master in anticipation
of the contribution from cargo being collected by 8. gave defen-
dant an order on 8. for the sumn of $2,000 payable out of the
proceeds of the sale of the ship and the general average con-
tribution from cargo, which 8. sceepted ‘‘payable when in
funds.”” The underwriters’ agent F. had knowledge of the
amount borrowed by the master and of the agreement and order.

Held, 1. The master, under the circumstances, being in a
foreign port, had the right o borrow money from defendant
and to give him the documents which he did. Also, that the
contribution from cargo to the ship was sufficiently described
and could be identified,

2. The words ‘‘moneys from the owner of the cargo on ac-
count of general average’’ constituted a definite and certain
fund, and that even if words descriptive of other sums of money
were too wide that would not prevent the court from enforeing
the agreement as to the fund ascertained. Moreover that the
agreement was clearly one to pay out of the particular fund and
not an agreement to pay merely when the money was paid.

3. The underwriters’ agent having notice of the trust created
by the master in respect of this contribution and particularly of
the order which is was contemplated would reach the fund when
the adjuster collected it from him, could not pay it over to anyone
but defendant and would be discharged by paying it to him,

DevapaLg, J., dissented,

H. Mellish, K.C., for plaintiff, appellant. W. B. Ritchie,
K.C, contra.

Full Court.] TrE King v. GAINES, [Ded. 23, 1908.
Intoricating liquors—Sale by steward of incorporated club—Case

stated—Sst aside as defective.

_ Information charging defendant with having unlswiully, in
said city, kept intoxicating liquors for sale within the space of
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six months previous to the laying of the information. The defen-
dant having appearcd and pleaded not guilty the stipendiary
magistrate, at defendant’s request, stated a case for the
opinion of the court upon the point whether the serving of liquor
by the steward of an incorporated elub to boni fide members (in
which liquor the steward had no pecuniary interest, and which
was bought by the funds of the club), amounted in law to a
“*keeping for sale’’ by said steward within the prohibition con-
tained in s. 87 of the Nova Secotia Liquor License Act.

Held, quashing the case stated, that in order to give the court
jurisdiction to hear the case there must be a conviction, order,
determination or other procesding heard and determined which
the person aggrieved complains of, and it was impossible to say
whether sueh was the case in the present instance, the point being
stated at tne defendant’s request, and apparently before any
determination by the magistrate.

2. In stating a casc under the statute the findings and con-
clusion of the magistrate upon the whole evidence must be set
forth and not merely the evidence.

3. The application for a stated case must be made in writing
and that, as, in the present case, the inference was the other
way, there was a defect going to the jurisdiction of the court
and which could not be waived.

O’Hearn, for defendant, Cluncy, for prosecutor,

Full Court.] RE Priest Esrate. [Dee. 23, 1908.
Probate eaurt—Security for costs net allowed in case of creditors.

It is not according to the genius of the Probate Court where
there are many different parties that there should in the case of a
ereditor be security for costs. Security is compelled in the Su-
preme Court by staying the plaintiff’s proceedings and after s
fixed period dismissing the action for want of proseeution. In
the Court of Probate creditors are not generally brought in until
the finul accounting and staying a ereditor’s proceedings then
until he give a seeurity might stay the proceedings of everyone
and tie up the settlen:»nt of the estate for mounths.

Mellish, K.C., in support of appeal. T'obin, contra, -

Fall Court.] Banxk or Lrverroou v. HIGGINS, {Jan. 10
Judgment recorded to bind lands—Effect of sale and release of
portion of lands—Right of vendee to apportionment,

Judgment for debt and costs registered to bind the lsnds of
H. on Feb. 11, 1891, Subsequently H. conveyed one lot of land
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to 8. for value and then conveyed a second lot to g trustee in
trust for b’ 1self for life and on his death to his adopted dangh-
ter. H. diud leaving a will by whieh he devised a third lot to
his sdopted daughter, and devised the remsinder of his real
estate to his executors with power to sell. On the death of H.
the trustee of the second lot conveyed same to the sdopted
daughter. The next conyeyance of H.’s land was a sale by the
executors of H. of the remainder of H.’s res] estate to B. for
value, and shortly afterwards the adopted daughter comveved
the two lots held by her to W, and P, end the holder of the judg-
ment at the request of the adopted daughier released from the
judgment the lots purchesed by W. and P. and after doing so
made an application to the court for leave to issue execution
against the real estate which was of H., such application being
necessary by resson of tl's death of the judgment debtor. The’
application was opposed by B, and leave to issue exeeution hav-
ing been given, B. appealed to the full court.

Held, dismissing the appeal without costs, that the judg-
ment ereditor was entitled to the order for leave to issue execu-
tion, but the court intimated that the judgment should be borne
by all the lots rateably, and that if the judgment creditor should
proceed to sell the'land to B. under the executiou be must give
credit for an amount proportionste to the value of the lands
released. Drysparr, J.. dissented, holding that the judgment
creditor by releasing the lands of W. and P. had lost bis right
to go against the other lands of H. which are now owned by 8.
and B. and that leave to issue exceution should be refused.

Roscoe, K.C., for appellant. Roberison and Savary, for

respondent.

Full Court.] Tne King v Cross. [Jan. 18,

Embestlement—Case stated as to procedure—Power of jndge tn
amend—Simulteneous trial of several charges—Cr :m Code
82, 852, 853, 854, BHB; B34, 839, 854,

Defendant was brought to trial before a County Court judge,
charged with having between certain dates while acting as cashier
in the freight and express office of the Halifax and Southwestern
Railway, received varions sums of money for which he was hound
to account, but as to which he unlawfully and fraudulently con-
verted the same to his own use.

Objection was taken on the part of dofendant that esch tek-
ing constituted a separate offence and the prosecuting sounsel
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thereupon by leave of the judge smended by substituting separ-
ate charges covering the amount specified in the original charge.

Defendant pleaded not guilty to each of said charges and was
tried upon the first charge and found guilty of fraudulently not
aecounting, but acquitted as to so much of the charge as referred
to his omission to pay. The prisoner was sentenced to one week’s
imprisonment on the first charge and the hearing of the remain-
ing charges was adjourned until Nov. 27 when the learned judge
directed the prisoner to be tried at the same time upon the 16th,
25th and 28th charges.

Held, overruling objections taken on . part of the prisoner,
that the charge was sufficiently and legally set forth, it being
clear that it was the object of the Code (. 852, sub-ss. 2, 3; s.
853, sub-s. 2; 8. 854, and form 64) to do away with all technieal
cbjections of thias character, and that the cor 1t or charge should
be valid provided it was suffieient, to indicate o the accused
clearly the offence with which he was charged.

2. In view of ss. 834, 839, 854 and other sections conferring
upon the judge ample power to amend and to substitute other
charges the trial judge had power to amend the original chargn
in the manner above set out.

3. The rules in the Code regulating procedure under the
Speedy Trials Act, s0 Lar as applicable, gave the procedure in
trials before the County Court judge especially as regards the
sufficiency of the charges and the evidence, and in that view the
provisions of s. 856 and following section on the subjoet must
govern him.

4. In the present case the judge had full authority to try the
whole 62 charges together, and s. 857 merely restricted his power
in cases of theft except for special cause when alleged to have
been committed within six months,

5. As the charges numbered 16, 28 and 38 shewed on thmr
face that they were in no respect identical with the first charge
upon_which the prisoner was tried and convieted, but were for
the thoft of a different sum at a different date, and pleas of autre-
fois acquit and autrefois convict, which were disallowed by the
judge. eould not have in any way availed the prisoner.

6, The three several charges upon which the prisoner was
tried were to be regarded only as scparate counts of one general
charge, namely, the continuous embezzlement of money from the
one corporation during a specifled period, and that it was there-
fore competent for the judge to try the prizoner upon all at the
same time.

J. 4. Mclean, K.C., for the prisoner. Power, K.C.,, and
Paton, for the Crown.
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Full Court.) Davipson v. Rem, {Jan, 28.
Trial—Findings of jury—Construction by court—=Sales—War-
ranty-—Counterclaim.

The jury found that plaintiff warranted a cream separator
which had been sold to defendant, for 2 year, and that there was
a breach resulting in damages to defendant to the amount of $5.

They also found that defendant agreed to waive the warrants.

Held, that the ecourt could look at the pleadings and ovidence
for the purpnse of c¢onstruing these findings and it appearing
that the alleged waiver occurred after the breash and was with-
out consideration and that it was conditional upon plaintiff
putting the machine in good order, of the fulfilment of which
there was no evidence, defendant was entitled to recover on his
ceunterelaim for damages, and that his appeal must be allowed
with costs.

Roscos, "..C., for appellant. J. J. Bilchie, K.C,, for re-
spondent,

Full Court.] BuscHELL v. GOWRIE. [Jan, 23.

Vender and purchaser—Commissions to agent—Failure of agent
to complete sale.

Where the arent entrusted with the sale of a mining property
unon certain terms involving the payment of a considerable por-
tin of the purchase money in cash, for which he was to receive
a commiseion o1 ten per cent, failed to carry out the object
aimed at and his principals were subsequently approached by
the parties with whom their agent had been negotisting and were
induced to agree to a sale of ths property fcr a Cifferent consider-
ation from that originally contemplated, ecusisting wholly of
bonds and prefesred and common stock in the company by which
the property was acquired, tha latter proposition being one which

was open to the vendors before the matter was placed in the
hands of the agent.

Held, that the transaction was not to be regarded as sub-
stantially the same disposition of the property that t.e agent
was employed to effect and the prinoiple of law in regard to the

payment of commissions when & sale is made of the same pro-
perty to the same parties by the prineipals direct, did not apply.

W. B. Ritchie, K.C., and Roberison, for appeal. Mellish,
K.C., 0’Connor and Buwchell, contra,
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Province of Manitoba.

COURT OF APPEAL.

Full Court.] HarTT v. WisHARD Lancon Co. [Jan. 10.

Vendor and purchaser—Agreement of sale of land—Rescission
for want of title in vendor—Pleading—Removal of objec-
tions to title after action begun for rescission. :

The plaintiff asked for rescission of certain agreements for
the sale of lands by the defendant company to him, and for the
repayment of the money already paid upon his purchases, on
two grounds: (1) misrepresentation by Wishard, who negotiated
the sale for the company, and (2) that the company had not
and never had a good title to the lands sold.

The only title the company had was under an agreement for
purchase from the Quill Plains Land Co. of a large tract of
land of which the lands in question were part. Under this no
assignment of it was to be valid unless it should be for the
entire interest of the purchaser. The only title the Quill Plains
Company had was under agreement of sale from the Canadian
Northern Ry. Co. covering the lands in question, which were a
portion of the lands set aside by the Crown for that company,
but had not yet been patented to it. These agreements expressly
provided that the consent of the company must be procured in
case of any assignment of them. Each agreement in the chain
of title provided is the usual form for payment, partly in cash
and the balance in yearly instalments and for a conveyance on
completion of the payments, and each contained very strict
clauses as to forfeiture for non-payment of purchase money.
. The final payment on the lands in question would be due
to the railway company until Dec. 9, 1911, the final payment to
the Quill Plains Co. would be due on 1st October, 1911, while the
final payment to be made by the plaintiff would be due Sept.
1, 1911. There was an indorsement on the contracts given by
the railway company to the Quill Plains Co., giving the pur-
chasers the privilege of anticipating payment for any quarter
séction, and in the contract by the Quill Plains Co., the pur-
chasers could obtain title to any quarter section at any time.
" The agreement under which the Quill Plains Co. held, con-
tained a reservation of coal and other minerals, also of rights
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of Way 100 feet wide for the railway; and the agreement un-
€T which the defendant company held was subject to the same
Te8ervations and, also, a reservation of any land that might be
Tequired for the right of way and station grounds of the Grand
Tunk Pacifie Ry. Co. This reservation had been imposed by
¢ Crown. There was also in both agreements a provision
I'EStricting the cutting of timber. None of these reservations
T¢ mentioned or referred to in the plaintiff’s agreements
Tom the defendant company which agreed to sell to him the

Whole land without exception.

¢ At the hearing an instrument was produced, executed by
Be C.N. R. Co. and the Quill Plains Co. long after the com-
Cement of the action, releasing the above reservations ex-
Pt that in favour of the G. T. P. Co. The trial Judge held
3t the plaintiff had failed to prove the misrepresentations
Telied on, which were that the defendant company was the
‘t)Wner of the land and that they were of a certain quality, and
© Plaintiff was nonsuited. On the argument of the appeal,
4tiff’s counsel contended that the evidemce disclosed an
®0ce of title which entitled him to the relief claimed, but
*tendant’s counsel protested that this point was not raised by
€ Pleadings and could not now be considered.
¢ Held, per Howery, C.J.A., and PHIPPEN, J.A., at the trial,
€ Sole points at issue were two questions of fraud which were
Dl‘op.erly decided against the plaintiff; and it was not until the
“Aring of the appeal that the plaintiff took the position that
Was entitled to rescind because the defendant’s title was not
food_ Such a case was not made by the pleadings and it was
% late to raige it now.
the to the reservation not released, viz., that in' favour of
an Grand Trunk Pacific Ry. Co., there was no evidence that
N Y of the lands bought by the plaintiff were or would be
defe Cted by it, so that it was no valid objection to the title. The
witﬁndan.ts were shewn to be the equitable owners of the lands
cal], # Tight to get in the absolute title before they should be
I‘elied on to convey, and the plaintiff was not entitled to the
m?tf claimed: Shaw v. Foster, LR. 5 H.L. 350; Egmont V.
8t ; h, 6 Ch.D. 476; Re Hood’s Teustees, 45 Ch.D. 310; Wani v.
%ibras, 1, R. 8 Ex. 175, and Re Bryant, 44 Ch.D. 219. The
g:l‘:haser not having demanded an abstract of.title or cal.led
th € vendor to make the title good, had no right to rescind
© contraet, and, as the title was apparently perfect at the
€ of the trial, the court should not now rescind it.

Imep
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Por RicHARDS AND PERDUE, JJ.A.:—1. The court will not
force a purchaser to-take an equitable estato except where the
vendor hLas the whole equity in the land and controls the legal
estate in such a way that he can readily procure it, and the
defendants had not, either at the time the contract was made or
at the trial, such a title as the plaintiff was compellable to accept:
Craddock v. Piper, 14 Sim. 310; Esdaile v. Stephenson, 6 Mad,
366 ; Madeley v. Booth, 2 De, G. & Sm. T18: Fry on Spocific
Performance, 4th ed., p. 586.

2. The defendants were too late in procuring the relesse of
the reservations after the commencement of the suit, though it
might be otherwise in an action for specific performance: Dart,
1005. The reservation n favour of the G. . P. Ry. Co. was a
fatal objection to the title, as it had not been, and could not be,
removed.

3. The position taken by defendants in their statement
of defence. setting up the various contracts under which they
held, was a repudiation of their contract to furnish a title in
fee simple, and an attempt to set up that the plaintiff had only
bought the equitable interest they had in the land, which en-
titled the purchaser at once to treat the contract as rescinded:
Wrayton v. Naylor, 24 S.CR. 295.

4. The bringing of the suit for the return of the money paid,
alleging that the vendor nad not a good title, was a sufficient
repudiation of the contract on the part of the plaintiff, and it
was not necessary for him to give notiee of rescission or demand
the repayment of the money before commencing suit: Want v.
v allibras, I.h. 8% Ex, 175. Neither was it accessary for the
plaintiff to demand an abstract of title, as Wishard shewed the
plaintiff the nature of the company's title before the action.

5. Although in Ontario the court may allow moner to be
paid into eourt to secure the purchaser against an outstanding
incumbrance, as in Cameron v. Carler, 3 O.R. 426, that course
is permissible under the Act respecting the Law and Transfer
of Property, R.8.0. 1857, ¢. 119, s. 15, and there is no similar
statutory provision in Manitoba.

6. So far ay the question of pleading was concerned, the
statement of eclaim was quite sufficient, for the plaintiff was
entitled to join two grounds of relief as he had done and to rely
upon either or both of them, The appesal should be allowed and
relief given to the plaintiff as elaimed.

The e rt being equally divided, the appeal was dismissed
without costs,

Galt, for plaintif. Anderson and Moran, for defendants.

|
1
H

| |
4

i

i

. |




REPORTE OF NOTES AND CABES,

KING’'S BENCH.

Cameron, J.] VANDERWOORT v, HALL, [Jan. 27,

Specific performance—Delivery of deed 7 : escrow-—Part per-
formance-—=Statute o; Fiauds.

A-tion for specific performance of a contract for sale of
‘and .o the plaintiff.

Plaintiff an defendant entered into & verbal agresment
for the purchase from the defendant of a house and lot for
$2 925, giving therefor as part of the corsideration an assign-
ment of an agreement to purchase certsin farming lands and
the balance in cash ‘“‘by raising g loan on the property pur-
chased’’ from the defendant. It was part of the verbal agree-
ment that the farm lands were to be leased to one Bishop, and
that Bishop should sign a Jease from the defendant for them.
A statutory conveyance of the house and lot and an assignment
of the agreement for the purchase of the farn lands were
drawn up and executed and left with the defendant’s solicitors.
At the same time, under instructions from the plaintifY, a lease
of the farm lands was prepared for signatura by Bishop.
Bishon afterwards declined to enter into the propesed lease. It
also appeared that the signature of Empey the vendor of the
farm lands, was necessary as consenting to the assignment by
the plaintiff, but that, prior to the trial, Empey had served notice
of cancellation of the agreement on both parties to the action,
and that the agreement had been thereby effcctually cancelled
and that the title had reverted to Empey.

Held, 1. The plaintiff’s failure to secure Bishop as a tenant
barred his right to specific performance, as did also the fact
that the plaintiff had, at the time of the trial, no further interest
in the farm lands.

2. The receipt by the plaintiff of a paymen® of rent from the
tenant of the house without the consent or acquiscence of the
defendant was not such a part performance of the contrast as
would take the case out of the Statute of Frauds.

Semble, the documents executed and left in escrow with the
defendant’s solicitor would nov be evidence of the verbal agree-
ment sufficient to take it out of the statute: Mclaughlin v. May-
hew, 8 Q.L.R. per OsvER, J.L., at p. 177,

Philip and Eilgour, for plaintiff. Adolph and McKay, for
defendant.
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Province of British Columbia.

[

SUPREME COURT.

Fr—

Full Court.] : {Jan. 20,
Lamuaw ¢, Crow's NEST SouTHERN Ry.

Railways-—Fire on right of way spread to adjoining property—
Condition of right of way—Ovigin of fire—Burden of
proof.

Fire was seen smouldering in a dry stump on a high bank,
about level with an engine smoke stack, on defendant company’s
cight of way. Evidence was given that one e¢ngine passed the
place ten hours and another six hours previously. Evidence
also went to shew that the right of way contained inflammable
material, and that there were other fires, whose origin was un-
iknowxn, in the vieinity of the right of way. 'The fire in question
was first seen by sowme of plaintiff's workmen, when it wag in-
significant in extent, and the weather was calm, but the wind
rising, the fire spread and burnt plaintiff's mill property and a
large extent of timber area.

Held, on appeal (afirming the finding of Irving, J., at the
trial, dismissing the setion), that there was no evidence to con-
nect the setting of the fire by sparks from the defendaat com-
pany’s engines,

8. N, Taylor, X.C., and Lucas, for plaintiff, appellant. Mac-
Neill, K.C., for defendants, respondents.

Clement. J.] [Fab. 9.
Bisnior or New WERTMINSTER 7. VANCOUVER.

Property injuricusly affected—Lowering grade of streei—-Right
of owner of abulting property to take arbitration proceed-
ings—Vancouvcr Incorporation Act, 1900, 8. 133, sub-ss.
band 9.

The owner of property abutting on a street, the grade of
which has been lowerad hy the corporation, is eptitled to tahe
arbitration proceedings to determine whether such property has
been injuriously affected,

L. G. McPhillips, K.C., for applicant. J. K. Kennedy, for
corporation.
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