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lIE (IIO(,FIELI) AND> CITY OF TORONTO.

dicin hot 0 gis a fuwplCroain Apia Io
Judq ( tAsi -r<ltonof Magist rab l>riliniiîury

Inqury Abst of Obj(e 1vîi1 t lriiof aiCrmit

Aplicatiioni 1), Riefhard Suliotield aîîd otht'rs. residents of the
(.11y (ul Toroilto i lié theviikity ofXirig Bity, for' leave

1(irfv ait indictiit'îît l'or a nuisance against the' Corporation
of' dit, 'iyof Toronito.

Th,' a1Jpliatioli wvas mtade l)'ort' -MERED)ITH, C.C.P., pre-

siding, it tht' Toronto Attiiii sitting., of the' Court for the' trial
(of vivil and erjîniil c~s

W. E. ltant',- . for th' ppictîs Sueliolîs 221 to 223
of tht'. Criinaii 'ot'( dial with comuiton imisanct's. Section
222 rviliiha "vtr onet is guilty of ant inictable olTt'nce
mnid liabh' to on'mi, ' nrson't' ete. Sections 916 to
9J20 p)rov-li t'or -lProct'tinigs iii (';ist' 1ot' Co(rporations." Tht'
oly prcc ingititatted ini timest. st'tions is by intiietruent.
Th, litw is wt'I <ctle that wlmtre ant oflt'ncc is indictabit', andi
iii rt~wtot' it tht'rt' voulti not hie a suintrnary conviction against
anyv indivithmal Pmlr1art XV. or .a sumiînarv trial uinder Part

XVI. of" tht' Cod,-, thcert' is nmo jurisdiction nr a, nagistrate to
hiold a Vr'lliIvi' inquiry inï -irtt'în ag-ainst a corpora-

tion. fil 14' Chapilami anti 0 {'v of Lbondont (1890), 19 O.R. 33,
\cin . T, Cnon(o. Lîiiitet (1898), 29 OR. 591, ani Regina

V. City of, l'onl'oti (1900)>, 32 0.11. '326, prohibition w'sgranted

# 5 o.w.~t.



LI l' i>Ir i'nr ri erin b 11[ " y iv a of prr1ul1ii iary i 1quirv.
Thr ia>1 111, iti(qiird ea. i w s a der.(isioni of il I )i\isiollai q)nr

risifl uitfouthil 1 i I re. 721) A, whivhii as introduerdl inito thi.
n ir i i al \ !od )n F: s & 9 ý i . VI 11 9i)ý îhu lo ilbt 1 hait

jlad ru osyuitdas w biu, jurisictioî of a magistd oner
(roorleons iiirass hue tur mîght bu a snîryconivivtioil

agaýàInsi an iJdi% idliai sueIl 1» qe Ilugiina v. Tor-onto R..(o.
11!J1 , ý;9JJ() (> 214, ;1111 E\ p. ~V o~ok E 'tî iltCo,

4('ait. Crn.(as. 1071, wtas r iovdnaor of siii-h
ju ~ ~~l risiu io.îvir. ; A. ai'o ilitroduerd mbt blite IC ri( a

( 'od.- mi P109, prion w4fýas inid fori teinar tinai of eor-
poaio' iii th, esr niidiobabie olecsweuindividu[ails

iliihti h lit- 1 sunnnaiiy. T11,1 list of vases wiwh llîay I', thls
t rird is ronîuiliod in"~r 773, alnd dours mit iniur al eoinuiion

îîîi'txîe. ~hrîr ailu otYrnee, is triahle sunnnari i r e
C 'injui de tat tfargt is iliîdietedg by the scqbloît ibsvIf. Noite

fitelan, g. v onu ta, gliity of ani offumnr ai liabde. oni
('('Ilar eun i-1ion, - of, sers. 5-37, 512, ue. : and -oiipa;ri- see,

22-.(rnkl iii his ('itia ('odu, aIl tund of P>art XV.,
p. 78 gve alist of' olene' tiale T~mnar 'hr uiae
setosaret iiot iuiinhdt-d. Note- aiseo se. '291, for- anl examlpie

of rasetrallio hoth Silnmiily anid mi iniftltment. Tho ;1innotki
top, of 1t1p <'odet ar-e ail ardtHiat %hulre ani oflene is nloi tri

mld, ,wJlilmaril>br ta liq jraitin iii ao maiî o bll
n preimninry inuiry.Vide t akhw' nnttosud'

ser. 91-9u,720 A, andi 773 A.
E.E. A l> Ver1 l K.(X,. for. the ( 'rown , ki (1. R. Iry

for;w tho 1it? cororaion terot c iied uon.

.MnE>Jîî (J( '.' 11 is pla;tin that h Ibmhiiy nt tht' vrrnî
mmii law i is to -4 rcp i Iisiîwhl tlimorouJgh iiinr invest i-

galion of q.vvrr imîdicbabie ofYqenet'. That is vvery apparenti frotu
illaoy or Hlie provJýision» of' the ('rimiaiii Cooi., And liime purposi-S

ot JIl ar1«1 obvionsl. For. unlhin if Iayý Ilhe fartds ili a pr'oper
limant-' 1q-fire this ( 'ouirt io thitt th4'ý ieai Ihe in, a 1,ro1per lllllnnert

laidl h fore . ph r uy. Il ba1s% bre lic prril i iiue
ra4s lu fi ak silcb ant im ilitin but 10 do wm at ha» bre
valb-fl , aiv ex\ iliiatiii. i 1 iii g nd o wa irranilt for.ji kn 1rau -

lie f 1Ihat 11bararlur-i ; il aremmîs lu) niv to but iluite inîproper. Wa
liIawrqtlrs, is a iimin inve (StigaJtionl ; iti it iis oinly

mimm iefauta Ihis brol*itl omit Ihlat ordinaiily anr indietmnenit
uMm I'. faid TI( 'ode pr'ovidr'iS thai l theru nay he, ait indictnwnîl
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for the offence for whieh the ae&usedl las heen cuimnittedl for
trial; and that there may be an indictinient, for any othler offience
f<>undedl on the filets disclosed ini the preffininary inquiry. The
policy of the law plainly is, that cases should pass through an
inquiry of that sort before hein(, presentedl to the grandf jury.
It i8 true that power is given to the Attorney-General, and to
the Judges, to permit an indictinent iii cases whieiî have not
corne up in that mnmner; but 1 eannot thînk that that power
was iîntended to he exereised ini any but unusual cases. Lt is
nee3sary sometixaca where inagistrates have flot dlone thiîr full
dJuty, inot miade that inquiry into the case which the law re-
quired; and there are other cases in whieh it is plain that, if
there were no provision of that chiaraeter, there iniglit Vie tlelay
in the admninistration of eriinal justice, if itot eventually a is
carniage. That beig so, 1 axa not to authorise a departure front
the oriniary, course without good cause; 1 arn flot to permnit a
dIeparture simply because soine person may desire it for his own
conveniience or any other seltish purpose. There is no royal
roadl for any one; every one miust take the coinrnon roand up t
this Court. The ouly excuse that 1 can imiagine for seeýkitug to
proc(ei-d iii flice inanner here souglît is basedl upoxi the assertioni
that ani ijîdlictinent canuot Vie hîad in aiiy other w ay. I t is easy
to say thiat, but 1 would bie very iinueli better satisliedI wiî h anu
applic-ation in a case in which the ordlinary way liadI been t riedl
alrxd il) whîch, Bole dIifieulty- Iad Pen~ etiioiie(re(. lThe pri-
vate pocursare, 1 tiîk, binigat the wxroîxg vi](1. But
it is nult rnecessa;;ry that 1 shoul eonsideor thiat question yût. It
is inY d t turn lthent back to the >ot ie Court anti let t hen
bvginl the-re

Therv should not 1w any (lifference in the erîixiial iaw ap)
pIicabiv to a personi andl that applicable to a eorporation-f ish
shotîld iiot bo mxade of- one and flesh of another. lteading tlic
Code, frorin une elil to lthe other, no substantial indlication of
anyv o'her initntion will be found. Theri what is the dliflielty?
Therc is nuo dispute as to the jurisdîctîion of flte preliinarv
Court;: the oiy point mîade is ini the aseto.ta aorporiiîçm
callinot hi- tooele contie there. But te corporatfion miay
be quite wîlgto go theru, and lu have te caseilvsiae
1hi-re. It will Vie tinte ellnugh tu take these trotil)ies seniionsly
whvni they' really arise; and they have flot arisen iii titis, case,
1 thinik it clear that 1 slîoul refuse this application; bliat 1
ahouli -say ' t tese persons, who desire to lay a crininal charge:
- Taki. ltet saine course whieh every one eIse has to ýtake, aind then,



eome u lit, or o Titii -to1 y-eea am gele i a'. e. A0i

oit11 < ndie juf beor aîrn ju'
Sunereî'îae ailben Lnd e aztttîeît :1tt (o

.si ity ua lu1it 111 i1 l'o',, ttI il'11 tia be 1',h n ala

b a st o î î t e l0 p r v i l f o r a ta & i i w 4 th e I 1 1 i o 1 .a n 1 1
o ll i I l m e n tY r % 1 e !' . i 1 o s e i r v i s i o 1 î a l' a v e 1 1 ir i e i t .U 1 :

e n plis lt w s f Y .o 1e î e t e e s s i y < > Y v o ur1 Y 1 1 1 i l i 1 r i ifet l a a y )
e u t t k e s n l s t ' 0 o1 1 1 f r l i4 )i t va Yi i 1 ut 1I d o i lt u r p o sl i '

l 1 l 1 dI' . r t î . )n !h' t , r i l - 1s o a t t % % s u r i 1 1 t w e e I l ie l -u seq g

ut' theý omiss,ý1i

1<ane. I (1 îlreeted o ulr LordtIlu ttte eass two of
ti ini cani thr l>Vi4ou 1 10r uti.-

MicuPTI (41 '. > VitlîtdItte'r wqait tli yoit have gzone
to the oie 'oit rt.

i * \V11 ~~ia ti l )1 ' te i se, o f going to the 1>oltee ('oli rt
T 1 u i refe1.,r nl e- to th1 q e-a, 111s iain d say IIIhe re Îs briibi

lion te

MEautmrîr, (XJ.t'.. ia'eviay heto,,I<'r.
o 1 Il is cîu'4e t A-kini-- titi' orel Iitttr\ Coli r-so

S\1ot tut ail, Niir L riii.

Mi'REO'1I. 1.1'.1. shioîid ailso point ont hiow mfi.niveýiuu
oclii I il Y outi lue f1 ,m oui ( ho t 4te l % avi 1 g o i to ; pruY' -t

L;nn i ['t A0 ir 1 equY i cr ie- l1qi -re, 1 Io ' w'oî%-it)l t i prgesîi i
.1 îîi proi' 1 outeY reiiY. l ]1 i li tîîrY itquiry, 11 ts t 111ecessa Lriy lx'

iode tr 14 one rimiy l thik tuait l ii 1Y-si,1;iNi t eed y s t hou l e1 . oY t he l
>iklme u'hraîe att iîie lih tiqi' (ode >, exprs.s 1 requires 1 fi thir

preliu1 1tiar tOVMî'I%î- igat ltil1 Y? exril 1qro(>vide 1s fo 1r; sil i ow
q otîIj. aitltn ol' flit k tt i lY' posýsi 1 1iuiîle graI ,j 1 roN petit

jurors, ifjes ai îiatsare 1aitig f'or thIli o rulina1r husj'
tira ii I ( 'i mr 1 .

ql' Y h s ait ail n ; fitt11illiir \\ 1t i te1 priti u 0 cons toito
of Itl.i' oîir, tb c1.tases rlefeorrud 1 lou, eve N- i11f nu0 iffTe-renicgs o f

4'



HE.4LEV I'P C1[. <'11 y 1 ,7,1) ~ .'. R BA/LEV AND PHE11I.

(iion)t were expresscd in tlitent. couid nut lic sale guides to da>,
The -alv difficulty arisilig, fron thle %vaunt of pOw er 11) eoiî'purat

tif 0 t apin))(t attr VcS, general or peain i soine ot thle
i-irîuuiAi ( hors.la, asuiti ili these day.\ -, 10 weigît. Il

s 11ow part of the iirthr1îghIt ot ail corpor-alions to 'sue anti bo
ýuud. an to appoint attornteys and agn, *js t a s Ituni1an en-

tijics nia tuaI pow.er 1,, genera lix givli,.-exp ressl * , in the h'gis-
laton nde v.hiei tlîev are ineuroraîed.1,I antd giveti witlî ex-
1)r(t ý irxsion altSo for. flt iannler in wlîiel tlîev maxý le serx'ed

il th Thos lîl ege u ail tIlie I ligi ('ulirts ofthle Pro-
Mîc tn ii, Stîpretne- 'urt ut Onitario w ould (Io away witlî t1e

Old ned of a i"rit of vertiorari, if time provisions of the C'ode
hall flot donct so.

Rt'ardîîg( hapinan 's case île ('lapinan anîd C'ity of Lon-
don, 19 0,R. 33), it niay he added that, sinee il was deeidcd,
0111 Of theo strongcst points miaie in it ini support of tIme I)ruiibi-
lion lia, 1wccî turnel tlIme other way l>y the iegisiatiom now cou-
tainud in lte C'ode, cýxpre(ssi naking- ils urvsi ppîjealie
to vorporations: ste. -1, sub- sec. I13); so that il is tîfieit for
11c to tnalginle am- guo rason w'hy, lu day, a eorporatjoli inay
not 1w du *v sumnmi-d lu amnd appea r t a p)rýlini îary investiga-

tio u' aerntnal i-harge against il takieu under time provisions
o)f thle ('tii;l C'ode.

Bumt, is 1i have said, it is not îtccessary tb deternilue the ques-
lion ; l iii of the wiliingîiiess uf thew corporation, exi)rtssed by
41ou1ScI1, thaýt thte or<linary course of procedure he taken, there

is n good reuason that 1 eau perceive for l)esigt ls apmpli-
vallon fuihetir; il i's dismaissed.

Sec Reginja v. Btirmainghiain anîd Glouceester ItW. ('o. (1840>)
9 C_. & 1. 469 ; anti Pltarmua):eeicaeil Society v. London anti Pro-
vilwial U)IyAssociation hiîniîtcd (1880), 5 App. ('as. 857.

îîEAlf:v-PAxoI,-('IA FFONS LIMITEI) v. BAI LÂY AND)

TralN IITof Trial -im fRuleîpîtîii y

Motion by ' dt'fnthmas iade at the Sandwich non-juryv
Hittinjg,, onl tlîc 23rt1 septeni lier, 1913, to strike this case ouît of



114i TUF O nT IptftIli Wf,ilÏ NTER.

l.e ylot of pass uscei for Mral at that sittings. on1 the groi

that it hdd bueiiglair-ly ýS-t downl.

t' l.Rdd or the111 (efndIantsý.
F.1). l)avis. for theo plaintifs.

di 4i disnsing t hu mm oi Na'i givnt thu close of? the

argilinount. anid fielon inoraniduin wàs aftorwards sont

ta1 the lùgý_istrar
Min,[,vrn, '..l (1V : Nir, Roddl'svont ont iOmi is th it, i cie-t,

sixur dî~ <notice of trial lmnust nlow ]w givon, andi tho recen-It

hagsin Ih wonrdAlng of the Raiel <Rule '248' oft 1913.ý which is

('on. lli* ;i aîndred> givo sorno colour to thiat contention.
It %a.s quite deuar before ýlIolhnge that ton davs', lotice of

trialý wa unuh hr a'ý thlon nothAILg that wNoIld gi alny
kýind of unorgnetto thiýs ]notion.

('museýo (1 of lhin- age Ride ruquires that ittn ays

nlotice, of trial] s1ha1 bu io heforu nern an actioti fortrl
lnd laus Lciý Il;I reure ha n act ion 'hall bu ntr for

trial '- îîot lae hnthe sîxth day buiforu. tue (0UIlIfl-illt of

0ju sitng ' nd so theo sixteon qdays aro 1nae U ton daysi

Iiofore thto action is sot dowýn aind six\fewrs
BuIt I van hae 0 mnnurloi of doub11t thIat tier ! al. n . % Io

intenict ion thIu'l- t oo utend1 l the14 lonrg st aningi _ 1 0 days ' ni(loti nor

ain I onp lle y the itural nwaling of tli' flow w\ords of thef

Un'IeI to hold tha;t anychngeii in is resectwashrog abolit.
Thalt u hlich Ilime Rl nweans is iblis: thlut nlo sIa'a l sha o

,--t domi 1.[w trial tîmîitil flra tufi dIayS' noltioi of trial bias be

ivnand Ili,-] it shahl bi sut down six dayýs bi-forc ilie sittinigs

of tht'o Courit.
Thli mîotion is dînntu teui iii brio ordur. ;i, bq vosta of

ilthuý vosts of tII. ac-tioni have4 not beuappruiably11 imîr-asod

byil ; and liic point is a 111\\ onu; nnIld one\ hiuih \oujL1 ho,

ofnimt'h iomnen.-it il' effeu'ot had Io bu given toi it.



EIIL-PAGE-CH.J IPPONS LTD. v. BII4LE A.NI IJIHL. JI,-

MggKRrnT1, ('.J..P. )C'rOERn 1-3-P1, 1913.

llEALE"Y-PAGE,-('IFFONS ljIITEL) v. I3AILEY AND)
HEHL.

BAILEY AND) JEIIL v. NEIL, ET 1-X.

Vendi(or amnd J>rcas ýCoa1tnwt for Sale oif La)td frJverai
*,Options'eý ïlloni Sa'm l'arn l Prîority .Xohe< ýIIsiind
and 1Vif<i -. lisrepru« nitatîin-Expir-y (if Tintu ,Pleadiinq
-StalinU of Frai<ls-Anirwdnix nt-Trial in Ablsenlce of

Dcfrdans- ie cision Waivr -eid nc - lruclîof
C(o'trat-CrinÎ al Procc dings-( osts.

The first aiction wvas brought to remove from the register a
elond uponi the plaînitifls' titie to land.

The second action was for darnitges for hreaeh of a eontract.

The actions were tried before MEREDITH,(.CP, ait Sand-
wieh, on the, lOth Oct ober, 1913.

M. K. ('owaîî, K.C., anid F". 1). I)avis, for the plaintiffs in the
first actioni.

No onte appt-ared1 for the defendants.
M. K. owî,K.C., aifld E. A. CIeairyl for thle deteiidants in

thev second ac-tion.
No onte apl)eared for the plaintiffs.

Jud1(gnîen't wvas delivered affer the hearin-, and the follov-
inig rua.sors wetro if1terwards sent to tlew Regisîrar.

MEIUDITI, '...(X. Tesecass hve orn onfor trial, and
have bucil he1a rd, undedr 1)eistne *bv 110 îiwans thlose nost

onuieto tllat w iiouglit to l, the oh>jeet of ail litigation -
at just dttrnjiinîiationi of ail aiatters in question betweeîi the
parties, spcuedily'.

The Rt-a e as was entered for trial at thle sittingn, of
tbis Court, here (Sandwiclî), I)eg(iniug on thle 93rd September,
1913, wheun the dufeîîdaîits souglit, andi iii more thaî one way
vi di-avoured(i to obtaill, delay; aînd eventually, npgreeaýhly to ail
parties, the trial was postponed tittil this clay (lt Oc)tober),

tzi(lan the sittiings. of thie Court adjouruîed accori-,îigly.
01no of tile ri-asouîs for granting the de]aiy wvas that the othjer

o! theise- two %%ss as pexîding, but not ripe- for trial ; and, as., it
arose oit of' hued sanie tranisac-tionis aid depdLd upon the saille
favts ms those iinvolved ini the other canso, it vvas desirabie that



7!1 o\E 0%T 1111o Il NO 11 TES,

tht'q.ý b cse hi a l'ild 1]9ttl 1, or at ail events at the. saIIt
sitting w iftt ourt, not 4îîlv for tbo pup a il saiiz

Julw tnîe aJi i îonjzîîene. buIt i so fto avoid îneoonisisiut
jutmielts IIwIîh ni grht b' tht' rositi andpoiby x ngt

q 1i tle-L't eYitlezîie t tht dl01 itern tiis thIl I caryrsut
o )f sue a1 i >ir% ICi (f the1 tra. And S it wa part ot tb i .1 ' 1
j Yraîî'inen fo L YeiJay.1 agrt'eablt' to ail parties, là ilt th two,.1 %
cas' i1Sl- * , l 1w 1 e .ir. to-aaî theyo 11\ have oie on for dil
tial Weodnl u nitht'r rounsel for t110 Pamrts campi andi
Ilel 1, nriii vither of themin iii on is pre.sent ; nor is,',, satis
faet1oryreso for tlîiril abhsence iven

Ili th- naifcovcruîtne attributalbi, pt'rhias
Io Sii îikt'for, intiispo'dtion aifter sofî', ui'iy forw tht'

pir os of eîîabi;1Lg tîos ho rtpe tthe otil. par1ilts to
9coînnînnîcai-ýtei uith thost. iîho rfieln te ableu arties anti
thosie prese,Ént beîn 1unwillimg tht ht a.ses soul î.o ve til

the i sitîg th Uut Il , tht' l t ria1 of, t 1' tirIs YI-on-
tîiuned l case ro C1e ide, 1 nd 11 no i ( coneu e .1 1 x parteý antil I

n11iît w 'trnn if, rgrdssof tht' faeIt thlat to re îay lie
anl application for. a n trial alni al liW anid filia or it.

lîeindin quelstion bjîesudnyproperty oft higbI.x
speclatve ain, o Igto thiipsiblt of te estallslîîilntil

of' a lag o îfeu iIîîg iI.tryflu i anid lald aet
of ail sort 1 bý Il, toll l hm~ l-r abolit it thi. lirst tu o to ;iliglit pro)-
vlnredl in about! V5in ts thiy sav, fr lic tht' ownt of thit'
1lanid ini quaon \\i illium Ne-il, ofl ol tli deena' in Ille
Niou Il ofi 1 )1 t lie bfo ré - 1e1l -ti 1, e1d tw o avtione au agrecînet to
set it t, tOMMn NAIY "ds wif s also appieti, but refuset ta
enter intt tIbo agrn»nt. ri. landi ageoI k, wi.rei tot be
tol puyý for, anil jIeyerI liai any initentlion to boy, tht' landi, butl
tolok thlat %%hielh tlîey caiillti, anti is uisuaiiy calleti, "ail option,''
%%il it i . vle toil, eiliriz thoiv riglits wnier-j it lit a profit, soonl
atebr, anlother landiagn aPillrti onl tht' seene, andi, oit theous

repesntt onthult the "oto' ira igvenl wais ''rio goti,'
bvea~e ot igneII byý th' wnrs if' prit'îîrei( forlîns't

atheit#r- op!tiol ignt by tht- wil s well als t111- owner', ut anl
ierviase *5<li tht'l>re' '' thirti to aproebte wie

aîîtl1 bis w î'ene'eth Ilu,, agents1 Huaile. am bl Iarties tob
bot hl uett-isl, the'' er toiti ol«f tht s-condl option, and flinut Itiy

w ,olti lie noitilietgi inieat it wa o! ta1ken IIp. It wws ilot, butl
unas aiiowd ein laplw: t Iie uwe seint f'or, an111 ('ineiti ant litee

i uto tueo ilird grenntor 'opýltionl,'' ,%hiý1 je sgien
bot h tI liot' oI ;erllil b 5 isfe 'lhe owîi ii awtei, Jîe



Scott, hiave both testîfied that when titis agrecienit w-as et'îet'
into the purchasers wcre informed of the givingýý cý 11e tirst

"opton,"though at this lime there ean be 110 donli that the'
owner thiotight it of 110 effeet, because bis w'ife [lad rttîs(>t' l w-
corne a party to, it.

Thec plaintiffs in the first-mntntioned action proetired an
assignrnent of the tirst and second "options,'' aîîd then obtained
a deed of the land froin the owner and his wife, after paying to
thern the price inentioned i11 the first "option;'' buit ail tis
wa (folie after they had actual noldeof the thir'i "option."

The third "option" is registered-irreguilary, the plainitiffs
iin the firît-nientioned action conteîîd-and that actioti is broiigli
to have the eloud, whici they allege sueh regisî ration <'reiles
uipoi their titie, rertioved.

The scoîid-inentioned action is broughit hy the' landl igý nIs
whn obtainedA the third 'option'' Biaîley and Ih'hil- to reet-vt'r
darnages frorn the owncr and bis wife-the Neils for breacit of
their agreement to sei Iliat is, iii the event of thi, plaint iffs

succedingin the fin-t- ientioîwed aet ion.
Thiero w'as no need for two aetions; ail %<(îwstioii.s ouglhî t

have heen raised, ami shou]di be tietermi îîîtd, ii oie ; t1li qîî's-
tiois înivolved ini the second(-inîettionedý( aetîin shio id have 1ît'< n
brouglit out ini third parly proceedings.

But vach case inust now be deait with as it stands
Accoring 1 the' evidetîce addueed, the first "option'" lias

priorit y , for1 whatevcr il, lhe option, înay lie worth, ovt'r the

The econ option has 1n0 efftet, anti is oit of tht' questiont,
for twýo r4'asonis (1) il w'as obtairt'd by niisrt'prest'ntationî; and
(), it xprdwithoiit beingc actei lapon; lîoth of wvlîiei ob-
jec(tiona. to it art' open te lt'w lolders cf the' stubseqiie.nt "'option.''

Nt?%wIItidiig tht' tirsI ''option,'' the owner ant i s wifc
uuighit, of cu ssl1 whalc-ver lýgal or eqititabît' riglts ini and

iiiresectof the land reînainied in thei; so tliaI the' ioldt'rs of
UIl third *oio' iniglît ýtake the beuuefit of aîîy deft'ct iii the
tint op))tn Oit wotl have bct'n open to thle owner-for int-
staincv, ;i defeiue utider tut' Statitte cf Fraids-and that înight
lie a formii(idable deft'nee te tht' first-nauîtet action ; but il has
not beeni pleadcd, and( i can dt'al witu thi5 se now oniy Seuu-
dum allegata et probata. Ain anentiunent, raising th(-' question,
js not to be inadle uasked for; whâtceur 111Îght i)t t' casew if
the efudat wcul prt'sent and skitl

Thenr, arcordiltg t0 tue letter of eýxistîng ''options,'' the



Il î'j 1, ( )j \ 1 0 F id K > eUt E

plitîrsn u irsjuuiuio ac(tionj have prioritt ra regr

to te lu~itnd's oiihrat ho f-IL, mhiist tile dt'f-endats have
pririY wrear toth fife '.'fhr is- mothuîîg i l'id uh videulco

sulceîtt rnt ai dn that tht deed -s Ilrih takte

noîin uderthiroption umesth'. hioldetrs of thlt finit option1

iid hlad 1-1n fr11 Iliî tillie 10f gi i t.esc option, ini the

)bwli tha Ft i 1'. li rst w,,as ' 'no godod ;" *thcrwi\ the mold nat li
Il Iv gýiv ' t dI1 e1. sielon alnd thirYd, as th<' %%ithhlingll, ol tu thir-d

nu lth second luad 1piried,1 anog mothe lr t Ilinges, got-u to) shle14'.

ll nid it It 1 a I;ý ili le. saide against thIeod hfendan lts 1ili Iis retspectý

us hatIl theý liad i notice of, t lirlst otilonti sufflicie ltofi 1nuake

tiueir 1 option sibee 1 anI Iealq;ly enfcirL e -Zh l rhts ue

tue first i m-,

'ru, rut ax lit - nh of> t1, 1asl paymenint on th lt ird ni op t ion'

i4 lie e sti'i,.i ren , vi d, i f ii i '1t wvere, i t ivould nlot 4e sufficienit

iutP i ïui ar i - ilt to rp cd, oriil aily \v ;iver - h.Ily beth
iIlr a Ili hl i. lie jou t pu1 a es aitmii iloie. thlii Il->, joI it

l'Il i 'hasrsl'taue far ldt. i r onenu'e onte of, thi-in al a

uî1oet unth' pton

My trsh îîujressoli thtn'Cov, 1 as.tha tht' pliainitrs'> Ili tlu<'

1i~ 1arý ti %% lîee ezt'i - 111 L 4 10 1 ririty tuu111 t he ti irs ' optio

oli ;n pregar.. ld 1- th riht 111i initi ls (ef lt- 1 l l 1:nd l M lte

Liî o 1 d 11i1it thIl. d q ' lada 1s 1 l thlal .t ctin tte. *'itite t ].l1o

) ur t le I the ext ilt aid th e. u lie 's right1l 1s aild 111hceres s iiM it
but i il )%% ti itk , anid1 fi ild that t hulr Iliverl \'vas ail\ 11ten t]M tion o
'i a 1art kt' aly anci voncýIt-r lit 1 I- tu Il bird1 opt ion' lao 'e 1 r
ail t, aýt. ý l iep rigll ae i leests :[Ii1 i )i 1 iîs c 1d an vi f t Il ta thel.

d'n rac 11,t u i~ fo il or Inothiui k ad k 1 iiiaî_g ta dgt il l t t qk

1,ot !in, .; uý al,, i 1 au l a t eup 44 cre inade ita -omti lio ta,
tak - t î 1' ' rihl ii iu;ih 111t'ru'q st.s ii th1t'1d litnd îil t ic v . w il
I k 1 e 1 a t'iil ,; !1e u t'?,[i Il t e 11 1 t r o that, il t aI 1 ;!ý 1,' il

o îtig an rt 1 ivt I Ing 1 , h1 l e %4i fe i'vas not gu l t ! i a
br1' ai b r f -greeîîc îit l'vit t hese.(11-Jl-11i deeîants 1ili joinilig 11 in ht

d' d ho t hl plin i fs if t-a I ba d 1 u 1-re bii d by t 1 v Ilu t. i st
11,11~~ 1 t t t'i e'1ii i i is ca:se-, a 1s t lie q halîg îd ei

d.e1iv'e standl I il wiîush i ha lit. he 'va.

1t do]lut, thenrel' dlreg to ( Ii le .1 1 adtu ged liitht t I u'sUuun-lt ioe.
actin 1 luit tue l pa în1t i l',s dr 1 las iJorit1Y ove r tlit. defendiants'
9 . dItil 1 U 14 tili jnt iiul. I . rei,1ster- -k4e l, wii ela t h< i

ai loty ciuad int ,''opt iii'' i Y mmv Ili' ulponl1 t.
il ap a'. i thîn, %dt i Iish th s 11( i -v il1 act ions wiere polodig,

ver iilfimi poetuuis'vr ttk4' al ii onv dol' the pajrties hot
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them ini connection with the registration of the third option; and
I can have no doubt that such proceedings were taken for the
prpose of indirectly affeetiîng the proceedings in these civil
actions; a thîng niuch to be deprecated. There seenis to bc no0
reakson, nor indeed any excuse, for flot waiting- until the civil
proceedings begun were concluded, and the whole circumstances
disclosed in evidenee, before making the criminal charge.

There wiIl be judgment for the plaintiffs in the first-men-
tioned action as 1 have intimated; but, under ail the eireuin-
stances of the mae, there wil be no0 order as to any of the eosts
of it.

Ini the other action, the defendants appearing, and the plain-
tiffs flot appearing, for trial, the defendants have a right to
have h i nisd and they iay take that riglit with costs.

1T>roeee in each action, uipon this judginent, w'ill be
stayed for thirty days.

HOGNJ.A. OCT013ER 15TI!, 1913.

*ýSTRATIIY v~. STEI>IENS.

V7emdor andJ Purchas r ('on tract fo>r Salc of Ln q u
for Ré,sahf hy Pitrchaser of Quarter It <~tI> itai;

of Ar <tntQniIvlani y 0()ii1«1l I>rcham«r .V<w

-Riyts f $bpacha r qisr~~Lairs-Notu< to V1' udor
-8pecfic hrforma nce-Trems I>artîenJIudiat ur<( Act,

11,&.16(h,)-IYal<, 134 ('osts.

Avtion for the rernoval frorn the files of the regi.str ' offire, as
a cloud upon the plaintiff's titie, of a certain agreieînt d.ated
the Lst F~eruary, 1912, and registered on the 171lh 1"bruiary,
1912, made lwtween the defondant and one 09ordon, brotight ln
as a third partY.

Tihe def*tndanmt eountert:îîni<1 against the plaintiff for speci-
1te prforma,,nce( of the agreement; and clainied indemnity or

othe-r relief froîn Gordon, the third party.

M. J. Kvilliy, for thet llaiiîntf.
A. J. Meobrand A. MeGovern, for the defendant
W. A. Dowler, K.C., ani W. Meflrady, for the third par'y.
*To, be repoýrtk-d in the Ontario La~w Reports.

11I 5 o.w.N.
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lItI)iis,4~. 2rtepiiitifb'. ag Ilan of thl. Ni ý1 h
ruary, 1912 vexbhilil agrj.te :0slia ý91 to uirdoil. tj1w iirdi
pikrt,', lot., I :1) 17 . . . for$IN fwhc$LliIwa

thr'î paa it n by Gorduai. 'fit eedn ifeîatsat
oi lit,- 22111 Fubrumry, 112, paiid $l1IldO 0 il Gorluta iapon ani

l'li~adig, b t ('1a riu (itii e turitL e ee î thilt bl, ;L

buly front ilh pLanif Tili 1tt>ia nu pxari ftt 4(M
Il tuas in! lpai unli tiarv ult-s afîerw ard, but Aordmn appa r-

knih cp il atlaci! lrtaît,-d l ilel defî'darnt as betgI1 ;neest an f t he
o1111 lu hlat '\ ! nit . N c g) Ilo lit 1 le»t %%t,( 1 t 1I - 1' , d f', tdaî11 '

rii 1 grdorI %.~t d1ra;xi up unt1 ml iato liie inr VvebrIIary 19!L12,
it ur ehîIL)1, tilt- arenn daated thl- Ist Ftb:nr, 92.

regsleedby heli n h (ilIiI Febrary 1912
hlV 1-1 ull b' tinlt' 'f I ittade 01 tin t iiF1 1 pa is r ni' ihi agre,

IT citî'llaiît inlapl"In ( ;ordoli duI te I. ý May. 19li1 :, and 1) ht'a an 1i

anl 1'n- I .u -h 22n 11Maý) 1 19l'13, P L th p l1t feet' aÈ d
ctlt demi Iru d uru aza i rfnaî 1ho baIL; lý10I Il1 I1riwt'u-ai intte1-r

riteil~~ v.lrl-" ii I Iuto ti rlt oeniin ibieqalesitrs
w i de'l aq exrsatt Si l, lt cuveq, lit- wIltl t ile luq liqe LtS

Thui Il piitl fî 1'i1 r. r aid] :,0< on,.( t uf t Ie p*4,0ri) patd b,'.
olrdun1 ; ainyî41l eeeîved1 a lut qer i xh1bi t 8)g,1 hi q hI i s auq fi YIlofws

. L. F., SI raiah Lsq. Port A r thurl' )Lit.
thar S ir 1Il ri -re a',k i Atu cldge' re.e-'ip ut'1) tia1ru f i- È 1aatajnd

a<'e a eil lial'î t q, Is dtty ut "bîa,.,Io 2, t a î îl'4 ît

oi f Polyu' >rt Atrîlturi Voît are htla îaivrs'dbyrtel
Mini t1iti' ialatnee, o' thriti atnw iti' 1 paill to ýoiL oaa tlbî aaid

agrdcenaurti, taaîiII'1 , tlte SIIIr itut unel. tIImLu'tiatl dollars, g lu b ap-
PltI' oui at'eunnî t lfItI.' ilitîîq ut' Il. .1. SteitenaIIý i, ut1 tiýli

eIty uof Port Arihuir, re-al ettate igerait, ili i oîî'qarîr naividedý(
jaîtres aratit' niid laturds.

~Yoi ir t ruiiy.
" A. BýrofatIn.jI

Ofatlt- ilrtu dlay, 0t.t plaIiuifi aIgreig Io se-l air kandividldJ
thiree quttrler irltrest iii tlte ataill lailda lu Iolurdonlmd anIii lirfntal
for lite sailti' liropuI)rtionaitt- WSusdratoai iratlte ('arlie-r agr'e-
Ilrlrtî' %% util îui tht' oi Il mtru it er'ae bt'iiig i atîavh h a i
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cash payment. The $3,000O returned wvas applied on this ini-
creased cash payment. The defendant having, refused to join
in the quit-dlaim deed, negotiations ('vithout prejudice) 'vere
carrTed on between him and the plaintiff without resuit, as the
defendanit insistcd upon a divided înterest, L.e., an allocation of
delinite lots, while the plainiff 'ould dIo nothing better than an
undivided quarter interest. The defendant relies, lio'ever, on
an interview on the 4th August, 1913, as being a recognition on
the plaintiff's part of his status as the equitable owner of an un-
divided quarter interest, and as resulting in an agreement to re-
oeive payient for it.

1 cannot find that there 'vas any agreenment muade at that time.
The defeindant says that the plaintiff told hiia that there 'vas no
uae making a tender unless he tendered the whole amotint, i.e.,
the total, aniount called for iii his original agreemnent with
Cordon, or inake another agreement. The defendant did not do
either, but spoke to the plaintiff's solicitor on the 6th August,
1913, and told hiîn that the malter 'vas ready to be proceeded
with, and asked hlm to get the plaintiff to telephone. The plain-
tiff's account is that on the 4th Angust lie intimated that he
woufld accept the whole amount, but that the defendant told Iiiin
aferwards thiat lie could miot carry it tbrougli unless he got a
divided initereust, which the -plaintiff (lelined to give. In any
case. the denatdid not do 'vIat, aecording to his own evi-
dence, the plitfsaid e mnust do, and eontented hiruseîf 'vith
an indefinite me-ssage. The writ lu the present action 'vas issued
on th1e 18th August, 1913....

The plJaintiff admits that le knew before he served notice of
caniellation on the lst May, 1913, that the defendant had a
quarter intturest in the property covered l'y Gordon's first agree-
ment; hul 1 eannot find as a fact that the plaintiff knew of the
written ag-reement, or of its terns, or had any notice of its pro-
visions other than 'vIat ray be iînpnted to hlmu f roi its regis-
tration on the l7th February, 1913. No one lias said that its
trras were disclosed to him; and, as Gordon deposes that it is
not ereedin the 'vay he understood his transaction 'vith the
defendant, it would -be impossible '1o hold that, until it 'vas re-
comded, the plaintiff lad any notice other than of the fact that
the defendant claixned to be entitled to an undivided quarter
interest. Gordon and the deifendant had neyer put their agree-
ment inito definite fora until they sîgned the agreement, and
tb.y now differ as to -whether their arrangement has been prop-
.rly expressedl hy the writing. It would be liard to impute to, the
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p la ilnt if hknobwI i-d' \%Il hi. Il'itt t iwif t h,' plarti il therniisi-lves pos-

Thel Ilotit't. otf e.aIliatîon, tf,jr-fort', givven to Gordion aIlrnt,,
ias 1 ,rop. r1y so gitî,and thiat act iin p rly t'ofst àtut M,

Biut tili t'fft'ct of both is endedi Iy lie arrangement oif Ibn 22nil
May. 1913 andi nt'dfot Ili' fuirtlitr eon:%idtrtd.

At that timev thie laintif was weIl aware of tic dt'fnaht 's
refusai to jouin i tht arrangemevnt. The pliintitlanî' him tg)
do 'o, and tht' quitelajîn deeod is So ra i as ilicludo tin. «ir-
fndant as a grntortdl. Wiîh that knowledge, th1w plainitffare

%with Cordon and Brofnman> and at ilt transfer Fronk tlît',îî of
il le.t'ts he Gortion hai ac-quliretýi un t'r t'are'î't

udth t pdlaiiýl f tif UIc t Fehrary, 19121 anmi as part of thl-
sant ransaetion rt& lto Gordon ami Iiis partiur Brofinatn a

liuatr itt't's aint the' sunm of *1,000 ii i tr,,ated, as part
o f t1ut' originail pu 11) 1r(.'hast'-Id ont'y, Mn tht'. ttr1 alîd n liq thti' wy
Iînt torp'd ini tht htt That 1l'ttîr (continsi an, auIthorisat ion

froin ( fordtlon ai( ItrofînIaI It) tht' pliif toil apply tilis uot
upIonl thlv dpftndanti 'soeurt' iîît'rct'st

1t liym opinion, by htcniga transfurt't for % aluahi' t'LOf
sdraion froni Gordon or tht' whoIlt initert'1st dt'-alt iv itil iv il,.

originf agt''n tIfale, tht' pla int i t 1ook thlat in'et 111 a
shtq'tprhatrantgi % it h tht' flot let'i imuplteti 1ý Ill'

tgiryAiet thiroll-il the. rt'gistration on tht'- 17tit Vt'hriarv.
1913. 'fat tht- tranII''r ws forll valliuat o'itrîinen

hI'l douhtt'tl ; *3,Idl0( a paitibak ant i a Iw t mttio t'v

illit whli'h t'oid 1111t have. be'-i efttvt 'etp pon th'. hasis
oif th--r'rnse.l itself', tuls t(n'oial ah nidrtio
for. th'. grant.

Tht eTît' of tiîis was argutdâ hfrt mit' la "u t'. 1 do
mlot thilik. o vr tint th'ý rigit tf tht' dtýi'dant oai lit. likgneil
tg)> 1(i hort tif a nr'h o part ri al motat'l rop'rty

%% 11 q ' -nig 11t 1 ret Il -Ili t ht maort ,gigt ovt'-r tht'( whole 1 ro î'r t y tit'

l' -1tli1'd, ils it1 si-t's tu KIlt', 111>011 tilînital) , cofIs i (1t-er ions î't'liiar
if) tut', e'ia t i ouîh i ai i lartl rt"it inu' on tiîi'tý fait! tiat tht'
ailiolnt 10f tut Ili, gag ilant i i't is t it'd 1, an lti r. 'nai Im a ii

t't>li tant fautm nrfot sui J d'-t ti l fit'tlua 1i oi ; suto tuat th'. fittgagt'x
is flot ofjuet t (î'nIihrmaieLý,( by tut', %triking ou! tif th' quiie

iî t't' tu'r'pwieowners oif tht' t'quity oif rt'tlt'niption, wiîo
a re houni tu inrde1mn-i iiiify 1hfi o.lri ,a go lr, p ro taniit o. A sii t 111«-
t'i1 a "'ýr ti)f lat n tut1ý ' o r ii1al vt'tri ar ( t'I r lo l u p 111ri v i t , ant f 11 t'1
foir ii 'ýr ha:i ;t no riglîto) tt oinei .- th1 t' ttt'r toe ca;Lr ry out ilil 111b
o'tu'. n1fr:Lv t l14 r h1ai stht's iI i u p ri -h1axt tr 1iri sv 1f aniiy rigIi t i irtlt' -r tu1
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ohiinl agr-nît. it is a pure~ îîatter of coafraet, and flot of
equidis. unbvs tiie original vendor chooses Io puit lîîtiself iii a
position m 'i (-f gives rie to some newi rigbî: 1)vr a. INIltvfuy,
Barri. Ch. 160....

Refeýruncev to Fenw îek v. Bulmian (1869>, L.R. 9 Eq. 165;
Fry on specýiie Prforniance, 5th ed., p. 8~5; Sugden on Vendors,
141h tcd. 1). 23-2: Watërman on Vendors, p. 83 ; Willîiîs on
Vendor and 1>uirehur, 2îid ed., p. 571; Browne v lAni
Nee(ropl)iis Co., G .l 18$; Shaw v. Poster, L.R. 5 11.1,. 321.1

I)ealim-, as; bu did, ani iweoinig a purrhaser fromî Gortloîî
of the ita- interest wbieb Glordon had under t1w original
agrrvmfwnt. the plaintîi« las put biaseif ini a position sinîlilar to
that of' ainillter transferee of ]aîîd with notice tbat bis vundor
had previously agreed 10 sel1 if to another party Ile heeuînes
bound to varry onf hi imnmUedafe vendor's bargain. Gordon 's
agenntn w-as In eonvey the fee sîtiîph. in a one-fourtb interest
to the dufcindant ; and (lordon had a right 111)0 perfornning bis
contracî witb the plIniUfF to acqire that Acu The plaintffl
lAs in vWee ruleaud (ordon froîî that efrmne Le., t bu
paymuent of' theý nîunev îroperly attributailde lu it. 1)ues tbis
faet enablo imi to arvod w-ba othermise seulus bis (Cluar liabiiîv
1I(Io flot think so. The Pil'eet of the quit A 1h%î d as a con-

Veafeewas to transfer aIl Gordon 's itdurst in the lmukîs and il
r-esulitedi iii his heinz nArevdoutW lIeIalility t0 pay for I to. But
il eold flot opiraluoot eulvey lthe interest ot thlii debetdant,
which was to gel the feu front (lordion on înt"tet of Hmt stipul
latrd aiount. Tule WCotic lMIe plainîtr. Ibrougît the ry ~
of1fice, m-as of thf, (lduit 's CHi rigbts «llllaial v. 'ads-
worth. 1 A.R. -~2; Gray v. ('ouchlin, 18 bk(C. U 5W3> ; and. wvhui
the l'urinetr aequiredl <ordona's -qitahh'( inîcrest. bleu oilld oîîlv
jnfrge, it effctvu w-tbbs logal intervst by rvJelvin Gordoni
froin the lpaynîen rt, tpnreceipt of whieh fiat inlerest w-als lu) ho

eoveedl Gordon. lIe cold nul rteleaàse Gordon, m'hile acquir-
ingGodon'suntreintures. Sn as to lmpre sd.' tu- rigbt 10011

Gordon had given to a third l)arty. And, undvr the circum-
utanees. and having 1ky bis doalings re-ndered it ipossible for
the defevndant lu perforni th,' original cunitraet, 1 thîik
tHuit t111 plixatii t.eam liabh.- tu perforni Gordon 's euntrauvt
with Ithe defondaaît ixpon tsunn he~ I)osiion of a purehaser,
with noti": Flinn v. Pomntan t18CAC 37 MUR1. 443; fbester-

mnax v. (Jardavr, 5 ,Johnîs. ('h.(N, . 29; Meux v. Maithy, 2
.Swanai. 2-77 ; TIaylor v. Stibbert 2 Vus. 4:17; iight foot v. leron,
3 Y. & C,. Ex. 586si; Reilly v. Garneft, I.R. 7 Eq. 1 ; '«adron v.
jaeob. .W -- Eq. 13.
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1ut t1Ila t 1 ,in1 - so). 1; h i l 11ny liapi lity ff1,l )s ia ptrfo)1.Il (oo qf, 's
4o-trac , ýi e c rd 1i Ing 14o.f b it -t-1-r11s, ;n i e 1 -1, thle ri fofru. ei tled1 t o

th- prldtt'dU tof ail' tI l st liulat ýios thtr'n 'ef .Tyo
(1 .- ]h , ( Ur . ! J.

I$y%1 . tl ierlnas of i laa agr'uwt $1 ,7 ,ý (Ilidu', on t Iblst
1A gusbt, 1 ,91 : , mwith i i t1's t, .n i1 1t IS 1 provide tht luýIi 1( t'aul aio

pavaien1t (4i 1 ara of 1 bb ii1111a11nt S, t il vk-nmdoi Iuayv, Ilt his
opt ionl, on1 elin tir dlays riotici , ('aiiticl th lit, ' cn Ni,
.Su 11 tIe waý s vgil, aIilndI bc wri1t h(eýri -a, if t od )Ilhe i brct It

as dqi l L1-l ta fi l î V111LOti C 1, waý s i.,s 1ued- on tt 1 St 1 Augu11st,

l vi ý ft tilt- oinIIigin of' ail t-xperi-iend ,Jd t'l Edî,sfon V.
liollazaý, 1 ]( 'Ilh I), 1 proos t exervist ha thiik i,' the,
rriit (if t11w Court ta) adl C~ordon as a def'ndautll 1111îdr tii
Vowcrs co-fcrrcd v sce. il h> lof lte Judhatr *c, 113 and
1)y tht' aii,4s i ( oirt (sc Utiilte 134). This %%or-ksý fil) lnui ta
Iliai, as his g.dunlstel supportud thi enati 'sCounsV l llhs

arguac M1111n it 9';annoit frjdc h'pan i) tohveGrdontii
lwtfore. t0w Court wht'is righlts asgranite fronil Gordion arc

lwingdait wibhl.
il-io nat et ailav valid t'so for refusingm eii praa>

azace' of t' agrexn'nt Tho, df-ndllant, hlowc, is wtlIinde
filnît ; Ill lias aecptd ht title, but hins inladte i tendelr oif
111O11y flor af al cont'ane;a, belilg lm d-fuit, (.:Il oul
alîtaîni SIpI-I<'igi OIlt'raiut Inn t li'ay Upl th' ilLt:lt-l n ;[1](
intvreast 1 l 'rea Lr. 1 Itinik lhv s1loidi lie he-l 1 ta> tht Ile r madelig
ln hII.t pIleainfgsý taý pay tht Il- hoh'. ; ani d j tlgauen-lt w% ill go for
apil.1it'p'raniut agaiinst the' plaintiff an tflit Idis.

1 ae t1t t omtuL4tnet atfullyv warrantrd in giin o
costsda, xteept that Tht dfrndn ilut puy bbcfl. costs of tht- third

pary U tg, antii inldinjlg jugaan. hrews iu opillion,
lio jusi tiilation for[ titi'vh clns agaît thiifi tiroi partY, who was
ulnid ignord1l Il y Ilt' dt'-fi-'ndanitsuld leVuer aisktld ta) perfri
tt' cotf rAialid lwtetî 11ho, lm Ii and t lw dt'fends lt lt. No>r i li
sa t ifld lthat tut cli 1 11 put for%%atrd 1uginat t Il tIrdM part s1Y
ldropfd-rly vh~ 1 li "t of al thIli rd 1e prIv not Ice, undeIr ou r iulvs, lii

tht'v rrinutat' iieodl 4-vit,î
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M1DEIIN J. OcToBER 16T11, 1913.

*111. FI'LFORD.

14'll-onsru<i<j Instnntsby E.r< <utors Ri tcntion. of
Jîivtm<~ts adc, by T<stat(r-Authority to Hoki "fa-

erea.udNtoc Jldvdby WaY of S•tock Dit!ideus''-
Sùnitar A4dU Ion m niJIold iuqx " -Sec u rities Suabsti

tiltcd for ()riqnl vsrnntsk-og1s hof o!
panùs'ý Put cf Euuors-Sh ares Held by Testator not

f AlyPi-u-Àaial of Inaunth orîsed Securitîes-
Disctio Adic<of Court-A cetions to Estaf< Aip-
poriomet bwc nCapital and Iiicom->oiir to Retain,

Inv~ smcnts----mpbo lonof Power to Makt Sirn d4r la jýîisI-
ni ai1s.

Motion by the executors of the~ wiii of George Taylor Pui-
ford, dcadupon originating notice, for an orderdtrmn
ing, certain qlu(,stions arîsing up0fl thu w-ili and in thu adminis-
tration of the estate.

E. T. Malone, K.C., for the executors.
IL S. Owier, K.C., for the Officiai Guardian. roprestntincg the

infant son and infant grandsons of the testator and grand-
eildren who mna * hlereafter he born.

M. C~. Caîneron, for Mrs. Hardy, life-tetiant.

MrnrrN, J.:-I>urîng his lifétirne, tielttate Mr. Fuliford
lied been iriyinterested in varions indtustria imudertakings,
and hieid a lreamount of stock and other seuite f a more
or le- pcuatv and uneertain value. By paaral of his
will lie provided:- 1 authorise îny exectitors to) keetp any of the
mlvestînentis wiluch 1 maiy have at -my deoease and 1 direct them
tg)nvs the 11o1w s, of Mny estate as tho ' coine iii ini Govern-
mnent bonds and socurities and ini municipal debentures of theý
Dominion of Canada and the l>rovincus andmuiipite
theore-ii und of the U nited States of Anierica anfl the 8tates and(
munivipalities thiereof and 1 al,.o authorise theni to> hjoid any
invrea-sod stock reevdby way of stock dîviden1ds or siîniiar
a4diitoux 10 In'y holdings."

Th111 question that is now raised arises with reeeueto t he
duty of the exvcutors under this clause. The exoeutors hi.ivc
retained the stock and other secuiri lies heid hy the leca A;

Tor. 1m rprt. ini the Ont.ario L~aw Rleports.
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but Ili i t].eo8 of, tijue, th,' nature" cftheholgsa'
t'a g d il] 111,11Y rs ''t aid tht'ý I1inM qui"ttion li

file'.t~ x t'tr rt c ut " ' 111>1l 'S"'r'1 i ". ý i
l'a xe wt'urît' sî it . ilt.t for. tht' oriialIaîts iiit

tht dtîs fii question. l t t t'rli 10t t' t h'tlut h
a1ttoIt>l to rt'-tiu is 'uie o tem fitlt'ît wliçlî av

antd muniipa 1tbvît)ts Thnf s th cl e whiwa
ILI lc tis îit un, t i ' ar1-gument-r A In ;t alsi a ti t Ili iî t u
huold auxintr'ae stock re''iYi hi'wa stOcýk dv'uso

1 1 t l a r ifd o lt'a f ut t 11 1 t'"~a itl ' edu h

thiu alîrie . i'î.uo" tu îns îiu in 'u iî' I 111
.41 iui un.r to) thu1e il I ji' tIl tî'statr hat ýia I'te antif
Iv'l u1 11 i l i t lut u 11 f hli', 1t ;It h.I ca n at'cî'p th) is ' 1-11- uiu t lu'
vorrectv intevlro t at loir cf th.j, t-tau i>, ILL '.ton. wrhi]st , ' tul

ul i ];[ p in ai r et' t'rmîni ail iiîi 1 [i tv
As ie to t'fi.t tliree1îun, Ilrî i-_,î± r'"t'ntîun cf 1) the

1te-stait or, 'S l cS jj r's ni'i lit- ptrin îts tht Il, 't1î'Iloli (of, a '
J 1 reas Ptc 1tttic t> qa If Vtt' 1i 1 d'ts ' L r t

' i L li 1dttc ' 0 o 11 1' i1 diLîIsI
1t is S. d tha t th r T't - ii e IW 1 1 9ý t i n t tli. S 'stAit l ild

iligs silr, to stick diî'îil Tlis ina> la'bi so. tholugh i unil 1,
nuIl 'is r'p r' til adi t ilI Illit thât woI1ld l on t ;ilt.'r- th,~
Étiuulîitructîion or. îtîiciIn 1g cfl 1h I l ause.i A1 Il ta thî IL1S -lit se
ILthIl t ' s -IÈýý t w l .1 rt't u'. il rin> st qw -l< 1 dlî i Lt'nd r ia'.'î1v\1etl1, (II o Ir 'n .
Ithig in t 1 o t . A stoc(k ti %'i dt'm is S to(lek (ît 1st1ihutt'd te othose

ILlrt'atly 1oiî sttx-S )Y' v . cf 9iiln 11V 1 >cî11 î thî11' 1 r ttî 1 d101
itiLs. It s flot a 1 iu' 1 iiv 14tuîr îî ri ai sn>' il N# -lo~ ot' , I

tlstiutn )fiîîuat' mcits i1 tîn'1 s 1ape of î' stock.
wlj i, r talito, rî'dîît'î'i- ieu vale Il i l' tht'I stoc.k ilît'.1
To 1 ilst ratd. i ft1ht' te-.sI t (cî' Iliîi tel- i s1îr -, cfl s i t'wk i ii k

t-cll ipatny, worth t %ic't' pur 1 vy rea-iscl 1 ul l urmlated: 1 ro1 1 thIl.
t'uî inpî miighi deela r.' a stoi'k di ývi1.la'11î1 cf ti s 1a ri-s . 11 g ih

I 11 ld t ra nîxiuuti tht hi 1oli g fr-oni tt' shaiîrcai lil % j 1rtl -;jE 'i'
ho t 1 î'ît 'a ur' ut ilillf fM) t'al î1. The tî' 1,stto dI1 l T. îr- S -x to l i în kt it

plai 11 tîhit i f t Is %''% P dc(11i01' t.r' wu 1S 1( no o lg;jt ionl to i l l thftl'i
tecl1n i iîe silia rtu.

lu In' % Pew , 1ltt' q nit'ru Joli or lt-e (.lutîMuc . lu utri ]Y lii t i
to th 1 #-L Jo't' i of saiares re'evc s stoc-k dliviq -l 'nd, or oLIlhqerI
' 1eîr t -,S IL 'AItl PuaY fait1 withi tli' t Joinai o f ''s inila r

m ad l 14 ls ,.
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jRefereuce to In re Smith, Srnith v. Lewis. 119021 2 C'h,
667: hI re Anson, [19071 2 Ch. 425.1

1 think it is a question of fact in eaeh case: is what lias taken
place mierely a change in the inivcstîinent made 1w the testator
inhereunt iii the investmtent itsel-f, or is tire change, althougli
a chainge( effected b *y a vis mnajor, quite apnrt frorn the volition
of the holders, a subs3ttiutioin of something ditiereîîî front that
which the testator invested iii?

The earlier case is based upon the findiîîg of fact that the
shares in the reeonstrîîcted eonipanv were iii su>'stane<ce thv saine
inve.tmnent. The finding iu the latter case wvas that f lic distri-
biuted assets rcachin.g the exoeutors on1 the dissoluîtioni of the
holding company weenot an investinent made bY the testator.

withi iuch de c Ilu agree %vitl the findiîng iii both cases;
and the question her 1. wi.th reference to each item, iundet'
whielh head does it fit Il?...

The ttestator held certainl stock. The righit or option to
siibscrihe for idditional stock at a prîce Iess thi th(e inarket,
valuef was given to the exceutors l)y reason of the testator's liolti-
ing.ý 11w exfecutors took up tire ney' stock, tlîus eivtiîî Jto
the, stoc-k of the coîupany iii qiiesi ion vertain awsts of the estate
hld as cashl or inivested iii (overunent and îuuîîicipal securi-
tics. lit taking up titis stock the executors wère di.-charging
their duity; a duty which iiîight just as Nvell have heen dlis-
ebarged.1 bY selling the ig s;'but they have rio riglît to
retain the stock so taken up. Lt hecatîje an asset of the estate
whichi it was their dnty to couvert.

With reerecf o t1e ,stock taken 0o1 re-orgaîiisatioui of
8everal coripa;nies nattîee. sîifflicnt does iiot appear hefore ine
froin the present iaturial to enable ine to proioune tîpoli the
question of substaîttial identity. No doubt. in aceepting the
stock in the new coînpamy <ipon a re-organisatiouî the executors
have exercised their best Judgiîent, anîd no attaek is 11uade or
snggýsted ripou the wisdloin of whial lias heei (lotie. Buit, as
already said, before the stock so recivged could 1w retainied as
a permanent investiîet, the-re îuust in eaeh case Vie a fludjung of
fact as to the sul>stîîtital ÎIdeuntity of the two corporatijons. The
tt-tator mnay well have beemi conitenit to invest a certain stin of
money in at company carrvîitg on a siall business; and, if he
mnade sucli an invcstment, lue authorised his executors to con-
tinue it; and, if ail that hiv; been done is to re-organise that
sarne couupany, even though the re-organisation involves the
substitution of stock ini a new eonceru, the case relied upon
shews that this is really the saine investmnent. But, if the re-
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organisation InaS til' swaloîn u of that smâil collipaniy b.%
sunObr i. rtL, 'r sudr t111 ' uil,. îuo o>f al i althoin Ill

in sulostance oIr Ii foril, thlat liade hi'v tht' tustat1or and. ltogi 1w rnsulit onia kîs plQ'wirIlt l lt-t o't or lgaist tht'+
wý . ! of ,11,. t 1 s ttr t ILîvI r ih t > , 10 ( ,tt' ion( 1 i s id an 111-d1ý1. V rontil

tht'. în'nrnui azdid Ili, i alil at pre.ýknt ineiinud toi think
thait thw lIiîlk ot Iliii' 'dock I itis cs Pt , he-rt'i ' lias, 111,1>1

a jiPrt'ontrut ion;ii or cha;ge. can bt' lon)igir rtan'.Tht'
nIIutt rnul IS îîamntg) lu ow tht' 1Indiial stocks ta lw fin lIly

In re. Anisoîtis lotrusvt agans tht' iIt of tilt' Xo,'t'nors
ta reý;lIn tht irhucwstl rP'ct'vtv.d ais rte reutot' theP dî1

ou jo i of P I i h a ari.t' citorily v îo î s thtI t rî11tts . ilu l
9~~we oIlh' IL giai ani aOt iOnL 01 111ht'ii t'te 8taticS anti

ils ( . (our , .. -trt'iu1l g L . i r d iss luti. .ýi)ýtThis 1-o l rý ai1 tht'P s toguki
1't iveNllM litiit tr' ldii,in liith A inicanoi Tobacco Coin-
p ilty,

A f É ter qut'1tig Il ja r:1i st' ka s to holding111s1 thaut liad N'
.S I 1*hti f lor bu'lt nl l'il vý pli il u IY qh ts 1 1t r ku t tt

hut f lils 1d1t . i 1 t1 th k I l ti k' ar' 1 in e tl'nts madi hI
th't'tt r, a; i l lita tht'II. lkt't of tht'o f'xvviit on, bt' il 1g ' l pon,

toni 1) h'1 LIni bis oli1ga t 1ont to pay tht ialaxllt tuann îo
hlis slusieriptionls illaki'S let noll, tILI. lvs isitt'î 'n .

It nuty v~ li ttt tht'i 1 tri'u w lit, paahh%'1 t.ltI1 tg kgt't Isli tht'.
o'y'c f 1h'u hi ine tiilll,ýilioi tt' iI dil't'tiit sock iU f st

s 1t 1 1pt' 11iln a nî t'ru nu;11,-1.1.-1 11;1. lit' l 111 ii.
Tht 'm sion i t lt-il ridst'd als 10l thlt, itv of tht I'l''ttrsl

rt'aillîis. I titi lot foIr ont' iuînî'uît 1ug ttt thî'se 1 ttls hî
laq' hat l ant 1 ilillîrol dî'utIY t h riwilInk lito tilt,'îîrî. T t

t,.I, lt ors alrt'ý i vnlrsttdh t iti' ttstantor with aL i scre't in as, lu
ral ator] , sud lh' nîLnailit q ,X .,rt '1 t 1iaL it 't -tli , ,t'aIîin as t1 l

1~t kie Vmin 11o le Plit L~otk I ht' S hc art flot a thon a r

1- s suggt'sîet lit o'i 1 c1114 - shîunld 1 Ilit' b îhv 1st' hIY P.hi

tainL ti' pion lt of' at it 1 tv isory4- > lt'oritt i f nt'cetssatryd,
ILoît t'acI' Il1aln t ILa ;jr transacti on. i tl (I ot 1hîI 1t1k an 11 id

sti'nt . .IllI i l' auîh t-rimsi q Tht' oxor itors artI'q * pr t 0.(t IP froî il
l iahiîl ir tlî' iotsl i d, with il c can exrwat v.t tle
t o01 Vit'îtd lu ri 'îî itt thtl' recSI onsihili1) l a th1s t'i, at ) il 11

nut l -i s 1 Jf t1'lI up th110'O r'tn. TIhO ex It'ut oria ('ilnnot cret
Il 'OUr Il 'Id j imk wht't1hî'11 r 1ht' ,1P r s ien it ijle v go4t< t it r o ,l)r et ai

tin1t ao SIl si l-k or alnY tiîel, or aesk wheitt'r a jprivi offî'rv'd
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18 siitlhiit or insufficient. The adviee wlîeh the Court is
auithorisedq to give is îîot ot' that 1 \pe or kiid; it is adviep as
to leaiater s or irgal difficulties arising ini the (ilscharge of
the, duotrs of the exeeutors, flot ad\ice witlt regardl to iatteýrs

convrnngwhieh the executors' judginent and diseretion miist
goverln.

Anteriatter wýas >ugszvttd with roferem-e to whieh no
formai usto is aisketd. T'. excu os s ili laind the

prnîhigovurnig- thie apport i ouîmenî t weunùi oapital andin-
eorne; ami. ais iiiete Ia l ro Auson, the aeeretious to tht'
shares by th v ercis of the options belong to the ecapitail anid
flot to itcoxue. The untire incoine reeeived upon an utiauflhor-
ieed ~ vcurt, or upon a seeurity retaieud for profitable reaisa-
tiùu, dor's flot go to the fife-tetiant ; but everylthitig brothe
legral rat, of interest is regarded as an aecretion to the uorpus

týo coinpeisate f'or thec risk incident to the' jartîeular ilvestînent.
Thef exec<utor-s argue that a power to retain implios a power

to inivist Ii s;iilar scurit lus. No aiithorityý is oited for that
1prop)ouition.i The- holdinig of Mr. Justicelodiî iiU NieholI 5,
liai v. Wildmin 29 O.L.R. 206i, 4 O.W.N. 1--11, that a power
to inetIli partivular seceurt es imiplies a powr t0 retai

w rethe testator lias already iuvested, is quite besidJe the
iiiairk.

Thev oost-s of ail parties inay bu allowed out of the esfatt..

&NliDOLETON, J1. OCTBRuiî 1 61,11, 191:3.

Da m up s b'raud uuJ ilir rx nain sis of S,11 oa f
Fari-am ( Xaff n 1hJoIurch«ý, r-- Xhortifji ?il -le1r
age amd Iné Fruitf Tr,,<s Loss of Ier<front lew sItr Ai-
Rinmole muss (,f m(eng -I run i(s /u Pio pil nl/ Lcoss
i i opf ratt 1P, an s of Mun,1il qErp Nx;e s N 4 'arlef
TiI1t 0(Ofcupaion i 4, 0-Q Ui niiii

Appeal hy' the eedauo and crofs appeal lw the plajîttifi
fromi the report of thie Local Master at Pieton.

The appeal and rosapalwcre heard by' MIDDIETON, J1., in
th(- Wieekly Court, at Toronito, 0o1 the~ 29th S'upt(eînher, l9Lý.

A, WV. Anglin, K.C., and C3. A. Moss, for the' defelr idats.
,D. Inglis Grant, for the plaintiff.
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Ni>l-E'I'N. .1. 'Pi a'TlIon asit bru lt uredaar'-

th LIgîîeî of 1 r.ý 1 1îe N'tie tii u 4t oeir
\V1 1 W.N. 2717 i, h'igrt't'iut'ut, ai te" :îiîi itî"lîo g.

exrt'itut 1ii wlMaie thref 11 Ili reiint alJ lte w ro.

1' -1 lirt an, lte it 'u r %w as. dirt e.te.il t 'a tht' liuî paid
oil ar'iil o: tht'ý prlis'ri ogt'tiir wil Iitit~.'let

te' li euuid not IeI rt'trui or ripaei N o illtio
r ie iii rt spe lail ofý Ihes ilîatIers Th'. ju Il:~ttie

J't'ard Il ýI.aI tht' plaiiîtill %ai uiie u rtto e rfil :Il.'b-

t it' hati 'l'ee reason of t Ili liiiisrIepri seti ltio li', lea. in

11, lIle rrtisit vf te c i ll 1 , ani, 1 l aertu rii ii ul u olt b'

a L, Irîu l e shII ow1 al r 1 l ie itIcd lu W tgl]iuîitil oi J l 1t , l. 1r x ra-

waalt las 1t.ii iîiss -o a . N . 13 97 ) : an l tuvawt was hiun il

ftleterîîî i ut 1 i 1 e l it rîî {'oitrl uuily oit Oite 1 ti VI-lîruuar 1 91'
1 il 1 tl-ei v. Stoek s, 17 1Â~< -4< 1 t l îitîi i i'S îuîîelu 1th

I~lui,, re1por t, l la'uI ite1 l1t A 1 iguI 1 911, t e s 'r- ilias
aioi-il as îl; ag' t9I ,1 5, lt_ ha'1i ii, ailw~J l'or t' t s,

and o'u'ull iioln $1.25 Il ) at n rrsit' of tileit t wo a u alr

I t tt' Iuet'î ipp' is ar

iltrî'pre l l lat, i w'l rr Jîeu'l 1u tIi r r i .n t b's suf it'i s

a r ir ut t1 ie r'îat - i i t lt' t 'gtuîiqi i o t t i ' ta llIrn l u as Il lu

avotîlK 1 i t'u la l i l iî so ih lie t o1 h t l1 r iloth 1 ito111 .; l t rt-s'
111I n tigq Ila ai ages 1q- 11) : ! l>'Oils l l let i '. 1 i~i ('lut'h

asseu' tl 1g a $ 1it d ittge w l I . t l 1 1 rî g 1 1 'e lu tie1 at te for1il lite

.$7 61 rllî'e lîaviîgL Itî'eîi rfst'ision , I hese it1 u 1-l Inls 1 g r-a
i rea.-t, re l: i t 1 , '1 il r I-1t bie M itevr lias ai Io\%e11 $9J01.3S

re suht i iI ui ed , 1tk' iy I g's t s 1tha lt t it' MasNter luit14 have
l'a 1 e.î i'fi 1o s4oulte I.'rrori.,

V i")r tue -ý11gu si orge o f a i-ri aLge anl it lie shortalgeu iil tue orhia rd
tlue Ion itT é as sustîîaîi0t no caniage suie lta heY hum hall less
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land to crop and fewer trees to bear. Theseit seeîns to ine. are
factors in fixing the occupation rent with which lie is ehargeable.
lite bias recvdback the ainount paid for purchasc-nmoney, ani
the interesi upon it, and ini fairîîess lie in directed to, pay ocu-
pation relit. This occupation rent wiIl bc based upoxi the real
valuet of the thing octupied; anîd the foui condition of the land
wvouldl also reduee the amouiît with which hie was to 1w eharged
for r(,nt; and, if it 1we sliewn that duriîîg lis occupation hie ex-
pended(ý( înoney resulting in the betterinent of the condition of
Cie lind, ati allow ance ighllt lie made to 1dm upon that head.

Thie Master hias proeceded upon a total]y different, theory;
he says thiat the plaintifi' Mas inl prosperous cirecui.'anees in
Biritishi Columîbia, having investients of $30,000, yieiding an
incointe of ten per cent. Ile gave up thiese and canw liere, realis-
ing uipon bis investments, and stayed upon tlie Ontario pro-
pert 'v. not ont 'v aftvýr lie lhad discovered the misrepresentation
mwitin a few \wecýks after his arrivai, but throughlolit the litiga-
lion, indeudrng flic hcaring- of the appeils; and tlie Master lias
allowedl $7.5')(0 as rerse ii lis supposed loss of incomel,
aithougili elimed('( as ''loss of tiiinc or saiary for plaiîîtiff for
two and a liaif years at $3,000, $7,500.- Tl'le Ma'dcr lias, aaiong
othier thiniga, igîîored the fact tliat the defenîdant lias had to
pay iritcrest uipon s0 lnch of this capital as was iîîctc i the
fatrmt, also lte faet that the baiaiîcc of the caipital wais not shciîi
to biave heeni idile ini tic meantime.

But, quite apart from tlîis, after the best eonisidcrai.iioii 1
ean giýve- to tht. case, 1 feel elear that this is not tlic, kimI of dani-
age wich-l 4-an be reeovervd nt ail. Chapliun v. lfieks. 11911 I
2 K.B. 78,si dloes not ait ail dûterilîe tiiat dangslicretofore
regairdedý as buing too remoto eau now bc recovcrcdý(. Ail it de-
termines is thiat d1amiageýs miay* ini proper cases 1w aliowed imot-

wihsaninimat thlru nmayv be d1iffieulties iii saitisfactoriiv as-
ceirtiinig t1e aminont of dIan.l this respect tiat; (eisioli
i5 iidenticai witli t1lc vicxv gîvenýi effeet to ii otir own (Courts ini
Ooodaii v. (lirke, 21 OULR. 614, 93 0.1Li. 57.

Armnom_ otimer, iteaiis wiiieh have been aiiowcd( liv thie Master
is $25S.05, e-xpexisos îaoviiig froin B3ritish ( 'olunîbiîi to thev pr-
perty'. 1 tlinik tliat t1ls is i)ropëriy ailowable. The objection
take-n is Iii t1ie pjlaiiint îtva.iied hîtwiscf of the opportunlity
Io go Io ";,Wotiland.i alî<1 thiat lie wolild hiave golle to scotland it
anyl- rate. Nol wîthlstaningîm- tiîis, 1 tliiîk thint the ainounit il;

Theni a sacries of tenus are killowped for swiw1 changeis made in
flii. opuration of the faetory. If thesel oprton a een
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j think the amneunt by vwhich tht. valu of the %rvilt ws iii-
erese zighit be, allowud as ani allewance. liludr- c.lusi _2 of the.

julgnet.It is eiearlyv net damiageaý mustainied hy rulason of the
anisreresenat>îî a ilithere is Il .Vd.io te ht thlat anly

permaneunt iprovulitinlt hias resuiteýd. Whl1 allow tht. ap-
pea up11),-I thIliS grýoun11d , I would ai114w tht. p1m intiff t> hiave a re-

erceback ait hai ownl expolnse to shiew whetherwl tht- vauef
Ille prepvrty lias been inc(re-astd bY revsua of anyvo leth. inlatter-s

stfor-th inL the1se partilulais.
Th'Iei Ihl, platintifi SeekS to hage andi lias beenl allewed, thle

siiia of $400 as losN Ili eperating the, preperty. If is flot she-wn
fihat thlis losa s eaulsvd by' thle nliisreupreetton alieged. Pos-
sibiy part of it 1înIght Ile aIttr*ibultble to tht. foi Condition or
tliv land, but I think tht. proper place te doal withi this isi ini tht.

adjusn ofn utth. cpaio rent.
11h1r 1 then rmains tht., que-stion of tht. occupationi refit.

t en to Ilne thlat th0. Master- lias appruaciîd tis], froin tiie
wreîg stanldpoilit, and thiat thi, sumi witht whivih bef lias chargedl

thle- plaintifr is- aitouther iaeut.Yet it woildi not lie fair
fo chiarge. lini with l ht full re111a1 paal nder. normal von-
(lit ielis, Atter t he judgmeiint ait any rate, possiblyv aftvr lisi re.-
pulldition er thi. Illet tt retenitione peio n by fthie
l ift i I wa s pureln-y1' vol int a ry bu ) t tht.ý pre-carieus nature of

tht. holding andtig ht' ba condition oft tht grud oiig te Ilhe
wreids, lire fator te le vonsidevret. Clvinig the hvbet weight I caul

to ili. vd- e aigvn tht.- Ipliif tht I ne i ot everyv
deulit, aii makin thev lîlet genereuî iuwn to imi Ii

resfc ft il] nIatters w1lîirl (a11 be ailowetl, 1 havv ceint. to tht.
conclu11sioni that Ile oulIt-h te paY lit ienst $2.000 nlet for flhe tinie

ditrilig whiehli e was i Ioccuilpat 'i o f the propt.rty.
her-silt ja, that, subject te tht. plaintiff's riglit te al fur-

ther rvferienvt as te any nreedvalue 1by reason of the, mat-
tt-I' illcIut(fie under fili ý( ora tuutiays, Ille appuail . i low'rd
to Ilt 1extent of reiný(.rg tlt. dailagea te $4.8,05 and( tht'. oc-
cuipation renit is incvreaa4ed te $2,000).

TIidtenda»lkilt shouild have thef costs of both appeula.
Noe dimi waa. inade- iii respect et ani item eodf ag whiehl

une wuld ave exe tot have ee put ferward, namiii,ly,
flc xezso<f seajrch)ingi the titie. If thia has beeni overiooked,

I woluid ailow the. cailm nuow te hfe made and would alew the.
restait te lIc illodifie-d erdîgy
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MIDDLETONÇ, J., IN CHAMBERS, OCTOBER 16TI1, 1913.

RIE KLOEPFER.

Lufe Insurani -BeJfifcia'ry- 111fe or Sumriving Chilre-
Mniaof IVif, by Namte-iat of Wif Rrniarriage of
lnsurd-Rih tsof &odWf riigIsrdRgt

of urivng('h jidreni-Ontarj'o Inýsuranicc Ad.ý 2 Oco. V'.
ch, 3, scs.17, 181 Trust -K Ecuit ors.

Motion by theu executors and widow% of Cihristian Kloopf.r,,
deeasedl, for. 1payrnnt out of Court of moeaarising froiti au
insuiranee polivy upon the life of the deceased.

W. J. Boland, for the' executors anîd widow.
F. W. Harcourt, K.C., for the' infant ehidren.
A. J. Thomson, for Nellie K. Bongard, daughter of the testa-

ter.

MWOLTONJ. z-Tht' insurance money is payable to' " essie
Kopewifr of Christian Klocpfer, for lier sole uise, ifling

ini conformnityv withi the' statute, antd, if flot living, to thlt survîv-
ing eild(reni of saidl Chiristian Kloepfer," The' policy was issuled
on thei 2ShMay, 1885. Bessie Kloepft'r dit'd, and on thev 10ft
June, 1910, tilt, insurcd directed the ainount seeurt'd by thle
pole>' 10 hw paid to bi$ executors.

In the iiwantine tht' insureud hiad, on the lst June, 1904,
miarried( again. Hie (lied on1 thit' 9th February, 1913, leaving h1îs,
second wife and cildren surviîng.

Ail admit thjat thte èxeeutors eaniiot; take; and the' latter par
of clauseý 4 of' sec. 178 of the' Ontario Insurance Act, 2 Oco. V.
eh. 33:, vannot aid the exoeutors, as the' children areprfrd
beneticianies.

Tht'chidrin claii as heneticiaries narned ini the' polie>'. 'ht'
wihlow ehdinis on the' theory that the polie>' must be rt'ad, under
the. statute, as though she, and not the first wife, wvas narncd( Îi
it, relying on whiat iii said in Re Lloyd and Ancient Order or
UJnited Wozrkmren, ante 5:' "The' insuranceý( con1traet mueot be rea
as creating a trust . . . in favour of tht1ife of' thet a.ssuired
only, 8uehi wife being, by' force of tht' statutor>' definition, dhe
wife living at the maturity, of tht' contrart, notwithastanding that
the. firt wife was df-signated b>' name."

1 read thevse wvords, as applying to a case w-hivh hiad already-
been hel to corne within clauses 3 and 4, and flot as deterinining
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thiat tiwsq. clausces provide that in the construction of an inmur-
ntepolicy ;wfe or a natilme ife) means the ido of the

Iii th,- Lloyd case the poli", uns for *2,000: 9MM)u to Y paid
ta the widow and $1,00 to be paid to the daughiter. 1 thougýht
this wvas not, wvithini the w-ords of the Aet, a policy payable to
1hw wife or payable to the wife, and children generally. Tho Court
of Appeal took the view that the *1,000 was a separate isur-
;ance payab-lelt Io the wife; anti, this Ieing sa, clauses 3 antd 4
apluiei.

Th'le reýal question ini thi.s ca.se is, wheiithe(r thîs polic-y is for
tho -'wife anti children gnrly"within tht'v taîn of' thte
statuite; for., if it is. tho word '*%wiroe" iiansl, the, wif lvilg at;

014e mlaturity of 11h0 rontraet, eveni though thev first "if'. is

ThtInei of the ole is for tht' testator's mife anihilil.
reandi it iakeis no difTerv'nco that the' uife, if she ivs tkes

ah.solutely, anti, if' She L,; dead, the cehiltirenl takev aboue t
is sýtili a policy f'or t1whe beneit of 111o wife and1hil4rn ln
sucvh ca.seS thle- Leiltras given,1 to the polioy a statntorýy

consructonTht' mifi' tg)b h nftt is, thev %ifg. At tut, iie of
dea.;th, ev e lhogh the. wvifo atf the tîine of insurance l ienio
by namei. In no otht'ri way can 1e1ffeet lw givven to tht' awkward
weords of sec. I181.

Th1w xnjony %%ill threfore g-o té) thlt- wifi,. Tht' 0ffitial Gluarti.
ian i's eoss ust 1'. l)itiq olt gft' fund.fiiii Tht' výexecuors canii uell
look ta the qstate.

BOYD, C. OC)UOrnE 16TB, 1913.

IE ONTAIO BtANK PENSION FUNI).

Bwik -WilidiliqOli l' lcnsi ud Baiik Acf, R,..1911( ('h.
2,, S u É . . 2 .sI )S( - I n 1a ele S m ? m< ('hum(On Asse1 'uh f
IlanL-M 1lmi v I'ais el h!, Asse s.Y)m el of shïzro hll r.s flu

"ubeLialkilit y , , harial Trulsis-Orde r ('f llirG
Dislledng('11im~ Appcal-UCoSIS.

1pel y cranpvrsons ulho wreineinhers of the staffl of
the bank fronu aunivrdr of KÀIq'EtE, (1ff I ici erc in tht' MOU(]-

iig wp of tht' baik, disilowing fil(. vaiml of thev appellatis If, a
ohr f thlu a oei f tPe hani ili ruspeut of a pension fundki.



RE ON TARIO BANK PEN81ON FUN'D.

J. A. Worrell, K.C., for the appellants.
J. A. Paterson, K.C., fur the shareholders.
A. MleLean Macdonell, K.C., for the liquidator.

Boi-D, C. :-Passing over preliîninary inatters set forth Ïn
thv judgiiwnt of ihe Referee, the substantial question reinaillîs
as to ilt y30,000 pension fund of the Ontario Bank. This
ainlount isnwrepreseated by that inucli îoney levied asudr
die double liability). cal made by the liquidator. Is that nlone 'y

îmree withi a tru-lst for the benefit of the offiters of the banik.
or ia it -to be returned to the shareholders as being unnece(tS'-
sarily leviýdl Th*t.Vi petitioners, former offleers of the Ontario

B kask that it be impounded and administered under theo
diretion of Ille Court, and the judgment of thec Referc isý
agasinst thiat ýonteniion. 1 see no0 good reason for disagreeing
with Ilis conlusioni.

Looking at ail thie evidence, and having regard to thec action
and inaci(tionr of the bank, the proper înference seems to lie fliat
thevre was an initention on the part of the shareholders and direr-
tors of thiat hank Io establiali a pension fund under-i the Wink

Ai.t, .. 190G odi. 29, -sec. 18, sub-see. 2, %hi ; ws futae
ini its progru.ss by the in,%olveiicy aud liquidation of the batik.

'Fil( sehinews eut sh4ort brfore ifs completioii, and lvrxa
mlade. ready1 for operation. Everything as tol th!aserli

menlt olf the lefcris left at loose ends; whetlther1] f-l aimi
for penisicins is to, deupend on tlio lengthi of servic, or fiknl- o

ohld age,. or- ilnablity to, work, (or coîtribuation to the fuxmd by vthef
offioers iliese amd suicli liko dlails are ail left nosdrd

becaue nuhing lad eil determiilLed as to the status of fIe
posibl beeliiarus.Ono 1cannot think that fli, fund wasi muwant

for ftilig benefit of a persn wî hll left ftie service of tb1w liark,
nor can (.iil Ie wpoe tiaf, when tlie term of service, was eult

shorltI byv anl order to wid-pth portion of the fulnd Ilin exiSt-_
ilig sahiol( ul timade ilornefcci, o thle extrude-d 4tali, ilanîi
it was iii I liaiîîds of theu hody thiat liad creýatvd if, for alliliu

moîmtjj( set apar't calne froîni tu I aeolew No vdaim1w
ex~sby any ov îe as f0 flua fund, anîd 1 fail fo swe hio\ ainy

su1ci vdairi ean ecfe arise, beaue o mie (-an 1fe1 unidor
whal conqditions tlic pen1sion %%as to bie paid,. or was iîended f0 lic-

pad ~tof th $0,0 Te out anot uniderfake sucli ani
audterinae tsk and iluplpllmenit ail fIat is lieeded, anid vt

thtiii aui arbitrar-Y waY, hefore if can lie said tht f iliepnso
fiiitd lias beenl establislîed. At mlost treIN butl Ilhe nleuis oif

Sfjii whiç ws being estaliihed beforliclqiain
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Th apelatsrieid on th e doctrine( of chlaritabl tss a)d
refrrd peealyIo a (mse of pensionng as decided by Byrne,

A, ini Re' Mog, 41 scR. M)0 (1900). Buit in that caseh
tetttrt lîad Ig-t al eleariy dflinediý( fund for- a eloar-ly definefl pur-
poss, whlichI was demt to lie, charitable. The henefit intended
was for al clats 14 io i nd w ouoi lrk who liee u li
penýýis i oznied oiff," Thvse express,ýions hrought thv donation within
the» statute in that behalf. lIvre is no asce-rtained -fundig-thet
creitii (if tho fund mas i prnres with an ltimae view of

ha ingilnrae by coti uion i fro ith otii(lcer of the balk,
apid tlt'. ;, no ileans of defilning who of ail the oflesand thir

fiiîiilies., are tu bt' th'.reî>e of the penision. 1 Illtis; rellgr
tht' diecisiori of <zesIad.J_, ii lie Gas,.iot, 70 1-1. ('hl. 2412
( 11101 î, iit pertilienlt. lie hold that tire testamentary gitof iii-

olie le) le applit!d for- the beleiit of perjs(n] nswrg a cer-
tai1l ivesciption iii the wlie trde ithout anly rtf'tne otge
obr pvryoulld nt hqe suppo)trtedç as a char-itale gift, and

trfoefailud blas ilifr-ingiug 11h1 1.111gai trvutts

and it watt ilit1eru1JPte inii te ilaking by thi' volrqnulsory liquidla.
t ion il 11w th atik,

The itligiiii'lt shunld1( hi, affirnied and tht' înonuy reune o

pt.titiiws 1But, as thel point is a now uene,11101 irer tht' B k A( t

andj isý ont'IL~ f4or judýieial deiinJ thjinkj thilt r 00our'se
wili lie tiu relievc Ilhe poltiioner-N fr-oii tht' payrrienrt or u'tts, imdi
tg) dirct thali thc cuwtIS of tueg liqulidaito)r lie paid offt of îhco fulnd,

-plt)N' )l 1 IARfi l 'l (OM MISSIONR Ji( R)yAL
i '.\N A 1 1A N Y A ( . 1 ,1 ('LUBA.

Isdrdanad T'e ptatt I(fl,ý ('riv< ntýIf (f TO iant-R (1itî<

"~t f Pl, ?Ijç,o 1 'l., rn 1t 'i!lht 0 I t 1.'i letd- 1Va4

JiljurI I l f' It ' e ýi el eii lnjun< hua Pallirqls f tteil uf
L m

Actlidiu for. an inijuncition estain Ilhed'rdutfoî
rcmuv0eing Sand fron011 ce1rtin parcelIs of' land JeastsI i y 111c C2or,

l"oration1 oef Ilig ('ity of Toroîo lu tht deitenat the.Rya

I&, l'f'etei in the4 Orta.riu IAw RepOrtLý
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Camadlian Yacht Club, and for ail account of the' value of theo
ad already1 removed, and for a declaration of forfeiture of tht'

A. <. MMaserfor the plaintiffs.
W. M. DogaK.C., and F. M. Gray, for the' defendants

the Roy' al Canaianim Yacht Club.
C. A. l's, or the defendants Sand and Supplies Lirnited.

MIDLETNJ. :-On the' lst June, 1905, the Corporationi of
the City of T'oonto ieased to the Royal, (anadian Vachit Chlb

cetrtaini parceis of Land at Toronto Island for the turni or twcty -
one yeavirs froîîî 11w 22nid -June, 1901, the' annual renitai beiig $ý5.
ThIs lease, hy ri-vital re-fers to report nuinher 19 of tht' Comit tlee

on Property, adopted by the' City Couinril on t1ie 8tIlieobr
194,. onïedn the granting of this lae

Thle le>ase, in aiddition to ordinary' venns -ontainis the
foliowimng proviso: -1rovided also, ami tl ll said e'ses for. thein-

mletlieir euce lrs id eisgs oveiati %ithl thi' saidl
lemrtheir sut'isrsad assignls, fliat the smid dt-ilisoid Lmt1ds

xhall mily bev tisi for- iioor.]Ing urps and for tht' pur-poso of
obtainlilg reatsonialef aecess to tlic club) hoiise property of tht',

Ies8e on) th' said lnd by the' constructioni ofi w harvnes or otheir
proper approaowh.R th"reto by and with tht'eon~ of thme (;over.-
nor iii (Jouneil, as p)rovided( iii chapter 92 of ih 1w Uvisold StaitS
or Caniada, amd aiso that Ilo fihinig shail 1w dlonc 111)011 tht' salid
wsiter kcts to1a inttrfer *it naigtin exep wa m

provide-d for."
Il L.; quite clear thiat the leaso w'as. foôr a niorlm[il renltaI oly%;

tht' Yavht <'111 ub hing re ga rdedý as a qus-ulinstitutioni
anid olie %%hieih by ilt Imapoveent itmi Iw olna pntt' -

ised prvIiniîses ulld im-1rease the val1e of the ct'sislanld
prope-rt.

Thtv Yachlt ('lui,) l'aeow nuid aniraglntwt hi
eudeexdîîsfor tht' (1redgilng of a lar.ge aninut of srindi fr-oli

that portionl o! tht' durIised4 preinises (ý( Ilvre by water: ami tht'
piinitiffi<ý, who haesceddto the e t sttle, si-ek ail i-
juneiitionl restraîingl" any furthiler renvlof saild ai an Ilv-
-oulinting for the vaue4 tht' sand ied eîve.Adeaa

tioni thait 1hw leaso has heeni forfviteýd hy* rvaso?, of' thwt' bre of
eocnntinassignimîg aliJ smxlettýfilg is also, eIm1dý buit nuo

bvah of this »ovýenant lias beeni established.
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Theiu i [lte action la niarrowved bhy thlt saenticf
ouslfor thet dfenidanlt-, that the defendlints aret Iof)n t

con1fine» their uperati, ns wiini the limiit of whiat is r-aiihy

necevssary for t h, beneifivial onomn f theit deised premIIiýseS

by thet Yacht Club as a mooring groiind for its uise.

AS 1 undeitrstandi( tile attitude of the IlarbouirCom'soe,
net objection wvill lie made- to any dredging necessary to afford
recasonable acesto the ock and premnises of the Yacht (Club1;
but. als tile Ilar-bour ( 'ori n issioners are- about unidertaking exteni-
sive works for the protecrtion of the harOnur, ani in the executi
of thIlis4 %works ail sal dl thaut can bl1 excavated f romi 1I te)ý hay wiIl
be niýeded for propksedl filng-inl, they Iboe te the remuoval (If
Sand.

It appvars, thati ly arranigemlent i writinig tfiYcn (lu

and the -oiînpanly hiaVe agleltat fi(, coinpally shail take- from
the wlate-r lots in ii question whtvrSand Itey reurtu al deth

of't"e feetl, at a nominal prict, of $1 per annuw for- the- neit
tftft-il ytrs ict-iun amiounlt taken to bo at leas.-t 15,01)i

4uile yardsL> annually.
The hona fidecs of Ihis arrangement was attacked atl Ilt hoar-

inig. It waal Shvewn that officers of the( Yac-ht Club wure thi' mlain

sharhoders of the compny, and[ that the \utat-rc aS

Vntirelyý inade]4qutet; thlt salld, wihwaS being taken1 for- nOth-
igo. havinic a large coiniînercial value.

1 am in nu way concerneod withi the situation as etee the
deedntîor. als te thlt- righlteouIISneI'S Of thet conduIlet Of the

oflesii qusion ; antd th elide c in rega rd te t his iýs only Ilf
1 itportance- if th e - r ote(-l'[ioli 1 cf t he l dfend anlts iS N 1tedi 1 thal it
te haý1 iVU t 11 r lightIL t f xcv Sand te ex .\ltent-eesary for.
llte biIeetial 1 nijoymn lllc f thle lots in 11questioni as al Iinouriwg

ground1)i, for.1lt the h(. bolla fidevs ocf the defondants o l - lwi
question, and il t ld 1 1a1Ve to be leil lieter thIli eýXcavaItion
was for ic pourIlose of na ing proper iooring ronor
whether1 il waSeel set n as a cloak to t-nable a large profit

Io bie malle by t11i-i>.'uIol of sand not roally nlecessary for tha;t
puirpose.

I3vfore ain to thei voinsidleration of thie more important

queiistion of tit rîight toi reoi4Vei, 1I nJy prasstate- that it \%aS
sleit*nz thatb sad ulluld bie Wod at i;- cents pe-r yard; and 1 amII

,,Utisfi li uponr1I ý Hie e vn, 1tha t of thIlis fiftly peI ,r e nt. is 1 profit ;
aIN thni cot orf dredfging is oilly 23 cents, plus anr allowanlct. for
overhe-ad charge's.

The dtrnnto f tilt malin quest-ýion eenL ii the firit
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place, upon the lease Ïtself. By it, the lands demised are to he
uaed only for mooring purposes and for the purpose of obtaining
reasonable acess to the club house property by the construction
of wharves or other proper approaches thereto. This provision
is found iii the lessees' covenant.

It is argued, on1 the on1e hand, that this in effeet perinits any-
thing ta be done to the demised premises whieh looks to the use
o>f themi for mooring- purposes. On the other hanil, il is argued
that this does flot confer any right upon the tenants; they take
the preinilses as dernised, and eovenant to use in the manner set
forth and in no other way.

1 think the latter is the true construction of the léase. If is
o! moment that this is a lessees' covenant, and to that extent
is a restriction upon the effeet of the general demise.

The righits of the parties would then depend upont theo effect
of the deie itself. Upon a demise of a water lot, has te
tenant thie riglit to taike and remove san<1?

The lenant answers afirmatively, relyillg upon the decision
of a flivisional Court iii Lewis v. Godson, 15, O.R. 252, îhr t
w-as hield thiat a tenant who, for the purposu or laiî laid,
and renderinlg ît mure fit for cultivation, culsthe stonevs
therefroiia, has the property in the stones, and the landiord lias
no interest in thiein and is liable for their aleif hw ta<smd
dispose of thiem.

A very' careful eonsideration of this uaseý1 covn Ie th1at
it thIlrows 1litt1(1ie it tîpon the problem herë 1 presenu it i (. .... TIhi
case dees., not deterninie thiit a tenant lias Ilhe rýig-h to) take aid
remnove Ilhe boyof the qoil itself, whîch is what is beling dunle
bere.

The law of wasto, as applied ta the as of landiord and
tenant, has greatly deeoe.Originally the utnîost strietness
prevailed, arid the tenant's rî,iht to inirlr inl 'nv way with f lie,
condition of thw demised land wais kep)t within thie narrowes.,t pos-
sible bounids. lu Tresde la Leyv, forix- pe if is ai:
"'Waste is Mwhere a tenant for terîn of Nyears pulls (1owni tuev hiou*
or eult downi tiinher or suffers the houise \\111iiglyý to fail or 11igý
the groilnd." The. Ilodemn view is hestexînlile by Illecci
sien of flw Lords Mn Ilyian) v. RZose, 119121 A.C. 623, 11wr fi

deiinof tlle Couirt of A\Ppeal, [19111 2 K.B, 234, was rvre
and Ilhe dlisseniting op)inionl of Buclkley, .,. wais adoîlted als al
correct vlposition of thle law. . . In thev Court of Appe)(al,

Bc l'A ., ha la e Ilhe witter up)on whlat 1persf)e
an efirelY satisfetor-Y hasis- Wliatf wajs being dune fo the de-
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ilniskdprrnil xa not, ini his opinion, waste, becauise nio inJury
lw bing donc I tue reeso ." If wouild bewh e to

[mako SuchAire~t as Io change tu ntue of the thn (ye
iiiised. . . . The Court, nio dmuht. looks jelosl sev
ý%hethgr llw acts lorse are sueli as to dIiitiish the valule of the

rever-sioni.
Applyirg thé hest to cases sucli an Lewi v. Uodson and thre

iiitirnb («asesý uiponl whichi it is foujndeýd, il la elear that Hije re-
inloval of atneisd tu he eiaing of' tixnbhcr frtont larnd leased foi-
aigrieulituiral puqrp)oses caîînot be eare as wýaste. Trhe urp

isicnepae by thle 'case ; and 1lte revcrision is not ijrd
butimrvd

IReereceIo Tukrv. Linger, 21 Ch. D. 18, 8 App, CaW
508.1

That whiei ie seuggýsted( as the test, nainely, la there inijury to
the- rverýsioii or not 7 haLs long heen recogniscd as the toucli-

s-torie. PlTe %ld cases are olecc in l>oe dem,. (lrbb. Bir-ling-
toir, 5 K & Ad. 507, wihadopta t he statenicut: -The law %will
nlot allow that tul le wi[ste which je flot anyw %ays reuiia
theinhrtac, . . . 'Secl caSes colleoteil in IahodV.
Magisel, [1811 C. 3

>rastu, inost complete etteeu f Ille law la founld liu
the( jud(gmen-lt of Buc4kley, L.-,- in Weast flint entral Charity

IBoardl v. Ea.st lxondoni Waterýwor.ke Co., [1900] il. C24, where-
li tate the tesot of iinjurty to the retver-sion ili prakctivally lte
saine worde s i in thv biter juidginent whIich, lits tueo app>roval
of the. Lord.

Ill the casei ait bar. it is eetablishetd, 1 think, beyond pcr-ad-
venture, that wimt la proposed b>' the teniant will, in 01 ileir-
mtalices whivh exist, 1w e a iot subsýtatiail iur'to thever
siorn. Fur-ther. if il be inaterial to the case, I do0 flot thiik that

thl as iii ally way conitcmlplated anr>- xaain It conteni-
Ildatted al userv of the watvr lota als Ille v were at the finite oF tire

deis.If thelste l4ercv uîlsuit;lcl( for the purposesý of tu Clulb,
thiat wss the Cluhb's nîeotnNo r'ight %uns gîveni tol take

awythe siSzid-~aeIi far. mor-e illialogioues to the openling of
a new inei thiali t1o tue pruidenlt -onlldt of uhady and in

nesnse prns il uder sulch a leax, ;Is that iniqesin

The plaintiffis areth- oe,Ventillcd to the( in.juxxo(tion lioIgllt,
and bo a efre as to daînages, if thu partieso vcannot agree
uiponl iii iamounIlt. If itlai. diredi-( Io avoid a r1eene 11a11

revady Io hvar imy evidrince ineessar'y to enble)t Ille daîniagts bu
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RXv. VINCENT AND FAIR.

CrmnlLiu' .pplii (Il 'il fori B(il bifore Committal for Trial
-Jr i onofJu of ~ur eCourt Crininaiil Code.

sif . 698-Lo nudyIi of Aciu lWrit of Ilabui.s Corpuis-
,idn~sin o Bail oni 11<tru>onu of Bail-Vmuineq.

Motion bY the defendants for bail.

W. M. Ge-rinan, K.C., for the defendants.
J1. R. ('rwihK.C., for the Crown.

Mai'ro~-J. :-The accused were arrustud and commiiitt-dl
for trial upon a c-harge of fraud; a'nd uipon thlis Ihagete *erv
itdiriitted( to bail. Ani iniformation was then laid against thexuo,
dharginig ti ithil vagrue anxd upon thils chiarge they h avv

benremnaided four or tiveý times, no evidence hving tak-en bef'ore
the aisrte h magistratLe refuseus to graiit bail u\xeept for
a prohibitive ainomit-$,000 for eameisoer

An aplicl(ation is now made for bail upoaî the vgae
charge.

1 (do not think that, under the Criminal Code, a Judge of the
Supretmo Co~urt lias ijurisdictîon to grant bail until tlic avviused
has, heen conunittedi for trial. Sec ('riminal (Code, sec. 6W98.
Ne;veirthele.ss, a prisouer is flot without reinedy. I'nder thie
llabw Corpus Act, tapon the returii of a wriL thie Couirt iiay'

*deeriiuetouiiaaÎg the dieare ailig, or renmandiiug Ile
Pvrson."-

Ili liex v. Hlall (1907 ), 8 WIL.R. 642, Craig, J., in ithe Yukoni
Territorial Court, lield thv voutrary; but lie evidentfly* iisirad
thf.e ase of' Reginla v. Cox, 16 0.11. 228. The section of' flt stat-
uit- refer-red Io theure hy vaMhn j., lias bven v1lxinated and
ia flot now found iii the correspolidinig sectioni of' the Code as. il

iiow mtands. Coimpare 11.S.C. 1886 c-h. 174, se. 83, with the
preseýnt sve, 699 of' the Code.

1 t1iink tlle alentvourse 8ugge(stud bY Mav.Mahlon, J.,
i.4 thie proper one to lfolloi%; and I, thrfrgrant the \%rit of

làa-aS corpus, and uipon its rtuiri will admit the prIoes1
bail,

To save thie ftherliý attenidance of counisel on1 thev returu- or
the writ, thev amoluit of' bail wa-4 discussed; and 1 tink that
cash bail *i0for- veh is adoquate'.
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Thev facts surrouinding this case suggest that the eharge of
varnyis lid, anid thie remland grantedf, hecaulSe the miagia.

t rate ami p)olicet otffic-ials disapprove of the bail granted upon the
more soriouis chre It i obvious that, if this hiS so, such conduet
cannot het too stronigly cnend

SNi)Aii BANK 1W C'ANADA V. BROIDaxÇIIT-MIWDLETON, J.-
OCT. 13.

Bank--CuAMom r -Acut- omodInest rcea
tifNccrit.i~o.,1s-efeene-RpOr-Apeal I Appalby

the- defenidant fromi thet report of C('HLM o. of Water-
loo. as Special Ri-ferve. Thie defrndant wais ai vistomler of the
plaint ifis for IMayV yers; andli thiS ac(tionl was,, brolught to rt.-

c-over the amIounIt Of is vrranbank account. 'rhe defen-
danlt lskedi for anl acrounit; and iat thle trial the aciitioni wais re-

ferred The flinlgs Of the Referee Nvere all iii faivouir of thie
plaintiffs; thev report wa-s thlat $1,0*24,.5_0, thle amlounlt claýimediý
hyv tilt plaintifis, wats flt truc amounit duev. S;everal questionls

Wvreý arguied o11 appeatil. k'irSt, it wais sai tht the( plintifs»ý hiad
eýliarged ýoniipoiidi( interest iit the rate, of 6', per cent. pvr anl-

nuii, wvithi moniitly r-sts. ('ounlsil for thle ph1iinltitlYs stated thlat
aittentiioni wais fot drawni to thiis inatter uponix ht cfrxîe and
thait lit did tiot ntteînpt to defen th'nodu of ouxpuitat lor.
Theo dlilffereni' was said to he $107. Appeal a iow l s to thîis;
th14 amoun11t tO be- chced-een, hre was a conitrov(rNsy asf
to thei proceetds of a certain 'proissor-y note, wichl it was si
thatt thl t' litlt i d recivld or slhould haive rieeived. As
to tia, the leanrd iJuge- refuisd to interftre, Ili-, evidencee

bexngik vontradictory* , anid tue Reifvee hiavinig seeni mnd hea,;rd Ille
w i tnii i s-Tlird, it wils said thait costs wore ipoel hre

xant tht. dfdntwithou01t talXation.TelereJde
hanving lie t the bilsh(of vosts. said thlat thiert, was. nothiing
in thernl to lutyunyinefrn;ad a mod11at ol shold
not hr directed nhere ut> heneikial re-sit woujld follow. Ap-
110-il dlimnIissed' aVle ais to thei iterest. Costs to he( paid by' thet

defndatbuit $20) to) e deduicted f roui the( plainitilfs' es ini
view or the dfdat's ucesin tha:t leergr .1ludg-

1ment for. tht' p1;lintll. II1 upon tht' report as, vatried. . A. Seelleni
for the, defndnt W .RoeZ s for tlle p)Ilaiitsý.
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PMA AND'~ V. CLARK-LENNX, J.-OCT. 13.

ttraud and Ms<pro< nItiu-a of Faria - Fraud amid
C<naprac of Pur(cbas s-I'oid Agi-(u ut ('unedUtioet Rez

flisai of Sp( ( ific P'< rf 1racr-u f un ('f DO po<ît (ou uter-
cI.m-amasjActonfor specifîc per-formanceiv of an al-

Ieged contrart 1)'y fltedfed to Selli his fai111 to the plalin-
tiffs, or for daigs h earnied. Judge gives juidgmvint for
the defeindantt, upon thev broad ground that theu plaiitiffs aru
flot etýitled( Io any a.ssistance, l'rom the Court, beuause flhc si-
called eonitriict %%as indu;ed-( 1)y fritudulent irprstain
of the p)lintitis, aiid theoir agellt, knowingly 11uade to fihe defenl-
<tant, anid il, pursuance of a fraudulent sehemei(; these repre-
sxitationis were inatierial, and were igntorantiily' iwcefped and

acted upon by file deufeudant as true.-Tliv defulidanit counter-
clailled, aid chliiwid to retain as diamaiges, thle $200) deposit
paid to imii by. thet plaiintiffs. The Iearnied -Judgv fiinds that the
de-fenidant, hy the dtlay' , the tilIig up1 of blis property, aind Ilhe
dliaorgaisationi of his plans, lias 'SIstalied actuldaag to the
extent of *200 or ilore. Judgmet disissinlg thei atiIon withl
eoetz,4 dvelaring the agreecient siued onl to bke frauidulexit and(
void. etn it agside anid vacin'gii the ritato theoaid
direeting. thiat it be deilivered up to bi, i-;mclleil, ai deliirinig
that the *200 deposit i4 forfeited to the dexlitas dailigesý.

Rieferelce to Buecknîan v. Wallace, 29 O.L.R. 9G. E. D). Ariiiour,
K.C., and A. R. Baiet, for the~ plaiixtiffis. E. $jý. \Vigle,,

LUC., for the eenat

CLARK \. IUOBINET AND IA.Y ENX J.-()Cr. 13.

Charge• on Landl -og~mu ) ato >ynit f
Cliiuu-D1 lsi Jiar< i uI(f Landif-PaykiigM iii I ourt --C osts. 1-

Aetioni for a diuclaratioti that thle p)ilintitl's fiirii ics fret, froi
anyv csirn or daitia bY the de4tfigliaxts or uitheri of, thymi, und1(er

what M'as i-ailed( the 'yxiaearcnn or othegrwise.. No
timeI was-, fixugd for. tlue dutrat ion of the agrecînent hiv wa
inadet ili eteubr.10. Tht ea1q d.ude for, rexIsisN)
hriefly stitted( inii îg wais ut' oplinioni that, ,ponl pil.t uen-t of

$4651, big t1eagrgt if tlle ulailnut of thle Illnanste
plaintfiff wlas 1entitlled to tlle rulief whiiehi he asked illd to thev
çoets of thlis action. Theu nxlone h ad heeni (111Y tiendered to thev
defenldants. IJdmex o hv et-eirod as lfollows. 1,h1 plainitiff's
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v.Osts to bu taxed ami set fr pro tano aginst t% 1451, and
the eýxeet.« (if aly)i to hoe paid into Court by the p)linititl, to ic
credit of Shi artion ami seet to 0h- hwrhr Wrd r of the
Court. U'pon payrne-nt of tin, amnount of uxcuss inTo Court, or
if there i's 11o excess, illdgmllelt iýi to) bgu i'itreor thle plaintity
dvelaring that the land in Wiusion is releamud and dischargedl
froin the syndicte agreemet and fu ro al claimui and demnda
arising out of or eonnmecte withl it, qecpt theu intrest or laim
if Huy. of Wvilliami Parkr, 1%o was not before thle C'ourt, and
Uic balane of the taxed co8ts if'te exi-eedod *4--1. E. S
Wigle, K.,. and J1. Il. Rogdd, t'or the( plaintiff. 1'. 1). Dvs
for thp de endants.

RIZ STANDARD> ('08MT M1NsLIJE-FLUNVIUE .JKB
-O~r 1i

Gcrmpan-Windiu -Cla~hi)o ,jn Atse ts-8sigamûnt( s
EvSù1cnu~ ind of R rc'-tieofAjdiai- p

peo.}Appalby tilt Rýailcy Cobalt Mili'~s Liinited front thle
re-port of an Officiai Itefercev iii iï windin1g-up inlatter, allowing
a olaini. Thv liearneid Chief Jtiesaid reforring to the( eoiln
plaint of walit of nlotice. of ic afidjdiation hy tlle Iteferve, that
it appvared bgy thle recvord finit tule n1Iattor was on ilito anti
elaboratvly arguted hy one ofrW t est vour18e1 for tiltpel
lants-no application being miadet hy lmi for. postponoilnt1 of'
the hearing for thi purpmo of calliug vîdence. The assign-
illents wetre on file and wverc produeed. There \%as evidonue4
suffivient to pgrove( thi-e aini Igdee bfori' the Refervi. Aýp-
peall dlistissed( with oats. G'. Il. 'Watson, C, and Graysonl
Smnith, for. it appuihints. WV. ItL silythl, liC., for. the liquida-
tor.il. IL. Romse,, KC., ai .1. A. vvv for. tie si-vurity

Trnfrand lù'gister Colmnpanly.


