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, I‘n our last issue we published the names of those who, in
g(rl(hti(m to the prc:hs‘cn‘c Benu:hers, were up t(? that tim.e
dfought to the attention of their brethren as desirable candi-
ni::ll A nu.mber of other ‘nlencs have since then been nomi-
in the; ;y various l'tw assi)cmtlons or by members of the Ba.r
tiona] ni‘)Wll localitics. So far as we have heard t}iesc a'ddl-
A al names are as follows;—J. T. Garrow, (.C., Goderich ;
d(;nl'l.zlalcdonal(l, Q'C'f Guelph; G. C. Gibbons, Q.C., Lon-

oA 1. Clarke, Windsor; F. R. Ball, Q.C, Woodstock ;
J- }‘4. L‘al’cwell, Q_C., Whltby, .

ANIMNUS 1TURANDI.

C"nz)l‘{lec,ihav,e r'eccived several comments, pro and con., as to the
of Rq{; \(:n }lrrlved at by one of our contributors on the ca:qe
one ()f. tl. :v/zwr//, (ante page 52). It has‘ 1‘)cc.‘n su;‘;gcstcd in
an acf ’l:u’c,‘ t.hut und.er s':cc. 305 of the Criminal fole, such
gr()und‘ thwu in question in that case would lfc theft, on the
right cop d.‘t l.t W(’)'uld be ¢ frz.mdulcnt.ly and without colour .of
it i oy, r\:tf’tlng thC.S()\'Crelgn received.  In answclj to this,
given i%&(-h%c.d that inasmuch as 'wl.wn the sovereign was
ling, i’t "lW«’lh lntcndf:d that the recipicnt should have a S.hll-
intq tWe;?I-N‘)t .])(:‘ said tha‘t when h(f changed the smterelgn
or when hy &‘hlllmgs, he qxd' ) .“ without colour .of right "
& % Colons Cf h(? conv\'/cr.tcd it, it might be .th'at he did so updcr'
0, S0 that ‘z] flght, viz., to get the one shxllmg he was entitled
he bala;c‘ lL subsequent fraudulent determination to. keep
the soveres rt, u).uld not be dccmc‘*d a fraudulent converting of
Uunder tho&g without c.olnur of right; and f}trt?er, that though,

: Code, he might be suceessfully indicted for stealing
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nineteen shillings, that being in substance all that he actually
did fraudulently appropriate to his own use, he could not be
convicted of stealing a sovereign.

Whilst this argument is ingenious, we cannot see our way
to accept it. If we understand the case of Reg. V. Aslzwf.”
correctly, the decision rested upon the Common Law, and 1t
was held by one-half of the Court that it was necessary fof
larceny at common law that there should be a felonious taking
and a felonious carrying away. Under sec. 305 of the Criminal
Code, theft, as larceny is now designated, may be cither
‘“fraudulently and without colour of right taking,” or «fraudu-
lently and without colour of right converting,” etc., and sub-
sec. 3 provides that “ it is immaterial whether the thing taken
was taken for the purpose of conversion or whether it was at
the time of conversion in the legal possession of the person
converting.”

The subject, of course, is not free from difficulty, but the
law at present, as we understand it, is that a party seeking
to borrow a shilling and having been handed a sovereign
by mistake, and learning subsequently of the mistake,
would render himself liable to a charge of larceny of
the whole sovereign by converting any portion of tl.lat
sovereign to his own use. It was the borrower's duty, 11~
mediately he discovered the mistake, to return intact the
sovereign, which it was never intended should come into his
possession. We are inclined to think, therefore, that in case
he converted the sovereign by changing it and then used the
proceeds, he could be convicted for the larceny of the whole
sovereign, and not simply of the nineteen shillings, a portion
thereof, and that a conviction for the larceny of the whole
amount would be good in law. If, however, the borrower
immediately returned the nineteen shillings, telling its owner
that he had obtained the sovereign by mistake, and had
changed it, using the shilling which he had sought to boT-
row, that would be an answer to a charge of larceny and
would show that the man had never intended to convert t0
his own use anything more than that which he originally
sought to borrow. But if, on discovering the mistake, he
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Converts the sovereign to his own use, the doctrine of Reg.
Z' _A-‘/’iw‘// applies, and he is guilty, the animus furandi
eing held to exist at the time of the taking.

WAGERING CONTRACTS.

ﬁnedvghat theSfE are ha.s been said to be very accur?.tely de-
Card y I‘Iawkms, J., in the well known case of Carlill v.
y olic  Simoke Ball Company, 92,2 Q.B. p. 490, as follows :
toP; V;’agering'cont‘ract is one .by which. two persons professing
taino d opposite views touching the issue of a future uncer-

In event, mutually agree that, dependent upon the deter-
;rglati‘on of that event, one shalliwin from the other, and the
Stakr :Shal} pay or hand over to ?mn, a sum of money or other
inte:, n.elther of the contracting parties having any othfar
or 10651‘- in that (fontract than the sum or stz}ke he will so win
of slfe}; there being no other real consu.ieratlon for the making
in “C contract by either party. . It is essential to a wager-
heg ;O.?tracjt that each party under it either win or }ose, whether
eVentll win or lose being .depen('flent on the issue of the
eithe’ and therefo're uncertz.un until that issue is known. If
Cannr of .the. pfirtles may win but cannot lose, or may lose but
race Ot win, it is not a wagering contract. A bet on a horse
P is the best illustration. A. backs Tortoise with B., for
£l°°, to win the Derby. B. lays 10 to 1 against him, that is,
uriiﬁofhto £ 1oo. How the event will turn out is uncertain
the o e race is over, but each r'nust be a wim.ler or loser on
in th:ent. Under the wager neither llfls any interest except
Prome mOfley he may win or los.e by it. . There may be a
frorl; :;y in the horse, but tl?at. interest 1s altogether apart
as to the bet, and each party is in agreement with the other

e nature and intention of the engagement.”

the;Nagering c?ntr?.cts were .good at common law, unless
to th;”ere 'Of mischievous or immoral tendency, or contrary
woulg Policy of the law, Su‘ch’wereﬁ—( 1) A wager which
of iy glve a party an interest in interfering with th'e course
maJ stice, e.g., a wager on the conviction or acquittal of a

N charged with forgery. (2) Where the ascertainment of
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the fact would tend to make third persons the objccts of Pub‘
lic curiosity. In the case of Good v. Elliott, 6 T.R., 693,
Buller, J., said -—“I am of opinion that a bet on a lady’s
age, or as to whether she has a mole on her face, whether she
has a wart on her face (which is considered a nasty thing), is
void.” (3) Wagers which gave cither party an interest in doing
or procuring some unlawful act. Such is the well-known iS¢
of Gilbert v. Sykes, 16 East, 150, in which the plaintiff, a country
parson, when dining with the defendant, the squire, made a bet
at the defendant’s own table, after dinner (as the report is care-
ful to say). The conversation turned upon the probability of
the assassination of Napoleon Bonaparte, then First Consul
and by the terms of the wager, the defendant received from
the plaintiff 100 guincas on the 3ist of May, 1802,.in con-
sideration of paying the plaintiff a guinea a day thereafter as
long as Bonaparte lived. The defendant paid his guinea up
the 25th of December, 1804, and then stopped, whereupon
the plaintiff brought his action, but was held not to be en-
titled to succeed, on grounds of public policy, and on the
ground, amongst others, that a person who was drawing &
guinea a day as long as Napolcon lived, would be slow to per-
form the duties of a citizen in the event of Napoleon, as was
threatened, invading England.

So numerous were the actions brought upon these wagc.rS
at one time, that the time of the court was wasted 17
adjudicating upon them, and the judges took upon themselves
to postpone the trial of all actions of this kind until the rest
of the business had been disposed of, or in the language of
Bayley, J., in Gilbert v. Sykes, “until the courts had nothing
else to attend to.”

The practice of betting finally grew to such alarming pro-
portions that the Legislature had to intervene, and the first
statute restricting the power of enforcing gaming debts was
passed, namely, 16 Charles 11, chap 7. This statute, after
reciting that all games and exercises should not be used other-
wise than as innocent and moderate recreations, and not as a
calling and means of livelihood, and that young people wasted
their time and fortunes in the immoderate use of the samé
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F““Ctﬂ, after providing against cheating and fraud, * in play-
Ing at or with cards, dice tables, tennis, bowls, skittles, shovel-
board, or any cock-fighting, horse-races, dog-matches, or other
Pastimes or games whatsoever,” that any person who should
Play at any game aforesaid or any other game, except with
feady money, or who should make any bet or lose any sum of
Money upon such games to an amount over £100, should not
be compellable to make good the same, and that all securities
given for such gaming debts should be void.

This statute did not make betting illegal as long as it was
Unaccompanied by fraud, and all parties were at liberty to
V‘Vager to any amount, provided they paid ready money.
Securities for a less sum than the A10o were not invalidated
by this Act.

) The next statute is 9 Anne, c. 14, which carried the restric-
tions on private betting and gaming considerably further than
the Statute of Charles I1. It preseribed additional penalties
for fraud, it made the maximum sum which a person might
lf)‘% £10, instead of £i1oo. 1t made it penal to exceed the
liniit thus 1aid down and provided that even if the sum lost
were paid in cash, the loser might recover it back if over £10,
and it provided that sccurities of cvery kind given for such
Purposes should he void. This statute does not deal with
Wagering generally, but only with gambling and betting at
games, sports, or imstimcs, and in the case of Applegarth V.
('.()//‘17’ 10 M. & W. 723,it was decided that the games and past-
limes aimed at by both statutes are the same.  Certain games

Ve been expréssly decided to be within the Acts, for
eXample~h()1‘50.1*awing, dog-races, cricket and foot-racing, and,
m). doubt, foothall and lacrosse would be equally within the
Mischief of the statutes.

Inasmuch as the effect of these Acts was to make securities
ffected by them void, even in the hands of innocent holders
‘()r value, great hardship was caused to many innocent per-
Sons who had given value for bills and notes which had origi-
Rally been given for gaming transactions. Thus in the case
Ofi Shillito v, Theed, 7 Bing. 405, the defendant had accepted a
bl of exchange for £185, drawn on him for the payment of
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a wager on a legal horse race. It was argued that as the
plaintiff was a bona fide indorsee of the bill for value, it was
not avoided in his hands, but ‘Tindal, C.]., held that as the
statute avoided the security to all intents and purposes, not
even a bona fide indorsee for value could sue. )
Next came the statute 5 & 6, Wm. IV., c. 41, which
repealed the Act of Anne so far as regarded the avoidance of
securities given for gaming debts, and declares that the con-
sideration for which they are given is illegal, or in other
words, puts such securities on the same footing as those givent
for an illegal consideration. The holder of such an instrumef}t
may enforce it, if after proof of its illegal inception, he 18
able to show that he gave value for it, and was ignorant of
its origin; in other words that he was a bona fide holder for
value. .

The next step in England was to make all wagers void-
This was done by the Act of 8 & g Vict., c. 109, sec. 18
which enacts ‘“that all contracts or agreements, whether DY
parol or in writing, by way of gaming or wagering, shal.l be
null and void, and that no suit shall be brought or maintamed
in any court of law or equity, for recovering any sum
of money or valuable thing alleged to be won upon any
wager, or which shall have been deposited in the hands of any
person to abide the event on which any wager shall have bec”
made.” This enactment, however, was not to apply to contrt”
butions towards a plate or prize or sum of money toO be
awarded to the winner or winners of any lawful games, sports
pastime or exercise. )

The Gaming Act of 1892 carried the law still further I
regard to wagers, by making it impossible for a man tO.re—
cover any commission or reward promised to him for making
or paying bets, and by prohibiting the recovery of money
paid in discharge of the debts of another. ‘

By the statute of 8 & g Vict., the Acts of Charles 1L
and Anne were repealed, but the statute of Wm. IV. 18 not
affected, and the result would seem to be in England that f‘u
contracts of wager are null and void, but as to any securit.1es
given, if the wager is upon a game or pastime, it comes with-
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in the statute of William IV., and the security is held to be
taken upon an illegal consideration, so that every subsequent
Pumhaser may be called upon to show that he gave value for
1t, and if he can be proved to have known of the illegal con-
sideration for which it was first given, he may still be disen-
titled to recover upon it.

But if the wager is not upon a game Or pastime, but upon
Some other subject, the statute of Victoria is the only one that
applies. That Act says nothing about securities, but merely
Mmakes the contract void. The security has simply no con-
Sl(_leration, and therefore, though worthless as between the
original parties to the wager, is good in the hands of a pur-
chaser for value, even though he may have full knowledge
that there was no consideration for the giving of the security.
~ The law of Ontario limps, pede claudo, far behind that
in England. The statute of Anne has been held to be in
force here, but not the statute of 5§ & 6, Wm. IV. (See
Bank of Toronto v. Macdougall, 28 U.C.C.P., p. 345). Therefore,
3 wager on a game or pastime, if exceeding £10, would be
equally void here under the statute of Anne, and in England
under 8 & g Vict.

But in regard to a bill or note given for the amount of a
bet, it would be different. In England, the holder would be
entitled to recover on it under § & 6 Wm. IV, provided he
had no knowledge of the illegality; but in Ontario he could
nOF recover because by the statute of Anne the security is
void, and in this case it matters not that the bet was less than
£10. In R. Summerfeldt & Worts, 12 O. R. 48, it was held
that a cheque for $200, given in settlement of losses in
Matching coppers, was a security void under the statute of
Aflne, even in the hands of a bona fide holder for value,
Without notice.

With regard to a wager upon something other than a
game or pastime, the law is also somewhat different in
Ontario from what it is in England. As we have 1o general
Statute here similar to the 8 & 9 Vict., chap. 109, a Wager
UPon something other than a game or pastime is legal,
and the contract valid and enforceable, unless in those cases
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in which some particular kind of wagering contract is dealt
with by statute, or unless it is illegal at common law, by its
tendency to indecency, or to wound the feeling of some third
party, or as being opposed to public policy. In England, as
before shown, such a contract is void, though a security given
is enforceable in the hands of a subsequent holder for value.

Horse racing was held to be a game within the oth
Anne, and therefore any race for £10 a side or upwards was
illegal, until the passing of 13 Geo. II., chap. 19, which has
been held to be in force in Ontario. The immediate results
of the previous statutes on the subject of betting had been
that a large number of races were started for small prizes
under £10, s0 as not to infringe the law, a practice whiC.h
tended to deteriorate the breed of horses, and to remedy this
the Act of 13 Geo. I was passed. By this Act all horse®
were to be entered by their real names, and no person was FO
start more than one for the same plate, under pain of forfeit-
ing the horse. No plate or sum was to be run for under the
value of £350, and all horses must be entered by their owners
under this Act.

Bets on horses not owned by the betters have been held
void in this province.

In the case of Sheldon v. Lowe, 3 O.S. 85, Robinson, C.Jo
said : “ Prima facie, every wager upon a horse race is illegal-
Since 13 Geo. II,, chap 19, it is very clear that betting oD a
horse race, if the horses ran only for that wager and were not
the property of the persons betting, is an illegal wager.” In
Battersby v. Odell, 23 U.C.R. 482, the conditions of a match
were as follows:—* W. A. Barnes matches his black mar®
‘ Lady Burwell,’ to trot Joseph Lamb’s chestnut mare * Londo?
Lass,” for $200 a side, mile heats, best three in five.” Barn®®
acted for the plaintiff, who owned the black mare, and the
match was made, and this paper signed by him and on€
Charles, who had no interest in the other mare. Barnes de-
posited $200 of the plaintiff's money. with the defendant, as
stake-holder, for which the plaintiff sued. It was held that
the transaction was illegal under 13 Geo. II., chap 19
Charles not owning the horse to be run by him, and that the
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Plaintiff was not estopped from showing the other horse and
the money to be his, and that he was entitled to recover. In
the case of Dawvis v. Hewitt, 9 O.R. 435, the plaintift and
defendant agreed to match a colt owned by Davis against a
colt owned by one S.  Under the agreement, the stakes were
deposited with ., who, default being made by Davis, handed
over the amount which Davis deposited to Hewitt, though
Davis had previously demanded it back. Davis sued Hewitt
and P., to recover the deposit, and it was held that the race
Was an illegal one under 13 Geo. II., ¢. 19, one of the par-
ticipants not being the owner of the horse he bet upon, and
therefore Davis could mot recover back from Hewitt the
deposit money, being himself in pari delicto. It was held,
however, that he could recover it back from the stake-holder
Who had improperly paid it over.

The result of these cases seems to be that the statute of
Anne still applics to horse racing, and that any bet on a race
over £10 is still void, and any bet is void unless there is also
a match between the horses of at least $200, as required by
13 Geo. I, c¢. 19, because if not, the whole race is illegal,
and a wager on an illegal game is contrary to public policy.

It is a matter for consideration as to whether it would not
be desirable to follow the English legislation on this subject,
a.n d thus restrict, as far as possible, an evil of serious dimen-
Slons in Ontario at the present day, an evil which pulpit and
Press combine to deprecate and deplore with apparently very

little regult.
N. W. HOYLES.
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CORRESPONDENCE.

PROVINCIAL LAW ASSOCIATION.
To the Editor of the Canada Law Journal.

S1r,—I desire to ask the profession throughout the Pro-
vince to consider the advisability of forming a central or Pro-
vincial County Law Library Association, comprising the several
County Law Library Associations of the Province, and having
for its objects the establishing of Law Library Association$
in the counties where not now established, and improving
those already established, also securing law reforms and f.e’
forms beneficial to the profession. It has seemed difficult 1
the past to procure regulation or legislation beneficial to the
profession, particularly outside of Toronto, because the pro-
fession has been unable to emphasize their desire in concerted
united effort. For instance, it will be generally admitted by
the profession, outside of Toronto, that they suffer an injustice
in being required to pay the same fees to the Law Society a5
paid by the Toronto practitioners. This injustice might be
removed by a united effort to reduce outsiders’ dues or i
crease the grants to the Law Library Associations in the dif-
ferent counties. A great many of the profession have felt
that they have suffered an injustice by reason of every Tom
Dick and Harry being allowed to do conveyancing and otheT
similar work that should properly be done by the profession-
Others have complained that ministerial officers in the outside
counties sometimes trench upon the field of the lawye
These, and other grievances arising from time to time, might
be dealt with by the Association as above suggested, and the
influence resulting from the united effort throughout the Pro-
vince would certainly be more efficacious in accomplishitg
the desired result, whether asked for from the Judge®
Benchers or Legislature, than at present.

Hoping that the members of the profession throughout
the Province may be led to think and act upon this matter:

Yours etc..
Belleville, March 16, 1896. W. C. MIKEL.
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DIARY FOR APRIL.

I Wednesday........ Ontario Law School Easter vacation begins.
3 Friday............ Good Friday.
4 Saturday .......... New Legislative Buildings at Toronto opened,
1893.
5 Sunday .......... Easter Sunday. Canada discovered, 1499.
g Monday .......... Easter Monday.
Wednesday........ Hudson Bay Company founded, 1692.
11 Saturday.......... Ontario Law School Easter vacation ends.
Iz Sunday .......... 1st Sunday after Easter.
:g Friday ............ Hon. Alexander Mackenzie died, 1892.
: Saturday .......... First newspaper in America, 1704.
9 Sunday .......... 2nd Sunday after Easter. Lord Beaconsfield died,
1881.
:‘; !:f}‘:ndzy .......... Last day for notice for call and admission Ontario.
- Chursday ........ St. George.
zg Friday ....... .....Earl Cathcart, Governor-General, 1846.
Sunday .......... 8rd Sunday after Easter. Battle of Fish Creek,
1885.
27 Monday .......... Battle of York, 1813. Ontario Law School closes.

REPORTS AND NOTES OF (CASES

Dominion of Canada.

SUPREME COURT.

[Dec. 9, 1895.

PROVINCE OoF ONTARIO 7. DOMINION OF CANADA AND PROVINCE OF
QUEBEC, IN RE INDIAN CLAIMS.

Constitutional law— Province of Canada— Treaties by, with Indians—Sur-
render of Indian lands—Annuily lo Indians— Revenue from lands— In-
crease of annuity—Charge upon lands—B.N.A. Act. sec. 109.

lndi;: 1850, the late Frovipce of Canada entered into treaties with the

lndiansn ;’f the Lake Superior and Lake Huron Districts, by. Whl.Ch the

sidera('s ands Were‘surrcnder'ed to the Government 9( the Province in con-

pro\,isilon N a“certam sum paid inWn, and an annuity to the trlbes‘,‘ with a

futare on Fhat should all the territory there.by ceded ” by the Indians at any

mvinp“‘ofi Prodtfcc su(':h an amount as will enable th‘e Government of this
them ::’ w“h"“_t incurring loss, to increase the annuity hereby secure.d to
y then, and in that case, the same shall be augmented from time to time.”
liabi]li?i’ the B.N.A. {\Ct, the Dominion of Canada assumed the dgbts and
all landes of the Province of Canada, and sec. 109 of ?hat ['\ct provided that
situate s.: etc., should belong to fhg Sev‘eral provinces in which the same were
other t’h subject to any tl‘l'lSt cinstmg in respect thereof and to any interest
r than that of the province in the same.”
for ‘s;l:\e lands so surrendered are situate i.n the Province of Ontario, ‘and have
e years produced an amount sufficient for the payment of an increased
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. - . i uities
annuity to the Indians. The Dominion Government has paid the ann

“since 1867, and claims to be reimbursed therefor by Ontario.

Held, affirming the award of the arbitrators, that the payment of :::
annuities was a debt or liability of the Province of Canada assumed by
Dominion under the B.N.A. Act. . s

Held also, reversing the said award, that the provision in the’ treat‘:‘es -
to increased annuities, had not the effect of burdening the lands wx.th a tr:;w
in respect thereof,” or “an interest other than that of the Province n; the
same ” within the meaning of said sec. 109, and therefore Ontario held -
lands free from any trust or interest, and was not solely liable for repayme

.. . as
to the Dominion of the annuities, but only liable jointly with Quebec
representing the said Province of Canada.

Appeal allowed with costs.

Irving, Q.C., S. H. Blake, Q.C., and J. M. Clark, for Province of Ontano-
Robinson, Q.C., and Hogg, Q.C., for the Dominion of Canada.
Girouard, Q.C., and Hall, Q.C., for Province of Quebec.

Quebec.]
DRYSDALE ». Ducas. s
. 25,
Nuisance—Livery stable—Offensive odors Sfrom— Noise of horses— Damag

An action for damages was brought by a householder against the Pf:’i_
prietor of a livery stable adjoining his premises which, it was claimed, con:'he
tuted a nuisance, from the offensive odors proceeding from it, and from he
noise made by the horses at night. The pleas to the action were that e
stable was a necessity to the residents of the place, and that it was b.uln
aecording to the most improved modern methods of drainage and ventilatio e
The trial judge found that the odors and noise were a source of injury and ga:e
judgment for the householder with damages for past damage, and a sepazlaat
amount for damages in the future unless the cause of offence were remove

. . i bUt
a certain time. The Court of Queen’s Bench affirmed the first holding,
reversed that as to future damages,

[Feb. 18.

N . . i the
Held, GWYNNE, ], dissenting, that if the stable was offensive wan
plaintiff he could recover damages for the inconvenience caused thereby

.. nt
the two Courts having found that the cause of offence existed, their judgme
should be affirmed.

Appeal dismissed with costs,

Greenshields, Q.C., for the appellant.
Robidoux, Q.C., for the respondent.

————

. 8-
New Brunswick] [Feb. !
CITY OF ST. JOHN 7. CAMPBELL. o
Municipal corporation—Repasr of streets— Non-feasance— Elevation of
walk.

s tain
In the city of St. John, N.B, a sidewalk on one of the stree?s adlo“‘;i g_
private property had been covered with asphalt whereby it was ralsfd C;’:m a
erably above the level of the private way. After a time water dropping fT



Reports and Notes of Cases. 227

[ ses. L

?‘0“56 on the adjoining property wore away a portion of the sidewalk, and C.
in stepping on it from the private property fell and was injured, and brought
an action against the city for damages. At the trial of the action she was
nonsuited, but the nonsuit was set aside by the full Court, and a new trial
ordered.

Held, reversing the judgment of the Supreme Court of New Brunsw.ick,
(33 N.B. Rep. 131) that if the accident occurred from the level of the side-
Walk being raised above that of the private way, it was not mis-feasance ; and
if from the street being out of repair it was mere negligence or non-feasance,
and in neither case was the city liable. Municipality of Pictou V. Geldert
(1893), ArC. 524, and Sydney v. Bourke (1893), A.C. 433, followed.

Appeal allowed with costs.

Pugsley, Q.C., and Baxter, for the appellants.

Currey, Q.C., for the respondent.

New Brunswick.] [Feb. 18.
ST. PAUL FIRE & MARINE INSURANCE COMPANY 7. TROOP.
Marine insurance— Voyage policy—* At and [from » g port—Construction of

policy— Usage.

A ship was insured for a voyage “at and from Sydney to St. John, N.B.,
th'ere and thence,” etc. She went to Sydney for orders, and without entering
Within the limits of the port as defined by statute for fiscal purposes, brought
Up at or near the mouth of the harbour, and having received her orders by
signal, attempted to put about for St. John, but missed stays and was wrecked.
In an action on the policy evidence was given establishing that Sydney was
Well known as a port of call, that ships going there for orders never entered
the harbour, and that the insured vessel was within the port, according to a
Royal Surveyor’s Chart, furnished to navigators. .

Held, affirming the decision of the Supreme Court of New Brunswick,
(33 N.s, Rep. 105,) that the words *‘at and from Sydney ” meant at and from
the first arrival of the ship ; that she was at Sydney within the terms of the
HOHCY ; and that the policy had attached when she attempted to put about for
St. John.,

Appeal dismissed with costs.

Currey, Q.C., for the appellant.

PLugsley, Q.C., for the respondents.

New Brunswick] [Feb. 18.

MOWAT 7. BOSTON MARINE INSURANCE Co.
Marine insurance—Goods shipped and insured in bulk—Loss of portion— Total
or prtial loss —Contract of rnsurance—Construction.
“ M. Shipped, on a schooner, a cargo of railway ties for a voyage f‘rom
.('as"é to Boston, and a policy of insurance on the cargo, provided that the
'Nsurers shall not be liable for any claim for damage on . - lumber
but liable for a total loss of a part, if amounting to five per cent. on the whole
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aggregate value of such articles.” A certificate, given by tbc agc?tlsl Ofvit:;
insurers when the insurance was affected, had on the margin the fo o e
memo., in red ink : * Free from partial loss unless causcq by stranding, S::nt-’
ing, burning or collision with another vessel, and amounting to ten per; the
On the voyage a part of the cargo was swept off the vessel during a storm,
value of which M. claimed under the policy. )

Held, reversing the decision of the Supreme Court of NevY Brunswxc(:’g’:li;
N.B., Rep. 109), TASCHEREAU, ]., dissenting, that M. was entitled to ref:l the
that, though by the law of irsurance the loss would only have been Pa"t:‘t’ he
insurers, by the policy, had agreed to treat it as a total. loss ; and t a‘.‘ free
memo. on the certificate did not alter the terms of the policy, the wf"'dsl to &
from partial loss ” referring not to a partial loss in the abstract, applica et em-
policy in the ordinary form, but to such a loss according to the contrac
bodied in the policy. .

Held, furtrt))er, zhat the policy, certificates and memo. together constltu::ﬁ
the contract, and must be so construed as to avoid any repugnancy }?etwrcr.
their provisions and any ambiguity would be construed against the insd
from whom all these instruments emanated.

Appeal allowed with costs.

Palmer, Q.C., for the appellant.

Weldon, Q.C., for the respondent.

2.
Exchequer Court.] [Feb. 2
CooMBS v. THE QUEEN.

Railway Co.—Purchase of ticket—Rights of purchaser—Continuous Journe)—
Right to stop over—Conditions on ticket.

C. saw an advertisement by the 1. C. Ry. that on March joth, 318t ?:‘e‘:
April 1st, excursion tickets would be issued at one fare, not good if used a'ng
April 1st. He purchased a ticket on March 31st, his attention not bei 4
drawn to conditions on the face of it, “good on date of issue only,” and  no stofh
over allowed,” and he did not read them. He started on his journey on Ma:" a
31st, and stopped over night at a place short of his destination, and tog "
train for the rest of the trip the next morning, when the conductor refuse he
accept the ticket he had and ejected him from the car as he refused to pay wn
fare again. He filed a petition of right to recover damages from the Cro
for being so ejected. 21

Held, affirming the decision of the Exchequer Court (4 Ex. C.R-3 10
that if the ticket had contained no conditions it would only have entitled C'ny
a continuous journey, and not have given him the right to stop over at Be .
intermediate station, and he had still less right to do so when he had expr

|
notice that he could only use the ticket on the day it was issued and WOU
not be allowed to stop over.

Appeal dismissed with costs,
Orde, for the appellant.

Newcombe, Q.C., Deputy Minister of Justice, for the respondent.
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EXCHEQUER COURT OF CANADA.

Nova Scotia.] i Jan. zo0.
STRONG 7. SMITH.

M RE “ THE ATALANTA.”
aritime law—Action by owner of unregisiered morixage against freight
and cargo—Jurisdiction.

N This was an appeal from judgment of McDonaLp, C.J., local Judge of
ova Scotia Admiralty District.

acti A mortgagee, under an unregistered mortgage of a ship, has no right of
ion in the Exchequer Court of Canada, against freight and cargo; and

r}:lless proceedings so taken by him involve some matter in respect of which
¢ Court has jurisdiction, they will be set aside.

Appeal allowed with costs.
C. H. Cahan, for appellants.
£. McLeod, Q.C., for respondents.

BURBlDGE, J.] [Feb. 3.

ANDERSON TIRE CO. 7. AMERICAN DUNLOP TIrRE Co.

Patent of invention —R.S.C., ¢. 61, sec. 37, and amendments—Importation
after prescribed period—Sale, efect of.

men;l‘he flefendant's were the assignees of Patent No. 382_84 for an improve-
Pate In tires for. bicycles. They imported, af'ter thf: period allowed by the
Somem Act for nn_portf;.tioth of the patcnted' invention to be lawf,ﬂly made,
that twe,my't“m tires 1n a .complete and finished state, and fifty-nine covers
com rleqU"‘efi only the insertion of the rubber .tube to complete tl.xem. In the
to b:) :ted tires 'amd in the covers in the state. in which they were imported was
Were' Our?d the invention protected by the said patent. Tl'xese tires and C(?vers
to b not imported by the defendants for sal.e,' but to be given to expert riders
CVere tested,.and for the purpose of advertising the tire so patented. How-
they, one pair of such tires was sold through inadvertence or otherwise, but
wh:'rwere not m?ported for sale. The defendants had a factory in Canada
di ¢ the invention patented was manufactured, and the value of the labour
!Splaced by the importation complained of, only amounted to two dollars and
cighteen cents,

Held, in accordance with the decisions in Barter v. Smith, 2 Ex. C.R.
;051?‘ and other cases upon the same enactment, which the Court felt bound to
Canc“’ (S?d dubitanter), that the facts did not constitute sufficient ground for
b cellation of the patent under the provisions of the 37th section of the

atent Act.

Ross and Rowan, for the plaintiffs.

Lask, Q.C., Cassels, Q.C., and Anglin, for defendants.
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BURBIDGE, J.] [March 2-
DaMASE LAINE & CIE v, THE QUEFN.

Contract for work and labour—Specifications— Interfretation of— Accident 10
subject-matter interfering with pwformance——l,ium'lz'ty——ln/creyt allowed
against the Crown in cases arising in Province of Quebec.

The suppliants entered into a contract with the Crown to “place 2
second-hand, compound screw surface condensing engine” in a certain steam-
ship belonging to the Dominion Government. That was the character of the
work to be done as expressed in the body of the contract. However, by the
specifications annexed to and forming part of the contract, it was stipulaled-
inter alia, that the old engine and paddle-wheels were to be broken and taken
out of the steamer at the contractor’s expense, the old material to be their Pro-
perty, and that they should stop up all the holes both in the bottom and side
of the vessel ; that the contractors were to make new any part of the engin®
or machinery, although not named in the specifications, which might be r¢”
quired by the Minister, etc., and to complete the whole ready for sea to the
satisfaction of the Minister, etc.; the whole to be completed and ready for S,Ca’
on a full steam pressure of 95 Ibs. per square inch, ready to commence ruxlnlf\g
on a certain date ; the whole work to be in first-class style and to the entir®
satisfaction of the engineer appointed to superintend the work. It was further
agreed that the steamer was “to be put in perfect running order ;” that the
alterations of any parts of the steamer, for the purpose of fitting up the nev
works, and any openings or cuttings or rebuilding, were to be executed an
furnished at the cost of the contractors; and any work done or alteratio?
made in the deck, or any displacement of iron or wood work, was to be dor®
and replaced to the satisfaction of the officer in charge, free of cost to the
Department. It was also provided that the steamer was to have a satisfac‘?ry
trial trip of at least four hours’ duration, steaming full speed, before being
handed over to the Department ; that the contractors were to repair and ma ¢
good any defect or damage that might occur to the new parts within four
months after the final acceptance of the same by the Department.

The vessel was built of iron and very old. The suppliants had taken the
9ld engine out of the hull, and had grounded her, preparatory to placing her
in a dry dock in order to complete their work under the contract. Owing 0 the
fact that the bottom of the vessel under the old engine seat had been eate?
away by rust, it gave way and was broken in when she grounded. Jt was
established that the accident did not occur through the negligence of th.e
suPPliams; but the Crown insisted that the suppliants were liable to repalf
this damage under the terms of the contract and specifications.

.Held., 1. That there was nothing to show by the terms of the contract and
specifications that either party at the time of entering into the contract €0
templated that the port.ion of the steamship lying below and hidden by the
engine seat would require renewing ; and that the stipulation in the specific®
tions that “the steamer was to be put in perfect running order,” was intend®
to apply only to the work the suppliants had expressly agreed to do, 27
should not be extended to other work or things which they did not agree
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do, or to replace or renew.  Paradine v. Jane, Aleyn 27 ; Appleby v. Myers,
LR, 1 cp. 615 ; and Zuylorv. Caldwell, 3 B. & S. 826, referred to.

2. (Following St ZLouis v. The Queen, unreported) that interest may
be allowed against the Crown upon a judgment on a petition of right arising
ex contractu in the Province of Quebec in the absence of any express under-
taking by the Crown to pay the same, or any statutory enactment authorizing
such allowance.

3 But such interest should only be computed from the date when the
Petition of rightis filed in the office of the Secretary of State.
Belleau, Q.C., for suppliants.
Newcombe (D.M.].), Q.C., and Hogg, Q.C., for Crown.

BuRrsIDGE, J.] i’ [March 2.
- KIMMETT v. THE QUEEN.
Petition of right—Claim against the Crown in respect of sevvices vendered
20 a committee of Parliament—Liabilrly.
ac The.Crown is not liable upon a claim for services rendered by anyone to
ommittee of Parliament, at the instance of such Committee.
McLean v. The Queen, 8 S.C.R. 210, referred to.
E. A. Lancaster, for suppliant.
W. D. Hogg, Q.C., for the Crown.

Province of Ontario.

HIGH COURT OF JUSTICE.

Divisionar, CoUuRT.] [Jan. 2.
MILLIGAN 7. SUTHERLAND.
Chattel mortgage—After acquired goods——l)escrz'ptioﬂ—Suﬁia'em‘y of.
- th:?l;h:re persons carrying on business as manufacturers of hoop§ and staves
count actory at B., and also as gene.ral sto.re keepers at L. n the same
ant aZ’ made a (fhattel mortgage conveying their goods and chattels to flefend-
ma::hi set forth in two schedules annexed t!lereto, schedule A. cov.ermg the
descril';'ery and other goods and chattels in the factory, and which, aftel:
or manlr:'g them, extended to all other gqods and chattels thereaf'ter purchased
manufau aC?ured or brought on the premises, whether for.the buaness of stave
occupi i;“"ng or not, or into or upon any olher. premises thereinafter to bel-‘
logs Ps:! by the mortgagors, or either of t.hcm, it being understood that alE‘
Pren'ﬁs aves and bolts manufacture'd and timber brought on the mortg‘agors‘
therebes. or not, after the execution of the mortgage, should be covered:
Store ;’,dthe oth?r schedule, covering the goods and chattels in the gener?l
Store‘ n §Xtendmg to goods and chattels thereafter brought into the said
Premises, etc.

only 1::/(1, that the prov'ision in schedul.e B. to after-acqfxired goods, referred
carrieq goods brought into the storg in which the business was then t?emg

on, and not to goods brought into a store at B., to which that business
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.. P r-
had been subsequently removed ; neither would tlu.a provision as t?h:?nem
acquired goods in schedule A. apply to the after-acquired goods broult, racter
the store at B., for the reference thereto was only to goods of the cha
referred to in that schedule.

Crothers, for the plaintiff.

Ay/esworl)z, Q.C,, for the defendant.

[Jan. 26
DivisioNAL COURT.]

SMITH 7. TOWNSHIP OF ANCASTER.
Municipal Law— Toll roads—Control and repair. nd

A macadamized road, portions of which were in Townships of A andkB, :aS,
under the control and management of the Minister of Public Wor S"be no
under the powers contained in sec. 52 of 31 Vict., c. 12, (D)) declared to hould
longer under his control ; and by sec. 53 it was declared that the roac.l sh Lor
be under the control of, and managed and kept in repair by, t.he mu""flf)id a
other authorities of the locality. Subsequently the Townsl.np of B pa.lis " ad
by-law authorizing the Township of A, for the purpose of keeP'“_g 'the sald 1 sa
in repair, to take possession thereof, and, so long as they kept it in repaiv a]aw
toll road, to retain possession ; and the Township of A also passed a by-
assuming the said portion of the road. Town-

Held, that both these by-laws were invalid ; and consequently the 1;10
ship of A had no authority to levy tolls on the part of the road so assumed.

Corporation of Ancaster v. Durrand, 32 C.P. 563, distinguished.

G. Lynch-Stawunton, for the plaintiff,

Cassels, Q.C., and Waddell, for the defendants.

. 26.
DI1vISIONAL COURT.] [Jan
: ABRAHAM v, HACKING.

Married woman— Contract—Separate estate.

Where, at the time of a contract being entered into by a married wom?:g’
the only property possessed by her consisted of her engagement and weddi
rings, a silver watch and chain and her clothing, dto

Held, that this was not separate estate such as she could be deeme
have contracted with reference to.

Elliott, for the plaintiff.

Maybee, contra.

——

DivisioNAL COURT.] [Feb. 19-

DENNIS v. HOOVER.

Life tenancy —Lease for life—Rent payable ha If yearly in advance— Death 9/
life tenant during half year—Apportionment.

1

Under a lease made by a tenant for life, the rent was payable half ye}‘:;ry

in advance. The life tenant died a few days after the rent came due. 4 by
of the rent was remitted to her on the day she died, but was never receivec =

his
her, but by her executor, and the balance was paid to the executor 0P
representation that he was entitled to jt.
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ived by the executor

Held, that the rent must be deemed to have been rece
ble between the

i‘;‘;zt(: use of those entitled to it, and was therefore apportiona
or and the remaindermen.
the li\:-Vhere the rent had been paid over by the executor to those entitled under
e tenant’s will, the executor was held entitled to an order for repayment.
St. John, for the plaintiff.
McCulloch, for the defendant.
D. C. Ross and /. Nason, for the third party defendants.

Divis < :
IVISIONAL COURT.] Feb. zo0.

7 THIBADEAU #. GARLAND.
nsolvency — Purchase of debt after knowledge of insolvency—Right of set off-

After a trader had become insolvent and had absconded, but before he had

:}Zdi:n assign.mgnt for benefit of creditors, a person indebted to the insolvent
doe ;0 3:’6 of his insolvency, purchased 'from a creditor of the insolvent a debt
againat h": creditor by t'he insolvent, which he claimed to be entitled to set off
is debt to the insolvent,
et o?f{e}[,d’ ur}der R.S.0., c. 224, sec. 23, in connection with the general law of
» he might properly do so.
McCarthy, Q.C., for the plaintiff.
Rutchie, Q.C., and Masten, for the defendant.

I
DIVISIONAL COURT. [Feb. zo.

4 BROWN ©. CARPENTER.
70 "\‘f_l“l)ﬁ'ixl'nmzl Court—Discovery of new cvidence—Motion for new trial
Je{ ’;‘iﬁ":iﬂ; of County _/udge—Rz:z/tt of appeal—Law Courts Acty 1895,
, $.5. 3
mOti(E;n?er sec. 44, .sub-sec. 3 of the Law C9urts Act, 1895, 58 Yict. c.13(0.),a
made 1y ‘;l‘ a new Erlal on the ground of discovery of new evidence must be
of ap ee lOTe th.e County Court, and, there being no provision giving any right
this peal, the juslgmem of the County Court Judge is final and absolute ; and
applies to a judgment given before the coming into effect of the said Act.
Procg:g‘”t’ per FERGUSON, J., whether, where judgment was delivered and
the Law‘“cgs n appea} had been commenced before the coming into force of
ourts Act, it can be proceeded with.
Shepley, Q.C., and J. E. Farewell, Q.C.. for the plaintiff.
McGillivray, for the defendant.

—

Mg
EREDITH, J. [Feb. 26.

Bovp, ¢, Srrikr, j,}
c HENRY 7. DICKEY.
onsideration Jor morl, ; ;
ar ygage—Given by prisoner for value of stolen goods—
Validiy of—Promise lo prisoner. %
the (;I‘he defendant, a prisoner on the charge of larceny, sent for the agent of
Valuewner and offered to give security by a mortgage on his property for the
; of the goods stolen. The agent told him he would have to take his trial

just ¢t
he same, whether he gave a mortgage or not, and he could not release
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e

him from his position even if he secured him, but he let him know that 0:
making a settlement he would endeavor to get a mitigation of the sentence
which he afterwards did. was

Held, (affirming a Local Master : STREET, J., dissentiente) that thelri the
no promise and no agreement that there should be any interferen.ce wit ! no
course of justice, and no promise to stifle or suspend the prosecution, an hat
step taken which interfered with the due prosecution of the offender, and t
the mortgage which was given was a valid security. o e e

Per STREET, J.—The mortgage was obtained by promising, if it was bl‘ble
endeavours would be made to have the punishment made as light as .possf et;
and such a bargain is founded on an illegal consideration, and a security g
in consequence of it cannot be enforced.

Hamilton Cassels, for the appeal.

Grierson, contra.

oyD, C, .
gom;;wson, J. [Feb. 26
ROSE #. MCLEAN. ) lication:
Trade name—Geographical designation—Injunction—Literary public ¢ the
The plaintiffs being publishers of a journal devoted to the interests oht o
book-sellers in Canada, and called “ The Canadian Book-selle!',” soug nad
enjoin the defendants from altering the name of the journal w.hlch”the)‘f"ﬂ‘c
been publishing for eleven years under the title “ Books and Notions, to .
Canadian Book-seller and Stationer,” and from selling it under the l?,tter naﬂ‘c.t
Held, reversing the decision of MCMAHON, ]., that the plaintiff was n
entitied to the injunction sought for. ) pere
Per Bovp, C.—Two elements must co-exist in a case of this kind W .
the inhibition is without regard to the use of a common geographical naTi;
the first of which was present in this case, but the second absent. T he'ﬁl‘sthe
that the publication must have been such as to connect the proprietor wnthh e
publication in the mind of the trade or community interested, but further t ia-
must also have arisen in connection with such prior user of the ge_og s
phical name, some secondary meaning attributable to the epithet whic of
sought to be appropriated—some secondary meaning connecting chzaxfilctel"(’ﬂ
quality of the product. Here, however, the title “ Canadian” in connectlny
with * Bookseller” did not mean, so far as appeared from the evidence, ‘:hc
special kind of periodical or publication, but merely asserted the fact that an
particular print, “ The Book-seller,” was a Canadian publication. Am
cannot have monopoly or property in a geographical name as such.
C. Robinson, Q.C., and Le Vesconte, for the motion.
Kappele and Bicknell, contra,

Bovp, C,, 3 6
ROBERTSON, J. [Feb. 2
PRIDE ». RoGERs.
Crown lands— Locatee—Jurisdiction—Statute of Limitations.

Certain land was located by the Crown to one Rogers, who left the Pr::'
vince in 1868, and was last heard of in 1877. The defendant, a son of Roger®
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:1:(1 ;ﬁ?'edcﬁ _C"f“'muo.usly on the property since 1881, cultivating and improving
till 188 P :‘ntlff. a sister of the defendant, resided on the Property off and on
been in7, when §he went away. Rogers h_ad two other children who had not
possession of the land. This action was brought in 1895.
defexﬁil:;’ }thzt Roggrs must be presumed to havt: been dead.bx 18.84,
title :ls"l ) 1a vawrgd by the operation of the. Statute <.>f Limitations a'g(.md
R a'sl-.lalnst the children who had not been in possession, but the Plamuﬁ"s
tion the CO one-quarter was ?15 gond' as the defendant’s, and in making parti-
. rown should recognize the right of the defendant to the improvements.
recmflh:,:rlalute of Li.mitatio‘ns applied beC-tlUSC the rights involved upon the
of the Cme merely private rights not affecting the pleasure or the soverignty
wn.
and ;:Z \i‘(’)}t‘h‘panies to these Proceefiings ha'd
diction 1 ole case haq Peen investigated without
o decree partition, the fee being in the Crown, no effect should be

given to : s sy

to any such objection to the jurisdiction. Moreover, under R.S.0, c. 44,
« decree the issue of letters patent
table

and the

put themselves upon the Court,
any objection to the juris-

;:(:'nzt'};:léb-sec. 7, tl.lere is juri.sdiction to
case be rl“mvn to .rlghlf!..ll claimants,” :'md declaratory relief may i.n a sul
prope given which ?v1|l .w.ork practically the result of a partition of the
Ty, if the Crown is willing to act upon the judgment of the Court.
Kingston, Q.C., for the plaintiff.
W. H. Rlake, for the defendant.

ARMOUR, C ;
Fal, , C. J‘., STREET, J. }
CONBRIDGE, J. [March 16.

Railways— Mai SPENCER .7/. GRAND TRUNK Ry. CO.
Lz’c); ”; ; _a;)lmiar — Posting letters on— Moving lrain— Invitation—
$ st office department.
Start:ﬂaﬁiros:nhwho posts a ]ettFr on a’mail car attacheq to a train about'to
struck] gh the car 1s furnished with a slit for posting letters under in-
Lons fr{)m the post office department, is a mere licensee.
and rf:teti:lcvlta.tion to post, if any, is the invitation of the post office department
railway company.
trainH;:-li({’ (l:;u the plaintiff, who in attem‘pting to post a letteron a moving
was » trippe and fell over a peg placed in the ground by the company and
injured, could not recover.
Judgment of MEREDITH, C.J., affirmed.
Maclaren, Q.C., for the plaintiff.
Osler, Q.C., for the Grand Trunk Ry. Co.
Wallace Nesbitt and MacMurchy, for the Canadian Pacific Ry. Co.

- { Feb. 17.

WINCHESTER, Master.}
Mar. 16.

DIvISIoNAL COURT.

Mum'cip L oteeti REGINA E.X REL. SUTHERLAND 7. LLEVETT. .

Aw:lr(;he;tImn——~Rclurﬂm,1( Q[ﬁf('r‘—'—-/\’e’/ll.\‘a/ of wote 0 qlld/lflfd elector—
rding seat to relator—Municipal Act, s. r18.

and :\Pphcation to unseat thfe respondent from the office

o declare the relator entitled to the seat, on the groun

of town councilior,
d that the clerk of
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the town, who acted as returning officer at the election, refused to permit two
legally qualified voters to take the proper oaths of gualification or to vote
although they stated they wished to vote for the relator and intended to do 5O
Without these votes there was an equal number of votes for the relator and
the respondent, and the returning officer gave his casting vote in favor of the
respondent.

Counsel for the respondent admitted that he must be unseated, but con”
tended that the relator should not be awarded the seat, and no costs should b€
given against the respondent. An order was made by the Master in Cham-
bers unseating the respondent and declaring the relator entitled to the seat:
Costs to be paid by the respondent. The following cases were referred to:

Reg. ex rel. Dundas v. Niles,1 U.C. Chamb. R. 198 ; Reg. ex rel. Dillon V-
McNeil, 5 U.C.C.P. 137.

Aylesworth, Q.C., for the relator.

W. E. Middleton, for the respondent,

The respondent appealed from so much of the Master’s judgment as
awarded the seat to the relator. The Divisional Court, MEREDITH, C.Jo

ROSE, J., and STREET, J., allowed the appeal, and ordered a ncw election t0
be held.

MEREDITH, C.].] [Dec. 29, 1895
BAIN 2. ANDERSON.

Master and servant—Action  for wrongful dismissal—Indefinite hiring—
Common law rule—Contract not under seal.

Action for damages for wrongful dismissal of the plaintiff, who had been m
the employment of a certain company as superintendent of its factory.

Notwithstanding the statement of the law, found in certain text books a“fi
the earlier cases, that where no time is limited either expressly or by impli-
cation, for the duration of a contract of hiring or service, the hiring is con
sidered, in point of law, a hiring for a year ; the more modern cases have
modified the law as so stated, and it is now pretty well settled that at all eve.n‘s
as to many kinds of service there is no inflexible rule that an indefinite hirnng
is a hiring for a year, but the question is one of fact to be determined accord-
ing to the circumstances of each particular case, and that in the absence of
anything to qualify it, a jury may properly find as an inference of fact that the
hiring is a yearly one.

.

Semble, it is also a question of fact whether such a contract of hiring 18
not subject to be put an end to by reasonable notice to be given by either o
the parties to it, and as to what in the particular case is reasonable notice. ‘

The fact that the employer in this case was an incorporated company, did
not render it less liable under a contract inferred from the conduct Of".he
parties. At one time the exceptions to the common law rule as to the liability
of corporations upon contracts were very limited, being based upon the prin-
ciple of convenience almost amounting to necessity, and applied to smal
matters of daily occurrence. A more liberal rule is applied in the moder?
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cases, trace; . . . .
, traceable to the vast increase n the extent, importance, and variety of

cor , . . . .
I)(Z;(}te dealings which has taken place in modern times.
Olb/””l-“, Q.C., for plaintiff.
sler, Q.C., and McMullen, for the defendants.

S

[Jan. 3.

MFRF
‘REDITH, C.).]
CITIZENS TELEPHONE AND

ONTARIO WESTERN LUMmBER CO. 7.
¢ ErLkcrric Co.
0oy J ; y Yy .
4 rations—~Contract not under seal— Trading company—Partly
Liability.

performed—

al made with trading corporations

Contracts not under the corporate s€
partly performed

relati
az‘(‘;t:)';i::‘)hpyur[(mse‘s for whicl? t,hey are Exlcorpomted, or, pa
thereof if4m'd ;mltme as woul.d m(.L.xce'tl)e Court .to decree specific Performance

Where -:‘( e )fetween ordnmry mfhvxduuls, will be en'fm'ced against them‘.
changes in ’1h 1‘er<; (tre, an electrl}c light company, while they were making
the use. at a Selr flf,t()ry, entered into a contract By correr()ndenceZ 11.1erely for
which wie ‘us |)ie'C|(1f:(l amount, of one of the wheels in the plamuffs’. rrTlll,
on it, and th:( ld.nd'a part 'payment made, the contract was held tolbc I)lntl!ng
the absence plaintiffs entitled to recover the balance due, notwithstanding

” of the corporate seal.
Ewart, Q.C., and Mclennan, for the plaintiffs.
Langton, for the defendants.

MEREDITH, C, 1] [Jan. 3.
Will— oews N SILLS 7. WARNER.
Gift é}lme to religious body —Minister's resident o—Necessity for user as—
or school teacher's vesidence— Validity.
a ]ifeAe:j::t-m by his will, made six months prior to his death, gave to h.is wife
that aﬁe;— hem ;’1'hm15e and lot of land, and, by a subsequent clausg, dlrecfed
of & named l: death tl.le property should go to.the lr'ustees for the time being
repair and ¢ resbyterian church for a manse, if r.eqmred, or to be kgpt in good
said Presl, em.e'd for the benefit of the congreg.atum thereof ; and 1n case the
church be Yt?l‘hl‘n (:lfurgh should cease to exist, €tC, and a Congregat{onal
church foﬂl‘gﬂmzcd in lieu thereof, then to the trustees of such Cong.reganm.ml
ShOrtly’befr rental and benefit lhereof,-or f()'r a pars.onage. The widow died
tion of the(m'a the commencement of this action, which was for the construc-
Hel W'lll,A:md thf’ land had .not yet been used for a manse, etc.
. eld, that the devise was valid.
COmn:())’r:t:olther clal|§e, certainvother land was giv‘en to the'trustees of a name'd
might be 1(" 100l section, on which a teachers’ residence mlg'ht be erected, ov 1t
conditie ented for‘ the heneﬁt'of %he school funds, subject, however, to a
; m of preserving and keeping in order an adjoining plot, etc.
being{::(!’ a devise for cha'rita\_)le purposes within the 9 Geo. 11, c.. 36, and, not
'C[W:Pted by any legns.latfon from the operation thereof, was therefore void.
P Q.C., for the plaintiff
arner, for defendant Warner.
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. - ey-
Smoke and Wilson, (Napanee) for defendants Wilson, Carson & Amey- .
Ruttan, for the Official Guardian.

ts
Derocke, Q.C., for the defendants the School Trustees and the defendan
the Trustees of the Presbyterian Church.
Preston, Q.C., for the several legatees.
Gibson, for the Attorney-General of Ontario.

[Jan. 3
MEREDITH, C.],]
HARPELLE 7. CARROLL.

. ) . Frau(l/
Distress— Withdrawal— Arrangement with tenant —Second distress
58 Vict. ¢. 26, sec. 4—Construction of.

. " ss
After a landlord had distrained for rent, he withdrew the dl;ti‘r: a
under an arrangement made with the tenant, whereby the tenant ‘g.avf a pro-
chattel mortgage on the goods and chattels, the mortgage Coma""m; 'deem
vision that in case the mortgagee should feel unsafe or insecure, 0 should
the goods in danger of being sold or removed, the mortgage moneytime for
immediately become due and payable. The mortgagee, bef(')re the be solds
payment had elapsed, deeming himself unsafe, and the goods liable toled from
and having ascertained that the mortgagee had fraudulefnly conceaond dis-
him the existence of a prior mortgage to the defendant, issued a sec s rent
tress warrant to distrain, as well for the said rent as for another yea
which had become due in the meantime, £y ONGs
Held, that the withdrawal of the first distress, not being a volunta );kiﬂg
but under the special arrangement, did not prevent the landlord from m
the second distress. he first dis”
Semble, the second distress could be supported by reason ot the
tress having been withdrawn through the tenant’s fraud. . . unless
Sec. 4 of 58 Vict,, c. 26, () does not preclude a right of distress,

t
) A . in any evenh
there is an express contract therefor contained in the lease ; and in any
the section is not retrospective.

Machar, for the plaintiff.
Smytk, Q.C., and Deroche, Q.C,, for the defendant.

—— n. 4
MEREDITH, C.]J.] =

BROOKS v. GIBSON.

tle, R.S.0, ¢ 117
Statute of Limitations— T respasser— Possession— Tax title, R.5.0-
sec. 5, s-5. 4—Construction of.

. es-
A 'person claiming title by possession to land derived through P"‘;’:v:i ¢
passers, and by his own possession, can only acquire a title to the land 0
there has been actual possession for the statutory period. s 0. c 1
Sub-sec. 4 of sec. 5 of the Real Property Limitations Act, R.S.0., a.tes in
requiring twenty years possession as to non-cultivated lands, only oper

. c uire
favor of the patentee and those claiming under him, and not to a title acq
under a sale for taxes.

Hamilton Cassels, for the plaintiff.
E. G. Porter, contra.
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MEREDITH, C. J.] [Jan. 6
DONNELLY 7. AMES.
r: jectmmfh[:‘7/1'(z’e';zc"e~rAPo.rse.m’nnfSais*in——27,&' 28 Vict. ¢. 29, sec. 1.

GVid:n an ac.tion for tt?e recovery of land, proof .of P()ssession i.s pr%ma faCief
Seisinn'ce of title; and, in the absence of proof of title in anothc?r, is eV{dence o
if it in fee ; but the pl:\.intiffmust recover on the strength of his own title ; and
cla; ¢ proved t.hat the title is in another, cven tl?mfgh the.del'er}dan't does not
Im under or in privity with such other, the plamnffs’ action will fail.

there\tvh‘:re, in Suc‘:l an action,.the plaintiffs claimed to have acquired a title
COmmo Y possession, but which possession was 1.nerely that of a squatter,
POSSe:r}ng n 1851, on land then patented and in a state of nature, Sl.lCh

sion being without the knowledge of the patentec or those claiming
under him,

Held, under 27 & 28 Vict., c. 29, sec. 1, that in order to create a good title
tger;SSessio.n, forty years possession at le.ast was necessary ; and the ;fct?on
throy O;e fa"led as against the defendant in possession, though not claiming

gh or in privity with the patentee.

Tegis':;l;edp]aint.iﬁs claimed under the. will of their fath-er, wh.ich hac.l never been
conve ed ; while the defendants claimed undfzr a chain of tltle'derwed through
yances by the successive occupants, which were duly registered.

Quzre as to the effect of the Registry Act in such cases.

I/‘Vau"”", Q.C., and /. B. Walkem, for the plaintiffs.

Shepley, Q.C., and Mudie, for the defendants.

RomrerTson, J. [Jan. 6.
RE ONTARIO ForGE & Bour Co.
Auditor—Right to rank as clerk, elc. — W ‘inding up Act.
with.An auditor employed in auditing books of a company does not come
e 'n the designation of *clerks and other persons having been in the employ-
them of'lhe company in or about its business or trade,” so as to entitle him to
to bSpeClal privilege given by sec. 56 of the Winding up Act, R.S.C., c. 129,
e collocated in the dividend sheet for arrears of salary, or Wages, etc.

Akers, for the application.
John Greer, contra.

Bov, C] [Jan. 22.
p LONGBOTTOM w. CITY OF TORONTO.
lead; T . N
a‘;{”‘.’*Nolne under §7 Vict., c. 50, sec. 13 (0. )— Wantor insufficiency of—
“nQutry by judge—Delendants prejudiced.
no bThe want or insufficiency of the notice under 57 Vict, ¢. 50, S€¢- 13(0.). is
ar to an action if the judge is of opinion there was reasonable excuse, or

tha
t the defendant was not prejudiced.

Held, that it is proper practice for the defendant to set up want of notice
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. 0
in case the statement of claim is silent on the point, and then the )u;:-g::::rit
into the cases (if any), excusing the want or insufficiency, and ast ‘were re-
done in this case, and the judge could not say that the defendantsd
judiced, a motion for judgment in favor of the defendants was refused.

A. M. Denovan, for the plaintiff.

1. L. Drayton, for the defendants.

[Jan. 22.
Bovp, C.
¢ REGINA 2. ROSE.

act
e ~ sequent o
Municipal election— Personation— Conviction-—Prioy and —";i 7””( 7 210(0-)
ment as to same offence-- Repugnancy — 55 Vict c. 72, sees- 107 ¢

. ses a

When a clause in a statute prohibits a particular act, and I;:;[;:Z,scs a2
penalty for doing it, and a subsequent clause in the same statul.‘lf | either
different penalty for the same offence which cannot be rf:concn ’e;ed by the
cumulative or alternative punishment, the former clause is re]{)ex;e Consoli-
latter. This principle being applied to sections 167 and 210 © Uunder t
dated Municipal Act, 1892, a person convicted of personation a habeas
former clause was discharged as illegally convicted on a return to
corpus. o, 1 EIL &

Robinson v. Emerson, 4 H. & C. 352, and Mitchell v. Brown,
Ell, at p. 275, followed.

Murphy, Q.C., for the defendant.

J R. Cartwright, ).C., for the Attorney-General.

[Feb. 18
STREET, J.]

JARVIS 2. CiTy oF TORONTO.

15
R oy L0 605
Municipal corporations—Expenditure of public money— Contr ibution

of private action—Injunction.

1f of

A ratepayer having brought an action against a gas company ondb:;‘ z;m‘/e
all the gas consumers of the city, for an account of moneys allege mers ©
been improperly obtained in the past by the company from the C(mhs . defend”
gas, and with the intent of reducing the price of gas to consumers, t leto gran
ants’ Executive Committee reported in favor of authorizing the counse prought
money to carry on the action and any other actions which might be ht suc
by ratepayers where the Corporation was interested, or could have broug
action.

. uch

Held, that the plaintiff was entitled to an injunction to restrain any ?
payment by the defendants. part of

If the plaintiff had instituted the action upon the promise on t.h © would
the defendants to indemnify him, it might well be that such a Pfo‘“‘:e to pay
under the circumstances, have been within their powers ; but voluntar! )flion to
him after litigation the costs which he had incurred, without any obliga
do so, would be ultra vires of the Municipal Council.

Shepley, Q.C., and Lobb, for the plaintiff,

Robinson, Q.C, and McGregor, for the defendants.
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STREE’I‘, J.] [Feb. 20.
REGINA EX REL. HARDING 7. BENNETT.
Municipar corporations— Municipal elections—Quo warranto—Disqualification
—Interest in contract—Property qualificalion.
Quo warranto to unseat R. W. Bennett, who had been declared elected
alderman for the City of London.
reSp(:n 1892 the City Council passed a by-law exempting the property of the
ndent’s partnership from taxation, except as to school rates. .
exemHP?d' thf! exemption not being founded upon any contract, but being an
'Ption without a contract as provided by 56 Vict., c. 35, s€C. 4, there was
1o disqualification.
Regina cx rel. Lee v. Gilmour, 8 P.R. 514, distinguished.
Heldd also, as to property qualification, that the respondent was entitled to

;{L}ahfy upon his rating upon the assessment roll of 1895 as the joint owner of
. foresaid, the three partners being

eehold estate in the partnership property a :
55 Vict,, ¢. 42,

l::_iesd for this property as freeholders to the amount of $10,000 :
- 73 and 86. . .
pro waithSlﬁnding the exemption by-law above mentionfd the partnership
hadpte(:tg l'Cmfnnt:d liable to pay st?hool rates, which, by 54 Vict, € .55', s?c.. 110,
did the e levied by t!xe municipality upon the taxable property within it ; nor
. _ﬂmendmem in 56 Vict., c. 35, Sec. 4 debar the respondent from so
qollahfy,ng; for the words “exempt from taxation” in that section must be heid
resmean exempt from payment of all taxes, whereas the property of the
Pondent was not exempt from school taxes.
Hellmuth, for the relator.
Moss, Q.C., for the respondent.
STREI'ZT‘ 1) (Feb. =5
RE HENDRY.
Iisf.(m Courts— Warrant—** Backing"— Where arrest can be made—
1\.5,0-, c. 51;35' 242 & 243
mag;l;:]ere is no authority for the * b'ac.k'ing ” ‘of a l)iv'ision Court warrflr?txl)y :;
under 'mte’ and a defendant in a Division Court action cannot be mr.cdste(f
the & wa}'"a“t"ssued under sec. 242.0f.the Division .Courts Act, out.s‘l eo
Cou.my in which the Division Court is situate from which the warrant issued.
History of ss. 242 & 243, R. 5. 0., ¢. 51, (Division Courts Act), considered.
F. Cook, for Hendry.
f’)'o;”c}\’ay, for the plaintiff.
glas Armour, for the gaoler.

Dy

WINCHESTER, Master. ] [Feb. 24.

REGINA EX REL. PERRY 7. ALEXANDER.
M"”’.C"/’dl election—Leasehold gualification—Joint assessment.

esi It being necessary for a candidate for the office of town councillor, who
red to qualify on leasehold, to show that e was possessed of $1,200 of such
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hich
ies, one of W
property, the respondent qualified upon two leasehold properties, O

e
) imself and on
was assessed in his own name at $600, and the other to him

t a small
at $1,000. Therespondent leased the second property but suble
thereof to Hall.

part

cond
of the s€
Held, that the assessor should have assessed each tenant

4

t the prop®

property, under sec. 21 of the Assessment Act of 1892, Z“d ::ahis own N3
possessed by the respondent was sufficient, he. owning $ O}O{ 1. making in &
and three-fifths of $1,000 in the name of himself and };;a’ch party t0 pa
$1,200 leasehold. Motion refused and election confirmed. Lk .

his own costs. . -~ Ket

Sec. 86 Con. Mun, Act, 1892, Regina ex vel. MeGrego !

L,C.R-
“wll [hy 35
U.C.L.J. 67; Con. Assessment Act, 1892, ss. 20, 21, K¢ McCullo

449, referred to.

Clute, Q.C., for the relator.
Aylesworth, ().C., for the respondent.

[Feb- 27"
WINCHESTER, Master.]

. . NG CoO.
DAviDSON 7. COLUMBIAN FIRE PROOFING

. . : ership.
Writ of summons— Notice— Service— Foreign parin ? U pited

. . iding in the
On motion by defendants, a foreign partnership, residing ent ©

m
. . . . and state
States, to set aside service of notice of writ of summons

claim,

. d haV”
. surisdiction, and ™.
Held, that a foreign partnership residing out of the Jurls’:(h;::‘l1e i’n Ontart©
ing no office within the jurisdiction, cannot be sued in the irmn
Dobson v. Festi (1891) 2 Q.B. 92, followed.
H. Cassels, for defendants.
D. C. Ross, for plaintiff.
— : 28
[Feb:
WINCHESTER, Master.]
NEFF v. HASTINGS. p a”’”’d'
e 10
Pleading—Crim. con.—Embarrassing pleading struck oul— Leat mart‘iage
. . the
In an action for crim. con. the plaintiff pleaded that before °

en
- one on ) d betwe® .
of the plaintiff and his wife the improper relations were commence the plai®
defendant and the plaintif°s wife, and were continued after

nt of clait®
. . . . e

marriage. On motion to strike this paragraph out of the statem

it was

atiff
, the pla!
Held that the paragraph should be struck out, but with leave to
to amend. Costs to defendant in any event.

. 3873
Perrinv. Perrin, 1 Addams 1; Weedon v. Timbrell, 5 T-R 3
gerald v. Fitzgerald, 32 LJ.N.S,, P.M. &. A. 12, referred to.

Geo. Ritchie, for the defendant,

H. M. East, for the plaintiff,

Fils
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WINCHESTER Master Mar. 13.
) te ]

SAMPLE 2. MCLAUGHLIN.

Security for costs—Proceedings to sty action—Solicitor—Retainer.

ave‘::ere persons r.esiding out of tht.t j.urisdiction instituted procegdings to
strach & action in w.hxch they were plaintiffs stayed,. or to have tpeur na‘mes
from theut as pl:.amtnﬁ”s, on the ground that the solicitor had no instructions
m to bring such action,
Ceed;[elsd’ tlhat the solicitor ‘was not -entitled to seculjity. for c‘osts in such pro-
POSsesfe&a though the applicants resided out of the jurisdiction and were not
of property within the jurisdiction.
Binl a(-:oc/zrane V. Fearon, 18 Jurist 558; Re Percy, 2 Ch. D. 5313 Watlecn V.
n, 3 DeG. & Sm., §16 ; Palmer v. Lovett, 14 P.R. 415, referred to.

ZV- M. Douglas, for the solicitor.
- Armour, for the applicants.

DIVISION COURTS.

—

F
IRST DIVISION COURT, COUNTY OF PRINCE EDWARD.

——

D WILSON 2. DAYTON.
“Vision courts— Jurisdiction—Title to land—R.5.0. ¢. 51, 5¢c. 69, $-5. 4

sale :2 ﬁ?;%“c’“ for rent of land the defendant alleged that there was an actual
into pogge oy the plaintiff (although no conveyance was madc) and that he went
claimeq OSlSlon and made improvements thereunder  Athough the dt;fepdant
on any flll'lt]hy fOr_damages for breach of contract of sale, not ap arently insisting
Within the er claim of ownership. it was held that the title to land came in question
ore a Dj meaning of the Division Courts Act, sec. 69, sub-sec. 4, and that there-

ivision Court had no jurisdiction.
{PictToN, February 10, 1896 —MERRILL, Co. J.

This was a claim for rent of land. The defendant disputed the claim, and

also ¢ . .
qutsﬁounter‘dalmed for damages for breach of contract of sale of the land in
on,

) M. Young, for plaintiff.

- A. Wright, for defendant.

dicﬁiﬂERR”'L’ Co. J.—It is first necessary to dispose of the question of juris-
dispu? For although no notice under sec. 176 of the Division Courts Act,
only ing the jurisdiction has been given, that has been held to be required
Creq where some Division Court would have jurisdiction. See Mead V.
and 7 8 P.R. 374, 32 C.D. 1; Re Knight v. Medora & Wood, 14 AR 112

e Graham v. Tomlinson, 12 P.R. 367.
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Sec. 69 of the Division Courts Act provides that * the Divnslog c(:',‘::tts
shall not have jurisdiction in any of the following cases.” 4. “AC rea
for the recovery of land, or actions in which any right or title to any corpo
or incorporeal hereditaments, comes in question.”

If this is applicable to the matter of the counter-claim, then, unles
of the Act enables me, I cannot deal with the counter-claim in this Court.
section provides that “ where, in any proceeding before a Division Courts ris*
defence or counter-claim of the defendant involves matter beyond the U m-
diction of the Court, such defence or counter-claim shall not affect the C(r)s)':
petence or the duty of the Court to dispose of the whole matter in contro\let >
so far as relates to the demand of the plaintiff and the defence thereto, bt;l be
relief exceeding that which the Court has jurisdiction to administer, sha
given to the defendant upon any such counter-claim.”

I have not been able to find any decision of material assistance to me[:;
construing this section, and a somewhat careful examination of it has l?ﬂ .
in doubt as to itsmeaning. In Dawis v. Flagstaff Silver Mining €03 9 1 i
228, the question of jurisdiction had reference only to the amount of the € ¥ nt
pecuniarily, and not to its character otherwise. Here it is not the amoﬂas
claimed by the counter-claim that affects the jurisdiction, but its charactet
involving a question of title to land,

s secC. 74

the

ad bee?
the
the

If all that portion of sec. 74 following the word “ controversy” h
omitted, no difficulty of construction could have arisen. But to say that
court shall dispose * of the whole matter in controversy so far as relates to'der,
demand of the plaintiff, and the defence thereto.” and then to attach this © ter
“but no relief exceeding that which the court has jurisdiction to admll’":his
shall be given to the defendant upon any such counter-claim,” is 10! ses
to place the matter back just where it was before ?—at least, as t© causc
where title to land would come in question. Does the last quotefi ‘Cla t
indicate the intention of the Legislature to confine the enlarged ju,isd;FtIO“
cases formerly beyond it. by reason merely of the amount or sum cmmeher
debt or damages being too large, but not to give jurisdiction in cases ¥

. the
Division Courts could not, before that, administer relief, such as where

right or title to land was involved ?

t
.I am of the opinion that such was the intention of the Legislature i d;a
a fair construction of the section supports this view, and that if in this cas '
question of right or title to land is involved, this Court has no j“'isd'Ct'on
deal with it. In Re Crawford v, Seney, 17 O. R. 74, the Division ce
was held to have jurisdiction. There t};e plaintiff agreed to sell a par o
of land for a certain price; $i10 of the purchase money was paid, an ple
d.efendant went into possession. After remaining in possession a Consideraivc
time, and not being satisfied to accept such title as the plaintiff could Sthe
him, he at length abandoned possession ; and the owner then brought the
action for use and occupation. The only dispute seemed to be whether .
defendant had continued in possession as prospective purchaser, or had bec® in
a tenant of the plaintiff, and liable as for use and occupation, the title remd
ing in the plaintiff during the whole time.

-
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The defendant alleges,

but an actual sale by the
and made

not tgairf]::; 3rcumstances are somewhat different.
Plaintiﬁ' . himas merely an agreemept for a sale,
improvements é[ and that he went into p.ossession thereunder,
was agreed ;hec-’l«’t.nd.no conveyance having l_)een made by the plaintiff as
Sustained d;ma ,ep aintiff entered into possession, whereby the defendant
From ges, a'nd counter-claimed accordingly.
defendant ha;echwo"dmg of the counter-claim it might be inferred that the
€aving such un:l??n to al')andon al! glaim to any right or title in the land,
claim for darm isputed in the plaintiff, and contents himself with a mere
Contract of Saleges, But the Flefendants’ right to damages for breach of a
Made, [y that must necessarily .depend upon a valid contract having been
10, or vest in " case the ownership or title (equitable, at least) would pass
the defendan’tt e defendant. If not, then no such ownership passed, and
In eith 'would not, of course, be entitled to damages.
right in th:;’a‘:::e,'ll‘ would seem to F)e determining a question of title to or
O title therein f he defendant having chosen to abandon all claim to right
determining S (111 F‘e has done so), would not relieve me of the necessity of
n fact | Woulg(‘h’ n Ordcf' to ascertain whether he were entitled to damages.
for decision 1 ave to fiISp?se of the same question that would be presented
Specific perfo"),l]:nsupenor.('ourt’ were the defendant asking for a decree for
e Crawford v S‘ce. This case, therefore, is apparently not governed by
and | fing myse.u: ‘;:6’)', presenting some features not possessed by that case ;
as no le‘iSdictio;tt ough reluctantly, forced to the conclusion that this Court
As to th ‘ (? try the matter of the counter-claim herein.
contending t;'plamnﬂ’s claim, that being disputed by the defendant, and he
Money, and ndt Whate"er.sum he did owe, was as interest on the purchase
Would firgt hOt as rent, it would appear that in order to determine this, 1
thus the righ, zve_t‘) say whether the defendant held as tenant or owner, and
"t would r title t(? the land would, apparently, be brought in question.
all cages, ey seem desirable that Division Courts should have jurisdiction in
the amo;m Z" where t!xe title to land should come directly in question, where
tain limit. lrt sum claimed, or the value of the land, should not exceed a cer-
in at least may be noticed that these courts already have jurisdiction
(1) In inter lWO cases in which the title to land may come in question.
ICA’t‘n/,y E’eé(l:der proceedings under certain circumstances. See Munsie V.
or °"°rﬁo’wii iP . 50. (2) Where damages are claimed, (not exceeding $20)
Powerg Conferg ;nd for the. purpose of driving logs or timber, etc., under
May be broy r}:e ) by The"hmber Slide Companies’ Act, ““the action . .
try, and dis é:) tin the Division Court, which shall have jurisdiction to hear,
'flay be l‘aiszds;? of the case, notwithstanding the question of any title to lands
ee 52 Vict., c 16([:::; tl:; court shall not determine the matter of title, etc.)
By sec. y . .
er beyonljguof RSO, C. 44, where the defet.lce or counter-claim involves
of the proceed; he jurisdiction of the court, provision is made for the transfer
f a party 1o “]ngs to the High Court. But that is only upon the application
the proceedings. 1 cannot, ex mero motu, order such transfer.

Mmat,
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Province of Mew BWrunswick.

SUPREME COURT.
McDONALD 2. RESTIGOUCHE SALMON CLUB. _
Deed of infant— Reasonable time to repudiate after oblaining majort .

Held that five and one-half years is an unreasonable time to wait gftef cor‘“n'gg.
of age to decide whether a deed executed while under age shall be repudiate O‘meﬂ
__Held also, Tuck, ], dissenting, that where defendant in an action of &)¢¢
claims title, ouster must be proved by plaintiff under 57 Vict., c. 10, 8¢C-s 66.

(EN BAnc—anonlcTON',Ffb' :i
This was an action of ejectment to recover possession of an U“d'v'd:re
. interest in a lot of land of which the plaintiff alleged he and the defendants weS'
tenants in common. On June 4th, 1880, the Crown granted the land 10 fl“ser
tion to John P. Mowatt and John M. Fraser as tenants in common. krathe
was at this time about 17 years of age. The lot in question fronts o7 ur-
Restigouche river, and its principal value lies in the fishing privileges apPﬁa_
tenant to it. Soon after the grant issued Frasers father entered into negothe
tions with one Winchester who sought to purchase certain lands for
defendants. The purchase price agreed upon was $33,000, but the land to ot
conveyed included the undivided interest of Fraser to the river front of then )
in question ; the interest of Mowatt having been already secured by de:;m_
ants. Fraser, at the request of his father, executed a conveyance 0 tion
chester of his undivided half-interest in that portion of the lot in que® ded
lying between the road and the river front, leaving the title to an ““d"cvin.
one-half part in the residue of the lot in Fraser. This conveyance ' the
chester was dated June 15th, 1880 ; Winchester immediately conveyed wber,
defendants and they continued in possession ever since. In N ovem uff,
1889, Fraser executed a deed of his interest in the whole lot to the P‘amfore
and- it was under this deed that the plaintiff claimed. The plaimiﬁ' there .
claimed an undivided half part of the whole lot, and a tenancy in commor‘
with the defendants, while the defendants claimed the absolute title t0 d.‘at?) -
tion of the lot between the road and the river, and admitted the tenancy in€ nce
mon as to the residue.  Nine years elapsed from the time of the conve)’ar
from Fraser to Winchester and the date of the conveyance from Frase
plaintiff ; and over five years and a half from the time Fraser came of & ¢
he conveyed to the plaintiff, four years of which Fraser’s father was alive.
Two questions were left to the jury: (1) Whether at the time the dee ethe
made to Winchester, Fraser represented himself to be of age- (z) Wh th
the time which elapsed from the time Fraser came of age until he Kavei
deed to the plainttff was an unreasonable time for him to take t© coﬂssdo
whether he would repudiate the deed to Winchester or not. The first que

. hin
the jury refused to answer, and to the second they answered “we do not !

the time taken was unreasonable, e on the
The trial Judge directed a verdict to be entered for the plaintiff on the
issue of title for an undivided one-half portion of the lands lying betwee

road and the river ; and directed the jury to find for the defendants on
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Leave was reserved to the

he whole caseé ; and for
uster as to

iss
de?e;((i);no:mer as to the remainder of the lot.
the Plaimi}to move to enter the verdict for them on t
the to move to enter a verdict for them on the issue of o
whole or part.
for thl/:'jz:n' Q.C,, for the defendants,
unreaSOnar;‘dénts on the issue of title, co
the qllestio)ne ;."ne had elapsed before Fraser repu
was misdirec(:' “‘?reasonab]eness is for the court and not for the jury ;
and that he slmn]m the lea.rned Judge to leave the second question to them,
Pugsle g“cd have directed a verdict for the defendants.
tracts are \'},(;id T an(% Montgomery for plam.tlﬂ's, contended that infants’ con-
i“‘erest, s v ?(‘l‘d ’VOIdahle, and that as this deed‘is against the grantors’
to prove oust o1 . They also contended that the plaintiff was not called upon
fore moved ufr where t‘hat had not bf:en denied by the defendant, and there-
The follo::t' a verdlct'f(.)r the plmptiff be entered on the issue of ouster also.
Doe dem, Seel ing authorities were cited: 1oe dem. Foster V. Lee, 2 Han. 486;
289 ; Zouch Vy }’) Charlton, 21 N.B. 119, 120 (1892) 5 Carter v. Silber, 2 Ch.
Ken. 194 ; D arsons, 3 Burr. 1704, 1804 ; Doe dem. Duffin v. Simpson, 3
McAvoy L Ry” v. Dyer, 2 Cox 92 ; Finch v. Finch, 15 Ves. 43; Stock V.
Foley V-'-’(.};n {' '5) Eq. 55; Collinson V. Collinson, 3 DeG., M. & G. 499 ;
Conve),am_in ada Permanent Loan & Savings Co., 4 O. R. 38 ; Perkins on
Allen, 1), &g’R‘S ed., sec. 125 —— V- Handcock, 17 Ves. 383 5 Allen V.
15C. p, 6'2 . M 3}8 ; 'lels v. IZav'ns, 9 C. P. 510} Featherston V. McDonell,
Ohio 255 ; P’V ”‘C"ﬁ/’m v. '/”c‘(zu”‘e'. 34 U.C.R. 1573 Drake v. Ramsay, 5
617, 627 "Iu;a :‘e’ v. Lewis, 4 Har. (Del.) 755 Irving v. Irving, 9 Wall.,
Ht’/(; (‘Ovm ens Case, 4 Ch. App. 31; Carfery. Silber, 2 Ch. Div. 278.
Fraser di:i ° errulmg Fasle-r v. Lee, and Seeley v. Charlton,
and that thec:; reP“d‘atC‘wuhm a r.easonable time after the coming
Held o) eed from F raser.to W}nchester is good.
ouster ag also (Tuck, J., dissenting), that plainti
s to the residue of the lot.

On thi .
Cited, his latter point, sec. 66 of the Ejectment Act (57 Vict.,

moved the full court to enter a verdict
ntending that in point of law an
diated the first deed ; that
that it

cited supra) that
of age,

ffs should have proved

c, 10) was

Province of aanitoha.

QUEEN'S BENCH.

TavLor —
» €] [March 2-

McLEAN v. REEKIE.
Nz’gltjg’mce—Fx’re, damayges for setting oul.
lar to the case of Booth v. Moffatly
has since been affirmed by the Full
a special note of it here,
great interest
hasize the

nOtegl::tl: a case in many respects §ixni
Court, and ?t 41, the decision in which
except that thwouk? ha'rdly be necessa.ry to make
‘hroughout Me spbmct is one of extensive application and very

anitoba and the North-West, and it is well to emp
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airl zmd dO
responsibility which all persons incur who set out fire on t};.e p‘;'di:‘; thickly
not thoroughly extinguish the same. The defendant, }Vl‘o 'Vf: cy dry, an
settled neighbourhood, at a time of the year when everything waslven)’““le fall
there were a great many yrain stacks on adjoining farms, 'w ;?, to burn 3
ploughing had been done, and on a very windy day, 'SC"‘ his )v);d that the
number of heaps of straw on his own property, and it was p'roxed fom
plaintiff’s grain stacks had been destroyed by a fire which St‘“: ke sure that
burning heaps of straw. The defendant had taken no steps to m.lﬁre was oub
the fire he set out had been extinguished, and trusted that the
without going or sending any one to see.

aused
Held, that the defendant was responsible for the damages so cau
plaintiff.

the

tothe

Appeal from County Court of Morden dismissed with costs.
Ewart, Q.C., and Martin, for plaintiff.
Munson, Q.C., for defendant.

KILLAM, ].]

[M;u‘(‘h 5
THE QUEEN v. EGAN. s decision
Criminal Code—Summary trials—Appeal from magisirates aect: Crimind
In this case the simple point decided was that section 808 of ‘he;m apped
Code, although badly expressed and wrongly punctuated, Prevel’:]ts part LY
from the decision of a Police Magistrate on a summary trial under
of the Code, because it must be read as if it was framed thus : iries befor®
“The provisions of this Act relating to preliminary m.q.?:ms of Part
Justices, except as mentioned in secs. 804 and 805, and (he"pI'OVlS
LVIIL,, shall not apply to any proceedings under this part. lauses PO
Hence secs. 879-884, being in Part LVIII., which are the only ¢ ;ly in cas®
viding for any appeal from a conviction by a magistrate, do not apl

of a conviction on a summary trial under Part LV.
MacLean, for the Crown.

Ashbaugh, for the prisoner,
S [March 5
KirLawm, J.]

MAXWELL 2. M. aND N. W. RarLway Co. N~
Practice—Production of documents— Receiver—Railway ( ”m: ac-e pooks
This was an appeal from an order requiring defendants to produ
and documents to give the plaintiff discovery. i the hands of
It was contended on the appeal that as the company was in ments
a receiver who was entitled to the custody of the books and ‘?ocuh“d not 17
company could not be required to produce them ; but the receiver
fact taken possession of them. usual orde”
Held, that the plaintiff was entitled to the production. The uments
however, was varied by directing only that the books and doct’nur h"“‘:’
produced to the plaintiffs or their solicitors on demand after.'wen(ykeir golic”
notice at the company’s general offices, and that the plaintiffs ort

tent
. . the con
tors be allowed to take copies of, or extracts from , such portions of
thereof as relate to the matters in question.
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the aIc‘:il{UdKf C()vtexlded that it would be better not to ta!{e the books out ot
claim th‘u ’:;)“ess“_’n of the company, as t.here was a plausible ground for the
time, nné | ‘e'recenver coulq take possession of thg books and. papers at any
Appointed ::Cause the parties to the suit in which lh.e r?cen\'er had been

Ol'der, ; e‘f? not before the.Court on the present application.

lVi[m,,mflul on aQ,)cle, without costs.

2 son, for plaintiff,

tppen, for defendant.
DUBUC, 1] March s.
WHITLA 7. AGNEW.

Production of books—Notice to

P Lg? ] .
Actice — I ;
—Iixamination of judgment lor
DProduce, /g et

prod::’e"h‘?:fsnd;mt in this case contenfled thnth he. could n'ot be compelled to
he haq ot 1 woks an i dolcumcnts on his examination as 'fljud;;mem debtor, as
of Rule 736)&:'“ served with subpana duces lecun, and relied upon t.he language
that any 0 th.e Queen’s Bench Act of 1895 (Ont. Rule 429), which provides

person liable to be examined as a judgment debtor “may be com-

Pelled ¢

¥ . "

Minner attend and testify, and to produce books and documents,’in the same
d the same conse-

a : [N . .
and subject to the same rules of examination, an
in respect

Uences

zfe‘:ﬁ?;holf]enzglecting ) il.ttcn(l or refusing to disclose the matters

Held i 1'1);] be exam‘mc.d, as n’\ Ehe case of a .wuncss.” o
a wit“ess,at a l"e word * witness’ in this Rule is not nfzces-sarl'ly limited to
10, and mgy a trial, but lhm'th.e practice on such an examination 18 .mmyogous
discovery :nl:iroperly be assimilated with, the practice upon an e:falnlnatlon for
Notice t,, pmd‘ r‘ Rules 374 and 384, and that it was quite sufficient to serve a

Appeal fru(.t: such books upon dftfen.dant, w.hlch had been done.

Ell oty om orde.r of Referee, dismissed with costs.

y for plaintiff
1/17/1‘(Ul, for defendant.

Fult Coun]

[March 7.
S’alu/e , GiLEs v. MCEWAN.
’rhiS{;r Frauds— Hiring and service—Quantun meruil— Joint creditors.
31, p. 678) aslan appeal from the decision of TAYLOR, C.]. (noted ante vol.
e Plaim‘iﬁ‘- n “‘ldll"?n to the facts there mentioned it might be stated that
efore the s were dismissed from ‘the service of the defen.dan4t two days
the dismis‘fi""o“'d have completed their year of service, and no justification for
Held sal was proved.
the; ’v;et?at the plaintiffs could recover for the value of their services, and
the am;’“l agreement might be given in evidence for the purpose of show-
joint one alulnt that defen.dant had agrec'd to pay, and [ha.( the hnmg.was a
der.mn’ s:ough no action could be brought directly upon it. Maddison V-
Helu; 1 pp. Cas., at p. 475. .
valye of ¢ also, tha.t the plaintiffs could sue jointly, and only jointly,
P their services.
”Ow;‘;/’;;o,{- v. Lawes, 1 Q.B.D. 2845 Maver V. Payne, 3 Bing. 285 ;
v. Bluett, 1..R. 9 Ex. 307, followed.

thay
ing

for the
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SRS

. g estOfed'
Appeal allowed with costs and County Court verdict for plaintiff
West, for plaintiff.

Bradshaw, for defendant.

March ! 1
KiLLAM, J.] (

HoLMwooD . GILLESPIE. )
Statute of Frauds—Sale of land— Quantum meruil. archase

This was an action in the County Court for the balance 'of thehpdefcn .
money of a piece of land which had been sold by the plaintiff to the U754
ant, and conveyed to him at the plaintiff’s request by a third party, resell t0
originally purchased from the plaintiff, and had verbally agreed 10 specting
him. There was no agreement in writing signed by the defe“d“nt,red appar”
the purchase of the property by him, but he had received a deed, an
ently no question of title was raised. omised €

The Judge of the County Court found that the defendant had pr . upon
pay the balance due, and held that the plaintiff was entitled to reco
an account stated. nd relied

The defendant then appealed to a Judge of the Queen’s Bench, aM R. 627
upon the decision of TAYLOR, C.]., in McMillan v. Williams, 9 * .nd sold
that a common law action for a balance of the purchase money © has be¢
under a verbal agreement cannot be maintained, although the deed
delivered. 8) that the

Held, following Giles v. McEwan, (noted ante vol. 31, P- 67
plaintiff was entitled to recover.

Appeal dismissed with costs.

Aikins, Q.C., for plaintiff,

Clark, for defendant. he

(Note.—This case differs from McMiilan v. Williams because !

. a
e
no evidence of any promise by the defendant to pay the balance claime®
he had, in fact, disputed the indebtedness.)

was
ré
d

The Referee arch 12
TAYLOR, C.J. M

DoLL v. HOWARD.

14
of ¢lo
Practice—Transfer from County Court to Queen's Bench—Statement of
necessary. by

rred
This action, originally brought in the County Court and t’ra!;;::‘c AC
order of the County Court Judge, under sec. 86 of the Queen’s

nt
o . . N efenda
1895, the plaintiff as his next step, served a notice of trial, when the d

moved before the Referee to set it aside. obrook 38
Held, follow Davies v. Williams, 13 Ch. D. 530, and The Cars et of
W.R. 543, that the action must be commenced de novo, and 2 Sta;one: d
claim filed in the Queen’s Bench before anything further can be
that the notice of trial must be set aside.
The Chief Justice, on appeal, affirmed this decision.
Hough, Q.C., for defendant,
Mathers, for plaintiff,
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Drovince of Writish Columbia.

SUPREME COURT.
DAVIE’ CJ] [March 3.
GRIFFITHS 7. CANONICA & ROLSTON.
Lease—A greementr—Reg‘iA‘lI‘ah‘(m __Notice—Fraud.

Samecé;eaéed to C. a.certain piece of prf)perty for a term of years, ?“d the
said Prex);i . ente‘red into an agreement with .C. to sell to him the buildings ot
good re aiSCS-' C. covenanted to pay rent in advance, to keep premises il
further :)h :, pay insurance and not to assign lease without the. consent of f‘x.,
lease Wasa d‘"';)’ brez.;ch of covenants nullified lease at the’npuon of G.. The
directly ref uly registered, but thf agreemem was not. The lease did nf)t
assigned the“ 1t0 the agreement. C., without the kx'mwledg.e or con‘sent of G.,
the lease edease to one R. f(?r one-half of the period of bls, C.’s, time under
in insura;an R. }'egxstered his sub-l.ease. In the meantime C. fz-ulgd to pay
so0n as Gciprermums a'nd also the msfalments of purchase for buildings ; as
rent mon. ;came FOgmzant of C.'s assignment of lc?ase, he refused' to accept
premises eydmn'] t?lther C. or R., and 'brought.su\t for repossession of the
as well a:g, buildings and for cancellation of his agreement and lease to C.
between ( s Slﬂ‘)-lease to R. It appears R. had knowledge of the agreement
with 7 and G., and that C., as per that agreement, was not to assign lease

out Gs consent.
ring foh:edEfendants depended on the Land Registry Act, R. s
period wc. 35. Defeqdants also set up that sub-lease being on

» Was not an assignment.
plea;{::’gt:hi’.lt R. having ‘notice of the cpntempomneous
defects of (;?’lm.the p}'oteeuon of sec. 35 of L. R. Act, and sucl
s title directly affected R. Paget v. Mitchell, L.R. 28 Chy. D. 255.
leaseJ::gmem fo.r G. agftinst C. and R. for arrears of rent, vacating term of
cancelling registration of lease and sub-lease, also for costs of suit.

Russell and Godfrey, for plaintiff.

MC'G”» for Canonica.

Wilson and Campbell, for Rolston.

pecially refer-
ly for half the

agreement could not
h being the case the

Rorth-TWlest Territorics.

'  QUPREME COURT.
NO - - oy
Scorr, J. RTHERN ALBERTA JUDICIAL DISTR

" Chanju;e,.s_ } [March 5.
RANDALL # ROBERTSON.

Th . Pr actice— Adling co-defendant—J O ¢ 4
arrearsefacnon was for damage's for illegal distress of .p_lamtlff’s goods for
Plaint; of rent. Defendadt, who in distraining acted as bmhﬂtfor one (.)sbon.)e,

ifs landlord, from whom he took a letter of indemnity, applied with

ICT.
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consent of Osborne to have him added as a co-defendent, with leave to Oszgl‘:
to set-off or counter-claim against plaintiff for (1) arrears of rent; (2)
version of goods ; (3) rescision of an agreement for sale of 1,’0°f15~ nter-
Held, that the matters in respect of which Osborne desired to cot lve
claim do not arise out of the subject matter of the action, and are not nvo
in the cause or matter in respect of which the action is brought.
Montgomery v. Foy, 14 R. Sept. (1895), distinguished.
Application refused with costs in the cause to plaintiff in any event.
McCarler, for application.
Harwvey, for plaintiff, contra,

Scorr, J.
In Chambers.

) McCARTHY v. BRENER.
Practice—Service out of jurisdiction—Small debt p rorezlw‘f'- d out
This was an application to set aside the service of a summons 1Ssu€ debt
of this Court under the provisions of the Judicature Ordinance for small ario,
procedure (Ord. 5, 1894), and served on the defendants at London, Onta

! 4 X ing
where they resided, without any order having been obtained, on the follow

. . dic—
grounds : (1) That defendants are resident and domiciled out of the juris
tion of the Court,

e
which has no inherent jurisdiction over them. .(2). ’I‘ha: tt;;e
Legislature has no power to subject such persons to the jurisdiction O'uris-
Courts. (3) That there is no Ordinance authorizing service out of .the Jl or
diction of a summons such as this, (4) That the summons was not ‘-”fue( the
service out of the jurisdiction, and no leave has been obtained. (5) That uch
service has not been allowed by a Judge, nor was leave obtained. for Sthﬂt
service. (6) That it does not appear by the pleadings and Pfoceedmg;Or .
this 1s a proper case for service out of the jurisdiction. (7) That sec. 32 ()0 tion-
No. 5, of 1894, has not altered the law respecting service out of the )unsdlgscn!
Held, (1) that as the principle of assuming jurisdiction over ad the
defendants in certain cases is part of the universal practice of natlops an has
colonies (Piggott, pp. XLVIIL, and 201), and the Dominion l’arhamcﬂ"nis-
conferted on the Territorial Legislature the right to provide for the adr'n‘ ia
tration of justice in civil cases in the territories and procedure in the te.mwver
"Courts.  The Territorial Legislature has the right to assume jurisdiction oout
absent defendants, and has power to make provisions for service on them

of the jurisdiction as a part of the procedure of the Courts.

. '5—
Held, (2) that the ordinance does authorize the service out of the‘,uﬂor
diction of the small debt summons, and th her

the issuing or serving of the summons.

Held, (3) That it is not necessary to show by the statement of Clalmfd:at
the cause of action is one falling within the cases mentioned in sec. 32 © ot
Judicature Ordinance, but if the defendant can show affirmatively that it '3 )
a case where service out of the jurisdiction would be allowed under the 5%
section, the service of the summons wilj be set aside.

Application dismissed, with costs

Muir, Q.C., for application.

P. McCarthy, Q.C., plaintiff in person, contra.

[March 5'

at no order is gecessary et

s vent.
n the cause to the plaintiff in any €
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BoOOK REVIEWS.

R . i
ecollections of Lord Coleridge, by W. P. FISHBACK Indianapolis and Kansas

City, the Bowen-Merrill Co., 1895.
no This is a very well written and interesting sketch of the life of this well
(jolwfl man. [t brings to our notice numerous incidents in the life of Lord
o eridge unconnected with his legal career, with which all lawyers are more
r less familiar.

=

FLOTSAM AND JETSAM

3 .
The time during which a party might address the Court was regulated

b
Y & clepsydra or water clock.”—ZLondon Law Times, 1 sth Feb., 1896, p 301.

« .
If a case could be found about absolutely nothing, 1 think it would go

on
forever 1”— prr FERGUSON, .

In ancient Greece an orator did stop

When the clepsydra marked the final drop.
But now, alas ! he may go on and pour
His vapid eloquence from hour to hour,
And Patience on the judgment seat must sit
And hear forever talk devoid of wit.

T
HE MONROE DOCTRINE.—The frequent reference to the “Monroe

:25;;2:” fat‘ the‘ present time ‘makes it de'sirable to examine tlfe
had for soo its origin and what it really consisted of. In 1823 Spain
outh A e years been 'engaged in a contest with her revoltfzd colonies in
Powers ‘:y“erma‘ and an interference on thg par't of the? allied European
of the cis ‘fﬁﬂtemplated on beha.lf .of Spain, with a vnefv to reconquest
against t%‘om‘?s- Both Great Britain and the United States protgsted
onroe, ; 'S interference, and on the 2nd  of Dccepber Premdgnt
as follo\:,:? h:‘s seventh annual message to Congress, cnuncnated'hls doctrine
selves we h In the wars of the European powers in matters relating .to thex:l\'
0. Itis aIVe never taker‘x any part, nor does it comport with our policy to do
sent injurion y when our rights are invaded or seriously menaced that we re-
this hemisesl or make preparations for our de‘ence With the movements in
which phere we are of necessity more mtlmately conn.ected, and by cat';?le:s
Political : st be obvious to all enll'ghtened.and )'mpartla.l observers. . e
that of AYStG.m of the a]hgd powers is essentially different in this r'espe.ct ;oxjn
respectiy me"‘cfi- The difference procegds from that which exnstsdmt i:r
amicaly] ¢ governments. . . We owe it, therefore, to candor, and to the
€ relations existing between the United States and those powers, to
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declare that we should consider any attempt on their part to extend their syS,;
tem to any portion of this hemisphere as dangerous to our peace and safety-
Though sound as a political doctrine, and wise in the circumstances v'vthh
gave rise to its enunciation, it is too vague to be applied asa rule of inter
national law, and even as a political formula requires careful limitation to "
cumstances and purposes similar to those of its origin ; while in result, a8
truly said by a writer ten years ago, it has been its fate to be “ Pefvef‘ed at
home and misunderstood abroad” To quote the same writer (“ ESSR}’S on
Modern International Law,” by J. T. Lawrence): * Just as American inter”
ference in European affairs is permissible when American interests
are clearly involved, so is European interference in American aﬁ'al;‘-"
justifiable if definite and unmistakable European interests are concernec
‘The Monroe doctrine objected to the trajection of European State SyS‘FmS
across the Atlantic, but it did not declare for the closure of the Americal
hemisphere to European diplomacy” The United States have on severd
occasions interfered in the settlement of matters within the Eastern hemY
sphere. e.¢., the surrender of Denmark of the Sound dues, the Egyptian Law o
Liquidation in 1884, and the West African Conference at Berlinin 1885 ; but the
present is not the first notable occasion upon which they have attempted 0
extend and misapply the Monroe doctrine On the question of the panam?
canal the United States contended that it should be under Americal
control, and refused to surrender this control to any European power O com-
bination of European powers. When in 1889 there was some possibility of the
French Government getting control, the United States Senate resolved tha
the government of the United States would look with serious concern a7
disapproval upon any connection of any European government with cor}Stf'uc;
tion of the canal, and must regard any such connection or control as inJlnrlol{r
to the just rights and interests of the United States, and a menace to the!
welfare. Just as Mr. Blaine attempted in 1889 to wrest the doctrine b_eyO“o
its proper scope, so now Mr. Olney and President Cleveland are trying t‘n
“ go one better,” by claiming that in a boundary dispute between Great 'Bl'““'
and an independant American republic, the United States shall determine !
mode in which the dispute shall be tried. . o
We may note the following limitations to the doctrine in its relation ‘_
Great Britain and the present dispute as to Venezuela. (1) It is a mere dOfs
trine of political formula and not a rule of international law. We have Calv®
authority for this, and even Wharton admits it. (2) Great Britain is itself ‘: ]
American power. What of Canada, Jamaica, Trinidad, British Honduras,
British Guinea? (3) The doctrine was directed against the introduction o
European “ political systems ” into America. Neither the making or C(m“ri'
of a canal, nor the method of settling a boundary dispute with another Ame

. . w
can State, is the introduction of a * European political system.”—~77‘¢ La
Times (England.)



