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DOMINION LAW REPORTS

J. 1. CASE THRESHING Co. v. WHITNEY.

Saskatehewan Court of Appeal, Hauwltain, C.J.S., ond McKay and
Martin, JJ.A. October 23, 1922,

Statutes  (SIID—125)—Fanm 1 EMENT Act, R.S.8. 1020, CcH.
PROSPECTIVE OR RE’ ECTIVE OPERATION,
yrovisions of the Farm Implement Aet, 1915 (Sask.) ch
17, and 1916 (Sask.), ch. 26, sec. 7 ing amendments
5, ch. 28, respecting appraisement by arbitration after re-
possession by the vendor are not retrospective, and do not apply
to contracts for the sale of farm implements in existence at the
time the Act was passed,
[West v. Guwynne, [19011] 2 Ch. 1, distinguished; Re Joseph
Suche & Co. (1875),1 Ch.D. 18; Re Athlumuoey; Es purte Wilson,
[1898] 2 Q.B. 547, applied.]

APPEAL by the defendant from the trial judgment on a
case stated as to the meaning and application of certain
provisions of the Farm Implement Act. Affirmed.

The facts of the case are fully set out in the judgment
following.

;. N. Broatch, for appellant.

F. L. Bastedo and Henry Ward, for respondent.

The judgment of the Court was delivered by

MARTIN, J.A.:—By an agreement in writing bearing date
October 20, 1914, the plaintiff sold to the defendant and to
A. A. Whitney and R. G. Whitney, jointly and severally, and
the said parties agreed to purchase from the plaintiff,
jointly and severally, certain second-hand machinery, in-
cluding one 40 x 60 separator and one 75 h.p. simple traction
engine, for the price of $3,280.95. In accordance with the
terms of the written agreement, the purchasers gave to the
plaintiffl joint and several lien notes for the amount of
$3,280.95, dated October 20, 1914. The machinery was
duly delivered in accordance with the agreement, which con-
tained the following provision:—

“The property in and the title to the said goods shall
remain in the vendor and shall not pass to the purchaser
until the vendor has received in cash the purchase price and
interest. If the vendor should, at any time, consider that
any part of the purchase money is insecure, it may take
possession of the said goods, and if necessary repair the
same and sell the same or any part thereof either by public
or private sale without any notice at such time or times
and upon such terms and for such price as the vendor may
deem best and the net proceeds of such resale when actually

Sask.

C.A.
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Sask. received in cash (all costs, charges and expenses, including
Cc.A. transportation, being charged against and deducted from
—_"  the purchase money) shall be credited upon the purchase
‘i‘,iul{ CasE price and the purchaser shall remain liable for the balance.
gﬁ_‘“"GUpon the vendor taking possession as hereinbefore pro-
v, vided for, or upon default being made in the payment of any
WHITNEY. jnstalment of the purchase price, the whole purchase price
Marin, 3. A.and all securities given therefor shall (notwithstanding
deferred times of payment) become due and payable.”

The defendant made default in payment of the lien notes,
and the plaintiff, considering the purchase price insecure,
on August 1, 1917, repossessed the said machinery under
the powers contained in the said agreement. On August 24,
1917, the machinery was offered for sale by public auction
after proper advertising, but no bid was made. Subse-
quently, the plaintifl sold the machinery by private sale and
realised the gross sum of $3,650.50. The plaintiff’s costs
and charges in connection with the repossession sale and
repairing of the said machinery, as set out in the plaintifi’s
reply to the statement of defence, amounted to $1,995.15,
and the net proceeds of sale, namely $1,655.35, was credited
to the defendant, leaving a balance due the plaintiff of
$1,372.60, together with interest at 109, on $1,259.66 from
October 17, 1921.

The plaintiff sold the said machinery after repossession
without the same having been appraised by arbitrators,
pursuant to the provisions of the Farm Implement Act,
1915 (Sask.), ch. 28, sec. 17, and 1916 (Sask.), ch. 26,
sec. 7 (amendment), now R.S.S. 1920, ch. 128, A case was
stated, and the Court was asked to decide the following
questions :—

“1. The amount of the costs, charges and expenses paid
or incurred by the plaintiff in repossessing, repairing and
reselling the said machinery. 2. Do the provisions of the
Farm Implement Act requiring appraisement by arbitra-
tion after repossession of farm implements by the vendor
apply to the repossession of the machinery in question !
herein. 3. If the answer to question 2 is in the affirmative,
does the failure to have the said machinery appraised and
the resale by the plaintiff operate as a rescission of the said {
agreement 7"’

According to the terms of the reference, if question 2 is
answered in the negative, there was to be judgment for the
plaintiff for the amount of its claim, interest and costs, less
any reduction made by the trial Judge in the amounts

B
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charged on repossession, repair and resale of the said Sask
machinery. C.A.
The trial Judge answered question No. 2 in the negative,
and it appears that an order has been made for a reference ,i!-l!‘-ng‘l:?:c
to ascertain the costs, charges and expenses paid or in- (.
curred by the plaintiff in repossessing, repairing and re-
selling the said machinery. From the judgment of the W "”"“
trial Judge the defendant has appealed. Martin, J. A.
The main question to be determined is, whether the pro-
visions of the Farm Implement Act respecting appraisement
by arbitration after repossession by the vendor apply to
repossession of the machinery in question in this action.
In other words, are the provisions of the Farm Implement
Act with respect to arbitration retrospective.
The right to repossess in this case was exercised under
powers contained in the agreement in writing, and not under
the lien notes. The right was exercised on grounds which
do not exist under sec. 17 of the Farm Implement Act.
The right to repossess, under sec. 17, is limited to cases
where the vendor has taken lien notes, and the vendor may
only repossess where there has been default in payment of
any instalment of the purchase price, or in the event of the
purchaser absconding. When the agreement in writing in
question was entered into on October 20, 1914, certain con-
tractual rights were created between the parties with
respect to the right to repossess, which rights, if sec. 17 is
retrospective in effect, would be very seriously curtailed.
Counsel for the defendant relied on the case of West v.
Gwynne, [1911] 2 Ch. 1, 80 L.J. (Ch.) 578, 27 Times L.R.
444. In this case the effect of the provisions of sec. 3 of
the Conveyancing and Law of Property Act, 1892 (Imp.),
ch. 13, came under review. The section in question was
as follows:—

“In all leases containing a covenant, condition, or agree-
ment against assigning, underletting, or parting with the
possession, or disposing of the land or property leased with-
out license or consent, such covenant, condition, or agree-
ment shall, unless the lease contains an expressed provnmon
10 the contrary, be deemed to be qubject to a proviso to the
effect that no ﬁne or sum of money in the nature of a fine
shall be payable for or in respect of such license or consent;
but this proviso shall not preclude the right to require the
payment of a reasonable sum in respect of any legal or
other expense incurred in relation to such license or con-
sent.”
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Sask. Cozens-Hardy, M.R., in delivering judgment, [1911] 2 d
CA. Ch., at p. 10, stated :—

“Thls appeal raises an lmportant question whether sec. tl

%Hl . CAsE 3 of the Conveyancing Act, 1892, is of general application, t
"('?‘m'"cor whether its operation is confined to leases made after the ir

v commencement of the Act. . . . Mr. Justice Joyce has b
WHITNEY. held that the section is of general application, and 1 agree i1
Martin, 3. AWith his view. I arrive at this conclusion for several rea- p
sons. In the first place, the language of the section is per-
fectly general, ‘in all leases,” and there is nothing in the a
section itself to confine it to leases subsequent to the Act. a
In the second place, secs. 2, 4 and 5 of the Act are plainly t
general, for they are amendments of sec. 14 of the Convey- s
ancing Act, 1881, which by sub-sec. 9 is expressly declared t
to be general; and it would be strange that the interposed 1
sec. 3 should not also be general . . . Inthe third place, ¢
the Legislature appears to have regarded the exaction of a W
fine as the price of consent to an assignment as so unreason-
able that it ought not to be deemed to have been part of the 1
bargain unless expressly mentioned in the lease itself.” g
Buckley, L.J., at pp. 12-13, said :— ;J
“As a matter of principle an Act of Parliament is not f
without sufficient reason taken to be retrospective. There f

i8, 80 to speak, a presumption that it speaks only as to the @
future. . . . To construe this section I have simply to

read it, and, looking at the Act in which it is contained, to
say what is its fair meaning. I will first take the section
without assistance from the surrounding sections amongst
which it is found. It provides that in all leases containing
a certain covenant the covenant shall, unless the lease ex-
pressly provides to the contrary, be deemed to be subject
to a certain proviso. I am asked to read this as if it were
not ‘in all leases,’” but ‘in such leases as shall be executed
after the commencement of this Act.” I see no reason for so
doing.”

Kennedy, L.J., at p. 15, said:—

“I recognise the existence and the justice of the general
| rule of English law which is summarised by Sir Peter Max-
\ well in his work on the Interpretation of Statutes.

‘that no statute shall be construed so as to have a retrospec-
[ tive operation, unless such a construction appears very
clearly in the terms of the Act, or arises by necessary and
distinct implication.” I do not think this is a very clear
case; but, after giving, as I hope, due weight to all the fore-
going considerations, I have come to the conclusion that the
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decision in the Court below ought to be upheld. Sask.
In the first place, it appears to me that the language of CA.
the section, although, it does not exclude the contention of
the appellant, favours the wider interpretation. The open- :ll'll}t Case
ing words, ‘In all leases,” prima facie negative a distinction 6'3“'""
between leases made before and leases made after the pass- v
ing of the Act. Nor is there anythlng in the context to WHITNEY.
prevent or modify this inference.” Martin, J. A.
In the section of the Conveyancing Act under consider-
ation in the above case, the words “In all leases” prima facie
appear to refer to every lease, both those in existence at the
time the Act was passed and those that were executed sub-
sequently. It must also be observed that other sections of
the said Act, as set out in the judgment of Cozens-Hardy,
M.R. supra, namely, secs. 2, 4, and 5, were general in appli-
cation, and, as he pointed out, it would be strange if sec. 3
were not also general in application.
There are no words used in the Farm Implement Act
1915 (Sask.), ch. 28, which would justify its being con-
strued as of general application, or as having a retrospective
operation. The whole application of the Act is to the
future. Its main object is to provide a form of contract
for the sale of farm implements. It declares that the sale
of large implements shall be invalid unless in the form pre-
scribed by the Act. In its general provisions, therefore,
it, obviously, cannot apply to past transactions. All its
provisions seem to me to centralise around this main pur-
pose, and are directed to a definition of the rights and
obligations which shall attach to parties who have entered
into some form of contract provided for by the Act. The
words “vendor” and “implement,” where they occur in secs.
16 and 17, must refer to vendors and implements in con-
tracts made under the Act.
Counsel for the defendant contended that sec. 17 (2) is
so worded that it must be construed as retrospective, and
he made special reference to the use of the words “in every
case” in the second line of sub-sec. (2). It appears to me,
however, that these words are used in connection with the
words “where the implement is a large implement” only for
the purpose of pointing out that arbitration must take place
“in every case” of the sale of a large implement, whereas in
the case of small implements it is only compulsory where the
vendor and purchaser are unable to agree as to the value of
the same.
If it was the intention of the Legislature in enacting sec.
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Sask. 17 of the Farm Implement Act to make it apply to all
contracts for the sale of farm implements then in existence
and thus interfere with and prejudice contractual rights,

J. I. Case this intention should be set forth in express words, or, at
T""c“(;“"“least. in words that would leave no reasonable doubt as to
».  what was meant. I can find no such intention, either by

WairNEv.express words or by implication.

Martin, 3. o. Maxwell on Interpretation of Statutes, 6th ed., p. 501,
says i—

“Statutes which encroach on the rights of the subject,
whether as regards person or property, are similarly sub-
ject to a strict construction in the sense before explained.
It is a recognised rule that they should be interpreted, if
possible, o as to respect such rights. It is presumed, where
the objects of the Act do not obviously imply such an inten-
tion, that the Legislature does not desire to confiscate the
property, or to encroach upon the right of persons; and it
is therefore expected that if such be its intention, it will
manifest it plainly, if not in express words, at least by clear
implication, and beyond reasonable doubt. It is a proper
rule of construction not to construe an Act of Parliament
as interfering with or injuring persons’ rights, without com-
pensation, unless one is obliged so to construe it.”

It was also contended on behalf of the defendant that sec.
17 of the Act relates to procedure only, and that the law and
leading cases support the view that where a statute merely
alters the procedure whereby a certain remedy is to be exer-
cised by a party to a contract, that statute may, with perfect
propriety, be made applicable to past as well as future
transactions. In support of this contention reference was
made to the cases of Gardner v. Lucas (1878), 3 App. Cas.
582, and to In re Joseph Suche & Co. (1875), 1 Ch.D. 48, 45
LJ. (Ch.) 12, 24 W.R. 184.

| In the first of these cases Lord Blackburn, 3 App. Cas., at
I p. 603, stated :—

“I think it is perfectly settled that if the Legislature in-
tended to frame a new procedure, that instead of proceed-
ing in this form or that, you should proceed in another and
different way; clearly there bygone transactions are to be
sued for and enforced according to the new form of proce-
dure. Alterations in the form of procedure are always
retrospective unless there is some good reason or other why
they should not be.”

In the second case referred to, Jessel, M.R., 1 Ch.D. at
p. 50, says:—
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It is a general rule that when the Legislature alters the
rights of parties by taking away or conferring any right
of action, its enactments, unless in express terms they apply
to pending actions, do not affect them. It is said that there
is one exception to that rule, namely, that where enact-
ments merely affect procedure and do not extend to rights
of action they have been held to apply to existing rights.”

I am of the opinion, however, that sec. 17 of the Farm
Implement Act does not deal with matters of procedure;
it deals with the rights of parties who enter into certain
forms of contract as provided far in the Act, and if the
section were held to apply to transactions that took place
before the Act came into force contractual obligations
would be prejudiced, and, unless the language is of such
a character as to make it necessary to so construe the sec-
tion, it should not be given a retrospective construction.

In Re Athlumney; Ex parte Wilson, [1898] 2 Q.B. 547,
at pp. 551-552, 67 L.J. (Q.B.) 935, 47 W.R. 144, Wright,
J., said :—

“Perhaps no rule of construction is more firmly estab-
lished than this—that a retrospective operation is not to be
given to a statute so as to impair an existing right or obliga-
tion, otherwise than as regards matter of procedure, unless
that effect cannot be avoided without doing violence to the
language of the enactment. If the enactment is expressed
in language which is fairly capable of either interpretation
it ought to be construed as prospective only.”

I would answer question two (2) of the stated case in the
negativ e. and dismiss the defendant’s appeal with costs.

Appeal dismissed.

GRAY v. MURCHISON.

Alberta  Supreme Court, Appellate Division, Stuart, Beck and
Hyndman, JJ.A. October 28, 1922.

BroKERS ($1IB—10)—REAL ESTATE BROKER—RIGHT TO RETAIN DEPOSIT
AS COMMISSION ON SALE.

Where a real estate agent procures a purchaser who, after
agreeing to purchase certain property and paying a deposit
thereon, subsequently refuses to complete his contract, so that,
in fact, no real sale is brought about, the agent cannot be said
to lmw obtained a purchaser ready and willing to complete the
purchase, so as to entitle the agent to retain the money paid as a
commission on the sale. While the deposit paid might, in the
absence of agreement, belong to the vendor subject to any claim
which the purchaser might have, where the agent has agnod to
refund the money if the vendor fails to deliver, the agent is a
trustee for the purchaser until an issue is tried between the vendor
and purchaser as to who is entitled to such deposit.

[See Annotation, 4 D.L.R. 531.]
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APPEAL by defendants from the trial judgment in an

Ap’]‘f‘m“ action to recover the amount of a deposit paid on a land pur-

GRAY

v.
MURCHISON,

Stuart, J

A

chase, which the purchaser subsequently refused to com-
plete. Reversed.

J. 8. Mavor, K.C., for appellants.

C. A. Wright, for respondents.

The judgment of the Court was delivered by

STUART, J.A.:—The plaintiff resides in the State of Maine
but is the administratrix here of the estate of George C.
Gray deceased. The various defendants are all partners in
a firm of real estate ageuyts which was afterwards changed
into a limited company, and this company as well as the
firm are also defendants.

One Ralph O. Brewster, an attorney of the State of
Maine, was looking after the affairs of the plaintiff. On
August 20, 1919, Brewster, under authority from the plain-
tiff, listed certain property with the defendants for sale.
The listing agreement is as follows:—

“Authority to sell.

Murchison Bros., Gaddes & Braden, Calgary, Alberta.

In consideration of your endeavoring to find a purchaser
for the following lands situated in the Province of Alberta,
and being: (here follows the description) . . . I here-
by list the said lands for sale with you and authorize you to
sell the same for me at the price of fifty no/100 dollars
($50) per acre, payable as follows :—Ten no/100 dollars per
acre cash, balance C.P.R. terms.

In consideration of the above, I agree to pay a commission
of 5/, with a minimum commission of $1 per acre, and
in case I sell or otherwise dispose of the aforementioned
lands, or any portion thereof, to any purchaser whom you
have interested regarding the purchase of same or in case
the terms of sale vary in any way whatsoever, I still agree
to pay you the commission as aforesaid.

I further agree that this is not an exclusive listing to you
covering the aforesaid lands, but in case that I desire to
withdraw I will give 10 days’ notice in writing by registered
mail, otherwise, this listing shall remain in full force and
effect.

Dated this 20th day of August, 1919, Ralph O. Brewster.”

On September 14, 1920, the defendants had secured a
prospective purchaser in the person of one Fred Leiser, and
on that date received from him the sum of $1,000 and gave
him the following receipt.




w

70 D.L.R.] DOMINION LAW REPORTS.

“Calgary, Alta., Sept. 14th, 1920.

Received of Fred Leiser, of Grafton, California, one
thousand dollars, ($1,000) as part payment on section (28)
township (25) twenty-five range (27) twenty-seven west
of the (4th) fourth Meridian Alberta, Canada, agreement of
Canadian Pacific Railway to be made direct to the said Fred
Leiser, purchase price to be $50 per acre balance of first
payment being equity due Gray estate, approximately
$6,000 to be paid on or before December 1, 1920, providing
said estate is ready to deliver contract, subject to clear
abstract of title and subject to approval of administrator.
Money to be refunded if Gray estate fail to deliver, as per
agreement.

Murchison Bros, Ltd., by T. F. Hook.”

On September 16, the defendants sent a telegram to
Brewster, which so far as it related to this matter, said:—

“Have sold and accepted deposit on all of section at fifty
dollars per acre.”

On September 28, defendants sent a telegram to Brewster
which, so far as material, reads as follows:—

“Kindly confirm sale section twenty-eight ten dollars per
acre cash within sixty days balance C.P.R. terms one thous-
and dollars deposit. . . . . must have confirmation at
once to hold deposits.”

To this Brewster replied:—

“Confirm sale on section twenty-eight. . . . . sub-
ject to approval of Court and terms as stated in your re-
ceipt.”

The portions of these telegrams omitted above referred to
a separate sale to other parties of one of the other parcels
mentioned in the listing agreement.

On October 29, and afterwards, correspondence ensued
between the defendants and Brewster about the method of
completing the sale. It seems that Leiser had requested the
documents to be sent to a bank in California. Owing to
some delay, the responsibility for which became a matter of
dispute between Leiser and Brewster, the matter was not
completed by December 1, as specified in the receipt of
September 14, and ultimately Leiser refused to complete
the sale.

The plaintiff brought this action on April 15, 1921, to
recover from the defendants the sum of $1,000 deposited
with them by Leiser.

The trial Judge gave judgment for the plaintiff for $1,100
and costs. The additional $100 arose from the premium or
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American currency in which Leiger had paid.

There was no oral testimony given at the trial. The
parties agreed upon certain admissions of fact and all the
correspondence considered relevant was put in evidence by
consent.

In giving his reasons for judgment, the trial Judge said:

“Negotiations then proceeded for the completion of the
transaction by way of having assignments made of certain
Canadian Pacific Railway contracts covering the lands in
question and after this had proceeded for some time, the
purchaser decided to abandon the contract and forfeit the
deposit made. In other words, while he did not specifically
make a declaration of abandonment, he refused to complete
and has not up to the present time made any claim for the
return of the deposit. The vendor was reasonably diligent
in completing the documents necessary to close up the trans-
action and I find on the facts that the purchaser could
advance no claim that the vendor was in default in any
manner whatsoever.

The anomalous situation, however, arises that it is still
open to the purchaser to make a claim for a return of the
deposit money so that the real determination as to whether
this deposit money belongs to the vendor or to the purchaser
has not been arrived at. However, the vendor claims it in
the meantime, and, while T am not able to make any adjudi-
ation which would bind the purchaser, the facts are such
that, in my opinion, the vendor would be successful in claim-
ing this deposit since the purchaser has refused to complete
and has no valid reason for such refusal.

The agents who procured the purchaser now claim this
sum of money as their commission on the basis that a sale
was brought about by them. I am not able to give effect to
this contention. In the first place the money was received
by the agent, for, and on behalf of the vendor, and it was
the vendor’s money which he was bound to pay over and
which the vendor would be entitled to retain, subject to any
claim which the purchaser might make for its return.

It is alleged on behalf of the defendant that the plaintiff
iz estopped from denying that a sale was brought about,since
the plaintiff is claiming this sum of money as a deposit made
upon such sale. I do not think the plaintiff can be forced to
say at this present time that he is claiming this money as a
deposit which has been forfeited. The determination of
that question is entirely between the plaintiff and the pur-
chaser. The purchaser is not a party to the action and his
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claim, whatever it may be upon this money, has not been  Alta.
adjudicated upon, but it is quite within his, the purchaser’s A;;p._l)iv.
right to, at least, assert a claim to this money. The agent _——
is not able to say at this present time that he obtained a  GRAY
purchaser who was ready and willing to purchase the pro- Mm:)('wu-
perty. While he did obtain a purchaser who was at one  son.
time, apparently ready and willing, this so-called purchaser ey 0
has elected to abandon his contract and refuses to complete T
it, so that, in fact no real sale of the land has been brought
about. I think the essence of the contract was that the agent
should obtain a purchaser ready and willing to complete the
purchase. He has not succeeded in doing so and, therefore,
has not earned a commission.”

It willbe observed from these passages that the trial Judge
did not deal with one defence clearly raised in the statement
of defence. The substance of this defence was that the
defendants did not receive the money merely as agents of
the plaintiff, but that they also held it subject to a certain
trust in favor of Leiser, namely, that it was to be returned
to him “if the plaintiff failed to deliver title to the land in
question in this action on the terms set forth in the said
agreement in writing,” i.e., the receipt of September 14, and
that “they have never, at any time, been released by the
said Fred Leiser from their said undertaking and agree-
ment to refund to him the said money.” This is set out in
rara. 7 of the statement of defence.

The reasons for judgment, as above quoted, do indeed
assume, if not directly assert, that the defendants were
under no obligation to Leiser with respect to the disposi-
tion of the money. There can, I think, be little doubt that
the trial Judge was led to take this view by the rather unfor-
tunate wording of the second clause of the admissions of
fact, which read as follows :—

“That Murchison Brothers Ltd., as agents for the plain-
tiff, received from Fred Leiser, the sum of $1,100 on the
terms set forth in a certain document signed by it (the said
Murchison Bros. Ltd.), on September 14, 1920, and deliv-
ered on that date to Fred Leiser.”

But, in my opinion, this cannot be taken as an admission
that the money was received solely as agents for the plain-
tiff. The admission is obviously true in the sense that the
defendants were, at the time, acting as agents for the plain-
tiff. But the admission does not, by any means, negative the
fact, if it was the fact, that the defendants were at the same
time and also agents for Leiser. And I think we need only
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look at the words on the receipt to discover that, by its
terms, the defendants did undertake a duty or obligation to
Leiser. The document nowhere described the defendants
as agent for the plaintiff and there is no such description
under their signature. 1 think the obligation to “refund”
expressed by the words “money to be refunded if Gray
estate fail to deliver as per agreement” was clearly intended
as an obligation directly resting upon the person signing the
receipt, that is, the defendant. The plaintiff is mentioned
in the third person and as in some sense another party. The
document was more than a receipt by the Gray estate signed
on its behalf by its agent. There would appear, indeed, to
have been no authority given by the Gray estate to the defen-
dants to bind that estate to refund any money.

The words of para. 2 of the admissions clearly show that
it was intended to leave the interpretation of the receipt
and the question of 'he defendant’s objections under it to the
decision of the Cou.t. And my firm opinion is that, by the
terms of the receipt, the defendants did undertake to hold
the money on Leiser's behalf although they may have been
also at the time acting as agents for the plaintiff. This being
s0, I think it becomes clear at once that the plaintiff cannot
recover the money from the defendants as if it had bheen
received by the defendants simply and solely on her behalf.

Of course it may be suggested that the telegrams from the
defendant to Brewster, which are quoted above, are an
admission that the defendants held the money for the plain-
tiff and for her alone. But, in the absence of anything cre-
ating an estoppel, I think it was still open to them to show
the real capacity in which they held the money. It will be
observed that, by the terms of the listing, there was no stipu-
lation for a mere deposit at all. The vendor was to get paid
in full for her equity upon completion of the documents so
that the defendants went further than they were required
to do in taking the deposit. And the last telegram of
Brewster shows that he was acquainted with the terms of
the receipt.

The case has been argued twice on appeal. After the first
argument we were in some doubt whether Leiser was really
claiming the money. The trial Judge had said in his judg-
ment that Leiser had practically decided to forfeit this
deposit. But, with much respect, I am unable to discover
evidence of that decision and the Court was on the first
argument also unable. We, therefore, directed Leiser to be
added as a party and he was given a certain time to come
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forward and say whether he had or had not really given up  Alta

all claims to the money. In response he did, or his repre- 5 —=h
sentative, one Ide, who advanced the money for him did,
come forward with an affidavit stating that he still claimed
the money. And there was further argument, though none 3y, .0,
directly on Leiser's behalf, for the aflidavit was presented  sox
through the counsel for the defendants. Of course, I place ( ——
no reliance on this affidavit in deciding upon the capacity
in which the defendants hold the money. That would be
improper.
My opinion, therefore, is that the defendant’s defence in
para. 7 is well founded and that the appeal should be allowed
wilh costs and the judgment below set aside and the action
so far as it is now an action, solely by the plaintifl’ against
the original defendants, should be dismissed with costs.
The defendants did not counterclaim for their commission.
They merely set up by way of set-off a right to retain the
money on account of their commission. As the defendants
succeed on another defence, it is unnecessary to discuss the
question whether they could have succeeded in a direct
action or counterclaim for their commission. In such an
action, the extent of a real estate agent’s obligation with
respect to getting the purchaser legally bound, which appar-
ently was not done here, would doubtless come up; but we
need not deal with it here. The defendant’s right to sue for
the commission in a direct action should not be prejudiced
by the reasons for judgment below and there should be an
express declaration to that effect.
Inasmuch, also, as Leiser is now a party to the action, it
should be left still open to the plaintiff in this same action to
proceed in some appropriate way to have an issue tried with
respect to the ultimate disposition of the $1,100 still in the
defendant’s hands. While the absence, or the supposed
absence, of a memorandum in writing may stand in the way
of a claim for specific performance against Leiser, it does
not follow that the plaintiff may not claim the $1,100 as
against Leiser in the defendant’s hands, although it can
easily be seen that there may be difficulties in the way. As
for Leiser, he ought also to have the right to come forward
in this action and claim the sum. Whether he could do so
without admitting the agreement and so relieving the plain-
tiff from her embarrassment is perhaps the point that has
led him to remain very quiescent.
But if either the plaintiff or Leiser desire to secure the
money, she or he must move in Chambers within three

GRAY
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months from entry of judgment for some form of issue to
have the question decided, and in any such issue the present
judgment, and not that of Simmons, J, should alone bhe con-
sidered res judicata. But this direction is not to be treated
as preventing Leiser bringing a new action against the
defendants alone if he is so advised.

Appeal allowed.

METX v. MARSHALL.
Saskatchewan Court of Appeal, Houltain, C.J.S., Turgeon, MeKay and
Martin, JJ.A. October 23, 1922,
AGISTERS (yI—1)—FAILURE TO SUPPLY WATER—NEGLIGENCE —L1ABIL-
ITy,

An agister must take reasonable and proper care of the animals
taken in by him, and is liable for injury caused to them by
negligence and neglect in not supplying them with water which
it was his duty to supply.

APPEAL by defendant from the judgment of the Judge of
the Judicial District of Regina in an action for damages on
a contract of agistment. Varied.

L. McK. Robinson, for appellant.

J. S. Rankin, for respondent.

The judgment of the Court was delivered by

MARTIN, J.A.:—This is an appeal from the judgment of
the Judge of the Judicial District of Regina.

The facts are that on or about May 17, 1921, the defen-
dant, being the owner of certain pasture lands in the vicinity
of Foxleigh, verbally agreed, in consideration of the pay-
ment to him of $2 per month per horse, to keep and pasture
7 head of horses for the plaintiff. Pursuant to such
agreement, the plaintiff on or about May 23, 1921, delivered
the 7 head of horses to the custody of the defendant on
the pasture land, and paid the defendant at that time the
sum of $28, being the remuneration agreed upon for a period
of 2 months. The plaintiff alleges that the defendant failed
to exercise reasonable and proper care in the keeping of the
said horses whilst in his custody, in that he failed to provide
the said animals with sufficient food and water, particularly
water, and that, as a consequence of such neglect, one of the
horses died and the remainder were in a weakened, ex-
hausted and emaciated physical condition and permanently
injured in health,

The agreement made in this case was a contract of agist-
ment. 1 Hals. pp. 386-387, sec. 841, says:—

“Agistment is in the nature of a contract of bailment,
conferring no interest in the land and, therefore, not requir-
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ing to be in writing, and arising where one man (the agis-
ter), takes another man’s cattle, horses, or other animals, to
graze on his land for reward (usually at a certain rate per
week) on the implied term that he will redeliver them to
the owner on demand.”

METX

MAKSHALL.

An agister must take reasonable and proper care of themu.in. 4. A

animals entrusted to him. 1 Hals. p. 387, sec. 842, says:—

“The agister is not an insurer of the beasts taken in by
him, but he must take reasonable and proper care of them,
and is liable for injury caused to them by negligence or
neglect or such reasonable and proper care.”

The trial Judge found as a fact that the animal which
died, died from lack of water, and that water was not fur-
nished to it in the pasture by the defendant, whose duty it
was to see that the animals were supplied with water. He
also found that the emaciated condition of the other animals,
and the serious loss in their value, was due to the same
cause, namely, lack of water, which it was the defendant’s
duty to furnish, and which he did not furnish.

With the findings of the trial Judge, I entirely agree; in
fact, I do not see how, on the evidence, he could have found
otherwise than he did.

It remains only to consider the amount of damages. The
trial Judge awarded as damages the amount set out in the
statement of claim, namely, $475, and allowed as a credit
the sum of $42, being the amount due for 3 months for the
use of the pasture. It appeared by the evidence, however,
that this sum had been paid and should not be credited on
the statement of claim or on the judgment. This fact was
admitted by counsel for the plaintiff on the hearing of the
appeal.

I am of the opinion that the amount of the judgment
should be reduced from the sum of $50, which is the amount
claimed by way of damages for “one yearling,” because
there is no evidence as to the value of this horse, and no
evidence as to any damage suffered by it. I also think that
the judgment should be reduced by a further sum of $50,
which is the amount claimed as damage to a “black gelding
rising 3 years old.” The evidence is that this animal was
suffering from spinal meningitis when put in the pasture,
and there is no evidence that it suffered any damage while
in the pasture, nor is there any evidence as to its value when
placed therein.
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Can. The judgment of the trial Judge will, therefore, be varied,
px. Ct. by reducing the amount of the same to $375. The defendant
will have his costs of appeal and the same when taxed to
be set against the amount of the judgment.

Judgment varied.
McCULLOUGH v, 8. S, “SAMUEL MARSHAL” and Owners and
WPH, Claimant-Appellant.
Erchequer Court of Canada, Audette J. October 14, 1922,
APPEAL (SVIA--250)—MOTI0N 10 DISMISS FOR WANT OF PROSECUTION

~—JURISDICTION OF COURT IN ABSENCE OF SPECIFIC RULE
CoMMON LAW,

There is no distinetion in principle to be drawn between the
inherent authority of the Court to order the dismissal of a case
on appeal for want of prosecution and the dism I of one at
first instance, and in the administration of justice right and
justice ought not to be deferred at the will of any litigant in
Court,

[See also 68 D.L.R. ]

MoTioN to dismiss for want of prosecution.

H. E. Walker, for respondents; T. M. Tansey, for appel-
lant.

Shanlks, for the purchaser.

AUDETTE, J.:—This is an appeal, lodged by the claimant
Hyman 1. Eliasoph, from the judgment of the Local Judge
of the Quebec Admiralty District, pronounced on July 8,
1921, in respect of, and in so far only as that judgment deals
with the fees and costs taxed in favour of : 1. The plaintiffs’
solicitors; 2. The Local Judge; 3. The District Registrar,
and 4. The priority denied Hyman 1. Eliasoph’s claim.

The three first subjects of this appeal are, exclusively,
questions of costs upon which the District Taxing Master
has passed and whose finding has been confirmed on appeal
to the local Judge. The judgment in that respect would
appear to deal exclusively with the quantum of the costs and
not with their rank in the distribution of the proceeds of
the sale of the vessels nor as to whether or not costs were
rightly or wrongly allowed and, therefore, such judgment
becomes an interlocutory judgment or order, and leave was
accordingly asked for and obtained to prosecute such appeal,
and security to the amount of $100 was duly made, as pro-
vided by the rules, in such interlocutory matters.

The fourth subject would appear to deal with the merit
of the claim, since Eliasoph claims a priority which is denied
him by the judgment appealed from. As suggested by
counsel for the respondent, in such a case the Rules of Court
provide for security to the amount of $200,—instead of the
$100 given herein.
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The matter now comes before this Court, on appeal, on
three motions: one, on behalf of the plaintiffs-respondents
to dismiss the appeal for want of prosecution; the second,
on hehalf of the appellant, made subsequently to the first
motion and as a sequence thereto, for an order fixing a date
for the hearing of the appeal; and a third one also (made
during the hearing of the two first motions) by the appel-
lant for leave “to amend the notice of appeal, in order to
include therein notice of said appeal to the local Judge in
Admiralty and to the !(-gl.thu' . . . and that he be
now permitted to serve such notice or amended notice
thereof on the Solicitors for the said local Judge and Regis-
trar, or on themselves and the other parties herein, ete.”

The questions raized respecting the three first subjects
deal exclusively with a question of costs and as such involve
a question of discretion since under Rule 132 “the Judge
may, in any case, make such order as to costs as to him
shall seem fit.”

23 Hals. p. 132, see. 233, says: “No appeal lies from an
order . . as to costs only, when such costs are in the
discretion of the Judge, except with the leave of the ]mlm'
making the order,” which was given herein. But, 23 Hals,
133, sec. 234, “in all matters coming within the diwrution
of the Judge in Chambers, the Court of Appeal does not
interfere unless the discretion has been exercised on a
wrong principle or there has been some miscarriage.”

A matter involving merely a question of costs should not
be entertained. Chicoutimi Pulp Co. V. Price (1907), 3¢
Can. S.C.R. 81.

In Swith v. Saint John City Railway Co. (1898), 28 Can.
S.C.R. 603; it was further held that it is only when some
fundamental principle of justice has been ignored or some
other gross error appears that the Appellate Court will
interfere with appeals upon questions of costs only. The
latter case is made very much more apposite from the fact
that the question of costs therein mentioned was one result-
ing from the consolidation of cases. The judgment appealed
from seems to cast the blame for this alleged welter of costs
to the number of motions lodged by the present appellant
himself and it would follow that if he had asked for con-
solidation, at the proper stage, much of what he now finds
fault with would have been avoided.

In Beaudette v. 8.8, “Ethel Q.” (1916), 16 Can. Ex. 280.
Affirmed on appeal to the Supreme Court of Canada, June
2, 1917 (unreported), Anglin, J., said: “It is the invariable
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practice of this Court to refuse to entertain appeals of
which the sole object is a reversal or modification of a dis-
position made of costs, however manifest it may be that
such disposition was based upon an erronous conception of
the merits of the proceeding before the Court.”

The fourth question involved is one with respect to the
priority claimed by the said Eliasoph and which is clearly
dealt with by the local Judge.

Then there is the application to allow to give notice of
appeal to the local Judge and the Registrar; a motion orig-
inating during the argument of the other application above
mentioned.

Having for the purpose of clear understanding set forth
the matters involved upon the merits of this appeal from a
perusal of the record and from what was said on the argu-
ment of those three motions, I now come to the determina-
tion of these applications.

The judgment appealed from bears date July 8, 1921.
The first document or notice of motion by way of appeal
served upon the plaintiff's alone (see Rule 159), was filed on
appeal to the Exchequer Court, in this registry, on Septem-
ber 10, 1921, and thereunder attached was a copy of the
motion paper of an application to the local Judge for leave
to appeal and extension of time if necessary.

On September 2, 1921, an order was made by the local
Judge, granting leave to appeal and extending the delay
insofar as the same may be necessary, to September 10,
1921.

The notice of motion by way of appeal, filed on Septem-
ber 10, 1921, and served exclusively upon the plaintiffs, gave
notice for the hearing of the appeal on September 19, 1921.
(See R. 166.)

No one appeared before this Court, on appeal, on Sep-
tember 19, 1921, either on behalf of the appellant or the
respondent. See Annual Practice, 1922, at pp. 1109-1110.
Would it not seem that the appeal should have been then
either enlarged or set down for another day instead of
leaving it lapse?

Therefore, fram September 10, 1921, no proceedings of
any kind were had or taken until June 8, 1922 (save and
except the filing of the record on January 18, 1922), when
a notice of motion was filed by the plaintiffs-respondents,
of which service had been made on the appellant on the
sixth,—stating that the motion would be presented before
this Court on June 27, 1922.

Then on June 15, 1922, the claimant-appellant issued a
summons returnable on June 27, 1922, asking for an order
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fixing the date for the hearing of this appeal. Can,
These matters stood adjourned from June 27 to July 4, Ex. Ct.
1922 (through no fault of any of the parties herein), when
the two first mentioned motions were made before me. Rea-
lizing then that the appeal involved both the Judge's as well :
as the Registrar’s fees and that no notice of any kind of 8.8,

McCur-
LOUGH
o

this appeal from the taxation of these bills had been gi\‘mn“';-“;:"":l';‘ b

them, I, therefore, refused to proceed with the hearing " ___
without enquiring whether or not these two parties intended Audette, J.
to be represented on the appeal, feeling in duty bound to do

so, not only as a matter of courtesy, but of justice to these

two interested parties, who had had no notice of such appeal,
—notwithstanding that R. 160 provides that “the notice of

appeal shall be served upon all parties directly affected by

the appeal.”

These two parties had a right to expect their fee: would
not be dealt with in their absence and without giving them
an opportunity to show cause, if they saw fit. Would not
the want of service of the notice of appeal upon these two
parties render thereby the appeal null and void in respect at
least of these two parties?

The appellant’s counsel denied, at Bar, the jurisdiction of
the Court to hear a motion for dismissal of the appeal for
want of prosecution; because there was no specific Rule of
Court to that effect. However, R. 228 enacts that in all
cases not provided for by the rules the practice for the time
being in force in respect to admiralty proceedings in the
High Court of Justice in England shall be followed. See
now Roscoe’s Admiralty Practice, 4th ed., p. 508; Coote
Admiralty Practice, 2nd ed., 151-155.

At common law, Courts of first instance have undoubted
authority and jurisdiction to dismiss for want of prosecu-
tion actions instituted therein; and there is no distinction in
principle to be drawn between the dismissal of a case on
appeal for want of prosecution and the dismissal of one at
first instance. Right and justice ought not to be deferred
at the will of any litigant in any Court. That is a funda-
mental principle in the administration of justice. See
C.P.C.P.Q. art. 1239.

All rules in all our Courts which deal specifically with the
question of dismissal would seem to so deal with the matter
with the specific object of fixing a delay within which per-
emption is acquired. And in the absence of the fixing of
such delay, the Court is nevertheless seized with the juris-
diction to deal with the subject-matter and its judicial dis-
cretion is limited to the question of diligence or want of
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diligence in prosecuting an appeal within reasonable time.

A party unsuccessful in an action cannot unreasonably
interfere with the judgment the adverse party has obtained
against him and unduly deprive him of the benefit of such
judgment in his favour by the mere lodging an appeal which
he does not prosecute, and in the present case this want of

diligence of prosecuting the appeal affects not only the

parties to the appeal, but also all parties entitled to receive
monies and be collocated from the proceeds of the sale of
the vessel,

Had the appellant been in earnest in his appeal, he had
the opportunity to manifest it within almost a year from
the date of judgment. The record from the Court below
was only transmitted to this Court in January, 1922, which
again would go to show intentional and unreasonable delay.

I have, therefore, come to the conclusion that the present
appeal does not appear to me, from all was said on the
argument of these applications and the perusal of the
record, to be meritorious. The appellant has failed in
many material instances, namely, (nter alia: 1. The want of
giving notice of appeal to all interested parties; 2, The want
of attending on the day fixed by his notice of appeal; and
3. The want of diligence in prosecuting the appeal which,
coupled with all the other reasons, compel me to arrive at
the conclusion to grant with costs the motion to dismiss the
appeal for want of prosecution in respect of the issues
between the appellant and the plaintiffs-respondents, the
Judge and the Registrar,—the three first issues above men-
tioned. The appellant has shown unreasonable delay in pro-
secuting his appeal and has been derelict in respect of the
matters above mentioned. He has already delayed for over
one year the distribution of the proceeds of the sale of the
vessels; he cannot, with impunity, thus impede the expedi-
tious administration of justice.

The application, made at the end of the argument of these
matters, for leave to amend the notice of appeal in order to
include therein notice of appeal to the local Judge and the
Registrar is, therefore, dismissed with costs,

The application, on behalf of the claimant-appellant to
fix a date for the hearing of those appeals is also dismissed
with costs, but insofar only as in respect of the three above
mentioned issues, with leave to the claimant-appellant to
apply with due speed, upon notice to all interested parties,
to fix a date for the hearing of the appeal upon his claim.

Judgment accordingly.
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STUART v. HENRY FULLER (administrator of the estate of
Fred Fuller).
Saskatchewan Court of Appeal, Haultain, C.J.S., Turgeon, McKay

and Martin, JJ.A. October 23, 1922,
EvipeNCE (§ TIB—105) —PROOF OF CLAIM AGAINST ESTATE OF DECEASED
PERSON-—CORROBORATION.

There is no rule of law that the evidence of a person having a
claim against the estate of a deceased person cannot be received
unless corroborated, but such evidence will be regarded with

jealous suspicion,
[Re Griffin, [1809] 1 Ch. 408; Re¢ Hodgson (1885), 31 Ch.D

177, followed.]
CONTRACTS ($1ID—145) —AGREEMENT 70 SELL CERTAIN MATERIALS
REMUNERATION — LIABILITY.

A person who agrees to sell certain materials at a fixed price
to persons who desire them, and to supply the necessary labour
to instal them, and, in return for his services, is entitled to a
percentage of the proceeds, does not put himself in the position
of a guarantor, and is not liable for the price of the materials
until he has received payment from the purchaser

TrROVER ($IB—10)—CoNVERSION—W HAT CONSTITUTES.

In order to constitute conversion there must be a positive and
wrongful act, and when a person is lawfully in possession of
goods under an agreement to dispose of them, there can be no

conversion, although only part of the goods have been disposed
of and none of thcm have been paid for
APPEAL by defendant from the trial judgment in an action

on an agreement as to the sale of certain lightning rods.

Reversed, action dismissed.

D. Buckles, K.C., for appellant.

J. O. Begg, for respondent.

HavrtaiN, CJ.8. and TurceoN, J.A., concurred with
MARTIN, J.A.

McKAy, J.A.:—1I concur in the result.

MARTIN, J.A.:—This is an appeal by the defendant from
the judgment of the Judge of the District Court of Swift
Current. The claim is against the administrator of the
estate of the late Fred Fuller and is based upon a verbal
agreement alleged to have heen made between the plaintiff
and the late Fred Fuller, under the terms of which the plain-
tiff was to supply certain goods to be used in the putting up
of lightning rods, the deceased was to supply the labour
necessary in putting up the material, and the proceeds were
to be shared equally. The trial Judge found as a fact that
the goods claimed were received by the deceased, and he
gave judgment for the amount claimed less the amount of
$40, which was charged for an electric machine.

It was argued by counsel for the administrator that,
inasmuch as the claim is against the estate of a deceased
person, there should be corroboration. As to this, it is only
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necessary to say that while a claim against an estate of a
deceased person should be supported by clear and unequivo-
cal evidence, there is no need for corroboration.

Taylor on Evidence, vol. 1, 11th ed., p. 660, says: “It has

Fuier Sometimes been supposed that it is an absolute rule of law

Martin

that a court cannot act on the unsupported testimony of any

A-person in his own favour. But there is no actual rule of
law to the effect suggested; though a court ought to regard
a claim against a dead man’s estate which is only supported
by the evidence of the claimant with suspicion; but if in the
result it convinces the court that the claim should be
allowed, the court should allow the claim.”

See also in this connection Re Griffin, [1899] 1 Ch. 408,
68 L.J. (Ch.) p. 220; Re Hodgson; Beckett v. Ramsdale
(1885) 31 Ch. D. 177, 55 L.J. (Ch.) 241; Adamson v. Vachon
(1912), 8 D.L.R. 240, 5 S.L.R. 400; (1914), 6 W.W.R. 114.

These cases are all authority for the proposition that
there is no rule of law that the evidence of the claimant
himself against the estate of a deceased person cannot be
received unless corroborated. Such evidence will, however,
be regarded with jealous suspicion.

In this case, there is the evidence of the plaintiff as {o the
agreement with the deceased, and evidence (given by the
plaintiff, it is true), that the deceased admitted to the
plaintiff afterwards the receipt of the goods and also stated
that he had used some of the goods on one job. There is
evidence given by the defendant administrator that he saw
at least some of the goods at his (the administrator’s)
house, and after this action was brought the administrator
returned a small quantity of the goods. There is also some
evidence that the deceased used some of the goods on the
farm of one Payne. The trial Judge has found that the
deceased did receive the goods referred to in the statement
of claim. There is evidence upon which he could well make
this finding, and this Court, in my opinion, should not dis-
turb the fact so found.

Admitting then that the deceased did receive the goods as
set out in the statement of claim, what is the liability of his
estate in connection therewith? The plaintiff’s claim, as
set out in para. 2 of the statement of claim, is as follows :—

“2. On or about the 1st day of March, A.D. 1915, the
plaintiff, J. Y. Stuart, left with Fred Fuller, deceased, the
following goods :—one electric machine, 1200 feet of cable,
60 points, it being agreed between the plaintiff and the said
Fred Fuller that the said Fred Fuller should bargain and
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sell the goods hereinbefore mentioned for the sum of $820,
the same to be sold for the following amount of the follow-

C A
ing prices :—one electric machine, $40; 1200 feet of cable,@ —

40c a foot, $480; 60 points, @ $5, $300. Total, $820; and ST Ak
that the said Fred Fuller should have 50¢; of the selling g\, ,,
price, being the sum of $820, for his time and work in (Iis-M"'l W

posing, bargaining and selling of the said goods and that he
would be accountable to the plaintiff for the remaining 50,
of the selling price, being the sum of $410.”

In the alternative, a claim is set up that the deceased
wrongfully converted the said goods unto his own use and
refused to deliver the said goods to the plaintiff on demand,
and has not accounted for and refused to account for the
said goods, and a statement is also made that the adminis-
trator has refused to account for the said goods although
demands had been made upon him.

The claim as set out in para. 2 is that the plaintiff left
with the deceased certain goods and it was agreed that the
deceased should sell the goods for the sum of $820 in all;
that the various articles should be sold at certain fixed
prices to make up the sum of $820, and that the deceased
was to have 507, of the amount for his work in disposing
of the said goods, and that the deceased was accountable to
the plaintiff for the remaining 507, .

The evidence given by the plaintiff setting out what the
agreement really was is as follows:—

“Q. You had some dealings with the late Fred Fuller in
connection with certain lightning rods? Just tell me about
the deal. A. The deal was, that as I was leaving this part
of the country in 1914—I went down to Manitoba—there
was no school here—1 went down to be near a school—I saw
Fred in connection with putting up some lightning cable
which I had left. He said he would put it up for fifty-fifty.
Q. That is, you supplied the materials and he supplied the
labour? A. That is the idea. I gave him an order to get
this stuff at my farm. . . Q. What was the agreement
between you and Fred as to its value? A. Well, the cable
was to be sold at 40 cents. Q. And the 60 points, how much
were they worth each? A. They were supposed to be $5.00
apiece.”

This is the evidence as to the agreement, and it estab-
lishes simply that the deceased agreed to undertake to sell
certain lightning rod materials to persons who desired
lightning rods placed on their buildings and at certain fixed
prices; he was to supply the labour necessary to sell and put
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up the rods, and in return for his services he was entitled to
one-half of the proceeds, the plaintiff to have the other half.
Under such an agreement there could be no liability on the
deceased to pay money to the plaintiff until he sold and put
up the material, or some of it, and realised monies for so
doing. The agreement established did not place the deceased
in the position of a guarantor. Suppose the deceased had
sold all the materials and put them up and accepted notes
from the purchasers, would he be liable to the plaintiff’ until
he collected the moneys? In my opinion, he would not be
liable. There is evidence to the effect that the deceased did
dispose of some of the cable and put it up in accordance with
the agreement and accepted a note for payment, and when
the fact was brought to the attention of the plaintiff he did
not object, thereby showing that it was never intended that
there should be any liability on the part of the deceased
until the money was actually collected. There is no evidence
that the deceased ever succeeded in selling and putting up
the materials except the one job for one Payne, and there is
no evidence that he ever received a dollar from Payne or
from anyone else. This being the case, the plaintiff cannot
recover under the agreement alleged.

The plaintifi’s alternative claim is that the deceased
wrongfully converted the goods in question for his own use
and had refused to deliver the goods to the plaintiff on
demand.

27 Hals., p. 889, sec. 1569, says that to constitute con-
version there must be a “positive and wrongful act.” There
is no wrongful act established by the evidence on the part
of the deceased; in fact, no effort was made by the plaintiff
at the trial to establish the fact that the deceased had wrong-
fully dealt with the goods in question; the deceased was
lawfully in possession of the goods; he was put in possession
of them by the plaintiff, and the plaintiff during the lifetime
of the deceased was, apparently, satisfied with the efforts
made by the deceased to dispose of the goods, although only
a part of them had been disposed of and none of them had
been paid for, as far as the evidence shows. The goods were
delivered in March, 1915, and the deceased died on August
20, 1917, so that for a period of 2 years and 5 months o
objection was taken by the plaintiff to the manner in which
the deceased was disposing of the goods. To establish the
fact that the deceased wrongfully converted the goods to
his own use, some wrongful act on his part must be estal,-
lished. The onus is on the plaintiff to establish the wrong-
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ful act, and he has failed to do so.

Alta.

The appeal, in my opinion, should be allowed with costs. Ap—]; Dis

The judgment befow will be set aside, and judgment
entered for defendant, dismissing the action with costs.
Appeal allowed.

McCABE v. COSTE.
Alberta Supreme Court, Appellate Division, Stuart, Beel and
Hyndman, JJ.A., October 20, 1922,

CHATTEL MORTGAGE (§IVB-—45) —RENEWAL—PRIORITY OVER CLAIMS OF
SIMPLE  CREDITORS —CREDITORS ~ SUBSEQUENTLY  OBTAINING
JUDGMENT, AND SEIZING UNDER EXECUTION—BILLS OF SALE
ORDINANCE (0.C. 1915 (ALTA.), CH. 43) —CONSTRUCTION,

Simple creditors at the time of the renewal of a chattel mort-
gage pursuant to a Judge's order made under sec. 23 of the Bills
of Sale Ordinance 0.C., 1915 (Alta.) ch. 43, have no proprietary
interest in the specific goods at the time of the renewal, and a
seizure under executions on judgments subsequently obtained are
not effective as against the mortgagee.

CHATTEL MORTGAGE  (STTI—38) ~VALIIITY AS AGAINST CREDITORS
POSSESSION TAKEN OF S BY MORTGAGEE DURING

Mor1G YED.
, unquestionably, valid as against credi-
gee during the currency of the mortgage and
re renewal becomes necessary, takes what is an unquestion-
able posscssion of the goods, and yet makes no sale or change of
title in the goods, the mortgage remains valid and effective as
against the cred s without renewal.

G.T.P.R. Co.v. Dearborn (1919), 47 D.L.R

, distinguished; Hulbert v, Peterson (10

referred to.]

APPEAL from the judgment of Ives, J., in favour of the
plaintiffs upon an interpleader issue hetween the execution
creditors of Walter R. Martin and A, R. Phillips and of the
firm of Martin & Phillips, as plaintiffs and Coste, a chattel
mortgagee of Martin as defendant. Reversed.

The facts of the case are fully set out in the judgments
following.

H. P. O. Savary, K.C., for appellant.

C. 8. Blanchard, for respondent.

STUART, J.A.:—1I have had the opportunity of reading the
judgment of my brother Beck in this case and I am bound to
say that, although I have hesitated, considerably, before
concurring in it, I have also found it very difficult to find
any secrious flaw in the reasoning contained therein. It
seems to me almost, if not quite, impossible to refute it.

But, perhaps, it is worth while to draw attention to the
one matter which has been the cause of my hesitation. It
is suggested by my brothers Beck and Hyndman that the
concluding words of sec. 23, 0.C. 1915 (Alta.) ch. 43, point

58 Can. 8.C.R.
36 Can, S.C.R.
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to some discretionary power in the Judge to whom an appli-
cation is made for an order extending the time for filing a
renewal statement. The section itself suggests that the
Judge may, in his discretion, require notice to be given, “by
advertisement or otherwise,” of the intended application.
The order made in this case by His Honour Judge Greene

A shows that no notice of any kind was exacted, that the order

was made entirely ex parte and solely upon an affidavit of
the mortgagee explaining the cause of the omission to file
the renewal statement.

Now this very action shows that there were creditors who
would probably have desired to be heard. The plaintiff
McCabe had become a creditor while the mortgage was in
good standing and on file. His note was taken on March
29, 1919. The omission did not occur until January 14, 1920.
The plaintiffs, the Calgary Brewing and Malting Co., got
their judgment upon a note dated May 10, 1920, that is,
during the interval between the omission and the making of
Judge Greene's order extending the time. This may have
been (for the facts are not stated), either a present grant-
ing of credit or a taking of security for a previous advance
or debt made or incurred before the omission. The facts as
to the claim of the Canada Wire and Cable Co. are not
stated, except that the date of the judgment is given.

Now, inasmuch as the facts as to the existence of these
claims against the mortgagor were not presented to Judge
Greene, I doubt very much whether it can be said that he
ever really exercised any discretion to disregard them. And
the question has arisen in my mind, whether they ought not,
in such circumstances, to be allowed even now, to question
the propriety of the order of extension itself. They were
not parties to it and if it affected their interests in any way
prejudicially, it seems to me to be possible that they might
have a right to ask to have it disregarded.

If the Judge had made an enquiry into the state of the
mortgagor’s affairs, as we always do in the case of an exten-
sion of time for filing an agreement to pay for shares other-
wise than in cash under the Companies’ Ordinance, O.C.
1915 (Alta.) ch. 61, in regard to a joint stock company, it
may be that where he found credit had been given while the
mortgage was in good standing, he would have disregarded
such a creditor, but that, where credit had been given when
there appeared to be no valid encumbrance filed he would
have protected the creditor in some way. Is it too late to
insist on some such protection in an interpleader suit of
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this kind? Of course such a point as this, viz., the validity  Alta.
of the order itself for want of notice was not suggested on Asp: Div.
the argument and, as it is an interpleader suit, I suppose it = —
was really too late even at the trial to raise any such ques- “zf('kﬂﬁ
tion, and, a fortiori, too late now. "f,'.“'
But, if any of the present plaintiffs had at the trial i ——
adduced evidence showing that it had, after the omission to o
renew, searched the records, found that there had been a
$35,000 mortgage filed but not renewed, and that, on the
assumption that it had been paid, a credit had been given to
the debtors who apparently owned a large amount of chattel
property, then, I am not sure but that such a creditor would
have been entitled to say “We had a right to be heard before
Judge Greene before the mortgage was reinstated. He dis-
regarded us entirely and we now say that there was no right
to make such an order without hearing us and this was a
‘right’ within the meaning of sec. 23, to which the order is
still subject.” But there was no evidence of this kind pre-
sented. 1 would like to reserve this point for the future, if
it ever comes up.
I have myself made quite a few such orders as His
Honour Judge Greene made and without any more enauiry
or material. I always assumed that by the insertion of the
proviso protecting third parties in the words of the statute,
I could not possibly be prejudicing the interests of any one
in his absence.
While, therefore, I concur in the judgment of my brother
Beck, it seems to me that the judgment, if it finally stands,
must lead to greater precaution in making orders under
sec. 23.
With respect to the other point, I was of opinion at the
close of the argument that, when an order for sale had actu-
ally been made by the Master under the Extra-Judicial
Seizure Act, 1914 (Alta.) ch. 4, it was impossible to sug-
gest that there was any necessity for the filing of a second
renewal statement thereafter.
BECK, J.A.:—The chattel mortgage, Martin to Coste, was
executed on December 29, 1917, and duly filed on January
14, 1918. Under the provisions of the Bills of Sale Ordi-
nance 0.C. 1915 (Alta.) ch. 43, sec. 17, renewal was required
to be made within 2 years from the filing; that is, by Janu-
ary 14, 1920. It was, in fact, renewed only on October 13,
1920, but this renewal was made pursuant to a Judge's
order made under sec. 23, which reads as follows:—
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“Subject to the rights of third persons accrued by reason
of such omissions as are hereinafter defined [a Judge)
................ on being satisfied that the omission to register a
mortgage. or any statement and affidavit of renewal
thereof within the time prescribed by this ordinance or the
omission or misstatement of the name, residence or occupa-
tion of any person, was accidental or due to inadventure or
impossibility in fact, may, in his discretion order such
omission or misstatement to be rectified by the insertion in
the register of the true name, residence or occupation or by
extending the time for such registration, on such terms and
conditions, if any, as to security, notice by advertisement
or otherwise or as to any other matter, as he thinks fit to
direct.”

The only restriction contained in the order was:—"Sub-
ject to the rights of third persons by reason of the omission
to renew within the time limited by the Bills of Sale
Ordinance.”

The plaintiffs at the date of the renewal were simple
creditors. Subsequently, they obtained judgments and
issued execution under which the goods in question were
seized. And the question raised was whether the seizure
under the executions was effective as against the mortgagee
or, in other words and more explicitly, was the order ex-
tending the time for renewal together with the renewal
made in pursuance of it, effective to keep the mortgage alive
as against the general body of simple creditors or, still more
explicitly, were the simple creditors existing during the
interval while the mortgage remained unrenewed “third
persons” and, if so, were they third persons who had
“rights” which were or could be made effective against the
goods, and, if so, were those rights such as “acerved by rea-
son of the omission to renew"?

For a solution of this question it is necessary to consider
the effect of the decision of the Supreme Court of Canada
in the case of G.T.P.R. Co. v. Dearborn (1919), 47 D.L.R.
27, 58 Can. S.C.R. 315. That case, settling a divergence of
judicial opinion, held that in sec. 17 of the Bills of Sale
Ordinance, 0.C. 1915 (Alta.) ch. 43, enacting that a mort-
gage filed should cease to be valid, unless renewed within
two years, against “the creditors” of the mortgagor and
against subsequent purchasers and mortgagees in good
faith for valuable consideration, the word “creditors”
means all creditors of the mortgagor and not merely execu-
tion creditors.
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To this extent, the decision of this Court in Security Trust
Co. v. Stewart (1918), 39 D.L.R. 518, 12 Alta. L.R. 420
at p. 423, is overruled in 47 D.L.R. 27.

Reverting then to sec. 23, 0.C. 1915 (Alta.) ch. 43, how
are the words “subject to the rights of third persons,
acerued by reason of such omissions as are hereinafter
defined” to be construed?

The “omissions” defined in the section are:—(1) Omis-
sion to register a mortgage or bill of sale. (2) Omission to
register an authority to take or renew a mortgage. (3,
Omission to register a statement and affidavit of renewui
within the prescribed time. (4) Omission (or misstate-
ment of) the true name, residence, or occupation of any
person (in the mortgage, bill of sale, authority, renewul
statement or aflidavits).

“Omissions” does not include such things as an insuffici-
ent description of the goods or the untrue expression of the
consideration (sec. 11), which, consequently, are incurable
under sec, 23.

Any omission to conform with the requirements of the
Ordinance (where the Ordinance applies) with reference to
a purchase or mortgage causes the purchase or mortgage to
be “absolutely null and void” (secs. 9 and 11) or to “cease
to be valid” (sec. 17), as the case may be, as against credi-
tors of the mortgagor and as against subsequent purchasers
or mortgagees in good faith for valuable consideration. It
seems impossible to contend that “third parties” does not
include, and probably there is no other class of persons that
it can include than, creditors and subsequent purchasers and
mortgagees. Then what are the “rights”—what is the
extent of the rights—which, by reason of such omissions
accrue to these third parties—the creditors and subsequent
purchasers and mortgagees? “Subsequent,” of course,
means subsequent in date to the purchase or mortgage
attacked. Now, clearly, it is not every subsequent mort-
gage in good faith for valuable consideration whose rights
are preserved, but only such subsequent mortgagees as have
themselves got, concurrently with the mortgage, immediate
delivery accompanied by an actual and continuous change of
possession or got an instrument of mortgage made and filed
in accordance with the requirements of the Ordinance and,
in the latter case, have, if two years have elapsed, main-
tained it on foot by renewal; and in the case of a subsequent
purchaser the same restriction of definition is applicable,
except, of course, that of renewal. Similarly, creditors must,
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at least, be restricted to such creditors as were ereditors
before the rectification of omissions—though this conclusion
may result rather from a consideration of the word “rights.”

What then are the rights of these classes of persons
respectively? In the case of subsequent purchasers and
mortgagees, the rights are the vested rights of the purchaser
or mortgagee, as the case may be, to the specific goods. Non-
execution creditors had no such rights. I think it clear that
it cannot be properly said that they had any vested right to
or in the specific goods. They occupied such a position
towards—not the goods, but—the mortgagor that, by suing
the mortgagor and proceeding to judgment and execution,
they would then have the right to seize the goods comprised
in the mortgage originally being, or subsequently becoming,
invalid for non-conformity with the ordinance—that right
of seizure coming into existence only upon the specific goods
becoming bound by the lodging of the execution in the sher-
iff’s hands, and the creditor thereby, and then, acquiring a
vested interest in the specific goods. The creditors also
occupied such a position that, by appropriate proceedings,
they could have acquired a right in or to the specific goods
by liquidation, bankruptey, or other similar proceedings.
And because of occupying that position during the time the
defect in the mortgage was in existence, that is, being then
simple creditors of the mortgagor without, however, having
any proprietary interest in the specific goods they could
acquire, in one of the ways indicated, a specific right in or
to the goods.

The simple creditors not having in the interval of default
any vested interest in the specific goods mortgaged, can it
be said that they had a contingent or inchoate interest?
These expressions seem to be the only alternatives tv a
vested interest and seem to imply some kind of present
right in or to the specific property, which is capable at the
moment of being made the subject of a contract inter vivos
or of an action, for example, one for an injunction. It is
said that there existed a right in the simple creditor, tc
bring an action to declare the mortgage to have ceased to
be valid against their claims. It seems to me that this is
not so; that the Court would not entertain such an action,
inasmuch as, if it did, the action could result only in the
Court repeating the words of the ordinance; and that the
only remedy of the simple creditors was by proceeding to
judgment and execution or by other appropriate proceedings
to obtain, for the first time, an interest in the specific goods.
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In the Dearborn case, 47 D.L.R, 27, the simple creditors dil A
this, it there being found that nothing had occurred inter-
vening between the accruing of the personal right of tle
simple creditors and the acquiring of a proprietary interest McCane
in the specific goods, by means of execution based upon the .
previously existing personal right; that, in other words,
nothing had intervened to prevent the consummation of a :
unity between the two.

In the Dearborn case supra the chattel mortgage was
never renewed and, consequently, in that case, the effect of
an order under sec. 23 and of a renewal in pursuance of
such an order was not considered.

Now, reverting to the words in the opening clause of sec.

23—*“rights accrued by reason of such omissions.” It seems
improper to attempt to define the word “rights” independ.
ently of the words “accrued by reason of such omissions.”
We must take the whole context. If the simple creditors
have any greater rights than those I have said, the words
“accrued by reason of such omissions” are entirely super-
fluous, and it cannot be supposed that words are used use-
lessly. It seems clear, therefore, that what is protected
when a renewal is made under sec, 23 are rights which have,
before the renewal, become attached to the goods. Judicial
opinion in the only provinces in which this provision is in
force accords with the opinion I have expressed.

It was so held by the Court en bane of Saskatchewan,
eight years ago, in Rogers Lumiber Co. v. Dunlop (1914),
20 D.L.R. 154, 7 S.L.R. 421. The same opinion was expres-
sed by Hyndman, J. in Royal Trust Co. v. Town of Caston
(1917), 37 D.L.R. 277, 13 Alta. L.R. 535, and by myself
in Security Trust Co. v. Stewart, 39 D.L.R. 518. In British
Columbia, Clement, J.’s, decision in Re W. P. Ellis & Co.
(1907), 13 B.C.R. 271, by reason of his reference to the
English case of Re Ehrmann Bros. Ltd., [1906] 2 Ch. 697,
75 L.J. (Ch.) 817—a case under the Companies Act 1900
(Imp.) ch. 48, to which I shall refer presently—seems to
imply the same opinion. The latter case was followed in
Moririson Thompson Hardware Co. v. Westbank Trading Co.
(1911), 16 B.C.R. 314.

There is a provision in the English Bills of Sale Act, 1878
(Imp.), ch. 31, sec. 14, which is substantially in the same
words as sec. 23 of our ordinance. No doubt, the latter was
copied from the former. The opening protective words do
not appear in the English Act; but it had already been held,
in England, before the introduction of the clause into our

App. Div.
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Alta.  ordinance that “it could not have been intended to give a

A% Do, discretion to extend the time for registration so as to defeat

a title actually vested in a person who had acted with perfect

McCaBE  good faith”—that is, “after the title to the goods had actu-

coste Iy vested in the execution creditor by reason of the failure

of the holder of the bill of sale to comply with the provisions
of the act.”

). A

It would seem 1o have been the intention to express in the
ordinance what had been expres:ed in the English decisions.

In the English Companies (Consolidation) Act, 1908
(Imp.), ch. 69, there is a somewhat similar provision, sec.
96, for the extension of time for registration of mortgages
or charges and for the rectification of mistakes. The power
is not to be exercised unless the thing to be rectified “is not
of a nature to prejudice the position of creditors or share-
holders of the company,” and the practice is to insert in the
order, words to the effect that the order iz to be without
prejudice to the rights of parties previously acquired. The
result of the decisions seems to be that the Court is restricted
from making an order prejudicing acquired vested rights in
the goods, e.g., the rights of execution creditors—that it
has no discretion in this respect—but has a discretion to
impose terms protecting others. See Re Ehrmann Bros.
Ltd., [1906] 2 Ch. 697 and Re Cardiff Workmen's Cottage
Co., [1906] 2 Ch. 627. See Reed's Bills of Sale Acts, 9th
ed. p. 203.

On a first reading of sec. 23 0.C. 1915 (Alta.), ch. 43, it
seemed to me that the closing words “On such terms and
conditions, if any, as to security, notice by advertisement
or otherwise or as to any other matter as he thinks fit to
direct,” indicated that the opening words of the section were
not intended to be confined to the rights of third persons
whose claims could be ascertained by a search in the proper
offices, e.g., the office for the registration of bills of sales
and chattel mortgages, and lien notes, and the sherifl’s
office; but observing the result of the English cases just
cited and especially the argumentation of Buckley, J. in the
latter case, it seems to me that the opening words are in-
tenced to be an absolute nullification of the effect of the
order with respect to vested rights in the specific goods
and that the closing words of the section are intended to
give the Judge a discretionary power, in special cases, of
directing that the rectification shall be without effect as
against the claims of certain specific persons or classes of
persons.
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For the reasons which I have endeavoured to make clear
it seems to me that although {rom the moment ol the
omission to renew the simpie creditors had some kind o!
rights, which, by appropriate proceedings, could be made
the slarting point and basis for ihe acawring in tne taware
of rights in the specific goods, yvet the deiect of omussion
having, in pursuance ol the ordinance, been rectified, tie
intervention of the rectification prevented the development
and consummation of that personal right into a right
against the specific goods which is alone the right which
it is contemplated by sec. 23 should be preserved.

1 would, therefore, hold that the defendant’s morigage
was validated as against the plaintifi’s claim, in respect of
the omission to renew, which was rectified pursuant to the
Judge’s order.

Then it is urged on behalf of the execution creditors that
even if the renewal pursuant to the judge's order was ef-
fective to keep the mortgage in good standing, yet, upon
the lapse of a year from the date of renewal, the mortgage
then ceased to be valid for want of a renewal, (sec. 19),
because, as is claimed on their behalf, there was, before the
time for this second renewal had expired, no delivery to
the mortgagee of the mortgaged goods, accompanied by an
actual and continued change of possession, nor did the
mortgagee take actual physical possession of the mortgaged
goods. Admittedly, there was no second renewal or delivery
by the mortgagor to the mortgagee of the mortgaged goods.
It is of importance to fix the date when it became necessary
to renew the mortgage the second time, unless excused. 1
think that in view of the terms of sec. 19, that date would
be October 13, 1921. The words of sec. 19 are that a second
renewal is required before “the expiration of the term of
one year from the day of the filing of the statement required
by the said see. 17.”

Then comes the question whet! er renewal on or before
October 13, 1921 was excused. if it was excused, it was so
by reason of a seizure by the mortgagee, while the mortgage
was in good standing, namely on November 1, 1920, and
(what it is important not to overlook) of acts and conduct
following upon and in furtherance of such seizure.

Before considering this question, I think it well to call
the different Provinces. Turning over the pages of Barron &
attention to the difference between the Bills of Sale Acts of
O’Brien on Chattel Mortgages & Bills of Sale, 2nd revised,
I find as follows: In the Acts of Alberta, New Brunswick,

Alta,
App. Div,
McCage
CustE,

Beck, J. A




34
Alta.
Ap;, Div.
McCaBe

",
COSTE.

Beck, J. A,

DoMINION LAW REPORTS. [70 D.L.R.

and Saskatchewan, the words are: (See pp. 198, 318, 564.)
“accompanied by an immediate delivery and an actual and
continued change of possession”; in the Act of British
Columbia (p. 245); “possession or apparent possession,”
(defined at p. 234) ; in the Acts of Manitoba and Ontario:—
“actual and continued change of possession” defined to he
(at pp. 269, 385) “such change of possession as is open and
reasonably sufficient to afford public notice thereof.”

Under the Acts of Nova Scotia and Prince Edward Island
the question does not arise, inasmuch as under these Acts,
every hill of sale authorizing the taking of possession at or
after its execution requires to be registered.

The English Bills of Sale Acts are those of 1854, ch. 36;
1866, ch. 96, 1878, ch. 31; and 1882, ch. 43. Section 8 of the
Act of 1878 (Imp.) ch. 31, enacts that every bill of sale etc.
shall be registered etc., otherwise it shall as against certain
classes of persons be deemed fraudulent and void “so far as
regards the property in or right to the possession of any
chattels comprised in such bill of sale which” etc., are “in the
possession or apparent possession of the person making such
bill of sale etc.

Sec. 4 of the 1878 Act defines “apparent possession” as
follows :—

“Personal chattels shall be deemed to be in the ‘apparent
possession’ of the person making or giving a bill of sale, so
long as they remain or are in or upon any house, mill, ware-
house, building, works, yard, land or other premises occu-
pied by him or are used and enjoyed by him in any place
whatsoever, notwithstanding the formal possession thereof,
may have been taken by or given to any other person.”

This provision ‘was repealed as to future transactions by
sec. 8 of the Act of 1882 which requires registration in all
cases. According to Mellish L. J. in Ex. parte Jay, Re
Blenkhorn (1874), L.R. 9 Ch. 697, 43 L.J. (Bey.) 122, 22
W.R. 907, to prevent a possession being merely “formal”
under the words of the above-quoted provision, (43 L.J.
(Bey.) of p. 126).

“There must be something done, which, in the eyes of
everybody who sees the goods, or who is concerned in the
matter, plainly takes the goods out of the apparent
possession of the debtor.”

Again, the decisions have restricted the meaning of ap-
parent possession, notwithstanding its definition, by hold-
ing, for instance, that where there was really no change
in the actual possession, the actual and apparent possession
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would be attributed by law to the person holding the legal
title. Ramsay v. Margrett, [1894] 2 Q.B. 18, followed and
applied in a number of cases and lastly in French v. Gething,
[1922] 1 K.B. 236.

In my opinion, we have nothing to do with statutory re-
quirements of the conditions as to delivery or possession,
obviating the necessity for a bill of sale or chattel mortgage
in the first instance but, at all events in the case of a mort-
gage in good standing, have merely to enquire what, apart
altogether from such statutes, would be an actual bona fide
taking of possession in the eye of the law.

But, if this view generally is incorrect, then certainly no
greater or different change of possession is necessary to
dispense with a properly registered instrument.

Under our ordinance, this is merely an *“actual”
possession, and it is not actual as interpreted in the present
Ontario Act, for that interpretation was introduced only in
1892 (Ont.) ch. 26, sec. 3. No such interpretation clause
has been added to our ordinance which was introduced long
prior to that Act.

The cases decided under the Ontario Act, prior to 1892,
are much less exacting upon the question of possession than
those subsequently decided. See for instance Kinloch v.
Seribner (1886), 14 Can. S.C.R. 77.

It is clear then that great discrimination must be used in
attempting to apply the judicial decisions of other Provinces
and of England to the statutory provisions of this Province.
I desire to emphasize the point that all these expressions
refer to the condition imposed by statute making necessary
the taking and filing of an instrument of mortgage in the
first instance and do not purport to deal with the distinct
question of the rights and duties of a mortgagee once he
has a valid mortgage.

In the Dearborn case, 47 D.L.R. 27, the question, whether
the taking of possession by a mortgagee without the inter-
vention of the mortgagor would keep the mortgage in good
standing, and if so, what is a sufficient taking of possession
for that purpose, were not settled.

As already stated, there was no renewal in that case and
the seizure by the mortgagee, in that case, was made after
the time for renewal had expired. Here, the mortgage was
in good standing, and, consequently, the question for our
consideration now is whether, while a mortgage is in good
standing, taking of possession by the mortgagee obviates
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the necessity for renewal, and if it does, was there a suffi-
cient taking of possession.

In the Dearborn case it was held that the possession taken
was not sufficient for the purpose—namely, of validating a
mortgage which already had ceased to be in good standing.

Anglin J., says 47 D.L.R. at p. 35 that the evidence did
not :—*“establish any change of possession or anything more
than a mere formal delivery to the sherifl’s oflicer, as the
mortgagee’s bailiff, without any real change of the
possession being intended or effected. The apparent posses-
sion continued as before. The goods covered by the chattel
mortgage were found by the sheriil's officer lying in or
about a barn on a tenanted farm. After taking an inven-
tory, the officer left them on tne place just as he found them
in charge of the tenant. without pav. mereiv with instrue-
tions to ‘see that nobody took the siuii.” In my opinion, even
in the absence of a statulory provision expressly prescrib-
ing that the change of pos ion be open and reasonably
sufficient to afford public notice thercof (Hoaoboom v, Gray-
den, (1894), 26 O. R. 298, at p. 302), whal took place did
not constitute the ‘actual and continued change of posses-
sion’ requisite to dispense with a mortgage duly registered
in conformity with the Bills of Saie Ordinance, and only
such possession would enable the mortgagee to hold as
against execution creditors of the morigagor.”

Mignault, J., expressly agreed with Anglin, J., (47 D.L.R.
at p. 43) that “there was not, by means of the proceedings
under the seizure [under the mortgage] such a taking of
possession of the morigaged goods as would dispense with
compliance with the requirements of the statute as to regis-
tration or renewal thereof.”

Davies, C.J., held that, inasmuch as the goods had not
been actually sold at the instance of the mortgagee, they
were still held under the mortgage which had become invalid
against the execution creditors, apparently holding that even
a seizure resulting in an entire change of possession would
be insufficient. Anglin and Mignault, JJ., expressly leave
open this question contenting themselves with finding an
insufficient change of possession. Idington and Brodeur,
JJI., express no opinion upon this point, which is, therefore,
lelt entirely open.

There are in the present case three execution creditors
who are plaintiffs. Their executions were respectively
placed in the sheriff’s hands on June 21, August 19 and June
14, 192i. The debts founding their judgments were, appar-
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ently, all in existence before the date of the rencwal of the
mortgage.

On November 1, 1920, the sheriff seized the mortgaged
goods under a warrant issued to him by Coste, the mort-
gagee; and the sheriff took some kind of possession of the
goods and was continuing to hold the goods when the plain-
tiff’s executions came into his hands.

To understand the kind of possession the sheriff took as
mortgagee’s bailiff it is necessary to call attention first
to some other facts.

The chattel mortgage, as already stated, was made by
Martin alone. Concurrently, he, alone, executed a land mort-
gage upon the land upon which all the goods in question were
situated ; and each is expressly stated to be collateral the one
to the other. The land and the goods together were the
business premises and plant of a foundry and machine shop.
This business was carried on by the firm of Martin & Phil-
lips, apparently, from a time soon following the execution
of the mortgages—for the debts to the execution creditors
were partnership debts—and the proper inference to be
drawn is, it seems to me, that, subsequently to the mort-
gages, Phillips acquired as purchaser some proprietary inter-
est in the goods and perhaps in the land and that at a date
long prior to the date at which, if nothing obviating the
necessity for it intervened, it became necessary to renew
the chattel mortgage.

An agreement between Martin and Phillips made bona fide
whereby Phillips was given a partnership interest in Mar-
tin's property would not. I think, in view of a considerable
body of judicial authorily in Ontario, followed in the West-
ern Provinces, come within the provisions of the Bills of
Sale Ordinance so as to require the registration of a bill of
sale, in default of change of possession.

If this is so, then, in consequence of the provisions of the
Partnership Ordinance, N.W.T. Ord. 1899, ch. 7, sec. 25, the
goods being partnership property were seizable only under
the executions against the firm, as such, of Martin & Phillips,
not under those agamst the individual partners, Martin &
Phillips.

When the sheriff went to execute the mortgagee's dis-
tress warrant he found one White in charge of the business
as manager, i.e,, of the partnership business of Martin &
Phillips. He had acted in that capacity from about Novem-
ber, 1918. Martin had since about November, 1919, been
engaged in developing some exploration work in the north
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country and, consequently, was seldom, if ever, about the
premises of the partnership. Phillips’ work was “field work”
and he consequently was never actively concerned with the
shop. There was a painted sign on the building “Martin &
Phillips.” When the sheriff made the seizure under the
mortgagee's distress warrant, he took an undertaking from
White to keep the goods as his bailiff. The question of
White’s remuneration was not talked of until some 6 or 7
weeks afterwards, when it was agreed between him and the
sheriff that he should get his compensation by continuing to
run the business and make what he could out of it—the idea,
apparently, being that it would be disastrous not to keep the
business on as a going concern, and that, in the course of
time, it might be sold as an entirety for a sufficient sum to
satisfy or nearly satisfy all creditors. White took charge
and managed the business, independently of both Martin
and Phillips. He cut down the staff somewhat.

It is, I think, the proper inference, that all the employees
of the business knew that Martin and Phillips had lost con-
trol of the business and probably that any of the public
doing business with White as manager knew that some
change of that nature had taken place.

On October 27, 1920, Coste commenced an action on his
land mortgage and in that action an order nisi (that is,
judgment), was issued on March 8, 1921.

In that action, on June 29, 1921, the plaintiff obtained an
order for sale of the land, and, concurrently, obtained under
the Act respecting Extra Judicial and other seizures an
order for the sale of the goods comprised in the chattel mort-
gage. The two orders were, substantially, in the same terms,
and resulted in an advertisement being settled by the Master
for the sale by tender both of the land and goods. The ad-
vertisement purported to be given “pursuant to judgment
and order for sale in a certain action No. 16705" (Coste v.
Martin) “in the Supreme Court, Judicial District of Calgary
and under and by virtue of a chattel mortgage from Walter
R. Martin to Eugene Coste, and a distress warrant directed
to the sheriff of the Judicial District of Medicine Hat against
the goods and chattels therein contained, and under and by
virtue of an order for sale of the said goods and chattels.”

No sale was effected. Nothing that occurred afterwards
seems material.

It is to be remembered that in this Province—differing
in this respect from all the other Provinces—a mortgagee
cannot himself make a seizure for the purpose of realising
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upon his mortgage but is compelled to do so through the
sheriff (1914 (Alta.), ch. 4, sec. 1) with the two conse-
quences, first that he is to a large extent, compulsorily, in the
hands of the sheriff, and secondly, that his bailiff is a public
official, whose acts, it would seem, ought to be given a more
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public effect than those of a private individual. ——
Hyndman, J.A.

If we take the case of a mortgage, unquestionably valia
as against creditors, it seems to be undoubted that if the
mortgagee, during the currency of the mortgage and before
renewal, becomes necessary, takes what is an unquestion-
able actual possession of the goods, and yet makes no sale or
change of title in the goods, the mortgage remains valid and
effective as against the creditors of the mortgagor without
renewal. Wood v. Weimar (1881), 104 U.S. 786. This pro-
position depends not upon the Bills of Sale Ordinance, which
have no application to such a case, but upon the general law,
composed of what was formerly common law and equity
(See Hulbert v. Peterson (1905), 36 Can. S.C.R. 324).

The possession taken in this case by the sheriff as bailiff
for the mortgagee, unlike that in the Dearborn case, 47
D.L.R. 27, was clearly actual, which, as 1 have said, is, I
think, sufficient, but it was also, in my opinion, also visible,
if that is essential.

Had I come to the conclusion that the defendant could not
maintain his claim under the chattel mortgage, I should
have heen disposed to direct a reference to a Judge to ascer-
tain what, if any, of the goods in question, could be held by
the mortgagee under his land mortgage, for it appears alto-
gether likely that a large proportion of the goods are fix-
tures which the land mortgage would carry and that there
was no final and irrevocable election by the mortgagee to
treat them as chattels.

For the reasons indicated, I would hold in favour of the
defendant’s chattel mortgage, with the result that I would
allow the appeal with costs, and direct judgment to be en-
tered for the defendant with costs, including the defend-
ant's costs of the interpleader proceedings.

HyNpMAN, J.A.:—I agree generally with the remarks of
Beck, J.A., in allowing the appeal.

I am greatly impressed with the peculiar terms of sec. 23
of the Bills of Sale Ordinance, 0.C. 1915, ch. 43, empowering
a Judge to extend the time for registration. It enacts sub-
stantially :—

“Subject to the rights of third persons accrued by reason
0. zuch omissions as are herinafter defined [a Judge of the
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Now it tne expression “third persons’ is to be taken as the
equivalent of “ereditors” and “creditors” mean the whole
body of creditors then in existence, as decided in the Dear-
bore case, A7 D LR, 27, then, it seems impossible to conceive
| what object the iegisiation could have had in view, in pro-
! viding that the Judge should have the right to require
security, give notice by advertisement, &c., &ec. It surely
must have been intended that a certain fraction only of the
body of creditors would still remain unprejudiced by reason
of the order and that, once the order is granted, the chattel
mortgage should stand valid and effectual against all, except
those who already have rights directly against the goods,
and those who are protected specifically in the Judge's order,
! which protection he, doubtless, would have the power to give.

To illustrate what I have in mind, take the case of a mort-
gagor (the mortgage not having been renewed in time)
having a number of creditors, some execution creditors and
others whose debts are not yet, but are almost, due; and
still others whose claims do not mature for a lengthy period.

In such circumstances, the Judge would, of course, have
no authority to make any order affecting execution creditors
whose rights had already, in fact, accrued directly against
the goods; but, he would have power to make his order, sub-
ject to the rights of the ordinary creditor, whose debt is on
the eve of maturity, and cut out any claims of the creditor
whose debt does not mature for a lengthy period.

Unless this was what was in the contemplation of the
framers of the Act, the provisions I have referred to, must,
I think, be regarded as a mere waste of words, for they can
have no practical or useful effect if the order is, in any event,
subject to the rights of “third persons” interpreted as mean-
ing “creditors generally” as decided in the Dearborn case.

It must not be overlooked that the granting of the order
is in the discretion of the Judge and that he is empowered
to make all necessary inquiries as to the true state of the
mortgagor’s affairs, and that he may grant the order on
such terms and conditions as he may think fit to direct.
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This, I think, is the protection which the public was in-
tended to have by the legislation : but once the order is made,
then the omission is rectified, or wiped out, subject only to
such rights of third persons against the specific goods as
they acquired owing to the omission, and possibly, subject
further to such terms and conditions as the Judge may
impose with regard to the unsecured or ordinary creditors.

Appeal allowed.

THOMPSON v. NORTHERN TRUST Co.
Saskatehewan Court of King's Beneh, Brown, CJ.K.B.
October 4, 1922,

DISCOVERY AND INSPECTION ($1V-—30)—AMENDMENT OF CLAIM AFTER
TRIAL HAS PARTLY TAKEN PLACE—EXAMINATION FOR DISCOVERY
—WHEN GRANTED—SASK. RUI

Where the plaintiff’s claim has been amended after the trial
of an action has partly taken place, and where such amendment
is of such a character as to make it unsafe for the parties to go
to trial without an examination for discovery, leave to examine
will be granted, but it will not be granted when it can be of no
assistance to the parties.

APPEAL from the order of a local Master refusing an
order for examination for discovery. Affirmed.

W. H. McEwen, for plaintiffs,

T. D. Brown, K.C., for defendant.

BrowN, C.J. K.B.:—The material on which this applica-
tion is based is so incomplete and unsatisfactory that one is
tempted to dismiss the appeal on that basis alone. There
is no material to indicate the state of the case at all, and
even the pleadings are not complete, although a perusal of
them is essential for a proper disposition of the application.
There is what purports to be an amended statement of claim
on file, but no original, and it is impossible to decide from a
perusal of the amended claim to what extent the original
claim has been affected by the amendments. Counsel, how-
ever, made certain statements during the argument, and 1
assume that somewhat similar statements were made during
the argument before the local Master. I will endeavour to
deal with the appeal in the light of such statements.

It appears that the action as originally framed was for
an accounting. 1In this state of the pleadings, the case was
set down for trial and came on for trial. The trial Judge
ordered a reference and accounting, and in connection with
the accounting, a special audit of the defendant’s books was
made. After the audit, and because of certain facts which
came to light as a result of the audit, the plaintiffs applied
to amend their claim so as to cover the maiters tnus revealed.

Sask.

K.B.
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The amendment was allowed and st . m -t of defence filed
to the amended claim. The defendants now want to examine
certain of the plaintiffs for discovery. Ordinarily under our
rules, either party is entitled, as a matter of course, to
examine the other for discovery before trial, and ordinarily,
unless the examination is held before trial it cannot be held
at all Stevens v. Olson (1904), 6 Terr. L.R. 106. The above
case, however, does not apply to the situation here, where
the plaintiffs’ claim has been amended after the trial has
partly taken place. I can readily understand an amendment
being of such a character as to justify an examination for
discovery and as to make it unsafe for parties to continue
the trial without such examination. I am not satisfied that
an examination is at all necessary in this case. The defend-
ants do not suggest in what respect they hope to get any
assistance from such examination, and, moreover, I gather
from the statements of counsel that the plaintiffs’ amended
claim largely arises out of disclosures made from an exami-
nation of the defendant’s books and accounts, and it would
appear to me that an examination of the plaintiffs would
not be of any assistance. It may be that the defendants
should have further and better particulars. If they want
such particulars, they can demand same, and in the event
of a refusal, and in the further event of them being entitled
to such particulars, the same would be ordered on an applica-
tion made for that purpose. Under all the circumstances, 1
see no reason for disturbing the order made by the local
Master, and the appeal is, therefore, dismissed with costs.
Appeal dismissed.

THE KING v. NASHWAAK PULP & PAPER Co.
Exchequer Court of Canada, Aundette, J. September 28, 1922,
EVIDENCE  ($IIB—108) —DAMAGES—CIRCUMSTANTIAL  EVIDENCE—

BURDEN OF PROOF—APPRECIATION OF EVIDENCE.

Where plaintiff is forced to prove his case from presc.nptive or
circumstantial evidence, such evidence, in order to prevail, should
not only give rise to a presumption in favour of plaintiff’s con-
tention, but should also exclude the posgibility of the accident
having been occasioned by any other causes than those relied
upon by the plaintiff.

INFORMATION filed by the Attorney General of Canada
on behalf of His Majesty The King to recover damages sus-
tained by reason of the caving in of certain portion of the
right of way of the C.N.R. by a wash-out in the Province of
New Brunswick. Dismissed.

The facts of the case are as follows:—

Plaintiff had built the embankment hereinafter mentioned
leading to a railway bridge over the Nashwaak River as
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d part of its railway system. This embankment was built 18  Can.

e feet in height and solely of loose sand and gravel, and was "¢
r not np-npped It extended into the water and being on a ——

0 bend in the river was exposed to the full strength of the T"' King
current. A wing-wall of the bridge was also erected, at xasnwaax
d right angles to the bank of the river, causing an eddy or Purr &
e whirlpool against this said embankment. Parer Co.
» Defendant who for years had been using the river for the Audette, J.
18 driving of its logs, etc., had erected a dam about three-

it quarters of a mile below the bridge and had also a number

w of piers connected by floating booms, used for the collecting

e and sorting of logs. This installation had been duly approved

it of by the Provincial Government. Part of the piers were car-

1- ried away during the night previous to the accident. The

1y river itself is a fast flowing river about 200 feet wide and

er the flow thereof had been greatly increased, at the time in

d question, by heavy rains and by melting snow, and freshets

ii- had occurred at different places along the river, and the

Id frost was coming out of the ground. A number of logs had

Id accumulated on the piers of the bridge extending a distance

ts of 50 yards up stream, which did not raise the water and

nt did not, appreciably, interfere with the flow thereof. For

nt between 50 to 150 ft. below the bridge, there was clear water

ed without logs.

a- On Monday, May 10, 1920, whilst a train of the plaintiff

s was travelling over the said embankment, it caved in, caus-

al ing the train to topple over, resulting in the death of some

ts. of the crew and damage to cars, etc., for which compensa-

tion is now claimed from the defendant. Plaintiff claims that
the cave in was caused by the works and jams of logs of the
defendant, backing the water to an unusual height, to wit,
2 or 3 ft. above customary level, and when the piers broke,
the water, suddenly receding, caused a suction under the

ull'(’i. embankment, undermining it, which was the cause of the

el accident. No one saw this exceptionally high water, or the
ent waters receding. Defendant’s contention is that the cave in
ied was due to the improper construction of the embankment,
da amounting to negligence.

as- P. J. Hughes and Raleigh Trites, for plaintiff.

he W. Henry Harrison and J. J. F. Winslow, for defendant.

of
AUDETTE, J.:—This is an information exhibited by the
Attorney General of Canada, whereby the Crown claims the
red sum of $24,319.22 as damages resulting from an accident on
as the Canadian National Railway. It is alleged that the right
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Can.  of way caved in as a result of the use, in the manner herein-
Bx. ct. after mentioned, by the defendants, of their piers and dams
in driving logs on the Nashwaak River, near Marysville, in
THe KING the County of York, in the Province of New Brunswick.

N‘R;'wux The defendants, who as well as their predecessors in title
Pure & have been driving logs on the river in question for a number
Parer Co.of years, deny having, in any manner whatsoever, done any-
Audetre. 5. thing on the river which caused the accident in question;
and aver by their pleadings that the accident resulted from
the improper and negligent construction of the embankment
which caved in and slid down the river on May 10, 1920.

The parties herein have filed for the purposes of this
action, as ex. 11, the following admission, viz.:—

“1. That the defendant is riparian owner on both sides
of the river from the highway bridge at Marysville to a
point above the abutments and the piers holding the booms
of the defendant company, which were carried out at the
time of the accident. 2. That a dam above the highway
bridge at Marysville was in existence for over 65 years prior
to the time it was carried out. 3. That the C.N.R. authorities
knew of the building of the dam and had the plan thereof.”

And by ex. 10, it is further, inter alia, admitted :—

“(7) That the right of way upon which the Nashwaak
bridge and its approaches are situate, to a width of 200 ft.
on the west bank and 425 ft. on the east bank, is vested in
His Majesty the King in fee simple.”

The accident took place on the early morning of Monday,
May 10, 1920.

On that morning of May 10, 1920, Moore, a locomotive
engineer on the C.N.R. left South Devon at 4.40 a.m. and
passed over the fill adjoining the railway bridge, where the
accident occurred later—at between 4.50 and 4.55 a.m., with
engine and tender running backwards and saw nothing, felt
nothing unusual. He got over the place in question without
accident and without noticing anything wrong.

On the same morning of May 10, 1920, conductor Long
testified that he left South Devon, at 4.50 a.m. with the local
freight train, loaded with pulpwood, composed of engine and
about 15 cars and van, and proceeded to Marysville which
he left at 5.30 a.m. and at about 11} miles therefrom, when
he came to the west embankment of the railway bridge built
across the Nashwaak river, the engine, tender and two cars
went over the embankment,—as more particularly shown
by the two photographs exs. 1 and 2.

Two of the crew lost their lives, one was injured, the track
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;.:::\ and rolling stock were damaged ; and for t.he recovery of all E‘_"‘
o such elements of damage, the Crown is now suing the g, ¢
i defendants. . o Sua
t.itlv Long says he came over from .hls van to the place of the Er‘ e

i accident and found half of the filling gone,—from the centre Nasuwaax
= e,' of the road it had slid out. The rails and sleepers had top- Puir &
:::;\Ij pled over, leaning towards the river. He judged about 65 P‘T‘ Co.
t'ron{ ft. in length had so slid. The centre of the track between Audette, J.

. those 65 ft. was worn out more than the ends. The embank-
;Km ment at that place is 18 ft. high. The engine and two cars
‘ihiﬂ took also a deal of material with them when falling down

) the embankment.

aa There had been a steady and heavy rain all of Saturday
idea and Sunday (8th and 9th May), preceding the Monday
to a* (10th) upon which the accident happened. One witness said
)031‘: he thought the rain had started during the night of Friday.
way The river was running high .and.rising on Saturday x'md
srior Sunday, the volume of water being increased by the melting
ities of snow in the forests, and the heavy rain during several

vof.” days. Freshets were manifested at different places on the
o river, around the date in question. And witness Underhill
said that he noticed quite a freshet, but that it was nothing

:)a?tk. unusual for that time on the river.
d in The Nashwaak river, as put by one witness, is a “savage
river” liable to rises and falls.
day, About three quarters of a mile or so below the railway
bridge, adjoining which the western embankment is built
tive on the edge of the shore and which slid out, the defendant
and company had erected a concrete dam, and in 1919-1920, at
 the 1000 ft. above the dam, they had five piers diagonally set
with across the river, and at the same height as the dam, being
felt composed of two shore abutments and three piers, in front
hout of which was a floating boom tied to the piers, for the pur-
poses of gathering their logs. In the result, two new piers
Long had been added at that date. The whole installation was
local approved by the Provincial Government.1865 (N.B.), ch.
and 53; 1919 (N.B.), ch. 109; C.P.R. Co. v. Parke, [1899] A.C.
hich 535, 15 Times L.R. 427.
vhgn The theory of the Crown is that during the night between
built Sunday and Monday the top of these piers gave out under
cars the pressure of the logs which had formed a floating jam;
1own but there was no eye witness of the actual occurrence heard

before me. Yet, it would appear from the evidence that the
rack piers had given away and the water receded before the first
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train passed over the embankment in question on the morn-
ing of the accident.
The river is about 200 ft. wide and 14 ft. deep, which would

Tue KING give quite a large cross-section.

huuwuh Now, it is contended by the plamtlﬂ' that the gathering
Purr & of a large quantity of logs at the piers had the effect of
Parer Co. raising the water about 3 ft. higher than the highest level
Audette, 5. Of the past, and that, assuming the logs went over suddenly

during the night of Sunday to Monday, the flow of the water
being impeded and retarded by the logs, in suddenly reced-
ing, created a suction under the embankment at the railway
bridge about three quarters of a mile up the river.

While this theory is supported by some evidence and con-
tradicted by other, it may be stated, that, under conflicting
evidence, it is so asserted. And as admitted at trial, the
evidence does not disclose the cause of the accident. Even
if, as surmised, the jam at the piers might have occasioned
the damage to the bank, there is no evidence that it did and
there is no reason to take that inference as a fact and be
on the alert to accept it.

Was this alleged flood on the river the result of the piers
or of the heavy rain? No one saw the waters receding sud-
denly, as alleged. Washouts on railways continually occur
in the course of the year, and more especially in the spring,
as a result of heavy rain and freshets, as well near and
away from rivers.

The accident itself affords no just inference against the
defendants,—it is a matter of proof. One must look around
and see if the accident might just as well be the result of
other causes, It is contended by witnesses heard on behalf
of plaintiff that a floating jam would not affect the height
of water to the extent mentioned by some other witnesses.

Now confronting this wide field of conjecture, there is
sufficient evidence of a positive character to justify the
inference of that it was not good and prudent workmanship
to construct of sand and gravel an embankment 18 ft. high
on this edge of a shore without the protection of rip-rap.
How indifferent the railway people were to the possibilities
of trouble here (s further manifested by the fact that the
workmen engaged in constructing the embankment were
taken away befoe the same was completed to the satisfac-
tion of the perso: in charge of such construction. More-
over, if the waters had only reached a level of 3 ft. less, the
slide and the accident might just as well have happened
from the same cause on account of defective construction.
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There is no evidence establishing that the scouring or caving
in started high or low on the bank.
There is ample evidence on the record to find that the

Can.

Ex. Ct,

building of such a railway embankment with a bank of light Tur Kixa
gravel and sand exposed to the action of the water in the Saan Wik

river would not be proper workmanship and would amount
to negligence. All reasonable care in the construction anc

Pure &

| Parer Co.

maintenance of the bank does not seem to have been estab- audee, 1.

lished.

It is important, however, to note and consider that while
it is contended that the water went to this height of 2 to 3
ft. above the normal height,—that no one ever saw it. The
contention is exclusively based upon the evidence of wit-
nesses who gather and reason it from indicia upon the
ground—upon the soil. And more especially, upon the evi-
dence of witness Wade, a section man upon this very section
which was under his care, who, after the accident,—at about
9 o'clock on Monday morning, May 10, 1920, crossed over
the east side,—the side opposite where the accident hap-
pened, and made a mark on a telegraph post at the height
he thought the water had gone up to. Aguin it will be noted
this witness speaks not from having seen the water at that
height but at the height he theorized and surmised it went
from indicia on the post. In appreciating this testimony
one must not forget that it had been raining heavily for
several days and that this telegraph post must have been
wet and soaked with rain from top to bottom. How could
Wade with certainty distinguish the wet from the rain and
the wet from the water from the river?

It is in evidence that by Sunday and even Monday morn-
ing there was a serious and large accumulation of logs occa-
sioned by the piers of the railway bridge for 50 yards back,
as testified to by witness Easterbrook—above the place
where the accident happened-—and yet this large accumn-
lation of logs,—as shown on several photographs filed as
exhibits,——did not seem to have interfered with the flow of
the water in the river below. There is no evidence as to that
effect and it is with this jam above the Railway Bridge that
this high water and the floating jam bolm\ would have mani-
fested itself at the piers near the dam, *| of a mile below,
«ding to the theoretical and surmising evidence, placing
the cause of the accident to such jam.

There was a strong current in the river during the days in
question,—but it is well in this respect to consider that the
embankment that gave way and where the accident hap-
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Can.  pened, is at almost right angle at the bend of the river
Ex. ct. Where the full strength of the current strikes the very oppo-
——  site side of the river where the accident happened. More-
THE KING gver, one must not overlook that the lower end of the west-
NasHwaax®rn wing wall of the railway bridge, adjoining the place of
PuLr & the accident, extends about 15 ft. from the shore, as testi-
Parer Co. fied by witness Maxwell, a civil engineer, who recently made
Audette, 5. @ survey of the locality and the main abutment, is almost
at right angle with the river.

From the evidence adduced by witness Price it appears
that the bank would have,—either partly or entirely—gone
only between the passage of the first train and that of the
freight train that morning. He saw the accident from the
opposite side of the river, at a distance of about 200 yards.
He says that at about 5 o’clock, or before, that morning,
when there was a dense fog he “thought he noticed some-
thing like fresh dirt on the south side of the embankment.”

And at about 6 o'clock, when “the fog had lifted some,”
he heard the train coming and then could see that the bank
had gone and the sleepers curved in.

At that time, according to the plaintiff’s contention, the
waters had subsided. At no time did the logs gather within
between 50 and 150 ft. below the railway bridge, where it
remained clear water. The logs would have gathered be-
tween the piers,—1,000 feet about the dam,—and this dis-
tance of 50 to 150 ft. from the railway bridge.

The question left to the Court is to determine whether
this theory or surmise is a sufficient discharge of the burden
of proof cast upon the plaintiff in proving his case—when
it is obvious the accident might, under the circumstances,
have happened through and resulted from several other
causes which will have to be examined and analysed.

(a) The defendants contend the embankment in question
“was improperly and negligently constructed.” Upon this
point, there is clear and distinct evidence, by competent
witness, that had the embankment been properly rip-rapped
there would have been no caving in, no slide and, therefore,
no accident.

From the examination of all the photographs taken on
May 10, the date of the accident, there is nothing showing
any stone or any rip-rap, but quite the contrary.

There does not seem to have been any slide between the
dam and the bridge, except at this embankment made of
the material mentioned at trial. Would not that go to show
that if there has been any slide there, that it is due to the
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material used, which was left unprotected?

There is conflict in the evidence oi the engineer who was
supposed to have the charge of filling behind the western
wing wall at the time of the construction of the railway
bridge—and Astle the section foreman who was in charge
of the men making the fill of this western approach—with
respect to the nature of the material used. However, wit-
ness Howie, a civil engineer, and one of the contracting
firm for that bridge, testitied that he saw the material used
in the embankment and that while he qualified it as good
material, he says that it was not material that would pro-
tect itself against water—it would be all right if protected.
But would not such a construction become a dangerous
menace under flood conditions? Even witness Condon, Dis-
trict Engineer, C.N.Ry., says he would not leave a bank of
light material exposed to water. Coming back to what has
already been said which is that if properly rip-rapped, no
accident would have happened, and as testified to by several
witnesses, the embankment should have been properly rip-
rapped above extreme high water and that it would be negli-
gence not to so protect it.

In Great Western R. Co. v. Braid (1863), 1 Moo. P.C.
(N.S.) 101, at 116, 15 E.R. 640, Lord Chelmsford said:
“There can be no doubt that where an injury is alleged to
have arisen from the improper construction of a railway, the
fact of its having given way will amount to prima facie evi-
dence of its insufficiency and this evidence may become con-
clusive from the absence of any proof on the part of the com-
pany to rebut it.” See also Wing v. London General Omnibus
Co., [1909] 2 K.B. 652, at p. 663, 78 L.J. (K.B.) 1063, 25
Times L.R. 729.

(b) The accident happened on May 10, when the frost was
coming out of the ground and when the railway authorities
knew so well that their road bed was not in good and proper
order, that witness Long,—the engineer in charge of the
wrecked freight train—testified that it was an ordinary
freshet and that at the time of the accident he was going
at a speed of 5 to 6 miles,—becavse they had had “orders
limiting their speed to 10 miles an hour, due to the softness
of the track,—that frost was then coming out of the ground,
that pulp wood was heavy—." Would not the limiting of
speed to such a low rate as 10 miles an hour for these rea-
sons amount to the knowledge that their tracks or right of
way was in precarious condition and that it would be as
plausible to surmise or accept the theory that the acciaent

Can.
Ex. Ct.
THe KinNG
NASHWAAK
Poee &
Parer Co.

Audette, J
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pPure & roadbed of the railway was in such bad condition that freight

Parer Co. trains were not allowed to travel at a greater speed than 10
Audette, 5. Miles an hour?
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might have been the result of this bad state of the right of
way rather than that assumed—sudden receding of water.
in the river,—which no one ever saw”?

(¢) Witness Campbell said that “the jar of a train would
start a slide.” Would not this be also more likely when the

(d) A train—or rather an engine and tender—had passed
over the place of the accident shortly before the mishap
without its crew noticing anything out of the ordinary.
Before approaching the railway bridge and the place of the
accident there is in the track a curve running into a tangent.
Is it not also reasonable to surmise or snggest that a rail
might very well have spread after the passage of the first
train that morning, and started the slide described by wit-
ness Price? Is not that theory as reasonable as the sudden
receding of the water on the river having the eflect claimed
as above mentioned? Witness Condon says the spread of a
rail would have the same effect on the embankment as that
claimed by the sudden receding of the waters on the river.

(e) Respecting the filling of the approach or embankment
at the back of this wing wall,extending 15 {t.from the shore,
the evidence discloses that it was entrusted to section-
foreman Astle who declared there was no engineer in charge
while he did the work,—notwithstanding the statement of
the railway engineer who stated he occasionally went over
to inspect. The same engineer was also contradicted respect-
ing his statement as to the nature of the material used or
rather where the material was also taken from. Witness
Astle, the person in charge, stated rock had been thrown at
the foot of the fill, but he adds that “we had not time to put
rock as we wanted, we were called away.” Withers v. North
Kent R. Co. (1858), 27 L.J. (Ex.) 417,

Be that as it may, there is no satisfactory evidence to
establish that the embankment was properly rip-rapped and
that the necessary stone was put into the embankment.

I must also find, under the evidence, that the rip-rap men-
tioned in ex. 9 was not placed on that embankment. The
context of the evidence establishes that clearly as the con-
struction contract had nothing to do with the filling at the
back of the embankment.

(f) It is further established by the evidence and ex. 1
that the building of the wing-wall at almost right angle with
the river,—at that bend—and extending 15 ft. from the
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shore has had the effect of deflecting the course of the water
or current onto the opposite shore and of creating an eddy
(or a whirlpool as put by one of the witnesses), at the very
foot or toe of this embankment which so caved in. The eddy
was observed and noticed by some of the witnesses. Could
not that eddy work into a sandy bank,—if it was not rip-
rapped—and undermine and scour at the toe, thus provok-
ing the slide in question? Witness Bishop contends that
the embankment should not only have been rip-rapped on
the surface, but that the bottom of the fill should have been
made entirely of stone. The plaintiff rests his case upon
the theory and surmisc of one single manner in which the
accident might have happened and I find that out of the
many other causes above mentioned the one suggested by
the plaintiff is the most unlikely of all.

However, the onus was upon the plaintiff to prove his case,
and this onus was not discharged by the evidence adduced
from which inferences merely could be drawn and which
failed to negative the possibility of the accident having
been occasioned by other causes which are just as plausible,
if not more, than that surmised and relied upon by the plain-
tiff. The plaintiff failed to show with any reasonable
degree of certainty—there is no direct evidence, flowing
from weighty, precise and consistent presumptions or con-
jecture arising from the facts proved—that the accident
was actually caused by the positive fault, imprudence or
neglect of the defendant. In the result, I must find that
the plaintiff has failed to prove his case. Quebec and Lake
St. John R. Co. v. Julien (1906), 37 Can. S.C.R. 632; Mont-
real Rolling Mills Co. v. Corcoran (1896), 26 Can. S.C.R.
595; Beck v. C.N.R. Co. (1910), 2 Alta. L.R. 549.  (See 47
Can, 8.C.R. 397, ordering a new trial.)

Therefore, there will be judgment, declaring and adjudg-
ing that the plaintiff has failed to prove his case and dismis-
sing the action with costs,

Appeal dismissed,

REX v. LIMERICK; EX PARTE BURDEN.
New Brunswick Supreme Court, Appellate Division, Hazen, C.J.,
White and Grimmer, JJ. June &, 1922,
SUMMARY  ConNvieTions  ($T11—33) —PoSTPONEMENT  OF  DECISION
PENDING HEARING OF ANOTHER CHARGE.

While Justices of the Peace in summary conviction cases are
not to mix up two or more criminal charges and convict or
acquit in one of them with reference to the facts or in respect to
the facts appearing in the others, the Justices may, in any
circumstance arvising out of the case itself and for its better

N.B.
App. Div.
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' N.B. determination, adjourn or postpone their decision, and, before de-
! - ciding it, proceed with the trial of similar charges against the
! App. Div, same accused so long as their diseretion in s0 postponing is
honestly exercised, and not used with a view of bringing in
REX. facts or evidence not having any legitimate bearing upon their

1 r. decision,
LIMERICK. [Rer v. Stecves (1914), 24 Can Cr. Cas. 183, followed;

)

Hamiltow v. Walker, |18
3 sl o4  The Quecn

2 QB 25; Rea. v. Fry (189%) 19

Grimmer, J . MceBerney (I1897), 3 Can, Cr. Cas.

under the Intoxicating Liquor Act 1916 (N.B.), ch. 20.
Rule nisi discharged.
P.J. Hughes, shews cause against a rule nisi.
J.J. F. Winslow, in support of rule.
The judgment of the Court was delivered by
GRIMMER, J.:—In April last a writ of certiorari was
granted by this Court to cause to be brought before it two
convictions made by the Police Magistrate of Fredericton
] against one Weldon Burden for violation of the Intoxicating
Liquor Act 1916 (N.B.), ch. 20, the charges or complaint
| against him being respectively for selling and keeping liquor
for sale. One conviction was made on January 3 last, and
the other upon January 9. The writ of certiorari was
granted upon the sole ground that the Police Magistrate
] acted without jurisdiction in intermixing the trial of the
! two charges against the defendant Burden, and not dispos-
ing of one charge before proceeding with the other.

The facts as 1 am able to gather them are that on Decem-
ber 30 last one Fraser Saunders, a sub-inspector under the
Intoxicating Liquor Act, caused two informations to be
laid against the defendant Burden, charging him in the one
cave that between September 30, 1921, and December 18,
1921, he did sell intoxicating liquor contrary to the pro-
visions of the Intoxicating Liquor Act, and in the other
case that on December 23, 1921, the said defendant did keep
intoxicating liquor for sale in the City of Fredericton with-
out having first obtained a wholesale or retail license under
the Intoxicating Liquor Act of 1916. Summonses were duly
issued to the defendant Burden requiring him to appear
before the said Police Magistrate on January 3 last at 10
o'clock in the forenoon, to answer the said information.
The summonses were served upon the defendant, who ap-
peared as required and was repre=zented by counsel, and the
charge for selling liquor between the dates named, that is
September 30 and December 18, 1921, was first proceeded
with, and the evidence of witnesses was taken until the testi-
mony of all the witnesses present in Court was exhausted,
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b and the case was adjourned until 2.20 o'clock in the after- N2

e

is nooh. . . . App. Div,
n The second case was then taken up by the Police Magis-

r trate, and witnesses were called and examined. Whiie this REx

was being done, a witness in the tirst case who had not been
present and on whose account the adjournment was made,
came into the Court and the proceeding= in the second ci
were stopped, those in the first case opened against the
) protest of the counsel for the defence, and the wilness who
: had come into the Court was examined and gave his evi-
dence. The Court having decided against the protest of
the counsel for the defendant to proceed, the counsel, there-
upon, withdrew from the case at thal stage and left the
courtroom. The witness having been examined, whose

LAMERICK,

Goimmer, J,

» testimony was very snort, the Court thereupon adjourned
» again until 2.30 o’clock in the afternoon of the same day,
! when it was again proceeded with, and at which time the
! counsel for the defendant who had the Court in the fore-
t noon returned and again appeared for the defendant, con-
1 ducting the defence until the conclusion of the case, where-
ll upon judgment was given by the Court and the defendant

was found guilty of the offence charged against him and
adjudged to pay a penalty of $200 and costs or be imprisoned
in the York County jail for a period of 6 months. After a
certain amount of evidence had been taken in the second
case an adjournment was also made in that until January 6
at 230 p.m. upon which day the parties being present the
case was proceeded with and evidence taken, whereupon the
case was further adjourned until January 9 at 12 o'clock,
when judgment was given, the defendant being found guilty
of the offence charged, and adjudged to pay a penalty of
$200 and costs or be imprisoned in the York County jail
for the period ol six months.

From the method pursued by the Magistrate on the trial
of these causes, it was contended by counsel for the defen-
dant that he had so intermixed the trials on the charges
that it was impossible for him not to have been influenced
in the second case by the evidence given in the first, and
that, therefore, the convictions were both bad and should
be quashed. The case of Hamilton v. Walker, [1892] 2 Q.B.
25, was strongly relied upon as an authority for the quash-
ing of the indictment. In that case, a charge was made
against the same person upon two informaions before
Justices of the Peace under different sections of the statute.
The Justices having heard the case on the first information
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N.B. were asked by the defendant’s solicitor to dismiss it, but
Ap;.—Bi\' they reserved judgment until they heard the other. The
— " evidence being substantially the same in both cases, the
Rex. Court quashed the conviction. In my opinion, this case is
l‘"‘:'l'}.m"clearly distinguishable from that now under consideration.

Grimmer, J.

It is true that evidence was given by one witness in both
of these cases, but the conviction in the first case contains
evidence substantially different from that which was given
in the second case, and it cannot, in my opinion, be success-
fully contended that the conviction in the second case was
based upon the evidence which was taken in the first case,
or that the magistrate was necessarily so influenced by the
evidence given in the first case that he felt constrained to
make the conviction in the second case. This, I think, is
clearly the distinction between the case cited, and also the
other cases which were relied upon, viz., Reg. v. Fry (1898),
19 Cox. C.C. 135, 62 J.P. 457; The Queen V. McBerney
(1897), 3 Can. Cr. Cas. 339, 29 N.S.R. 327; The King v.
Burke (1904), 8 Can. Cr. Cas. 14; and others.

It is quite true that our Courts do not countenance Jus-
tices mixing up two or more criminal charges and convict-
ing or acquitting in one of them with reference to the facts
or in respect to the fact appearing in the others, but it is
also recognized as a prudent and right thing for Justices to
avoid taking any such course which might have the appear-
ance of such a mistake. Equally, our Courts would hesitate
to throw doubt upon the authority of Justices in any case
arising out of the circumstances of the case itself, and for
its better determination to adjourn or postpone their de-
cision, because, if their discretion in this respect be properly
exercised, and not with a view of including facts or evidence
which have no legitimate bearing upon their decision, it
must not be interfered with. The point which is raised in
this case was disposed of in our own Court in the case of
Rex v. Steeves; Ex parte Richard (1914), 24 Can. Cr. Cas.
183, 42 N.B.R. 596, and I am of the opinion that the circum-
stances which led to the decision of the Court in that case
existed in this, and that there was no such intermixing of
these two cases as to render the action of the Police Magis-
trate improper or illegal. In the first case it was highly im-
proper for the Police Magistrate, having adjourned the
hearing until 2.30 o'clock in the afternoon to reopen it
against the protests of counsel for the defendant, and take
evidence. Upon this ground, if it had been urged before
us, I am disposed to think the defendant could have suc-
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ceeded in voiding the conviction, but that was not taken and
is not now open to the defendant. It does seem that a very
severe penalty has been imposed upon the defendant, for the
violations of the Act complained of, but this is purely a
matter for the Police Court, with which, in my opinion,
this Court has no right to interfere.
For the reasons stated the rule will be discharged.
Rule discharged.

LANGSTAFF v. LANGSTAFF.
Saskatchewan Court of Appeal, Haultain C.J.S., and Turgeon, McKay
and Martin, JJ.A., October 23, 1922.

JUDGMENT (§1G—55) —AGAINST GOODS AND CHATTELS OF DECEASED—
EXECUTION ISSUED AGAINT LANDS—EXECUTION SET ASIDE A8
NOT BEING WITHIN THE JUDGMENT—APPLICATION TO AMEND
JUDGMENT—GREAT DELAY IN  MAKING—DEVOLUTION  OF

Estates Act R.S.8. 1920, cH. 73 sEC. 5—CONSTRUCTION.
Where by the terms of a judgment a creditor is given the
right to levy of the goods and chattels of the deceased in the
hands of the representative, and an execution against lands has
been held to have been improperly issued as not being within the
terms of the judgment, the Court will not, after great delay on
the part of the applicant, amend the judgment so as to enable
such applicant to realize the amount o# the judgment out of the
lands of the estate, although if the attention of the Court, giving
the judgment, had been drawn at the time to the Devolution of
Estates Act R.S.8. 1920, ch. 73 sec. 5, such right would prob-

ably have been included in the judgment.

MotioN for an order giving leave to realise the amount
of a judgment (1920), 55 D.L.R. 429, out of the goods and
lands of an estate in the hands of an administrator, and for
that purpose to amend the judgment previously given.
Motion refused.

Russell Hartney, for the administrator.

. M. Johnston, for respondent.

The judgment of the Court was delivere | by

HAuLTAIN, C.J.8.:—On the trial of this action, the trial
Judge gave judgment against the administrators, and dir-
ected that the judgment should be for the payment of the
amount due and costs in due course of administration, ac-
cording to the form suggested in J. I. Case T/ reshing
Machine Co. v, Bolton (1908), 2 Alta. L.R. 174. Un appeal
(1920), 55 D.L.R. 429, 13 S.L.R. 265, the judgment was
varied, this Court holding that, as the administrator did
not plead plene administravit in his defence, he must be
taken to have admitted assets to satisfy the judgment. It
was, therefore, held that the judgment against the adminis-
trator should follow the form referred to in Ruttle v. Rowe
(1919), 50 D.L.R. 346, 13 S.L.R. 79.
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Sask. Judgment was accordingly entered according to the form
CA referred to, as follows

“that the respondeni have judgment for the amount of the
L*“'_’“"\"mnunl with costs against the appellant F. G, Squirrell, such
Laxcsraps Sum of money and costs (o be levied ot the goods and chat-

tels woich were of the deceased at the time of his death

"'_""",'“: comie to the hands of the appellant F. G. Squirrell as admin-
istrator to be administered if he hath or shall, hereafter
have so much thereof in his hands to be administered; and

il he hath not so much thereof in his hands to be adminis-

tered then, as to the costs aforesaid, to be levied out of the

proper goods and chattels of the said ¥. G. Squirrell.”

14 Hals. p. 332, note (k), says that in Engiand :—

“this form is still in ordinary practice confined to the goods

and chattels of the deceased notwithstanding that the real

estate is now by the Land Transfer Act. 1897 (Imp ) ch. 65,

sec. 1, vested in the representative.  The form ought, it is

submitted, to be exiended, so as o inciude atl the esiale,
both real and personal, vested in the representative.”

The provisions of the Devolution of Estates Act. R.S.S.
1920, ¢h. 73, in this vegard are similar to those of the Land
Transfer Act, 1897 (Imp.). ¢h. 65, and in this Province,
as in England. real estate devoives to and hecomes vested
in the personal representative and his legal asseis, and in
the administration ol the assets ol a deceased person. his
real property is admunsiered i the same manner, subject
to the same liabihity tor debis, costs and expenses, and with
the same incidents as it it were personal properity. R.S.S.
1920, ch. 73, sec. b.

In pursuance of the above judgment, execution was issued
by the respondent. The execution directed the sheriff to
levy on the goods and lands of the deceased in the hands
of the administrator. On an application by the administra-
tor for advice and dirvections, it was held by Maclean, J.,
that execution against lands was not properly issued as the
execution did not conform with the judgment upon which
it purported to be based. From this decigion no appeal has
been taken, but the respondent now comes and moves for
an order giving the respondent leave to realise the amount
of her judgment herein out of the goods and lands of the
estate in the hands of the administrator, and that, for that
purpose, the judgment be amended accordingly, on the
ground that this Court intended that the respondent should
proceed against the goods and lands and not against the
goods and chattels only. 1t is most probable that the judg-
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ment would have been given in the more comprehensive
form suggested by the above cited note in Halsbury if the
matter had been brought to the attentio of the Court be-
cause of the change in the law effected by the Devolution of
Estates Act. The question now arises whether, under the
circumstances, we have jurisdiction to vary this order
which has been drawn up and entered in the exact terms
ordered by the Court.

In view of the decisions in Preston Banking v. Allsup,
[1895] 1 Ch. 141, 64 L.J. (Ch.) 196, 43 W.R. 231, and
Barnett v. Port of London Authority (No. 2), [1913] 2 K.B.
115, 82 L.J. (K.B.) 918, 29 Times L.R. 252. I am doubt-
ful as to our power to grant this application, although, if
this application had been made within a reasonable time, a
very strong argument for the proposed amendment might
have been made on the grounds that, as the respondent was
entitled to judgment, she was entitled to realise that judg-
ment out of all the assets of the estate in the hands of the
administrator, and that the form prescribed in the judg-
ment should be varied to meet the changes in the law of
devolution. But this application is made nearly two vears
and a half after the judgment was delivered and the order
was drawn up and perfected, and there does not appear to
me to be any excuse for such a long delay.

In any event, if the respondent could not, by reason of the
terms of the order, proceed directly against the lands be-
longing to the estate, she could have come against them in-
directly by applying to force the administrator to sell the
lands and proceed with the administration of the estate,

I would, therefore, refuse the application, but without
costs, as I think that a more prompt administration of the
estate would have made this application unnecessary.

The administrator should have his costs out of the estate.

Application refused.
GARDNER v. GUY STREET GARAGE Ltd.
Quebee Supervior Court in Bankvuptey, Panneton, J., October 5, 1922,
BANKRUPTCY (§1—6) —SEIZURE OF GOODS OF INSOLVENT FOR NON-PAY-
MENT OF RENT—RIGHT OF AUTHORISED TRUSTEE TO POSSESSION
~—PAYMENT OF COSTS.

The authorized trustee is under sec. 52 of the Bankruptey Act
entitled to the possession of goods of an insolvent under seizure
by a landlord for rent, without first paying the costs of the
ez J

(Re Auto Ex
294, 49 O.L.R. ¢

377, followed.
59 D.L.R. 1.)

et Ltd : Ex parte Tanner (1921), 59 D.L.R.
Re Work and Day Estate (1921), 58 D.L.R.
e Annotations 53 D.L.R. 135, 56 D.L.R. 104,

Que.
S.C.

o
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PETITION by the trustee in bankruptey for the possession
of goods of the insolvent under seizure by a landlord for
rent.

Monty & Duranleau, for petitioner.

Pierre Ledieu, for respondent.

PANNETON, J.:—Petition is opposed by the seizing credi-
tor unless the costs are paid, sec. 11 (3) of the Bankruptey
Act, 1920 (Can.), ch. 36.

Petitioner answers that the provisions of sec. 11 (3) are
superseded by the special provision of sec. 52 (1) respect-
ing the case of a seizure for rent.

Under this last mentioned section the jurisprudence is
that the trustee is entitled to obtain possession without first
paying the costs: Re Auto Experts Ltd.; Ex parte Tanner
(1921), 59 D.L.R. 294, 49 O.L.R. 256; Re Work and Day
Estate (1921), 58 D.L.R. 377. The Judges in these two
cases differed as to the rank of these costs, whether they
should be collocated before the trustee fees and expenses or
after—Orde, J., holding that they should be collocated be-
fore, and Hyndman, J., after the trustees’ costs. But they
both agree that the property seized must be given to the
trustee without previous payment of costs.

This jurisprudence is in conformity with the text of that
sec. 52 (1)—The right of the trustee to the possession of
the goods is the only question submitted in the case.

Petition granted with costs limited to $20 for the attorney

and disbursements.
Petition granted.

NATIONAL MANUFACTURING Co. v. HOUNGET.

Saskatehewan Court of King's Bench, Brown, C.J.K.B.,
October 7, 1022,

PLEADING (§IS—145) —STRIKING OUT—

A pleading will not be struck out as disclosing no reasonable
cause of action or defence except in obvious cases and where the
matter is beyond doubt, the object of the rule being to prevent
the delay and expense of an unreal defence, and although in
some circumstances a portion of a defence may be struck out, it
will not generally be done when the plaintiff will in any case
have to go to Court to prove his case.

[Moore v. Lawson (1915), 31 Times L.R. 418; Murdoch v.
Minneapolis Threshing Co. (1921), 60 D.L.R. 284; Schofield v.
Emerson (1918), 43 D.L.R. 509, 57 Can S.C.R. 203, affirmed 51
D.L.R. 87, [1920] A.C. 415; Ontario Wind Engine Co. v. Bunn
(1915), 21 D.L.R. 420, referred to.]

APPEAL by plaintiff from an order of the local Master
dismissing an application to strike out certain portions of

the defence. Affirmed.
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P. H. Gordon, for appellants.
T. D. Brown, K.C., for respondent.
BrowN, C.J., K.B.:—This is an appeal by the plaintiffs

from an order mlde by the local Master on an application ’;AT'“ML

made to him to strike out the whole of the defendant’s de-
fence and counterclaim, paras. 1-4 inclusive, of defence on
the ground that the same are false, frivolous and vexations;
paras. 5 and 6 of the defence, on the ground that the same
disclose no reasonable ground of defence to the action; the
counterclaim, on the ground that the same discloses no
cause of action. The local Master dismissed the application
with costs.

The action is brought to recover the purchase price of a
Maccertney Milking Machine which it is alleged the de-
fendant purchased from the plaintiffs under a contract in
Form B of the Farm Implement Act, R.S.S. 1920, ch. 128.
It is further alleged that the machine was duly delivered
and installed by the plaintiffs. The defendant in paras.
1-4 inclusive of his defence denies the making of the con-
tract and denies the delivery and installation thereof. In
paras. 5 and 6 of the defence the defendant says that if he
did agree to purchase a milking machine the same was to
have a brass-lined pump and was capable of being operated
by a two horse-power gasoline engine; that it was so repre-
sented to him by the selling agent of the plaintiffs, and that
the defendant was induced to huy the machine because of
such representations, and that the representations were
false, and, in consequence, the machine was of no use to the
defendant and was returned by him to the plaintiffs. In
his counterclaim, the defendant repeats paras. 5 and 6 of
his defence, and alleges that, in consequence of the false
representations, he suffered damages, and seeks to recover
same,

It seems desirable to deal first with paras. 5 and 6 of the
defence and the counterclaim. They can be dealt with to-
gether, and, upon the disposition which I make of them will
largely depend what should be done with paras. 1 to 4 of the
defence.

A pleading should not be struck out as disclosing no rea-
sonable cause of action or defence except in plain and
obvious cases and where the matter is beyond doubt.
Annual Practice, 1922, p. 410; Moore v. Lawson (1915), 31
Times L.R. 418.

If, what the defendant alleges in his defence and in his
affidavit material used in opposing this application is true,
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and for the purpose of this application I must assume the
same to be true, then I would be very sorry indeed to have
to reach the conclusion that the defendant was without de-
fence or remedy. The defence and affidavit in support show
that the defendant had a two-horse power gasoline engine
of his own at the time he was approached by the plaintiffs’
agent; that he did not want to buy the milking machine
unless it could be operated successfully with this engine;
that the selling agent was made aware of this; that the
agent assured him that it could be so operated, and that the
pump of the milking machine was brass-lined; that he was
thus induced to buy the machine and would not have bought
same had not such representations been made; that such
representations were false; that the machine could not be
operated with the two horse-power engine, and that the
pump to the machine was not brass-lined. It may be, in
view of the provisions of the Farm Implement Act, R.S.S.
1920, ch. 128, and the decision of the Court of Appeal in
Murdoch v. Minncapolis Threshing Machine Co. (1921), 60
D.L.R. 284, 14 S.L.R. 296, that the defendant is, under the
circumstances, without remedy. On the other hand, in the
light of what has been decided in Schofield v. Emerson
Brantingham Implement Co. (1918), 43 D.L.R. 509, 57 Can.
S.C.R. 203, aflirmed 51 D.L.R. 87, [1920] A.C. 415, and
Ontario Wind Engine Co, v. Bunn (1915), 21 D.L.R. 420,
8 S.L.R. 58, it may be possible for the defendant to get full
relief. 1 don’t wish to make any statement or any sugges-
tion that would embarrass either party at the trial of the
action. The matter is certainly not clear and obvious and
can only properly be decided after a fair trial.

Having reached this conclusion with reference to paras.
5 and 6 of the defence and the counterclaim, I am of opinion
that paras. 1-4 inclusive of the defence must also be allowed
to stand. Under the circumstances of this case, it is not
easy for the defendant to admit any of the allegations made
in the claim, and he was, I think, well advised to put the
plaintiffs to the proof. In this connection, and, especially
as it applies to this case, 1 approve of what Lamont, J.,
stated in Canadian Grain Co. v. Lepp (1916), 33 D.L.R.
185, at p. 190, 9 S.L.R. 447, where he says:—

“This rule was never intended to afford the plaintiff the
opportunity of trying the case piecemeal. The object of the
rule was to prevent the delay and expense of an unreal de-
fence. 1 do not wish to be understood as holding that under
no circumstances should a portion of a defence be struck
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out, but, generally speaking, but little will be gained by
striking out an individual paragraph where the plaintiff
has to go to Court to prove his case. If he has material
sufficient to justify a Court in striking out the paragraph it
will usually be found sufficient to establish his allegation at
the trial. At any rate, the rules relating to admissions of
facts for use at the trial afford the plaintiff ample protec-
tion."”
In the result the appeal will be dismissed with costs.
Appeal dismissed.

DETRO v. DETRO.
Alberta Supreme Court, Simmons, J. September 26, 1922,
DIVORCE AND  SEPARATION  ($I1—-5) —JUDGMENT FOR ALIMONY IN
CALIFORNIA—HUSBAND DEFENDANT DOMICILED IN CANADA
ACTION IN CANADA BY WIFE FOR ALIMONY—JURISDICTION OF
COURT.

The fact that a wife whose husband has deserted her in
California, obtains judgment against him for her maintenance
and support, after he has removed to Canada, and under which
no payments have been made, does not prevent her from bringing
an action for alimony in the Canadian Courts where the husband
is domiciled, although she may be banned from recovering on
the foreign judgment obtained.

[Swaizie v. Swaizie (1899), 31 O.R. 324; Re Williams and the
Ancient Ovder of United Workmen (1907), 14 O.L.R. 482, dis-
tinguished; Armytage v. Armytage, [1898] P, 178, referred to.
See Annotation on Diverce 62 D.L.R. 1.]

ACTION to recover alimony. Judgment for plaintiff.

S. 8. Cormack and Alex. Morris, for plaintiff,

H. H. Parlee, K.C., for defendant.

SIMMONS, J. :—The plaintiff now 56 years of age, and the
defendant now 66 years of age, were married in the State of
California in February, 1918. Immediately prior to their
marriage, the plaintiff was a widow and the defendant was
a widower. Immediately after their marriage, they re-
moved to Phoenix in the State of Arizona, where they re-
sided for a month and then took up their residence at Col-
orado Springs in the State of Colorado. Shortly afterwards,
domestic differences arose, although these do not seem to
have been of a serious character, and the defendant left
their residence and took up his residence with a relation in
Colorado Springs. Immediately prior to their marriage, a
matrimonial agreement was drawn up in which the defend-
ant agreed with the plaintiff that as soon as convenient
after their marriage had been consummated, he would pur-
chase a piece of real property, either in the city or country
and pay therefor not less than $2,000 ana not to exceed

Alta.
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$2,500, and cause the title to the same to be vested in the
plaintiff with a life interest therein to himself, and in the
alternative, that if he should die before the said property
was purchased, that the plaintiff should have $2,500 in
money out of his estate. After the defendant ceased to live
with the plaintiff, he contributed to her support by making
payments to her from time to time of $30 per month until
December, 1918, when he increased this amount to $40 per
month and apparently continued these payments until Jan-
uary, 1920. In the spring of 1918, the defendant removed
to Hardisty in the Province of Alberta, and has, since that
date, resided in this Province. Some time in the year 1919,
the plaintiff began action in the County of El Paso in the
State of Colorado claiming moneys for her support and
maintenance and on March 29, 1920, according to the alle-
gation in her statement of claim, a judgment was rendered
in her favor ordering the defendant to pay her the sum of
$100 per month and costs of the proceedings. The plaintiff
alleges that no payments have been made under said judg-
ment, and sues upon the same, and in the alternative, the
plaintiff claims alimony from the defendant. At the trial,
the plaintiff abandoned her claim to recover upon the judg-
ment given in the State of Colorado and rests her claim upon
her right to alimony in the present action. Counsel for the
defendant relies upon the defence that the judgment ren-
dered in the State of Colorado was a judgment in rem, and
is, therefore, conclusive upon all parties concerned and in
the alternative that if the judgment were one in personam
that the plaintiff in either case is estopped from pursuing
her remedy within this jurisdiction: but no evidence has
been submitted and no information has been given to the
Court as to the law governing matrimonial relations in the
State of Colorado. 1 am of the opinion, however, that it is
quite unnecessary to deal with the question of whether the
Colorado judgment was a judgment in rem or a judgment
in personam because the first and necessary element concern-
ing the validity of a so-called judgment in rem is that the
Court delivering the same has jurisdiction over the matter
or property in question. 2 Smith, L.C. 11th ed., p. 786.

Le Mesurier v. Le Mesurier, [1895] A.C. 517, 64 L.J.
(P.C.) 97, decides conclusively that, according to the rules
of international law, domicile is the first and necessary con-
dition to the jurisdiction of the Court. Lord Penzance says
in Wilson v. Wilson (1872), L.R. 2 P. & D. 435, at p. 442:—

“It is the strong inclination of my own opinion that the

.
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only fair and satisfactory rule to adopt on this matter of
jurisdiction is to insist upon the parties in all cases referr-
ing their matrimonial differences to the Courts of the county
in which they are domiciled.” Lord Watson cites this with
approval in Le Mesurier V. Le Mesurier, [1895] A.C., at p.
540.

The question of jurisdiction in the matter of a divorce « ”

vineulo was under consideration but the above citation
would imply that the same rule is applicable where a decree
of judicial separation is in issue,

The judgment of the Colorado Court was not put in evi-
dence nor was any exemplification of the same made a part
of the record in this trial. On cross examination, the plain-
tiff admits that she took proceedings for separation and
that she also took proceedings to set aside his life interest
in the property which he had given to her and that there
was a trial and that she got an order from the Court can-
celling her husband’s life interest in the property and an
order entitling her to live separate from her hushand. She
alleges however that she claimed at the said trial that she
did not know that her husband was retaining a life interest
in the property which he gave her and that she did not know
that the same was to be put in the marriage agreement
until they went to the notary public to have the same exe-
cuted. The evidence does not disclose, then, whether the
property was given to her to apply in the nature of alimony
or whether it was given on plea of rectification of the
original marriage contract. The plaintiff does not contest
the defendant’s claim that he is domiciled in the Province
of Alberta. The exact nature and the extent of the judg-
ment given in the Colorado Court is uncertain, but the
plaintiffi's admissions justify the conclusion that something
in the nature of a judicial separation and an allowance in
the nature of alimony was decreed to her. It ig not sug-
gested by either party that a divorce a vinerlo was granted.
It, therefore, becomes necessary to consider the second de-
fence, namely, that the plaintiff is estopped by virtue of the
decree in the Colorado Court from pursuing her remedy for
alimony in this Court ; and the defendant relies upon Swaizic
v. Swaizie (1899), 31 O.R. 324, and In Re Williams and
Ancient Ovder of United Workmen (1907), 14 O.L.R. 482,
In both these cases a decree of divorce was granted, and it
is obvious that the effect of such a decree may be that the
rule of estoppel applied by the Ontario Courts to a decree
absolute of divorce does not necessarily apply to a decree for
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judicial separation. The Ontario Courts held that a party
who had invoked and submitted to the jurisdiction of a
foreign Court was precluded from setting up want of juris-
diction even by way of defence though the decree was one
which the Ontario Court might not recognise. A decree of
divorce terminates the contract of marriage relationship,
and changes, entirely, the status of the parties. A decree
awarding judicial separation does not carry such far-reach-
ing results. There are still rights and obligations accruing
to the parties to the contract and it is quite obvious that it
would be a scandalous proceeding for a party to obtain a
decree of divorce in one jurisdiction and attempt to re-
nounce or escape from the effects of the same in a proceed-
ing in another jurisdiction; but I am not able to apply the
same reasoning to a decree which goes no further than
judicial separation and an allowance for support. As Gorell
Barnes, J., pointed out in Armytage v. Armytage, [1898]
P. 178, 67 L.J. (P) 90, 14 Times L.R. 480, marriage
is not dissolved but some of the obligations of the
parties is “merely suspended either for a time or without
limitation. . . . The sentence commonly separates the
parties until they should be reconciled to each other. The
relation of marriage still subsists, . . . . . leaves the legal
status of the parties unchanged.” (See [1898] P. at pp.
195-196).

I fail to appreciate the effect of the defendant’s argu-
ment as to estoppel. The plaintiff and defendant were re-
siding in the State of Colorado, there is no doubt but that
there was a desertion by the defendant, as he refused to
live or cohabit with the plaintiff, although he contributed in
a partial degree to her maintenance, and he removed to this
Province without giving the plaintiff any information as to
the same.

She brought an action in the Colorado Courts, and the de-
fendant did not appear or submit to the jurisdiction of that
Court. She brought an action on that judgment and is
met by a plea of absence of jurisdiction. She admits the
sufficiency of this as «an answer to her claim upon the for-
eign judgment. She now asks for relief under the alternate
claim. She admits, as a fact, the defendant’s claim that he
is domiciled in the Province of Alberta, and she came to this
Court for relief. This is not in any sense an attempt by her
to repudiate the decree of the foreign jurisdiction which she
invoked.

Under the Judicature Act, 1919 (Alta.), ch. 3, sec. 21,

= o
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y “The Court shall have jurisdiction to grant alimony to any o, .
a wife who would be entitled to alimony by the law of Eng-
8- land, or to any wife who would be entitled by the law of Eng- Gl
e land to a divorce and to alimony as incident thereto, or to
of any wife whose husband lives separate and apart from her
P, without any sufficient cause and under circumstances which
ee would entitle her, by the law of England to a decree for
h- . restitution of conjugal rights.”
ng In our Court in Lee v. Lee (1920), 54 D L.R. 608, 16 Alta.
it L.R. 83, it was held that an action for alimony was not
a necessarily incident to an action for divorce or judicial
re- separation or to a decree for restitution of conjugal rights.
ad- The inference is clear that an action for alimony can be
he brought alone, although in England it would be necessarily
an an incident for a claim for divorce, judicial separation or
ell restitution of conjugal rights. 1 am, therefore, of the
18] opinion that the plaintiff is entitled to pursue her action for
ge alimony in this jurisdiction. The defendant admits that he
the is domiciled here. He admits that he is the owner of $18,000
put in Victory Bonds and Liberty Bonds. He deserted his wife
the without cause and said desertion has covered a period of
[he more than 2 years. She has no other means of support, and
gal I conclude that she is entitled to judgment for alimony from
pp. the date of commencement of this action, namely, from
June 14, 1922, computed at $40 per month, and costs of the
'gu- action,
re- Judgment accordingly.
hat
1 FO JACKSON MACHINES Ltd. v. MICHALUK.
d l.n Saskatehewan Court of Appeal!, Haultain, C.J.S., and Turgeon and
this McKay, JJ. A. October 23, 1922,
s to ArrEAL (§X1—720)—SPECIAL LEAVE-—NO QUESTION OF PUBLIC INTER-
EST OR OF IMPORTANT LAW.
y de- Special leave to appeal to the Supreme Court of Canada, will
not be granted where the case does not involve any question of
that public interest, nor any important question of law.
d is [Lake Evie & Detroit River R. Co. v. Marsh (1904), 35 Can.
the S.C.R. 197; Whyte Pacl:ing Co. v. Pringle (1910), 42 Can. S.C.R.
Sore 1915 Re Hendeyson & Tp. of West Nissonsi (1911), 46 Can, S.C.R.
( Riley v. Curtis’ and Havvey (1919), 50 D.L.R. 281, 59 Can.
nate S.C.R. 206, followed. |
it he APPLICATION by defendant for special leave to appeal to
| this the Supreme Court of Canada from the judgment of the
7 her Court of Appeal for Saskatchewan, (1922), 67 D.L.R. 182,
n she dismissing the appellant’s appeal. Application dismissed.
I.N. Fish, K.C., for appellant.
5 21, F. F. Maedermid, for respondent.
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The judgment of the Court was delivered by

HAULTAIN, C.J.S.:—This is an application on the part of
the appellant for special leave to appeal to the Supreme

Court of Canada from the judgment of this Court of May
29, 1922, dismissing the appellant’s appeal herein, 67 D.L.R.
182,

As the amount in controversy in the appeal is about
$1,250, special leave to appeal is required by sec. 41 (f) of
the Supreme Court Act, R.S.C. 1906, ch. 139, as amended by
1920 (Can.), ch. 32, sec. 2.

The case does not involve any question of public interest,
or, so far as I can see, any important question of law. The
question of breach of warranty has been dealt with by the
jury, whose verdict has been unanimously sustained by this
Court. The other question raised on the appeal was with re-
gard to the amendment allowed at the trial. This question
is technical and deals to a large extent with procedure. On
the principle stated in Lake Evrie & Detroit River R. Co. v.
Marsh (1904), 35 Can. S.C.R. 197, approved and followed in
Whyte Packing Co. V. Pringle (1910), 42 Can. S.C.R. 691,
Re Henderson and Tp. of West Nissouri (1911), 46 Can.
S.C.R. 627, and Riley v. Curtis's and Harvey and Apedaile
(1919), 50 D.L.R. 281, 59 Can. S.C.R. 206, I would dismiss

this application with costs.
Application dismissed.

FINLAYSON v. BALFOUR, WHITE & Co.; Re THORNTON
DAVIDSON & Co.
Quebee Superior Court in Bankruptey, Panneton, J. October 14, 1922,
BANKRUPTCY (§II-—18)-—SALE OF ASSETS OF BANKRUPT THROUGH
BROKER—INSOLVENCY OF BROKER WHO ACTED AS AGENT—
—RIGHT OF TRUSTEE TO SUE PURCHASER IN OWN NAME.

A trustee who sells the assets of a bankrupt through a broker
may sue the purchaser directly in his own name for the price of
the assets sold when the broker who acted as his agent has be-
come insolvent.

[See Annotations 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. 1.]

PE'!‘XTION by an authorised trustee that the purchaser of
certain shares be ordered to pay the purchase price to the
said petitioner.

G. L. Alexander, for trustee.

Trihey & Burke, for respondent.

PANNETON, J.:—Petitioner alleges that on December 20,
1921, through the firm of Fairbanks, Gosselin Co., he sold
to respondent 5 shares of the Sterling Bank for $527.50
which they refuse to pay and demands that respondent be
ordered to pay him said sum of money.
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Respondent answers this petition by stating that when it
bought the said shares from Fairbanks, Gosselin Co. on
December 21, 1921, they were bought as being the prop-
erty of said Fairbanks, Gosselin Co., that it did not know-
and was not advised that they belonged to Thornton David-
son Co. and that possession of said shares had been given to
them by Fairbanks, Gosselin Co. that it was advised only on
January 81, 1922, that said shares had belonged to Thornton
Davidson & Co.

Respondent further alleges that when it was so advised
Fairbanks, Gosselin & Co. were owing it $200 leaving a bal-
ance of $327.50 in favor of the said firm which firm also
went into insolvency, that it has tendered the trustee of
said firm the said balance of $327.50, that it does not recog-
nize petitioner as its creditor and pray for the dismissal of
the petition. Petitioner replied to said answer in a manner
to join issue, and added that the trustee of Fairbanks,
Gosselin & Co. had given petitioner an order on respondent
to pay petitioner the $527.50, demanded by the petitioner
which order was not complied with by respondent.

The claim of respondent for $200 arose a few days after
it had purchased said shares from Fairbanks, Gosselin &
Co. it had no claim against them on December 21, the whole
amount was then due without any dispute. Respondent does
not acknowledge any liability whatever towards petitioner,
as a consequence it does not offer to pay petitioner any
money whatever.

As between Thornton Davidson & Co. and Fairbanks,
Gosselin & Co., it is a case of mandate, of principal and
agent. In ordinary cases, the principal can always sue
upon a contract made by an agent in his own name. The
jurisprudence is well settled in that sense. Beauchamp,
Répertoire v. co. Mandat, No. 158; Mignault, vol. 8, p. 36.,
In this case, the agent, by its trustee, has given an order on
respondent to pay the principal, now petitioner. As stated,
respondent refuses to pay petitioner even the $327.50 due
to him. It does not recognise any lien de droit between
them. It is claimed that the general rule created by the
jurisprudence does not apply to brokers. The situation
created by the issue joined is not whether respondent can
set up its claim of $200 which it alleges it has against Fair-
banks, Gosselin & Co., against petitioner’s demand, but
merely whether petitioner has any action at all against it.
If he has, there being no plea of partial compensation to the
extent of $200, the demand must be granted in toto. The
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Que.  value of respondent’s claim for $200 was not and is not to
be inquired into in this case.
X To support their contention that the relations of brokers
F INLAYSONape not governed by the general laws concerning mandate,
Bairorr that the principal have no action against anyone else than
WHITE & against the brokers, respondent quotes two decisions from
T;:;;Tl;:the Courts of France rendered under the French Code de
Davipsox Commerce, one rendered by the Court of Appeal reported
& Co. in Sirey, Recueil Général, 1849, p. 267, and the other in the
;.same work, 1890, p. 302, rendered by the Cour de Cassation.
In this last case, a list is given of French authors whose
opinions are in the sense of these decisions. However, a note
at the bottom of the second decision at p. 303 states that
the Cour de Cassation did not express any opinion on the
question whether the seller could sue directly the purchaser
under art. 575 of the Code de Commerce when the broken
who acted as his agent has become insolvent. This is the
present case. The brokers, Fairbanks, Gosselin & Co. have
become insolvent. The provisions of the French Code de
Commerce differ from those of our Code more specially in
this, our art. 1737 C.C. (Que.), states that “brokers and
factors are subject to the general rules declared in this
title [mandate] when these are not inconsistent with the
articles of this chapter.” Then the general laws apply to
brokers, provided no special dispositions of the chapter
treating of brokers come in conflict with it. Our article
1716, C.C. (Que.), gives us the general law as follows:—
“A mandatary who acts in his own name is liable to the
third party with whom he contracts, without prejudice to
the rights of the latter against the mandator also.” This
article protects the right of the principal to avail himself of
the contract made by the agent in the agent’s name. The
Canadian jurisprudence, as stated before, is in accordance
with this text of the law. There is no disposition in our law
conflicting with this.

Considering that petitioner has proved the allegations of
his petition.

Considering that respondents have not pleaded against
petitioner, the compensation of the amount which it claims
is due to it by the insolvents Fairbanks, Gosselin & Co.

The petition is granted and respondents are condemned
and ordered to pay to petitioner the said sum of $527.50 with
interest from May 5, 1922, and costs.

S.C.

Panneton,

Petition granted.
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SECURITY LUMBER Co. v. THIELENS.

Suskatchewan Cowrt of King's Bewch, Brown, CJ.K.B.,

October 5, 1922,

MECHANICS' LIENS  (SVIII—60) —ENFORCEMENT-—POWERS oF Dis-
rRICT COURT JUDGE—REFERENCE TO FIND AMOUNT—INTEREST
ALLOWED ON CLAIM.

On an application under Rule of Court 124, in a mechanic’s lien
action the District Court Judge having jurisdiction for judgment,
where there are no mechanics’ liens registered against the pro-
perty and where the defendants have not appeared, may make a
fiat dirceting a reference to ascertain the amount due under the
lien, and declaring that the plaintiff has a valid lien for the
amount found due by such reference, the proof of the truth of
the allegations being in his discretion, and standing instructions
given by such District Court Judge to the clerk of the Court in
mechanics’ lien actions may be incorporated in such order. The
clerk acts in such a case as ministerial agent of the Judge and
no appointment or notice to the defendant is necessary on the
reference.

Where an agreement has been made at the time the material
was purchased to pay interest at a greater rate than the legal
rate, the lienholder is entitled to include such interest in his
claim, and the clerk should allow for this in caleculating the
amount due

[Canadian Lumber Yards Ltd. v. Paolson (1922), 66 D.L.R.
80, 15 S.L.R. 400, referred to.] )

APPLICATION by way of appeal from an order of a Dis-
trict Court Judge on an application under R. 124 in an action
to realise on a mechanic’s lien. Varied.

H. J. Schull, for appellants.

No one for respondents,

BrowN, C.J.:—This is a mechanic lien action. The de-
fendants did not appear and application was made under
tule of Court 124 to the District Court Judge having juris-
diction for judgment. The abstract of title shows that there
are no mechanics’ liens registered against the property. If
there had been, then, under secs. 30 to 34 of the Mechanics’
Lien Act, R.8.8. 1920, ch. 206, it would, apparently, have
been necessary to set the action down for trial and such
lien hoiders would have been brought into the case for the
first time by serving them with notice of trial. This would
seem to be necessary, even when no appearance was entered
by any of the parties who may have been made defendants
to the action. The District Court Judge made his fiat as
follows :—

“Order declaring that the plaintiff has a valid lien against
the property herein described for such amount as may, upon
the reference, be found owing by the defendant owner to
the plaintiff company. Reference to the clerk of the Court
to ascertain the amount due under the mechanic’s lien herein.
Payment into Court of the amount so found due within five
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months after the date of the clerk’s certificate. Otherwise
sale upon one month’s notice by advertisement once a week
for four consecutive weeks in a newspaper published at
Assiniboia, and by notice posted in six conspicuous places
at St. Victor, Willow Bunch, Verwood and Assiniboia. I,
hereby, further adjudge that the defendant Thielens shall
pay to the plaintiff company any deficiency which may re-
main after the sale of the land hereby adjudged to be sold.
Service of this order, with date of the reference at foot of
same, to be made by registered mail on the defendant
Thielens, and on any other parties appearing to be interested
in the said land.”

This application is by way of an appeal from the above
order and the appeal has been taken on several grounds;
(1) that no reference should have been ordered at all; (2)
that the Judge should have found a valid lien for the amount
claimed in the pleadings; (3) that the time allowed for re-
demption is unreasonably extended and (4) that the Judge
should have finally decided all questions and completely dis-
posed of all matters as provided for in sec. 34 of the Mec-
hanics’ Lien Act, R.S.S. 1920, ch. 206.

Counsel on appeal stated that the Judge whose order is
appealed from had given standing instructions to the clerk
of the Court in mechanics’ lien actions which, in reality,
formed part of the order. I requested a certificate from the
clerk of the Court to that effect and this certificate has been
furnished and filed as well as a statement by the Judge him-
self setting forth what his practice is in that respect. I,
therefore, deal with the matter in the light of all the ma-
terial on file including such certificate and statement.

Dealing with the first point that has been raised, I agree
with the statement made by Taylor, J., in Canadian Lumber
Yards v. Paulson (1922), 66 D.L.R. 80, 15 S.L.R. 400, where
he says, at pp. 82-83:—

“Whether any further proof of the truth of the allegations
in the statement of claim should be given is under the Rule
in the discretion of the Court or Judge. In the exercise of
that discretion, the Judge should in my opinion bear promin-
ently in mind that if a defendant desires to contest a plain-
tiff’s claim or defend an action he must enter an appearance.
Rule 98. Where a defendant does not appear, or, having ap-
peared, omits to file a defence, he is deemed to have admitted
all the allegations in the statement of claim. In England,
under analogous practice, as it is stated in the Annual Prac-
tice, 1921, p. 441: ‘At a meeting of the Judges a majority

P s ki
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decided that the Court cannot receive any evidence in cases  Sask.
hereunder, but must give judgment according to the plead- 5~
ings alone. (Smith v. Buchan (1888), 36 W.R. 631, 58 L.T.
710; Young v. Thomas, [1892] 2 Ch. 134, 61 L.J. (Ch.) 496). iﬂf"‘““
The costs of any affidavits in support of the claim will be ‘S:f“
disallowed (Jones v. Harris (1887), 55 L.T. 884). This v.
however does not apply where the defendant is an infant orT“'“ i
person of unsound mind.’ Brown, ©. 4.
And the cost of an affidavit verifying the allegations in the
statement of claim where no defence was filed in an action
by a mortgagee for accounts, foreclosure and sale was
refused by the Vice Chancellor in Perpetual Inv't Bdg.
Society v. Gillespie (1882), 17 W.N. 4.
The admission by failure to appear and defend is no less
cogent under our practice than in England. The Rule 124
confers on the Judge a discretion to refuse to accept the
admission by default as sufficient. There may be some-
thing in the nature of the action or proceedings or relating
to the pleadings itself which would justify the Court in re-
quiring proof of the allegations in the statement of claim
to the satisfaction of the Judge, notwithstanding the failure
of the defendant to appear and defend himself.”
In the case at Bar, the plaintiffs specially allege in their
claim an agreement on the part of the defendant to pay for
the material furnished at the price claimed and with interest
at 109, from the date of the last delivery. A number of
credits are admitted and the balance is calculated and
claimed. The defendants not having appeared, must be
taken to have admitted all material being filed in support
of the claim, and it simply remains to accurately calculate
the amount due on the facts as alleged. This can be done
more conveniently by the clerk of the Court than by the
Judge and I infer from the Judge’s statement filed that this
was all he intended by the reference. It is true that the fiat
calls for the taking out of an appointment, and the defen-
dant, Thielens, being given notice thereof, and this pro-
vision seems to me to be wholly unnecessary. There is,
under the circumstances, no necessity for any appointment
being taken out at all, and there, therefore, should not be
any provision for notifying the defendant of same. The
clerk in ascertaining the amount due is simply acting as
ministerial agent of the Judge and the defendant is no
more entitled to have notice than if the Judge himself pro-
ceeded to make the calculation.
With reference to the second ground of appeal, according
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to the statement filed by the Judge, he allows interest at
legal rate only, and that but from the date of the commence-
ment of the action. The claim alleges, as has already been
pointed out, an agreement to pay interest at 10,. Where
such an agreement has been made at the time of the pur-
chase of the material, the lienholder, in my opinion, can in-
clude such interest in his claim and recover it as part of
same. In this case, they claim for interest at the agreed
rate as set out in the lien that has been registered. 1 am
of opinion, therefore, that the clerk in calculating the
amount due should allow for interest as claimed.

With reference to the third point, I am of opinion that
the time fixed for redemption is not so unreasonable as to
call for any interference on my part.

As to the fourth point, under the Judge's practice the
proceeds of the sale are paid into Court to be paid out later
when application is made to confirm the sale. This strikes
me as a sound practice and one that I should not interfere
with.

Generally speaking 1 wish to say that the practice fol-
lowed by the Judge seems to be well founded and in har-
mony with the Act.

The order appealed from will be varied, but only in the
two particulars above referred to, namely, no appointment
is necessary on the reference, and interest should be allowed
as claimed. 1 will fix the plaintiffs’ costs of appeal at $25.

Order varied.

NORTHERN TRUSTS Co. v. JONES,
Alberta Supreme Court, Haveey, C. J. October 24, 1922,
MORTGAGE (& VID —85)—ORDER NISI FOR FORECLOSURE—DROUGHT AREA
RELIEF AcT, 1922 (ALTA.), CH. 43—LAND SITUATED WITHIN
PROHIBITED DISTRICT-—DEFENDANT FILING NO DEFENCE NOR
DEMAND FOR NOTICE—RIGHTS OF PLAINTIFF UNDER ACT.

The Drought Area Relief Act, 1922 (Alta.), ch. 43, does not pro-
hibit a plaintiif from obtaining the usual judgment and order
wisi for foreclosure against land situated in the prohibited dis-
trict, if the defendant does not file a defence and plead the Act in
the regular uulhnri:sud way. L

APPLICATION for judgment and order nisi for foreclosure
in a mortgage action, referred by the Master in Chambers to
a judge of the Supreme Court. The defendant filed neither
defence nor demand for notice and the application was
opposed by the Attorney-General.

Porter, for plaintiff ; Sellar, for Attorney-General.
HaArvey, C.J.:—On March 28, the Drought Area Relief
Act was passed. By sec. 8 of that Act, 1922 (Alta.), ch.
43, legal proceedings against residents of the drought area
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were prohibited from being begun, or continued, for a certain
limited time. It is admitted that the land in question in the
action is within the area proclaimed as the drought area
under the authority of the Act, and the defendant is stated
in the statement of claim to be residing in that area. That
fact alone, however, does not constitute him a resident
within the meaning of the Act, and it is not admitted that
he is such resident. A resident within the Act is one who
has been and has continued to be a resident, and actively
engaged in farming operations within the drought area
since January 1, 1921. (Sec. 2 (d). Mr. Sellar’s contention
is that the plaintiff is not entitled to the order applied for
without either satisfying the Master or Judge that the
defendant is not a resident within the meaning of the Act,
or obtaining leave from a Judge to take the proceedings.
Mr. Porter for the plaintiff, however, contends that it is
for the defendant to take the objection and order and until
that is done he may rightfully proceed and in the absence of
the defendant taking the objection he waives his right to
the protection of the Act.

It would be difficult to find a prohibition in more absolute
terms than that of the Statute of Frauds which says that
“no action shall be brought,” and yet it has been held for
centuries that it is for the defendant, and for the defendant
alone, to take the objection to an action being brought, and
that unless he does so, and does it in the regular authorised
way he waives his right, and the plaintiff may prosecute
his action, in other words that the defendant not merely
has the right to be protected from the action but he also has
the right to have the action proceed regardless of the pro-
tection, and as regards the Statute of Frauds, there are
many men who would scorn to shield themselves under its
provisions. It may also be that there are many residents of
the drought area who would prefer not to rest under the
protection of the Drought Area Relief Act, and if it were
clear that its purpose was merely to protect the defendant
or proposed defendant, it appears to me that on principle
and precedent it would be necessary to hold that the debtor
would be entitled to waive the benefit of the Act, and would
h;e bound to claim its protection if he desired to avail himself
of it.

A consideration of the provisions of the Act, however,
suggests that its purpose is wider than the protection of the
debtor alone. The first preamble refers to the interests of
t}le residents and their ereditors. Then provision is made
i.2 the appointment of a commissioner “who shall endeavor
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Alta. to adjust matters between residents in the said area and
SC. their creditors so as to provide for the satisfaction of the
27 just claims of the latter without recourse to legal proceed-
NoRTHERN jngs.” Then sec. 10 provides that the leave to commence
SAERTS Co.or continue proceedings can be obtained only after notice,
Jongs. not merely to the debtor but also to the commissioner or
B e T his deputy. Though it is not necessary for this application
aver: &% to decide the question definitely, there is much in the above
provisions to lead to the conclusion that there is a question
of public policy involved in the prohibiton, and that it is not
one for the benefit of the debtor alone so as to permit him

to waive it.

I say it is not necessary to decide that question, because,
in my opinion, whichever view is the correct one, it is not
part of the Master’s or Judge’s duty, at his own instance,
to interfere with a plaintiff’s regular procedure. Whether
a defendant or proposed defendant comes within the pro-
vision of the Act is a question of fact, which, like all other
questions of fact can only be determined decisively as
against the defendant when he has an opportunity to meet
it. The situation of the land is not important, but merely
the qualification of the defendant, and any action in any
part of the Province might be open to the same objection,
and if carried to its logical conclusion it would mean that all
litigation would be at a standstill, since no one could be
deemed to have a prima facie right to prosecute proceedings.
Even if I required the plaintiff to furnish me with ex parte
evidence which satisfied me of his right to proceed, hearing
only one side, and granted the order, the defendant would be
in no way bound, and if he were, in fact, entitled to the pro-
tection of the Act, he or perhaps the commissioner or possi-
bly a creditor, would surely later have the right to show that
the proceedings were unauthorized.

It was suggested on the argument that the clerks and
sheriffs had been instructed to refuse to permit persons to
proceed until they satisfied them that they had the right
to do so. If such instructions have been given I have no
doubt it has been for the purpose of forcing some one to
bring the matter up so that it might be formally determined
as is now being done, because, it is clear that as far as such
duties of clerks and sheriffs are concerned, they as officers
of the Court are bound by the legal practice and procedure
from which they have no more right to depart on instruc-
tions than I would have. I think, therefore, that there is
no ground for refusing the plaintiff the order asked for, if
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he makes the usual proof according to the regular practice.

It is to be observed, however, that if the view I have
suggested is the correct one, the plaintiff takes the pro-
ceedings at its peril, and at the risk of having them all set
aside at the instance of anyone who is entitled to take
objection under the Act. With such a consequence staring
nim in the face, a plaintiff or proposing plaintiff, will be
likely to take such steps to establish the rightfulness of
his action as will furnish a greater protection against
unauvthorized proceedings than could be furnished by any
obstruction by Judges or officials. The application will
he referred back to the Master for action in accordance with
the foregoing reasons.

There will be no costs of the application thus far.

Judgment accordingly.

REGINA BROKERAGE & INVESTMENT Co. v. KISTNER.
Saskatchewan Court of Appeal, Haultain, C.J.S., McKay and Martin!
JJ.X October 28, 1922, !

BROKERS (§ IIB—10)—SALE 0 ' REAL ESTATE—CONTRACT—ACCEPTANCE
OF OFFER—REFUSAL 0" PURCHASER TO COMPLETE—COMPENSA-
TION OF AGENT.

In order to succeed in a claim for work performed and services
rendered in connection with the sale of land, a real estate agent
must show that he procured a purchaser ready, able and willing
to take over the land on the terms agreed upon and where the
purchaser, after receiving the alleged owner’s acceptance to his
offer, refuses to complete the transaction the agent is prevented
from earning his commission under the contract, there being no
evidence to show that the alleged owner was able to comply with
the terms of the contract.

[See Annotation, 4 D.L.R. 531.] 2k 7! o .

ArrEAL by defendant from the trial judgment is an action
to recover commission claimed to be due under a written
agreement as to the sale of land. Reversed.

" D. Noonan, for appellant,

M. Johnston, for respondent.

I'he judgment of the Court was delivered by

HAULTAIN, C.J.S.:—This action was brought for commis-
sion claimed to be due to the plaintiff by the defendant under
a written agreement under seal. The agreement is as
follows :—

“The Regina Regina, Canada.
Brokerage Company, Ltd., August 2nd, 1921.

I hereby offer to purchase from or through you the west
half of 27, the east half of 28, the south half of 33.8-5-W-
2nd, at and for the price or sum of $65 per acre including

all the crop and equipment or $55 per acre with the equip-
ment but without the crop, on the following terms:—

Sask.
C.A.
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I agree to assume the mortgage of $15,000 against the
above land, bearing interest at 8¢ per annum, and agree
to sell to you the s. 14 6-20-22-w. 2nd at and for the price
or sum of $17,950 including all the horses and machinery

BROKERAGE now on the place or what was on the place when you

inspected it including the threshing outfit. There is against
the farm $4,500 and you are to accept my equity as cash
payment on the above mentioned land which I have offered
to purchase. The balance of the purchase price of the land
I am offering to purchase from you to be payable $1,400
per year and interest payable on December 1, each year for
9 years and the balance on December 1 the 10th year. Your
equity in the above land to bear interest at 7% per annum.
Should you be successful in puttmg through this deal for
me I agree to pay you a commission of 5% on the 1st
$10,000 and 39 on the balance of the purchase price of the
land I am turning in on this deal. This commission is not
to be paid by me in cash but is to be charged to me on the
land which 1T am purchasing. In consideration of the sum
$1 (receipt of which is hereby acknowledged) I hereby
make this offer irrevocable until August 31, 1921.

In case the offer including crop is accepted you are to
give me credit for the whole of the proceeds of the crop.

Signed, sealed and delivered, in the presence of Murdock,
S. McLeod.

John Kistner (Seal)”

The statement of claim sets up the written agreement, and
alleges that “the plaintiff found a purchaser ready, willing
and able to take over the defendant’s land on the terms and
conditions upon which the defendant agreed to sell the same
and thereupon became entitled to payment of the commis-
sion.” There is also an alternative claim for work performed
and services rendered to the defendant “in the procuring
of the purchaser for the defendant’s land on terms which
the defendant in writing agreed to accept.”

Among other defences, the defendant in his statement
of defence, pleads that “the plaintiff never found a pur-
chaser ready, willing or able to take over the defendant’s
land on the terms or conditions upon which the defendant
agreed to sell the same or at all.”

It is quite clear that the plaintiff is confined by the facts
of this case to its alternative claim, as, to use the language
of the agreement, the “deal” was never “put through.”

The evidence shows, however, that, through the agency
of the plaintiff, the offer of the defendant was accepted by

—
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-~ one Creswell in writing and that the written acceptance Sask.
the was duly delivered to the defendant within the time men-
ree tioned in the offer. The acceptance was as follows:— —
i “John Kistner, Esq., Disley, Sask. BRMIHAAL
e Re w. 15-27, e. 15-28 and s. 4-33-8-5-w. 2nd. ROKERAGE
s . As owner of the above mentioned property I hereby lm "Co.
o . accept your offer of August 2, 1921, on the above mentioned mem
ms}t‘ jand addressed to The Regina Brokerage & Investment Co., "
? sd through which company you have offered to purchase this Manlisin,
.red land including crop and equipment at $65 per acre.
280 Witness ,
! (Sgd.) H. C. Creswell”
o (Sgd.) Murdock S. McLeod.
um. The defendant, after receiving Creswell’s acceptance,
for refused to complete the transaction.
1st In order to succeed on its alternative claim the plaintiff
the must prove, substantively, that it procured a purchaser
not ready, able and willing to take over the defendant’s land on
the the terms proposed and that by the plaintiff’s wrongful
sum refusal to complete the transaction it was prevented from
reby carning the commission under the contract.
: In my opinion, the plaintifi’s action fails at the very out-
e to set. There is no evidence to support the allegation that
Creswell was able to comply with the terms of the agree-
[1)(.)ck ment. This was made a distinct issue by the pleadings.
! The only evidence relating to any possible title or interest
of Creswell in the land proposed to be bought and sold was
given by Smith, the real estate manager of the plaintiff
) a."d company, who conducted the whole of the negotiations con-
lling nected with the transaction in question with the defendant.
s and This evidence was given on Smith’s cross-examination by
RAINC counsel for the defendant at the trial, and is as follows :—
:.:l(;l “Q. You say that Mr. Creswell was the owner of the
wing Kisbe)f farm? A. We}], .he was not absolute owner of it.
S The biggest interest in it though. Q. That is what he
told you? A. Mr. Creswell, yes. Q. You do not know of
ment your own knowledge what interest he had? A. Oh yes,
' k. 1 5]0. Q. How? A. Well, because the company that I am
1apnt'~' \v.xth hold the agreement on it. I do not know—I could not
. dan‘l give you the exact figures to-day. No.”
This point was raised by counsel for the defendant at the
facts trial, as will appear from the following passage from the
quage judgment of the trial Judge:—

: “On the argument counsel for the defendant contended
gency that the plaintiff has not shown that Creswell could carry
ed b:\'
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o E out the deal. The defendant, however, appears not to have ) 27, 1
App. Diy, questioned this when put to him on his examination for the I
! discovery, and further made no effort to negative it at i claim
| the trial.” . Mack
i The Judge must have been mistaken in his reference to Provi
4 the defendant’s examination for discovery. The only refer- ' of shi
Y ence to Creswell by the defendant in those portions of his " catior
) examination for discovery put in at the trial are contained who «
‘ in the following questions and answers. self
! “Q: Now Mr. Creswell has always been willing to go Sé_‘nsl]
Y through with this deal, as far as you know? A. Yes, as far his v
| as I know. Q.: He signed the acceptance of your offer? A.: value
! Yes.” inspe:
i As has already been pointed out, a distinct issue on this if cor
point was raised by the pleadings and the onus of proof Policc
} was on the plaintiff and not on the defendant. As an essen- sectic
tial part of its case the plaintiff must show that Creswell the a
i was able to take over the defendant’s land on the terms and neede
4 conditions set out. This it has absolutely failed to do, and, of the
N for that reason, I would allow this appeal. The judgment mean'
below should, therefore, be set aside and judgment entered appli¢
for the defendant, dismissing the plaintiff’s action with Supre
/ costs. The defendant should also have his costs of appeal. retur
¢ a Appeal allowed. The
I ‘1 T the o1
ﬂh | REX v. RITCHIE; Ex parte HAND. : that {
& B New Brunswick Supreme Court, Appeal Division, Hazen, C.J., and bunal
i White and Grimmer, JJ. June 8, 1922,
i CERTIORARI (§I—9)—INTOXICATING LiQUOR AcT, 1916 (N.B.), CH. 20— Ha!
{ BREACH—CONVICTION BY MAGISTRATE—CERTIORARI TO QUASH. Police
Lﬂ Under the New Brunswick Intoxicating Liquor Act, 1916, ch. such «
20, it is fully within the competence of the Police Magistrate to
e determine whether a sale of liquor is bona fide for the purpose of peten
B export without the Province or not, and where he has before him sale of
F facts which justify him in coming to the conclusion that the sale of exg
[ is not a bona fide one for the purpose alleged, a rule nisi in id
¥ certiorari to quash the conviction on the ground of want of juris- eviaer
X diction, because there is no evidence to support the charge, will questi
be disciurged. fally 1
1Bronfman v. Hawthorn (1921), 69 D.L.R. 277, 37 Can. Cr. todo ¢
Cas. 303, distinguished.] : 2
APPEAL by way of certiorari from the conviction by a justify
Police Magistrate for a breach of the New Brunswick Intoxi- a bon
cating Liquor Act, 1916, ch. 20. Affirmed. and
W. B. Wallace, K.C., and W. M. Ryan, shew cause against eviden
a rule nisi, F. R. Taylor, K.C., in support of rule. reside
The judgment of the Court was delivered by the Pt
HAzEN, C. J.:—Hand was convicted before the Police der.
Magistrate of the City of Saint John for having on October to the
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27, 1921, unlawfully sold liquor contrary to the provisions of
the Intoxicating Liquor Act, 1916 (N.B.), ch. 20. It is
claimed in defence that the liquor was sold to one Pope D.
MacKinnon for export to persons or corporations outside the
Province of New Brunswick,and was in transit or in process
of shipment bona fide to such persons or corporations. Appli-
cation for a rule nisi was in the first place made to Barry, J.,
who declined to grant it but stated that while he felt him-
self bound by authority to refuse the application, he was
sensible of the possibility of other Judges refusing to accept
his view of the case. For that reason, and because the
value of the property which had been seized by the chief
inspector was considerable, and was liable to be confiscated
if conviction stood, and because the question raised by the
Iolice Magistrate involved the construction of an important
section of the Intoxicating Liquor Act, he left it open to
the accused and granted him leave, if any such leave was
needed, to renew his application before the Appeal Division
of the Court on the second Tuesday in February next, in the
meantime staying proceedings. The accused, accordingly,
applied for a rule nisi to the Appellate Division of the
Supreme Court, on the date mentioned, and one was granted
returnable last term when the case was argued.

There is no denial of the fact that the sale was made, and
the only ground upon which the application can be urged is
that there was a manifest defect of jurisdiction in the tri-
bunal that made it.

Having carefully read the evidence given before the
Police Magistrate, I cannot conclude that there was any
such defect of jurisdiction, and it was fully within the com-
petence of the Police Magistrate to determine whether the
sale of the Liquor in question was bona fide for the purpose
of export without the Province or not. The magistrate has
evidently decided that it was not, and it seems to me the
question was one entirely for his consideration. After care-
fully reading the evidence I would decide if it was necessary
to do so that the magistrate had before him facts that would
justify him in coming to the conclusion that the sale was not
a bona fide one for the purpose alleged by the defendant.
iland himself did not go on the stand, and it was shown in
evidence that MacKinnon, in addition to having places of
residence in the State of Maine also had one in Richmond in
the Province of New Brunswick near the International bor-
der. The attention of the Police Magistrate was also called
to the provisions of sec. 129, of the Intoxicating Liquor
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Act, 1916 (N.B.), ch. 20, which provides that:—
“For the purpose of evidence, every brewer, distiller or

" other person licensed by the Government of Canada. . . . .

«nd every liquor exporter mentioned in sec. 45 hereof, who
makes a sale of liquor in the Province, shall immediately
enter in a book to be kept for that purpose the date of such
sale, the person to whom such sale was made and the per-
son or carrier to whom the same was delivered for carriage;
and the failure of such person to make, keep and produce
as evidence the said entry and record of such sale shall,
in any prosecution under this Act of such person for illegally
making such sale of liquor be prima facie evidence against
such person of having illegally sold such liquor.”

Section 45 referred to provides that nothing shall prevent
eny person from having liquor for export sale in his bonded
warehouse, provided such liquor warehouse and the business
carried on therein complies with requirements that are
specified, or from selling from such liquor warehouse to
persons in other Provinces where such sales may be lawfully
made, or in foreign countries. Although it was contended
before the magistrate that Hand had the liquor for sale in
his bonded liquor warehouse, and sold from such liquor ware-
house to MacKinnon, who was a person from a foreign
country, no record appears to have been kept of the trans-
action, and the book referred to in sec. 129 was not pro-
duced in evidence, and the magistrate was authorised,
as appears by the section which I have quoted, to regard the
failure of Hand to produce as his evidence the entry of sale
as prima facie evidence against him of having illegally sold.

I do not wish, in any way, to review the evidence before
the Police Magistrate, and I am making these remarks
simply for the purpose of showing that, in my opinion, under
the evidence, there was evidence to justify him in coming
to the conclusion which he did, and that, therefore, the con-
tention, even if legally correct, that there was no jurisdic-
tion because there was no evidence to support the charge,
cannot possibly be sustained.

The right of certioreri having been taken away, for these
reasons and also for the reasons stated in his judgment by
Barry, J., the rule should be refused.

At the time of the argument it was contended by counsel
that the magistrate had disregarded the judgment recently
given in this Court in the case of Bronfman v. Hawthorn
and Att'y Gen'l for New Brunswick.—(1921) 69 D.L.R.
277, 37 Can. Cr. Cas. 303. This contention does not appear to
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me to be sound. The effect of the judgment in that case was  Sask.

and in fact it was distinctly stated therein that a person o7y

who has the legal right to have liquor in his possessgion in o
. this Province for the purpose of export has the right to sell
that liquor provided the sale is bona fide for delivery in a
Province in Canada outside of New Brunswick, or in a for-
cign country, and if he makes such a sale in all cases it is not
incumbent upon him personally to deliver that liquor in the
: place in which he is selling it in a foreign country or another
Canadian Province, but he has the right to deliver it at his
warehouse or elsewhere to a person who is to carry it to the
place where, under the terms of the sale, it is to be delivered.
The Police Magistrate of the City of Saint John did not
act in any respect in defiance of this judgment, but came to
the conclusion that the sale was not a bona fide one for
delivery outside of New Brunswick, and having come to that
conclusion, discharged his duty, and found the accused

guilty of the offence which had been laid against him.
The rule should be discharged.

Judgment accordingly.

McARTHUR v. BANMAN.

Saskatchewan Court of Appeal, Haultain, C.J.S., and Turgeon, McKay i
and Martin, JJ.A. October 23, 1922,
CONTRACTS (§ IID—145)—DOCTOR'S ACCOUNT—SERVICES TO SISTER—
BROTHER TELLING DOCTOR “I WILL SEE HER THROUGH"—LIA-
BILITY OF BROTHER—STATUTE OF FRAUDS,
A person who, on consulting a doctor with his sister who is |
ill tells the doctor that “he will see her through” incurs a direct |
liability on his part to pay the doctor’s account, where, as a re- j
sult of the words used, credit is given to such party, and an
account is opened in the doctor’s books in his name. !
INTEREST (§ IB—22)—INTEREST ON ACCOUNTS—WHEN ALLOWED. !
Interest may be charged on an overdue account from the time
notice is given that such interest will be charged, but where the
Court is of opinion that the rate charged is excessive, it may |
reduce the rate to what is reasonable under the circumstances of
the case. Where an account sent out contained a notice on its t
face in the following words “ten per cent. interest charged on all
overdue accounts” the Court held such notice sufficient.
[Toronto R. Co. v. Toronto Corp'n, [1906] A.C. 117; Last West
Lumber Co. v. Haddad (1915), 25 D.L.R. 529, followed; and see
secs. 28 and 29 of the King’s Bench Act, R.S.S. 1920, ch. 39.]
APPEAL by defendant from the trial judgment in an action
on an account for medical attention to the appellant’s sister.
Varied.
A. Buhr, for appellant,
G. C. Thompson, for respondent.
The judgment of the Court was delivered by
MARTIN, J. A.—This is an appeal from the judgment of

6—70 D.L.R.
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the Judge of the Judicial District of Swift Current awarding
to the plaintiff the sum of $150, and costs, for medical atten-
tion to the sister of the defendant. The facts are that the
sister of the defendant, one Justina Banman, a girl of 20
years of age while visiting at the house of the defendant
became ill, and on consultation with the local doctor at Morse
the illness was pronounced appendicitis, whereupon, it was
cecided that the young woman should be taken immediately
to Swift Current. Her brother, the defendant, took her to
Swift Current and consulted the plaintiff, and the plaintiff
states that defendant said to him that “he would see her
through.” Accordingly, the medical fees were charged on
the books of the plaintiff to the defendant and not to the
sister. The plaintiff also states, “I always looked to him,
never to her,” and statements of account were accordingly
sent to the defendant. The defendant, (and in this he is
corroborated by his sister) denies that he used the expres-
sion “would see her through,” and says he told the plaintiff
he had a bad crop and could not help, and that his sister was

. working out. He also states that, after the operation, he

went for the bill and told the doctor she (meaning the sister)
had some money and if she got better could earn some more,
and at that told the doctor that his sister wanted the bill. At
the first interview the plaintiff asked the defendant for his
name and the location and description of his farm. The
evidence is of a conflicting character, but there is ample
evidence upon which the trial Judge could make the findings
he has made, and I do not think that such findings should,
in this case, be disturbed by this Court. The trial Judge
found as a fact that the time of the first interview in the
plaintiff’s office the defendant told the plaintiff that he
“would see her through.”

It remains to consider whether as a matter of law the use
of such expression created a direct liability on the part of
the defendant to pay the account, or whether it created the
relationship of guarantor and was a “specific promise to
answer for the debt, default, or miscarriage of another
person” within the meaning of the Statute of Frauds.

The Statute of Frauds, 29 Car. II, ch. 3, sec. 4, pro-
vides:—

“No action shall be brought . . . upon any special promise
to answer for the debt, default or miscarriage of another
person . . unless the agreement upon which such action
shall be brought or some memorandum or note thereof shall
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be in writing and signed by the party to be charged there- Sask.
with or some other person thereunto by him lawfuly author- CA.
ised.” —
Does the fact that the defendant said “I will see her MCARTHUR
through” place the defendant in the position of answering 5, '\, .
for the “debt, default or miscarriage of another” and render ——
a memorandum in writing necessary in order to be liable on Martin. J-A.
such promise, or did the defendant place himself, by the use
of such words, in the position of principal debtor? I am of
the opinion, under all the circumstances of the case, that
the defendant, by the use of these words rendered himself
directly liable, and that the facts do not fall within the scope
of sec. 4 of the Statute of Frauds. As a result of the
use of the words in question, credit was given wholly to the
defendant ; an account was opened with the defendant on the
books of the plaintiff, and the account was rendered to the
defendant from time to time.
15 Hals. p. 458, sec. 889, says: “To bring a case within
section 4 of the Statute of Frauds the primary liability
of another person to the promisee for the debt, default
or miscarriage to which the promise of guarantee relates
must exist or be contemplated otherwise the Statute does
not apply, and the promise is then valid and can be sued
on though not in writing.”
The promise made by the defendant in this case was an
original one—as distinguished from collateral—because it
bound the defendant to pay independently of the liability
of any one else.
In Hargraves v. Parsons, (1844), 13 M. & W. 561, at p.
570, 153 E. R. 235, Parke, B., in delivering the judgment of
the Court, said:—
“The statute applies only to promises made to the persons
to whom another is already, or is to become, answerable.
It must be a promise to be answerable for a debt of or a
default in some duty by, that other person towards the
promisee. This was decided, and no doubt rightly, by the
Court of Queen’s Bench in Fastwood v. Kenyon (1840), 11
Ad. & EL 438, 113 E.R. 482 and in Thomas v. Cook, 8 B.
& C.728.
In Thomas v. Cook, (1828), 8 B. & C. 728 at p. 732, 108
E.R. 1213, at p. 1215, referred to in the above mentioned
case Park, J., in delivering judgment, said :—
“This was not a promise to answer for the debt, default or
miscarriage of another person but an original contract
between these parties, that the plaintiff should be indem-




84 DOMINION LAW REPORTS. [70 D.L.R.
l Sask.  nified against the bond. If the plaintiff at the request of the
CA Jdefendant, had paid money to a third person, a promise Fo
] “™ repay it need not have been in writing, and this case is in
‘ McArTHUR substance the same.”

! B \,’;'“\. See also Birkmyr v. Darnell (1704), 1 Smith, L.C. 12th
gl 1 335; Bampton v. Paulin (1827), 4 Bing. 264, 130 E.R.

' Martin, J.A-769; Dizon v. Hatfield (1825), 2 Bing. 439, 130 E.R. 375.

The trial Judge gave judgment for the amount of $150
because the bill had been sent out for that amount, together
with interest from the date the first account was sent out,
namely, May 22, 1919, at the rate of 107 and costs. The
evidence discloses the fact that the sum of $25 had been paid
on account of the bill apparently by the sister, Justina, who
received the medical attention, and on the argument of the
appeal, it was admitted by counsel for the plaintiff that the
judgment should be reduced by that amount.

Interest on the account was claimed and allowed because
the accounts sent not by the plaintiff contain a notice on
their face in the following words: “Ten percent. interest
charged on all overdue accounts.”

In Toronto R. Co. v. Toronto Corp’n, [1906] A.C. 117, at
p. 121, the question of the allowance of interest was dealt
with per Lord Macnaghten as follows:—

“The result therefore, seems to be that in all cases where
in the opinion of the Court, the payment of a just debt has
been improperly withheld, and it seems to be fair and equit-
able, that the party in default should make compensation
by payment of interest, it is incumbent upon the Court to
allow interest for such time and at such rate as the Court
may think right.”

In Last West Lumber Co. v. Haddad, (1915), 25 D.L.R.
529, 8 S.L.R. 407, the trial Judge allowed interest at the
rate of 10°¢ on the claim from April 1, 1914, which was
the date on which an account had been rendered claiming
intérest. The case went to appeal, and Lamont, J., in
delivering the judgment of the Court, after referring to the
judgment of the Privy Council in Toronto R. Co. v. Toronto
Corp’n., supre, stated (25 D.L.R. at p. 533), that, inas-
much as demand had been made for interest on April 1,
1914, interest should be allowed from the date of the
Jdemand. He fixed the rate of interest at 8¢, which he
considered reasonable under the circumstances.

In the case at Bar, the account containing the notice as
to payment of interest in overdue accounts was sent out by
the plaintiff on May 22, 1919. There will, therefore, be an
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sllowance of interest from that date, but at the rate of 5%, Que.
which I consider reasonable, under the circumstances of o'
this case.

The judgment of the trial Judge should therefore, be
varied by reducing the amount awarded to $125, and inter.
est at the rate of 5 from May 22, 1919. The plaintiff will
have his costs of appeal.

Judgment varied.

COHEN v. STONE.

Quebec Superior Court in Bankruptey, Panneton, J.
September 21, 1922,
SALE (§ IB—5)—OF GOoDS BY WEIGHT—PASSING OF TITLE—PERFEC-
TION OF SALE.

When things moveable are sold by weight, number or measure,
and not in the lump, the sale is not perfect until they have been
weighed, counted or measured, but the buyer may demand the
delivery or damages according to circumstances.

ACTION to determine the ownership of certain scrap iron
sold by the authorised assignor to the petitioner, and taken
possession of by the authorised trustee, after the assign-
ment,

J. E. Lafontaine, for trustee.

S. G. Tritt, for petitioner.

PANNETON, J.:—The petitioner alleges that on or about i
June 13, 1922, the authorised assignor sold to the petitioner {
a quantity of scrap iron and scrap steel described as follows,
to wit:—

“All the scrap iron of all nature and description as
inspected by your B. Cohen which consist of the following
grades all sorts of steel, light and heavy malleable scrap,
cast iron, car wheels, wrot scrap light and heavy, rails,
beams, columns, shafting and all other sort of scrap iron,
that it contained in the yard, with the exception of a lot of
long and short pipe which is pilad up, in the bin on the
south side of the yard, and also a lot of cut up scrap, in one
of the bins, consisting of scrap pipe and bushelings, with
the exception also of the power shears, tools, scales, and all
materials contained in office, and also in shed fronting on
Conde St., we have also sold all the steel, of all descriptions
which consist of beams, columns, scrap rails, and pipe and
other steel of any sort with the exception of the relaying
rails which are located at Bridge St. coal siding, this lot
which we have sold will be included in the scrap sold at
Centre St., all at the price of $8.50 per . . . per gross ton
f.0.b. cars, Point St. Charles, Grand Trunk, railroad weight




86

Que,
S.C.

COHEN
v
STONE.

Panneton, J.

DoMINION LAW REPORTS. [70 D.L.R.

to govern settlement, cars to be ordered weight before load-
ing. The entire lot of scrap sold is 350 tons.”

The agreement of sales contains in addition to what is
quoted the following :—

“Loading to begin on July 1, 1922, Terms of payment we
received this date of three months note for $3000.00 to
apply on account and at expiration we to settle amount
either way. We further agree at Mr. Cohen’s option to
renew this note for three months on his paying interest and
$500.00 cash on expiration. Further understood that car
71751 containing wrot scrap shipped to Steel Company is
included in this steel and we turn this over to B. Cohen
& Co.

This agreement is accepted and signed by both parties.

(Seller) North Amer. Iron & Metal Co.
(Signed) S. Kander, manager.
B. Cohen & Co. (Buyers)
(Signed) Benjamin Cohen.

This line means on completion of loading we are to deter-
mine the exact amount and settle with each other accord-
ingly. (Signed) S.K.”

Petitioner at that date gave his note for $3,000 to the
vendor in accordance with the above agreement.

Materials in car 71751 have been paid for by the steel
company to petitioner. There is no more question of what
was contained in said car, except as being a part of the
total quantity sold.

The promissory note of $3,000 has been discounted by
the vendor.

As the vendor did not commence to deliver possession of
the property sold on July 1, petitioner came to see the man-
ager of the vendor on the 5th who told him that he had not
time to deliver him said goods on that date, but he gave
kim the key to their yards where the goods were. On the
morning of the 6th., petitioner commenced to load and carry
the goods to the Grand Trunk station. He loaded about 40
gross tons of the said materials sold.

On the same day, July 6, the North American Iron and
Metal Co. made an authorized assignment of its properties
for the benefit of its creditors to the authorised trustee
above mentioned who went on the premises and yards where
the said materials were, stopped petitioner from loading any
more and took possession of all materials which were
in the yards. He has been ever since in possession of the
same,

7
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Petitioner concludes his present petition as follows:—

“Wherefore the petitioner prays that by the judgment
to be rendered herein he be declared to be the owner of the
serap iron and scrap steel amounting approximately to three
hundred tons now contained in the two yards of the author-
ised assignors and more particularly described in para. (2)
of the present petition: that the trustees be ordered to
hand over possession thereof forthwith to the petitioner,
under all legal penalties, and subject to such conditions as
this Court may order; that the petitioner, moreover, be
declared to the legal holder and owner of scrap iron and
scrap steel shipped by said car No. 71751 to the Steel Com-
pany of Canada, and to receive payment therefor from the
said Steel Company of Canada, and to give valid discharges
to whomsoever concerned in respect thereof; that this Hon-
orable Court be pleased to permit the petitioner to place a
guardian at his own expense to act jointly with any other
person duly authorized in safeguarding the said scrap iron
and scrap steel at the two yards of the authorized assignors
aforesaid; and that all such further orders be made as may
to law and justice appertain; the whole with costs against
the estate of the authorized assignors.”

The trustee opposes the petition upon the ground that
petitioner is not the owner of the materials claimed by him,
and that on the date of the abandonment, the assignor
insolvent was still the owner of said property of which he,
the trustee, became vested by virtue of the assignment.

The issue between the parties is who is the proprietor
of the materials in question.

The law is laid down in art. 1474 C.C. (Que.). It reads:
“When things moveable are sold by weight, number or meas-
ure, and not in the lump, the sale is not perfect until they
have been weighed, counted or measured, but the buyer may
demand the delivery of them or damages according to cir-
cumstances.”

Notwithstanding the statement in the writing that the
sale includes all the scrap iron, steel etc. with some excepted
piles which are in the two yards, and includes what was
shipped already to the steel company the positive declara-
tion that the entire lot of scrap sold is 350 tons dominates
the whole. There was no use to specify that quantity as
being the entire lot sold, if the sale was not limited to it. It
was all sold but it was not to exceed 350 tons. If there
was more than 350 tons, the sale was not of the whole, if
there was only that quantity then it covered all. The
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proof establishes that there was more, therefore it became
undetermined what particular part of the piles belonged to
the purchaser. The quantity sold was to be taken from a
larger one. The exact number of tons at these places could
not be fixed before weighing. If there was more than 350
tons, the purchaser was not bound to take the surplus, if
there was less the vendor was not bound to get the material
elsewhere to make the 350 tons. The fact that the buyer
gave his note at once for $3,000 being $25 more than the
amount of 350 tons at $8.50 a ton explains the mention made
in the writing of a later adjustment either way of the
amount due. Two or three tons more perhaps to complete
a car load would have been included, but it did not change
the character of the sale. It is also strongly urged that on
July 5, the giving of the key of the yard to petitioner gave
him possession and delivery of the material he had bought,
and that he became, then the absolute owner irrespective
of any weighing. The yards contained not only the
material sold to petitioner, but also what was sold to other
parties and specially what would remain after he had taken
Wis quantity. His proposition would hold good if the
property sold had been identified. The key gave him the
power to proceed to such identification, as he did for so
much as he carried to the Grand Trunk station.

Numerous avthorities and decisions were quoted by
Loth parties ir support of their pretensions. No case
reported is exactly like the present, and no opinion of
authors helps us to construe the writing submitted which
18 sui generis.,

Our art. 1474 C.C. (Que.), is clear, if there is any weigh-
ing the sale is not perfect. The demand of delivery referred
to in the article refers to an identified moveable property.
Villeneuve v. Kent (1892), 1 Que. Q.B. 136.

Considering that petitioner failed to establish the allega-
tions of his petition, and that if there was any doubt about
that proof, the burden of proof is on the petitioner.

The Court dismisses said petition with costs.

Petition dismissed.

LONG v. ZLATNICK.
Saskatchewan Court of Appeal, Haultain, C.J.S., and Turgeon, McKay
and Martin, JJ.A. October 23, 1922.

CoNTrRACTS (§ TIIB—200)—SALE OF ANIMALS—VIOLATION OF ANIMAL
ConTaGlous Diseases Act, R.S.C. 1906, cH. 75, SEc. 38—
KNOWLEDGE OF DISEASE BY SELLER—VALIDITY OF CONTRACT.

A warranty as to the soundness of horses known to the seller
to be suffering from mange at the time of the sale and from
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which they afterwards die avoids the contract. Such contract  Susk.
is also void under sec. 38 of the Animal Contagious Diseases Act,
R.S.C. 1906, ch. 75. C.A.

APPEAL by plaintiff from the trial judgment in an action
to recover the price of certain horses sold by the plaintiff

3 to the defendant, and a counterclaim for damages for breach 7, .v21 ..
of warranty. Affirmed.

T. A. Lynd, for appellant ; No one contra.

. The judgment of the Court was delivered by

HAULTAIN, C. J. S.:—The trial Judge has found that
there was a warranty as to the soundness of the horses at
the time they were sold. This finding is supported by the
cvidence, 28 the plaintiff did not deny the statements of the
Jdefendant that the horses were represented by the plaintiff
at the time of the sale to be good and healthy. There also
seems to be evidence to justify the finding that the horses
were suffering from mange at the time of the sale and that
this condition was known to the plaintiff. Both of the
horses in question died of mange later on, and the other
goods which were purchased with the horses were des royved
by order of the Government inspector under the Animal
Contagious Diseases Act, R.S.C. 1906, ch. 75.

These facts, in my opinion, entitled the defendant to have
the action dismissed and the note sued on and delivered up
to him. The trial Judge also found that the sale came within
the prohibition of sec. 38 of the above mentioned Act, and
held that the contract in question was void. With this
finding, 1 also agree.

The imposition of a penalty by Pariiament for any par-
ticular act is practically equivalent to direct prohibition

Beusley v. Bignold (1882), 5 B. & Ald. 335, 106 E.R.
1214, This case decided that a printer could not recover
for work or materials because he had not printed his name f
on the work as required by statute. AbLott, C. J., at p. 340 |
(106 E.R. at p. 1216) holding that a party could not sue on a i
contract made “in direct violation of the provisions of an
Act of Parlament.”

In Cope v. Rowlands (1836),2 M. & W. 149, at p. 157, 150 b
E.R. 707 at p. 710, the Court of Exchequer per Parke, B., t
decided that :—

“Where the contract which the plaintiff seeks to enforce,
be it express or implied, is expressly or by implication for-
bidden by the common or statute law, no court will lend its
assistance to give it effect. It is equally clear that a contract
is void if prohibited by a statute though the statute inflicts
a penalty only, because such a penalty implies a prohibition.

Haultain
CJas




90

Sask.
C.A.
LonG

v,
ZLATNICK.

Haultain,
C.J.S.

DoMINION LAW REPORTS. [70 D.L.R.

It was contended on the part of the appellant that there
was no foundation for the defendant’s counterclaim for
damages, and the cases of O'Mealey v. Swartz (1918), 11
S.L.R. 376, and Ward v. Hobbs (1878), 4 App. Cas. 13, 48
L.J. (Q.B.) 281, were referred to. The facts of the present
case, in my opinion, completely distinguish it from Ward v.
Hobbs. Here, we have an express statement that the ani-
mals are healthy made by the plaintiff at the time of the
sale, and, as found by the trial Judge, known by him to be
false. In Ward v. Hobbs, by the conditions of sale the lots
were sold “with all faults,” and it was expressly stated in
the conditions that (see 4 App. Cas. at p. 14):

“No warranty will be given by the auctioneer with any
ot and, as all lots are open for inspection previous to the
commencement of the sale, no compensation shall be made
i respect of any fault or error of description of any lot in
the catalogue.”

No verbal representation was made by or on behalf of the
vendor as to condition of the pigs which were the subject
of the action. The pigs to the knowledge of the vendor
were infected with a contagious disease, and by exposing
them for sale at a public market he was liable to a penalty
under the Contagious Diseases (Animals) Act, 1869 (Imp.),
¢h. 70. The purchaser brought an action against the vendor
for damages caused by breach of warranty and false
representation on the sale at a public market of the pigs
which were suffering at the time from typhoid fever, and
by the wrongful act of the defendant in offering the pigs
for sale at a public market. It was held in Ward v. Hobbs,
48 L.J. (Q.B.) 281, under these circumstances, that
“a man who sends animals to market does not thereby
impliedly represent to a purchaser that they are not as
far as he knows suffering from infectious disease, at all
events where they are sold subject to an express condition
‘hat no warranty will be given.”

It was also held that the mere breach of a statutory duty
did not give a foundation for a private action, (48 L.J.

(Q.B.) at p. 289);

“The very nature of the condition that the buyer is to
take the animals with all faults implies that they may be
diseased, without any distinction between infectious and
non-infectious disease, and I cannot think that the legis-
lation which ha- recently taken place in the public interest.
against particular acts tending to propagate such disease,
can make that an actionable wrong, as between the parties
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10 a private contract, which would not be so without it.”

In the present case, we have a false representation in
addition to the breach of the statutory duty, and the
defendant is, therefore, entitled to succeed on his counter-
claim. Ward v. Hobbs, 4 App. Cas. at p. 21, per Earl
Cairns, L.C.

There is also authority for saying that the defendant, in
spite of the fact that the contract was made in violation
of the statute, has a right of action on the contract as he
was not “a party to the transgression.” Pollock on Con-
tracts, 9th ed. p. 359, note (f). In any event, he is entitled
10 recover the amount paid by him on an illegal contract,
not being in pari delicto with the plaintiff.

I would, therefore, dismiss the appeal with costs.

Appeal dismissed.

SUTHERLAND v. DAVISON.

Alberta Supreme Court, Walsh, J. October 10, 1922,
MEecCHANICS' LIENS (§VIII—60)—MecHANICS' LIEN AcT, 1906 (ALTA.)
CH. 21-—NOTICE POSTED UNDER SEC. 11—PERSON CONTINUING
TO DO WORK AFTER POSTING OF NOTICE—SUBSEQUENT WORK AS
KEEPING ALIVE LIEN FOR WORK DONE BEFORE POSTING OF NOTICE.
Where the registered owner of land gives notice under sec. 11
of the Mechanies’ Lien Act, 1006 (Alta.), ch. 21, that he will not
be responsible for works or improvements being made thereon,
work which a claimant continued to do on the property, after the
posting of the notice cannot avail him to keep alive his lien as to

work done before the posting of the notice.

Mecuanics' lien action,

S. 8. Cormack, for plaintiff.

L. S. Fraser, for defendant.

WALSH, J.:—In this mechanics’ lien action a question of
law arises the determination of which is desired by the
parties before the trial as it may end the action, and so it
has been argued before me.

The defendant, the registered owner of the land upon
which the lien is claimed, gave notice under sec. 11 of the
Act 1906 (Alta.), ch. 21, that he would not be responsible
for the works or improvements being made thereon. The
plaintiff, notwithstanding this notice, continued to work
on the property as he had done before the notice was posted,
but he makes no claim of lien for the wages earned in
respect of this later work. He had worked on the property
before the posting of this notice and it is only in respect
of the wages then earned that he claims a lien. Under
sec. 13 (as amended by 1915 (Alta.), ch. 2, sec. 27) such a
lien ceases to exist after the expiration of 35 days after
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‘he claimant “has ceased from any cause to work thereon”
unless, in the meantime he shall file his lien in the proper
office. The plaintiff’s affidavit proving his lien was not
filed until more than 35 days from the doing of the last
work in respect of which the lien is claimed, although it
was filed within 35 days of the last work done by him on the
property, after the posting by the defendant of the notice
under sec. 11. His contention is that this work avails him
to keep alive his lien for the work done before the posting
of the notice, and that his affidavit in support of it was filed
within the prescribed time beeause it was filed within 35
days after the time when he ceased to work on this land.

1 think that the ceasing to work mentioned in sec. 13
refers to the work in respect of which the lien is claimed.
The object of the section is to place a time limit upon the
filing of a lien, so that the owner may know whether or not
‘he claimant intends to enforce it against the property,
and so protect himself, if necessary, with respect to it
against the contractor. This view is strengthened by the
particulars which the section requires to be set out in the
affidavit, namely, the particulars of the kind of works done,
which means, of course, the works in respect of which the
lien is claimed and the time when they, (that is the works
for which the claim is made) were finished or discontinued.
It would quite defeat what I take to be the object of the
section if the claimant could add to the period of the work
for which a lien is claimed a further period of time cover-
ing his employment on the same construction, but in respect
of which he does not and could not claim a lien, and by
filing his aflidavit within 35 days from the expiration of
this later period, keep his lien alive.

In my opinion, the period of time covered by the plain-
tiff's work, subsequent to the posting of the defendant’s
notice, cannot be taken into account in determining the
date within which the plaintiff’s lien should have been filed.
The defendant is entitled to the costs of this motion.

Judgment accordingly.

McKAY v. PROHAR (defendant) and SANSOM and PAINE (defend-
ants appellants) and SCHAUMLEFFEL and SCHAUMLEFFEL
(garnishees appellants) and McPHERSON  (garnishee).

Saskatchewan Court of Appeal, Haultain, C.J.S., McKay, and Martin,
JJ October 23, 1922,
GARNISHMENT (S1ID—50) —TECHNICAL DEFECTS IN GARNISHEE SUM-
MONS—PAYMENT BY GARNISHEES AFTER KNOWLENGE—RIGHT
TO AFTERWARDS ATTACK SUMMONS,

A~ -
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Where the garnishees lung after they knew or should have
known of alleged defects in the garnhhw summons deliberately
through their solicitor make payments on account of the summons
they will not be allowed to attack the summons on technical
grounds which do not go to the merits.

APPEAL from an order of a Judge in chambers dismissing
the appellants’ motion to set aside a garnishee summons
and the service thereof and all subsequent proceedings
against the garnishee appellants. Affirmed.

A. Allan Fisher, for appellants,

A. R. Tingley, for respondent.

(No. 1)

The judgment of the Court was delivered by

McKAY, J. A.:—This is an appeal from an order of a
Judge in Chambers dismissing the appellants’ motion to set
aside the garnishee summons issued herein, and the service
thereof and all subsequent proceedings against the gar-
nishee appellants.

The writ of summons and the garnishee summons were
issued on August 6, 1921, The writ of summons was served
on appellant Paine on August 16, 1921. The garnishee
summons was served on the appellants Schaumleffel on
August 17, 1921, and on the appellant Paine on September
15, 1921,

The appellant Paine entered an appearance to the writ
of summons on September 6, 1921, and delivered a defence
to the action on September 20, 1921.

The defence was set aside by order of the Master in
Chambers made and dated November 10, 1921, and judg-
ment entered for the respondent against the .nppc]lam
Paine only on Novmeber 16, 1921, for the sum of $1,422.1
debt and costs.

The appellants Schaumleffel by a statement in writing
dated August 31, 1921, and filed with the local Registrar
on September 3, 1921, acknowledged the service of the
garnishee summons upon them, and that approximately the
sum of $800, would be due and payable to appellant Paine
from each of them the latter part of October, 1921,

The appellant Paul Schaumleffel paid the sum of $600,
to the respondent’s solicitor in respect of the garnishee
summons on December 23, 1921, and the appellant John
Schaumleffel paid the sum of $180, to the respondent’s
w-hutm in respect of the garnishee summons on April 12,
1922, Both these payments were made through A. Allan
Fisher, the solicitor for the appellants Shaumleffel, who

93
Sask.
C.A.
Mc l\,n

I’uumu

' MeKay, J.A.




94
Sask.
C.A.
MTKA\'
v.
PROHAR.

McKay, J.A.

DoMINION LAW REPORTS. [70 D.L.R.

was then and is still also the solicitor of record for the
appellant Paine.

The appellants served their notice of motion herein to
set aside said garnishee summons etc. on May 11, 1922,
said notice of motion being dated May 11, 1922,

With regard to the appellant Sansom, it was admitted at
the argument by both counsel that he was wrongly made
an appellant, and the appeal is therefore dismissed without
costs so far as he is concerned.

With regard to the other appellants, the grounds of appeal
are, shortly, as follows:—1. That the affidavit filed on
which the garnishee summons was issued does not comply
with sec. 3, (2), R.S.8. 1920, ch. 59, in that it does not show
that the deponent making the affidavit is plaintiff, plain-
tiff’s solicitor or agent. 2. That the said affidavit does
not show the nature of the plaintiff’s claim as required by
sec. 3, (2 (a) ), R.8S.8. 1920, ch. 59. 3. That the issuance
of the garnishee summons and service thereof and all sub-
sequent proceedings against the garnishees are void
4. That the affidavit of service of the garnishee summons
on the garnishees did not show the time of service.

On perusal of the affidavits referred to in these objec-
tions, it will be readily seen that said objections are tech-

nical and do not go to the merits.

In my opinion, the defects, if they are such, complained
of, were waived by the conduct of the appellants.

In Hardcastle's Statute Law, 3rd ed., at p. 84, it is there
stated as follows:—

“But while courts of justice cannot dispense with or
override the express provisions of a statute by construing
its express terms as subordinate to considerations of com-
nion law or equity, there are certain cases in which it has
been held. . . . .

(3) that a person may waive or be estopped by his conduct
{rom setting up a defence given him by statute.”

In Wilson v. Melntosh cited by Hardcastle for the
foregoing proposition, (a case from New South Wales which

went to the Privy Council, reported in [1894] A.C. 129,)
the facts were shortly as follows: McIntosh on January 8,
1887, lodged an application in the office of the Registrar
General to bring under the Real Property Act (26 Vic.
No. 9) certain lands. On May 12, 1887, Wilson duly lodged a
caveat against the land being brought under the provisions
of that Act. On November 1, 1887, and more than 3 months
after the lodging of the caveat, McIntosh, in pursuance of
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sec. 21 of the Real Property Act (amendment 41 Vic. No. 18)  Sask.
stated a case for the opinion and direction of the Supreme .,
Court, and in pursuance of an order obtained by McIntosh, ;
Wilson stated and filed a case on November 18, 1887. No McKay
further steps were taken by McIntosh in this stated case, ;
and he did not further proceed on his application. But on

July 24, 1890, McIntosh moved to have Wilson’s caveat set ™ K& /A
sside and removed, on the ground that Wilson having failed

to take proceedings within 3 months after filing the caveat

as provided by sec. 23 of the Real Property Act, the caveat

had lapsed. The wording of said sec. 23 is in part as

follows :—

“After the expiration of three months from the receipt
thereof every such caveat shall be deemed to have lapsed
unless the person by whom or on whose behalf the same
was lodged, shall within that time have taken proceedings
in any Court ete. . . . .

On appeal to the Privy Council it was held [1894] A.C.
at p. 133,

“That it was competent for the applicant [McIntosh] to
waive the limit of the three months and the lapse of the
caveat by sec. 23, and that the respondent [McIntosh] did
waive it by stating a case, and applying for and obtaining
an order upon the appellant [Wilson] to state her case, both
which steps assumed and proceeded on the assumption of
the continued existence of the caveat.”

See also Moore v. Gamgee, (1890), 25 Q.B.D. 244, 59
L.J. (Q.B.) 505, 38 W.R. 699.

In this case, in appeal, the appellants, long after they
knew or should have known (Seeman v. Erickson (1895),
3 Terr. L.R. 294) of the alleged defects, deliberately
through their solicitor paid to the respondents’ solicitor
$600 and $180 on account of the garnishee summons
attacked. In view of the foregoing cited authorities, these
payments are a sufficient waiver of the alleged defects
complained of to bar the appellants from now objecting
to them.

The appeal will, therefore, be dismissed with costs.

Appeal dismissed.

PROM AR,

(No. 2)
The judgment of the Court was delivered by
McKAy, J.A.:—This is an appeal from a Judge in I
Chambers dismissing an appeal from an order of the Master |
in Chambers extending the time limited for the service of [
the garnishee summons on the defendant Paine and giving |
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leave to enter judgment against the two garnishees.

At the hearing of this appeal, it was admitted that
Sansom had been wrongly made an appellant; the appeal is,
therefore, dismissed without costs in so far as he is con-
cerned.

In addition to the grounds of appeal urged in appeal No. 1
in this section, it was contended that the Judge erred in
extending the time for service of the garnishee summons
on the defendant Paine. It appears that this extension
was made after service on defendant Paine and after the
payments were made by appellants’ solicitor to the res-
pondents’ solicitor on account of the garnishee summons.

In my opinion, it is not necessary for me to decide
whether the Judge was right or wrong in granting such
extension, as the appellants at the time of making the pay-
ments knew or should have known (Seeman v. Erickson, 3
Terr. L.R. 294) that appellant Paine had not been served
within 20 days after service on the garnishees, and, con-
sequently, even if the Judge erred in extending the time.
it would not be a sufficient ground for setting aside the
garnishee summons, under the circumstnaces of this case.
The reasons given for dismissing appeal No. 1 in this action
apply to this appeal.

I am, therefore, of the opinion that this appeal should be
dismissed with costs.

Appeal dismissed.

REX (upon the relation of) L. G. PORTEOUS v. FITZALLEN AND
THE TOWN OF GRANDE PRAIRIE.
Alberta Supreme Court, Tweedie, J. October 14, 1922,

Taxes (§ IHID—138) —ASSESSMENT OF TOWN COUNCIL ACTING AS

CoOURT OF REVISION—APPEAL—DUTY OF ASSESSOR TO FORWARD

NOTICE 10 DisTRICT COURT JUDGE—THE Town Act, 19011-12

(ALTA.), CH. 2, SECS. 274, 203 (1) (2) (13)—CONSTRUCTION.

Section 203 (2) of the Town Act, 1911-12 (Alta.), ch. 2, re-

quiring the assessor to forward a list of all appeals against the

Court of Revision to the Judge is mandatory, and his duty is to

carry out the instructions therein contained, and the town coun-

cil has no jurisdiction to adjudicate as to whether the notice of

appeal is properly laid or not, or to instruct the assessor not to

forward the appcal as required by the section. The decision a«

to whether the appeal is properly taken or not is a matter for

the decision of the District Judge on the hearing of the appeal

APPLICATION for a mandamus to compel the respond-

ents to forward to the Judge of the District Court for the

District of Peace River a notice of appeal from the decision

of the Court of Revision for the Town of Grande Prairie.

Application granted as against respondent Fitzallen, and
dismissed as against the town.
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G. B. Henwood K.C., for plaintiff,

F. C. Jamieson K.C., for defendant.

TWEEDIE, J.:—The applicant at the time of the assess-
ment complained of resided and has since continued
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to reside in the town of Grande Prairie. In 1922 lots 31 pir,\iyex
and 32, block 5, plan 1410 A.C. Grande Prairie were assessed& TowN oF

for $3,000 each. Against this assessment, he appealed as
provided for by sec. 274 of the Town Act 1911-12 (Alta.),
ch. ¥, to the council of the town sitting as a Court of Re-
vision, which met on May 12, 1922,

That section provides “if any person thinks that he or
any other person has been assessed too low or too high, or
that his name or the name of any other person has been
wrongly inserted, in or omitted from the roll. . . . . he may
within the time limited. . . . give notice in writing to the
assessor that he appeals to the council to correct the said
OV .55 o

Counsel for the applicant filed an affidavit of his own in
support of this application in which he sets forth:—

“That L. C. Porteous took an appeal from the 1922 assess-
ment covering lots thirty-one (31), and thirty-two (32) in
block five (5) Grande Prairie . . . plan 1401 A.C. to the
Court of Revision . . . . and I appeared on behalf of L. C.
Torteous . . . .".

He further states that “the Court of Revision reserved
judgment and 1 was not advised of the decision until 1
received the letter . . . . dated May 15th, 1922, . . . .” This
is a letter from the assessor advising him of the decision of
the Court of Revision.

There was also filed the affidavit of the applicant in
which he states “That I am the owner of the lands and
vremises hereinbefore described and I am assessed for such
by the Town of Grande Prairie.”” The lots described are
the same as set forth in Smith’s affidavit and the notice of
appeal.

The assessment roll is not in evidence. The only refer-
ence to the appeal from the assessment in the minutes of
the Court of Revision May 12, is as follows:—

“Porteous Hardware Co. Ltd. represented by W. F. Smith
L.L.B. re lots 31 and 32, block 5, 1410 A.C., land only
assessed at $3,000 each; assessment sustained on motion
councillors Michelis and Spencer.”

Affidavits of the mayor and councillors are to the effect
that the matter was disposed of finally on that day. Three
days later, on May 15, J. Fitzallen, secretary of the town,
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who was also the assessor, wrote to Smith, as follows:—
“Re Porteous Hardware Co., lots 31-32 block 5 1410 A.C.
Relative to the appeal made on behalf of the above by your-
self at the Court of Revision on assessments, held in the

Frrzaiien council chamber on May 12, I beg to advise that after con-
& TowN orsideration the council found the two lots in question to be

GRANDE
PRAIRIE.

Tweedie, J.

fair and equitable in comparison with other properties
similarly located. The council by resolution sustained the
assessment as made.”

On the 23rd of that month, Smith forwarded a notice of
appeal as follows:—“In the matter of appeal from the
Court of Revision of the Town of Grande Prairie, Alberta,
between: L. C. Porteous, appellant and the Town of Grande
Prairie, Alberta, respondents

Take notice that I, L. C. Porteous, intend to appeal and
do hereby appeal from the judgment of the Court of
Revision rendered May 15, 1922, on the appeal from the
assessment of $6,000 against lots thirty.one and thirty-two,
block five, plan 1410 A.C. in the Town of Grande Prairie,
Alberta, and 1 also appeal from the said assessment on
said lots on the grounds that the assessment of $3,000
against each lot is too high and should not be more than
$1,600 against each lot.

Dated the 23rd day of May, 1922, (Sgd.) L. C. Porteous.
To: The respondent.
And to J. Fitzallen, Esq.,

secretary treasurer, Town of Grande Prairie.”

On July 1, 1922, Smith wrote to Fitzallen the assessor,
asking him to include in the list of appeals as provided for
by sec. 293, sub-sec. 2 of the Town Act the appeal of L. C.
Porteous. On August 1, 1922, Fitzallen wrote to Smith:

“Replying to yours of July 31, re the appeal of Mr. L. C.
Porteous against the assessment of lots 31 and 32, block 5,
1410 A.C., and of Mrs. L. C. Proteous against the assess-
ment of lots 7 and 8, block 1, 1476 B.V., I would say that the
council was advised by the town solicitor in the matter to
the effect that the notice of appeal to the Judge was
improperly laid, and 1 was therefore instructed to take no
action in the matter.”

On August 3, 1922, Smith wrote to Fitzallen asking him to
let him know “in what respect the appeals were at fault and
improperly laid.” To this letter he received no reply, in
consequence of which this application was made.

Three questions are involved on the application:—(1) Is
the motion sustaining the assessment in the words as set
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out above “Porteous Hardware Company, Limited repre-
sented by W. F. Smith re lots 31 and 32 . . . .” a disposi-
tion of an appeal entered by L. C. Porteous concerning the
same lots which he alleges were assessed in his name?
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(2) Was the appeal disposed of at all, and if so, when? L
(8) If it was disposed of was the notice of appeal filed on& Town or

May 28, 1922, within 8 days, within the meaning of the
Act?

Section 293, sub-secs. 1, 2 and 13 of 1911-12 (Alta.), ch. 2,
provides as follows:—“293. In all appeals under the pro-
visions of the preceding section the proceedings shall be as
follows: 1. The appellant shall in person or by agent
serve upon the assessor within eight days after the decision
of the court of revision a written notice of his intention to
appeal to the Judge; 2. The asessor shall immediately
after the time limited for service of such notice forward a
list of all appeals to the Judge and the Judge shall fix a day
for the hearing of such appeals; 13. The decision and
judgment of the Judge shall be final and conclusive in
every case adjudicated upon.”

Counsel for the respondents contends that the question
which has to do with the filing of the notice of appeal should
be disposed of on this application and that if it is found that
it was not filed within the prescribed time then the appeal
would not lie and the order for mandamus should not be
granted. To so decide would be to determine a question of
fact upon which the very jurisdiction of the District Court
depends, and by necessary implication decide that the
assessment had been disposed of and that the minute above
referred to was a valid disposition of the appeal. There
may be surrounding circumstances to show or which would
Jjustify the appeal Court in holding that the actual date
of the decision was other than which it appears to be.

This was what happened in the case of the Nanten Con-
solidated School Distriect No. 50 v. Canadian Western
Natural Gas Light, Heat & Power Co., decided by His
Honor Judge McNeil, and finally passed upon by the
Supreme Court of Canada in a decision unreported which
affirmed Judge McNeil’s decision. It was held, in view of
all the circumstances, that the decision was made on the day
upon which notice was given, and not on the day which the
school district contended that it was made.

To determine these questions, would be to determine
questions which of necessity arise out of the assessment
or are incidental to the appeal from the decision of the

GRANDE
PRAIRIE.

Tweedie, J.
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Court of Revision and which can only be dealt with by the
District Court Judge. It is for him to determine whether
or not the notice has been filed within the proper time, and
if so, to hear and determine the other questions arising in

Frizaiies the appeal. The appeal lies direct to the Judge of the
& Town orDistrict Court of the Judicial District within which the
GRANDE  towm js wholly or partly situated. Section 293, sub-secs.

PRAIRIE.

1 and 2 and sec. 2, sub-sec. 8. By sec. 293, sub.sec.

Tweedie, 3. 18 his judgment and decision are final and conclusive.- This

section expressly provides the procedure, by way of appeal
from any assessment of property in Towns, to be followed
and by implication a Judge of the Supreme Court is deprived
of jurisdiction, and he cannot exercise indirectly those pow-
ers which he is prohibited from exercising directly.

Not even the appeal Court of this Province has jurisdie-
tion to hear and determine questions by way of appeal from
assessments, and the only remedy which either party has
if he or it is dissatisfied with the decision of the District
Court Judge is an appeal to the Supreme Court of Canada,
provided that the appeal can be brought within the pro-
visions of the Supreme Court Act, as amended by 1920
(Can.), ch. 32, sec. 37.

Should the order for mandamus be granted against the
respondents or either of them? The applicant himself
served upon the assessor the notice of appeal on May 23,
1922, and he contends that he served it within the required
8 days. The Act requires that “The assessor shall immedi-
ately, after the time limited for service of such notice
forward a list of all appeals to the Judge.” He was speci-
ally required to do so, but instead of doing so he refrains
on the advice evidently of the town council which with the
assistance of the town solicitor decides that the notice of
appeal was improperly laid. The council adjudicates upon
a matter concerning which it has no authority to adjudicate.
It decides, virtually, that the District Court had no juris-
diction to hear the appeal, then instructs the assessor to
take no action in the matter, or in other words to withhold
it. The council had no authority to give any such instruc-
tions. The instructions to be followed by him are set forth
in the Act. The words are mandatory.

He “shall immediately after the time limited for service
forward a list of all appeals to the Judge.” The words
“immediately after the time limited” do not allow him to
exercise any discretion. It is his duty to forward notices
when he receives them. It is for the Judge to determine
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whether or not it has been served in time and whether or
not he has jurisdiction to hear the appeal. The duties of
the assessor are ministerial only and he can exercise no
discretionary or judicial powers in connection with the
notice and must forward it when received, the presumption
being, so far as he is concerned, that the notice was filed
within the time prescribed by the Act. He is the officer
designated by the Act charged with a duty thereunder
which he must perform, and the order for mandamus
against him will go with costs. The application as against
the town will be dismissed but without costs.
Judgment accordingly.

LYONS v. SMITH.

Saskatchewan Court of Appeal, Turgeon, McKay and Martin, JJ.A.
October 23, 1922,

BiLLs AND NOTES (§ IIIA—55) —SETTLEMENT—DISCHARGE OF PROMIS-

SORY NOTE—CONSIDERATION —NECESSITY OF WRITING UNDER

SEC. 142 oF THE BILLS OF EXCRANGE Act. R.S.C. 1906, cH. 119,

If consideration is given for the discharge of a liability on

a promissory note, it is not necessary that evidence of such settle-

ment or discharge should be in writing, it not being a renuncia-

tion within the meaning of sec. 142 of the Bills of Exchange Act,
R.S.C. 1906, ch. 119,

APPEAL by defendant from the trial judgment in an
action on a promissory note. Referred back to trial Judge
for judgment on question of fact.

L. McK. Robinson, for appellant.

P. H. Gordon, for respondent.

The judgment of the Court was delivered by

McKAY, J.A.:—This is an action on a promissory note
made by appellant in favour of respondent for $170. It ap-
pears that, prior to the giving of this note, the appellant
purchased a farm from respondent, and the appellant being
unable to carry out his contract therefor, the respondent
released him from his contract upon the appellant giving a
quit claim deed to the farm and a wheat ticket for $70.

The appellant alleges that at the time of the settlement
of the farm deal in November or December, 1920, the note
sued on was included in this settlement, wherelb - the
respondent agreed to release appellant from payment
thereof. This the respondent denies.

The trial Judge held that sec. 142 of the Bills of Exchange
Act, R.S.C. 1906, ch. 119, governed this case, and no release
in writing being put in evidence, he gave judgment for the
plaintiff, without making a finding on the question of fact
as to whether the settlement above referred to included a
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release of the appellant from his liability on the said note.

With great deference to the trial Judge, I do not think
said sec. 142 applies to the case at Bar in the way he
applied it. This section, being sec. 142 of R.S.C. 1906, ch.
119, reads as follows:—

“142. When the holder of a bill, at or after its maturity,
absolutely and unconditionally renounces his rights against
the acceptor, the bill is discharged.

2. The Liabilities of any party to a bill may in like manner
he renounced by the holder before, at, or after maturity.

3. A renunciation must be in writing, unless the bills is
delivered up to the acceptor.

4. Nothing in this section shall affect the rights of a holder
in due course without notice of renunciation.”

This section is made applicable to promissory notes by
sec. 186, of the said Bills of Exchange Act.

It is practically the same as sec. 62 of the Imperial Act,
and it deals with renunciation where there is no considera-
tion given by the person whose liability is discharged. Sub-
section 1, deals with the discharge of the bill, and is limited
to renunciation at or after maturity. Subsection 2, deals
with the discharge of the liabilities of any of the parties
to a bill by renunciation before, at, or after maturity.

Russell on Bills, 2nd ed. pp. 421-422 (sec. 142), says:—

“It will be observed that in dealing with the discharge
of the bill by renunciation of the holder’s rights against
the acceptor the statute is confined to the case of a renun-
ciation at or after maturity. The acceptor may be dis-
charged from his liability on the bill by a renunciation either
hefore, at, or after maturity, and so may the liability of
any of the other parties to the bill. Before the passing of
the Act this renunciation was complete and effective with-
out any writing and without the surrender of the instru-
ment, but it was thought well to require some formality.
It still remains law that no consideration is necessary for
such a discharge, but in order to be effective a renunciation
must be in writing unless the bill is delivered up to the
acceptor.

According to the evidence the alleged settlement took
place in November or December, 1920, whereas the note
cid not mature until October, 1921; consequently the trial
Judge must have invoked sec. 142 (2). But it is really
immaterial what subsection the Judge purported to act
under, as both subsections deal with renunciations without
consideration.
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The statement of defence alleges that the said note was
settled for in the settlement made in 1920, and the evidence
for the appellant is to the effect that the quit claim deed to
the respondent of the farm and the giving of the wheat
ticket was taken in settlement of all claims against appellant
including the note sued on. In other words, the appellant
rrave the quit claim deed and the wheat ticket in settlement
or payment, among other things, of the note sued on. If
this be the meaning of the appellant’s evidence and if
believed, he gave consideration for the discharge of his
liability on the note, and it is not necessary that evidence
of such settlement or discharge should be in writing. That
would not be a renunciation within the meaning of sec. 142.

In my opinion, the trial Judge should make a finding on
the question of fact as to whether the settlement referred
to did include the note sued on, or whether or not considera-
tion was given by the appellant for the release or discharge
of his liability on the note.

It is also to be remembered that sec. 26 (7), of the King's
Bench Act, R.S.S. 1920, ch. 39, provides that:—

“Part performance of an obligation, either before or after
a breach thereof, when expressly accepted by the creditor
in satisfaction or rendered in pursuance of an agreement
for that purpose, though without any new consideration,
shall be held to extinguish the obligation.”

In my opinion, then, the judgment of the trial Judge
should be set aside, and the case referred back to him to give
his judgment on the question of fact as above indicated,
as he heard and saw the witnesses give their evidence.

In the event of the appellant being eventually successful
in the action, he will be entitled to his costs of this appeal.
If the respondent be successful, he will not be entitled to
any costs of this appeal.

Judgment accordingly.

REX v. COMMERCIAL BROKERAGE Co.

Alberta Supreme Court, Walsh, J. October 26, 1922,
INTOXICATING LiQUors (SIITH—90)— SEIZURE AND FORFEITURE—
ALBERTA L1QUoR AcrT, 1916, CH. 4—1922 ALTA. CH. 5, SEC. 12—
1917 ALTA., CH. 22, SEC. T9 (4)—ALBERTA PoLICE AcT, 1919,
ALTA. CH. 26, sEcs, 11, 21—CONSTRUCTION.

Although sec. 79 (a) of the Alberta Liquor Act, 1916 (Alta.),
ch. 4, as enacted by 1922 Alta., ch. 5, sec. 12, cannot be relied upon
to sustain an order of forfeiture where there has been no appre-
hension within the Act, if the officers making the seizure are muni-
cipal constables and as such authorised to exercise within the city
limits the powers conferred by sec. 11 of the Police Act, 1919,
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Alta. Alta., ch. 26, and if the seizure is properly made under that Act tr
— an order for forfeiture under sec. 79 (4) of the Liquor Act, 1017, et
{ 8.C. Alta., ch. 22, is valid and effectual.
| — [Rex v. Moore (1922), 63 D.L.R. 472; Rex v. Nat. Bell Liquors, . L
I REX 65 D.L.R. 1, [1922] 2 A.C. 128; Reg. v. Weil (1882), 9 Q.B.D. 701, a
! v. referred to.] . X X fe
Com- MoTION to quash an order of forfeiture of liquor. Motion : pi
§ Broaeiats dismissed. ¢ ,]!
"' Co. H. C. Macdonald, K.C., for the motion. : D
i) A. M. Knight, for the Attorney-General. ¥
'a d WALSH, J.:—Upon the conviction of the applicant of D
5 unlawfully keeping liquor for sale, an order was made for- ni
} feiting to His Majesty considerable quantity of beer, the u
i subject matter of the conviction. The applicant, while i
submitting to the conviction, moves to quash the order of hi
forfeiture. Counsel for the Attorney-General raised the o
contention by way of preliminary objection that certiorari R
does not lie to quash such an order unless the conviction
upon which it is founded is also attacked. ’r)r
1 do not think this objection well taken and so I do not o
give effect to it. v
This beer was seized under a search warrant which, upon
the argument, was admitted to be bad under the authority i
of Rex v. Moore (1922), 63 D.L.R. 472, 37 Can .Cr. Cas. 72. n;
In view of what was subsequently said on the subject in 6
the Privy Council judgment in Rex v. Nat Bell Liquors A
Ltd., 65 D.L.R. 1, [1922] 2 A.C. 128, 37 Can. Cr. Cas, 129, m
it may perhaps be that Rexr v. Moore is no longer binding. a
4 I directed the attention of counsel to this when I noticed it. al
: Mr. Macdonald has submitted to me an argument against 1
3 the view that the authority of Rex v. Moore has been dis- T
il turbed at all, but I have not heard from Mr. Knight on this W
point. I assume, therefore, that the position taken by him ol
on the argument has not been receded from and that he e
still makes no attempt to justify the forfeiture order under ‘.;
this admittedly bad search warrant. That being so, I will n
, not further concern myself over this feature of the case. 7
§ On the argument sec. 79 (a) of the Liquor Act 1916 g £
i ch. 4, as enacted by 1922 (Alta.), ch. 5, sec. 12, was alone :
i relied upon in support of the order, It warrants such an a
: order as this “in any case where a peace officer apprehends a 3 tl
person in the act of committing any offence against this Act | * o
cte.” The contention of the applicant is that the word 92
“apprehends” in this section means “arrests” or “takes ¥
into custody”, that it, being a body corporate, could not be i 5

and, in fact, was not arrested or taken into custody, but 3
could only be, as it in fact was, brought before the magis-
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trate by summons served upon it, and, therefore, this section
cannot be relied upon to sustain the order in question, for
the apprehension of the person committing the offence is
a condition precedent to the exercise of the power of for-
feiture conferred by the section and the applicant was not

Alta.

8.C.
REx
v.
Com-

dpprchended The (h(tlonar:v meaning of the word appre- MEeRrciAL
hend in its legal use as given in Murray's New English B“"”““"

Dictionary, p. 411, is “to seize (a person) in name of law,

to arrest”, and as given in Funk & Wagnalls’ New Standard Walsh, J.

Dictionar_\ p. 139 “to make a prisoner of (a person) in the
name of the law; arrest by warrant, as to apprehend a
thief.” In Wharton’s Law Lexicon p. 62 no interpretation
of the verb is given but the corresponding noun “appre-
hension” is defined as “the capture of a person upon a
criminal charge.” This definition has judicial warrant in
Reg. v. Weil (1882), 9 Q.B.D. 701, where Jessel, M.R., at
p. 705 says: “The word [apprehension] strictly construed
means the seizing or taking hold of the man . .. .. It
means the taking hold of him and detaining him with a
view to his ultimate surrender.”

1 can see no other meaning to give this word as here
used than that for which the applicant contends. There is
no definition of it in its physical sense that I have been able
to find that makes it the equivalent of “see” or “discover”.
A peace officer who catches a person in the act of com-
mitting an offence cannot be said to apprehend him in that
act if he turns away from him without putting him under
arrest, though he afterwards has him summoned before a
magistrate to answer a charge preferred against him for it.
There is now power in a peace officer to arrest without
warrant any person whom he finds actually committing an
nffence against the Liquor Act, and so no difficulty need be
experienced on that ground in giving the word the meaning
contended for. I think, therefore, that as the applicant was
not apprehended in the act of committing this offence, sec.
79 cannot be successfully invoked to support this order of
forfeiture.

Since the argument, Mr. Knight has, with Mr. Mac-
donald’s consent, drawn my attention to secs. 11 and 21 of
the Alberta Police Act, 1919 (Alta.), ch. 26, and sub-sec. 4
of sec. 79 of the Liquor Act as enacted by 1917 (Alta.), ch.
22, sec. 15. He has made no argument upon them nor has
Mr. Macdonald, but they are, of course, relied upon to
support the order in question.

Section 11 of the Police Act confers very large powers of
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seizure of liquor kept or dealt with contrary to the Liauor
Act, but it confers them only upon a member of the Alberta
Provincial Police Force. Section 21, 1919 (Alta.) ch. 26,
however, provides that “every municipal constable . . . . .
. shall, within the limits of the territory for which he
is appointed . . . . . have and possess all the powers of a
provincial constable as defined by this Act.” A “municipal
constable” is defined sec. 2 (¢) to be “a constable appointed
for any municipality by resolution or by-law of the council
of such municipality or in other manner provided for by
charter or special Act applicable to such municipality.”
and a “provincial constable” means sec. 2 (¢) any constable
appointed as a member of the Alberta Provincial Police.”

This seizure was made in the City of Edmonton by two
men. One of them, H. B. Petheram, is described in the
depositions, evidently by the reporter, as “Det. Sgt. City
Police Edmonton”. His evidence starts with the following
question and answer. “Q. You are Sgt. Det. in the City
Police Force? A. Yes.”

The other one, John Watson, is described by the sten-
ographer as “Det. Edmonton City Police” and in answer to
the question “You are a detective in the City Police force”
he answered “Yes."”

This is all the evidence that there is of the status of these
men. Though it is exceedingly vague and unsatisfactory,
there is, I think, enough in it to show that each of these
men was at the time a municipal constable of the City of
Edmonton and so authorized to exercise within the city
limits the powers conferred by sec. 11 of the Police Act.

One of these powers is, if he has reason to believe that
liquor is being kept or dealt with contrary to the Liquor
Act, to detain and search, amongst other vehicles any
automobile or railway freight car in which the liquor is
supposed to be contained, and search all kegs, barrels and
other receptacles for liquor and seize any such found con-
taining liquor. The beer in question was found in barrels
and casks partly in a freight car and partly in a motor
truck on which it had been unloaded from the freight car.
These constables had ample reason to believe that liquor was
being kept or dealt with contrary to the Liquor Act. 1
think, therefore, that though the search warrant under
which they acted gave them no right to make this seizure,

sec, 11, (1) of the Police Act did.
Beck, J. A., in Rex v. Moore, 63 D.L.R. says at p. 474: “A
search warrant under sec. 79 of the Liquor Act is the
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foundation for an adjudication of forfeiture.” In that
case, I take it, that the search warrant alone was relied upon
to support the seizure, which perhaps is the reason for this
statement. Section 79 (4) 1917 (Alta.) ch. 22, is, however,
ruuch wider than this language suggests. It authorizes an
order of forfeiture, following a conviction, “when an officer
in making or attempting to make search under or in pur-
suance of any authority conferred upon him or under the
warrant mentioned in this section finds in the house or
place liquor which in his opinion is unlawfully kept for
sale.” This, I think, justifies a forfeiture order in any case
in which a seizure is lawfully made, whether under search
warrant or not, and as, in my opinion, this particular
seizure was lawfully made in pursuance of the authority
conferred by sec. 11 (1) of the Police Act, it constitutes a
sufficient foundation for the adjudication of forfeiture.

The motion stands dismissed but as the applicant suc-
ceeds on all the points argued before me and the motion fails
upon a new ground subsequently raised and with respect
to which no argument has been made, I dismiss it without
costs.

Motion dismissed.

GREENWOOD & GREENWOOD v. WELFORD.

Saskatchewan Court of King's Bench, Bigelow, J. September 28, 1922,
Brokers (§ IIB—10)—REAL ESTATE AGENT—RIGHT TO COMPENSATION
—UNDER EXCLUSIVE LISTING—UNDER ORDINARY LISTING—
TERMINATION OF AUTHORITY—SALE OF PROPERTY BY OWNER.
The authority given to a real estate agent by an exclusive list-
ing of property with him for sale is revoked by the sale of the
property by the owner himself, and the agent is only entitled to
recover on a quantum meruit for the work done, where there is
not an exclusive listing the work for which the agent is to be
remunerated is the finding of a purchaser, and where he does
not find a purchaser, he is not entitled to commission or to re-
muneration for the work he has done.
[Barager v. Wallace (1919), 47 D.L.R. 158, 12 S.L.R. 301,
followed. See Annotation, 4 D.L.R. 531.] |

ACTION by a real estate agent for commission on the sale
of land. Action dismissed.

G. W. Thorn, for plaintiffs.

A. T. Proctor, for defendant.

BiGELow, J.:—This is an action for commission on a
sale of land. The plaintiffs, as agents for one Lintott,
brought about a sale of a farm near Moosomin to the
defendant. The agreement for such sale was made and
signed on August 5, 1921. Although this document was
Aot put in evidence, I conclude from the testimony, that it
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was a completed agrcemcm. providing for $2,000 cash pay-
ment and the balance in crop payments; and the defendant
paid $50 as of the cash payment the next day. The docu-

GREE N““OD ment was held in trust by the plaintiffs, while the defendant

GREE

\mm obtained the balance of the cash payment, which he did on

August 21, and paid it to the plaintiffs on that date. On or

WELFORD. ubout August 10, the defendant acquired an interest in
pislow, 2.certain land in Regina. He conceived the idea of turning

this over to Lintott in payment of the deferred payments
under the agreement, and made this suggestion to the
plaintiffs. At plaintiff’s request the defendant then signed
the following document:—*“Listing for sale. Street: 1725
Scarth. No. of lot: 44-B. 285- plan 33. Size of lot: 25 ft.

No. of rooms :5; and bath upstairs. No. of bedrooms:

two stores on first floor. Improvements:..... g b

Title: . . . . Price: 25,000. Terms on bal.; arranged.

Remarks: Mtg. Confederation Life (balance) $7,000;
Agreement of sale [Leasing] $6,600; Taxes & Interest to
August 1; $1,427.

(sgd.) Dan Welford”

Witness: S. H. Greenwood.

-—which is on a card with the headings printed. At the top
of this card there is written “Listing for Sale”. On the
other side of the card these headings are printed: “Owner”.
“Address”, “Exclusive Agency”, *“Commission”, “Date”.
And this card is now filled out as follows:—“Owner: Dan
Welford, address: 1869 Halifax—" and those two last
words are scratched out and the word “Moosomin” written
afterwards.

“Exclusive agency: Yes, for 60 days.

Commission: usual, 5% & 214%. 5% on first $5,000;
214¢ on balance.

Date: Aug. 12th, 21.”

The plaintiffs saw Lintott about this property, but he
refused to entertain the proposition. The plaintiff Samuel
H. Greenwood swears that he took two trips to Moosomin
to see Lintott about this. Very little else was done by the
plaintiffs. On August 22, defendant sold the property him-
solf, and informed plaintiffs of his sale, very soon after.
Plaintiffs allege that they had an exclusive listing, and claim
$750, the full commission, as if they had made a sale.
It was conceded at the argument, and I think properly, that
even if plaintiffs had an exclusive listing, that authority
could be revoked by the sale of the property by the owner,
in which case, the plaintiffs would only be entitled to
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receiver on a quantum meruit for the work done. But, did
the plaintiffs have an exclusive agency? The defendant
swears that there was nothing written on the back of the
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card when he signed the face of it. 8. H. Greenwood andGReeNwoon
his son say the back of the card was filled out when thecnmz\‘,‘wmm

defendant signed the face of it. If the back of the card was
flled out, and it was intended to give the plaintiffs an
exclusive agency, it would have been an easy matter to
have had defendant sign that side of the card as well as
the other. I have considerable doubt about the accuracy
of the plaintiff’s evidence. Both 8. H. Greenwood and his
son swore that the card is just the same now as when
defendant signed it on August 12, 1921. It will be observed
that, after the printed word “address”, is written in “1869
Halifax.” That is now stroked out, and the word
“Moosomin” written in. The defendant moved to Moosomin
on August 23, so the word “Moosomin” must have been
written in after August 23. This is not in accordance with
the evidence of the two Greenwoods, that the document
is just the same now as when defendant signed it, on
August 12. The condition of the writing and the ink in the
word “Moosomin” and the rest of the back of the card
appear to me as if it was all written at the same time. 1
find, then, that there was not an exclusive listing, that
defendant did not agree to what was on the back of the
card, that his attention was not called to it, nor did he
sign it.

What, then, is the effect of the revocation of the agency
by the owner selling it himself on August 22?7 The work
of an agent for which he is to be remunerated by payment
of the stipulated commission is the finding of a purchaser.
In the absence of a special agreement that he is to be
remunerated if he does not find a purchaser, the agent is
not entitled to a commission or to be remunerated for what
he has done. Barager v. Wallace (1919), 47 D.L.R. 158, 12
S.1.R. 301, decision of our Court of Appeal. Here the defen-
dant found the purchaser, and there is no evidence that
there was any other agreement by which the plaintiffs were
to receive remuneration for services performed.

The plaintiffs’ action is dismissed with costs.

Action dismissed.

v.
WELFORD.
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AMHERST BOOT & SHOE Co. v. CARTER.
New Brunswiek Supreme Court, Appeal Division, Hazen, CJ., and
White and Grimmer, JJ. June 8, 1922,

TrovER (§IB—10) —CHATTEL MORTGAGE— COLLATERAL FOR PROMISSORY
NOTES—CONDITIONS OF MORIGAGE—PAYMENT OF NOTES—
SEIZURE UNDER MORTGAGE.

Where a chattel mortgage on the goods, stock-in-trade, ete., is
given as collateral security for certain promissory notes, bearing
even date with it, and, clearly, provides that on payment of the
notes and interest, the mortgage shall cease and become void to
all intents and purposes; such mortgage cannot be treated as a
continuing sccurity covering subsequent accounts between the
parties, and a seizure under such mortgage, long after the
original notes have been paid, cannot be justified.

APPEAL by plaintiff froin the judgment of the King's
Bench Divigion in an action for the conversion by the
defendant, trustee in bankruptey, of certain stock-in-
trade which the plaintiff had taken possession of under a
chattel mortgage. Affirmed.

M. G. Teed, K.C., and F. L. Milner, K.C., for appellant.

I.C. Rand, contra.

The judgment of the Court was delivered by

GRIMMER, J.:—This action, which was tried before
Chandler, J., without a jury at the Westmorland Circuit in
August last, is for the conversion by the defendant, a
trustee in bankruptcy, of the stock.in-trade of one, Delina
Bourgeois, which shortly before her assignment, had been
taken possession of by the plaintiff under a chattel mort-
gage, and the question involved is whether or not the mort-
gage had been satisfied and paid prior to the possession of
the goods taken by the plaintiff.

It appears that in April, 1910 the plaintiff agreed to sell
to Delina Bourgeois the stock-in-trade in question which
had been owned by one Breau, and which the plaintiff had
possessed under a chattel mortgage, as well as a house and
lot in Moncton, and a farm a few miles therefrom, which
had also been owned by Breau, for the sum of $12,500 which
was to be paid within 5 years by a note for $2,500 in 3
months from April 27, 1910, and by five other notes for
$2,000 each, payable in 1, 2, 3, 4 and 5 years. A chattel
mortgage on the stock was given for $10,000, with interest
at 60 as collateral security for the five notes, and the title
to the real estate by agreement was retained by the praintiff
in the name of one Campbell, its secretary-treasurer. From
the date last mentioned until January 10, 1921, when the
seizure of the stock was made, the plaintiff carried on
business with Delina Bourgeois in boots and shoes, dealing
tnrough her husband J. J. Bourgeois as her agent. The
account was kept in the general ledger of the plaintiff com-
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pany, in which was also charged and an account kept of the
ix notes covering the $12,500, Shortly after the purchase
oferred to was arranged, the plaintiff company in order
to facilitate their banking business requested Bourgeois to
ive them a new note for the full $10,000, payable in 6
months, =0 that the same might be negotiated and renewed
from time to time, the payments n

won to be

credited to the mortgage account. There were several

renewals of this note, which was reduced by payments from
time to time to $4,000 and the reductions compared with the
payments made upen the original notes, It was claimed
hy the defendant, and the trial Judge found that according
to the plaintifi’s ledger accounts the first note for $2,000
which matured on April 27, 1911, was discharged by a pay-
ment of $1,000 made on March 16, 1911, and a further
payment of $1,000 on April 26 of the same year, the interest
heing cared for by a note for $102.35, which was paid by
Bourgeois; also that the second note for 52,000 due on
April 27, 1912, was discharged by a payment of that sum
on April 29, of the same year, the interest thereon being
likewise provided by a note which was subseuently paid.
He further found the ledger showed the payment in due
course of the third note and interest, and that the fourth
and fifth notes which were due respectively on April 27,
1914, and 1915 were paid on October 24, 1914, by a cheque
from one E. A. Reilly. The money in this instance was
realized on the sale of a portion of the real estate purchased
by the Bourgeois’ from the plaintifl as part of the original
bargain, the interest on these notes being provided by two
promissory notes which were subsequently paid. In making
the payment of $4,000 to the plaintiff, Mr. Reilly reported
the money as “in full of transfer of property on their
account,” meaning the Bourgeois’, and upon the plaintiff’s
ledger under date of October 31, 1914, the entry appears as
follows: “October 31st—C. K. cheque—Reilly $4,000 in
full transfer of property.”

The trial Judge found that the account as kept by the
plaintiff company showed that the five notes for $2,000
each were finally paid and discharged by the said payment
«f $4,000 with the exception of a small amount of interest
on the last note which was afterwards paid, and that, taking
the account as it appears in the plaintiff company’s ledger,
the contention of the defendant is correct, and the notes
secured by the mortgage were paid off at the times and in
the manner claimed by the defendant, and in this finding
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I fully concur.
Apparently, to justify their course in taking possession

" of the bankrupt's goods, stock-in-trade, etc. the plaintiff

company claimed or considered the chattel mortgage was
good as a continuing security covering the whole account
hetween them and Delina Bourgeois, but an examination
of the document discloses that it provides that, if the mort-
gagor do and shall well and tru'y pay or cause to be paid
unto the mortgagee, its successors or assigns the full sum
of $10,000 with interest for the same at the rate of 6%
per annum in accordance with five certain promissory notes
for $2,000 each, bearing even date with the said chattel
mortgage, and payable at the Royal Bank of Canada at
Moncton, New Brunswick, made by the mortgagor in favor
of the mortgagee or order with interest at 6%¢ and payable
respectively in 1, 2, 3, 4 and 5 years, then the said chattel
mortgage and every matter and thing therein contained
should cease, determine and become utterly void to all
intents and purposes, and the trial Judge, very properly 1
think, found this contention to be erroneous under the word-
ing of the mortgage itself. Thus, it appears that the
amount secured by the mortgage to the plaintiffi was paid
off and satisfied in full many years prior to the seizure made
thereunder by the plaintiff company, and the same could
in no way be justified.

The only other matter involved in this suit is that of
the appropriation of the payments made by the Bourgeois’,
and whether the plaintiff company is bound by the account
which it kept with them. After considering this at some
length the trial Judge says:—

“I have come to the conclusion that the plaintiff company
is bound by the manner in which it has dealt with the
transaction on its books. I do not think there was any prior
arrangement as to how the moneys paid by Bourgeois &
Co. should be appropriated, and I think that the plaintiff
company itself appropriated the payments made by Bour-
geois & Co. in the account which it kept, and the result is
that the notes secured by the chattel mortgage were paid off
at the times and in the manner already described, having
been finally wiped out on or before October 31, 1914,

I am entirely in accord with the Judge in this finding,
and without laboring the matter at greater length, in my
opinion, the judgment rendered by him in this suit should
not be disturbed.

The appeal is dismissed with costs.

Appeal dismissed.
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DEACON v. CITY OF REGINA,
Saskatchewan Court of King's Beneh, Bigelow, J.
September 27, 1922,

JUury (§IA—8)—RIGHT OF PLAINTIFF T0O TRIAL BY—FAILURE TO FILE
DEMAND AND PAY JURY FEES WITHIN TIME FIXED IN AcT, R.S.8.
1920,cH, 39-—EXTENSION OF TIME.

Where a plaintiff who is entitled to a trial by a jury under sec.
47 of the King's Bench Act, R.S.8. 1920, ch. 39, has served the
demand for jury within the time required, but has failed to file
it or pay the jury fees, the defendant is within his rights in serv-
ing notice of trial for the non-jury sittings, but if the plaintiff
files the notice and pays the necessary fee within a few days
after serving the demand, the Court will extend the time in order
to allow him a jury trial upon payment of the costs of the
adjournment of the trial and of the motion.

MortioN by plaintiff for extension of time in which to
file demand for a jury and pay jury fees, and for trial by
jury. Motion granted.

A. C. Ellison, for plaintiff.
G. F. Blair, K.C., for defendant.

BiGeLow, J.:—1 think this is a case where the plaintiff
has set forth such facts that, if he succeeds, the damages
vould be substantial and, therefore, the plaintiff is entitled
to a trial by jury. Jocelyn v. Sutherland, (1913), 9 D.L.R.
457, 23 Man. L.R. 539; Navarro v. Radford-Wright Co.
(1912), 8 D.L.R. 253, 22 Man. L.R. 730.

Section 47 of our King's Bench Act R.S.S. 1920, ch. 39,
gives the plaintiff a right to a jury trial, if he demands a
jury and files with the local registrar and leaves with the
other party or his solicitor at least 15 days before the day
fixed for trial a notice to that effect.

Here the plaintiff served a demand for a jury trial on
September 9. He filed the demand and paid the necessary
jury fees on September 12. In the meantime, on September
11, defendant served notice of trial for the non-jury sittings
beginning September 26. What does “the day fixed for
trial” mean? Can the defendant fix a day for trial after
getting a demand for a jury, to take away the plaintiff’s
right? I would think not, if the defendant’s procedure had
been regular. On September 9, the plaintiff only served
demand for trial. He did not file it nor did he pay the jury
fees. So, the defendant was quite within his rights in
serving the notice of trial for the non-jury term. The
plaintiff has remedied that however, so far as he can, by
filing the jury demand and paying the fees on September
12. T'would extend the time for 1 day to allow the plaintiff
{o have a jury trial, and the trial will be postponed until
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the next jury sittings at Regina. But as plaintifl has had
to ask for an indulgence to remedy the mistakes of the
solicitor, plaintiff will pay the costs of this motion and of
the adjournment of the trial.

Motion granted.

CLAUSEN v, CANADA TIMBER AND LANDS LTD.

British Columbia Court of Appeal, Macdonald, CJ.A., Martin,
MePhiilips and Eberts, JJ.A.  October 3, 1922,

CONTRACTS (SVC—360) —To PURCHASE AND CRIR L0
PERFORM WORK-—NOTICE OF INTENTION TO CANCE!L IN ACCOR!
ANCE WITH CONTRACT-—NOTICE TREATED AS REPUDIATION,

An agreement for the purchuse and cribbing of logs on a large
timber limit, contained a clause that if default should be made
on the part of the purchasers in any of the terms, provisions or
conditions, and if such default continued for twenty days after
notice was given of the intention of the vendor to cancel the con-
tract, then at the end of such 20 days, the agreement was to be
void, after six months of work di (-n\mn: arose amongst the
purchasers, which resulted in some of them bringing an action
for the dissolution of the partnership and in a receiver being
appointed, and for the sale of the partnership assets. The vendor
then served notice under the contract to the effect that at the
end of 20 days, the contract would be treated as at an end. The
Court held that, in the circumstances, the vendor was justified in
sending the notice which was, at mu~t. a notice of intention to
cancel the contract, and that the purchasers were not justified in
treating it as a repudiation of the contract, and that an action
for damages for breach of contract based on such notice must
fail.

[Meadow Creek Lumber Co. V. Adolph Lumber Co. (1919), 45
D.L.R. 579, 58 Can. S.C.R. 306; Kum Jow v. Elliott (1920), 55
D.L.R. 622, 20 B.C.R. 103, applied.]

FAnure 1o

%

AppPEAL by defendant from the trial judgment in an
action for damages for breach of contract. Reversed.

E. P. Davis, K.C., for appellant.

E. C. Mayers, for respondent.

MAcDoNALD, C.J.A. :—The action is one for damages for
alleged breach of a contract entered into by the plaintiffs
and the defendant Norton of the one part, and the defend-
ant company of the other part. The contract is one for the
purchase of timber on terms set out in the agreement. It
contains a term, in effect, prohibiting the purchasers or any
of them, from parting with their or his interest under the
contract without the consent of the defendant company.
Should a transfer take place without consent, the company
was, by the agreement, entitled to cancel the contract upon
notice as therein specified. Several months after the mak-
ing of the contract, the defendant company gave such notice
of cancellation, based upon the ground that the purchasers
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whom the defendants allege were partners had caused their
partnership to be dissolved and a receiver to be appointed
of the partnership assets, which included the contract in
guestion or the assets acquired undey it.

The action for diszolution of the partnership was brought
by the plaintiils against the defendant Norton, so that if
the defendant company is right in claiming that there was
a transfer of interest to the receiver, that transfer was
brought about by the plaintiffs.  The agreement to pur-
chase above referred to does not purport, on its face, to be
made with the purchasers as partners. It was signed by
the plaintifis and defendant Norton on May 12, 1921; it
bears date June 15 of the same year, but this is accounted
for by the circumstance that the agreement had to be sent
to Toronto for execution by the company, and it bears the
date of the company’s signature to it. The evidence shews
that the purchase was negotiated some days before May 12.
On May 12, the plaintiffs and defendant Norton, signed
partnership articles, thus forming a partnership, styled
“The Toga River Logging Company.” Thereupon, the pur-
chasers took possession of the timber lands and commenced
their operations. The contention of the plaintiffs is that
they did not purchase for or on behalf of their partnership,
but were independent contractors.

As the Judge had said in his judgment, there was noth-
ing to prevent these eight purchasers from employing the
partnership of which they were the sole members to carry
out their purchase agreement, and if they had done so, the
Toga River Logging Co. would have been the mere agents
of the purchasers to log off the lands for them. If this were
the case, the dissolution of the partnership would, in no way,
affect their status under the purchase contract. Such a
state of affairs might have been created by the parties, but
there is no evidence that that was what actually occurred.

The plaintiff Clausen, who was the principal man of
business of his party, frequently speaks of the partnership
in terms which I think imports that it was the partnership
which had purchased the logs and were conducting the log-
ging operations. There is no evidence of more than one
partnership, and I think his evidence is inconsistent with
the present claim of the plaintiffs, that the eight men were
not partners in the purchase of the logs. If, technically,
the purchase was by the eight men as individuals and not by
the Toga River Logging Co. composed of these eight men in
partnership, then the inference to be drawn from the evi-
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dence of Clausen, and, in fact, from all the evidence in the
case, is that there was, in effect and in fact, an equitable
assignment of the purchase agreement to the partnership,
and that the partners were operating it entirely for the
benefit of the partnership, and not upon an agency, but 1
am of the opinion that from the beginning, the contract,
though not so in terms, was partnership property. This
inference is to be drawn from the fact that there is not a
word in the evidence consistent with any other hypothesis.
When the plaintiffs and Norton disagreed in January, 1922,
it was proposed by the plaintiffs to incorporate a joint stock
company to take over the contract and complete it. At
that time, according to the evidence of Clausen, the part-
nership, as he calls it, having cut 5,500,000 feet of the logs,
there is no suggestion that these logs were not the logs of
the partnership of which he speaks, which could only be
the Toga River Logging Co., or the eight partners under
a separate unwritten partnership, but as 1 say, there is no
suggestion of any second partnership, and the only partner-
ship to which the witness could refer was the one created
by the articles.

The proposal which the plaintiffs made to the defendant
company is set forth in a letter written by their solicitors
to the solicitors of the defendant company. The plaintiffs’
solicitors say in that letter:—

“The company (the new joint stock company), will pur-
chase from the receiver of the Toga River Logging Co., all
the logs now felled and bucked and the logs now in the river
in the boom at Toga River, and all other assets of the part-
nership, including whatever rights the partnership may
have under the old contract.”

That, apparently, was the understanding of the plaintiffs
who were the incorporators, with two others, of the new
company. Whether, technically, that letter was written on
behalf of the new company or on behalf of the plaintiffs, 1
think makes very little difference. The fact is that the
plaintiffs recognized at that time that the logs cut under the
contract did, in fact, belong to the Toga River Logging Co.
and that the receiver was entitled to them. In other words,
by some means which are not explained, and which are only
to be inferred from the evidence, an interest in the purchase
contract had passed to the partnership known as The Toga
River Logging Company, and by the act of the plaintiffs in
putting the Court in motion, the right to receive these logs
was recognized by the plaintiffs themselves as being in the
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receiver.

Mr. Cosgrove, the plaintiffs’ solicitor in these transac-
tions, giving evidence at the trial, of an interview with Mr.
Burns, solicitor for the defendant company, said:—"“So we
discussed at that time how the contract was to be turned
over and I suggested that it should be sold by the receiver.”

It is quite true that the defendant company have by their-

pleadings withdrawn the notice of cancellation, but there is
no admission that they were not entitled to insist upon the
notice. If, as a matter of fact, anything had happened
which entitled the defendant company to serve the notice,
then clearly the company could not be charged with repudia-
tion by serving it, and the withdrawal afterwards of the
notice could not assist the plaintiffs in an action for breach
of contract. It was strongly urged by counsel for the defen-
dant company that, in any case, the notice did not amount
to a repudiation, but only the expression of an intention to
put an end to the contract at the expiration of the time
therein mentioned. I, however, think that the notice
amounts to a declaration of the intention of the defendant
company not to perform the agreement. The company, in
effect, said:—"“At the end of twenty days, we shall treat
this contract as at an end.”

That was a declaration that the defendants would no
longer be bound by the contract. Moreover, it was not with-
drawn until after the expiry of the time named in it. The
answer, it seems to me, to the plaintiffs’ action is, that the
defendant company was entitled to give the notice, and it
does not help the plaintiffs now to say that it was after-
wards withdrawn.

There was also an issue raised of collusion between the
defendant company and Norton, but as I read the evidence,
it was not established and has nothing to do with the ques-
tion in issue.

I think the appeal should be allowed.

MARTIN, J.A. (dissenting) :—In my opinion, the Judge
has reached the right conclusion, and I only add to his rea-
sons that even the contract should be regarded as a partner-
ship undertaking between the eight adventurers, still that is
not a matter which concerns the defendant company, be-
cause, in addition to other considerations, each of the eight
is under clause 26 of the contract with the defendant, sever-
ally as well as jointly, liable, and might alone, or conjointly
with one or more of his co-adventurers, have carried out all
the terms thereof, had not the defendant repudiated it, and
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the legal proceedings resulting in a receivership would have
been no bar, because, if the interest in the uncut timber be
regarded as a partnership one, there is nothing to prevent
the receiver from, e.g., selling that interest to such of the
adventurers as might wish to carry out the contract, or
otherwise co-operating with them by leave of the Court;
until there was a breach, the defendant could not complain
or precipitate matters as it, unfortunately, undertook to do.

As to the assessment of damages: I am of opinion that,
with all due respect, the learned trial Judge should have
acceded to the request of the plaintiff’s counsel and con-
tinued the trial =0 as to assess them in the ordinary way,
without putting the parties to the unnecessary delay and
expense of a reference to the Registrar—a course of pro-
cedure which has become too common of late and is an
expensive innovation which ought to be discouraged. The
plaintiff was ready with his witnesses here to prove his
damages in the usual manner, but the defendant’s counsel
wrongly objected to that proper course being adopted, and,
therefore, I think the case should be remitted to the Court
below to continue the trial and assess the damages.

McPHILLIPS, J.A. :—This appeal has relation to a contract
whereby the appellant agreed to sell and the respondents
agreed to purchase the logs to be cut by the respondents
upon a very large area of Crown timber lands held by the
appellant, a most valuable tract of timber lands, and it is
clear that the contract was one calling for expedition in the
logging operations, possession being given to the respond-
ents, the agreement being that the logging operations
should be carried on continuously, subject to any excessive
snow conditions, and the respondents were to put in the
river or on the river bank at least five million feet, board
measure, of logs during the year 1921 and at least fifteen
million feet during each successive year until the whole of
the moneys constituting the purchase price should be paid,
with a provision for cessation of logging operations when
the market price of logs fell below the sum of $12 per thou-
sand feet, board measure. Certain logging plant of the
appellant was turned over to the respondents to be used in
the operations. As is usual in all commercial contracts, it
was stipulated that time should be of the essence of the
contract. The provision governing in case of default reads
as follows :—

21. “If default shall be made on the part of the purchasers
in any of the terms, provisions, conditions, or stipulations of
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this agreement, and if such default shall continue for
twenty (20) days after notice shall be given to the pur-
chasers by or on behalf of the vendor of its intention to
cancel this agreement, then at the expiration of such twenty
(20) days this agreement shall be void and of no effect and
the vendor shall be at liberty to re-enter the said lands and
premises or any part thereof in the name of the whole and
ghall retain all sums of money paid to the vendor by the
purchasers under the terms of this agreement as and by
way of liquidated damages for breach of this agreement and
not as a penalty, and thereupon and upon such re-entry the
purchasers shall deliver up the possession of the said lands
and premises and all thereof and the said logging plant and
equipment to the vendor, and the purchasers shall have no
claim against the vendor whatsoever for or by reason of
such cancellation or retainer of said moneys. The proced-
ure provided in this paragraph for the cancellation of the
rights of the purchasers under this agreement shall be con-
current with and in addition and without prejudice to and
not in lieu of or substitution for any other right or remedy
at law or in equity which the vendor may have for the en-
forcement of its rights under this agreement or its remedies
for any default of the purchasers in the conditions herein.”

Now the respondents, previous to entering into the con-
tract for the purchase and eribbing of the logs, entered into
a partnership, the articles of partnership being entered into
on May 12, 1921, and the contract was entered into later,
namely, on June 15, 1921, and it is to be noted that the part-
nership name adopted was “Toga River Logging Company”
and the timber limits, to which the contract has reference,
were in the vicinity of Toga River and the business of the
partnership was that of general loggers, and it is clear that
the contract was treated as partnership property, and a
contract which enured to the advantage of the partnership
—In truth, it was a contract of the partnership, although
not executed in the partnership’s name and later, as we shall
see, was treated as a partnership asset. The timber limits
carry a very heavy stand of timber, approximately 150 mil-
lion feet, board measure, and it would take some five or ten
years to wholly log off the timber—The contract, in its obli-
gations upon the respondents, was both joint and several.
The respondents went immediately after the execution of
the contract and took possession of the limits and the log-
ging plant and commenced operations, the work being pro-
secuted until the month of December—about six months of
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work being carried on—then dissensions amongst the
respondents took place and the respondents, save as
to one of their number, came down to Vancouver
later, resulting in seven of the eight members of
the partnership (the members of the partnership and the
purchasers under the contract being the same), bringing
an action for the dissolution of the partnership, and a
receiver was appointed and provision made for the sale of
the partnership assets. The situation appearing to be hope-
less, and long delay having ensued with cessation of logging
operations, it was reasonable for the appellant to treat the
contract as abandoned or that the situation was such that
the appellant could not, reasonably, be further held on its
part to the terms of the contract, and on March 13, the
appellant gave the following notice to the respondents:—
“J. C. Clausen and associates, Lund P.O., B.C.:—

“Take notice that default on the part of the purchasers
under the agreement dated the 15th day of June, 1921, and
made between Canada Timber & Lands Limited as vendor
and J. C. Clausen, W. T. Morton, R. Buttorff, P. D. Cain,
A. Brossman, W. J. Blundell, Charles Clausen and Andrew
Clausen, as purchasers, has been made in respect of the
condition or stipulation contained in paragraph No 25 of
the said agreement to the effect that no purchaser shall be
entitled to assign the said agreement nor any part thereof
nor his interest therein except upon the written consent of
the vendor previously obtained, such default consisting in
the dissolution of the partnership of the purchasers and the
vesting of the assets of the partnership in the Receiver
thereof.

And take notice that the vendor intends to cancel the
said agreement, as well as the second agreement made the
said 15th day of June, 1921, by reason of such default at
the expiration of twenty days after seven days from the
mailing of this notice, in accordance with paragraphs 21
and 23 of the said agreement.

And take notice that this notice is given without preju-
dice to the position taken by the vendor under said agree-
ment that the said agreement has been determined and
abandoned by the purchasers by reason of such dissolution
and appointment of receiver.

Dated at Vancouver, B.C., this 13th day of March, A.D.
1922,

Burns & Walkem, solicitors for Canada Timber &
Lands, Ltd.”

e ad
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This notice was followed by a letter from the solicitors
for the plaintiffs under date March 17, 1922, in the words
and figures following :—

“Dear Sir:—

In re Clausen and others and Canada
Timber & Lands Limited.

Mr. J. C. Clausen and his associates in the Toga River
Logging Company have handed to us your letter containing
the 20-day notice of cancellation of the contracts between
the Canada Timber & Lands Limited of the one part and
J. C. Clausen and others of the other part dated the 15th
day of June, 1921,

On behalf of the said Julius C. Clausen, Rex Butorff,
Charles Clausen, Andrew Clausen, Alexander Brossman,
Philip Cain and William John Blundell, we beg to advise
you that we deny absolutely that any assignment or vesting
of interest has occurred as alleged in the said notice or any
abandonment as suggested in the said notice. We consider
the said notice as unjustified and without any foundation
in fact.

The notice clearly evinces the determination of the
Canada Timber & Lands Limited not to be bound by the
terms of the said contracts and we are instructed by the
above mentioned parties to accept the said notice as a com-
plete repudiation by the said Canada Timber & Lands
Limited of the =aid contracts dated the 15th of June last.
You will please therefore regard this letter as an accept-
ance by the above named parties, Julius C. Clausen, etc., of
the said notice as a repudiation of the said contracts. The
said parties will forthwith proceed to enforce their rights
under the said contracts.

Phipps & Cosgrove, per M. Cosgrove.”

It is evident that the respondents eagerly adopted the
course of treating the notice of the solicitors for the appel-
lants as amounting to an unjustifiable repudiation of the
contract. It is to be observed that the notice given was
given by and in behalf of the gppellant in the way of imple-
menting the special terms of the contract and was procedure
permissible to the appellant under the provisions of the
contract, namely, paras. 21 and 23 thereof. The trial Judge
treated the notice as constituting repudiation and that the
action was well founded and that the respondents were
entitled to damages for the wrongful breach thereof. The
appellant, in its pleadings, withdrew the notice as given
and relied upon the contention that the facts and circum-
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stances demonstrated that, in effect, there had been aban-
donment of the contract and that the appellant was entitled
to contend that it should no longer be held to the terms
thereof. In any case, the notice, as previously stated, was
in pursuance of the terms of the contract, and it was not in
its nature a repudiation—It was a notification that if there
was a continuance of default for twenty days after notice
the intention was to cancel, that is there would be cancella-
tion only in case of continuance of default, and the respond-
ents cannot achieve a right of action and damages built
upon their own default. It cannot be said that the notice
given on behalf of the appellant was an absolute and un-
equivocal intention of renouncing and repudiating the con-
tract, and it was not in such terms as entitled the respond-
ents to accept the same as renunciation of the contract upon
the part of the appellant, the course the respondents wrong-
fully pursued. The respondents’ duty and obligation, fol-
lowing the notice, was not continuance of default, but to
proceed to carry out the terms of the contract and proceed
with expedition in accordance with the declared terms of
the contract, time being of the essence of the contract
(Jones v. Gibbons (1853), 8 Exch. 920, 155 E.R. 1626;
Mersey Steel & Iron Co. V. Naylor (1884), 9 App. Cas. 434,
53 L.J. (Q.B.) 497, at pp. 499, 501; Cornwall v. Henson,
[1900] 2 Ch. 298; Borrowman, ete. v. Free (1878), 4 Q.B.D.
500; Johnstone v. Milling (1886), 16 Q.B.D. 460).

1 had occasion to consider the question that arises in this
case in Meadow Creek Lumber Co. v. Adolph Lumber Co.
(1918), 25 B.C.R. 298, my judgment then being a dissenting
judgment, but later the majority opinion of this Court was
reversed by the Supreme Court of Canada (1919), 45
D.L.R. 579, 58 Can. S.C.R. 306. I there said and I adhere
to the view then expressed and consider the reasoning
applicable to the present case (25 B.C.R. at pp. 304-306) :

“Time is of the essence in mercantile contracts, (see
Reuter v. Sala (1879), 4 C.P.D. 239, per Cotton, L.J., at p.
249; Pollock on Contracts, 8th ed. p. 289)-; and, admittedly,
there was default of shipment such as under the known
circumstances rendered the position an impossible one for
the respondent and highly inequitable that the contract
should be on its part further complied with and there was
the right of rescission. The language of the Earl of Sel-
borne, L.C., in the House of Lords in the Mersey case, which
completely meets the present case as I view it, is the follow-
ing, 9 App. Cas. at pp. 439-440:
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‘But quite consistently with this view, it appears to me,
according to the authorities and according to sound reason
and principle, that the parties might have so conducted
themselves as to release each other from the contract, and
that one party might have so conducted himself as to leave
it at the option of the other party to relieve himself from
a future performance of the contract. The question is
whether the facts here justify that conclusion?’

In my opinion, the facts in the present case fully justify
that conclusion and are succinetly set forth in the trial
Judge's judgment. Lord Blackburn, in the Mersey case,
said, 9 App. Cas at pp. 443-444:

“The rule of law, as I always understood it, is that where
there is a contract in which there are two parties, each side
having to do something (it is so laid down in the notes to
Pordage v. Cole (1607), 1 Wm. Saund. 548, 85 E.R. 449) if
you see that the failure to perform one part of it goes to the
root of the contract, goes to the foundation of the whole, it
is a good defence to say, ‘1 am not going on to perform my
part of it when that which is the root of the whole and the
substantial consideration for my performance is defeated by
your misconduct.””’

in my opinion Hoare v. Rennie (1859), 5 H. & N. 19, 157
E.R. 1083, which was dissented from by Brett, L.J., but
affirmed by Bramwell and Bagallay, L.JJ. in Honck v. Muller
(1881), 7 Q.B.D. 92; (and see Reuter V. Sala, supra; Brandt
v. Lawrence (1876), 1 Q.B.D. 344; Chitty’s Law of Con-
tracts, 16th ed. p. 777) is decisive in the present case. This
case was also referred to by Lord Bramwell, 9 App. Cas. at
pp. 446-447, in the Mersey case, supra. Then we have Nor-
rington v. Wright (1885), 115 U.S. 188, a case very much
in point in the Supreme Court of the United States. This
case is referred to in Chitty’s Law of Contracts, at p. 778,
and we find it stated that:—

‘In Norrington v. Wright supra the contract was for the
sale of 5,000 tons of iron rails for shipment at the rate of
about 1,000 tons per month, beginning February, 1880, but
whole contract to be shipped before August 1st, 1880. The
Court held that, the sellers were bound to ship 1,000 tons
in each month from February to June inclusive, except that
slight deficiencies might be made up in July; and that where
only 400 tons were shipped in February, and 885 tons in
March, and the buyers accepted and paid for the February
shipment on its arrival in March in ignorance that no more
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had been shipped in February and were first informed of
that fact after the arrival of the March shipments, and
before accepting or paying for either of them, the buyers
might rescind the contract for the non-shipment of about
1,000 tons in February and March.’
In Pollock on Contracts, 8th ed. at p. 285, reference is
made to Norrington v. Wright, supra, the reference is:
‘The Court [referring to the Supreme Court of the United
States in Norrington v. Wright], went on to review the
English cases, which did not in their opinion establish any
rule inconsistent with the decision arrived at in the case at
Bar. All will agree with them that ‘a diversity in the law
as administered on the two sides of the Atlantic, concerning
the interpretation and effect of commercial contracts of this
kind, is greatly to be deprecated’ (per Gray, J., in 115 U.S.
at p. 206). And although the decision is not authoritative
in this country, we may expect that an opinion of such
weight, and so carefully and critically expressed, will receive
full consideration whenever the point is again before the
Court of Appeal or the House of Lords. It is a notable
addition of force to the modern tendency to eschew stiff
and artificial canons of construction, and to hold parties
who have made deliberate promises to « 1e full and plain
meaning of their terms.’ g
It is clear that upon the facts of the present case and
bearing in mind the excerpts from the judgments in the
Mersey case, supra, that there is no decision which is
authoritative or binding upon this Court which prevents it
being held in the language of the Earl of Selborne, L.C.
(Mersey case, supra, 9 App. Cas. at p. 440) ‘that the parties
so conducted themselves as to release each other from the
contract and that one party might have so conducted him-
self as to leave it at the option of the other party to relieve
himself from a future performance of the contract.’”
Here there was default—and a complete breakdown and
apparent inability to carry on the logging operations or
comply at all with the terms of the contract—and it is not
to be wondered at that the respondents seized upon the
opportunity as they thought of accepting what they were
pleased to treat as a repudiation of the contract upon the
part of the appellant and out of the debacle the respond-
ents appear as the injured parties—with a claim of dam-
ages against the appellant estimated, generally, at one mil-
lion of dollars, and this contention has been given effect to
by the trial Judge, a view with which, with great respect
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to the trial Judge, I cannot agree. In the Meadow Creek
Lumber Co. case, 45 D.L.R. 579, 58 Can. S.C.R. 306, Anglin,
J., at p. 581, said:—*"I would allow this appeal and restore
the judgment of the trial Judge substantially for the reasons
assigned by him and by McPhillips, J.A. I incline to think
that, having regard to the circumstances known to both
parties, necessitating punctuality in deliveries, there was
such substantial default by the plaintiff as entitled the
defendant to cancel the contract between them.”

In Kum Jow and Lee Dye v. Elliott (1920), 55 D.L.R. 622,
29 B.C.R. 103, I also had to consider the question of whether
there was “wrongful repudiation.” At pp. 624-625, I said :(—

“Finally, upon the point taken that upon the facts that
there was wrongful repudiation of the agreement of sale by
the plaintiffs, and that the defendants, having elected to
accept that position, were entitled to the return of all the
moneys paid: This contention is wholly untenable, there
was no wrongful repudiation; the notice of cancellation
was in effect merely a notice of intention under the terms
of the agreement of sale upon the part of the plaintiffs of
the exercise of the option given in para. 9 of the agreement
of sale and the exercise of their right thereunder and it is
in express terms recited therein that:—

‘the said sum of $40,000 and all subsequent payments on
account thereof shall at the option of the vendors upon giv-
ing the notice hereinafter mentioned, and notwithstanding
any previous forbearance by the vendors, or demand by the
vendors of the whole unpaid purchase price belong abso-
lutely to the vendors any rule of law or equity to the con-
trary notwithstanding; and the vendors may thereupon
resume possession of the said premises and all improve-
ments thereon and hold the same freed from the present
without any right on the part of the purchasers to any
compensation therefor.’

Therefore it is plain that exercising the option there is
the right in the plaintiff's to retain all moneys paid by the
defendants. There is no particular magic in the words used
in the notice, ‘cancel the agreement,’—the notice was, after
all, as previously stated, merely a notice of the exercise of
rights granted under the agreement for sale.”

Similarly, in the present case, there was no “wrongful
repudiation,” it was merely the notification of intention to
insist upon the terms of the contract, and it was for the
respondents to come forward and carry out the contract.
They did nothing of the kind, and did not even ask for any
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extension of time, or express the intention of complying
with the terms of the contract, but elected to treat this justi-
fiable notice as a “wrongful repudiation” of the contract,
a perfectly untenable position, in my opinion. Here, at the
most, there was only notice of intention at the expiration
of twenty days to cancel, and that was following the terms
of the contract, and how could it be said to constitute
repudiation ?—The curative power resided in the respond-
ents. All that they needed to do was to carry out the con-
tract, and there could be no cancellation; but there was no
intention upon the part of the respondents to carry out the
contract. In truth, there was absolute inability upon their
part to carry out the contract, but, notwithstanding that,
that was the position. The respondents rush in and treat
the notice as a repudiation of the contract upon the part of
the appellant, and the contention is that the appellant was
thereby guilty of a breach of contract, and that contention
has been given effect to by the judgment under appeal. In
Moore v. Ullcoats Mining Co., [1908] 1 Ch. 575, Warrington,
J., is dealing with the wording of a condition in a lease, and
at p. 588 said:—

“ 1 do not see how it is possible, on any construction of
this proviso for re-entry, to say that the lessors have re-
entered when all that they have done is to give a notice of
their intention to re-enter, founded on a statement that
the lease had determined which had not in fact happened,
or a demand for possession founded on that notice.”

I would, in the way of analogy, refer to what Parke, B.,
said in Doe d. Murrell v. Milward (1838),3 M. & W. 328 at
p. 332, 150 E.R. 1170 :—“I am very strongly of opinion that
there cannot be a surrender to take the place in futuro. In
Johnstone v. Hudlestone (1825), 4 B & C. 922, 107 E.R.
1302, it was held that an insufficient notice to quit, accepted
by the landlord, did not amount to a surrender by operation
of law, and it was there agreed that there could not be a
surrender to operate in futuro. The case of Aldenburgh v.
Peaple (1834), 6 Car. & P. 212, was much shaken by the
decision of this Court in Weddall v. Capes (1836), 1 M. & W.
50, 150 E.R. 341, for, although this precise point is not there
determined, yet it is clear that the Court were of opinion
that the instrument could not operate as a surrender in
futuro.” . '

It cannot be reasonably said that the appellant in giving
the notice in pursuance of the terms of the contract was
repudiating the contract—and that such action gave to the
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respondents a right of action—in this connection I would
refer to what Rigby, L.J., said [1900] 2 Ch. at p. 303, in
Cornwall v. Henson:—"“whether clause 8 of the contract
merely gave an option to the vendor, or whether it pointed
out his only remedy in case of the purchaser’s default, I am
not satisfied that the vendor had any intention of repudiat-
ing the contract. I cannot come to the conclusion that both
parties or either of them intended to repudiate the contract.”

In the present case, unquestionably, the appellant never
had any intention of repudiating the contract. But it is
apparent that the respondents were only too willing to seize
upon the notice as amounting to a repudiation, and the trial
Judge has so found, which, with great respect, in my opin-
ion, is an unsound conclusion.

The notice given was not in its nature upon a fair read-
ing a flat repudiation. It was given in pursuance of the
contract, and the respondents were not entitled to treat it
as a renunciation of the contract. Their duty was plain
after the receipt of the notice, that was to proceed with
expedition and carry on the logging operations. The fail-
ure to carry on the operations amounted to an abandonment,
and upon all the facts and circumstances, the appellant was
entitled to consider the contract at an end and the appel-
lant was no longer under any obligation in respect thereto.
There had been no sufficient performance and all was chaos
and no attempt was made upon the part of the respondents
to perform the contract, in accordance with its terms and
spirit, a contract calling for continuance of operations, time
being of the essence thereof, and with reason, this term was
imposed, as otherwise a very valuable and very large tract
of timber lands would remain unprofitable to the appel-
lant. In Jones v. Barkley (1781), 2 Doug. K.B. 684, at p.
694, 99 E.R. 434, Lord Mansfield said :—

............ the question is whether there was a sufficient per-
formance. Take it on the reason of the thing. The party
must shew he was ready ; but, if the other stops him on the
ground of an intention not to perform his part, it is not
necessary for the first to go farther and do a nugatory act.”

Now, can it be reasonably said in the present case that
there was readiness to perform the contract upon the part
of the respondents? On the contrary, there was complete
collapse, a throwing up of hands, a state of paralysis. The
notice given did not amount to an intimation upon the part
of the appellant that it did not intend to perform the con-
tract. In Leake on Contracts, Tth ed., p. 655, we find this
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stated, “The notice for this purpose must express an abso-
lute and unequivocal intention of renouncing and repudi-
ating the contract. A mistaken construction of the con-
tract or an imperfect tender which may be amended in time
or an expression of present disability to perform it, is not
sufficient.”

Jones v. Gibbons, supra; Mersey Steel Co. V. Naylor,
supra; Cornwall v. Henson, supra; Borrowman V. Free,
supra; Johnstone v. Milling, supra.

The notice really in its nature was a notice to the respond-
ents of default upon their part, and the respondents were
not at liberty to treat it as they did, i.e., as a notice of repudi-
ation or cancellation upon the part of the appellant. Unques-
tionably, the contract was a partnership asset. The sub-
sequent conduct of the respondents, the dissolution and
action of the receiver in dealing with the contract as an
asset of the partnership accentuates this, and all the facts
and surrounding circumstances bear this out. In Dale V.
Hamilton (1846), 16 L.J. (Ch.) 126, at p. 132, (see also 67
E.R. 955), Wigram, V.C., said :—

“In that case of Lake v. Craddock (1732),3 P. Wms. 158,
the Master of the Rolis said, ‘Supposing one of the part-
ners had laid out the whole money and had happened to
die first, according to the contrary construction, he must
have lost all, which would have been most unjust.” Lord
Eldon, commenting on this case, in Jackson v. Jackson
(1804), 9 Ves. 591, at p. 597, 32 E.R. 732, said the purchase
of the land was made to the intent that they might become
partners in the improvement; that it was only the sub-
stratum for an adventure, in the profits of which it was
previously intended they should be concerned.”

If it could be interpreted that the notice was a repudiation
of the contract upon the part of the appellant for no suffi-
cient reason, i.c., that at the time there was no real default
(although I am of the contrary opinion), I would refer to
what Greer, J., said in Taylor v. Oakes, ete. Co, (1922), 38
Times L.R. 349, at p. 351, 27 Com, Cas. 261, 66 Sol. Jo. 556 :
“I have considered it desirable to make these observations
about Braithwaite v. Foreign Hardwood, [1905] 2 K.B. 543,
because I know that in actual practice it is frequently mis-
understood, and sometimes supposed to be inconsistent with
the rule of law to which I have referred, that a man who
puts forward a bad reason for refusing to perform his con-
tract is not liable in damages if there exist in fact sufficient
grounds which in law justify his refusal. In my opinion,
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the decision is not inconsistent with that rule.”

In the present case, in view of all the facts and circum-
“tances, there were undoubtedly “sufficient grounds which
in law” justified the appellant in treating the contract as
abandoned, further, upon the facts, the appellant was justi-
fied in treating the contract as being no longer binding
upon it.

The notice, as 1 have more than once stated, in my opin-
ion, did not amount to a repudiation nor renunciation of the
contract, and the case is not covered by Hochster V. De La
Tour (1853), 2 El. & Bl 678, 118 E.R. 922-—also see Arery
v, Bowden (1855), 5 EL. & Bl 714, at p. 722, 119 E.R. 647,
and at p. 728, Lord Camphell, C.J., said:—

“Was there any evidence that, on or before the 1st of
April, a cause of action had accrued to the plaintiff for
breach of the charter paity? We think not. According to
our decision in Hochster v. De La Tour, 2 El, & BIl. 678, 118
I.R. 922, to which we adhere, if the defendant, within the
running days and before the declaration of the war had
positively informed the captain of the “Lebanon” that no
cargo had been provided or would he provided for him at
Odessa, and that there was no use in his remaining there
any longer, the captain might have treated this as a breach
and renunciation of the contract; and thereupon, sailing
away from Odessa, he might have loaded a cargo at a
friendly port from another person; whereupon the plain-
tiff would have had a right to maintain an action on the
charter party to recover damages equal to the loss he had
sustained from the breach of the contract on the part of
the defendant. The language used by the defendant’s agent
before the declaration of war can hardly be considered as
amounting to a renunciation of the contract; but, if it had
been much stronger, we conceive that it could not be con-
sidered as constituting a cause of action after the captain
still continued to insist upon having a cargo in fulfilment
of the charter party.”

Now, as previously pointed out, the notice was not one
of repudiation nor renunciation, as I view it, and the langu-
age of Lord Campbell, C.J., above quoted, is exceedingly
apposite in the consideration of the present case; and in
Avery v. Bowden (1856), 6 El. & Bl. 953, 119 E.R. 1119,
Creswell, J., at p. 975, said (see 119 E.R., at p. 1127) :—

“I observe that Lord Campbell relies on a double ground—
he thinks the language can hardly amount to a renunciation
of the contract by the defendant’s agent; but he also adds
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that, if it were much stronger it would not constitute a
cause of action wherein the master continued to insist upon
having a cargo.”

Here, of course, we have the respondents treating the

notice as a repudiation and renunciation of the contract,
but in that they were wrong, in my opinion, as the notice
did not amount to a renunciation of the contract, but was
given in pursuance of its terms, and it rested with the
respondents to comply with the contract. They did not do
this. The breach of contract has been on their part, and
the appellant, in my opinion, is entitled to have it declared
that 1t is freed from any obligation in respect of the con-
tract.
The notice which the appellant gave admitted of the
respondents’ recommencing the logging operations within
the time stipulated which was a time fixed in the contract,
and if they had done so or any one or more of them had
done so, the appellant could not have objected; in fact,
everything points to the anxiety only upon the part of the
appellant to have the contract performed and a desire to
live up to its terms.

In my opinion, the case is one which admits of there being
a declaratory judgment that the appellant is no longer
bound by the terms of the contract, i.e., that the counter-
claim should be allowed and the action dismissed, (see
Guaranty Trust Co. of New York v. Hannay & Co., [1915]
2 K.B. 536.)

I would, therefore, allow the appeal.

EBERTS, J.A., would allow the appeal.
Appeal allowed.

B.C. THOROUGHBRED ASS'N v. BRIGHOUSE.

British Columbia Court of Appeal, Maedonald, C.J.A., Martin,
Galliker, MePhillips and Eberts, JJ.A. October 3, 1922.
CoMpPANIES (§ VIA—314)-—RESTORATION OF COMPANY TO REGISTER—

RIGHTS UNDER FORMER LEASE-—PROPERTY IN HANDS OF OTHER

LESS

Section 21 of the Companies Act, 1913 (B.C.), ch. 10, amending

sec, 268 (4) of R.S.B.C. 1911, ch. 39, where it says in the case

of companies restored to the register, “that thereupon the com-
pany being an incorporated company, shall be deemed to have
continued in existence as if its name had not been struck off,”
means that such companies shall be restored to their original
position except insofar as the rights of others may intervene,
and so where a proper re-entry has been made under a lease, at
a time when the company was in a state of disorganization al-
though prior to its being officially struck off the register, and
the property has been leased to others, the restoration of the
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company under the statute does not revive its former rights B.C.
under the lease. —
[See Annotation, 63 D.L.R. 1.] C.A.
LANDLORD AND TENANT (§ IA—9)—LEASE BY MORTGAGOR IN POSSESSION —
—RIGHT TO RE-TAKE POSSESSION ON DEFAULT—RIGHT OF B.C.
DEVINEE OF LESSOR. _ . THOROUGH-
A mortgagor in possession may make a lease of his equity of BRED
redempticn, and give the lessee possession on like terms and with  Ass'~.
like remedies for breach of covenant as where the lessor is the v,
owner of the legal estate, and upon default may re-take the BRIGHOUSE.
possession which until default under the mortgage and subject
to the lease is his, and such right.passes to his l|¢"\'ls(‘i'. . ll(gﬂt‘on’\ld-
APPEAL by plaintiff from the judgment of Gregory, J., in ***
an action by a company upon being restored to the register
to be restored to its former rights under a certain lease.
Affirmed.
E. C. Mayers, for appellant.
E. P. Davis, K.C., for respondent, M. W. Brighouse.
W. J. Taylor, K.C., for respondent, Brighouse Park Ltd.
MacpoNALD, C.J.A.:—One 8. Brighouse, since deceased,
) being the owner of the land in question herein, mortgaged
) it to the municipality of Richmond. Subsequently, in 1909,

) being the mortgagor in possession he leased the land to the
appellant, plaintiff in the action, who took possession and
b paid rent for some years. The appellant was an incorpor-

ated horse-racing association. During the Great War,
. horse racing declined; the directors were scattered, the
rent and taxes became in arrears, and, finally, the company
| was officially dissolved pursuant to a statute. Afterwards,
it was revived under the statute which is more fully refer-

red to in the judgment of the trial Judge.
One question raised is as to whether upon the reinstate-
ment of the company, its former rights under the lease in
question were revived? Before the action was brought, S.
Brighouse had died, leaving a will by which he devised the
lands in question to the defendant, M. W. Brighouse. The
n, defendant Brighouse, it is contended, re-entered before
« the dissolution of the said company, and I think this has
been proved and I am not, therefore, concerned with what

. would be the effect of re-entry during dissolution. Mr.
w Mayers argued that the taking of possession was pursuant
8¢ to a license of one of the directors, and was not nor was it
:?; . intended to be a re-entry under the lease, but I think that
this is not borne out by the evidence.
‘1“‘1 In my opinion, the order re-instating the company did not
at have the effect, nor has the statute the effect of revesting
':l'l the lease in the appellant. I agree with the trial Judge on

he this point.
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Mr. Mayers argued that the defendant Brighouse, had no
status to make a re-entry; the right of re-entry being lim-
ited, he contended, to a legal assignee, which defendant
Brighouse was not. Matthews v, Usher [1900] 2 Q.B. 535;
and Robbins v. Whyte, [1906] 1 K.B. 125, are, in my opinion,
not in point. In the first of these, the lease was prior in
date to the mortgage, and, therefore, on the giving of the
mortgage, the legal estate with the right of re-entry became
vested in the mortgagee. The second case depends upon
the Convevancing and Law of Real Property Act, 1381
(Imp.) ch. 41, of which we have no counter-part in our
legiglation in thiz Province. The argument was two-fold,
firstly, that only the owner of the legal estate could take
advantage of a proviso for re-entry, and, secondly, that if
an equitable owner may do so the right will not pass to his
devisee. There are many conflicting opinions on the sub-
ject, but Cuthhertson v, Irving (1860), 6 H. & N. 135, 158
E.R. 56, is more nearly in point than any other 1 have been
able to find. On principle, I can see no reason why a mort-
gagor in possession may not make a lease of his equity of
redemption, giving the lessee possession, on like terms, and
with like remedies for breach of the covenants as in the
common case of leases where the lessor is the owner of the
legal estate. When the lease is subsequent in time, as it
was here, to the mortgage, the mortgagee is not affected
or bound by it. When, therefore, the lessor of the equitable
estate stipulates for the right to re-take the possession
which, until default under the mortgage and subject to the
lease, is his, what obstacle can there be in the way of his
s0 doing? 1In the eye of the law, the lessee is the lessor's
bailiff and so long as this contract does not affect others,
why should it not be given effect to in full? When the mort-
gage is subsequent to the lease, the case is, I think, quite
different. That case is fully dealt with in Matthews v.
Usher, supra. Cuthbertson v. Irving, supra, is a case the
ratio decidendi of which is, I think, applicable to this appeal,
though I do not see the necessity for invoking the fiction.
The controlling fact in each was that the lease was subse-
quent in date to the mortgage. The Court there held that
the defendant was estopped from denying that his lessor
had the legal title, and on the same principle, the title of the
assignee of the lessor was sustained.

It was further argued that the appellant had abandoned
its lease. I think the facts sustain that contention, and as
they were referred to at some length by the trial Judge, I

i
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will not go over them again. The abandonment was of an B.C.

equitable right, not of a legal one, and, therefore, less con-  7\"
clusive proof of the abandonment was necessary.
But there is still another defence urged, that afforded by B.C.

. Y op " THOROUGH
sec. 22 of the Land Registry Act, 1921 (B.C.) ch. 26. The " "ie

defendant Brighouse, after the dissowtion of the company, Ass's.
procured in good faith, the cancellation of the registration
of the lease, in the Land Registry Office and obtained for™
himself a certificate of indefeasible title, subject to thetaliner J
mortgage. That is not a good defence inter partics, and
the only interest of third parties is in the lease to the Brig-
house Park Ltd., and the appellant’s c¢laims only subject to
that lease which will soon expire. Whether or not this sec-
tion is of importance depends on the date of re-entry which
I have already dealt with in favor of the respondents. The
facts do not, in my opinion, call for relief from the for-
feiture.

MARTIN, J.A.:—1 agree in dismissing the appeal and
think it necessary to say only that the evidence warrants a
finding that there was a re-entry before the company was
struck off the register, and that such re-entry was lawful:
I also agree that the case is not one for relief against for-
feiture.

GALLIHER, J.A. :—In my opinion, sce. 21 of the Compan-
ies Amendment Act, 1913 (B.C.), ch. 10, amending sec.
268 (4) of R.S.B.C. 1911, ¢h. 39, does not—where it says
in the case of companies restored to the register, “that
thereupon the company being an incorporated company,
shall be deemed to have continued in existence as if its name
had not been struck off”-——mean that such companies shall
be restored to their original position without regard to
rights of others that may intervene. This view is supported
by the later words in the section:—"for placing the com-
pany and all other persons in the same position, ete.”

It could not be the intention of the Legislature, and we
should not so regard it, unless expressed in apt words, that
rights revived which had become forfeited and which, in
consequence, had been acquired by others,

In the next place, my view is that there was a proper
re-entry under the lease, and at a time prior to the company
being struck off the register.

Several other points were raised, but I think these two
findings substantially dispose of the appeal, except as to
relief against forfeiture. On this branch, it is not, in my
view, a case in which we should grant such relief. That the

v.
BRIGHOUSE.

A
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B.C. original owners, or those claiming through them, have suf-
CA. fered no loss by reason of the company lapse, is not suffi-
" cient in itself. That they have not suffered any loss, and

Tu«&&cu we will assume on the contrary that they have made a profit,

BRED Ass‘»hf.mny be due to better and more efficient management, in

v,

other words, is the fruits of their own toil, if I may so term

BricHouse, it.

McPhillips,
J. A

The result might have heen otherwise, and when we con-
sider that nothing was done to revive this company until
the undertaking had proved a success, I am unable to see
why it should be taken out of the hands of those who had
made a success of it and turned over to those who lay by
and abandoned the enterprise.

I would dismiss the appeal.

McPumLips, J.A. (dissenting) :—This appeal raises a
somewhat difficult point of law when all the surrounding
facts and circumstances are given careful attention. The
appellant, a company incorporated under the Companies
Act, R.S.B.C. 1911, ch. 39, was granted a lease of the pro-
perty in question under date July 1, 1909, by one Sam Brig-
house, now deceased—the term of the demise being 50 years.
The respondent Brighouse is the devisee under the will of
the late Sam Brighouse. The respondent, the Brighouse
Park Limited, is a lessee under a demise from the respond-
ent Brighouse of the same property for the term of 3 years
from May 28, 1920, at a rental of $1 a year. The area of
land was known for a considerable time as Minoru Park,
later known as Brighouse Park. The demised premises
were greatly improved by the appellant, and there was
established thereon a modern race track to be used for
horse racing and other suitable purposes, and the appellant
would appear to have expended thereon a sum in the neigh-
borhood of $150,000. The rent was duly paid up to Septem-
ber 1, 1913, but after that date, no rent has been paid, and
at the time of the trial of the action, a sum approximating
$25,000 was due in respect of rent and taxes. In the year
1913 British Columbia entered upon a period of depression;
the real estate hoom was at an end and then the Great War
ensued in 1914, rendering it impossible to at all, profitably,
carry on race meetings., Previous thereto the appellant
company had met with success in its operations. The appel-
lant company, following upon the changed condition of
things, became disorganized and little, if any, interest,
owing to the stress of the times, was taken in the demised
premises. Most of the directors resigned and some of the
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shareholders went to the war, leaving but two directors in
office—Springer and Suckling—Springer being the man-
aging director, and later again Springer went abroad, but,
as it will be seen later, continued to interest himself in the

property, it was impossible though to meet the rent antl,,u,, ASS'N.

taxes. On April 29, 1918, the appellant company was under

the provisions of the Companies Act struck off the register BRIGHOUSE.
and dlssol\ed The sections of the Companies Act being . n“ i

amendments thereto which particularly require considera-
tion read as follows:—

Section 268 (1), as amended 1913 (B.C.) ch. 10, sec. 20:
“Where a company incorporated under any public Act in
the Province, or an extra-provincial company, licensed or
registered, has failed for any period of two years after such
incorporation or licensing or registration to send or file
any return, notice, or document required to be made or
filed or sent to the Registrar pursuant to this Act or any
former public Act, or the Registrar has reasonable cause
to believe that such company is not carrying on business or
in operation, he shall send to the company by post a regis-
tered letter inquiring whether such company is carrying on
business or in operation and notifying it of its default (if
any) : (a) The period of two years hereinbefore mentioned
shall in its application to companies already licensed be
deemed to commence on the first day of March, 1913.”

Section 268 (2), as amended 1914 (B.C.), ch. 12, sec. 22.
“If within one month no reply to such letter is received by
the Registrar, or such company fails to fulfil the lawful re-
quirements of the Registrar, or notifies the Registrar that
it is not carrying on business or in operation, he may, at the
expiration of another fourteen days, publish in the Gazette
a notice that at the expiration of two months from the
date of that notice the name of such company mentioned
therein, will, unless cause is shown to the contrary, be
struck off the register, and the company, if one incorpor-
ated as aforesaid, will be dissolved, or, if licensed or reg-
istered as aforesaid, will be deemed to have ceased to do
business in the Province under its license or certificate of
registration.”

Section 268 (3), R.S. B.C. 1911, ch. 39. “At the expiration
of the time mentioned in such last-mentioned notice, the
Registrar shall, unless cause to the contrary is previously
shown by such company, strike the name of such company
off the register, and shall publish notice thereof in the
Gazette for one month, and on such last-mentioned publica-
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tion the company, being an incorporated company as atore-
said, shall be dissolved; or, being an extra-provincial com-
pany, shall Le deemed to have ceased to do business in the
Province, under its license or certificate of registration;
Provided that the liability (if any) of every director, man-
aging officer, and member of any such company shall con-

M) , ,,,,.,,,, had not been struck off the register.

Section 268 (4), as amended 1913 (B.C.), ch. 10, sec. 21.
“If a company or any member or creditor thereof feels
aggrieved by the company having been struck off the regis-
ter, the Court, on the application of the company or member
or creditor, may, if satisfied that the company was at the
time of the striking-off carrying on business or in operation,
or otherwise that it is just that the company be restored to
the register, order the name of the company to be restored
to the register, and thereupon the company, being an in-
corporated company as aloresaid, shall be deemed to have
continued in existence, or being an extra-provincial com-
pany, shall be deemed to be still entitled to do business in
the Province, and if its name in either case had not been
struck off ; and the Court may by the order give such direc-
tions and make such provisions as seem just for placing
the company and all other persons in the same position as
nearly as may be as if the name of the company had not
been struck off.”

The appellant company was however restored to the
register on September 29, 1920, by the order of Morrison,
J. The trial Judge, Gregory, J., held that, during the dis-
solution of the appellant company the respondent Brig-
house re-entered and took possession of the demised pre-
mises, sold a portion of the land, and rented other small
portions of the land, and in 1920, as we have seen, leased
the race course, stables, etc., to the respondent the Brig-
house Park Limited. Further, during the period of disso-
lution of the appellant company, in pursuance of the pro-
visions of the Land Registry Act, the respondent Brighouse
obtained cancellation of the lease of the appellant company,
and obtained a certificate of indefeasible title to the lands
in question. In June, 1917, horse racing was prohibited by
the Government of Canada—an Order-in-Council, in pur-
suance of the existent statute law having been passed to
that eflect, but such prohibition was removed in December,
1919, as and from January 12, 1920. The respondent com-
pany—the Brighouse Park Limited—in which the respon-
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dent Brighouse is a large shareholder, holding 40, of the B.C
capital stock, held race meetings on the race course in 1920
and 1921, and the race meetings were very remunerative, s
although it is true some $20,000 had been previously ex- " B.C.
pended in the way of betterments and improvements, Now  A9f0UEH
the question is, what was the result of the statutory dissolu- v
tion, (oupled with the statutory revival (sec. 268 (4)) theBric HOUSE.
language is “shall be deemed to have continued in exist- . .
ence” that is when the order has been made by the Court A
restoring the company to the register? The contention at

this Bar was that whilst the appellant company had been
restored to the register, yet it no longer was entitled to the
demised premises, that the lease was cancelled, that, in fact,

the restoration was ineffective to re-clothe the appellant
company with any right or title to the demised premises.

This argument, in the abstract, extends to saying that a
company although restored to the register may find itself
stripped of all its assets through steps taken during the

time of dissolution. Can this be reasonably said to be the

effect of the enactment? I am strongly impelled to come to

a contrary conclusion. It may well be that, in respect to
innocent third parties, the law should protect them; and

it was conceded at this Bar that the intervening lease would

be operative, and it might be egually well said that, if a

lease had been made extending to the full period of the de-

mise to the appellant company, that also would have been

an effective demise, and would have displaced any rights of

the appellant company, but such is not the situation. The

lease granted during the dissolution will expire on May

28, 1923 : this would leave 36 years of the 50 years’ term of

the lease to the appellant company still to run unless it

be that that lease is now non-existent because of the dis-
solution of the company and the claimed re-entry during

the dissolution. It has been argued here that the order

of restoration should not have been obtained cx parte. In

my opinion, this objection is without force (see Re Conrad

Hall & Co. (1916), 60 Sol. J. 666, per Astbury, J., which

was decided upon analogous statute law; also see Re Brown
Bayley's Steel Works Ltd. (1905), 21 Times L.R. 374);

In Hastings Corp'n v. Letton, [1908] 1 K.B. 378, 23 Times

L.R. 456, Phillimore, J. (now Lord Phillimore), said, at

p. 387 :—

“So if property is given to a corporation for a term of
vears the term endures so long as the corporation is in
existence to enjoy it; the reversion is accelerated if the
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corporation ceases to exist. Therefore, the lease in this
case ceased to exist when the lessees ceased to exist.”

Then at a later point in his judgment, at p. 387, Philli-
more, J., said :—

“A corporation has no personal representatives, and
when it is dissolved its lands revert to the grantors.”

It is to be observed though that when the appellant com-
pany was restored to the register, the apt words of the
statute must be given effect to “shall be deemed to have
continued in existence”; this must result in reclothing the
appellant company with all its assets, subject only to the
recognition of all rights acquired in the interim of time,
and as between the original parties, i.e., as between the
lessor and the lessee the demise revives or more properly
must be deemed never to have reverted—save in the way
of the preservation of existing equities—as it is not rea-
sonable to assume that the Legislature intended to affect
innocent third parties. In this connection, it is instructive
to observe what Wright, J., said in Re Higginson & Dean;
Ex parte The Att'y Gen'l, [1899] 1 Q.B. 325, at p. 331:—

“In the 17th and 18th centuries corporations aggregate,
constituted by charter or letters patent, were numerous,
and questions frequently occurred as to the effect upon
their rights and obligations of dissolution, revival, and
reincorporation, with or without change of name or
constitution, Many references to such cases will be
found in Anderson’s Reports and in Rex v. Pasmore (1789),
3 Term. Rep. 199, 1 R.R. 688, 100 E.R. 531. I cannot find
that in any case the rights or obligations of a corporation
were held to be affected by a technical dissolution. Nor,
on the other hand, can I find a case in which such a ques-
tion has been decided, where the corporation had not been
revived or some provision made by statute or charter with
reference to its obligations. In Mayor, &e. of Colchester v.
Seaber (1766), 96 E.R. 340, 1 Wm, Bl 591, 3 Burr. 1866,
97 E.R. 1140, the revived corporation sued in its own name
on a bond given to the dissolved corporations, and suc-
ceeded. Sir Fletcher Norton, for the plaintiff corporation,
argued that the goods and chattels of the old corporation,
including its choses in action such as the bond, had on its
dissolution passed to the Crown, and that the Crown in
granting a charter of revival had regranted them to the
revived corporation. Mr. Dunning, on the other side,
neither admitted nor denied this, and the Court is not re-
ported to have expressed any opinion on this point, it
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being held that there was only a qualified dissolution, and
no absolute break of continuity.”

It is to be noted that Wright, J., says: “not affected by
technical dissolution.” Unquestionably, this form of strik-
ing off the register under the Companies Act is nothing
more than a “technical dissolution”—this is made plain

B.C.

TuorovGH-
BRED ASS'N,

when the restoration of the company is by the enactment BRIGHOUSE.

made so simple of accomplishment. This is further accen-
tuated when the Legislature used the words “shall be
deemed to have continued in existence.” This can only
mean that the restoration is curative, and being the lan-
guage of Parliament, supreme in regard to property and
civil rights. It, in effect, might displace any changed
titles acquired during the period of dissolution. In the
present case, however, no interests, as affecting third par-
ties, come in question as the counsel for the appellant com-
pany ot this Bar stated that there was no intention to ques-
tion the outstanding lease which will expire in 1923. Then
we have Lord Kenyon, ChJ., in Rer v. Pasmore, 3 Term.
Rep., at pp. 241, 242 (100 E.R,, at p. 553), saying :—

“But it does not follow that, because the corporation is
dissolved to a certain purpose, the King cannot renovate it.
Corporations are the creatures of the Crown: and on their
dissolution their franchises revert to the Crown. But if
the King choose that all their rights shall be revived, it is
competent to him to do so, either with the old or new cor-
porators; and thereby no person is injured, nor is any
rule of law infringed. And by the new charter the King
did not consider the old corporation as dissolved to all pur-
poses; but he granted those rights to a new set of men,
and superadded such other powers as he deemed necessary.
It has been said that in the case of The Mayor &c of Col-
chester v. Seaber it was determined that the old corpora-
tion was not irrecoverably gone, though they had lost their
magistrates; and that is the main ground on which the
argument for the relator stands: but I think it is all recon-
cilable with this doctrine. Lord Mansfield did not say
in that case that the corporation could act, or that it was
not dissolved to some purposes; but only that the King
might renovate it, and when renovated all the former
rights would revive and attach on the new corporation, and
amonst others the right of suing on the bond given to the
old corporation. But it is said that, supposing this to be
the case, the King was deceived in his grant, and that the
grant is consequently void. But I think he was not. The

Mrlhulh..‘.
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recital in the new charter stated all those facts from whence
the King's right arose, and from whence he drew his
conclusion in point of law that the corporation was in
danger of being dissolved. There is no doubt but that was

.{:,mxg:-:'_the case, But there is no one fact there stated to the King

.

which was not true. If the King be called upon to grant

BRIGHOUSE.3ome part of his estate, and the interest which he has in

MePhillips,
J. A

it is greater than that which is represented to him, he is
then deceived, and his grant is void; but that is not the
case here. The old corporation was in danger of being dis-
solved, and no relief could be administered without the
King's interference; his act was necessary to revive the
corporation. Then it is said that the new charter cannot
take effect, because the King has not used it in words of
grant but only words of confirmation. This, in my opinion,
reverts to what I have already said. To some purposes it
was dissolved; it was so, if the King did not choose to
renovate it. But he did so choose; and by his grant (which
it was competent to him to make) he gave power to do
such acts as were necessary for the government of the
town. Then has this new charter been accepted or not?
The majority of the grantees are stated to have accepted
it; and the refusal by a few of the body was certainly not
sufficient to repel the acceptance of the rest. Therefore
judgment must be given for the defendant, who derives
his title under this charter.”

In Mayor, ete., of Colekester Corp'n V. Seaber, 3 Burr,
1866, at p. 1871, 96 E.R. 1140, Lord Mansfield, C.J., says:

“So it stands upon general reason. And The King V.
Mayor of London; Sir James Smith's case (1692), 1 Show.
274, 89 E.R. 569, and in 4 Mod. Rep. 52, 87 E.R. 258, is in
point, ‘That corporation is not dissolved by the judgment.’
Notwithstanding this judgment of ouster, a right may re-
main, so as to be capable of being again raised and revived.
The corporation can not act without legal magistrates: but
their rights may be revired, and put in action again, by a
new charter from the Crown, giving them legal magis-
trates. I am clear, upon principles of law, that the old cor-
poration was not absolutely dissolved and annihilated,
though they had lost their magistrates; and by virtue of
the new charter, they are so revived as to be entitled to the
credits, and liable to the debts of the old corporation.”

And in 3 Burr,, at p. 1873, in this same case, Aston, J.,
said:—

“As to the statute of 11 G. 1, c¢. 4—The intent of it was

.
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not to consider such corporations as dissolved, and to grant
them new powers, or, as it were, new charters, as bodies
dissolved ; but to revive their activity, and to put them again
in motion. Though a new charter should grant new rights,
or a new name, yet the acceptance of it does not destroy
the former rights, privileges or franchises of the corpor-

ation; but the corporation may use and enjoy them, as they B“"‘“"USE-
. . in McPhitips,
¢ &

did before. This is expressly laid down.
Haddock's case (1682), T. Raym. 435, 83 E.R. 227.”
In view of the contention put forward in argument at
this Bar that although the appellant company has been re-
stored to the registrar, it stands restored in an emasculated
state so far as its property and assets are concerned. 1
would refer to what Neville, J., said in Spottiswoode,
Divon ete. Ltd., [1912] 1 Ch. 410, at pp. 414, 415, when
discussing provisions of the Companies: (Consolidation)
Act, 1908 (Imp.) ch. 69, relative to dissolution and declaring
dissolution void. The British Columbia Companies Act is
analogous legislation, in fact, generally speaking, is, in all
its principal provisions, the same as the English Act.
“The result of course is that the liability of the old com-
pany never passed to the new company and disappeared,
to the great advantage of the new company (as no doubt
it would be to the great advantage of other reconstructed
companies), who thus were freed from an obligation which
they had undertaken by their contract. If that is allowed
by the law, and if the arm of the law is so short that it
cannot interfere with such a transaction, then, speaking
from this place, I have nothing to say about the action of
the new company; they have discovered a way in which a
liability can be got rid of by a solvent company without dis-
charging it, and they are entitled to the benefit of their
discovery. But sec. 223 of the same Act, which provides
for the dissolution of the company under the circumstances
that T have referred to, gives the Court power upon the
application of any persons interested to declare the disso-
lution to have been void. Terms may be inserted if neces-
sary, but the order simply declaring the dissolution to have
beer void would put matters back into the position in
which they were when the proceedings were taken by the
liquid. for which resulted in the statutory dissolution of the
company.”
In Leask Cattle Co. v. Drabble & Sons (1922), 66 D.L.R.
791, Mackenzie, J., when considering similar Yegislation to
that we are now considering, at pp. 795, 796, said :—
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B.C. “Counsel for the defendants argued, however, that even
CA. granting that such proof of restoration to the register
—— could now be made, it could not give the plaintiff company
B.C. 4 status to bring this action, which it did not possess at

THOROUGH-, . s 2
wrep Ass'nthe commencement thereof. I cannot agree with this argu-
v. ment. It is to be noted that the words of the statute regard-
BRIGHOUSE. ing the effect of the publication of the notice of restoration
Merhillips, are: ‘and thercupon the company shall be deemed to have
1A continued in existence as if the name of the company had
wever been struck off’ To my mind the intention of the
Legislature in passing this provision was to make it as
remedial as possible. It must therefore be held to be retro-
spective as well as prospective in its operation. See 27
Halsbury, p. 159, sec. 305, and Quilter v. Mapleson (1882),
9 Q.B.D. 672, therein cited. Accepting this as the law ap-
plicable to this statutory provision it cannot matter that
notices of dissolution under sub-secs. (2) and (3) of above
sec. 31 were published before the commencement of this
litigation, for once the Court is satisfied that notice of this
restoration has been subsequently published, it must treat
it as if its corporate existence had continued without cessa-

tion since its incorporation.”

I am satisfied, upon the evidence, that no re-entry ever
took place of the demised premises as against the appel-
lant company. The respondents contended that there was
a re-entry before the dissolution, and, alternatively, if not
before, after the dissolution of the appellant company.
Upon this point the trial Judge held that the re-entry was
after the dissolution. There is no cross-appeal, so that all
that the appellant company has to meet is the finding that
there was a re-entry after dissolution. In arriving at the
conclusion that there was no re-entry, I rely greatly upon
the letter of Springer, the managing director, written to the
respondent Brighouse, of date October 17, 1917. The sur-
rounding facts and the course of conduct, after the receipt
of that letter, all going to show that everything that was
later done was relative to the terms of that letter and the
understanding come to—to bridge over the time of financial
and business depression. The letter was as follows:—

“My dear Mike:—Have delayed answering your letter
hoping that 1 might be able to get North, but I find it im-
possible at present,

As far as the race track is concerned, it is impossible for
me to do anything at present. If you can’t rent it for
enough to at least pay the taxes, go ahead and when con-
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ditions become normal again we will have to come to some
new arrangements. I'm very sorry but it can’t be helped.
As for putting any in charge to look after the place—
I didn’t and no body else had any authority for doing so.
Any arrangement you can make will be perfectly satisfac-
tory to me.

Oct. 17th, 1917, H. E. Springer.”

C

B.C.
THOROUGH-
BRED Ass'N,

A.

v,
BriGcuot sg.

The dissolution of the appellant company did not occur s i

until about 6 months after the receipt of the Springer letter
by the respondent Brighouse and the claimed re-entry was
in March, 1918. It is clear that all that was done by the
appellant Brighouse was done in pursuance of the license
given, and for that reason, it is incumbent upon the appel-
lant company to recognise, as it does, the lease expiring
in 1923, but there was no authority whatever or right in
the appellant Brighouse to cancel the lease of the appellant
company or proceed to get an indefeasible title to the land
freed of the lease. Further, there is evidence of a claim
made for rent after the time it was claimed that a re-entry
had been effected. The re-entry is stated to have taken
place at several different times, namely, in March, May or
June, 1918, and sometime in 1919, In truth, the evidence
upon the point of re-entry is so unsatisfactory that credence
cannot be given to it. The evidence establishes that a pro-
fit of $80,000 was made by the respondents in 2 years of
operation of the demised premises from race meetings, and
the appellant Brighouse thereout received the sum of
$35,764. Suckling, one of the directors of the appellant
company, was in Vancouver all the time, and it is signifi-
cant that, as late as 1919, the respondent Brighouse in con-
versation with Suckling spoke of leasing some of the prop-
erty, and treated Suckling as being one who was interested
in the land as a director of the appellant company. It is
true that the appellant company was then dissolved, but
upon the cases, dissolution does not mean annihilation, and
there was the right to restoration, which actually took place
as we have seen on September 29, 1920. I cannot say that
I feel at all impressed with the evidence of the respondent
Brighouse upon the question of re-entry, or the steps taken
to cancel the lease to the appellant company—as late as
the year 1919. In conversations with Suckling, he stated
that he had received no rent or taxes, and that it was still
due and running on, and increasing, and yet it is claimed
that long prior to this a re-entry had occurred. The evi-
dence is so contradictory and inconsistent throughout that

A
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B.C. no reliance can be placed upon it. If any conclusion can be
CcA come toat all about the situation of matters as the respond-
" ent Brighouse speaks to it, his idea was that, until the can-
B.C. cellation of the lease, under the provisions of the Land Reg-

B};;ﬁ’"ﬂ;;:’mtry Act, the lease to the appellant company was still out-

standing and, in effect, with rent accruing throughout and

BRIGHOUSE.yup to the time of cancellation. The application for the can-
Mdhnllip- cellation of the lease was made on March 11, 1919. Rents

and profits were received from the demised land by the res-
pondents, and besides the $80,000 of profit made in the years
1920 and 1921, and in addition to this $80,000, other revenue
came in from the property by way of rent, notably, one
Chinaman paid $800 a year rent, and the taxes were only
$600 a year. Some $3,000 was received from this one
Chinaman, the lease being made to him in the spring of
1918, and rent was paid in 1918, 1919, 1920 and 1921. It
is to be observed that the lease held by the appellant com-
pany is not under seal, and the contention advanced upon
the part of the appellant company is that there was no
right of re-entry after the death of the lessor in the devisee,
the demised premises being subject to a mortgage (Mat-
thews v. Usher, [1900] 2 Q.B. 535), and it was further con-
tended that the mortgagee only could re-enter, and no such
election is shown upon the part of the mortgagee (In Rob-
bins v. Whyte, [1906] 1 K.B. 125, 75 L.J. (K.B.) 38, War-
rington, J., at p. 40, 2nd col.).

The cancellation of the lease under the provisions of the
Land Registry Act, R.S.B.C. 1911, ch. 127, sec. 150, was
really a void proceeding. The provisions of the statute did
not admit of cancellation upon the facts of the present case.
There was no person to serve, the appellant company being
then dissolved; and where effectual personal service could
not be made, the Court will not order substituted service to
be made. (Sloman v. Governor and Government of New
Zealand (1876), 1 C.P.D. 563; Re Anglo-American Explora-
tion, cte., Co., [1898] 1 Ch. 100, at p. 102).

The cancellation of the lease of the appellant company
was a futile proceeding, and, as previously stated, in my
opinion, was a void proceeding, and cannot be allowed to
prevail. (Chapman v. Edwards (1911), 16 B.C.R. 334).

The certificate of indefeasible title obtained by the
appellant Brighouse unquestionably protects all acquired
interests upon the faith thereof, but it is not permissible to
the appellant Brighouse to maintain this title as against the
appellant company. The appellant company is entitled to a
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declaration that the cancellation of its lease was ineffective,
null and void and is entitled to a declaration of its title and
right to the possession of the demised premises, subject only
to the lease to the Brighouse Park Limited. There should
be a declaration that the respondent Brighouse is the regis-
tered owner of the land comprised in the lease, subject to
the terms and provisions of the lease to the appellant com-
pany—and the certificate of title should be delivered up for
correction, and all proper rectification of the register in the
Land Registry Office should be made, with the right to an
accounting of all the rents and profits received in respect of
the demised premises by the respondent Brighouse:
(Howard v. Miller, 22 D.L.R. 75, [1915] A.C. 318, 20 B.C.R.
227, at p. 230).

The appeal, therefore, in my opinion, should be allowed.

EBERTS, J.A., would dismiss the appeal.

Appeal dismissed,

STANDARD TRUSTS Co. v. PULICE,

British  Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliker, MePhillips and Eberts, JJ.A. ()Mulu r 3, 1922,
WiLts  (§ ID—38)—CAPACITY OF TESTATOR—UNDUE INFLUENCE

BURDEN OF PROOF,

When it is proved that a will has been properly executed by a
person of competent understanding, and apparently a free agent,
the burden of proving undue influence rests upon the party alleg-
ing this. It must be shewn that a person having the power to
overbear the will of the testator duly exercised such power, and
by means of the same, obtained the will,

[Craig v. Lamourenr, 50 D.L.R. 10, [1920] A.C. 310, 26 Rev.
Leg. 306, followed; McHugh v. Dooley (1903), 10 B.C.R. 537,
referred to.]

APPEAL by the defendant from the trial judgment in an
action to set aside a will. Reversed.

S. T. Hankey, for appellant,

H. A. Maclean, K.C., for respondent.

MAcpoNALD, C.J.A.:—I am convinced that the deceased
was quite capable of making the will which is questioned in
this action. It is true that the trial Judge came to a differ-
ent conclusion, but I think on careful consideration of the
case it will be seen that his conclusion is based upon infer-
ences drawn from facts and circumstances which were
either not in dispute or which had been sufficiently estab-
lished. In sush a case the Appellate Court is in just as good
a position to draw inferences as was the trial Judge whose
opinion I differ from with great respect.

I agree with the trial Judge when he says that some of

10—70 p.L.R.
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B.C. the medical evidence is not entirely satisfactory, because
A Cconclusions rather than evidence are stated therein. That is
~ true of all the medical evidence; it is true of the evidence of
_Sranpard Dy, Fraser, the attending physician, as well as of others
frests Coneno were not attending physicians.  With regard to Dr.
priice. Fraser's evidence, it must be remembered that he is a very
Whorre v busy practitioner, and that his attendance on the deceased
¢ 2 A was 2 vears before the date of trial. His recollection, there-
fore, is not very clear. He says bluntly that the deceased

was not, at the time the will was made competent to make a

valid will, but that opinion is not founded on any clear indi-
cations of incompetency. Of course, if this pronouncement

were conclusive, there would be no necessity for Courts of
Justice examining the evidence. Most of the medical evi-

dence is in the category of expert evidence and subject to

the observations to which such evidence is open. To my

mind, the evidence of such a man as G. R. Naden, who knew

the deceased for many years before his stroke, is much

more valuable than the evidence of physicians given in the
manner in which the medical evidence was given in this

case. Having known the deceased when there was no ques-

tion of the soundness of his mind, Mr. Naden was in a posi-

tion to detect a change, if any, in that condition resulting

from his stroke of paralysis. There is no question prior

to the stroke that the deceased was perfectly competent to

make a will. After the stroke his condition was that of
physical infirmity, not of mental disease. After he had

been in the hospital some days and had begun to think of

the future and of his property, the deceased who had
previously known and had been befriended by the appellant,

asked the appellant to procure for him a notary as he wished

to make his will. A notary was procured who was not
theretofore even acquainted with the appellant. The will

was prepared on the instructions of the deceased, who gave

a clear and accurate statement of what he possessed and

where it was, part being in the United States and part in
(Canada. He gave that part, valued at about $35,000, which

was in the United States to his sister who lived in Massa-
chusetts, and that part which was in Canada, valued at

about $10,000, he gave to the appellant. Undue influence on
appellant’s part is also set up. There is to my mind no
evidence, worthy of consideration, of undue influence, but in

order to procure the setting aside of the will on this ground,

an attempt was made not only to blast the character of the
appellant, but that of the notary who drew the will, al-

¥
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though there is nothing on which to base it except suspicion
which can always be called up in cases of this kind.

The sister of the deceased was very much commended as
a witness by the trial Judge, but while she may be a most
estimable woman, her evidence is not a deciding factor in
the case. It is the kind of evidence that is apt to lead the
mind astray. Her inference drawn from her brother's
actions, in the presence of several persons when fondling
the appellant’s little girl is, to say the least, a most uncharit-
able one to draw from the circumstances as set forth in the
evidence.

Without going minutely into detail, I wish to say that the
evidence conveys to my mind the impression of a disinclina-
tion on the part of the deceased to put himself under the
control of this sister. Whatever may have been the relation-
ship between the deceased and his relatives for the 45 years
during which he was separated from them, there was no
evidence in the shape of letters, though such were alleged to
have passed between him and his sister, to show the state
of feeling which actually existed between them. The sister
appealed to the Courts when she failed to persuade her
brother to go home with her, and after perfunctory examin-
ations of the deceased, an order was made and the sister
took him with her to her home. He lived for more than a
vear after this and the evidence is that he was quite well
aware that he had made the will and had given the bequest
in question to the appellant, yet he did not revoke the will or
make any change in the disposition of his property. The
suggestion is that the sister did not wish to ask this owing
to his condition, but that suggestion, in my opinion, is not
entitled to very much weight.

I would allow the appeal and decree probate of the will.

MARTIN, J.A. (dissenting) :—Though I am not prepared
to adopt all the reasons of the Judge below, and though there
are observations in the course of his lengthy oral judgment
of 28 pages to which objection was fairly taken, neverthe-
less, I am of opinion that he reached the correct conclusion
in holding that the testator was not possessed of testamen-
tary capacity when he made the will in question, and even
assuming that the onus is upon the respondents they have
discharged it. The law upon the subject which I con-
sidered in the leading case of McHugh v. Dooley (1903), 10
B.C.R. 537, has not been altered by later decisions, and as 1
agree with the Judge below on this finding of fact I do not
think it desirable to review the evidence or re-state the case

B.C.
CA.

STANDARD
Trusts Co.

v,
PULICE.

Martin, J. A
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B.C. in favour of the respondents in a stronger way, as might

CA. well be done, with all due deference, were that necessary.

——  Such being my view, the further question of undue influence

_I;:I:::A"Dbecomes immaterial, and so I shall not pursue it. It follows
Y Cothat the appeal should be dismissed.

PuLice.  GALLIHER, J. A. (dissenting) :—This is as I view it, a
i 3. a¢ase of testamentary capacity, and in all such cases the re-
sult depends largely on the view one takes of the evidence.

We have numerous authorities for our guidance, but in
the end the decision is usually based upon the particular
facts and circumstances in each case.

Mr. Hankey, counsel for the appellant, has urged every-
thing that I think could be urged on his client’s behalf, and
I have considered his arguments and suggestions and the
evidence carefully.

There is considerable conflict of evidence both between
the doctors and laymen, and even the doctors themselves,
upon which the trial Judge has found.

I think considerable weight should be given to the evi-
dence of Dr. Fraser, who was the attendant physician. I do
not require to go so far as to say that I agree with the find-
ings of fact of the trial Judge, who heard the case. It is suffi-
cient to say that I do not hold such findings unreasonable or
such as could not reasonably be come to upon the evidence.

I think no good purpose would be served hy entering into
an analysis of the evidence, as I have satisfied myself that
the appeal should be dismissed.

McPHiLLIPS, J. A.:—This appeal was exhaustively and
ably argued by counsel upon both sides. 1 cannot arrive at
any different conclusion than that I formed at the close of
the argument and that was, and still is, that the testator was
of sound and disposing mind and that no undue influence was
exercised. There has been a very recent pronouncement
upon the question here to be determined by their Lordships
of the Privy Council—the judgment was delivered by Vis-
count Haldane and it was in an appeal from the judgment
of the Supreme Court of Canada, (1914), 17 D.L.R. 422, 49
Can. S.C.R. 305, in Craig v. Lamoureuz, 50 D.L.R. 10,
[1920] A.C. 349, 26 Rev. Leg. 306—the headnote of the case
[1920] A.C. 349, reads as follows :—

“When once it is proved that a will has been executed
with due solemnities by a person of competent understand-
ing, and apparently a free agent, the burden of proving that
it was executed under undue influence rests on the person
who so alleges. That burden is not discharged by showing
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merely that the beneficiary had the power unduly to over- B.C.
bear the will of the testator; it must be shown that in the
particular case the power has been exercised, and that exe-
cution of the will was obtained thereby. STANDARD
Trusts Co.

CA.

The principles stated above applied in a case arising in v.
Quebec in which a husband two days before the death of his PuLice.
wife and while she was seriously ill, was instrumental in y 5
having prepared, and in obtaining her execution of, a will
under which he was the sole beneficiary.”

In the judgment, as delivered by Viscount Haldane, the
following language is used, 50 D.L.R. at pp. 14, 15 and 16 :—

“The plaintiff appealed to the Supreme Court of Canada,
where, unfortunately as their Lordships think, the majority
of the judges, notwithstanding the dissent of the Chief
Justice there, were much influenced by the view that the
validity of the will in such a case as the present depended on
whether the husband had discharged a burden which they
held to be on him of proving that his wife, in making a will
in his favour, had such complete appreciation of the conse-
quences of her action as probably nothing short of independ-
ent advice could have given her. They applied what they
took to be a principle of universal application, that a person
who is instrumental in framing a will under which he ob-
tains a bounty is placed in a different position in law from
ordinary legatees who are not called on to support by evi-
dence of its honourable and clearly comprehended character
the transaction as regards their legacies. In their case they
thought that it is enough that the will should be read over
to the testator, and that he should be of sound mind and
capable of understanding it. But they considered that there
was a further burden resting on those who take for their
own benefit after having been instrumental in framing or
obtaining the will. For they have thrown on them the
burden or proving the righteousness of the transaction.
This they considered that the husband had not done in the
present case, and in the light of the principle so laid down
they reviewed the evidence and decided against the will.

No doubt a principle such as that relied on by the major-
ity of the Judges in the Supreme Court of Canada is one
which is very readily applied in cases of gifts inter vivos.
But, as Lord Penzance pointed out in Parfitt v. Lawless
(1872), L.R. 2 P. & D. 462, 27 L.T. 215, it is otherwise in
cases of wills: When once it is proved that a will has been
executed with due solemnities by a person of competent
understanding and apparently a free agent, the burden of

MePhillips,
J. A
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B.C.  proving that it was executed under undue influence rests on

CA. the party who alleges this. It may well be that in the case

" of a law agent, or of a stranger who is in a confidential
STANDARD position, the Courts will scan the evidence of independent
T""“',',“ Co-yolition closely, in order to be sure that there has been thor-

puLice. ough understanding of consequences by the testator whose
will has been prepared for him. But even in such an in-
stance a will, which merely regulates succession after death,
is very different from a gift inter vivos, which strips the
donor of his property during his lifetime. And the Courts
nave in consequence never given to the principle to which
the Judges refer the sweeping application which they have
made of it in the present case. There is no reason why a
husband or a parent, on whose part it is natural that he
should do so, may not put his claims before a wife or a
child and ask for their recognition, provided the person mak-
ing the will knows what is being ‘one. The persuasion must
of course stop short of coercion, and the testamentary dis-
position must be made with comprehension of what i being
done.

As was said in the House of Lords when Boyse v. Ross-
borough (1857), 6 H.L. Cas. 2, 10 E.R. 1192, was decided,
in order to set aside the will of a person of sound mind, it is
not sufficient to show that the circumstances attending its
execution are consistent with the hypothesis of its having
been obtained by undue influence. It must be shewn that
they are inconsistent with a contrary hypothesis. Undue
influence, in order to render a will void, must be an influence
which can justly be described by a person looking at the
matter judicially to have caused the execution of a paper
pretending to express a testator’s mind, but which really
does not express his mind but something else which he did
not really mean. And the relationship of marriage is one
where it is, generally speaking, impossible to ascertain how
matters have stood in that regard.

It is also important in this connection to bear in mind
what was laid down by Sir James Hannen in Wingrove v.
Wingrove (1885), 11 P.D. 81, 55 L.J. (P.) 7, 34 W.R. 260,
and quoted with approval by Lord Macnaghten in delivering
the judgment of this board in Baudains v. Richardson
[1906] A.C. 169, 22 Times L. R. 333, that it is not sufficient
to establish that a person has the power unduly to overbear
the will of the testator. It must be shown that in the par-
ticular case the power was exercised, and that it was by
means of the exercise of that power that the will was ob-

MePhillips,
J. A
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tained.

Their Lordships are of opinion that the majority in the
Supreme Court did not sufficiently bear in mind what is the
true principle in considering the evidence in the present
case. They appear to have applied another principle which
was not relevant in the inquiry, and to have thrown a burden
of proof on the appellant which was not one which he was
called upon to sustain. Their Lordships agree with the
course taken and the conclusions come to as the result in the
judgment of the Court of King's Bench (1913), 14 D.L.R.
399. They think that the judgment under appeal (17
D.L.R. 422) must be reversed, and that the respondent must
bear the costs here and in the Courts below of an action
which was misconceived. They will humbly advise His
Majesty accordingly.”

The excerpt from the judgment as above quoted is very
instructive and of course is an absolutely binding definition
of the governing principle. In the Craig case the will was
attacked by a sister of the testatrix—here the attack is made
by the sister of the testator—there, as here, the allegations
were that the will had been procured by fraud and undue
influence and that the testator was not physically or ment-
ally capable of making a will. In the present case, the sister
of the testator is given, under the challenged will, all of the
estate of the testator in the United States of America being
the bulk of the estate—the appellant receiving the estate in
British Columbia. It is true that the appellant is no rela-
tion by blood or otherwise to the testator but the will reads:
“for good and kindly services rendered to me all the residue
of my estate both rcal and personal of every kind whatso-
ever not otherwise disposed of by this my will.”

The evidence discloses that at one time in the Northern
wilds of this Province—the testator being a prospector and
miner was taken with a serious illness when out in the hills
and the appellant carried him on his back a considerable
way—took him to the cabin and cared for him—undoubt-
edly, the appellant saved the life of the testator and it is
evident that the testator always bore a great sense of grati-
tude to the appellant for what was truly the saving of his
life. The sister of the testator had not seen him for years.
It is true there was a fitful correspondence between the two,
but nothing in the way of any personal care or attention at
the hands of the sister. This, of course, was not possible as
the sister lived thousands of miles away in the State of
Vermont in the United States of America, and there is some

B.C
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evidence of dissatisfaction of the testator. However, the
testator does not forget the sister, but makes a very substan-
tion provision for her in his will.

That the testator was a person of competent understand-
ing is overwhelmingly established. In my opinion, the
testator was a recluse to a great extent, and not thought to
be possessed of any appreciable estate. He was very secre-
tive, and even after the serious illness which is claimed to
have affected his mind, it was from the testator only that
the extent of his estate was gleaned, and he had it all very
methodically set forth. There is some variance in the medi-
cal testimony, but I am not at all satisfied that at the time
the testator executed his will that he was other than of com-
petent understanding. The evidence of Dr. Fraser, his
attending physician, is not so complete as to cover the actual
time of the time of the making of the will and Dr. Fraser
was not in attendance upon the testator all the time.

In McHugh v. Dooley, 10 B.C.R. 537, at p. 543, Martin, J.,
dealing with the medical testimony in that case said:

“And in the very recent case of Perera v. Percra, [1901]
A.C. 354, at p. 359 (17 Times L.R, 389), the Privy Council
likewise refused to accept the statement of a physician of
acknowledged eminence in his profession that the deceased
in that case was not in a fit condition to execute a will, Lord
Macnaghten remarking that ‘The question, therefore, comes
to this: Having regard to all the circumstances of the case,
ought the diagnosis of Dr. Fonseka and Dr. Rockwood, who
were ot present when the will was executed, to outweigh
and precail over the testimony of eye-witnesses based upon
the evidence of their own senses?" 1t is only necessary to
remark finally on this subject that on cross-examination Dr.
Manchester admitted that there was a difference between
mental capacity as understood in medicine and as under-
stood in law.”

The language of Lord Macnaghten, above quoted, from
[1901] A.C. at p. 359, is very apposite to the facts of the
present case. Here we have a large volume of evidence of
eve-witnesses and friends of the testator’'s, men of high
standing in the community, who testified to the capacity and
competent understanding of the testator covering the time
antecedent to at the time of the making of the will and
subsequent thereto, and this testimony is also supported by
the evidence of a number of physicians who, at a subsequent
time to the making of the will, carefully observed the testa-
tor and who one and all testified to their opinion that the

.‘=.-‘~.
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testator was of competent understanding. In this case, and
in the Perera case, the testator “gave very full directions
for the disposal of his property” (see the Percra case, -
[1901] A.C., at p. 359). The present case is much stronger ;I‘:l";‘{'\“‘”"
as to the understanding of the testator at the moment of - ’
making his will. The testator read the will over carefully Furice.
and expressed his approval of it in the presence of the , T
attesting witnesses—Paxton and Wyld, and the will, after J. 2
execution by the testator, was in compliance with his in-
structions placed in an envelope, sealed up and delivered to
the American Vice-Consul at Victoria. Captain Paxton, one
of the witnesses to the will, knew the testator for about 44
vears, a gentleman of admitted probity and, in describing
the circumstances attendant upon the execution said as fol-
lows :—

“The Court: You were asked about the day it was signed?
A. There was myself and Wyld and Roundy ; and Pulice was
in and out looking after his duty, I suppose. And when the
will was signed——— The Court: Before you go any fur-
ther—he would have no occasion to go out more than once
unless there was something necessary; he was a private
nurse to Mr. Roundy? A: Well, no one ever told me so, no.
Q: You don't know that? A: No. The Court: I am only
asking that from what I have heard already. A: 1 presumed
he was: Roundy never told me he was a private nurse.
Q: You did not understand that he was a nurse at the hos-
pital in any way? A: Oh, no. Q: His duties were connected
with Roundy only? A: 1 presumed so. Roundy did not tell
me anything about it, and I never inquired. Mr. McGeer:
Anyway, there were vou and Wyld and Roundy, and Pulice
was in and out? A: Yes: And at the time Wyld read the
will he sent Pulice out of the room. He told Pulice to stay
out for a few minutes. Q: What happened; will you just
describe it to the Court what happened on that afternoon?
How many will were there? A: Two; one was destroyed
and one was signed. Q: What did Mr. Wyld do when he
brought the wills in? A: He handed both the wills to Mr.
Roundy. Mr. Roundy read them both, and one he said he
wanted to sign—one suited him better than the other. And
then Mr. Wyld read it over to him, after Roundy had read
it himself. Q: Do you think that Roundy understood what
he was doing? A: Oh, yes; no doubt about that.
: Mr. Maclean: I object to that; let him tell what took place
there.

Mr. McGeer: Well, this man knew him for a great many
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B.C. years? A: And before the will was signed Mr. Wyld tore
A one will up and put it on top of the fire—open fireplace

g

—v there?
,I-,‘"TIA;:A& Then there is the evidence of Naden—the Deputy Minis-
" ter of Lands (Deputy to the Minister of Lands of the Gov-
Puuice. ernment of British Columbia), he knew the testator in the
north country, meeting him first at Naas Harbour in 1906,
and “from 1910 onwards I saw a good deal of him” (Naden's
evidence), and dealing with the testator as he appeared to
him shortly after the time of the making of the will, we
have Naden saying in answer to the trial Judge the follow-
ing:— .

“The Court: Did he speak clearly and distinctly: you
have practically said not distinctly, but did he appear to
understand what he said? A: Yes, he did. Q: In possession
of his faculties? A: Yes, he did to me. For a little while, 1
could not quite understand what he said for a few minutes,
but I finally got that I could understand quite distinctly:
but his speech was not quite so clear; but it appeared to me
to be rational.

Mr. McGeer: Now, did he discuss with you Mr. Pulice?
A: No, except that he did say that Mr. Pulice was looking
after him. Q: That Mr. Pulice was looking after him? A:
Yes. And the discussion—I cannot say just who it was to,
whether it was to me or to Mr. Wyld or Captain Paxton, but
he said that he did intend to leave part of his money to Pulice
for looking after him. Now that is the distinct impression
I got; I couldn’t use the words, but that is the impression
I came away with, that he was going to leave Pulice part
of his money to look after him.

The Court: To look after him? A: Yes; that was his
intention, because he wanted somebody to look after him.

Mr. McGeer: Did you visit him at Pulice’'s home? A:
Yes. Q: You heard the suggestion made by Mr. Maclean
that Pulice kept a very close watch and control, and did not
let people interview Roundy at will; what have you got to
say?

Mr. Maclean: Not all people; I made no suggestion of
that kind. I brought it out that he would let some in, and
some he would not.

Mr. McGeer: Well, what would you say as to that? A:
Well, so far as I was concerned, I went in with Mr. Pulice,
and I wasn't alone with him long, but they were coming
back and forwards; there was no——

The Court: No difficulty in your seeing him at all.

Mr. McGeer: Were you made welcome there by Pulice? A:

MePhillips,
J. A
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Well, I was asked to come by Pulice; I didn't know where he
was, as a matter of fact, and I met Mr. Pulice on the street
and he asked me to go and see the old man.”

1 do not propose to in detail go over the evidence, but it
is clear to demonstration that there is ample evidence in the
present case “of eye-witnesses based upon the evidence of
their own senses” (Perera case, [1901] A.C., at p. 359) that
the testator was of rational mind and competent understand-
ing at the time of the making of the will and subsequent
thereto, and it is to be noted that he lived for a couple of
years thereafter, and then died consequent upon an accident
and the will was never at any time attempted to be revoked.
The evidence of old friends of the testator, that of Sander-
son Cartwright and Mrs. Cartwright is very convincing.
They saw the testator in the hospital, talked with him, and
their evidence is uniform that he was of competent under-
standing. 1 would refer to what Lord Macnaghten said,
[1901] A.C., at pp. 361, 362:—

“The learned counsel for the appellant did not contend
that the witnesses in support of the will were acting in con-
spiracy or saying what they knew to be false. He said that
the will may have been, and probably was, read over to the
testator, but that there was nothing to shew that he fol-
lowed the reading of the will or understood its meaning.
He adoped the argument of Laurie, J., to the effect that it
was not enough to prove that a testator was of sound mind
when he gave instructions for his will, and that the instru-
ment drawn in pursuance of those instructions was signed
by him as his will, if it is not shewn that he was capable
of understanding its provisions at the time of signature.
That, however, is not the law. In Parker v. Felgate (1883),
8 P.D. 171, 52 L..J. (P.) 95, 32 W.R. 186, Sir Jamcz Hannen
lays down the law thus: ‘If a person has given instructions
to a solicitor to make a will, and the solicitor prepares it in
accordance with those instructions, all that is necessary to
make it a good will, if executed by the testator, is that he
should be able to think thus far: ‘I gave my solicitor instruc-
tions to prepare a will making a certain disposition of my
property; I have no doubt that he has given effect to my in-
tention, and I accept the document which is put before me
as carrying it out.” Their Lordships think that the ruling
of Sir James Hannen is good law and good sense. They
could not, therefore, hold the will invalid even if they were
persuaded that Perera was unable to follow all the provi-
sions of his will when it was read over to him by Goone-
ratne’s clerk. But they desire to add that they see no reason
to doubt or qualify the testimony of the witnesses who
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agreed in saying that the testator was of sound mind when
the will was executed.
Their Lordships will, therefore, humbly advise His

STANDARD Majesty that the amwal must be dismissed.”

Trt \Th i

Pu u(‘r

M Phillips,
J. A

).
. The evidence in the present case is much stronger in

support of the will than the evidence adduced in the Perera
case, and I am of the opinion that in this case it can equally
well be said that there is “no reason to doubt or qualify the
testimony of the witnesses who agreed in saying that the
testator was of sound mind when the will was executed.”
Then there is the testimony of Dr. Holden, Dr. Lennox and
Dr. McMicking, who carefully observed the testator some-
time subsequent to the making of the will within 3 months
thereafter. Dr. Holden deals with the visit of the medical
men upon the testator and said under examination as fol-
lows :—

“The Court: Just tell us who were there? A: Dr. Mc-
Micking, Dr. Higgins, Dr. Lennox and myself. We had a
conversation with Roundy for about half or three-quarters
of an hour, talking with him on various subjects, to esti-
mate his mental capacity.

Mr. McGeer: Did you ask him any questions?

The Court: Please ask him what the questions were, and
what the answers were,

Mr. McGeer: Did you ask him any questions? Az Yes,
Q: What were the questions and the answers? A: 1 could
not at this time say. We had general conversations at the
time, about his condition, a little about his {amily, about
his affairs. We asked him about the different senses. But
as regards questions and answers I could not give it now.
Q: What is specific. You say you asked him about his senses.
What do you mean by that? A: We tested his sight, asked
him to use it at near and distant objects. Q: Anything else?
A: No, that was about all, as regards that, Q: What was
his condition when you examined him, and the date. A:
The date of examination was March 3, 1919,

The Court: March 3, T thought it was February 197 A: 1
wouldn't be sure. 1919 I think it was. I have not any memo
of it.

Mr. McGeer: Did you get the history of his case at
that time? A: No; I was not going into his physical con-

dition at all. Q: Well, what was his mental condition then?

A: He seemed to be perfectly lucid and normal mentally.
He seemed to have a perfect grasp of what we asked him,
and answered in a sensible manner. Q: What treatment




70 D.L.R.] DoMINION LAW REPORTS. 157

was he receiving at that time, do you know? A: I don't B.C.
know of any treatment that he was receiving then. 1 did CA.
not go into his case medically at all. It was not my prov- _

ince to, I was only there to see what I thought of his mental STANDARD
condition. Q: Can you give me any opinion as to what his ' "' S8 €o.
mental condition would have been as a result of your exam- ™ LICE,
ination on January 28”7 You know, of course, doctor, do vou
not, that he had a paralytic stroke on December 287 A: 1
understood he had a paralytic stroke sometime in Decem-
ber, ves. Q: Now, from your examination of him, when you
did, could you say what his condition would be on Decem
Ler 287 A: I should judge that he must have been steadily
improving from the time of his paralytic stroke, that ab-
sorption must have taken place, whatever was causing the
pressure—whatever the origin of the stroke was. Q: Well
now, could you tell me what condition he would have been
in on the 28th as to his intellect? That is on January 28,
a month after the stroke? A: I should judge a steady im-
provement from the time of the stroke.

The Court : That does not tell us his condition, A: 1 should
judge that he was mentally able to know what he was doing.

The Court: On January 287 A: On January 28, a month
after his stroke.

Mr, McGeer: What were the living conditions in Pulice’s
house as far as you could see? A: The room he was in was
a bright cheery front room with lots of windows. Q: Com-
fortable or uncomfortable? A: Comfortably furnished, yes.”

It is clear that this medical testimony—uniform in its
nature—that the testator was of competent understanding,
supports the evidence of the eye-witnesses before and at
the time of the execution of the will. 1 do not consider it
necessary to go into an analysis of the many cases cited but
I would refer to National Trust Co. v. Taylor (1922), 68
D.L.R. 339, 32 Man. L.R. 274. Mathers, C.J.K.B., of Mani-
toba, has ably collated the authorities. The will in that case
was upheld where the will disregarded almost entirely the
claims of kindred and left nearly all the property to a
stranger. The present case is a very much stronger case.
Here, we have the bulk of the estate going to a sister of the
testator. For the foregoing reasons, I am satisfied that the
will was duly executed, and that the testator was of com-
petent understanding and a free agent. Unquestionably
there was no undue influence. There is no evidence what-
ever to support any such contention (also see Forman v.
Ryan (1912), 4 D.L.R. 27, 17 B.C.R. 130, afirmed on appeal
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to the Supreme Court of Canada but unreported. There, a
very valuable estate—-except as to $1,000 which went to a
sister—went to a stranger). 1 would, therefore, allow the
appeal. The will should be declared to be the last will and
testament of the testator and should be admitted to probate,
EBERTS, J. A., would allow the appeal.
Appeal allowed.

RE ESTATE OF D. W. MACDONALD.

Alberta Supreme Court, Walsh, J. November 9, 1922,
Dower (§IB—10)—Dower Act (ALTA.), 1917, CH. 14—To WHAT PRO-
PERTY ATTACHES—NATURE OF ESTATE—RIGHT OF ESTATE TO
PORTION OF RENT WHERE HOMESTEAD RENTED FURNISHED,
Under the Dower Act, 1917 (Alta.), ch. 14, a widow is only
entitled to dower in the house and premises which was occupied
by her husband as a residence. This does not include a house
and premises separated from the homestead property and which
is occupied by a tenant. The estate given by the Act to a wife
who survives her husband is an estate for her life and all the
incidents of a life tenancy attach to it. Where the homestead is
rented as a furnished house the estate is entitled to such propor-
tion of the rent as the value of the furniture in it bears to the
value of the widow's furniture in it.

QUESTIONS submitted to Walsh, J., as to the right of a
widow to dower in certain property.

The facts of the case are fully set out in the judgment
delivered.

J. K. Macdonald, for executors and the infants.

Frank Ford, K.C., for the widow.

WALSH, J.:—I answer the questions submitted to me as
follows :—1. The homestead of the testator for the purposes
of the Dower Act, 1917 (Alta.), ch. 14, is the three lots and
the house on them occupied by him as a residence, except
that part of the corner lot which is fenced off from the
rest of it and on a part of which a bungalow now occupied
by a tenant has been erected. Practically, the only argu-
ment before me as to this was over this excepted part of
the corner lot. Under sec. 2 (a) of the Dower Act, 1917
(Alta.), ch. 14, the expression “homestead” means “land
in a city, town or village, consisting or not more than four
adjoining lots in one block, as shewn on plan duly regis-
tered in the property registry office in that behalf, on which
the house occupied by the owner thereof as his residence is
situated.” For the purposes of this question the essential
words are “land . . . on which the house occupied by
the owner thereof as his residence is situated.”

I do not see how it can be said that the house occupied
by the testator is situate on this excepted parcel. Another
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house occupied by another person is upon it. Although it
forms a part of one of the lots comprisod within the home-
stead (and that is all that can be said in favor of the widow’s

claim to dower in it), it is physically separated from the R’ 'l" g

rest of that lot and the adjoining lot by a fence through °
which there is no opening into any part of the homestead.
The test, I think, is whether or not the residence of the
testator is situated upon it and it clearly is not.

2. The estate given by the Act to a wife who survives her
husband is an estate for her life (sec. 4). All of the inci-
dents of life tenancy attach, therefore, to it. She must pay
all taxes imposed on the land during her lifefime except
these imposed for local improvements, which being an en-
cumbrance must be met by the estate. Although she has an
insurable interest in the buildings which she may protect
by insurance, she is not bound to do so. The executors would
be well advised to keep up the insurance at the expense of
the estate, as their failure to do so might, in the event of
loss by fire, impose personal liability on them. The widow is
not liable for permissive waste, as, for instance, waste re-
sulting from ordinary wear and tear, or where the prop-
erty is by neglect suffered to become dilapidated, but is, of
course, liable for voluntary waste, that is waste resulting
from an act of commission as distinguished from one of
omission. The ordinary cost of upkeep and repair to which
such a place is subject must be met by the estate. The
charges of the character named in this question which the
estate has to meet are payable out of the income of the
estate,

It was suggested on the argument that a difficulty might
arise in the matter of the taxes against the corner lot if
the widow’s claim of dower in the excepted part was not
given effect to, as there is but one assessment of the entire
lot. Any taxes that have accrued in respect of it and been
paid since the testator’s death should be borne by the estate
and the widow, proportionately, having regard to the re-
spective values of the excepted part and the rest of the
lot which, by agreement, should be easily arrived at. For
the future, I think that a separate assessment of the two
parts of the lot should be insisted upon.

3. The estate is entitled to such proportion of the rent of
the homestead attributable to the fact that it is rented as a
furnished house as the value of the furniture of the estate in
it bears to the value of the widow’s furniture in it. Failing
an agreement as to this, it is the right and perhaps the
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duty of the executors to remove from the house the furni-
ture belonging to the estate. As the widow is not, in my
opinion, entitled to the rent of the bungalow, I need not
answer the rest of the question.

4. 1 was told on the argument that I need not answer this
question,

5. Upon the claim of the widow as set up in her affidavit
being corrohorated in a material respect by the affidavit of
some one else, the executors may admit and give effect to
her claim to this property.

Nothing was said about costs. If there is no agreement as
to them, the costs of all parties taxable under column 5 may
be paid out of the estate.

November 10.—Since writing the above the affidavit of
T. C. Fraser has been filed. It sufficiently corroborates the
story of the widow with respect to the property mentioned
in Question 5 to justify an order authorising the executors
to transfer the interests of the estate in it to her, and the
order will go accordingly.

Judgment accordingly.

CHIN TOY v. ARMITAGE.

British Columbia County Court, Thompson Co. Ct. J. Jirae 2, 1922,

Justice oF THE Peace (SIII—12)—Opium  AND DruG  AcTt, 1911
(CAN.), CH. 17, SEC. b (€)—CONVICTION UNDER—JURISDICTION

DIARY MAGISTRATE )T APPEARING ON FACE OF PRro-
CEEDINGS —FATALITY OF l)EFE('T—QUANHING CONVICTION,

The stipendiary Magistrate in and for the County of Kootenay
has no jurisdiction within the City of Cranbrook, unless in the
illness, or absence or at the request of the Police Magistrate of the
City of Cranbrook, and where such stipendiary Magistrate has
made a conviction in a case which should have been tried by the
Police Magistrate, and the jurisdiction of the stipendiary as above
stated docs not appear on the face of the proceedings the defect
is fatal and the conviction will be quashed.

ApPEAL from the decision of John Leask, acting as stip-
endiary Magistrate in and for the county of Kootenay,
whereby the accused was convicted, that he did in the city
of Cranbrook in the county of Kootenay on February 10,
1922, have in his possession without lawful authority a
quantity of drugs, to wit, opium, without first having ob-
tained a license contrary to sec. 5, sub-sec. 2, par. (e) of the
Opium and Drug Act, 1911 (Can.), ch. 17, as amended 1920
(Can.), ch. 31, sec. 5. Reversed. Conviction quashed.

W. A. Nisbet, for appellant.

G. F. Spreull, for respondents.

THoMPSON, Co. CT. J.:—Mr. Nisbet moved to quash the
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conviction on the ground that the jurisdiction of the magis-
trate did not appear in the information, the warrant to
search nor the conviction. Mr. John Leask is stipendiary
magistrate in and for the county of Kootenay. The alleged of-
fence took place within the city of Cranbrook. Mr. Nisbet
contends that the trial should have been heard and the con-
viction made by the Police Magistrate of the city of Cran-
brook, and that no person or persons could sit in his place
except in the illness or absence or at the request of such
Police Magistrate. Undoubtedly, no person or persons may
sit for a Police Magistrate of a municipality except under
such circumstances, and the fact that a stipendiary magis-
trate or justice of the peace does sit under these circum-
stances must be disclosed in the conviction. Rex v. Smith
(1919), 27 B.C.R. 338. Nor can extrinsic evidence be ad-
mitted to show why some persons other than the Police
Magistrate sat. Unless the jurisdiction of the magistrate
appears on the face of the proceedings, the defect is fatal.
Rex v. Hong Lee (1909), 15 Can. Cr. Cas. 39, 14 B.C.R. 248.

It was pointed out to me in argument that Mr. Leask is
at the same time Police Magistrate in and for the city of
Cranbrook and stipendiary magistrate in and for the county
of Kootenay, but no evidence on this point was offered and
I do not see how I can take judicial notice of this fact. Even
though such evidence had been offered, I do not think it
would affect the point in issue. In any event, the authorities
have chosen to bring the charge before the stipendiary mag-
istrate in and for the county of Kootenay who has no juris-
diction within the city of Cranbrook unless in the illness or
absence or at the request of the Police Magistrate. This
defect seems to me to be fatal; nor can it be cured by any
amendment. The proceedings in the Court below were a
nullity in that there is no jurisdiction shown in the convict-
ing magistrate.

I direct, therefore, that the appeal be allowed, the con-
viction quashed with costs. The magistrate and informant
will receive the usual protection.

Appeal allowed.

RE ENGINEERING PROFESSION ACT. RE JOHNSON.

Manitoba King's Bench, Dysart, J. October 10, 1922.
StAaTUTES (§IIA—95) —ENGINEERING PROFESSION Act, 1920 (MAN.),

CH. 38, sEC. T (2),—CONSTRUCTION—INTENTION OF LEGISLA-
TURE.

The Engineering Profession Act, 1920 (Man.), ch. 38, was
passed for the protection of the profession and the public against

11—70 p.L.R.
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the admission of unqualified persons, and a person who is not a
trained or technically qualified engineer, is not eligible for ad-
mission under see, 7T (2) of the Act although he has for the
required period been doing work for the Government which em-
braces part of the work of a professional engineer.

APPLICATION to compel the registration of the applicant
under the Engineering Profession Act, 1920 (Man.), ch.
38, see. T (2). Dismissed.

A. C. Campbell, for the applicant.

R. D. Guy, for the association.

DyYSART, J.:—This is an application to compe! the Associa-
tion of Professional Engineers to register the applicant as a
member of that association without examination. The appli-
cation is made under the provisions of the Engineering Pro-
fession Act, 1920 (Man.), ch. 38, sec. 7 (2) ; and is resisted
by the association on the ground that the applicant is eli-
gible only after examination, as provided by sec. 7 (4) of
the Act.

The two sections in question insofar as pertinent to this
inquiry are as follows :—

“7 (2) Any person residing in the Province of Mani-
toba at the date of the passing of this Act, who is at that
date and has been for one year previously practising as a
professional engineer, shall be entitled to be duly registered
as a member of the association without examination, pro-
vided that such person shall produce to the council satisfac-
tory proof of having so practised.

(4) Any person not otherwise qualified as hereinbefore
mentioned, and who may desire to become a registered
member of the association, shall make application to the
council, and shall submit to an examination, or shall submit
credentials in lieu of examination, whichever the council
may decide. =

The applicant is not in any sense a trained or technically
qualified engineer, and he declines to submit to any reason-
able examination that the council may prescribe. He has,
however, had experience in some branches of work which
fall within the scope of practical engineering. He has, since
March, 1919, been continuously employed “as a civil and
professional engineer” in the Department of Public Works,
Province of Manitoba, “in the laying out of roads.” His
work in this capacity has been carried on in the field only
in the summer months; in the winter months he has been
employed within doors by the same Department but in what
capacity does not clearly appear. On this record, and this
record alone, he seeks admission to the association.
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The question is, was he “practising as a professional
engineer” within the meaning of sec. 7 (2) ? The interpreta-
tion clause of the Act, sec. 2 (1), states that unless the con-
text otherwise requires,

“ ‘Professional engineering,” or ‘the practice of a profes-
sional engineer,” embraces the designing, supervision, the
advising on the design or supervision, and the advising on
the making of measurements for the construction, enlarge-
ment, alteration, improvement, maintenance. . . . of

highways, rou(h« and all other en-
gineering works. E

By the same section 2 (a) “a professional vngmoer means
any person registered as a professional engineer under the
provisions of this Act.” “The laying out of roads” in which
the applicant has been for some time employed, involves the
taking of levels, measurements, making cross-sections, de-
signing and building culverts, grading the roads, and such
like. This work would seem to fall easily within the range
of work embraced within “the practice of a professional
engineer” as set forth in sec. 2 (b), and if we were to pur-
sue our inquiry no farther it would seem that the applicant
is entitled to registration.

On behaif of the association, however, it is argued that
sec. 2 (D) is not conclusive; that it merely mentions some of
the works which are to be regarded as falling within the
meaning of “professional engineering”; and, chiefly, that
the whole design of the Act is to incorporate only qualified
engineers into an association for the common protection of
themselves and of the public.

The present Act became law on March 27, 1920, and there-
upon repealed and was substituted for the Manitoba Civil
Engineers Act, R.S.M. 1912, ch. 32, This earlier Act, sec.
15, provided that :—

“No person shall be entitled within this Province to

! act as engineer in laying out, advising on, con-
stllulmg or superintending the construction of any rail-
way or public work, or any work upon which public money
is expended, the cost of which shall exceed five hundred dol-

lars, unless such person . had certain specified
professional qualification or recognition, none of which this
applicant ever had. While that Act was still in force, and
in spite of its prohibitive clauses, the applicant, from March
1, 1919, was, according to affidavit evidence on file, “con-
tinuously in the employment of the Government of Mani-
toba as a civil and professional engineer in the Department
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Man.  of Public Works” in “the laying out of roads within the
kB, Province” It appears that the roads so laid out in each
—— case involved the expenditure of more than $1,000.
. Re From this state of affairs, only one conclusion can be
UNGINEER- . . P
NG Prop. drawn—either the applicant was not employed as a civil or '
essioN  professional engineer, or he was illegally so employed. If
.ﬁﬁ:&sﬁg the former, then he is clearly not entitled to a registration
‘under sec. T (2) of this Act; if the latter, then he bases his
Dysart, 3. claim for registration on grounds illegal under the former
Act. May he do so? May he now claim that this Act, in
effect, deprives him of his right to follow his profession to
earn his livelihood in his accustomed way? 1 think not.
Under the former Act, he had no right to be employed “as
a civil and professional engineer”; his employment as such
could have been prevented or discontinued. Or may he claim
that this Act legalizes his illegal employment, and so quali-
fies him as a professional engineer? Surely that was never
the intention of the Act. The Act is not retroactive. True
it speaks of “practising” as a professional engineer, but that
must mean lawfully “practising.” |
The underlying principles to be considered in construing 3
this Act are discussed in Craies Statute Law, 2nd ed., p. 104:
“The most firmly established rules for construing an ob-
scure enaciment are those laid down by the Barons of the
Exchequer in Heydon's case (1584), 3 Co. Rep. 7 a, 76 E.R. !
637, which have been continually cited with approval and
acted upon, and are as follows: ‘That for the suré and true
interpretation of all statutes in general (be they penal or
. beneficial, restrictive or enlarging of the common law),
four things are to be discerned and considered. (1) What 1
was the common law before the making of the Act. (2)
What was the mischief and defect for which the common
law did not provide. (3) What remedy the Parliament hath
resolved and appointed to cure the disease of the common-
wealth. (4) The true reason of the remedy. And then the
office of all the Judges is always to make such construction
as shall suppress the mischief and advance the remedy, and .
to suppress subtle inventions and evasions for the continu-
ance of the mischief and pro privato commodo, and to add
i force and life to the cure and remedy according to the true t
intent of the makers of the Act pro bono publico.” These R
rules are still in full force and effect, with the addition that
regard must now be had not only to the common law, but
I also to prior legislation and to the judicial interpretation
w thereof.” i a
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Applying these principles to this application, it cannot be
justly said that this Act deprives the applicant of any right
to practise as a professional engineer. He is not a civil en-
gineer and never was. He is not now lawfully practising as
such and never was. He loses no rights by the restrictions
imposed by the Act. His employment is the same now as it
was before this Act was passed. If his employment is civil
engineering now, so was it under the former Act—in each
case illegal ; he cannot convert the former wrong into a pre-
sent right. If his present employment is not civil engineer-
ing, neither was it so under the earlier Act, and so he was
not so “practising” within the meaning of sec. 7 (2).

Of course, there is nothing in the Act to prevent the appli-
cant from gaining admission to the association by qualify-
ing under sec. 7 (4).

The whole spirit of this Act is to organise the profession
of civil engineers, The motives for organization are no
doubt protection of the profession and the public against
the admission of unqualified persons who hold themselves
out as engineers. If this application were allowed, the effect
would be precisely what the Act aims to prevent.

The application will, therefore, be dismissed.

As to costs, inasmuch as the Act as framed has left it open
to the applicant to seek registration with some expectation
of success, there will be no costs allowed to either party.

Application dismissed.

NEWLANDS SAWMILLS Co. v. BATEMAN,

British  Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher, MePhillips and Eberts, JJ.A. October 3, 1922,
FRAUDULENT CONVEYANCES (§VII—35) —VOLUNTARY co
WIFE—HAZARDOUS ENTERPRISE—HUSBAND  SoL

QUENT CREDITORS—RIGHT TO SET ASIDE.

A voluntary conveyance of his farm which comprised practi-
cally all his assets, by a husband to his wife, on the eve of his
entering into a hazardous logging contract, may be set aside as
fraudulent by creditors whose claims arise through such con-

tract aithough at the time of the conveyance the husband was not
insolvent.

[McGuire v. Ottawa Wine Vaunlts Co. (1912), 13 D.L.R. 81, 48
Can. S.C.R. 44, followed.]

APPEAL by plaintiff from the trial judgment in an action

to set aside a conveyance as a fraud against creditors.
Reversed.

E. C. Mayers, for appellant.

W. Martin Griffin, for respondent.

MAcpoNALD, C.J.A.:—This action was brought to set
aside a conveyance by James Edward Bateman to his wife,
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B.C.  Minnie Bateman of a farm, being the principal item of the
CA. assets of the grantor, on the ground that the same was made
—_ to defeat the plaintiffs who subsequentiy became the credi-
NEWLANDStors of Bateman.

“":.:,‘"“"" Just previous to the date of the conveyance Bateman had
+.  entered into a contract with the plaintiffs to cut and boom
"MU‘AN-mgq The contract was rather an extensive one considering
Macdonara, the financial position of the defendant Bateman and was, in
C.J. A my opinion, a hazardous one within the meaning of that
term as used in cases of this kind. It is to be noted that the
contract calls for the commencement of logging operations
on May 10, 1920, and that the conveyance in question in this

action was made, on May 22 of the same year.

The submission of counsel for the defendants was that
as Bateman had no creditors at the time he entered into the
contract he was entitled to make a voluntary conveyance to
his wife of the property in question. The authorities to
which we were reterred do not sustain this contention. It is
a question to be decided upon the proper inference to be
drawn from the facts and circumstances of the particular
case as to whether there was an intention to defeat creditors
or not, and if there was the intention to defeat creditors,
then it does not matter whether it was to defeat present or
future creditors. See the observations of Lord Hardwicke,

i in Townshend v. Windham (1750), 2 Ves, 1, at p. 11, 25,

E.R. 1, where he says:—“But if any mark of fraud, collu-
sion or intent to deceive subseqyuent creditors appears, they

b will make it void.”

i In Mackay v. Douglas (1872), L.R. 14 Eq. 106, 41 L.J.
(Ch.) 539, 26 L.T. 721, 20 W.R. 652, the facts there were
that the transfer of the property was made at a time when
the transferor had no creditors but was about to engage in
the bakery business. This transfer was set aside.

In the Sun Life Ass’ce. Co. of Canada v. Elliott (1900),

31 Can. S.C.R. 91, reversing (1900), 7 B.C.R. 189, the facts
were very similar as bearing upon the point at issue to those
in this case. Counsel sought to distinguish that case be-
cause the grantor had conveyed away his entire property,
while here it is said that the defendant Bateman had some
property consisting of chattels left after conveying the farm
to his wife. I do not think, however, that that decision was
founded upon that circumstance, but rather upon the infer-
ence to be drawn from the whole transaction that the intent
was to put the assets out of the reach of crediors.

The latest case to which we have been referred is McGuire

.-




70 D.L.R.] DoMINION LAW REPORTS.

v, Ottawa Wine Vaults Co. (1913), 13 D.L.R. 81, 48 Can.
S.C.R. 44 affirming (1912), 8 D.L.R. 229, 27 O.L.R. 319.
That case, to my mind, is indistinguishable in principle from
the case at Bar. I am bound by it, but apart from this, the
decision is consistent with the authorities to which I have
referred above.

In this view of the case, it is unnecessary to consider that
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portion of, the argument which dealt with the effect of them.rin. 4. A

Land Registry Act upon the transaction. 1 think the con-
veyance was fraudulent.

I would allow the appeal.

MARTIN, J.A.:—On April 28, 1920, the male defendant
entered into a contract with the plaintiff company to cut,
log and boom all the merchantable timber on a certain lot,
but differences having arisen between the parties in the
execution of the contract the company on August 31, gave
notice of cancellation thereof and on September 18, of the
same year the said defendant began an action for damages
against the company with the ultimate result upon appeal
that he not only lost it, but the company recovered judgment
on its counterclaim against him for money overpaid for
$650.78, with $2,400 costs, and registered its judgment on
November 4, 1921. On May 22, after the making of the said
contract, said defendant executed a conveyance of his farm
homestead (preempted in 1911) to his wife, subject to a
mortigage of $1,500 to the Land Settlement Board, which
conveyance was not registered till December 27, thercafter;
at the time of the said conveyance, it is admitted that the
said defendant did not owe the company, on the contrary,
the company probably owed him.

The first question to be decided is whether or no the con-
veyance is to be regarded as a voluntary one, and, to satis-
fy myself in this distressing case, I have read all the evi-
dence, in addition to that to which we were referred, with
the result that, in my opinion, the Judge below correctly
reached the conclusion that it was voluntary, being a gift to
the wife. The further question then arises, can the gift be
supported in the circumstances? It appears that the said
defendant had been engaged in logging and farming on the
Skeena river before he moved to his said preemption on
Eaglet Lake, near Giscome, in 1911, since which time he has
been solely engaged in farming it till he entered into the said
logging contract. At the time he did so, his wife objected
on two grounds; that it was dangerous to him personally,
owing to the locality being a “very rough piece of ground, all
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B.C. hills and ledges and a dangerous place to work” and also
caA. that “I did not favour him going logging and leaving, the
—— farm on my shoulders.” At the time of the trial the
NEWLANDSjudgment which is appealed from (November, 1921)
h'"(“'::."“l‘sthe husband was 60 years old and the wife 56. Naturally,
v the husband expected to make money out of the con-
BATEMAN.tract, or he would not have entered into it, but it
Martin, 3. A.Was apparent to him that there was considerable personal
risk, at least in its execution, especially at his time
of life, for he admits that his wife thought “I was liable to
be killed any day,” and hence he gave her the conveyance.
This personal hazard it is impossible to distinguish from the
business hazard of such a venture as this, because the per-
sonal supervision, experience and activity of the contracting
party would inevitably be the decisive factors in success or
failure, and if he were incapacitated, only failure would re-
sult. But, in addition to this, there is the evidence of the
witness Bogue, that

“in logging contracts as a rule, they are more or less of a
hazardous nature and it is customary with mill companies
making contracts to hold back a certain percentage for ful-
filment of the contract so that they won’t take off a piece or
do part of the work, and necessarily it costs more money to
remove the balance if it is left.............cc....
Moreover, there is the fact that the defendant was leaving
his farm work after being engaged in it for 9 years to take
up again another kind of work which he had long discon-
tinued. It is impossible therefore, in my opinion, to regard
this new venture as being otherwise than of a hazardous
nature, however difficult it may be to give a definition to
that expression, depending as it does upon the circumstances
of each case, and, it is clear to me, at least, that the convey-
ance was made to protect his wife and himself {rom his
future creditors in case of failure. The farm conveyed
admittedly comprised the bulk of his props ; two wit-
nesses deposed (without contradiction) that he stated to the
representative of the plaintiff company during the negotia-
tions preceding the contract, that it was worth $10,000, and
all his remaining property was valued at only $1,500 in the
bill of sale of it which he gave to his wife a little more

than 3 months later, on August 2.
The leading cases in Canada on the subject are Sun Life
Ass'ce. Co. of Canada v. Elliott, 7T B.C.R. 189, reversed by
31 Can. S.C.R. 91; and McGuire v. Ottawa Wine Vaults Co.
8 D.L.R. 229. 27 O.L.R. 319; 13 D.L.R. 81, 48 Can. S.C.R. 44;




1l-
or
to

g
ke
n-
rd
us
to
es
)".
iis
ed
it-
he

d

70 D.L.R.] DoMINION LAW REPORTS.

in the former, the donor denuded himself of all his property
while he had mortgages outstanding which were in arrear,
so it differs considerably from the case at Bar; in the latter
the facts much more closely approach those before us, the
only material difference being that the conveyance was not
made till 3 months after the new venture was embarked
upon but the grantor at that time was found to be still in a

solvent position, nevertheless, the conveyance was set asideMartin, J.

as a fraud upon subsequent creditors because, as Anglin, J.
puts it, 13 D.L.R. at p. 87:—

“this conveyance was made with the intent of protecting
the property transferred from the claims of possible, if not
probable, future creditors of the hazardous business in
which the defendant John L. McGuire had shortly before
embarked............ I agree with the Court of Appeal 8 D.L.R.
229, that this case is governed by the principles on which
Mackay v. Douglas L.R. 14 Eq. 106 approved by the Court
of Appeal in Ex parte Russell, In re Butterworth (1882),
19 Ch. D. 588, was decided.”

And Duff, J., said, 13 D.L.R. at p. 87:—

“The burden was consequently upon the plaintiffs at the
outset to shew that the conveyance was made by the debtor
with a view to protecting himself or his family against the
consequences of failure in the business into which he had a
short time before entered. I think the fact that a collapse
did come within a few months after the execution of the
conveyance was sufficient to shift the burden to the appell-
ants of shewing that such was not the intent of the transac-
tion. I do not think that burden has been discharged.”

The case of Mackay v. Douglas, to which we must look for
the governing principle on a voluntary settlement, is re-
ported in four reports, viz.: L.R. 14 Eq. 106, 41 L.J. (Ch).
539, 26 L.T. 721, 20 W.R. 652, and, as a whole, the best re-
port of the judgment is to be found in the Law Times, but,
in essentials, it is identical with that in the Law Journal
and the headnote is the same: the headnote in the Law Re-
ports is incorrect as will be noted later. In that case, the
voluntary conveyance was made before engaging in the
trade in question and so it is on all fours with the case at
Bar. The questions involved is stated by Malins, V.C., at
the beginning of his judgment, thus:—

“Can a man who contemplates trade—or who, in point of
fact, whether he contemplated it at the precise moment
when he executed the voluntary settlement or not, does, very
soon after executing a voluntary settlement, enter into
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B.C. trade, thereby incurring liabilities which end in a disastrous
C.A. state of affairs—make a voluntary settlement which shall
“_ be good against the creditors who become so in the course
NEWLANDSof his trade? 1 am not aware of any case upon the exact
SAYMILLS point, and very few of the cases cited have any immediate
».  bearing upon it. But is the statute of Elizabeth so very
BATEMAN. ghort in its effect that it will not cover a case where a man,
Martin. 5. a0n the very eve of entering into trade, takes the bulk of his
property and puts it into a voluntary settlement, and then
becomes insolvent a few months afterwards? Is it to be
said that that settlement cannot be reached by any principle
of law? My opinion is, that the law is in a totally different
condition, and that when a man gets into difficulties shortly
after the execution of a voluntary settlement the practice of

the Court is clear.”

And this “clear practice” he thus sums up on p. 542, in
adopting :

“The rule laid down by Lord Hardwicke in Stileman v.
Ashdown (1742), 2 Atk. 477, 26 E.R. 688, is one which com-
mends itself to one’s judgment, and I read it thus, that if a
man executes a voluntary settlement with a view to a state
of things when he may become indebted, that makes it
fraudulent just as if he were indebted at the time. In the
present case Mr. Douglas made the settlement, I am per-
fectly satisfied, with the view that he was going into
partnership; that in that partnership he might become
bankrupt or insolvent, might be utterly ruined; he did it
with the view that he might be indebted, and therefore in
that view the settlement, in my opinion, was fraudulent and
void against creditors. The conclusion which I arrive at in
this case proceeds upon the broad ground that a man who
contemplates going into trade cannot, on the eve of doing
so, take the bulk of his property out of the reach of those
who may become his creditors in his trading operations.
His doing so, as Lord Hardwicke said, with a view to his be-
coming indebted, would be as fraudulent as if he owed the
debts at the very time. In the present case, if Douglas had
been at the time a member of the partnership which became
insolvent, no question could have been raised, and I regard
the settlement as having been made for the purpose of avoid-
ing the consequences of that insolvency, and in my opinion,
therefore, it is equally fraudulent.

And to make his application of the rule beyond doubt he
had already stated (p. 542) conditions in which the settle-
ment could have been supported, thus :—

TS £ v RN s
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“If Mr. Douglas had not gone into trade, and had not
contemplated trade at the time, but some years afterwards,

under a totally new state of things, had made up his mind to

go into trade, I should have had no hestitation in coming to
the conclusion that, inasmuch as he was solvent at the time,
and had not entered into or contemplated any contract which
could lead to insolvency, his subsequent insolvency could
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have had no effect in invalidating the settlement which heMartin, 4. A.

had made upon his wife and family.”

And he concludes his observations with a reiteration of
the broad ground upon which he bases his decision.

The expression “trade” is not, of course, used in a narrow
sense, but includes any business venture, as ¢.g., the hotel
business in McGuire's case, supra.

It thus becomes apparent that the principle is based upon
the contemplated entry into a trading or other venture
which “might” lead to indebtedness merely, and it is not
necessary that the business should be of a hazardous nature,
and the use of that expression in the headnote in the Law
Reports, and the consequent restriction of the principle to
the special class of hazardous undertakings is not justified
by anything in the judgment when it is closely examined,
though it is true that the firm in which Douglas became a
partner had been to his knowledge, and continued to be en-
gaged in speculations in jute which made the business of
a “rather reckless nature” as the Vice Chancellor said
L.R. 14 Eq. at p. 120 nevertheless, the result would have
been the same upon the “broad ground” clearly laid down
if insolvency had resulted as one of the ordinary risks of

the partnership’s business operations, quite apart from the
jute speculations. The headnotes in the other three reports
property omit this restriction and simply state the principle
upon the broad ground of a voluntary settlement executed
on the eve of going into trade. It is desirable to notice this
error because the Law Report’s headnote was adopted by
Garrow, J.A., in the Court of Appeal for Ontario in
McGuire’s case, 8 D.L.R. at pp. 230-231, 27 O.L.R. at p. 322
without reference to the other reports which are of equal
authority; indeed the Law Journal because of its great
seniority and high reputation may well claim precedence.
In this province the case of Lai Hop v. Jackson (1895),
4 B.C.R. 168, is also based upon Mackay v. Douglas, and it
was one in which it was found that the settlor was not only
carrying on a hazardous business but was open to an offer
to extend it; he had in fact, while carrying on a saloon busi-
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B.C. ness, been engaged in opium smuggling “the profits of
cA.  Which were large and the risk great” and while the saloon
" business was running behind he made the impeached volun-
T;'EWI-ANDItary conveyance to his wife, so on no ground could it have
SAYMILSheen supported. The latest case on the subject is Jeffrey v.
v. Aagaard (1922), 68 D.L.R. 291, 32 Man L.R. 173, where
BATEMAN.ggain the erroneous headnote in Mackay v. Douglas is
Murtin. 3. aadopted though, in any event, it was well said that what the
defendant had done was hazardous in handing over the
management of his restaurant business to a young and in-
experienced son under a new partnership agreement, and
then leaving the country: Dennistoun, J.A., went the
length of saying, 68 D.L.R. at p. 296 that :—“The restaurant
business is a hazardous business inasmuch as it depends

very largely upon the character of the management.”

With all due deference, if that is the test, what business
or undertaking is not hazardous? If there is no capable
“head” at the top, the bottom will soon fall out of any enter-
prise.

In Ex parte Russel, 19 Ch. D. 588, the Court of Appeal
approved Mackay v. Douglas, Lindley, L.J., saying, p. 601,
that it is “one of the most valuable decisions that we have
on the statute of Elizabeth. (12 Eliz. ch. 5). There, the
settler was a thriving baker, but he decided to go into the
business of a grocer about which he knew nothing, and as
Lindley, L.J., puts it p. 601:—

“He was perfectly aware that entering upon a business to
which he had not been brought up was a risky thing, and,
therefore, he made a settlement, settling substantially the
whole of his property upon his wife and children. What
was that for? Obviously, not simply to benefit his wife and
children, but to screen and protect them against the un-
known risks of the new adventure.”

Applying these authorities to the case at Bar, I can only
reach the conclusion that the conveyance in question must
be deemed fraudulent whether the “new adventure” of the
logging contract be regarded as “hazardous” or not, though,
in my opinion, it was so: I have drawn attention to the true
extent of the decision in Mackay v. Douglas in case the con-
trary view should be taken: it is to be noted in McGuires
case, supra, neither Idington, J., nor Duff, J., bases his judg-
ment upon hazard.

It only remains to be said that I have no doubt that sec.
7 of the Fraudulent Preferences Act, R.S.B.C. 1911, ch. 94,
authorizes these proceedings.
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The appeal therefore should be allowed.

GALLIHER, J.A.:—The trial Judge has found as a fact that
Mrs. Bateman was not a creditor of her husband, and that
the deed to her was a voluntary conveyance. I am not pre-
pared to say he is clearly wrong in that conclusion. Assum-
ing then that there was a voluntary conveyance, the poin
seems to me to be covered by MacKay v. Douglas, L.R. 14
Eq. 106, approved of in Ex parte Russell, 19 Ch. D, 588.

The matter also came up in the Supreme Court of Canada
in McGuire V. Ottawa Wine Vaults, 13 D.L.R. 81, 48 Can.
S.C.R. 44. 1In each of these cases, the transaction was held
to be a fraud upon creditors, and I see nothing in the facts
of this case to take it out of the principles there laid down.

The appeal should be allowed.

McPHiLLIPS, J.A. (dissenting) :—I am of the opinion
that the appeal should be dismissed.

I agree with the result arrived at by the trial Judge, Mac-
donald, J., that is that the conveyance to the wife effec-
tively passed the title and that that title being subsequently
registered is unaffected by the certificate of judgment. The
conveyance of the husband to the wife though was, in my
opinion, upon the evidence a conveyance for valuable con-
sideration and is supportable upon that ground. The evidence
is ample that advances of money were made by the wife to
the husband and repeated requests were made for the trans-
fer of the farm to her. The case would be an exceedingly
hard one if it should be found to be intractable law that this
transaction must be set aside. In my opinion, there is no
such compulsion upon the facts of this case with the greatest
respect to all contrary opinion. I am satisfied that the title
of the wife is unassailable. The basis of attack—that the
conveyance was executed coincident with the entry into a
hazardous contract is not open or available in view of the
proceedings had and taken and hearing had in a summary
way in any case the contract was not hazardous to life or
limb. In every other way, it was deemed to be a lucrative
contract, I cannot view it that the case is one which comes
within the ratio decidendi of the decided cases upon this
phase of the matter, if this point was open, there was no
attack upon the ground of fraudulent preference.

I would dismiss the appeal.

Appeal allowed.
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HART v. GOLDFINE Ltd., Re ROSENZWEIG.
Quebee King's Bench, Lamothe, C.J., Greenshields, Dorion, Tellicr,
and Berwiev, JJ. May 18, 1921.

BANKRUPTCY (§II—18) —SALE OF GOODS—UNPAID VENDOR—RIGHT T0
RECOVER GOODS FROM TRUSTEE—C.C. (QUE.) ART. 1543—CoN-
STRUCTION.

There is nothing in the Bankruptey Act which takes away the
right of an unpaid vendor of goods under art. 1543 (Que.) C.C.
to ask for the dissolution of the sale and to recover the goods
from the authorised trustee provided the right be exercised
within thirty days of delivery.

[I’ount:u'riy v. Hart (1920), 56 D.L.R. 101 (Annotated),
afﬁrﬂcd.] See Annotations, 53 D.L.R. 135, 56 D.L.R. 104, 59
D.L.R. 1.

APPEAL by an authorised trustee from the judgment of
the Quebec Superior Court on a petition by an unpaid ven-
dor to have a sale of goods to an insolvent debtor set aside
and the goods returned to him. Affirmed.

The respondent had sold goods to the insolvent, the price
of which was payable half cash and half in 30 days. The
day the goods were delivered and before any payment was
made, the buyer was served by a creditor with a bankruptey
petition under the Bankruptcy Act, 1919 (Can.), ch. 36.

The respondent company presented a petition demanding
that the sale be declared null and set aside and that the
trustee be ordered to deliver up to it the goods sold which
were in his hands. The Superior Court granted the petition,
56 D.L.R. 101 (annotated).

Cohen, Gendron & Bernstein, for appellant,

Benjamin Benoit, for respondent.

LAMOTHE, C.J.:—The unpaid vendor of a moveable thing
may in our law exercise three privileges: (1) The right to
revendicate the thing sold within 8 days of delivery, or 30
days, in case of bankruptcy (art. 1998, C.C. (Que.)); (2)
The right to be privileged on the price (art. 1998, C.C.
(Que.)); (3) The right to ask the rescission of the sale
if the goods are still in the possession of the debtor. This
right must be exercised, in case of bankruptcy, within 30
days of delivery.

These three privileged rights of the seller are distinct
from each other; only the last of these rights is involved in
this case.

Has the new bankruptcy law made away with the privi-
leged right conferred to the seller by art. 1543, C.C. (Que.).
There is no text of the Bankruptcy Act 1919 (Can.), ch.
36, which says so. It is claimed that this right has been
abolished by implication. Abrogation by implication, in
«civilized countries, is not easily admitted. It is admitted




®m oo

-

o
0

le
is
30

70 D.L.R.] DoOMINION LAW REPORTS.

only when the new law contains a provision inconsistent
with former law, or when the new law contains express
provision upon the particular matter to which the former
law relates. Nothing of that kind is found in the Bank-
ruptey Act; the constitutional power of the federal Parlia-
ment to legislate on these matters is not put in question in
the present cause.

It is possible that, in other provinces, there exists on
certain matters civil laws different from those recognized in
the province of Quebec, as to chattel mortgages, etc. The
abrogation of those rights is not to be presumed.

The appellant says in brief: that there was a sale, and
the sale has been made complete by the simple consent of
the parties (art. 1472, C.C. (Que.)); that art. 1543 C.C.
(Que.), creates a tacit resolutive clause which cannot be put
into effect after bankruptcey.

What is the nature of the unpaid vendor’s right? The
authors do not agree. Some speak of that right as putting
on the shoulders of the seller a right of retention, others
consider it as part of the property right. It is certain that
under our law the buyer of unpaid goods has not the “abso-
lute” property of same. With the purpose of guaranteeing
the seller, the law has created for him a special right in the
thing sold, a right which exists even after delivery. The
seller is a “secured vendor” in this sense.

In the present case the delivery of the goods appears to
have been obtained through deceit and upon the false pro-
mise of the buyer to send immediately a cheque for half of
the purchase-price, affirmation of which was made at the
hearing and which was not denied ; this taints that delivery;
this fraud cannot give rights to the buyer. Though the
sale of goods for cash be perfect by the consent alone of the
parties, the right to take possession is transferred to the
buyer only at the time of payment (art. 1544, C.C. (Que)).
Will it be said that, in that case, if the buyer’s bankruptcy
intervenes, the seller loses every right in the thing sold.
Then, he would be obliged to remit these goods to the official
trustee, even without any payment. Such consequence is
repugnant; it is sufficient to point it out. The simple con-
sent to the sale is then not sufficient to cause the goods sold
to pass into the bankrupt estate; a delivery, not tainted with
error made after the sale, leaves a special right in the goods
sold in favour of the seller, which right weakens by so much
that of the buyer.
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Que. This right acquired before bankruptcy, remains to the
KB, seller, in my opinion, after bankruptey, seeing that no ex-
~  press provision deprives him of it. T share entirely the
HART  opinion of Panneton, J., 56 D.L.R. 101, who has rendered
Gorppingthe judgment appealed from; his notes are amply sufficient
L. Re to elucidate the question.
':ﬁf‘;:' GREENSHIELDS, J., concurs in dismissing the appeal.

DoRION, J.:—I am of opinion to confirm the judgment of

Tellier, 3. the Court of first instance. The privilege of revendication
does not exist, at least I incline to think so, because the sale
was made on credit and privileges are to be construed ac-
cording to strict law. However, I find nothing in the Bank-
ruptey Act which renders null conditional contracts and the
rights resulting therefrom. Section 50 provides only for
proof of debts payable at a future time; it does not deal
with conditions which would revoke the sale. The rule
inclusio unius est exelusio alterius, has no application
against the common law, and the Bankruptcy Act contains
nothing contrary to our provincial law on that subject.
Consequently, the creditor, unpaid seller, can have the sale
annulled, even though made without a resolutive clause for
non-payment of the price. In that case, the thing which has
been the subject of the sale, becomes again the property of
the seller, with retroactive effect.

TELLIER, J.:—Is the right of the unpaid vendor to re-
vendicate against his buyer the moveable thing which he
has sold him, or to ask the rescission of the sale, affected
by the bankruptcy and assignment of this buyer? This is
the question which presents itself in this cause. The Superior
Court has judged in favour of the seller. The trustee who
represents the buyer appeals from this judgment.

What are, in the Province of Quebec, the privileged rights
of the seller of a moveable thing of which purchase-price
has not been paid? Section 1998, C.C. (Que.), recognizes
two of them: (1) Rights to revendicate the thing; (2)
Right to be privileged on the price of the thing if it happens
to be sold judicially.

Section 1543, C.C. (Que.), in conformity, besides with
the general principles applying to obligations, expressly
recognizes a third right for the seller; the right to ask the
rescission of the sale.

Let us examine, one after the other, each of these rights,
in order to ascertain to what conditions they are subject :—

(1) The right to revendicate.—It is subject to four con-
ditions: C.C. (Que.), art. 1999, Re Henning (1921), 61
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D.L.R. 214, at pp. 215, 216 (a) The sale must not have been
made on credit; (b) The thing must still be entire and in
the same condition; (¢) The thing must not have passed
into the hands of a third party who has paid for it; (d) It
must be exercised within 8 days after the delivery: saving
the provision concerning insolvent traders contained in the
last preceding article (art. 1889, C.C. (Que.)), in the case
of insolvent traders the right must be exercised within 30
days after delivery (arts. 1998 and 1999, C.C. (Que.)).

(2) The right of preference.—If the thing is sold at a
judicial sale, the proceeds of the sale go entirely to the un-
paid seller, after payment of the costs and, in certain cases,
of the lessor and pledgee.

(3) The right to obtain rescission of the sale.—This right
is subject only to two conditions: (a) The thing must be
still in the possession of the buyer; (b) If the buyer is in-
solvent, the action in rescission must be taken within 30
days of delivery of the thing sold.

These are, in a general way, the privileged rights of the
unpaid seller. What are the rights of the seller, in the pre-
sent instance? Has it the right to revendicate?

The affirmative, no doubt, could be sustained with enough
reason, as only one-half of the purchase-price was payable
at a future time the other half being payable in cash. It is not
to be presumed that the seller has consented to deprive itself
of its property right before payment of what it was to
receive in cash. It is rather the contrary which appears by
the evidence. According to the teaching of Pothier on Sale,
in synallagmatic contracts every one is presumed to be will-
ing to fulfil his undertaking only inasmuch as the other
party will fulfil, at the same time, his own. Section 323, at
p. 204, of Pothier on Sale, says:

323, It is peculiar to the delivery which is made in execu-
tion of the contract of sale, that it does not transfer the
property to the buyer except when the seller has paid or
satisfied the price. The reason is, that the seller who sells
for ready money is considered not to have an intention to
transfer the property except upon that condition.”

Whatever may be the right of the petitioner to revendi-
cate, be it founded or not, I do not wish to dwell on this
point, because I am convinced that this case can easily
enough be decided independently of the above right.

I am of opinion, like Panneton, J., in the Court below,
56 D.L.R. 101, that the petitioner is entitled to the rescis-
sion of the sale, after bankruptcy as well as before.

12—70 p.L.R.
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The goods which the petitioner has sold have not ceased,
notwithstanding the bankruptey, to remain in the possession
of the buyer Rosenzweig. It is still he who is proprietor, if
he ever has become so, notwithstanding he has paid noth-
ing of what he had to pay to become proprietor and to
legitimately take possession of same.

He will continue to be so till the sale by the trustee or a
settlement with his creditors. As for the trustee, he is only
a mandatory. He is not a third party. Allow, if you wish,
that he represents the creditors, still he has no more rights
than they insofar as the property right is concerned. Now,
they, the creditors, are not proprietors. The estate of the
debtor does not belong to them. They have not acquired
any real right on same. Above all they cannot claim any
right on same beyond what the debtor himself could claim.
They have no more rights than he had himself, being only
his creditors. If there was in his estate something which
did not belong to him, he has not become the proprietor of
same by the fact of his bankruptey. Equally, if his property
right was subject to a resolutive condition before his bank-
ruptey, bankruptey does not make that right absolute. This
is precisely the case concerning the merchandise bought
from the petitioner. The bankrupt had only a resolvable
right in same, the resolutive condition being always implied
in all moveable sales. His right remains after bankruptcy
what it was before.

The Bankruptey Act, 1919 (Can.), ch. 36, has effected no
change in qur former laws concerning sale. The privileged
rights of the unpaid seller are still the same, they have not
been affected. 1 am of opinion that there is nothing to find
fault with in the judgment of the Superior Court, of which
the trustee complains. I would consequently, dismiss the ap-
peal with costs,

As to the motion for dismissal of the appeal, it loses all
its utility since the Court disposes of the case on the merits.
I would dismiss it without costs.

BERNIER, J., concurs in dismissing the appeal.

Appeal dismissed.

TRUSTEE COMPANY v. MANITOBA BRIDGE & IRON
WORKS LTD.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A. November 15, 1922,

Parties (§ IIB—119)—ADDING PARTIES DEFENDANT—ACTION COM-
MENCED AGAINST PROVINCIAL COMPANY—DOMINION COMPANY

N
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PURCHASING ASSETS AND ASSUMING LIABILITIES—MANITOBA
KING'S BENCH RULE 220—DISCRETION OF COURT.

In an action for breach of contract against a provincial com-
pany, where it appears after the action has been commenced that
a Dominion company has been incorporated bearing the same
name as the provincial company, and has purchased the assets of
the old company, and assumed certain of its liabilities, Manitoba
K.B. Rule 220, para. 2, enables the Court or Judge to add the
Dominion company as a party defendant, on an application to
amend the statement of claim, and where the Referee in Cham-
bers has allowed the amendment and his decision has been upheld
by a Judge of the King's Bench, the Court of Appeal will not
reverse such decision, the liability of the company added, being
dependant on evidence to be given at the trial and not on mere
interlocutory proceedings in the action.

[Gas Power Age v. Central Garage Co. (1911), 21 Man. L.R.
496, discussed.]

APPEAL by defendant from the judgment of the Court of
King's Bench affirming the Referee in Chambers allowing
the plaintiff to amend his statement of claim by adding a
party defendant. Affirmed.

The judgment appealed from is as follows :—

This is an action for damages for breach of a contract
made in 1915 by the defendants with Tremblay, McDermott
Co. for the supply of steel for the construction of the
Greater Winnipeg Water District aqueduct.

The plaintiff is the assignee under the Bankruptey Act
of the Tremblay, McDermott Co. The breach of contract
complained of took place in the years 1916 and 1917. Sub-
sequently, a company bearing the same name as the defen-
dant company was incorporated under the Dominion Com-
panies Act, R.S.C. 1906, ch. 79, and in the spring of 1918
the defendants assigned and transferred to this new com-
pany all its assets in consideration of its capital stock, and
at the same time the defendants ceased to do business, the
business thereafter being carried on by the new company.

After defence filed, the plaintiff applied and obtained from
the Referee an order permitting it to add the new company
as a defendant and to amend the statement of claim so as
to claim damages against the new company. From this
order the defendants appeal.

It is not charged that the incorporation of the new com-
pany and the transfer to it of the assets of the defendants
was made with any fraudulent intent. Counsel for the
plaintiff admitted that the situation is the same as though
the sale and transfer of the defendants’ assets had been
made to a corporation of different name and different share-
holders, which had no other relation to the plaintiff or de-
fendants than that created by the agreement made between
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the defendants and the new company for the sale and trans-
fer to the latter of its assets. He bases the right to add the

—— new company as a defendant upon the ground that the new
TRUSTEE company is liable for the damage claimed (1) Because the

v,

contract was made with the defendants “its successors and

MantroBa assigns,” and (2) Because by the agreement between the
B';“(')‘": & jefendants and the new company the latter agreed to as-
Works Lrpsume and pay all the liabilities of the defendants, including

Perdue,
J M

the liability arising under the original agreement.

The ratio decidendi of Gas Power Age V. Central Garage
Co. (1911), 21 Man. L.R. 496, shews that if the plaintiff had
joined the new company as a defendant at the commence-
ment of the action it could not have had its name stricken
out. If the plaintiff might have made the new company
an original defendant it should now be permitted to add it.

1 do not think that I should determine in a summary way
that the plaintiff has no cause of action against the new com-
pany. That question can best be decided at the trial.

I think the order of the Referee was right and I, there-
fore, dismiss the appeal, but, under all the circumstances,
with costs in the cause.

1. Pitblado, K.C., and W. J. Moran, for appellant.

E. K. Williams, for respondents.

PERDUE, C.J.M.:—The plaintiff, the Trustee Company, is
the trustee in bankruptcy of the J. H. Tremblay Company,
Ltd. The action is brought to recover damages alleged to
have arisen from a breach of contract on the part of the
defendants in failing to supply all steel reinforcing bars
required by the plaintiffs, other than the Trustee Company,
in connection with the construction of a 20 mile section of
the aqueduct of the Greater Winnipeg Water District. The
defendants, the Manitoba Bridge and Iron Works, Ltd., by
their statement of defence, besides denying liability and
raising other defences, stated that since May, 1918, they
have not been carrying on any business. The company was
incorporated under the laws of the Province of Manitoba,
and I shall refer to it as the “provincial company.” The
affidavit of one of the solicitors of the plaintiffs, filed upon
the motion to amend, states that he had made enquiry and
had been informed and believed that in or about the month
of April, 1918, the defendant desired to become incorpor-
ated or to carry on business as a Dominion company ; that
the new company, as incorporated under the Companies
Act, R.S.C. 1906, ch. 79, took over the assets and
liabilities of the defendant company which originally

ki
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was liable for the performance of its obligations
under the agreement sued upon. This information
came to the solicitor after the defence had been filed. It
appears from the examination of an officer of the defendant
company and from documents produced that in or about
the month of May, 1918, a company was incorporated under
the Companies Act of Canada bearing the same name as
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the provincial company, which new corporatlon will be re-w,.“s l-r'\

ferred to as the “Dominion company.” A by-law was passed
by the shareholders of the provincial company on May 14,
1918, enacting that the company should sell to the Dominion
company the whole of its undertaking, business and assets
and that the company might accept as consideration for
such sales fully paid shares of the Dominion company. At
the same time, a further by-law was passed to sell to the
Dominion company all the real estate of the provincial com-
pany at the price of $250,000 payable in fully paid-up
shares of the latter company. These by-laws appear to have
been approved and confirmed at a special meeting of the
shareholders of the provincial company. The terms set out
in these by-laws appear to have been accepted by the Do-
minion company and the transaction carried through. An
agreement was executed by the two companies on May 27,
1918, setting out the terms of the purchase by the Dominion
company of the whole undertaking, business and assets of
the Manitoba company. One of the recitals states that the
Dominion company was formed for that purpose. The
new company undertook to pay, satisfy and discharge all
debts, liabilities, contracts, etc., of the old company.

On the application of the plaintiffs an order was made by
the Referee in Chambers on April 16, 1921, allowing the
plaintiffs to amend the statement of claim by adding the
Dominion company as a party defendant and making the
amendments set out in the order. By these amendments it
is alleged that the incorporation of the Dominion company :
“Was obtained with the intention and for the purposes of
having it take over the undertaking and all the assets and
assume all the liabilities of the provincial company, and such
incorporation was granted subject to these conditions”;
that subsequently :—*“The Dominion company did agree to
assume and pay all the liabilities of the provincial company,
including the liabilities arising under the agreement re-
ferred to in para. 6 hereof,” being the agreement to furnish
the steel. The amendment further alleges that the Do-
minion company did take over the business, assets and

l’erduv,
cCJ M
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Man. undertaking of the provincial company, and did actually

= assume all the liabilities of the latter, and *“‘did become and

—_  remained liable for all matters and things in the agreement

TrusTeE peferred to in para. 6 hereof and on the part of the provin-

2 cial company therein agreed to be performed.”

MaANI1TOBA  The provincial company appealed from the above order.

BRIDGE &The appeal was heard and dismissed by Mathers, C.J.K.B.,

Works Lrn.and the same company now appeals to this Court from the '
perdwe,  dismissal.

€. J. M. One would naturally expect that in view of the facts and

matters alleged in the statement of claim, the provincial

company would desire, or at all events be willing, that the

Dominion company should be made a party defendant, so

that in the event of the first company being held liable in

damages to the plaintiffs it might have relief over against

the new company. But the opposition to the addition of the

Dominion company as a party comes from the provincial
company.

King’s Bench Rule 220, para. 2, is as follows:—

“The Court or a Judge may, at any stage of the proceed-
ings, either upon or without the application of either party,
and upon such terms as may appear to the Court or Judge
to be just, order that the name of any party, whether as
plaintiff or defendant, improperly joined, be struck out,
and that the name of any party, whether plaintiff or de-
fendant, who ought to have been joined, or whose presence

I8 before the Court may be necessary in order to enable the
i} 31 ' Court effectually and completely to adjudicate upon and
e settle all questions involved in the action, be added.”
" Our R. 220 is English Order 16. R. 11. The decisions
on the English rule show that it should be so construed as
i to effectuate what was one of the objects of the Judicature :
£ Acts, namely, to bring all parties before the Court at the ]
$ 4 same time so that the disputes may be determined without

I P AR T e
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the delay, inconvenience and expense of separate actions and .
trials. See Montgomery v. Foy, ete., Co., [1895] 2 Q.B. 321, H
per Lord Esher, M.R. at p. 324; Byrne v. Brown (1889), ‘ 1
22 Q.B.D. 657, at pp. 666-667. The power is discretionary ;
Lancaster Banking Co. v. Cooper (1878), 9 Ch. D. 594; {
Wilson & Sons V. Balcarres, ete., Co., [1893] 1 Q.B. 422; l
Robinson v. Geisel, [1894] 2 Q.B. 685, at pp. 688, 689. As

to the exercise of this discretion, it was held in Edward v.
Lowther (1876), 45 L.J. (C.P.) 417,34 L.T. 255, that if the
plaintiff wishes to add as defendant any person not origin-

ally made a defendant, he can obtain leave to do so under
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this rule, and in ordinary cases such application will be
granted on the terms of his paying the costs of, and thrown
away by reason of the addition. In the same case, Lindley,
L.J., said that the practice in chancery was to add a party
as a matter of course.

The main objections urged on the appeal from the order
were: (1) That there was no privity of contract between
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the plaintiffs and the Dominion company sought to be addedwm“ LD,

as a party; (2) That there was no novation whereby the
plaintiffs could maintain an action against the Dominion
company. To these objections, taken on a mere application
to amend, the answer is two-fold: (1) The Referee exercised
his discretion in adding the defendant and the Chief Justice
has upheld the Referee; (2) If this Court were to reverse
the order on the above objections it would be trying and dis-
posing of the merits of the claim the plaintiffs are setting
up against the Dominion company. It would, in my opinion,
be improper to do so at this stage where the Court is only
considering the propriety of allowing an amendment to the
statement of claim. We do not know what evidence, docu-
mentary or other, may be adduced during the progress of
the suit or at the trial tending towards establishing a direct
liability on the part of the added defendant. It is important
that the new company should be bound by the result of the
issue between the plaintiffs and the old company. The ques-
tions arising between the different parties may be heard
and decided in one suit and at one trial.

In furtherance of the above purposes, the plaintiffs should
have leave to make such further amendments of the state-
ment of claim as they may deem necessary. The appeal
should be dismissed, the costs to be disposed of as set out
in the judginent of my brother Cameron.

CAMERON, J.A.:—This action is brought to recover dam-
ages for breach of a contract by the defendant company
incorporated under our provincial Act to supply the assig-
nors of the plaintiff with all steel reinforcing bars in con-
nection with certain work undertaken by them, and this is
an appeal from an order of Mathers, C.J.K.B., ante p. 179,
dismissing an appeal from an order of the Referee adding
as defendant the Manitoba Bridge and Iron Works, Ltd., a
company incorporated in April, 1918, under the Companies
Act, R.8.C. 1906, ch. 79, and amending Acts, and allowing
certain amendments to be made in the statement of claim.

Among the amendments set out in the Referee’s order are
the following :—

Cameron,
J. A
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Man. “14. 1In or about the month of April, 1918, the Dominion
c.a. Company was incorporated under and by virtue of the
—"  Dominion Companies Act, R.S.C., 1906, ch. 79, and amend-
T"}’,:T“ ing Acts. Such incorporation was obtained with the intention
v.
Manirosaover the undertaking and all the assets and assume all the

B'l‘"’“" &)iabilities of the provincial company, and such incorporation
Works LtpWas granted subject to these conditions. Subsequent to such
incorporation and in or shortly after the month of April,
1918, the Dominion company did agree to assume and pay all
the liabilities of the provincial company including the
liabilities arising under the agreement referred to in para. 6
hereof.

In pursuance of such incorporation and agreement, the
Dominion company did actually take over the business of
the provincial company as a going concern and all the assets
and undertaking of the provincial company, and did actually
assume all the liabilities of the provincial company, and the
Dominion company did become and remained liable for all
matters and things in the agreement referred to in para. 6
hereof, and on the part of the provincial company therein
agreed to be performed.

15. Until now, the plaintiffs have not been aware of the
facts set out in para. 14 hereof.

By deleting the word ‘defendant’ occurring in the first
line of claim (a) in said statement of claim, and by sub-
stituting, therefor, the following words ‘defendants, the said
provincial company and the Dominion company or one, or
both.””

The appeal is brought by the original defendant company
on the ground that there is no privity of contract between
the plaintiff and the Manitoba Bridge and Iron Works, Ltd.
(Dominion company) which would result, it is alleged, in
misjoinder of parties and of causes of action.

For the appellants it was argued that there were alleged
in the amendments no such privity of contract and no such
substitution of the Dominion company for the provincial
company in the contract, the subject of the action, as would
constitute a novation in law and subject the Dominion com-
pany to liability. It was contended that the Court should
disallow amendments which did not disclose a cause of
action.

Cameron,
J. A

As to novation it was argued that an agreement by the
Dominion company to become liable would be necessary, and

and for the purpose of having the Dominion company take
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that such agreement is not alleged. Now the amendment
says i—

“The Dominion company did agree to assume and pay all
the liabilities of the provincial company, ‘including that
under the contract in question.””

That appears to allege a promise by the Dominion com-
pany to pay the liability on the contract in question. It fur-

185

Man.
C.A.
TRUSTEE
Co.

v.
MANITOBA
Bmm.r &

IR
ther appears in the amended pleading that it was not untllWlmH I .

after the action was brought that the plaintiff had know-
ledge of these facts and thereupon the plaintiff proceeded
to add the Dominion company as party to the action, and
asked relief therein against either company or both, Tt
may be that the amendments, as they are now drawn, can
be read as sufficient to support a new contract on which the
Dominion company is liable to the plaintiff, but they can-
not be said to be in really satisfactory form for that purpose.
If the plaintiff intends to rest its case on such a substituted
contract it would be well to have the allegations with refer-
ence thereto set forth in clear terms. There is also the im-
portant question whether the legal position of the Dominion
company as successor of the provincial company is not such
as to make the former primarily liable for the debts of the
latter. Decisions on this subject in England that might be
of value in cases arising under laws governing the creation
of corporations are difficult to find. There are distinctions
between the rights and powers of companies in England and
those of companies organised in this Province and under
Dominion Legislation. In England companies are quasi-
partnerships founded on a memorandum of association and
governed by its special articles. With us companies (when
not incorporated by special Acts) are created by the issue
of letters patent pursuant to general Acts, and in that re-
spect our law is similar to that prevailing in the United
States and the tendency is to vest corporations with the
fullest powers that may be necessary for their purposes.

On this question, the following is to be found in 10 Cyec.,
sub tit Corporations, p. 287 :—

“With regard to liability for debts of the old corporation
the general rule is that a new corporation organized to suc-
ceed an old one is not liable for the debts of the latter. The
new corporation will, however, be liable for the debts of
the old one: (1) Where the circumstances are such as to
warrant the conclusion that the former is not a separate and
distinet corporation, but merely a continuation of the latter,
and hence the same person in law; and (2) where it has, in

Cameron,
d. A
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express terms or by reasonable implication, assumed the
debts of the old corporation, where this liability is imposed
by the statute under which the reorganisation takes place,

TRUSTEE or where such liability is imposed upon it by the decree of

Co.
v

MaN1TOBA
Brince &

IrRON

the Court on foreclosure.”
In the case of a corporation that can be spoken of as a
consolidated corporation, which this Dominion company

Works Lypmay be, the statement is to be found in 14A Corp. Jur., sec.

Cameron,
J. A

3659, p. 1072:—

“A consolidated corporation is answerable for the debts,
obligations, and liabilities of the constituent corporations,
whether arising ex contractu or ex delicto. This is true not
only where liability is imposed on the consolidated corpora-
tion by statute, or by the charter of the consolidated com-
pany, or by the agreement of consolidation, but also where
the constituent corporations go out of existence without any
arrangement as to payment of their debts and liabilities, and
the performance of their obligations being made.”

It is pointed out in Thompson on Corporations, 2nd ed.,
vol. 5, para. 6080, that in the treatment of the question of
the liability of the succeeding corporation there is practi-
cally no difference between the rights, duties and liabilities
of either the old or new corporations, whether the succes-
sion was brought about by re-organisation, merger or con-
solidation. And in para. 6083 it is said :—

“Whether or not the succeeding corporation will be liable
for the obligations or torts of the old, depends on circum-
stances, etc. . . . . The consolidated corporations as
a rule, even in the absence of statute or agreement, assumes
all the liabilities of the constituent companies and then may
be enforced by a direct action against it, as it is presumed to
have notice of the rights of creditors.”

There can be no question that a company may purchase
the entire assets of another company without assuming its
liabilities. That the consideration is paid in stock of the
purchasing corporation can make little, if any, difference.
1t would be a matter of evidence at the trial whether a given
transaction was an outright sale or purchase or whether it
constituted a succession, merger or consolidation, or what-
ever might be the proper term to describe it, with its atten-
dant legal implications. It may be that in this case the
transaction was a purchase or acquisition of the assets of
the provincial company without there being imposed on or
assumed by the Dominion company a liability which the
plaintiff can enforce. On the other hand, the identity of
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the provincial company may be so preserved and continued  Man.
in the Dominion company that the latter continues to bear
the liabilities of the former and is bound thereby. But all -
these are matters proper for determination on the evidence T“};:‘ ke
at the trial and not on mere interlocutory proceedings in v,
the action. MANITOBA

It is at least peculiar that the objection here is taken not B'l‘:l‘;;f &
by the new company but by the old. The Dominion com-Works Ltp.
pany has not appealed from the order made. It is difficult _—
to see how the provincial company can be prejudicially
affected by the Dominion company being made a party to the
record. Either the provincial company is liable on the con-
tract pleaded or it is not, and its whole interest in the action
lies in that issue. If it is not liable no question of any kind
affecting the Dominion company arises. If it is liable then
it would seem reasonable that the question of the Dominion
company’s liability should be tried out forthwith without
putting the plaintiff to the necessity of commencing another
action and proceeding to a second trial.

The amendments allowed by the order do not set out, as
they should, with precision the material facts on which the
plaintiff bases its claim against the added defendant. It
would be reasonable, in the circumstances, to allow the plain-
tiff to make such further amendments to the statement of
claim as it may deem advisable, and suflicient time should
be given for that purpose. There may be serious questions
of law arising in this matter affecting the Dominion com-
pany that must be settled some time, and there is no sound
objection to having them disposed of in the same action in
which the claim against the provincial company is heard
and determined. As I see the situation, whatever objections
there may be really simmer down to a question of costs,
which can be adequately dealt with at the trial.

I would, therefore, dismiss the appeal, with the proviso
that the plaintiff have leave further to amend the statement
of claim within 10 days from the date of this order. The
costs of this appeal should be in the disposition of the judge
at the trial. The costs of making any further amendments
to the pleadings should be costs to the defendant, the pro-
vincial company, in the cause.

FULLERTON, J.A. (dissenting) :—This action was brought
against the Manitoba Bridge & Iron Works to recover dam-
ages for breach of a contract made in 1915, to deliver steel
reinforcing bars. The statement of claim alleges that the
breach occurred in February, 1917. The original defendant

C.A.
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Man. to the action, which I will hereafter refer to as the old com-
C.A. Dbany, was incorporated under the Companies Act, R.S.M.
— 1913, ch. 35. In April, 1918, a company was incorporated

TrUSTEE under the Dominion Companies Act R.S.C. 1906, ch. 79,

,f"‘ bearing the same name as the old company. This company,
Mantrosa Which T will hereafter refer to as the new company, pur-

B';:::“’ & chased all the assets of the old company, the consideration
Works Lrpbeing the assumption of certain of its liabilities and the
allotment to the old company or its nominees of 7,327 shares
of fully paid-up shares in the capital stock of the new com-
pany.

After the defence had been filed the Referee on the appli-
cation of the plaintiff made an order adding the new com-
pany as a party defendant and allowing the plaintiff to
amend its statement of claim by alleging that the new com-
pany agreed to assume and pay the liabilities of the old com-
pany. Mathers, C.J.K.B., dismissed an appeal from the
order of the Referee.

In his reasons for dismissing the appeal he says, ante at
p. 179:

“It is not charged that the incorporation of the new com-
pany and the transfer to it of the assets of the defendants
was made with any fraudulent intent. Counsel for the plain-
tiff admitted that the situation is the same as though the
sale and transfer of the defendants’ assets had been made to
a corporation of different name and different shareholders,
which had no other relation to the plaintiff or defendants
than that created by the agreement made between the de-
fendants and the new company for the sale and transfer
to the latter of its assets. He bases the right to the new
company as a defendant upon the ground that the new com-
pany is liable for the damage claimed: (1) Because the
contract was made with the defendant “its successors and
assigns”; and (2) Because by the agreement between the
defendants and the new company the latter agreed to as-
sume and pay all the liabilities of the defendants, including
the liability arising under the original agreement.

The ratio decidendi of Gas Power Age v. Central Garage
Co. (1911), 21 Man. L.R. 496, shows that if the plaintiff
had joined the new company as a defendant at the com-
mencement of the action it could not have had its name
stricken out. If the plaintiff might have made the new com-
pany an original defendant it should now be permitted to
add it.

1 do not think that I should determine in a summary way

Fullerton,
J. A
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that the plaintiff has no cause of action against the new com-
pany. That question can best be decided at the trial.

With great respect for the opinion of the Chief Justice,
I am unable to take the view he does of the effect of Gas
Power Age V. Central Garage Co. In that case, the action
was brought against the Central Garage Co. to recover dam-
ages for breach of contract to pay for advertising and
against two individual defendants for damages for con-
spiracy to induce and inducing the defendant company to
break its contract. The whole case turned on the construc-
tion of R. 219 of the King’s Bench Rules (now 196), and the
question was not whether the plaintiff had any cause of
action against the individual defendants but whether such
cause of action should be joined with the cause of action
against the garage company. The existence of the causes
of action was taken for granted. In the present case coun-
sel for the old company did not attempt to argue that under
R. 196 the two causes of action could not be joined. His
whole contention was that the material filed in support clear-
ly showed that the plaintiff had no cause of action against
the new company. I do not think it at all follows from Gas
Power Age v. Central Garage Co. that “if the plaintiff might
have made the new company an original defendant it should
now be permitted to add it.” When an action is begun the
plaintiff may make any persons he pleases defendants and
providing he shows on the face of the pleadings a good
cause of action, the Courts, in the absence of proof that the
action is clearly frivolous or vexatious or in any way an
abuse of the process of the Court, will not dispose of it sum-
marily, but will allow it to go down to trial. When, however,
after action begun, an application is made by the plaintiff
to add a defendant, the material in support of such applica-
tion must show at the very least a triable action against
such proposed defendant.

Has the plaintiff here shown the existence of any cause
of action against the new company? 1 am satisfied that he
has not. The plaintiff was not a party to the contract be-
tween the old and the new company and even if it were the
fact, which it is not, that the new company by that contract
assumed liability for the very breach of contract in respect
of which this action is brought, the plaintiff for lack of
privity could not maintain an action upon it. On the argu-
ment before us, counsel for the plaintiff did not attempt to
support the judgment on this ground, but raised an entirely
new and novel ground. He said that liability followed as a
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Man. matter of law from the purchase by the new company of
the assets of the old. The only case cited by him in sup-
_"  port of such an extraordinary proposition of law was Cayley
TrusTee v, Cobourg, Peterborough, ete., R. Co. (1868), 14 Gr. 571.
,f_" In that case an Act of the Legislature, 1865 (Can.), ch.
ManitoBA 81, authorised two companies to unite and for the more

H'{::"::’ &offectual carrying into effect of the said union:—

Works L. “[To] ‘consolidate their respective debts, and unite their
stocks, properties and effects, and on such terms, either of
complete or partial union, and either of joint or separate,
or absolute or limited liabilities to third parties,” as the com-
panies should deem meet; and any agreement for the pur-
pose, under the seals of the companies, ratified by two-thirds
of the shareholders of each, was declared to be ‘valid and
binding, to all intents and purposes, in the same manner as
if the same had been incorporated with the Act."”

A deed of union was executed which provided for the
absolute union of the companies and declared that the
statutes regulating the companies should continue to govern
and regulate the new company. By an Act passed long
prior to the merger the holders of the bonds of one of the
companies had the option of converting their bonds into
paid-up new stock. The action was brought by two holders
of bonds on behalf of themselves and all the other bond-
holders, against the new company claiming under the Act
to have their bonds converted into the stock of the new com-
pany.

Mowat, V.C., decided in favour of the plaintiff but the
whole case turned on the proper construction of the deed of
union and of the several statutes involved, and, in my view,
is no authority for the proposition put forward by the plain-
tiff.

On the argument reference was made to a paragraph in
14A Corp. Jur., at p. 1072, which reads as follows:—(See
judgment of Cameron, J.A., at p. 186) :

Consolidation is defined in 14A Corp. Jur., sec. 3630, p.

1054, as follows: :
“When the rights, franchises, and effects of two or more cor-
porations are by legal authority and agreement of the par-
ties combined and united into one whole and committed to
a single corporation, the stockholders of which are com-
posed of those, so far as they choose to become such, of the
companies thus agreeing, this is in law and in common un-
derstanding a consolidation of such companies.”

ca.
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Clearly under the above definition there can be no ques-
tion of consolidation between the two companies in the pre-
sent case. There is merely a purchase by the new company
of the assets of the old. In 14A Corp. Jur., sec. 3662, p.
1076, the law in the case of such a purchase is laid down
as follows :—

“In the absence of a statute or contract imposing liability,
one corporation which makes a bona fide purchase of all
the property of another corporation for an adequate con-

sideration is not liable for the debts of the selling corpora-Fullern

tion, nor does it hold such property subject to any lien or
obligation toward the creditors of the selling corporation.”

That this is the law here I think there can be no doubt.

Mitchell on Canadian Commercial Corporations states at
ch. 33, p. 1374, that “amalgamation” is the English equiva-
lent of the American term “consolidation,” and at p. 1377,
speaking of the effect of amalgamation, he says:—

“Apart from statute, the position of a company which
amalgamates with another by agreement is analogous to
that of a man who enters into partnership with another;
the two companies do not become jointly liable to their
respective creditors, and neither do the shareholders in one
company become debtors to the creditors of the other. .

A creditor can only claim against the purchasing company
where the latter has become liable to him by reason of some
agreement, express or implied, between it and him.”

By an amendment to the Companies Act of Manitoba,

R.S.M. 1913, ch. 35, in sec. 2 of 1913-14 (Man.), ch. 22, it
is provided that :—

“Every company shall have power to sell or
dispose of the undertaking of the company or any part
thereof for such consideration as the company may think
fit, and in particular for shaves, debentures or securities of
any other company having objects altogether or in part
similar to those of the company, if authorised so to do, by
the vote of a majority in number of the shareholders pre-
sent or represented by proxy at a general meeting duly
called for considering the matter and holding not less than
two-thirds of the issued capital stocks of the company.”

There is no provision in this statute making the purchas-
ing company liable for the debts and obligations of the sell-
ing company and one would expect that if such liability
were ever contemplated it would have been expressly pro-
vided for.

Manx.
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MAaN. The statement of claim is not framed in such a way as
to cover the point which the plaintiff has apparently raised
1 for the first time in this Court, and as I take the view that
R TrUSTEE the purchase by the new company cannot possibly make it

| C‘f" liable for the debts of the old company, nothing would be
P B Manitosa gained by allowing an amendment.

i 8156: & I would allow the appeal and set aside the order of the

C.A.

f Referee.
L. & . ¢
" wo“é DENNISTOUN, J.A.:—I was much impressed by Mr. Pit- ’
il Dennittoun:hlado’s argument on this case that there are here no suffi-

cient allegations of privity of contract between the plaintiff

and the added defendant; nor of novation, involving as it

does the release of one obligation, and the substitntion of

another, with the consent of both debtor ard creditor, and

the animus novandi; nor of fraud; nor ol the creation of a :
; trust; nor of any clear-cut cause of action. H
! Mr. Williams admits that the amendments are “inartis-
' B tic” and do nothing more than suggest a possible cause of
! action but contends that “as it is not obvious no cause of
action will lie” the case should proceed to trial.

The Referee in Chambers and Mathers, C.J.K.B., have
decided that there is something to be tried and I hesitate
to take an opposite view upon a point of practice which in-
volves the exercise of a judicial discretion.

I, therefore, agree that the appeal be dismissed, with
to the plaintiff to further amend so as to make clear to the
trial Judge the causes of action which he will attempt to
b ‘ establish when the time comes for so doing.

P e I agree with the disposition of the costs made by Cameron,
J.A.

Ea

caargen:

R

< m———

Appeal dismissed.
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REX v. BARRY; Ex parte LINDSAY.
New Brunswick Supreme Court, lpp:ul Division, Hazen, C.J., Whil«
and (nrmnul JJ.A. June 8, 1922,

CERTIORARI (§ TA—9)—To J 5 OF SUPERIOR COURT ACTING AS PER-
SONA DESIG) - 10N OF JUDGE'S JURISDICTION
—STATUTORY ) REVIEW MATTERS OF SUMMARY
CONVICTION UNDER PROVIN( LAW—SUMMARY CONVICTIONS
Acr, C.S.N.B. 1903, cH. 123; INTOXICATING LI1QUORs Acr,
1916, N.B., cH. 20.

The eﬂ'ut of sec. 176 of the lvnn‘u(mmg Liquor Act 1916 N.B.
ch. 20 is to provide a statutory review of the action of Justices
and Police Magistrates by a Judge of the Supreme Court of New
Brunswick or by a County Court in the cases to which it applies.
Where the magistrate’s order of dismissal of an information
under, the Provincal Liquor Act is reviewed by a Judge of the
Supreme Court he acts as persona designata, but certiorari will
not be granted to bring up the conviction entered by him upon
reversing the magistrate’s order unless the Judge had no juris-
diction to make the conviction.

INTOXICATING LIQUORS (SIIIA—58)-—CARRIER IN POSSESSION FOR EX-
PORT—PROVING LAWFULNESS OF DELIVERY TO CARRIER WITHIN
THE PROVINCE—ONUS—INTOXICATING LIQUOR AcT, 1916, N.B,,
CH. 20, sEcs. 42, 45, 141, 176.

Under the Intoxicating Liquor Act, 1916, N.B., ch. 20, the onus
is upon a carrier of intoxicating liquor held for the purpose of
exporting it from the Province to prove himsclf within the ex-
ception of sec. 42 of the Act upon a charge of unlawful possession
in a place other than his private dwelling house. If the convey-
ance began outside of the Province and was to continue to an-
other place outside of the Province he may shuw this in defence
and if being conveyed from a place within the Province the
carrier must prove the lawfulness of the keeping and delivery
within the Province for export to a place where it may be lawfully
delivered outside of the Province. .

P. J. Hughes shews cause against an order nisi on
certiorari to quash a conviction made by Barry, J., on an
appeal under the Intoxicating Liquor Act, 1916 (N.B.), ch.
20, from an order of the Police Magistrate of the City of
Fredericton, dismissing a charge under the said Act of
illegal possession of intoxicating liquor.

J. J. F. Winslow, in support of rule.

The rule was discharged.

The judgment of the Court was delivered by

GRIMMER, J.:—This matter arose by reason of an
information laid by one Saunders, an inspector under the
Intoxicating Liquor Act, 1916 (N.B.), ch. 20, charging that
the defendant Lindsay on the night of September 12, 1921,
did have liquor in his possession in a place other than his
private dwelling not having a license so to do and contrary
to the provisions of the Intoxicating Liquor Act. The
defendant was arrested and upon appearing before the
Police Magistrate of Fredericton admitted the charge, but,
in defence, gave evidence he had the liquor for the purpose
of exporting it from this Province into the State of Maine

13—70 D.L.R.
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as agent of one Calvin the owner thereof, and for no other
purpose. The Police Magistrate accepted this statement
and dismissed the charge and also ordered the restoration
of the seized liquor. From this order, an appeal was taken
under sec. 176 (4) of the Intoxicating Liquor Act to Barry,
J., a Judge of the Supreme Court, who duly issued a sum-

" mons requiring the parties interested to appear before him,

and having heard the matter and the arguments of counsel,
made an order upon January 10 last, quashing the order of
dismissal granted Ly the said Police Magistrate and con
victing the defendant for that he, the said defendant at
the Parish of Kingsclear in the County of York on Sep-
tember 12, 1921, did have intoxicating liquor in his posses-
sion, in a place other than his private dwelling, not having
a license so to do, contrary to the provisions of the Intoxi-
cating Liquor Act, 1916 (N.B.), ch. 20. He also found the
offence to be the first offence of the defendant against the
said Act, and adjudged him, therefore, to forfeit and pay
the sum of $50 and costs, and in default of so doing to be
imprisoned for 3 months in the common jail, and also
ordered him to pay the costs of the appeal. An application
was made to this Court in February last for an order
absolute for certiorari with rule nisi to quash the order of
the said Barry, J., which rule was granted upon the follow-
ing grounds:—

“1. That the Judge exceeded his jurisdiction in taking
Jjudicial notice of the cost of transportation of liquor from
Fredericton to Houlton.

2. That the Judge exceeded his jurisdiction in taking
evidence in the absence of the defendant or his solicitor
and without the knowledge of the defendant or his solicitor
that evidence would be taken.

3. That the Judge exceeded his jurisdiction in granting
the summons for review and in proceeding with the review
and in making the conviction without having before him
the proceedings of the hearing before the magistrate or a
properly certified copy thereof.

4. That the summons granted by the Judge on review
does not show jurisdiction.

5. That the affidavit on which the application was based
does not allege that substantial justice was not done to the
applicant, and does not state that the application was made
with the authority of the informant.

6. That no offence known to the law is charged.

7. That the Judge erred and exceeded his jurisdiction
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in holding that on an information for having liquor in his
possession elsewhere than in his private dwelling, the
defendant in addition to proving that he had the liquor in
his possession for a lawful purpose, namely for the purpose
of exporting the same, is also required to prove from whence
he obtained the liquor,

in holding that the defendant should prove that the liquor
criginated outside the Province, or came from the bonded
warehouse or other premises of a bona fide exporter.”

When the return under the writ came before this Court it
was objected on behalf of the appellant that certiorari did
not lie when directed to a Judge of the Supreme Court, and
(he provisions of sec. 176 of the Intoxicating Liquor Act,
gub-sec. (1), (2), (3) and (4), as well as the cases of Ex
te Kane (1882), 21 N.B.R. 370; Smith v. Kinnie (1890),
30 N.B.R. 226; and Hallett v. Allen (1902), 38 N.B.R. 349,
vere respectively cited in support of this contention.
Section 176 (4) of 1916 (N.B.), ch. 20, is as follows:—
“(4) An appeal when any order of dismissal is made shall
e to a judge of the Supreme Court, sitting in chambers,
without a jury, when the chiel inspector so directs, in all
cases in which an order has been made by a magistrate,
justice or justices, dismissing an information or complaint
laid by an inspector, or any one on his behalf, or by any
nrosecutor for contravention of any of the provisions of
this Act, provided notice of such appeal is given to the
lefendant or his attorney, within fifteen days after the
date of such order of dismisgsal. Within ten days after the
notice of appeal, the judge shall grant a summons calling
upon the defendant, and the magistrate, justice or justices
making the order, to show cause why the order of dismissal
should not be reversed, and the case re-heard. Upon the
return of the summons, the judge, upon hearing the parties,
may either affirm or quash the order or, if he thinks fit,
may hear the evidence of such other witnesses as may be
produced before him, or the further evidence of any wit-
nesses as may be produced before him, or the further
evidence of any witnesses already examined, and make an
order affirming the order of dismissal, or may reverse such
order and convict the defendant, and may impose such fine
and costs, or other penalty, as is provided by this Act, and
the order so made shall have the same effect, and be enforced
in the same manner, as is provided in the case of convictions
before magistrates under this Act.”

]

2. That the Judge erred and exceeded his jurisdiction
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N.B. And sub-sec. 5 of the same section pru\'i(leé that the } i
i

i <. practice and procedure upon such appeal shall henceforth | ¥
f i ——  be governed by the law respecting the procedure on review - | N
o "lf" hefore the Judge of the Supreme Court from summary con- ] J
Ig Bapry, victions, so far as the same is not inconsistent with this f’ 1
— _ Act. ¥ '

Grimmg J.

Section 179 provides:— ] g
“(1) In every case of appeal from any summary con- J i
viction or order had or made before any magistrate, justice :
11 or justices, the court to which such appeal is made shall, :
notwithstanding any defect in such conviction or order,
and notwithstanding that the punishment imposed or the
order made may be in excess of that which might lawfully
have been imposed or made, hear and determine the charge
or complaint on which such conviction or order has been

-y

" had or made, upon the merits, and may confirm, reverse or "
P modify the decision of such magistrate, justice or justices, Y
P or may make such other conviction or order in the matter I

us the court thinks just, and may by such order exercise
any power which the magistrate, justice or justices, whose |
decision is appealed from might have exercised, and may ‘
make such order as to costs to be paid by either party as it
thinks fit. }

(2) Such conviction or order shall have the same effect : ol
and may be enforced in the same manner as if it had been |
made by such magistrate, justice or justices.”

CE T el Y

in
p
ni

J‘ {! ‘ By sec. 44 of R.S.N.B. 1854, ch. 137, original legislation

I j' i - instituting proceedings on review in matters arising in g 'l"
% Justices’ Civil Courts designed to furnish a speedy and e
| inexpensive method of correcting errors therein was created, § 'T’
(= With some alterations from time to time this has continued ‘”']

until and is in force today, having been included in the
C.S. N.B. 1903. By sec. 6 of ch. 122 thereof it was made
applicable to all inferior Courts and provided for a copy
’ i of the proceedings being laid before a Judge of the Supreme
: Court or a Judge of the County Court, who after hearing
the parties is to “decide the cause according to the very

w

AN R 4,5

; right of the matter without regard to forms” unless the | di
i presiding Justice acted wholly without jurisdiction. He : ‘,
could direct that judgment be affirmed, altered or reversed ,,:,

or might enter a non-suit and remit the cause back to the - -

* Justice to have his order carried out. ;,;

By sec. 44 of the Summary Convictions Act, C.S. N.B. | C

1903, ch. 123, this right of review was extended to summary | is

conviction cases, authorizing an application to be made to 4 in
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a Judge of the Supreme Court or County Court in like
manner as near as may be, as in case of review under C.S.
N.B. 1903, ch. 122, with power to him to affirm, amend or
<et aside the order or conviction or remit the cause to the
‘ustice to amend or set aside the same and grant a cer-
tificate of dismissal, but provision was therein also made
it there should be no review from the decision of the
inferior Court dismissing an information or complaint.

Section 176 of the Intoxicating Liquor Act, 1916 (N.B.),
ch. 20, provides that a conviction or order made for viola-
tion of the Act shall be final and conclusive except when the
person convicted is a licensee or the offence is committed
on or with respect to premises licensed under the Act or
when the person convicted has been sentenced to imprison-
ment or where an order of dismissal of the information or
complaint has been made, the latter provision being directly
the reverse of the provision last above referrved to as being
part of sec. 44 of the Summary Convictions Act and must
have been included in the statute for a very special and
listinctive purpose as it is the only legislation of its kind
appearing in the statutes of this Province.

As pointed out, sub-secs, 4 and 5 of sec. 176, 1916 (N.B.),
ch. 20, provide an appeal where there is a dismissal of an
information as in this case, and the effect thereof is to
provide nothing more or less than a review under another
name, but they do relieve the proceedings of a large part
of the formality required, under a review, to provide the
Judge hearing the same with jurisdiction, Therefore, in
my opinion, there can be no valid reason advanced nor
contention successfully made why the law as it now stands
in respect to matters on review before Judges of the
Supreme Court or County Courts should not, subject to what
has here been said, be applied in its entirety to cases of this
nature, arising as this one has under the Intoxicating
Liquor Act and a decision of this Court made where there
nis as yet been no formal decision. To this end, and in view
of the objection taken that certiorari does not lie when
directed to a Judge of this Court, it may be observed that at
common law the prerogative writ of certiorari, being a
beneficial writ for the subject which cannot be taken away
x'ilhout express negative words, issued in civil cases as of
right to remove an action from an inferior Court to the high
Court, and save in cases where'the statute intervenes, this
is still the law, but it is only applied to inferior Courts, and
in Ex parte Jacob (1861), 10 N.B.R. 153, at p. 161, the

G
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Court stated “It is a clearly established principle with
respect to the writ of ecrtiorari, that it can only be issued
to bring before the Court of Queen’s Bench some judicial
act of an inferior tribunal.”

In comparatively recent years, the practice scems to have
grown up of including in some statutes, |uu‘1ivulnrl\ those
of a criminal or quasi-criminal nature a provision removing
certiorari insofar as certain convictions, judgments or
orders are concerned, and in the case of the Intoxicating
Liquor Act, sec. 111 thereof provides that no conviction,
judgment or order in respect to any offence against the Act
shall be removed by certiorari and 1T presume it was the
intention of the Legislature thereby to create a more speed
and effective enforcement of the Act, particularly as it also
removed any appeal on the part of a defendant in case of
any ordinary violation thereof. Were it not, therefor
for the statute, there would be no question whatever, and
ihe writ would not have issued, but this Court has held
that in adjudicating in matters of review a Supreme Court
Judge acts under a purely statutory authority as a persona
designata and not in the exercise of powers pertaining to
the Court of which he is a member,

It also declared the rule is: the Court will not entertai
an application to bring before it by eertiorari or otherwise
the judgment on review of a Judge of the Supreme Cow
or County Court unless the Judge acted without jurisdic
tion. Rer v, Wilson; Re Braitineaite (1910), 39 N.B.R.
5. This decision was rendered in 1910, but previously,
the year 1882, in the case of Kx parte Kane, 21 N.B.R.
the Court held a certiorari would not be granted to bri: ng
up the proceedings on review before a Judge of ”H\ Cour
inder the C.S. N.B. 1903, ch. 60, the proper relief being b
motion to set aside the order, though it also held in ll:q» sam
term in E» parte Fahey (1882), 21 N.B.R. 392, that
certiorari would lie to bring up the proceedings in review
before a County Court Judge under the C.S. N.B. 1903, ¢!
60 if he had no jurisdiction to make the order, and the viev
of the Court in the Kane case was, as we have seen, modified
in this respect, so far as a Judge of the Supreme Court i
concerned, and the rule now is that a eertiorari will not be
granted to bring up proceedings had before a Judge of the
Supreme Court acting as a persona designata unless he had
no jurisdiction to make the order complained of.

In Hallett v. Allen, 38 N.B.R. 349, the Court held following
Smith v. Kinnie, supra, that an order on review made by a
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Judge of the Supreme Court under C. 8. N.B. 1903, ch. 122,
sec. 6 is final which now, in view of the Braithwaite case,
30 N.B.R. 555 would mean that the order must be final if
the Judge had jurisdiction to make the same.

Applying the law then as established and enunciated in
the above cases, as 1 would and as I think the Court should
10 cases of this kind (the appeal provided for in the Liquor
Act through this method of procedure being as stated

othing more than or less than review), in my opinion, from
an examination of the return, the rule in this case must be
discharged, the Judge having full jurisdiction to make the
order, and the same is final, so far as the defendant is con-
cerned and certiorari will not lie.

In my opinion, there is nothing in the first or second
rounds of the objection to the Judge's order, nor is there
nything whatever in the return to establish that the

Judge took any evidence on the hearing before him either in
the absence of the defendant or his solicitor or otherwise.

'8,

As to the third and fourth grounds, the return, in my
pinion, clearly establishes the jurisdiction of the Judge,
ind that the appeal was properly taken under the provisions
of sec. 176 (4) of the Intoxicating Liguor Act, as it shows
he order of the chief inspector directing the appeal to be
taken, the proper notice of the appeal and service thereof,
il that the information, the magistrate’s report of the
evidence taken and the order granted by him were duly laid
efore the Judge and his summo s was issued calling upon
the defendant and the magistrate making the order to show
cause why the same should not be reversed, and the case
reheard, and the defendant having appeared both per-
onally and by counsel and the case having been heard on
the merits without any objection to the jurisdiction of
the Judge having been taken, and that, so far as it was not
meonsistent with the Liquor Act, the practice and pro-
cedure followed by the Judge upon the appeal was governed
hy the law respecting the procedure on review before a
Tudge of the Supreme Court from summary convictions,
thus complying with all the requirements of sec, 176 of the
Act to establish his jurisdiction and with the provisions of
sec. 179 in the conclusion he arrived at, and these grounds
fail.

So far as 7 and 8 are concerned, while it is not necessary
for the purpose of this judgment, 1 desire to add I fully
cgree and concur with the judgment of the Judge that

“the idea that a person who is in possession of 20 cases of
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liquor at a place other than his private dwelling can avoid
responsibility simply by proving that he is in possession of
it as a carrier to transport it beyond the limits of the
Province without anything more, is 1 think, a fallacious
one, and one which, if followed, generally would have the
offect of nullifying many of the express provisions of

" the Act.”

Section 42 of the Intoxicating Liquor Act among other
things relates to the transportation of liquor within the
Province, and provides that nothing in the Act contained
shall prevent common carriers or other persons from carry-
ing or conveying liguor from a place outside of the Province
to a place where the sume may be lawfully received and
lawfully kept within the Province, or from a place where
such liquor is lawfully kept, and lawfully delivered within
the Province where it may be lawfully delivered outside of
the Province, or from a place where such liquor may be
Inwfully kept and lawfully delivered within the Province to
another place within the Province where the same may
ne lawfully kept, or through the Province from a p' ce out-
side of it to a place outside of it. As pointed ou' by the
Judge, it is quite evident that the words “to a place” were
omitted from the section in that paragraph thereof which
may be termed the second provision for the transportation
of liquor, and if these words are included the meaning and
intention of the paragraph is clear, and the same would
then read as follows: *“from a place where such liquor may
be lawfully kept and lawfully delivered within the Province
to a place where it may be lawfully delivered outside the
Province.,”  The very marked characteristic running
through all these paragraphs of the section is the lawful
receiving, lawful keeping, lawful delivering of the liquor,
and in the absence of these qualifications, some or all of
them, a person found with liquor in his possession would
he subject to a penalty for violation of the Act and under
sec. 141, when so charged with such an offence, the onus
is placed on him to prove he did not commit the offence.

Under the evidence in this case, 1 agree with the finding

«f the Judge, that accepting as true the statement of the

defendant that he was carrying the liquor for delivery at
a point in the State of Maine 2 miles beyond the inter-
national boundary line, he could not escape liability for a
violation of the Liquor Act without showing that the liquor
was being carried under the authority of the first or second
pavagraphs of sec. 42 relating to the transportation of
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liquor, or if the shipment originated in the Province, he
could not escape liability without showing that the sale was
made by a person who had a legal right to sell under sec.
15 (which relates to liguor kept in bonded warehouses for
export purposes only), to a person who had a legal right to
bhuy the same. There was no evidence whatever to show
vhere the liquor came from, or where the sale was made—
nothing whatever to indicate that the liquor either came
from a place outside the Province or from a bonded ware-
house or other premises of a bond fide exporter or anyone
clse who might lawfully make the sale of the liquor for
export or for delivery where the same might be lawfully
made to a person within the Province who might lawfully
receive the same, In fact, none of the requirements of
the statute that would establish the fact of the liquor being
lawfully in possession of the defendant were proved in
whole or in part, but there was, on the contrary, an entire
absence thereof, and while the magistrate found the defend-
ant was in possession of the liquor as a carrier for the
nurpose of export to a foreign country, I agree with the
Judge who found this was not enough, the defendant being,
hy statute, required to further prove and bring himself
within the provisions of sec. 42, and having admitted he
had the liquor in his possession it was necessary for him in
rder to escape conviction for a violation of the Act to
clearly establish he was lawfully in possession thereof as a
arrier, which he wholly failed to do.

I am, therefore, of the opinion that the judgment of the
Judge who heard the appeal was correct, that he had juris-
diction to hear the same, that his finding and conclusion was
final, and that, under these circumstances, certiorari wil
lie, and that the rule must be discharged.

Convietion sustained.

WALPOLE v. CANADIAN NORTHERN R. CO.

i I Committee of the Privy Cowneil, Viscount Cave, Lord
Parmoor, Lovd Phillimove, Clevk, L., and Duff, J.

October 24, 1922,

MAsTER AND SERVANT (§ V-—340) —AcCTiON UNDER FATAL ACCIDENTS

1920, CH., 62— WIDOW RESIDENT IN SASKATCHEWAN

AT I OF COMMENCING ACTION-—WORKMAN RESIDENT IN

BriTisH COLUMBIA AT TIME OF ACCIDENT—RIGHT OF ACTION

TAKEN AWAY BY B.C. WorkMEN'S COoMPENSATION AcT, 1916
(B.C.), CH. TT—RIGHT OF WIDOW TO MAINTAIN ACTION.

By the common law, the legal personal representative of a
person whose death is caused by the negligence of another has no
right to sue for dama and the Fatal Accidents Act of Sas-
katchewan confers this right on the representative only in cases
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where the deceased himself, if he had lived, would have been
entitled to maintain an action and recover damages, and where
such action would have been barred by the Workmen's Compen-
sation Act of British Columbia where the deceased was residing
at the time of the accident, the representative has no right of
action in Saskatchewan under the Fatal Accidents Act.
APPEAL by plaintiff from the judgment of the Sas-
Latchewan Court of Appeal (1921), 66 D.L.R. 127, 15 S.L.R.
75, affirming the trial judgment (1920), 60 D.L.R. 706, and
Jdismissing an action under the Fatal Accidents’ Act, R.S.S,
1920, ch. 62, Affirmed.
The judgment of the Board was delivered by
VISCOUNT CAVE:—This is an appeal from a judgment
of the Court of Appeal (1921), 66 D.L.R. 127, 15 S.L.R. 75,
for the Province of Saskatchewan, affirming the judgment
of the Court of King’s Bench (1920), 60 D.L.R. 706, for the
same Province, whereby judgment was entered for the
respondents in an action brought by the appellant for
damages under the Fatal Accidents Act of the Province,
R.8.8. 1920, ch. 62 (now 1920 (Sask.) ch. 29.)
The respondents are a railway company incorporated by
a Dominion Act, 1901 (Can.) ch. 51, and operating a system
of railways in British Columbia, Saskatchewan, and other
parts of Canada. Thomas William Walpole (the appellant’s
husband) was a locomotive engineer in the employment of
the respondent company, and, at the time of the accident
which gave rise to this action, was resident at Lucerne in
British Columbia. On April 17, 1919, he was in charge of a
locomotive which was proceeding with a freight train on
the respondents’ railway, westward of the village of
Lucerne; and when the train reached a high bridge sup-
ported by piles, the bridge gave way and the locomotive fell
into the stream beneath, and Walpole sustained injuries
which proved fatal. The appellant took out letters of
administration of her husband’s estate in British Col-
umbia; but, shortly afterwards, she went to reside at Sas-
katoon in Saskatchewan, and her letters of administration
were re-sealed in that Province, On November 4, 1919, she
commenced in the Court of King's Bench of Saskatchewan
an action against the respondents under the Fatal Acci-
dents Act, R.S.8. 1920, ch. 62, claiming, on behalf of herself
and her infant daughter, damages for the respondents’
negligence and the resultant death of her husband, 60 D.L.R.
706.
The action was tried at Regina by Bigelow, J., and a jury.
At the close of the case the respondents moved for a non-
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suit on the ground that, having regard to the provisions of
the Workmen's Compensation Act of British Columbia, 1916
(B.C.) ch. 77, the action did not lie, The Judge reserved
his decision on this question, and put certain questions to
the jury, who answered them as follows:—

“1. Was the accident caused by the negligence of the .
defendant? A. Yes. 2. If so, in what did such negligenc«

consist? A, The negligence of the defendant consisted in
not keeping the bridge in safe repair. 3. Damages:
(a) for widow KEdith N Walpole :—$10,000: (h) for
infant Madeline Isabel:—86,000,”

The Judge, however, entercd judgment for the respond-
ents on the point of law, and upon appeal to the Court of
Saskatchewan that Court affirmed the decision, 66 D.L.R.

Thereupon, the present appeal was brought to His
Majesty in Council,

The Fatal Accidents Act of Sa chewan, R.S.S. 1920,
ch. 62, sec. 3, which is similar for all purposes material to
chis action to the British statute known as Lord Campbell’s
Act, 1846 (Imp.), ch. 93, provides as follows:—

“Whenever the death of a person has been caused by
auch wrongful act, neglect or default as would (if death had
not ensued) have entitled the person injured to maintain
an action and recover damages in respect thereof, in each
case the person who would have been liable if death had
not ensued shall be liable to an action for damages not-
withstanding the death of the person injured.”

It is provided by the Act that every such action is to be for
the benefit of the wife or other dependents of the person
whose death has been so caused, and is to be brought by the
cxecutor or administrator of such person. A similar statute
is in force in British Columbia R.S.B.C., 1911, ch. 82.

Part T of the Workmen’s Compensation Act, 1916 (B.C.),
ch 77, which applies to railways, provides by sec. 6 that :—

“Where, in any industry within the scope of this Part,
nersonal injury by accident arising out of and in the course
of the employment is caused to a workman, compensation
as provided by this Part shall be paid by the Board out of
the Accident Fund.”

Accident is defined (sec. 2), as including a wilful and an
intentional act, not being the act of the workman, and a
‘ortuitous event occasioned by a physical or natural cause.
Section 11 (1) of the Act is as follows:—

“The provisions of this Part shall be in lieu of all rights
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of action to which a workman or his dependents are entitled,
c¢ither at common law or by any Statute, against the
employer of such workman for or by reason of any accident
which happens to him arising out of and in the course of his
employment, and no action against the employer shall lie in
respect of such accident.”

The scale of compensation payable to a workman, or (when
leath results from the injury) to his dependents, is fixed
by secs. 15 to 24. Later sections provide for the formation
of the accident fund, which is raised by yearly assessments
m the employers on the basis of their pay-rolls; and for
the constitution of a Workmen's Compensation Board,
which is to make and collect the assessments, and is to
determine, without appeal, all questions relating to com-
pensation. )

The question raised in this appeal is whether, having
regard to these provisions, the appellant, as administratrix
of the deceased, can recover, in the Courts of Saskatchewan,
damages for the respondents’ negligence in British Colum-
bia, which resulted in his death. In their Lordships’
opinion, she cannot. By the common law, the legal personal
representative of a person whose death is caused by the
negligence of another has no right to sue for damages; and
the Fatal Accidents Act of Saskatchewan confers that right
on the representative only in cases where the deceased
himself, if he had lived, would have been entitled to main-
tain an action and recover damages. Now, in the present
case such an action if brought by Walpole himself, would
have been barred by the provisions of the Workmen’s Com-
pensation Act of British Columbia, and particularly by sec.
11 (1) of that Act. The effect of that statute was that
the deceased, who was resident and employed in British
Columbia, held his contract of employment subject to the
double condition—first, that he should be entitled to com-
pensation for accidents, however caused, and, secondly,
that he should have no other remedy. These conditions
were, by virtue of the statute, incorporated in his contract,
and were binding upon him wherever his action might be
brought ; and if he had lived and had himself commenced
proceedings in Saskatchewan for the company’s negligence,
the condition would have been a sufficient answer to his
claim,

From this it follows that the condition upon which alone
the appellant was entitled to sue—viz., that the deceased
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rimself might have sued had he lived—is not fulfilled, and
the action fails on that ground. The decisions of the Board
in C.P.R. Co. V. Parent, 33 D.L.R, 12, 20 C.R.C. 141, [1917]
A.C. 195, 23 Rev. Leg. 292, and Workmen's Compensation

Board v C.P.R. Co., 48 D.L.R. 218, [1920] A.C. 184, are¢ |

in point.

The difficulty may be put in another way. By the well
known rule laid down by Willes, J., in Phillips v. Eyre
(1870), L.R. 6 Q.B. 1, an action will not lie in one country or
Province for a wrong committed in another, unless two
conditions are fulfilled. First, the wrong must be of such
a character that it would have been actionable if committed
in the country of the forum; and, secondly, it must not have
heen justifiable by the law of the country where it was done.
It is unnecessary for the purposes of this appeal to consider
the precise meaning of the term “justifiable,” as used by
Willes, J.; but, at all events, it must have reference to legal
justification, and an act or neglect which is neither action-
able nor punishable cannot be said to be otherwise than
justifiable within the meaning of the rule. In the present
case, the negligence of the company was not actionable in
British Columbia; for, under the Workmen’s Compenzation
Act of the Province, no action would lie against the com-
nany, but only a claim against the Board for compensation.
It was, indeed, suggested that the negligence of the com-
pany might have been the subject of a prosecution in
British Columbia under secs. 283 or 284 of the Cr. Code;
R.S.C. 1906, ch. 146, but criminal negligence was neither
alleged nor proved in the Canadian Courts, and the Board
cannot assume its existence. This being so, then on this
ground also an action by the deceased would have failed,
and the appellant’s action fails also.

It was further suggested on behalf of the respondent
company that the Fatal Accidents Act of Saskatchewan,
R.8.8. 1920, ch. 62, is confined to cases of negligence occur-
ring within that Province; but this question was not fully
discussed, and their Lordships, therefore, express no opinion
upon it.

For the reasons above given, their Lordships agree with
the conclusion of the Court of Appeal, 66 D.L.R. 127, and
they will humbly advise His Majesty that this appeal fails
and should be dismissed with costs.

Appeal dismissed.
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Alta. BANNER COAL CO. v. GERVAIS.
App. Div. Alberta Supreme Court, Appellate Division, Beek, Hyndman and
Clarke, JJ.A. October 28, 1
Taxes (ME—47)—O0F MINERAL RIGHTS—SCHOOL A
ANCE (ALTA.)—CONSTRUCTION —APPORTION ! b
The School Assessment Ordinance as amended by 1917 (Alta.)
ch, 43 sec. suthorising the assessment of the interest of the
owner or lessee of mining rights, does not authorise the assess-
ment of both the interests of the owner and also the interest
of a lessee in the same mining right, but authorises the assess-
ment of the mining rights as a totality when no exemption
applies to them, and authorises the assessment of a lessee’s inter-
est when and only when the owner’s interest is exempt, In re-
gard to land, the liability for taxes as between landlord and
tenant is in the absence of agreement, on the landlord. The
taxes in respect of a mining plant whether real or personal
property where the plant is owned by several persons, should be
paid by the parties in proportion to the value of their portions of
the plant.

[Reach v. Crosland (1918), 45 D.L.R. 140; Fitzgerald v.
Firbank, [1897] 2 Ch. 96; Riddell v. MeRae (1917), 34 D.L.R.
102, 11 Alta. L.R. 414; Frecburg v, Farmers Eschange Bankers
(1021), 61 D.L.R, 79, 14 S.L.R. 342, aflirmed (1922), 63 D.L.R.
142, 15 S.L.R. 318, referred to. See Annotation, 40 D.L.R. 144.]

ApPEAL from the judgment of Tweedie, J., on a special
case as to the liability of the parties as between themselves,
in respect of certain taxes, the questions submitted are
fully set out in the judgment of Beck, J. A.

Parlee, Freeman, Mackay and Howson, for appellant.

Hyndman, Milner and Matheson, for respondent.

The judgment of the Court was delivered by

BECK, J.A.:—This is an appeal from the decision of
Tweedie, J, on a special case.

The question between the parties is as to the liability as
between themselves in respect of certain taxes; the defend-
ant being the landlord and the company the tenant. In
England, there are and have been for centuries a variety
of rates and taxes, in respect of which the burden is, apart
irom agreement or statutory provision, in some instances
on the landlord, and in some instances on the tenant; the
former being colloquially spoken of as “landlord’s taxes”;
the latter as “tenant’s taxes”. See Foa's Landlord & Tenant
5th. ed. pp. 182, 201, 208; Cockburn’s Law of Coal and Coal
Mining, p. 300. There is no doubt that in this jurisdiction,
in the absence of agreement, the burden of paying the
taxes arising from the assessment of land under our Munici-
pal and School Assessment Acts, is on the landlord. This
view of the law is traditional with us and is recognized and
taken for granted in the Land Titles Act, 1906 (Alta.) ch.
24 sec. 55, providing for an implied covenant on the part
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f the tenant to “pay all rates and taxes which may be
'm\.t'ut‘ in respect of the demised land during the continu-
nce of the lease.” That is, if there is no covenant, express
w implied on the part of the tenant, to pay taxes the law
places the obligation to pay the taxes. The particular Act
vhich we have to interpret is the School Assessment Ordin
ance C.O. (Alta.) 1915, ch, 105. By sec. 26, all property
eal and personal, except certain exemptions, are made
ubject to assessment. In subsequent sections of the Ordin-
ince, “land” is used as an equivalent for * real property.”
Section 2, clanse 6 (amended 1917 (Alta.) ch. 43, sec. 2.)
reads :-

The expression ‘land’ means lands, messuages, tenements
mnd  hereditaments, corporeal and incorporeal, of every
nature and description and every estate or interest therein,
and whether such estate or interest is legal or equitable,

together with all paths, passages, ways, water-courses,
liberties, privileges, easements, mines, minerals and quarries
appertaining thereto, and all trees and timber thereon or
thereunder lying or being, and without in any way restrict-
ing the generality of this description land shall also include
for the purpose of this Ordinance the interest of an owner
2+ lessee of mineral rights.”

The foregoing clause was inserted in the School Assess-
ment Act for the first time in 1917 (Alta.) ch. 43, sec. 2.
With the exception of the words with reference to “mineral
rights” it is a verbatim copy of sec. 2, clause (a) of the
Land Titles Act (Alta.), ch. 24.

I think it quite beyond question that, subject to some
exceptions, which T will notice, the intention of this Assess-
ment Act is that a parcel of land should be assessed as an
bjective totality and that is not intended that particular
legal or equitable interests should be looked for and when
found assessed to their respective owners; that it was
never intended that, for instance, the respective interests
of a tenant for life, remainderman, mortgagee, landlord,
tenant, the owner of an easement, or of trees, should be
separately assessed.

The purpose, therefore, of the wideness and inclusive-
ness of the definition is merely to make it clear that on the
placing of the surface description of the land in the assess-
ment roll all the things included in the definition are deemed
(0 be included in the assessment. This view does not pre-
vent an increase in the amount of the assessment on the
ground of such of the things enumerated as are a benefit
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to the land assessed increasing its value or prevent an
increase in the amount of the assessment of adjacent lands
on the ground of such of the things enumerated as are a
benefit to it while assessed as part of other lands increasing
its value. See A.J. Reach Co. V. Crosland (1918), 43 O.L.R.
209; affirmed 45 D.L.R. 140 (annotated), 43 O.L.R. 635.

In the ordinance, there are some express exceptions to
the principle of assessing an objective totality.

Section 26 (the exemption section) expressly provides for
the assessment of the interest of the occupant or person
interested in Crown Lands i.e. ordinary Crown lands and
Indian lands.

Before pursuing the interpretation of the ordinance,
I refer to the history of the amendment of 1917.

In January, 1917, in the case of the Town of Coleman V.
Head Syndicate (1917), 11 Alta. L.R. 314, Harvey, C.J.,
held, and his decision was affirmed on appeal (see 11 Alta.
L.R. at p. 319), that under the Town Act, 1911-12 (Alta.)
ch. 2, minerals were not assessable.

As that Act then stood, it was enacted that all lands
should be liable to assessment, subject to certain exceptions,
(sec. 266). An interpretation of land was given in sec, 2,
sub-sec. 9 as follows:—

“‘Land’ includes lands, tenements and hereditaments and
any estate or interest therein, and, for the purposes of
assessment only, ‘land’ means land and any estate or interest
therein, exclusive of the value of buildings or other improve-
ments thereon.”

In that case the defendant had a certificate of title for
an undivided half interest in “all minerals, other than gold
and silver, which may be found to exist within, upon or
under” the lands.

The letters patent upon which this certificate of title was
founded recited that “the grantees have applied for a grant
of the mining rights in the said land,” ete., and then granted
“all minerals other than gold and silver, which may be
found &e, subject to the payment of compensation to the
owner or occupant of such lands as provided by any regu-
lations of the Governor-in-Council on that behalf.

I interpose the observation that in the Patent “mining
rights” and “minerals” are used equivalently and also that
in the Regulations affecting Dominion Lands (Consolidation
of 1889) not only are the same expressions used equivalently
but “surface rights” is used as equivalent to the ownership
of the surface. (See pp. 858 et seq. caption preceding sec.
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14; secs. 44, 48, 49, 50; pp. 848 ¢t seq. sec. 8; Dominion
Mining Regulations pp. 896-7, form “Surface rights.”)

No reasons are reported for the affirmance of the opinion
of Harvey, C. J., which must, therefore, be taken to have
contained nothing of moment with which the Appellate
Division disagreed. After quoting the provisions of the
Town Act quoted above, Harvey, C.J., 11 Alta. L.R., at p.
316, quoted the definition of “land” from the Land Titles
Act, which T have quoted above; and referring to the two
definitions—the one in the Town Act, the other in the Land
Titles Act; in which latter he italicizes the words “together”
with and “eppertaining thereto” as I have done,—he says
at pp. 316, 317,:—

“The expression ‘estate or interest’ in both Acts is the same,
and apparently therefore has the same meaning in each. . .
... It is to be noted that in the extended definition of
‘land’ in the Land Titles Act the word is not stated to mean
or include mines and minerals but rather to mean something
which does include the mines and minerals which are stated
not to be, but to ‘appertain to’ the land. Where they are
cxcepted, they are not even included. They are in the same
class as ‘ways’, ‘watercourses’ ete. It would not, I presume,
occur to anyone that a person who had a right-of-way or
nther simjJar easement in respect of a particular parcel of
lind was, thereby, liable to be assessed as the owner of
the land and to be mllc(l upon to pay the taxes
In this view, we are still left with the mnsulcrlm(,n m
whether ‘minerals’ are an ‘estate or interest’ in lands. They,
quite clearly, are not the land because if they are all
removed, the land will still be there. In a common meaning
of the word ‘interest’ & person who owns them might be
aid to have or even own an interest in the land, but we
would say that his ‘interest’ is as owner of the minerals,
aot that his interest is the minerals. Moreover, it appears
‘o me that the use of the word in the expression ‘estate or
interest’ limits its meaning to something of a character
imilar to ‘estate’. The term ‘estate’ as applied to interests
in lands has a well recognised meaning due to the fact that
under our law a person is not deemed to be the absolute
owner of land but only of somr-thmg which has for a long
'me been designated as an ‘estate’ in it.”

The Chief Justice, after some further observations, con-
cluded with the opinion that minerals were not assessable
under the Town Act not even if the extended definition of

14—70 D.L.R.
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Alta.  “land” in the Land Titles Act were to be deemed applicable
Abo. Div. to the former Act.
- It was in consequence of the decision of the Court in
the above mentioned case that the law was amended in
1917:—
{ GERVAIS.  The Town Act by adding in 1917 (Alta.) ch. 24, to sec. 2,
| week, LA, sub-sec. 4 the words:—(a) ‘Owner’ shall also mean and
1 include the holder of any lease of any mineral rights from
the Dominion of Canada,” and to sec. 2 sub-sec. 9 the
words:—*“And the interest of a holder of any lease of any
mineral rights from the Dominion of Canada.”
The Rural Municipality Act, 1911-12 (Alta.) ch. 3, was
also similarly amended 1917 (Alta.) ch. 26, and the extended
] definition of land already quoted was introduced into the
! Rchool Assessment Act.
| The situation at the time of the amendment being made
was then this:—This Court had held that minerals were

| uot assessable, under an authority to assess land, even
though land was expressly declared to include mines and
minerals appertaining thereto.

I{Ahxm
Coar Co.

It is perfectly clear then that the purpose of the amend-
ment of 1917 was to make minerals assessable. This pur-
pose was effected in a very clumsy way in amending the
i i School Ordinance, and the amendment must, I* think, be
censtrued in this way. The ordinance makes real property
% assessable; “land” and “real property” are used interchange-
\ ‘ ably in the assessment provisions. The amendment means
}i,; . to declare that for assessment purposes—the Ordinance
¥ is directed only to assessment—‘“real property” or “land”
'l vhich the Court had declared meant nothing but land,
shall include also “mineral rights”—that is to say:—include )
mn the sense, not that, if land is assessed, every estate or j
interest in it or thing appertaining thereto is enveloped in
the assessment, because not separately assessable, but in
q the sense that “mineral rights” may be assessed as a dis-
i tinct and separate object of taxation.

I think it clear for the reasons I have indicated, namely, s !
the common use of the expression, and the historical reason 3 .
;‘& } for the amendment, that the expression “mining rights” or 1
L “mineral rights” means “minerals”. !
| I think it also clear that the use of the expression “inter- : l
i i cst of the owner or lessee of mineral rights” is not intended k y
1 1R to derogate from the fundamental principle of the Assess- ' I

i ment Act, that it is the objective totality which is to be A5 §




).L.R.
cable

rt in
Wl in
gc. 2,
and
from
the
any

was
nded
the

nade
were
even

and

end-
pur-
the
, be
erty
nge-
2ans
ance
nd”
and,
lude
e or
d in
t in
dis-

lely,
son

or

ter-
ded
ess-

) be

SR

70 D.L.R.] DoMINION LAW REPORTS.

assessed, unless, by reason of exemption, the interest of
the owner is non-assessable in which latter event, and then
only, can a less intercst than the whole ownership be
assessed. Consequentiy, 1 interpret the words authorizing
the assessment of the interest of the owner or lessee of
mining rights not as authorizing the assessment of both
the interest of the owner and also the interest of a lessee
in the same mining rights; but as authorizing (he asse
ment of the mining rights us a totality when no exemption
applies to them and as authorizing assessment of a lessee’s
interest when and only when the owner’s interest is exempt,

The “natural resources” in this Province are generally
speaking vested in the Crown in right of the Dominion; and
co far as they still remain in the Crown they are, of course,
not assessable. In some comparatively few instances, prior
to the year 1887, the mineral rights have been granted to
individuals and they were included, I believe, in the grants
to the Hudsons Bay Co. and the Canadian Pacific R. Co., in
whose hands they are, to a large extent, exempt. In recent
vears, mineral rights have, I think, been parted with by
the Crown only by way of lease. It was, doubtless, pri-
marily, to enable the interests in mineral rights held under
lrase from the Crown to be assessed that the amendments
of 1917 were passed.

As in the case of land, so in the case of interests in Crown
lands or other exempted lands, I think it is the objective
totality of the interest which is not exempted thLat is assess-
able. So too, I think in the case of mineral rights it is the
objective totality that is assessable, namely, the minerals
themselves, if assessable, by reason of the Crown having
parted with them, or, in case it has done so, if they are not
ntherwise exempted, the interest of a lessee only where the
minerals themselves are not assessable. Where the minerals
are themselves assessable, in my opinion, no interest can
be carved out so as to assess both the minerals and that
interest. To repeat, the objective totality alone can be
assessed.  In the present case, presumably the defendant
owns the minerals, but by virtue of sec. 29, the plaintiff
company, as being in occupation or possession of some
part, at least, of them, was apparently properly assessed.

In making such an assessment, the fact that they were
being worked would properly be taken into account in
ascertaining their value for assessment purposes. The
proper form or method of assessment, however, does not
effect the respective right of different parties interested
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in the thing assessed. The Assessment Acts do not purport
to touch that question. It must be determined by the
general law applicable to the relationship between the
narties. Now, what is that relationship? So far, I have
gone, apparently, on the assumption that it was that of
landlord and tenant as was virtually assumed throughout
the argument. But I think this assumption is wrong. The
document creating the relationship between the parties
ie called an “agreement”, The defendant is called the
“owner”, Gilliland the predecessor of the plaintiff company
is called the “operator”. The agreement commences with
words of covenant between the “owner” and the “operator”
containing nineteen clauses. There is no grant or lease.
The word tenant is not used. It seems clear that the docu-
ment is not a lease. The effect of the document is to create
that kind of a right which is called a profit a prendre; a
right which is more than a mere license, more than a mere
easement, but yet not a tenancy. See 19 Corp. Jur. tif.
Easements, p. 870; Fitzgerald v. Firbank, [1897] 2 Ch. 96;
20 Hals. tit. Mines, Minerals & Quarries, pp. 567, et seq.

As I have already pointed out, apart from agreement in
the case of land, the liability for taxes as between landlord
and tenant is upon the landlord. It seems to me that it is
nnquestionable that if the owner of minerals grants a lease
of them, that liability is likewise on the landlord. in the
case of the owner of minerals granting a license in the
nature of a grant of profit a prendre it is not open to argu-
ment that the same rule does not apply. Consequently, il
would appear to be beyond question that the defendant in
this case, being the owner of the mineral rights, must bear
the taxes in respect of those rights.

In the result then, I hold that the taxes against the
“surface rights” must be borne by the defendant and that
likewise the taxes against the “mining rights” must also
Le borne by him.

With regard to the plant, it appears that some portion of
the plant is the defendants and some portion the plaintifls.
In my opinion, the taxes, in respect of plant whether real
or personal property, falls upon the owner.

With regard then to the plant, my opinion is, that each
of the parties ought to bear the taxes in proportion to the
value of his portion of the plant.

With regard to the right of the tenant paying taxe:,
which, as between himself and his landlord, the landlord
ought to pay, reference may be made to the following
authorities.

B P e g e Sas
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Riddell v. MeRae (1917), 24 D.L.R. 102, 11 Alta. L.R.

on Subrogation, 2nd. ed., paras. 9, 36a; Dunlop v. James
(1903), 67 N.E. Rep. 60; Frecburg v. Farmers Exchange
Bankers (1921), 61 D.L.R. 79, 14 S.L.R. 342; affirmed
63 D.L.R. 142, 15 S.L.R. 318; 24 Cyc. p. 1074. The right
is based upon the well established rule that one interested
in property may protect his interest by paying charges
against the property and is entitled to be subrogated to
the rights, though not always perhaps to the precise
remedies: of the creditor.

In the result, the questions submitted to the Court should
Le answered as follows:—1. Does the lease impose any
liability upon the Banner Coal Co. Ltd. for the payment of
‘he taxes assessed against “Gervais’ mining plant” and (or)
‘he “company’s mining plant?” and (or) the coal rights
in or under the above described lands? A. No. 2. In the
event of Q. 1 being answered in the negative, does the School
Assessment Ordinance, read either with or without the
lease, impose or create any liability on the Banner Coal
Co. Ltd., or as between the company and Gervais, for the
rayment of such taxes? A. Yes, so far as the School
District is concerned but not as between plaintiff and
defendant, except as to the portion of the plant owned by
the plaintifi. 3. In the event of questions 1 and 2 being
answered in the negative, is the Banner Coal Co. Ltd., at
Liberty, by reason of the seizure of its property and threat
of sale to deduct from the royalties payable to Gervais the
amount of such taxes, paying the same to the School Dis-
trict? A. Yes except as to the portion of the plant owned
by the plaintiff,

I think the defendant should bear the costs below and of
the appeal.

K

Judgment accordingly.

November 28th.—BECK, J.A.:—Since the reasons for
judgment were given in this case it has been brought to our
notice that the assumption that the defendant Gervais was
the owner of the minerals was incorrect—that he was the
holder of a “lease” from the Dominion Government. This
document is called a lease, Gervais is called the lessee, the
words of grant are:

“Doth grant and demise unto the lessee, full and free and
sole and exclusive license and authority to win and work all
llninlvs.“seams, and beds of coal in, on or under the said
lands;” . .
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“Together with full and exclusive license and authority

App. Div. for the lessee and his agents, servants and workmen to

search for, dig, work, mine, procure and carry away the
coal in such mines, seams, and beds wherever the same may

».  be found within the limits of the said lands, and to dig, sink,
Gervais. drive, open and work such excavations, pits, shafts, levels,
1.4 drifts, tunnels, and other works within and to construct

s o

=

TR ——-

such buildings and erections, machinery and appliances
upon the said lands as shall from time to time be necessary
and proper for the efficient working of the said mines, seams
and beds of coal and for runnnig, raising, removing and
making fit for sale of the coal therein and with all and every
the rights and privileges granted to lessees in and for the
said Regulations,” i.e. the Regulations made by order-in-
council for the disposal of coal mining rights, the property
of the Crown referred to in sub-sec. 2 of sec. 3 of the
Dominion Lands Act, ch. 55.

In the recent case of Little v. Western Transfer & Co.,
(1922), 69 D.L.R. 364, this Court pointed out the distinction
between a grant having the effect of a grant of mineral
strata and a grant having the effect of a grant of a mere
right to take the minerals. My present impression is that
the Government “lease” has not alone the effect of granting
a mere license to take the coal, but has also the effect—to
accommodate the words used in the above mentioned case—
of granting the property and exclusive right of possession
of the whole space occupied by the layers containing the
minerals and after the minerals are taken out the entire and
exclusive user of that space for all purposes, i.e. during the
term of the lease, and consequently I am of opinion that the
document is a lease. If it is, then the reasoning which we
have already applied to the case on the assumption that the
defendant was the owner applies equally if he is a lessee
from the Crown. Even if upon a most careful dissection of
all the terms of the Government “lease” it might be held not
to be a lease of strata of coal yet in view of the provisions
of the Dominion Lands Act, the Regulations; and the fact
that the Standard Departmental form is used, it must be
taken that the interest created by this instrument is the
interest which is intended by the Provincial assessment
provisions.

The decision already given must therefore stand.
HYNDMAN and CLARKE, JJ.A., concurred.
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REX v. CASKIE.

British Columbia Court of Appeal, Maedonald, C.J.A., Martin,
Galliker, MePhillips and Eberts, JJ.A. October 3, 1922,
INTOXICATING LIQUORS (§ IITA—55)—UNLAWFUL SALE OF BEER—

PENALTY UNDER GOVERNMENT LiQuor Act, 1921, B.C,, cH. 30.

The penalty for a first offence of illegally selling beer in con-
travention of sec. 46 of the Government Liquor Act, 1921 B.C,, ch.
30, sec. 46 is that prescribed by sec. 63, i.e. not less than $50 and
not more than $100.

ApPEAL (§ VIIIB—673) —FROM ORDER OF COUNTY JUDGE AFFIRMING A
SUMMARY CONVICTION—POWER T0 REDUCE EXCESSIVE PENALTY
NT LiQuor Act, 1921, B.C, 1sT SION, CH. 30,
SESSION, CH. 28—COURT OF APPEAL AcCT, .B.
H. 51 AND AMENDMENTS—SUMMARY (uwuno\s An,
"1.: B.C., CH. 59 AND AMENDMENTS.

Where a pe nnll) in excess of that authorized by law has been
imposed by the magistrate in a summary conviction for an offence
under the Government Liquor Act, 1921 B.C., ch. 30, and the con-
viction has been affirmed on umwﬂl to a (‘uumy Court Judge, the
Court of Appeal for British Columbia has jurisdiction on a
further appeal taken from the County Judge's decision to amend
the penalty of the conviction by virtue of the Court of Appeal
Act, R.S.B.C. ch. 51 sec. 6 and B.C. Practice Rule 868.

Costs (§1—2¢)—OF APPEAL T0 COURT OF APPEAL—APPEAL FROM
ORDER OF COUNTY JUDGE ON SUMMARY CONVICTION RE-HEARING
—No ( FOR OR AGAINST CROWN—SUMMARY CONVICTIONS
Acr, , B.C., cH. CrowN Costs Act, RHB( 1911,
CH. hl—( OURT OF APPEAL ACT, R.S 1911,

Where the Court of Appeal (B.C.) h(urmg an .App(al fmm a
County Court Judge upon the latter’s re-hearing of a summary
conviction proceeding under provincial law reduces the penalty
as in excess of that authorized by law but otherwise affirms the
conviction, the order of the County Court Judge as to costs will
not be interfered with. The Crown Costs Act, R.S.B.C. ch. 61
does not permit a direction against the Crown to pay the costs of
the appeal, taken to the Court of Appeal.

[Re Van Horne Estate (1919), 47 D.L.R. 529, 27 B.C.R. 269, and
(1921) 61 D.L.R. 194, applied.]

APPEAL from an order of Lampman, Co. J., of June 12,
1922, Reversed.

H. B. Robertson, for appellant.

C. L. Harrison, for respondent.

MacpoNALD, C.J.A. would allow the appeal.

MARTIN, J.A.:—According to our decision at the close
of the argument the penalty for selling beer under sec. 46
of the Government Liquor Act- 1921, (B.C.) ch. 30, is pre-
scribed by sec. 63, and for a first offence it is “a penalty of
not less than fifty dollars nor more than a hundred dollars

. But the accused being first offenders were wrongly
sentenced to imprisonment under sec. 62 and the question
iz, have we the power to impose the proper penalty and
amend the conviction accordingly? By secs. 77 and 80 of
the Summary Convictions Act, 1915, (B.C.), ch. 59 the
County Court properly appealed to under sec. 75 had that

o
o
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B.C. power and the proceedings are a re-trial de novo “as well

c.a. of the facts as of the law in respect to such conviction”,

" and upon fresh evidence, if desired, sec. 78.

REx By our Court of Appeal Act, R.S.B.C. 1911, ch. 51, sec. 6
Casis, Sub-sec. 4 (f), “an appeal shall lie (to us) .. .. from any

Martin

noint of law taken or raised on an appeal to the County

A Court under the Summary Convictions Act.”

The imposition of the proper penalty is clearly a point
of law, and counsel for the Crown submits that, as this
appeal to us is one in the exercise of our ordinary appellate
jurisdiction, we should exercise the power conferred upon
us by Rule 868 and “give (the) judgment and make (the)
order” which the Judge below “ought to have made” in
this respect: as was done by the County Court Judge in
Rex v, Fleming (1921), 65 D.L.R. 229, 36 Can. Cr. Cas. 335.
Chis submission is, in my opinion, correct and is in accord-
ance with the principle of our decision in Alexander v. Van-
couver Harbour Commissioners (1922), 65 D.L.R. 355, and
with my views at least in Re Assignment of Kwong Tai
Chong Co. (1922), 65 D.L.R. 132.

In Rex v. Sally (1920), 33 Can. Cr. Cas. 350, 28 B.C.R.
268, where it was conceded (as it must be here after our
decision) that a wrong penalty was imposed, we reduced
the sentence to the proper term though that was not an
appeal from a County Court but from a Judge of the
Supreme Court refusing certiorari to quash a conviction,
and we have, at least, as much power herein, and so I think
the penalty should be $50, and, in default, imprisonment
for 2 months with hard labour, and the conviction should
be amended accordingly.

As to the costs: the present successful appellant paid
them below to the informant, the Victoria Chief of Police,
pursuant to the order of the County Judge appealed from,
who had complete and express discretion over them, and as
against “either party”, conferred by said secs. 77 and 80,
and I see no reason to alter this direction because the
conviction was good though the penalty was bad. As to the
costs of this appeal they stand on a different footing, and
I do not see how we can order the Crown to pay them,
though unsuccessful, in the light of our decision in Re
Succession Duty Act and Estate of Van Horne (1919), 47
D.L.R. 529, 27 B.C.R. 269.* wherein we held that though
a discretion in the Court below was there, as here,

*Editors note,
(See (1921), 61 D.L.R. 194 reversing (1920), 56 D.L.R. 226 and
restoring 47 D.L.R. 529.)
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“expressly authorised” by sec. 2 of the Crown Costs Act,
R.S.B.C. 1911, ch. 61, yet that express authorization coul
not “be expanded to cover appeals in general” to this Court

GALLIHER, J.A.:—The appellants were convicted b
Police Magistrate Jay on a charge of selling liquor contra:
‘o the Government Liquor Act- 1921 (B.C.) ch. 30, an
sentenced to six months' imprisonment. An appeal w:
taken to Lampman, Co. J., who dismissed the same. Appe:
was then taken to this Court.

At the hearing it was decided that the appeal should 1
allowed, as the punishment imposed was as for an offenc
committed under sec. 26 of the Act, 1921 (B.C.) ch. 30,
whereas it should have been under sec. 46 of said statut
and was in excess of what should have been awarded, sub-
ject to the consideration as to whether this Court had
power to affirm the conviction and impose the proper
penalty.

Section 80 (1) of the Summary Convictions Act, 1915
(B.C.), ch. 59, is as follows:—

“80. (1) In every case of appeal from any summary con-
vietion or order had or made before any Justice, the Court
to which such appeal is made shall, notwithstanding any
defect in such conviction or order and notwithstanding
that the punishment imposed or the order made may be in
excess of that which might lawfully have been imposed or
made, hear and determine the charge or complaint on which
such conviction or order has been had or made, upon the
rerits, and may confirm, reverse, or modify the decision
of such Jusuice, or may make such other conviction or order
in the matter as the Court thinks just; and may by such
order exercise any power which the Justice whose decigion
is appealed from might have exercised, and may make such
crder as to costs to be paid by either party as it thinks fit.”

Under this section there seems to be no doubt that the
County Court Judge below could (had he come to the same
conclusion as this Court) have so modified the conviction
and this Court on appeal can make the order which the
Judge below could have made.

The conviction, therefore, stands varied to this extent:
that the penalty imposed shall be payment of the sum of
$50 and in default of immediate payment, to imprisonment
for 30 days, with hard labour. To this extent the appeal
is allowed.

With regard to the costs below the special statute gives
the Court below discretion to award costs to either party,
and these are not interfered with.
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Alta. As to costs of appeal, this Court has already decided in
the Van Horne Estate case supra that they come within
provisions of the Crown Costs Act, and no costs can be
iriven either party.
EBERTS, J.A., would allow the appeal.
Appeal allowed and convietion varied.

App. Div

MACINTYRE v. MILLER.

Alberta Supreme Court, Appellate Division, Stuart, Hyndman and
Clarke, JJ.A. October 28, 1922.

PRINCIPAL AND AGENT (§ III-—36)—AGENT UNDERTAKING TO PROCURE

CERTAIN SHARES—NO DEFINITE TIME FOR COMPLETION OF

WORK—RIGHT OF PRINCIPAL TO MAKE OTHER ARRANGEMENTS— .

AGENT'S WORK RENDERED VALUELESS—RIGHT OF AGENT TO
RECOVER COMMISSION,

Where a person acting as agent for another undertakes to
procure persons who will be willing to purchase certain shares
and subsequently give an option the principal to seil same to him
at a fixed increased price, there being no definite fixed period in
which the work is to be completed and the agent proceeds to carry
out the scheme but before it comes to fruition the principal makes
other arrangements with other parties, rendering the agent's
work valueless and putting an end to the necessity for his further
services, The agent is not entitled to recover the commission
agreed to be paid on the completion of the work, nor can he
recove  on a quantum meruit especially where no such claim is
made . the pleadings.

APPEAL by plaintiff from the trial judgment in an action
to recover, for services rendered, or damages for breach of
contract.

The facts of the case are fully set out in the judgments
reported.

A. M. Sinclair, K.C., for appellant,

F. C. Meyer, for respondent.

STUART, J.A., concurs with CLARKE, J.A.

HYNDMAN, J.A.:This is an appeal by the plaintiff from
the judgment of Ives, J.

The appellant is a solicitor practising at the town of
Drumheller and the respondent is a coal mine operator of the
same place.

It appears that the respondent during the year 1917 was
desirous of purchasing or gaining the control of certain
shares in the Premier Coal Co. Ltd., about 15000 in all,
held by one Patrick and the others, and consulted the plain-
tiff relative to the acquisition thereof.

Originally, efforts were made to induce certain persons to
agree to purchase these shares from the defendant provid-
ing he could first purchase them at a price which would net
him a fairly substantial profit, but these efforts failed.
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Subsequently, defendant requested plaintiff to try to
evolve for him some scheme whereby he might become the
owner of the shares and the former promised to take the
matter under consideration.

What took place was related by the plaintiff as follows:— Mul.‘l'.;:n.

“The negotiations with Erne went on for a very con-

siderable time and latterly Miller got tired, after the'niman J.A

negotiations with Erne, and I went over to Erne’s store and
Erne told me that he decided not to purchase the shares.
I saw Miller after that and informed him of what Erne
had told me, and then he put up this proposition to me
‘can you tell me any way whereby I myself can become the
owner of the shares?’. 1 said I would take the matter into
consideration and outline a plan and that he should call to
see me again in regard to it. He agreed to do that. When
Miller called I told him that I had outlined a plan and that 1
would require a substantial fee before 1 would be prepared
to disclose it to him. He said ‘all right, let me know what
it is".  So I outlined the proposition to Miller and as a con-
sequence of the plan that I suggested to him, he stated that
he would allow me or give me 5,000 of the shares to be
purchased from Dr. Patrick. Q. What did you say to that?
A. 1 agreed to take the 5,000 shares. Q. Now, what was
the arrangement? A. The arrangement was to this effect.
I was to introduce parties who would be prepared to take
up certain of these shares: but Miller first of all was to
purchase the shares or make a proposition to Dr. Patrick
and then these people were ready to furnish the money with
an option to Miller to repurchase from them. Q. Now, did
you make any effort to carry this out? A. As a consequence
of what Miller told me, I approached two or three different
men.  The first proposition; if my memory serves me
right, was this. 1 suggested that Miller should raise the
money on a mortgage over his own house. He agreed to
do that and executed a mortgage in blank. However, 1 did
not know how much money I would get.”

Plaintiff says that he succeeded in obtaining cash and
promises to the extent of $5,750 and told defendant “we are
now in a position to make a proposition to Patrick for the
purchase of the shares.” Miller then asked him to let the
matter stand for “about 2 days.”

It is not material to relate the particulars but the fact is
that Miller, unknown to plaintiff, was working in conjunc-
tion with one Gibson to acquire the same shares and,
apparently, did obtain them without in any way making
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Alta.  use of the services of the plaintiff or the persons with whom
plaintiff was negotiating, and the services of the plaintifl
were dispensed with and, consequently nothing came of his
MacINTYRE efforts.
_x;l.",‘,"_ Plaintiff’s evidence of what en took place is as
—  follows:—
dridian LA “The time spent in my office was very short, Gibson just
stepped out and 1 said to Miller ‘wait a minute, I want to
talk to you in regard to this commission coming to me’ and
Miller came over and sat down on the chair to my right
hand side. I said ‘I want to put this in writing’ and 1
had written only about one line when Miller got up to go
out and he said this to me. ‘This will have to be in cash
now on account of this pooling agreement,” meaning
whereby the commission coming to me would be in cash
instead of in shares. Now, I agreed to take the cash
instead of the shares. Q. And you were proceeding to put
the agreement in writing? A. I had only about 1 line when
he got up and he was afraid that Gibson might not come
back. He was afraid because Gibson did not know of any of
these negotiations going on between Miller and myself.
Q. Then what happened after that? A. Well, Miller left
the office after that, having made that promise.”

After this, the parties met each other on several occas-
ions, and according to the plaintifl’s evidence, defendant
promised to pay him commission, but the matter never got
beyond a bare, and more or less indefinite, verbal promise
to be deduced from their conversation and conduct.

There was, however, clearly no other or new consideration
{o support such latter promise, and I am unable to appreciate
upon what ground any legal claim can be based in respect
thereof. However- as 1 understand it, it is not upon this
promise the plaintiff really relies but upon the claim arising
purely for commission as earned under the contract.

The promise referred to can, I think, be regarded merely
a8 a circumstance in corroboration of the plaintiff’s testi-
mony as to the alleged contract.

In substance, I think, the claim resolves itself into this.

| With no limit as to time fixed, plaintiff acting as defendant’s

i agent, was to procure persons who would be willing to
purchase 15,000 shares then owned by Patrick et al and
subsequently give an option to defendant to sell same to him
at a fixed increased price. That plaintiff proceeded to carry
out this scheme, but before it came to fruition defendant
made other arrangements with other parties, rendering

App. Div,
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plaintiff’s work valueless and putting an end to the necessity
for his further services.

221

Alta,

v . 2 " 5 App. D
Now, under these circumstances, I am inclined to think =~ _

that a claim on a quantum merunit would lie. But no suchMacintyre

¢laim is made and no amendment at the trial asked for,
and whilst it was mentioned before us, was not strongly

pressed. Furthermore counsel for defence objected to ouptymiman

allowing it and stated that in the event of our doing so he
would have several amendments to the defence to move for

Considering the opportunities the plaintiff has had to
set up this claim and the possible prejudice to the defence
if allowed at this stage, I do not think we should now
consider it.

The claim, therefore, must be restricted to a demand for
the delivery of the 5,000 shares which plaintiff was to
receive, or damages for the cancellation of his contract.

Admittedly, the shares were not acquired by defendant
through any intervention of the plaintiff, but in another
manner not disclosed. Therefore, it cannot be said that the
plaintiff is entitled to an agreed remuneration accrued as
the result of an executed contract because such is not the
fact. Nor can he claim that the defendant purchased the
shares by making use or taking advantage of any of the
work done by plaintifl up to the time when the matter was
taken out of his hands. If defendant had made use of any
of the plaintifi’s efforts then on the authority of Burchell
V. Gowrie & Blockhouse Collicrics, [1910] A.C. 614, I think
he would have been entitled to his agreed remuneration.
(See also Kennedy v. Victory Land & Timber Co. Ltd.
(1922), 68 D.L.R. 201). But the evidence does not disclose
that the plaintiff was the effective cause or at all of the
purchase.

There seems then nothing left to consider but the right
of defendant to cancel the arrangement and purchase the
shares himself or through the agency of another party,
the accomplishment of his purpose not being in any way
traceable to the plaintiff. (See Greer v. Bartlett (1863),
14 C.B. (N.S.) 681, 143 E.R. 613.

It cannot be denied that, unfortunately, there is a very
great lack of definiteness or clearness of just what the
arrangement was, but I take it that the very least to be
cxpected was that before any commission could be said to
have been earned, plaintifl must place himzelf in the posi-
tion of being able to produce a person ready, able, and
wvilling to enter into the proposed arrangement, that is,

v,
MILLER.

J.A
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Alta.  someone prepared to purchase Patrick’s shares at 70, and
Apn. Diy, further agreeable to execute an option in favour of defend-
AP 7V ant. To my mind, the evidence does not satisfactorily

MacINTYRE establish this as a fact, and the trial Judge so found.
M“""m At this stage then the contract: if we can call it such,
""" Dbetween the parties was terminated by defendant purchas-

fyadman, LAGn e through another source.

There being no period fixed during which plaintiff was to
complete the work, the agency was one at will and, there-
fore, I think terminable at any time.

In Brinson v. Davics (1911), 105 L.T. 134, 27 Times L.R.

442, 55 Sol. Jo. 501, it was held that:—
“Where the owner of property puts it in the hands of a
house agent for sale upon commission, there is, in default
of stipulations to the contrary, in the contract between the
parties, an implied term that the owner shall be at liberty
to seil the house himself or to employ other agents, and if a
sale takes place by such means, the plaintiff is not entitled
to commission although he has found a person prepared to
purchase.”

Pickford, J. at p. 135 said:—

“It seems to me that unless some specific terms were
made between the parties to that effect, the putting of a
house for sale into the hands of an agent does not prevent
the owner of the house from selling it himself or from
selling through another agent and if he does that before the
relationship of purchaser and vendor arises between himself
and the plaintifi’s nominee, then the plaintiff has not found
a purchaser, because the house has been already sold to
someone to whom the owner had the right to sell it.”

In Wolf v. Tait (1887), 4 Man. L.R. 59, Killam, J.,

I delivering the judgment of the Court said. pp. 65-64:—
ul “Probably as good a statement of the law as can be found
] 4 in the line of the cases just referred is that given by Field,
’ J., in Sibbald v. Bethlehem Iron Co. (1881), 83 N.Y. 378.

The duty he [the broker] undertakes the obligation he

assumes as a condition of his right to demand commissions
is to bring the buyer and selier to an agreement. . .. We
do not mean that the broker must, of necessity, be present
and an active participator in the agreement of buver and
zeller when that agreement is actually concluded. He may
just as effectually produce and create the agreement,
though absent, when it is completed, and taking no part in
the arrangement of its final details. In Lloyd v. Matthews
«1872), 51 N.Y. 124 at p. 132, the phrase used was that the
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broker was entitled to reward when the sale was effecte! Alta.
through his agency as the procuring cause. And in Lyon \
Mitchell (1867), 36 N.Y. 235, at p. 237, the broad languag.
is used that his efforts must have led to the negotiation:MACINTYRE
which resulted in the purchase of the vessel. But, in all ti
cases, under all and varying forms of expression, the fund.
mental and correct doctrine is that the duty assumed by the' = iman 44
broker is to bring the minds of the buyer and seller to a.
agreement for a sale and the price and terms on which it i-

to be made, and until that is done his right to commission:

does not accrue. . . . It follows as a necessary deductio

from the established rule that the broker is never entitled to
commissions for unsuccessful efforts. The risk of failur

is wholly his. The reward comes only with his success.

That is the piain contract and contemplation of the parties.

[he broker may devote his time and labor and expend his

money with ever so much of devotion to the interests of his
employer, and yet, if he fails, if without effecting an agree-

rment or accomplishing a bargain he abandons the effort,

or his authority is fairly and in good faith terminated he

gains no right to commissions. He loses the labor and

effort which were staked upon success. And, in such event,

it matters not that after his failure and the termination of

his agency what he has done proves of use and benefit to

his principal. In a multitude of cases that must necessarily

result. He may have intreduced to each other parties who
otherwise would never have met; he may have created
impressions which under other and more favorable cir-
cumstances naturally lead to and materially assist in the
consummation of a sale; he may have planted the very

seeds from which others reap the harvest; but all that

gives him no claim. It was part of his risk that failing

himself, not successful in fulfilling his obligation others

might be left to some extent to avail themselves of the

fruit of his labors. . . . Where no time for the continu-

ance of the contract is fixed by its terms either party is

at liberty to terminate it at will subject only to the ordinary
requirements of good faith.”

App. Div,

MILLER.

If the law as laid down in these decisions is correct, there
being no time limit within which the plaintiff might operate,
he was always subject to the risk of the defendant purchas-
ing the shares himself or through the instrumentality of
another, in which case, no claim to commission or com-
pensation would ever accrue to him.
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Alta Legally, at any rate, bad faith is not imputed to the
ey hu‘(let‘emlunl. although one would no characterize his conduct
—— as highly moral or smacking of what we sometimes call
MacCINTYRE “cricket”, But the law being such as it is, the plaintiff ﬁ
‘“""“ er. Should, before entering upon the business, have stipulated

——  to avoid the very thing of which he now complains.
Clarke, J.A

It was also contended that the real contract was that )
defendant should give 5,000 shares, if plaintiff would dis-
close the scheme which he had in his mind. But I do not
think defendant could possibly have understood it in this
light and such does not appeal to me as reasonable and,
moreover, the statement of claim does not bear this out
as it is expressly based on a contract of employment to find
money for the aforesaid purposes.

Whilst it is regrettable that plaintiff should fail to reap
any reward for his labour, nevertheless, if the law is on the
side of the defendant, he is entitled to take advantage of it.

1 would, therefore, dismiss the appeal with costs.

CLARKE, J.A.:—After much sympathetic considera-
tion, I am unable to find any sufficient ground to justify a
judgment in favor of the plaintiff. As the action is framed,
{ the plaintiff is entitled to a sum approximating $3,500 or
§ rothing. From the rather vague arrangement between the
parties, I gather that the plaintifi’s undertaking was to
outline a plan whereby the defendant could acquire some
15,000 shares of the Premier Coal Co., then held by Dr
Patrick and his associates, which plan was that the plain-
tiff would procure persons who would contribute sufficient
4 money to purchase the shares, the expected price being at
the rate of 70 cts. per share and that upon the purchase
being made the shares would be transferred to the con-
tributors, who would, in turn, give an option to the defend-
ant to purchase them, the price not being specified the
plaintiff says “the idea was 10 buy them in at a dollar”—and
for carrying out this arrargement, the plaintiff was to
receive from the defendant one-third or approximately
5,000 of the shares to be purchased.
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It is evident that the plaintii¥ could not receive these
shares from the defendant until (he latter acquired them
and he could not acquire them unless the contributors
furnished the money and actually acouired the shares and
further, unless the defendant exercised the option to take
them and actually acquired them from the contributor:
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The plaintiff entered upon the carrying out of the plan and

arranged for a considerable sum of money but that is far ,
short of what was required to be done to entitle him to the '
shares: for even if he had procured all the money necessaryMac l-\"TVKE

¢

=

. Div.

Alta.

{o obtain the shares, and had actually obtained them for Mn‘.{u.

the contributors, there still remained the exercise of the

defendant’s option, and his ability to carry it out before

the plaintiff would be entitled to his reward. I do not see
how it can be said the liability to hand over the shares to
the plaintiff ever arose.

The plaintiff, however, makes an alternative claim based
upon a promise by the defendant to pay the value of the
shares in cash. I think no effect can be given to this prom-
ise for want of consideration. In my judgment, it was a
mere nudum pactum. There remains the question of the
plaintiff’s right to recover for the services performed by
him as upon a quantum meruit or as damages by reason of
the defendant by his act preventing the plaintiff from
earning his commission. 1 think this does not arise upon
the pleadings, but if it were open I think the plaintiff must
fail in this also.

It is not clear what interest the defendant eventually
acquired in the shares procured from Dr. Patrick. It would
appear that he did not obtain more than half of them and
for all that appears, they may be encumbered for the pur-
chase price. It is not shown that the defendant obtained
them in his own right, and even if he did it was not by
reason of any assistance from the plaintiff. It cannot be
said that the plaintiff lost anything by being prevented
from carrying out his plan. I think it very doubtful that
the plaintiff would have procured the requisite money to
obtain the shares under his plan, but even if he did, the
defendant was not bound to exercise the option and as I
think very probable, he may not have had the ability to
carry it out even if exercised, and: in either case, the plain-
tiff would have received nothing, his position is no worse
by reason of the purchase of the shares in the manner
they were purchased so that even if the defendant violated
his agreement, the plaintiff suffered no damage by reason
thereof.

I think the appeal must be dismissed with costs.

Appeal dismissed.

15—70 D.L.R.
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B.C. REX v. THOMPSON,
e REX v. READER.
British Columbia Court of Appeal, Maedovald, C.J.A., Martin,

Galliker, MePhillips and Eberts, JJ.A. October 3, 1922, .

Arrear (SIIIE—90)—BY CROWN FROM REVERSAL OF SUMMARY CON-
vicTION BY CouNTY Court JUbGE—NOTICE OF APPEAL—
SERVICE ON FORMER SOLICITOR FOR ACCUSED HELD INSUFFICIENT
WITHOUT EVIDENCE OF HIS CONTINUED AUTHORITY—SUMMARY
ConvicTions Acr, 1915, B.C., cH. 59 AND AMENDMENTS;
Court oF Arreal Act, RS.B.C. 1011, cH. 51 AND AMEND
MENTS; GOVERNMENT Liquor Act, 1921, B.C,, cui. 30; 1921;
2ND SESSION, CH. 28,

Where a person accused of an offence against the Govern-
ment Liquor Act, 1921 B.C. ch. 30 was convicted by the magis-
trate but the conviction was quashed on appeal to a County
Court Judge, a further appeal by the Crown to the Court of
Appeal to re-instate the conviction cannot be heard unless notice
of appeal has been served on the defendant. Service on the
solicitor who had represented the defendant before the County
Court Judge will not be sufficient in the absence of evidence
that he still represented the accused; and where the latter had
left the country immediately on his acquittal by the County
Court Judge, t g:e inference is that the solicitor is no longer
acting for him.

APPEAL by the Crown from the judgment of Brown, Co.
J. May 11, 1922,

W. D. Carter, K.C., for appellant (Crown).

No one appeared for accused.

MAcpoNALD, C.J.A. and EBERTS, J.A., would dismiss the #
appeal.

S

THOMPSON'S CASE.

A GALLIHER, J. A.:—On February 24, 1922, the accused 4
1 Pete Thompson, was convicted of selling liquor and sen- P!
{ i tenced to 6 months in the common gaol at Nelson by Neil 53
i { McCallum, Stipendiary Magistrate for Yale County, B.C. 3
i J On motion by way of appeal to the County Court Judge
! of Yale, the conviction was, on May 3, 1922, quashed. From
f this judgment the Crown appeals to this Court. Counsel
i 3 for the Crown (no one appearing for the respondent) stated
4 that he had been unable to effect personal service of the -
I notice of appeal upon the accused he having left the Province 3
o and gone to the United States, and that failing to make such a
1 ; service, after every effort to do so, he had caused a copy of

|

i

!

|

1

the notice of appeal to be served on C. F. R. Pincott, who
had appeared as solicitor for the accused on the appeal to
the County Court. This is confirmed by an affidavit of
service which appears in the appeal book. J
There is no evidence or suggestion that Mr. Pincott was, I
at the time of service, acting in any capacity for the
p accused, and the inference is all the other way as the L
4 accused had left the country. )
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The question to be determined is: Is such service sufli-
cient to give this Court jurisdiction to hear the appeal?
In my opinion, it is not,

Qur rules provide that notice of appeal shall be served
on all parties affected by the appeal. Here there was no
service upon the accused nor upon any person representing
him.

The most recent case I have heen able to find is Godman
v. Crofton, [1914] 3 K.B. 803, 83 L.J. (K.B.) 1524, where
most of the cases bearing on the point are considered.
There it was held Coleridge, J., 83 L.J.(K.B.) at p. 1527, that
there was prima facie evidence that the solicitors upon
whom the notice was served were still acting on behalf of
the respondent and, therefore, were acting as the agents
of the respondent in receiving the notice of appeal, and in
such a case, personal service was not necessary. With this
view, the others, Avory and Atkins, JJ., concurred.

As I before pointed out, neither the accused nor any one
that could be said to be representing him was served.

As will be seen by a reference to the cases cited, and
referred to in Godman v. Crofton, supra, there is some
~onflict of authority on the point, but none of them go so
far as to =ay that the Court can entertain an appeal on
facts similar to those in the case at Bar.

READER’'S CASE.

GALLIHER, J. A.:—In this case as the facts are similar
to those in The King v. Thompson in which I have just
handed down my judgment, the result will be the same.

MARTIN, J. A. (dissenting): These appeals are gov-
erned by our decision in Rex v. Johnson (delivered on June
29, last) unless we have no jurisdiction to entertain them
hecause of the notice of appeal not having been served
upon the respective respondents “within 10 days after the
conviction” as required by sec. 76 (b) of Summary Con-
victions Act, 1915 (B.C.) ch. 59, as amended by 1918 (B.C.),
ch. 87, sec. 3. It appears from the affidavits filed that every-
thing that was reasonably possible to be done was, in fact,
done to effect said service, but ii was impossible to effect
it because the respondents had left this country immedi-
ately after their acquittal and gone to parts unknown in
the United States. Service was made within due time
upon the solicitor who had acted for them at their trial.
but we are informed that he said he had no authority to
continue to do so, and as there was nothing to be done in
the working out of the judgment (conviction) the service

.
THOMPSON,

Martin, J.A
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B.C.  upon him was unauthorized and wholly ineffectual upon

ca. the principle we recently laid down in Sunder Singh v.
~"  Macrae, (1922), 65 D.L.R. 392,

v. We have been referred to the case of Wills & Sons v.
READER. MeSherry, [1913] 1 K.B. 20, 82 LJ. (K.B.) 71, 28 Cox.
Martin, 3. A.C.C. 254, 29 Times L.R. 48, in support of the submission
that it in principle covers the facts at Bar and after a
careful examination of it, I am of opinion it does so, and
hence, we have jurisdiction herein. There are additional
facts, it is true, in the Wills case which are absent from
these, and there has been an unfortunate conflict of
authority in the English cases but from the Wills case there
is to be extracted from the judgment of each of the three
Judges who sat on it, the clear opinion, stripped of extrane-
ous circumstances, that where “the appellant had done
everything in his power to serve the respondent and it
was shown that it was impossible to do so” then that “is a
valid excuse for not complying with the section”, as Lord
Alverstone, C. J., puts it at pp. 22-23 and the other Judges
concurred, which concurrence involved the overruling of
Foss v. Best, [1906] 2 K.B. 105, 75 L.J. (K.B.) 575, to which
Channell, J. had been a party: and he stated the principle
in question thus, [1913] 1 K.B. at p. 26:—

“The question is whether the statute has been sufficiently
complied with; if the party has done everything in his
power to effect service and it is clearly impossible for him
‘ 3 to do so. There are authorities which support both views,
I - . but as my Lord has discussed them so f